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STIPULATIONS

1. EXHIBITS

The parties to this action, by and through their respective attorneys, hereby stipulate, for

purposes of this action only, that each of the exbibits listed below is authentic and fully

admissible for all purposes in this action:

A. Documents Recorded In The Recorder's Office, Erie County, Ohio

EXHIBIT RECORDATION
INFORMATION

SE-1 Deed Volume 10, page
25

SE-2 Deed Volume 10, page
23

SE-3 Lease Records Volume 2,
pages 26-28

SE-4 Deed Volume 78, pages
239-241

SE-5 Deed Volume 80, page
453

SE-6 Lease Records Volume
17, pages 307-310

SE-7 Deed Volume 547, pages
366-376

DESCRIPTION

Deed dated Apri121, 1838 from Ebeneser Merry to
the Milan Canal Company (typed version)

Deed dated May 10, 1838 from Kneeland Townsend
to the Milan Canal Company (typed version)

Lease dated July 12, 1881 between the Milan Canal
Company, as lessor, and the Wheeling & Lake Erie
Railroad Company, an Ohio corporation, as lessee

Deed dated October 24, 1904 from Ralph M.
Lockwood, Receiver for the Milan Canal Company,
to Stephen A. Lockwood

Deed dated October 8, 1906 from Stephen A. and
Libby E. Lockwood, husband and wife, to Emma L.
Lockwood

Assignment of Lease dated October 21, 1953
between Julius B. Amber, Executor of the Estate of
Verna Lockwood Williams, deceased, as assignor, to
Julius B. Amber, Testamentary Trustee under the
Will of Verna Lockwood Williams, deceased, as
assignee

Certificate of Merger dated September 16, 1988
between Norfolk and Western Railway Company
("N&W") and Wheeling & Lake Erie Railway
Company, an Ohio corporation, and Agreement and
Plan of Merger dated June 1, 1988 between the same
two companies
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SE-8 Deed Volume 564, pages Deed dated May 8, 1990 from N&W to Wheeling &
1-4 and 190-196 Lake Erie Railway Company, a Delaware

corporation ("W&LE-Delaware"), and Erie County,
Ohio real estate portion of such deed

SE-9 Deed Volume 244, pages Agreement dated October 13, 1995 between the
926-938 Board of Park Commissioners of Erie MetroParks

("Erie MetroParks") and W&LE-Delaware

SE-10 Official Records Volume Deed dated October 13, 1995 from W&LE-Delaware
398, pages 51-54 to Erie MetroParks

SE-11 RN200004166 Deed dated February 24, 2000 from Key Trust
Company of Ohio, N.A., Trustee of the
Testamentary Trust of Vema Lockwood Williams
("Key Trust") to Relators Richard and Carol Rinella,
husband and wife

SE-12 RN200005173

SE-13 RN200005182

SE-14 RN200005179

Deed dated April 11, 2000 from Key Trust to
Buffalo Prairie, Ltd. ("Buffalo Prairie")

Deed dated April 26, 2000 from Buffalo Prairie to
Relator Rita M. Beverick

Deed dated Apri126, 2000 from Buffalo Prairie to
Relators Patricia A. Charville, Trustee U/A Patricia
A. Charville, dated September 28, 1994 as to an
undivided %z interest and Patricia A. Charville, Mark
R. Charville and David A. Charville as Successor
Trustees U/A Leon R. Charville dated September 28,
1994 as to an undivided %2 interest

SE-15 RN200005180 Deed dated April 26, 2000 from Buffalo Prairie to
Relator Douglas Hildebrand

SE-16 RN200005183 Deed dated Apri126, 2000 from Buffalo Prairie to
Relators Dale A. and Ellen H. Hohler, husband and
wife

SE-17 RN200005186 Deed dated Apri126, 2000 from Buffalo Prairie to
Relator Theresa R. Johnston

SE-18 RN200005176 Deed dated Apri126, 2000 from Buffalo Prairie to
Relators John F. Landoll and/or Virginia A. Landoll
U/A John F. Landoll and/or Virginia A. Landoll, Co-
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Trustees Landoll Family Revocable Living Trust
dated July 24, 1998

SE-19 RN200005189 Deed dated Apri126, 2000 from Buffalo Prairie to
Relator Michael P. Meyer

RN200005190 Deed dated Apri126, 2000 from Buffalo Prairie to
Alice F. Fowler

SE-20 RN200005177 Deed dated Apri126, 2000 from Buffalo Praiiie to
Relators Gerald O.E. Nickoli and Robin L.B.
Nickoli, as Custodian for Autumn M. Nicoli and
Jared J. B. Nickoli under the Ohio Transfers to
Minors Act

SE-21 RN200005193 Deed dated April 26, 2000 from Buffalo Prairie to
Relators Billy R. and Donna J. Rasnick, husband and
wife

SE-22 RN200005194 Deed dated Apri126, 2000 from Buffalo Prairie to
Relator Maria Sperling

SE-23 RN200005188 Deed dated Apri126, 2000 from Buffalo Prairie to
Relators Gary R. and Virginia M. Steiner, husband
and wife

B. Documents From In The Matter Of The Application For The Dissolution Of
The Milan Canal Company, Erie County, Ohio Court Of Common Pleas Case
No. 9702

EXHIBIT DATE DESCRIPTION

SE-24 January 7, 1904 Petition (page 6 missing)

SE-25 July 27, 1904 Journal Entry ordering sale of real estate

C. Documents From Board OfPark Commissioners, Erie MetroParks v. Key Trust
Company of Ohio, N.A., Trustee of the Testamentary Trust of Verna Lockwood
Williams, et al., Originally Docketed As Erie County, Ohio Court Of
Common Pleas Case No. 99-CV-442

EXHIBIT DATE DESCRIPTION

SE-26 July 14, 2000 Amended Complaint

SE-27 July 14, 2000 Erie MetroParks' Combined Motion for Temporary
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Restraining Order and Preliminary Injunction and
Memorandum in Support Thereof

SE-28

SE-29

SE-30

SE-31

SE-32

SE-33

SE-34

July 14, 2000 Temporary Restraining Order

August 8, 2000 Answer to Amended Complaint and Counterclaim

August 11, 2000 Erie MetroParks' Reply to Defendants'
Counterclaim

November 7, 2000 First Trial Court Decision

September 14, 2001 First Appellate Decision (Court of Appeals for Erie
County, Ohio Case No. E-00-068, Erie MetroParks
Bd. ofPark Commrs. v. Key Trust Co., 2001-Ohio-
2888)

February 22, 2002 Second Trial Court Decision

September 13, 2002 Second Appellate Court Decision (Court of Appeals
for Erie County, Ohio Case Nos. E-02-009 and E-
02-011, Erie Cty. MetroParks Bd. ofPark Commrs.
v. Key Trust Co. of Ohio, 2002-Ohio-4827)

D. Documents From State of Ohio, ex rel. Edward M. Coles, et al. v. Jonathan
Granville, et al. Ohio Supreme Case No. 2006-1259

EXHIBIT DATE DESCRIPTION

SE-35 June 29, 2006 Complaint and Relators' Memorandum in Support of
the Complaint for Writ of Mandamus

SE-36 July 24, 2006 Respondents' Answer

SE-37 March 23, 2007 Relators' Reply Memorandum in Support of the
Complaint for Writ of Mandamus

SE-38 June 11, 2007 Relators' Motion to Take Judicial Notice

SE-39 June 21, 2007 Brief of Relators in Support of Writ of Mandamus

SE-40 July 11, 2007 Respondents' Memorandum in Opposition to Writ of
Mandamus

SE-41 July 18, 2007 Relators' Reply Brief
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SE-42 July 18, 2007 Relators' Supplemental Presentation of Evidence

SE-43 November 20, 2007 Decision (116 Ohio St. 3d 231, 2007-Ohio-6057)

SE-44 November 30, 2007 Respondents' Motion for Reconsideration

SE-45 December 7, 2007 Relators' Memorandum in Opposition to Motion for
Reconsideration

SE-46

E.

January 23, 2008

Miscellaneous

Reconsideration Entry

EXHIBIT DESCRIPTION

SE-47 25 Ohio Law 94-99 ("An Act to incorporate the Milan Canal Company")

SE-48 Rule G 859, Frames 1431-1434, Records of Incorporation and Miscellaneous
Filings, Ohio Secretary of State's Office

II. FACTS

The parties to this action, by and through their respective attorneys, hereby stipulate, for

purposes of this action only, that the Wheeling & Lake Erie Railroad Company was incorporated
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as an Ohio for profit corporation on or about Apri16, 1871, and that on or about June 25, 1896 it

changed its name to the Wheeling & Lake Erie Railway Company.

Stipulations Approved and Respectfully Submitted By:

ai`+ae^ •^
_ A 2_. - ^

Bruce L. Ingrram (0018008)
Counsel of Record
Joseph R. Miller (0068463)
Thomas H.. Fusonie (0074201)
VORYS, SATER, SEYMOUR AND
PEASE LLP
52 East Gay Street
Columbus, Ohio 43216-1008
(614) 464-6480
(614) 719-4775 - Fax
blingram@vor s.
j rmiller(aDvorys. com
thfusoniena,vorys.com
Attorneys for Relators

COLUMBUS/1488496 v.01

av,
Thomas A. Young (0023070)
Counsel of Record
PORTER, WRIGHT, MORRIS & ARTHUR LLP
41 South High Street
Columbus, Ohio 43215
(614) 227-2137
614) 227-2100 - Fax
tyoung@porterwright.com
Attorney of Record for Respondents
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An instrument executed by Ebeneser Merry dated April 21, 1838, received for
record October 29, 1852 and recorded in Volume 10 of Deeds, Page 25, provides
as follows:

"Know all men by these presents that I Ebeneser Merry of Milan Township,
County of Huron and State.of Ohio, in consideration that the Milan Canal
Company have built a Darn in pursuance of a Contract made January lst 1834
across the New Channel of the Huron River and further agree to keep said
Dam and its Britments in Good repair and rebuild the same when necessary -
I do hereby Give Grant and release and forever Quit Claim unto said
Milan Canal Company all my rights to occupy the Milan Canal Basin as
described in the Addition to the Town.Plat of Milan recorded on Huron
County Records Vol. 10, Page 41 & 42, also the Right to the first use of
the Water to be taken from the Pond at the head of the Canal Basin to be
used for the purpose of Navigating said Canal agreeable to the provisions
of the Charter of the Milan Canal Company - Also to use said Water to
supply a Dry Dock but for no other purpose whatever - and I do further
agree and hereby convey unto said Company the following described tract
for the use of a Dry Dock bounded as follows - Beginning at the Northeast
corner of In Lot Ninety Two in the addition of the Milan Town Plat -
Thence N. 33° East 2 Chains 9 Links to a stake. Thence South 90 W. 3
Chains to a stake. Thence N. 25° W. 2 Chains 30 Links to a stake thence
S. 18° W. 6 Chains 82 Links to a stake. Thence Easterly 2 Chains to a
stake. Thence South 1 Chain to the place of commencement. Containing One
Acre and 51/100 of an acre be the same more or less - Also I do further
release said Canal Company from all Claim I might have against said
Company for damage by flooding my land or in constructing'Canal Dam
Britments and Culverts or such other works as are necessary to convey
the water from said Pond or Dam to the Canal Basin and to Repair or
Rebuild the same - also to Repair or Rebuild the said Milan Dam and
Britments - The above Granted rights and privileges are Granted & conveyed
unto said Milan Canal Company on the following conditions that said Company
shall keep said Dam and Britmenes in good repair and rebuild the same
when necessary. Also to keep the said Dam and Gates in such repair at
the First Lock or Lock No. 1 that there will be no unnecessary waste of
Wat@r or Leakage - also as a further condition that if said Company shall
neglect or refuse to keep in repair said Dam or Britments said Merry his
heirs or assigns shall have a right to rebuild or make .11 necessary
repairs and charge the same to said-Company and shall have a right to shut
the Water from said Canal until said Company shall pay said Merry his
heirs or assigns the amount so expended with interest thereon. Also if
said Company shall neglect to pay the expense of repairing or rebuilding
as above stated or neglect to use the canal for navigating for the term
of one year as described in the Charter of said Company then and in that
case all the Rights and privileges granted in this instrument shall be
null and void so far as respects said Milan Canal Company and all the
rights and privileges which are Granted in the above to said Milan Canal
Company shall vest in the Town Council of Milan and their successors in
office so long as they shall abide by and perform the conditions above
expressed but should said Town Council or their successors in office
refuse or neglect to fulfill the conditions above stipulated for the

.term of two years then and in that case all privileges above granted
are to cease and determine and revert back to myself my heirs or assigns
forever."
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An instrument exeouted by Kneeland.,VOWieetifl%1T9;y-X^atl,''1S38, received
.for record May 29, .7952 and reoordefl in Vo1Cdnb"^10-6f`Deede page 23,
pro$ides as follow6o

"Know All Man by these presenta that I, Y,neeland Townsend of Milan,
Huron County, Ohio, in consideration of benefits which I may
reoeive in consequence of the location and construction of the
Milan Canal aoross my lands, and also in consideration of Tliree
Hundred and 8i^{ty-three Dollars to me in hand paid by a receipt
from tlie Milan Canal Company for the ballanbe of my subeoription
of ten eharee of the capital stock of ea3a company, I have and do
hereby agree to releaee said Companyfrom ano and.all dnmages
which I may have sustained in oonsequenoe of said Company having
looated.and constructed said canal over, through or acroes my
lands, and also for digging the eoil or cutting or taking.my
timber for the oonatruction of said oanal or looks tbereon.. I do
alsoher@bygivq:and_rple.ase... .to _said Company for the usa of snid
oandl and so long only as the, eame shrill be"eoCGrilly naed ae a'
means of transpor.taition for commercial purpoees the following des-
cribed piece of la.nd, to-wit7 on the westerly or tow nath eide
of said canal a piece commencing at a point on eaicl oanal where
the top water line of said canal strikeiL said tow path bank and
forty feet southei'ly from the hollow coin part of the westerly
upper crib of Look number one of said ct[nal, being on my land•
thenoe northerly to a like point in said oanal forty feet north-
erly from the hollow ooin pointof the we.sterly lower orib of
said Look 17o. one and to extend back westerly one hundred feet
deep or wide, which said piece of land ia intended for the pur-
poses of a Look House and other necessary appendages of snid
canal. Also a like pieee of.land on the heel path side of said
canal except that h3j,ia last pieoe is to ez^end back from the
faoe wall of the heel path side of said look only fifty feet for
the convenience of ballance,beame and other necessary appendages
of said oanal. The anglee of said pieces are to be right angles
ang the rear lines to be parallel witli face walls of sAAd lock.
And I do hereby also release to said Company the rightlo turn
iiito said canal and use so much of the water on my land as may
be necessary for the use of said canal and also a tremble way
around said lock. And I do hereby further releaseio eaid company
the right of flowing the land easterly of the tow path on the
upper level of said oana.l to the high bank to the height of nine
and one-half R,eet above the bottom level of said upper level of
eaid oanal, eid also to in like manner flow on the long level
northerly of said look, nine feet and one-half foot above the top
of the lower meter side of said lock. But it is horeby agree^^by
said Company tTati-the flow of water arising from the Village reek
ahall be drawn off by a culvert or otherwise within one year from
the time said land may be used ae such for commercial purnoaes.
And the s+i.id Townsend furtlier agrees that said Comnany may con-
struct a water wase to the canal on his land and also construct
culverts to draln the land if aaid Company thinks nroner, nnf1 to
do all such work as may be necessary to keep said cana7, in renair.
But his grs.nt is not to br, construed is extending to the right of
soil but ba.rely to the rirht of way for the ;urnose afo*esa'1r3. nnd
only so long as said oanal shallbe used for eommercial nurposes.
And it is hereby understood that sn.id Company Fhn.ll remove all
their timber off the lnnds of said Townsend within six months from
the date hereof:'
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/ Ĵ U
P

l.̂ !'t D/̀

•

/) v-r.. ww at ^•a.t.e-
COf[l]9^,J

_

.ll.l 4.(itaA•C

/̂ / //

,.i.<-/L(l

¢ ^

Q.(T_(¢) (^iG.^

^.. ^ o o R . P. a-¢

uro.zvpL BJ.ine'yr^ /i/..wi

Exhibit SE - 3





VL^-Ucro• ^-
ffa a 7

t!LLi<.a^((Jirn.r^•r c',f..,L 3,«'tn-oL^1, [J .
n...^ ^i.t«i^/: ^.^d^,,.al^/li L

`'ui.,;„^i[fu^ +7!•J¢1,,,._ /6.bn.....rG• n.(.rl(•. ,̂.,y
.•^<e.(^ ^/F O ^"9> Ll^^LP ^

I
/p ) ^l, . a. J.•A+.v rn.,-f.,,+.er.•Pf 6 1/.e. n'e.uhe_wl! (^,,,v(, nPl'![e! CA,,,n.Q. ^uaa 2a,:s^ /Jzw 1 1^ vA.. e ne Y. _.a „n ./ 0 p II(J/, Oo,...^w, ^• u

IW^"^!%iun++,e, 4,(. Qtx..m,. f^.(![ee^Jn. (Y•c..Q)'EJ(, " ^: / .
p ,e%e, t.

^ yn/ 1/'^ (^ 9 l a4/r...rlf//,rcn,t.n.w .r...c/J•n,.Pf,(fD1n<e.l°u,uC1J ti)j,n

V,Jd Ln.,z - ^j . Lnu p ŵ'j /^^rt +L9mJ^A^mvew/.luQ/PPa „ f.lJ , ^ ,^v Ga.: f ( (^ ^ ^ !, -^
a^ : . , eel..<Y. v..,,. . q^,.c ) ax. ..c^ A.l:i'^ ,j ^f • ,ia

4^ P^W GW Qf! f_ [,7! , r^r^ L2,cd^n'rof^ (^k•n L• ^J^I/. x n.,^ [ 5 //-{ ^ I^ ^e nnr,v nn l l.rl,fv,t,,.!• Qt-cr..(l^ .,aa^n PcF G^c^^ee L``nP,.1L; d ^. f'
lia.2 d4 /l,e. Qy^lieY.^^.l •,dt ;f t% -^

^al{/^O-a/^ ef()", Y.Qn,A
7 P/.a a.r

0 ,t^- ^/ ^ / nJ NVatII ,Q.yl/U3C(Jco{, ^rrr.n•C ,.^ ^f
4 l.^/ ppp q n ^ e(^[ tA'Wn^ L.•w4 f%f(n) •v1.J^/Q[LL^.<^

. G,i•.c,J 2a.,dj Q/tP ,9e2. d^ v^4,Ynz^P (! )Y111 •o.v

N :(.aytm.c^eN.al[I .(tl[ ea.a^p ^• A..l.'
p,r ^jJn.vy,.n(,,ecL n J/^ ^ ^ ^ Q^/ Q^ Q e.y^iulna^ tL!,,.el ^/vaJ,J(e.l, (ari,rc, a^l„p ^ ,

(JCmm.y.. Ym,G`' 6`a2/n(ft( l.x ptll/II-GI.e,^i,/^ A^IL
L'

QC 9
E

(1 Q, , ^tN f P
'

nam ^1•nu .`.
//1t.tUue(^/ tN n p Q Ln',"3- 2n..•n^ /' a..•t)^

/'/:t _ y,.tei d.7 Oia.,^i F%^n.^ ^.Pza.,..^ r6e^'.:,^ ^l,L '̂ ! t,•.a{nes({ .p(5' .Pev ®
n {

^^ Q y

^_ S'n f
^0 trL/aa,vi J <I lr

o /1t^ft .̂ ,taQ Q / P ^ ^ ^
p pa^

1p - e ¢u/Jx ta1(;/„ oG/. , ^^aJ^ . (lv .t'..reEi
yVNR. ^^,q.t.L^, Aq.1.(^(.1Pr.t^(N ..f.l..>,,.!!^7'el (!^ P.. , rnRvUa^ li . . • . , : 1 ; . , [ : , , .f rka, ` ()

J/ nn y p .. //^ t,f< ..
Iri^wev(i) 4, /^/'+[2n,.^ (fe,^.Li, Lt'h'1.e a.t".^

(.3p^ (^
r.-

/I ya-c (). a^„-nG nP(l O^,'!/,.l
QaL[. .An^a(/ ^^Aa.[n^ (,LV,^ CI.P(Jn Lf1 ¢<.J /f,u / ,^^"l•rG u¢vl axs.4 0( Ea.+

4cnG' L7t'E ^" nluerAg E,9;;r, lea e e..e«•^/7.. 1,. ^..Q
9- p

a n n,uQQ A^e [./r.a,[.`.th ,
•(2 M.vU•GU l ^ 0/tJ

. 2
^

p r.. .j,e t ^^ f vL ^
^t // (taL P(r•r¢•le.@.cn., ec ^.'J^r.R-a..n(. ,.,^ i
lics[.Gri[.rvt,ry (t.bP.t,t //t_ t....,ev a^,.r^i ^L^L. ^ ,() . C! , • r Aa ^•

/! p [^ R<a<cC- ^ n•r..n.A R/a.tf.v ,^..,Pqn n., npl,af.
ri^'/eo^ (Lt'4C 1:• ,.t,' LGL..,.L'A.'

29'tA72P/ n1) a6 eyPR ^ •,^z[ .en,x! /,/ f,P ^
(tO!Lb .;t I^b V..:.to, (.IJ',! ;A„L^i( L?dl,[.^:,:« rr^.• al[:9,(.p,r'f

'/ p 9['t. J/lr - ^ . fIlterr; albnJelF^r^^f^
,;n .c,i. x•J tli-»,1, Am^f^J a7!P, ee<!/ ldri.t.r^ (A"cn(i fRa.P'nla> a,l,.<^ M P^- 'tr.rl[ a+s )

,.ir1v¢P: All..•.,. yA.v,!(i %en.ei n^ l^ii[,L-/T' L - dl GP ^ P. Pt.+.e.a ,.}
J( / !^^ J/

!2 00.L,•ulCt1:. dLqu:f/ Gl,.eri• Id1.L/ OP,,,l1,..( .P/YrT/Ll^ eJ P',itl
^l%L(J((.NenU leM^l.i^f.lhf'^{Rt.^.^rY^liAl ^ / u^7^l ^1 yp / Ryn.14eQLO.,^(!(I„eo^Fn.yft/crJ!{)r.Ptu.de,/lun(.•

l6eF(d:'•«^` P'^ 4,nvGQ 4L a. '-/:-t ^•/ e l l / ''
,

1 L A,n .Lfi rL 7 .:unP..n l.ron •/ 1l,,,. `^^' ^.r,.,•n a,,^!«J ^1,,
,v . ense) vll (!.. /. '

o^i (1: +'^ )J)
/ ..,,vYS yq.L a^ eNn• (u

n̂/^ 1 )^pn vG.a mn[ n« %• (^ PlnJnp,^n[ - GGoxer <.^:,t.`a.l..,,,iiul^
/JpJ ^fJ'L[-[n.v `. i tAeva.tJ^ Q //^ 1 (̂'/- lJ1 // 7 ' . nQe,.' bG

(9•^/J/ ^ /̂j{ L.,lYR.t IP^. :,L1C.C/O[.Ld,.. ^!nl,1lL/
.Q/Vn.l L.n n (••! . (I' u 1'. ^.tObG /I .S tM. •^ ^n ^ ! !^, ^l'a. ^ .rt -•n! re.P v.^,.. n,..., f(^.. o r`'t•^: // / tm,n LnlV(,equ/e La,aql,pl
^Y3a4.Lb°t.ef.)l.+t,vec, p/ ,^^p^ ^L1.e,t^i Xt^r{e, ^ / ^ (^ /p t ^ ^ . ^/ /

d I [ ^ PpD'1o [bo{., d[iL ! x, ¢,n. an.(!«a,. t•..( 1O'.,ob ^^Qev Q ^' ^^ ^ / ^ ^ p /
Jq ^ra1 t/{. 2olee lc^. G[.:, ^n-o:(i:.Pj n L@ GC J (J 0

Q
a...r . i „qu.vn.

(l'd a.CLnO lLZ4,J ElJNr.ft.( R•al.a1^ Q) G ' • /J / p/ ^.^^ . ^J (y Ro[/rt. ( .poxae rm/l,y ., x df:,vcr/en) X^n.O (C/.i'ga./•^«.
44 t 0 2^Pj,t^»'L^ ^.Oa-vr-t+^y2 L?as<s¢o(,A,• .,/^^Ft/^•.LV^!

G,v <, Lu /f !Ln[,rp {p/ / /^ altab ^ /J
''t3LO,+. ^.l+CpJ Cr,^t^U .33 ^/`a•. HeL/^eUC.^onf^G^3Â rvi ^l^ i^ ^ 1
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J I V o d"•1 f^ a^.q

n^l>h.11-L ^•- nd, Rn ^yn.. . . ' J"9. ' . <-i. we^ AM.• 'I ^',

- ' , . (f7o. 157)

.. . k1+CFLE6R'S DEPA
, 1n

Knmr all-men by tbeee preser.te, That whereas, Ralph M. Loqkwood, Maltby8mith and H.L. IIllson, 4

a moJority oCtho Board of DSrentors of the Mllnn Cennl Compa:y, a aorporntion, on thx aeventh day, I i.,•

qf dunuqry, A. D. 1904, filed a petltion Sn the Ceubt
of Comnon Plece of Er.ia County, Ohio, prayinh

Cor.the dissolution qf ea.id cnrooratlon, Dei!ygcauqo nanDer 9702.
7{

And ahereue, on thn 26th day of March, A. D. 1904, auch proceedings were had by and before said If

e•
H. Lackwoodi^^^^

court that the said corooration nas diasolved by ordar of tho court add the eaid Ralph

was aopointod by saidqourt reoeiver of ths aetate and etfeete oP the corporetion, ao dieeolvecl,

•.3 ..
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n-^nnf:u.v,Yl, , ....:u!!fr+v "•'JU^ae'T ...._.^..,..._...._.'.l -.,...... ........_.^,..,..:

er^•i enid receiver thereupon gave bond in accordnnce xitb the order ef thnnourt.

4n^ wheree•., on ..... -,,.h day of July, A.... 190+, sueh furtY.sr prnccndinF•e xere had by and

hefore eald r.ourt that Ralph H. Lockwocd,aa reaeiver as'aforesnid, was ordered by said court to

an11 at pub11c a.. :<the h1R.heat bidder according to law for not lese than two-thirds the ap-

arr,innd :•alun thnr^.of, the real entnte of snid norporatian theretofore dieaolved, be1nR the real

.ntate v'escribnd In t.*.< ?etltian Sn said cnune, xhinh nald real entate Sn dnanrlbed an eolloxs;-

:atueta Sn the Townetiipd of Milan anrl Huron, Yr. anld Connty of Rr1n, and 5tate of Ohle, hn-

ing aLl thn lnnd xith nllthe r3chtn and nppurtnnnnene theraof, cwned by naid Milan Canal Con-

pnny, vithin thn bnunds n° a r.trip of land one hundrnd anrl fifty feet in rridth,commnnning at

the ecuthorly end af tha eanel'bneijr of said Mtlar. Canal Coapeny, nnar thn internentinn af Main

r.nd L'ninn ntrnets, in thn villnRn of Milan, insaid Erie County, Ohio, ndrl nrnninli thnnce Sn a

nort.`.?r1y direr.tian to t11a mouth 0° the 5urnn River, in the Village or lluron, in aald Erie

..,...-, end n*'-^.`. n.^S,^. ^' le.^.d irs bor,r,:ind on tho lreet by a line dldtant fiYty ieet from and run-

ninF north parnilel with tho centrel line of the railroad of tho AheeltnR and Lake Erie Rnilrond
wnd

Ccr.pany, an eurveyed, lonnted in the process of construction on July 12th, A. D. 1681, between

n..id vill.agee tlf Milan nnrl Ruron, _nd x.'nich aaid strip of l.andie bnunded on the east by a 11ne

c'ictnnt onn hmH^rl •^net frn:7 and i•ur!n1nR north parallel with the said nentral line of said ra11-

rnnd, nn r.urvnynd, lncntnd and being nanetructnd as a!ornenid, the vwt anrvl r:ent linen of nnld

ntrip or 1ar.rl be1n1; onn hruulred and fifty fnet npart nnd running north parallel with oaeh othor

anrl with thn nentrnl line of nnl•' railrowl, ae nurvnyed, lor.r.tnd and belnp, eonntrunted ae'nforn-

nnid, from the eaid placa of LegLvring to :hn nnid mouth n• quron RSver. Aleo all of tho sa-

nnllnd Dry Dock nnd all of thn enld Cnnnl 6nn1n nnd nl) Ob'ohn Upper anrl Lowor Looke of cald

annnl, wlth all thn grnvndn and privileRoe.nonnn:ytedtherewith"Sn iuldition to what Se includnd In

-"'thn aniit etrip of land nbovn dnnn,rlbnd, Lhn said dry doak containing about onn and 1/2 oat•on, and

thn eai? Canal Raein cnnteining nbout ftvo and 45/100 anrea or land, be thn aame morn or leeo.

Thn nald rnnl aetate L:r eub.net to a loaen to thn Ahnnliiql and i.ake Erie Railroad Conipnny for a

tnrm of 99 yearn nommennlnR on thn 12th day of July, A. D. 1661, and ending an the 12th day Of

July, A. D„ 1960, at an ennunl rnntnl of Fifty Dollarn per year, rmlewable forever.

And whareas, thn rnid Rnlnh X. l.oakwoo-^ uc rncelvnr ne aforeeald, nnld nnld premisee to

Staphnn A. 1.onkxood for the ame of Five Rundred and Thlrty-four pollare-(^.734.0U) (thia sum baing

morethan twa=thlyds nf thn npprained value thereof), on the 19th day oP9optomber, A. D. 1904,

ane thn onid Stephen A. Lockxood hdving complied with the termn of such sale and euch eale hev-

inR bxnm mNdn in nll rnr.pnetn annording to law, the nnme xnn nCtnrwnrdn, to-wit, on thrr firat day

or Outober, A. 13.1904, npprnved and eonrlrmnd by said court and the anld Ralph M. Lonkwood, ae

-.. _^ceiver, xnn ordored to exneute alld deliver to said purchaser a propnr dend for' said real

ercn.pe nenerdinv to lnx; nll of eMnh will more Yv13Y appner-by the rncorde of enid aaurt, ta

which rnference in hereby made.

Nce, therefora, 1, thx eaid Ralph M. 1.onknoad, an reeeivan aa uforeeaid, in oane3deratlnn

bf tlm premleee, ond by virtue or the powers in me veated by law, and under the order of the

iaouit afornnaid, dn hernb•y give, grant, bargain, eell and convey unto theeald 8tephen A.Lonk-

..'wood, his halra end aneimia forevar, the realnetate aforesaid,xi*h nll the snpurtenenno. thnre-
j

^lunto belonging.

ra^
CAI
iSl

[r` ^t

lr^
rp_-1



To have and to hold the eald realentnte unto.Ghn nnid Stephen A. Lerkr:ood, DSSheira and ne-

ei(me fornver, . , . . . . I Mli

Y^It
In .teetSmony wherocf, I, ao receiver an uforesoid,heruunto eet my hand and seal this 24th

fmii
dny of October, A. n. 1904.

Signad, eealed and delivered in - - .. IIhI

the preeunenof- nml

C. E. Gove ' ' . - .,. Ralph 14. Lockvood ^ (3ea11)

P. Q. 5m1Eh - - - ---^-en"'reoeivar-ae-.nto,rnnnid. 171. . ..,y.

Tan Stntn ef Ohin, Erin Cminty, ae. . ' '

PAfore me, a Juetine of tho Peace in and for seid county, poreonally appnared the above nemed

Ralph M. Loekweud, who nnknowledgad that he did algnnnd seal the.fornRoing Aend ae' receiver as E^pI

nforeenid, and that tho sams wae his free aet and deed for the purposes aforoenid.

In t:eetimony whereof, I hereunto set my handand.efficialaeai, at Milan, Ohie, thia 24th day

of Oat•>bor,A. 1). 1904.

c7ecelved pebruary 16th (1-15 P.M.) 1905

C. E. 6ovn

Sustlon nf Paune

Recorded Pebruary 77th, 1905.
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Yr.

with all.the riahts andappurtenances ttiereof .rsned by eaid ;Lilan danal
Company vrithin ttre bounds of a strip of land One Y.m9red and Fifty fact (1;^)
in width cor.aencing at the 9oatherly erd of t.:e Cm,al Dasin of said 1111ar. •
Canal Conpany nnar the intersectioh of 7'a_nosr:d (!nion Strects in t"e Cil'aLe
of 131an in eaid'Erie Ooimty Ohioa;:d.n>.mt'_ng thnnce:in aHcrthe:ly direction

andttshichuttrip of land is Rbounded onPt^ illaa^ o^^rlline i
n

l.Fifty (r0)
feet from and ninaing flcrth paralel ^ith the Cer,tral'lfne of 'thb Rt.il 8^id of
tne l^nealing and l:lco -'rie RailT[ood .^.nr::pan;r as .^.ov:.t:rveyed Socuted a::d!Lei::"
constructed t,otwer.n aaid Villa;;es of ':llr.n 6uu iruronj cnd vthJ.ch aaid, ctrc^ of
land is bounded on the L^st by a lin!distent C:tre :.andred ( 100) feit "rom and
running 1lorth paralel withtho said C8-tra1!linc of e,id Rail,'Itoad'the East
and tieatlittes oi' said stYlp,of' lmrd being One Hundred and Pifty (i50)^feet •
apartandivnrdng llorth parc?ei irith each other and nith.the Cehtral line of
said Haii Road from th& said place of hot;imting to the::aid mouth of iluron
Rivdr also all of the no bailed Dry iloch,end all of the saidCohal Basin and
all of the Gt>pc!' atid lb,ver pochs of oaid. Canel;vrith a11 tt-e C'r,ounde turd
privelo„dscorrebted th:raerith in ar1 tion totrhat is iuoluded in t5e jaiu
strip of 1a.1 abovedasbribed the said Drv^tlockcontainingabout 1's acres'ard
tho said banal Lasin bontaitting about 5 45/100acres of landbe the sane more •
b4 les's tihd }rhereaethe'rTneaiingatrd 1>rdErie Rail Roud Coinpeny ihor about
tiaid mohth tii Api'il 1877 did sd ohtoi upon'and aocupy said real•estate and l';;
right of way andcohstbhbted•its Peie lihaoi flailHosi1 thebeonand evot• sidoe
then hasbeed attdnairis the or^clusive•hndimdlspdtedpbasessiontha eo;funder
license ahd authority of said Dirastors • ofl the tCilan G:t1a1 Cumoan;•r and )rndcr'
thair promi'sb ahd ag,tkeet aRt toleasa or co^rvey eaid. rigttt of wayandreal es-
tste to tfiesaid RiyY^. Roa¢Coapahy in due' £'drie of larvn w thr' roF t The r

. a s o hel
dal.d Legdott aftef• thsedmd becomedd'eahdpayable thesd presen B bhall beoorib,^

a e t a dor er ori ha s propdrty herer.n ieasad vrhile in possassionlof
Aaid Letibed itb hHtlbtiaelbPd andtsdighb ahdthat therdahhll be paid tb th6
sdid LdJtlot:.thd tlilahCahai dompal7y by tha:seid issocathe tfnobiiug and }.bt:b:

^,^
ki@ Rhi1, fi.oad tloirpchy, itb dllbom3kiof s dnd esbighb d^ thtl ond bf cach yeat^ .. ,.roln aod ai'tet the kgid 12th d9y:bf July^ 1881 dubing thb terM dttht5 lra e

^he suid ot(50)fifty'17d11ara psthe annhal,rentbl o^';eaid ptopbrty oleased
.onddCm^.Bad haraid andbhthe^;ailUra'ofaeidZaoooe•itosUocesaiors aad ;

^..'aebigns td 5b nrdihtaiil a}id operate s:.id Itaii Rdadf:r' pubiic transpcrtatioh'•
end tt!ate1 dnd oh Ehb:tibanilotaaeht thereof for raiivra•y purposbd bP dti thE^
fdiltlre fbr $iic nohthli ttl pay kaid ahnfla) eh't ,tSre5thl of (850) Fifllyi

ddei eht Trom 5tbrrtlflobdd httdotherrrlae e ceptbd.and tyat hd SJO.iate.shdllbe;
tn 6 .d 9uff dd i

a C
shtla '@ Rilpt in gaad orcer and f•6pair dur^dg the terMdt this lecso^.viteb7:j

r _ a aro ar
}U.1apCanhiCompeo •b,y ite^lega4ly authorieed Dirabtor6.^Sn aopaideratiot̂ oS;...

:thd bBUefitA td bai ^ bshal'Corpany froM-thd;obilgt4datib){ ahd #a^ihtenan6b .e;til-
- tbs ha{dlittd o. R^1 Road Yiith 1 6 ernbavltiuahts ahd othLt+ rror^y^eih prot(+6titig
the propefty of sai^ Cana1^ bbmpdhy and thtl:adlacent farta wh^.chsaid Canial r I

.Con n itiin er vb ^a7. bli at tp( y a F o g iori$ a pi•dtIbt atai.hot d^^aEes' eaueed by^ thbl:over',.'1oribfthd vatqpsof'daidHuf'brl v^Rir^and foi• tho^ >rthe^tlonssoenatibris
4terdinaftaP ^ dat6d dcjes:lherjdby Yease do jiseU'ahd fullq 1d, uhtdrtho flha itLrg' "
ahd Lah3 E@id 11r,i1 ^'oad Corpah y itk bubbash•ibPs and usg,a.E nd ail'the iaa5.ns-
tate i.id right of viag.hdrbid abbv§ desbf'ibtld and bsiiig.g11 thbeomed ovlnd_ty
^Eh9 asid banal dompnnyTo have sad to holflsaidreal E+atate andrithtdf vray
tii thd etiid Lessee.. The '^7nanlinGbnd Lsk{^ Erio Railtoad Cotzpatly its stibcass-
iors and nssigna forthd tiee's and•purpoeseoY said Rai1 RoadCoroien;,^ andits -
riGht ot wey for ittleaid R6i1 Road fp$;tha; tdrm of Hitietytlitld•(99).years
coim^encinddn tho 12th tl ay biJply Atlli 1BB1^end endih^ on t1iD12th day bf
^July-ArllvL i9Dd nitRthb AigNt srid privelogeto tha sdidi4heeiingand La1ce'Erle
Rail Hoad Conoany its sucbessioreand asbighb of renevra^ of•thei$ lease fo'r-
evel' undtl the sarAe tertns h 4•bih eitpresaed v^ith aU the pt•J•jrblegea' and a,au?:-
tcntin6de therdof S^cond and t:rbbaid7lessee,ti:d i7neeiing hndLSlce Erie ^Rai1
Rodd Camoany in bonsid•ardtioh oftlin promigcs does h !• b i' t de ye ori eelf at
sudcdssitli's and asl;igtllJ bovohantahd at,bme ivrith the said LeaaoP The rSian -' •'•
Canal Corepahy that .thtl;.R:i1 $oad dhd embhhl'omonts of eair( Raii R d

1':

NA

i•

s

:^,..
{ik

I

a

aa^
Ftt

is



void and tne oaid r'enlnstats s^,^:11r^.vert to the sald Lesso`r the 14leb:Cana1
Conpany pn;l the said Lesaeeits snccersiors emi ansigns shall thereuoon nuitot:
yeild to said lessor tIw ,.re^Ssos t7ereof in'4ltness 19frereof the said parties
have liereunto set t?.oi'r nau,cs and r.eals at i.alen Ohio on thie 12th day of July
A.D. 1881 Tho !Slah -0a.al Corrpany (Seal)

Johh 0& IIoi!tori ^. (Seal)^
'Francis 0, Loclvveod i•-(Seal ) pirectora I
John Butmarl .j., ' (Seal) Of said i

- David J: riacocson- • `seal) i )) 16ilan Cana1
Doraih Fay: President^ '(Seal) .^ •

^ __ ,._y . . •
The Wneoiing und LakeErie 6a11hoad;COMpon,Y ., , (. . ^•• ,

.Byita Prosiuer.t i7i A. l,.'ack
th08o}'egoingLeas9wak on thie 12th day of .1uiy i681 eiEned Sealedacknoei-'.-
ledged andd9livorediHp!•osenceof-:. ^^, ...'
'•?illiam E4 loclnvdod I;artin Hartor
The 5tato ofOhio) Before me a 14otary $ublio'within ancifor said County
$rio t,ourt,y so ') peraohally appearedithe aboVO hamad John 0.IVortan•
Francis Oi Lockviobd ,John 8•abran âavidJNilbo:csott and Darwi.n Fay as
Dibdtltora of-tlie said Lessor Tho LYlah Ca1ia1•,Comptmyy,nhd.'assuch aalnowledEed'

- t45 totegdihp' i).iasd to hothe Deodof aaid M11hr1 Cahk].. Cohrpany for the uses
andpill^poAdJ.thef•eiH expieased and that thdsiGnih6^?fld•Sealins thsreof is.
theii' CffibiaVactddiiideed ass2idDiroCtoi's.for and;itibehalf ofsaidCana1
Company oh this12th day of JulyArDi:1881:

i• ',.(Sea1).farbihHerter rrotatY Publio - r ^ 1 . . !11

fleoeibed AUgi 9trii1l181 ftPoorded Aualil0th j68i' ^' ^•!

Joe Fiyiftieo@de$''

^• `• Tcl Hti:-ElAr'U11V 11o1t1 ; PE SftiM- trom h6 lhti day' ofoct^ober;:1953i fo'r

ahd diring the rasiduq oh>tne terre of haia ihaseJ sub3bchIioAevcr„ toali tter, ^.. 1i : .: .,
condi4onsj cov.en nts) eirfce nhtsj .j,roV' Sionp; tetms and'tents ^^•n said lease ^

cohtaihed; that. Uy vibtucs of tlie o^dor oi' thePAobata CoUr't of Drfd bountyj

Ohioj m63e olithe ^.9th,da,r of Itarchy19531 aaidJU1{uff Bi;:l^mberi Exe6itttii.r has

gocd right toassign thd sa 'e j and,that Julius B+ Amber' th9 Testamentary

Truotcej aocepts the asai6nrent of this leaseand agreedto keepand perform
'::.. ,,. . .. . - .. , .
a7.lthe covernants:r t9rrys;j atis aCrre:aants of eeid, ledse oti the patk of said .... . ! .. ^. :. . - .. , . i i'.° .
Trustedj td,balceat andperforn:dufteb shf.ddatei !

1fJ 711ME'68 fl1^Go#J tfid eaid duiiuu s',j Nnbdr^ Fa eoutor d'f the,Eetata
. .:,:, ^ !. :: ;.: , ,.,:^ ,c. . .,
b!: V@rnd Loaicidad •,rilliaMhj deodasddi. Wid Juliilfi' J3+ Am6hi^^'$pstameqtary ruab6^

luiddlr the yfi11 of +terna I,obhaaad iYillidmsi d6otlas6d) hd48kot6Un4b tie^ theit .;

hdtidf3 thifi'zlmtdaiFoi`Octobafy 1959;.. . _ 5
tlA , , .E• ^ :



6TpTE OF'OHI9'-^"

CDttIiTY OPcOYAHoOb)
89^^.,

` 9EF'OFlE h^ri }Jd,tat^ Pab^.iti in anb forsaid Coimtyi pereohallyy

..,
t`^ } i„ IN'1'ESTIEfdN# ff^Ikid D^^ t have heteuntii oubho}ibed np• nane und ^

aetiHoniodghd' NaE hh tlid gigi! khtl fure6oing 1ifsEkdSentj tlittt the sa^rio ie}iili

^rad' aoE and ilebd 5d adati'bcebu4o! end Truakee^; ahd ^or thb iisee and purposts
thereiri eat'^fosbh

^Testament o£ Verna LookWOoa Rilliemsy deceaaed, and Testamentary Trastee,

undet the rrii.i, o£ Verha Y,oekwood Hiliiamsy deceaeedj id both capacities,

. -, .,.: . , . r., . . . .. , .

appdared t{e uhove helnec^ Jd^iue e+ Am6ar^ Exa6dEor o£ the Laet Slill and

M1nri?tba i,y^ ^s££ibidl. ^^gi. ab L'iba^ief^aiLhiei £Hih 21at ^^ bt oakoBer^ 1953^;
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CERTIFICATE

The unders:gned,John R

Edwards, Vice,Prei..C'+.t-_Finance

respectively,of - .;heeling an,

Ohio-corporation ("Wheeling"), a:

D. Edwards, VicePresident-Admin

Secretary, respectively, of Norf

Company, a Virginia corporation -

(a) TheAgreement and
"Agreement") dated
between Wheeling a
eertificate of Mer
approved by resolu
Directors of Wheel
action dated June
meeting in accorda
1701.79(D).and 170
Code and was duly
President of Wheel

(b) The Agreement was
at a special meeti
Wheeling heldon S
affirmative vote o
Wheeling entitling
two-thirds of the
and by the affirma
of each class of a
entitling them to
.two-thirds of the

F MER;ER

Turbyfi:.l and Mahlon D.

hdCorporateSecretary,

Lake Erie Railway Company, an

d Joseph R. 1Veikirk and Mahloa

stration and Corporate

1k and Western Railway

dohereby certifp that:

lan of Merger (the
as ofJuns 1, 1958,
dNW, to which this
er is attached was duly
ion ofthe Board of
ng by unanimous written
3. 1988 in lieu.of a
ce with Sections
1.54 of the Ohio Revised
^xecuted by a-Vice
ng.

uly adopted and approved
g of the shareholders of
ptember 16. 1988, by the
the holders of shares of
them to exercise at least
oting power of Wheeling
ive vote of the holders
ares of Wheeling
xercise at least
'oting power of such
^e-with Section 1701.79(D)

Code.

(c) The Agreement was- uly adopted by resolution
of the Board of Di ectors of NW by unanimous
written actiondat d Jnne23, 1988 in lieu
of a meeting in ac ordance with Sectione
13.1-716 and 13.1^685 of the Code of
Virginia and was ly executed by a Vice
Preeident of NA.

class, in accordan
of the Ohio Revise
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(d) The Agreementwas d
Southetn Corporatio
Nw,by unanimous wr
24. 1988. in liev o
with Sections 13.1-
Code of Virginia.

IN WITNESS WHEREOF, the

this Certificate of Merger as of

1988.

ly approved by Norfolk
, as sole shareholder of
tten consent dated June
a meeting in accordance
18 and 13.1-657 of the

ndersigned have duly executed

he t^"-'dayof September.

THE WHEELING AND LAKE ERIE NO^FOLK AND WESTERN RAILWAY

RAILWAY COMPANY COMPApy

By
hn R. Turbyfill ,
ice President-Fi ance

By
Jo tep4 R. Neik tk
Vice President-Administration

and ^-^- 3̂.^^-O^ a[i
Mahlon D. Edwaids
Oorporate secretary

3 a R t ^^ cP.fti. ^

Mahlon D. Edwards
Corporate Secretary

MwA.R'^na1d



THIS AGREEMENT AND PLAN^OF MERGER ("Agreement";, dated
as of June 1,1988, between NORFQLK AND WESTERN RAILWAY
COMPANY,a Virginia corporation 4"NW"), and THE WHEELING AND
LAKE ERIE RAILWAY COMPANY, an Oh}o corporation ("W&LE"),

WITNES$IETH:

WHF.REAS,the authorizedlcapital stock of W&LE as of
the date of this Agreement consiy^ts of 116,093 shares of Prior
Lien Stock, par value $100 per st^are, all of which are issued
and -outstanding("Prior Lien Sto k"), and 339,585 shares of
CommonStock, par value $100 per share, all of which are issued
andoutstanding ('Common Stock") such shares of Prior Lien
Stock-and Common Stock being col actively referred to herein as
the "Shares;"

. WHEREAS, as of the date of this Agreement NW owns-
115,867 shares.(or approximately 99.8%) of the Prior Lien Stock
and302,625 shares (or approxima ely 89.1%) of theCommon Stock;

- WHEREAS, this Agreement has beenapproved by the Board
of Directors of W&LE and adopted by the Board of Directors of
1rW:. - - '

WHEREAS, thisAgreementlis intended to constitute a
Plan of Reorganization pursuant If}o Section 368af the Internal
Revenue Code of 1986. .

NOW, THEREPORE, in consideration o£themiutual
covenants andagreements set for{th herein, NW a'nd W&LE (the
"Constituent Corporations") herepy agree as follows:

(a) Subject to the terms and conditions contained
in this Agreement, at the Effect've Time (as hereinafter
defined), W&LE shallbe merged 'th and into NW(the"Merger")
in accordance with Sections 4967.02, 4967.04 and 1701.79 ^f the
OhioRevised Code, and Section 3.1-722 of the Code of
Virginia, the separate existenc of W&LEshall cease, and NW
shall continuo.as the surviving corporation under the lawa of
the Commonwealth of Virginia (" urviving Corporation"). The
name of -tlie Surviving Corporati n shall be Norfolk and Western
Railway Company. The principal^office of the Surviving
Corporation shall be located in Norfolk, Virginia. .

1. The Merger

(b) The Merger sha
of: (i) thefiling with the Se,
Ohio ofa properly executed cer
with Section 1701.81 of the Ohi
issuance by tho State:Corporati
certibicate of inerger pursuant
of'Virgiuia (the "Effective Tim

1 be effective upon the later
retary of State of the State bf
ificate of aierqer complying
Revised Coda, and (ii) the
a Commission of Virginia of a
0 Section 13.1-720 of the Code
i'). AttheEffective Time; the

Merger s'hall have theaffect. ststed in Section 1701.82 of the
Ohio Revised Code and Section 1i.1-921of the Code of Virginia..
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2. Conversion of Shares

(a) At the Effectiv'le Time, each then outstanding
sha,te of Prior Lien Stock not owed by NW. Norfolk Southern
Corporation ("NS") or any other irect or indiroct subsidiary
of NS (except Dissenting.Shares; as hereinafter defined) shall
be cancelled and retired and beonverted into the right to
receive in cash-$100 per share (the "Prior Lieu Merger Price"),
all without interest from the Effective Time.

(b) At the EEfecti e.Time, each then outstanding
share of Common Stock not owned ^y NW, NS or any other direct
or indirect subsidiary of NS(es ept Dissenting Shares) shall
be cancelled and retired and be Gonverted into the right to
.receive in.cash $110 per share (dhe "Common Merger Price"), all
without interest fromthe Effectilve Time.

(c) At the Effecti e Time, each then outstanding
shareof Prior Lien Stock and ea h then outstanding share of
Common Stock ownedby NW, NS-or ny other direct or indirect
subsidiary of NS, and any shares of Prior Lien Stockand Common
Stock held by W&LE as treasury s ares, shall be cancelled and
retired, and no payment shall be'made with respect thereto.

(d) Each share of Jtock of NW outstanding
immediately.prior to the Effectiv^e Time shall remain
outstandingafter the Effective ^ime as ar.identical share of
idw,and no shares, securitiesor obligations convertible into
shares of NW shall be issued qr elivered as a result of the
Merger...

3. Payment for Shares

NW shall act as Paytng Agent hereunder with
respect to the Merger (the "PayiqgAgent"). Each holder ef a
certificate or certificates which prior to the Effective Time
represented Shares (other than ", NS or any other direct or
indirect subsidiary of NS) shalllbe entitled to receive, upon
surrender to the Paying Agent of the certificate or
certificates for cancellation and subjectto any required
withholding of taxes, the aggregate amount Of cash into which
the Shares previously representao by such certificate or
certificates shall have been con erted in the Merger. Until
surrendered to the PayingAgent,Teach certificate which
immediately prior to the Effecti e Time representedoutstanding
Shares (other than Dissenting Sh^res and Shares owned by NW, NS
or any other direct or indirect subsidiary of NS) shall be
deemed forall corporate purpose^ to evidence only the right to
receive upon suchsurrender the ggregateamount of cash into
which the Shares represented the ebyshall have been converted,
subject to any required withholding of taxes. No interest
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shall be paid on the cash payabl g'upon the surrender of the
certificate or certificates. NoEwithstanding the foregoing,
neither the Paying Agent nor anylparty hereto shall be liable
toa holder of Shares for any cash or interest thereon
delivered to a public official p^rsuant to applicable abandoned
property laws. Promptly after tl}e Effective Time, the.Paying
Agent shall mail to each record holder of certificates which
immediately prior.'o.the EL-fectivp Time represented Shares a
form of letter of -insmittal and instructions for use thereof
in surrendering su•:.. certificates and receiving thePrior Lien
Merger Price or the Common Merge^ Price for each Share
previously represented thereby.

4. Closing of W&LE'S T^ansfer Books.

At the Effective Tirqe, the stock transfer books of
W&LE shall be closed and no ttan9fer of Shares shall thereafter
be made. If, after the Effective Time, certificates formerly
representinci Shares are presenteqto the Surviving Corporatior.,
they shall 6e.cancelled, retiredland exchanged for cash as
provided in Section 3, subject to applicable law in the case of
Dissenting Shares. . I

5. Articles of Incoruod.ation and Bvlaws; Officers and
Directors . i -

The Merger will notleffect any changes in the
terms or provisions of the Artic^es of Incorporation or BylaWs
of NW. The provisions.of the Ar^licles of Incorporationand the
eylaws^of NW in efcect immediate 111y prior to the Effective Time
shall be the provisions of the Alticles of Incorporation and
the Bylaws of the SurvivingCorpoiration. The officers and
directors of NW. holding office immediately prior to the
Effective Time.shall be the offi^ers and directors of the
Surviving Corporation and they all serve until the next
annual meeting:of the stockholders of the SurvivingCorporation
or until their successors are dul appointed or elected.

6. Dissenter's Riahts
11

Notwithstanding anyt ing in this Agreement to the
contrary,any Shares which are is^ued and outstanding prior to
the Effective Time and which rre held o: record by persons who
were holders ofrecord as of the I ate fixed for the
determination of stockholders ent^tledto notice of the meeting
of stockholdeYsat which this Agreement shall be proposed for
adoption in accordance with Sectiblh:12 who shall not have voted
such Shares in favor of the adoption of the Nerger, and who
deliver a written demand for the^ayment of the :air-cash value
ofsuch Shares in the manner provided in Section 1701.85 of the
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Ohio Revised Code ("Dissenting St^ares") shall not be converted
as described in Section 2 hereofbut shall become the right to
receive payment of the fair cashlvalue of such shares in
accordance with the orovisions o# Section 701.85 of the Ohio
Revised Code; provided, however,lthat (i; ` any holder of
Dicsenting Sharesshall subsequently withd.aw such hold^:r's
dernand for pa}vnent of the fair c4sh value of such Shares (wi*_h
the consent of the Surviving Corporation by its directors),
(ii) if any holder fails tocomp}y with such Section 1701.85
(unless the Surviving Corporatiouby its directors waives snch
failure), (iii) if WfiLE abandonsior is finallyenjoiaed or
prevented from carrying out, or the stockholders rescind their
adoption of, this Agreement, or(iv) if the Surviving
Corporation and any holder ofDi;ssenting Shares shall iwt have
come.to an agreement as to the fbir cash value of :such holder's
Dissenting Shares, and neither sLch holder of Dissenting Shares
nor the Surviving Corporation has filed or joined in a
complaint demanding a determinat^on of the value of all.
Dissenting Shares within the per'od provided in Section 1701.85
of the Ohio Revised Code, theri ht and obligation of such
holder or holders (as the case Oy be) to receive sucti fair
cash value shall terminate, and uchShares shall thereupon be
deemed to have beeneatinguished and to have been converted, as
of the EffectiveTime, into the tight to receive the
considerationspeciEied in Seuti^n2(a) or 2(b), whichever is
applicable, without interest. P rsons who have perfected
statutoryrightswith respect to Dissenting Shares as aforesaid
shall nbt be paid by the Survivi g Corporation as provided in
this Agreement and shall have only such rights as are provided
by Section 1701.85 of the Ohio Rvised Code wit': respect to
suchShares.

7. Conditions to the ^er er

The obligations of 'INw and the obligations of W&LE
under this Agreement are subjac to and shall be conditioned
upon the satisfaction, or waiver^ in accordance with Section 9
(in whole or in part) in writincg, of each of the following
conditions: I -

(i) The Merger and alll other trznsactions
contemplated in connection therewith shall, to the
extentrequired by law, have been duly approved and
adopted prior to the Effective Time by the•
stbckholders entitled I o vote thereon of. NW and W&LE;

(ii) NW and W&LE shal have obtained any necessary
approval and authority (without unusual conditions) of
the Interstate Commerc Commission ("ICC") and any
other regulatory agency having jurisdiction, or shall
have obtained, or shall have complied with such
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requirements as necessary to avail themselves of any,
exemption from regulation by the ICC and any other
regulatory agency having jurisdiction. Each of such
approvals and,authoritiGs shall remain in full force
and effect at the Effective Time and such approvals
and authorities, and the transactions contemplated
hereby, shall not have deen contested by any Federal
or State governmental adency by formal proceeding; and

(iii)Neither NW nor W&4E shall be subject to any
order, decree orinjunetion of a court or agency of
competent jurisdiction ^hich enjoins or prohibits the
consummation of the Mer er.

8. Termination

Anything in this Agreement to the cohtrary
notwithstanding, this,Agreement ^ay be terminated and tk.e
Merger provided ^for hereiamay b abandoned (notwithstanding
any stockholder approval) any.ti^e.prior to the Effective Time
(i) by mutualagr.eement of NW an W&LE evidenced by resolutions
of the Boards of Directors of NW and W&LE, or (ii) at the.
option of the Board of Directora of W&LE if, in itsreasonable
judgment, there.has been any cha ge or development that
materially affects the determinazion bysuch Board that the
Priox Lien Merger Priceor the Cbmmon Merger Price is fair to
the stockholders of W&LE.

9. Modification of Aor.4ement; Waiver
'I

This Agreement may,lsubject to applicable law, be
amended by action oftite Boards of Directors of NW and W&LE,
and any provision of this Agreement may be waived at any time
bythe party which is, or whose stockholders are, entitled to
the benefits thereof, e+xcentthat no amendmentshall be made
after the adoption of this Agreement by the stockhoLders of
W&LE which would alter or changelthe Prior Lien Merger Price or
the Common Merger Price without hppropriate approval of the
stockholders of NW and W&LE. Exceptwith respect to the
consideration payable pursuant tb Article 2,. a condition
imposed.on the Mergerby the ICCior other regulatory agency
having jurisdiction and not rejeFted by the Board of Directors
of NW orW&LEshall not be deemep a modification of this
Agreement andshall not require :urther approval of the
stockholders of NW and W&LE, except as may be required by law.

10. Consent to Service!; Statutory Agent

TheSurviving Corpo;rationconsents to be sued and
served with process in the State of Ohio and irrevocably
appoints the Secretary of Stateiof Ohio as its agent to accept
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service of process in any proceeping in the Stateof Ohioto
enforce against the Surviving Co^poration any obligation of
W;,LE or to enforce the rights of^holders of Dissenting Shares.
The address to which a copy of s ch process shall be mailedby
the Secretary df State of the StPte of Ohio is One Commercial
Place, NorfolkyVirginia 23510-2I91, Attention: Vice
Presider.:-Law:^

11. Counterparts

This Agreement tnay e signed in one or more
counterparts, each of which shali be deemed an original.

12. Stockholders' Meetiiaa of W&LE

W&LE shall take all action necessary in accordance
with applicable law and its Arti les of Incorporation and Code
of Regulations toconvene amee4ng of itsstockholders for the
purpose of adopting thisAgreeme t. Such meeting will t, eld
on a date mutually agreed upon b^ NW and W&LE, hut in all
events as soon as.reasonably pra ticable. W&LE w:ll submit to
its stockholders proxy or othermaterials coatainting such
information regarding this Agree¢ent and the transactions
hereincontemplated as isiequired.to be:et forth under
Section14 of theSeeurities Exc^ange Act of 1934, as amended
("1934 Act") and the rules and rg8ulations promulgated and the
formsprescribed by the Securities and Exchange Com.mission
thereunder. W&LE will, at the +ting of its stockholders duly
called.in accordance with the nrqvisions of its Code of
Regulations and the Ohio Revisedl,Code, present this Agreement
for adoption 4y its stockholders;in accordance with applicable
requirements of law, including t^Y e 1934 Act, and will use its
best effortstqobtain a favorablevote of the holders of
Shares entitled to vote for the adoption of this Agreement as
may be requiredby applicable law .

IN WITN`c3SWHEREOF, eacti^ of the partie.s hereto has
caused this Agreement to be exeeuted on its behalf and its
corporate seal to be .".ereunto affixed by its officer thereunto
duly authorized as of the day andyear first written above.

NOR°OLK AND WESTERN RAILWAY COMPANY

Dy:
ice I eside tFi ance

THE WHI^ELING AND LAKE ERIE RAILWAY
COMPANY

By: .vi e Preside ance



THE WHEELING AND LAKE EPIE RAILWAY COMPANY

AFFIDAVIT IN LIEUOF DISSOLUTION
RELEASES FROM VARIOUS
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GOVERNMENTAL AUTHORITIES {SECTION 1701.86(H)(6)
OF THE OHIOREVISED CODE)

The undersigned, being duly sworn, declares that on
the dates indicated below each of;the named governmental
authorities was advised in writing by The Wheeling and Lake
Erie Railway Company ("Corporatioq") of the scheduled date of
filing of aCertificate ofMerger!providing for the merger of
the Corporation 4ith and into Norfolk and.Western Railway
Company, a Virginia corporation, §nd of the acknowledgment by
theCorporation o.f the applicability of the provisions of
Se•:tion 1701.95 of the Ohio Revised Code.

AUTHORITY DATE NOTIFIED

1. Ohio Department uf Taxation
Dissolution Section

September S. 1908

BoX 2476

2.

Columbus, OH 43216

County Treasurers of the Couqties of September 8. 1988
Belmont. Carroll. Coshocton.l-Cuyahoga. (September 9. 1.988 as
Erie. Geauga, Harrison, Holm2s., Huron.
Jefferson,.Lorain; Lucas, Medina,

to Huron County)
-

3.

Muskingum, Ottawa, Portage, $andusky,
stark, Summit. Tuscarawas, and Wayne

Ohio Bureau of Employment eetvices September 8, 1988

4.

status and Liability Section:
145 South Front Street

Columbus. OH 43215

Ohio Bureau of Workers' Compensation September B. 1988
246 North High Street
Columbus. OH 43215

"4'^2
Corporate Secretaty

Sworn to and suyscribed:in my presence this ^ day of
1988.

Notary Public

i JY)LP LC, 18HC5

[Seal]
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AFFIDAVIT OF PERSONALPROPERTY

5TATE OF VIRGINIA
) :es

CITY OF NORFOLK. )

Mahlon D. Edwards, beingPirst duly sworn, deposes and
says that he.is the Corporate Secretary of The Wheeling and
Lake Rrie Railway Company (the "Cotporation"): that this .
affidavit is made in compliance with Section 1701.86 of the
Ohio Revised Code; that said Corporation has personal property
in and pays personal propertytaxes to Belmont. Carroll,
Coshocton. Cuyahoga,Erie, Geauqa,!Harrison, Holmes, Huron,
Jefferson. Lorain; Lucas, Medina, Muskiugum, Ottawa, Portage.
Sandusky, Stark; Summit, Tuscarawas,and Wayne Counties; and
that thenet assets ofsaid Corporation are sufficient to pay
all personal property taxes accruedto date.

Corporate Secretary

Sworn to me and subscribed in my ptesence this /.^;n4^day of

, Notary Pbblic

Cominission expires

[Seal)
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UNITED STATES OF AMERICA, •

STATE OF OHIO,

OFFICE OF THE SECRETARY OF STATE.

G468

I, SHERROD BROWN,

Secretary of State of the State of Ohio, do hereby certify that the foregoing is an ex-

emplified copy, carefully compared by me with the original record.now in my official

custody as Secretary of State, and found to be true and correct, of the

Certificate of AGREEMENT OF MERGER of THE;WHEELING AND LAKE ERIE RAILWAY.COMPANY,

.an Ohio Corporation, Charter No.47885, merging into: NORFOLK AND WESTERN

RAILWAY COMPANY, survivor of said merger, an unqualified Virginia Corporation,

was

filed.in this office on the 16th day of

and recorded on ()tk Roll (1^4fltyt^)

the Records of Incorporations.

547 m 376

.+•: ^a.. <a,tw+,r^^,ta•wx.t^e^^^ L+^•,^^a't
Received October 4th, 1988 at 10:59 A.M.

5eptember AD. 1988

Frame TffP) 0214 -of

Recorded October 5th, 1988 in Erie County Deed
Records, Vol. 547, Pages 366-376inc.

John W. Schaeffer, Recorder.-
x x++^hw+:maan^xwkr.:^ek+ee^x^+x

-n

> O
m

t ..h 0

WITNESS my hand and official seal at

Columbus, Ohio, this 23rd - day

ot September A.D 1°_'^7_

SHERROD BROWN

Secretary of State
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County Counterpart of 18 Counterparts

QUITCLAIM DEED

I NORFOLK AND WESTERN RAILWAY COMPANY, a Virginia corporation, Grantor,

for valuable consideration paid, grants to WHEELING & LAKE ERIE RAILWAY

CCPIPANY, a Delaware corporation, Grantee, whose tax-mailing address is

100 First Street, Brewster, Ohio 44613, the REAL PROPERTY, comprising those

lines of railway located in Huron County, Lorain County, Mediria County, Wayne

County, Stark County, Tuscarawas.County, Carroll County, Harrison County,

Jefferson County, Beimont County, Cuyahoga County, Summit County, Portage

County,Wyandot County. Crawford County, Richland County, Erie County, and

Geacga County, State of Ohio, more particularly described on Exhlbits A

through R, attached hereto and made apart hereof, hereinafter "Property."

PRIOR TITLE referencesfor the above-described property are contained

within Exhibits A-1 through R-1, attached-hereto and made a parthereof.

REFERENCE isa.lso made to those deeds described tn Exhibits A-1

through. R-1 for the purpose of better determining the location and dimensions

of the Property, with.the legal descriptions contained in such deeds being

incorporated herein by reference.

REFERENCE is.also made to those railmay valuation maps referred to in

Exhibits A through R and in Exhibits A-1 throughR-1. Said valuation maps are

not required to determine the location of;the above-described lines of

ratlway, 6ut may serve the purpose of providing clarification in the future.

Prints of said valuation maps shall be kept on file with a copy of this deed

in the Archives of Wheeling & Lake Erie Railway Company in Pittsburgh,

Pennsylvania.

TOGETHER with,in "as is, where is" condition and without any express

or impliedrepreeentation or warranty as.to merchantability, habitability,

condition or fitness for any purpose, allof Grantor's right, title, and

interest in the road bed, ballast, main track, sidings, connecting and

industrial tracks, depots, yards, storage,and parking areas, culverts,

bridges, tunnels, buildings, structures, communication and signal facilities,

fixtures, and all other railway appurtenances located upon or being

appurtenant to and extending from the Property.

EXPRESSLY EXCEPTED from the Property conveyed by this deed is any

property to which title is vested iri Virginia HoldingCorporation, a Virginia
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corporation; Virginia.Holding Corporationbeing the successor In tnterest to

AC&Y Terminal Properties Company, Wandle Company, Nickle Plate Oevelopment,

Inc., Nick1e Plate Properties Company, Inc., and Pocahontas Land Corporation.

If any property owned by Virginia Holding Corporation has been erroneously

included in this instrument, such inclusion is a nullity and no conveyance of

such property shall be considered made.

E%CEPTING any and alltrack material, track equipment, locomotives

and other rolling stock not affixed to the Property.

SUBJECT TO ad valorem taxes for the year 1g90.

SUBJECT FURTHER to all laws, ordinances, roads and highways.

rastrictions, conditions, easements, covenants, agreements, leases,

reservations, encroachments,:and rights of the public and title defects,

w9ether or not of record

RESERVINGonto Grantor, its successors and aseigns, a perpetual

easement or right of way to install, construct. operate, maintain, repair,

renew, replace, and ranrove a fiber optical communication system over, under,

through, and across the Property; provided, however, that Grantee will have

the right to use for its internal railroad communication purposes one hundred

(100)voic+ channels of theportion of any such fiber optical communications

system that is placed on the Property, with Grantee to.bear the cost of

equipment and facilities required to allow.its use of such channels and with

Grantee's access to such channels.to be on reasonable terms, conditions, and

notice.- Said easement includes among other things the right to Install,

construct, operate,maintain; repair, renew, replace, and remove fiber optical

cable, associated e:ectronics, computer shelters, terminal facilities,

connection boxes and pull boxes, and related facilities; the right to install

power supply facllities; the right to attach the fiber optical cable and

related facilities.to existi:ig bridges and to install it In existing tunnels;

and the right of ingress and egress for accesspurposes. Grantor's exercising

such easement will not require paymer,ts to Grantee and will be exercised in a

mannerwhlch does not }nterfere with the rail operations ofGrantee or the

ability of Grantee to grant other such easements. Grantor shall notify

Grantee befora entry upon Grantee's property. If said easement is not used

within twenty (20) years of the date of this deed, said easement will be

deemed abandoned.
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IN WITNESS WHEREOF, Norfolk and Western Railway Company has caused

its corporate name to be subscribed hereto by 2.^.^„ its

Vice President, and bezorro_ M. Mo.r-Hy., its Assistant Secretary,

respectively, thereunto duly authorizedby resolution of its board of

directors, this 'A,l-I day of M AY

Signed and acknowledged
in the presence of:

'NORFOLK AND WESTERN RAILWAY COMPANY,
By

litnes: vice President

122,
Wit ss Assis nt Secretary

This instrument prepared by:

Bruce A. Dean
Attornry at Law
Norfolk Southern Corporation
185 Spring Street, S.W.
Atlanta. Georgia 30303

BAD:Ibh
80664-Pt. 2
5-3-90
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COrCqNMEALTH OF VIRGINIA

CITY OF NORFOLK

1T: 564 ma 04

BE IT REMEMBERED, That on this.Sif^ day of {y 1 d.c,

.hefore me; the subscriber,a ^^ in andfo^r saidT

Coaaanaealth, personally came, R.E.L.deBwE. , Vice President,

and DeioreM.Mcrtln

Railway Company, the Grantor in the foregoing Deed, and acknowledged the

signing thereof to be thelr and its voluntary act and deed, pursuant to

authority of its board or directors.

IN TESTIMOfiY THEREOF, I have hereunto subscrlbed my name and affixed

my seal on this day andyearaforesaid.

My Commisbn ExpiresDecembar 22,1991 ^7-^

.s'rt
P. ' ...,..'•.:
. • ^^^^ '',^q^

T.D.BRUCE
NOTARY PU6UC

COMMONWEALTH OF VIRGINIA

.=;1 ^i..^ • c ;

• y . .
...ti oa; .. .

naq7a,v^



EXHIBIT Q

ERIE COUNTY

I

tP: 5U4 PIGt.r,^jil

Thatportion of the Norfolk and Western Railway Company
(formerly The Wheeling and Lake Erie Railway Company) line
of railway running between Huron Junction, Ohio and Huron,
Ohio, alsoknown as. the Huron Branch, comprising of railway
right of way, maintracks and nther appurtenant railway
facilities lying andbeing 1n Erie County, Ohio and being
more particularly described as follows:

- Beginning at the common line of Erie and Huron Counties,
being the southein lines of Parcels 3 and 4, V9/4, being
^Valuation Station-176+42 on The Wheeling and Lake Erie
Railway Company Valuation Map V9/4 and Including only
Parcels 3 through 14 on Valdation Map V9/4, and continuing
in a northeasterly direction for a distance of 38,299.72
feet to a point being 200 feet southwesterly of the
mainline point of switch to the.Huron-Shtnrock Connector of
Norfolk and Western Railway Company (formerly The New York,
Chicago and St. LoUis Railroad Company, a/k/aNickle Plate
Road), being further identified as Valuation Station
559+41.72 on Valuation Map V9/1l and including only Parcels
1 and 2 and thatportion of Parcel 3 lying southwesterly of
said Valuation Station 559+41.72 and outside the right of
way of the Huron-Shinrock Connection Track (50 feet each
side of the centerline of said Track) on Valuation Map
V9/11 andincluding all railway-parcels.on Valuation Maps
V9/5 through V9/10.-
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NL4Y 25, 1990

D70RFOLK & NESTERN ILtILLfAY COPIP4S!Y

TO

WHEELING & LP.]M ERIE RAILWAY COMPANY

DESCRIPPION:

MILA'1 TO'+7{SHIP; hIIL@? VILId.GEI HURON TOWNSHIP, ERIE COUNTY, OH.IO.

RIGHT-OF-4/AY - HURON/ERIE COllNTY LIF.T. TO PAILEOAD INTERSECTING
POINT SOUTH OF TEy`FRIES ROFD,

PAGE 17- PIILILNTWP., SECTION 4, OUTLOT 4 -
-

1660 FEEP
17 - „ ,. 4 ^ 3 - 1$30 "
17- u n n 14, 2 - 1140 "

PAGE 18 - MILAN VILLAGE, SECTION 4, N.E. PART 2140

PAGE19 - p¢LA?! VILL.SGE, yECTION 4, N.E. PART 2030

P.4GE 17-1-I4ILGH TITP., SECTION 4, SaELO'P 36 - 1650

17-B- " „ 4 " 35 - 249
17-8- " " , " 4, " 34 - i54
17-a, " ^33 - 248

PAGE 15 - 17IL4N T44P., SECTION 4, SUBLOT 6 4010 "



PAGE 3 - M1LAD TWP., SECTION 1, SDBLOT 9 1620 FEEP
3 1, " 10 1620
3 1, 11 1030 "

PAGE 6 - TQLAN flM1dP., SECTION 1, K. T0`:.7ESFJID TRACT 5120 "

1, WARD TRACT ' 2150 "

PAGE 7 - PQLpN TWP., SECTI-0N 2, ABBOT TA4CT 2380

3100
2, FORBES TRACT 3200

PAGE 5 - HURON TWP., SECTION 1, OUTLOTS 1y,5,6 275-0

GAAND TOTAL LINEAL FEEP 38,981'



EXHIBIT Q-1

ERIE COUNTY

W&LE Valuation Map V914

PARCEL DATE

Apr. 18, 1883
Sep. 24, 1912
Nov. S. 1912
Sep. 24, 1912
Apr. 30, 1883
Apr. 30, 1883
Apr. 18, 1883
Mar. 28, 1883
Apr. 6, 1883
Apr. 18, 1883
Mar. 28, 1883
Apr. 6,1883
None
Jun. 20, 1881
Dec. 14, 1882
Apr. 25, 1883
JUn. 8,-T883
May 24, 1883

PARCEL DATE

I May 24, 1883
2 Apr. 1"o, 1883
3 Sep. 25, 1882
4 Mar. 11, 1881
5 Sep. 7, 1877
6 Aug. 6, 1874
7 May 3; 1882
8 None
9 Jun. 8..1883
i0 Mar. 28. 1863
10 Apr. 6. 1883
11 None
li Jun. 8, 1883
13 None
14 Jul. 12, 1881
15 Jul. 15, 1944
16,17,18 May I, 1957
14 Jan. 8, 1980

PARCEL DATE

11 1 Jul. 12, 1881

GRANTOR

John McCoy
L. A. Hoffman
C. C. Needham
L. A. Hoffman
Joseph Breil
John Beckley
Mary A. Christopher
F. G. LockWOOd et al.
E. S. Marvin
Phebe J. Rice
F. G. Lockwood et al.
E.S. Marvin
Nane
John McCoy
C. R. Griggs
C. K. Garrison
John McCoy
Mary A. TennySon

W&LE Valuation Map V9/5

GRANTOR

61ary A. Tennyson
Timothy McQuaid
Martin Harter
Sarah Fowler
Village of Mllan
Ansel Page
Henry Kelley
None
J. C. Lockwood
F. G. Lockwood
E.S. Marvin

None
J. C. Lockwood
None
Milan Canal Co.
J. 0. GutBrle at ux.
Frank Bagley
Society National

W&LE ValuationMap V9/6

GRANTOR

Milan Canal Co.

5 64 racE,^9y

DEED 800K/PAGE

95/356
95/548
97/287
95/548
95/356
95/357
95/358
95/359
95/355
95/360
95/359
95/355
None
45/126
45/625
45/625
95/361
^5/362

. DEED 800K/PAGE

95/362
95/363
45/127
None
OR 2/22
None
45/187
None
95/364
95/359
95/355
None
95/364
None
LR 2/26
178/337
280/30
Doc. No. 52300

DEED 800KfPAGE

1LR2/26 I

- 191 -



JU4 m lf^i
W&LE Valuation Map V9/7

PARCEL DATE GRANTOR DEED BOOK/PAGE

Jul. 12, 1881 Milan Canal Co. LR 2/26
2 Apr. 11, 1883 George Edgar None
3 .Jul. 12, 1881 Milan Canal Co. LR 2/26
1, 3 Jan. B, 1980 Society Natl Bnk Cleveland Doc. No. 52300

W&LE Valuation Map V9/8

PARCEL DATE GRANTOR DEED BOOK/PAGE

1 Jul. 12, 1881 Milan Canal Co. LR 2/26
2 None None None
3 Mar.- 7, 1881 J. G. Balcom 45/126
4,5 Feb. 9, 1881 Wm.Sands 45/118
6 None None None

W&LE Valuation Map V919

PARCEL DATE GRANTOR DEED BOOK/PAGE

2
None
Dec..2. 1881

None
Oscar Meeker

None
45/130

3 None None None
a Apr. 17. 1877 Samuel Shaffer 45/117
5 Feb. 3, 1881 Wade Wood 45/120

PARCEL DAtE

W&LE ValuationMap V9/10

GRANTOR DEED B00K/PAGE

Feb. 3, 1881 Wade tdood 45/120
2 Feb. 3, 1881 Dewitt Wood 45/1193 , 11 Wade Dewitt Wood 45/120
4 Jul. 14 1883 John W. Wickham Jr 95/3655 P

,
11 „

, .
Thomas Sprowl 95/366

6 .Jun. 8, 1881 Wm. A. Doughty 45/129

W&LEValuation Map V9/11

PARCEL DATE GRANTOR DEED BOOK/PAGE

1 1 Jun. 8, 1881 Wm. A. Doughty 45/129
2 Jun. 14,1881 I4 D. B. Smith 45/125
3 Jun. 21, 1881 Sarah Newton 45/122



EXHIBIT-R

GEAUGA COUNTY

I

v^" 504 N i,PJ5

That portion of the Norfolk and Western Railway Company
(formerly TheWheeling and Lake Erie Railway Company) line
of railway running between Falls Junction, ohio and Chagrin
Falls, Ohlo,also known as the Chagrin Falls Branch,
comprising of railway right of way, main tracks and other
appurtenant railway facilities lying and being in.Geauga
County, Ohio and being more particularly described as
follows:

Beginning atthe common line of Geauga and Cuyahoga
Counties,.being.the westernlineof Parcel 3,V3/7, betng
Valuation Station 359.06.3 on The Wheeling and Lake Erie
Railway Company.Valuatton Map V3/7 and including only
Parcels 3 and 4 on.Valuation Map V3/7, and continuing in a
northeasterly direction for a distance of 5,245.2 feet to
the common line of Geauga and Cuyahoga Counties, being the
northern line of Parcel 2, V3/8, beingValuation Station
403+51.5 on Vaiuation Map V3/8 andincluding only Parcels 1
and 2 on Valuation,Map V3/8.
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EXHIBIT R-1

GEAUGA COUNTY

W&LE Valuation Map V3/7

PARCEL DATE GRANTOR DEED BOOK/PAGE

3 May 27; 1882 Almon Holbi-ook 87/3521
4
4

I None
Apr. 13,

-
1979

I None
Geauga County Brd. Comm.

None
Resol. #

W&LE Valuation Map V3/8

-'PARCEL DATE GRANTOR

11 None None

2 Ott.27, 1882 Painesvi^let& HudsonoRR

79-57

DEED BOOK/PAGE

None
.Reso1. # 79-57
87/586

This conveyance has been examined
ahd the grantor has complied with

secGans 310-202 and 322.02 of the

- PEE t L` ep^Z1
cade.

E%EMPT
R.E, TBANSfER i °

JAMES W. McREEN
COIINTYAUDITOR

tL

TAAMfi'^
z ^• ^ssd

{LE ^^d L^
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AGREE!lERT BETWERj[

THE BOARD OF paRE CoMMIB8IOs OF ERIE COVMTY Awn
TBB

FRERETB, the Board of Park Commissioners of the Erie Metro-

Parks, aduly organized park district under the laws of the State

of Ohio, ("the Board") has previously determinedthat it is

necessary to acquire certain real property interests in Erie Ccunty

by purchase or condemnation proceedings in order to conserve the

natural resources of the Erie Metroparks and Erie County by the

creation of parks, parkways and other reservations of lands far the

use and benefit and enjoyment of the public; and

WHEREAS, the Wheeling & Lake Erie Railway Company ("Wheeling")

for many years has conducted railroad operaticns in Erie County and

acquired various ownership interestc and rights of usage in the

real property on which it haseonducted those operations; and

1f8ERERe, the Board desires to acquire a right of usage

respecting certain of Wheeling's property in Erie County, Ohio;

NOW TEEREFORL, in consideration of the mutual promises and

covenants each to the other made, and other good and valuable

consideration, the Board and Wheeling do hereby promise, covenant

and agree as follows:

HEC IOE 1 GRANT OF RIGHT OF Bead6

a) Wheeling hereby grants to the Board a permanent right of

usage over and ecross the property described in Exhibit "A"

attached hereto (the "Property") for the purpose of use by the

public as a linear parkway, such use to include but not be limited

to recreational, bicycle and pedestrian use.



b) The right of usage granted to the Board shall be

exclusive except for and subject however to a continuing right of

Wheeling to install, run and maintain one (1? railway line over the

Property; provided however, that Wheeling shall give to the Board

not less than ninety (90) days written notice of its intention to

install, run and.maintain such line.

c) In the event Wheeling exercises its right to install, run

and maintain a railway line, Wheeling and the Board mutually agree

to cooperate in locating upon the Property the area to be occupied

by the railway line as it may affect the Board's right of usage,

the intention being that both usages shall be compatible and shall

not interfere each with the other. To the extent practicable, the

Board shall design and locate its linear park on the western side

of tho Property (the river side) leaving approximately one-half of

the width of the Property for Wheeling's future rail use. However,

the Board shall have the preeminent right to use those portions of

the Property which will not physically aceommodata tha dual uses.

In that event, the Board shall permit Wheeling, if it so eleots, to

bear the expense of constructing an alternative ruute for the

linear park over those portions of the Praperty. After construc-

tion of the linear park, Wheeling shall be responsible for any

future capital expenses inoident to aocommodating its future rail

sse as to those portions of the Property. Notwithstanding the

foregoing, so long as Wheeling does not lay trackage and.commence

to run a railway line on the Property, the Board shall be frae to

use all or any part of the ballast area of the property for its

2
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linear park. Upon reasonable notice to the Board of Whaeling's

intention to commence torun a railway line on the Property, which

notice shaLl also advise the Board as to those parts of the ballast

area which Wheeling deems will be needed for active rail use, the

Board, r-hall then design or relocate its linear park so that those

parts of the ballast area which are needed by Wheeling will be

vacated and relocated at the Board's expense on the western side of

a4q -ro-rr

theProperty (the river side).

d) The Board shall timely make and duly process with the

appropriate public authorities application for tax exemption of the

Property, or so much thereof as may be eligible for exemption by

reason of the Board's usage of the Proporty. Until such time as

Wheeling commencos to run a railway.line on the Property, and to

the extent that the Property remains subject to taxes when due, 4ow

the Board shall reimburse Wheeling for such taxes upon submission

to it of proof of payment. Thereafter, Wheeling shall pay such

taxes and be responsible for payment, without reimbursement, of

taxes imposed by reason oP. Wheeling's use of the Property, and the

Board ahall be responsible for taxes imposed by reason of the

Board's use of the Property and shall reimburse Wheeling

accordingly.

. e) The parties mutually agree that Wheeling and the Board

shall jointly or severally secure, and maintain public liability

insurance in such amount(s) and for such coverage as shall,

adequately protect Wheeling and the Board from all claims, lawsuits

and damages which may be asserted against either of them as a

3
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result of the use of the Property. The cost of such insurance

coverage shall be pro-rated between wheeling and the Board as they

shall mutually agree.

f) Wheeling covenants that it will not, without the prior

written consent of the Board, mortgage or otherwise encumber the

Property (except for the existing mortgages held by Bank of America

National Trust & Savings Association and the Bank of New York) nor

convey its right, title and interest in the Property to any person,

firm or corporation during theterina of this Agreement, except for

a conveyance thereof to the Board,or to an affiliated entity of

Wheeling. The term "affiliated entity" shall mean for purposes of

this Agreement a parent or subsidiary of Wheeling or an entity into

which Wheeling is merged or consolidated.

Wheeling further covenants that it shall remove or cause

to be removed the Bank of America National Trust & Savings

Association and the Bank of New York mortgages upon - full payment of

the purchase price to Wheeling.

g) After tha date of closing and so long as Wheeling does

not operate a line of railway on the Property, utility charges and

othar expenses pertaining to the Property ahall be borne solely by

the Board, and any rents, income from leases, licenses, agreements

and privileges, if any, shall belong to the Board. Upon activation

of the.operation of a line of railway by Wheeling, such expenses

and income, if any, shall be pro-rated as the parties then agree.

h) The parties mutually agree that all matters in dispute

which may ariee under the terms of this section 1 which cannot be

4
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amicably resolved by the parties shall be submitted to arbitration

in accordance with the rules of the American Arbitration Associ-

ation, and the decision of the arbitrators shall be final and

binding. The cost of such arbitration proceedings shall be squally

shared by.the parties.

BECTION.2 IRREVOCABLE LICENSE

The right of usage grantsd to the Board by this Agreement

shall be deemed to be the grant of a license coupled with an

intereat and shall be irrevocable until mutually terminated by the

parties, or by abandonment by the Board.

B$'S.fjQjY} NO REPRESENTATIONS CONCERNING NAREETABILITY OF
TITLE OR INTEREST

Wheeling makes no representation concerning the quality of its

title to the Property or the rights of usage Wheeling possesses to

the whole or any part of the Property. The Board acknowledges that

it, its agents and attorneys have had full and complete opportunity

to examine and consider the issue of title and rights of u3age and

are fully informed concerning the same. The Board is acquiring a

right of usage in the Property without covenants or warranties of

any nature, and except ae provided in the last paragraph of Section

lf, subject to any and all existing tenancies, encumbrances,

easements, rights, licenses, privileges, agreements, covenants,

conditions, restrictions, rights of reentry, possibilities of

reverter, existing laws and ordinances, and ordarsof regulatory

agencies. The Board's right of usage shall commence upon Closing

"as is" and, without limiting the generality of the foregoing,

subject to any state of facts whieh an accurate survey or prudent

5
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inspection of the Property would disclose. The existence afany

facts, conditions, legal limitations or other matters to which the

grant of right of usage is subject shall not be asserted by the

Board as a breach of contract or, after Closing, as a basis for

seeking. compensation or other redress from Wheeling. The Board

acknowledges that it may be necessary to acquire by purchase or

condemnation the interest of other parties in parts of the Property

in order to put tne Property to its intended use.

9ECTION 4 PURCHASE PRICE

TheBoard shall pay Wheeling as the purchase price for its

right of usage Two Hundred Fourteen Thousand eix Hundred and 00/100

Dollars ($214,600.00) as follows:

A. Fourte0n Thousand Six Hundred Dollars and 00/100

($14,600.00 Dollars) at Closing;

B. One Hundred Thousand Dollars and 00/100 ($100,000.00

Dollars) on or before November 1, 1995; and

C. One Hundred Thousand Dollars and 00/100 ($100,000.00

Dollars) on or before November 1, 1996.

In the event thP Board fails to make payment of the purchase

price when due, the amount overdue shall bear ii,terest at the rate

of 10% per annum. In the event the Board fails to make a payment

for more than thirty (30) days Wheeling may seek specific perfor-

mance of this hgreement, rescission of this Agreement, damages or

any other relief at law or equity. In such event, the Board ehall

be responsible for all of Wheeling's costs and expenses, including

6
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attorneys feas, incurred and made necessary as a result of the

Board's failura to make timely payment of the purchase price.

HBCTION S CLOSING

. Closing shall be held at Wheeling's office in Brewster, Ohio

or at such other place as the parties may mutually agree. closing

shall occur on a lnutually agreeable date that is no more than

thirty (30) days following the approval and execution of this

Agreement by all parties. Similarly, the parties shall schedule

all other Closings necessary as a result of this Agreement at a

mutually convenient place and time.

SBCTION 6 NOTICES

All notices, requests, consents, demands, or other communi-

cationsrelating to this Agreement, or required by this Agreement

to be given or submitted by one party to the other, shall be sent

by United etates express or certified mail, or by a private courier

service, addressed as set forth below (or to such other address as

either of the parties hereto may designate by written notice to the

other party) . A return receipt shall be conclusive evidence of the

fact, date, and time of receipt.

If to Wheelinai

Wheeling & Lake Erie Railway Company
Real.EState Department
100 East First Street
Brewster, OH 44613

If to the eoerd•

Board of Park Commissioners
of the Erie Metroparks

3910 East Perkins Avenue
Huron, OH 44839

7
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6ECTION 7 ENTIRE AGREENENT

This Agreement sets forth the entire understanding of the

parties hereto with respect to the transactions contemplated hereby

and may not be amendedexcept by written instrument exr_cuted by the.

parties. Any previous agreements or understandings between the

parties reqarding the subject matter hereof are merged into and

superseded by thisAgreement.

BEQTION B BgRVIVAL OF TERMS

All. terms, conditions, stipulc_'ions, obligations and pro-

visions of this Agreement shall survive closing andbe binding upon

and inured to the benefit of, ar.d be enforceable by, the parties..

BECTION 9 ASSIGNMENT

Excepts as otherwise provided herein, neither wheeling nor the

Board shall assign, pledge, encumber, or transfer this Agreement,

or any interest herein,.without the prior written consent of the

other party hereto, which consent shall not be unreasonably

withheld.

BECTION 1D GOVERNING LAW

ThisAgreement and the rights and obligations accruing

hereunder shall be construed and enforced in accordance with the

laws of the State of Ohio and relevant federal law.

BECTION'll EXHIBITS

ExhibitA attached to this Agreement is intended to be, and

is, specifically made a part c1 this Agreement.

8



BACTIONlII 11AIVER

No waiver by sither party of any failure of, or refusal by,

the otherparty to comply with any obligations under this Agreement

shall be deemed a waiver.of any other or subsequent or continuing

failure or refusal to so comply.

BECTION 13 TIME, TENDER

Time shall be of the essence of this Agreement. Formal tender

of deed and purchase money is hereby waived.

SECTION 14 BROKER

The Board and Wheeling each represent to theother that it has

not dealt with any broker in connection with the transaction

contemplated by this Agreement. Each party shall assume any

obligation arising from or !.n connection with any action by any

broker or other party with whom such party may have dealt for a

commission or compensation.

BECTION 15 OBLI08TIONE OF SUCCESSORS

This Agreement and the rights and obligations accruing

hereunder.shall accrue to and be binding upon any successor of the

parties.

$ECTION 16 INSPECTION OF PROPERTY

It is understood between theparties hereto that the Property

has been inspected by the Board or its agents, that the right of

usage is beingpurchased sclely in reliance upon such inspection

and that thYre have not been and are no representations or

warranties, expressed or implied, with respect to the physical

condition of the Property.

9



BECTION 17 EBPECTIVE DATE

This Agreement shall be effective on the date it is executed

by the last party.

eECTION 18 PENDINO LITIOATION

The parties shall cooperate with one another to bring to an

appropriate conclusion the pendinq litigation between the parties

(Board ofPark Cerdmiesion ra of the Erie Metroperk8 V. whealino &

Lgike Erie Railway, at ai,,., Case No. 95-CV-099) at the Board's sost

and in a manner that effectuates the purposes of this Agreement.

In con8ideration whereof the parties have executed this

Agreement by their duly authorized agents on the dates set forth

below.

Signed and acknowledged
in the presenceof:

•r

3

LO'1cd i A - U r, 4̂7-

WHEELIN6 i LAKE ERIE
RAILWAY COMPANY

By.

this day of

i , 1995

EOARD OF PARE COMMISSIONERS

OF TNE ERIE METROPARKS

By:

its'^ c.^i' C{ v'u

this Le'day of Oe:le[.e,r , 1995

10



?44 A36

STATE OF ONIO

COUNTY OF

Personally appeared before me, the u dersi ned, a Notaly
Public, in and for said County,and S te,
known to me to be the '^i^^flEELING & AKE ERIE
RAILWAY COMPANY, theoorporation hsc uted the foregoing
instzumeQ,t, and acknowledged that he did sign the foregoing
inatatimpnt for and on behalf ofsaid corporation, being thereunto
dp^ au^orizedrthat the sams is his free act and deed of said

^
I j1 ` IN T.$.4TIMONY' OF, I have hereunto set my nd a•nd official
= Ssea1 at this 13 day of < <,

.^;

N ARY PU IC ^^

STATE OF OHIO
SS

COUNTY OF

A..Gh-t-.^19sd

NoIWp Pu!lit, Slae J'Chlo
Mp Cnmdsscn EVe: August 29, 7999

Personally appeared before me, the undersigned, a Notary
Public, in and for said County, and State, Jonathan Granvilla,
known to me to be the Director/Secretary of the ERIE METROPARKS,
tha park districtwhich executed the foragoing instrument, and
acknowledged that he did sign the foregoing instrument for and on
behalf'of park district, being thereunto duly authorized; that
,the;same.is•Sais free act and dead as such officer and the free act

,- afi^^^deed d&sqid park district.

IN TESTIMONY THEREOF, I have hereunto set my hand and official
seal at ,.,-, this day of Ci¢2: r:.
1995.

This instrument prepared by:
ANDREW J. WARHOLA, ESQ. and
WARHOLA, O-TOOLE, LOUGHMAN,
ALDERMM & STUMPHAUZER

502 Broadway
Lorain, Ohio 44052-0528
(216) 244-1212

KEITHA. WILKOWSKI, ESQ.
COOPER, WALINSKI 6 CRAMER
900 Adams Street
P. 0. BoX 1568
Toledo, OH 43603-1565
(419) 241-1200
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. ESEIEIT A

Situated in Erie County, State of Ohio, mora particularly

described as:

That portion of the Wheeling E Lake Erie Railway Company
line of railway in Erie County, Ohio, beginning at a
point on said line that is 200 feet southwesterly of the
mainline point of switch to the Huron-Shinrock Connector
of the Norfolk and Western Railway Company (formerly The
New YorkChicago and St. Louis Railroad Company, a/k/a
Nickel Plate Road) and further identified aa Valuation
Station 559 + 41.72, Milepost 10.60 on Valuation Map
V9/11; thence in a generally southwesterlydirection to
a point on said railway line that is identifiedas
Valuation Station 232 + 21, Grantor's Milepost 4.40,
north of Milan, Ohio.

Excepting therefrom.that portion of the said railway line which is

eituated on property now.owned by Howard P. Leber and Sandra J.

Laber, more particularly described as follows:

Situated in the 2nd Section of the Township of Milan,
commencing in thecenter of the old State Road on the
south lina of (what was formerly)Markham's land; running
thence N. 35' 501 west. Twelve chains and 55 links to
the center of the Milan Canal; thence N. alolxg the canter
thereof to the center of the old Huron River bad to the
south line of John Curtis' tract; thence S 79' E. 27
chains and 25 links to the center of the highwayr thence
N. 16-3/4' E. 13 chains and 39 links to the place af
beginning, containing 46.75 acres and further described
in the Option to Purchase Railway Easement recorded in
Book 154, Page 271 of Deeds in the office of tha Ezie
County Recorder.

Said strip of property being approximately 1500 feet in
length, more or less.

PRIOR TITLE references for the above-described property
recorded in LR2, paga 26.

SUBJECT to all laws, ordinances, roads and highways, restric-

tions, conditions, easements, covenants, agreements, leasee,

reservations, encroachments, and rights of the public and title

defects, whether cr not of record, and taxes and assessments after

the date hereof.
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AND FURTNER SUBJECT to the perpetual easements and other

rights and licensea of Norfolk and Western Railway Company, its

successors and assigns, to maintain, repair, rebuild, replace and

use a bridge or bridges and embankmonts, tracks and appurtenances

of its Buffalo-Chicago line at Norfolk and Western Railway Milepost

B-233.57 and subject further to an easement reserved by said

Norfolk andWestern.Railway Company for fiber optic purposes.

AND FURTHER SUBJECT to the reservation of the right of

Wheeling to run and maintain a line of railway over said property

as described in section 1(c) of the Agreement Between The Board of

Park Commiasionera of Erie County and The Wheeling 6 Lake Erie

Railvay Company,which Section 1(c) is fully incorporated herein by

reference.

r.
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RN ` iigiEtOUNTY OHiO RECOROER/ 51
.TOHN Y. SCHREFFER 4V
RÊCOROIHG FEE. 22.00

4tlST-CLASN DEEn xjggos^hlONRac.
Date 06/01/96 Tis..11128

WNEELING 6 LAAE ERIE RAILWAY COMPANY, a Delawara corporation,

Grantor, for valuable consideration paid, granta,io THE BOARD oP

PARE COI9SISSIONERS 0F THE ERIE METROPARXe, whosa current addrass is

3910 East Perkina Avenue, Huron, Ohio 44539, the real property

comprising a line of railway located in Eria County, 5tate af oliio,

more particularly described aa:

That portion of the wheeling 4 Lake Erie Railway Company
line of railway in Erie County, Ohio, beginning et a
point on said line that is 200 faat southwasterly of the
mainline Roint of switch to the Huron-Shinrock Connector
ot the NOrtolk and Western Railway Company (formarly The
Nav York Chicago an0 St. Louis Railroad Company, a/k/e
Nickel Plata Hcad) and further identified as valuation
Station 559 + 41.72, Milepoat 10.60 on Valuation Map
V9/11r thence in a generally southwesterly direction to
e point on said railway line that is idantified as
Valuation Station 232 + 21, Grentor's Milepcst 4.40,
north of Mi19n, ohio.

Excepting therefrom that portion of the aaid railway line which is

situated on property now owned by Howard P. Leber and Sahdra J.

Lebar, mere particularly described as follows:

Situated in the 2nd Sectlan of the Township of Miian,
commeneing in the eantor of the old State Road on the
south lina of (what was formerly) Markham's lannt running
thence N. 35' 50' west. Twelve ohains and 55 links to
the oantar of the Milan Canal7 thence N. along the eenter
thereof to the.cantar of the Old Huran River bad to the
south line of Jobn Curtis' tract; thence S 79• E. 27
chains and 25 links to the center of the highwayt thence
N. 16-3/4' E. 13 chains and 39 links tu the place of
baginning, containing 46.75 acras and furthar described
in tha Option to Purchase Railvay Easement recordad in
Buek 154, Page 271 ot Deeds in the offica oC the Erie
County RecCrder,

Said strip of property being approximately 1500 feet in
length, more or less.

PRIOR TITLE referancaa for the above-described property
racorded in LR2, page 26.

` ^ .

o^.
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anB7BCT to all laYe, ordinanaes, moCds and highways,

reetriotione, oonditioas, aasemants, oovanants, agreemanta, laasss,

xessxvstions, enoroacbmente, aad rigbte of the publie and titla

defeats, Whether or not o1 record, and taxes and asae9sments altar

the dats hareof.

7R10 YORTHER eBBJHCT to the psrp ►tmal easemeats and othar

riqhta aad Sioansa of Herfolk and Western Railvay company, its

stuneessore and aesigms, to maintain, rapsir, rabuild, replace aad

uaa a bridge or bridgea and embankmsnte, traoks and appurtenancea

of its Buffalo-Chicago lima at Norfolk amd Wastern Milapost e-

293.57 aad aubject furthsr to an aasement reserved by said Norfolk

and Yastaru Railway compamy rar fibsr cptia purpceae.

AND PBRTHBH B158JECT to the rssarvation of ths right of

abeeling to run and maihtsin a line of railway ovar said property

a9 deseribed in asotion 1(a) of tha Agreement Between The Board of

Park Commissioners of Brie County and Tha Wbeelipg F Leke Hris

Eaiivay Company, vhieh aaation 1(0) ia fully inaorporated bersib by

. 'reference.

IN WITNESS HHEHH08, Nhaaliug i Lake Hris BailYay Company has

caused its corporatenama to be aubaaribed harsto by Ragiaald M.

Thompson, its 4iea Prssidant MarkstingJRaa1 Estate, amd William A.

Callisen, its Vice President - Lav / aearetary, as duly authoriced

by its Board of nireatora.

Signed and aoknoWledged AHkLLING a LASE $RIE
in the presanca cf: RAILWAY CCMPANY
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Its Vice President [Mtketing/Real 2state

this 13th day of at°b°r 0 1995

CZ Z



STATE OF OHIO.
SS

COONTY OF

Personally appaared before me, the undersigned, a Natary
P i t t "^ ''° ^/' ^^" I °^i d i
-.^
en¢ respectlVely, of WNEELING & 1hX ^qIE
3UILta^t îe corporatlon whlch exacuted the foregoing
instrument; and acknowledged that they did sign the foreQoing
inetrumant for and on behalf of aaid corporation, being thareunto
duly authoriz►dl that the eama was their fraa aet and dead as such
officers and the fr►s act and deed of said corporatlon.

TN 5q^TNESS y!IEAEpP, Z hava hereunto sat my ha an official
se:al at this ^tz day ot
1995.

known to ma to be the
c, nanubl for sa d Coun y and Sta a,

lhis conveyance hasbeea esaminc.j'
eM Oiegranlor has tam0iied with

sec;iensal0-202and322.02of6m
FEE $ revrud c:Je.

E)^^ ^R.E TRANSFEI:,,

AJ i._9, rz , N.^rA+..e^
OTAHY !BLIC

SherylLDurant
NawyFeSBa,SDieoinNo

My Camissbn Fyhn AUpua e9.1a7e

.1PPNUVSD.v per Crle Covu7 ^9drton=^e

ddmlahtndv Cadr
yala Nu FbW Vedne.MOnra

. ...... ..,.e.d..

6rle Conaly Ea{ia«r. ^l^A^
mrr.

AFPROVED u yer Erte ComyAeqehenmb
Aed Seeana 4733-371hry 4733-37-07 af eee Ohln
Admlahtr.yva Ced.3pL No F9eW VmlOeaaooa
(orAsounrysuda

fiH. Cam gp ^^^%
Dan, ^pry.

`j(j}j! (1/1Fli
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KIVOWALL PERSONS BY THESE PRESENTS

TRAT Key Trust Company of Oluo, NA Trustee of the Testamentary Trust of Vema
I.ockwood Williams, the grantor, who elaims title by or through instrument, recorded in Volume
80 , Page 453 , County Recoider's Office, Erie County Probate Court Nos. 3147 and 8504 and
Leases Volume 17 Page 307 foz the consideration of ten dollars ($10.00) received to fiili
satisfaetion of the Grantees, ltichard •Rinella and Carol Rinella, husband and wife, whose TAX
MAILING ADDRESS will be 9903 F River Road, I-Turon OH 44839

.f fiC

4-
0

'SC

.has GXVEN, GRANTED, R.EMXSED, RELEASED AATD FOREVER
_QUIT -CLAIMED and does by these presents absolutely give; grant, remise,.release and
forever quit-claim unto the said grantees Richard Rinella and Carol Rinelia, husband and wife,
their heirs and assigns forever, all such right and title as Key Trust Compqny ofOhio, N.A.
Trustee of the Testamentary Trust of Verna Lockwood WUliams, the said grantor, has or ougbt to
have in and to the following described piece or parcel of land, situated in the ThwnshiP of Milan,
County of Erie and State of Ohio:

Section 2; J. Forbes Tract and being more definitely described as follows:

Commencing at a railroad spilce, set, marking the intersection of the centerline of Franklin
Flats Road 30ft (Riverview Drive) with the centerline of the Wheeti.ng & I:ake Erie Itailrbad
(100tt); Thence South 08° 02' 58" West along the centerline of said railroad a distance of 325.65
feet to a point of curve; Thence southwesterly continuing along the eenterline of said railroad,
along an arc of a curve to the right, having a radius of 1772.04 feet, a delta of 02° 25'3 5",a chord
beatiuig South 09° 15' 46" West, a chord distance of 75:04 feet, an arc length of 75.05 feet to its
intersection with the westerly extension of the northerly line of a parcel owned by Ricbard and
Carol Rinella (DV 536 PG 97), and the point of begimiltig;

(1) Thence South 54° 28' 00" East along said extension a distance of 109.75 feet to a poin:t on
the easterly line of the Old Milan Canal;

(2) Thence southwesterly along said easterly line, along an arc of a curve to the right, having a
radius of 1872.04 feet, a delta of 03° 29' 02", a chord bearing South 13° 38' 26" West, a chord
distance of 113.81 feet, an arc length of 11183 feet to a point orrtbe southerly line of said Rinella
parcel;

(3) Thence North 60° 48' 00" West along the westerly extension of the South line of Rinella a
distance of 154.88 feet to a point on the westerly line of the Old Milan Canal;

(4) Thence northeasterly along said westerly right-of-way line, along an arc of a curve to the left,
having a radius of 1722_04 feet, a delta of 04° 27' 02", a chord bearing North 11° 55' 25" East, a
chord distance of 133.90 feet, an arc length of 133.93. feet to its intersection with the westerly
extension of the northerly line of said lt.inella parcel;

(5) Thence South 54° 28' 00" East along said extension a distatice of 55.37 feet to the point of
beginning, containing 0.4262 acre, more or less, but being subject to all legal highways, easements

dan restrictions of record.
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The above description was prepared from an actual survey by Daniel E. Hartung Jr., Professionai
Surveyor No. 5667 in July 1999. The bearings were assumed only for the purpose of indicating
angles.

TO HAVE AND TO HOLD the premises aforesaid, with the appurtenances thereunto
belonging to the said Grantees Richard Rinella and Carol Rinella, husband and wife, their heirs
and assigns, so that neither the said grantor Key Tinst Cornpany of Ohio, National Association,
Trustee of the Testamentary Trust of Verna Lockwood Williams, nor their heirs, nor any other
persons claaitn.ing title through or under them, shall or will hereafter claim or demand any tight or
titie to the premises, or any part thereof; but they and every one of them shall by these presents
be excluded and forever barred.

IN WITNESS WHEREOF, I have hereunto set my hand, tb.cvAy of February,
in the year of our L.ord two thousand.

Signed and acknowledged in presence of: KEY TRUST COMPANY OF OHIO,
NAT10)(AL ASSOCT,ATION

Lee Matia, Assistarit Vice .President

STATE OF OHIO )
) ss.

CUYAHOGA COUNTY ) Before me, a Notary Public in and for said Connty
and State, personally appeared the above named Lee 1Vlatia, Assistant Vice President of Key Trust
Company of Ohio, National Association, Trustee of the Testamentary Trust of Verna Lockwood
Williams, who acknowledged that:he did signxhe foregoing instrument and that the same is his
freeoct and deed. -

ZN TESTIMONY WHEREOF I have hereunto set my hand and official seal at Cleveland,
Ohio, this -1-,7^T^'day of February, 2000.

F. ,-,, w , Lc 'Yx /" /p
N t blicPo ary u

This instrument prepared by: Carpenter, Paffenhctrger & Meyerhoefer, Norwrp^^^ E5(n
i^^ G. MANDRYIL

lic, State of Ohio, C1ry t,yy,
PauZF. lYleyerhoefel; Attorney at I.aw My Commission Expires June li, 2000

7'hi5cnnvn:tucchaclvxncxnmincd
and thc gtantor ?u!t complied utith
xotions 3 I D-?02 and 322.02 of the

f 1 , ^ Reviscd Coda.
rEF.: S
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`,:^:tY^"#^'Li 8^5{i•i ..^^.',-ira,{

JUIJE T HI^INMOND
Sric Counv^uditor
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MILAN CANAL ACROSS RTNELLA PARCEL

Being situated in the State of Ohio, County of Erie, Milan Township,
Section 2, J. Forbes Tract and being more definitely described as
follows:

Commencing at a railroad spike, set, marking the intersection of the
centerline of Franklin Flats Road 30ft (Riverview Drive) with the
centerline of the Wheeling & Lake Erie Railroad (100ft).; Thence
South 08°02'58" West along the centerline of said railroad•a distance
of 325.65 feet to a point of curve; Thence southwesterly continuing
along the centerline of said railroad, along an arc of a curve to the
right, having a radius of 1772.04 feet, a$elta of 02°25'35", a chord
bearing South 09°15146" West, a chord distance of 75.04 feet, an arc
length of 75.05 feet to its intersection with the westerly extension•
of the northeriy line of a parcel owned by Richard & Carol Rinella
(DV 536 PG 97), and the point of beginning;

(1) Thence South 54°28'00" East along said extension a distance of
109.75 feet toa point on the easterly line the Old Milan Canal;

(2) Thence southwesterly along said easterly line, along an arc of
a curve to the right, having a radius of 1872.04 feet, a delta of'
03°29'02", a chord bearing South 13°38'26" West, a chord distance of
113.81 feet, an arc length of 113.83 feet to a point on the southerly
line of said Rinella parcel;

(3) Thence North 60°48'Oo'l West along the westerly extension of the
South line of Rinella a distance of 154.88 feet to a'po,int on the
westerl.y line of the Old Milan Canal;

(4) Thence northeasterly along -said westerly.ri.ght-of-way line,.
along an arc of a curve to the left, ha'Ving•a radius of 1722.04 feet,
a delta of 04°27122", a chord bearing North 11°55'251' Bast, a chord
distance of 133.90 feet, an arc length of 133.93 feet to its
intersection with the westerly extension of the northerly line of
said Rinel].a parcel;

(5) Thence South 54028100" East along said extension a distance of.
55;37 feet to the point of beginning, containing 0.4262 aare, more or
less, but being subject to all legal highways, easements and
restrictions of record.

The above description was prepared from an actual survey by Daniel B.
Hartung Jr., Professional Surveyor No. 5667 in July 1999. The bearings
were,assumed only for the purpose of indicating angles.

'^^qttFltlltll^,f^^r .
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P.O. BOX 426,421 WIIS.iAMS ST., HURON, OH 44839-0426
(419) 433-4321 • FAX (419) 433-7879

DANIEL E HARTUNG JR., FE, PS

Bi. 0 ZO 40 60 101

lztitiV<<
41

2Ps'

c1l/C,q^? '`•

. -PPROVED u per Erle Couaty Req
'ud Sactinus 4733-37 thru 4733-37•6

-I dvilnlalrative Code nn^y, No Field
Accnzeey made.

'Sy^ x , . Q'w
o9

5lJRVE(
FOR

.2ICNA>?P ^ CA20L 2100:A

FAl2T J. FOR6ES 'fRA'f
pr11LA.M 7'bw05911P
DECEMBEIZ 1991

S=W 2
Ewe CovurV,0414

5rAtE ►s60'

x N^rcEBy c^rai^y -n+^ w^n•r^^}
7a SE A "r12UE' RePRE5EtJiA7T10^'.)

OfiA 5vtt/ey r4AUE ray P>7E. .

^ S r
ayo 3xa•

ll;^/r



Exhibit SE - 12



QUIT CLAIM DEED

Key Trust Company of Ohio, National Association, a natamal banldng organization fonned
under the laws of the United States, as Trustee of the Verna Loelrwood Williams Trust, for
valuable consideration paid, the teoeipt of which is hereby acknowledged, grants to Buffalo
Prgirie, Ltd.; an Ohio limited liability eompatty, whose tax mailing address is P.O. Box 449,
hfilan, Ohio 44846, the following REAL PROPERTY: Situated in the County of Erie, in the
State oPOhio, and in the Townships ofIfdan and Huron:

All of the right, title and interest Grantor holds in the property of the former Ivfilan Canal
Company, ineludiag but not ]lmited to the caoal basin, locks, dry dock and tow path, and
Auther described in the attaahed Exhibit A, which is incorporated as part ofthis deed.

---Subject to easements, cenditions, legal highways, restrictions of record and the lien of unpaid real
estate taxes.

Pr:or Deed Ref?sence: Vol. 78 Page 239

Signed and acknowledged as to
grantor's signature in the presence of.

Witness

k/: If...,.., 6t-1. t.4l.: aG,¢`
Ptaase pintname tegibly

Ptrnse qint name lc&bly

STATE OF OHIO,
COUNTY OF CUYAHOGA, ss:

Key Trust Company of Ohio, Nationel Association

By: ke&- 4. /1^ Q

Its: k7st U!`Ce ^resi^e^

RN 20^^ii1IRUNTY DHIO.REC8REER of 5
John ^ Schaeffer 5p
RECDRDING FEE: 26.00
TLF Date 04/27/2000 Time 10:40:29

On April / f^ 2000, before me, the undersigned, a Notary Public in and for the said state,
personally appeared La^- l4 . Ih.. ^ . personally known to me or proved to
me on the basis of satisfactory, evidence to be the person who exeouted the within instrument as the
^s,-,-[z.,f ^/r^c P-er:.^u d' of Key Trust Company ofOhio, National Association, a national

^A calol^- MfCROFILMFO
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batddng organizaflon formed under theiaws of the United States, and acktiowtedged to me that he is
authorized to execute this iastrument on behalf of said corporation.

Witness my hand and official seal.

ZL .2 z " E.
Notary PubHc .

xvaun:xrnaC^ Aran.'aGrs:ia_
11nmryPubTwSimon10hID ?' • '^^^^ c
My Cemmf,dan hm no axPirctl4n dtlw-.^ '^^
S.e^inn 1d7A3 OSC Y •J•

Tlris instrnment was prepared by Peggy Kirk [fall, Attomey at Law, Wright & Loga% G}i., lL.)?:A.; ..
4'LOo lOnerlCoae, SLne tVI,UUDIDI,Unlo4SVll.

After recording, return to: Bnffalo Prairie, Ltd., P.O. Box 449, M'dan, OH 44846

• RN Eo0005173UHiY OHIO REFayReEI of 5
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E711MIT A

Situate in the Townships of Mdan and Huron, in said County of Erie and State of Ohio, being all the,
land with all the rights and appwtenances thereo& owned by seid lvrlan Canal Company, within the
bounds of a strip of land one hundred and fifty feet in widtb, conunencing at the Southerly end of the
canal basin of said M'ilan CanslCompscry, near the intersection of Main and Union Street, in the Village
of Milan, in said Esie County, Ohio, and nwilng thence in a Northerly d'uection to the mouth of the
Huron River, in the Vdlage ofHuron in said Erie County, snd which strip of land is bounded on the West
by a 11ne distance 68y feet from and running North paratlel with the central line of the railroad of the
Wheeling and Lake Erie Ra7road Company, as surveyed, located and in the process of constracdon on
July 12t1, A.D.1881, betvrcen said V'dlsges ofMIan and Huron, and which said strip of land is bounded
on the East by a tiuedistent One Hundred feet from and tumling Northparallel,with the said central line
of said mitroad as surveyed, located and being constlucted as aforesaid; the East and West lines of said
strip of land being one hundred and fiftyfeet apart and running Noiifi parallel with each other and with
the central Ilne of said railroad as surveyed, located and being constnlcted as aforesaid from the said
place of beginn'ulg to the said mouth of Huron River. Also all ofthe so-called Dry Dodc and aâ of the
said consl Basin and atl of the Upper and Lower Locks of said canal, with aIl the grounds and privileges
connexed theietivith in addition to what is included in the said strip of land above described, the said Dry,
dock containing about one and 1/2 acres, and the Canal Basin containin about Five and 45/100 acres
of land be the same more or less.

'+ÎiARSFER NOT NECESSARY
"7 ,zy ^tedD

^'w^^LL ^: ^vhrd'xoG
i

This conveymrcclui bcen ez®nlnat
and the grentor tas eomplled with
aectimis 31"01 noA 332a2 orthe
Revlaed
rEE:S 70
ExEMr7: s

R.E.7RANSFER: snCZ (?

NDE7HAMIMONU .
ErieCountyAudlW

by
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• Knoa 011•4911 by tboao proa9nta, '17rat vAmruao, Nalph H. Lochnood, Aaltby Gm1th and N. 6,. F1

-a majority of'the Dourd of Direr.6ora of the 1111aii Cunal Company, a oorpordtlon;on the aevehtb

or Junuary,' A. D.:1904.t11qd n petition in Lho CuabL or Common placa of•Erin^County,•Ohio, pr

.fa'r-the didaolution of aald eorporntion, boinR enUOe mLUbar 9702. • ••• ' •

.• -Nid ml+areaa, on tha 28th duy or ilureh, A. D. 1904, nuch proueadings nere had by and' befoe
w . . , : .
aourt thatthe aaid corporationaas diesolved by ardur of tho court add the aald • itelph H:,,Lock
.. - .' '. • ':: ' 4;+'!

•ttah appalinted by said court•iooelvor ol'.tho ootatn and elrecta of tba o4pOFatSon30•diaec}ve
• . • . . .. •"•' ' • ^;^':

^:`1^:^__-.-._.__Y. . .• -^______^^_-• _-- ..
-- ._ . .

aad•anid reaclvas thorcupoa gnvo bond Sn oonordaneo-•n3tb cbe ordes ot the aouri• •

And Misraoa, an the 21th dey or July, A. D. 1404, aueh furthar prorsedingn aere bad by Nfd

bafoee.onl6 cnuri tbat.lmlph X. Lockm•bdf nu ronoivaf no nroroaaldi nuy arderad hy aaid eoVrt to

eell st publia aalo Lotbe hiRhaut bldder'aaourding to 1ax tor not. lose tâontuo-thlyde the ap- •

rsSaed valua•thnroot, tha roal aatoto or euidcorparatiion•tharatororn dioaclvod, boipR.:tbrre7l3'e

eatata deteriSed Sntho petition in aald asusu,xhleh aaidrnnl eatate la described ns tollons:--

Sltuale Sn tho Toanaliiprt or 813on_and lluron,'Sn sald County of Erip, snd Stute e; ohlo, bc-

,•ing all the lund with a1l.tha riRhts and eppurGenruiasa tbaroof,'omiad by said gllau Csnnl Cca- •

ealy, nitbinthe boUnda ot a strip or land one bundrod and fifty feot Sn vidth, eomoencing at

the'nouttharll' end P' the cunal'bmsin of aaid Ui1.oaOaaol Conpeny, near•tbs'interseotion of Aain

andWnion atrae4a, in tha v111666'ot itilan, Sn'said Eris County, Ohio, nddrunnSnf. thenceln a

orLb,erly dlrectlon to the nouth of the Euron pSvar, Sndtbe villagoof•Nuren, Sn eaid Erie

Cuu.•aty, and nhtah atrlp'of 'land is bounded on the weot by a lino didtont rifty faet Srom andrun-

Sng ncrth parallel with tbe oentrA:, line of the iallrood uf the Nhoellry; and Lake Eriv-Sallroad
nnd

Company, aa aurveyod, louo.ted ,.i..l thu prooosa af oonstruetlan on July 12th,A. D. 1BC1, betnean

sald Y111ngepar MSlan and Dux41, aad hich soid strip ol land.is bounded on the eaat by-•d 11ne

,••diatdât one, Amdrad foet'frasandaunning narLh parallel wlth the aald ouPtral line or,^anid rall-

road;,aesurvayed, locatad aad boM,: nonatruetad as n£ureeald, the oast nnd west lineu of eaid
, ^ . .

atrip ot 3and heing ana hundrod and Ilrty reat apontand ruaming noFth paralisi with eaah ot âee

and.wlib tha rantral lino of as1d railroad, aa eurveyedj lnaatod •and ba1nR oonotructud na'afore-

aei¢, trom the said plaoe,?f•beEinuiing'to the sald moutb•g}' Nuron Hivar: YSso ali otthe; se-•.,
n,;_ M1

•ciueQ Dry DocB and aA or the saitlCann1 Hanin and all;qrbe VHpar emd La+mr Lacks of said

..t,.,_,. ^_...:^-.-•---•-•---.":..._ ..
'.rnnal, eYLh all Lhe Rrounds and pr1v11eNau oonnoated L âarsniLb Sn addltlon'te nbal Se looludsB ln

• the aaWatrlp°ofland•above deaerlbed, the sald dry doek.sentuining etiout -one.and 7f2 acroa, and

•^ thesald Osnal Saa3n eontalnlnE aboct• fiva and 45%3D0 sares or l,ond, be tbaeame more or lets.

Tâe•anld reel osLate SaoubJeot to a lanoa to tbo viHaellnR an .d Laka Er1a Aa1lFOad Compeny fcr o,

Lera
•
l ex 99 ysara•commeneixq: on tha12tri day of July^•A.

;
p. 1P.61, aad ead4nR'ob 'tbe'12tb day af .

^.'.. .
.,Jn1y, A.'D., 1980, nt nn rouwni rontal of Yi£W:'irol.lne•- ^.^ ••^ ----

LingIbOttY
O ^ wrm nt
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duly,n•'D„ ly's0, at en onnuul rontol of Pifty'Dnllurz po! yonr,•ranawable faroror: " '•
• .vrl.

AfIQ'xrareeo, tba eoid Ralph X. LuaYxiod a¢•rocolver
.
ia atorianld, aold eaid primises tn'

?tsyUtr M Leekxood for 6na a:w: Bf PSvo Iht¢tlrod w,d TAlrt}'-tuur pollarn. (.^Sj4 00) (Lhie auD be1p, , R. . k..;,- .. . ,. . . - . . .. . • , • : . .. .. . .
^,Pse than twaGEhird¢ oItha appraieod volua tbaraaf),'on tbs:l9

.
6 day or Geptomber, A. D. 1904,

7^k:i .: .• ,- . .
.+bdY.bn sold 8tegtlan A: Loekxoodba•v1n,q eoupllnd witb tbe torian or anch-noln and auob sole hov-. ;s:•i .. . . . .. • '

nF b'eia^mbda Sn sll raapaatn aceosdlnF Lolox, the ¢amo .waa,afterwnrde, to-x;t, on tbr firet tlay

dt•,Oetabat, A. D. 1904, approved and aw,tirmod by euid eourt ond the said Ralph X. Laekxood( oa

nueh recaivar,^xea orderad to ezeaute Ond dalivarto nald purobnner a propor dead fo{ said teal

asLa6a a.eonrdlnR to lax, e11 ur nninb will moro fully appear•by 9ba.rerorde'otaald oourt, ta

• hiah^YBtirance 14 heraey madi. • ' . ' ' ^^ ' ' .

ox, tberefore, I, the nn1LL Ru1p1L13. Lockwood, ne rceolvor ao aforeooid, in'conaiderotion
• y:i?t:y^ e{•.; .

'r,ofethetyremi¢ed, ond,by•virtuo a; tbo ^owora Sn po'vnctod by law, nnd undor..tho ortler'of .tbe
^G•Ua ... C-: .. . - . . - .,3^ Y°^T+ ;. .. . ..t

sforoeald dobonb ivu t•nnt b 'i ll a ', y f, ,•g , n, •and.arEa eo p.unto tho,aald8tephenA,,liaok-•oma
N .F':a'y'•::.^• i.. . . .
. .... .. ... . ..:. . . _ _ __ _ __ ._ ___ _ _ _ ^ _^• .uS...C. . - ... . •
.y nta Lvlaiie^r^_.:i::"... • .:^' e' ^._^:. . .. . ^ ir...i^•y.1. ._ _. .^- ...-, . .. ...,°;.^_ ^ ..

qtz,^ 9-?$ 2

To havo and to llolil

aiRny rorever. ..

thn uutd roul nnLnLOW,LO•thu onid Gtuphon A. Lockwood, his ljalro and aa-

. In ;teotlmony xhdradi, Ia ua

day or Gctubar, A. D. 1904:

, SSRnod,'eB0.1Bd and dellvoredin

^ tho praaonou cf--•

C. F. Gava

Y:^.C„ Dm1th •••

The etnto of'Gh1o,Erie County, ea,

., Rolph IL. Lockxood

au rocdlvar aa aforneoid.

Rerors ino,•,a SuaLlao oi the pooae Sn ai:d ror aaid aaunty, peraonally appanred tha aborB named

Ralph )LLookwood, Hhb daknonlodl=od thot llo did ai(pl and seal Lhe ;oro6oing doad as' recei+or Ba

aforeeaid, and LLat tbo aome was hio fruo act aud deed for tho purpoeeo afdroooSd, , .

in toatimony whoroor, I horennto oat my hnnd bnd olr]etal ooal, at kilan, oHio, trii¢ 24th day

of Oo,tutior,'A. D. 1904.

Recolvud Pebruary 16Oh (1-15 P.H,) 19G5

'$ouprdad Pebruoey 275h{ 1905,

• C. E. Garer

• - duatlca of Peaco''^

r-y__„7.)-)r _^, f^,RecorJOr,

(sgibll)ty Poor On
OrlglnGl 1nsVUrrtent

Ede Caunty Recorder

raaaiver ao oforoaaiaf, hereunto aatmy band ond eaol thla 24tb
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Quif-Claim Deed
SNOW ALL N1= BY TBESE PRE$Ei3TS TEiAT Buffalo Prairie, Ltd.,

the Grontor, olaiming tEtle by or tttrough Instrument recorded in Volume
,?A/2e0A24ls, -Pt4e . Erie County Recorder's Office, for valuable

consideratlonthereunta given, and for the sum of Ten gad 00/100 Dollars
($10.06) received to its ftrIl satisfaction of Rita M. Severick, the Grantee,
whose tax meiling address wiII be 10619 Piver Road, Hcuon, Ohio 44839 doos;

GIYE, GRANT, BARGAIN,1tEM1SE, RELEASE AND FOREVER QU1T
CLABVIunto the said Qrantee, her heirs and assigns, all right, title and'interest as said
Cirantor has in and to the following desorlbed premises, sitoated hi the Township of
Iufdan; County of Erie, and StateofOhh9o: .

See Exhibit "A", attached hereto and made a part hereof.

Permanent Parcel.No(s):

So long as, tuhil, and upon express condition that said property not be
sold, transferred, or olherwise conveyed to Etie h4ettoparks, its sncsessors
and assigns. Orantee covenants and agrees that this express condition rons
with the land, otherwise to revert to grantor, its snccessors.and assigas.

EXCEPT: Zoningordiaanees, easements, reservations, Fonditions and,
re.strictions ofrecord, if sny, and reei estate taxosarid asaessinents, gener•al
and speo'iai, wbich are a iien atthe tane oftransfeg which Orantee
assunus and agrees.tP pay

TO HAVE AND TO HOLD the abova premises, with the appurtenances
thereuntc belonging, unto the said Grsntee, and her separate heirs and assigns forever, so
long as said condition and reversian as set forth herein do not occur.

IN VL'1TNESS WHEREOF, the Grantorhas hereunto set its hand the .76
ddy of 2000,

SIGNED AND.ACKNOWLEDGED
IN T$E-PRESENCE OFt

^^^-----

U^..^---•..
i iiFllA ^^ohNS rA^

BUFFALO PRAiRIE, LTD.

STqTE OF OHIO
) ss.

ltEtil_'COUNTY )

BEFORE ME, a Notary Public in and fbr said Cowtty and State,:'
personaliy appeared the above-named Lisa A. Coles, President, and Edwin M. Cples,
Secretary, on behalf of Buffalo Prairie, Ltd., an Ole9o lirnited liehiiity company.

^ .^ 1.
G `
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INTFSTIlYIONY WBEREOF, I have heretinto set my hand and ofBolal seal at
Sandusky,Olriotha^dayof f^AP(e ^2000. g

Thls Inetlam0nt Prepared BY:
Jeft(eY P_ Laqooek, Eaq.
FREEMAN, LAYCOCK & MCDANIEL
54 East Main SfUeet
Noawalk, Ohlo-04857

i RA.NSFER•NflT NECESSARY.
^ezy,Xoao

OHIO
RH '^OOOOSiBEUHTY REC^a9e E ef a

k



APYROVED as per Erie C°°ety Reqelercmnb
Aad Seed°ne 4733 37 ehnm 4733.3747 ofthe.OA
AdmSnlntretive C°deggtnNo kYeld N°el8atioID
orAc°enry made. '

,.... Rzta Beverick

Being'situated in the State of Ohio,. County ^^}®^kin'Tqwnehip
Section 2, Abbott Tract and beingmoredefin$qely ^r^1e^^+h^^ _.^
fallowss. - . '

Co:maencing at the'intersection of-the ceaterline of •River Road with
theSOuth line of.t)ie Abbott.Tract; Thence•.North 47°43'13^ $aat
along the ceilter^:ine'of RiVer Road a distance of 244.5.2•feet to a
pointr xhence.Horth 52°25'13! East continuing along the eenterline
of River Road a distance of 295:4B feet to the southeasterly corner.
of a parcel owned'by Rdivin E. Lisa f7oles (DV 519 •PG 775) ,- Thence.
gortherly along- the easterly lizie of Coles by the following.coursee
and';distances: North.36°13'47" West., 313.83 feet; Thence North 020
00'13" Sast, 3'40.00 feet; 'Fhence'NOrth B7°59'47" West, a00.00-feet;
Thence North 49059'47" West,-52.33 feet to a point nai the easterly '
linemof•the Old Mj..Tan Canal, said point being the point of beginning;

(1) Thence North 49959'47" Wept continuing along the eaeterly line
of Coles a;distance Of 150.08 feet to a point on the westerly line
^of the Oid Milan Canal;- • . - . • - -

(2) -Thence northerly alqng.'said westerly line, alofng an arc of,,,.
a ctirve to.the.right, having a radiius of1004,93'feeti a delta of
3°32'B9", a cAord bearing North'S0°00'54h Eaet,.a chord distance

'of 410:15 feet, an arb Xengthof 413.05 feet to a'point; ' -

(3) Thence North 61°47t24" Bast continuing aiorig daid westerly
line,a diatance.of 121.10 feet to a point on the'weaterly line of
a•^arcel owned by Dale Hohler 9DV. 570P6 ^571)j

(4)' Thence South02^00'13" West aldng the westerly line of Hohler
a distance of 173:58 feet to a point on the easterly line of the
Old Milan. 'Canalt ' ^ .. ' ^

(5.) Thence South61°47'24"'t4est alongeaid easterly line a distance
of 33.75 feet to apointi . . •

(6).. Thenqe southerly conCinuing albng said easterly line, along
.an are of a curve to the,laEt, having a radius of 854.93•feet, a
delta of- 23^51'33!1,' a chord bearing SouC,h.4;9°51'3'J" West, a chord
distance of 353.45 feet, an arC length of 356.01 feet to the '
point of begtrrt'^,'centaining 1.$908 acre, uiore or less> but being
subject to.a11 legal hiyhwaye, easements and rescrictions of record.

The above description was,prepared by Daniel E. HartWng;,7r., •.
Professiorial surveyor; No. '5667 ia .Janua;cj• 2000, taken frcm exiating
deed iecords and track right-of-way ipaps and does npt indicatean
actual survey ufade by me..The bearinga'were assumed only for the:
purpose of in^[&^^ aiiglee.

OFp^6y-^`

po /^ DANIEL ^ '. . 5 !

V
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V.

Quit-Claim Deed

2oopc5s ; pnge &iie CbtuiCy Reo'order's i1ffice, for valuable
consiilerationthoreuntA given, and for ibe sam of Tati ond.OD/100 Dollars
($;10.00) recefved to its461 sotist'oction ofiPatdoia A,.Charv111o, Tractae U/A
Oatrlcie A. Chatville, dseed Septembe; 88;1994 aii to an.nndtvided'h
inteY@st end Patrtclu A:L`hatvllle; Maik A C11arvU1'e enil David A, EliaiirTlCe
as.5yecessorTnicteeqp/A T.opti ji: Charv111a ilated.$eytember 28,199d as to
au ttndivided'h InEesaer, Wn CiPaiiteas, wlio^A 4aii'iriatlim^ ^ddress wip b
11015 River It'oad;.Nliian, Ohto'44839 does:.

KNOW ALt, lU[EN 8Y TAl;S13I');tESENTS THAT Suffato Preide, Ltd•,
the Grant.oY, alaiiaaing title by or E9rottgh UastrAYnenc•recorded t51 Volume

61VE, GR)SN1tBATtC'A1N:$EM[SE, RELEASE A311JFOREVER QX1T'i'-
GLAIM unto ^ saidCrraatets ttieir 4occessoxsand &ssignS, all rigM, titie and intere.it as
said:Orantor'has inaMfo the following desoiibed prerit7ses, situcted ihthd T.owmship of
A lilen, County of Erto; and State of Ohio:

See Exhib•it'•'A", att`ached hareto and nuitld a iiar2lieretif.

Permanent':PBreel' No(s} .̀

Sa;lon&tis luttii;;attd uppnexpress ^ginllitidti that.^dltl:pmpeFty not
bpsoldl transforrcd; or otherv+ise convcyed'to"Eiie•IvfiYrop^s, its
auccESSOrsaitd-assigus. fi,^altte^oorenatlta4st^Cet6uttirisoxpryss
cb9dition.tuns ^:the'larid; otheriadat`Yb':ie^oit to gpaz^ it8;surtie,;5ors
and assigns.

EXCEPx: ,^Oning' oi'dinanees, ea^e>ktaRts iesen atipns, coriditions
aud restrieEans of i^, i€enpand tzal eFTatb•iizis and a3s@ssHtents,
,gwrerol, ai,d speciiCl, wh1nfi sm e fian at dne bme oltpansfcrt whioh
l3raiS'tees•^ssUrnd and agicp>to.puy,:saTotig^§ si<irti€odlitiiun andxeJersinn
assef iorflihereis^donat0ecur.

76 ktA'tvE AND`T^:9CLD'th8 'atiovA cA^ibes,:Wlth'the apnuxtonances
theseuntq beloxiging, unto tho xafd Grentoog; aar)$heir: e eperato•h®ira and
8dsi{i'iiSfoiever,

NESe VC+HEREOR, the Qrantor iias kffreanthserlts l and the , n^^ ^'
cz/ .200.

s'rAT'r O' k QHIO.
) sa.

ERIE COUNTY
,L

BEF'ORE ME, a Notar)r Public in (+ind•for $aid Cdnnty and Staig,
personally,appearedthe above-named t:isa A. Colos; President, and Edwln M. Co)es,
Seergtary, onbbhalf o)' liuffalo':?rairie,:xtd..'an Cthio lnnite3 iiability rpmpartiy..,

„^• ,
•. -FReE^i,rwri, LAYCY.lCtt.-& ^MC[7siqtet.. +

/A•1•'lflNNLV'^•AY't.s^V

NowWiu.ic,'G'Nic^+:acY 11MiCR0`FELM'EI3



. 7N T.ESTtMONY OF,I
Swtdusky, Ohio Iho caYgEL-duyof_

This Instrumont Prepared Eiy:
JeifreY P. t.ayoock, Esq.
FRPEMaN, 6qYC00K&MCDaNIEL
5^1. East melRStreot,.
Nonvalk. Ohio 44967

N07A&YPUSLTC
RpAiN L S. HItKOiI

MOTAkIi 'pti¢t8c^ BiASt: Op'Olllb
Aq commfeepn'DpbaRaloE:17. goS

]riE annay;^tinlualrc2ramninot ^

rim: m.tn ai^ k4
I cr,l"a 3 ^ ^n

tart^.iim E
nr.^lcnt^rue s '
n102T.xA7AMOt1Y/
HitcG.mpnnliim
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Patricia Charvi].le

EXHIBI7
P.2i4

aeing si.tuated in the State of Ohio, County o£ firie, Milan Towndhip,
Section 21 Ward Tract aitid K. Townsend Tr•act and being more defiri3tely
dQscribed as follows:

Commencing at the intezaeetion of thecenter7:in-e of tixe NYC & ST.LOUIS
i2aiTroad with the ceisterline of the wheeling & La.ke Erie Railroad;

(7,} , T4ierice Nort:h. 8'4"O48''ZO" E'ast aldag the cent'orliine of the NYC & 8x:
Lou^.s Ra,il^cv4d a c13staiYce of 335.63 feBt cu'a poiYir eKi the easterly
line ot the ';f?] d Mi lsr^ Canai;

{.2) Tixen^ca S:outh 42630!.20." WeUt .a]=ong tYi$ ;ea0teriy line. og the Old
m3Yan C'ana]: adiatanca of 1203 .7.9 £.e et to a.poiriti-].

(3;)• Therice s,onther].y coxxtihuing along said easter7:y line, along ari
aro o.fa cu'rve tb t2ie right, h'aving a. xacl•iii^'oE 2009,87 feet, a delta
of O^y°P5'(10", a chord -bearang 8outh 4.8°^}2'S:0" west, a chord distano.e
of 3.Z8:3D fe.et, ai^ arC length of.31$.b3 fedt Go a poin't;

fgX Thence.Sout3i. S7'X6'02" fReat conCinizi*, aitsng s5&id easterly libe
a d.iataiiee o£ 17$,J4; ^feet to a p.Oiii'0

15) fifi-en.ce s'ou.tYsev-],y continvi•ih^ a7 ong said ens:t;OW7 y J tne i a].oiftg' an
are b8 aourve to the '^eEt, hav tg , xad^.t'^s ofi y3^^2..40 fee.e, a deYta
of 156.3g.!60 ^... a ahaxzl k^earii3g` SctitYt 44°2613:!" jie'^t, 4 GhOi`C7 dis'tanL*e
of 31,6: 66 f'eet, azi arc 1en§th cx 317.43. £eet ta a tiInt;

(6) 'Iiteace south. 3?°3•7'02" West conCinuing axor+g eaid easCerly lixre
distanee df 1+18.U £yat to a pG7.n't;

(.7) Thence aout,hexjy canCinuing along SaiQ easterly line, alorig ai,
arc '.uia burue, t.n the xight, ftav3.ng a xad:5. niC 39.^5.73 £^eet, a delta
p£ 42°O 3^!"4^'" ^ a clste^ be4 r9:ng SoUtTi' 3,8"5^ Mest; a chowd 'disr,dxice
oo^ ZE76:'7 : feet, ari.age lerige^i oE' i.. 6.,:^8 :^4t to apoiia^t .on the North
l ins 'o^ ^ pazee:l awrid"cT 'f* ^rq^razd & 52i^adra. (Af .^37 &d 47.)

(8) TYierice- Nqrth 53603'58" West along tYfe.:N6rth kine of Leber a
disxanCe of 150..25 feet to a poxnt. on the we.sterly line of the Old.
Milan Canal;

(9) 7'4ence nottherly along tYte west.erly 1:ine of the old Milan Caixal;;
a7.oi4 an arc of .a curve to the left, hav3;ng n radius of 3769.13 feet,
a d'el.ta qf: 0204.2 i:29", a cTioxd 'be^aring r^c^rth' 38°^e ^ i7" East., a chord
d'ii,tBiYce of 178..'16 feet;. an axc 1.8ngth of ] 75;18 £eet t0 a pofnt;.

(10•) Tlien:Ce Nor.tll 34°37! 03!' 8ast qo11tinni.ng tL1onta said .westerly ]:ine
a eli§'E'ae^e .of 14'0,2:2 feet Co 6•pti3lat;

(il) Tlierice noYthexly continni,ng along sai'd wester•ly line, along an
axc oR: a curve to the right., having a raClius of 148.2.4Q feet, a delta
of t3°39'00 , a chord.bearing North 44°24!32^ East, a chord distance
of 352.33 feet, axx arc J.ettgth of 353.16 feet to a.point;

TOr151471948M
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(12) ?hence North 51°16'02".East continu3ng along said westerly ling
a diSCanCe of 178.24 keet to a poi.nt.j

(33 ) Thence noTtlierly cqftiriua[rig a],ong arzid westexly„ line, , along an•
arc qf a cuxve toG1iB 1eLt; .hav.3ng a rati^,u3• o9 1959.67 Eeet, a delta
of 0'9°05' 40y , a Chord. 152ar^:zigr idnrth 46'0.4215A" Eaet, a chord distance
of 29444 feet, an aiCd lengtYri'of 294.a6 f8g`t to a poinc;

(14) The^xc.e.North 42°10'20" East continuing along eaid westerly line.
a cl.istaiice of 1066 ;.3-+I feot to a point vri the dent.ea:lige of the NY6 &
ST. Louis :Ra:iYroad;

(15) 7e,l^i'erLL"^ <Nnxth $9,o+1:U'1:2^'". 8'a8t along• said Cei}ker^7 ar^e a distance oE:
:67f&e,e; to the ^^point,;bf beginning, .coi^ai^,^isg 7.^85s, :aeses, .Inore.
nr less, of whioh 6 9577 a:cr69 a.iE$ in the Cqaid TrA'c't ant1 0.8;992 a.c•re
is .iri tjie X. Tbvisi^eoCl ^aia'ct kSU.t beaiig sulij^Ct t0 all 1'el highways:
eas^inon^e aiicl xostriq#.^ans of racorcT..

The ariovo.descrip:Ci,Gn 'was:prepared by L^aniel S. HartWng JY., Prof..
Surveyo.r No. 5.^67 iri Jariiaary. 20tlU; tak.en P.roiit exihtitig 'deed reaords
aaa traclc t4aps .an& doecp nat i:xstlieate an aetuaT surv.ey made by me.
Trie Yiearisigs vrere ds9urned, oni}r EDir the purpose of i,rtdicatti.ng.ari'gles.

AI'P1ipYED m pcr, Lili;;( uaiiA p^'aF. e4lchte
Ap^ g^ions ^k733-^7 t11rR•4733^'J-iS7 of 4h° Obia
Y^^IsdlnfetradYe:^ot^ ARbiNo g1e1'd V°Mgsatioas
;ar ACCanacy msde•

I1qf0l: ' .
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Quit-Claim Deed
KNOW ALL MEiQ BY TFIBSEPRESENTS THAT Buffalo Prairie, Ltd.,

the GrantAr; clainiing title by or t.hrough instrwnent recorded in Volume
^ji/,?Oe^oS/43, akae . Erie County Recorder's Office, for valuable

consideration thereunto given, and for the sum of Ten and 00/100 Dollars
($10.00) received to ite full sattsfaction of Douglas Hildebrand, the Orantee,
whose tax mailing address will be 1610 Campbell St., Sandusky Ohto 44870
does:

GIVE, GRANT, BARGAIN, REMISE, RELEASEAND FOItEVER QT7IT- rLL^
CLAIM tmto the said Grantee, his heirs and assigns, a13 right, title and interest as said uos
Grantor has ln and to the foltowing.described premises, situated in the Township of 3^q
Milan Coiudy of Erie and State of Ohio: -- -, ,

See EKhibit "A", attached hereto and made a part hereof.

Permanent Parcel No(s):

So long as, wntil, and upon express condition that said property not be
sold, transferred, or otherwise conveyed to•Erie Metroparks, its successors
and assigns; Grantee covenants and agrees that this express conditiom mms
with the land, otherwise to revert to grantor, its successors aud assigns.

EXCEPT: Zoning ordinances, easemetrts, reservations; conditions and
rostrictions of reoord, if any, and real cstate taxes and essessments, general
and special, which are a lian at the time of transfer, whieh Grantee.
asamnes and agrees to pay. •

TO $AVE AND'1'O HOLD the above prearises, with the apptatehances
thereunto belonging, unto the said Grantee, and his separate heirs.and assigns fo^ver, so
long as said conditieri and reversion as set forth herein do not ocaur..

IN WITNESS'W1IEREOF, the Grantor has hereunto set its hand the a 6
day of A4Pic.... , 2000.

SIGNED AND ACKNOWLEDGED
IN TT3E PRESENCE OF:

STATE OF OHIO
_ ) ss.

ffu,^,J

Lisa A. C" es, Pres'

BEFORE ME, a Notary Public in and for said Cotmty and State,
personally appeared the above-named Lisa A. Coles, President, andEdwin M. Coles,
Secretary, on behalf of Riiffalo Prairie, Ltd., anOhio limited liabiliiy company.

t'REEMAN. LAYCOCK E't W[Ct7AN1EL

ATTORN6Y3 AT LAW 1 ^B ^]

04WJ,sTMMNETrtC6T
MICROFIL

MEDNaRN,4.LK.OH,O 44667

.GUIL
OW_l
,^aF-
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IIVJ,'E,STIMONY WAEI2EOP, I have hereunto set my hand and officiat seal at "'
Sandusky, Ohio the U day of Af.PiL- 12000.

This InstrumentPrepared By;
Jeffrey P. l.aycobk, Esq.
FREEMAN, LAYCOCK & MCDANIEL
54 East Main Street
Norwalk, Ohio 44857

NOT0Y 1!DBLIC,STATIS OF OHCd: •
MyCemmissfonltSpiresSept.17,2U01

RN e0000518WRTY OHID R PCOBpE2 of3



Doug Hildebrand

Being situated in the State of Ohio, County ofErie, Milan Township, Section No. 2,
Ward Tract and being more definitely described as follows:

Commencing at the intersection of the centerline of Mason Road with the centerline of
the Wheeling & Lake Erie Railroad;

(I) Thence South 48°40'10" East along the centerline of Mason Road a distance of
100.01 feet to a point on the easterly line of the Old Milan Canal;

(2) Thence South 429 10'20" West along the easterly line of the Old Milan Canal a
distance of 810.12 feet to the centerline of the New York Central & St. Louis
Railroad;

(3) Thence South 89940'20" West along said centerline a distance of203.46.feei to
a point on the westerly line of the Old Milan Canal;

(4) Thence North 42°10'20" East continuing along said westerly line a distance of,
945.37 feet to a point on the centerline of Mason Road;

(5) Thence South'48°40' 10" East along said centerline a distance of 50.01 feet to the
point ofbeginning, containing 3.0226 acres, more or less, but being subject_to all legal
highways, easements and restrictions of record.

The above description was prepared by I3aniel E. Hartung Ji., Professional Surveyor
No. 5667 in January 2000, taken from existing deed rgcords and track right=of-way
maps and does not indicate an actual survey made by me. The bearings were assumed
only for the purpose of indicating angles.

^
Daniel E. Hartung Jr., .,

A.YPftOVED as per Erlo County Reqnirements
A.fld Seetions 4733-37 thru 4733-37-07 of the Obio

Admintstrative Code gnly, No Field Verification9

Accuracy made.

`, _4 „ lRrle Lbnnty Engineer
1_^Date: ^-

ERIE COUNTY OHIO..RECORDER
RN 200005180 Page 3 of 3
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Quit-Claim Deed
KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Prefrie, Ltd.,

the Ornntor, claiming title by wthroughinattnment recorded in Volumte
Qa9oC5'Iq.a . Pew . Erie County Recordaee Of&ce; for valuable

consideratioa thereunto given, and for the sum of Ten and 00/100 Dollars
($30.00) receivedto its foll satisfaction of Dale A. Hohler and Ellea FL Hohler,
husband and wffe, the Grantees, whose test rn.aqing address wlll be 10607
River Road, Huram, Ohio 44839, does:

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto Ore said Grantees, their lasirs and assigns, all right, title and interest as said
(3rantor has in and to the following described premises, situated in the Townsh9p of
Milan, County of Erie, and State of Ohio:

See Hxhibit "A", attached heceto and ntade a part hereof.

Permaneat ParcelNo(s):

So long as, until, and upon express condition that said property not
be so1d, transferred, or athervwise conveyed to Pxle Metroparks, its
suecessors and asdgns, Grantees covonant and. agrse that this express
condition runs with the land, othorwise to rcvcrt to grantor, its sucaessors
and'assigns.

EXCEPT: Zoning ordinanees,easemenis, reservations, conditions
and restrietious ofrecord, ffany, and real estate taxes and assessments,
gerierat and ipecial, whieh are a lien at the time of transfer, which '
Grantees assune and sgree to pay, so lang as said condition and reversion
as set forUt herein do not occur. ..

TO HAVE AND TO HOLD the above prerntses, with the appurtenances
thereunto belonging, unto the said Grautees, and their separate heirs end
assignsforever.

IN WITNESS VOHEREOF, the Grantor has heteunt-0 set its hand the
d8y of 2000.

SIGNED AND ACKNOWLEDGED
IN TI3E PRESENCE OF:

Rcdka.n lF.3'oMisw

STATE OF OHIO

„ERtE'COUN7Y
'41^'eb'v

personally appeared the above-named Lisa A. Coles, President, and Edwin M. CoIes,
Secretary, on bebalfof Buffab Prairfe, Ltd., an Ohio limited liabiiitycoarpany. ..

BUFFALO PRAIRIE, LTD.

By:,
Lisa A. Coles

RN 20^^i
`46T•Y OHIO RECgIER 3

) SohnmW:.-Sch*affer • .•
f ll

3p

, Time fOr^%800.BtjTLF^Date^04%27. . ir;.
00

BEFORE ME, a Notary Public in and for said Countyand State;.
Exhibit SE - 16

FREEMAN. LavcocK s. McDncaIEL 9XHSBI7'
F.TTp"emwr"w ^,A,CrI

•,^-,^^ MICROF IL1^r'G1J ^ , (../.
Noawarq Qwo w4aa7 I I ^



IN TESTIMONY WIiEREOF, I have hereunto set my hand and of8cial seal at
Sandusky, Ohiu 1he oZ 6 dayof A'^r e-' . 2000.

L.

Thla InatrementPrepared By:
JeRreyP.Layooclt,•Eaq,
FREEMAN, LAYCCCK & MCDANIEE'
54 East Maih Street . •
Nonvalk, Ohlo44e57

AI;NSFER NOT NtCESSARY

7+ ^6aa

r

OTARY>?OBI.IC f/ .: E
DA'V'ID W MOaft I.

Naramru9Llc,sTa'f^oadlrt4a ;;,.3
NI1COiumiasiuiIDrPiresStpt ^3;200L' "

by

RH ED0005183u^Y
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Parcel 5 '
Dale Nohler

EXwBrr

Lij
Seing.si,tuated in the State of Ohio, County of Srie,.Milan Township,
SeCtion 2; Abbott Tract and being more defiaitely described as
follows: $,

W

Commencing at the intersection of the centerline of River Road with w
the South line of.the Abbott Tract; Thence North 47043113!' East 0
along the centerline of- River 8oad a distance of 244.52 feet to a
point; Thence North 52°25'139 Bast continuing along the centerline .^
of River Road a distance o9 345.46 feet to the.southea@terly corner
of a parcel owned byJames & Rita Beverick (DV 484 PG 704); Thence. 1919
northerly along the easterly line oE Beverick by the following
courses and distances; North 36°13'474 West, 295.31 feet; Thence '+<
North 02°00'13" East, 609.05 feet to a point on the easterly line
of the Old Milan Canal, said point being the point of beginning;

(1) Thence North 02°00'13" East coatinuing along the easterly line
of Severick a distance of 173.56 feet to a point on the westerly
line of the Old Milan Canlj

(2) Thence north 41°,47+24e East along said weBterly line a distance
of 141;24 feet to a point on the westerly line of a parcel owned by
Russell & Mary Conway`(BV 135 PG 532);

(3) Thence South 11047113" . West along the westerly line.of Conway
a distance of 132.95 feet to a point;

(4) Thence fiouth 02°00'13"west continuing-along the said westerly
line a distance of 55.72 feet to a point on the easterly line of
the Old Milan Canal; , . . '

(5) Thence South 61°47'24" West along'said easterly line'a distance
of 115.10'feet to the point of beginning, containing 0.4269 acre, more
or-lee8, but being subject to all legal.highwayg, easemeriCs and
restrictions of record.^-.

, 'The above description was prepared by Daniel B."Hartung.Jr.,
Professional Surveyor No: 5667 in January 2000 taken from existing
deed records and traok right-of-Way maps and'does not iindictate an
actual survey made by me.. The- bearings were assumed only X,qr the
purpose of indicating angles.

. ' Daniel B.
APPROVF.•6 ss Pe[ Erle Connty RaqNremenv .

AudSeaeo14733-97ihra 47°Fld VOilfietSlonao .
AdmW^tr^throCode24^ .
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,^unlouulry1,Ip
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Quit-Claim Deed

KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Pretrio, Ltd.,
the Orentor, claimhtg title by or through instrument recorded In Volunza

X/fAOWo529`3 -,.Aage , Erie County Recorder's Office, for vafiabie
consideration thereunto given, and for the sum of Ten and 00/100 Dollare
($10.00) received to its full satiefaction of Theress R. Johnston, the Orantee,
whose'tax matling address willbe 10501 Rtver Road, Huron, Ohio 44839, does:

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the said t3rantee, her helcs and essigns, all right, title and interest as said
Grantor has In and to the following described premises, situated in the Township of
Milen, County of Erie, and State of Ohio:

See Bxhibit "A", attaahed hereto and made a part hereof.

Permanent Parcel No(s):

So long as, until, and upon expreas condition that said property not be
sold, transferred, or otherwise conveyed to Erie Metroparks, its successors
and assigns. Orantee covenents and agrees that this express condi5on runs
with the land, otherwlse to revert to grantor, its successors and assigns.

EXCEPT: Zoning ordinances, easements, reservations, conditions
and restrictions of rewrd, if any, and real estata taxes and assessmenta,
general and special, which aro a lien at the time of transfar, which Grantee
assumes and agrees to pay.

TO HA'fIE AND TO HOLD tbe above premises, with the appurtenances
tbereunto belonging, unto the seid Grantee, ahd har;seperate heira and
assigns forever, so long as said condition and reversion as set forth herein do
not ocour.

IN WITNESS WHEBEOF, the Grantor has hereunto set Its hand the
,^_14 day of xj5lPi ^ , 2000.

SIGNED AND ACKNOWLEDGED
IN THE PRLSENCE OF:

BUFFALO PRAIRIE, LTD.

By:

By:
j(^,q eu y. O;Arso„^ Edwin M.. Coles, Sec{atary

STATE OF OHIO )
) ss.

^Rt6 COUNTy ) .

BEFORE ME, a Notary Public in and for said County and State,
personally appearod the abovanamed Iasa A. Coles, President, and Edwin ivL Cole's,
Secretary, on bebalf of Buffalo Prairie, Ltd., an Ohio limited iiability company.

FBEEMAN. LAYCOCK & MCDANIEL
ATiowuevn Ar LwW

n4 wT^a^

NURWALK. C)HIO MaR!

a O

MICROFILMED



IN TESTIMONY WIIEREOF, I bave hereunto set my hand and official seal at
Sandusky, Ohio tha 26 day of^l.e^ . 2000.

This Instrumont Propared By:
Jeftrey P. Laycock, Esq.

.FREEMAN, LAYCOCK & MCDANIEL
54 East Main Street
NamalRChlo44857

NOTARY PBBLIC ^; ','I ?: ^ ^ ^ ^ •; ..^^i^,r:z- ^
DAYID W. OFFI^

NOTAEYPOBLIC, TAT&hl+0yf0^..^^,•'^•<V`
MyCommlasbnExp3resSepk•17^,26dN • =

`!(3TNECE$8ti}I;y
a71 ti noo

^^Iwu^i /• ^'Im^^^

7hie aomeyy^hn ben exnolved
udtfagunlor bm cumplled wLh
RcWnro 3 f 0-2P1 mM 322.OZ af the

yR^ê.,'s ^.7v :
HR6MPI:3
as7AnT1SFEa:s /,/D

7INE7 HAMMOND
rzloCWmyAndia.

e.

RH Eo900tI1A60NTY OHID REPag El of ^



APPROVED as per Erie Counly Requlrcments
Aad Secdonr 4733-37 tLru 4733-37-07 of the Oblo
Adm1W"tratlve Code pDjwNo Fleld Verl6ca8oae
forrAkcoraey made.

Albert & Theresa Johnston

Being situated in the State of Ohio, Count^ogt Wr -Milan Townshi^1^^i^`
8ectiori 2, Abbott Tract and being more defini-te y escri e as
follows:

Commencing at the intersection of the centerline of River Road with
the $outh line of the Bbbott Tract; Thence North 47°43'13" Baet
along the centerline of River Road a distance of 244.52 feet to a
point; Thence North-52°25'13" East continuing along the centerline
of River Road a distance of 528.67 feet to a point; Thence North 53°
46'13" East continuing along the centerlineof.River Road a distance.
of 681.86 feet to the southeasterly corner of a parcel owned by
Alan &.Nancy Anderson (BV 439 PG 638); Thence northerly along
the easterly line of Anderson by the.following courees and distances:
North 29°22'47" West, 293.10 feet; Thence North 12°14'47" West,
416.81 feet to a point on the eaeterly line of the Old Milan Canal,
said point being the point of beginning;

(1) Thence North 3:2°14'47" West continuing along the easterly line
of Anderson a distance of 42.62 feet to a point;

(2) Thence North 05°39'47" West continuing along the easterly line
of Anderson a distance of 118.05 feat to a point on the weaterly,
line of the Old Milan Canal;

(3) Thence North 61°47'24" East along said westerly line a distance
of 216.34 feet to a point on the westerly lihe of a parcel owned by
River Bend-Development (DV.519 PG 775);

(4) Thence South 09°35'47" 8aat along the westerly line of River
Bend parcel a distance of 117.98 feet to a pointq

(5) Thence South 09°02'47" East continuing along said westerly line
a distance of 40.44 feet to a point on the easterly line of the Old
Milan Canal;

(6) Thence South 61°47'24" West along said right-of-way line a
distance of.222.40 feet to thepoint of beginning, containing o.7626
acre, more or. less, but being subject to all.legal highwaya, easements
and reatrictibne of record.

The above description was prepared by Daniel B. Hartung Jr.,
Professioinal 8uiveyor No. 5667 in 3anuary 2000, taken from axisting
deed records and track right-of-way maps and dbes not indicate an
actual survey made by me. The bearings were assumed only for the
purpose of indicating angles. . .

EgIEcoUNTY OHIO RECORDEp
piaiiurUhr • RN 2000051B6 ' Page 3 of 4

a un rHARTUNG,JR. Oa • ' g ' ^IIBIT
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....._.._..--. ,...._
Al'PROVED oe per Erl° County Reqolremente
And Sectloom 4733-37 thru 4733-37-07 of the Obin
Administretlvo Code nn v.l No F(eld Verlficotlose

Parcel 9
River Bend bevelopme

coracymode.

EdeCosob Eo;pneee
Being eituated in the State of bhio, Couipw,of 8+e Mi lan Wn h
Section 2, Abbott Tract and being more definitely'deacribed as
follows:

Commencing at the intersection of the centerline of River Road with
the South line of the Abbott TractJ Thence North 47943113" Eaet
along the centerline of River Road.a distance Of 244.52 feet to a
point; Thence North 52°25'13" East eontinuing along the centerline
of River Roact a dietance.of 528.67 feet to a point; Thence North 53°.
461131' East continuing along the centerline of River Road a distance
of 741.86 feet to the southeasterly corner qf a parcel owned by
Albert & Theresa Johnston (DV 491P6 73; Thence northerly along
the easterly line of Johnston by the following courses and distances:
Nort.h.29922'47" Weet, 293.10 feet; Thence North 53°46'13" East,
150.00 feet; Thence North 09402147" West, 393.23 feet toa point on
the easterly line of the Old Milan Canal, s$id point being the point
of beginning;

(1) Thence North 09°02'47" West contining along the easterly line
of Johnston, a distance of 40.44 feet to a point;

(2) Thence North 09035147" West continuing along the easterly line
of JohAston a distance of 117.98 feet to a point on the westerly line
.of the Old'MilanCanal:

(3) Thence North 61°47'24': East along said weeterly line a distance of
162.68 feet to.a point on the westerly line of a parcel
owned by Eliot F. Fischer & Eimberly Reid-Fischer (RV 443 PG 23);

(4) Thence South 09°35147" East along the westerly line of Fischer
parcela dis.tance of 89.06 feet to apoint;

(5) Thence South 02°31'13" West continuing,along said westerly line
a distance of 76.32 Eeet to a point bn the easterly line of the Old
Milan Canal;

(6) Thence South 61°47'24" West along said easterly line a distance
of 146.18 feet to the oint•of beginning, eontaining 0.5477 acre, more
or lees; but being subject.to all legal highways, easementa.and
restrictions of record.

The above deacription was prepared by Daniel E. Rartupg Jr.,
professional Surveyor No. 5667 in Januairy 2000, taken from existing
deed records.and track right-of-wap maps and.does not indicate an
aetualeurvey made by me. The bearinga were assumed only forthe

^ 5-5667 IDaniel E. Nartung Jr. ^;PS

^'s^^9F^YSSER^^^i . " F7CN-tBtT'h"
ya nAL
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er ^DANEL
E.

E^ HARTUNO.JR.^O^

purpose of indic^^sgngles.

, ^Op4^^qA' ^ .........,,,OyrQ ^y4
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Quit-Claim Deed
KNOW ALL MEN BY THESE PRESENTS THAT Buftalo Pra9rie, Ltd.,

the GrarYtor; claiming title by or through {+.a"++ment recorded in Vohime

R,f/z0(ipoS1^3, Eage - , Erfe County RecordeYs Office, for valuable
consideraYion theretmto given, apd: for the sum of Ten and 001100 Dollars
($10.00) received to its.fitlisatisfaction of John F. Landoll and/or Virginia A.
LandoB U/A Jotin F. I.,anilollt aridlor Virginia A. Landoll, Co•Truastees LandoB
Family Revaqeble LiQing T,tust.tlated July 24, 1998, the Gra:ntees, whose tax
mailing addtess wi11 be 12615River Road, Milan, Ohio 44846 does:

GIVE, GRANT, BARGAIN, REE bHtiE, itlsl.EASb: AND P'ORE'V'ER QU1T-
CI,AIIVI unto the said Grantees, their successors and assigns, all right, title and intetest as
said Grantor has in and to the following described premises, situated in the Township of
Milan, County of Erie, and State of Ohio:

See Exhibit "A", attached hereto and made a part hereof.

Petrnanent Parcel No(s):

So long as, until, and upon expxess condition that said property not
be sald, transferred, or otherwise conveyed to Erie Metroparks, its
successors and assigns. Grantees covenant and agree that this express
condition r0ns with the land, otherwise to revert to grantor, its successors
and assigns.

ERCEPT: Zoning ordinances, easements, reservations, conditions and`
restrictions of reeord, if any, and real estate taxes and assessments, generel
and special, which are a lien atthe time of transfer, which Grantees '
assume and agree to pay.

TO HAVE AND TO HOLD the above premises, with khe appurtenances
thareunto belongirlg, unto the said Grantees„ and their successors and assigns forever, so
long as said condition and reversion as set forth herein do not occur.

IN WITNESS WHEREOF, the Grantor has hereunto set its hand the ^
dayof <-- ,2000.

SIGNED AND ACI{NOWLEDGED BUFFALO PRAIRIE, LTD.
IN THE PRESENCE OF:

[ EXHIBIT

A` 6 I

kicxr>rm ^_ToANSQ,+/

STATE OF OHIO
) ss.

_FSW COUNTY

By:

By:,

RN R000051
ERIEUC

76 Pgge 1 pf
UMTY OHIO REEORUER

7ohn. W Schaeffer

TlK Dats004%27/E000 TS+ne 10e471

^/tiGeo.^
BEFORE ME, a Notary Public in and for said County and State,

personally appeared the above•named Lisa A. Coles, President, and Edwin M. Coles,
Secretary, on behalf of Buffalo Prairie, Ltd., an Obio limited liability company.

FRE6MAN. LAYGOCK & McDAN1EL

ATTORNCYl-AT LAW

6445T.IM,H STAQ<T

111ORWAI.IC,OH,O 44887



IN TESTIMONY VYNEBEOF, I havehereunto set my hand and official seal at
Sandnsky, Ohio the 21 day of . 'rf^/'yi 2000.

This Isstrument Prepared By:
JeNrey^P.LaycEfcJG€sq.
FREEMAN, LAYCOCK & MCDANIEL
54 East Main Street
Norwalk, Ohio 44857

^S:VS^EFf NOT iVECESSraRY

d7 1-s010

ERI COUNTY OHIO RECORDER
RH 20000 276 Page 2 of -3



Landoll Parcel

Being situated in the State of Ohio, County of Erie, Nfilan Township, Section 1,
Sublot No. 10 and being more definitel.y described as follows:

Commencing at the intersection of the South line of Sublot 10, with the centerline of
the Wheeiing & Lake hrie Railroad;

(1) Thence South 89°47.'40"'lfJest along the North line of.a parcel owned by Warren
Jones (DV 308 PG 247), said line alsa being the South line of Sublot 10 a distance of

- 52.01 feet to a point on the westerly line of the Old Milan Canal;

(2) Thence North 15°47'40" East along the westerly line of sAd Canal a distance of
648.03 feet to a point on the South linc of 0 parcel owned by Gerald & Robin Niokoli
(BV 153 PG 60);

(3) Thence North 88°15'00" East along the South line of said Nickoli parcel a distance
of 157.32 feet to a point on the easterly line of the Old Milan Canal;

(4) Thence South 15°47'40" West along said easterly line a distance of 652.44 feet to
a point on the South line of Sublet 10;.

(5) Thence South 89°47'40" West along the South line of Sublot 10 a distance of
I 04.0' feet to the point of beginning, conteining 2.2391 acres, more or less, but being
subject to all legal highways, easements and restrictions of record.

The above descriptibn was•prepared by Daniel E. Hartung 7r., Professional Surveyor
No. 5667 in February 2000, taken ;&om eicisting deed records and track right-of-way
maps and does not indicate an actual survey made by me. The bearings were assumed
only for the purpose of indicating angles.

Da i! E H rtu Tr E S/. Cn . a nZPAP.-n{)VFR uc nar Frie r'.nunn nw,n4ram>nfe

4od Sections 4733-37 thm 4733-37-07 oltHe Ohio
?a^O9 ^ No Field VeriScatioas
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FrAeca a6y made.

Eri C t te onn neery Eag
Date:
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Quit-Claim Deed

n o .u^9g Y
26^aas^aa, Fnge , Eria County Recordets Office, for valuable

consideration thereunt.o given, and for the sum of Ten and 00/100 Dollars
($10.00) recefved to its fuII satisfaction of Michael P. Meyer, the Grantee,
whose tax maflfng address win be 10719 River Road, Huron, Ohio 44839 does:

KNOW ALL MEN BY TFi.SS$ PRSSENTS THAT Buffalo Prairie, Ltd., '"w .
u h iustrument recorded in Volume ^title h oi tluotlte Gra t r claimin

ya

GFVE, GRANT, BARGAIN, RENIYSE, RELEASE AND FOREVER QUfT- eROUg
CLA[i4I unto the said Grantee, his heirs and aasigns, all right, title and interest as said 1^ -, N^
Grantor has in and to the following described premises, situated in the Township of p^ w
Milan, County of Erie, and State of Ohio: Nw z^

S OW

See Exhibit "A", attaohed hereto and made a part hereof.

Permanent Pareel No(s):

So long as, until, and upon ixpress condition that said property not be
sold; tranaferred, or otherwise conveyed to Erie Metroparks, its subcessors
and assigns. Grantee covenants and agrees that this express condition rans
with the land, otherwise to revert to grantor, its successors and assigns.

EXCEPT: Zoning ordinances, easements, reservations, conditions and
'restrictions of reeord, if any, and real eatate taxes and assessments, geneial
and speeial, which are a lien at the time of transfer, vihich Grantee
assumes and agrees to pay.

TO HAVE AND TO HOLD the above premises, with the appurtenances
thereunto belonging, unto the said Grantee, and his separate heirs and assigns forever, so
long as said condition and reversion as set forth1erein do not occar.

IN WITNESS WHEREOF, tho Grantor has hereunto set its hand the .76

day of &K1r- , 2000.

SIGNED AND ACKNOWLEDGED
IN TYiE PRESENCE OF:

BUFFALO PRAIRIE, LTD.

STATE:OF OHIO }
) ss_

'WktE COUNTY )
1146an,J

BEFORE 1GIE, a Notary Public in and for said County and State,
personally appeared the above-named Lisa A. Coles, President, and Edvrin M. Coles,
Secrctary, on behalf of fsu8alo Prairie, Ltd., an Ohio limited liability company

FRET:MAIJ. LAYCOCK & MCDANIEL

ATTORHCYS AT LAW

sA En+T Mux STwE¢r

NORWALK.ONIO 4<861 M 1^RO^I UYIE Exhibit SE - 19



IN TESTTMONY WfIE1tEOF, I have hereunto set my hand and officia] seal at
Sandusky, Ohio the Xt day of i^ 2000.

TMs Instrument Prepared By:
Jeffrey P. Laycock, Esq.
FREEMAN. LAYCOCK & MCDANIEL
54 East Main SVeet
Norwalk, Ohio 44857

NOTARY PUBLFC//
AAVIll V4: MOFFITc ;.

NOTARY POBLIC. STATE OF OH[0' /;
MyCummGston$xplresBepLl7t^A81,kj

fs'OT YaEGa:sS ;;';•

^^. .^

RB 250005189RNTY OHIO REOageEC nf 5
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Parcel 20
Mike Meyer

Being situated in the State of Ohio, County of Brie, Milan.Township,
Section 2, J. Forbes Tract and being more definitely described as
follows: -
Commencing at the intersection of the centerline of River Road with
the South line of the J. Forbes Tract; Thence North 32053147" East.
along the centerline of River Road a distance of 7).5.90 feet.to
the northeasterly corner of a parcel owned by Charles & Betty Hahn
(DV 517 PG 536); Thence North 54051113" West along the northerly line
of Hahn a distance of 287.05 feet to a point on the easterly line of
the Old Milan Canal, said point being the point of beginning;

(1) Thence North 54051113" West along the northerly line of HMiN
a distance of 150.20 feet to-a point on the westerly line oaf the
Old'Milan Canal;

(2) Thence northerly along said westerly line, along an arc of
a curve to the left, having a radius of 3133.10 feet, a delta of
04°17.'46", a chord bearing North•35°59'57" East, a chord distance of
234.87 feet, an arc iength of 234.93 feet to a point on the southerly
line of a parcel owned by Alice Fowler (DV 464 PG 202);

(3) Thence South 55026''13" East along the southerly line of Fowler
a distance of 150.01 feet to a point on the easterly line of the
Old Milan Canal;

(4) Thence southerly along sai:e'i easterly line, alorng an arc of
a curve to the right, having a radius of 3283.10 feet, a delta of
-0400713511, a chord bear^ng South35°56'49" West, a chord distance
-of 236.40 feet, an arc length,of 236.45 feet to the point of *
beginning, containing 0:8116 acx'e, more or-less; but.being subject
to all legal highways, easemerits and restra.ctions of record'.

The above description was prepaxed by.Daniel E. Hartung Jr.,
professional Surveyor No. 5667 in January 2000 taken.from existing
,eed rocords and track right-of-way maps and does not indicate an
^ctualsurvey made-by me. The bearings were assumed only for the

APPROVF.D :s per.Frie Coaatp T2eqnirernents
And SecHons 4733-37 thra 4733-37-07 o(the Ob3o
Adm.iaistrative Code nl . No Field Ver3flcations

aracy made.r\

^,
ErieCaantyEnglueet•
Date:

r
f-
^3
om
vO
^

ww)
Moaco
Wb

cu

w



,

r Accuracy made.
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Parcel 19
Charles & Betty Hahn

Being situated in the State of Ohio., County of Erie, Milan Township,
Section 2, J. Forbes Tract and being more definitely described as
follows:
Commencing at the intersection of the centerline of River Road with
the South line of the J. Forbes Tract; Thence North 32953147" East.
along the centerline of River Road a distance of 615.90 feet to
the northeasterly dorner of a parcel owned by Henry Seibert (DV 403
PG 805); Thence North 54°51113" West along the northerly line of
Seibert a distance of 297.51 feet to.a point on the easterly line
of the O.ld Milan Canal, said point being the. point of beginning;

(1) Thence North 54°51'13" West along the northerly line of Scl8F.F^f
a distance of 150.51 feet to a point on the westerly line of the
Old Milan Canal;

(2) .Thence northerly.along said westerly line, along an arc of
a curve to the left, having.a radius of 3133.10 feet,.a <lelta of
01°49'54".,.a chord bearing North 39°03'47" East, a chord distance of
100.16 feet, an arc length of 100.16 feet to a point on the southerly
line of a parce], owned bp Mike"Meyer (BV 080 PG.648);

(3) Thence South 54051'13" East along the southerly l'ine of Meyer
a distance of 150.20 feet to a.point on the- easterly.liiri.e of the
Old Milati Canal;

(4) Thence southerly alongr said easterly 'line, along an arc of
a•cuxve to the right, having a,radius of .3283.10 feet, a delta of
01044151", a chord bearirig South 38°53'02" West; a' chord distance
of 100.14 feet, an arc Zength of 100.14 feet to the point of beginning
corntaining. 0.3449 acre, more or less, but being subjeot to all legal
highways, easements and restrictions of record.

The above description was prepared by Daniel E. Hartung Jr.,
Professional Surveyor No. 5667 in January 2000 taken from existing
deed records and track right-of-way maps and does not indicate an
actual survey made by me. The bearingq were assumed only for the
purpose of'indicating angles.

Dasiiel E. Iiartung Jr./, /PE,PS

APPF2OVED as per Erie County Requirements
And Sections 4733-37 tbra 4733-37-07 of the Obio
Ad.rrtin3strative Code oaiv. No Field Verifications



Parcel 18
Henry Seibert

(2) Thence northerly along said right-of-way line, along an arc of
a.curve tothe le,ft, hatring:a radzu.s of 3133.10 feet, a delta of
02°271A5", a•chord.bearing North 41°12137".East,'a chord distance'of
134.65 feet,:an arc.Tength.of .134.66-€eet to a poxnt on the southerly
line of a parcel owned-by Charles & Betty Hahn (DV'517 PG 536);

(3) Thence South . 54°51 1].3" East along the- southerly line of Hahn
a distance of ].50.51 feet to a.point on the easter]:y line, of mthe
Old Milan Canal; ,

'(4) Thence sduthexly along said easterly line, along an arc of
a ciurve to the 'right,having a radius of 3283.10.feeC, a delta of
02°20156", a chord; beazing South- 40°55155" West, a.chorcl distance
of 134.58 feei:.:,•an arc length of 134.59 feet to the.point of
b2giani.ng, containing• O:4 636 acre, more or less, but^ being subject
to all legal highways, easements and restrictions of•record.

The above description'was prepared by Daniel E. Hartung Jr.,
Prof.essioftal Surdeyor N6-.5667 in January 2000 taken from existing
deed*records and track rigltit-of-way maps and does not indicate an.

Milan Cana1;

Being situated in the State of Ohio, County of Erie, Milan Township,
'Section 2, J. Forbes Tract and being more definitely described as
follows:
Commencing at the intersection of the centerline of River Road with
the South line of the•J. Forbes Tract; Thence North 32°53147" East,
along the centerline of River Road a distance of 481.90 feet to
the northeasterly corner of a parcel owned-by Gary &-Virginia Steirier
(DV 505 PG 80); Thence North 54051113" West along the northerly line of
Steiner a distance of,316.33'feet to a point on the easterly line of
the Old Milan Canal, said point being the point of beginning;

(1) Thence North 54°51+13" West along the northerly line of Steiner
a'distance of 151.17'feet to a point on the westerly line of the Old

actual survey made.by.me. The bearings were assumed only for the
purpose,of indicating angles.

2zzz
Daniel E. Tiartung Jr.,

APPBOVED as per Erie County Heguixanaenal
And SecHons 4733-37 thrp 4733-37-07 of the Oblo

ErieCoaatyEngineer• t^
Date: - _ I l

Administrative Code oTjA No Field Veri6cationv
orAccaracy made.
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Quit-Claim Deed
°y,19 00

e w^
SNOW ALL lU1EN BY TFYESE P}iESENTS THAT HuSFato Praida, Ltrl., ^ o

,7?/
the Grant.or, claiming title by ox thxough instnmaent recorded in Volnme

5'I 3, F^ , Ede County Recordel's OfSce,Lor vaIuable o ^.
consideration thereunto given, and for the sum of Ten and 00/100 Dollars
($10.00) received to its fuIl sstisfaction of Alit:a F. Fowlor, the Cirantee, whose .

o o°

tax mailing address vvâ1 he 9903-A River RoaCI, Huron, Ohio 44930 does:

GIVE, GRANT, SARGAIN, ILEMISE, RELEASE AND FOREVER Q1UIT-

^

Qw
Mw_ ^

CLAIM unto the said Gtatee, her heirs and assigns, all right, title and interesF as said °"

4

Grantor has in and to tbe foiiowing describedpremises, situated in the Township uf ^^ "
M'ilan,CoontyofErie,aodStek,ofOhio. . ^ ^

See ]wchibit "A", attachCd hereto and made a part hereof.

Permanetit Parcel No(s): '

So long as, until, and npon expreas condition that said property not be
sold, transferred, or otherwise eanveyed to'Erie Metroparks, its suc.oessors
and assigos. Grantee eoven@nts and agteesthatthis owcprpsa condition runs,
with the.land, otherwise to revertto gtantoi', its suecessofs and assigps.

EXCEPT: Zoning ordinances, easenrents, reservations, cond)tions and
restrictions of reaord, if any, and resl estate toxes and assessments, gen.eral
and speciai, whieh are a lien at the iime of trensfer, which Grantee
assumes and agreas to pay.

TO HAVE AND TO HOLD tha above paemises, with the appurtenances
thereunto belonging, unfn.the said Grautee, and her separate heirs and assigns forever, so
long as said condition and reversion as act fotth herein do not occur.

IN WI'1'NE.93 WIIEItEOF, the e Grantor has hercunto set its hand the. a^
day of , ,gPi ^ 2000.

SIGNED AND ACKNOWLEDGED BUFFALO PI;AIRiE, LTD.
IN THB PRESENCE OF:

LisaA. C

STATE OF OHIO

xRtE'tOUN'i'Y

BEFORE ME, a Notaty Public in and for said County and State,
personaily appeared the abovo-named Lisa A. Coles, President, and Edwin M. Cotes,
Secretary, on behalf of Buffalo Prairie, Ltd., an Ohio linuted liability company.

FREEMAN. LAYCOGK & nnCrl/ANIRL

ATTORN6Y9 AT rJ1W _ I . /9<6.VihVUrvBtTS6T { Af^'̂^' i^

NOHV,yU.K.bH109.IBS'! MIC^FiLfY1L^.M



IN'.1'EST7MONY WIIEREOF, I Lave hexeiinto setmy 6and and official-A4pLqt
Sandueky, Oluo the 24 day of .2000.

This Instroment prepared By:
.feffrey P. Cayoock. Esq.
FREEMAN, tAYCCCK & MCDAN3EL
54 East Main Street

• Noiivalk,.06ia44867

7L we¢qvmSaLeeleuaxadiui
u^dlFeymWr.hu mmptixl w9ih

• uctlwu310,g07 ood322W offfie ,

,'^." "'.: r-'y2'0•.^. .

^$
83.ti1f/^FFJC! 3'. ^iG

J^r.w++^aanm •
$uco^paeaw^

^n' • .

(tN 90951jOUHTY
-OHIO REPa8R^2 oi 3r

'

.
^ ^ •.. ^ .•.. i..^F'/ n•+^.^.^:n:



.:.,
And Sectiaw 4755-37 thm 473A-37-07 of the Ouio
Adminietrattve Code qAb^ No Fiaid Veri6catio us

Acaurqcy made. -

Being situated iin the State of Ohio, Couz&9fta%ZLR ►µ4ilan TownshipOjf26(O-6
Section 2, J. Forbes Tract and beang mor.aefl^ hel

j o ^

follows:
Commencing at the.9.ntersection of the centerline of R:iver Road with
the South line of the J. Forbes Tract; Therice North 32053147" East
along the centerline•oE River Road a tiistance of 955.25 feet to
tPie northeasterly corner of a.parcel owned by Mike Meyer (BV 080
PG 64B) ;. Thence North 55926l13° West along the northerly line
of Meyer a distance of.166.07 feet°to' the Squtheast corner pf Sublot
11.in Clarence &.Minnie Bailey's. Subdivision No. 2(PV 16 PG 1);
Thence North 55°26'13" West along the southerly line of said Sublot
11 a distance of 108.30 feet to a point on the easterly line of the'
Old Milan Canal, said point betng the point of beginning;

(1) Thence North S5°26'13'^.West along the southerly line of said
Sublot 11 a distance of 150.01 feet to a po.int on the westerly line
of the Old Milan Canal; .

(2) Thence northerly along said westerly line, along an arc of
a curve to the left, having a:radius of 3133.10 feet, a delta of
010 3914011, a chord bearing North 33°01'14" East, a 'chord distance of
90.83 feet, an arc length..of 90.83.Eeet to: a:point; • .

(3) Theiice nort3ierly continuing along said westerly line, along.
. azi arc of a durve to the left, having a radius of 1722.04 feet,. a
'de3.ta of 000471021), a Chord.bearing North 31°47'53" East, a.chord
distance of 23.56 feet, an nrc length of 23.56 feet to a point on
the northerly line of Sublot 11 in said 8ailey's Subdivision;

(4d. ThenGe South 5•7°06=13" 8ast along the.northerly line of Sublpt 7.1
•4 'a distance of 150.05•feet to a point an the easterly line of 'the Old
Milan Canal;

(5) Thence southez'1y along said easterly line, along an arc ot
a curve to the right, having a radius of 1872.04 feet, a delta of
00°39153", a chord bearing South 31°51'28" West, a ahozd dieC.ance
bf 21.71 feet, an arc length of 21.72 feet to a point;

°16) ,-.'fltiende stiutherly coriKS.nuing `a5 tbng said .eas> eriy' lise, along
an arc of a curve to the right,'having a radius of 3283.10 feet, a
delta of 01°41'37°, a chord bearing South 33°02r13o West, a chord
distance of 97.04 feet, an arc length, of 97.05 feet to the point oE.
beginning, containing 0.4014 acre, more or less,• but being subject
to all legal highways, easements and restrictions of record.

The above description was prepared by Daniel B. Iiartung Jr.,
P.rofessional Survej+or No. 5667 in January 2000 taken from existing
deed records and track right-of-way maps and does not indicate an
actual surveyo me. The bearings were assumed only for the -p)

. purpose of ^ ĉ i,ngles.
.^C ....,.

` f^ tF DANIEL
^. .

° ^; ItARTUNG, dR. O ^ .

^.
r4'r^in^FG/Sj'EQ!ti^ J4^
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QUITCLAIM DEED

KNOW ALL MEN BY TJBiSE PRBSENTS that Buffalo Prairie, Ltd, an Ohio limited
liabiSity company, as Gtantor and for^ vaWable consideration paid, do gian_t, bargain and convey to
Gerold O. B. Nickoli and Robin L. B. Nickoli, as custodian for Autumn M. N'ickoli and Jared J.
B. NiclcoB under the Ohio Transfers to Minors Act, as GmnteOs, and whose tat mailing address
shalt he 12501 River Road, Milan Ohio, 44846 the foIIowing described premises:

See Exhibit "A", anaohcd horeto and made a pan hereof.

Prior udc recorded in Volume --,pW _ of Erie County, Ohio Decd Rxords.

So long as, until, and upon eicpiass condidon that said pxopeciy not be sold transferred, or
otherwise conveyed to Erie lvfenpgarks, its suocessots and assigns. Gtanters covenant end agree
that this express condition tnns with the land, otherwise to teveit to giatttoY. its successcus and
assigns.

Ekcept: zoning ordinances, easements, reservations, condidons and restrictions of record,
if any. and real estate taxes and assessments, generat and special, which are a lien at the time of
tmnsfer, which Grantees assumo and agree to pay.

To have and to hold said premists with all privilcges and appurtenances then;unto
belonging, to the said Grantees, and their heirs and assigns forever, so long as said condition and
mversioa as set forth hcrein do notoccur.

Witness my hand this Aday of,._r^r.er 200U:

W1TNEsSES:

-i'5t ^^-^s- ----
Reitnat .4. Jrihmspd

STA18 OF ONIO

RH 2OFJ& ZgUNTY UHIO REC^BER ot 3
- Jobn U. Sax^aeffer ^ 3p

p T^DateG R/27/2000 Time tO:49a5y

)
ss:

COUNTY OF` NvP+^ ^

BHFORE MH, a Notary Poblie in and for the Stato of Obio, did personaIly appear the above named
Lisa A. Coles, President, and Edwin M. Coles, Secrotary, on behalf of ButTalo Prairie, Ltd., an
Ohio Baoited fiebility cmWmy, who did swear and state that they did.sign the foregoing utstrument
on the,Aj day of 20U0.

Oly commission expires:

/.7 ) !e.•;^: ^t- .

NOTARY

MJ ^aalO^L'as StPt' IT,7D6i;)a,^°?n;'•^
NlJ'GRY YUBI.iC, SU1TBF P

DAVID W. M

DEBD PREPARED WPTHOUT BENEFIT OF SURVEY; PREPARED USIINO LEGAL
DBSCRIP'J7ON GIVEN BY'JTf1.B COMPANY_

This instrumeat pmpared by:
D. Jtffery Reagel
421 Jaclmon Street
sandusky, Ohio 44970 iT{p,NSP^R NOT NECESSARY
419-627-0400 _

a y o't.omo'

EXHIBIT

s A I
MICROFIL.MED Exhibit SE - 20



Exk4t0tr k

Milan CanalParcel acxose Nickoli Property

Being situated in the State of Ohio, County af Brie, Milan Township,
' Sectiofh 1, Sublots 10 8.11and.being more definitely described as
follows:

conunencing at the intersection of the centerline of Riyer Boad with
the North.line df Section 3,; 2'hence 5outh 890131004'weat along the'
North.line of Section 1 a distance of 1744.69 feet to its intersection
with the East line of theOld Milan Canal and the point of beginning;

(1).: Thence•southeasterly along said Hast line, along anarc ofa -
curve ^o the left;'.having aradius of 860.0.0 fzet; a,delta oP 10•20'36"
a r11or beariug'South 43602'02° East, a cboLd distance of 155.04feet, •
an arclength of i.55.25 feet to a poiint;

' (2). 'Thence South 48•12!20^ East continuingalOng said.Sast line a
distainceof 250.40 feek to a point; •• ..

(3) Thence•.aoutheaeterly along said•Baet line, along an atc of a
curve'to•the'rigbt; having a radiue-of 1060.00 feet, a delta of 64i,00'

• 00°,?a :^hoxd bearing•'South-16°12''20° East, achorddistance of 1123..43
feet,zan arc lpngth of 1184.03 feet,to a point;

. . . . •.^:..:^:..
(4) .Thence.South:l5°49'4U°.P7est'continuingalong said _East line a
di¢tariCe of 750.17:feet'to a point on Yhe'North:line o$ a parcel owned

'. by^John.& Vi;ginia Landoll (Dt/'386 PG 27)=

(5) Thence. South 88°15'.00^Hestalong the North line of Lani7o2l," a
.distance of 157.30 feet tb a point on.the fiest line of the O1d-Milan
canal; . . ' . , . .: . . '

(6) Th@ace NOith'.15°47'40".sast along eaid west liue'a distance of
" 797.57feet tb a"point; "" •

(7)' Thence borthweaterly alongsaid-West•line, along an arc of a
'coxve to the 3eft,having a radiSs of 910.00 feet, adeltaof 640O6'

_ 00h , a cbord beaiCing North 16012'20" West,•a chbrd.dietance of 964.45
feet, an.arc length of 1016._48 t'e.6t to a point; . . '

(8(' Tpence NorEh 48°2.2.'200 Weet i:ontinuing along said â7eet line a
diatanceof 250.40.feet to a point; '

.' (9) Tkence nortLwesterlyalong•baid West.liiie; alongan.arc of a
curve to the"right, haviag.a tadius Of 1010:00 faet,.•a delta of 16•32'
04!, a chord bearing North 39°56'10•west, a chord distande of.290.46
feet, an'arc length of 291.47 feet to a goint'on the North line'of .
Section 1; ' . . . . .. . .

' ERIE COUNiY OHIO'RECORDEg .
RH 800005177 Cage 2 ni 3



,
(10) Thenqe NoFth 896.13100" Baet•along the North line of Section 1 a
disCanCeZ60.63 feet to the point of beginning, containing 8.0865-
'acre$:_.!oore of^1eEla, of which 3:5800 acres are. in. Sublotl0 and 4.5065
^acree,.are in Sublot'11,',but being subject to all legal highways,
eesema?nts apd'restrictions of record.

,')'he.apQve demcriptiou icae pxepared'Erom anactual aurvey by naniel E.
$artung Jr.;• Ptofeaeional Surveyor No. 5667, in October 1984. The
bearinga_"re aesumed only for the purpose of indicatiug•anglea.

^ APPdAQVSDmperErlqcouctyReqnhtmmq
...;An 81M[ohi ^7J}37. Wtad73337^07.uf Ibe OLb

• "dd^hlp4tr'tlveFottepy$NoFWdVirlfiwtlom

N

N

/

(^!AAAJL'/ I M.(AY_!A `

Daniel B. Hartung Jr.,P^V,

^a^ ^(r .... .
yD

DAR1Et ^ ' .
E.

HARTUFIQ.JR.
S-r^67 ^ r,.,. •

^npeuByi

DF0/

c t ^
^

RR ulla .^yŷ
inmun^tlN

RN 2O0005177UHTY OHIU REfapeE3 of 3
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EXHIB/ ÎT

" '1 !

Quat-C1`aim. Deed
IFNOWALL MEN BY THESE PRESLNTS THAT Buffalo Prairie, Ltd.,

the•Grantor, clatming title by or through instnnment recorded in Volume
,'^Gtrncu5t. , Pct¢pe , Exie County Recorder's Office, for valuable

consideration thereunto given, and for the sum of Ten and 00/100 Dollars
($10.00) received to its full satisfaation of Billy R. Rasnick and Donna J.
RasniGk, husband and wife, the Gra."ntees, whose tax ntailing address will be
9903-1) Biver Road, Huron, Ohio 44839, does:

GIVE, GRANT, BARGAiN,.ItEMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the saidGrantees, their heirs and assigns, all right, title and interest as said
(lrantor has in and to the following d'escribed premises, situated in the Township of
Milan, County of Eric, and State of Ohio:

See Exliibit "A", attached hereto and made a part hereof.

Permanent Parcel No(s):

So long as, until, and upon express condition that said property not
be sold, transferred, or otherwi.se conveyed to Erie Metroparks, its
sttccessots and assigns. Grantees covenant and agree that this express
condition iens with the land, otherwise to Tevert to grantor, its successors
and assigns.

EXCEPT: Zoning ordinances, easements, reservaGons, conditions
and restrictions of record, if any, and real estate taxes and assessments,
general and special, witich aao a lien at tha time of transfer, which
Grantees assume and agree to pay, so long as said condition and reversion
as set forth herein do not occur.

TO tTAVE AND TO HOLD the above premises, with the appurtenances
thereunto belonging, unto the said Grantees, and their separate heirs and
assigns forever.

IN WITNES& WHEREOF, the Grantor has hereunto set its hand the
2^ day of ,.9PJP/ ^ , 2000.

SIGNEIf ANp ACKNOWLEDGED
IN THE PRESENCE OF:

STA1`E OF QHIO

,kRIE`COUNTY

yWiPa: ^/.

^
j s

)

BUFFALO PRAIRIE, LTD.

BEFORE ME, a Notary Public in and for seid County and State, personally
appeared-the above-named Lisa A. Coles, President,.and Edwin M. Coles, Secretary, on
behalf of Bufl'aloPrairie, Ltd., an Ohio linuted liability company.

FREIEMAN, LAVCOCf( & MCI]ANIEL

ATTORNEy3 AT LAW

, BA Eur MaN s„^tlr .

NORWALK,0H1049s97 rtQ.`CROM
MER



.,.

Sandusky, Oliio the e?G day of . /&9/`^' , 2000.
IPI TESTIMONY VVIIIIREOF, I tiave hereunto set my hand and official seaJ„at„

Thi4.lnstrutnent Plepared By:
-Ww[ey P. Laycock, Esq. '
FREFyU1AN; LAYCOCK & MCDANIEL
54Eas[ Mein Street
Nonvalk, Ohio44857

PTIHLIC . •NOTARY

bQ.VID W. MOFFIT:,
NOT98'M ppBLIC STATE OF'OI{TQ,

14f: Commiss[on ExpJics SepL 17,209),

i ^^^ ^LfE NECESSAliY
n_ ^ ,2.7,

^^7

ERIE COUNTY OHIO RECORDER
RN 200005193 Page 2 of 3



Parcel 24 ^
Billy &, Donna Rasnick

Beinc} situated in the State of Ohio, County of Erie, Milan To
f-^ Section 2, J. Forbes Tract and being more definite7.y 'described as o"
^.,. follows:

Commencing at the intetsection of the centerline of River Road with a
the South line of the J. Foxbes Tract; Thence North 32°53147" East ca
along the centerline of River Road a distance of 955.25 feet to 'WI°
the northeasterly corner of a parcel owned by Mike Meyer (BV 080
PG 648); Thence North 55°26'13" West along the northerly line
of Meyer a distance of 166.07 feet to.a point marking the Southeast n
corner of Sublot 11 in Clarence & MinnieBailey's Subdivision No. 2
(PV 16 PG 1); Thence North 32°53'47" East along the easterly line
of said Sublots 11,12,13 & 14 a distance o€ 301.90 feet to the qM

.'Northeasti.corner of. said Sublot 14•j Thence North 57°06'13" West W^
along the North line of Sublot 14 a distance of 121.42'Eeet to a
point on the easterly line of the Old Milan Canai, said point being - laoo
the point of beginning; N

(1) Thence North 57°06'13" West along the northerly line of Sublot
14 a c3istance of 151.19 feet to a point on the westerly line of the.
Old Milan Canal;

(2) Thence northerly.along said westerly line, along an arc of
a curve to the left, 'having a radius of 1722;04 feet, a delta of
02°O1'07", a chord bearing.North 24°23'1111 East; a chord distance of
50.67 feet, an •arc length of 60.67 feet to a point on the North line
of Sublot 15 in said Bailey Sudivision;

(3) Thence South 57°06'13"*East alongthe northex'ly line:of Sublot
15 a distance of 151.92 feet.to a point on the easterly line of the
Old Milan Canal;•

(4) Thence southerly alorig said easterly line, along an arc of
a curve to the right, having a radius of 1872.04 feet, a delta of
01°51'13", a ckiord bearing South 25°04'23 West, a chord distance*
of 60.56 feet, an arc length of 60.56 feet to the point of beginning,
containing 0.2087 acr.e, more or less,*but'being subj.ect to all legal
highways, easements•and restrictions of record..

The above description was prepared by Daniel E. Hartung Jr.,
Professional Surveyor No. 5667 in January 2000'taken from existing
deed records and track right-of-way maps and does not indicate an
actual survey made by me. The bearings were assumed only for the
purpose of indicating angles.

,0tif{I{IH7+1,^`
OF qti o^.

.!p
DanieJ. E. ]iartuxig Jr..,/ lips ,

PANIEL
zE. :cc
=.^ : HARTUNG, JR. : 0 5
" O S-5667:^ .'^.
'^^d' TEv!^G

1111r 1iA010%

AT'FROVE'D as per Erie 'oe•^ty Seqalremen4
-07And Sections 4733-31

thra N Fie)d Verifieati n9a
Administrative Code goly,
or Accurecy, mnu°• •

x
o:
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Quwt-Claim Deed
KNOW RLL INEN BY THESE PRESENTS THAT Buffalo Prairie; Ltd.,

the Grantor, oleiniing title by or tBroueh instriament recorded in Volume
AwaonosSl A, .Psg , Erfe County ReCorder's Ofrm, for valuable

consideration thereuntogiven, and for the sum of Ten and 00/100 Dollars
($10.00) received to its full satlsfactiori of Maria SperElug, the Grantee, whose
tax tnaiiing address.wiR be 9903-9 River Read, Huron, Ohio 44839 does:

GIVE, GRANT, BARGAIN, REMISE,Z2ELEASE AND FOREVER QUIT-
CLAIIVI unto the said Grantee, her heirs and assigns, all rigbt; title and interest as said
Crrantor has in and to the following described preniises, situated in the Township of
Milan, County of Erie, and State of Ohio:

See Exhibit "A", attached hereto and tnade a part hereof.

Permanent Parcel No(s):

So long as, until, and upon express condition that said properly not be
sold, transferred, or otherwise coavcyed to Erio Motroparks; its aueoessors
and assigns, Grantee covenants.and egreestltat this express condition nms
with the land, otherwise to revert tb grantor,.its sttccessors and assigns.

EXCEPT: Zoning ordPnances, easemettts, reservations, conditions and
restrictions of record, if any, and real estate tnites and assessments; general
and specia[, which are:a lien at the time of transfer, which Grantee
assumes and agroes to pay.

TO HAVE AND TO HOLD the above premises, with the appurtenanees
thereunto belonging, unto the said Grantee, and her separate heirs and assigns forever, so
long as said condition and.reversion as set forth herein do not occur.

IN WITNESS VPIIEREOF, the Grantor has hereunto set its hand the 126
day of PR114-- . 2000.

SIGNED AND ACKNOVI'LEDGED BUFFALO PRAIRIE, LTD.
IN THE PRESENCE OF: '

19

^•Z.x...t.^.r._.L..'1^-lle^sy:
9^4,Mto 8- S'ohi+so'% Edw4MCoo-

ExH1B1T
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1 j IN TESTIMONY 1NHEHEOP', I have hereunto set my hand and offioiad. ••
seal at Sandusky, Ohio the 28 day of htP/!^ ^- ,. 2000. ,• f,• l-

'

This Instrument'Propar0d By:
Jeffrey P. Laycock, Esq.
FREEMAN. LAYCOCK & MCDANIEL
54 East Main Street
Norwalk, Ohio 44857

iM1h wnvq miro IM bcm momnin ed

DAVID W. MoFM .; 'ai,
NOTABY PpgI,IC, SYATE OFOIICO ,
1MY UaMasion EspfreaSepL 17,2001

andlhbg+osa Ms aumpl[ed wNh!
saSiwrs 31 eSU2 eud 32EA2 of dce
Rarispl M
gy^c 00

EXaND''f. S

R$77kANSFER:S ^^

R1DE2HATe.reND
FneCosv,bAudrtor -

10'

s'3RASFER NOT A]ECE• S SANY

: ^,;,¢ a7, ^ vsa^

RN 290065194 RiY OHIO REfPQ9BE2 of 3
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Parcel 25
Maria Sperling

Section 2, J. Forbes Tract and being more definitely described a.s
follows:
Commencing at the intersection of the centerline of River Road with
the South line of the J. Forbes Tract; Thence North 32053147" East
along the centerline of•River Road a distance of 955.25 feet to

Being situated in the State of Ohio, County of Erie, Milan Township,-

the northeasterly corner of a parcel owned by Mike Meyer (hV 080
PG 648); Thence North 55°26'13" West along.the northerly line
of Meyer a distance of 166.07 feet to a point marking the Southeast
corner of Sublot 11 in Clarence'& Minnie Bailey's Subdivision N6. 2
(PV 16 PG 1); Thence North 32°53'47" East along the easterly line
of said Sublots 11,12,13,14. &,1.5 a distance of 361.90 feet to the
Northeast corner of said. Sublot 15; Thence North 57606'13" West
along the North line of Subiot 15 a distance of 129.66 feet to a-
poirit on the easterly lizXe of the Old Milan Canal, said poi.ntbeing
the point of beginning;

(1). Thence North 57°06'13" West along the northerly line of Sublot
15 adistance of 151,.92 feet to a point on the westerly line of the
Old Milan Canal;

(2) Thence northerly along said westerly.line, along an arc of.
a curve to the left, having a radius of 17•22.04 feet, a delta of
03°23'33", a chord Jaearing Noxth 21640151" Sast;'a chord distance of
101.95 feet, an are length of 101.96 feet to.a point on.the southerly
line of a.20 ft Lane in said-Bailey Subdivision;

r' .(3) Thence South 57°06113" 8ast along the southerly kine of•said
e 20 ft. Lane a distance of 153.57 feet to a point on the easterly

line of the Old Milan Canal;

(4) Thence southerly along said easterly line, along.an arc of
a.curve to the Yight,having a radius of 1872.04.feet,:a delta of
03^006'40", a. chord bearing South 22035126" West, a chord distance
of 101.64 feet, an arc length of 101.65 feet to the point,of beginniiig
containing 0:3505 acre, more or less, but being subject to all legal
highways., easements and.restrictionsof record.

The above descripti.ori was prepared by Daniel E. Hartung Jr., -
Professional, Surveyor No. 5667 in January 2000 taken..from existing
deed records and track right-of-way maps and does.not indicate_an
actual survey made by me. The- bearings were aosumed only for the
purpose o£ indicating angles.

^µlUnnqlirr -
Daniel

^ ^r pANItL ^'^ ^:^r .

NARTUNG,

^.ss'AFGIgTEP.^QJ^^J .
L
!eililUlI -

T. Hartung Jr..P/RPS

AppftOV ED as per Erie donoty Reqafremoata
And Sections 4733-37 thr¢ 4733-37-07 of the OhSo
?.dm.%"lqtrative Cbde gnlp,l!io Field Veri4catlo11s
or Accaracy made.

%^aL
Erie Connty Engineer
Date:
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Quit-Claim Deed

BNOW ALL iVlEN BY TIME PBFeSENTS YHAT Buffalo Pre€rie, IdrL,
the Orantor, claiming title by or through instrement recatded In Volume

11 ficie County Becoidez s Of6ce, for vatueble
consideration therounto given, and for the som of TeR end Otl/100 Dollars
($10.00) received to its fd11 satistaction of t7ary Ft. Stafoer arkd Vlrgfnla rirt.
Steiner, husband and wife, the Grantees, whose tax inailtrig address +,viU be
403 Tecomseh Place, FIuron, Oh1o 44839 does:

GI'V$, GRANT, BARGAIN, RNdt1TSE, RfiJ.EASE AND FOREVER QUIT-
CLAIIVI unto the said Orantees. the'i heirs and assigas, all rEght, title and intorest as said
Grantor has in and to the following described premises, situated In the Township of
lvfilan, County of Ede, and State of Ohio:

See Exhibit "A", attached hereto and made a part heteaf.

Permanent Parcel No(s):

$o long as, tuttil, aad upon express condition that said pioper{y not
be sold, transfeaed, orothervrise conveyed to Erto Metroparks, its
successors and assiges. Grmntees covenant and agree that this.expre.cs
condition nms with the iaad, otherwise'to revert to grantor, its successors
and assigus.

EXCEPT: Zoning ordioances, easements,.resorvations, cotulitions
andreslrictloas of record, if any, and ieal estate tazes aitd assossme`s,
goneral and special, which ero a liea at the time of tmnsibr; whioh
Graptees assame and sgree to pay, so long as said condition and reversioa
as set forth herein do not occur.

TO HAVE AND TO HOLD the above premises,witb.the apptutenances
theretmta belonging, unto the said 6rantees, arid thetr sep.arate heirs and
assigns forever.

IIT WiTNESS WHEREOF the Orantor has herawtto set its hand the
day of ,tQ.piPic.. 2D00.

SIGNED AND ACKNOWLEDGED BUFFALO PRAIILIE, LTD.
IN TiiB,PRPSENCE OFr

^
By:

Lisa A. es, Pres

/^lt^l/FRO /^. ^ohKS^N Edwin M. Colts, S

STATE OF OHIO
) as.

,SftlEL`DUNTY . )

BEFORE ME, aNotary Pablic in and for said County and State,
persosaIIy appeared the above•naaxd C.iss A. Colea, President, aud Edwin M. Coles, .
Scoretaty, on behalf of But;elo Pralrie, Ltd., au Ohio Iimited IiabUity eompany.

FREEMMt. 1.AYCOCK Sc MCDAMEI.
ArroRxevawTL+w

NORWAS.It.O^^'I MICRAFILMED

EXHIEif`f ..

A-Ci
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IN TESMONY R'HEREOF, I have bereouto set my hand and officisl seal at

Sandustry, Ohio the -2-&day af /I.oitiL- .2000.

Thts Instrument Prepared By;
Jeffrey P. layoooR, Esq.
FREEMAN, LAYCOCKB MCDANIEI
54 East MalnSVest
Nonvalk.Ohlo44857

DAVIDW.MQF,FIT':,
NUPitBY PUBLIC^STkS& 080$[C'r
bXy (7°mmissbn EtiP1ra3ePf-17R^OUl .

N07NECESSARY

' 2li ^i9con

01264 6^

thh aarvtquke hu hora exmuned
mprw ^dlb

^ heef t.201 rd 33E4axdau31̂ ^

^S /In^O

7t8'IRAt75FBN:t'' '^^--

717pgyHAbAlOND
{SieCnumAUdilnt .

by- ==!=^

RR 200o0S18^aURTY ONID REpA9@E^ of 9
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- Parcel 11
Jerry & Carole Nottke

Being situatedin the State of Ohio, County of Erie, Milan TownsIiip,
Section 2, Abbott Tract and being more definitely described as
follows:

Commencing at the intersection of the centerline of River Road with
the South line ox the Abbott Tract; Thence North 47°43'13" East
along the centerline of River Road a distance of 244.52 feet 'to a
point; Thence North 52°25'13" East continuing along the centerline
of.River Road a distance of 528.67 feet to a point; Thence.North 530
46'13" Easb continuing aloDg the 4enteriine oE River Road a distance
of 1360.82 £eet to the southeasterly corner of a parcel owned'by
Eliot P. 8ischer& Rimberly Reid-Fischer (sV 443 PG 23); Thence
northerly along the easterly line of Pischer.by the following courses
and distancest North 65°34'47" West,198.20 feet;-Thenee North 24042'47"
West, 155.60c feet;.Thence North 48°26'47" West, 217.20 feet; Thence
North 02°31113" East, 95.90 feet to a point'on the easterly liYne of
the Old Milan Canal, said.point being the pointof beginning;

(1) Thence North 02°31113" East continuing along the easterly line
of 9ischer a diatance of 174.50*feet to a point on the ivesterly line
of theOld Milan Cana3;

.(2) Thence North61°47'24"East along said westerly.line a distance
of 294.92 feet to a point on the weeterly line'of a parcel owned by
Gilbert & Nancy Hoffman (DV 547 80 834);, -

(3) Thence South 36013'47" East along the westerly line of Hoffman
-a distance of 151.48 feSt to a point on the easterly line of the old
Milan Cana7.;

(4) Thence South 61047t24° West along said atisterly line.a d:tatance
of 405.83 feet to the point of beginning, containing 1.2.055, more or
less, but being subject to all legal bighways, easemente.and
restrictions of record.

4,_,, The, above description waa prepared by Daniel E, Nartung Jr.,
Professional Surveyor No.. 5667 in January 2000, taken Erom existing
deed recorda and track right-of-way maps and does not ).ndicate an
actual survey made by me. The bearings were assumed only for the
purpose of indicating angles. -

OFiitti^^ 1 (^

C"^^

e S-5667 ^^
HAaruNO.JR.. o^

^

artting ar:Q (EL Daniel E. H^ ^^F^ • E,PS
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dad Secttom.47J3J7 thra 4T33.3T-07of th° ODIu
Adminhtr+^tbs Code Qp[^ No FYstd Ver[qcag0 ot

Auaraqauda

% ail& I at<A.
ErICCpaRIyEaFlaeeY

R7
fI^t^O

Dot^ ( 1



APPROVED a par Erie Coooty Reqdeeuwnb
And SestWef 473347tbra 473DJ7-07oflho Ob2o
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Hai•cel12
Gilbert a Nancy HofYma ' . .

^Ede@omq Eo^oeer J t(8,^
Being situated in the State of Ohio, Count y ft^r3e Milan Tcamship,
Section 2, nbbott 'lYact and being more definitely described as
follOwet

f--..

Coromencing at the intersection of the centerline of River Road with
the South line of the A1>bott Traat; Thence North 47043313° East
along the centerline of•River Road a dietanoe of 244.52 feet to a
point; Thence North 52025'13" 8dst continuing along the centerline
of River Road.a distance of 528.67 feet to a point; Thence Nbrth 53°
46413" East continuing along the centerline of River Road a distance
of 1710.07 feet to theaoutheasterly corner of a parcel owned by
Jerry & Carole-Nottlce (DV 547 PG 822); Thence North 36°13'47" West
alongthe eaaterly.line of Nottke a distance of 555..77 feet to a point
on the easterly line of the 01d Milan Canal, said point being the
point of beginning;

(1) Thence.North36°13'47" West along the northerly extension of
easterly.line'of Nottke a distance of 151.48 Eeet. to a point on the
westerly.line of tha Old Milan Canal;

(2) Thence North 61047124" East along said. westerly line a
distance of 183.54 feet to its intersection.with the northerly
extension of the westerly line of a parcel owned by.Larry & Carmel
Hoffman (DV 547 PG 838);

(3) Thence South 36°13'47" East along'said extension a distance of
151.48 feet to a point on the saeterly line of the Old Milan Carial;

(4) Thence southerly along Said easterly line, along an arc of .a
curve to the right, tiaving a radius of 2964:80' feet, a delta of
00000'47", a chord bearing South 61°47'00" West, a chord distance of
0.68 feet, and arc length of 0.68 feet to a point;

(5) Thence South 61047124".West oontinuing along said.eaeterly line a
distance of 182.06 'feet to the'point oI beginning, containing 0.6320

_ acre, mora or lese, bat being aubject to alllegal highways, sasements
and reatrictione of record.

The above des,cription was prepared by Daniel 8. Hartung Jr.,
Pxofessional Surveyor No. 5667 in 'Januaxy 2900, taken from existing
deed reeorde and track right-oE-way'maps and does not indicate an
actual survay made.by me.•The bearings were assumed only for the
purpose of indicating angles..

DANIEL ^ :er .' Daniel E.` Rartung Jr
zb HARTIINO,JH.''O^
c0 5-566T

4^4^i.4•'^.G„,
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Parcel. 13
^ ' - Larry & Caxisel Noffman RdeCeee

o%tA}yyWzd*0W
o

` Being-situated in the State of Ohio, County ^ O
Section 2, Abbott Tract and being more definitely descii.bed as
follows:

Coimuencing at the intereeCtioA of the centerline of Ri,ver Road with
the South line of the Abbott Tract; Thence North 47.°43'13'.' East
along the centerline of River Road a distance. of 244:52 feet to a
point; Thence North 52°25'130 East continuing along the centerline
of River Road a distance of 528.67 feet to a point;. Thende North 53° iO
46'131 8a9t continuing along the centerline of River Roada distance
of 2041.62 fBet to the southeasterly corner of a parcel owned by
Gilbert C. Nancy Hoffman (DV 547'PG 834); Thence northerly along the Wg
easterly line of Hoffman by the following coureea and distances: ,„
NoYth 36°13'47" West, 150.00 feet; Thence South 53"46'13° Wast,
150.00 feet;'Thence North 36°13'47" West, 380:2.6 feet to a point on
the easterly line of the Old Milan Canal, said point beind the point
of beginning;

(1) Thence North 3601314711 West along the northerly extension of
the easterly line of I3offaian a distanoe of 151.48 feet to a point on
the westerTy line of the Old Milan Canal;

(2) Thence North 61°47'24° East along said-aiesterly line a distarice
of 20.45 feet to a point; . ' -.

(3) Thence northeasterly continuing along said westerly line,
along an arc of a curve to the left, having a radius of 2814.80 feet,
a delta of 05°43'12", a chord bearing North 58°55'4B^ East, a chord
distasice of 2B0.89 feet, an arc lengthof 281.01 feet to its
interse.Ction with the northerly extension of the westerly line of a

t^ (4)Thence South 36°13'47" Hast'along eaid extension a distance of
'feet to a point'on the easterly line of the Old'Milan Canal;

(5) Thence, southerly along said.easterly line, along an arc of a
curve.to the xight,having a radius of 2964.80 feet, a delta of
05049!23', a chord bearing South 58°51155n West, a Chord distance of
301.19feet, an arC length of 301.32 feet to the point of beginning,
aontaining 1.0379, more or lens, but being subject'tc all legal.
highways, easements and restrictions of.reCord.

The above description was prepared by Daniel U. 8artung Jr.,
Professional Surveyor No: 5667 in January 2000, taken from exi:sting
deed records and track right-of-way maps and does not indicate, an
actual survey made by me. The bearings were assum¢d only for the
purpose of indico^DHg„yngles.

.

DANIEL
E.

' -n( HARTUNO JR D^, .i
^1 rtung^^9 5-5667. 3^? _ Daniel 8. a

'b++

parcel owned by 6ilbert'HofErnan,etal (DV 247 8G (o4p );
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ParCel 14

• Gilbert Hoffman, Etal

Being situated in the State of Ohio, Count y of Brie, Milan Township.
Section 2, Abbott Tract and beiag more definitely described as
followe:

Commencing at the intersection of the centerline of River.Road with
the South line of the Abb4tt Tract; Thence'North 47043'13" $ast
along the.centeriine of River Road a distance of 244.52•feet to a

of

point;
a distance of 3528a67 feet l to ia pointg Thence n North n53°•

46113" 8ast continuing along the centerline'o River l(oad a distance
of 2191.82 feet to the southeaeterly corner of a-pareel owned by
•Larry & CarmenHaffIDan (DV 547 P6 8387 Thence North 38°.13'47" {9est
along the easterly line 'of Hoffman a dietance of 503.41 feet to a'
point on the easterly line of the Old HIilan Canal, eaid point being
the point of beginning;

(1) Thence North 36013147" West along the northerly extension of
the easterly line of Hoffman a distande of 150.12 feet to a point on
the vresterly line of the old Milan Canal; . '' " .

(2) Thence northeasterly along said weste;ly line,'-along an arc of •a
curve to the Seft,., having a radius of 2e14.80 feet, a delta
of 01°04148"; a chord bearing North 55°3114911 East, a chord distance.
of 53.06 feet, an arc length of 53.06 feet to a point;

(4) Thenee northeasterly continuing along said'weaterly line, along
an arc of ,a curve to the left, having a radius of-1382.40 feet,
a delta of 08041106", a chord bearing North 50°38'51" East, a chord
distance af 209.34 feet, aa arc length of 209..54 feet to a•point on

' the westerly line of the J. Porbes Tract;

(5) ThenCe South 02°4V13p.8ast along the West line•of J. gorbes Tract
a distance of 170.70 feet•to a point on the easter;y ].iyie of the Old
Milan Canal;

(6) Thence Soutb'71°15'13" East along said east'erly line a distance .
' of 19.94 feet to a point;

(7) Thence southwesterly•continuing along said eaeterly line, along
an arc of a curve to the left, having a radius of 1532.40 feet, a delta
of 04°50'31",a ehord bearing South 52°34'09" West, a chord distance of
129.46 feet, an arc length of 129:50 feetto a point;

(8) Thence South 54°59'240 West continuing along said easterly line
a dietance of 536.77 feet to a point;



Parcel 15
Thomas Mormina

^-

of 95-58 feet'to its'intereection with the southerlyline of a parcel
owned by Violet Mormino (DV'483 PG 383)

(3) Thence Bouth54?$1113e Haet along eaid southerly line of Mozmina
a distance of 94.77feet to a point on theeaeterly line of the Old
Milan Canal;

(4) Thence southerly along eaid right-of-way Sine, along an arc of
a curve to the right, hav.latg a radius oE 1532.40 Eeetr a delta of
02°41113", a chord bearing South 48°48'17" Weat, a chord distance
of 71.86 feet, an arc length oE 71.86 Eeet-to thepoint of'beginning,
containing0:0967 acre, more or lese; but being subject tp all legal
highways, easements and restrictions of record.

The above description-was prepared by Daniel.S. Hartung JX.,
Pro£essional Surveyor No< 5667 in January 2000 taken fxam existing
deed records .arid track right-of-way mapsand doe9 not indicate an
actual,aur,vey made by 'me. The beari=igs•were assumed only for the
purpose of indicating aagles.

(2) Thence'North 02°43'13" West slbng said easterly line a distance

Being situated in the State of Ohio, County of Erie, Milan Township, o
Section 2, J. Forbes Tract and being more definitely described as °Wrti
follows: a °

Coirvnencing at the intersection of the centerline of River Road with s°
the South line of the J.Forbes Tract; Thence North 32°53147" 8ast
along the centerline of River Road a dietance of 306.90 feet to =
t)ie northeasterly corner of a parcel owned'b'y Gilbert Hoffman (DV247 0
PG $40)t Thence Nort)i 54°51!13" west along the northerly line of
Roffman a-distance of 154.00 feet,to a pbiuti Thexice.North 71°15',13" a
West continuing along said northerly line a distance of 222.68'feet ^m

^to a point on the eaeterly line of the Old Milan canal, said point 4
being the point of beginningj

(1) Therice North 71915113" West continuing-along the'northerly line a
of Hoffman a distance of 19.94. feet- to a poiht on the easterly line
ot the Abbott TFact; '

^
-Daniel E. HartuAg Jr.,- . S • .

APPROVES u per Br3eCuunty k°qm!...+n,.
And Seati°n" 4733471tiRt1" Fidd Vad&ad°u^
Adnilnhtr"ttvc Cede pâ!Y.
tor Auur"ey mada

Erle CuuatyEapneer
Detct



Parcel. 16 : In HupTY ONin'REJDRDER
violet MoxmiiidiH, 80 1 aqa a of 9

c

Being eituated in the State oflohio, County of Srie, Milan Townehip,
Section.2, J.'Forbee Tract andbeing more definitely described as
followe: •

Cotmnencing at the,intersection of the ceaterline of River Road with
the South.liae oi the J;•FOrbes Tract; Therice North 32053147" East
along the centextline of River Road a-distailce ot 336.90 feet to
the northeasterly corner of a parcel owned by Thomas Morm.ino (DV 472
PG 726); Thence North 54051113" West along the iwrtherly line of
1NOrmino a distance of 154.00Eeeti.to a point; Thenoe North 60°50'15"
Weet continuing along said northerly line a distance of 125.00 feet
to a point; Thence Nbrth 54°51'13' West continuing along said inortherly
line a distance'of 71.S5 feet to a point cin theeasterly line of the
Old Milan Canal, , 'said point -being the point. of beginriing;

(1) Thence'Horth 54°51'13" West aontiriuingalong the northerly line
of Mor7nino A distanCe of•94:77 feet to apointon the easterly line

-;of the AbbQtt Tract;

(2)' Therice North 02"43'13" Weet along said easterly line a distance
of 67,14 feet to its intersection with the aouth'erly line of a parcel
owned by Gazy & Virginia.Steiner (DV 505 PG 80); ••

.(3) Thence South 54051'13" East along said southerly line of Steiner
a distatiee of 146.57* feet to a point on the eacterly line of the Old

. Milan Canalj

(4) Thenceaou•therly along said right=of-way line, along an arc of'
a,cSzrve to the right, baving a ;radiua of 1532.40 feet, a delta of
.02°01'15", a chord bearing South 4027'02" 97est;-a cbqrd distance •
o8 54.05.feet, an arc lengtTi of 54.05 feet to the point of beginning,
'containing 0.1470 acre, more or less, but bei.M.subjeot to all lega•1
highways, easementA arid reatricticns of record.

The ebove description was prepared 3iy Daniel S. Hartung Jr.,
ProfesBiOnal $usveyor No. 5.667 ia January 2000 tak@n from existing
deed recorde-and track right-of-way. maps•and dcea•not indicate an
actual- suntirey made by me. The bearings.were aeeumed only for the
purpo'se of-indicating angles.

• • ^. . . ^ Jr. ,
APpRl1VGn ....... v.e- n-__^...- Daniel

B. Harttulg
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^ ' ; . ,. ' • Parcel 17
Gary & Virginia Steiner

Being situated in the State of Ohio, County Of 8rie, Milan Townsbip,
Section 2 , J,.Porbes Tract and being more definitely described as

^ follows :
Commena3ng.at the iintersection of the centerline of River Road with
the South line of the J. Farbes Tract; Thence North 32°53'47" East
along the centerline of River Road a distance of 366.90 feet to
the northeasterly.aorner of a parcel owned'by Violet Mormino (DV 483
PG 383); Thenoe North 54°51113" Weat along the northerly line oE
Mormino a- distance of 337.70 feet to a' point on the easterly line of
the 01d Milan Canal, said point being the point.of beginning;

(1) Thence North 54°51'130 Wsst along the nottherly line of Niormino
a distance of 146.57 feet to a poi>^Con the easterly line of the
Rbbott Z'ract;

(2) Thence North 02°43113" West along said easterly line a'distauce
of 7.98 feet to a point-on the westerly line of the Old NJilan Canal;

(3). Thence northerly along said westerly line, along an arc of
a curve to the left, having a radius Of 1382.40 feet, a delta of
03018'548, a chord bearing North 44038151" Bast, a chord dietance of
79.97 feet, an arc length of 7908 feet to a point; _

(4). Thenoe continuing northerl y alting said westerly line, along an
arc of a ourve to the left, having a radius of 3133.10 feet, a delta
of 00032'550, a chord bearing North 42942'57" Bast, a chord distance
of 30.00 feet, an arc length of 30.00 feet to ite intersection with
,the southerly line.of'a parcel owned by Benry Seibert (DV 403 FG, s05)i

(5) Thence South 54°51!13" 8ast along the southerly line Of Seibert•
a distance of 151.17 Eeet to a point on the easterly line of the Old
Milan Canal; .

(6) Thence southerly along said eaeterly line,.along an aro of
a curve to the right, baving a radius of 3283.10 feet, a delta of
00°53'O1"; achoz`d bearing South 42°32'54^ West, a'chord dietanoe
Of 50.63 feet; an ara length of 50.63 feet to a poiint;

.(7) Thence aotitherly aontinning.along aaid easterly line, along
an arc of a curve to Che right, having a radius of.1532.40 feet, a
delta of 02927'00", a chord bearing South 44012'54!' West, a chord
dietance of 65.52feet,,an arc length of 65.53 feet to the pcikR.ef
beginnis^sg, containing 0.3999 aare, more or less, but being sub^ $$

°to all legal bighwaye, easemente and restrictione of record. a9

The above description was prepared by Daniel S. 8axtung Jr., $f
DrnPneainnnl Slnrvwvnr Ne^_ SK67 in 7anuarV 2000 taken from eSiS'S{i^

deed records andtrack right-of-way maps and does not'lnazcace
aetual survey made by me. The bearings were assumed only for t^ ^k^

ose of indicatileaur . ,ytdp p
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IN TIiE. CCLtRT OF COMMON PLEAS, CP ERIE CCTJNTY, OHIO.

In the Matter of the Application

for the Dissolution of the },filan Canal z PETITION.

Corynany, a Corporation. . • ° -T

- /L r̀nnL(n̂̂ . r̂!̂ G^Gr1J1./r 2u Ll/L/^r !G!L !!G/Lrr /rr ^nn!rnN.!L!.O.y L//̂ G^^L_Lr/J/. nr ^
-

r r

the petitioners
idow corseA Ralph M. Lockwood, Maltby Srnith and II. L. Wilson, a tuajority.

of the -directorsof.the Liilan Canal Coml+any, and allege:

That the Milan Canal Comparly is a corporation dulyorganized by an act

of the teneralaesembly of the State of Chio,passed January 24th, 1827_

'Thatthe petitioners deem it beneficial tothe interesta of the stock-

holders that thesaid corporation bedissolved.

That theoriginal objects of the corporation have been entirely aban-

doned.

The real and peraonal estate of naid corporation in as follows:

The`fo.llowing describedreal estate owned by the said Milan Canal

Company,.situate in the.To•rmslrips'of7ailan andlIurorl, in said Com_ty of

Erie and State of Ohio, being all the land.with all the rights;andap-

. ourtenanees thereof, owned bysaid HilanCanalCompany, within the bounds

of astrii) of land:one hundred and fifty feet in width,con¢.^.encingat

the,southerly end of the canal basin of said liilan Canal Company, near

the intersection of Main and SJnion Streets, in the Village of kiilan, in

said Erie County, Chioy and running thance in a north::rlydirection to

the mouth of the Huron River, in the Village of Huron in said Erie County,

and mhichstrip.o£.land is bounded on the west by a line distant fifty
;a. .. . . . ^ . ...

oftYie rail-1• Peet``£TOSn'^ nc1?`="^`ifnntiC^`•$ortli-parall'el vriththe centrailine.

road af the Wheeling and LakeErie Railroad Company,as aurveyed^;z;A'6e,ated and
construction on July 12th, A. D. 1881,

in oetween said Villages of Milan and fluron, and +

whichsaid .strip of land is bounded on the East by a line distant One

Itundred feet froin and running north parallelwith thesaid central line
' as surveyed located arrcl being constructed as aforesaid,

.of.said.railroad,,,tire east(and vrest lines ofsaid strip of land being

one hundred and fifty feet apart and running north parallel with each

Exhibit SE - 24



as surveyed, located and being constructed as aforesaid
other and with the central line of said railroadhfro*.i the naid place of

beginning to the said mouth of iluron River. Alao all of the so-called

Dry Dock and all of the said Canal Basizr arid all of the Upper and Lower

Locks of oaid canal, with all the grounds and priviloges'connected there-

with in addition to ahat-is included in the said strip of land above

described,--tlro said dr;r dock containing about one arin 1/2aeree,arui the

said Canal Basin containing about-Pive and 45/100 acres of lan:d be the

sane more or less. ---The said real estate is subject to alease to the -.

Pfhoeling and Lake Erie RailroadCompany fQr a term of 99 years connnenoing

on^the12thday of July, A. D. 1881, and ending on^the 12th day of July,

^A. D.1980, at an annual -rentalof Pifty.DOllers per year, renewable

f^^Theepersonal property of said -corporatiomconsists of the sum of [ŷ^$/OOL^T-o

now in the hands of the treasurgr-of eaid-corporqtion, the said Ralph

M. Lockvrood.

The books ofthe said corporation arr•` as.follows:

One ledger, one stock ledger, one treasurer's account book, one

--9tookbook and^'record of the nroceedings of the directors and stockhold-

ers.

SCHEDULE B.

TITe following is a full true and just aocount of the capitalstock:

Namesof Stockholders. Residence. No.Shares. Amount paid. Amount due.

E.Andrews(Estate of)

Simon Arsseiinan

Daniel Brightnwn

Pfilliam Baker.

Unknovin

Unknown.

Unknown.

36.:4648

1.50

1.50

-1.50

In full.

In full.

In full.

In full. .

None.

None.

None.

None.

Thos. J.Butman(Estate of) 9.1094 In full. None.

'Evelin,"Bates." Unknown -2.5728 In ful1.` None.

Caroline Butrnan(Estate of) .10.584 In full. None.

Myron Butman(Estate of) .710,4

Caroline Butman,2d -4.234$

In full.

In full.

None.

None.
(Now Caroline Cromwell,Taconta, Nashtirigton)

George Bridge Unknown. 4.711 In full. None.

k-CharlesB.Choate(Esta'te of)`. . .5 . In full. None.

c` '.



Namee.of,Stockholders. • Residenr,e. No.Sharea.

Lyman Cooke & Co. Unknqcm. 1.5168

Ira Coon Unknown. .5666

David H. Catiin . Unknown. .8

Delazon Dimon (Estate of) ,,4282

Sarah Demund (Estate'of)

Alfred Edwarde'& Co.' Unknown.

Frederiek Y1.F.owler (Estate of)

.94

. 4.,4q

Lyman Fay,Jr.,(Estate of). 1.5
I

Lyman Fay. (EBtate of) 9.37,ci
i

H..Fitch & Co., Unknown. 6.

Robert U. Ccfrdon (Estate of) •.

.E. H. Gibbs & Co.(Firm dissolved. ^
(G^ibbs deceased.

G. R. Gaston (Estateof)

2.758•

1.4952

D.& T. Hamilton (Estate of.each) 43.9608

}farren Hawley (Estate of) 1.5

tAartinHester=(EState:oP) . _.l...ri .
. il:v . . : -. . .. _ -. _..

Thomaa-Hamilton(Eet'ate of) 163.0892

Iloah Hill (Estate of) 3,^

I7athan Harris Unknown. 1.5

Walter Hoyt Unknown, 1.5

Aiary E. Hamilton( Eatate of) 6.5

Sarah 0. Halnilton (Estate of) •13.5

Daniel Hamilton (Estate of) 52,5654

JohnHamilton (Estate of) 76.

Amos B. Harris (Estate of) 6.615
.Formerly

1. ftarnon & Co.. (Buffalo. .7.2
. ..:. Now^.unknown

Isaac iiogle Unknown. 1.5

Calvin w. Howe & Co. Unknown. 9.376'

P. R. Iiopkins (Estate of) . 4.271

Nathan Jenkins (Estate of) 7:037

Epaphroditus Ishar,i. tfnknown. 1.5

Amount paid.

In full.

In full.

In full.

In full.

In full.

In.full.

In full.

In full.

.In full.

In full.

In full.

In full.

In full.

In full.

In full..

In full.

In fa11.

In full.

Ilt ft111.

In full.

In full.

In full.

In full.

In i1111.

0290.33..
In full.

In full.

In full.

In fu11.

In full.

In full.

Ainount due.

None.

None.

Iione.

None.

None.

None.

None.

None.

None.

Nox1e.

Hone.

None.

None.

None.

None.

None.

None.

None.

None.

None.

None. }

None.

None:

None.

$40.42

None.

laone.

None.

None.

None.

None.



4..

Names of Stockholders. Residenoe. No. Shares. Amount paid.Anount due.

Caleb Keith. Unknovn. S. In ftul. None:

Mrs..C. Knowlton (Estate of) . 3.60 In full. taone.

Benjamin Lee. (Estate of.) .

Henry Lockwood ( Estate of)

George Lockwood(Eatate of)

Q1 .5

1.5

1^1.6992

In fu11.

y25.00

48548.80

None.

4)50.00

^40.4P.

James C. Lockwood (Estate of) b6.5p52 . In fubl. None. x

W. E. Lockwood (Eatate o£)

.N '

•1:.70z9 In full. . Norie.

Franeis G. Lockwo.od(Estate of)

Stelihen A. Lockwood (Estate.of)

Ralph Lockwood (Estate of)

Sarah Lockwood Milan, 0.

168.1

5.25•

3.

2.6S1ft.

In full.

Infu11.

In 11x11.

Infu11-.

None. 'j

None.

None.

None. x

I,melia.Lockwood.(Estate of) 4.1874 In.full. None.

Ralph M..Lockwood Milan, 0.

.Benjmnin Mingus (Estate of)

=1:,

1.5

In full.

In full.

None.

None.

A. & J.S.MoClure(Eetmteof eaori)2'1.3318 in full. None.

EbenezerLferry.(Es.tate of) 1.5 In full. None.

Charles H. Mitchell Unknown. 3.4292• In full. None.

Elizabeth Marvin (Estate of) 3. In full. None.

David Mills Unknown. 1r694 In i1u11. None.

Charlotte lferry (Executrix)peeeaeed,7.i In full. None. •

John G. Nor.ton Toledo,.0. i. In full. None.

Jnlm G.Palmer Unknown. 1.5.- In full. None:

Francis Potter (Estate of)

John J. Penfield (Eatate..ef)

31.3646

1.

In full.

In full.

None.

None.

Lfar+,in L. Ruggles (Estato:of)
M. T. Rodman (Estate.of)

1.5
1.

In.full.
in full.

None.
None.

lYhitney squier (Eatate of) . 4.5 In full. None.

E. B. Sinnnons Unknown.

Harlow E. Sir:^ons . Unknomn.

Esther L. Saunders (Estate of) ,

1.5

1.5

5,

In full.

In full.

In full.

None.

None.

None.

John Smith (Estate of) . ^.1•43.8 In full. None.



r....'.rr...Y...p.MNMM.w
. . ^•^YWnut

Names of Stockholders. Residence. No. Shares.

Ezra Smith (Estate of) 3.

Charles Standart, Agent.(Deceased) 30.7358

Charles Standart (Estate.. of).

D. A. Stevens (Estate of)-:-

Mary E. Sinith Beloit, Wis.

.John W. Sisty Jdilan, 0.

John Stevens ( Estate.of)

Leonard Seekinger Unkno'•vn.

Spang & Co. Unknown.

J. D. Smith (Estate of)

Noraae Stoddard (Estate. of)

Maltby Smith

Town of Milan

0. -0. Tillinghast

Beloit, Wis.

15.

d888

.3816

1.3884

.88

5.25

85.8

Amount paid. Amount due.

In full.

In full.

In full.

.In f'ull.

In full.

In full.

In full.

In full.

In full.

In Etrll.

5.3282"In full.

1. - In full.

}61•.8162

Berlin Heights,0'.1.5.

Kneeland Townsenct (Estate of)

Williain T111in6hastUnknown.
.. .. ^ .e;:^ ... '

Daniel^ W. Warren " Unknown.

JamesR.WilcoxaanIJnknown.

Mrs. C. Wheat . . Unkncnvn.

Wm. A. White iJnkriown.

S. 1. Worcester . Unknown.

Margaret Watson Unknown

lYm. Winslow (Estate of )-

Jf. L. Wilson Milan,0.

In full.

In fuli.

3.6134 Itt ftAl..

1.135 In2til1.

1.,G . In full.

. 2.2428 in full.

.744 . In full.

4.17548In full.:

1.6458 In full.
k

60. In full.

^. .- In.full.

1. In full.

David J. Wilcoxaon (Estate of)1. In fl.ill.

Nono.

None.

None.

None.

Iione.

None.

None.

None.

None.

None.

None.

None.

None.

None.

None.

None.,

None.

None.

tione.

I{one.

None.

None.

None.

None.

None.

Total'mmaber of sharee,------- 1434:0826

The foregoing list of stockholders ir, madc up froln the books of tho

r+aid.corporation and no assigra¢enta of stock have been reeognizedwhieh

do not appear upon said books.



.,.,.._ .^_ .,.,...^..._.,^K.^..,.•-^..•.,..._.._ .

7,

The State of Ohio, Erie County, ss.

Maltby Smitri,being first duly sworn, says that he is one of the pe-

titionera hereinand that the facts stated in said application, and the

accounts, inveintories, ancl statements contained therein, are just and

true, so far as he knows, or has thetne.ansO,L_k`owing.

. Sworn to before me and aubscribed in my preeene.eby the sa3dMaltby

Smitri this±97^ dayof December, A. D. 1903.

NOTANY PUBUQ. HOCK COUNiY, WIS.
9.V CONM19?IOO kY.PIP.'!. i:[:•lMPCp gn .[m

e
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' IN TIIE COURT' OP COLl1A011 PLEAS OF ERIE COUIITY, 01110.

In tho Mattor of the App.lioation ) Journal Elltry.

for%thedissolution of t11o Milan ; July 27th,^1804.

Canal Company, a oorporation, ) Journal 31, Paga

The invrntory of real anrl pnrsonal proporty of the

Milan Carial Company hsrotoforr, dissolvocl, together with tho

appraisornont thnroof by t.ha apPraisora hereatoforc appointad

he.roin, under oath, having boon returned, the cotr^t being

fully advised in thn prornis.:s, finds naicl invetltory and ap-

prai9e•,rnont in all rca??er,is in oonfnrlnity to law and horoby

approvos and corifirrns tho aarnn.

And thnreupon this cause oame on to bn hcard on the

a:rplication of thn reaonive3;• hnr„iil for rn orclor to se1l tha

roal notato describnd in the psti.ti,on, oaicl roul ostate being

eloocribod as follvwn, to rrit: Situat•o in thej tornrshi_os.of l:{i-

lan and Huron, in Yaid County of Prio, artd State Vf Ohio, bo-

ing all tlv; land with all thn rights anel apyrurt.enarV:r,a thcro-

of, ownsd by said Milan Caual Company, ulithin thn hounds of

a strip of land ono hundred anel fifty foat in width, ootmnena-

in;; at thei soutifor.ly end of thm canal basin of said Milan

Canal Company, near thn intorsriction oi' Main and Union Streat

in thu Villagn of Milan, in said E.+.-ir County, Ohio, arld rw1-

ning thonoe in a northr,r.ly dirootion to t•he mouth of thn IIu

ron River,. in the Vilage of 1[uron, in saicl Eric County, and

whioh strip of land is bounderd on i.ho wost by a.tino distant

fifty fer,t from mtd running north parallel with the oontral

lino of thc railroad of tho W]loelinE; and Lake Eric Railroad
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Coraparly, as auxveyud, looaitr.d and iri the-prooess of construe-

tiont,ion ort July 12th, 1891, between said Villagcfo of Afilan and

Iluron, und whiah raid otrip of 1anc1is botuidnd on the enet

by.a line diatant'one•'hundred feet f±vm•and.:running north'

parallelwith the saic1 oranVxal lineof said ruilxoad, as sur-

voyed, looatod;ancl bei.ng construoted as af'oreraid, the east

anct wert lines of sairl stxip of iand being onr, hurtdred artd

fifty foet apart aild runninC norih varallal with oach othor

and with the asntrr:l line of saiel railroad, as r>urveye3el, lo-

0ated and beirl8 eorifitruci,ed ar, af.oresaid, froia thC said plaoe

of beginnirtg to the said uiouth of Ilurorl Rivor. Also all of

the so-ca.llecl J)xy Doa.k +arrcl all of bite said oanal basin arld

all of tho Upp4ir and Lovrex Looks of said cariul, tvith all tho

,^^,rourtdn and privilo8r•,r aonnectecl therewith in addition to

wllat is irlcluderd in ruid rtrip of lurtd above dororibecl, tho

stzid dry dook oontainin3 about onri and 1/2 acrcvs, and tlle sai

Canal Basin cortt+3ini!tt; about• fivo and 45/100 aor:s of land

be the raree tno*r or lora. T7hrs said xcA1iestatr, is subject to

a lnasn to the Wheeling and Lake Pxic Railxoacl Company for a

textn of 99 yearr oormencinG ott thes lptii day of July, A. D.

1831, an(l endin8 on tho 1,3th day of Juiy, A. 1). 1900, at an

annual xental of fifty dollars pefr year, renewable f:orevor.

And tho Court boi*tg fully advised in the Drrjt.tiror,

finda that it is neoosraxy for the ^oociver hexcin to sell

saicl xoal astute; arid it is orderr'rd that said recoiver rhall

advartiso and sell said xoal ast.ate at publio sale at the

oast door of thn Couxt Jloure, in tho City of Sarldv.rlcy, Courity

;of Erie and Stato of Ohio on the nineteenth day of Soptetaber,

D. 1904, at two olclook P. 14, for oarh arld ehall Bive due



notioo. of the time arid q.lacei of saidaale by advertiromnnt

iit a ne;wa3'tLrex of gr:nora.l oixculation in raid oounty for four

oorlraout•ivu wMN1C5 and cyaid rrial r,3trltr; rhatll not be ro.lcl for.

19a0 than. two-thrxdrs tho aDqrLliaod value,';tha aP'-prair0d"valuo

Unirig eight hundrAd dollarr.

Said N.oe:Lv,3r shall r1aXP, dL1O xNtuxn of raid3al0.
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IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

BOARD OF PARK COMMISSIONERS, CASE NO. 99-CV-442
ERIE METROPARKS
3910 E. Perkins Avenue JUDGE ANN B. MASCHARI
Huron, Ohio 44839,

Plaintiff

-vs-

KEY TRUST COMPANY OF OHIO, N.A., :
TRUSTEE OF THE TESTAMENTARY
TRUST OF VERNA LOCKWOOD
WILLIAMS
c/o Lee A. Matia, Assistant Vice President

& Trust Manager, Trust Real Estate Dept.
127 Public Square
Cleveland, Ohio 44114-1306

and

BUFFALO PRAIRIE, LTD.
c% D. Jeffery Rengel
421 Jackson Street
Sandusky, Ohio 44870

and

Vincent R. Otrusina
10719 River Road
Huron, Ohio 44839

and

Dale A. Hohler
10607 River Road
Huron, Ohio 44839

AMENDED COMPLAINT FOR
DECLARATORY RELIEF
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and

Ellen H. Hohler
10607 River Road
Huron, Ohio 44839

and

\V

Rita M. Beverick
10619 River Road
Huron, Ohio 44839

and

Patricia A. Charville, Trustee
U/A Patricia A. Charville Trust
Dated September 28, 1994
11615 River Road
Milan, Ohio 44846

and

Dorcas P. Gastier
12015 River Road
Huron, Ohio 44839

and

Gerald O.E. Nickoli
Robin L. B. Nickoli, as custodians for

Autumn M. Nickoli and
Jared J.B. Nickoli under the
Ohio Transfers to Minors Act

12501 River Road
Milan, Ohio 44846

and

Douglas Hildenbrand
1610 Campbell Street
Sandusky, Ohio 44870

and

2



John F. Landoll and/or
Virginia A. Landoll U/A

Co-Trustees Landoll Family Trust
Dated July 24, 1998

12515 River Road
Milan, Ohio 44846

and

\< Warren R. Jones
12819 River Road
Milan, Ohio 44846

and

Robert C. Bickley
58 Edison Drive
Milan, Ohio 44846

and

Theresa R. Johnston
10501 River Road
Huron, Ohio 44839

and

Eliot F. Fischer
10405 River Road
Huron, Ohio 44839

and

Kim Reid-Fischer
10405 River Road
Huron, Ohio 44839

and

Gary R. Steiner
403 Tecumseh Place
Huron, Ohio 44839

3



and

Virginia M. Steiner
403 Tecumseh Place
Huron, Ohio 44839

and

Michael P. Meyer
10719 River Road
Huron, Ohio 44839

and

Alice F. Fowler
9903-A River Road
Huron, Ohio 44839

and

Thomas S. Jordan
17841 S. Avon Belden Road
Grafton, Ohio 44044

and

Marsha A. Jordan
17841 S. Avon Belden Road
Grafton, Ohio 44044

and

John J. Joyce
2292 Ogontz Avenue
Lakewood, Ohio 44107

and

Christine Joyce
2292 Ogontz Avenue
Lakewood, Ohio 44107

4



and

Billy R. Rasnick
9903-D River Road
Huron, Ohio 44839

and

Donna J. Rasnick
9903-D River Road
Huron, Ohio 44839

and

Maria Sperling
9903-E River Road
Huron, Ohio 44839

and

Joseph Jirousek
12700 Reindeer Avenue
Garfield Heights, Ohio 44125

and

Patricia Jirousek
12700 Reindeer Avenue
Garfield Heights, Ohio 44125

and

Richard Rinella
9903-F River Road
Huron, Ohio 44839

and

Carol Rinella
9903-F River Road
Huron, Ohio 44839

5



and

Huron Lime Company
100 Meeker Street
P.O. Box 451
Huron, Ohio 44839

and

Edwin Coles
10709 River Road
Huron, Ohio 44839

Lisa Coles
10709 River Road
Huron, Ohio 44839,

Defendants

For its Amended Complaint, Plaintiff, Board of Park Commissioners, Erie MetroParks (the

"Park District"), states as follows:

1. Pursuant to a lease dated July 12, 1881, filed for record August 9, 1881, and recorded

in Volume 2, Pages 26, 27 & 28 of Erie County Lease Records (the "Lease"), The Milan Canal

Company ("Milan Canal") leased to The Wheeling and Lake Erie Railroad Company ("Wheeling

Railroad"), certain real property more particularly described in the Lease (the "Property"). The term

of the Lease is 99 years, renewable forever. The annual rent under the Lease is $50.00. A copy of

the Lease is attached as Exhibit A hereto and made a part hereof.

2. The Lease was renewed in 1979 by Wheeling Railroad for an additional term of 99

years.

6



3. Wheeling Railroad was merged into Norfolk and Western Railway Company ("N &

W") in 1988.

4. In 1990, N & W quit-claimed its interest as lessee under the Lease to The Wheeling

and Lake Erie Railway Company ("Wheeling Railway"), reserving, however, certain fiber optic

easements.'

5. The rights of Wheeling Railway under the Lease as lessee of the Property and

Wheeling Railway's interest in other property were subsequently conveyed to the Park District by

a deed filed for record on June 1, 1998 and recorded in Erie Official Records Book 398, Page 51.

In the deed, Wheeling Railway reserved the right to run and maintain a railway line over the

Property.

6. Since acquiring their leasehold interests in the Property, Wheeling Railway and

subsequently the Park District made continuous use of the Property, including the. maintenance

thereon of ties, bridges, culverts and hundreds of tons of ballast.

7. Until they received an exemption, the Wheeling Railway and subsequently the Park

District paid all real estate taxes attributable to the Property.

8. Upon information and belief, certain assets of Milan Canal, including the lessor's

interest in the Lease and fee simple title to the Property (subject, however, to the Lease and to the

lessee's rights thereunder) were acquired by Defendant Key Trust Company of Ohio, N.A., Trustee

of the Testamentary Trust of Verna Lockwood Williams ("Key Trust").

Wheeling Railway is not the same entity as Wheeling Railroad.
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9. All or a portion of the Lessor's interest in the Lease and fee simple title to the

Property (subject, however, to the Lease and to the lessee's rights thereunder) may have been

transferred by Key Trust to Defendant Buffalo Prairie, Ltd. ("Buffalo Prairie").

10. All or a portion of the Lessor's interest in the Lease and fee simple title to the

Property (subject, however, to the Lease and to the lessee's rights thereunder) may have been

transferred by Buffalo Prairie to one or more of Defendants Vincent R. Otrusina, Dale A. Hohler,

Ellen H. Hohler, Rita M. Beverick, Patricia A. Charville, Trustee U/A Patricia A. Charville Trust

Dated September 28, 1994, Dorcas P. Gastier, Gerald O.E. Nickoli and Robin L. B. Nickoli, as

custodians for Autumn M. Nickoli and Jared J.B. Nickoli under the Ohio Transfers to Minors Act,

Douglas Hildenbrand, John F. Landoll and/or Virginia A. Landoll U/A Co-Trustees Landoll Family

Trust Dated July 24,1998, Warren R. Jones, Robert C. Bickley, Teresa R. Johnston, Eliot F. Fischer,

Kim Reid-Fischer, Gary R. Steiner, VirginiaM. Steiner, Michael P. Meyer, Alice F. Fowler, Thomas

S. Jordan, Marsha A. Jordan, John J. Joyce, Christine Joyce, Billy R. Rasnick, Donna J. Rasnick,

Maria Sperling, Joseph Jirousek, Patricia Jirousek, Richard Rinella, Carol Rinella, Huron Lime

Company, Edwin Coles or Lisa Coles.

11. The Park District is in the process of improving the Property for use as a recreational

trail for the transportation of persons and property.

12. When Wheeling Railway acquired its interest in the Lease from N & W, there was

confusion as to who was to continue making the rent payments under the Lease, and as a result

Wheeling Railway neglected to make the rent payments under the Lease.

13. Wheeling Railway did not receive any notice from the lessor under the Lease that it

was in default in its payment of rent.

8



14. When Wheeling Railway, as transferee of the lessee's rights under the Lease,

discovered that rent under the Lease had not been paid, it attempted to determine from Society Bank,

predecessor to Key Trust, who was responsible for collecting such rent. However, it received no

adequate response. On or about September 29, 1995, Wheeling Railway sent to Society Bank

Wheeling Railway's check (the "Wheeling Check") in the amount of $300.00 for rent for the years

1990 through 1995.

15. The Wheeling Check was not returned to Wheeling Railway by Society Bank.

16. When the Park District purchased the lessee's interest under the Lease from Wheeling

Railway, Wheeling Railway neglected to advise the Park District of the tardy rent payments.

17. For over one hundred years prior to 1990, rent under the Lease had been timely paid.

The Park District is ready, willing and able to make all payments required under the Lease, including

any delinquent rental payments.

18. On September 14, 1999, the Park District mailed to Key Trust a check in the amount

of $550.00, representing the rent payable under the Lease through the year 2000 (the "Park District

Check").

19. Disputes have arisen between the Park District and Defendants as to the interpretation

of various provisions of the Lease relating to the permitted use of the Property.

20. On September 27,1999, counsel for Key Trust transmitted to the Park District a letter

stating that the Park District Check would be returned and that the Lease had terminated, a copy of

which letter is attached as Exhibit B hereto and made a part hereof.

21. Under principals of law and equity the Lease is in full force and effect.
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22. Permitting the lessor to terminate the Lease would result in a forfeiture, whichthe law

abhors, and work a substantial injustice upon the Park District.

WHEREFORE, Plaintiff demands judgment against Defendants as follows:

(a) That a declaratory judgment be entered in favor of Plaintiff declaring that:

(i) The Lease is in full force and effect;

(ii) Plaintiff is the holder of all of the lessee's rights under the Lease;

(iii) Plaintiff is the lessee of the Property pursuant to the Lease;

(iv) Any rights of Defendants in or to the Property are subject to the rights of

Plaintiff as lessee of the Property;

(v) Plaintiff is entitled to sole and exclusive occupancy of the Property; and

(vi) The Lease permits Plaintiff to improve and use the Property as a recreational

trail.

Costs of this action.

Such further relief to which Plain^'iff may be entitled.

Respectfully submitted,
BAUMGARTNER & O'TOOLE
Legal Professional Association

By:
braham Lieberman (40014295)

Dennis M. O'Toole (0003274)
Attorneys for Plaintiff,

Board of Park Commissioners, Erie MetroParks
582 N. Leavitt Road
Amherst, Ohio 44001-1131
Phone: (440) 244-1212

10



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Amended Complaint for Declaratory Reliefhas

been sent by ordinary U.S. mail, postage pre-paid, this Itl ' hday of July, 2000, to Randal L.

Strickler, Attorney for Defendant, Key Trust Company of Ohio, N.A., Trustee, etc., 16 West Church

Street, P.O. Box 543, Milan, Ohio 44846; J. Anthony Logan, Attorney for Buffalo Prairie, Ltd.,

assignee of Defendant, Key Trust Company of Ohio, N.A., Trustee, etc., Wright & Logan Co.,

L.P.A., 4266 Tuller Road, Suite 101, Dublin, Ohio 43017; and to D. Jeffery Rengel, Attorney for

Buffalo Prairie, Ltd., assignee of Defendant, Key Trust Company of Ohio, N.A., Trustee, etc., 421

Jackson Street, Sandusky, Ohio 44870.

Abraham Lieberman
Attomey for Plaintiff, Board of Park

Commissioners, Erie MetroParks

TO THE CLERK:

Please serve the summons and a copy of the Amended Complaint for Declaratory Reliefupon

Defendants Vincent R. Otrusina, Dale A. Hohler, Ellen H. Hohler, Rita M. Beverick, Patricia A.

Charville, Trustee U/A Patricia A. Charville Trust Dated September 28, 1994, Dorcas P. Gastier,

Gerald O.E. Nickoli and Robin L. B. Nickoli, as custodians for Autumn M. Nickoli and Jared J.B.

Nickoli under the Ohio Transfers to Minors Act, Douglas Hildenbrand, John F. Landoll and/or

Virginia A. Landoll U/A Co-Trustees Landoll Family Trust Dated July 24,1998, Warren R. Jones,

Robert C. Bickley, Teresa R. Johnston, Eliot F. Fischer, Kim Reid-Fischer, Gary R. Steiner, Virginia

M. Steiner, Michael P. Meyer, Alice F. Fowler, Thomas S. Jordan, Marsha A. Jordan, John J. Joyce,

11



Christine Joyce, Billy R. Rasnick, Donna J. Rasnick, Maria Sperling, Joseph Jirousek, Patricia

Jirousek, Richard Rinella, Carol Rinella, Huron Lime Company, Edwin Coles and Lisa Coles., by

certified mail, return receipt requested, at the addresses shown in the caption.

Abraham Lieberman
Attorney for Plaintiff, Board of Park

Commissioners, Erie MetroParks

ndy 14,2000
G:\Wolasl7\17064\declsreomplaint2,wpd
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LtI^H (i[.2. lLGLV^/ V^ q.4Q /'^ CfAi^ enLL4, V^lw



vj-O-^Ur,2. ^-
ra ai

y Q
¢v a C+.IyS^ heivlf{.e1 r li+r/%^' ^a/unQeQ eVr(/`. ^.^xfSP f^C^1.e^Jr^ rur(/ !,^a,t.(:.rcPi11

a. /

acl /n '
0:eP^/ ce

^ . ' et ne . („, 1 °^i l j1'l('n^ q^ r
^

, L r al 2^ /I
^ ,. a-neo r../lua..ft^e f(JQ l / u<

Q.wd^.^'^^c+%^ _^r•..eer PiA.:^..Fl7nr:/„'
'

, ,/( / y'1 (/ -./ rJ .o/ JTn . +.o,.. G,.^o116t,CI..P/nx.a(/tJ(a n' Cranw•(r
N .'^6hmFfC^ Oltl /JIeI,QG¢'V / Q^rt,.\Q.^ (HrIMA IL:,.a/ /'Q n e `/ro^,Ji<.Kq p 7 pQ p:

1(Lm.l`I„- Gaa.nPd l qt/<(11 9 / a^ ['/

P ^ .rv l: ,,,a d/ar'
r

1n.. C)

l (2'-0
yn n /

^LGL 0,,. (i le, O V /!^! N.f rnrd G(cd.9ro,'U (dyi^ l /^' f1 T' ^ S : •
)V //l e rn,t. yn /̂> l'ĉ tJal.,vr+•-^ Qn3.Jr>{^ .
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RANDAL L. STRICKLER CO., L.P.A.
16 WEST CHURCH STR_ET . P.O. Box 543 • MILAN, ONio 44846-0543

14191 499-4605 • FAX: (419) 499-4606

RANDAL L. STRICKLER

September 27, 1999

Mr. Jonathan R. Granville, Director-Secretary
Erie MetroParks
3910 East Perkins Avenue
Huron, OH 44 839

Sent via facsimile and Reeular L.S. Mail

Dear Mr. C^.anville:

As vou know, the undersi;ned represents Key Trust Company, N.A. as Trastee of the Vema
Lockwood Williams Trust. Please be advised that Key Trust has been made aware that agents,
employees, and/or representatives of the Erie County MetroParks have been trespassing on the
properry known as the Milan Canal. As vou also know, as evidenced by your board tendering a
check to Key Trust relative to the reat for the lease between the Wheeling and Lake Erie Railroad
and the Milan Canal Company, Key Tnist is the successor in interest to the assets of the Milan Canal
Company, includin-, but not limited to the real estate.upon which your agents, employees, and/or
representatives have been trespassing on. Thereiore, since you recoaiize the ownership interest of
Key Trust, your trespass can only be considered as intentional.

Please be further advised that it is the position of Key Trust that the lease covenants have
been broken, and that the lease between the Wheeling and Lake Erie Railroad, and its successors in
interm and the Milan Canal Company and its successors in interest is null and void. As such, Mike
Thacker of Key Trust will be retumine the above referenced check to you under separate cover.

Furthermore, it is the understanding of Key Trust that the Erie County MetroParks has
accepted the bid of Dale Close and Sons to begin construction of a bike path and/or walkin; path
relative to the Huron River Greenway Project, part of which runs along the Milan Canal property.
Please allow this letter to serve as notice to the Erie County MetroParks that Key Trust is assetting
its ownership interest in the Milan Canal property. Therefore. Kev Trust demands that vou cease
and desist anv and all activities on the Vtilan Canal propertv immediatelv. In the event that
vou fail to cease these activities . Kev Trust will have no other option but to pursue each and
everv leaal remedv available to it to eiect vou from the gronertv and enjoin vou from
tresnassino constructiny or the makino of anv improvement upon the Milan Canal nrooertv,
as well as seelcins damaaes for vour unauthorized trespass upon Kev Trust's real estate.
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If you wish to discuss this matter fiuther, please do not hesitate to contact the undersigned
directly. Thank you for your anticipated cooperation in this matter.

Sincerely,

RANDAL L. STRICKLER CO., L.P.A.

Randal L. Strickler
Attorney and Counselor at Law

RLS/dc

cc: Kevin J. Zeiher, Member, Erie County MetroParks Board
Frederick H. Deering, Member, Erie County MetroParks Board
Starr TruscoM Member, Erie County MetroParks Board
The Honorable Judge Beverly McGookey, Erie County Probate Court
Dennis O'Toole, Esq.
Abraham Lieberman, Esq.
Dale Close And Sons
Michael J. Thacker, Esq.
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IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

BOARD OF PARK COMMISSIONERS, . CASE NO. 99-CV-442
ERIE METROPARKS,

Plaintiff
JUDGE ANN B. MASCHARI

-vs-

KEY TRUST COMPANY OF OHIO, N.A.,:
TRUSTEE OF THE TESTAMENTARY
TRUST OF VERNA LOCKWOOD
WILLIAMS, et al.,

Defendants

PLAINTIFF'S COMBINED MOTION
FOR TEMPORARY RESTRAINING
ORDER AND PRELIMINARY
INJUNCTION

Pursuant to Rule 65 of the Ohio Rules of Civil Procedure, Plaintiff, Board of Park

Commissioners, Erie MetroParks, hereby respectfully moves for orders from this Court granting

Plaintiff a Temporary Restraining Order and a Preliminary Injunction against the Defendants

(including the Defendants to be added as new parties to this action by the Motion for Leave to File

Amended Complaint Instanter being filed concurrently herewith), collectively, and each of them

individually, enjoining Defendants (and anyone acting on their behalf, in association with them or

in concert with them) from directly or indirectly: (1) damaging or altering any portion of the property

(the "Property") that is covered or alleged to be covered by the lease that is the subject of this action

or any improvements thereon; (2) posting, placing or maintaining signs, barriers, barricades,

obstructions, equipment or personal property of any kind on the Property; (3) interfering with the use

ofthe Property by Plaintiff or Plaintiff's employees or authorized representatives; (4) interfering with
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persons using those portions of the Property that Plaintiff opens or has opened to public use.

Plaintiff also respectfully requests an Order from this Court requiring Defendants to immediately

remove all signs, barriers; barricades, obstructions, equipment and personal property posted or placed

upon the Property by Defendants or anyone acting on their behalf, in association with them or in

concert with them.

The Temporary Restraining Order and a Preliminary Injunction are necessary to preserve the

status quo among the parties pending a decision by this Court on the merits, in order to prevent

damage to the Property, and in order to prevent injury to persons. The reasons for this Motion are

more fully set forth in the Memorandum in Support of this Motion, which is being filed

contemporaneously herewith and is expressly incorporated herein by this reference.

Respectfully. submitted,

BAUMGARTNER & O'TOOLE
LEGAL PROFESSIONAL ASSOCIATION

By:
Abraham Lieberman (0014295)
Dennis M. O'Toole (0003274)
Attorneys for Plaintiff, Board of Park

Commissioners, Erie MetroParks
582 North Leavitt Road
Amherst, Ohio 44001-1 1 3 1
Ph. (440) 244-1212

I



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Plaintiff's Combined Motion for Temporary

Restraining Order and Preliminary Injunction has been sent by ordinary U.S. mail, postage pre-paid,

this ' ilay of July, 2000, to Randal L. Strickler, Attorney for Defendant, Key Trust Company

of Ohio, N.A., Trustee, etc., 16 West Church Street, P.O. Box 543, Milan, Ohio 44846; J. Anthony

Logan, Attorney for Buffalo Prairie, Ltd., assignee ofDefendant, Key Trust Company of Ohio, N.A.,

Trustee, etc., Wright & Logan Co., L.P.A., 4266 Tuller Road, Suite 101, Dublin, Ohio 43017; and

to D. Jeffery Rengel, Attorney for Buffalo Prairie, Ltd., assignee of Defendant, Key Trust Company

of Ohio, N.A., Trustee, etc., 421 Jackson Street, Sandusky, Ohio 44870.

Abraham Lieberman
Attorney for Plaintiff, Board of Park

Commissioners, Erie MetroParks

July 14, 2000
G:\Wolzs I7\I7064Molion7ROl.wpd
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IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

BOARD OF PARK COMMISSIONERS,
ERIE METROPARKS,

Plaintiff

-vs-

KEY TRUST COMPANY OF OHIO, N.A., :
TRUSTEE OF THE TESTAMENTARY
TRUST OF VERNA LOCKWOOD
WILLIAMS, et al.,

Defendants

CASE NO. 99-CV-442

JUDGE ANN B. MASCHARI

PLAINTIFF'S MEMORANDUM
IN SUPPORT OF COMBINED
MOTION FOR TEMPORARY
RESTRAINING ORDER AND
PRELIMINARY INJUNCTION

Plaintiff, Board of Park Commissioners, Erie MetroParks, subnuts this Memorandum in

Supportof its combined Motion for Temporary Restraining Order and Preliminary Injunction during

the pendency of this action against Defendants Key Trust Company of Ohio, N.A., Trustee of the

Testamentary Trust of Verna Lockwood Williams, Buffalo Prairie, Ltd., the alleged assignee and real

party in interest for Key Trust Company of Ohio, N.A., Trustee of the Testamentary Trust of Verna

Lockwood Williams, and the new party defendants sought to be added by the Motion for Leave to

File Amended Complaint Instanter being filed concurrently herewith: Vincent R. Otrusina, Dale A.

Hohler, Ellen H. Hohler, Rita M. Beverick, Patricia A. Charville, Trustee U/A Patricia A. Charville

Trust Dated September 28, 1994, Dorcas P. Gastier, Gerald O.E. Nickoli and Robin L. B. Nickoli,

as custodians for Autumn M. Nickoli and Jared J.B. Nickoli underthe Ohio Transfers to Minors Act,

Douglas Hildenbrand, John F. Landoll and/or Virginia A. Landoll U/A Co-Trustees Landoll Family



Trust Dated July 24, 1998, Warren R. Jones, Robert C. Bickley, Theresa R. Johnston, Eliot F.

Fischer, Kim Reid-Fischer, Gary R. Steiner, VirginiaM. Steiner, Michael P. Meyer, Alice F. Fowler,

Thomas S. Jordan, Marsha A. Jordan, John J. Joyce, Christine Joyce, Billy R. Rasnick, Donna J.

Rasnick, Maria Sperling, Joseph.Jirousek, Patricia Jirousek, Richard Rinella, Carol Rinella, Huron

Lime.Company, Edwin Coles and Lisa Coles.

1. STATEMENT OF THE CASE

The subject of this action is a lease dated July 12, 1881, for a term of ninety-nine (99) years,

renewable forever (the "Lease"). The Lease covers at least portions of a strip of land formerly used

for train transportation, and which is now in the process of being improved as a parkway for

transportation by pedestrians and vehicular traffic and other park purposes (the portions which are

subject to the Lease being hereinafter referred to as the "Property"). Plaintiff isthe current holder

of the tenant's rights under the Lease, and Defendants claim some right to the Property that is subject

to the Lease.

Plaintiff filed a Complaint in this case seeking a declaration from this Court that, among

other things, the Lease is in full force and effect and that Plaintiff is entitled to sole and exclusive

occupancy of the Property.

Recently, some or all of the Defendants or persons acting at their direction and control have

taken actions to interfere with the Park District's possession of the Property and the public's use of

those portions of the Property that have been opened to the public. Recently, such actions have

included posting "keep out" signs on the Property, erecting barriers, barricades and obstructions on

the bike trail, interfering with Plaintiff's contractor working on the site, verbally assaulting trail users ^
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and, on July 12, 2000, assaulting one of the PlaintifPs rangers who was in the process of patrolling

the Property (Affidavit of Park Ranger Robert Davis, attached hereto).

As is evidenced from the Affidavit of Robert Davis, there is a real danger that, if this Court

does not grant the Temporary Restraining Order and Preliminary Injunction sought, the Property may

be damaged and/or the Park District's employees and members of the public may be injured.

II. ARGUMENT

A preliminary injunction is designed to preserve "the court's ability to grant effective,

meaningful relief after a determination of the merits." Gobel v. Laing (1976), 12 Ohio App.2d 93,

94; City ofCleveland v. Div. 268 ofAmalgamated Assn. ofStreet Electric Railway & Motor Coach

Employees of America (1948), 84 Ohio App. 43, 46 (purpose of a preliminary and temporary

injunction or restraining order is to preserve the status quo of the parties and their rights pending

final adjudication of the cause upon the merits).

In the instant case, a temporary restraining order and a preliminary injunction are absolutely

essential to preserve the status quo among the parties and to preserve the Court's ability to provide

a meaningful remedy. Defendants have interfered with the rights of Plaintiff and the public to use

the Property and have recently threatened violence (Affidavit of Ranger Robert Davis). There is

every indication that the actions of the Defendants will escalate resulting in damage to the Property

and/or injury to persons. Defendants, on the other hand, will sustain absolutely no harm or

inconvenience by the granting of requested injunctive relief. If the Court determines that the Lease

has terminated, Plaintiff will vacate the Leased Property or acquire it by appropriation.
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Accordingly, the Temporary Restraining Order and Preliminary Injunction requested by

Plaintiffls Motion are absolutely essential to preserve the status quo between the parties and to

prevent irreparable harm.

Respectfully submitted,

BAUMGARTNER & O'TOOLE
LEGAL PROFESSIONAL ASSOCIATION

By:
Abraham Liebennan (0014295)
Dennis M. O'Toole (0003274)
Attorneys for Plaintiff, Board of Park

Commissioners, Erie MetroParks
582 North Leavitt Road
Amherst, Ohio 44001-1131
Ph. (440) 244-1212
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Plaintiff's Memorandum of Law in Support of

Combined Motion for Temporary Restraining Order and Preliminary Injunction has been sent by

ordinary U.S. mail, postage pre-paid; this day of July, 2000, to Randal L. Strickler, Attorney

for Defendant, Key Trust Company of Ohio, N.A., Trustee, etc., 16 West Church Street, P.O. Box

543, Milan, Ohio 44846; J. Anthony Logan, Attorney for Buffalo Prairie, Ltd., assignee of

Defendant, Key Trust Company of Ohio, N.A., Trustee, etc., Wright & Logan Co., L.P.A., 4266

Tuller Road, Suite 101, Dublin, Ohio 43017; and to D. Jeffery Rengel, Attorney for Buffalo Prairie,

Ltd., assignee of Defendant, Key Trust Company of Ohio, N.A., Trustee, etc., 421 Jackson Street,

Sandusky, Ohio 44870.

Abraham Lieberman
Attomey for Plaintiff, Board of Park

Commissioners, Erie MetroParks

July14,2000
GAWolas I7\17064\1ROmemiswl.wpd
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STATE OF OHIO

COUNTY OF
SS: AFFIDAVIT OF ROBERT J. DAVIS

I, Robert J. Davis, the undersigned, being first duly sworn, depose and state as follows:

1. My name is Robert J. Davis and I am employed by Erie MetroParks as a Park Ranger.

2. On or about 10:10 p.m. on July 12,2000 while closing gates on Erie MetroParks Huron River

Greenways I saw no trespassing signs in the middle of the greenway near the Dupont March exit to

the trail. At the entrance to the camp ground I saw more signs and 3 or 4 people with vehicles

blocking the trail. As I exited my cruiser to close the gates the subjects began yelling and

approached threatening to call the sheriff to evict me from the property. As I proceeded with my

closing duties one female demanded I leave and wanted my identification card. She then grabbed

at my duty belt in the area of the revolver and was pushed away. She then opened the passenger side

door of the cruiser and grabbed items from the front seat and said she had the right to do anything

she wanted. She was advised that was government property and to return it which she did

reluctantly. I had to lock the cruiser with the keys in the ignition to keep her from re-entering, which

cut off communication to the sheriff's office for help. Subjects then left after more threats of calling

the sheriff. I advised them that they should call the sheriff s office to make them feel better about

the situation. I then called Neil Hemminger from the camp ground nearby to bring keys to get in to
v., ln^e,j

cruiser. He arrived at approximately 10:48 p.m. I lRFileeA cruiser and left the scene.

3. On March 10, 2000, myself, accompanied by two other park rangers made an examination

of part of the park trail adjacent to premises owned by Vincent Otrusina. In the center of the trail

premises we observed that a large hole had been dug, approximately six feet deep and ten feet wide,



with the soil placed to the west, east and south which effectively blocked the trail so no vehicles

could get through. We then viewed that part of the trail adjacent to premises owned by Edwin and

Lisa Coles and observed a large backhoe parked in the center of the trail, which also made the trail

impassible.

4. Further affiant sayeth naught.

Sworn to before me and subscribed in my presence this ^T'4day of July, 2000.

Notary Public

1Wy 14, 2000
G:\WolesITV054^Flidavitdavis1 wpd

ABRAHAM LIEBERMAN, Attorney At Law
Notary Public • State of Ohio

My commission has no expiration date.
Section 147.03 R.C.
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IN THE COURT OF COMMONPLEAS
ERIE COUNTY, OHIO

BOARD OF PARK COMMISSIONERS,
ERIE METROPARKS

Plaintiff

-vs-

KEY TRUST COMPANY OF OHIO, N.A.,:
TRUSTEE OF THE TESTAMENTARY
TRUST OF VERNA LOCKWOOD
WILLIAMS, et al.,

Defendants

STATE OF OHIO

COUNTY OF LORAIN
SS

Abraham Lieberman, being sworn, states:

CASE NO. 99-CV-442

JUDGE ANN B. MASCHARI

CERTIFICATE OF COUNSEL

1. I am licensed as an attorney and counselor at law in the State of Ohio. I am an
attorney for Plaintiff, Board of Park Commissioners, Erie MetroParks.

2. On July 14, 2000, I placed a telephone call to the law offices of D. Jeffery Rengel at
11:30 a.m. I spoke with a lady who identified herself as Lori Denres, and advised me that she was
Mr. Rengel's secretary. She also advised me that Mr. Rengel was on vacation. I advised her that
I represented the Board of Park Commissioners and that, on the afternoon of July 14, 2000, I
intended to file a Motion for Temporary Restraining Order and Preliminary Injunction against Key
Trust Company of Ohio, N.A., Trustee of the Testamentary Trast of Verna Lockwood Williams,
Buffalo Prairie, Ltd. and various property owners who I assumed were represented by Mr. Rengel.
Ms. Denres stated that there was another attorney in Mr. Rengel's office, and she would advise him
of what would happen.



3. It is my understanding that D. Jeffery Rengel represents, not only Buffalo Prairie,
Ltd., but also all of the additional Defendants, based upon complaints in forcible entry and detainer
Mr. Rengel filed on their behalf with the Huron Municipal Court and the Erie County Court.

4. On July 14, 2000, at 11:35 a.m., I spoke by telephone with Randal Strickler, counsel
to Key Trust Company of Ohio, N.A., Trustee of the Testamentary Trust of Vema Lockwood
Williams. I informed Mr. Strickler that I intended to file a Motiorrfor Temporary Restraining Order
and Preliminary Injunction against Key Trust Company of Ohio, N.A., Trustee of the Testamentary
Trust of Verna Lockwood Williams, Buffalo Prairie, Ltd. and various property owners.

5. Further Afflant sayeth naught.

Abraham Lieber5man

Sworn to before me and subscribed in my presence this 14th day of July, 2000.

Notary Public

6c

7
yĴAN. Ê F.̂ HEBERIJNp

July 14, 2000 •"^^l r

y

^ ftftd aft
G:1Wo1zsi7\17064\certcounsel1 ^ ^ ^uftmigo'0, =4
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IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

d^Y'1

^ f.,• ^.. ^.(:^

C-i

Gr

cp cp.

BOARD OF PARK COMMISSIONERS, CASE NO. 99-CV-442
ERIE METROPARKS,

Plaintiff
JUDGE

-vs-

KEY TRUST COMPANY OF OHIO, N.A., :
TRUSTEE OF THE TESTAMENTARY .
TRUST OF VERNA LOCKWOOD
WILLIAMS, et al.,

TEMPORARY RESTRAINING ORDER

Defendants

For good cause shown, Plaintiffs MotionforTemporary Restraining Order ishereby granted.

leave to file Amended Complaint for Declaratory Relief is hereby granted.

IT IS THEREFORE ORDERED that commencing with the filing hereof and for fourteen (14)

days hereafter, or until further order of this Court, or by consent of the parties, Defendants and their

agents, servants, employees, attorneys and those persons acting on their behalf, in association with

them or in concert with them who receive actual notice of this Order, whether by personal service

or otherwise, be and are hereby restrained and enjoined from directly or indirectly: (1) damaging or

altering any portion of the property (the "Property") that is covered or alleged to be covered by the

lease that is the subject of this action or any improvements thereon; (2) posting, placing or

maintaining signs, barriers, barricades, obstructions, equipment or personal property of any kind on

the Property; (3) interfering with the use of the Property by Plaintiff or Plaintiff's employees or
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authorized representatives; (4) interfering with persons using those portions of the Property that

Plaintiff opens or has opened to public use.

IT IS FURTHER ORDERED that Defendants remove all signs, barriers, barricades,

obstructions, equipment and personal property posted or placed upon the Property by Defendants or

anyone acting on their behalf, in association with them or in concert with them:

IT IS FURTHER ORDERED that Plaintiff's Motion for a Preliminary Injunction is set for

hearing at 9:00 o'clock? m. on July 25, , 2000.

Because Plaintiff is a political subdivision, no security is required.

IT IS FURTHER ORDERED that copies of this Order be immediately served upon

Defendants by the Sheriff or by PlaintifPs counsel or his designee pursuant to the Rules of Civil

Procedure, or by any other manner permitted by law: Plaintiffs are restrained from
any use of the property until after July 25, 2000 at 9:00 a.m.* At which time

IT IS SO ORDERED. Courtshall conduct a: hearing.

Date: , 2000

.mry 14, 2000
G:1 Wolss 171170641TROjudgementeNryl.wpd

*Provided, however, Plaintiff may continue to allow the public to use
those portions of the property that have heretofore been opened to public
use, such use to be in accordmice with Park Regulations.

2
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IN THE COMMON PLEAS COURT
OF ERIE COUNTY, OHIO

Board of Park Commissioners,
Erie Metroparks, ) Case#99-V-442

Plaintiff Judge 1. Cirigliano

AUG .9 200J

-v- , ) ANSWER TO AMENDED COMPLAINT
AND COLnITERCLAIM

Key Trust Company of Ohio, NA ) (Jury Demand Endorsed Hereon)
Trustee of the Testamentary
Trust of Verna Lockwood
Williams, et.al., ) D. Jeffery Ren-el (#0029069)

Thomas R. Lucas (#0071916)
Defendants ) 421 Jackson S[reet

Sandusky, Ohio 44870
419-627-0400

J. Anthony Logan
Peagy Kirk Hall
WRIGHT & LOGAiN CO., L.P.A.
4266 Tuller Road. Suite 101
Dublin. Ohio 43017
(614)791-9112

Now come Defendants, Key Trust Company of Ohio, N.A., Trustee of the

Testamentary Trust of Verna Lockwood Williams (hereinafter "Key Trust"), Buffalo

Prairie, Ltd.; Vincent R. Otrusina, Dale A. Hohler, Ellen H. Hohler. Rita M. Beverick.

Patricia A. Charville, Trustee li/A/ Patricia A. Charville Trust, Dorcas P. Gastier, Gerald

O.E. Nickoli and Robin L.B. Nickoli as custodians for Autumn M. Nickoli and Jared J.B.

i`Iickoli, Douglas Hildenbrand, John F. Landoll and/or Virginia A. Landoll U.A. Co-trustees

of Landoll Family Trust, Warren R. Jones. Robert C. Bickley, Theresa R. Johnston, Eliot F.

Fischer. Kim Reid-Fischer, Garv R. Steiner. Virginia M. Steiner, Michael P. Mever. Alice F.

Fowler. Thomas S. Jordan, Marsha A. Jordan, John J. Joyce, Christine Joyce, Billy R.

Rasnick. Donna J. Rasnick, Maria SperlinQ, Joseph Jirousek, Patricia Jirousek, Richard

Rinella, Carol Rinella, Huron Lime Company. Edwin Cotes and Lisa Coles by and through

counsel, and make this their Answer to the Amended Complaint of Plaintiff and

Counterclaim against Plaintiff.
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1. Defendants admit the allegations contained in Paragraphs 1, 2, 9, 10 and 19 of

Plaintiff's Amended Complaint.

2. Defendants denv the allegations contained in Paragraphs 3, 4, 5, 7, 14, 15, 16, 17,

18, 20 and 22 of Plaintiff's Amended Complaint for want of knowledge sufficient to form

a belief as to the truth or falsity thereof

3. Defendants deny the allegations contained in Paragraphs 6, 11 and 21 of

Plaintiff's Amended Complaint.

4. Defendants specifically deny the allegation in Paragraph 8 of Plaintiff's

Amended Complaint that their title to the real property at issue is subject to the Lease

between the Wheeling and Lake Erie Railroad and the Milan Canal Company and to the

lessee's rights thereunder. since by virtue of the express language of the lease. the lease is

null and void. However. Defendants admit that they are the successor in interest to the

assets of the Milan Canal Company and as such, they hold fee simple title to the subject real

properry. Furthermore. Defendants denv the remaining allegations contained in Paragraph

8 of Plaintiffs Amended Complaint.

5. Defendants deny for want of knowledge sufficient to form a belief as to the truth

or falsity thereof the allegations contained in Paragraph 10 of Plaintiff's Amended

Complaint except as to admit that they have not received timely rent payments under the

terms of the lease from either N&W or Wheeling Railway for many years.

6. Defendants deny for want of lcnowledge sufficient to form a belief as to the truth

or falsity of the allegations contained in Paragraph 11 of Plaintiffs Amended Complaint.

Furthermore, Defendants states that the express terms of the lease do not require that anv

notice be -iven to lessee in the event of default. the lease merely states:



... that there shall be paid to the said Lessor the Milan Canal Company by

the said Lessee the Wheeling and Lake Erie Railroad Company, its

successors and assigns at the end of each year from and after the said 12th

day of July 1881, during the term of this lease the sum of ($50) Fifty

Dollars as the annual rental of said Property so leased and demised herein

and on the failure of said Lessee it successors and assigns to so maintain

and operate said railroad for public transportation and travel and on the

abandonment thereof for railway purposes or on the failure for six months

to pay said annual rental of (350) Fifty Dollars to the said Lessor after the

same became due and payable these presents shall become Void and the

Said Real Estate shall revert to the said Lessor the Milan Canal Company

and the said lessee its successors and assigns shall thereupon quietly yeild

(sic) to said lessor the preniises thereof..

Wherefore, defendants pray for judgment in their favor and against plaintiffs finding

the lease is null and void and that defendants are entitled to present possession of said

subject real property.

FIRST DEFENSE

7. Plaintiff 's Amended Complaint is barred bv the doctrine of res judicata, these

issues and matters having been raised, or having a right to be raised, in the cases of Buffalo

Prairie, Ltd. et. al. v. Erie 411etroparks, et. al.. Huron Municipal Court, case#00-CVG- 119-

A-L and Erie County Court, case#00-CVF-00041 A-S and the validity of the subject lease

having already been decided by a court of competent jurisdiction.

SECOND DEFENSE

8. Plaintiff's Amended Complaint for declaration of lease validity is barred by the

applicable statute of limitations.

TI3IRD DEFENSE

9. Plaintiff 's Amended Complaint fails to state a claim upon which relief may be

granted.



FOURTH DEFENSE

10. The Plaintiffs claims are barred bv the doctrine of bar, laches, estoppel and

waiver. Therefore, Plaintiff s Amended Complaint should be dismissed.

FIFTH DEFENSE

11. There has been a mis-joinder or non-joinder of parties in this action.

Therefore, Plaintiffs Amended Complainc should be dismissed.

SIXTH DEFEYSE

12. Plaintiff has failed to join indispensable parties pursuant to Rules 19 and 19. L

of the Ohio Rules of Civil Procedure and has further failed to plead his responses for

nonjoinder, and therefore, Plaintiff's Amended Complaint should be dismissed.

SEVENTH DEFENSE

D. Plaintiff has failed to join parties needed for just adjudication and in whose

absence complete relief cannot be accorded among the parties hereto. Therefore, Plaintiff's

Amended Complaint should be dismissed.

EIGHTH DEFENSE

14. Plaintiff's action is barred by operation of the doctrine of unclean hands.

Therefore. Plaintiff's Amended Complaint should be dismissed.

NINETH DEFENSE

L-5. Plaintiffs claims must fail for tack of contractual agreement between the parties.

Therefore, PlaintifFs Amended Complaint should be dismissed.

TENTH DEFENSE

lb. Plaintiff has no scandinu by virtue of its status as "trespasser" since Plaintiff's



gantor, Wheeling and Lake Erie Railway Co., had a mere license which terminated upon

said grantor's failure to use said subject real property for railroad purposes. Therefore,

Plaintiff's Amended Complaint should be dismissed.

ELEVENTH DEFENSE

17. Plaintiff is barred from the relief it seeks herein because the events necessary to

extinguish Plaintiff's interest in the real property at issue have occurred, to wit, the failure to

make timely rent payments under the lease; failure to maintain in ;ood.order and repair the

said Railroad with its embankments and other works in protecting the propertv of said

Canal Company and the adjacent farm against damages caused by the overflow of waters;

failure to utilize the property for the uses and purposes of said Railroad; commission of

waste; and, abandonment for railway purposes. Therefore, Plaintiff's Amended Complaint

should be dismissed.

TWELVETH DEFENSE

13.. ;Plaintiff is barred from the Yelief it seeks herein by the provisions of the Ohio

Marketable Title Act. Therefore. Plaintiff's Amended Complaint should be dismissed.

THIRTEENTH DEFENSE

19. Plaintiff is barred from the relief it seeks herein bv the acts of Plaintiff and its

predecessors in title to the real property at issue. Therefore, Plaintiff s Amended Complaint

should be dismissed.

FOURTEENTH DEFENSE

20. Plaintiff is barred from the relief it seeks herein by the express language

contained in the lease which has caused the lease to be terminated. Therefore, Plaintiffs

Amended Complaint should be dismissed.



FIFTEENTH DEFENSE

21. Plaintiff's Complaint violates the provisions and requirements of Ohio Civil

Rule 11 entitling defendant to sanctions againstplaintiff's attotney.

SIXTEENTH DEFENSF

22. Plaintiff's Complaint represents frivolous conduct pursuant to the provisions of

Ohio Revised Code §2323.51

SEVENTHEENTH DEFENSE

23. This answering defendant further reserves the right to later assert additionai

affirmative defenses which discovery undertaken in the case deem to be appropriate herein.

COLTiNTERCLAIIî I

FIRST CAUSE OF ACTION

24. Defendant-Counterclaimants incorporate all of the allegations, averments,

adrnissions and denials as set forth in the AmendedAnswer of Defendant-Counterclaimants

as a factual basis for the within Counterclaim as if fully rewritten herein.

25. The July 12. 1881, Lease which is the subject of this action contains the

following provisions:

In consideration of the benefits to said Canal Company from the

construction and maintainence of the said line of Rail Road with its

embankments and other works in protecting the property of said

Canal Companv and the ad,jacent farm which said Canal Company

is under legal obligations to protect against damages caused by the

overflow of the waters of said Huron River.

The Wheeling and Lake Erie Railroad Company its successors and assigns

for the uses and purposes of said Rail Road Company and its rights of

way for its said Rail Road.



Second, and the said Lessee the Wheeling and Lake Erie Rail Road

Company in consideration of the premises does hereby for itself its

successors and assigns covenant and agree with the said Lessor The Milan

Canal Company that the Rail Road and embankments of said Rail

Road Company shall be kept in good order and repair during the

term of this lease...

... that there shall be paid to the said Lessor the Milan Canal Company by

the said Lessee the Wheeling and Lake Erie Railroad Company, its

successors and assigns at the end of each year from and after the said 12th

day of July 1881, during the term of this lease the sum of (30) Fifty Dollars

as the annual rental of said Property so leased and demised herein and on

the failure of said Lessee it successors and assigns to so maintain and

operate said railroad for public transportation and travel and on t he

abandonment thereof for railwav purposes or on the failure for six

months to pav said annual rental of ($50) Fifty Dollars to the said

Lessor after the same became due and payable these presents shall

become Void and the Said Real Estate shall.revert to the said Lessor

the Milan Canal Company and the said lessee its successors and

assigns shall thereupon quietly yeild (sic) to said lessor the premises

thereof. . (emphasis added.)

26. The railroad tracks, ties and portions of the ballast along the aforementioned

railroad line located upon Defendant-Counterclaimant's property were removed sometime

between 1992 and 1994.

27. The above terms and conditions of license under Lease of 1831 have been

breached causing the lease/license to terminate and the property at issue to revert back to

the fee simple owner. Defendant-Counterciaimants, by its express terms: "on the failure of

said Lessee its successors and assigns to so maintain and operate said railroad for

public transportation and travel and on the abandonment thereof for railway purposes

these presents shall become Void and the Said Real Estate shall revert to the said Lessor

the Milan Canal Company and the said lessee its successors and assigns shall thereupon

quietly veild (sic) to said lessor the premises thereof (emphasis added.)

28. Defendant-Counterclaimants suffered damages by plaintiff's breach of the

lease agreement. includin; but not limited to suffering waste upon and alteration of said

property.



29. Said acts and omissions of plaintiff, by and through its agents and employees,

were undertaken with such an element of intentionainess and/or conscious disregard for the

rights and safety of defendants such that punitive damages are awardable.

WHEREFORE, Defendant-Counterclaimants respectfully pray that they be ganted

the following relief by judgment:

A. Compensation for the waste to defendants property caused by the actions of

plaintiff and its agents and employees acting on its behalf and/or at its direction and/or while

such property was under plaintiffs actual or constructive conurol. Such waste includes both

diminution and alteration of said property. Defendants seek recovery for the costs of repair

and replacement of original condition including removal of railroad remnants; and

B. DamaQes for the fair market value of the loss of use of said property by

defendants from 1990 to the present: and,

C. A declaration that the subject 1881 Lease has been terminated by breach of the

following conditions of lease as expressly set forth in said Lease: (1) the failure of Plaintiff

to pay the annual rent in a timely manner: (2) the failure of Plaintiff to construct and

maintain embankments and other works in protecting the property; (3) failure to utilize the

property for -the uses and purposes of said Rail Road Company and its rights of wav for

its said Rail Road"; (4) failure to keep "the Rail Road and embankments of said Rail Road

Company ..: in good order and repair durin-, the term of this tease"; (5) "that no waiste

[sic] shall be made or suffered on the said property herein leased while in possession of

said Lessee"; and (6) "abandonment thereof for railway purposes".

D. _alternatively, should this Court decide that prior court decisions have not

resolved the issue, a declaration that any and all rights of plaintiff to present possession of

the real property at issue have been terminated by the expiration of the Lease;

E. An Order requiring plaintiff to cease and desist any and all activities upon

defendants' real estate;

F. An Order stating that defendants are entitled to the sole and exclusive occupancy

of rhe real estate at issue:



G. An Order requiring plaintiff to repair and/or replace the property into its original

condition prior to the use of plaintiff and its predecessors-in-interest including removal of

remnants of railroad and plaintiff's operations:

H. An award of punitive damages as well as defendants's attorneys fees;

1. Costs of the within cause of action; and

J. Such other and further relief which this Honorable Court deems fair and

equitable to which defendants may be entitled.

Respectfully submitted:

D T f rv Retgel (;^29069)/
Lucas (#0071916)s R .

4'_1 Jackson Street
Sanduskv. Ohio 4,4870
=419-627-0400
-and-
J. Anthony Logan
Peggy Kirk Hall
WRIGHT & LOGAiN CO., L.P.A.
4266 Tuller Road. Suite 101
Dublin, Ohio 43017
(.614) 1-91-9112

rlttornevs for Defendants

TURY DEVtAND

Defendants hereby request a trial by iurv on all issues triable to a jury.

e^̂ ^^y Re el (#0629069)
^ioYha^R. L cas (#0071916)

-and-
J. Anthony Logan
Pegoy Kirk Hall

Attorttevs for Defendants



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Amended Answer and Counterclaim
was delivered by placing the same in ordinary U.S. mail, postage paid, to Abraham
Lieberman, Esq., at Baumgartner & O'Toole, 582 North Leavitt Road, Amherst, OH 44001,
this 8th day of August, 2000.

gel
L LAW OFFICE

421 Jackson Street
Sandusky, Ohio 44870
(419) 627-0400
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RECEIVED

AU6 14 20QQ
IN THE COURT OF COMMON PLEAS ERIE METROPARKS

ERIE COUNTY, OHIO

BOARD OF. PARK COMMISSIONERS, CASE NO. 99-CV-442
ERIE METROPARKS

Plaintiff
JUDGE JOSEPH E. CIRIGLIANO

-vs-

KEY TRUST COMPANY OF OHIO, N.A., :
TRUSTEE OF THE TESTAMENTARY .
TRUST OF VERNA LOCKWOOD
WILLIAMS, ET AL.

Defendants

PLAINTIFF'S REPLY TO
IâEFENI"iAN i S' COUNTERCLAIM

Plaintiff, Board of Park Commissioners, Erie MetroParks, for its Reply to the Counterclaim

of Defendants, Key Trust Company of Ohio, N.A., Trustee of the Testamentary Trust of Verna

Lockwood Williams ("Key Trust"), Buffalo Praiiie, Ltd. ("Buffalo"), Vincent R. Otrusina, Dale A.

Hohler, Ellen H. Hobler, Rita M. Beverick, Patricia A. Charville, Trustee U/A/Patricia A. Charville

Trust, Dorcas P. Gastier, Gerald O. E. Nickoli and Robin L. B. Nickoli as custodians for Autumn

M. Nickoli and Jared J. B. Nickoli, Douglas Hildenbrand, John F. Landoll and/or Virginia A.

Landoll U.A. Co-trustees of Landoll Family Trust, Warren R, Jones, Robert C. Bickley, Theresa R.

Johnston, Eliot F. Fischer, Kim Reid-Fischer, Gary R. Steiner, Virginia M. Steiner, Michael P.

Meyer, Alice F. Fowler, Thomas S. Jordan, Marsha A. Jordan, John J. Joyce, Christine Joyce, Billy

R. Rasnick, Donna J. Rasnick, Maria Sperling, Joseph Jirousek, Patricia Jirousek, Richard Rinella,

Carol Rinella, Huron Lime Company, Edwin Coles and Lisa Coles, states as follows:
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24. In response to Paragraph 24 of the Counterclaim, Plaintiff incorporates all of the

allegations, averments, and denials contained in Plaintiff s Amended Complaint, and further states

that no additional response is required. To the extent an additional response to Paragraph 24 is

iequired, Plaintiff denies the allegations of Paragraph 24 of the Counterclaim.

25. Plaintiff denies the allegations of Paragraph 25 of the Counterclaim. Replying

further, Plaintiff states that the Lease speaks for itself, and that Defendants have misquoted the

provisions of the Lease.

26. Plaintiff denies the allegations of Paragraph 26 of the Counterclaim. Replying

further, Plaintiff states that it is unclear from Defendants' allegation what portion of the railroad line

Defendant-Counterclaimant claims title to and which Defendant-Counterclaimant is making such

claim.

27. Plaintiff denies the allegations of Paragraph 27 of the Counterclaim.

28. Plaintiff denies the allegations of Paragraph 28 of the Counterclaim.

29. Plaintiff denies the allegations of Paragraph 29 of the Counterclaim.

30. Plaintiff denies all other allegations of the Counterclaim not specifically admitted

herein.

FIRST AFFIRMATIVE DEFENSE

31. The Lease is still in full force and effect and, by the terms thereof, Plaintiff, as the

lessee thereunder, has the sole and exclusive right to possession and use of the property covered by

the Lease.

2



SECOND AFFIRMATIVE DEFENSE

32. Defendants are not entitled to terminate the Lease or Plaintiffs rights thereunder,

because Defendants failed to demand payment of the rent and performance ofthe Lease obligations.

Eichenlaub v. Neil ( 1895), 10 OCC 427, 6 OCD 567, 3 0 Dec 365, affd 56 OS 782; Smith v.

Whitbeck ( 1862), 13 Ohio st. 471; Hulett v. Fairbanks (1883), 40 Ohio St. 233.

THIRD AFFIRMATIVE DEFENSE

33. Defendants' Counterclaim fails to state a claim upon which relief may be granted.

FOURTH AFFIRMATIVE DEFENSE

34. Defendants are barred from the relief they seek by the doctrines of waiver, estoppel

and laches.

FIFTH AFFIRMATIVE DEFENSE

35. Defendants are barred from the relief they seek by the doctrine of unclean hands.

SIXTH AFFIRMATIVE DEFENSE

36. Plaintiffhastherighttopossesssubstantialportionsofthelandformerlyactivelyused

by The Wheeling and Lake Erie Railway Company for train traffic, not through the Lease, but

through title that Erie MetroParks acquired by way of a deed from The Wheeling and Lake Erie

Railway Company filed forrecord.on June 1, 1998 and recorded.in Erie Official Records Book 398,

Page 51 (the "Deed").

SEVENTH AFFIRMATIVE DEFENSE

37. Plaintiff has the right to possess substantial portions ofthe land formerly actively used

by The Wheeling and Lake Erie Railway Company for train traffic, not through the Lease, but

through easements acquired by way of the Deed.

I
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EIGHTH AFFIRMATIVE DEFENSE

38. Plaintiffhas the right to possess substantial portions of the land formerly actively used

by The Wheeling and Lake Erie Railway Company for train traffic, not through the Lease, but as the

result of the initiation by Erie MetroParks of a "quick take" action in the Erie County Court of.

Common Pleas styled Board of Park Connnissioners, Erie MetroParks v. Wikel Farms Ltd., et al.,

Erie County Court of Common Pleas Case No. 99CV140.

NINTH AFFIRMATIVE DEFENSE

39. Plaintiff remains ready, willing and able to pay all rent that may be due and owing,

and in fact has tendered such rent.

TENTH AFFIRMATIVE DEFENSE

40. Equitable principles preclude Defendants from obtaining the relief requested.

ELEVENTH AFFIRMATIVE DEFENSE

41. Plaintiff reserves the right to later"assert additional affirmative defenses to the

Counterclaim should it be discovered that such defenses are appropriate.

Respectfully submitted,

BAUMGARTNER & O'TOOLE
LEGAL PROFESSIONALA SSOCiATION

By:
Abiaham Lieberman (0014295)
Dennis M. O'Toole (0003274)
Attorneys for Plaintiff, Board of Park

Commissioners, Erie MetroParks
502 Broadway
Lorain, Ohio 44052
Ph. (440) 244-1212

4



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing PlaintifPs Reply to Defendants' Counterclaim

has been sent by ordinary U.S. mail, postage pre-paid, this I 1th day of August, 2000, to D. Jeffery

Rengel and Thomas R. Lucas, Attorneys for Defendants, 421 Jackson Street, Sandusky, Ohio 44870;

and to J. Anthony Logan and Peggy Kirk Hall at Wright & Logan Co., L.P.A., Attorneys for

Defendants, 4266 Tuller Road, Suite 101, Dublin, Ohio 43017.

Abraham Lieberman
Attorney for Plaintiff, Board of Park

Commissioners, Erie MetroParks

August10,2000
G:\Walasl7\17064Veply2-commtclaim.wpd
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ORIGINAL

IN THE COMMON PLEAS COURT OF ERIE COUNTY, OHIO

Board of Park Commissioners,
Erie Metroparks,

Plaintiff,

-vs-

Key Trust Company of Ohio, NA
Trustee of the Testamentary
Trust of Verna Lockwood

Williams, et. al.,

Defendants.

--o0o-

Case No. 99CV442

Judge Joseph Cirigliano

Judgment Entry

This case was tried to the Court on August 23 and 24, 2000. One issue before the Court

is the validity of a lease ("Lease") originally entered into by the predecessors-in-interest to the

parties herein, the owner/lessor, Milan Canal Company and the lessee Wheeling & Lake Erie

Railroad Company ("Wheeling Railroad"). The second issue before the Court is whether

Plaintiff has acquired any ownership interest in the property at issue by virtue of a quitclaim deed

from the Wheeling Railroad. The third issue the Court has been asked to decide is whether

Plaintiff has gained any interest in the property at issue by adverse possession. The fourth issue

the Court has been asked to decide is the extent of the property covered by the Lease.
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Findings of Fact

The Lease was originally signed on July 12, 1881, ar[d is recorded with the Erie County

Recorder's Office, and entered into evidence by stipulation. Pursuant to the Lease, the Milan

Canal Company leased to the Wheeling Railroad certain land (the "Leased Property"), whiclt is

described in the attached Exhibit A. The terrh of the Lease is 99 years, renewable forever, and

the annual rent is Fifty Dollars ($50.00). The Lease furtber requires that the lessee, its

successors, and assigns, maintain and operate a railroad for public transportation and travel.

Upon the abandonment of the Leased Property for railway purposes, or upon the failure for six

months to pay the stated annual rental of fifty dollars ($50.00) to the lessor after the same

became due and payable, the Lease becomes void and tlle real estate reverts to the lessor. The

Lease was renewed for its second 99-year term in 1980.

The Leased Property was ultimately conveyed to Key Trust Company of Ohio, NA,

Trustee of the Testamentary Trust of Verna Lockwood Williams ("Key Trust"). It is undisputed

that the Railroad failed to pay annual rental for the Leased Property after 1989 until a check for

$300.00 was transmitted to Key Trust, Trustee for Vema Lockwood Trust, in September 1995.

The payment was rejected.

By 1988, the Norfolk and Southern Railway Company, predecessor in interest to the

Wheeling Railroad, filed an abandonment of service application before the Interstate Commerce

Commission with respect to the Leased Property, which was granted. Thereafter, the Railroad

2



Nov10 00 11:51a Flynn. Py & Kruse.LPR (419)625-9007

removed railroad traeks and ballast from the Leased Premises, making the property unfit for the

purpose of operating a railway. In October 1995, the Wheeling Railroad transferred its interest in

the Leased Property to Plaintiff by quitclaim deed, which was recorded on June 1, 1998.

In the year 2000, Defendant Key Trust, transferred all of its right, title, and interest as

successor-in-interest to the original lessor, to the remaining Defendants.

Having assessed the credibility of the witnesses who testified at t.rial and the reliability of

the documents submitted into evidence, the Court finds that the Milan Canal Company, the

predecessor in tifle to Defendant Key Trust Company of Ohio, NA, Trustee ("Key Trust"),

acquired its real property interests to construct the canal (the "Milan Canal Property") solely by

way of two instroments and no others:

(a) A conveyance from Kneeland Townsend dated May 10, 1838, recorded

May 29, 1852, in Volume 10 of Deeds, Page 23 of Erie County Records (the "Townsend

Conveyance"); and

.(b) A conveyance from Ebeneser Merry dated Apri121, 1838, recorded

October 29, 1852, in Volume 10 of Deeds, Page 25 of Erie County Records (the "Merry

Conveyance").

The Milan Canal Property consisted of a roughly three mile long corridor of property the

northetn terminus being known as Lock No. 1, which was located where the Milan Canal joined

the Huron River on property now owned by Wikel Farms, Ltd., just north of Mason Road, in

p.3
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Section 2,1Vlilan Township, Erie County, Ohio. Neither Kneeland Townsend nor Ebeneser

Merry conveyedto the Milan Canal Company any interest in real property north of Lock No. 1.

The only lands owned by the Milan Canal Company at the time the Lease was executed

lay within the boundaries of the Kneeland Townsend property and the Ebeneser Merry property,

neither of which lay north of Lock No. 1.

Conciusions ofZaw

It is axiomatic that a seller cannot transfer any greater interest in land than that which the

seller possesses. In the instant case, the Wheeling Railroad had a leasehold interest in the

property at issue, which is evidenced by Exhibit A. The Court hereby finds the lease, which was

entered into by Wheeling Railroad and Key Trust, was a valid lease. The Court finds that the

Lease was materially breached by the Wheeling Railroad for the nonpayment of rent for a period

of more than six months, and because the property was abandoned for the purpose of operating a

railroad. The lease, thereby, became void by its clear tenns. The Coult finds that there was no

evidence presented by either partv to show that the parties to the Lease did not intend an ordinary

and common meaning to be given to the words contained therein, or that there was any mistake

by either party in entering into the Lease. See Hinman v. Bames 146 Ohio St. 497 (1946); and

Greenfield v. Aetna Cas. Co. 75 Ohio App. 122 (1944).

Further, the Conrt finds that the Lease, which was for a term of 99 years and renewable

forever, did not confer a fee simple estate under Ohio law to the Wheeling Railroad because it

was aware that its interest could be forfeited to the lessor upon its breach of the lease covenants.

p.5
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Therefore, the fee simple remains in the lessor, its heirs, devisees, or assigns. See Rawson v.

Brown 104 Ohio State 548 (1922); and Ouill v. R.A. Investment Corporation 124 Ohio App.3d

653 (1997).

Finaily, the Court finds that the Plaintiff has not met its burden to establish any interest in

the property at issue by adverse possession. To prevail on a claim for adverse possession a

ciaimant must establish by a preponderance of the evidence that his possession of the land was

open, notorious, exclusive, adverse, hostile, and continuous for more than twenty-one years. See

Coleman v. Penndel Co. 123 Ohio App.3d 125 (1997); Demmitt v. McMillan (1984), 16 Ohio

App_3d 138. The use is not adverse if it is either by permission, or accommodation for the owner

gndall v. Martinez (1990), 69 Ohio App.3d 580.

In the instant case, it is undisputed that the lessee and its successors maintained railroad

operations and train traffic and paid rent while maintaining the Leased Property from the

inception of the Lease until sometime in the 1980's, and then filed for abandonment of service in

1988. The Railroad and its predecessors-in-interest did not hold the Leased Property adverse to

the lessor's interests until, at the latest, 1989, when it stopped paying rent.

T71e Court finds that it was not until sometime after the Plaintiff acquired its quitclaim

deed from tlhe Wheeling Railroad in October 1999, that Plaintiff entered the Leased Premises

adversely to the lessor, its successors, and assigns-in-interest The Court finds that the Railroad

P.6
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was in active operations, paying rent, and otherwise complying with the Lease terms as late as

1986, or later, which was well within the last twent.y-one years.

The description of the Leased Property in the Lease unambiguously describes it as

consisting of all landsthen owned by the Milan Canal Company within a 150 foot wide corridor

from approximately the intersection of Maine and Union Streets in the'Village of Milan northerly

to the north of the mouth of the Huron River. Thc only lands owned by the Milan Canal

Company at the time the Lease was executed lay within the boundaries of the Kneeland

Townsend property and the Ebeneser Merry property, neither of which.lay north of Lock No. 1.

Therefore, the Leased Property extends from the southern terminas of the old Milan Canal at or

near the southerly end of the Milan Canal basin in the Village of Milan to its northerly terminus

at the Huron River at the former location of Lock No. 1 on precnises now owned by Wikel Farms,

Ltd. immediately north of Mason Road in Section 2, Milan Township, Erie County.

Judgment in favor of Defendants and against Plaintiff, except as to the issue of the extent

of the property covered by the Lease.

IT IS SO ORDERED.

cc: Abraham Lieberman

Dennis O'Toole Peggy Kirk
Randall Strickler Anthony Logan
Darrel Bilancini Jeffrey Rengel

P•7
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EXFIIBIT A

All those lands within a one hundred fifty (150) foot wide corridor conveyed to the Milan

Canal Company by Kneeland Townsend and Ebeneser Merry by instruments dated May 10, 1838

and April 21, 1838, respectively, and recorded, respectiveiy on May 29, 1852, in Volunte 10 of

Deeds, Page 23 of Erie County Records and October 29,1852, in Volume 10 of Deeds, Page 25

of Erie County Records, which lands have a northerly boundary at Lock No. I of the old Milan

Canal, which lock was located immediately north of Mason Road on lands now owned by Wikel

Farms, Ltd. at or near the intersection of the Milan Canal with the Huron River, and extending

southerly to the Canal's turning basin in the City of Milan, Ohio.

p.8
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IN THE COURT OF APPEALS OF ERIE COUNTY

Board of Park
Commissionera, Erie
Metroparks

Court of Appeals No. E-00-068

Trial Court No. 99CV442

Appellee/
Cross-Appellant

Key Trust Company of
Ohio, NA Trustee of the

Testamentary Trust of

Verna Lockwood Williams,

et al. ngf!7StON AND, JLMGMSSiT ENTRY

Appellants/ SEP i 4.2001
Croes-Appellees Decided:

:^ ^ * * *

Abraham Lieberman and Dennis M. O'Toole,
for appellee/cross-appellant.

D. Je.ffery Rengel, Thomas R. Lucas,
Anthony Logan and Peggy Kirk Hall,
,gor appellants/cross-appellees.

* -,. * # *

-SHERCK, J. This is an appeal from a declaratory

judgment issued by the Erie County Court of Common Pleas zn'a

1.
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property dispute. Because the trial court's determination

concerning the scope of the lease in question was proper, we

affirm that porti:on of the court's decision. However, with

respect to the court's determination that a prior breach of the

terms of the lease rendezed it void, we reverse.

In 1827f the Ohio General Assembly chartered the Milan

Canal Company to construct and operate a canal from Milan, Ohio,

to Lake Erie. in due course, the canal company acquired land and

dug a canal between Milan and "Lock 1,11 located where the

navigable po,rtion of the Huron River intersected the canal.

In 1881, the Milan Canal Company leased a one hundred

fifty foot wide corridor through its property to the Wheeling and

Lake Erie Rail Road Company, upon which to construct and operate

a railroad. The lease was for ninety-nine years, renewable

"forever." The leaee required an annual rental fee of $50 and

also provided that,

"*** on the failure of said Lessee *** to so
maintain and operate said Rail Road for
public transportation and.travel and on the
abandonitent thereof for railway purposes or
on'the failure for Six months to pay said
annual rerital of ($50) Fifty Dollars to the
said Lessor after the same became due and
payable these presents shall become void and
the said real estate shall revert to the said
Lessor 'the Mz1an Canal Company ***."

It is undisputed that during the next one hundred years.

the railroad, in one corporate guise or another,I maintained and

2
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operated a line on the leased corridor. In 1979, the railroad's

lease was renewed for another ninety-nine years. In 1995, the

Wheeling and Lake Erie Railway Company sold the lease to

appellee/cross-appellant, Board of Commissioners, Erie Metroparks

("appellee"). Appellee intended to convert the property to a

recreational hiking/bicycling trail.

In 1904, the Milan Canal Company was dissolved and its

assets purchased by Stephen Lockwood. Stephen Lockwood's

interests in the property eventually devolved to the testamentary

trust of verna Lockwood Williams and its trustee, Key Trust

Company of Ohio. Following the purchase of the railroad's lease

interest by appellee, a dispute arose between the trust and

appellee concerning the continued validity of the lease.

on September.30, 1999, appallee initiated a declaratory

judgment action against the Lockwood Williams trust. Appellee

sought a declaration that the 1881 lease remains in effect, that

the property may be properly used for a recreational trail, and

that the scope of the lease be determined. The trust answered

appelZee's complaint, denying the validity of the lease and

counterclaiming for a quiet title.

During the pendency of this case, the Lockwood Williams

trust sold its interest in the disputed land to appe].J.ant/cross-

appellee Buffalo Prairie, Ltd. Buffalo Prairie, in turn, began

S.
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to convey portions of the land at issue to adjacent property

owners. With this development, appellee amended its complaint to

include not only the Lockwood Williams trust,-but Buffalo Prairie

and thirty-two named adjacent property owners ("appellarits").z

This matter then proceeded to a bench trial. At the

trial, appellants presented evidence that at the time appellee

acquired its interest in the;property, the'railroad had been

several years de7.inquent in paying its reiit. Appellants also

presented evidence that rail traffic on the line had ceased in

the mid-1980s and that the track and the railroad infrastructure

had been allowed to deteriorate since then. Indeed, the railroad

had years previously filed-a notice of route abandonment with the

former Interstate Commerce Commission. Appellants argued that

this behavior conetituted a failure to maintain the property, an

abandonment of the property for "railway purposes" and a default

in rent. Appellants asserted that such multiple breaches of the

lease caused the lease to become "void". The real estate.should;

therefore, "revert" to appellants as suqcessors of the Milan

Canal Compan7.

Appellee responded with testimony that both the

railroad and appellee attempted to remedy the rent default, but

that the T,ockwood Williams trust had rejected the tender. As far

as abandonment was concerned, appellee pointed out that

trabandonment" is- goversied by Ohio property law, not federal

4.
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transportation policy. Moreover, it was undisputed that neither

the trust, nor anyone else, had made a demand for rent or

performance of any other term of the lease. Appellee argued that

under the common law of leasea, such a demand is essential before

any default may be declared.

Alternatively, appellee argued that even if it was

determined that the 1881 lease was void, not all of the

appellants were entitled to a quiet title. This is so, according

to appellee, because the Milan Canal Company did not have clear

title to the full length of the canal. The 1881 lease described

a one hundred fifty foot corridor along the full length of the

canal, but conveyed only that portion "owned by said Milan Canal

Company." At trial, evidence showed that, in the disputed area,

the canal company was deeded land only fxom Kneeland Townsend and

Ebeneser Merry. Since the canai company could lease to the

railroad only so much as it owned, appellants asserted that the

land at issue should be confined to that por"tion once owned by

Townsend and Merry -- a section of land substantially less than

which appellants claim.

At the conclusion of the trial, the court found that

the railroad had materially breached the terms of the l^ease by

failing to promptly pay rent and that it had abandoned,.the

property for purposes of operating a railroad. By the court's

S.
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interpretation, the lease then became void on its own terms.

Consequently, the railroad's conveyance to appe],lee was

ineffective.

Concerning the scope of the lease, the court found that

the canal company obtained land only from Townsend and Merry and,

consequently, set the boundaries of the land derived from the

canal company as extending from the canal basia in Milan to "Lock

1" where the canal joins the Huron River.

From this judgment, appellants now bring this appeal,

setting forth the following six assignments of error:

"I• THE TRIAL COURT ERRED WHEN IT ALLOWED
EVIDENCE REFUTING LESSOR-APPELLANTS' TITLE TO
TIM I,EASED PROPERTY IN A DECLARATORY JUDGMENT

ACTION SEEKING TO DETERMINE LEASE VALIDITY.

"II. THE TRIAL COURT ABUSED ITS DISCRETION

IN ALLOWING APPEL.LEE TO TRY CLAIMS NOT RAISED
IN ITS AMENDED COMPLAINT OVER APPELLANTS'
OBJECTIQNS.

"III. THE TRIAL COURT ERRED IN REFORMING THE
LEASE PROPERTY DESCRIPTION WHERE INTENT OF

THE PARTIES IS PRESUMED TO RESIDB IN THE
LEASE LANGUAGE AND THE COURT FOUND THE LEASE

UNAMk3IGUOUS.

"IV. THE TRIAL COURT CORRECTLY DECIDED THAT

THE LEASE WAS BREACHED SEFORE ASSIGNMENT OF
LESSEE'S INTEREST TO PLAINTIFF-APPELLEE

RESULTING IN REVERSION TO LESSOR-APPELr,AA7T
BUT ERRED WHEN-IT THEN REFORME'D THE LE.ASED
PROPERTY WITHOUT CLEAR AND CONVINCING
EVIDENCE OF INTENT AND MUTUP.L MISTAKE OF FACt
BY BOTH ORIGINAL SIGNATORIES TO THE LEASE.

"V, THE TRIAL COURT ERRED, AS A MATTER OF
LAW, WHEN IT REFORMED THE LEASED PROPERTY

WITHOUT EVIDENCE OF THE ORIGINAL PARTIES'

6.
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CONDUCT, COURSE OF DEALINGS BETWEEN THEM AND
METHOD OF HANDLING THE TRANSACTION IN

QUESTION.

"VI., THE JUDGMENT OF THE TRIAL COURT
REGARDING THE PROPERTY DESCRIPTION WAS

AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE."

Appellees cross-appeal with the following aeven

assignments of error:

I. THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR IN FAILING TO RULE THAT THE DEFENDANTS

ACQUIRED NO INTEREST IN THE PARKWAY FROM KEY

TRUST.

"II. THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR IN FAXLING TO RULE THAT NONE OF THE
PARKWAY CONSTITUTES LEASED PROPERTY.

°III. THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR IN HOLDING THAT THE LEASE AT ISSUE HAD

TERMINATED BECAUSE THE LEASED PROPERTY WAS
NOT BEING USED FOR THE PURPOSES REQUIRED BY

THE LEASE.

"IV. THE TRIAL COURT COMMITTED PREJUDICIAL

ERROR BY FAILING TO ADEQUATELY CONSIDER
PRINCIPLES OF EQUITY IN ITS DETERMINATION
THAT THE LEASE AT ISSUE HAD TERMINATED.

"V. THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY FAILING TO ADEQUATELY CONSIDER THE

DOCTRINES OF ESTOPPEL AN'D WAIVER IN ITS

DETERMTNATION THAT THE LEASE AT ISSUE HAD

TERMINATED.

"VT. BECAUSE THE LESSORS UNDER THE LEASE HAD

NOT DEMANDED PAYMENT.OF THE RENT, THE TRIAL
COURT COMMITTED PREJUDICIAL ERROR IN ITS

DETERMINATXON THAT THE LEASE AT ISSUE HAD

TERMINATED.

"VII. BECAUSE THE LESSORS UNDER TH£ LEASE

HAD NOT DEMANDED PERFORMANCE OF THE LEASE
OHLIGATIONS, THE TRIAL COURT COMMITTED

7.
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PREJIJDICIAL ERROR IN ITS DETERMINATION THAT .
THE LEASE AT rSSUE HAL1 TERMINATED."

All of appellants' assignments of error ultimately

attack the trial court's decision limiting the leased property to

Milan Canal Company lands obtained from Ebenesor Merry and

Kneeland Townsend. None of these assignments of error are well-

taken.

In their third, fourth and fifth assignments of error,

appellants claim that the trial court, for various reasons, erred

in reforming the lease agreement. The assignments are fallacious

in their premise. Reformation of a contract is an equitable

remedy whereby a court modifies an instrument which, due to a

mutual mistake of the original parties, does not raflect the

intent of those part•ies. Mason v-4k.ar= (1991), 76 Ohio App.3d

43, 50, citing 9eCn8 (1944), 75 Ohio App.

122, 128.

Although the metes and bounds description contained in•

the 1881 lease describes a one hundred fifty foot corridor for

the full length of the canal, the lease limits the conveyance to

property "owned by" the canal company. The trial record shows

that the Milan Canal Company acquired property only from Townsend

and Merry: The trial court ruled that this property alone was

the subject of the lease. Consequently, the court never modified

8.
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the 1881 lease. Since there-was no reformation of the lease,

appellantsl arguments concerning an improper reformation of the

contract are without merit. Accordingly, appellants, Assignments

of Error Nos. III, IV and V-ate not well-taken.

The same 'holds true for appellants' manifest weight

argument contained in their sixth assignment of error. The only

competent, credible evidence presented at trial was that the

canal company obtained property solely from Townsend and Merry.

On such evidence, we cannot say that the trial court's deciaion

to limit the lease to such property was unsupported by the

evidence. See ys7g#:L v- WPllq (1991), 57 Ohio St. 3d 91, 96.

Accordingly, appellants' sixth assignment of error is not well-

taken.

with respect to appellants' first and second

assignments of error, appellants maintain that the trial court

should not have permittecl appellee's attack on their title since

the complaint contained no notice of a claim against appellants'

title. Again, appellants mischaracterize the proceedings.

Appellee asked for a declaration of rights under the 1881 lease.

The lease limited its conveyance to property owned by the canal

company. Thus,.-a determination of what property the canal,

company owne.d was in order. The exercise was not an attack on

appellants' title; rather, it was necessary to determine the

9.
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scope of the lease. Accordingly, appellants' first and second

assignments of error are not weli-taken.

II

By way of seven cross-assign.men.ts of error, appellee

contends that, for one reason or another, the trial court erred

when it concluded that the railroad breached the 1881 lease,

causing the interest conveyed therein to revert to appellants'

predecessor in interest.

The trial court coacluded that the railroad breached

the lease in two ways: (1) "nonpayment of rent for a period of

more than six months," and (2) "because the property was

abandoned for the purpose of operating a railroad.^

It is axiomatic in Ohio jurisprudence that the law

abhors a forfeiture. wne^srona i.Prami i-c i^^r-n =0 (1986),

32 Ohio App.3d 21, 23, citing F^n-,ply7 Lumber 7 a_ Qn o New

YQrk (1913), 88 Ohio St. 269, 281. With tllis axiom in mind, we

must examine whether circumstances exist which would warrant the

forfeiture of the property rights conveyed in this century old

document.

A. Failure to Pay Rent -

At trial, it was undisputed that, at some point. be^ween

1979 and 1995, the railroad fail.ed to render to the Lockwood

Williams trust the•annual $50 rent payment provided for in the

1ae1 lease. The evidence at trial would also suggest that at

10.
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some point, without any demand from the trust, the railroad

discovered its omission and attempted to bring its payments'

current. It was-undisputed that, after the lease was-transfer.red.

to appellee, appellee sent a check to the trust to cure ariy

arrearage. The trust, however, rejected the tender.

In its sixth assignment of error, appellee contende

that the trust,s failure to demand the rent payment negates its

ability (or its successor's ability) to declare a forfeiture.

Moreover, according to appellee, both the railroad and appellee

stood ready and able to cure any default had the trust made such

a 'demand.

Appellants respond that the railroad knew it had not

paid its rent and this was sufficient notice. Moreover,

according to appellants, by the clear terms of the 1981 lease

agreemant, the contract became automata-cally void on the failure

of the railroad to pay its annual rent more than six months

beyond its due date.

Contracts incorporate the law applicable at the time of

their creatiSn. 11 Williston on Contracts (1999) 203, Section

30.19. The common law of Ohio at the time the 1881 lease waa

executed was.stated in paragraph one of the syllabus of Gmir_h v.

Y3fti) hPC (1862) , 13 .Oh1.o St. 471, which provided that:

"In order to show a forfeiture of an
unexpired term o-f a'leas-eho•ld estate, for.
nonpayment of rent, the lessor'must prove 3
demand of payment of-the lessee when due.11

11.
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The 1881 lease contained no express waiver of this

common law requirement, and the evidence was unrefuted that no

demand was made.in this instance. Since no forfeiture nVay be had

absent demand, the railroad's lapse in its annual rent payment

does not donstitute an irreparable breach of the lease.

Accordingly, appel3.ee, s sixth assignment of error is-well-taken.

B, Abandonment

Tn its seventh assignment of error, appellee argues

that with respect to a forfei:ture on other lease conditions,

there should also be imposed a requirement of a demand for

performance prior to a breach declaration.

Although there is some authority in support of imposing

such a requirement, see 1 Restatement of Law, infra, at 495-501,

Section 13.1 and comment h, appellee directs us to no Ohio

authority which expressly imposes such a requirement. Therefore,

we will examine the merits of the purported nonmonetary breach.

The lease provisa.on at iesue provides that on-the

failure of the lessee to, "*** maixltain and operate said Rail

Road for-pub2ic transportation and travel and on the abandonment

thereof for railway purposes ***° the lease shall become void.

For a breaeh of these provisions to occur, the lessee must have

{i} ceased the maintenance and operation of the property-for

public transportation and travel, and (2) abandoned its use for

"railway purposes,"

12.
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We are persuaded by the reasoning expressed in TZ__eaer

v pPnn ..n.ral -orn_ (May 21, 1985), Greene App. No.

85-CA-il, unreported., on both issues. Although Bia-ger dealt with

the transfer of a prescriptive easement of a railroad right-of-

way to the state for a recreational trail, its logic is

applicable to this lease; To us, it, is reasonable and, indeed,

$is.ger holds that the transformation of a railroad ri,ght-of-way

to a recreational trail is an equivalent and permissible use of

such property. Both serve a public purpose related to public

transportation and travel. idi, citi,ng ffi,pn gora n pt. of

Wildli v . 4ta_t of Mi n_co.a (Minn. 1983), 329 N.W.2d 543, 546-

547, certiorari denied (1983), 463 U.$. 1209. Consequently, the

proposed use of this property is consistent with -the original

lease. Moreover, we cannot say that the transitional period

between the two uses is so great as to coin.stitute a failure to

"maintain and operate" such property for such uses so as to be

deemed a breach. This is especially so absent a demand from the

l-essor for performance.

Wif_'h.reepect to the abandonment of the property for

railroad purposes, again we turn to $]egar which, citing Schneek

s Re

(1919), 11 Ohio App. 164, 167, hoTds that to constitute

abaridonment of.a railroad.right -of -way there must be a"***

nonuser together with an intention to abandon." The intent

13.
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portion muet be shown by unequivocal and decisive acts indicative -

of abandonment. I.d,.; see, also, Roby v. NP.yy,nZk renrrai (1894),

142 N.Y. 176, 181.

In this case, the trial court appears to have found

dispositive the fact that the-railroad filed a notice of

"abandonment" with the former Interstate Commerce Commission. We '

disagree with this interpretation. while such a regulatory

filing may constitute evidence of an intent to abandon for state

property law purposes, it is only evidence. Contradictory to

this fi].ing was the undisputed evidence that when Norfolk

Southern transferred this spur to Wheeling and Lake Erie, Norfolk

southern reserved a portion of the corridor for the future

installation of fiber-optic cab7.e. Moreover, Wheeling's grant to

appellee reserves a future right to construct and operate another

rail line in the corridor. Both of these acts constitute

"railway purposes," and both indicate an intention to pursue

future use of the property for such purposes. Par from the

"unequivocal and decisive" acts indicative ot abandonment

necessary to'-prove an intent to abandon, these reservations are

antithetical to such an interit.

Since there has been no demonstrated breach of the

"purposes" grovision of the.lease, the trial court erredin

determining that the lease at issue was invalid. Accordingl,y,

14.



appellee's first, second and third assignments of error are well-

taken. Assignments of Error Nos. IV, V and VIT are moot.

On consideration whereof, the judgment of the Erie

County Court of Common Pleas is reversed, in part. This matter

is remanded to said court for further proceedings consistent with

this decision. Costs to appellants.

RIIl-M .N AF S MRD. TN AA

B^M R_rvF D TN R

A certified copy of this entry shall constitute the
mandate pursuant to App.R. 27. See, also, 6th Dist.Loc.App.R. 4,
amended 1/1/98.

Pprr+r M. Haudp,rnrk, d.

,jagjAct I. 4harrk, J

Mark L. Pi e .rw,kowq)Si p T.

CONCUR.

I HEREBY CERTIFYTHISTO BE
A TRUE COPY OFTHE ORIOINAL
FiLED tN THIS OFFICE.

BMIBANII J. JOIINS016 CIQY( OF C.'OLM116
^. ye I I

Al. YM

1The Wheeling and Lake Erie Rail Road Company was
eventually absorbed by the Norfolk and Western Rail Company which
was merged ifito the Norfolk Southern Comp4ny. In 1990, the
Norfolk Southern assigned its inte'rest in the lease at issue to
the Wheeling and Lake Erie Railway Company.

zAt the same time, Buffalo Prairie initiated a forcible
entry and detainer action against appellee in the Erie County
Court. The county court, however, dismissed the matter and
deferred to this case-to determine the.proper title to the
disputed.land. ,

3The 1979 lease renewal did not change the terms of the
agreement. The "demand"'requirement is.in conformity with the

15.
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common law of most other states, see natQg r, Gp.r.ingPr 7*+C. v- .Nar

(Cuyahoga App.1963), 91 Ohio Law Abs. 425, citing 31 A.L.R.2d

376, and remains today in Ohio landlord tenant relations that are

not superseded by statute. y$,,. See, also, 1 Restatement of the

Law 2d,:Property (1977) 384, Seetion 12.1(2)(b).
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ORIGINAL

IN THE COMMON PLEAS COURT OF ERIE COUNTY, OHIO

BOARD OF PARK COMNIISSIONERS, CASE NO. 99.CV 442
ERIE METROPARKS,

Plaintiff

-vs-

KEY TRUST COMPANY OF OHIO, NA
TRUSTEE OF THE TESTAMffi7VTARY
TRUST OF VERNA LOCKWOOD
WILLIAMS, et. al.,

Judge Joseph E. Cirigliano

TUDGMENT ENTRY

^
°^ ^ ^•ra

i` y N r.y s^

^4 C U^

Q ^ 3 C^ t?
ir J C

^nc? ij
;4-

Defendants

This matter is before the Court on remand by the Erie County Court of Appeals (Court of

Appeals Case No. E-00-068), a discretionary appeal to the Ohio Supreme Court not having been

allowed (Supreme Court Case No. 01-1927).

Two issues were presented for decision. The first issue was the continuing validity of a lease

(the "Lease") originally entered into between the predecessors-in-interest to the parties herein, the

Milan Canal Company, as lessor, and the Wheeling & Lake Erie Railroad Company ("Wheeling

Railroad"), as lessee. The second issue was the extent of the property covered by the Lease.

I /D t 10,)L,
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Findings of Fact

The Lease, originally signed on July 12,1881, and recorded in Volume 2, Pages 26, 27 and

18 of Erie County Lease Records, was entered into evidence by stipulation. Pursuant to the Lease,

the Milan Canal Company leased to Wheeling Railroad certain land (the "Leased Property"), which

is described in the attached Exhibit A. The term of the Lease is 99 years, renewable forever, and the

annual rent is Fifty Dollars ($50.00). The Lease requires the Leased Property to be used "for public

transportation and travel." The Lease further provides that the Leased Property is to revert to the

lessor "on the failure of said lessees to so maintain and operate said Railroad for public

transportation and travel and on the abandonment thereof for railway purposes, or on the failure of

for six months to pay said annual rent...." However, the Lease does not contain an express waiver

of the common law requirement that the lessor demand payment ofrent before declaring a forfeiture

of the Lease. The Lease was renewed for its second 99-year term in 1979.

In 1904, the Milan Canal Company was dissolved and its assets purchased by Stephen

Lockwood. Stephen Lockwood's interest in the Lease and the Leased Property eventually devolved

to Key Trust Company of Ohio, NA, Trustee of the Testamentary Trust of Vema Lockwood

Williams ("Key Trust").

Wheeling and Lake Erie Railway Company ("Wheeling Railway") acquired Norfolk

Southern's interest in the rail corridor, and, in October, 1995, Wheeling Railway transferred its

interest in the Leased Property to Plaintiff by quit-claim deed, which was recorded on June 1, 1998.

2



In the year 2000, during the pendency of this case, Defendant Key Trust, transferred all of

its right, title, and interest as successor-in-interestto the original lessor, to the remaining Defendauts.

Train service on the Leased Property was discontinued not later than 1986 and perhaps as

early as 1982. In 1988, Norfolk and Western Railway Company ("N&W"), predecessor to Norfolk

Southern Corporation ("Norfolk Southern"), filed a Notice of Exemption with the Interstate

Commerce Commission for permission to discontinue train service along an 8.3 mile corridor

including the Leased Property. Such permission was granted.

It is undisputed that the lessee failed to pay annual rental for the Leased Property after 1989,

until a check for $306.00 was transmitted to Key Trust in. September 1995. The payment was

rejected. It is also wrdisputed that no demand for rent was ever made by the lessor.

Having assessed the credibility of the witnesses who testified at trial and the reliability of the

documents submitted into evidence , the Court fmds that the Milan Canal Company, the predecessor

in title to Defendant Key Trust, acquired its real property interests to construct the canal (the "Milan

Canal Property") solely by way of two instruments and no others:

(a) A conveyance from Kneeland Townsend dated May 10,1838, recorded May

29, 1852, in Volume 10 of Deeds, Page 23 of Erie County Records (the "Townsend

Conveyance"); and
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(b) A conveyance from Ebeneser Merry dated April 21,1838, recorded October

29, 1852; in Volume 10 of Deeds, Page 25 of Erie County Records (the "Merry

Conveyance").

The Milan Canal Property consisted of a roughly three mile long corridor of property the

northern terniinus being known as Lock No. 1, which was located where the Milan Canal joined the

Huron River on property now owned by Wikel Farms, Ltd., just north of Mason Road, in Section

2, Milan Township, Erie County, Ohio. Neither Kneeland Townsend nor Ebeneser Merry conveyed

to the Milan Canal Company any interest in Yea2 property north of Lock No. 1.

The only lands owned by the Milan Canal Company at the time the Lease was executed lay

within the boundaries ofthe Kneeland Townsend property and the Ebeneser Merry property, neither

of which lay north of Lock No. 1.

Conclusions of Law

It is axiomatic that a seller cannot transfer any greater interest in land than that which the

seller possesses. In the instant case, Wheeling Railroad had a leasehold interest in the Leased

Property, which is evidenced by Exhibit A. The Court hereby finds the Lease was a valid lease.

Further, the Court finds that the Lease, which was for a term of 99 years and renewable forever, did

not confer a fee simple estate under Ohio law to the Wheeling Railroad, because it was aware that

its interest could be forfeited to the lessor upon its breach ofthe lease covenants. Therefore, the fee
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simple remains in the lessor, its heirs, devisees, or assigns. See Rawson v. Brown (1922),104 Ohio

St. 548; and Quill v. R.A. Investment Corporation (1997), 124 Ohio App.3d 653.

The description of the Leased Property in the Lease unambiguously describes it as consisting

of all lands then owned by the Milan Canal Company within a 150 foot wide corridor from

approximately the intersection of Maine and Union Streets in the Village of Milan northerly to the

north of the mouth of the Huron River. The only lands owned by the Milan Canal Company at the

time the Lease was executed lay within the boundaries of the Kneeland Townsend property and the

Ebeneser Merry property, neither of which lay north of Lock No. 1. Therefore, the Leased Property

extends from the southem terminus of the old Milan Canal at or near the southerly end of the Milan

Canal basin in the Village of Milan to its northerly terminus at the Huron River at the former

location of Lock No. 1 on premises now owned by Wikel Farms, Ltd. immediately north of Mason

Road in Section 2, Milan Township, Erie County.

It is axiomatic in Ohio jurisprudence that the law abhors a forfeiture. Wheatstone Ceramics

Corp. v. Tumer (1986), 32 Ohio App.3d 21, 23, citing Ensel v. Lumber Ins. Co. of New York

(1913), 88 Ohio St. 269, 281.

Contracts incorporate the law applicable at the time of their creation. 11 Williston on

Contracts (1999), 203, Section 30.19. The common law of Ohio at the time the Lease was executed

required that, in order to show a forfeiture of a leasehold estate, the lessor had to prove that a demand

for payment of rent had been made when due. Smith v. Whitbeck (1862), 13 Ohio St. 471. The
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Lease contained no express waiver of-this common lawrequirement, and the evidence was unrefuted

that no demand for payment of rent had been made. Since no forfeiture may be had absent demand,

the lapse in annual rent payments does not constitute an irreparable breach of the Lease.

The Lease requires the Leased property to be used "for public transportation and travel," and

further provides that the Leased Property is to revert to the lessor "on the failure of said lessees to

so maintain and operate said Railroad for public transportation and travel and on the abandonment

thereof for railway purposes." The transformation of a railroad right-of way to a recreational trail

is a permissible use of such property. Rieger v. Penn Central Cori). (May 21, 1985), Greene App.

No: 85-CA-11, unreported. Both serve a public purpose related to public transportation and travel.

Id., citing Minnesota Dept. of Wildlife v. State of Minnesota (Minn. 1983), 329 N.W.2d 543, 546-

547, certiorari deu,ied (1983), 463 U.S. 1209. Consequently, theproposeduse ofthe Leased Property

is consistent with the requirements of the Lease. Furthermore, the transitional period between the

uses is not so great as to constitute a failure to "maintain and operate" the Leased Property for such

uses so as to constitute a breach of the Lease. This is especially so absent a demand from the lessor

,
for performance.

To constitute abandonment of a railroad right-of-way, there mustbe a "nonusertogether with

an intention to abandon." Rie¢er, supra, citing Schenck v. Cleveland. Cincinnati, Chicago and St.

Louis Railway Co. (1919), 11 Ohio App. 164, 167. The intention must be shown by unequivocal

and decisive acts indicative of abandonment. Id.; see, also, Roby v. New York Central (1984), 142

N.Y. 176, 181. The filing of a Notice of Exemption with the Interstate Commerce Commission for
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permissionto discontinue train service was evidence, but not conclusive. Contradictory to the filing

was undisputed evidence that when Norfolk Southem transferred this spur to Wheeling Railway,

'Norfolk Southern reserved a portion of the corridor for the future installation of fiber-optic cable.

Moreover, Wheeling Railway's grant to Plaintiff reserves a future right to construct and operate

another rail line in the corridor. Both of these acts constitute "railway purposes," and both indicate

an intention to pursue future use of the property for such purposes. Far from the "unequivocal and

decisive" acts indicative of abandonment necessary to prove an intent to abandon, thesereservations

are antithetical to such an intent.

Tlie Court therefore rules that:

1. The extent of the Leased Property is as set forth in Exhibit A hereto.

2. The lessees have not abandoned the Leased Property.

3. The Lease is still in full force and effect and encumbers the Leased Property.

4. Plaintiff is the current lessee and the holder of the lessee's rights under the

Lease.

5. Plaintiff is entitled to the sole occupancy and use of the Leased Property.

6. Any rights of Defendants in the Leased Property are subject to the rights of

Plaintiff as lessee of the Leased Property.

7. The Lease permits the Plaintiff to improve and use the Leased Property as a

parkway and/or recreational trail and purposes incidental and/or related

thereto.
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8. There is currently outstanding the sum of Six Hundred Fifty Dollars

($650.00) as delinquent rent under the Lease. Plaintiff has deposited with the

clerk of courts the sum of One Thousand Dollars ($1,000.00), representing

thirteen years' past due rent and future rent for seven years. Such deposit

shall be released to Defendants upon motion of Defendants advising the

Court to whom such rent is to be paid. Defendants shall keep Plaintiff

advised in writing as to where future installments of rent are to be directed.

If Defendants do not timely notify Plaintiff to whom future rent is to be paid

and the address at whichrent is to be paid, then Plaintiff may deposit future

rent with the Clerk of Courts, until further notice.

9. Only those Defendants who hold an interest in the Leased Property are

entitled to any portion of the rent under the Lease or to the benefit of any of

the rights of the lessor under the Lease.



Judgment on Plairitiff's Complaint and on Defendants' Counterclaim is rendered in favor of

Plaintiff and against Defendants.

Costs to Defendants.

rr 7S SO ORDERBD.

cc: Abraham Lieberman
Dennis O'Toole Peggy Kirk
Randall Strickler Anthony Logan
Darrel Bilancini Jeffrey Rengel
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EXHIBIT A

All those lands within a one hundred fifty (150) foot wide corridor conveyed to the Milan

Canal Company by Kneeland Townsend and Ebeneser Merry by instruments dated May 10, 1838

and April 21, 1838, respectively, and recorded, respectively on May 29, 1852, in Volume 10 of

Deeds, Page 23 of Erie Coiunty Records and October 29, 1852, in Volume 10 of Deeds, Page 25 of

Erie County Records, which lands have a northerly boundary at Lock No. 1 of the old Milan Canal,

which lock was located immediately north of Mason Road on lands now owned by Wikel Farms,

Ltd. at or near the intersection of the Milan Canal with the Huron River, and extending southerly to

the Canal's turning basin in the City of Milan, Ohio.

January 28, 2002
G:\Wolssl7\17064\Jndgment 5.wpd
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KNEPPER, J.

This is a consolidated appeal from two judgments of the Erie

County Court of Common Pleas in a property dispute. The first

judgment, entered February 21, 2002, denied the motion to

intervene filed by appellant Wikel Farms, Ltd. The second

judgment appealed from, entered March 1, 2002 upon remand from

this court,,determined the validity of the lease in guestion. On

March 29, 2002, this court sua sponte ordered that the two

appeals be consolidated under E-02-009. For the reasons that

follow, this court affirms the judgments of the trial court.

Appellants Buffalo Prairie, Ltd., et al. set forth the

following assignments of error:

"1. The trial cour'tls Entry establishing the description of

the leased property is directly contrary to this Court's decision

in Board of Commissioners v..Key Trust 135 Ohio App.3d 787.

"2. The trial court abusedits discretion by adopting

findings of fact which did not address the issues raised in

Defendants' Answer and Counterclaim."

Appellant Wikel Farms, Ltd. sets forth the following

assignment of error:

"The trial court erred and abused its discretion by denying

the renewed motion of Wikel Farms, Ltd. to intervene.°

The background necessary for a thorough understanding of

this appeal is as follows. In 1827, the Ohio General Assembly
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chartered the Milan Canal Company to construct and operate a

canal from Milan, Ohio, to Lake Erie. The canal company acquired

land from Ebeneser Merry and Kneeland Townsend and dug a canal

between Milan and "Lock 1,11 located where the navigable portion

of the Huron River intersected the canal.

In 1861, the Milan Canal Company leased a 150-foot wide

corridor through its property to the Wheeling and Lake Erie Rail

Road Company. The lease was for 99 years, renewable "forever,"

and called for an annual rent of $50. The lease also provided

that "on the failure of said Lessee *** to so maintain and

operate said Rail Road for public transportation and travel and

on the abandonment thereof for railway purposes or on the failure

for Six months to pay said annual rental of ($50) Bifty dollars

to the said Lessor after the same became due and payable these

presents shall become void and the said real estate shall revert

to the said Lessor the Milan Canal Company ***."

It is undisputed that during the next 100 years, the

railroad and its successo= railroad companies maintained and

operated a line on the l%ased corridor.' In 1979, the lease was

renewed for another 99 years. In October 1995, the Wheeling and

Lake Erie Railway Company transferred its interest in the leased

'The Wheeling and Lake Erie Rail Road Company was eventually
absorbed by the Norfolk and Western Rail Company, which was

merged into the Norfolk Southern Company. In 1990, the Norfolk

Southern assigned its interest in the lease at issue to the
Wheeling and Lake Erie Railway Company.
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property to appellee Board of Commissioners, Erie Metroparks

("Metroparks"), which intended to convert the property to a

recreational hiking and bicycling trail.

In 1904, the Milan Canal Company was dissolved and its

assets purchased by Stephen Lockwood. Lockwood's interest in the

property eventually devolved to the testamentary trust of Verna

Lockwood Williams and its trustee, Key Trust Company of Ohio.

Following the purchase of the.railroad's lease interest by

Metroparks, a dispute arose between the trust and Metroparks

concerning the continuing validity of the lease.

On September 30, 1999, Metroparks initiated a declaratory

judgment action against the Williams trust. Metroparks sought a

declaration that the 1881 lease remains in effect, that the

property may be properly used for a recreational trail, and that

the sco,pe of the lease be determined. In its answer to the

complaint, the trust denied the validity of the lease and

counterclaimed for a quiet title.

During the pendency of the case in the trial court, the

Williams trust sold its interest.in the disputed land to

appellant Buffalo Prairie, Ltd. Metroparks subsequently amended

its complaint to include Buffalo Prairie and 32 named adjacent

property owners to whom Buffalo Prairie had conveyed portions of

the land at issue.



It is undisputed that at the time Metroparks acquired its

interest in the property in October 1995, the railroad from which

it had purchased the lease had fallen several years behind in

paying the rent. in September 1995, the railroad tendered a

check for $300 to Key Truet, but the payment was rejected. It

was also undisputed that the trust never made a demand for the

unpaid rent.

The matter proceeded to a bench trial, at the conclusion of

which the court found that the railroad had materially breached

the terms of the lease by failing to promptly pay the rent and

that it had abandoned the property for purposes of operating a

railroad, thereby rendering the lease void on its own terms. As

a result, the railroad's^conveyance to Metroparks: was

ineffective, the trial court held. As to the scope of the lease,

the trial court found that the land subject to the lease

consisted only of those parcels of land between the canal basin

in Milan and the point where the canal joins the Huron River that

had been conveyed by landowners Ebeneser Merry and Kneeland

Townsend.

From this judgment, Buffalo Prairie, the lessor, and other

landowners filed an appeal and Erie Metroparks, the lessee, filed

a cross-appeal. Erie Metsoparks Bd. of Comrnrs. v. Key Trust Co.

of Ohio, N.A., et al. (2001), 145 Ohio App.3d 782. Buffalo

Prairie's assignments of error attacked the trial court's
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judgment limiting the leased property only to Milan Canal Company

lands obtained from Ebeneser Merry and Kneeland Townsend,

claiming that the trial court improperly reformed the lease

agreement. This court held that the trial court had not modified

the 1881 lease and that the lower court's finding that the lease

was limited to property obtained solely from Merry and Townsend

was supported by the evidence. By way of its cross-appeal, Erie

Metroparks contended that the trial court erred when it concluded

that the railroad had breached the 1881 lease due to abandonment

and nonpayment of rent. As to those arguments, this court found

that the trial court had erred by determining that the lease was

invalid since, absent any demand by the trust, the railroad's

lapse in its rent payment did not constitute an irreparable

breach of the lease_ Accordingly, this court reversed the trial

court's judgment finding that the lease was invalid and remanded

the case for further proceedings. This court let stand the trial

court's finding as to the scope of.the leased property.

In its February 22, 2002 judgment entry on remand, the trial

court ruled that the rail'road had not abandoned the leased

property and that the lease Metroparks purchased from the

railroad is still in full force and effect. Although the issue

was not before the trial court on remand, the court also made a

finding as to the boundaries of the leased property_ In so

doing, the trial court found that the land owned by the Milan
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Canal Company at the time the lease was executed "lay within the

boundaries of the Kneeland Townsend property and the Ebeneser

Merry property."

In their first assignment of error, appellants Buffalo

Prairie, et al. assert that the trial court's judgment entry on

remand setting forth the boundaxies of the leased property is

directly contrary to that court's own finding in its original

decision fa.led on November 7, 2000 and this court's September 14,

2001 decision on the first appeal. Appellants assert that this

court and the trial court both found that the only two tracts of

land subject to the Milan Canal lease, and therefore subject to

the leasehold interests of Erie Metroparks, were two non-

contiguous tracts conveyed by Ebeneser Merry and Kneelarnd

Townsend. They further assert, however, that the trial court's

judgment entry on remand erroneously describes the land subject

to the lease to include a two-mile corridor that the courts

previously have determined is not part of the leasehold.

This court has carefully examined the trial court's

November 7, 2000 judgment-"entry, our own decision of

September 14, 2001, and the trial court's February 22, 2002

judgment entry on remand. Despite appellants' assertion that the

trial court's entry on remand was contrary to our September 2001

decision, we find that the descra.ptions of the leased property

are identical in both of the trial court's entries.
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Significantly, both entries define the property as encompassing

only land previously owned by Merry and Townsend. As this court

explained in its September 14, 2001 decision: "Although the

metes and bounds description contained in the 1881 lease

describes a one-hundred-fifty-foot corridor for the full length

of the canal, the lease limits the conveyance to property 'owned

by' the canal company. The trial record shows that the Milan

Canal Company acquired property only from Townsend and Merry.

The trial court ruled that this property alone was the subject of

the lease. Consequently, the court never modified the 1881

lease. Since there was no reformation of the lease, appellants'

arguments concerning an improper reformation of the contract are

without merit. *** [Bmphasis added.]

The only competent, credible evidence presented at

trial was that the canal company obtained property solely from

Townsend and Merry. On such evidence, we cannot say that the

trial court's decision to limit the lease to such property was

unsupported by the evidence: ***" Erie Metroparks Bd. of

Comrnrs. v. Key Trust Co. of Ohio, N.A., supra, at 787-788.

Thus, this court affirmed the trial court's original

determination that the leased property included only land

obtained from Townsend and Merry. On remand, for reasons not

apparent.to this court, the trial court revisited the issue of

the scope of the leased property. This was unnecessary since we
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had left undisturbed that portion of the November 2000 entry and

remanded the case solely on the issue of the validity of the

lease.

It has been emphasized in all three judgment entries that

the leased property encompassed only land obtained from Townsend

and Merry. There is no discrepancy as to that issue and the

trial court's February 22, 2002 judgment entry did not contradict

that finding as set forth in either of the two prior judgments.

Accordingly, appellant's first assignment of error is not

well-taken.

In their second assignment of error, appellants assert that

the trial court abused its discretion by adopting findings of

fact on remand which did'not address the issue of Metroparks'

prior claim of adverse possession. In its November 7, 2000

decision, the trial court found that Metroparks did not acquire

title to the leased property by adverse possession because it did

not begin to occupy the property adversely until it went into

default for nonpayment of rent in 1995. Since this court then

found that the original 1$ase was still in effect,,the issue of

adverse possession was irrelevant on remand, and there was no

reason for the trial court to address the matter in its

February 2, 2002 judgment entry. This argument is therefore

without merit.
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Appellants also argue that the trial court improperly

authorized appellee to pay the rent to the clerk of courts until

further notice. Appellants, however, misrepresent the trial

court's order. In its February 22, 2002 judgment entry, the

trial court stated that appellee had deposited with the clerk of

courts the sum of $1,000, representing 13 years' past due rent

plus future rent for seven years. The trial court ordered that

the deposit should be released to the trust upon the trust's

motion advising the court as to whom such rent is to be paid.

Further, the trial court instructed appellants to keep appellee

advised as to where future rent payments should be directed, and

then ordered that if the trust did not notify Metroparks as to

where to send the paymen'ts and to whom they should be directed,

Metroparks should deposit future payments with the clerk of

courts until further notice. This is a reasonable and

appropriate order in light of the facts and the trial court did

not err by so ordering. This argument is without merit.

Based on the foregoing, appellants' second assignment of

error is not well-taken.°'

Finally, we must consider the appeal from the trial court,s

denial of the motion to intervene filed by Wikel Farms, Ltd.

Wikel Farms, Ltd. contends that the tract of land it owns at the

northern end of the canal is not included in the property covered
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by the lease and it sought to intervene for the sole purpose of

contesting the northern boundary of the leased property.

Wikel Farms originally filed a motion to intervene on

March 15, 2000, several months after Metroparks initiated its

declaratory judgment action. The motion was not ruled on by the

trial court prior to its November 7, 2000 decision. Wikel Farms

renewed its motion to intervene on February 12, .2002, after this

court's decision on the first appeal and while the case was

pending in the trial court on remand. On February 21, 2002, the

trial court summarily denied the motion to intervene.

A trial court's decision on a motion to intervene is,

reviewed pursuant to an abuse of discretion standard. Peterman

v. Pataskata (1997), 122-Ohio App.3d 758. Abuse of discretion

connotes more than an error of law or judgment; it implies that

the trial court's decision was unreasonable, arbitrary or

unconscionable. Blakemore v. &lakemore (1984), 5 Ohio St.3d 217,

219. In this case, appellant Wikel Farms wishes to intervene in

order to contest one of the,boundaries of the leased property.

By the time Wikel Farms €siled its renewed motion to intervene,

however, the trial court's determination as to the scope of the

leased property had been affirmed by this Court. Accordingly,

the trial court's judgment entry denying the motion to intervene

was not unreasonable, arbitrary or unconscionable and therefore

not an abuse of discretion.
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Based on the foregoing, this court finds the sole assignment

of error of appellant Wikel Farms, Ltd. not well-taken.

Upon consideration whereof, the judgments of the Erie County

Court of Common Pleas are affirmed. Costs of this appeal are

assessed to appellants equally.

JUDGMENTS AH-FIRMED.

A certified copy of this entry shall constitute the mandate
pursuant to App.R. 27. See, also, 6th Dist.Loc.App.R. 4, amended
1/1/98.

PPr M. Handwork,7

,7amPr R RhPr .k .7,

Richarc7 W KnP^P^ 7

CONCUR.
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COUNSEL FOR RELATORS



COMPLAINT FOR WRIT OF MANDMUS

Under Ohio Rev. Code § 163.01 et seq., Ohio Const. Art. I, § 19, and United States

Const. Amend. 5, Relators bring this mandamus action to compel Respondents to

commence an appropriation proceeding , and to provide Relators with the opportunity

for a jury trial, within which the Relator may obtain compensation for Respondents'

taking of their property, as well as an opportunity to challenge directly Respondents'

authority to appropriate property under applicable law. In the alternative, Relators

request that the Court issue a writ of mandamus compelling Respondents to return the

seized property at issue to the Relators on the ground that Respondents lack the

statutory authority to appropriate property, and therefore, their occupation of the

property is unlawful and cannot be cured by an appropriation action.

JURISDICTION

2. This Court has jurisdiction over this original action under Ohio Const. Art. IV, § 2

and Ohio Rev. Code § 2731.01 et seq.

PARTIES

3. Relators Edwin and Lisa Coles, Buffalo Prairie, Ltd., Isolated Ventures, Ltd., Robert

C. Bickley, and Warren (Bob) Jones are landowners who reside or have their

principal place of business in Erie County, Ohio. Relator Linda Moir serves as

executrix of the estate of Vincent P. Otrusina, who resided in Erie County, Ohio

before his death.

4. Relators own certain property, which Respondents Jonathan P. Granville and Board

of Park commissioners, Erie MetroParks occupy, use, possess, and otherwise control.

Relators also own certain personal property, which Respondents confiscated,

damaged, and destroyed when taking Relators' land.
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5. Relator Buffalo Prairie, Ltd. is a limited liability company in good standing with the

Ohio Secretary of State's office..

6. Relator Isolated Ventures, Ltd. is a limited liability company in good standing with

the Ohio Secretary of State's office.

7. Respondent Jonathan P. Granville is the Directory/Secretary of the Erie MetroParks, a

governmental entity.

8. Respondent Board of Park Commissioners, Erie MetroParks ("MetroParks") is a park

district organized and duly created under Ohio Revised Code § 1545.01 et seq. on

May 31, 1968 as an independent Park District in Erie County, Ohio. It consists of

three (3) appointed commissioners, and was created after April 16, 1920.

9. Ohio Revised Code § 1545.11 restricts the eminent domain power of the State to park

districts created prior to April 16, 1920. Accordingly, MetroParks lacks the power of

eminent domain under applicable Ohio law.

PROPERTY AT ISSUE

10. Relators own the property in Erie County, Ohio, as identified below..

a. Coles, Buffalo Prairie, Ltd., and Isolated Ventures, Ltd:

(1) Property South of Mason Road.
Being situated in the State of Ohio, County of Erie, Milan Township,
Section 1, Part of Sublots 6 & 9, and being more definitely described as
follows:

Beginning at a 1/2" iron pin, set, marking the intersection of the West line
of Section 1 with the centerline of the original Wheeling & Lake Erie
Railroad;

(1) Thence North 04°32'08" West along the West line of Section 1, a
distance of 50.96 feet to a point on the westerly line of the Old Milan
Canal;
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(2) Thence northeasterly along the westerly line of the Old Milan Canal,
along an arc of a curve to the left having a radius of 1382.68 feet, a delta
of 06°08'39", a chord bearing of North 71°01'38" East, a chord distance of
148.20 feet, and an arc length of 148.27 feet to a point;

(3) Thence North 67°57' 18" East continuing along the westerly line of the
Old Milan Canal a distance of 196.28 feet to a point;

(4) Thence northeasterly continuing along the westerly line of the Old
Milan Canal, along an arc of a curve to the left having a radius of 1731.45
feet, a delta of 53°38'00", a chord bearing of North 41°08' 18" East. A
chord distance of 1562.24 feet, and an arc length of 1620.77 feet to a point
on the southerly line of a parcel owned by William Mironick
(RN200108239);

(5) Thence North 14°19' 18" East continuing along the westerly line of
the Old Milan Canal, a distance of 299.38 feet to a point on the southerly
line of a parcel owned by Warren R. Jones (DV 308 PG 24);

(6) Thence North 87°23'32" East along the southerly line of said Jones
parcel a distance of 156.79 feet to a point on the easterly line of the Old
Milan canal;

(7) Thence South 14°19' 18" West along the easterly line of the Old
Milan Canal, a distance of 345.04 feet to a point;

(8) Thence southwesterly along the easterly line of the Old Milan Canal,
along an arc of a curve to the right having a radius of 1881.45 feet, a delta
of 53°38'00", a chord bearing of South 41°08'18" West, a chord distance
of 1697.58 feet, and an arc length of 1761.18 feet to a point;

(9) Thence South 67°57' 18" West continuing along the easterly line of the
Old Milan Canal, a distance of 196.28 feet to a point;

(10) Thence southwesterly continuing along the easterly line of the Old
Milan Canal, along an arc of a curve to the right having a radius of
1532.68 feet, a delta of 07°16'09", a chord bearing of South 71°35'24"
West, a chord distance of 194.32 feet, and an arc length of 194.45 feet to a
point on the West line of Section 1;

(11) Thence North 04°32'08" West along the West line of Section 1, a
distance of 101.74 feet to the point of beginning, containing 8.2028 acres,
more or less, of which 4.1014 acres are in Sublot 6, and 4.1014 acres are
in Sublot 9, but being subject to all legal highways, easements and
restrictions of record.
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(2) Residence north of Mason Road.

Being situated in the State of Ohio, County of Erie, Milan Township,
Section 2, Abbot Tract and being more definitely described as follows:

Beginning at a railroad spike, found, marking the intersection of the
centerline of River Road with the South line of the Abbott Tract; Thence
North 49°2947" West along the southerly line of the Abbott Tract, the
same being the northerly line of a parcel owned by Vincent Otrusina (BV
027 PG 974), a distance of 513.38 feet to a point; Thence North 40°30'13"
East continuing along said Otrusina parcel a distance of 223.64 feet to a
point; thence North 49°29'47" West continuing along the northerly line of
Otrusina parcel a distance of 27.32 feet to its intersection with the easterly
line of the Old Milan Canal, said point being the PRINCIPAL PLACE OF
BEGINNING;

(1) Thence North 49°29'47" west continuing along the northerly line of
said Otrusina parcel, a distance of 152.02 feet to the westerly line of the
Old Milan Canal;

(2) Thence northeasterly along the westerly line of the Old Milan
Canal, along an arc of curve to the left, having a radius of 904.93 feet, a
delta of 03°41'21", a chord bearing of North 28°34'06" East, a chord
distance of 58.26 feet, an arc length of 58.27 feet to a point;

(3) Thence North 26°43'24" East continuing along the westerly line of
the Old Milan Canal, a distance of 138.74 feet to a point;

(4) Thence northeasterly continuing along the westerly line of the Old
Milan Canal, along an arc of a curve to the right having a radius of
1663.97 feet, a delta of 11°18' 00" a chord bearing of North 31°22'24"
East, a chord distance of 327.64 feet, an arc length of 328.17 feet to a
point;

(5) Thence northeasterly continuing along the westerly line of the Old
Milan Canal, along an arc of a curve to the right having a radius of
1004.93 feet, a delta of 00°13'Ol", a chord bearing of North 38°07'54"
East, a chord distance of 3.80 feet, an arc length of 3.80 feet to a point on
the southerly line of a parcel owned by James and Rita Beverick (DV 484
PG 704);

(6) Thence South 49°59'47" East along the southerly line of Beverick a
distance of 150.08 feet to a point on the easterly line of the Old Milan
Canal;
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(7) Thence southwesterly along the easterly line of the Old Milan
Canal, along an arc of a curve to the left having a radius of 1513.97 feet, a
delta of 11°14'51" a chord bearing of South 32°20'50" West, a chord
distance of 296.73 feet, an arc length of 297.20 feet to a point;

(8) Thence South 26°43'24" West continuing along the easterly line of
the Old Milan Canal a distance of 138.74 feet to a point;

(9) Thence southwesterly continuing along the Easterly line of the Old
Milan Canal, along an arc of a curve to the right, having a radius of
1054.93 feet, a delta of 05°08'10", a chord bearing of South 29°17'30"
West, a chord distance of 94.53 feet, an arc length of 94.56 feet, to the
PRINCIPAL PLACE OF BEGINNING, containing 1.8242 acres, more or
less, but being subject to all legal highways, easements and restrictions of
record.

The above description was prepared from an actual survey by Daniel E.
Hartung Jr., Professional Surveyor No. 5667 in March 1998. The bearings
were assumed only for the purpose of indicating angles.

b. Otrusina:

Being situated in the State of Ohio, County of Erie, Milan Township,
Section 2, Abbott Tract and being more definitely described as follows:

Commencing at the intersection of the centerline of River Road with the
South line of the Abbott Tract; Thence North 49°29'47" West along the
South line of the Abbott Tract a distance of 531.68 feet to a point on the
easterly line of the old Milan Canal, said point being the point of
beginning;

(1) Thence North 49°29'47" West continuing along the South line of the
Abbott Tract a distance of 150.31 feet to a point on the westerly line of the
old Milan Canal;

(2) Thence northerly along said westerly line, along an arc of a curve to
the left, having a radius of 904.93 feet, a delta of 14°03'56", a chord
bearing North 37°26'45" East, a chord distance of 221.59 feet, an arc
length of 222.15 feet to a point on the southwesterly line of a parcel
owned by Edwin and Lisa Coles (DV 519 PG 775);

(3) Thence South 49°29'47" East along the southwesterly line of Coles a
distance of 152.04 feet to a point on the easterly line of the Old Milan
Canal;
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(4) Thence southerly along said easterly line, along an arc of a curve to
the right, having a radius of 1054.93 feet, a delta of 12°03' 11", a chord
bearing South 37°53' 10" West, a chord distance of 221.51 feet, an arc
length of 221.92 feet to the point of beginning, containing 0.7645 acre,
more or less, but being subject to all legal highways, easements and
restrictions of record.

c. Bickley:

Parcel No. 2: Being all that part of the canal basin lying south and west of
the following boundaries, to wit: Beginning at the northeast corner of
Water Lot Number Seventy-one (71) in the addition heretofore described
Parcel One hereof; Thence running northerly on the same course as the
east line of said Lot, to the center of the Wheeling and Lake Erie Railroad
track as now located and constructed; Thence westerly along the center of
said railroad track to the westerly terminus of said canal basin but
excepting and reserving therefrom so much as was heretofore quit-claimed
to the Wheeling and Lake Erie Railroad Company.

Parcel No. 3: Being Lots Number Seventy-two (72), Seventy-three (73),
Seventy-six (76) and Seventy-seven (77) of the Town Plat of Milan, Ohio
located on the North side of Water Street.

And also the following described property:

Being situated in the State of Ohio, County of Erie, Village of Milan and
being more definitely described as follows:

Commencing at the intersection of the centerline of the Wheeling & Lake
Erie Railroad with the easterly right-of-way line of Union Street;

(1) Thence North 50°11'07" East along the centerline of the Wheeling &
Lake Erie Railroad a distance of 395.00 feet to its intersection with the
northerly extension of the East line of Sublot 71 on Water Street in the Old
Town Plat of Milan;

(2) Thence South 19°48'53" East along said extension a distance of
106.42 feet to a point on the easterly line of the Old Milan Canal;

(3) Thence South 50°11'07" West along said easterly line a distance of
343.46 feet to a point on the northerly right-of-way line of Water Street in
the Old Town Plat of Milan;

(4) Thence North 84°48'53" West along said northerly line a distance of
81.42 feet to its intersection with the easterly right-of-way line of Union
Street;
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(5) Thence North 05°11'07 East along said easterly line a distance of
60.00 feet to the point of beginning, containing 0.9037 acre, more or less,
but being subject to all legal highways, easements and restrictions of
record.

Prior deed reference: Erie County, Ohio Records RN 200005174

d. Jones:

Being situated in the State of Ohio, County of Erie, Milan Township,
Section 1, Sublot No. 9 and being more definitely described as follows:

Commencing at the intersection of the North line of Sublot 9, with the
centerline of the Wheeling & Lake Erie Railroad;

(1) Thence. North 89°47'40" East along the North line of Sublot 9 a
distance of 104.03 feet to a point on the easterly line of the Old Milan
Canal;

(2) Thence South 15°47'40" West along the easterly line of the Old Milan
Canal, a distance of 626.74 feet to a point on the North line of a parcel
owned by Edwin and Lisa Coles (B V 338 PG 701);

(3) Thence South 88°51'54" West along the North line of said Coles a
distance of 156.79 feet to a point on the westerly line of said Canal;

(4) Thence North 15°47'40" East along the westerly line of said Canal a
distance of 629.39 feet to a point on the South line of a parcel owned by
John and Virginia Landoll (BV 421 PG 56);

(5) Thence North 89°47'40" East along the South line of said Landoll a
distance of 52.01 feet to the point of beginning, containing 2.1627 acres,
more or less, but being subject to all legal highways, easements and
restrictions of record.

Prior deed reference: Erie County, Ohio Records RN 200005175

STATEMENT OF FACTS

11. Portions of Relators' property described above are beneath or adjacent to a former

canal corridor of the Milan Canal Company ("Canal Company"). The Canal

Company was chartered by the State of Ohio in 1827 to construct and operate a canal

from Milan, Ohio to Lake Erie. The property extends about 6.5 miles in length.
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12. The Canal Company acquired portions of the canal corridor from Ebeneser Merry and

Kneeland Townsend ("the Merry and Townsend Tracts"). Both the Merry and

Townsend Tracts lie south of Mason Road, Milan Township, Erie County, Ohio. See

Exs. 1-2.

13. In 1881, the Milan Canal Company leased a 150-foot-wide right of way through the

canal corridor (the "Railroad Lease") to the Wheeling and Lake Erie Railway

Company ("Railway"), which the Norfolk and Western Rail Company absorbed. The

Norfolk and Western Rail Company later merged with Norfolk Southern Company

("Norfolk").

14. The Railroad Lease was for 99 years. In 1979, the Railroad Lease was renewed for

another 99 years.

15. In 1904, the Milan Canal Company was dissolved and Stephen Lockwood purchased

its assets. Stephen Lockwood's interest in the property eventually devolved to the

testamentary trust of Verna Lockwood Williams and its trustee, Key Trust Company

of Ohio ("Key Trust").

16. Between 1999 and 2000, Key Trust deeded all its interests in any and all Canal

Company property to Relators Coles and Buffalo Prairie, Ltd., respectively, reserving

no interest in the Railway or Norfolk or any other party to install and maintain fiber

optic transmission wires or to reenter any Canal property for any purpose. See Exs.

3-4. In turn, Relators Coles conveyed portions of the land to Relator Isolated

Ventures, Ltd., and Relator Buffalo Prairie conveyed portions of the land to adjacent

property owners including the other Relators. See Exs. 5-8.

17. In 1988, Norfolk filed an application with the Interstate Convnerce Commission to

abandon rail service over the corridor.
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18. Between 1985 and 1992, the Railway or Norfolk ceased rail service over the corridor,

removed all salvageable materials, and discontinued maintaining and policing the

corridor.

19. On or about October 13, 1995, Norfolk quitclaimed its interests in the Railway's lease

to Respondent MetroParks for using the railroad right of way as a trail.

20. Respondent MetroParks legal counsel, Baumgartner & O'Toole, prepared the

quitclaim deed and its attachments.

21. The quitclaim deed arose out of a 1995 "usage" "license" agreement between

Respondent MetroParks and the Railway, which stated that "[t]he Board [of Park

Commissioners] is acquiring a right of usage in the Property without covenants or

warranties of any nature..." and "subject to any and all existing tenancies,

encumbrances, easements, rights, licenses, privileges, agreements, covenants,

conditions, restrictions, rights of reentry, possibilities of reverter, ...".

22. The 1995 usage license agreement also stated, "[t]he Board [of Park Commissioners]

acknowledges that it may be necessary to acquire by purchase or condemnation the

interest of other parties in parts of the Property in order to put the Property to its

intended use."

23. Based on the aforementioned quitclaim deed and usage license agreement,

Respondent MetroParks attempted to take possession over the entire former railroad

corridor from the Village of Milan, Ohio to the City of Huron, Ohio, including

property owned by Relators.

24. In July, 2000, MetroParks commenced an action in Erie County Court of Common

Pleas against Key Trust and several other landowners who claimed title as adjacent

and underlying owners and as grantees from the Milan Canal Company's successors
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("landowners"). MetroParks sought a declaratory judgment against the landowners

that the Railroad Lease remained valid and was properly assigned to MetroParks in

1995. See Ex. 9. Among the landowner defendants in the Key Trust litigation were

each of the Relators in this mandamus petition.

25. At the conclusion of a bench trial, the trial court ruled, inter alia, that the Railroad

Lease applied only to those portions of the canal corridor that the Canal Company

owned in fee as of the time of the Railroad Lease, and that the record showed only

that the Canal Company owned the property within the Merry and Townsend Tracts.

Accordingly, the trial court found that that the railroad's quitclaim of rights in the

Railroad Lease to MetroParks transferred only rights within the Merry and Townsend

Tracts. See Ex. 10. As a result of this finding, the landowners' property within the

former canal right of way that was not within the boundaries of the Merry or

Townsend Tracts was not subject to the Railroad Lease.

26. On appeal, the Court of Appeals for the Sixth District in Ohio reversed some parts of

the trial court judgment, but affirmed the trial court's conclusion that the Railroad

Lease applied only to land within the Merry and Townsend Tracts.

27. On remand, the trial court entered judgment, limiting the Railroad Lease to only the

Merry and Townsend Tracks.

The only lands owned by the Milan Canal Company at the time the
Lease was executed lay within the boundaries of the Kneeland Townsend
property and the Ebenezer Merry property ....

See Ex. 11 at 4.

28. On appeal after remand, the court of appeals in Key Trust II declared that the trial

court's judgment entry was consistent with the Key Trust I in that it limited the scope

of the Railroad Lease to the land within the Merry and Townsend Tracts. See Ex. 12.
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The court of appeals declined to describe more specifically the boundaries of the

Merry and Townsend Tracts.

29. The Merry and Townsend Tracts, as described in those deeds and as proven by

Respondent MetroParks at trial in the 2000 litigation, are not contiguous and

constitute only a small fraction of the land now being wrongfully claimed and

occupied by Respondent MetroParks.

30. The Merry and Townsend Tracts are not in the chain of titles of Relators' properties.

No property records reflect that Relators' properties lie within the area known as the

"Merry" and "Townsend" Tracts of Milan Township, Erie County, Ohio. Therefore,

Relator's properties do not fall within the scope of the 1881 Railway Lease under the

court of appeals determination.

31. Nevertheless, Respondent MetroParks has occupied the property of each of the

Relators and has used that property for the construction of a recreational trail without

the consent of the Relators.

32. Further, Respondent MetroParks had destroyed improvements and seized personal

property on Relators'. property. For example, on July 2, 2002, Respondent

MetroParks, directly or through paid agents and employees armed with firearms,

intentionally or recklessly entered the property of Relators Coles'(described at

paragraph 10.(a)(2) herein), and Otrusina's (described at paragraph 10.(b) herein),

which lies essentially in the middle of an unused area of the corridor and substantially

away from any public access road or trailhead, and began destroying personal

property of those relators with chainsaws, sledgehammers, and other devices, forcibly

removing a backyard deck and stairs, which the Coles and Otrusina had built.
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33. Thereafter, on July 8, 2002, while the court of appeals was hearing oral argument on

the lease case, Respondent MetroParks' employees armed with firearms again

intentionally and recklessly entered premises as set forth at paragraph 10.(a)(2) herein

and forcibly removed a tractor owned by Relators Coles. Respondents confiscated

the tractor and relocated it to premises unknown although they later returned it.

34. Respondents MetroParks and Granville, directly as a representative of a governmental

entity or through paid agents and employees, intentionally or recklessly entered

property described at paragraph 10.(a)(2) herein, on the aforesaid dates, and

attempted to, and did, exercise dominion and control over, and confiscated, damaged,

and destroyed personal property to the exclusion of Relators Coles and Otrusina, the

true and lawful owners thereof.

35. Respondent MetroParks refused to, and did not surrender, the confiscated tractor to

Relators Coles unless the Coles and others agreed not to enter the corridor, either

north or south of Mason Road, except for a three (3) hour period, once a week, for

inspection purposes only.

36. On July 22, 2002, when Realtors Coles went to obtain his confiscated tractor from

Respondent MetroParks, Coles was told by Respondent Granville, Respondent

MetroParks director, in reference to the destroyed deck and stairs, "we just wanted to

get your attention. We'll come back out and put it back."

37. On October 15, 2002, Respondent MetroParks, through its commissioner, Kevin

Zeiher, an attorney licensed to practice in Ohio, mailed a letter to all property owners

of the disputed property from Mason Road south into the Village of Milan, Ohio,

giving his legal opinions of the state of the litigation between the parties, his

interpretation of various court decisions; his opinion that "all parties to the case who
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purchased property south of Mason Road through Buffalo Prairie, Ltd or the Williams

Trust received that property subject to an existing lease"; and encouraging property

owners to take action to collect a portion of annual $50 rent on deposit with the Erie

County Clerk of Courts, thereby affecting their legal position and rights regarding the

disputed property.

38. Respondents Granville and MetroParks have never replaced the personal property of

Relators, which Respondents confiscated, damaged and destroyed, or compensated

Relators for the confiscation and destruction of, and the damage to the property.

39. Respondents presently exercise dominion and control over Relators' lands as

described in paragraph 10 herein and deny Relators access to their own lands, to

which Respondent MetroParks has no legal rights.

40. Respondents' confiscation, destruction, seizure, use and possession of Relators'

property constitute unconstitutional takings. As a result, Respondents have invaded

Relators' fundamental property rights and caused Relators to suffer substantial

property damages and incurred attorney fees and other costs in response to

Respondents' wrongful action.

41. Under Ohio Rev. Code § 163.01 et seq., Ohio Const. Art. 1, § 19, and United States

Const. Amend. 5, Respondents have a clear legal duty to initiate appropriation

proceedings for the purposes of compensating Relators for property rights taken from

them.

42. Respondents Granville and MetroParks show no intention to fulfill their statutory

duty to commence an appropriation proceeding to acquire Relators' private property.
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43. Ohio law does not recognize an inverse condemnation action, which a landowner can

initiate in order to obtain compensation for a taking of his property. Thus, Relators

have no adequate remedy in the ordinary course of the law.

WHEREFORE, Relators request relief from this Court as follows:

(1). Issue a Writ of Mandamus ordering Respondents to commence an appropriation

proceeding under Ohio Rev. Code § 163.01 et seq. and to provide Relators with

the opportunity for a jury trial, within which the issues of damages and

compensation for Respondents' unconstitutional taking of Relators' property may

be adjudicated and in which Relators can challenge directly Respondents'

authority to appropriate property under applicable law;

(2) Issue an Alternative Writ pursuant to S.Ct. Prac. R. X, Section 6, requiring

Respondents to show cause why the requested Writ of Mandamus should not

issue; and

(3) Issue such further relief as necessary and appropriate.

COMPLAINT IN THE ALTERNATIVE

1. Relators adopt the allegations of paragraphs 1 through 40 above, as though fully rewritten

herein.

2. MetroParks has occupied and taken Relators' property for public use without the consent

of Relators.

3. Respondent's actions are unauthorized by law, as MetroParks is not statutorily

empowered, under Ohio Revised Code § 1545.11, to exercise the power of eminent

domain, because MetroParks is a park district created after April 16, 1920.

4. MetroParks' acts have caused, and will continue to cause, substantial irreparable harm to

Relators for which there is no adequate remedy at law.
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5. Relators are entitled to a Writ of Mandamus ordering Respondent to cease occupation of

Relators' land and to prevent Respondent from filing an eminent domain action not

authorized by applicable statute.

WHEREFORE, Relators request relief from this Court as follows:

(1) Issue a Writ of Mandamus ordering MetroParks, its Members, Officers and

Directors, to relinquish Relators' property previously seized and occupied by

MetroParks and to direct that MetroParks shall not file an eminent domain

action to appropriate such Relators' property;

(2) Issue an Altemative Writ pursuant to S.Ct. Prac. R. X, Section 6, requiring

Respondents to show cause why the requested Writ of Mandamus should not

issue; and

(3) Issue such further relief as necessary and appropriate.

Respectfully submitted,

Anthony Logan, E
BRooKs & LoGAN to., LPA
5025 Arlington Centre Blvd., Suite 350
Columbus, OH 43220
Telephone: (614) 457-1010
Facsimile: (614) 457-1018

Of Counsel:
Nels Ackerson (pending pro hac vice)
ACKERSON KAUFFMAN FEx, PC
1250 H Street, NW, Suite 850
Washington, DC 20005
Telephone: (202) 833-8833
Facsimile: (202) 833-8831
nels(â,ackersonlaw.com

Counselfor Relators
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AFFIDAVIT

STATE OF OHIO

COUNTY OF ERIE

The undersigned, being first duly sworn, testifies based on personal knowledge as

follows:

1. My name is Edwin Coles, and I am the owner of real estate described in the
within Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear
that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Edwin Coles

Swom to before me and subscribed in my presence this c?,7-"^'day of June, 2006.

TARY PUBLIC
. .Jt;ii3rlnt ,, ,,.r ^^ g^a^iL•_.

;t b 5f NO
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AFFIDAVIT

STATE OF OHIO }
} ss:

COUNTY OF ERIE }

The undersigned, being first duly sworn, testifies based on personal knowledge as

follows:

1. My name is Lisa Coles, and I am the owner of real estate described in the within
Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear
that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGI-IT.

Swor;n to before me and subscribed in my presence this J'7 day of June, 2006.

1lS enMDarz\Backupll.ugsn\Celes-KeY'fmrtNPPIDAVIT (6.26.U6) ¢Aac

a2ekl- zno^
OTARY PUBLIC

7Dhn i37ih6;?y i P^+'. ^, f,it'if, ai t^G
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AFFIDAVIT

STATE OF OHIO

COUNTY OF ERIE
ss:

The undersigned, being first duly sworn, testifies based on personal knowledge as

follows:

1. My name is Edwin Coles, and I am the President of Buffalo Prairie, Ltd., and an
owner of real estate described in the within Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear
that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Sworn to before me and subscribed in my presence this rJt day of June, 2006.

\lSave^upLLagmMIn-i(eyTrvA1FFIUAVIT(6.3G06) W.dnc

d4y GorrarP„alerc zas na ;;x&bu 000
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AFFIDAVIT

STATE OF OHIO

COUNTY OF ERIE

}
}
}

ss:

The undersigned, being first duly sworn, testifies based on personal knowledge as
follows:

1. My name is Edwin Coles, and I am the President of Isolated Ventures, LTD., and an
Owner of real estate described in the within Complaint.

2. 1 have reviewed the Complaint and the facts relating to my real estate and swear
That those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Edwin Coles, Pre ident
Isolated Venture , LTD

Sworn to before me and subscribed in my presence this 27th day of June, 2006.

sf̀i.' ;^ s»:ic 1or St^;^ ;:f U;so
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AFFIDAVIT

STATE OF OHIO }
} ss:

COUNTY OF ERIE }

The undersigned, being first duly swoin according to law, states as follows:

1. My name is Linda Tucker Moir, Esq., and I am the Personal Representative
(Executrix) and Attorney for the Estate of Vincent Otrusina, which Estate is the
owner of real estate described in the within Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear
that those facts are true and accurate, to the best of my knowledge and belief.

FURTHER AFFIANT SAYFTH NAUGHT.

, ^^.,
n a Tucker Moir, Esq.

I r7 it,
Sworn to before me an(

'rheresa K. Mack
Notary Public
State of Ohio ^/^

MYCommission exp:_/-^ aa!! ^'^`'i' 'o°
NOTARY PUBLIC

1%SnvniDaml6advplLUppnlCdeo-KeyTUaWFF10AVIT- Linds Mair, Cvq.-FSUIc of Vincenl Oqiusin (6.26.06) ludoc



AFFIDAVIT

STATE OF OHIO

COUNTY OF ERIE
ss:

The undersigned, being first duly swom, testifies based n personal knowledge as

follows:

1. My name is Robert C. Bickley, and I am the owner of real estate described

in the within Complaint.

2. 1 have reviewed the Complaint and the facts relating to my real estate and
swear that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Sworn to before me and subscribed in my presence this 77!^-aay of June, 2006.

hlh AmI€i5iry tgga .̂, Atty^'st [aw
N04ary Pu6;Ia ;4r St,ttn of Ohio

MY CamMtssiOn hag no sXp1M4kn dgt4



AFFIDAVIT

STATE OF OHIO }
} ss:

COUNTY OF ERIE }

The undersigned, being first duly sworn, testifies based on personal knowledge as

follows:

I. My name is Warren Jones, and I am the owner of real estate described in the
within Complaint.

2. 1 have reviewed the Complaint and the facts relating to my real estate and swear
that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

an•en Jones ^

Sworn to before me and subscribed in my presence this aZ^day of June, 2006.

\lServeAOac \BxkupLLoganlCales-KryTNn\AFFWAVIT(6.26.06) sd.



IN THE SUPREME COURT OF OHIO

EDWIN M. COLES, et al,

Plaintiff/Relators,

v. Case No.

JONATHAN GRANVILLE, et al, Judge

Defendant/Respondents.

RELATORS' MEMORANDUM IN SUPPORT OF
THE COMPLAINT FOR WRIT OF MANDAMUS

Relators seek a Writ of Mandamus, compelling Respondent, Erie MetroParks

("MetroParks"), to commence an appropriation proceeding to compensate Realtors for the

physical seizure and occupation of land owned by Relators (the "Relators' Segments"). In the

alternative, Relators seek a writ of mandamus compelling MetroParks to return the seized

property to Relators on the ground that MetroParks lacks the statutory power of eminent domain

under applicable law, and thus its seizure of the Relators' property is unlawful.

STATEMENT OF THE CASE

The Relators' Segments comprise most of the land in a 6.5 mile strip or corridor that is

being used as a public hiking and biking trail. The Relators' unencumbered ownership of their

respective Segments was established in prior litigation between Respondent and Relators in the

"Key Trust Litigation.s1 However, notwithstanding that judgment, MetroParks occupied the

Relators' Segments, without any prior or subsequent judicial proceeding, and without

compensating Relators for their taken property.

I See Erie MetroParks Board of Comm'rs v. Key Trust Co, of Ohio, N.A. (2001), 145 Ohio
App.3d 782; Board ofPark Comm'rs v. Key Trust Co. of Ohio (Ohio App. 2002), 2002 WL
31054032 (collectively Key Trust litigation, and separately Key Trust I and Key Trust II,
respectively).



To obtain compensation, Realtors commenced a federal litigation in the United States

District Court.Z MetroParks moved to dismiss that case, arguing, inter alia, that the

compensation claim was unripe because Relators had not followed the Ohio state mandamus

procedure to compel the state officials to commence an appropriation proceeding.3 The District

Court agreed with MetroParks that a state court mandamus petition was the appropriate

procedure to obtain compensation, and accordingly dismissed the federal complaint as unripe 4

Realtors appealed to the Sixth Circuit. On appeal, Relators argued under Kruse v. Village

of Chagrin Falls, Ohio (6th Cir. 1996)„74 F.3d 694, cert. denied, 519 U.S. 818, it was not

necessary to pursue a state mandamus action in Ohio to maintain a federal takings claim where

the state has engaged in a physical taking of property. Ex. 13 at 25-30. MetroParks countered

that mandamus was a recognized remedy to compel the state officials to commence an

appropriation proceeding. Ex. 14.

The Sixth Circuit affirmed the dismissal.5 The court determined that in the decade since

the Kruse decision, the Ohio courts have repeatedly recognized use of mandamus to obtain

compensation for takings, including physical takings of property. Coles v. Granville, slip op. at

9, 2006 WL 1375103 In light of the developments in Ohio law, the Six Circuit concluded that

Relators' federal compensation action was not ripe, and instructed Relators to return to state

court to apply for mandamus as required by the recent Ohio decisions. Id. at 10-11.

Relators promptly followed with the instant Mandamus petition.

2 Coles v. Granville (N.D. Ohio), No. 3:03 CV 7595.

3 See MetroParks' Motion to Dismiss at 6:
Under Ohio law, mandamus is the appropriate action to compel public authorities to
institute appropriation proceedings where an involuntary taking of private property is
alleged. State ex rel. Preschool Dev., Ltd. v. City of Springboro (2003), 99 Ohio St.3d
347.

4 Coles v. Granville (N.D. Ohio 2005), slip op. at 3, 2005 WL 139137. .(Ex. 15).

5 Coles v. Granville (6th Cir. 2006), slip op., 2006 WL 1375103. (Ex. 16).
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STATEMENT OF FACTS

A. The Key Trust Litigation and History of the 6.5 Mile Strip of Land

1. Right-of-Way Ownership History

The Milan Canal. In 1827, the state of Ohio chartered the Milan Canal Company to

construct and operate a canal from Milan, Ohio to the mouth of the Huron River in Huron, Ohio,

totaling approximately 6.5 miles in length. See Key Trust 1, 145 Ohio App.3d at 784. Portions

of the canal corridor were acquired by deeds from two landowners named Ebeneser Merry and

Kneeland Townsend (the "Men•y and Townsend Tracts"). (Ex. 10).

The Railroad Lease. After the Milan Canal Company ceased operation in 1881, it

entered into a 997year lease with the Wheeling and Erie Railroad, purportedly transferring

authority to operate a railroad over property owned by the Milan Canal Company.b In 1980, the

Wheeling and Lake Erie Rail Road Company renewed its lease for a second term of 99 years.7

Relators' Property. In 1904, the Milan Canal Company was dissolved, and its assets

were purchased by Stephen Lockwood. Stephen Lockwood's interests eventually devolved to

the Testamentary Trust of Verna Lockwood Williams and its Trustee, Key Trust Company of

Ohio. See Erie MetroParks Board of Comm'rs, 145 Ohio App.3d 782, 784 ("Key Trust P').

Between 1999 and 2000, Key Trust deeded all its interests in any and all Canal Company

property to Relators Coles and Buffalo Prairie, Ltd., respectively, reserving no interest in the

Railway or Norfolk or any other party to install and maintain fiber optic transmission wires or to

reenter any Canal property for any purpose. In turn, Relator Coles conveyed portions of the land

6 The lease is summarized in pertinent part in Key Trust I. 145 Ohio App.3d at 784.

7 The Wheeling and Lake Erie Rail Road Company, the original leaseholder, was absorbed
by the Norfolk and Westem Rail Company, which in turn became the Norfolk Southern
Company after merging with other railroads. In 1990, Norfolk Southern assigned its interest in
the lease at issue to its subsidiary, the Wheeling and Lake Erie Railway Company-not to be
confused with the earlier Wheeling and Lake Erie Rail Road Company. Key Trust I, 145 Ohio
App.3d at 784 n.1.
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to Isolated Ventures, Ltd., and Plaintiff Buffalo Prairie conveyed portions of the land to adjacent

property owners including the other Relators.8

The Relators' Segments are not within the land conveyed to the Milan Canal Company

by the Merry and Townsend deeds. (Exs. 3-8).

The Railroad's Quitclaim to MetroParks. In the 1980s, railroad operations ceased over

the corridor, and annual lease payments ceased. See Key Trust 1, 145 Ohio App.3d at 784. In

1988, Norfolk Southem Company (successor to the Wheeling and Lake Erie Rail Road

Company) filed an application with the Interstate Commerce Commission to abandon rail service

over the corridor. (Ex. 10 at 2-3). The railroad began removing rails and ties, ceased

maintaining the right of way, and allowed the property to deteriorate. Id.

In 1995, many years after the railroad operations ceased over the corridor, the railroad

quitclaimed and assigned its interests in the Railroad Lease to MetroParks for use as a trail

(purportedly reserving for the railroad the right to use the corridor for underground fiber optic

facilities). Key Trust I, 145 Ohio App.3d at 784. Owners of the land underlying the proposed

trail objected to the creation of the trail, claiming the railroad use had been abandoned and the

Railroad Lease had been breached and terminated prior to the conveyance to MetroParks, leaving

full rights of occupancy and use to the owners of the underlying fee. Id.

2. Scope of the Railroad Lease in the Key Trust Decisions

The Court of Common Pleas Judgment. In July, 2000, MetroParks commenced an

action in Erie County Court of Common Pleas against Key Trust and several other landowners

who claimed title as adjacent and underlying owners and as grantees from the Milan Canal

Company's successors ("landowners"). MetroParks sought a declaratory judgment against the

$ Even before the transfers from Buffalo Prairie, Ltd., the adjacent landowners were
presumptive owners of the land underlying the right of way under the presumption in Ohio law
that adjacent landowners own to the midline of transportation rights of way. See Greensberg v.
L.I. Snodgrass Co. (1954), 61 Ohio St. 351; Paine v. Consumers' Forwarding & Storage Co. (6tn
Cir. 1895), 71 F. 626.
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landowners that the Railroad Lease remained valid and was properly assigned to MetroParks in

1995. (Ex. 9). Among the landowner defendants in the Key Trust litigation were each of the

Relators in this mandamus petition.

At the conclusion of a bench trial, the trial court ruled in favor of the landowners on

several points. Relevant to this mandamus petition, the trial court found that the railroad's

quitclaim of rights in the Railroad Lease to MetroParks transferred only rights within the Merry

and Townsend Tracts. Id. The trial court began its conclusion of law: "It is axiomatic that a

seller cannot transfer any greater interest in land than that which the seller possesses." Id. at 4.

With respect to scope of the Railroad Lease, the court found that the only lands owned by the.

Milan Canal Company at the time the Lease was executed lay within the boundaries of the

Kneeland Townsend and Ebeneser Merry property. Id. Accordingly, property within the former

canal right of way that was not within the boundaries of the Merry or Townsend properties were

not subject to the Railroad Lease.

The trial court described the Merry and Townsend tracts as follows:

The Milan Canal Property consisted of a roughly three mile long corridor of
property the northern terminus being known as Lock No. 1, which was located
where the Milan Canal joined the Huron River on property now owned by Wikel
Farms, Ltd., just north of Mason Road, in Section 2, Milan Township, Erie
County, Ohio. Neither Kneeland Townsend nor Ebeneser Merry conveyed to
the Milan Canal Company any interest in real property north of Lock No. 1.

Id. at 3-4 9

9 The trial court also reached conclusions of law that were reversed on appeal which are not
relevant to Relators' claims in this mandamus petition, including conclusions that the railroad
had materially breached the terms of the lease by failing to pay the annual rent and that it had
abandoned the property for purposes of operating a railroad. Consequently, the court ruled, the
Railroad Lease had terminated and the railroad's purported conveyance to MetroParks was
ineffective. (Ex. 9).
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The First Appeal to the Ohio Court of Appeals (Key Trust I). On appeal, the Ohio

Court of Appeals affirmed in part and remanded in part.10 The appellate court reversed the

conclusions that the Railroad Lease had been breached by the railroad's actions prior to the

quitclaim transfer to MetroParks and remanded the case to the trial court for entry of judgment in

favor of MetroParks on that issue. Key Trust 1, 145 Ohio App.3d at 787-89.

The appellate court, however, affirmed the conclusion that the Railroad Lease applied

only to land within the Merry and Townsend Tracts, explaining in the first paragraph of the

opinion, "[b]ecause the trial court's determination concerning the scope of the lease in question

was proper, we affirm that portion of the court's decision." Key Trust 1, 145 Ohio App.3d at

783. Further, the court of appeals explained its decision as follows:

Although the metes and bounds description contained in the 1881 lease
describes a one-hundred-fifty-foot corridor for the full length of the canal, the
lease limits the conveyance to property "owned by" the canal company. The trial
record shows thatthe Milan Canal Company acquired property only from
Townsend and Merry. The trial court ruled that this property alone was the
subject of the lease.. . .

.... The only competent, credible evidence presented at trial was that
the canal company obtained property solely from Townsend and Merry. On
such evidence, we cannot say that the trial court's decision to limit the lease to
such property was unsupported by the evidence.

Id. at 787-88 (emphasis added).

The Court of Common Pleas' Decision on Remand. On remand, as mandated by the

court of appeals, the trial court entered judgment for MetroParks on the validity of the Railroad

Lease and reiterated the limited scope of the Railroad Lease, explaining its finding as follows:

The only lands owned by the Milan Canal Company at the time the Lease was
executed lay within the boundaries of the Kneeland Townsend property and the
Ebenezer Merry property . . . .

(Ex. 1 l at 4).

Io Key Trust I (2001), 145 Ohio App.3d 783.
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The trial court further implicitly acknowledged that some of the landowner-defendants in

the state case hold land that is not within the boundaries of the Merry or Townsend tracts and

are, therefore, not entitled to rent (and their land is not affected by the Lease), while others hold

lands within the Merry or Townsend tracts and, therefore, remain as the lessors to the Railroad

Lease. The February 22, 2002 judgment stated: "Only those Defendants who hold an interest in

the Leased Property are entitled to any portion of the rent under the Lease or to benefit of any of

the rights of the lessor under the Lease." (Ex. 11 at 8).

The Second Appeal to the Ohio Court of Appeals (Key Trust II). The judgment on

remand was appealed by the landowners, who argued that the judgment should have identified

more specific boundaries of the Merry and Townsend Tracts vis-a-vis the locations of the lands

owned by the other landowners.

The court of appeals in Key Trust 11 declared that the trial court's judgment entry was

consistent with the Key Trust I in that it limited the scope of the Railroad Lease to the land

within the Merry and Townsend Tracts." The court of appeals declined to describe more

specifically the boundaries of the Merry and Townsend Tracts, explaining:

In its February 22, 2002 judgment entry on remand, the trial court ruled that the
railroad had not abandoned the leased property and that the lease MetroParks purchased
from the railroad is still in full force and effect. Although the issue was not before the
trial court on remand, the court also made a finding as to the boundaries of the leased
property. In so doing, the trial court found that the land owned by the Milan Canal
Company at the time the lease was executed "lay within the boundaries of the
Kneeland Townsendproperty and the Ebeneser Merry property."

***

This court has carefully examined the trial court's November 7, 2000 judgment
entry, our own decision of September 14, 2001, and the trial court's February 22, 2002
judgment entry on remand. Despite appellants' assertion that the trial court's entry on
remand was contrary to our September 2001 decision, we find that the descriptions of the
leased property are identical in both of the trial court's entries. . . . Significantly, both
entries define the property as encompassing only land previously owned by Merry and
Townsend.

Key Trust II, slip op., 2002 WL 31054032.
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2002 WL 31054032 at *3 (emphasis added).

B. The Relators' Property Is Outside of the Scope of the Railroad Lease, as
Adjudicated in the Key Trust Litigation.

Relators here consist of only six of the thirty-two landowners in the Key Trust litigation -

those landowners whose properties lie outside of the Merry and Townsend tracts, and thus are

not encumbered by the Railroad Lease. Relators have submitted deeds and affidavits

establishing that their properties are not within the boundaries of the Merry and Townsend tracts.

Relators are not seeking to relitigate the trial court's judgment; rather they are seeking to

enforce the limits to the Railroad Lease twice declared by the trial court, and twice affirmed by

the Court of Appeals

C. MetroParks' Refusal To Abide By Key Trust Decisions.

Notwithstanding the Key Trust decisions, MetroParks and its agents have continued to

occupy Relators' property, have destroyed fixtures on the property, have confiscated Relators'

farm equipment, have slandered Relators' title, and have retaliated against Relators for asserting

their rights to the property.

Specifically, agents of MetroParks entered lands belonging to Relators Coles and

Otrusina - laying well North of Mason Road -- and destroyed personal property in order to clear

the land. MetroParks' agents removed and demolished backyard decks and stairs on both the

Relators Coles' and the Relators Otrusina's properties. Agents of MetroParks entered the Coles'

land and forcibly removed and retained control of a tractor owned by the Coles, only returning it

when the Coles agreed to stay out of the corridor except during a three-hour period once a week

for inspection purposes. MetroParks has not compensated the Coles for the loss of the use of the

tractor, nor has it replaced the decks and stairs of the Coles' and the Otrusinas' property, nor has

it ceased exercising dominion and control over the Coles' and the Otrusinas' land.

In addition, MetroParks has extended the recreational trail on property south of Mason
8



Road that was not within the specific limits of the Merry and Townsend Tracts, and thus not

encumbered by the Railroad Lease.1Z

The construction of the recreational trail over Relators' property, and MetroParks

continued occupation of the property for use as a recreational trail has deprived Relators of their

use of their property, and constitutes a taking of their property for public use.

D. Metroparks Has Failed To Compensate Relators For The Property Taken.

MetroParks has not commenced any appropriation action to compensate the Relators for

the property taken outside of the Railroad Lease in constructing the recreational trail. Nor has

MetroParks offered any payment to Relators for the value of the property.

SUMMARY OF ARGUMENT

Because the Key Trust litigation established that the Railroad Lease is limited to only the

Merry and Townsend Tracts, MetroParks' must exercise eminent domain power to seize

Relators' property for creation of the recreational trail beyond the limits of the Railroad Lease.

To remedy the continuing unlawful occupation of their property, Relators seek two alternative

forms of redress from this Court.

Mandamus for appropriation action. Relators' property taken for the trail is not within

the Merry and Townsend Tracts, and thus is not encumbered by the Railroad Lease.

Accordingly, if MetroParks has the authority to use eminent domain to seize Relators' property,

then MetroParks has failed to conform to its statutory duty to commence an appropriation

12 The Railroad Lease does not cover all of the corridor properties south of Mason Road.
The evidence introduced in the trial court regarding the Merry and Townsend deeds
demonstrates that the Merry and Townsend tracts are not contiguous. (Exs. 1-2).The state trial
court made no findings that the tracts were contiguous, but rather merely described the tracts
generally as lying between the terminus of the old canal in Milan and old "Lock No. l." The
appellate court, which also had the trial evidence before it, recognized the landowner-defendants'
contention that the Merry and Townsend parcels were not contiguous (Key Trust II, 2002 WL
31054032, slip op. at *3), and did not contradict that factual assertion. Thus, no court made any
finding on the issue of contiguity of the Merry and Townsend tracts.
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proceeding to compensate Realtors for the property taken. A writ of mandamus is the

appropriate remedy under Ohio law to compel the MetroParks to perform its statutory duty of

bringing an appropriation action.

To the extent that there are contested facts concerning the scope of the Merry and

Townsend tracts as against the Relators' property, the Court should issue an alternative write of

mandamus setting the matter for the submission of evidence and briefs pursuant to S. Ct. Prac. R.

X, Section 6. MetroParks, however, is precluded by the Key Trust judgment from contending

that the scope of the Railroad Lease extended beyond the metes and bounds of the Merry and

Townsend properties.

Mandamus for return of Relators'property. In the alternative, the Court should grant a

writ of mandamus compelling MetroParks to return Relators' property because MetroParks lacks

the statutory authority to exercise any eminent domain authority under applicable law. Under

O.R.C. § 1545.11, only park districts created prior to April 16, 1920, may appropriate land

through eminent domain. MetroParks was created after that statutory cut-off, and thus cannot

seize land for its public purposes. Accordingly, the Court should issue a writ of mandamus

directing MetroParks comply with O.R.C. § 1545.11, and return Relator' property to them. This

relief would then permit Relators to bring actions in trespass and slander of title for the resulting

damages cause by the past unlawful occupation.

ARGUMENT

1. RELATORS ARE ENTITLED TO A WRIT OF MANDAMUS REQUIRING
METROPARKS TO COMMENCE AN APPROPRIATION PROCEEDING TO
COMPENSATE REALTORS FOR THE PROPERTY TAKEN.

A. Metroparks Has A Clear Duty To Commence An Appropriation Proceeding
To Compensate Relators For The Property Taken For The Recreational -
Trail. -

The United States and Ohio Constitutions guarantee that private property shall not be

taken for public use without just compensation. United States Constitution, Amend. V and
10



Amend. XIV; Ohio Constitution, Article I, Section 19. Physical occupation of land by state

agencies for public use constitutes a taking of property for which compensation must be

provided. See State ex ret. Elsass v. Shelby City, Board ofComm'rs (2001), 92 Ohio St.3d 529.

The construction of a recreational trail over property owned by Relators constitutes a

physical invasion of their property and a taking of private property for public use. See Masley v.

Lorain ( 1976), 48 Ohio St.2d 334, 336:

Any direct encroachment upon land, which subjects it to a public use that
excludes or restricts the dominion and control of the owner over it, is a "taking" in
the constitutional sense.

The Ohio Revised Code requires public officials to bring an appropriation action prior to

taking any private property. O.R.C. §§ 163.01-163.62. MetroParks failed to comply with this

statutory duty when it seized and occupied Relators' property without just compensation.

B. A Writ of Mandamus Is Appropriate To Require MetroParks to Commence
an Appropriation Proceeding.

The Writ of Mandamus is available in Ohio to compel a state official to perform an action

which the law specifically enjoins as a duty resulting from his office. O.R.C. § 2737.01.

Because Ohio does not provide a direct "inverse condemnation" action brought by a landowner

to obtain compensation for a taking of his property, a property owner's remedy for the taking of

his property for public use is to petition for a writ of mandamus to compel the public officials to

institute appropriation proceedings. The purpose of the writ in such a case is to compel the

government official to comply with his statutory duty to bring appropriation proceedings

whenever a taking occurs. See, e.g., BSW Development Group v. City of Dayton (1998), 83 Ohio

St.3d 338; Sekermestrovich v. City ofAkron (2001), 90 Ohio St.3d 536; Elsass v. Shelby County

Bd. of Comm'rs (2001), 92 Ohio St.3d 529; Preschool Dev. Ltd. v. City of Springboro (2003), 99

Ohio St.3d 347; Duncan v. City ofMentor City Council (2005), 105 Ohio St.3d 372.
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MetroParks, having successfnlly opposed Relators' taking claims in federal court on the

ground that mandamus is available in Ohio courts to require MetroParks to commence

appropriation proceedings, is now judicially estopped from contesting that mandamus is the

appropriate remedy available to Relators. See Mentor v. CSX Transp., Inc. (Ohio App 2005),

slip op. at 10, 2005 WL 1538236.

C. Relators Have A Clear Legal Right To Mandamus Relief.

The courts in the Key Trust litigation limited the scope of the Railroad Lease to the land

within the Merry and Townsend Tracts. Relators are not seeking to overturn or undermine or

relitigate that judgment. The Merry and Townsend deeds are a matter of record, as are the metes

and bounds of the deeds establishing the Relators' property. These documents can be laid

against each other to determine precisely what property of Relators has been taken by

MetroParks for its recreational trail which lay outside of the scope of the Railroad Lease as

determined in the Key Trust judgment.

Because Relators' property has been seized and occupied by MetroParks for completion

of the recreational trail beyond the boundaries of the Merry and Townsend tracts, Relators have

an absolute right to just compensation under the United States and Ohio Constitution, and

MetroParks has a clear statutory duty to commence an appropriation proceeding to provide such

compensation.

D. To The Extent That There Are Contested Facts Concerning The Scope Of
The Merry And Townsend Tracts As Against The Relators' Property, The
Court Should Issue An Alternative Writ Of Mandamus.

Relators' right to mandamus is clear based on their deeds and the Key Trust judgment

limiting the Railroad Lease to only the Merry and Townsend Tracts. MetroParks is precluded by

the Key Trust judgment from contending that the scope of the Railroad Lease extended beyond

the metes and bounds of the Merry and Townsend properties. However, to the extent that

MetroParks asserts that the Merry and Townsend Tracts cover property claimed by Relators, and
12



if the Court is unable to resolve that dispute from the face of the deeds themselves, the contested

facts concerning the scope of the Merry and Townsend tracts should be decided by issuing an

alternative writ of mandamus.

S. Ct. Prac. R. X, Section 6 provides in pertinent part:

When an alternative writ is issued, the Supreme Court will issue a
schedule for the presentation of evidence and the filing and service of
briefs or other pleadings.

The Court has issued alternative writs for the submission of evidence and briefs in proceedings

where there is a disputed question of fact whether a taking has occurred. Thus, for example, in

State ex rel. Sekermestrovich v. City ofAkron (2000), 88 Ohio St.3d 1483, the Relator contended

that the construction of road improvements encroached upon his property, and sought mandamus

to compel an appropriation proceeding. The state denied the encroachment. The Court granted

an alternative writ, and ordered the parties to file evidence and briefs on the factual dispute of

whether or not there was an encroachment.

H. IN THE ALTERNATIVE, RELATORS ARE ENTITLED TO A WRIT OF
MANDAMUS REQUIRING METROPARKS TO RETURN RELATORS'
PROPERTY.

In the altemative, the Court should issue a writ of mandamus requiring MetroParks to

return Relators' property because MetroParks lacks the statutory authority to exercise the state's

power of eminent domain.

A. MetroParks Does Not Have Statutory Takings Authority.

O.R.C. §1545.11 sets forth the power of park districts, such as MetroParks to acquire

land through condemnation. It states in pertinent part as follows:

In case of appropriation, the proceeding shall be instituted in the name of
the Board and shall be conducted in the manner provided in §163.01,
§ 163.22, inclusive, of the Revised Code...This section applies to districts
created prior to April 16, 1920. (Emphasis supplied).
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The plain wording of the statute cited above indicates that the powers of eminent domain

apply only to park districts created prior to April 16, 1920. Ohio Jurisprudence 3`d, the pre-

eminent encyclopedia of Ohio law, confirms that only park districts created prior to April 16,

1920, may appropriate land through eminent domain:

Although a Board of Park Commissioners of a park district within a
county does not have a dominant right of eminent domain, as a statute
permits the acquisition of municipally owned and controlled land only by
agreement, a district created prior to April 16, 1920, is authorized by
statute to acquire lands either within or without the park district...by
appropriation,...

72 0 Jur.3d 19 (emphasis supplied).

In Ohio, courts have long held that enactments which confer power to govemmental

entities to exercise the right of eminent domain are to be strictly construed for the landowner and

against the government. As stated in Courier v. Marietta & Cincinnati Railroad Co. (1860), 11

Ohio St. 228, 231:

There is no rule more familiar or better settled than this: that grants of
corporate power, being in derogation of common right, are to be strictly
construed; and this is especially the case where the power claimed is a
delegation of the right of eminent domain-one of the highest powers of
sovereignty that came into the state itself, and interfering most seriously,
and often vexatiously, with the ordinary rights of property.

See also Moorhead v. Little Miami Railroad Co, (1840), 17 Ohio 340, 351, in which the Court

said:

The general rule requiring grants of this nature to be strictly construed is,
in our opinion, the only safe one, and should be adhered to with
unyielding tenacity ... It is the duty of the Court in such a case to keep them
strictly within their granted powers, and, if the necessity of the case
requires an enlarged power, to force them to seek it at the hands of the
legislature.

Id at 353.

Furthermore, simply "reading" into the statute eminent domain powers for park districts

created after 1920 would result in a substantial injustice. Park Commissioners, unlike County
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Commissioners, are appointed-not elected-to their government posts. The courts would be

investing condemnation authority in govemment officials who are not subject to oversight or

removal by the electorate.

Accordingly, actions by MetroParks to occupy Relators' property for a recreational trail

exceeds the statutory authority granted to MetroParks.

B. A Writ Of Mandamus Is Warranted To Require Metroparks To Return
Relators' Property Because It Lacks Authority To Exercise Eminent
Domain.

Mandamus is appropriate as a means of instructing a state official to act in accordance

with a statutory limit. Summarizing the case law, the court in State ex rel. Dayton Law Library

Ass'n v. White (2005), 163 Ohio App.3d 118, stated:

"Where a public officer misconstrues a statute about which there may be an
honest difference of opinion, a proceeding in mandamus is an appropriate remedy
to compel him to act in accordance with the required construction. State ex rel.
Atty. Gen. v. Hoglan (1901), 64 Ohio St. 532, 60 N.E. 627; State ex rel. Melvin v.
Sweeney (1950), 154 Ohio St. 223, 226, 43 O.O. 36, 94 N.E.2d 785.

Id. at 128 n.14.

CONCLUSION

For the foregoing reasons, the Court should issue a Writ of Mandamus to Respondent

MetroParks, requiring the commencement of a proceeding to compensate Relators for their

property taken by MetroParks. To the extent that there is a factual dispute concerning the scope

of the Merry and Townsend Tracts, Relators respectfully request that the Court issue an

alternative writ.
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In the alternative, the Court should grant Relators' alternative remedy, and issue a Writ of

Prohibition enjoining MetroParks from engaging from further occupation, and permitting

Relators to bring actions in trespass and slander of title for the resulting damages cause by the

past unlawful occupation.

Dated: June 28, 2006

Respectfully submitted,

5025 Arlington Centre Blvd., Suite 350
Columbus, Ohio 43220
Telephone: (614) 457-1010
Facsimile: (614) 457-1018
Counsel for Relators-Appellants

BROOKs & LOGAN Co., LPA

Anthony Logan, Esq.
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Index of Documents Included in the Relators' Complaint for Writ of Mandamus
and the Relators' Memorandum in Support of the Complaint for Writ of

Mandamus

Relators' Exhibit Number Description of Exhibit

l Deed from Ebeneser Merry to Milan Canal Company.
(Dated 04/21/1838).

2 Deed from Kneeland Townsend to Milan Canal Company.
(Dated 10/29/1832).

Deed from Key Trust Company of Ohio, National
3 Association, Trustee of the Testamentary Trust of Verna

Lockwood Williams to Edwin M. Coles and Lisa A.
Coles. (Dated 09/08/1999).

Deed from Key Trust Company of Ohio, National
4 Association, Trustee of the Testamentary Trust of Verna

Lockwood Williams to Buffalo Prairie, Ltd. (Dated
04/11/2000).

5 Deed from Edwin M. Coles and Lisa A. Coles to Isolated
Ventures, Ltd. (Dated 10/14/2002).

6 Deed from Buffalo Prairie, Ltd. to Vincent R. Otrusina.
(Dated 04/26/2000).
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Index of Documents Included in the Relators' Complaint for Writ of Mandamus
and the Relators' Memorandum in Support of the Complaint for Writ of

Mandamus (Cont'd)

7 Deed from Buffalo Prairie, Ltd. to Robert C. Bickley.
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KNOW ALL MEN BY THESE PRESENTS THAT I KNEELAND TOWNSEND OF MILAN

HURON COUNTY OHIO IN CONSIDERATION OF BENEFITS WHICH I MAY RECEIVE AS

CONSEQUENCE OF THE LOCATION AND (CONSTRUCTION) OF THE MILAN CANAL
ACROSS MY LANDS AND ALSO IN CONSIDERATION OF THREE HUNORED AND

SIXTY THREE DOLIARS TO ME IN HAND PAID BY A RECEIPT FROM htE MILAN
CANAL COMPANY FOR THE BALANCE OF MY SUBSCRIPTION OF TEN SHARES OF
THE CAPITAL STOCK OF SAID COMPANY. I HAVE AND DO HEREBY AGREE TO
RELEASE SAID COMPANY FROM ANY AND ALL DAMAGES WHICH I MAY HAVE
SUSTAINED IN CONSEQUENCE OF SAID COMPANY HAVING LOCATED AND
CONSTRUCTED SAID CANAL OVER THROUGH OR ACROSS MY LANDS AND ALSO
FOR DIGGING THE SOIL ABUTTING OR TAKING ANY TIMBER FOR THE
CONSTRUCTION OFSAID CANAL OR LOCKS THEREON. I DOALSO HEREBY GIVE
AND RELEASE TO SAID COMPANY FOR THE USE OF SAID CANAL AND SO LONG
ONLY AS THE SAME SHALL ACTUALLY USED AS A MEANS OF
TRANSPORTATION FOR COMMERCIAL PURPOSES THE FOLLOWING THE
DESCRIBED PIECES OF LAND TO WIT' ON Tf-IE WESTERLY ON TOWPATH SIDE OF
SAID CANAL A PIECE COMMENCING AT A POINT ON SAID CANAL WHERE THE
TOP WATER LINE OF SAID CANAL STRIKES SA1D TOWPATH BANK AND FORTY
FEETSOLlfHERLY FROM THE HOLLOW COIN PART OF THE WESTERLY UPPER
CRIB OFLOCK NUMBER ONE OF SAID CANAL BEING ON MY LAND THENCE
NORTHERLY TO A UNE POINT IN SAID CANAL FORTY FEET NORTHERLY FROM
THE HOLLOW COIN POINT OF THE WESTERLY LOWER CRIB OF SAID LOCK
NUMBER ONE AND TO EXTEND BACK WESTERLY ONE HUNDRED FEET DEEP OR
WIDE WHICH SAID PIECE OF LAND IS INTENDED FOR THE PURPOSES OF A LOCK
HOUSE AND OTHER NECESSARY APPENDAGES OF SAID CANAL ALSO A UKE
PIECE OF LAND ON THE HEEL PATH StDES OF SAID CANAL EXCEPT THAT TH1S
LOCK P1ECE IS TO EXTEND BACK FROM THE FACE WALL.OF THE HEEL PATH
SIDES OFSAID CANAL LOCK ONLY FiFTY FEET FOR THE CONVENIENCE OF
BALLANCE BEAMS AND OTHER NECESSARY APPENDANGES OF SAID CANAL.
THE ANGLES OF SAID PIECES ARE TO BE RIGHT ANGLES AND THE REAR UNES
TO BE PARALLEL WFTH FACE WALLS OF SAID LOCK-AND I DO HEREBY ALSO
RELEASE TO BAID COMPANY THE RIGHT TQTURN INTO SAID CANAL AND USE
SO MUCH OF THE WATER ON MY LAND AS MAY BE NECES.SARY FOR THE USE OF
SAID CANAL AND ALSO A TREMBLE WAY AROUND SAID LOCK- AND I DO
HEREBY Ft1R'fHER RELEASE TO SAID COMPANY THE RIC,HTS OF FLCODlNG THE
LAND EASTERLY OF THE TOWPATH ON THE UPPER LEVEL OF SAID CANAL TO
THE HIGH BANK TO THE HEIGHT OF NINE AND ONE HALF FEET ABOVE THE
BOTTOM LEVEL OF SAID UPPER LEVEL OF SAID CANAL AND ALSO TO IN LIKE
MANNER FLOW ON THE LONG LEVEL NORTHERLY OF SAlD LOCK NINE FEET AND
ONE HALF FOOT ABOVE THE TOP OF THE LOWER METER SIDE OF SAID LOCK-
BUTlT IS HEREBY AGREED BY SAID COMPANY THAT THE FLOW OF WATER
ARISING FROM THE VILLAGE CREEK SHALL BE DRAWN OFF BY A CULVERT OR
OTHERWISE WfTHIN ONE YEAR FROM THE TIME SAID CANAL MAY BE USED AS '
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SUCH FOR COMMERCIAL PURPOSES AND THE SAID TOWNSEND FURTHER
AGREES THAT SAID COMPANY MAY CONSTRUCT A WATER WASE TO THE
CANAL ON HIS LAND AND ALSO CONSTRUCT CULVERTS TO DRAIN THE LAND IF
SAID COMPANYTHINKS PROPER- AND TO DO A ALL SUCH WORK AS MAY BE
NECESSARY TO KEEP SAID CANAL IN REPAIR- BUT HIS GRANT IS NOT TO BE
CONSTRUED AS EXTENDING TO THE RIGHTS OF $OIL BUT BARELY TO THE
RIGHTS OF WAY FOR THE PURPOSES AFORESAtD AND ONLY SO LONG AS SAID
CANAL SHALL BE USED FOR COMMERCIAL PURPOSES• AND IT IS HEREBY
UNDERSTOOD THAT SAID COMPANY SHALL REMOVE ALL THEIR TIMBER OFF
THE LANDS OF SAID TOWNSEND WITHIN SU( MONTHS FROM THE DATE HEREOF.

IN WITNESS WHEREOF THE PARTIES HAVE HEREUNTO SEi THEIR HANO.S AND
THE SAlD TOWNSEND HIS SEAL THIS TENTH DAY OF MAY 1838 AND THE SAID
COMPANY tTS SEAL

NOTE THE WORDS `ALL' "AS EXTENDING" INTERLINED BEFOX?E SIGNING (SEAL
IS HERE) MILAN CANAL CO PR GEO. LOCKWOOD AGENT AS AUTHORISED ON THE
RECORO OF SAID COMPANY MARCH 24.1848

IT IS UNDERSTOOD BY THE GRANT TO THE COMPANY ABOVE THAT SAID
TOWNSEND GRANTS THE EXCLUStVE USE TO SAID CANAL COMPANY FOR THE
PURPOSE AUTHORIZED BY THE ACT INCORPORATING THE MILAN CANAL
COMPANY OF THE LAND FOR A TOW PATH OF TEN FEET WIDE ON THE TOP
(FIVE FEET ON EACH SIDE OF THE LINE SURVEYED RECORDED & PLATTED ON
THE RECORD BOOK OF SAID COMPANY) WITH SLOPES OF BANKS OF TOWPATH
AND CANAL OF ONE AND THREE FOURTHS FEET HORIZONTAL ON THE
BASE TO ONE FOOT PERPENDICL%.AR RISE AND THE RtGHTOF WIDTH OF CANAL
BOTTOM AS PRESENT BOTTOMS ON EACH LEVEL OF ONE HUNDRED FEET FAOM
WHERE THE INNER SLOPE OF TOWPATH BENCH STRIKES SAID BOTTOM. AND
ALSO THAT NO BRIDGES OR OTHER OBSTRUCTIONS WHATSOEVER ARE TO BE
MADE ON THE CANAL ON SAID LAND THAT WILL IN THE LEAST DELAY OR
OBSTRUCT THE RAPID MOVEMENT OF VESSELS & OTHER WATER CRAFT ALSO
THE RIGHTS OF MAKING TOWPATHS TO THE HIGHEST OF TWO FEETABOVE THE
HIGHEST FRESHETS OF THE HURON RlVER

K TOWNSEND
GEO. LOCKWOOD AGREED AS ABOVE

RECEIVED AND RECORDED OCT 29TH 1832 - - -. __._RECORDER
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EXHIBIT 3



(11) Thcnce Norilt 04" 32' 08" West along the West line of Section 1, a distanoe of 101.74 feut to
thc point of beginning, containing 8.2028 acres, mora or less, of which 4,1014 acres are in Sublot
6, and 4.10 t4 acres are in Sublot 9, but being subject to all legal highways, casements and
restrictions of record.

The above descriptioa was prepared front an actual survey by Daniql E. I-lartttng Jr., Profess'sonal
Surveyor No. 5667 in March 1998. The beadngs were asstimed only for the purpose of
indicating anglcs.

PARCEL #2: (House Lot/lviilan Canal Parcel)

Being situated in tlte Statc of Ohio, County of Eric, Milaa Towaship, Section 2, Abbott Tract and
being more ctcfinitely described as follows:

Beginning at a railroad spilw; found, marking the intersection of the centerline of River Road
with the South line of the Abbott Tract; Thence North 49° 29'47" West along the southerly line
of the Abbott Tract, the snme being the nonherly line of a parcel owned by Vincent Otrusina (BV
027110,974), a distanco of 513.38 &et to a point; Thence North 40°30' 13" East continuing along
said Otntshra parcel a distance of 223,64, feet to a point; Thence North 490 29' 47" 1',rest
cotitinuing along the notiheriy Ane of 0trusina parcel a distance of 27.32 feet to its intersection
with the easterly line of the Old Milan Canal, said point being thc PxINCIPAL PLACE OF
9EG1NNiNG;

(1) Thence NnrOt 49° 29' 47" west continuing along the northerly line of said Otrusina parcel, a
distance of 152.02 feet to the westerly 1 iae of the Old Milan Canal;

(2) Thonee notthensterly along the westerly line of the 1016 Milan Canal, along an arc of curve to
thc left, having aradius of 904.93 feet, a delta of 03° 411214, a chord bearing of 1 brrh 2S" 34' 06"
East, a cltord distance of 58.26 feet, an arc length of 58.27 feet to a point;

(3) Thenee i`lorth 26° 43' 24." Ca9t continaing along the westcrly line of the Oid Milan Canal, a
distance of 138.74 fcct to a point,

(4)1'hence northeasterly continuing along the wesrerly line of the Old Milan Canat, along an arc
of a cutvo to the right having a radius of 1663.97 feet, a delta of 11°18' 00", a chord bearing of
Nor1li 31.'22` 24" East, a chord di.+tattca o.f 327.64 feet, an arc length of 328.17'feet to a point;

(5) Tltenoe northeasterly continuing along the westerly line of the Otd MiLvn Canal, along an arc
of a curve to tEta riglu having aradius of 1004.93 feet, a dolta of 00° 13 '01", a chordbeadng of
North 38107' 54" East, a chotd distance of 3,80 feet, an arc length of 3.80 feet to a point on thc
southerly line of a parcol owned by James and Rita Bevarick (DV 484 PG 704);

(6) Thence South 49° 59' 47" East along the southerly line of IIoverick a distance of 150.08 feet
to a point on the easterly line of the Old Milan Canal;

(7) Thcnce soutlrwcsterly along tha easterly line of thc Old Milan Canal, along an aro of a etuvc
to the left itaving a radius of 1513.97 feet a delta of 11° 14' 51", a chord beazing of South 32° 20'
50" Wcst, a chord distance of 296.73 feet; an arc length of297.20 feet to a point;

(g) Thcnce South 26" 43' 24" 4Vest continuing along the easterly line of the Old Milan Canal a
distance of 138.74 feet to a point;

(9) Tixncc southwestcrly continuing along the easterly line of the old Milan Canal, along an arc
of a curvc to the.right, having a radius of 1054.93 feet; a delta of 050 08'10", a chord bearing of
South 291 013011 Wcst, a cltorti distance of 94.53 feet, an aro length of 94,56 feet, to the
PRINCIPAL PLACE OP BEOJNNANQ, containing 1.8242 acres, mare or less, but being subject
to all legal higiiways, cascments and ttstrictions ofrecord,

The above description was prepared from an actual survey try Daniel E. Hartung Jr., Professional
Surveyor No.5667 in March 1998. The bearings wera assumed only for the purpose of indicacing
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EXCEPT: Zoning ordinanccs, easements, reservations, conditions and restrictions of
record, if any, and real estate taxes and assessments, general and special; which are a lien at the
time of transfer, which Grantees assume and agree to pay.

TO I-IAVE AND TO HOLD the above premises, with elte appurtenances thereunto
belonging, unto the said Grantees, and their separatc hcirs and assigns forever.

IN WITNESS WI-lI;REOF, the Gtantor has hereottto set its hand tho --^ day oP
5̂.^f ^f- (,.._r 1999

SIGNED AND ACKNOWLEDGED
IN TIIE PRESENCE OF;

Mich'âe-l,/J//1•hacker

^ S TttackerMich,^" ^/ ^/(

!

)

t-r^^C^n.c.t^ OC

/

' ,6CC-CCGC¢9

KEY TRUST COMPANY OP 01-R0, N.A.,
TRUSTEE OF THE T)r.STAMENTARY
TRUST OF VERNA LOCKWOOD
WILLIAMS

Katherine L, Stadul

STATE OF OI-110

4*"4Qaa---

) SS
COUNTY)

BEFORE ME, a Tlotary Public in and for said Counry and State, personally appeared tlle
above4larned : Rabert E. Horrison alid N1711aN H. Nrisht . on

behalf ot Kcy Trust Compaqy of Ohio, N.A., Trustee of ihe Testaznentary Trust oP Vema
Lockwood Williams.

IN TESTIlY1_ONY WHEREOF, I have hereunto set my hand atid official seal at cle„eiand
Ohio the S^ day of aeptem ber .1999.

° d,l^cr o,. a1 a,c
NOl'ARY PUBLIC

jkTHElaNe,.. 57A®Ul, Notary Publfp
STATE OF OH7O ) k Stato of oh'o, cuyahop• ccooty

) SS .^reymmis:ion axppea pot 17,1439

COUNTY)

BEFORE hIE, a Notary Public in and for said County and State, personally appeared the
above•naned on
behalf of Key Trust Company of Ohio, N.A„ Trustec of the Testamentary Trust of Verna
Lockwood Wiltiatns.

IN TESTIMONY WHEREOF, I have hereu»to set my hand and official seal at
Ohio thc day of ,1999.

NOTARY PUBLIC

This Instrunient Prepared By:
H. Frauk Mcllaniet, Esq.
Freemnn, l.aycock & McDaniel
54 East Main Street Ex. 3 (page 3 of 3)
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QUIT CLAIM DEED

Key Trust Company of Ohio, National Association, a national banking organization formed
under the laws of the United States, as Trustee of the Verna Lockwood WiJliams Trust, for
valuable consideration paid, the receipt of which is hereby acknowledged, grants to Buffato
Prairie, Ltd., an Ohio limited liability company, whose tax mailing address is P.O. Box 449,
Milan, Ohio 44846, the following REAL PROPERTY: Situated in the County of Erie, in the
Stite of Ohio, and in the Townships of Nlilan and Huron:

All of.the right, title and interest Grantor holds in the property of the former Milan Canal
Company, including but not limited to the canal basin, locks, dry dock and tow path, and
further descnbed in the attached Exlu'bit A, which is incorporated as part of this deed.

Subject tc e..seme_-tts, conditions, lega! highways, restrictions of record and the lien of unpaid real
estate taxes.

Prior Deed Reference: Vol. 78 Page 239

Signed and acknowledged as to
grantor's signature in the presence of:

wtness

m. c<l._#LIF
Please print name legibly

'Mitness

Please priat name legibl,v

Key Trust Company of Ohio, National Associatiott

By: Zq e ^. ^^^

Its: A^$I- vke

RN 2OC^I^ICOUNTY GHIO RECQRDER of 5
John W. Schaeffer 5P
RECORDING FEE: 2E.00

STATE OF OHIO,
COUN'I'Y OF CiJYAHOGA ss:

Tt.F Date 04/27/2000 Time 10;4029

On April lI , 2000, before me, the undersigned, a Notary Public in and for the said state,
personally appeared L-e c F-ii . personally known to me or proved to
me on the basis of satisfactory , evidence to be the person who executed the within instrument as the
/^ s: rFc.,^ V^« Pyrs.^^^ of Key Trust Company ofOhio, National Association, a national

Ex. 4 (page I of 3)



banking organization formed under the laws of the United States, and acknowledged to me that he is
authorized to execute this instrument on behalf of said corporation.

Witness my hand and official sea(.

Notary Public
_ IMCq.YEL 1 THACKE3. 1>bnf6p at t.'aw ; ' .. , . . -

,. _. __ . _ro:e o.^ oato .' • ' .
Fd:< :om:e snicn 7:ns no exP^sdiiun d^tgs • .. .

. • 5adfon 147.03 ORC . '

This instrument was prepared by Peggy Kirk Hall, Attorney at Law, Wright & I.og* Go„ L.P.A.,
4266 TuBer Road, Suite 101, Dublin, Ohio 43017.

After recording, return to: Buffalo Prairie, Ltd., P.O. Box 449, Ivfilan, OH 44846

::! 'Ott-iD0517^LIN7Y OHIO kECORDER
Page 2 of 5
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ERIE COUNTY OHIO RECORDER
RN E00005173 Gaoe 3 of 5

EJOE11BIT A

Situate in the Townships of Milan and Huron, in said County of Erie and State of Ohio, being all the
land with all the rights and appurtenances thereof, owned by said Milan Canal Company, within the
bounds of a strip of land one hundred and fifty feet in width, conttnencing at the Southerly end of the
canal basin of said MRan Canal Company, near the intersection of Main and Union Street, in the Village
of llTiian, in said Erie County, Ohio, and nimting thence in a Northerly direction to the mouth of the
Huron River, in the Village ofHuron in said Erie County, and which strip of land is bounded on the West
b^•a Itne distance fifty feet from and running North paraliel with the central line of the railroad of the
Wheeling and Lake Etie Railroad Company, as surveyed, located and in the process of construction on
July 12tb, tLI). 2881, between said Villages oflvfilan and Huron, and which said strip of land is bounded
on the East by a litte distant One I-Iundred feet from and ttnnilng North parallel with the said central line
o€said railroad as smveyed, located and being constructed as aforesaid, the East and West lines of said
strip of land being one hundred and fift}r feet apart and running Noirth parallel with each othsr and with
the central line of said railroad as surveyed, located and being constructed as aforesaid from the said
place ofbegimning to the said mouth of Huron River. Also all of the so-called Dry Dock and all of the
said canal Basin and all of the Upper and Lower Locks of said canal, with all the grounds and privileges
connected thezewith in addition to what is iu-tcluded in the said strip of land above descn'bed, the said Dry
dock containing about one and 1/2 acres, and the Canal Basin containing about Five and 45/100 acres
of land be the same more or less.

^-'3 aL. a S^i4J^ NECEv7i^i

^rv..^C ;^ y y2^-r•^

^^.^"Y• 3̂J.7v :^,

111l^COl1vC^dlCQh^ bCCitt`fa1111i'iCC. ^
atd the rmaor h l ^g az cu^p id witb
scccions>'t0-JA2 x¢d 3-72-02 ofilce

FEE
Lti-ixd r

79°
EXEw1P7 S

R.E.7RANSFBR: n

IIiDET.HM9MOND
t•iic Counrv Auditor
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FROM COLES ENERGY 419-488-1121

>^^t ^
ea

E^y .¢;^t^ a`C
Mc^Va39^,...

(TUE)JV4 27 2006 16:11/ST.16:10/No.7500000758 P 1
L v`r v/ J^ ^'^3 I (\ lU ^. \S t.^) fe»^

Quit-Claim Deed SI &R-
KNOW ALL MEN BY THESE PRESENTS 7'HAT Edwin M. Cnl, . "^ q^ y 4`j 4

A. Colee, husband and wife, the Crantors, clainling title hy or thruugh instrw
recorded in RN 9915271, Erie Coutty Recolilers Off ce. for valuable coniidcr
thcrcunto given, and for the sutn of Ten and 00/100 Dollars (S 10.00) recuicad i
satisraction of lsolated Veatures. Ltd., an Ohio limited liability Compxt^y, tl
whose tax mailinpaddress will be 3619 St. Rte. 113 E., Milan, EricCo.: E1h'n+-^14L y+rKS^

GIVE, CRANT, BARGAIN, REMISp„ RP:LEASE ANO FOftEVE@ t ^re"^^.^
CLAIM unto the said Grantee, its successors and assigns. all righ4 tidc and intr t°^ ^
said Grantors have in and to the following described prcmisos, situated in the t- ^,A 5p tASP 'A i v`
of Milan, Countyof Erie, and Statc ofOhio: t"5o ki,(.C„2 V4„t,k-^b

SEB EXf-lIB1T "A", ATTACHED Ht:RE fO AND MAnB.A PART I lrRr.'UP.

Permanent Parcel No(s):

So long as, untit, and upon express condition that said prcperty not
be sold, transferred, or otherwtse conveyed to Erie Metroparks, its
successors and assigns. Grantee covenants and agrees that this
express condiGon runs withdhe land. othenvise to revert to grantor,
its succes'sors and dssigns.

EXCGPT: CaaemenLs, restrictions, leases. aod rit,,hts nf tny af rcc<rrd.:u:d
except taxe.s and assesaments now a lien on the premises +rhich Grantee nssuntes :u;d
agrces to pay.

't'O HAVE AND TO HOLD the above nremises, with the appurtcnance^
thcreunto belonging, unto the said Grantce, and its succagsoms and ac+i,;ns li'remr.

AND FOR VALUABLE CONSIDERATION. Edwin M. Cole,c, whluc wifc is
Lisa A. Coles, and Liia A. Coles, whose husbund is Edwin M. Cotca, do herc.hy
remise. release and foreverquit•elaim unto the said Grantee, ils successors aiid as,igns,
all their right and expectancy of Dower in the abovc-dcscri(xd prumises:

IN WITNESS WyI^REOF, the Grannirs havc hercunto.set their hnnds ihc
J4 dayof Qa/+)1^, ,2002.

ELWINtvLC:(il.}S

STATE OF OHIO
g$-

HURON COUNTY }

BEFORE ME, aNutary Public in and forsaid County and State, personall;;
appeared the above-named Fdwin M. Coles and Liaa A. Coles, husbetnd amil wife, who
acknut.?elgcd that they did sign thix Quii.Claim Decd arnt 1he sa^:e is lheir free o.:t and
deed.

IN TESTL ONY WHERFQF, I have hereunto set. niv itand and of Gciul !:cul ai
Norwalk, Ohio nc^ S day of ^lGt_v_ YxQ __,?00?.

This Instrument Prepared By:
Jeftre P. Laycock, Esq.
FREEYMAN, LAYCQCK & MCDA.N:E.
54'east Main Street
Norwalk, Ohlo 44857
(41916684896

^^'_ GL
Y'pt.fUly'_-

C1TfrHIAA. PI?ER
NOTAAYPUBUC. STATE OF OHIO

MY COMMIS?+n': lva"tO' ^.CT 9. A03

zooar'7 ,i9
FREEMAN. LAYCOCK S".' lw t'd e 1 af 2

- RIE COUNTY OHIO RECt1t4iDER

M!CROi-ilA^^^
SCAiv't:Cuu..: .

7LM-27-2006 :6:1e

AiTORNEYY?h Fr,d16y
2p

s+e..,• r.+..,.. s.rAA[+:ORDING FEF_: 14.00
rvo..w..^,c.on,o&^vDdt& 10/21/2002 Time 1t:3P.c36

419+499+1121 713: P.el Ex. 5(page I of 2)



FROM COLES EHERCY 419-489-1121 (TUE)JUH 27 2008 18:11/SL.16:10/No.7500000759 P 2

Edwin & Lisa Coles Farm PrOperty
Milan Canal Parcel

EcnIHI1' A'

Be^ng situated in the State of Ohio, County of Brie, Milan Township,
Se tion 1, Part of Sublocs 6 & 9, and being more definitely described
a5 follows:

8e i.nning at a 1/2" iron pin, set, marking the incesection of the
We t line of Section 1 with the centerline of the Original Wheeling &
La e srie Railroad;

(1 Thence North 04°30'55" west along the west line of Secti.on 1,
a istance of 50.96 feet to a point on the westerly line of the Old
Mi an Canal;

,(2 Thence northeasterly along the westerly line of the Old Milan
Ca al, along ,In arc of a cuzve to the left having a radius of 1382.68
fe t, a delca of 06°0813511, a chord bearing of Nar'th 71"01'35" East,
a hord distance of 148.17 feet• and an arc length of 148.25 feet to
a oint;

(3 Thence North 67°57-18" Eaet continuing along thewesterly line of
th Old Milan Canal a distance of 196.28 feet to a point; '

(4 Thence northeasterly continuing along the westerly of the Old
Mi an Canal, along an arc of a ctirve to the left having a radius of
17 1.45 feet, a delta of 47°58'49", a chord bearing of North 43°57'54"
Ba t, a chorddictance of 1407.94 feet, and an arc length of 1449-94
fe t to a point on the southerly line of a parcel owned by William
Mi onick (RN 200108239);

(5 Thence North 87°23132"East along the southerly line of said
Mi.onick parcel a distance of 89.54 feet to a point;

(6 Thence South 53°05'04" East continuing along the southerly line
of Mironick a distance of 70.33 feet to a point on the easterly line
of the Old Milan Canal;

(7 T^jence souchwescerly along the easterly line o£ the Old Milan Canal
ai ng an arc of a curve to the right having a radius of 1881.45 feet,
a elta of 48°24'12", a chord bearing of South 43°45'12" West, a chord
di tance of 1542.60 feet, and an arc length of 1589.44 feet to a point;

(e Thence South 67°57'18" Wesc continuing alongthe easterly line
of the Old Milan Canal, a distance of 196.28feet to a point;

(9) Thence southwesterly continuing along the easterly line of the Old
Mi an Canal, along an arc of a curve to the right having a radius of
15 32.68 feet, a delta of 07°16113", a chord bearing of South 71°35'24"
W t, a chord distance of 194.35 feet• and an arc length of 194.48 feet
ta point on the Wesc line of Section 1;

( 10) Thence North 04°30'55" West along the F7eet line of Section 1, a
d atance of 101.75 feet to the point of beginning, containing 6.5454
a ree, more or less, Of vhiCh 4.1014 aCreB are in Sub3ot 6' and 2 444
a res are in Sublot 9, but being aubject to all lega highirays, easemeqtaaid reatri ict ons of record.

e above deacription was prepared from and actuai survey by.Daniel B.
If rcung Jr., Professional Survyor No. 5667 in March 1998.The bearinga
w re assumed only for the purpose of indicating angles.

Daniel 8.- $artung Jr.,

r. T^/iaR, ",M^Irur,IrllerN

OERIECOUN7YAUDIT p d•b^4 F O^'^o

^ DANIEI •: z
r r E

MPHOYEll ea Pw 2r;u rbunry HequlnrtuMn
.

= HARTlfN6, JR.
i¢ i
p r

MMa°oYw"1783.771h1u!TS13T-0'/a(?s
OhU MminMU"7m cada 1^p(. W Ftal7

6 !I = $•SR$j ^
= '••'
s

Y__

'A"M^mknaure medP, . ..
.JAm. RL 'w.

...%

^"'MEnpqtoer
/0 2 0^ .02

JLN-27-2006 16110 419+499+1121 76% P.02
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EXHIBIT 6



Quit-Claim Deed

KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Prairie, Ltd.,
tho Grantor, clainiing title by or through instrrrment recorded in Volume

^j1?oe tc ;7• , Petede- , . Erie County Recorder's Office, for valuable
consideration thereunto given, and for the sum of Ten and 00/100 Dollars
($10.00) received to its full satisfaction of Vincent R. Otrusina, the Grantee,
whose tax mailing address will be 10719 River Road, Huron, Ohio 44839 does:

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the said Grantee, his heirs and assigns, all right, title and interest as said
Grantor has in and to the fo1lowing described premises, situated in tho Township of
Milan, County ofFsie, and State of Oluo:

See Exhibit "A", attached hereto and madc a part hereof.

Permanent Parcel No(s):

So long as, until, and upon express condition that said propcrty not be
sold, transferred, or othetwise conveyed to Erie Metroparks, its successois
and assigns. Grantce covenants and agrees that this express condition runs
with the land, otherwise to revert to grantor, its successors and assigws.

EXCEPT: Zoning ordinances, easements, reservations, conditions and
restrictions of record, if any, and real estate taxes and assessments, general
and special, whieh are a lien at the time of transfer, which Gt'antee,
assumes and agrees to pay.

TO $AVC AND TO HOLD the above premises, with lhe appurtenances
thereunto belonging, unto tl:e said Grantee, and his separate heirs and assigns forever, so
long as said coudition and reversion as set forth herein do not occur,

INWITNESSWIIEREOF,dteGrantorhashereuntosetitshandthe r?e
day of V c.. , 2000.

SIGNED AND ACHNOV4'LEDGED BUFFALO PRAIRIE, LTD.
IN TIIE PRESENCE Or:

^^^^77°°v^.

..t^_^. 1.._ ^-M^•.1^

^Aa,f /F - :r^hN;^.3

STATE OF OHIO

. ERIECOUNIY

BEFORE ME, a Notary Public in and for said County and State,
personatly appeared the above-named Lisa A. Cotes, President, nnd Edwin M. Coles.
Secretary, on behalf of Buffalo Prairie, Ltd., an Ohio timited liability company.

FREEMAN, LAYCOCfC E< NtCDANIEL

ATTORRBYS AT LAW

R9 L' yT MM1H STq^CT

NGRWALK.ON[oJqSST
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IN TrSTIMONY WfIEREOB, I have heLeunto set my hand and official seal aL
Sandtuky, Ohio the ?! day of 2000. ., ,

This Instrument Prepared By:
Jeffrey P. Laycock, Esq.
FREEMAN, LAYCOCK & MCOANIEL
54 East Main Street
Nonvalk, Ohio 44857

^'^•, ,: ^^ ^^^r ^-L^^.
NOTARY PUBLIC^^

DAVID W. D3OrbTI;,,
N07•ARY PUQLIC, STATG OF OHio
Biy Cemmisslon Lhphcs Sept. fl, 2001'

ERIE COttNTY OHIO RECORDER
RH 2O0005181 Page 2 of 3
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Parcel 2
vincer-t Otrusina

Being situated in the State of Ohio, County of Erie, Milan Township,
Section 2, Abbott Tract and being more definitely described as follows:

Commencing at the intersection of the centerline of River Road with
the South line of the Abbott Tract; Thence North 49°29'47^ West
along the South line of the Abbott Tract a distance of 531.68 feet
to a point onthe easterly line of the Old Milan Canal, said point
being_the point of beginning:

(1) Thence North 49°29'47" West continuing along the South line of

the kbbott Tract a distance of 150.31 feet to a point on the westerly
line of the Old Milan Canal;

(2) Thence northerly along said westerly line, along an arc of
a curve to the left, having a radius of 904.93 feet, a delta of 14°
03'56", a chord bearing North 37°26'45" East, a chord distance of
221.59 feet, an arc length of 222.15 feet to a point on the south-
westeriy line of a parcel owned by Edwin & Lisa Coles (DV 519 PG 775);

(3) Thence South 49°29'47° East along the southwesterly line of Coles
a distance of 152.04 feet to a point on the easterly line of the OLd
Milan Canal;

(4) Thence southerly along said easterly line, along an arc of a
curve to the right, having a radius of 1054.93 feet, a delta of 12°03'
11", a chord bearing South 37°53'10" West, a chord distance of 221.5.1
feet, an arc length of 221.92 feet to the point of beginning, containing
0:7645 acre, more or less, but being subject to all legal highways,
easements and restrictions of record.

The above description was prepared by Daniel E. Iiartung Jr.,
Professional Surveyor No. 5667 in January 2000, taken from existing
deed records and track right-of-way maps and does not indicate an
actual survey made by me. The bearings were assumed only for the
purpose of indicating angles,

.1( PROv}-b a's pcr 6ne Couoty Hsqcssxci:aw
And Sectlnox 4733-37 tbrn 4733-37-07 of t$° Gbio
Adminlstmtlve Code ag[y, Yo Field VeriBcatiocs

Accuracy made.

LI. .ALAL',,
ErieCnnntyEugineer

`e`^^tntplnlfurp ^ P^p`UrG ^ ppy0,
E OFO OF

.........aH. %.,
...........:H/o^.,, : Z:^^ •^:o :,

•-y ;
=`^ i^ •'• = ';` DANIELOAN(EL E.

a ,HARTUNG,JR. ;p= - E HARTUNG,
.lR.^^:

-^ i S-5667 c 9 E-49747 : ¢

O•;P O9PG/STER^^•^
^SQ,G/STF.P:;S^,^. F'P'p^........

^4,tiqL 1_AFi•Qe^t? qn,ONAL ntee^^
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EXHIBIT 7



Quit-Claim Deed
KNOW ALL PlB:N BY THESE PRESENTS THAT Buffalo Prairie, Ltd.,

the Grantor, claiming title by or through insrrument recorded in Volurne
,KA(,io.+ar Sl73,-Psge ErieCountyRecordeisOffice,forva!uable

consideration thereunto given, and forthe sum of Ten and 00/100 Dollars
($10.00) received to its firll satisfaotion of Rbbett C. BickEey, the Grentee,
wttose tax mailing address wiB, be 58 Edison Drive, Milan, Ohio 44846 does:

GFV E, GRANT, BARGA.IN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the said Grantee, his Iteirs and assigns, all right, title and interest as said
Grantorltas in and to the folluwing described premises, situated in dte Township of
Mila,i, County of Erie, and State of Ohio:

Sea Exhibit "A", attached hereto and made a palt }:creof.

Permaneru Parcel No(s):

So long as, until, and upon express condition thatsaid property not be
sold, transfened, or otherwise conveyed to Erie Metroparks, its successors
and assigns. Grantee covenants and agrees that this express condition ntns
ivith the land, othetwise to revert to grantor, its successors and assigns.

EXCEPT: Zoning ordinances, easelnents, reservations, conditions and
restrictions of record, if any, and real estate taxes and assessments, g:neral
and special, wliich are a lien at the time of transfer, which Grantee
assttntes and agrees to pay. I

TO HAVE AND TOHOLD the above premises, with the appurtenances
Ihcreunto belonging, unto the said Grantee, and his separate lreirs and assigns forever, so
long as said condition and reversion as set forth herein do not occur.

IN WITNESS WIiEREOF, the Grantor has hereunto set its hand the
day of ,2000.

SIGNED AND ACKNOWLEDGED
.fN THE PRESENCE OF:

BUPFALO PRAIIiTE, LTD.

STATE OF OHIO ) ss.

.ERIE"COUNTY

BEFORE â4E, a Notaty Public in and for said County and State,
personally appeared the above-nalned Lisa A. Coles, President, and Edwin M. Coles,
Secretary, otl behalf ofBttffalo Prairie, Ltd., an Ohio limited liability company.

FREEMAN, LAYCOCK & MCDANIEL

A^TORNSVS AT I.AW

9iEn]T'm.yNSTaVti -

NORWALK. °MIO i49RT
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IN TESTLVIONY WI;EREOF, I have hereiutto set my haod and official seal at
Sandusky, Ohio the day of 2000.

This Instrument Prepared By:
Jeffrey P. LayeOLk, Esq.
FREEMAN, LAYCOCK & MCDANIEL
54 East Main Street
Norwalk, Ohio 44857

^.^.;' tr )^•'^r.

NOTARY P LIC :
llAVTD {V MOrkTl . :.

NOTillty ppIILIC, STATE OF OFIIO
R4y Cotnnlisslun Explrcs Sept. I7, 20Qt "

ERIE COUNTY OHIO RECOROEftRN 200005174 Page 2 of 3
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/ Robert Bickley

0
sm
w
,a a
s a

& ^n
/ Lake Erie RailrOad with the edsteYly right-O£-way line of Union

Street;

(1) Thence North 50°l1'07" East along the centerline of the Wheeling °
a Lake Erie Railroad a distance of 395.00 feet to its intersection
with the northerly extension of the East line o£ Sublot 71 on Water
Street- in the Old Town Plat of Milan;

WN
(2) Thence South 19°48'53" East along said extension a distance of
106.42.£eet to a point on the easterly line of the Old Milan Canal;

N

(3) Thence South 50°11'07" West along said easterly line a distance
o£ 343.46 feet to a point on the northerly right-o£-way line of Water
Street in the Old Town Plat of Milan;

(4) Thence North 84"48'53" West along said northerly line a distance
of 81.42 feet to its intersection with the easterly right-of-way line
of Union Street;

(5) Thence North 05°li'07" East along said easterly line a distance
of 60.00 feet to the'point of beginning, containing 0.9037 acre, more
or less, but being subject to all legal highways, easements and
restrictions of record.

The above description was prepared by Daniel E. Hartung Jr., Professional
No. 5667 in Pebruary 2000, taken from existing deed records and track
right-of-way maps and does not indicated an actual survey made by me.
The bearings vrere assumed only for the purpose of indicating angles.

APPROVED ar per Erie County Requiremeon
And SecCons 4733-37 thra 4733•37-07 of the Obiu
Admwlstra tive Cude yoh; No Field VertEcattovs

r Accoracy made.
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Date: S^

0.S$ tOFrp "1";^y.iP ..............H^O ,,J

E.
Ew' HASTUNG,JR.'`•60
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OtiqC Lpi4a,.5 '
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IN TESTIMOiNY'WHEREOF, I have hereunto set luy hand aad official seal at
Sandusl:y, Ohio dle 2day oC .2000.

NOTARY Pl`JHLIC l

Thislnstrurnent Prepared By:
Jeffrey P. Laycock, Esq.
FREEMAN, LAYCOCK & MCDANIEL
54 East Main Street
Norwalk, Ohto 44857

DAV1D'4V.16iOrFIT
NOTARY Pi1RLIC, SP.tTE OF OUIO
My Commission Expires Sepl. 19, 2001 •

ERIE COUN7Y OHIO RECORDER
RN 200005175 Page a of 3
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lones Parcel

Being situated in the State of Ohio, County of Erie, Milan Township, Section 1,
Sublor No. 9 and being more def3nitely described as follows_

Commencing at the intersection of the North (ine of Sublot 9, with the centerline
_ of the Wheeling & Lake Erie Raitroad;

( l)Thence North 89°47'40" East along the North line of Sublot 9 a distance of 104.03
feet to a point nn the easterly line of the Old Mdan Canal;

(2) Thence South 15°47'40" West along the easterly Gne of the Old 7vfitan Canal,
a distance of 626.74 feet to a point on the North line of a parcel owned by Edwin
& Lisa Coles (BV 338 PG 761);

(3) Thence South 88°51'54" West alongthe North line of said Coles a distance of
156.79 feet to a point on the westerly line of said Canal;

(4) Thence North 15°47'40" East along the westerly line of said Canal a distance of
629.39 feet to a point on the South line of a parcelowoed by Tohn & Virginia Landoll
(BV 421 PG 56);

(5) Thence North 89047'40" East aloag the South line of said Landoll a distance of
52.01 feet to the point of beginning, containing 2.1627 acres, more or less,
but being subject to all legal highways, easements and restrictions of record.

The above description was prepared byDaniel E. Hartung 7r., Professional Surveyor
No. 5667 in February 2000, taken from exisftng deed records and track right-of-way
maps and does not indicate aa actuat survey made by me. The bearings were assumed
only for the purpose of indicating angles.

.iPFXOVED nsperlirWCOacry o:^:tu^cnt•.na
;.nd Scedone 4733-37 tbra 4733-37-07 of the Oh3o
Admini.rtrahve Code au . tio Fteld VeriflcaHaas

r Accaracy mada.

ErleDareCountyEngtncer 1 ^I ^ t !i

Daniel E. Har'tung 7r. PE,
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EXHIBIT 9



se 3:03-cv-07595-JGC Document 45 Filed 09102I2004 Page 2 of 18

and

Bllen H. Hohler
10607 River Road
Huron, Ohio 44839

and

Rita M. Beverfck
10619 River Road
Huron, Ohio 44839

and

Patrieia A. Charville, Trustee
U/A Patricia A. Charville Trust
Dated September 28, 1994
11615 River Road
IvLilan, Ohio 44846

and

Dorcas P. Gastier
120151tiver Road
Hurou, Ohio 44839

and

Gerald O.E. Nickoli
Robin I... B. Nickoli, as custadiaas for

Antvmn M. Nickoli and
Jared J.B. Nickoli under the
Ohio Transfers to NGnors Act

12501 River Road
Milan, Ohio 44846

and

Douglas Hildenbrand
1610 Campbell Street
Sandusky, Ohio 44870

and

2

APX 309
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4fase 3:03-cv-07595-JGC Document 45 Filed 09102I2004 Page 3 of 18

John F. Landall aad/or
Virginia A. Landoll U/A

Co-Trustees Landoll Family T.rost
.Dated Jnly 24,1998

12515- Ri.ver Road
Milan, Olrio 44846

and

Warren R. Jones
12819 River Roed
Milan, Ohio 44846

and

Robert C. Biakley
58 Edison Drive
Nfilan, Ohio 44346

and .

Theresa R.. Johnston
1050112iver Road
Huron, Ohio 44839

and

Elioi F. Fischer
10405 River Road
Huron, Ohio 44839

and

Kim Reid-Fischer
10405 River Road -
Huron, Ohio 44839

and

Gary R. Steiner
403 Teoumseh Place
Huron, Ohio 44839

3

APX 310
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mase 3:03-cv-07595-JGC Document 45 Filed 09/02/2004 Page 4 of 18

and

Virginia M. Steiner
403 Tecumselh Place
Huron, Ohio 44839

and

Michael P. Meyer
10719 River Road
Huron, Ohio 44839

and "

Alice F. Fowler
9903-A Itiver Road
Huron, Ohio 44839

and

Thomas S. Jordan
17841 S. Avon $elden Road
Grafton, Ohio 44044

and

Marsha A. 7ordan
17841 S. Avon Selden Road
Orafton, Ohio 44044

John J. Joyce
2292 Ogontz Avenue
Lakewood, Ohio 44107

and

Christine Joyce
3292 Ogontz Avenue
Lakewood, Ohio 44107

APx 311

Ex. 9 (page 4 of 10)



C pse 3:03-cv-07595-JGC Document 45 Filed 09/02/2004 Page 5 of 18

and

Billy. R. Rasnick
9903-D River Road
Huron, Ohio 44839

and

Donna S. Iiasnick
9903-D River Road
Huron, Ohio 44839

and

Maria Speriing
9903-E River Road
Huron, Ohio 44839

and

Joseph 7hmusek
12700 Reindeer Avenue
Garfield Heights, Ohio 44125

and

Pahicia Tirousek
12700 Reindeer Avenue
Garfield Heights, Ohio 44125

and

Richard Rinella
9903-F River Road
Huron, Ohio 44839

and

Carol Rinella
9903-F RiverRoad
Huron, Ohio 44839

5

APX 312
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b ^Ise 3:03-cv-07595-JGC Document 45 Filed 0910212004 Page 6 of 18

and

Huroa Lime Company
100 Mceker Street
P.O. Box 451
Huroa, Ohio 44839

and

Edwin Coles
10709 River Road
Huron, Ohio 44839

Lisa Coles
1070912iver Road
Horon, Ohio 44839,

Defendants

For its Amended Complaint, Plaintiff, Board of Park Commissioners, Erie MetroParks (the

"Park District"), states as follows:

1. Pursuantto alea.sedatedJuly12, 1881,filedforrecordAugnst9,1881,andrecorded

in VoIume 2, Pages 26,27 & 28 of Erie County Lease Records (the "Lease"), The Milaa Canal

Company ("Milan Canal') leased to The Wheeling and Lake Erie Radroad Company ("Whcefino

Railroad'), certain real property morepatticalarly descn'bedintheLease (the "Property").1'he term

of the Lease is 99 years, renewable forover. The anaual rent under the Lease is $50.00. A copy of

the Lease is attached as Exhibit hereto and made apart hereof.

2. The T.ease was renewed in 1979 by Wheellng Railroad for aa additional term of 99

YCM.

6

APX 313
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se 3:03-cv-07595-JGC Document 45 Filed 09/02/2004 Page 7 of 18

3. Wheeling Railroad was merged into Norfolk and Western Railway Company ("N &

W") in 1988.

4. In 1990, N & W quit-claimed its interest as lessee under the Lease to The Wheeling

and Lake Erie Railway Company ("Wheeling Railway"), reserving, however, cerlaia fiber optic

easements.,

5. The rights of Wheeling Railway under thc Lease as lessee of the Propet#y and

Wheeling Railway's interest in other property were subsequently conveyed to the Park District by

a deed filed for record on June 1, 1998 and recorded in Erie Official Records Book 398, Page 51.

In the deed, Whecling Railway reserved the right to run and maintain a railway line over the

Property.

6. Since acquiring their leasehold interests in the Property, Wheeling Railway and

subsequently the Patk District made continuous use of the Property, including the maintenance

thereon of ties, bridges, culverts and hundreds oftons of balIast.

7. . Until they received an exemption, the Wheei'mg Railway and subsequently the Park

District paid aU real estate taxes attributable to the Property.

8. Upon information and belief, certain assets of Milan Canal, including the lessor's

interest in the Lease and fee simple title to the Property (subject, however, to the Lease and to the

lessee's rights thereunder) were acquired by Defendant Key Trust Company of Ohio, N.A., Trustee

of the Testamentary Trust of Vema Lockwood Williams ("Rey Trust").

i Wheeling Railway is not the same entity as Wheeling Railroad.

7
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dase 3:03-cv-07595-JGC Document 45 Filed 09/02/2004 Page 8 of 18

9. All or a portion of the Lessor's interest in the Lease and fee simple title to the

Property (subject, however, to ihe Lease and to the lessee's rights thereunder) may have been

transferred by Key Trust to Defendant Buffalo Prairie, Ltd. ("Buffalo Prairie').

10. Alt or a portion of the Lessor's interest in the Lease and fee sirnple title to the

Property_ (subject, however, to the Lease and to the Iessee's rights thereunder) may have been

transferred by Buffalo Prairie to one or more of Defendants Vincent R. Qtrnsina, Dale A. Hohler,

Ellen H. Hohler, Rita M. BevericS:, Patricia A. Charville, Trostee U/A Patricia A. Charville Trust

Dated September 28, 1994, Dorcas P. Gastier, Gerald O.E. Nickoli and Robin L. B. Nickoli, as

cu.stodians for Autumn M. Nickol i and Jared J.B. Nickoli nnder the Ohio Transfers to Minors Act

Douglas Hildenbrand, John F. Landoll and/or Virginia A. Landoll U/A Co-Tnutees Landoll Family

TrustDated July 24,1998, WarrenR. Jones;Robert C. Bickley, Teresa R. Johnston, EliotP. Fischer,

KimReid-Fischer, GaryR. Steiner, VirginiaM. Steiner,Michael P_Meyer, AliceF.F.owler,Thomas

S. Jordan, Marsha A. Jordan, John J. 7oyce, Christine Joyce, Bi11y R. Rasnick, Donna J. Rasnick,

Maria Sperling, Joseph Jirousek, Patueia Jirovsek, Richard Rinella, Carol Rinella, Huron L'une

Company, Edwin Coles or Lisa Coles.

11. The Park District isin the process ofimproving the Property for use as a recreational

trail for the transportation of persons and property.

12. When Wheeling Railway acquired its interest in the Lease from N & W, there was

coufusion as to who was to continue making the rent payments under the Lease, and as a resolt

Wheeling Railway neglected to make the rent payments under the Lease.

13. Wheeling Railway did not receive any notice from the lessor under the Lease that it

was in default in its payment of rent.

8
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14. When Wheeling Railway, as transferee of the lessee's rights under the Lease,

discovered thatrentundar the Lease bad notbeenpaid, it attempted to determine from Society $ank,

predecessor to Key TnLst, who was responsible for collecting such rent However, it received no

adequate response. On or about September 29, 1995, Wheeling Railway sent to Society Bank

VJheelingRailway's check (the "Wheeling Check") in the amount of$300.00 forrent forthepears

1990.through 1995.

15. Tha Wheeling Check was not retumed to Wheeling Railway by Society Bank.

16. WhentheParkDistrictpurchasedthelessee'sinterestundertheLease$omWheeling

Railway,l7Vheeling Railway neglected to advise the Park District of tbe tardy rent payments.

17. For over onehundred years priorto 1990,rentundertbeLeasehadbeentimelypaid.

The Park District is read'y, willing and able to make all payments requiredunder the Lease, including

any delinquent rental payments.

18.. On September 14,1999, the Park District mailed to Key Trust a check in the amount

of $550.00, representing the rent payable under the Lease through the year 2000 (tbe "Park District

Check).

19. Disputeshavearisen.betweentheParkDistrictandDefendantsastotheinterpretation

of various provisions of the Lease relating to the pennitted use of the Property.

20. On September 27,1999, counsel for Key Trusttransmitted to theParkDistrict aletter

stating that the Park District Check would be returned and that the Lease had terminated, a copy of

which letter is attached as Egu3it B hereto and made a part heieo£

21. Undec principals of law and equity the Lease is in full force and effect.

9
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IN THE COMMON PLEAS COL'RT OF ERIE COUNTY, OHIO

Board of Park Commissioners,
Erie titetroparks,

Plaintiff,

-vs-

Kev Trust Company of Ohio, NA
Trustee of the Testamentary
Trust of Verna Lockwood
Willfams, et. al.,

Case No. 99CV442

Judge Joseph Cirigliano

Judgment Entry
Defendants.

--000-

0
c-,_ ^ ._.,

G=,` tr ^-^

N

This case was tried to the Court on Auwst 23 and 34. 2000. One issue before the Coun

is :he validity of a lease ("Lease") originally entered into by the predecessors-in-interest to the

parties herein, the owner/lessor, Milan Canal Company and the lessee Wheeling & Lake Erie

Railroad Company ("Wheeling Railroad"). The second issue before the Court is whether

Plaintiffhas acquired any ownership interest in the property at issue by virtue of a quitclaim deed

from the Wheeling Railroad. The third issue the Court has been asked to decide is whether

Plaintiffhas gained any interest in the property at issue by adverse possession. The fourth issue

the Court has been asked to decide is the extent of the properry covered by the Lease.

S">.}101z,-1q
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Findings of Fact

The Lease was originally signed on July 12, 1881, and is recorded with the Erie Counry

Recorder's Office, and entered into evidence by stipulation. Pursuant to the Lease, the Milan

Canal Company leased to the Wheeling Railroad certain land (the "Leased Property"), which is

described in the attached F-Thibit A. The term of the Lease is 99 years, renewable forever, and

the annual rent is Fift,v Dollars ($50.00). The Lease further requires that the lessee, its

successors, and assigns, maintain and operate a railroad for public transportation and travel.

Upon the abandonment of the Leased Property for railway purposes, or upon the failure for six

months to pay the stated annuat rental of fifty dollars (550.00) to the lessor a$er the same

became due and payable, the Lease becomes void and the real estate reverts to the lessor. The

Lease was renewed for its second 99-year term in 1980.

The Leased Property was ultimately conveyed to Key Trust Company of Ohio, VA,

Trustee of the Testarnentary Trust of Verna Lockwood Williarns ("Key Trust"). It is undisputed

that the Railroad failed to pav annual rental for the Leased Property after 1989 until a check for

$3 100.00 was u3nsmitted to Key Trust,. Trustee for Verna Lockwood Tru.st, in September t99>.

The payment was rej ected.

By 1988, the Norfolk and Southerrt Railway Company, predecessor in interest to the

Wheeling Railroad, filed an abandottment of service application before the Interstate Commerce

Commission with respect to the Leased Property, which was granted. Thereafter, the Railroad ,

1)
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removed railroad tracks and ballast from the Leased Premises, making the property tcrift for the

purpose of operating a railway. In October 1995, the Wheeling Railroad transferred its interest in

the Leased Property to Plaintiff by quitclaim deed, which was recorded on June 1, 1998.

In the year 2000, Defendant Key Trust, transferred all of its right, title, and interest as

successor-in-interest to the original lessor, to the remaining Defendants.

Having assessed the credibility of the witnesses who testif'ied at trial and the reliability of

the documents submitted into evidence , the Court finds that the Milan Canal Company, the,

predecessor in title to Defendant Key Trust Company of Ohio, NA, Tnsstee ("Key Trust"),

acquired its real property interests to construct the canal (the "Milan Canal Property") solely by

way of two instruments and no others:

(a) A conveyance from Kneeland Townsend dated May 10, 1838, recorded

May 29, 1852, in Volume 10 of Deeds, Page 23 of Erie County Records (the "Townsend

Conveyance"); and

(b) A conveyance from Ebeneser Merry dated April 21, 1838, recorded

October 29, 1852, in Volume LO of Deeds, Page 25 of Erie Counry Records (the "Merry

Conveyance").

The Milan Canal Property consisted of a roughly three mile long corridor of property the

northern terminus being known as Lock No. 1, which was located where the Milan Canal joined

the Huron River on property now owned by Wikel Farms, Ltd., just north of Mason Road, in

3
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Section 2, Milan Township, Erie County, Ohio. Neither Kneeland Townsend nor Ebeneser

ivlerry conveyed to the Milan Canal Company any interest in real property north of Lock No. 1.

The only lands owned by the Milan Canal Company at the time the Lease was executed

lay within the boundaries of the Kneeland Townsend property and the Ebeneser Merry property,

neither of which lay north of Lock No. 1.

Conclusions of Law

It is axiomatic that a seller cannot transfer any greater interest in land than that which the

seller possesses. In the insrant case, the Wheeling Railroad had a leasehold interest in the

properev at issue, which is evidenced bv Exhibit A. The Court hereby finds the lease, which was

entered into by Wheeling Railroad and Key Trust, was a valid lease. The Court finds that the

Lease was materially breached by the Wheeling Railroad for the nonpayment of rentior a period

of more than six months, and because the property was abandoned for the purpose of operating a

railroad. The lease, thereby, became void by its clear terms. The Court finds that there was no

evidence presented by either party to show that the parties to the Lease did not intend an ordinary

and common meaning to be given to the words contained therein, or that there was anv mistake

by either party in entering into the Lease. See ITitunan v. Bames 146 Ohio St. 497 (1946); and

Greenfield v. Aetna Cas. Co.. 75 Ohio App. 122 (1944).

Further, the Court finds that the Lease, which was for a term of 99 years and renewable

forever, did not confer a fee simple estate under Ohio law to the Wheeling Railroad because. it

was aware that its interest could be forfeited to the lessor upon its breach of the lease covenants.
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Therefore, the fee simple remains in the lessor, its heirs, devisees, or assigns. See Rawson.v.

Brown 104 Ohio State 548 (1922); and Ouill v- R A Investment Corporation 124 Ohio App.3d

653 (1997).

Finally, the Court finds that the Plaintiff has not met its burden to estabGsh any interest in

the property at issue by adverse possession. To prevail on a claim for adverse possession a

claimant must establish by a preponderance of the evidence that his possession of the land was

open, notorious, exclusive, adverse, hostile, and continuous for more than rwenty-one years. See

Coleman v. Penndel Co. 123 Ohio App3d 125 (1997); Demmitt v. McMiIlan (1984), 16 Ohio

App.3d 138. The use is not adverse if it is either bv permission, or accommodation for the owner

HindaIl v. Vtartinez (1990), 69 Ohio App.3d 580.

In the insrant case, it is undisputed that the lessee and its successors maintained railroad

operations and train rrafflc and paid rent while maintaining the Leased Property from the

inception of the Lease until sometime in the 1980's, and then filed for abandonment of service in

1988. The Railroad and its predecessors-in-interest did not hold the Leased Property adverse to

the lessor's interests ttntiI, at the latest, 1989, when it stopped paying rent.

The Court finds that it was not until sometime after the Plaintiff acquired irs quitclaim

deed from the Wheeling Railroad in October 1999, that PIaintiff entered the Leased Preniises

adversely to the lessor, its successors, and assigns-in-interest. The Court finds that the Railroad

5
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- was in active operations, paying rent, and otherwise complying with the Lease terms as late as

1986, or later, which was well within the last twenty-one years.

The description of the Leased Property in the Lease unambiguously describes it as

consisting of all lands then owned by the Milan Canal Companv within a 150 foot wide corridor

from approximately the intersection of Maine and Union Streets in the Vilfage of Milan northerly

to the north of the mouth of the Huron River. The only lands owned by the Milan Canal

Company at the time the Lease was executed lay within the boundaries of the Kneeland

Townsend property and the Ebeneser Merrv property, neither of which lay north of Lock No. 1.

Therefore_ the Leased Property extends from rhe southern te:-rninus of the old villan Canal at or

near the southerly end of the Milan Canal basin in the Village of Vlilan to its northerly terminus

at the Huron River at the former location of Lock No. 1 on premises now owned b,v Wlkel Farms.

Ltd. immediately north ofivlason Road in Section 2, iviilan Township, Erie County.

Judgment in favor of Defendants and against Plaintiff, except as to ihe issue of the extent

of the property covered by the Lease.

IT IS SO ORDERED.

cc: Abraham Lieberman
Dennis O'Toole Peggy Kirk
Randall Striokler Anthony Logan
Darrel Bilancini Jef&ey Rengel
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IN THE COMMON PLEAS COURT OF ER1E COUNTY. OH[O

KEY TIZUST COMPANY OF O13iO, NA
TRUS'2EE7OR THE ZPSTA2v1ENTARY •
?TtUST OF VERNALOCI_C4POOD
-VJJ.L.TdAMS, et al, . .

Defendanfs

This xnatter is before the Coult on ramaad by the F.rie County Court of Appeals (Court of

AppeaLs Case No. E-00-068), a discrefionaiy appeaI to the Ohio Supreme Court notLaving been

allowed (Supreme Conrt CaseNo. OI-1927)-

Case 3:03-cv-07595-JGC Document 18-2

Twoissueswerepresentedfordecision. Thefirstissuewastbeconiin.uingvaliditpofalease

(1ha `2ease") originaIly entered into batwepn the pcEder.essors-in-iaxterest to the parties herein, the

Ivlilan.rCanal Com.pazry; as lessor, and the V'Jlieeling & Lake Erie RaiZroad Company ("V3lieeling

Railroad"), as lessee. Tlhe'second issue was the extent of the property covered by tb.e Lease.

APX 119
{
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Case 3:03-cv-07595-JGC Document 18-2 Filed 1 i/24/2003 Page 2 of 1S

Eindings of Fact

The Lease, ouginally signed on JnIy 12, 1881, and recorded in Volmne 2, Pages 26, 27 and

I

18 ofEue Connty Lease Records, was entered iuto evidence by stipnlarion Ptrsnantto the Lease,

theMlan Canal Companyleasedto Wheeli.ngRailroad certainlend (the `LeasedPropei-17 "), which

isdescciliedintb.eattachedExhibitA. Thetem oftheLeaseis99years,renewableforever,andthe

aunnalrent is Fifty Dollazs ($50.00). The Lease reqilires the Leased Propratyto be used "forpublic

-fransportat.ion and fraveL" q'he Lease further provides that the Leased Propeity is to revert'to the

lcssor "on the failure of said lessees to so mafntaio and operate said Ila.tlmad for public

transpoitation and travel and on the abandonment thereof for ra0:way pinposes, or on the falure of

for sIICmoriths to pay saidannnal, rent ...." However, the Lease does not contain an egpress waiver

ofthe common lawreqn•sementthat the lessor demsndpayment ofrent before declaring a forFeitnre

of the Izase. The Lease v^as renewed fnr its second 99-year tezm in 1979.

Iu 1904, the lvlUen Canal Company was dissolved and its assets parchased by 3tephen

Lockwood. 5tephen Lockwood's interestin the Lease and the LeasedProperty eventaally devolved

to Keq Trost Coanpany of Ohio, NA, Tn.tstee of the Testameiitary Tivst of VemA Lockwood

WiIIiams ("Key TrusfD•

Wbeeling and Lake Eue Ra@way Company ("Wkeeling RaiIway ^ acqaired Norfolk

Sovfhem.'s interest in the rai7•corridor, and, in October, 1995, VJheeling Railway transferred its

mterest3n the Leased Propez'ty to Plamtiffby quit-claim deed, which was recorded on 7une 1,1998.

2
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In the year 2000, duting th.e pendency of this case, Dcfendant Key Trust, transfeired all of

itsri;ht title,aadinterestassuccessor-in-int resctotfieori;inaIlessor,totheremainingDefendants.

Tra:n service on th_e Leased Propetty was disooniib.ned not Iater tl am 1986 and perhaps as

early as I982. In 1988, Norfolk and Westem Railway Company ("N&VTD, predecessor to NbxfoIIt

Southern Corporation (`2Torfollc Sonthe.m-), filed a Notice of Exemption with the Interstate

Comnlerce Comriisdon for pemussion to discontinve train seavice along an 83 mile corridor

inolndin.g the Leased Propertq. .Sucirpemiission was granted- -

Itis andispntedtbatthe lessee failed to pay aanfual rental for the LeasedProperty after 1989,

nntil a check for $306.00 was transmitted to Key Trost in September 1995. the payment was

rejected Itis also undisputed that no demand for reut was ever made bythe lessor,

Ffavingassessed the credibility ofthe wi-inesses who testified at trial andthereliability ofthe

documents snbmitfed into evidence, the Conrt finds thatthelvlila.n Canal Company, thepredecessor

in ti93eto Defendant Key Tn3st, aoijtiued its realpropextjr interests tn corlstructfhe canal (tho 'MIan

Canal Pinperty') solely by way oftwo ;ns*+)mfs and no others:

(a) A conveyance from Krieeland Townsend dated. May 10,1838, recordedMay

29, 1852, in 1/olmne 10 of Deeds, Page 23 of Eue County Records (the "Townsend

Conveyaned'), and
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(b) A. conveyance from Ebea-sea Me¢y datedAprfl'21,1838, recorded October

29, 1852, in VoIume 10 of Deeds, Page 25 of Erie Comty Records (the `Zvlen-y

Conveyance'J.

The Mlan Canal Property c6nsisted of a roughly three mile long conidor of property the

northemterminus being ]mown as LockNo. 1, wfiichwas located where the I^fiIan Canal joined the

T3uron River on property now owned by'Wikel Facros, L1rL, just norFh of Mason Road, in Section

2, NTilanTownship, Erie Connty, Ohio. NeiihcrlCneeland Townsend riorEbeneser Mesy 6onveyed

to the IvTlan Canal Company any mterest iu real property north ofLock No. 1_

The only lands owned by the Mi1an Canal Company at the time the Lease was exequted lap

ivithinthe boundaries ofthe Y-neeland Townsendproperly and the EbeoeserMenyproperty, neii•her

of whicfi lay noxth ofLoclc No. I.

Conclusions of Law

-"7 is-^omatic tbai a seller cannot transfer any'areatcr interest in land than that wbich the

SeU.es possesses. fn the in.stard case, Wfieeling Railroad had a leasehold ininrest in the I,eased

Property, wbioh is evidanced by Exhibit A The Coint hereby fmds the I.r.a.sewas a valid Iease.

Further, the Court finds that the Lease, which was for a teim of 99 years and renewable foraver, did

not cdnfer a fee simple estaie under Ohio law to the Wheeling Railroad, because it was aware fuaf

its interest couid be foiz"eited fo tbe lessor upon its breanh oftbe lease covenants. Therefore, the fec
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szmplerernainc in the lessor, its heirs devisees, or assigns. See Rawson y. Brown (192),104 Oliio

St 548; and Ouill v_ RA. Investment Corooration (1997),124 Ohio App.3d 653.

T.Oe description ofthe LeasedPsnperty intlieLease nman^bignously describes it as consistin8

of all lands then owned by the Milan Canai Company w3thin a 150 foot wide corridor from

approairnately the intersection of Maine and Union Sfreets in the'Village ofM7an nortbexly to the

narth of the mouth ofrhe Iidt'onRiver. 17te only lands owned bythe RUan Canal Company at the

time the Lease tivas execnted lay withirithe boundaries ofthe Kneeland Town'sendproperty and the

EbeneserMerzyproperLy neitherofwhichlaynorthofLockNo. 1. Therefore,theLeasedPzopetly

extends from tbe southesn tenninns ofthe old Ivflan Canai at or near the southerly end of the ivfilan

Canal basin in the. Village of 2vTilan to i.t, northerly taffiinus at the Huron 1Ziver at the fomier

Iocaddn ofLock No. 1 onpremises now owned by Wileel Faazms, Ltd. immediately north of Mason -

Road in Section 2, Milan Township, ^.,ze Covnty.

It is aziomatic in Ofiio jvrispnidenez tbatthe law abhors a forfeiture. Wheatstone Ceramics

gii3ti. v Ttnifler (1986), 32 Ohio App.3d 21,-23, citing EnseI v LumberSns..Co. of New York

(1913), 88 Ohio St 269, 281.

Contracts ineorporate the law applicable at the time of their crearion: 11 Willistnn on

Contracts (1999), 203, Section 30.19. T'he eommon law of Ohio at the time the I.ease ti'vas executed

reqtpred tbai in ord'erto showa forfeitute of aleasehold estate, the Iessozhad to prove that a demand

for payment of rent had beeu made wb.dn due. Smith v. Vhitbeck t18662),13 Ohio Sf 471. Tlie

5
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Lease containedno express waiver oftbis commonlawrequirement, aridthe evidencewas nnrefated

thatnodeznandforpaymentofrenthadbeenmade. Sincenoforfeitnramaybe hsdabsentdemand,

the lapse in aimual rent paymenti does nnt constitute an irreparable breach of the Lease.

The Lease requires the Leasedproperty to be used "forpublic tiazisportatibn and travel," and

fuYther provides that the Leased Property is to revert to the lessor "on fhe faihxre of said lessees to

so maiutain and operate said Rai'Iroad forpntilic transportation and travel and oh fhe abandonment

thereof for railway purposes:" Tha transPormation of a rai7road right-of way to a recreational tcail

it a permissible use of such property. Rieeer v. Penn Centrai Coro (May-21, 1985), Greene App.

No. 85-Cr1.-11, imreported Both serve apublic purpose related to public transportation and traveL

U. ci.ting hf'iffiesota Deot of T^Vildlifb v. State of Ivfinnesota (Minn. 1983), 329 N.W-2d 543, 546-

547; certiozaii. deraed (I983), 463 U.S.12Q9. Consequently, theproposeduse ofthe Leased Property

is consisteri.t with the reqnirements of the Lease. Furdiermore, the iransitional period between the

uses is not so great as to oonsfitate afailure to'^maintain and operate" the Leased Property for such

uses so as to caris(itate a breach ofthe Lease. This is especially so absent a deman,d from the lessor

.forperfo***+anrp.

To consEitnfeabandonmentofaraoroadright-0f-way, theremnstbe a `nonasertogetherwith

ati.intentionto abandon."Rieacr snnr ed,ting Schenckv. Cleveland. Cincimnati. Chica2o and St

Louris Railwav Co. (1919), 11 Ohio App. 164, 167. The inten6.on musf be shown by unequivocal

and decisi.ve acts indicaiive of abandonmeut d' see, also, Robv v.Iyew York Cer^al (1984),142

N.Y.176,181. 'I'hefilingofaNoticeoffixemptioncvith -theInterstateCommeice Commission for

6
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pennissiontodiscontinnetrainservicewasevidence,butnotconclnsive. Contradictorytothe$li.nQ

was undisputed evidence tbat when NorfoIl: Southem transfesed this sptu• to tiVheeling Rai.lwap,

Nor.EoIk Southetn reserved a portion of the corridor for the f¢hse inshaIlation of fiber-optic cable.

Moreove; Wheelmg Railwap's grant to PIaintiu reserves a futtue ri.ght to construct and operate

anotherrail lineinthe coaidor. Bothofihese acts conshitute "railwappurposes," andbotfiindicate

an inteation to pursue firtc¢e use ofthe propertyfir such pmposes. Far fromthe "aneqirivoc.al and

deczsive" acts iztdicative of abandonment ntcessaryto prove anintentto aba.ndon,-Lb^esereservations

are aniithe6eal to such an intent

;gzE Court therefore rules that:

1. The extent of the Leased Property is as set forth in ExUbit hereto.

2. The lessees have not abandoned the Leased Prope.rty.

3. The Lease is s[iIlin foII force and effect and encmzbers iihe Leased Property.

4. - Plaintiffis the current lessee and the holder of the lessee's rights under the

Lease.

5. . Plaiutiff is enfltlecj ta the sole occupancy and use of the Leased Property.

6. Any nights of Defmdants.in the Leased Property are snbj ect to the zights of

Plaintiffes lessee of the 7..eased Propeity.

7. The Lease penaits the Plaiutiffto improve and use the Leased Property as a

parkway' and/or recreational trvl and purposes incidenta2 and/or related

thereto.

7
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8. There is currcirtly autstanding the som of.Sia Hmi.dred Fifty Dollars

($650.00) as delinquentrentunder the Lease. PIa.iD.uffias deposited withthe

clerk of couris the som of One Thonsand Dollars ($1,000.00), representixlg

thiuteen yea& past due rent and fat¢ie xent for seven years. Snch deposit

shall be released to Defendanis upon motion of Defendants advising the

Court to whom such rent is to be paid' Defendants shall keep Piaintiff

a@visad in writing as to where fuhire insfaIImenis 6frent are to be ditected.

TfDefendants do not t'cmelpnotify Plaintiffto whom fhtre renf is to be paid

and the address at which ront is to bc paid, theu Plaintiffinay deposit fnhue

rent w.ith the Clerk of Courts, tmtil firrther notice.

9. OnIy those De.fendants who hold an interest in the Leased Property are

entitled to anyporuon oftfie tent under the Leasc or to the benefit of any of

the rights of the lessor under the Lease.

8
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Jndoment onPlain^s Complainf and on Defendants' Counterclaim is rendered m favor of

Plaintiff and against Defendants.

Costs to Defandauts.

IT IS SO OItDERFfl?.

cc: Abre2:srn Liebermw
De,anis O'Toole Peggy Kirk
Randall Sto.ckler Anthony Logan
DsaelBilancini Jefi'reyRangel

I
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Not Reported in N.E.2d

Not Reported in N.E.2d, 2002 WL 31054032 (Ohio App. 6 Dist.), 2002 -Ohio- 4827
(Cite as: Not Reported in N.E.2d)

I 18AIII(C) Parties
t 18Ak306 k. New Parties. Most Cited

Cases
Prospective intervenor was not entitled to intervene
in lease dispute to contest one of the boundaries of
the leased property, as by the time prospective
intervenor filed its renewed motion to intervene,
trial court's determination as to the scope of the
leased property had been affirmed by appellate
court.

Abraham Lieberman and Dennis M. O'Toole, for
appellee.
Anthony Logan, D. 7effery Rengel and Thomas R.
Lucas, for appellants Buffalo Prairie, Ltd., et al.;
Charles J. Pawlukiewicz, for appellant Wikel
Farms, Ltd.
KNEPPER, J.
*1 {1 1) This is a consolidated appeal from two
judgments of the Erie County Court of Common
Pleas in a property dispute. The first judgment,
entered February. 21, 2002, denied the motion to
intervene filed by appellant Wikel Farms, Ltd. The
second judgment appealed from, entered March 1,
2002 upon remand from this court, determined the
validity of the lease in question. On March 29,
2002, this court sua sponte ordered that the two
appeals be consolidated under E-02-009. For the
reasons that follow, this court affu-ms the judgments
of the trial court.

(¶ 2) Appellants Buffalo Prairie, Ltd., et al. set
forth the following assignments of error:

{1 3} "1. The trial court's Entry establishing the
description of the leased property is directly
contrary to this Court's decision in Board of
Commissioners v. Key Trust 135 Ohio App.3d 787.

(14)"2. The trial court abused its discretion by
adopting findings of fact which did not address the
issues raised in Defendants' Answer and
Counterclaim."

{g 5) Appellant Wikel Farms, Ltd. sets forth the
following assignment of error.

{q 6) "The trial court erred and abused its
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discretion by denying the renewed motion of Wikel
Farms, Ltd. to intervene."

{Q 7} The background necessary for a thorough
understanding of this appeal is as follows. In' 1827,
the Ohio General Assembly chartered the Milan
Canal Company to construct and operate a canal
from Milan, Ohio, to Lake Erie. The canal company
acquired land from Ebeneser Merry and Kneeland
Townsend and dug a canal between Milan and "
Lock 1," located where the navigable portion of the
Huron River intersected the canal.

{¶ 8) In 1881, the Milan Canal Company leased a
150-foot wide corridor through its property to the
Wheeling and Lake Erie Rail Road Company. The
lease was for 99 years, renewable "forever," and
called for an annual rent of $50. The lease also
provided that "on the failure of said Lessee ** * to
so maintain and operate said Rail Road for public
transportation and travel and on the abandonment
thereof for railway purposes or on the failure for Six
months to pay said annual rental of ($50) Fifty
dollars to the said Lessor after the same became due
and payable these presents shalt become void and
the said real estate shall revert to the said Lessor the
Milan Canal Company * **."

(1 9) It is undisputed that during the next 100
years, the railroad and its successor railroad
companies maintained and operated a line on the
leased c.orridor.FNt In 1979, the lease was renewed
for another 99 years. In October 1995, the
Wheeling and . Lake Erie Railway Company
transferred its interest in the leased property to
appellee Board of Commissioners, Erie Metroparks
("Metroparks"), which intended to convert the
property to a recreational hiking and bicycling trail.

FNI. The Wheeling and Lake Erie Rail
Road Company was eventually absorbed
by the Norfolk and Western Rail
Company, which was merged into the
Norfolk Southem Company. In 1990, the
Norfolk Southern assigned its interest in
the lease at issue to the Wheeling and Lake
Erie Railway Company.
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boundaries of the leased property is directly
contrary to that court's own fmding in its original
decision filed on November 7; 2000 and this court's
September 14, 2001 decision on the fust appeal.
Appellants assert that this court and the trial court
both found that the only two tracts of land subject to
the Milan Canal lease, and therefore subject to the
leasehold interests of Erie Metroparks, were two
non-contiguous tracts conveyed by Ebeneser Merry
and Kneeland Townsend. They further assert,
however, that the trial court's judgment entry on
remand erroneously describes the land subject to
the lease to include a two-mile corridor that the
courts previously have determined is not part of the
leasehold.

{I 18} This court has carefully examined the trial
court's November 7, 2000 judgment entry, our own
decision of September 14, 2001, and the trial court's
February 22, 2002 judgment entry on remand.
Despite appellants' asserrion that tfle trial court's
enhy on remand was contrary to our September
2001 decision, we find that the descriptions of the
leased property are identical in both of the trial
court's entries.

{¶ 19) Significantly, both entries define the
property as encompassing only land previously
owned by Merry and Townsend. As this court
explained in its September 14, 2001 decision: "
Although the metes and bounds description
contained in the 1881 lease describes a
one-hundred-fifty-foot corridor for the full length of
the canal, the lease' limits the conveyance to
properry 'owned by' the canal company. The trial
record shows that the Milan Canal Company
acquired property only from Townsend and Merry.
The trial court ruled that this property alone was the
subject of the lease. Consequently, the court never
modified the 1881 lease. Since there was no
reformation of the lease, appellants' arguments
conceming an imp'roper reformation of the contract
are without merit. * * * (Emphasis added.]

(¶ 20) " * * * The only competent, credible
evidence presented at trial was that the canal
company obtained property solely from Townsend
and Merry. On such evidence, we cannot say that
the trial court's decision to limit the lease to such
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property was unsupported by the evidence. * * * "
Erie Metroparks Bd. of Commrs. v. Key Trust Co.
of Ohio, NA., supra, at 787-788, 764 N.E.2d 509.

*4 (121) Thus, this court affirmed the trial court's
original determination that the leased property
included only land obtained from Townsend and
Merry. On remand, for reasons not apparent to this
court, the trial court revisited the issue of the scope
of the leased property. This was unnecessary since
we had left undisturbed that portion of the
November 2000 entry and remanded the case solely
on the issue of the validiry of the lease.

{y 22) It has been emphasized in all three
judgment entries that the leased property
encompassed only land obtained from Townsend
and Merry. There is no discrepancy as to that issue
and the trial courrs February 22, 2002 judgment
entry did not contradict that finding as set forth in
either of the two priorjudgments.

{1 23) Accordingly, appellant's first assigmnent of
error is not well-taken.

fl 241 In their second assignment of error,
appellants assert that the trial court abused its
discretion by adopting fmdings of fact on remand
which did not address the issue of Metroparks' prior
claim of adverse possession- In its November 7,
2000 decision, the trial court found that Metroparks
did not acquire title to the leased property by
adverse possession because it did not begin to
occupy the property adversely until it went into
default for nonpayment of rent in 1995. Since this
court then found that the original lease was still in
effect, the issue of adverse possession was
irrelevant on remand, and there was no reason for
the trial court to address the matter in its February
2, 2002 judgment entry. This argument is therefore
without merit.

[2] {125} Appellants also argue that the trial court
improperly authorized appellee to pay the rent to
the clerk of courts until further notice. Appellants,
however, misrepresent the trial court's order. In its
February 22, 2002 judgment entry, the trial court
stated that appellee had deposited with the clerk of
courts the sum of $1,000, representing 13 years'
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past due rent plus future rent for seven years. The
trial court ordered that the deposit should be
released to the trust upon the trust's motion advising
the court as to whom such rent is to be paid.
Further, the trial court instructed appellants to keep
appellee advised as to where future rent payments
should be directed, and then ordered that if the trust
did not notify Metroparks as to where to send the
payments and to whom they should be directed,
Metroparks should deposit future payments with the
clerk of courts until further notice. This is a
reasonable and appropriate order in light of the
facts and the trial court did not err by so ordering.
This argument is witbout merit.

{q 26) Based on the foregoing, appellants' second
assignment of error is not well-taken.

[3] {Q 271 Finally, we must consider the appeal
from the trial court's denial of the motion to
intervene filed by Wikel Farms, Ltd. Wikel Farms,
Ltd. contends that the tract of landit owns at the
northetn end of the canal is not included in the
property covered by the lease and it sought to
intervene for the sole. purpose of contesting the
northern boundary of the leased property.

*5 (128) Wikel Farms originally filed a motion to
intervene on March 15, 2000, several months after
Metroparks initiated its declaratory judgment
action, The motion was not ruled on by the trial
court prior to its November 7, 2000 decision. Wikel
Farms renewed its motion to intervene on February
12, 2002, after this court's decision on the first
appeal and while the case was peuding in the trial
court on remand. On February 21, 2002, the trial
court summarily denied the motion to intervene.

(y 29) A trial court's decision on a motion to
intervene is reviewed pursuant to an abuse of
discretion standard. Peterman v. Pataskata (1997),
122 Ohio App.3d 758, 702 N.E.2d 965. Abuse of
discretion connotes more than an error of law or
judgment; it implies that the trial court's decision
was unreasonable, arbitrary or unconscionable.
Blakemore v. Blakemore (1984), 5 Ohio St.3d 217,
219, 450 N.E.2d 1140. In this case, appellant Wikel
Farms wishes to intervene in order to contest one of
the boundaries of the leased property. By the time
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Wikel Farms filed its renewed motion to intervene,
however, the trial court's determination as to the
scope of the leased property had been afFu-med by
this court. Accordingly, the trial court's judgment
entry denying the motion to intervene was not
unreasonable, arbitrary or unconscionable and
therefore not an abuse of discretion.

{¶ 30) Based on the fotegoing, this court finds the
sole assignment of eaor of appellant Wikel Farms,
Ltd. not well-taken.

{¶ 31) Upon consideration whereof, the judgments
of the Erie County Court of Common. Pleas are
affirmed. Costs of this appeal are assessed to
appellants equally.

JUDGMENTS AFFIRMED.

PET'ER M. HANDWORK, JAMES R. SHERCK,
and RICHARD W. KNEPPER, JJ., concur.
Ohio App. 6 Dist.,2002,
Board of Park Com'rs v: Key Trust Co. of Ohio
Not Reported in N.E.2d, 2002 WL 31054032 (Ohio
App. 6 Dist), 2002 -Ohio- 4827

END OF DOCUMENT
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Because the district court erroneously dismissed the case under the

Rooker-Feldman doctrine, the case should be reversed and remanded for

furt her proceedings.

11. The District Court Erred In Dismissing Plaintiffs' Takings
Claims As Unripe.

k

Having concluded early in its opinion that the Plaintiffs were seeking

to re-litigate what the district court wrongly described as the."final outcome

of the state court proceedings," the district court dismissed the federal

complaint under the rationale that the P]aintiffs must first avail themselves

of further state proceedings. Specifically, the district court held that the

Plaintiffs' federal claims were not ripe because they were required to pursue

a "mandamus" action in the Ohio courts seeking to compel the state to

commence a compensation case. (R.47 Order at pp. 4-5, Apx. pp. 329-330.)

The Supreme Court in Williamson County Reg'l Planning Comm'n v.

HamiltonBank, 473 U.S. 172 (1985), established the following two-prong

test for determining ripeness for a federal takings claim: (1) that "the

government entity charged with implementing the regulations has reached a

final decision regarding the application of the regulations to the property at

issue;" and (2) that if the state had a "reasonable, certain and adequate

provision for obtaining Dust] compensation ... at the time of the taking," just

compensation was sought and denied through that procedure. Id. at 186,

24
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194. There is no absolute requirement to exhaust state remedies under the

Williamson ripeness test; the state cannot compel a federal litigant to follow

a state procedure that fails the "reasonable, certain, and adequate" test. See,

e.g., Arnett v. Myers, 281 F.3d 552, 563 (6th Cir. 2002).10

In Kruse v. Village of Chagrin Falls, Ohio, 74 F.3d 694 (6th Cir.

1996), cert. denied, 519 U.S. 818 (1996), this Court, looking directly at the

procedures available in Ohio, held that under the second prong of

Williamson, pursuing a writ of mandamus in the Ohio courts is not required

before commencing a constitutional challenge to the physical seizure of

property.

Kruse involves a remarkably similar fact pattem to the present case.

The Kruses were a family from Chagrin Falls, Ohio, in Cuyahoga County.

On returning home one aftemoon in 1986, they discovered that their

backyard was missing. The defendant ("Village") had abandoned a road that

passed through the Kruses' back yard in the 1800s, and had even given

ii

i.
10 See also Hoehne v. County ofSan Benito, 870 F.2d 529, 534 (9th

Cir.1989) (takings claim was ripe for federal court review because, at the
time the plaintiff brought the federal action, the State of Califomia did not
provide an inverse condemnation remedy); Corn v. City ofLauderdale
Lakes, 816 F.2d 1514, 1517-19 (11th Cir. 1987) (reviewing Florida law and
concluding that it did not provide an adequate procedure for compensation
for "injuries sustained as a result of an unreasonable zoning ordinance later
declared invalid.").
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buiIding permits allowing extension of the house into the back yard.

Without notice, however, the Village decided to reclaim the abandoned road

for use in expanding a roadway. It did so, seizing the Kruses' property and

removing trees and landscaping leading up to the edge of their house in

much the same way that MetroParks destroyed Plaintiffs' decks and stairs.

As here, the Kruses were able to prove in state litigation that they held title.

But the state refused to compensate the Kruses for their loss under an
,..

assertion ofgovesnmental immunity. In response, the Kruses filed federal

claims under 42 U.S.C. §.§ 1983 and 1988. As here, the district court

dismissed their claims for compensation on ripeness grounds for failure to

follow state compensation procedures.

This Court reversed. The Court specifically rejected the argument

that an Ohio plaintiff suffering a physical invasion of its land and destruction

of its property must first file a writ of mandarnus in Ohio state court in order

to exhaust state proceedings before filing a federal claim. The Court held

(74 F.3d at 700):

l :

Ohio has no statutory provision for relief under the
circumstances of this case. The fact that the State's courts
recognize an action in mandamus, where the State has no
mandated procedures governing inverse condemnation, cannot
be equated to a "reasonable, certain and adequate provision for
obtaining compensation," after the property. has been
physically taken in violation of the appropriation statutes. An
action for the extraordinary writ of mandamus is, at best, a

26

Ex. 13 (page 4 of 9)



procedure which must be invoked in the absence of any
statutory framework in an attempt to obtain wholly equitable
relief for an injury already inflicted.

The Kruse decision implicitly distinguished Silver v. Franklin

Township, Board of.Zoning, 966 F.2d 1031 (6th Cir. 1992), holding unripe a

takings claim involving a municipal zoning decision where the litigant had

not first sought a writ of mandamus in the Ohio courts. The Kruse Court

emphasized the difference between the physical takings at issue before it,

and the regulatory takings through state zoning and land use regulation. The

Court observed that in regulatory takings there are "generally numerous

opportunities available to landowners to be heard and to attempt to prevent a

proposed aoning ordinance from taking effect, or to reach a compromise

with the authorities," Kruse, 74 F.3d at 700, so that it is fair in those cases to

place on the party claiming injury from a regulatory action the burden of

initiating a state procedure. In contrast, the Court explained, a landowner

who finds his property physically occupied or destroyed, often has no prior

knowledge or opportunity to take protective actions, and it would be unfair

to require the landowner to pursue further state litigation to obtain

compensation for his loss. The Coun also recognized the difference

between a regulatory takings claim, which often does not rise to the level of

a constitutional taking and tums on close examination of the impact of state
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laws on a particular litigant, and a physical taking or destruction of property,

where there is rarely any question of the actual injury and loss. Id. at 698.11

Since Kruse, this Court has on a number of occasions reiterated its

distinction between physical occupation of land and regulatory takings. In

Montgomery v. Carter County, Tennessee, 226 F.3d 758 (6'' Cir. 2000), the

Court overturned a district court's dismissal order, and held that a claim for

physical takings was ripe witbout further pursuit of remedies in the state

courts. Relying on Kruse, the Court contrasted land use regulation cases

(where it was appropriate to give the state an opportunity to consider the

application of the regulation under the litigant's specific circumstances)

from physical takings cases (where "there is generally no need to ask the

relevant state decision maker to clarify its final position in order to

determine whether a taking has occurred"). Montgomery, 226 F.3d at 76622

11 The Court quoted Keystone Bituminous Coal Ass'n v. DeBenedictis,
480 U.S. 470, 488-89 n.18 (1987):

[A] "taking" may more readily be found when the interference
with property can be characterized as a physical invasion by the
govemment[.] While the Court has almost invariably found
that the permanent physical occupation of property constitutes a
taking, the Court has repeatedly upheld regulations that destroy
or adversely affect real property interests.)

12 The Court also cited Sinaloa Lake Owners Ass'n v. City of Sfmi
Yalle}; 864 F.2d 1475, 1478 (9th Cir. ] 989) ("A physical taking ... is by
definition a final decision, and thereby satisfies Williamson's first
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Arnett v. Myers, 281 F.3d 552 (6th Cir. 2002), once again, reversed a

district court in a physical takings case. The Court, citing Kruse, held that

the removal and destruction of duck blinds by a state agency was a physical

destruction of property for which no further state clarification of intent was

needed, and further that the case was ripe for federal adjudication because, at

the time of the property destruction, Tennessee did not have a statutory

remedy for seeking just compensation for that taking.

The Court has further emphasized the continued validity ofKruse for

physical invasion of property claims in two unpublished decisions. Buckles

v. Columbus Municipal Airport Authority, 90 Fed.Appx. 927, 2004 WL

346045 (6th Cir. Feb. 24, 2004), and Tri-Corp Management Co. v. Praznik,

33 Fed.Appx. 742, 2002 WL 486241 (6th Cir. Mar. 29, 2002). Both Buckles

and Tri-Corp were regulatory takings cases where the Court held that an

Ohio litigant must fsrst seek a writ of mandamus in state court. In both

cases, however, the Court took pains to reiterate that Kruse continued to

apply in physical takings case. Buckles, 90 Fed.Appx. at 929-30 (quoting

and applying Kruse's distinction between physical and regulatory takings

cases); Tri-Corp, 33 Fed.Appx. at 749 ("reconcil[ing]" Kruse and Silver by

distinguishing between physical takings and regulatory takings cases with

exhaustion requirement."), overruled on other grounds, Armendariz v.
Penman, 75 F.3d 1311 (9th Cir. 1996) (en banc).
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Kruse the controlling legal authority on physical takings and Silver the

controlling legal authority on regulatory takings).

In short, this Court has ruled again and again that where, as here,

physical takings are involved, Kruse is the controlling precedent and a writ

of mandamus is not necessary to make a federal claim ripe. Ignoring this

body of precedent, the district court's decision below did not distinguish, or

even cite, Kruse, Montgomery, orArnett, nordid the court acknowledge this

Circuit's careful distinction between physical and regulatory takings claims.

Without further analysis, the court simpiy held that mandamus is the

"appropriate action to compel the state to institute compensation

proceedings," (R.47 Order at p. 5, Apx. p. 330.) and dismissed on ripeness

ground based on its finding that there is no evidence in the record that

Plaintiffs sought a writ of mandamus in the Ohio courts.

The district court's reasoning missed the point. The question under

Williamson is not whether the existing state procedures (here mandamus) are

"appropriate" for state proceedings, but whether those procedures are

"reasonable, certain and adequate" for purposes of the independent question

of federal jurisdiction. Kruse concluded that the Ohio mandamus procedure

"cannot be equated to a 'reasonable, certain and adequate provision for

obtaining compensation,' after the property has been physically taken in
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violation of the appropriation statutes." 74 F.3d at 700. The district court

made no findings that, contrary to Kruse, mandamus is in fact "reasonable,

certain and adequate" under the circumstances here. Kruse, Montgomery,

and Arnett were simply disregarded by the district court.

The district court's error is clear. Plaintiffs' claim of a physical taking

and destruction of property was ripe for federal litigation. There is no

dispute that the distinction drawn in Kruse and its progeny is applicable to

the facts here -MetroParks does not deny its physical occupation of the

subject property and therelated physical destruction of property in

connection with that occupation.

Under the first (finality) prong of Williamson, the intent of

MetroParks with respect to Plaintiffs' property requires no further

clarification. MetroParks continues to occupy the subject property even

after the state title litigation limited the Railroad Lease to parcels that

excluded those owned by Plaintiffs. See Arnett, 281 F.3d at 563 (finality of

govemmental intent is evidenced in the act of physical occupation and

destruction of property).

Further, in the circumstances here, seeking a writ of mandamus to

require the state to initiate a compensation proceeding after more than six

years of prior state litigation would be futile, and unnecessary under

3[
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If a state provides an adequate procedure for seeking just compensation, a

property owner may not claim a violation of the Takings Clause until the owner

has unsuccessfiilly utilized the procedure. Gabhart v. City ofNewport, Tenn., 2000

U.S. App. LEXIS 4146 (6s' Cir. 2000). As the Sixth Circuit observed in Harris v.

City ofAkron, 20 F.3d 1396, 1405 (6th Cir. 1994), "The plaintiff may pursue his

claim for damages in an inverse condemnation proceeding as recognized by the

Ohio Supreme Court in S'olly v. City of Toledo, 7 Ohio St.2d 16, 19-20, 218 N.E.2d

463 (1966). Only if that action fails to produce a remedy will the plaintiff have

fulfilled the prerequisites for a Fifth Amendment claim based on a taking of his

property without just compensation."

Consistent with Harris, and regarding compensation of so-called "already

completed takings," in Buckles v. Columbus Mun. Airport Auth., 90 Fed. Appx.

927 (6th Cir. 2004), the Sixth Circuit observed:

The Takings Clause of the Fifth Amendment does not prohibit
the public talting of private property, but only taking "without
just compensation." U.S. Const., amend. V. Therefore, the
Supreme Court has held that a taking claim is not ripe for
judicial review until the state has refused to pay for the property
it took. Williamson Cty. Regional Planning Comm'n v.
Hamilton Bank of Johnson City, 473 U.S. 172, 194-95, 87 L.
Ed. 2d 126, 105 S. Ct. 3108 (1985). Furkhermore, the state
need not pay in advance: if the state has made available
some "reasonable, certain and adequate provision for
obtaining compensation,!" then the claim is not ripe until the
claimant has attempted to use this "adequate procedure"
and has been rebuffed. Id. at 194 (internal quotation marks
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view ahead, Washington Township workers went onto to number of properties,

including the Hunts, to cut trees down. As it turned out, some of the trees were in

the road right of way, some were on the line, and some were outside the right of

way (and inadvertently cut down through the negligence of township employees in

failing to ascertain where the right of way ended). The Hunts sued the Township

asserting various state law tort claims and seeking compensation for all the trees;

however, they did not include a petition for a writ of mandamus among the claims

for relief. The trial court granted summary judgment to the Township on all of the

Hunts' claims. On appeal, the Hunts claimed that the trial court erred in

dismissing their constitutional claims of taking and appropriation without

compensation. However, the court of appeals disagreed, stating "The trial court

specifically found the appropriate remedy was a mandamus action and we concur."

Applying the Sixth Circuit's decision in Buckles, since Ohio does have a

reasonable, certain, and adequate procedure for obtaining compensation for an

alleged "taking," the record is clear that Appellants have not pursued that remedy

in state court. Again, MetroParks submits that under state law, which defines the

nature of property interests, Appellants have not presented a "physical" takings

claim and, therefore, must pursue their remedies in state court.
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III. UNDER THE CIRCUMSTANCES OF THIS CASE, THE DISTRICT
COURT'S DISMISSAL OF WIKEL'S CLAIM PURSUANT TO
YOUNGER ABSTENTION WAS PROPER

A. Abstention Generally

The United States Supreme Court has stated that "The various types of

abstention are not rigid pigeonholes into which federal courts must try to fit cases.

Rather, they reflect a complex of considerations designed to soften the tensions

inherent in a system that contemplates parallel judicial processes." Pennzoil Co, v.

Texaco, Inc., 481 U.S. 1, 12 (1987). "In some cases, the probability that any

federal adjudication would be effectively advisory is so great that this concern

alone is sufficient to justify abstention, even if there are no pending state

proceedings in which the question could be raised." Id., citina Railroad Comm'n

of Texas v. Pullman Co., 312 U.S. 496 (1941).

B. A Stay of Proceedings is Not Required in All Cases.

"Appellants do not contest the court's decision to abstain." Appellants'

Brief at 33. Rather, Appellants assert that Wikel's case should have been stayed,

rather than dismissed without prejudice. Id. Appellants seem to suggest that the

Sixth Circuit has adopted aper se rule that in all cases where Younger abstention is

applied, the district court must stay the case, rather than dismiss it.

Such an argument is not supported by either United States Supreme Court or

Sixth Circuit precedent. "[A]lthough "the pendency of an action in [a] state court
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Case 3:03-cv-07595-JGC Document 47 Filed 01/24/2005 Page 1 of 8

IN THE UNITED STATES DISTRICT COURT
FOR TIE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

Edwin M. Coles, et al, Case No. 3:03CV7595

Plaintiffs,

V. ORDER

Jonathan Granville, et al,

Defendants.

This case involves multiple federal and state law claims. Plaintiffs' complaint alleges violations of

42 U.S.C. 1983, 1985(2), and 1985(3). Plaintiffs further allege two state law claims suing for: I) quiet

title; and 2) slander of title.

Plaintifhs are owners of property located in Erie County, Ohio. Defendants are various corporate

entities, as well as Jonathan Granville, named in his individual capacity and as Director-Secretary of Erie

Metroparks. Plaintiffs plead that all events alleged in their complaint occurred in Erie County, Ohio. This

Court has jurisdiction pursuant to 28 U.S.C. §§ 1331, 1343, and 1367. Venue is appropriate in this

District pursuant to 28 U.S.C. § 1391.

Pending Is defendants' motion to dismiss pursuant Rule 12(b)(1) of the Federal Rule of Civil

Procedure. Defendants claim that: 1) because the claim is not ripe for adjudication, the plaintiffs' takings
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claim should be dismissed; 2) that Younger abstention requires this Court to abstain from matters involving

Plaintiff Wickel as there is currently pending state court litigation regarding the same issues Wickel

complains of in this suit; and 3) the Rooker-Feldman doctrine bars those of plaintiffs' claims that already

have been litigated in state court. For the following reasons, defendants' motion shall be granted.

BACKGROUND

This case involves a dispute between the Board of Erie Metroparks (Metroparks) and several

owners of land either along or part of a"rails to trails" path between Milan and Huron, Ohio.

In 1838, hvo landowners conveyed property to the Milan Canal Company whichdug a canal from

Milan to Huron. This canal ceased operation in 1865. In 1881, the canal company leased its lands to a

railroad.

By the 1980s, trains were no longer traveling on the rails. In 1995, the railroad quitclaimed its

interest in the property - property which was originally leased to its predecessor by the canal company

- to Metroparks.

Metroparks instituted appropriation proceedings in state court against several landowners. These

landowner-defendants inthe state proceedings included, with the exception of Wickel Farms,l the plaintiffs

inthe instant case.'Ihe state trial court held: 1) the lease under whichMetroparks took the land was linuted

to the lands conveyed in 1838 by the two grantors; and 2) the railroad had abandoned the premises, so

that the lease was no longer valid. Therefore, the court concluded, the railroad could not have conveyed

any interest in land to Metroparks.

Wickel Farms moved to intervene in the original litigation. This motion was denied by the trial court; a
holding affumed on appeal.

2
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Ohio's Sixth District Court of Appeals reversed the trial court's holding. The appellate court held

that the trial court's opinion regarding the validity of the lease was erroneous and remanded to the trial

court. Erie MetroparksBd of Com 'rs v. Key Trust Co. of Ohio, N.A., 145 Ohio App. 3d 782, 790-91

(Ohio App. 6th Dist. 2001).

On remand, the trial court held: 1) the lease was valid, and the premises had been conveyed to

Metroparks; and 2) the lease covered the entire length ofthe canal. 'Ihis judgment was affirmed on appeal.

Board ofPark Com'rs v. Key Trust Co. of Ohio, 2002 WL 31054032, *5 (Ohio App. 6th Dist. Sept.

13, 2002).

Plaintiffs have claimed throughout the pendency of the state litigation that the property conveyed

in 1838 by the two grantors covered only a portion ofthe canal's length. Thus, they argued, even though

the lease maybe valid, and Metroparks may be the lessee, Metroparks only has a valid lease for a portion

of the railroad, rather than the entire length. This issue has been resolved by the state courts - except as

to WickelFarms; however, WickelFarms is currently a party to pending state court litigation that involves

the same dispute sought to be litigated here.

The final outcome of the state court proceedings - except as to Wickel Farms - is: I)

Metroparks is the lessee of the entire length of the former canaUrailroad lands; and 2) the lease is valid;

Metroparks retains possession for an annual payment of $50.00 to the plaintiffs.

A$er the state court proceedings, plaintiffs brought a§ 1983 action inthis Court claiming that their

property had been taken without just compensation. The "property" alleged to have been taken includes:

1) the lands not covered by the 1838 conveyance; and 2) a tractor and a deck and stairs removed from

the rails to trails path.

3
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DISCUSSION

Defendants seek dismissal on three grounds: 1) the takings claim is not ripe for adjudication; 2) as

to plaintiff Wickel Farms, the Younger abstention doctrine requires me to abstain from adjudicating this

case while a substantially similar case is pending in state court; and 3) the Rooker-Feldman abstention

doctrine requires me to abstain from adjudicating this case as the case is merely an appeal of a state court

judgment.

1. Ripeness

Ripeness is a necessary prerequisite to subject matterjurisdiction. Bigelow v. Michigan Dep't of

Natural Resources, 970 F.2d 154, 157 (6th Cir. 1992).

For a Fi$h Amendment takings claim to be ripe for federal court adjudication, the taking must be

finaland the plaintiff must have sought compensation through the procedures the state has available. DI.X,

Inc. v. Kentucky, 381 F.3d 511, 518-19 (6th Cir. 2004) (citing Williamson Cty. Regional Planning

Comm'n v. Haniilton Bank of.7ohnson City, 473 U.S. 172, 195 (1985)). A violation of the Fifth

Amendment does not occur until a plaintiff "has usedthe procedure and been deniedjust compensation."

Id. (quoting Williamson County, 473 U.S. at 195). Therefore, ifthere is an adequate procedure available

for a property owner to seek just compensation, a Takings Clause claim will not be ripe for federal court

review until the owner has tried the state procedure and failed. Gabhart v. City ofNewport, Tenn., 2000

WL 282874, *3 (6th Cir. Mar. 10, 2000) (citing Williamson Cty., 473 U.S. at 195).

Additionally, it is not necessary for the state to pay in advance; if the state has made available

reasonable provisions for obtaining compensation for the taking, then a claim will not be ripe for federal

court adjudication until the property owner has attempted and been "rebuffed" by the state. Buckles v.

4
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i

Columbus Mzm. Airport Auth., 90 Fed. Appx. 927, 929 (6th Cir., 2004) ^iting Reg'l Rail

Reorganization Act Cases, 419 U.S. 102, 124-25 (1974)).

Under Ohio law, when private property is involuntarily taken by the state, mandamus is the

appropriate actionto compel the state to institute proceedings. State ex rel. Preschool Dev., Ltd. v. City

of Springboro, 99 Ohio St.3d 347, 349 (2003) (citing State ex re. Shemo v. Mayfzeld Hts., 95 Ohio

St.3d 59, 63 (2002)).

There is no evidence that the plaintiffs applied for a writ of mandamus at the time of the alleged

taking. Therefore, this claim is not ripe for adjudication.'

2. Younger Abstention

Defendants ask that, as to plaintiff Wickel Farms, I abstain from jurisdiction under the abstention

doctrine of Yoz nger v. Harris, 401 U.S. 37 (1971). The Yozrnger doctrine initially applied only to ask

federal courts to refrain fromjurisdiction in suits properly before them in deference to ongoing state criminal

proceedings. Tindall v. Wayne County Friend of the Court, 269 F.3d 533, 538 (6th Cir. 2001).

However, the Younger doctrine has been "extended to include certain civil enforcement proceedings and

civil proceedings uniquely involving the ability of state courts to perform their judicial functions. ."

Executive Arts Studio, Inc. v. City of GrandRapids, 391 F.3d 783, 791 (2004) (citingNew Orleans

Pub. Serv., Inc. v. Council of the City ofNew Orleans, 491 U.S. 350, 367-68 (1989)).

2
I do not reach the question as to whether the damage caused to plaintiffs' property is validly subject to a
takings claim as plaintiffs have failed to raise such in applying for a writ of mandamus.
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To abstain under Younger, I must apply a three part test: "First, do state [proceedings]...

constitute an ongoing state judicial proceeding; second, do the proceedings implicate important state

interests; and third, is there an adequate opportunity in the state proceedings to raise constitutional

challenges." Middlesex County Ethics Comm. v. Garden State BarAss'n, 457 U.S. 423, 432 (1982)

(emphasis added).

As to the fust part of the test, there are ongoing judicial proceedings in state court. Further, the

proceedings implicate the important state interest of land appropriation for public use without federal

interference in the state's judicialprocess. However, the plaintiff insists that they have not had an adequate

opportunityin the state proceedings to raise their constitutional challenges. "Ihis contention is without merit.

Wickel Fanns is seeking to re-litigate the same suit that was litigated and/or is pending in state

court. This is not appropriate. Wickel Farms' only claim that they have not had an adequate opportunity

to raise their constitutional challenges in state court is that the state court proceedings have been pending

for a long time with no end in sight. Wickel Farms also complains that it has yet to receive compensation

for their taken property.

State court proceedings that are lengthy in duration do not preclude an adequate opportunity to

raise constitutional claims in state court. Tindall v. Wayne County Friend of Court, 269 F.3d 533, 541

(6th Cir. 2001) (an opportunity is adequate if "the possibility of raising and correcting constitutional claims

in state courts" exists (citation omitted)). Further, as the state has, by plaintiff's own admission, deposited

funds into escrow for the purposes ofcompensating the taking, the question is not whether Wickel Farms

6
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will be paid (ifit prevails), but when and how much. Therefore, I choose to abstain from jurisdiction in the

Wickel Farms matter under the Younger abstention doctrine.

3. Rooker-Feldman Doctrine

Under Rooker-Feldman doctrine the only federal court that may exercise appellate jurisdiction

over state court adjudications is the Supreme Court. Executive Arts, 391 F.3d at 793 (citing D.C. Ct.

of Appeals v. Feldman, 460 U.S. 462, 486-87 (1983)). This doctrine includes claims that are

"inextricably intertwined"with issues decided in state court proceedings. Id. The SixthCucuit had held "that

a federal claim is `inextricably intertwined' with a state court judgment and thus implicates Rooker-

Feldman whenthe `federal claim succeeds only to the extent that the state court wrongly decided the issues

before it[.]"' Executive Arts, 391 F.3d at 793 (citingPeterson Novelties Inc. v. City of Berkley, 305

F.3d 386, 393 (6th Cir. 2002)).

PlaintifPs claim that they are not trying to relitigate any state court adjudications. Although plaintiffs

maynot have asserted a § 1983 contention in the state proceedings, that contention in this Court depends

entirely on their claim that their property is not covered by the lease. Regardless ofthe merits ofthat claim,

it is clear that the state courts have concluded that their property - or, rather, that portion oftheir property

that was used for the canal/railroad, and is not part of the rails to trails path - is covered by the lease.

Plaintiffs' suit in this court seeks to relitigate the underlying question of what property is covered

by the lease. Under the Rooker-Feldman doctrine, this is not permissible. Therefore, I choose to abstain

from jurisdiction under the Rooker-Feldman doctrine.

CONCLUSION

7
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In light of the foregoing it is hereby

ORDERED THAT

1. Defendants' motion to dismiss for lack of ripeness, and the same hereby is, granted;

2. Defendants' motion that Younger abstention requires this Court to abstain from litigation

involving Plaintiff Wickel, and the same hereby is, granted;

3. Defendants' motion that the Rooker-Feldman doctrine bars plaintiffs' claims, and the same

hereby is, granted;.

So ordered.

/s/ James G. Carr

James G. Carr

Chief Judge

8
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OPINION

CLAY, Circuit Judge. Plaintiff landowners appeal the January 25, 2005 order of the United
States District Court for the Northern District of Ohio, which dismissed Plaintiffs' 42 U.S.C.
§§ 1983, 1985(2), 1985(3), and state law claims against Defendant public officials and railroad
companies for actions taken relative to Plaintiffs' real property. The district court held that

1
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Plaintiffs' action was not ripe in part, barred by the Rooker-Feldman doctrine in part, and merited
Younger abstention in part.

For the reasons which follow, we AFFIRNI the district court's dismissal of this case.

1.

BACKGROUND

A. Substantive Facts

Plaintiffs are landowners along the old Milan Canal in Erie County, Ohio. The old Milan
Canal extended, during its period of use, for 6.5 miles from the town of Milan, Ohio northward to
the mouth of the Huron river, at which point the Huron river emptied into Lake Erie. Plaintiffs
Edwin M. Coles, Lisa Coles, Vincent Otrusina, Robert C. Bickley, Warren Jones; and Buffalo
Prairie, LLC were all parties to a prior state court proceeding in which Erie County Metroparks
sought a declaratory judgment that Plaintiffs possessed no property interest in a 150 foot wide
corridor along the old canal. Metroparks claimed to be the valid assignee of an infinite duration
leasehold interest in that corridor and was interested in transforming the corridor into a recreational
trail. The state court proceeding ultimately found that Metroparks did possess a valid leasehold
interest, and further defined the property subject to the leasehold as follows:

The description of the Leased Property in the Lease unambiguously describes it as
consisting of all lands then owned by the Milan Canal Company within a 150 foot
wide corridor from approximately the intersection of Maine and Union Streets in the
Village of Milan northerly to the north of the mouth of the Huron River. The only
lands owned by the Milan Canal Company at the time the Lease was executed lay
within the boundaries of the Kneeland Townsend property and the Ebeneser Merry
property, neither of which lay north of Lock No. 1. Therefore, the Leased Property
extends from the southern terminus of the old Milan Canal at or near the southerly
end of the Milan Canal basin in the Village ofMilan to its northerly terminus at the
Huron River at the former location ofLockNo. I on premises now owned by Wikel
Farms, Ltd. immediately north of Mason Road in Section 2, Milan Township, Erie
County.

(J.A. at 123 (emphasis added).)

Plaintiff Wikel Farms was not a party to the prior state court proceeding. Rather, Wikel
Farms is currently involved in an appropriation action brought by Erie County Metroparks against
Wikel Farms in state court, which involves portions of Wikel Farms' property along the old Milan
Canal. Metroparks initiated that action in 1999 and, pursuant to Ohio law, deposited $20,000 in
escrow at the onset of litigation, which is Metroparks' estimated valuation ofthe disputed property.
Wikel Farms places a much higher valuation on thS property, that of $50.Q,000 That:surt tsuo.tyet
resolved. =

B. Procedural History

The state courtjudgment against all Plaintiffs (save Wikel Farms), establishing Metroparks'
leasehold interest in the Milan Canal corridor, was final in September 2002. Metroparks then
proceeded to take actions to develop the recreational trail. Plaintiffs brought the instant suit on
October 7, 2003 in the United States District Court for the Northern District of Ohio against
Defendants Jonathan Granville (Director-Secretary of Erie Metroparks), the Erie Metroparks Board
ofPark Commissioners, Wheeling & Lake Erie Railway Co., and Norfolk Southern Corp. Plaintiffs
sought redress under 42 U.S.C. §§ 1983, 1985(2), and t985(3) for violations of their rights under
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the Fourth, Fifth, and Fourteenth Amendments of the United States Constitution. Plaintiffs alleged
that in their efforts to develop the recreational trail, Defendants laid claim to property beyond that
found by Ohio state courts to fall within Metroparks' valid leasehold interest. Plaintiffs further
alleged that Defendants wrongfully destroyed Plaintiffs' personal property. Plaintiffs also
apparently sought ajudgment that Plaintiffs were the rightful owners to all property under dispute
with Defendants in the federal action. (See J.A. at 30, "Fifth Count, Quiet Title. . . . Plaintiffs are
the owners of and are in possession of and otherwise have and claim a superior title and interest to
that of defendants in the real property described [above].") Plaintiffs also sought damages in tort
for slander of title.

After filing their Answer, Defendants filed a motion under Federal Rule of Civil Procedure
12(b)(1) with the district court, arguing that the district court either lacked or should decline to
exercise jurisdiction over the case because 1) the Rooker-Feldman doctrine precluded Plaintiffs'
collateral attack on the validity ofIvletroparks' leasehold interest; 2) those lands allegedly not within
the leasehold interest represented a new takings claim for which Plaintiffs had not sought redress
through state courts, and the issue was therefore not yet ripe for federal judicial review; and 3) the
claims with respect to Wikel Fanns (the only Plaintiff not a party to the leasehold litigation) were
pending in state court proceedings which antedated the instant federal actions, and therefore Younger
abstention was merited. The district court agreed, dismissing the case without prejudice on January
24, 2005.

On appeal, Plaintiffs argue that 1) the district court erred in dismissing Plaintiffs' claims, in
part, on the basis ofthe Rooker-Feldman doctrine because Plaintiffs are seeking only to enforce the
limitation on the scope of Metroparks' leasehold interest as decided in the prior litigation; 2) with
respect to lands allegedly not adjudicated as falling under Metroparks' lease, Plaintiffs' takings
claim is ripe for review; and 3) the district court erred when it chose to dismiss the claims asserted
by Plaintiff Wikel Farms in lieu of holding them in abeyance under Younger.

H.

ANALYSIS

A. Plaintiffs' Do Not Pursue Claims Which Implicate the Rooker-Feldman Doctrine

The district court dismissed Plaintiffs' case, in part, because the court found that Rooker-
Feldman barred federal jurisdiction over some ofPlaintiffs' claims. Because we find that Plaintiffs'
case as presented to both the district court and this Court does not implicate Rooker-Feldman, we
hold that Rooker-Feldman is inapplicable to Plaintiffs' allegations on appeal. To the extent that the
district court decision may have improperly relied on Rooker-Feldman as a basis to dismiss
Plaintiffs' case, wefindsucherrorharmlessinlightofourconclusionthatPlaintiffs'takingsclaims
are not yet ripe for review. This Court can affirm the district court on any grounds supported by the
record. City Mgmt. Corp. v. U.S. Chem. Co., 43 F.3d 244, 251 (6th Cir. 1994).

1. The Rooker-Feldman Doctrine Generally

Plaintiffs argue to this Court that they are not seeking review of the state court decision that
adjudicated the validity and extent of Metroparks' leasehold interests. Rather, Plaintiffs allege on
appeal that Defendants are misreading the state court decision to give them more property than the
decision actually held was rightfully possessed by Defendants. In contrast, Defendants argue that
Plaintiffs' instant action is an attempted end-run around the state leasehold decision and contend that
Rooker-Feldman bars their suit.

Rooker-Feldman is a doctrine with only limited application. The doctrine originates from
two Supreme Courtdecisions, which were rendered 60 years apart. See Rooker v. Ficlelity Trust Co.,
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263 U.S. 413 (1923); D.C. Court ofAppeals v. Feldman, 460 U.S. 462 (1983). In both cases the
plaintiffs challenged the validity of state court decisions by filing suit in federal district court. In
Rooker, the plainttffasked the district court to render the state courtjudgment against him "null and
void." See Rooker, 263 U.S. at 414-15. In Feldman, the plaintiffs filed suit against the actual state
court that had rejected the plaintiffs' applications to practice law. Feldman, 460 U.S. at 478-79. In
both cases the Supreme Court dismissed the suits for lack of subject-matter jurisdiction, reasoning
that pursuant to 28 U.S.C. § 1257, only the Supreme Court, and not the lower federal courts, enjoys
appellatejurisdiction over state court decisions. See Rooker, 263 U.S. at414-15; Feldman, 460 U.S.
at 478-79. Significantly, the Feldman Court reasoned that the plaintiffs could challenge the state
rules themselves in federal court on constitutional grounds; such a challenge would not be asking
the district courtto exercise appellate authority over a state court, but normal preclusion rules would
still apply. Id. at 487-88; see also Todd v. Weltman, Weinberg & Reis Co., 434 F.3d 432, 435-36
(6th Cir 2006) (discussing the Supreme Court's analysis in the Rooker and Feldman cases more
extensively). The source of the plaintiffs' alleged injury, then, was dispositive in Feldman on the
issue ofjurisdiction, a distinction which the Supreme Court reiterated more than 20 years later in
Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 U.S. 280 (2005).

After the 1983 Feldman decision, the lower federal courts began to invoke the Rooker-
Feldman doctrine in a variety of circumstances in which the federal and state courts enjoy
concurrentjurisdiction. Because of inconsistencies between the circuits, the Supreme Court again
explained the doctrine in Exxon Mobil, stating that the Rooker-Feldman doctrine applied only to:

cases brought by state-court losers complaining of injuries caused by state-court
judgments rendered before the district court proceedings commenced and inviting
district court review and rejection of those judgments. Rooker-Feldman does not
otherwise override or supplant preclusion doctrine or augment the circumscribed
doctrines that allow federal courts to "stay or dismiss proceedings in deference to
state-court actions.

Exxon Mobil, 544 U.S. at 284. Exxon Mobil dealt specifically with a case where there were parallel
state and federal cases on the same issue. The court held that normal preclusion jurisprudence, not
Rooker-Feldman, would guide the federal court decision if the state court reached a decision first.
Id. In dicta, the Supreme Court also addressed the circumstance where the plaintiff initiated a
federal claim after a state court decision, circumstances such as the case at bar:

Nor does [Rooker-Feldman] stop a district court from exercising subject matter
jurisdiction simply because a party attempts to litigate in federal court a matter .
previously litigated.in state court. If a federal plaintiff"present[s] some independent
claim, albeit one that denies a legal conclusion that a state court has reached in a case
to which he was a party . . . , then there is jurisdiction and state law determines
whether the defendant prevails under principles of preclusion."

Id. (quoting GASH Assocs. v, Vil1. of Rosemont, 995 F.2d 726,. 728 (7th Cir. 1993),(ellipses in
original)).

This Circuit and other circuits have taken the Supreme Court's guidance on the application
ofRooker-Feldman and applied the doctrine only when a plaintiffcomplains of injury from the state
courtjudgment itself. In Todd, 434 F.3d at 437, this Court rejected a defendant's argument that
Rooker-Feldman precluded jurisdiction over a plaintiff's federal suit that complained that the
defendant had lied in an affidavit submitted as the basis for a prior state court garttishment
proceeding. Wereasonedthattheplaintiffwasalleginginjuriesfromthedefendant'sdeception,and
not from the state courtjudgment itself, which had found that the defendant's affidavit was valid.
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Id We further noted that the rules of preclusion would guide the district court on remand regarding
whether the plaintiff could properly litigate the affidavit's validity in the federal action. Id.

Other circuits have agreed with this Court's approach. See Davani v. Va. DOT, 434 F.3d
712, 713 (4th Cir. 2006) ("Ezcon teaches ... that the Rooker-Feldman doctrine applies only when
the loser in state court files suit in federal district court seeking redress for an injury allegedly caused
by the state court's decision itself. Because Davani's suit does not challenge the state court's
decision, and it instead seeks redress for an injury allegedly caused by Appellees, the
Rooker-Feldman doctrine does not apply .. ..".); Galibois v. Fisher, No. 05-1576, 2006 U.S. App.
LEXIS 8246, at *4 (1 st Cir. Mar. 31, 2006) ("Exxon requires this court to examine whether the state
court loser who files suit in federal court seeks redress for an injury caused by a state court decision
itself or an injury caused by the defendant."); Hoblock v. Albany County Bd. ofElections, 422 F.3d
77, 85 (2d Cir. 2005) (finding Rooker-Feldman implicated only when a plaintiff asked the federal
district court to review the validity of a state courtjudgment). The Tenth Circuit summarized the
difference between a suit barred by Rooker-Feldman and normal preclusion principles:

Appellate review - the type ofjudicial action barred by Rooker-Feldman - consists
of a review of the proceedings already conducted by the "lower" tribunal to
determine whether it reached its result in accordance with law. When, in contrast,
the second court tries a matter anew and reaches a conclusion contrary to ajudgment
by the first court, without conceming itself with the bona fides of the priorjudgment
(which may or may not have been a lawful judgment under the evidence and
argument presented to the first court), it is not conducting appellate review,
regardless of whether compliance with the second judgment would make it
impossible to comply with the first judgment. In this latter situation the conflict
between the two judgments is to be resolved under preclusion doctrine, not
Rooker-Feldman.

Bolden v. City of Topeka, 441 F.3d 1129, 1143 (10th Cir. 2006).

2. Plaintiffs' Arguments Below and to This Court

In response to Defendants' motion to dismiss, in part, under Rooker-Feldman, Plaintiffs
argued to the district court - and continue to argue to this Court - that their dispute in federal court
concerns property outside of the land adjudicated by the state courts to fall within Metroparks'
leasehold interests. Plaintiffs allege that Defendants are taking property that the state court held was
not within Metroparks' leasehold interest. Having constrained their case by their own argument,
Plaintiffs seek not to throw out a state court judgment, but to enforce the judgment, because
Defendants are allegedly exceeding the scope of their property interests under the state court
decision. This is precisely the type of claim which is not barred by Rooker-Feldman because
Plaintiffs are not asking the lower federal courts to exercise appellate review over a state court
decision. See Part II.A.1, supra. What Plaintiffs are asking this Court to do is to interpret the state
court decision - i.e., decide between Plaintiffs' construction and Defendants' construction ofa state
courtjudgment as it pertains to the boundaries ofMetroparks' leasehold. Merely requiring a federal
court to understand what it is that a state court decided does not implicate Rooker-Feldman, but
rather normal preclusion principles and rules of construction.

Defendants continue to argue on appeal, however, that Rooker-Feldman precludes
jurisdiction over Plaintiffs' case. In making this argument, Defendants contend that Plaintiffs' suit
is an attempted end-run around the state court decision on the extent of Metroparks' leasehold
interest. Whether this is true or not, however, does not make Rooker-Feldman more or less
applicable. Rooker-Feldman applies only when a plaintiff asserts injury from the state court
judgment. See Exxon Mobil, 544 U.S. at 284. In the instant case, Plaintiffs allege that Defendants
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are the ones injuring Plaintiffs; Plaintiffs do not allege that their injury arises from the state court
judgment itself or even as a result of the state court judgment. We acknowledge that whether or not
Defendants are, in fact, injuring Plaintiffs depends, in part, on the parties' respective property
interests. This is an issue which was litigated, at least in part, in the state court leasehold
proceedings. Should the federal courts need to reach the merits of Plaintiffs' claims, however,
normal preclusion principles would applyt to assist us in deciding what has been settled between the
parties and what has not been so settled. Id.

B. Plaintiffs' Takings Claims Are Not Yet Ripe for Federal Judicial Review

1. Standard ofReview

Whether this Court has subject-matterjurisdiction is a question of law that this Court reviews
de novo. See, e.g., Kruse v. Village of Chagrin Falls, 74 F.3d 694, 697 (6th Cir. 1996).

2. The Extent of Metroparks' Valid Leasehold Interest Is Not Dispositive on Appeal

Plaintiffs allege that the state court language noting that "[t]he only lands owned by the
Milan Canal Company at the time the Lease was executed lay within the boundaries ofthe Kneeland
Townsend property and the Ebeneser Merry property" limits Metroparks' leasehold interest to those
lands along the canal path which formerly lay within the Townsend and Merry property grants. (J.A.
at 123.) Plaintiffs further argue that the evidence before the Ohio courts was that these grants did
not create a contiguous tract along the 3 miles of canal to which Defendants now claim a right of
possession. Defendants counter, however, by noting the language in the Ohio decision that states
"the Leased Property extends from the southern terminus of the old Milan Canal at or near the
southerly end ofthe Milan Canal basin in the Village ofMilan to its northerly terminus at the Huron
River at the former location of Lock No. 1." (J.A. at 123.) Defendants argue that this language very
clearly indicates that Defendants have a valid leasehold interest along the entire length of the canal
between the points noted in the state court's decision.

If Defendants are correct, and the property Plaintiffs put at issue in this case was adjudicated
as within Metroparks' leasehold interest by the Ohio courts, then resjudicata would prevent us from
reaching a different conclusion than that reached by the Ohio courts on this very same issue, and
Plaintiffs' case (with the exception of Wikel Farms) was properly dismissed. If Plaintiffs are.
correct, however, in their belief that the property at issue here was not adjudicated as within
Metroparks' leasehold interest, then Plaintiffs claims' to this Court devolve to new takings
allegations. That is, Plaintiffs allege Defendants are unconstitutionally taking Plaintiffs' property
by invading lands beyond the scope of Metroparks' leasehold interests. As discussed infra, before
seeking relief in federal courts, plaintiffs alleging an unconstitutional taking by a local government
entity must first seek compensation for the taking through state measures. Because Plaintiffs in the
instant action have not done this, Plaintiffs' case is not yet ripe for review.

1 Defendants' Rooker-Feldman argument relies on Circuit case law which was handed down prior to the
Supreme Court's recent holding in Fxxon Mobil, which made the boundaries ofRooker-Feldman more explicit. See Part
II.A.1, supra. Much of our pre-Exxon Mobit case law expanded Rooker-Feldman to encompass preclusion and
abstention law, an expansion which F_xxon Mobil makes clear was an incorrect reading of Rooker-Feldman. See, e.g.,
Peterson Novelties, Inc. v. City of Berkeley, 305 F.3d 386, 391 (6th Cir. 2002) (incorrectly incorporating preclusion
principles as a component of its Rooker-Feldman analysis); Catc v. Chalker, 142 F.3 d 279, 294 (6th Cir. 1998) (reflecting
preclusion analysis in its Rooker-Feldman discussion). It is preclusion law alone, and not Rooker-Feldman, which
guides the disposition of federal questions already litigated in state court, when the plaintiff does not attack the actual
judgment. See L•xxon,Nobil, 544 U.S. at 284.
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3. Takings Claims in Federal Courts

a. The Supreme Court reqziires claimants to pursue any "reasonable, certain,
and adequate procedures" in state court prior to seeking federal ja dicial
review

The Takings Clause does not prohibit the government from taking private property; it
prohibits the government from taking private property without just compensation. Williamson
County Reg'1 Planning Comm'n v. Hamilton Bank, 473 U.S. 172, 194 (1985). A takings claim is
not ripe for review unless a property owner is denied just compensation. Id. ("Because the Fifth
Amendment proscribes takings without just compensation, no constitutional violation occurs until
just compensation has been denied."); Waste Mgmt., Inc. of Tenn. v. Metro. Gov't ofNashville &
Davidson County, 130 F.3d 731, 739 (6th Cir.1997); Hammond v. Baldwin, 866 F.2d 172, 178-79
(6th Cir. 1989); Four Seasons Apartment v. City ofMayfieldHeights, 775 F.2d 150, 151-52 (6th Cir.
1985); see also Eide v. Sarasota County, 908 F.2d 716, 721(11 th Cir. 1990) ("[A] Fifth Amendment
just compensation claim is not ripe until the landowner has pursued the available state procedures
to obtain just compensation."). Under this reasoning, "if a State provides an adequate procedure. for
seeking just compensation, the property owner cannot claim a violation of the Just Compensation
Clause until it has used the procedure and been denied just compensation." Williamson, 473 U.S.
at 195. In other words, a wronged party satisfies its duty to seek just compensation by pursuing
"reasonable, certain, and adequate procedures" for obtaining compensation. Id. at 194 (quoting
Reg'l Rail Reorganizational Act Cases, 419 U.S. 102, 124-25 (1974)).

b. Ohio now has a "reasonable, certain, and adequate procedure "for takings
claimanis to pursue in Ohio state cozrrts

Ohio does not have an inverse condemnation or other direct, statutory cause of action for
plaintiffs seekingjust compensation for a taking. Rather, Ohio law provides a statutory mechanism
by which the government actor seeking to take property is under a duty to bring an appropriation
proceeding against the landowner. See Ohio Rev. Code §§ 163.01-163.62; Shemo v. City of
Mayfield Heights, 765 N.E.2d 345, 350 (Ohio 2002). A property owner who believes that his
property has been taken in the absence ofsuch an appropriation proceeding may initiate a mandimus
action in Ohio court to force the government actor into the correct appropriation proceeding. Id.
This Circuit has therefore focused on whether Ohio's writ of mandamus provides a "reasonable,
certain, and adequate provision for obtaining compensation" pursuant to Supreme Court direction.

This Circuit first addressed this issue in Silver v. Franklin Township, 966 F.2d 1031 (6th Cir.
1992). The Silver Court was presented with a regulatory takings claim and found Ohio's writ of
mandamus procedure to be an adequate mechanism for pursuing just compensation. Id. at 1035.
Just four years later, however, this Court appeared to reason differently in Kruse, a physical takings
case:

We hold that Ohio affords no "reasonable, certain and adequate provision for
obtaining compensation" after private property is taken by public authorities without
following the mandatory pretaking appropriation procedures set out in Ohio Rev.
Code §§ 163.01-163.62. Ohio's decisional law in this area is anything but certain.

2Mandamus is defined as "[a] writ issued by a superior court to compel a lower court or a government officer
to perform mandatory or purely ministerial duties correctly." Black's Lmv Dictionary 973 (7th ed. 1999). Ohio further
defines mandamus in Ohio Revised Code § 2737.01 as "a writ, issued in the name of the state to an inferior tribunal, a
corporation, a board, or person, commanding the performance of an action which the law speciallv enjoins as a duty
resulting from an office, trust, or station:"
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Ohio has no statutory provision for relief under the circumstances of this case. The
fact that the State's courts recognize an action in mandamus, where the State has no
mandated procedures governing inverse condemnation, cannot be equated to a
"reasonable, certain and adequate provision for obtaining compensation," after the
property has been physically taken in violation of the appropriations statutes. An
action for the extraordinary writ of mandamus is, at best, a procedure which must be
invoked in the absence of any statutory framework in an attempt to obtain wholly
equitable relief for an injury already inflicted.

74 F.3d at 700.
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Although the Silver and Kruse holdings appear contradictory, subsequent panels ofthis Court
have reconciled the cases by limiting each to its facts. This approach applies the rule in Silver to
regulatory takings claims, but applies the Kruse rule to physical takings claims. See Buckles v.
Columbus Mun. AirportAuth., 90 Fed. App'x 927, 929-30 (6th Cir. Feb. 23, 2004); Tri Corp Mgmt.
Co. v. Praznik, 33 Fed. App'x 742,749 (6th Cir. Mar: 29, 2002). The Buckles decision noted further
language in the Kruse decision in support of the view that physical takings implicate different
procedures:

Kruse did not discuss Silver, but it did distinguish regulatory from physical takings
in arriving at its holding, and this distinction reconciles the two cases:

In regulatory cases, where the government has fulfilled its obligation
to provide notice to the property owner, it may be fair to place the
burden of making the next move on the landowner. It may make
sense to require landowners to pursue relief through administrative
appeals and the mandatory injunction process when the landowners
know in advance thatthe govemment is planning action that threatens
their ownership of their property . . since there are generally
numerous opportunities available to landowners to be heard and to
attempt to prevent a proposed zoning ordinance from taking effect,
or to reach a compromise with the authorities that permits some
altemative use of the land.

[Kruse, 74 F.3d at 700.J In contrast, where the landowner simply one day finds his
land physically invaded and his title transferred against his will, and yet the
government refuses to pay up despite explicit requests, he need not go through
Dickensian formalities to confirm the government's obvious intentions.

Buckles, 90 Fed. App'x at 929-30.

Additional language in the Kruse decision sheds further light on why the Kruse panel found
the Ohio mandamus action to be an inadequate remedy for physical takings at the time:

The Ohio Supreme Court has very recently stated that a landowner who has been
deprived ofhis property may bring an action in mandamus to require the goverrtment
to institute appropriation proceedings pursuant to Ohio's Appropriation of Property
statute. See Levin v. City of Sheffteld Lake. .. 637 N.E.2d 319, 323-24 (Ohio 1994).
There, the court reviewed some of its prior decisions, which indicated that
appropriation proceedings may be compelled through mandamus, but also reiterated
the stringent requirements for issuance of the extraordinary writ and explained that
prior to issuance of the writ to compel the commencement of appropriation
proceedings, the issue of whether the petitioner's property had been appropriated had
first to be determined by the court in which the writ was requested. !d
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Levin, however, was not decided until 1994, well after the Kruses had begun their
heretofore fruitless attempt to obtain compensation from the Village for its taking of
their property. And Levin's cited cases which have held that mandamus is the
vehicle for compelling appropriation proceedings by public authorities, are all cases
in which the court addressed a taking by the state, through the action of the Director
of Highways.

The Levin court did not address at all its decision in City of Worthington v.
Carskadon, ... 249 N.E.2d 38 (Ohio 1969), a case which post-dates all of the
decisions Levin relied upon, in which the City of Worthington took possession of
property pursuant to a "quick take ordinance," prior to determination of value by a
jury. There, the court held that "the proper remedies for illegal entry upon one's
property are criminal trespass and civil damages againstthe individuals entering, and
injunction against the city and its agents." 249 N.E.2d at 39.

None of these cases even mentions the remedy of inverse condemnation. The claim
by the Village that Solly v. City ofToledo,. .. 218 N.E.2d 463 (Ohio 1966) holds that
Ohio has such a remedy is simply incorrect.
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Kruse, 74 F.3d at 698-99.

TheKruse panel, therefore, placed considerable emphasis on the apparent uncertainty in the
Ohio case law on the appropriateness of a mandamus action when a physical taking by a local
government entity is alleged. Today, ten years after the Kntse decision, this uncertainty has all but
disappeared, as the Ohio courts have accepted a mandamus action as the appropriate approach for
a plaintiff alleging a taking without just compensation. The use of the writ of mandamus in such
circumstances has been affirmed by the Ohio Supreme Court at least six times since 1996.
Moreover, the Ohio intermediate appellate courts routinely accept mandamus aStions from plaintiffs
alleging a local government actor has unconstitutionally taken their property.

In BSW Development Group v. City of Dayton, 699 N.E.2d 1271 (Ohio 1998), the Ohio
Supreme Court stated that "[m]andamus is the appropriate vehicle for compelling appropriation
proceedings by public authorities where an involuntary taking of private property is alleged." Id.
at 1274. While a regulatory taking was alleged in BSW, three years later the Ohio Supreme Court
reaffirmed the correctness ofthe mandamus action for an alleged physical taking in Sekermestrovich
v. City ofAkron, 740 N.E.2d 252, 254-55 (Ohio 2001). Later that same year, the Ohio Supreme
Court overturned an Ohio court of appeals' decision and granted a writ of mandamus to force
appropriation proceedings in a case where the plaintiffs alleged a physical taking of their property.

3A prior panel of this Court has already noted the changed circumstances in Ohio. The Tre Corp panel noted:

Complicating matters further, we note that a recent Ohio Supreme Court decision may shed additional
light on whether the writ of mandamus in Ohio is a "reasonable, certain, and adequate provision for
obtaining compensation" for an unconstitutional taking. In State ex ret. Elsass v. Shelby County Board
of Commissioners, the Ohio Supreme Court explained that "mandamus is the appropriate action to
compel public authorities to institute appropriation proceedings where an involuntary taking of private
property is alleged." ... 751 N.E.2d 1032, 1037 (Ohio 2001). Although that decision suggests that
Ohio now recognizes the writ of mandamus as a "reasonable, certain, and adequate provision for
obtaining compensation" after an unconstitutional taking has occurred, we do not go so far as to reach
that result. y

Tri Corp ,Ngrnt. Co.. 33 Fed. App'x at 749-50.
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See Elsass v. Shelby County Bd. of Comm'rs, 751 N.E.2d 1032, 1039 (Ohio 2001). The Ohio
Supreme Court has since addressed a physical and at least two regulatory takings cases, and in all
these cases the court affirmed the use of the writ of mandamus by plaintiffs seeking compensation
for local government takings. See Duncan v. City of_114entor City Council, 826 N.E.2d 832 (Ohio
2005) (regulatory taking); Preschool Dev. Ltd. v. City ofSpringboro, 792 N.E.2d 721 (Ohio 2003)
(physical taking); Sherno, 765 N.E.2d at 345 (regulatory taking).

At a minimum, since the BSWDevelopment case in 1998, Ohio intermediate appellate courts
have consistently recognized the writ of mandamus as the appropriate vehicle with which to
challenge an involuntary taking by a local or state government agent. See, e.g., Howland Twp. Bd.
of Trs. v. Casale, No. 98-T-0179, 1999 Ohio App. LEXIS 4669 (Ohio Ct. App. Sept. 30, 1999)
(regulatory taking); Hardale Inv. Co. v. Ohio Dep't ofNatural Res., No. 98-BA-40, 2000 Ohio App.
LEXIS 1769 (Ohio Ct. App. Apr. 14, 2000) (enforcing trial court's issuance of writ of mandamus
for physical taking); Cincinnati Entm'tAssoc. v. Bd, of Corrim'rs ofHamilton Coaenty, 753 N.E.2d
884 (Ohio Ct. Ap. 2001) (enforcing trial court's issuance of writ of mandamus for physical taking);
Hunt v. Washington Twp., 2001 Ohio 1734 (Ohio Ct. App. 2001) (refusing to hear takings claim
when plaintiffs had failed to request mandamus); Proctor v. Huck, 2004 Ohio 7281 (Ohio Ct. App.
2004) (refusing to address takings claims when plaintiffs had failed to request mandamus); Craig
v: Luebbe, 2004 Ohio 6933 (Ohio Ct. App. 2004) (requiring trial court to address plaintiffs' takings
claims when plaintiffs had properly requested mandamus).

We further note that Ohio's mandamus action is not entirely a creature of the common law.
Ohio has a statutory provision that requires public officials to bring an appropriation action prior to
taking any private property. Ohio Rev. Code §§ 163.01-163.62. This statute creates obligations for
public officials and not a direct cause of action for citizens. However, mandamus allows property
owners to usurp section 163 for their own benefit, and this ability to compel an official into an
appropriation action is buttressed by Ohio's incorporation ofthe mandamus action into its statutory
structure. Ohio Revised Code § 2737.01 defines "mandamus" as "a writ, issued in the name of the
state to an inferior tribunal, a corporation, a board, or person, commanding the performance of an
action which the law specially enjoins as a duty resulting from an office, trust, or station." The code
further provides that "[a]pplication for the writ of mandamus must be by petition, in the name ofthe
state on the relation of the person applying, and verified by affidavit." Ohio Rev. Code § 2737.04.
Because Ohio government officials are required by statute to bring appropriation proceedings
whenever a taking occurs, this is such a "duty" which can be compelled by mandamus. The
mandamus action and its relationship to appropriations proceedings is therefore reflected in Ohio's
statutory scheme, albeit in a more general fashion than as a direct, statutory cause of action for
private parties.

The very frequency of mandamus actions as a means to force appropriation proceedings in
Ohio today, as opposed to the mid-1990s, significantly distinguishes the instant case from the 1996
Kruse case. The Court also notes that the Kruse panel emphasized that the 1994 Levin decision
from the Ohio Supreme Court, which was the genesis of the modem recognition of the mandamus
action to force appropriation proceedings, had not yet been handed down when the Kruse plaintiffs
began their efforts to achieve compensation. 74 F.3d at 700 ("Levin, however, was not decided until
1994, well after the Kruses had begun their heretofore fruitless attempt to obtain compensation from
the Village for its taking oftheir property.") In the instant case, Plaintiffs began their action in 2003,
well after the Ohio Supreme Court and lower courts had issued numerous opinions emphasizing
mandamus as the proper action to force appropriations proceedings against local government
officials. Finally, the Kruse panel was concerned that "Levin's cited cases which have held that
mandamus is the vehicle for compelling appropriation proceedings by public authorities, are all
cases in which the court addressed a taking by the state, through the action of the Director of
Highways." Id. Intervening case law has made it clear and "certain" that mandamus is appropriate
when the taking is done by local, as opposed to state, entities.
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Today, Ohio has "reasonable, certain, and adequate procedures" for plaintiffs to pursue
compensation for an involuntary taking. Significant factors distinguish the certainty of Ohio
measures as analyzed today from those assessed by the Kruse panel in 1996. Over the last ten years
Ohio courts, including the Ohio Supreme Court, have consistently recognized mandamus as the
vehicle with which to contest an involuntary taking, no matter whether that taking is a regulatory
or a physical one, and no matter whether the public actor is a state or local entity. Because the
Supreme Court's direction in Williamson requires us to assess the adequacy ofstate measures, these
differences in the state of Ohio decisional law require this Court to reach a different conclusion
today than that reached by the Kruse panel ten years ago,

4. Plaintiffs Have Failed to Request Mandamus, and Therefore the Case Is Not Ripe

In the instant case, there is no dispute that Plaintiffs have failed to request mandamus from
the state. Their case is therefore not yet ripe for review; the district court was correct in finding that
the federal courts lack jurisdiction to hear Plaintiffs' takings claims at this time.

C. The District Court Did Not Abuse Its Discretion in Dismissing Wikel Farms' Claim
Without Prejudice in Lieu ofHolding the Claim in Abeyance After Deciding to Abstain
Under the Younger Doctrine

1. Standard of Review

This Court reviews a district court's decision to dismiss a case without prejudice after a
decision to abstain under Younger for an abuse of discretion. See Carroll v. Mt. Clemens, 139 F.3d
1072, 1075 (6th Cir. 1998).

2. Younger Abstention Generally

Plaintiff Wikel Farms does not dispute that Younger abstention properly applies in this case.
Younger abstention applies when the state proceeding I) is currently pending, 2) involves an
important state interest, and 3) affords the plaintiff an adequate opportunity to raise constitutional
claims. Middlesex County Ethics Comm. v. Garden State Bar Ass'n, 457 U.S. 423, 432 (1982).
Although Younger arose in the context of a state crimitial proceeding, the Supreme Court has
extended its principles to civil enforcement actions, such as the state proceeding here. Trainor v.
Hernandez, 431 U.S. 434, 444 (1977).

Younger abstention is built upon common sense in the administration of a dual state-federal
system ofjustice. When a person is the target of an ongoing state action involving important state
interests, a party cannot interfere with the pending state action by maintaining a parallel federal
action involving claims that could have been raised in the state case. If the state party files such a
case, Younger abstention requires the federal court to defer to the state proceeding. Watts v.
Burkhart, 854 F.2d 839, 844-48 (6th Cir. 1988); see also Pennzoil Co. v. Texaco, Inc., 481 U.S. 1,
15 (1987) ("[W]hen a litigant has not attempted to present his federal claims in related state-court
proceedings, a federal court should assume that state procedures will afford an adequate remedy.").

Wikel Farms argues that the district court improperly dismissed his case without prejudice
instead of properly holding the case in abeyance pending the conclusion of the state court
proceedings. A district court deciding to abstain under Younger has the option of either dismissing
the case without prejudice or holding the case in abeyance. See Carroll, 139 F.3d at 1075. In
exercising this discretion, a district court should look to the nature of the state proceedings and
consider whether a litigant will be able to address his federal claim on the merits in the state court
proceeding. Id. The court should also consider whether there are any statute of limitations issues
should the case be dismissed and the limitations clock continue to nin. Id.
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3. Wikel Farms' Case Is Not Yet Ripe

Pursuant to the analysis, Part II.A, supra, Wikel Farms' allegation of an unconstitutional
taking without just compensation is not yet ripe for federal review. Wikel Farms is currently
involved in appropriation proceedings with Defendants in state court. Wikel Farms has not yet been
denied compensation and therefore has no inj ury necessary to make his case ripe for federal review.
On this basis alone, the district court's dismissal without prejudice, in lieu of abstention, was not an
abuse of discretion.

4. The Statute of Limitations Has Not Yet Begun to Run

Wikel Farms cites to Carroll and Brindley v. McCullen, 61 F.3d 507, 509 (6th Cir. 1995) for
the proposition that the "the appropriate procedure, when abstaining under Younger, is to stay
proceedings rather than to dismiss the case without prejudice," id. Yet both these cases were
primarily concerned with a running of the statute of limitations. In the instant case, Wikel Farms'
alleged injury has not yet occurred; the company has not yet been denied compensation. A statute
of limitations does not begin to run until a cause of action has accrued, and Wikel Farms' cause of
action has not yet accrued. A dismissal bears no risk relative to the statute of limitations running
during the state court proceedings. Therefore, it was not an abuse of discretion for the district court
to dismiss Wikel Farms' claims without prejudice once it made the decision to abstain.

III.

CONCLUSION

Plaintiffs' causes of action for unconstitutional takings are not yet ripe for federal review.
In addition, the district court did not abuse its discretion in dismissing without prejudice the case as
brought by Plaintiff Wikel Farms in lieu ofholding the case in abeyance. For the foregoing reasons,
we AFFIRM the district court's dismissal of the case.
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