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STIPULATIONS

L EXHIBITS

The parties to this action, by and through their respective attorneys, hereby stipulate, for

purposes of this action only, that each of the exhibits listed below is authentic and fully

admissible for all purposes in this action:

A.

EXHIBIT

SE-1

SE-2

SE-3

SE-4

SE-5

SE-6

SE-7

RECORDATION
INFORMATION

Deed Volume 10, page
25

Deed Volume 10, page
23

Lease Recorcis Volume 2,
pages 26-28

Deed Volume 78, pages
239-241

Deed Volume 80, page
453

Lease Records Volume
17, pages 307-310

Deed Volume 547, pages
366-376

Documents Recorded In The Recorder’s Office, Erie County, Ohio

DESCRIPTION

Deed dated Apnl 21, 1838 from Ebeneser Merry to
the Milan Canal Company (typed version)

Deed dated May 10, 1838 from Kneeland Townsend
to the Milan Canal Company (typed version)

Lease dated July 12, 1881 between the Milan Canal
Company, as lessor, and the Wheeling & Lake Erie
Railroad Company, an Ohio corporation, as lessee

Deed dated October 24, 1904 from Raiph M.
Lockwood, Receiver for the Milan Canal Company,
to Stephen A. Lockwood

Deed dated October 8, 1906 from Stephen A, and
Libby E. Lockwood, husband and wife, to Emma L.
Lockwood

Assignment of Lease dated October 21, 1953
between Julius B. Amber, Executor of the Estate of
Verna Lockwood Williams, deceased, as assignor, to
Julius B. Amber, Testamentary Trustee under the
Will of Verna Lockwood Williams, deceased, as
assignee

Certificate of Merger dated September 16, 1988
between Norfolk and Western Railway Company
("N&W”) and Wheeling & Lake Erie Railway
Company, an Ohio corporation, and Agreement and
Plan of Merger dated June 1, 1988 between the same
two companies



SE-8

SE-9

SE-10

SE-11

SE-12

SE-13

SE-14

SE-15

SE-16

SE-17

SE-18

Deed Volume 564, pages
1-4 and 190-196

Deed Volume 244, pages
926-938

Dfficial Records Volume
398, pages 51-54

RN200004166

RN200005173

RN200005182

RN200005179

RN200005180

RN200005183

RN200005186

RN200005176

Deed dated May 8, 1990 from N&W to Wheeling &
Lake Erie Railway Company, a Delaware
corporation (“W&LE-Delaware™), and Erie County,
Ohio real estate portion of such deed

Agreement dated October 13, 1995 between the
Board of Park Commissioners of Erie MetroParks
(“Erie MetroParks™) and W&LE-Delaware

Deed dated October 13, 1995 from W&ILE-Delaware
to Erie MetroParks

Deed dated February 24, 2000 from Key Trust
Company of Ohio, N.A., Trustee of the
Testamentary Trust of Verna Lockwood Williams
(“Key Trust”) to Relators Richard and Carol Rinella,
husband and wife

Deed dated April 11, 2000 from Key Trust to
Buffalo Prairie, Ltd. (“Buffalo Prairie™)

Deed dated April 26, 2000 from Buffalo Prairie to
Relator Rita M. Beverick

Deed dated April 26, 2000 from Buffalo Prairie to
Relators Patricia A. Charville, Trustee U/A Patricia
A. Charville, dated September 28, 1994 as to an
undivided % interest and Patricia A. Charville, Mark
R. Charville and David A. Charville as Successor
Trustees U/A Leon R. Charville dated September 28,
1994 as to an undivided % interest

Deed dated April '26, 2000 from Buffalo Prairie to
Relator Douglas Hildebrand

Deed dated April 26, 2000 from Buffalo Prairie to
Relators Dale A. and Ellen H. Hohler, husband and
wife

 Deed dated April 26, 2000 from Buffalo Prairie to

Relator Theresa R. Johnston

Deed dated April 26, 2000 from Buffalo Prairie to
Relators John F. Landoll and/or Virginia A. Landoll
U/A John F. Landoll and/or Virginia A. Landoll, Co-



SE-19

SE-20

SE-21

SE-22

SE-23

EXHIBIT

SE-24

SE-25

EXHIBIT

SE-26

SE-27

Trustees Landoll Family Revocable Living Trust
dated July 24, 1998

RN200005189 Deed dated April 26, 2000 from Buffalo Prairie to
Relator Michael P. Meyer

RN200005190 Deed dated April 26, 2000 from Buffalo Prairie to
Alice F. Fowler

RN200005177 Deed dated April 26, 2000 from Buffalo Prairie to
Relators Gerald O.E. Nickoli and Robin L.B.
Nickoli, as Custodian for Autumn M. Nicoli and
Jared J. B. Nickoli under the Ohio Transfers to
Minors Act

RN200005193 Deed dated April 26, 2000 from Buffalo Prairie to
Relators Billy R. and Donna J. Rasnick, husband and
wife

RN200005194 Deed dated April 26, 2000 from Buffalo Prairie to
Relator Maria Sperling

RIN200005188 Deed dated April 26, 2000 from Buffalo Prairie to
Relators Gary R. and Virginia M. Steiner, husband
and wife

Documents ¥From In The Matter Of The Application For The Dissolution Of
The Milan Canal Company, Erie County, Ohio Court Of Common Pleas Case
No. 9702

DATE DESCRIPTION
January 7, 1904 "Petition {page 6 missing)
July 27, 1904 Journal Entry ordering sale of real estate

Documents From Board Of Park Commissioners, Erie MetroParks v. Key Trust
Company of Ohio, N.A., Trustee of the Testamentary Trust of Verna Lockwood
Williams, et al., Originally Docketed As Erie County, Ohio Court Of
Common Pleas Case No. 99-CV-442

DATE DESCRIPTION
July 14, 2000 Amended Complaint
July 14, 2000 Erie MetroParks’ Combined Motion for Temporary



Restraining Order and Preliminary Injunction and
Memorandum in Support Thereof

SE-28 July 14, 2000 Temporary Restraining Order

SE-29 August 8, 2000 Answer to Amended Complaint and Counterclaim

SE-30 August 11, 2000 Erie MetroParks’ Reply to Defendants’
Counterclaim

SE-31 November 7, 2000 First Trial Court Decision

SE-32 September 14, 2001 First Appellate Decision (Court of Appeals for Erie

County, Ohio Case No. E-00-068, Erie MetroParks
Bd. of Park Commrs. v, Key Trust Co., 2001-Ohio-

2888)
SE-33 February 22, 2002 Second Trial Court Decision
SE-34 September 13, 2002 Second Appellate Court Decision (Court of Appeals

for Erie County, Ohio Case Nos. E-02-009 and E-
02-011, Erie Cty. MetroParks Bd. of Park Commys.
v. Key Trust Co. of Ohio, 2002-Ohio-4827)

D. Documents From State of Ohio, ex rel. Edward M. Coles, et al. v. Jonathan
Granville, et al. Ohio Supreme Case No. 2006-1259

EXHIBIT DATE DESCRIPTION

SE-35 June 29, 2006 Complaint and Relators” Memorandum i Support of
the Complaint for Writ of Mandamus

SE-36 July 24, 2006 Respondents’ Answer

SE-37 March 23, 2007 Relators’ Reply Memorandum in Support of the
Complaint for Writ of Mandamus

SE-38 June 11, 2007 Relators” Motion to Take Judicial Notice

SE-39 June 21, 2007 Brief of Relators in Support of Writ of Mandamus

SE-40 July 11, 2007 Respondents’ Memorandum in Opposition to Writ of
Mandamus

SE-41 July 18, 2007 Relators’ Reply Brief



SE-42

SE-43

SE-44

SE-45

SE-46

EXHIBIT

SE-47

SE-48

IL.

July 18, 2007
November 20, 2007
November 30, 2007

December 7, 2007

January 23, 2008

Miscellaneous

Relators’ Supplemental Presentation of Evidence
Decision (116 Ohio St. 3d 231, 2007-Ohio-6057)
Respondents’ Motion for Reconsideration

Relators’ Memorandum in Opposition to Motion for
Reconsideration

Reconsideration Entry

DESCRIPTION

25 Ohio Law 94-99 (“An Act to incorporate the Milan Canal Company’)

Rule G 859, Frames 1431-1434, Records of Incorporation and Miscellaneous
Filings, Ohio Secretary of State’s Office

The parties to this action, by and through their respective attorneys, hereby stipulate, for

purposes of this action only, that the Wheeling & Lake Erie Railroad Company was incorporated



as an Ohio for profit corporation on or about April 6, 1871, and that on or about June 25, 1896 it

changed its name to the Wheeling & Lake Erie Railway Company.

Stipulations Approved and Respectfully Submitted By:

Counsel of Record

Joseph R. Miller (0068463)

Thomas H. Fusonie (0074201)
VORYS, SATER, SEYMOUR AND
PEASE LLP

52 East Gay Street

Columbus, Ohio 43216-1008

(614) 464-6480

(614) 719-4775 — Fax

blingram@vorys.com
jrmiller@vorys.com

thfusonie@vorys.com
Attorneys for Relators

COLUMBLS/ 1488496 v.01
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Thomas A. Young (0023070)

Counsel of Record

PORTER, WRIGHT, MORRIS & ARTHUR LLP
41 South High Street

Columbus, Ohio 43215

(614) 227-2137

614) 227-2100 — Fax

tyoung@porterwright.com

Attomey of Record for Respondents
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An instrument executed by Ebeneser Merry dated April 21, 1838, received for
record October 29, 1852 and recorded in Volume 10 of Deeds, Page 25, provides
as follows: . .

"¥now all men by these presents that I Ebeneser Nerry of Milan Township,
County of Huron and State of Ohio, in consideration that’ the Milan Canal
Compeny have built a Dam in pursuance of a Contract made January lst 1834
across the New Charnel of the Huron River and further agree to keep said
Dam and its Britments in Good repair and rebuild the same when necessary -
I.do hereby Give Grant and release and forasver Quit Claim unto said
Milan Canal Company all my rights to occupy the Milan Canal Basin as
described in the Addition to the Town Plat of Milan recorded on Huron
County Records Vol. 10, Page 41 & 42, also the Right -to the first use of
the Water to he taken from the Pond at the head of the Canal Basin to be
used for the purpose of Navigating said Canal agreeable to the provisions
of the Charter of the Milan Canal Company - Also to use said Water to
supply a Dry Dock but for mo other purpese whatever - and I do further
agree and hereby convey unto said Company the following described: tract
for the use of a Dry Dock bounded as follows - Begimning at the Northeast
corner of In Lot Ninety Two in the addition of the Milan Town Plat -
Thence N, 33° East 2 Chains 9 Links fo a stake. Thence South 9° W. 3
Chains to a stake. Thence N. 25° W. 2 Chains 30 Links to a stake thence
§, 18° W. 6 Chains 82 Links to & stake. Thence Easterly 2 Chains to a
gtake. Thence South 1 Chain to the place of conmencement. Containing One
Acre and 51/100 of an acre be the same more or less - Also I do further
release said Canal Company from all Claim I might have against said
Company for damdge by fleoding my land or in constructing ‘Canal Dam
Britments and Culverts or such other works as are necessary to convey
the water from said Pond or Dam to the Canal Basin and Lo Repair or
Rebuild the same - also to Repair or Rebuild the said Milan Dam and
Britments — The above Granted rights and privileges are Granted & conveyed
unto said Milan Canal Company on the following conditions that said Company
shall keep said Dam and Britments in good repailr and rebuild the same
when necessary. Also to keep the said Dam and Gates in such repair at
the First Lock or Lock No. 1 that there will be no unnecessary waste of
Water or Leakage - also as a further condition that if said Company ghall
neglect or refuse to keep in repair said Dam or Britments said Merry his
heirs or assigns shall have a right to rebuild or make «ll necessary
repairs and charge the same to said-Company and shall have a right to shut
the Water from said Canal until said Company shall pay said Merry his
heirs or assigns the amount so expended with interest thereon. Also if
said Company shall neglect to pay the expense of repairing or rebuilding
as above stated or neglect to use the canal for navigating for the term
of one year as described in the Charter of said Company then and in that
case all the Rights and privileges granted in this instrument shall be
null and void so far as respects said Milan Canal Company and all the
#ights and privileges which are Granted in the above to said Milan Canal
Company shall vest in the Town Council of Milan and their successors in
office so long as they shall abide by and perform the conditions above
expressed but should sald Town Council or their successors in office
refuse or neglect to fulfill the conditions above stipulated for the
- term of two years then and in that case all privileges above granted
ire to cease and determine and revert back to myself my heirs or assigns
orever. "
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~ An ingtrument executed by Kneelandl?ﬁﬁﬁﬁgﬁﬁLﬂnyﬁd,7;&3&,‘received
_.for record May 29, 1852 and recorded:in Volume T 0f'Deeds page 23,
prowidee'as followa: o I o S .

"Know A1l Men by thsese presents thet I, Xneeland Towmsend of Milan,
Huron County, Ohlo, 1in conelderation of benefits whieh I may
Tetelve in oongequence of the looation and construotion of the
Milan Canal acrosg my lands, and.-slsc in conelderation of Thrsee
Hundred snd S8igty-three Dollars te me in hand paild by & receipt
from the Milan Canal Campany for the ballanoe of my subacriptilon
of ten shares of the capital stock of sald company, I have and do
hercby agree to release sald Company from ani and all damages
which T may have sustained in consequencve of 'sald Company having
looated .and constructed sald omnal over, through or acroes my
lands, ond alse for digging the soll or cutting or taking my

© tlmber for the oongiruction of sald oanal or looke thereon.. I do

_8lso hereby give and release. to ssid Company for the use of ssid
¢fingl and 80 long only as the same 8N&Y1 be @otually used ae & °
means’ of transportablion for commerclal purposes the following des—
oribed piece of land, to-wity On the weaterly or tow nath slde
of said canal o plece commencing at a polnt on amld oanal where
the top woter line of pald canal striked said tow path bank and
forty feet southerly from the hollow coin part of the westerly
upper erib of Lock number one of sald cdnal, being on my land;
thence northerly to a like point in sald oanal forty feet nor%h—
erly from the hollow ooln point of the wasterly lower oxib of
sald Look No., one and to extend baok westerly one hundred feetg
deep or wide, which sald plece of land is intended for the pur~
poses of a Lock House and other necessary appendages of saig
cannl, Also a llke plece of land on the heel path side of said
canal except that hEis last plece 1s to exftend back from the
face wnll of the heel path slde of said look only fifty feet for
the convenience of ballance beams and other necessary appendages
of said ocanal. The angles of sgald plegces are to be right angles
angl the rear lines to be parallel with face walls of sadd lock.
And I do hereby also release to sald Company the right to turn
Ahto sald canal and use so much of thae water on my land as may
be necegsary for the use of sald canal and also & tremble way
sround said lock. And I do hereby further release to sald company
the right of flowing the land easterly of the tow path on the
upper level of said oanal to the high bank to the height of nine
and one-half feet above the bottom level of said upper level of
gald oanal, ahd 8lac to in like manner flow on the long level
northerly of saild look, nine feet nnd one-hualf foot above the top
of the lower meter alde of said look. But 1t le hareby agreed by
sald Company that the flow of water nrising from the Village cdreek
shall be drawn off by a culvert or otherwlise within one year from
the time sald land may be used as such for commercial purnones.
And the snid Townsend further agrees that said Company may con-
struct a water wase to the canal on hls land and also construct
culverts to draln the lend if said Company thinks nromer, »nd to
do 8]l such work &g may be neceesary to keep sald canal in renalr.
But his arsmt 1s not to be construed »s extending to the right of
goil but barely to the right of way for the purnose aforesaid nnd
only so long as snid canal shall be used for commercin) wurpores.
And 1t 1s hereby understood that gald Company rhall remove nll
thelr timber off the Innds of said Townsend within slx months from
the date hereof.t . :
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' o [YANTI V@h"\ [ T A

Enlph M. Lookwood, Badairar ) v g, T Siephan A: ﬂg‘,,.xi.
. ] r
) {No. 157) !

" : BJ,CE[VHH 8 DFd D
Know a1l men by ihnue presents, That wheraus, Ralph M. Lookwaod, Maltby smith and H. L. Wilsaon,
4 wajlority of ‘the Board of DMrentors of the Milan Cenal Company, n :orporation, on tha sevanth day.

i
9f Jonunry, A, D, 1904, filed s potitlon in the Coutt or Comuon Pless of Erla County, Ohlo, praying

{or the rl:.uaolut.ien of said corporstlon, veing ceuge numbar 9702. ;

And whereas, on the 25%th day of March, A. D. 1504, such proceedings wers hed by and before said |

SOUrt that the said eoruoratian was dissolvad by order of the court edd the seld Relph M. Lacknoed!

1

Whs nppointed by ssdd court reoeiver of the ostate and effagte of the corporation, so dissolved,
. ¥ ? - |
. . !
1

2

104
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i mnn i St

wni eaifd receiver tharsupon gav-a wond in aecordance with the order of the aourt,

Lnd ‘!ﬁerﬂ.u, on ths 2735 day st July, A. D, 1903, suadh Purthsr proscedings were hed by and
‘bafops eaid cuourt that Ralph M. Lockwosd) sz reseiver azm aforasaid, mwas ordered by sald eourt to
srll A%t publis =ela 12the nighsat bidder according to law for not less thah iwo-thirda the ap-
aroiand Talua tharant, tha real eatAte of snid aorporciian theretofare diasolved, belnpy the resl
entats dezgnribed Ln the patition in gadd cauzez, whinh Qaid'renl axstate 1o desnribad as followsg:i-

Tituata in the Townships nf Hrunn and Huren, in sajd County of Fria, and State of Ohls, ha-
ing rll tha 2and wizh al) the richts and appurtenances thereof, owned by asld Milan Cannl Com=
prny, wivhin tha hounds af a utt;ip 0f land one hundrad anl fifty fast in width, cémmaneing at

the pcuthorly end 07 the fonsl bueln of aeid Wilan Canal Compeny, near tho intersection of Main

nnd Uninn straets, in the Village of Milan, in-said Eris County, Ohin, nid running thence in s

T I
PP S

northarly dirertiaon to the mouth ©® tha Huran River, in the Village of Huron, in sald Erle

County, and whish atrin 2P lend 4n Loveddad on the west by a line dldtent Fifty [eat from and run- i

T T

ning horth parsllel wish ths cantre) 1ine of the railroad of the Wheeling mnd Laka Eria Railroad
aned
Neompony, on survayed, lorated in the precegs of consztruetion on July 12th, A, D, 1881, betwesn

1""

I+

o e e £

rnfd Villages &F Mi{len and Turon, and vhield said strip of land is bounded on the east by a line

PEPT Y

diptant ona Imndsed Pret Promoand running north parallel with tha snld rentral 1ine of zaid rail-

|

L
-
3

rofnd, nn purvayad, lonnted ond being annstrictaed nes oforasald, the nast and west linnee of anld

ez

B

ntrip of land belng ons hundrad and Fifty fast apart and running north parallel with sech othar

i
and with tha nantral lina aof ani-® rajlrond, as aurvayed, loeaisd and being eonstruated as aforo- Fg
aald, from the anid place of Luglnning t0 %h9 nnld mewth a* Hurom Rivar. Alan all af the zo- I| 'f';
2nlled Dry Dotk nnd all of tha salid Cannl Basin and ul) ofgha Upper and Lovwor Lonks of .nuiq. o i }[.:1
mannl, with all the grounds and privilagos onnected. thavawith 1ii Addition to what -..:Lla ineluded in | .:

"“‘bhn"ir'siii""ﬁfi::i;";ful.;;:.r{.nbova denaribad, the sald dry dook containing sbout onn and 1/2 sores, and | i;:
Ithn ank® Canal Baain eontaining nhout five and 4500 meran of land, be the same mors or leas. ! 'g,
éThn nuid ren) ostute 1y mibjent ta 4 leass t0 the Whealing wnd Truke Erie Railrosd Company for a I

I

tarm of 39 yaarn rommansing on the 12th dey af July, A, 0, 1881, and ending on the 12th day of : ﬁ
July, A. T,, 1080, nt an nromnl eental of Rifty Dollarn per year, renewnble foravar, Ifi'{

And whoreae, tha rald Ralph M. Lockwoo! up roreiver as nfou'unid, pold sald pramlses to I' F}
iSt.aphan A, 'T.onkwnod for the sum of Piva Hundrad and Thirsy-four Dollars. ({o534.00) {thta sum baing i I%.!
émoru- than twosthirda of tha appraised valus thareof), on the 15th day of Soptomber, A. D. 1904, ii‘a
Eand the paild Stephan A, Liockwood hiving complied with the terms of such sale and such sale hav- %
Eing Lann mada ih nll ranpaata antcording to 1nw, the pame wam afterwnrdn, to-wit, on the tirat day g
Eor Omtobar, A. DU. 1904, npproved and eonfirmad by paid court snd the said Ralph M, Loakwaed, o8
%:;u.-::-'. rageiver, was orderad to exssuta and delivar to anid purchanmer a propor dead for =ald rsal I ié
‘;aut-a-t:'! nerording to law, A1l of whinh will move fully appear-by the racords of snid sourt, to %
%which roferance ig hersby nada, l E i?‘j;
i PO

=
i

Now, therafora, I, the saaid Ralph M. Lorkwaod, as receiver ap aforesaid, in conalderation
ior tiie premiass, and by virtus of the powars in me veated by law, and under the order of the
! )

EEAGRRER

!unu‘rt- nferanuid, An hurafay giva, prang, tepgain, sell ond convey unto the said Stephen A. Lonk-
e 'i."”d’ nie hairs end ansigna foravar, the resl eotate aforessid, with all ths eppurtanannas thare-.

" | . '
- '\untu balonging.




[RETR P N A ‘. St mbmmm e e e s e

o i.iills

________ _ ) “t uﬂ’%
- . H
To have and to hold the esid resl satate unto-the esid Stephen A. Lockwood, his heirs and s ii i!

! sighe foraver, E!!
. In »testimony whereof, I, oa roceiver oa sforesaid, hereunto met my hand and seal this 24th IEIIi
| day of _onbha'r,'f\. D. 1504, ‘ ' ' ' kﬁ'ﬂ:
Signed, senled end dolivered in l m!
the pfenéncn 0~ o nﬂ!

¢, E. Gove " o ' .+ Malph ¥, Léckmood ~ (Bes1y ' m&!

F. C. Smith -~ o 7 ) _ - S BT RO 4 VAT - ARG rAnALd, ! !\EF

'I;.‘la State of Ohin, Eris County, an. - o ) ; i“?;
Rafore ma, & Justige of the Pesca in and for said county, porsonally eppasred the above noemed i!fr

Ralph M. Loekwond, who anknowledged that he did sign and seal the foragoing dand o recoeiver ag ‘ !Eu
aforeeaid, and that the a-ama was hig fres set and deed f_nr the purposes aforemuid. | iilji

In testimony whereof, I hersunto set my hend and. officiel sosl, ut ¥ilan, Ohlo, $his 24th day ili

of Dotabar, A. D, 1904, ' Elt

C. E. Govn NE.E

Received February 16¢h {1-15 PN} 1905 Justion of Peune Li|:
Recorded Pebruary 27th, 1905, . ' o -G@&’ﬁﬁﬁ bt dder_ Recordor 4, !!'

B fl'\'n;-rrmm..r‘dj r?”f "f\J' datd 2o Duputy
Y .
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with all the rights and appurtenances thereef owned by celd Nilan Cangl
Company within the bounds of a strip of land One Eundred and Fifty fert (150)
in width commanclng ot the Southerly end of t.e Caral Basin of seid Milen
Canal Compony noar the intersection of iing snd Union Strects in the Yillape
of Nilan in szid Erie Uounty Ohio asd.ruaning thence in a llertherly direction
to the rcuth of the Horon River in tvé "illige of Huron in ssid Trie County
and shich strip of land is bounded on'tle iest ty o line distart Fifty (Z0)
feat, from and runsing Herth perslel with thé lentral 1fne of ‘the Reil
the neollnp and Isko EBrie Rull Read nyr as nov surveged docated ¢
cunstructed hotwean said ¥illajes of llan uud hwren: crid which anid strip
land iz bounded oh the Expt by a lineidietunt Oue Lundbed (100) febt Irom and
running Hordh parelel with tho esid Qérbral!line of suld Rall, Boud: the East
and Sfest Lines of sadd stilp of lend heing One Hundred and Tifty (150), feet -
apart end running foith paredel with each other and with. the Gentrel line of
sadd Rall fosd from thy paid plate of begdnning to the seid mouth of :uron
River also ali-of tiie 5o talled Dry Dock end all of the Gald Oahal Brein and -
all of the bppet eiid ower Ducks of #uid Canelivwith all the grounds ad |
privalozds corirected thrrowlth in addidith to what in includeq in the datel
-shrip of lokd above dostribed the said -Dry'Buck conbairing about 13 acres ‘amd
~the sald Canal Bhsin tenbaining aboub 5 45/100 acres of.land be ihe sams more -
"6k less thd whereac the Wnseldng dnd Lake Erle Ruil Roud Compény in-or sbout:
bald month bf Aprd 1877 did &0 entok upon and boeupy shld reed estite and . iy
right of way ond constritbed.its 41 1ine ofHail Rostt thefeont ‘and avap sinte
- theh has been and now 15 the -exdlusive’ é'n'dl ndlsputed posssssioft thereolf under
. Ucanse and authority of Hald Direntors-of) bHe iilan Cafil Cumpany and tindei!
tredr promise -and eptiiansnt 4o leass éohvey: g f way and resl es-
~ ik tu the sald Reil Roud!Gompaty in ‘due’ form’ npw - therefore First The
- ldsh’ Canal Compasyiby ite'legally suthorlead Directorsiln ot sideretioh of, -
; thd bEnafits o bad '_Uahhi{"ﬂon:pmi' N » bblgtind ,E;iﬁtenan‘&bio{.‘ﬁ o
- the sald 1ind of RHadl Hood viitH 118 g-4h protheting

- the -propetby of sanéi;;br‘;miuhy ahit théy adiat which baid Canjal ' | |

- Bofppny 1k inaes bligationk bo prob Bpes: Bzused byl the);
" o¥erslon of thd wab fadel Hubod Rivait
"hetdinerbid datéd _heiigby ease denise b
;ohid Laked ‘Bhid Reil Boed Corpaty 168 bubbes sasgdriy al
abe‘und right of viay-héreld above. deytribid and bedtig Hil | el
i thé cedll Gonal Oompany To have and b hold sedd rosd aotebe and rlzht of way -
~40-the sald Lossed:. THé Wheeling hnd Lakb Erie Rallyndd Corpatly 4ts. sutcess-
- lore and esslgnd foi tid uses end purpodEs of ‘sald Rell Read Comochy end.its-
- ¥ibhbs-of vigy fob 148 sold Rudd Hoad fofih - Ydim of Moty Nidg: (99) vears -
comanclng on thd 126h day 61 July Al 3681 "Bad endink on tib 12th cey be
Juli AuDi 1980 with the +ipHb and privelegs to.the sald. Wieeling and Lake ‘Srie
Rail Hoed Compasiy its suctesiiors ant uskighe of renew: _of- thel¥ lease for-
-eved 1ipoh the sane tertis Harbin eiprasstd with a1l the pflvbleges and a.gub~
tinbén therdof - Sseond and tue badd’ Ledsed tio Wineelding &nd. Lelie Erie Raid
Hotid Company-in considordtiol of :tha promibies :doss hereby Yor Ltself itd ..
" sudedsslors and antipty ovewant dhd satbe with the seld Lessob The ildn
. Candl Compahy that theiHodl hoad ahd-emb tg of spdd Reil Read C:impany
" phtill e kept dh goud ofdes and Fepalt cuir:

i

| R
]

:
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he term of this lecso indvitebid .

*
-decidetit from-tlorin Ilosds bnd -obherviss edcepbvd and tHat ho weizte shdll. be 1}, F

. made or bUfferdd o' the sald property hebein leased whils ih possessionlof = o
“ild Leg5ed 18 ‘Blncusslbry and- H38inhl ahd thst therd -shall be paid to the
. pald LasBup. the Mial Uadal tompatty by the sald leboed the Wiebling and fake.
--"_gﬂe_ﬁ,aii_ hoad Compety 1ty slseusslofs and boklphl b the bnd of ‘each. yéus
foii- sl arter the suid 12tH.ddy. 6f duly 1981 Aufifip’the teri of i

4t surd of- (50)-£11by Dodltrs qs the “annbial rental, of aatd propérty so.

-and derded horein ond bh the fallure of aatd Imsone dto suocassiors and :
- 'nblilend 49 sb nednbaiil oid cperats. pudd el Rood fos putlie trenspertiatioch -
{l- and truvel vnd ont thy. Bbdtidotinaht thereof for. railuey phtposkd b ot the> . .
- fldura for 51k months to pay baid atinfial’ fenbt) of (450) E‘ii‘t{;ﬁoilhi‘a‘to the
)l Bild Leulob artar $Hd-band bacome due and payable thews presénts thall becons .
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vold and the aaid rcui “hstave shull rﬂvert %o the sald Lasso‘r t.he Iilen ‘Canal
Coupany and the sald Lessze ibs sucoensiors emd asclgns shell thereupon muitet)
yeild to szid lessor tha sremises thereof in VWltness Vhereof the said parties
have hare\mtu set thell panes and rewls ab Nilen Ohio on this 12th day of July
A, 1681 * The 1Man fa, &8l Conpany - :
S iBy John Q4 Nogbor . ;.- :
"Francts 0i Lockwsod | f
‘1 John Butman AR
" David Js+ Wileocson
’I Durwln Yay: Prosi.scnt-
i ‘ !
Tha .'{neziing' dnd Loke~ hrlu Rail Troad, Cuhpanv e .
By ito Prezldent e A. Lack T "
“the, Fobee.oing Leasd was on this 12th- dey of duiy iBBi signed Sealed nukno'.-- :
- ledgad and délivered i prosense of - - : : .
YAllian Ee tockwood ' Yiartin Harter -~ -
The State of Dhio) Befora pe a J\ntm Publm-withiﬂ P.nd ror said county
Erie Younby ss 7' paisohally appeaved; the abovh Hamed John G.. Norton..
Francls Gy Locl:wob d sdohn Bubzan  Davidh g4 iilboxsod énd Darwin Fey ag.
.Dipetbors of:the sald Lessor The lilain Canal.bompuny ahd. as: such nclmowiecged
|l ; the. forégolng Loksé: ti hé the Decd ‘of sald W{lad Uahll Compdny foi the uses .-
" dind plrpodéd thabeit expreased and that: the ‘eigning, and Séaling thereof is. .
thddt bEFlelal act Wl Becd di sdid Divetbobs. fop and .in behalf.‘ of anid. Uanal
Cu:npany ofi thib 124H day of July ADi-188Li ; ! : - v
: {geal) 't ar‘aih Haﬁ;cr Notar,]f Publi‘

,j necewaa Aum 9tnuiur3

o ' Hirectors !
.‘ . | " of Buid I
: i lﬁilan Cana.'l.
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: . ©nd ukve ;mpl‘;tbi ;mﬁ [ sk iy
and during the rasidug ui"tte ’aerm oi‘ lsaid ilaase ] 8 ‘njéci‘, ifevr.-r,, to att thc
condi£ions, cnvnn nts; B t-ee.unts, provﬁésiunp s Joet'mf; a.nd rents Fn ’said 1°asei '
‘ cohtaihed' 'l;ha'h bv v..t'{.ue of - the o"dnr oi‘ tha Probzﬂ;e Cnur’c. oi‘ L‘rid boun'by;
: ohir ;.nnda oh: 'h 10 if?t".:da\' ol I'arch; 19535 ﬂaid Juiiub B-".Amber; Exebu.tnr; hal
-good.ri(,ht to ansign t.hé sa e; a.nd thqt. duliua Bs Ambe'r, th 'Téstax:.entary
Truatce; accep’os tlm asa:l.g,nr.ent of ’bhla laase and agreeé ‘bb kcep and pari‘orm
: ali ‘bhe covenan'hs' 'berrps“ and’ az,rr‘e 'e"ﬂ;B of aeid, 1edse oﬁ 'i:.he pa.trb oi‘ said
" T1 uste'i; ’oo ba 1.sa'b u.nd perforn»d a.f‘oe - Bé.id da’om '

-‘ﬂnddi‘ tha Wi'll di' "J‘et'na Lobhﬂuud wiiiiams; decéas&d; héiré i’lel ﬁﬁfﬂ He‘l';"‘l;ﬂei‘t' o
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CERTIFICATE OF MERGER , _ o

The undersigned, Joha R. Turbyfill ané Mahlon D.
Edwézdﬁ. Viée_Prén.ﬂ-ﬁt—Finance ahd.co;pérate Secretary,
respectively, of .~ -heeling and Lake Erie Railway Company, an
OhiO'corporatioﬁ {"Wheeling"}, and Jcéeph R. Weikirk and Mahlon

D. Edwards, Vice President-Administration -and Corporate

Secretary., respactively, of Norfglk and Western Railway

Company, a Virginia corporation {"NW"}, do hereby certify that:

(a} The Agreement and Flan of Merger {the
“hAgreement") dated |as of Juna 1, 1988,
between Wheeling and NW, to which this

- Certificate of Merger is attached was duly

- approved by resolution of the Board of

© Directors of Wheeling by unanimous written

" action dated June 23, 1988 in lieu.of a
meetlng in accordance with Sections
1701.79(D) .and 1701.54 of the Ohio Revised
Code and was duly executed by a~Vice
President of Wheeljng,

A
.
oA
E
2
S
.
4

Ta

{(b) The Agreesment was guly adopted and approved
at a spacial meetijg of the shareholders of
Wheeling held on Seéptember 16, 1988, by the
affirmative vote of the holders of shares of
Wheeling entitling| them to exercise at ieast
two-thirds of the Voting power of Wheeling
and by the affirmative vote of the holders
of each class of shares of Wheeling
entitling them to kxercise at least
- two-thirds of the voting power of such
class, in accozdante-with Séction 1701.79(D)
of the Ohio Revised Code.

{c) The Agreement was-duly adopted by resolution
of the Board of Difkectors of NW by unanimous
written actlion dated June 23, 1988 in lieu
of a meeting in accordance with Sections
13.1-716 and 13.1-6685% of the Code of

Virginia and was ly executed by a vice
President of NJ.
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The Agreement was dﬁly approved by Norfolk

., a5 so0le shareholder of

NW, by unanimous written consent dated June

24, 1988,

in lieu of

a meeting in accordance

with Sections 13.1-718 and 13,1-657 of the

Code of Virginia.

IN WITNESS WHEREOF.

this Certificate of Merger as of the

1988.

THE WHEELING AND LAKE ERIE
RAILWAY COMBANY

Byﬁfwéfit- /ifz?Z:EQEZZ}
: hn R. Turbyfillf/f '
1ceVP:esiden§-Fi ance

By

L,

and BxﬁbJLamn dﬁxL”““’;j
Mahlon D. Edwards
Corporate Secretacy

an

L P

the Lnd&rﬁlgned have duly executed

‘bhh'day of September,

NORPOLK ARD WESTERN RAILWAY

COMPARY

Vice President-Administration

A o f.aww-f’

Mahlon D, Edwards
Corporate s;cretary

MSG?_

E 9 E. Ig; ! ~ e
ph K. Nelklrk




AGREEMENT AND PLAN OF MERGER

s —

THIS AGREEMENT AND PLAN |OF MERGER {“Agteement“;, dated

as of Juna L, ‘1988, between NORF
COMPANY, a Virginia corporation
LARE ERIE RAILWAY COMPANY, an Oh

WITNES

NHFREAS the authorized
the date of this Agreement consi
Lien 3Stock, par value $100 per s
and cgutstanding {("Prior Lien Sto
Common Stock, par value $100 per
and outstanding ("Common Stock™)
Stock and Common Stock being col
the "Shares;

. wuznnasq‘as of the date
115,867 shares .(or approximately
am? 302,625 shares {or approxzima

WHEREAS, this Agreement
- of Directors of W&LE and adopted
Wl

NHEREAS, this Agreement
Plan of Reorganization pursuant
Revenue Code of 1986,

NOW, THEREFORE, in cons

. covanants and agreements set for
"Constituent Corporations*) here,

1. The_Hergér

LK AND WESTERN RAILWAY
g“NW'). and THE WHEELING AND
o corporation ("W&LE™)},

ETH:

capital stock of W&LE as of

ts of 116,093 shares of Prior
Qare, all of which are issued
¢k"), and 339,585 shares of
share, all cf which are issued
such shares cof Prior Lien
lectively referred to herein as

of this Agreement HW ownyg
99.B%) of the Prior Lien Stock

has heen approved by the Board
by the Board of Directors of

is intended to constitute a
to Section 368 of the Internal

ideration of the mutual
th herein, MW and W&LE {the

.Dx agree -as follows:

{a) Subject to the|
in this Agreement, at the Effectfi
Gefined), WALE shall be merged

terms and conditions contained
ive Time (as hereinatter
ith and into NW (the  “Merger"™)

in accordance with Sections 4967.02, 4967.04 and 1701.79 ~f the

. Ohio Revised Code, and Section

Virginia, ths separate existanc
shall continua.as the surviving
the Commonwzalth of Virginia (-
name -0f -the Surviving Corporati
Railway Company. The principal
Corporation shall be located in

(h) The Herqa: sha
of: (i) the filing with the Se
Ohio of a properly ezecuted car
with Saction 1701.81 of the Ohi
issuanca by theé State Corporati

certificate of merger pursuant
of Virginia (the "Effective Tim

31.1-722 of tha Code of

of WARLE shall ceaso, and NW
corporation under the laws of
urviving Corporation™). The
n shall be Norfolk and Western
office of the Surviving
Horfolk, Virginia.

1 bs effectiva upon the later
tetary of State of the State of
iticate of merger complying
Revizsed Code, and (ii) the

n Cormizsion of Virginia of a

o Section 13.1-720 of the Code
*). At the Bffectiva Time; the

Merger shall have the effecht stated in Sectioen 1701.82 of the

Ohio Revised Code apd Section 13

O T . L e om e T

.1=-721 of the Code of Virginia.

W 547 wdag

tely 89.1%) of the Common Stock;
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2. Conversion cf Shares
{a) At the_EEEecti'F Time, each then outstanding
share aof Prior Lien Stock not owmed by NW, Norfolk Southern
Corporation ("NS5") or any other direct or indirect subsidiary
of N5 (except Dissenting. Shares, [as hereinafter defined) shall
be cancelled and retired and be converted intoc the right to

receive in cash:-$100 per share (the "Prior Lien Merger Price"},
all without interest from the Efflective Time.

share of Common Stock not owned by NW, NS or any other direct
or indirect subsidiary of NS (ex ept Dissenting Shares) shall
be cancelled and retired and bhe qonverted into the right to

(b) At the EfEectzEe‘Time, each then outstanding

receive in cash $110 per share (the "Common Merqer Price"), all

without interest from the Effectilve Time.

{c} At the Effectivie Time, each themn cutstanding
share of Prior Lien Stock and eagh then gutstanding share of
Common Stock owned by NW, NS .or dny other direct or indirect

- subsidiary of NS, and any shares [of Prior Lien Stock-and Commen

Stock held by W&LE as treasury sHares, shall be cancelled and

Ttetired, and no payment shall be made with respact thereto.

(d) Each share of stock of HW outstandxng .-
1mmedlately prior to the EEEect:Je Time shall remain
outstanding after the Effective Time as an identical share of
dW, and no shares, securities orjohllgatlons converctible into
shares of NW shall be issued Qr elivered az a result of the
Mergar.. o

3. Payment for Shares

NW shall act as Payxng aqent hereunder with
respect to the Merger (the “Pay1qg Agent }. Each holder of a2
certificate or certificates which priecr to the Effective Time
represented Shares {other than , N5 or any other direct or
indirect subsidiary of NS} shall|be entitled to receive, upon
surrander to the Paying Agent of |the certificate or
certificates for cancellation and subject to any required
withholding of taxes, the aggregate amount of cash inte which
the Shares previously represente$ by such certificate orc
certificates shall have been conyerted in the Merger., Until

surrendered to the Paying Agent,|each certificatée which

immediately prior to the Effectiye Time represented outstanding
Shares (other than Dissenting Shares and Shares owned by KW, NS
or any ather direct or indirect zubsidiary of NS) shall be
deemad for -all corporate purposes to evidence only the right to
receive upon such surrender the aggregate ‘amount of cash into
which the Shares rapresanted thereby -shall have been converted,
subject to any required withholding of taxes. Mo interest

g i 547 3G9



.contrary, any Shares which are issued and outstanding prior to
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shall be paid on the cash payable upon the surrendger of the
certificate or certificates. Wotwithstanding the foregoing, .
neither the Paying Agent nor anylparty hereto shall be liable
to a3 holder of Shares for any cash or interest thereon
delivered to a public offichal pmrsuant to applicable abandoned
property laws. Promptly after the Effective Time, the Paying
Agent shall mail to each record holder of certificates which.
immediately prior 'n the Effective Time representsd Shares a
form of latter of -~ msmittal and instructions for use thereof
in surrendering su. .. certlflcateé and receiving the Prior Lien
Marger Price or the Common Mergerc Price for each Share
praviously represanted thereby.

4, Closing of WSLE'S Transfer Books.

At the Effective T:Ae. the stock transfer books of
WALE shall be closed and no traaner of Shares shall thereafter
be made. If, after the Effective Time, certificates Formerly

representing Shares are presenteq ‘to the Surviving Corpeoration,

they shall be cancelled, retiradland exchanged for cash as
provided in Section 3, subject to applicable law in the case of
bissenting Shares. - '

5. Articles of Incorponat on and Bylaws, Offlcers and
Dicectors " |

The Merger will not |effect any changes in the
terms or provisions of the Articles of Incorporation or Bylaws
of NW. The provisions of the Articles of Incorporation .and the
Bylaws 'of NW in efrect immediate prior ko the Effective Time
shall be the provisions of the Articles of Incorporation and
the Bylaws of the Surviving Corpdration, The officers and
directors of NW holding office 1mmed;ate1y prior to the
Effactive Time shall be the offxc@rs and directors of the
Surviving Corpqrat;an and they all serve until the next
annual meeting.of the stockholderis of the Surviving Corporation
or until their snccessors are duly appointed or electad.

6. Dissenter's Rights

Notwithstanding anything in this Agreemant to the

the Effective Time and which #re peld 0% record by persons who i
wera holders of record as of the date fixed for the .
determination of stockholders enktitled to notice of the mesting :
of stockholders at which this Agreement shall be proposed for
adaption in accordance with Sectibn 12 who shall not have voted
such Shares in favor of the adoptxon of the Merger, and who
deliver a written demand for the. payment of the fair. cash value
af such Shares in the manner provided in Section 1701.85 of the




Ohio Revised Code ("Dissenting S?ares”) shall not be converted
ag described in Section 2 hereof |but shall become the right to
treceive payment of the fFair cash|value of such shares in
accordanne with the provisions of Sectiop 701,85 of the Ohio
Revised Ceode; provided, however, that (i; ' any holder of
Dirsenting Shares shall subsequently withd. .w such holdur's
demand for payment of the fair césh value of such Shares (with
the consent of the Surviving Corporation by its directors),
(ii) if any holder fails to comply with such Section 1701.85
{(unless the Surviving Corporation by its directors waives such
failure), {(iii) if W&LE abanduns!o: is finally enjoined or
prevented from carrying out, or the stockholders rescind their
adoption of, .this Agreement, or (iv) if the Surviving
Corporation and any holder of Dissenting Shares shall not have
come  £o an agreement as to the fair cash value of such holder's
Dissenting Shares, and neither shich holder of Dissenting Shares
nor the Surviving Corporation has filed or joined in a
complaint demanding a determination of the value of all.
Dissenting Shares within the period provided in Section 1701.8S
of the Chio Revised Code, the rTight and obligation of such
holder or holders (as the case may be) to receive such fair
cash value shall terminate, aad such Shares shall thereupon he
deemed to have been extinguished| and to have been converted, as
of the Effective Time, into the right to receive the
consideration specified in.SactiPn'z(a) or 2(b), whichever is
applicable, without interest. Parsons who have perfected
" statutory rights with respect to Dissanting Shares as aforesaid
shall not be paid by the Surviving Corporation as provided in
this Agreement and shall have onlly such rights as are provided
by Saction 1701.85 of the Ohio Revised Code with respect ko
such Shares. N |

: |
7. Conditions to the ﬂerqer

under this Agreement are subiav to and shall be conditioned
upon the satisfaction, or waiver'in accordance with Section 9

(in whole ot in part) in writing, of each of the following
conditions: ﬁ : .

The obligations OEJNW and the obligations of W&LE

I
(i) The Merger and all ckther trzasactions
contemplated in connection therewith shall, to the
extent required by 1awj have been duly approved and
adopted prior to the Efifective Time by the
stockholders entitled o vokte thereor of NW and W&LE; .

(ii) ©W and W&LE shall have obtained any necessary
approval and authority |{without unusual conditions) of
the Interstate Commerce Commission {(*ICC") and any
other requlatory agency having jurisdiction, or shall
have obtained, or rhall have complied with such

i
i
|
|




requirements as necessary to avail themselves of any,
exemption from regulaticon by the ICC and any other
regulatory agency havzng jur;sdxctzon. Each of such
approvals and’ authorities shall remain in full force
and effect at the Effectiive Time and such approvals
and authorities, and the transactions contemplated
hereby, shall not have been contested by any Federal
or State governmental aqency by formal proceeding; and

(iii) Neither NW nor W&IE shall be subject to any
order, decree or injunction of a court or agency of
competent jurisdiction which enjoins or prohibits the
consummation of the Merger.

8. Termination

Anything in this Agreement to the contracy
notwithstanding, this Agreement may be terminated and the
Merger provided for herein may be abandoned (notwithstanding
any stockholder approval}) any time. prior t¢ the Effective Time
(i) by mutual agreement of NW and W&LE evidenced by resolutions
of the Boards of Directors of NW|and W&LE, or (ii) at the
gption of the Board of Directors|of W&LE if, in its reasonable
judgment, there has been any cha ge or development that
materially affects the determination by such Board that the.
Prior Lien Margar Price or the Cémmon Merger Price is fair to
the stockholders of WHLE. |_

1

9. Modification of Agréement' Waiver .
|-

This Agreement may,|suhjoct to appllcable law, be
amended by action of the Boards of Directors of NW ana W&LE,
and any provision of this Agreement may he waived at any time
by the party which is, or whose stockholders are, entitled to
the benefits chereof, oxcept that no amendment shall be made
after the adeption of this Agreament by the stockholders of
W&LE which would alter or change| the Prior Lien Merger Price or
the Common Marger Price without appropriate approval of the
stockholders of NW and WELE. Except with respect to the
consideration payable pursuant to Article 2, 2 condition
imposed on the Merger by the ICC| or other regulatory agency
having jurisdiction and not rejegted by the Board of Directors
of NW or W&LE shall not be deemed a modification of this
Agreement and shall not require further approval of the
stockholders of NW and W&LE, excppt as may be required by law.

10.- Consent to Seréicé;.Statutory Agent

The Surviving Corporation consents to be sued and
served with process in the State of Ohio and irrevocably
appoints the Secrekary of State of Ohio as its agent to accept
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service of process in any proceeplng in the State-of Ohio to
anforce against the Surviving Corporation any obligation of
W&LE or to enforce the rights of holders of Dissenting Shares.
The address o which a copy of such process shall be mailed by |
the Secretary of State of the State of Dhio is One Commercial
Place, Norfolk, Virginia 23510-2151, Attention: Vice

Presider. :=Law. .

1l. cCounterparts

This Agreement may be signed in one or more
counterparts, each of which shall ke deemed an original.

12. Stockholders' Mesting of W&LE

W&LE shall take all|action necessary in accordance
with applicable law and its Articles of Incorporation and Code
of Regulations to .convene a meeting 0f tts stockholders for the
purpose of adopting this- Agreemeit. Such meeting will k. ..eld

on & date mutually agreed upon by NW and W&LE, but in all
@vents as s$00n as. reasonably practicable. W&LE will submit to
-its stockholders proxy or other materials ceataining such’
information regarding this hgreement and the transactions
herein contemplated as is required to be set forth under
Section ‘14 of the Securities Exchange Act of 1934, as amended
(*1934 Act™) and the rules and regulations promulgated and the
forms prescribed by the Securities and Exchange Commission
thereunder. W&LE will, at the m#eting of its stockholders duly
called .in accordance with the provisions of its Code of
Regulations and the Ohic Revised! Coda, present this Agreement
‘for adoption by its stockholders:in accordance with applicable
raguirements of law, including the 1934 Act, and will use its
vest efforts to obtain a favorable vote of the holders of
SBhares entitled.-to vote for the adoption of this Agreement as
may be required by applicable law.

. IN WITN:L3SS WHEREOF, each of the parties hereto has
caused this Agreement to be executed on its behalf and its
corporate seal to be nereuntc affixed by its officer thereunto
duly authcrized as of the day and year first written above.

NOR"OLK AND WESTERN RAILWAY COMPANY

THE WHEELING AND LAKE ERIE RATLWAY
COMPANY -

By : Dfi Al o~ et

Vide'PfEsidiﬁ —-Finance
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THE WHEELING AND LAKE ERIE RAILWAY COMPANY

AFFIDAVIT IN LIEY OF DISSOLUTION
RELEASES FROM VARIOUS
GOVERNMENTAL AUTHORITIES {SECTION 1701.86(H}(6)
. OF THE QHIO REVISED CODE}
|

The undersigned. being dﬁly sworn, declares that on
the dates indicated below each of (the named governmental
authorities was advised in writing by The Wheeling and Lake
Erie Railway Company ("Corporation") of the scheduled date of
filing of a Certificate of Mergeriproviding for the merger of
the Corporation with and inte Norfolk and Western Railway
Company, & Virginia corporation, and of the acknowledgment by
the Corporation of the applicability of the provisions of
Setion 1701.95 of the Chio Revxsed Code.

AUTHORITY i DATE HOTIFIED

1. Ohio Department uf Taxation ; September 8, 1988
Dissolutlon Section ! R
BOoxX 2476 . 1
Colurbus, OH 43216 '

2. County Treasurezs of the Countles of September &, 1988
Belmont, Carrell, Cashocton, {Guyahoga. {September 9, 1988 as
Erie, geanga, Harrison, Holmeés, Huron, te Hurom County)

Jefferson, .Lorain, Lucas, Medina,
Muskingum, Ottawa, Portage, Sandusky,
Stark, Summit, Tuscarawas, and Wayne
3, Ghio Bureaw of Employment Services September B8, 1%83
status and Liability Section: -
145 South FPront Street .
Columbus, OH 43215

4. ohic Bureau of Workers' CompensaLion September B8, 198%
246 North High Street :
Columbus, OH 43215 ' !

Swgrn to before .me and ahhacrlbed 1n my presence this LA D Aay of
ci&zzﬁzlbufbb*J . l988. -
g B

l
1
s r

_ )
" Not.ary Publie
JULY LC, 198
Commission expires

[Séali
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AFFIDAVIT OF PEﬂsqNAL PROPERTY

L
STATE OF VIRGINIA

CITY OF NORFOLK:

Mahlon D. Edwards, belng first duly sworn, deposes and
says that he is the Corporste Secrétary of The Wheeling and
Lake Erie Railway Company (the “"Cotporation"}: that this
affidavit is made in compliance with Section 1701.86 of the
Chio Revised Code} that said Corporation has personal property
in and pays personal property taxes to Belmont, Carroll,

" Coshocton, Cuyahoga, Erie, Geauga,!Harrison, Holmes, Huron,
Jafferson, Lorain; Lucas, Medina, Muskingum, Ottawa, Portage,
Sandusky. Stark, summit, Tuscarawas, and Wayne Counties; and
that the.net assets of said Corporation ara sufficient toe pay
all personal property taxes accrued to dats.

?rw\aJLé;fijz éﬁé@)aaﬂ’gf?

corporata Secretarcy

Swokn ta me and subscribed in my piesence this,ég day of
\,;‘._q,,a.‘ e e ) . 1988,!

/DJWJ &f Mﬁwﬁw

Notary Public

i
I
Comhieﬁ;on expires “UBT ib, 160

[Seall
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UNITED STATES OF AMERICA, |
" STATE OF OHIO, :
OFFICE OF THE SECRETARY OF STATE. ; §

[, SHERROD EROWN,
Secretary of State of the State of Ohie, do hereby cerlify that the {oregoing is an ex-
emplified copy, carefully comparec_i byme w:t_h the original record now in mY official
- custody as Secretary of State, and found to })e true and correct, of the
K Certificate of AGREEMENT OF MERG:ER of THE :Ju'HEELIHG AND LAKE ERIE RAILWAY .COMPANY,
.an Dhie Corporation, Charter No.i47885,' merging into: MORFOLK AND WESTERN

RAILWAY COMPANY, survivor of said merger, an unqua’]i-fieci Virginia Corpor'ation,
Was ' '

: filed in this'office onthe - 16th  day of September AD 1988 .
* and recorded on (it§ Roll (et yre) G468 Frame (Pme) 0214 -of -
; the Records of In orporati l
: 3 COTROX 01'18 : 0 % E g
' 7 mz
Vzm‘-ww*‘ f'/z.-:*/ So= & ;
LAY 2 A 29,
*****i*a***********w**@*‘a:**”*? ?,** v *****?‘_‘ ) ﬁgg .:,!; g
Received October 4th, 1988 at 10:59 A.M. , :'d';; - )
Recorded October 5th, 1988 in Erie County Deed gn 8
Records, Vol. 547, Pages 366-376 inc. R =3 ] %
John W. Schaeffer, Recorder.:

iﬂh}****************W***w********

; Columbus. Ohio, this ____ 23rd _ day
' September AD 12 83

o

SHERROD B_ROWN

Secretary of State

cw‘gzﬂt.

f;

)

o‘

£35C 3004

- WITNESS my hand and official seal at
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Erie County Counterpart of 18 Counterparts

QUITCLAIH DEED ,
NORFOLK AND WESTERM RATLWAY COMPANY, a Virginla corporation, Grantor;

for valuable conslderation paid, grants to WHEELING & LAKE ERIE RAILWAY

COMPANRY, a Delaware corporation; Grantee, whose tax-mailing address is
100 First Street, Brewster, Ohfo 44813, the REAL PROPERTY, comprising those

1ines of f311way located tn'Hufon County, Lorain County, Medina County, Wayne

" County, Stark County, Tuscarawas. County, Carroll County, Harrison County,

Jefferson County, Belmont County, Cuyahogad County, Summit County, Portage
County, Hyandot County, Crawford County, Richland County, Erle County, and _
Geacga County, State of Chio, more particularly described on Exhibits A
through R, attached héreto and made a-part hereof, hereinafter "Property."
PRIOR TITLE veferences for the above-described pfoperty are containeq
within Exhibits A=1 through R-l; attached -hereto and made a part hereof.
REFERENCE is- also made to those deeds described in Exhibits A-1

through R-1 for the purpose 6F better determining the location and dimensions .

of tHa Property. with the legal descript16ns'cuntained in such deeds being
incorporated herein by referencs. l

RE?ERENCE is.also made to those fa1]way valuit1on maps referred to in
Exhibits A through R and In Exhibits A-1 éhrough R-1. Satd valuation maps are
not required to determine the location offthe above-described 1ines of
rallway, but may serve the burposa of broQiding clarification in the future.
Prints of said valuation maps shall be keét on Tile with a copy of this deed
in the Archives of Hheeling & Lake Erfe Raflway Company in Fittsburgh,

Pennsylvanta,

TOGETHER with, 1n "as 15, where 15" condition and without any express

' or impited representation or warranty as.io merchantability, habitabttiity,

condition or fitness for any purpose, all-of Grantor's right, title, and
tnterest in the road bed, ballast, main track, sidings, cornecting and
industrial tracks, depots, yards. storage and parking areas, culverts,
bridges, tunne!s.rbd11d1ngs. structures, communication and signal) Faciltties,
fiitures, and all other railway appurtenances located upon or being
appurtenant to and extending from the Property. 7
EXPRESSLY EXCEPTED from the Property conveyed by this deed is any
property to which title 1s vested tn Virginia Holding Corporation, a Virginia

Exhibit SE - &8
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corporation; Virginia Holding Corporation being the siccessor In interest to

ACKY Terminal Properties Company, #andle Company. Nickle Plate Development,
© Inc., Nickle Plate Properties Company, Inc.. and Pocahontas Land Corporation.
It any property owned by Virginia Holding COrporat1on has been erroneously
included in this 1nstrument such inclusion ts a nullity and no conveyance of
sich property shatl be considered made.

EXCEPTING any and all. track materiai, track equipment, locomotives
and other rolling stock not affixed to the Property.

SUBJECT T0 ad valorem taxes for the year 1990,

SUBJECT FURTHER 1o all laws, ordinances roads and highways,
rastrictlons. conditians. easenents, covenants. agreements, leases,
reservations, ancronchments..and,rights of the public and title defects,
Wiether or not of record .

_'RESEQVING-nnto Grantor, {ts ;uccéssors and assigns, & perpetual
easemenf.nr right of way to install, consﬁruct. nperate. maintain, repair,
: renew,‘repla:e, and remove a fiber'opt1caf compunication system over, under,
through, and across the'Property; provided, however, that Grantee will have
the right_to uéa for 1ts Interna) ratlroad communication purposes oné hundred
(1001‘n61cn channels of the portion of any such fiber optical communications
system thnt is placed on thé Property, with Grantee to bear the cost of
squipment and facilittes Tequired-to arlon.its use of Quch channels and with
“ Grantee's access to such channels. to be on rensonable-terms. conditions, and
notice. Said easement includes among other things tha right to fnstall,
construct, operate, malntatn; repalr, renéw; replace, and remove fiber optical
cakle, assoctated e:ectronics; computer shelters, terminal facilities,
connagtion boxes and putl bpxes. and related facilities:; the right to install
power supply facllities; the right to attach the fiber optical cable and
related facilitles to existiag bridges and to {nsta!l it in ex15ting tunnels;
and the right of ingreés and egress for access burposes. Grantor's exercis1ng
such easement will pot require payﬁénts to Grantee and will be exercised in a
manner-which does not fnterfare with the rail operations of Grantee or the
ahl]tty_of Grantee to grant other such easements. Grantor shall notify
Grantee hefore enfry upen Grantee'é propenty._ I# said easement is not ‘used
within twanty (20) years of the date of this deed, said easement wiil be
deemed abéndnned. -
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IN HITNESS RHEREOF, Norfolk and Western Railway Company has caused '

fts corporate name to be subscribed hereto by E,E, L. dg Bul‘f_‘_l'_ﬁ , its
Vice President, and Dezmm M, Mor-tin, its Assistant Secretary,

respectively, thereunto duly authorized.by reczolution of 1ts board of

direrc_torsr. this BTH: day of DAY , 1990.
Signed and acknowledged - NORFOLK AND WESTERN RAILWAY COMPANY,
in the presence of: By ’ ’
& FCupedite B/ :
Witnes; Vice President
ATTEST:

(\X' (‘i -'9\1{%@7’1'&».&41—""
Nitdfss N

This instrument prEpared'h_y:

Bruce A, Dean

Attorney at Law

Norfelk Scuthern Corporation
i85 Spring Street, S.H.
Atlanta, Georgla 30303

BAD: 1bh -
80564-Pt, 2
§-3-90




* COMMONKEALTH OF VIRGINIA -
" CITY OF NORFOLK

" BE IT REMEMBERED, That on thls. SHx day of 1970,

" before me; the subscriber,-a ﬁeﬁgq_ﬁﬂy_h‘u in and for sald

Conmonwealth, personally came, R.E.L.dg Butts , Vice President,
and  Dazora M, Murtin - . Assistant Secretary, of the Norfolk and Western

Rallway C_ompany; th-e Gfa{:tor in the foregolng Deed, and acknowledged the
 signing thereof to be thelr and 1ts voluntary act and deed, pursuant to
authorify of 1ts board or directors. '
IN TESTIMONY THEREQF, I kave hereunto subseribed my name and affixed -

‘my seal on this day and.year aforesaid. o,

: My Commizsion Exnires Desember 22, 1991

T. D. BRUCE
NOTARY PUBLIC .
COMMONWEALTH OF VIRGINIA




EXHIBIT Q
ERIE COUNTY
I

That portion of the Norfolk and Western Railway Company
(formerly The Wheeling and Lake Erie Railway Company} 1ine
of railway running between Huron Junction, Ohio and Huron,
Ohio, also kKnown as. the Huron Branch, comprising of railway
right of way, main tracks and other appurtenant rallway
facitities 1ying and veing 1n Erie County, Ohio and being
more particularly described as follows:

- Beginning at the common 1ine of Erie and Huren Counties,
_being the southern lines of Parcels 3 and 4, V9/4, being
Valuation Station-176+42 on The Wheeling and Lake Erie
Raflway Company Valuation Map V9/4 and including enly
" Parcels 3 through 14 on Valtatton Map V9/4, and continuing
In a northeasterly direction for a distance of 38,299.72
feet to & point being 200 Feet southwesterly of the
mainline point of switch to tie Huron-Shinrock Conmector of
Norfolk and Western Railway Company (formerly The dew York,
Chicago and St. Louis Railroad Company, a/k/aMickle Plate
- Road), being further identifled as Valuvation Station
559+41.72 on Valuation Map v9/11 and including only Parcels’
1 and 2 and that portion of Parcel 3 lying southwesterty of
said Valuation Station 559+441.72 and outside the right of
way of the Huron-Shinrock Connection Track (50 feet each
side of the centerline of sald Track) on Valuation Map
V9/11 ang. including all rai]«ay parce]s on Valuatien Maps
Vv9/5 through ve/1Q." )

- 190 -
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TRANDUSKY, OHIO 41870

MY 25, 1990

MORFOLK & WESTERW RATIMAY COMPANY
T

WHEELTNG & LAKE ERTE RAILWAY COMPANY

DESCRIPTION:
MILAY TOWNSHIP; MILAN VILLACE; WURON TOWNSHIP, ERIE COUNTY, OHID,

RICKT-OFWAY - HURON/ERIE COUNTY LINE TO RAILROAD INTERSECTING
POTNT SOUTH OF JEFFRIES ROAD,

PAGE 17 - MILAN ‘TWP., SECTION L, OUTLOT L - 1660 FiET
LI | SN " LI 3 - 1530
LR T APSE " " Iy - M o . 140

PAGE 18 - HILAN VILLAGE, SECTION b, W.E. PART - 2140
PAGE' 19 - MILAY VILLACE, SECTION L, N.E. PART ~ 2030

PAGE 17-B-MILAY TWP., SECTION L, SUBLOT 36 - 1650 *
h 17_3_ " ] . n h' " 35 - 2&9 L]

SR TR S -
LR b LI " J_“ [ 33 - 2.'4.3 n
PiGE 15 = MILaM .’I"JP., SECTION L4, SUBLO? & . - Lowg v

AECAETARY + ERIEC GOUNTY BUODGET QUMMISEION
SECRETARY - EALE GOUNTY ADAAD DrF RAEVISION
MEHBER - KAIE COUNTY RECOADERN COMHIBEIDHN
BEALEAR - WEIQWTN & MEaBUMER
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PAGE 3 — MILAN TWF,, SECTION t, SUBLOT 9 © 1620 FEET

n o3 - ," " ] 1, " 10 1620

w 1 - " n [ 1, " 11 ’ 1030 "
PAGE 6 - ]'EL'\_.N ™P., SECTICH 1, XK, TOWHSFND TRACT 7 5120 ¢

" 6 - " " " 1, VARD TRACT 2150 0
PAGE T - MIL:N TWP.., SECTION 2, ABBOT THACT 2350 M

t B - n 1 n é’ n br 3.100 n

"8 - " " " 2, FORPES TRACT 3200 ¢
PAGE & - HUROM TWP,, SECTION 1-, OUTLOTS h,s,ﬁ HSO

GRAND TOTAL LINEAL FEET 36,981%

D




PARCEL

WS QE 05 SN LN b W)

PARCEL

140 00l T LR L N —

16,17,18
14
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EXHIBIT Q-1
ERIE COUNTY

WLLE Valuation Map V9/4

DATE

Apr. 18, 1843
Sep. 24, 1912
Ngv, 5, 1912
Sep. 24, 1912
Apr. 30, 1883
Apr. 30, 1883
Apr. 13, 1883
Mar. 23, 1883
Apr. 6, 1833

Apr. 19, 1883

Mar. 28, 1883
Apr. 6,-1883

-None

Jun. 20, 1881
Dec. 14, 1882

Apr. 25, 1883

© WRLE Valuation Map V9/5

Jun. 8, 1883
May 24, 1883
DATE

May 24, 1333
Apr. 15, 18831
Sep. 25, 1382
Mar. 11, 1881
Sep. 7, 1877
Aug, 6, 1874
May 3, 1882
None

Jun. 8,.1883
Mar, 28, 1883
Apr. 6, 1883
None

Jun. 3, 1833
None - ’
Jul. 12, 1881
Jul, 15, 1944
May 1, 1957
Jan. 8, 1980
DATE

Jul. 12, 1881

GRANTOR

John McCoy

L. A. Hoffman

C. C. Needham

L. A. Hoffman
Josaph Breil

John ‘Beckley

Mary A. Christopher

1. F. 6. Lockvood et al.

-E. 5. Marvin
Phebe J. Rice

- F. G. Lockwood et al.

E.°5, Maryin -
None

John McCoy

C. R. Griggs
C. K. Garrison
John MeCoy

‘Mary A. Tennyson

GRANTOR

Mary A. Tennyson
Timothy MeQuaid

- Martin Harter
Sarah Fowler
Village of Milan
Ansel Page

- Henry Kelley
Hane

~J. C. Leckwaod
F. G. Leckwgod
-E. 5. Marvin
None
J. C. Lockwood
None

_Mitan Canal Co.
J. 0. Guthrie et ux.
Frank Baglay

Society Natlonal

WBLE Valuation Hap VO/§

GRANTOR

| Milan Canal Co.

- 191 -

. 45/625

" 957364

v 904 we i

DEED BQOK/PAGE

94/355
95/548
97/287
957548 °
957356
95/35T
95/358
95/359
95/355
95/360
95/359
95/35%
Nene
45/12§

45/625
95/361
n§/362

DEED BOOK/PAGE

95/362
95/363
45/127
None
OR 2/22
None
45/187
None

95/359

95/35%5

Rone

95/364

None

LR 2726
178/337

280/30

Doc. No. 52300

DEED_BOOKJPAGE

JLRZ/26 ' |
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DATE

Jul.
Apr.

AJut,

Jan.

DATE
Jul,

None .
- Mar.

Feb.

" None

DATE

Nene

Dec..

None
Apr.
Feb.

DATE

Feb.
Feb.

u

Jul.

Jun.

DATE

Jun.
Jun.
Jun.

W&LE Valuation Map v9/7

GRANTOR
12, 1881 | Milan Canal Co.
11, 1883 Ggorge Edgar
12, 1881 Milan Camal Co. .
8, 1980 Society Nail 8Bnk Cleveland
HELE Valuation Map V9/8
GRANTOR
12, 1831 Milan Canal Co.
. None )
7, 1881 J. G. Balcom
9, 1881 -Wm. Sands
Nong
WELE Valuation Map v9/9
GRANTOR
Nong
2. 1881 Qscar Meeker
None.
i7, 1377 Samuel Shaffer
3, 1881 ~Hade Hood
WELE Valuation Map ¥9/10
GRANTOR
3, 188! Haffe Wood
3, 1881 . Dewitt Hood
" " Wade Dewitt Wood
14, 1883 John W. Wickham, Jr.
" " Thomas Sprowl
B, 188) Wm. A. Doughty
W&LE Valuation Hap V5/11
GRANTOR
8, 1881 | Wm. A. Doughty
14, 1881 D. &. Smith
21, 1881 Sarah Newton
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LR 2/26
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DEED_BOOK/PAGE

LR 2/26
None
45126
45/148
None
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Nona
457130
Hone
45/117
45/120
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45/120
45/119
45/120
§5/365
95/366
45/12%

DEED BOOK/PAGE
457129
457125
45/122
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EXHIBIT R - o0 B335
GEAUGA COUNTY

I

That portion of the Norfolk and Western Railway Company
" (formerly The Wheeling ang Laks Erie Railway Company) 'ine
of railway running between Falls Junction, Chig and Chagrin
.Falls, Ohio,”alsa known as the Chagrin Fails Bramch,
‘comprising of rallway right of way, main tracks and other
*appurtenant rallway facilitfes lying and being ip Geauga
County, Ohto and being more particularly described as
follows: ' :

Beginnlng at-the common 1ine of Geauga and Cuyahoga
Counties, being. the western line of Parcel 3, V3/7, being
Valuation Statfon 351+06.3 on The Wheeling and Lake Erle
Ratlway Company.Valuation Map V3/7 and fncluding only

-~ Parcels 3 and 4 on-Valvation Map V3/7, and continuing in &
northeasterly direction for a distance of 5,245.2 feet to

- the common 1fne of Geauga and Cuyahoga Counties, heing the

northern line of Parcel 2, V3/8, being Valuation Station
403+51.5 on Valuation Map V378 and 1ncluding only Parceis |
and 2 on Valuatlon. Map V3/8.

- 193 -
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EXHIBIT R-1

GEAUGA COUNTY
WELE Valuation Map V3/7

DATE GRANTOR B DEED_BOOK/PAGE
May 27, 1882 | Almon Holbiook 87/352

None - None None

Apr. 13, 1979 Resol. # 79-57

Geauga County Brd. Comm.

WELE Valuation Map V3/8

DATE . GRANTOR - DEED_BOOK/PAGE

Apr. 13, 15879
oct. 27, 1882

Geauga County Brd. Comm, _Resol. # 79-57

l None
Painesvilte & Hudson RR 87/586

None I None '

This conveyance has been exammed
and the grantor has complied with
sections 310-202 and 322.02 of the

rev@sd code.

‘FEES £r

EXEMPT. . ..

RE TRANSTER § i — L&~ s
JAMES W. McKEEN
COUNTY AUDITOR
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WHEREA3, the Board of Park Commissioners of the Erie Metro-
Parks, a duly organized park district under the laws of tha State
-9f Ohio, ("the Board")  has previocusly determined that it 1s
necessary to acquire certain real property interests in Erie County
by purchase or condemnation proceedings in order tc conserve the
natural fesource.s of the Erie Mstroparks and Erie County by the
creation of parl:s., parkways and other reservations of lands for the
use and benefit and enjoyment of the public; and A

WHEREAS, thae Wheeling & Lake Eris Rallway Company ("wWheeling")
for many years has canducted failroad cperations in Erie County and
acquired various ownership interests and rights of usage in the
.real property on which it has' conducted those oparations: and

WHEREAS, the BPBoard desires to acquire a rxight of usage
respacting 'certain of Wheeling's.property in Erie County, Chio;

HOW THEREFORE, in consideration of the mutuval promises and
Covenants each to the other made, and other good and valuabla
consideration, the Board and Wheeling do hersby promise, covenant
and agree as follows: .

BECGTION 1 GRANT CF RIGHT OF USAGE

a) Wheeling hereby grants to the Buard a paermanent right of
usage ova.f and across the property described in Exhibit "Aw
attached hereto {(the "Property") for the purpose of use by the
public as a linear parkway, such use to include but not be limited

to recreational, bicycle and pedastrian use.

Exhibit SE-9
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b} The right of usage granted to the Board shall be
exclusive except for and subjeét however to a continuing right of
Wheeling to install, run and maintain one (1! railway line over the
Property; provided however, that Wheeling shall give to the Board
not less than hinety (50) days written notice of its intention to
install, run and maintain such line,

c) In the svent Wheeling exerclses its right to install) run
and maintain a railway line, Wheeling and the Board mﬁtually agrea
tﬁ coopaerate in locating upon the Froperty the area to be occcupied
by the railway line as it may afréct tha Board's right of usage,
the intention being that both usages shall be compatlble and shall
not interfere sach with the othér. TQ the extent practicabla, the
Board shall design and locate its linear park on the westarn side
of tha Property (the river side) leaving approximately one-half of
the width of ﬁha Property for Wheeling's-future rail uze. However,
the Board shall have the praeminent right to use thosse portions of
the Proﬁarty which will not physically accommodata the dual uses.
In that event, the Board shall permit Wheeling, if it so elscts, to
bear the expgnsé of constructing an alternative route for the
linaar park over those portions of.thu Property., After construc-
tion of the linear park, Wheeling shall be respeonsihle for any
Tuture capital axpenses incident to accbmmodating its future rail
use as to those portions of the Property. Netwithstanding the
foragoing, so 1ongAas Wheeling does not lay trackage and .commence
to run a vallway line on the Proparty, the Board shall ba frae to

usa all or any part of the ballast area of the property for its
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linear park. Upon reasonable hotice to the Board of wWheeling's
intention to commence te run a railway line on the Property, which
notiée shall also advise the Board as to those parts of the ballast
area which wheéling deems will be needed for active rail use, the
Board, rhall then design or relocate its linear park so that thosge
parts of the ballast area which are mneeded by Wheeling will be
vacated and relocated at the Board's expense on tﬁa wastern side of
the. Property (the river side),

d) The Board shall timely make and duly process with the
appropriaﬁe public.authsrities application for tax exempticn of the
Property, or so much thereof as may be eligible for‘exemption by
reason -of the Board's usage of the Property. Until such time as
Wheeling commences to rTun a railway line on the Property, and to
the extent that the Property remains subject to taxes when due, el
the Board shall reimburse Wheeling for such taxes upen submission
to it of proof of payment. Thereafter, Whealing shall pay such
taxes and be resbénsible for payment, without reimbursement, of
taxes imposed by reason of Wheeling's use of the Proyerty, and the
Board shall ke reaponsible .for taxes imposed by reason of the
Board's use of the ﬁroperty and shall reimburse Whealing
accordingly,

. €) The-pnrtiqs mutually agree that Wheeling and tha Board
shall jointly or severally secure and maintain public liability
insurance in auch amount{s) and for such cavarage as shali.
adequately protect Wheeling and the Board from all claims, lawsults

and damages which may be asserted against either of them as a
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result of the use of the Property. " The cost of such insurance
covarage shall be pro-rated between Wheeling and the Board as they
shall mutually agree. ,

£) Whealiné covenants that it will not, without the prior
written cdnaent of the Board, nortgage or ctherwize ancumber the
Property (except for the existing mortgages held by Bank of amexica
Hatlonal Trust & Savings Assocliation and the Bank of New York) nor
convay iﬁs right, title and interest in the Property to any persen,
firm or corporation during the terms of this Agreement, except for
a convefance thereof to the Board or to an affiliated entity of
Wheeling. The term‘"affiliated entity" shall mean for purposes of
- this Agreement a parent or subaidiary of Whealing cor an gntity into
which Wheeling is merged or consolidated,

Wheeling furfhar covenants that it shall remove or céuse
to be removed the Bank of America National Trust & sSavings
ﬁssociation and the Bank of Naw York mortgages upon full payment of
the pnrdhasa rrice to Wheeling. .

q) After the date of Closing and so long as Wheeling doas
not operate a line of rallway on the Property, utility charges and
other éxpensas pertaining to the Property ghall be borne solaely by
the Board, and any rents, income from leases, licenses, agreements
and privileges, if any, shall belong to tha Board. Upon activation
of the_operaﬁicn ¢f a line of railway by Wheeling, such expeanses
and income, if any, shall-be‘prn-ratad as the parties thenh agrea.

h) The parties mutually agrae that all matters in dispute

which may arise under the terms of this Section 1 which cannct be
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amicably resolved by the parties shall be submitted to arbitration
in accordance with the ru;es of the American Arbkbitration Associ-

ation, and the decision of.the arbitrators shall be final and

binding. -Thé cost of such arbitration proceedings shall be aqually
shared by the parties.
SECTION. 2 IRREVOCABLE LICENSE

The right of usage granted ta the Board by this Agreement
shall be deemed to be the grant of a license coupled with an
interest and shall be irrevucable until mutually terminated by the
parties, or by abandonment by the Beard.

EEQEIQHL; NO 'REPRESENTATIONS CONCERNIMNG MARKETABILITY OF
TITLE OR INTEREST

¥haeling makes no representation concerning the guality of its
title to the Property or the rights of usage Wheeling possesses to
the whole or any part of the Property. The Board acknowledges that
it, its agents and attorneys have had full and complete opportunity
to éxamine and consider the issue of title and rights of usage and
are fully informed ¢oncerning the same, The Board is acquiring a
right of usage in the Property without covenants or warranties of
any nature, and except as provided in the last paragraph of Ssction
1f, subject to any and all existing tenancles, encumbrances,
cagsements, rights, licenses, priviieges, agreements, coﬁenants,
conditions, restrictions, rights of reentry, poasibiiitles of
reverter, existing lawe and ordinances, and ordars of ragulatory
agencies. The Board's right of usage shall commence upon Closing
Yag is" and, without limiting the generality of the foregoing,
subjgct to any state of fa&ts which an accurate survey or prudent

5
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ingpection of the Property would disclose. The existence of any
facts, conditions, legal limitations or other matters to which the
grant of right of usage is subject shall not be asserted by the
Board as a breach of contract or, after Closing, as a basis for
sacking compensation or other redress from Wheeling, The Board
acknowledges that it may be necessary to acguire by purchase or
condemnation the intgrest of other parties in parts of the Property
in order to put the Property to its intended use,
SECTION 4 ' PURCHASE PRICE
' Thé. Board shall pay Wheeling as the purchase price for its
right of usage Two ﬁundfed Fourteen Thousand 5ix Hundred and 00/100
Dollars ($214,500.00) as follows:
A, Fourtean Thousand Six Hundred Dollars and 007100
{314,500.00 Dollars) at c1msing;.
B. One Hundred Thousand Dollars and 007100 ($100,000.00
Dollars) on or before November 1, 1995:; and
[0 Cne Hundred Thousand Dollars and 007100 (5100,000.00
Dollars) on cr-nefure Novauwber 1, 1996.

In the evant the Board falls to make payment of the purchase
price when due, the amount overdue shall bear iuterest at tha rate
of 10% per annum. In the evenf the Board fails to make a payment
for more than thirty (30) days Wheeling may seek Epegific perfor-
mance of this Agreement, rescission of this Agreement, damages or
any other rélief at law or eguity. In such event, the Board shall

be responsible for all of Wheeling's costs and expenses, including




o~ 244 Q32

attorneys fees, indurrad and mada necessary as a result of the
Board's failurae to wake timely payment of the purchase price.
SECTION § CLOSING

Closing shall be heid at Whealing's office in Brewster, Ohlo
or at such other place as the parties may mutually agree. closing
shall occur on a wutually agreeable date that is ﬁo mere than
thirty (30) days following the approval and execution of this
Agreement by all parties. Similarly, the parties shall schedulé
all other Closings necassary as a fasult of thie Agreement at a
nutually convenient place and time. V
SECTJON 6 . NOTIZES

All noticeé, requests, consents, demands, or other communi~-
cations yrelating to this Agreement, or required by this Agreement
to be gilven or submitted Ly one party Lo the other, shall be sent
by United Statés exéress or certified mail, or by a private courier
éervice, addressed as set forth below (or to such othar address as
either of the parties hereto may designate by written notice to the
other party). A return receipt shall be conclusive evidence of the
fact, date, and time of receipt. .

If %o Whealingt

Wheeling & Lake Erie Railway Company

Raasl. Estate Deapartment

100 East First Street

Brewster, OH 44613

If ¢ h o :

Board of Park éomﬁissionars

of the Erie Metroparks

3910 East Perkins Avenue
Huran, OH 44839
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BECTION ¥ BERTIRE AGREEMENT

This Agreement sets forth the entire understanding of the
parties hereto with réspect to the transactions contemplated hereby
and may not be amended except by written instrument executed by the .
paftias. Any previcus adqreements or understandings betwsen tha_

parties regarding the subject matter hereof are merged intcr and

superseded by this Agreement.
SECTION B8 SURVIVAL OF TERMS

All. terms, conditions, stipulations, obligations and pro-
visions of this Agreement shall survive Closing and ba binding upon
and inured to the benefit of, ard be enforceable by, the parties. .
BECTION 9 ARS8 IGRMENT
. Excepts as stherwise provided herein, naither_wheeling‘nor the
Board shall assign, pledge, encumber, or transfer this Agreement,
or any interest hevein, without the prior written consent of the
other party hereto, which consent shall not be unreasonably
withheld, _
SECTION 1D GOVERNING IAW

This Agreement and the rights and obligations accruing
hersunder shall be construed and enforced in accordance with the
laws of the State of Dhio and relevant federal law,
SECTION 13 EXHIDITS V

Exhibit A attached to this Agreement is intended to be, and

ig, specifically made a part ol this Agreement,
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BRGTION i3 WAIVER
Ro walver by aither party of any failura of, or refusal by,
the other party to comply with any opbligations under this Agreement

shall be desmed a waiver of any other or subsequent or continuing

fallure or refusal to so comply.
BECTION 13 TIME, TENDER

Tipe shall be of the essence of this Agreement. Formal tender
of deed‘and purchase noney is hereby waived.

BECTION 14 " BROKER )

The Board and Wheeling each represent to the other that it has
not dealt with any broker in connection with the transaction -
contamplatad by this Agreemenf. Each party shall assume any
obligation arising from of in connection with any action by any
broker or éther_party ﬁith whon such party may have dealt for a

commission or compensation.
- BECTION 15 ' bBLIGATIﬁNE OF SUCCESSORS
This Agreement and the rights and obligations aceruing

hereunder shall accrue to and be hinding upon any successor of the

parties,
GECTION 1€ IRBPECTION OF PROPERTY

It is understood bétween the parties herefa that the Property
has been inspected by the Board or its agents, that the right of
usaquis being purchased sulely in reliance upon suﬁh inspection
and that there have not been and are no reprasentaticns or

warranties, aexpraessed or implied, with respect to the physical

condition of the Property.
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BRCTION 317 ~ BFFECTIVE DATE

This Agreement shall be effective on the date it is executed
by the last party. }
GECTION 18 PENDING LYTIGATION

The partles shall cooperate with one ancther to bring to an
appropriate conclusion the pending litigation between the parties
(Boaxd of Park Commissioners of the Erje Metropatks v, Wheeling &
Lake ¥rie Raillway, ot al., Case No. %5-CV-099) at the Board's cost
and in a.mannar that affectuates the purposes of this Agreement.

In consideration whereof the parties have éxecutad this

Agreament by their duly authorized agents on the dates set forth

below,
S8ignad and ackaowledged WHEELING & LAKE ERIE
in tha presence of: RAILWAY COMPANY
By: o Lo YXILITH
its 1 '.:_L’.'f"‘ ..... e g .':;-[ZT
) C this L day of
"Jj - 'f:“,r'f ix" . . 1995

BOARD OF PARE COMMIBSIONERS

OF THE ERIE® METROTARKS

By:
its Pirecdr \Seerfery

1
this ;2 ™ay of Ondbe , 1995

1o




STATE OF OHIO

COUNTY OF

dply &
Serpeption

1995.

o
e

o

'y

P Fersonally appeared before me, the updersigned, a HNotary
I Public, in and for said county, -and te, ém_%_,
i ~ known to me to be the W@_{_@é %@EEHW & ERIE
RATILWAY COMPANY, the corporation “%hic

ingtrument, and acknowladged that he did eign the foregoing

ingtrument for and on behalf of said corporation, being thereunto

;f: g 'I‘IMON'(' OF, I have hereunto set my hand and official
tigaal at , this /3% day of .

: . Netary Publit, Slatg of Chig
STATE OF OHIO
COUNTY OF 5.

Personally appeared bafore me, the undersigned, a2 Notary
Public, in and for said County, and State, Jonathan Granvilla,
known to me to ba the Director/Secretary of the ERIE METROFARKS,
tha park district which executed the foragoing instrument, and
acknowledged that hie did-sign the foregoing instrument for and on
bahalf 'of.gaid park district, being thereunte duly authorized: that

. tha same. EEY -his free act and deed as such officer and the free act
i afd” deed d&f id park district.

‘ IN 'I'ESTIMON! THEREOF, I have hereunto set my hand and orficial
H seal at e iy 4., , this /1™ day of ileli v

S e S S o M ]
o 244 w036

j : 243 ‘
uted the foragoing

orized; .that the same is his free act and deed of saiad

'
1

_a@tm‘,{ A Drent
NGTARY PUBLIC SharyT L. Duran

ss My Comimission Expires August 29, 1999

K - '

1995,

FiwpHhkaiormolng s\

This instrument prepared by:

ARDREW J. WARHOLA, ESQ. and KEITH. A. WILKOWSKI, ESQ.

WARHOLA, O'TOGLE, LOUGHMAN, COCPER, WALINSKI & CRAMER
ALDERMAR & STUMPHAUZER . 900 Adams Street

502 Broadway P. Q. Box 1568

Lorain, Ohio 44052-0528 . Toledo, OH 43603-1568

(216) 244-1212 (419) 241-1200

'
’.
[ 7 -
\' G )i-i.ff.l' el 1Y 4
NOTARY PUBLIC R G A S rtae s MF 2




l. _ | , AT 244 riQ3?

EXHIBIT A

Situated in Erie County, State of Ohic, more particularly
deascribad as:

That portion of the Wheeling & Lake Erie Railway Company
lina of railway in Erie County, ohio, beginning at a
point on sald line that is 200 feet southwesterly of the
mainline point of switch to the Huron-Shinrock Connector
of the Norfolk and Western Railway Company ({uvrmerly The
New York Chicago and St. Louis Railroad Company, a/k/a
Nickel Plate Road) and further identified as Valuation
Station 559 + 41.72, Milepost 10.60 on Valuation Map
VS/11: thence in a generally scuthwesterly direction to
a point on sald rallway line that is jidentified "as
Valuation Station 232 + 21, Grantor's Milepost 4.40,
north &f Milan, Chio.

Excepting tharefrom that portion of the said railway line which i=s

uituated on property now owned by Howard P. Leber and Bandra J.

Leber, moxa pirticularly described as follows:

Situated in the 2nd Secticn of the Township of Milan,
commenocing in the. centar of the old State Rbad on the
socuth line of (what was formerly) Markhan's land; running
thenca N. 35" 504 west. Twelve chalns and 55 links to
the canter of the Milan Canal: thence N. along the canter
thereof to the center of the 0ld Huron River bed to the
south 1ine of John Curtis' tract; thence § 79* E. 27
- chains and 25 linke to the center of the highway’s thence.
H. 16-3/4* E. 13 chains and 39 links to the place of
beginning, containing 46.75 acres and further described
in the Option to Purchase Railway Easemant recordad in

Book 154, Page 271 of Deads in the office of the Eiie
County Recorder.

5ald strip of property balng approximataly 1500 feat in
length, more or less.

PRIOR TITLE references for the above-described property
recorded in LR2, page 26. '

- SUBJECT to all laws, ordinances, roads and highways, restric-
tions, conditions, easements, covenants, agreaments, leases,
reservations, encrcachments, and riqhﬁﬁ of tha public and titla

defacts, whather or not of record, and taxes and assessments after

the date heraof.




AND FURTHER SUBJECT to the perpatual easements and other

rights and licenses of Horfolk and Western Railway Company, its
successora and ass_iﬁns, to maintain, rapalr, rebuild, réplgca and
use a bridge or bridges and embankawnts, tracks and appurtenances
of its Buffalo-Chicagoe line at Norfolk and Western Railway Milepost
B-~233.57 and subject further to an eassment reserved by said
Horfoelk and Westarn Rallway Company for fiber optic purposes.

AND FURTHER SUBJECT to the reservation of the right of
Whealing to run and maintain a line of railvay over said property
as described In sSection 1({c) of the Sgreement Between The.Buard qr
P;rk commiasicners of Erie County and The Wheeling & Lake Erie

Railway cbmpany,,which Section 1(c) 18 fully incorporated herein by
refaerence.
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. RECONDING FEEs 22.90
%4 ) W}ﬂ.ﬂ&ﬁhm Date 067017598 Time. 143128
‘%Ef WHEELING & LAKE ERIE RAILWAY COMPANY, a Delaware corperatlen,

Grantor, for valuable conslderstion paid, grants .to THE BOARD OF
PARK CDE{ISSIDNERS OF THE BERIE METROPARXS, whosa current addrass ls
3910 East Perkins Avenue, Huron, Ohic 44838, the real property

comprieing a line of railway lecated in Erie County, State of ohio,
nera partlculafly-described as;

That pertion of the Wneealing & Lake Erie Railway Cowpany
line of railway im Erie cCounty, Ohile, beginning at a
point on smid line that is 200 fest southwasterly of the
maintine point of switch to the Huren-ghinrock Cannectox
of the Horrolk and Wastern Rallway Coupany (formerly The
¥ew ¥York Chicagoe and St. Louls Rallroad Company, a/k/m
Nickel Plata Rpad) and further identiried as Valuatinn
Station 559 + 41.72, Milepost 10.60 on Valuation Map
V9/11;: thence in a generally southwesterly direction ta
4 point on said rallway line that is ldentified as
Valvation Statien 232 + -21, Grantor's Milapost 4.40,
nerth of ¥ilan, Ohio. '

Excepting therefrom that portion of the said railvay line which is
sltuated on property now ownad by Howard P. Leber ang Sénﬁrara.
laber, more particularly descriked as follows:

Situated in the 2nd Sectlon of the Townshlp of Kilan,
commencing in the center of the old State Road on the
south line of (what was formerly) Markham!s land: running
thence N. 35" 50* west. Twelve chains apd $5 links to
the cantar of the ¥Milan Canaly thence X, along the center
thereof to tha. canter of the 0ld Huron River hed to tha
south lins of John Curtls' tract] thence 5 79° E. 27
chaing and 25 1inks to the center of the highway: thence
N, 16~3/4' E. 13 chains and 239 links to the place of
beginning, containing 46.756 acras and further describad
in tha option to Purchase Railway Easement recordsd in

Book 154, Page 271 of Deedg in the office of the Erie
county Recorder, '

Sald strip of proparty being approximatsly 1500 feet in
length, nora or lass.

PRIOR TITIE-rttartncoa for the shove~deacribed property
recordad in LR2, page 26.

ey
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BUBJECT +o all laws, ordinances, foada and highways,
reatrictiops, conditions, easements, aavaaants..aqrﬂcmsnts. leasss,
ressrvations, enoeroachmenta, and rightas of the publiec and tiela
defects, whether or not of record, and taxes and assessments after
‘the date hereaf. '

AND NFOURTHER SUBJECT to the perpetual easementz and ethar
rights nnq licenas of Norfolk and Weamterh Railway Company, its
suSeRsRoTs ANd auuicni, to nuintain, zapair, rebuild, replacs and
use a bridge or bridgea and embankxments, tracks and appurt&pances -
of {ts Buffalo-chicago line at Morfolk and Wastern Milepost B-
233,57 audl subject further to apn easemant reserved by sald Horfolk
and Wastarn Rajilway company fex fiber optic purposes. -

AND TURTHER BUBJECT to the reservation of the right of
Wheeling to rvp and maintain a lins ef railway over said property
as depcritad in fsction i(c) of the Agreszent Betwaen The Board of
Park Commissionsrs of Erie County and The wﬁlaling & Lake Erie
Reilvay Company, which seation 1{a} is fully incorporated herein by
refarence.’ . )

IN WITHEZE wnnnzdr, Wheeling & La¥s Eris Baillwoy Company bus
 waused ita corporata name to be subsoribed hereto by Reginald M.
Thempaon, its Vine BPrasident Mayketing/Real Estats, wnd William R.

callison, ita Vice FProsident - Law / Bacratary, as duly authorized
" by its Board of Dirsators.

Signed apd acxpowledged WHEELING & LAXE LRIE
in the pressnca cofi RATILWAY COMPANY

ﬂkzi%fééﬁiu?l-, By:’/Ezzfélfffpzzgéii;g/’
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Its _Vice President Macksting/Real Estate

this 32 gay of October |

1995

S




STATE OF OHIQ

; s
_ COUNTY OF 1\_@ )

Personally appsared bsafore pe, the pnd:rignad, a Hotary

Public, in-and for said County and State, . and
— ; known to ma to ke tha E5data,
and - ;, raspectively, of WHEELING & RIE .

HATLWAY COMPANY, the corporation which executed the Zforegoing
instrument; and acknowledged that they did sign the foregoing
instrupent for and on behalf of sald corporation, ksing thersunto
duly authorized; that the sama was their rreas act and duaed as such
officers and the fres act amd desd of said corporation.

o EREEOUNTY DHIO gEORiER

IN WITHESS ¥, I have hersunto set my hapd and official
sgal at ; thiz 340  day of "

1595,

OTARY PUBLIC

Sharyt L. Durant
Notary Putis, Staln of Ohis
My Commission Explres Augusl 29, 1430

QYED ay per Krie Coualy Raquiremyotd
' ﬁsgwﬂonﬂ{!-ﬂ thyy 4733-37-07 of ibe Ohblo
~delobirative Cods gahy, Ne Flsld Verificstions
*4r Ascuracy made

L0 A s

Erle Conaty Eaglneer. < \op\AD)

LIELY

This Cnveyanct has bea samine
. A the grandor has complied yith
v Sedlions 310-202 and 322,02 of tha Al Somtons rieo w4307 the O
I

revsed cadi, ‘And Seetlous 4733-37 thry 4733-37-07 of e Clta

S tratlvs Cod K
B or Ay, 40 e Vs

RE TRANSTEI 5 :
i ] | .
COUNTY AUBITOR : &7/ / €
’ D

e County Ehgtover
g )

_4:&-——._...__-‘
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" KNO W ALL PERSONS BY THESE PRESEN TS

THAT Xey Trust Company of Ohio, N.A. Trustee of the Testamentary Trust of Verna

. Lockwood Williams, the grantor, who claims title by or through instrument, recorded in Volume

80 , Page 453 , County Recorder’s Office, Erie County Probate Court Nos. 3147 and 8504 and
Leases Volume 17 Page 307 for the consideration of ten dollars ($10.00) received to full
satisfaction of the Grantees, Richard Rinella and Carol Rinella, husband and wife , whose TAX
MAILING ADDRESS willbe 9903 F River Road, Huron OH 44839

‘has GIVEN, GRANTED, REMISED, RELEASED AND FOREVER

QUI T-CLAIMED and does By these presents absolutely give, grant, remise, release and
forever quit-claim unto the said grantees Rxchard Rinella and Carol Rinella, husband and wife,
their heirs and assigns forever, all such right and title as Key Trust Company of Ohio, N.A.
Trustee of the Testamentary Trust of Verna Lockwood Williams, the said grantor, has or ought to
have in and to the following described plecc or parcel of land, situated in the Township of Milan,
County of Erie and State of Ohio:

Section 2; J. Forbes Tract and being more definitely described as foltows:

Commencing at a railroad spike, set, marking the intersection of the centérline of Franklin
Flits Road 30ft (Riverview Drive) with the centerline of the Wheeling & Lake Erie Railroad
(1004t); Thence South 08° 02' 58" West along the centerline of said railroad a distance of 325.65
feet to a point of curve; Thence southwesterly continuing along the centerline of said railroad,
along an arc of a curve to the right, having a radius of 1772.04 feet, a delta 0£02° 25'3 5",a chord
bearing South 09° 15' 46" West, a chord distance of 75:04 feet, an arc length of 75.05 feet to its
intersection with the westerly extension of the northerly line of a pareel owned by Richard and
Carol Rinella (DV 536 PG 97), and the point of beginning;

(1) Thence South 54° 28’ 00" East along said extension a distance of 109.75 feet to a point on
the easterly line of the Old Mﬂan Canal; -

(2) Thence southwesterly along said easterly line, along an arc of a curve to the right, having a
radius of 1872.04 feet, a delta of 03° 29° 02", a chord bearing South 13° 38' 26" West, a chord

distance of 113.81 feet, an arc length of 113.83 feet toa point on-the southerly line of said Rinella
parcel;

(3) Thence North 60° 48' 00" West along the westerly exténsion of the South line of Rinella a

distance of 154.88 feet to a point on the westerly line of the Old Milan Canal;

(4) Thence northeasterly along said westerly nght—of -way line, along an arc of a curve to thc left,
having a radius of 1722.04 feet, a delta of 04° 27" 02", a chord bearing North 11° 55' 25" East, a
chord distance of 133.90 feet, an arc length of 133.93 feet to ‘its intersection thh the Westerly
extension of the northerly line of sald Rinella parcel;

(5) Thence South 54° 28' 00" East along said extension a distance of 55.37 feet to the point of

-beginning, containing 0.4262 acre, more or less, but being subject to all legal }ughways, easements
and restrictions of d.
rictions of recor EXHIBIT

P A2 MICROFILMED
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| The above description was prepared from an actual survey by Daniel E. Hartung Jr., Professional
Surveyor No. 5667 in July 1999, The beanngs were assumed only for the purpose ot‘ indicating

angles

TO HAVE AND TO HOLD the premises aforesaid, with the appurtenarices thereunto
belonging fo the said Grantees Richard Rinella and Carol Rinella, husband and wife, their heirs
and assigns, so that neither the said grantor Key Trust Company of Chio, National Association,
Trustee of the Testamentary Trust of Verna Lockwood Williarns, nor their lieirs, nor any other
persons claiming title through or under them, shall or will hereafier claim or demand any right or
title to the premises, or any part thereof; but they and every one of them shall by these presents
be excluded and forever barred.

IN WITNESS WHEREQF, I have hereunto set my hand, tht? 5 %}r of February,

in the year of our Lord two thousand.

Signed and acknowledged in presence of: KEY TRUST COMPANY OF OHIO

2L L \%E Vi)

Lee Matxa Adssistant Vice Preszdcnt '

- STATE OF OHIO )
' ) ss. R ' '
CUYAHOGA COUNTY ) Before me, a Notary Public in and for said County

and State, personally appeared the above named Lee Matia, Assistant Vice President of Key Trust
Company of Ohio, National Association, Trustee of the Testamentary Trust of Verna Lockwood
Williains, who acknowledged that:he d1d sign the foregoing instrument and that the same is hxs
frce@ct and deed.

IN TESTIM ONY WHEREOF 1 have hereunto set my hand and official seal at Cleveland,
Obio, this _pzlla’day of February, 2000.

4 S 7 4 Y
B s ' Notary Public

M .
ThlS mstrumcnt prepared by Carpenter, Paﬁenbarger & Meyerhoefer, Narwq{gmg)km?f s?me O?héﬁiwéw Cy.
Paul F. Meyerhoefer, Attorney at Lszw My Commission Expires June 1i, 2000

o,

This conveyance has been examined
and the grantor a5 complicd with
sections 310-26G2 and 322.02 of the
Revised Code. e
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Eric Coumyf nditor
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ERIE COUMTY OHIO RECORDER
RN’ 200004166 Page 4 of 4

MILAN CANAL ACROSS RINELLA PARCEL

Being situated in the State of Ghio, County of Erie, Milan Township,
Section 2, J. Forbes Tract and being more definitely described as
follows:

Commencing at a railroad spike, set, warking the intersection of the
centerline of Franklin Plats Road 30ft (Riverview Drive)} with the
centerline of the Wheeling & Lake Erie Railroad (100ft).; Thence
South 08°02'58" West along the centerline of said railroad a distance
of 325.65 feet to a point of curve; Thence southwesterly continuing
along the centexline of said railroad, along an arc¢ of a cuxveé to the
right, having a radius of 1772.04 feet, a delta of 02925/35", & chord
bearing South 09°15'46" West, a chord distance of 75.04 feet, an arc
leéngth of 75.05 feet to its intersection withk the westerly extension
of the northerly line of a parcel owned by Richard &.Carol Rinella
(Dv. 536 PG 97), and the point of beginning; :

(1) Thence South 54928'Q0" East'along said extension a distance of
109.75 feet to a point on the easterly line the 0ld Milan Canal;

{2) Thence southwesterly along said easterly line, along an arc of

a curve to the right, having a radius of 1872.04 feet, a delta of
03229702", a chord bearing South 13°38'26" West, a chord distance of
113.81 feet, an arc length of 113.83 feet to a point on the southerly
line of said Rinella parcel; : o

(3) Thence North 60°48'00" West along the westerly extension of the
South line of Rinella a distance of 154.88 feet to a point on the
westerly line of the 0ld Milan Canal;

{4) Thence northeasterly along said westerly right-of-way line,.

-along an arc of a curve to the left, having .a radius of 1722.04 feet,

a delta of 04°27:22", a chord bearing North 11¢55'25% Rast, a chord
digtance of 133.90 feet, an arc length of 133,93 feet to its
intersection with the westerly extension of the northerly line of
said Rinella parcel; '

{5) Thence South 54¢28‘00" East along said extension a distance of.
55.37 feet to the point of beginning, containing 0.4262 acre, more or
less, but being subject to all legal highways, easements and

‘restrictions of record.

The above description was prepared from an actual survey by Daniel E.
Hartung Jr., Professional Surveyor No. 5667 in July 1999. The bearings
were assumed only for the purpose of indicating angles.
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QUIT CLAIM DEED

Key Trust Company nl‘ Ohio, National Association a national banking organization formed
under the laws of the United States, as Trustee of the Verna Lockwood Williams Trust, for
valuable consideration paid, the seceipt of which is hereby acknowledged, grants to Buffalo
Prairie, Ltd., an Ohio limited liability company, whose tax mailing address is P.O. Box 449,
Milan, Qhio 44846, the following REAL PROPERTY: Situated in the County of Erie, in the
State of Ohio. end in the Townships ofMiian and Huron:

All of the nght, title and interest Grantor holds in the property of the former Milan Canal
Company, including but not limited to the canal basin, locks, dry dock and tow path, and
further described in the attached Exhibit A, which is incorporated as part of this deed,

R ——Subject 1o easements, condluons, legal bighways, restrictions of record and the lien of unpzid real
“estate taxes,

Prior Deed Reference: Vol. 78 Page 239

Signed and acknowledged as to

grantor's signsture in the presence oft \g ﬁ % :
q;/ﬁ—«‘ﬁw e M
Witness _ Key Trust Company of Chto, Naticnal Association
wollomon 1. LJ,: By [ee A. Matra

Pleasc print pame legibly Its: /4'557_ V;”ag Pr‘e:z.ﬁé’vf

%ﬁ//zﬁé\

Witness

leac prlnt name qub)y

- RM 20‘5’32215'&“”” ouzo ReCORBek °f5§

' RECOR ING FEE: PE. 00
STATE OF OHIO, TLF Date 04/87/2000 Time 10:40:29
COUNTY OF CUYAHOGA, 5s: .

On Apiil _{ [, 2000, before me, the undersigned, a Notary Public in and for the said state,
personally appeared ___[ e M. pafra , personally known to me or proved to
e on the basis of satisfactory evidence to be the person who executed the within instrument as the
Ascrefant Vice Pre r-'pf...q" of Key Trust Company of Ohio, Nahona! Assoeiation, & national

WS%WW% - MICROFILMED. |
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banking organization formed under the laws of the United States, and acksiowledged to me that he is
authorized to execute this instrument on behalfof said corporaﬁon

: NotaryPubhc A
MCHAEE 3. THATKER, Krmay al m 'e; R
Hotory Pulfic, State of Ohle | . (R
My € fsslon has no exphall
Saction 147,03 ORC ‘f

‘This instrument was prepared by Pegay Kirk Hall, Attomey gt Law, Wright & Logai‘g, G_a lLP A. N

W:iness my hand and official seal.

e_,:'

o
/
-

o
b

4266 Tuller Road, Suite 101, Dublin, Ohio 43017. : WL, ) e

. . . L e a T -"(c, .:

After recording, return to: Buffalo Prairie, Ltd., P.O. Box 449, Milan, OH 44846 . - ‘¢ ) -
. e

T

o 2ofBELG3OTY W0 Reggmaey
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_ EXHIBIT A
Situate in the Townships of Milan and Huron, in said County of Erie and State of Ohio, being all the.
land with all the rights and appurtenances thereof, owned by said Milan Canal Company, within the
bounds of & strip of land one hundred and fifty feet in width, commencing at the Southerly end ofthe

canal basin of said Milan Canal Company, near the intersection of Main and Union Sireet, in the Village
of Milan, in said Erie County, Ohio, and running thence in a Northerly direction to the-mouth of the

Huron River, in the Village of Huron in s2id Erie County, and which strip of land is bounded on the West

by e line disiance fifty feet from and rurming North paraliel with the central line of the reilroad of the
Wheeling and Lake Erie Reffroad Company, as surveyed, located and in the process of construction on
July 12th, AD. 1881, between said Villages of Milan and Huron, and which said strip of land is bounded
on the East by & line distant One Hundred feet from and nummgNort.hparallel with the said central line
of said railroad as surveyed, located and being constructed as aforesaid; the East and West lines of said
strip of land being one hundred and fifty feet apart and running North parallel with ezch other and with
the central line of said reilroad as surveyed, located and being constructed as aforesaid from the said
Place of beginning to the said mouth of Huron River. Also all of the so-called Dry Dock and ell of the,
said canal Basin and all of the Upper and Lower Locks of said canal, with all the grounds and privileges
connected therewith in addition to what is included in the said strip of land above described, the said Diy
dock containing sbout one and 1/2 ecres, and the Canal Basin contammg about Five and 45/100 acres
of land be the same more or less. '

This conveyance has been mmml. ned
and the grentor has complied with
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- Erie County Auditor
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of Osiobor, ‘A, D. I904. : _ ’ !

' oL , . ¢. E. Gove
Recuivud ‘Pebruary 16th (1~15 P.H,) 1905 7 o - Justice of Peans ™™
Hecordnd Febwuary 27th; 1505, sy v C-Q-M-éﬂxadx‘u}r‘ Recordor, 1

V . .
= . : : aywﬁ_@mﬂ;mm? :

S LsgiblmyPoorOn pLo .
- Origlnat Instrumant e

Erie Gounty Recordsr”
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AT
Quit-Claim Deed
KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Prairie, Ltd.,
" the Grantor, olaiming titla by or through Instrument recorded in Volume
R 2ooloSi ¥z, Pege , Erie County Recorder’s Offica, for valuable
consideration thereunto given, and for the sum of Ten and 00/100 Dollars

($10.00) recoived to its full satisfaction of Rita M. Beverick, the Grantee,
whoss tax mailing addrese will be 10619 River Road, Huron, Ohlo 44839 doés:

GIVE, GRANT, BARGAIN, REM]SE, RELEASE AND FOREVER QUIT-
CLATM unto the said Grantes, her heirs and asmgns, all right, title and interest as said
Girantor hias in and to the following described premises, situsted n the Township of
Milan, County of Erie, and State of Ohlo; ‘

See Exhibit "A", attached hereto and made a pert hereof.

Permanent Parcel No(s):

So long &3, untid, and vpon express condition that said property notbe -
sold, transferred, or otherwise conweyed to Etle Metroparks, its successors
and assigns, Grantee covenants and agrees that this express condition runs
with the land, otherwise to revert to grantor, its suceessors and assigns.

-EXCEPT: Zoning ordinances, easements, reservattons, conditions and
restrictions of record, if any, and real estate taxes.and assessments, general
and special, which are a lien at the time of transfer, which Grautee :
assumes and agrecs to pay.

TO HAVE AND TO HOLD the above premises, with the appuztenanccs

thereunto belonging, unto the said Grantes, and her seperate heirs and assigns Torever, 50
long as sald condition and reversion as set forth herein de not occur.

IN WITNESS WHEREOF, the Grantor has hereunto set its hand the _2é

dey of __/2/50¢ & » 2000,
SIGNED AND ACKNOWLEDGED BUFFALO FRAIRIE, LTD.

IN THE PRESENCE OF:

'ELJ A M‘A‘W

¥ -
Fchans . Tohws o/ Bwin M. Coles, Sépretary
STATE OF OHIO )
e } ss.
_ERIECOUNTY )
" flateeant

BEFORE ME, 2 Notary Public in an& for said Coumy and State,
personally appeared the above-named Lisa A, Coles, President, and Edwin M. C;}ics
Secretary, on behalf of Buffalo Prairie, Ltd., an Olio limited Jiability cumpany

-
FREEMAN, LAvcocK & McDamEL -
. ATTORNEYS AT LAW '

Da

RH 2000051

et  MICROFILME

+

of 3
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IN TES'I'IMONYWHEREOF I have hereunto set my hand and Oiﬁcia.l scai at -
Sandusky, Ohio the é’ day of ﬂ}aﬁ e 2000 . » ..i....r. —

This Instrument Prepared By:
Jalfrey P. Layooek, Esq. NOTARY PUBLIC, STAT]
FREEMAN, LAYCOCK & MCDANIEL My cmmnns:onEarpsnausept.1j‘H '
54 East Main Streat

Norwelk, Ohio 44857

TRANSFERNOT NECESSARY.

gﬁi;zpw
: 7 Hfgrnomond.
S

geunior hea complied with
mﬂ:mmmsm:orm

sy /4712
s L T 1oL T mmms..—-‘—-—-—-—-—
. RETRANSFERsS. 45, 20

TUDE' .WND
Faie County Auditor

by

- EOOEEEIB MNTY UHIG REEORI!IER of 3
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o,

) follows:

* Parcel
-« Rita Beverick °

" Being situated :|,i'u ‘the State of Ohio,. County Bife Coahey Rhfidesn Township,
8ection 2, Abbott Tract and béing move Aef mnELLs.emﬂhed_'u..#__m

APPROVED &3 p& Erie Coonty Requirements ,
And Sections 473337 thra 4733-37407 ol the Ob
Administrative Code pnly, No Eield Vorification!

or Accaracy made.

O

Commencing at the intersection of. the centerline of River Road with

the South lire of pHe Abbott.Tract;

Thence Noxrth 47943'13n" Bast

along the centerline of River Read a digtance of 244.52 fect to a
polnt; Thence Noxrth 52°25'13" East continuing along the centerline

. of River Road & diptance of.295.48 feet to the Boutheasterly corner .

. of a parcel owned by EBdwin &% Lisa Coles {DV 519 PZ 775); Thence.
portherly along- the esasterly line of Coles by the following courses

* and dietances: Norkh 36913'47" West, 313.83 Faot; Theucts MNorth 02°
00'13" Bast, 340.00 feet; Themce Woxth B7°52'47" West, 200,00 faet;
Thence Noxth 49°53'47" West,. 52,33 fest to a polnt on the easterly
line -of the Old Mjlan Canal, sald point being the point of beginning;

(1) ‘Thence North 49°59'47" Wést contirming along the easterly line

D)

“of the 0id Milan Canal; . '

of Coles a .distance of 150.08 feet"t_q a point on the wesaterly line -

{2} - Thénce northerly along said westerly iine, along an arc of ...
.- & curve to.the right, having i radlus of 1004,93 feet, & delta of
© '23°32'55", a4 chord bearing Worth '50°00°54% East, a chord diptance

" of 410,15 feet, an aré length of 413.05 feet to a'podnt; ' -

" (3) Thence Noxth 61°47!24% Bast continwing along sSaid westerly

‘1ine a élstance .of 121.10 feet ko a

]

‘point, on the westerly line of

o a x:arcel, owned by Dale Hohler SDV. 570 PG 5'::1] P

~ (4) ' Thence South. 02°00'13" West along the westerly line of Hohler
a distance of 173.58 feet to a4 point on the easterly line of the

-~ 01d Milan Canal; -

~ () Thenoe Sduth '61°47'24* West along maid easterly line a distance

oFf '33.'?5 fest to & 'pg:l_.m:;:

. (6). Thence southerly continuing along said easterly line, along
- an ax¢ of a cuxve to the, left, having a radiue of §54.93 feek, a

deltd of- 23°51'33", a chord bearing

South 49°51'37" West, a chord.

distance of 353,45 feet, an ar¢ length of 356.01 feet to the
point of beginuning,’ contalning 1.5908 acre, more or less, but being
subject to all legal highways, easements and restrigtions of record. .

The abové deseription was prepared by Daniel E. Fartung Jr., . -

. Profesgional surveyor No. 5667 in Januaxy 2000, taken f£rom existing

deed Yecords and track :iglit—pf-wai-
. actual survey uiade by ma.. The bear

purpose of ingdl " shgled,
ﬁsﬁt}&ﬁﬁ&%’% '

- .§ DANIEL % L
Eg "HARTUNG, 9B, JE 5

) R
o oaguns® %‘(5
AL LAMD, o

maps and does net indlcate an

ngs ‘were agsumed only for the .
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Quit-Claim Deed

£ § : KINOW ALY, MEN BY THESE PRESENTS THAT Buffalo Prairie, Ltd.
the Grantor, claiming title by or through instrurmentracorded 1o Volume
N 2o0005 477, Peme , Eie Courity Recordsr's Office, for valuable
consideration thersumtd giveh, and for the sum of Ted snd 007100 Dollars
($20.00) voreived to ite-foll smisfasttm of Potricia A Charville, Trustee U/A
Fat’rlntn A. Charvills, datéd September 28; 1094 a& to an undivxdad 14
mterqst and Patricis A, Charille, Mayk !L(marvﬂla and Dovid A. Chaivills
/s Sur:ceskor'l‘mma U/A Leon: R. Charville Heted Saptemhar 28,1654 asto
an undivided % lntmsnt, the Gmnm. whice tax talling eddress will be

1181‘6 Rivex Road,_ Mllan. Ohio 44839 does:.

Mllan Counity of Erie; and State of Ohio:

Petm euienf Pareil N&(s).

GIVE, GRANT,BARGAIN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the said Grantecs; thielr siecessors.and dssigns, all right, title and interest as
Said Giafitor has in-and‘fo the following described premises, Sitinted t the Township of

See Exhibit "A", atfached heréfo and midls a piart Héredf;

tof. d
g2.00
10:53:07

Tine

RN 200005179

Jolin. W, & '

REGORDING PRI TET
2772000

TLF

and ngsigns.

-ag sei foxﬂi berein do notoecnr.

aﬁaxg‘ﬂs forever,

14 __, 2000,

Bolongas, yntik; ahd upoi :cxprws lmnﬁmon that. $ﬂ.1d -preperty not
be. sold,, wansfocrod; ot otherwise conveyéd to-Bife’ Mc’lmparks itH
. suceéssors aid.assigne. -Girahteés covenaht agd spree { ﬁmt this oxpréss
cohdition ruits with.the lanid, Uﬁlmw reveTtio pidnter, its suetessors

o EXCEPT: Zining ordinanges, ﬁasements, teservatlms, conditions.
- : . andrestrictibnis of fecord, i€ any, and rea) exbité aikes and alséssients,
. gevernl eand special, wh‘ich are 4 Hen at the Hima'of transttr, which
Gidritors dsstusc and agmu ‘to pay,: srﬂohg'as sinimﬁﬁlhm andyeversion

TO HAVE AND TO HOLI thé dbove: m&nlses, With thie dpputtbriances
“théreunto belnngiﬂ:g uato the \sa:ld Grantgas, andtheir Eeperate-héirs and

NESS WHEREOF, e Grantor lis héreubto setits band the o7 ¥

. SIGNED AND ACHNOWLEDGED BUFFALO PRAIRIE, LTD.
THF. PRESENCE. OFy-

STATE OF OHIO ) ’
ERIE COUNTY )

FREEMAN, LAYCoCK & McDAkwt,
Aﬂdnnm R ‘l..nw

EXHIBIT

Aﬁ_ 2 Nonwm..x.omn umsr

) : BEFORE ME, a Notary Public in and for said Cunty and Smg,
A personally appeared the above-named Lisa A. Coles; Prosident, and Edwin M. Coles,
' Setretiry, on bchalf of Buffolo.Prairie, Ltd an Ohio liinited iiab:hty mepany » -\
S 3

’ .i.l‘ . _C'-.‘"- byl

e
; C ™

MICROFILMED

‘Bate O4/

Exhibit SE - 14




s

)

T e Lo

- INTESTIMONY? OF, 1 hercumo sct. myhand and officiat seuil a
Sandusky. Ohio the of __,-2000,

) NO‘I‘“AR.Y PUBLIC

ROIN £, 8, RICKOLI
This Instrumont Prapared By: NOTARY FURLIC; STATE OF GHIO
Jefﬁ'e P. Layooick, Esq Wy Commiston’ ExpliesAvs: 17, 2008
{IAN LAYCOBK&MCDANJEL
54 Eaat Main Streot,
Norwatk, Ohio 34867
1hhouwﬁwuuﬂushtqmumhut T ‘ .
o na - nan
w' mﬁmﬁm{ﬁf WNSELR NOT NECESSAR
“Roviaed Corla i
e
mnmuﬁms-.ﬁ’ 3 ﬁ _
TIBE T HAMMOND
Bvte Courty Aditer
bi*‘ : _

0D0sETe -

e E 6:»!?1!: cbuuT'r nuiu Rzguswzg f %




.2 diFténge of 148,22 feet to & point; q-alang said westerly line

. & choxqd . P v ] .
of 352.33 feet bearing North 44°26!'32" Rast, a chord distance

B I T 4194994597

e L e = o i T0: 16147194886 . p.ora
J',, T EXHIBIT -
. A

Patricia Charville

Being siftuated in the Stave of Ohio, County of Erie, Milan Township,
gection 2, Ward Tract and X. Townsend Tract and being more definitely
described as followd:

Commencing at the intexsection of the_cenneriiné of the NYC & ST.LOUIS

Railroad with the centérline of the Wheelind & Leke Erie Railroad;

(1) . THencé North 89°40'20% Bagt along the centirline of the NYC & 8T.
Louis Reilyond a disysnde of 135,63 feat to a polht on the eastexly .
1ine of the 04 Milan Canal;

(2) ‘rhencs Solitlx 42910130 West alony the ‘eagnerly line of the 0ld
Milan Canal 4 distdrice of 1203.79 feet to 3 pofnts’

v 205TAE JRNTY HED REGEERS ot 4

(3) Thence southerly conninning_a;ong gaid eastarly line, along an
wia of a curve to the right, waving & madiyd of 2009.87 foet, a delta
bf 09°85100%, a chord bearing South 46%42750" West, & c¢hord digtande

of 3%8.30 feer, an are lengkh of 318.53 fedt wo & pointi

(4} Thence South 51°16'027 Wess continuidg along sald oasterly lime
a distgnce of 178,24 feet to A point; S

(5) @bencs soutlerly continiing along siid sastirly d#n6, along an .

. arc of n ouive to the left, Naving a radivs 6f 1337.40 feef, a delta

of 135391009, a SHord baaxiny Scuth 449261330 Wege, § chord @lstante
Of 316168 feet, an arc lenygth of 317.43 féet to & peint; o

(6) Theace South 37°37'02" West continaing along aqid-easﬁerly 1ine
4 distance of 148.22 feet to a pdinat; o '

(7) Thence gongherly continuing along salq eastexly line, along an
are pf a curve ty the xight, hawving a xadivg of 3919.73 feet, a delra
bE 02934'22%, & cloxd bearing Scuth 38°54'23" West, a thoxd digtance.
of 178,37 feer, dn ave length of 176.38 fedt to &4 poipt on the North
1ing of a pardel owned by Howaxd & Yahdda Lepdr (DV 537 »¢ 61);

A1kt Ance . . 8" West along tHe Nurth line of Leber &
Miggg#ggngi;lso.zs feet to.a point on the Wwesterly line of the 018.

(9) Thence northerly along the westerxl e Of tr . oy

1 A S B s - stexly line of the Q14 Milan nal:
glgggﬁ§n¢§:§zfﬁé?2§%‘°§ g@ Fg@blﬁfE: having a vadius of 37%9.$3c§g:%4
s s e o s el s A hord bearing North 389587117 East, a ¢ ’
disGatice of 178,16 feek, aw arc leagth of 17618 feet to a'pciﬁ:?rd

(39) Thente North 37 °3'Z 102" Bagt Cohtinuin

(11) Thence northexly continuj 2.6 g - '

: S : sanuing aléong said westexly i

are of & curve he . i exly line, along an
of 135391001, o chory Light, having a radius of 1482.40 feet, & detta

. 80 arc length of 353.16 feet to a point;




NOU-19-2008 13:34 FROM:MILAN LIBRARY 3194954697

e

TD: 164471546886  pL1sg

ERIE COUNTY OHIO REcuRn'E .
RH 2&0%0 178 ' ] g ol 4
(12) Thence North 51°16'02" Bast cont:nuing along Sald westerly line
a dzsuance of 178 24 féet to-a point;-

(13) Thence nerCheriy continumng along sgid westeyly. line, along an
art of a curve to tha left, having a radius of 1859.87 feet, a deltd
of 09%05" 003, a chord Bearing North ¢6°42'50* East, a chord distance
of 294,54 feec, an axc lenguh of 2%4.8% fiet to a point;

{14) Thence North 42%10720" Edst continuing dlong sald westerly lina

a distance of 1066.34 feet Lo a point or the centerline of the NYC &

ST. lonis Railroad;

(159 Tnenﬂa<Nbrth 89°40 120" Ragc along saxd.eentarlmne a distance of

67.82 feer, veo the point of beginning, com;aihiﬂg 7.8859 acxes, wore
on les‘s, of which 6.9577 goxed are in thHe Wexrd Tegde and 0.8992 acre

is ii the K. Tdungend Tract But beiny sub;ect to all legal highways,
ehséments and restrlctaﬁns af racord.

The above deacriptién was prepared by Daniel E, Hartung Jr., Frcf
Suzrveyor No. 5667 in Januaxy 2060. taken from exisring deed records
and Lrack faps and. dows not Sndicate an actual survéy made by me,
The bearxngs werie assumed, enly for the purpose of indicating anglee.

YED 03 por. Erto Cévpy & ulremnu
ﬁﬁgﬁom 1&73;-37 thru A4733.97.07 of the Obio
Admilnisirative. Codlo gty Nu Fhlﬂ Verlfications

for-Acouracy m“"’ § - :
AN AN e £ -ﬂwumm-?i"é’%
: BN Ay E,ﬁ ¢,&ﬁ55T fj&:s'
" Sl Eﬂﬁmur W\ L aa | O et ES
mfe; opnw e hmém ) '&';&3’0"&?{5“?%' &
. -- BRI 2
Hirnpa
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Quit-Claim Deed

ENOW ALL MEN BY THESE PRESENTS THAT Buffalo Prairie, Ltd.,
the Grantor, claiming title by or through instrument recorded in Volume
FA04005173, Page , Erie County Recorder's Offica, for valuable
consideration thereunte given, and for the sum of Ten and 007100 Dollars
{($10.00) received to its full satisfaction of Douglas Hildebrand, the Grantee,
whose tax mailing address will be 1610 Camgpbell St., Sandusky Ohio 44870
doas:

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the said Gramtee, his heirs and assigns, alj right, 1itle and interest as said
Geantor has In and to the following described premises, situated in the Townsh:p of
Milan, County of Erie, and State of Ohio:

See E);h:bxt "A", attached hereto and made & part hereof.

Permanent Parcel No(s}

S0 long as, vntil, and upen express condition that said property not be
sold, transferred, or otherwise conveyed to-Erie Metroparks, its successors
and assigns. Grantee covenants and agrees that this express condition nins
with the land, otherwise to revert to grantor, its successors aud assigns.

L

4

EXCEFT: Zoning ordinances, easements, reservations; conditicns and
restrictions of record, if any, and real cstate taxes and assessments, general
and special, which are a lien at the time of transfer, which Grantee .
assumes and agrees to pay.

TO HAVE AND 'l‘O HOLD the above premises, with the appurtehancéé

thereunto belonging, unto the said Grantee, and his separate heirs.and assigns fo;bver, S0
long as said condition and reversion as set forth herein do not occur..

IN WITNESS W}IEREOF the Grantor has hemunto setits hand the 24

day of /91‘%’”—« - ,2000.

SIGNED AND ACKNOWLEDGED BUFFALO PRAIRIE, LTD,
IN THE PRESENCE OF: -
#‘A‘M% By
Resoadalde o

Mﬂﬁ?& #'Q"M,/ ' ‘Edwin M. Coles, Séﬁretary

STATE OF QHIO }

Auion

BEFORE ME, a Notary Public in and for said County and State,
personally appeared the above-named Lisa A. Coles, President, and Edwin M. Coles,

PREEMAN. Lavcook 5 MCDANIEL

ArronNeEvs AT L.AW M ‘CROF‘LMEB

£4 EAST M STREET
HoAWALK, OHIO 44067

Secretary, on behalf of Buffalo Prairie, Lid., an Ohio limited Yiabilify compeny. -

3
3B

o=

-
ER

RN 2

GHT® RECO

aeffe

FEE
TLF Date 04/27/2000

1g.00

Tine 1Q:53:17
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IN 'J]’ES‘IIMDNY WHEREOY, 1 have hercunto set my hand and official seal at ™"
Sandusky, Obio the 24 ~day of A2 2000, e
' R
This Instroment p " d By: ' DAVIL W, MOFE ;
e Ly eparsd By: NOTARY PUBLIC, STATE OF OBIO™ + %
Jeffray B, Laycotk, Esq. ; oL <
FREEMAN, LAYCOCK & MCDANIEL My Commission Expives Sept. 17, 200] -
54 East Main Street : '
Norwalk, Ohio 44857 -
TRANSFER NOT NECESs ARy
- - ERIE -EOUWTY OHID RECORDER
RN BOOLODIDD - Page 2 of 3
-]




()

Doug Hildebrand ;|

- Being situated in the State of Ohio, County of Exie, Milan Township, Section No. 2,
Ward Tract and being more definitely described as follows:

Commencing at the intersection of the centerline of Mason Road with the centerline of
‘the Wheeling & Lake Erie Railroad;

() Thence South 48°40°10” East along ﬁle. centerline of Mason Road a distance of
100.01 feet to a point on the easterly line of the Old Milan Canal;

(2) Thence South 42°10°20” West along thie easterly line of the Old Milan Canal 2
distance of 810.12 feet to the centerline of the New York Central & St. Louis
i Ratlroad .

(3) Thence South 89°40°20” West along said cénterline a d:stancc of 203 .46, feet {o
a point on the westerly line of the Old Mllan Canal;

{4) Thence North 42°10°20” East continuing along said westerly line a dlstance of.’
945.37 feet to a point on the centerling of Mason Road;

(5) Thence Sbuth'48°40’ 10” East along Said centerline a distance of 50.01 feét to tﬁé
point of beginning, containing 3.0226 acres, more or less, but bemg subject to ail legal
hlghways easerients and restnctlons of record.

 The abéve description was prepared by Dantel E. Hartung Jx., Professional Surveyor

No. 5667 in January 2000, taken from existing deed records and track right-of-way
maps and does not indicate an actual survey made by me. The bearings were assumed

only for the purpose of indicating angles.
C it Chiting 7

Danie] E. Hartung JIr., }}Eﬁs

Erie County Requirements ‘“muum,,’
ﬁﬁggz :%5;-1-37 thin 4733-37-07 of the Obio @R f;_ E):F re) '3' :,,’
Administrative Code ouly, No Field Yerifications C ¢ %. 0%,

§ /7 DANIEL - %
£v f E. el
== 3 HARTUNG, JR. 2 0=
\ EQL  S-5667 5§§
. ] XA QINE
Erle Cmmty Engineer 00, ",‘} % '-"-.QISTE‘}(.%" \)q-..:-“
Date: AANY O . g O B¢
o Ta AL LA 0\\“‘\

T . ERIE COUNTY OHIO. REGCORDER '
RN BOOOOS180 Page 4 of 3
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NG I Quit-Claim Deed -

KNOW ALL MEN BY 'I'HESE PRESENTS THAT Buffalo Prairle. Lid.,
the Grantor, claiming title by or through instrument recorded in Volux;:ta
KN20tcos193, Peem , Erie County Recorder's Office, for valuable
consideration therounto given, and for the sum of Ten and 00/100 Dollars
($10.00) recelved to its full satisfaction of Pale A. Hohler and Ellen . Hohler,
husband and wife, the Grantees, whose tax malling address wlll ke 10807
River Road, Huren, Ohio 44839, does:

GIVE, GRANT, BARGMN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto {he said Grantess, their heirs and assigns, all right, title and interest as said
Grantor kas iin and 1o the following described premises, situated in the Township of
Milan, County of Ene and State of Ohio:

See Bxhibit "A", attached hereto and made a part hereof,

Permanent Parcel Nos):

So long as, vntil, and upon express condition that said property not
" be sold, transferred, or otherwise conveyed to Evle Metroparks, its
successors and assigns, Graniees covenant and agree that this express
condlt.wn runs with the land, othcrwnsc to rovert 1o grantor, ifs successors
and assigns,

EXCEPT: Zoning ordinances, ‘easements, reservations, conditions
_and restrictioiis of record, if any, and real estate taxes and assessments,
general and special, which are a lien at the time of transfer, which -
Grantegs assume end dgree to pay, 30 long as said condition and reversion
aa get forth herein do not occur, :

TO HAVE AND TO HOLD the ebove premises, with the appurtenances
thereunto belonging, unto the said Grantees, and their sepamte heixs and
assigns forever.

1N WITNESS WHEREOF, the Grantor has hsreuntd set its hand the
2L _duyof - Srore _, 2000,

SIGNED AND ACKNOWLEDGED .,  BUFFALO PRAIRIE, LTD.
IN THE PRESENCE O

Lisa A. Coles residegu -

WO EAV A N
Kichnes B -Tohwisoe Bdwin M., Coles,'secmjry
Coy | RH 2000093 nzguﬂﬁzk *
STATECFOHIO ) L o sﬂ%fg?," oH1g
ERIE COUNTY . ; o ' %u%gig wa%feoo.a\‘ Tine 10156
/“;'M : - . ._

_ BEFORE ME, a Notary Public in and for sm’d Coimty &nd sm},-,
personally eppeared the above-named Lisa A. Coles, President, and Edwin M. Coles,
Secretary, on behalfof Buffalo Praivie, Ltd, an Ohlo #mited sbility company,- .

. FREEMAN, LAYCOCK & McDaNiEL

S AICROFILMED

NorwaLK, OHIO asgsT

Exhibit SE - 16
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{

Sandusky, Ohio the _26_duyof A /zee ', 2000.

IN 'I’ESTIMONY WIIEREOF, I hiave herounto set my hand and official seal al

;.-,.1:.{:'-“.&, L
) 1.0 A
v

S PR
.r ,.a-—""""“'p‘

..i’s‘--'e;.

This Instrument Prepared By: NUI':) AvmWMQm‘{ 4,
Jeftrey P, Laycock, Esq. : ' Y FUBLIC, STATE OB 011G 11
FREEMAN, LAYCOGK & MCDANIEL g M’C”‘”"“‘”‘Wsﬂ‘gmm’; o
54 EastMalnStreet = - R
Norwalk, Ohlo 44857 ¥
; wtamined
. --‘m; i . - This comveyencs has boen ot
YRANSFER NOT NECEsgapy | | i sr b sousles vin

/ 27, speo  |imedR0

6" JUDE T, HAMMOND

Erlc County Audtor

by .

RN 206005455 Y UHI".HE-EQEEEE. of 3

i e,




P2t

.?arcé'],.' £
Dale Hohler

‘Being situvated in the State of Ohilo, County ot;"Erie,.Milan Township,

‘Section 2, Abbott Tract and being more definitely dese¢ribed as

follows!:

Commencing at the intersection of the centerline of River Road with
the South line of the Abbott Tract; Thence North 47°43'13" East
along the centerline of- River Road a distance of 244.52 feet to a
point; Thence North 52925'13* Bast continuing along the centerline
of River Road a distance of 345.48 feet to the southeagtexly corner
of a parcvel owned by James & Rita Beverick (DV 484 PG 704); Thence.

* northerly along the easterly line of Beverick by the following

courses and diptances: North 36°13'47% West, 295.31 feet; Thence
Horth 02°00'13" Bagkt, 609.05 feet to & point on the easterly line
of the 0ld Milan Canal, said point belng the peint of beginning;

{1) Thence Horth 02°00°13" Bast continuing along the easterly line
of Beverick a distance of 173.58 feet to a point on the westerly

line of the 0Old Milam Canl; . E

{2) Thence Norl;—h'sv,ﬂ'zé" Bast along said vesterly line a distance
of 141,24 feet to a point on the westexrly line of a parcel owned by
Rusgell & Mary Conway ‘(BV 135 PG 532); _

{3) Thence South 11°47 113% West alehg the westerly line of Conway
a distance of 132.55 feet to a point;

(4) Thence South 02°00'13” West continuing .along the sald westerly
1ine & distance of 55.72 feet to a polnt on the easterly line of
the 01d Milan Canal; . ) - L

(6) Thence South 61°47'24" West along sald easterly line a distance
of 115.10 feet to the point of beginning, containing 0.4269 acre, more
or -less, but being subject te all legal highways, easements and ’
restrictions of record. :

’:'The above description was prepared by Daniel E. Hartung. Jr.,
~ professional Surveyor No, 5667 in January 2000 taken from existing

deed vecowds and track right-of-way wxps and does not jindigate an
actnal survey made by wa. The-bearings wexe assumed only for the

‘puxpose of indicating angles.
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PN 2oop$r#3. (Regey » Eris County Reccrder's Office, for valuable

- Quit-Claim ‘Deed

- Milan, County of Erie, and State of Ohio:

2285

Time 10159507

~

KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Prairis, Ltd.,
the Grantor, claiming title by or through instrument recorded in Volume

£B3B5eh of ¥

NTY OHIO &

consideration thereunto given, and for the sum of Ten and 00/100 Dollars
($10.00) received to its full satisfaction of Theresa R. Johnston, the Grantee,
whose tax mailing address will ba 10601 River Road, Huron, Ohlo 44839, does;

FEE

. GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT- s
CLAIM unto the srid Grantee, her heirs and asmgns, all right, title and interest as said H-:
Grantor has in and to the following described premnses, situated in the Township of o

See Exhibit "A", aitached hereto and made a part hereof,

Permanent Parcel No(s):

8o long as, until, and upon express condition that seid property not be
sold, transferred, or otherwise conveyed to Erie Metroparks, its successors
and assigns. Grantes covenants and agrees that this express condition-runs
with the land, otherwise to revert to grantor, its successors and assigns.

EXCEPT: Zoning ordinaﬁces. easements, reservations, conditions
and restrictions of record, if any, and real estate taxes and assessments, -
general and special, which are a lien at the time of transfer, which Grantes

assumes and agrees to pay.
TO HAVE AND TO HOLD the above premisas. with the appurtenances '

thereunto belonging, unto the sald Grantes, and her; Separate heirs and v
aggigna forever, so long as sald condition and 1eversion es set forth herein do

not occur.

IN WITNESS WHEREOF, the Grantor has hereunto set its hand the
L6 _dayof drere + 2000,

SIGNED AND ACKNOWLEDGED BUFFALO PRAIRIE, LTD.
IN THE PRESENCE OF: . S

R\ M’f“bKBy: |

Keharo H. TotwsSont

STATE OF OHIO )
) ss.

_ERIEGOUNTY )
ey
% BEFORE ME, a Nomy Public in and for said County.and State
personally appeared the above-named Lisa A. Coles, President, and Edwin M. Cnles,
- Secretary, on behalf of Buffalo Prairie, Ltd., an Ohlo limited liability company,

FREEMAN, LAYcocK & McDANIEL
ATTORNEYS AT LAW

4/82/2000

RECORDING
TLF Date ¢
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"IN TESTIMONY WHEREOF, | have hereunto set my hand and ofﬁclal seal at

Sandusky, Ohio the _ 24 _ day of

e b » 2000,

- DAVID W.

This Instrumont Propared By: NOTARY FUBLIC, mm,omf 1. ;m,,
Joffrey P. Laycock, Esq. . LA
‘FREEMAN, L AYGOGK & MCDANIEL My Commisclon Expires Sefit; “’m""’ >
54 East Maln Straet . et
Norwalk, Ohio 44857 gy
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o . : APPROVED as per Erle County Reqplrements
. ) ) And Sectlons 4733-37 thru 4733-37-07 of the Oblo
z ) ) . : Admidistrative Code only, No Field Verifications
R for,

coracy made.

butesl 8
-Albert & Theresa Johngton

Being situated in the State of Ohio, Count:ﬁ:'e_ Fﬁgn%an Townshi‘}?!ml%
Section 2, Abbott Tract and being more definitely described as
follows:

Commencing at the intersection of the centerline of River Road with
the South line of the Abbott Tract; Thence Noxrth 47943'13" East
along the centerline of River Road a distance of 244.52 feet to a
point; Thence North'52°25'13" East continuing along the centerline
of River Road a distance of 528,67 feet to a point; Thence North 53¢
" 46'13" Bast continuing along the centerline of River Road a distance.
of 681.86 feet to the southeasterly corner of a parcel owned by
Alan & Nancy Anderson (BV 439 P@ 638); Thénce northerly along
‘the easterly line of Anderson by the following courses and distances:
North 20°22'47" West, 293.10 feet; Thence Noxrth 12714'47" West,
416,81 feest to a point on the easterly line of the 0ld Milan Canal,
sajd point heing the point of beginning;

{1) Thence North 12°14'47" Hest continuing along the easterly line
of Anderson a distance of 42.62 feet to a point; -

{2) Thence North 05°39'47" West continuing along the easterly line
of Anderson & distance of 118.05 feet to a polnt on the westerly
line of the 0ld Milan Canal;: : .

(3) Thence North 61747'24" Eagt along sald westexly line a distance
of 216.34 feet to a point ovn the westerly line of a parcel owned by
River Bend Development (DV.519 PG 775};

(4) Thence South 09°35'47" East along the weaterly line of River
‘Bend parcel a distance of 117.96 feet to a point; .

(5) Thence South 09°02'47" East continuing alonQ said westerly line
a distance 6f 40.44 fest bto a point ¢n the easterly line of the 0ld
Milan Canal; - .

(6) ‘Thence South 61947'24" West along sald right-of-way line a )
dlstance of 222.40 fest to the point of beginning, containing 0.7626
acre, more or less, but being subject to all legal highwaysa, easements
and restrictions of record,

The gbove description was prepared by Daniel E. Hartung Jr.,
Professlohal Surveyor No. 5667 in January 2000, taken from existing
deed recorde and track right-of-way maps and does not indicate an
actual survey made by me. The bearings were assumed only for the

purpese of indicating angles. . . .
' : : DHIO RECORDE
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-~ - T APPROV!ED ;I_;el'“éﬂ;ﬁuunt;.rneqnlmm;nt.s

.. / , And Sectlony 4733-37 thru 4733-37-07 of the Oblo

Administrative Code puly, No Field Verifications
cnracy made,

Parcel 9
River Bend Davelopme:
. ) Erie County Engineer
Being situated in the State of Chio, C e e

Section 2, Abbott Tract and being more definitely deseribed asg
follows:

Commencing at the intersection of the centerline of River Road with
tha Scuth lina of the Abbott Tract; Thence North 47°43'13" Bast
along the centerline of River Road.a distance of 244.52 feet to a
point; Thence North 52°25'13" East continuing along the centerline
- of River Road a distance of 528.67 feet to a point; Thence North 53°,
46'13" Eagt continuing along the centerlina of River Road a distance
of 741.86 feet to the southeasterly corner of a parcel owned by
Albert & Theresa Tohuston (DV 491-PG 73; Thence northerly along
the easterly line of Johmston by the following courses and distances:
North 29°22'47" West, 293.10 feet; Thence North 53¢46'13" EBast,
150.00 feet; Thence North 09°02'47" West, 393.23 feet to-a point on
the easterly line of the 0ld Milan Canal, szld point being the point
of beginning;

(1) Thence North 09°02'47" West contining along the easterly line
of Johnston, a distance of 40.44 feet to a point;

{2) Thence Noxth 09°35*47" West continuing along the éastefly line
of Johnston a distance of 117.%8 feet to a point on the westerly line
‘of the Old Milan Canal: :

(3) Thence North 61°47'24" East along said westerly line a distance of
162.68 feet to & point on the westerly line of a parcel .
owned by Bliot F. Fischer & Kiuwberly Relid-Fischer (BV 443 pG 23};

(4) Thence South 09°35'47" East along the westerly line of Figscher
parcel.a distance of 89.06 feet to a polnt; '

(5) Thence South 02°31'13" West continuing along said westerly line
4 distance of 76.32 feet to & polnt on the easterly line of the 0ld
Milan Canal; Co .

(6) Thence South 61°47'24" West along said easterly line a distance

. of 146.18 feet to the point of beginning, c¢ontaining 0.5477 acre, more
or less, but being subject.to all legal highways, easements .and
restrictions of record.

The above description was prepared by Daniel E. Hartung Jr.,
Professlonal Surveyor No. 5667 in January 2000, taken from existing
deed records. and track right-of—w:zhmaps and doee not indicate an
actual survey made by me, The bearinga were assumed only for the

purpose of indicgﬁ&ngmangleau
. 25,
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EXHIBIT

A-6

St T

Quit-Claim Deed

KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Prairie, Ltd.,
the Graittor; claiming title by or through instrument recorded in Volume

Fl 200005172 Page- ______, Erie County Recarder's Office, for valuable

consideration the:eunto given, apd for the sum of Ten and 007100 Dollars
($10.00) received to its, full satisfaction of John F. Landoll and/or Virginia A.
Landoll tyA John F. Landull and/or Virginia A. Landoll, Co-Trustees Landoll
Family Revacable I.i:ning Txustdamd July 24, 1998, the Grantess, whose tax
mailing address will be 12615 River Road, Milan, Ohio 44846 does: .

GIVE GRANT, BARGAIN, REMIBE RELEASE AND FOREVER QuIT-
CLAIM unto the said Grantees, thoir succéssors and asslgns, all right, title and interest as
said Grantor has in and to the following deseribed p premises, situated in the Township of
Milan, County of Erie, and State of Qhio:

See Exhibit "A", attached hereto and-made a part hereof.

Permanent Patce]l No(s):

So long as, until, and upon express condition that said property not
be sald, transferred, or otherwise conveyed to Erie Metroparks, its
successors and assigns, Grantees covenant and agree that this express
condition runs with the land othermse to revert to grantor its snccessors

-and assigns.

EXCEPT: Zoning ordinances, easements, reservations, conditions and”
testrichions of record, if any, and real estate taxes and assessments, general

_and special, which are a lien at the time of transfer, which Grantees -
assume and agree to pay.

TO HAVE AND TO BOLD the above premises, with the appurtenances l
therennto belonging, unto the said Grantees, and their suceessors and assigns forever, 50
long as said condition and reversion as set forth herein do not occur.

IN WITNESS WHEREOF, the Granior has hereunto setitshand the _ 7¢
dayof _ Alewre , 2000 . :

SIGNED AND ACKNOWLEDGED . BUFFALO PRAIRIE, LTD.
IN THE PRESENCE OF: o

Bichans B TohnSa s’

KN 2000051

| o, EXIE Eﬁugv oHI0 Rscoﬂﬁeslt or
STATE OF OHIO } T
} ss. TUF Daboe 04/27/2000  Tiwe 1o=.47;
_ERIE COUNTY }
Aeito

BEFORE ME, a Notary Public in and for said County and State,
personally appeared the above-named Lisa A, Coles, President, and Bdwin'M. Coles,
Secretary, on behalf of Buffalo Prairie, Ltd., an Ohio limited liability company.

FrREEmaN, Lavycock & MchDanMIEL
ATTORNEYR AT LAawW

. Nomwtic, O adont MICROFILMED

w
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I[N TESTIMONY WHEREOF I have hereunto set my hand and offlclal seal at
Sandusky, Ohio the 24 _ day of . /é’ﬁ,px < 2000

.-‘_-'_ mvmwmom P
This Instrugent Prepared By: - : N ‘ : ity 2"}1-
Jeﬂfey'p 13)‘059"} - i \1 i [ 7, 3] :
FREEMAN, LAYCOCK&MCDANIEL A ., messng L2000
54 East Main Street e . e
Norwalk, Ohlo 44857 ' :

This eo;
an thMh“m

L NSFER NOT '\IECESSARY _

Waz{wf

JUDET, HAMMOND
Erie C"W'.‘I Audilm-

ERI CDUHTT OHID RECDRDER
RH 20000 175 : Page 2 of 3




m 3
Landolt Parcel

Being situated in the State of Ohio, County of Erie, Milan Township, Section 1,
Sublot No. 10 and being more definitely described as follows:

Commencing at the intersection of the South Ime of Sublot 10, with the centerline of
the Wheeling & Lake Erie Railroad;

(1) Thence South 89°47740” West along the North line of a parcel owned by Warren
Tones (DV 308 PG 247), said line also being the South line of Sublot 10 a distance of
- 52.01 feet to a point on tha westerly line of the Old Milan Canal;

(2) Thence North 15°47'40“ Bast along the westerly line of said Canal a distance of -
- 648,03 feet to a point on the South line of 2 parcel owned by Gerald & Robin Nickoli
(BV 153 PG 60);

. (3) Thence North 88°15'00” East along the South lire of said Nickoli parcel a dlstance _
of 157.32 feet to a point on the eastedy line of the Old Milan Canal;

(4) Thence South 15°47°40” West along- said easterly lme a distance of 652.44 feet to
a point on the South line of Sublot 10; ’

(5) Thence South 89°47°40" WcSt aIOng the Soutli line of Sublot 10 2 distance of
104.03 feet to the point of beginning, containing 2,2391 acrés, more or less, but being
subject to all legal highways, easements and restrictions of record.

The above description was.prepared by Daniel E. Hartung Jr., Professional Surveyor

No. 5667 in February 2000, taken from existing deed records and track right-of-way

maps and does not indicate an actual survey made by me. The bearings were assumed
- only for the purpose of mdmatmg angles.

APFROVED us per Erie County Requirements A Daniel E. Hartung Jr.

And Sections 4733-37 thra 4733-37-07 of the Ohio '
Administrative Code only, No Field Verifications ity
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+#%0  Quit-Claim Deed

ENOW ALL MEN BY THESE PRESENTS THAT Buifale Prairie, Ltd.,
the Grantor, claiming title by or through instrument recorded in Volume
/ﬁ/ﬂ‘mﬂgz Rege __, Erie County Recorder's Office, for valuakle
consideration thereunm given, and for the sum of Ten and 00/100 Dollars
($10.00) received to its {ull satisfaction of Michael P. Meyer, the Grantee,

5p
26. 00

. .
"N E00R0E Buwry onro rebifBek °F

whose tax mafling address will be 10719 River Road, Huron, Ohio 44839 does: 5

. Y
GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT-' , 5
CLAIM unto the said Grantee, his heirs and assigns, all right, title and interest as said S
Grantor has in and to the following described prermises, sitwated in the Township of it
Milan, County of Erie, and State of Ohio: =5
3
S

See Exhibit "A”, attached hereto and made a part hereof.

Permanent Parcel No(s):

So long as, until, and upon express condition that said property not be
sold, transferred, or otherwise conveyed to Erie Metroparks, its successors
and assigns. Grantee covenants and agrees that this express condition runs
with the land, otherwise to revert to geantor, its suecessors and assigns,

EXCEPT: Zoning ordinances, easements, reservations, conditions and
restrictions of record, if any, and real estate taxes and assessments, genefal

" and special, which are a Tien at the time of wansfer, which Grantee
assumes and agrees to pay.

_ TO HAVE ANDTO HOLD the above premises, with the appurtcnanccs
thereunto belonging, unto the said Grantee, and his separate heirs and assigns forever, so
long as said condition and reversion as set forth herein do not ocour. .

IN WITNESS WHEREOF, the Grantor has hereunto set its hand the .28 -

day of __Zer ., 2000.
SIGNED AND ACKNOWLEDGED BUFFALO PRAIRIE, LTD.
IN THE PRESENCE OF:
WM«%’Z‘ By:
i , President
a, wd H J‘o b nsom “Edwin M., Coles, SecrcmF

sm‘re}or: OHID )

) ss.

_ERIECOUNTY )

//M-PMJ . i

, BEFORE ME, a Notary Public in and for said County dnd State,
- personally appeared the above-named Lisa A. Coles, President, and Edwin M. Coles,
.;' Secietaty, on behaif of Buftalo Prairie, Lid., an Ohio limited liabifity company

-

FrREEMAN, LAavecocK & McDANIEL
ATTORNEYS AT LAW

54 TAST MAME STREET Miﬁﬁ{)F! L?\ﬁ EIP Exhibit SE - ], 9

NORWALK, OHIO 44887




IN TESTIMONY WHEREOF, I have hereunto set my hand and official seal at
i |, 2000,

Sandusky, Ohio the __2¢  day of _

This Instrument Prepared By:
Jetitey P. Laycock, Esa.

FREEMAN, LAYCOCK & MCDANJEL
£4 East Main Street

. Nonvalk, Chio 44857

psre

ERIE COUMTY OHIO REEURDEE -
- RH 200005189 age £ of
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NOTARY PUBLIC, STATE OF ORIO‘/,
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Parcel 20

Mike Meyer

’ Belng'SLtuated 'in the State of Ohio, County of Erie, Mllan Townshlp,

Section 2, J. Forbes Tract and being more deflnltely described as
follows:

Commencing at the intersection of the centerline of River Road with
the South line of the J. Forbes Tract; Thence North 32°53'47" East

- along the centerline of River Road a dlstance of 715.90 feet to

the northeasterly corner of a parcel owned by Charles & Betty Hahn
{(DV 517 PG 536); Thence North 54°51'13" West along the northerly line
of Hahn a distance of 287.05 feet to a point on the easterly line of
the Old Milan Canal, said point béing the point of beginning;

(1) Thence North 54°51'13" West along Lhé northerly line of HAHN

a distance of 150.20 feet to a p01nt on the westerly line of the
014 Mllan Canal;

(2) Thence northerly along said westerly line, along an arc of

a curve to the left, having a radius of 3133.10 feet, a delta of
04217'46", a chord bearlng North-35°59'57" East, a chord -distance of
234 .87 feet. an arc length of 234.93 feet to a point on the southerly
line of a parcel owned by Alice Fowler (DV 464 PG 202);

(3) Thence South 55°26113" East along the southerly line of Fowler

a distance of 150.01 feet to a point on the easterly line of the
014 Milan Canal;

(4) ‘Thence southerly along said easterly line, along an arc of

‘,a curve to the right, having a rddiusg of 3283.10 feet, a delta of

04°07'35"%, 'a chord bearing South 35°56'49" West, a chord distance
of 236.40 feet, an arc length of 236.45 £feet to the poznt of

- beginning, containing 0.8116 acre, wore or -less; but. being subject

to ‘all legal highways, easements and restrictions of record.

The above description was prepared by . Danlel E. Hartung Jr.,
Professional Surveyor No, §667 in January 2000 taken from existing

-geed records and track right-of-way maps and does not indicate an

gctual. survey made- by me. The bearings were assumed only for the
PurpOSE of indicating angles.

‘\“ummu,,’b

- ' SEOF A
APFROVED as per Erie Couaty Requiremants §' "-‘o‘_.- - ’%
And Sections 4733-37 thra 4733-37.97 of the Oblo S 7 DANIEL "—,_ =
Administrative Code only, No Fiéld Verifications Syl e s
r Accuracy made. =1 HARTUNS JR.iIOE .
\‘J - . ‘-.;:_% S-5667  igS \
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'j/jf - ' Parcel 19

I

Y

Charles & Betty Hahn

Being situated in the State of Ohio, County of Erle, Milan Township,
Section 2, J. Forbes Tract and belng more deflnltely described as
follows:

Commencing at the 1ntersectlon of the centerline of River Road with
the South line of the J. Forbes Tract; Thence North 32°53'47" East.
along the centerline of River Road a dlstance of 615.90 feet to

the northeasterly dorner of a parcel owned by Henry Seibert (DV 403
PG 805); Thence North 54°51'13" West along the northerly line of
Seibert a distance of 297.51 feet to a point on the easterly line
of the 0ld Milan Canal, said peint being the. point of beginning;

{1} Thence Nerth 54°51113" West along the northerly line of SEIBER
a distance of 150.51 feet to a point on the westerly line of the
0ld Milan Canal;

{2) Thence northerly along said westerly line, along an arc of-

a curve to the left, having a.radius of 3133.10 feet,.a delta of
01°49'54", a chord bearlng North 39°03'47" East, a chord distance of
100.16 feet, an arc length of 100.16 feet to a point on the southerly

line of a parcel owned by Mlke Meyer (BV 080 PG.648);

{3} Thence South 54°511'13" East along the seutherly line of-Meyer :
a distance of 150.20 feet to a.point on the. easterly 11ne of the
01ld Milan Canal;

{4} ‘Thence southerly along said easterly line, along an arc of

a curve to the right, havnng a. radius of 3283.10 feet, a delta of
01°44'51" ' a chord bearing South 38953102%. West, a chord distance _
of 100.14 feet, an drc length of 1.00.14 feet to the point of beginning
containing 0. 3449 acre, more or lesg, but being subject to all legal
hlghways, easements ‘and restrictions of record.

The above description was prepared by Daniel E. Hartung Jr.,

- Professional Surveyor No, 5667 in January 2000 taken from existing

deed records and track right-cf-way waps and does not indicate an

. actual survey wmade by me. Thé bearings were assumed only for the

purpose of indicating angles.

@I,Jﬂ%mw

Daniel E. Hartung Jr./ [PE,PS
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Parcel 18
Henry Seibert

Being situated in the State of Ohio, County of Erie, Milan Towhshlp,
Section 2, J. Forbes Tract and being more definitely described as
follows:

Commencing at the intersection of the centerllne of River Road wlth

. the South line of the J. Forbes Tract; Thence North 32°53'47" East-
"along the c¢entexrline of River Road a dzstance of 481,90 feet to

the northeasterly corner of a parcel owned by Gary & Virginia Steéiner
{DV 505 PG 80); Thence North 54°51'13" West along the northerly line of
Steiner a distance of 316.33 'feet to a point on the easterly line of

the 0ld Mllan Canal, said point being the point of beginning;

(1) Thence North 54°51'13" West along the northerly line of Steiner
a 'distance of 151.17 feet to a point on the westerly line of the 0Old

Milan -Canal;

' (2) ‘Thence northerly along said right-of-way line, along an arc of
a curve to the left, havlng a radius of 3133.,10 feet, a delta of

02°27'45", a choxad bearlng North 41°12'37" East, a chord distance of
134.65 feet, an arc length of 134.66-feet to a point on the southerly

line of a pareel owned -by Charles & Betty Hahn (DV 517 PG 536),

'-{3) Thence South. 54°51'l3" East along the southerly line of Hahn
a distance 'of 150.51 feet to a point on the easgterly Iine. of the g
0ld Milan Canal; .

;h_ | ‘{4) Thence southerly along said easterly line, along an axc of
o a curve to .the: rlght having a radius of 3283.10 feet, a delta of
St Q2°220'56", a chord’ bearlng South 40°55!55" West, a chord distance

of 134.58 feet, -an arc léngth of 134.59 feet to the. point of
‘b&ginning, containing- 0:4636 acre, more or less, but being subject
to all legal highways, easements and restrictions of record

The abdve description” was prepared by Daniel E. Hartung Jr.,

Profesgional Surveyor No. 5667 in January 2000 taken From existing

. .deed records and track r;ght-of-way maps ard does not indicate an
© actual survey wade. by me. The bearings were assumed only for the

purpose of 1ndlcat1ng angles.

-

Daniel E, Hartung Jr.,

. APPROVED as per Erie Cnumy Requirementy

And Sections 4733-37 thra 4733-37-7 of the Oblo AR ”f“'

Administrative Code pnly, I_\Iu Field Verifications ¢Q\c§?§'§ """"" 0 ff/‘b’ .,
or Accaracy made, : & . ~ DANIEL ™ 2
fpf E E
27 harTuNg, JR. 15
- - : - . .éc-?a‘:'. ‘? -5667 Q ‘EE'{:’
' Erie County Engineer EAN i F

L oy B lidon X '-f?:sﬁ%?;o“:;

N " ﬁ:, T T '

ERIE BDUHTY OHI0 RECURDER
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Quit-Claim Deed
. > 482
‘ o |@r
e
| | . E|E
ENOW ALL MEN BY THESE PRESENTS THAT Buffalo Prajrie, Ltd., 2 g
: the Grantor, claiming title by or through instrument recorded in Volume g )
(BN 22005193, Page , Exie County Recorder’s Office, for valuable o
consideration thereunta griven, and for the sum of Ten and 00/100 Dollars % g
{$10.00) received to its full satisfaction of Alica ¥. Fowler, the Grantes, whose =
tax mailing address will be 8903-A River Road, Huron, Ohio 44839 doas g .,§
GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT- % -3
'CLAIM unto the seid Grantes, her heirs and assigns, all right, title and interest as said §E 58
Grantor has in and to the following described pmmlses, situated in the Township of SRS
Mhdilan, County of Erm, and-State of Ohia ) = E :_ﬁj

See Exhibit A", sttached hereto 2nd made 3 part hereof,

* Permanent Parce! No(s): -

" S0 long as, until, and upon express condition that said property not bo
sold, tmnsfentd, or otherwise conveyed to Erie Metroparks, its successors
_ and assigus. Crantes covenants and agrees that this oxpress condition runs -
with the Iand, otherwise o revert to grantor, its swecessors and assigns.
EXCEPT: Zoning ordinances, éasements, reservations, conditions and "% = v~
testrictions of record, if any, and real estate taxes and assessments, general
and special, which are 2 len at the time of transfer, which Grantee

assumes and agrees to pay.

TO HAYVE AND TO HOLD the above premises, with the appurtcnances '
thercunto belonging, unto the said Grantee, and her separate heirs and assigns forcvea' 80
~ long as said condition and reversion as sct forth herein do not oceur. _

IN WITNESS WHEREOQF, tho Grantor has hereunto set its hand the g
day of __opre 2000, .

SIGNED AND ACKNOWLEDGED  BUFFALO PRAIRIE, LTD,
¥N THE PRESENCE OF: . _

» s ‘ By:_ ' e
K ‘ ﬁ ~ Lisa A. Cofes, Presiden
%L,WQ)\ By: .

Richa rd 4 Tohnsm T Bdwin M Coles, Secr_iiary

STATEOFQHIO - )

- " ) 8%, R T
~ERIECOUNTY )] P

W eonf e

A BEFORE ME, a Notary Public in and for said Coundy and State,
personally appeared the above-named Lisa A. Coles, President, and Edwin M. Coles,
Secretary, on behalf of Buffalo Prairie, Ltd., an Ohio limited Liability company,

FrREEMAN, LAvcocK & McDANIEL
ATTORNEYS AT LAW }'/

bty MICROFILMER
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IN 'I'ES'IMONY WHEREOF, I have h&reltpto set my hand and offi cial Bqa.l .

'Sandusky, Oluothe 24 day of’ ,4},9;:.. .

This Instrument Prepared By
Jeffray P. Layenek.

Esg,
FREEMAN, LAYCOCK & MDDA,M!EL
54 East Maln Strest

- Noriwalk, Qblo44857

b
3y m oAl
- ¥
H [
Fl
. .
™ o
Lo - Ll S
e, ! .
i . -
& . " - :
- . S ' a2
o, } Vi
1
. - .
e o o
- ¥
! ’ i
e,
_|
I
oAt
Y
1
L
s
FELI

i en e e R g mgﬁ%uuw oHI0 negonngg o'

iyt

-
e
f
. “
o 1 . 3
- - . *.
Vs PR N T .
' -

maat AT

=
~
£

| DAVIDWMOFFB"
fﬁmymc, smmogogf i

n

Thix coveyanea bus baen svamimed
nrdtha prenioe s complied with
. -MWEIWMMMofma R

g

PR
J RETRANSFER:S, AT

. mﬂmmom
s, Etit(:mnur.&udiw .

Fo AN N

e ey
. . ",
B +
' “*a
P
-
d -
] - SR
. LN - ¥
" s .
.
Ic
-
-F
. e r
e -~ ¢ b
» i
»
- .
7 .o . hd .
. =,
1 o
st =
. =1
wt ‘

-'-{f:
cmmmnxpmmlg, w

F 3

_S-




R PR T R DU LTI M

And Sections 4753-37 thru 4733-3?-07 of the Onlo

f;&d, o ' Adminstrative Code 20jy, No Field VeriGications

" : ' [for Accoracy made,

Parcel 21 . Cfy
Alice Fowler m &“

Be:mg s:.tuated in the State of Oh:.o, Cou:ﬁjﬂ(@mnmﬁwemilan Townshipd Zqoa

. Section -2, J. Forbes Tract and being more ‘&Efaﬂita’v dascribed. as

follows:

Commencing at the intersectlon of the centerlzne of River Road with
the South iine of the J. Forbes Tract; Thence North 32°53'47* East
along the centerline of River Road a distance of 955.25 feet to

' the northeasterly corner of a.parcel owned by Mike Meyer (BV 080

PG 648) ; Thénce North 55°26'13" West along the northerly line .
of Meyer a distance of 166.07 feet'to the Southeast cormer of Sublot

" - 11.in" Clarenge & Minnie Bailey's Subdivision No. 2 (PV 16 PG 1); |

Thence North 55°26'13" West along the .southerly line of said Sublot
11 a distance of 108.30 feet to a point on the easterly line of the
Old Mmlan Canal, said p01nt baing the point of beginning;

(1) Thence North 55°26113". West along the southerly line of sand

.+ gublot 11 a Qistance of 150,01 feet to a point on the westerly line "

of the 0ld Milan Canal;

‘(2) Thence northerly along éazd westerly line, along an arc of
.a curve to thé left, having a radius of 3133.10 feet, a delta of
01°39'40", a chord bearing Noxth 33°01'14" Bast, a cheord distance of

90.83 feet, an arc length.of 90 83. feet to ' a point; . L

{3) Thenhce northerly ‘continuing along aaid wegterly 11ne, along

.-an arc of a curve to the left, having a radius of 1722.04 feet, a

'delta of 00°47'02?, a chord bearing North 31°47'53" East, a.choxd

r.

distance of 23.56 feat, an arc length of 23.56 feet to a point on

"'the noxtherly line of Sublot 11 in said Bailey's Subdlv1sion,,

{4& Thence South 57°05‘13" East along the northerly line of Sublot 1I
a digtance of 150.05 fest to a point.on the easterly line of ‘the Qld

" .Milan Canal;

- {8} Thence southerly alony sazd eaaterly lmne, along an arc of

a curve to the right, having a radius of 1872.04 feet, a deltd of
00°39753", a chord bearing South 31°51'28% West, a choxd dmstance

) of 21,71 feet, an arc 1ength of 21.72 feet to a point;

(8) - Thence goutherly com:inu:.ng al@ng said easterly line, along

.. purpose of aﬂ

" ah arc of a curve to the right, having a radius of 3283.10 feet, a
"delta of 01°41'37", a chord beazing South 33°02713" West, a choxd

distance of 97.04 feet, an arc length of 97.05 feet to the point of .

. .beginning, containing 0.4614 acre, more or less, but being subject
to all legal highways, eaaements and restrictions of record.

‘The above descrzptlon was. prepared by Daniel B. Hartung Jr.,

pProfessional Surveyor No. 5667 in January 2000 taken from existing

- deed xecords and track r;ght-of~way maps and does not indicate an

actual. survey Uade, by me. The bearings were assumed only £for the
pngles. .
‘. peetFriey .. {o

§'9 %, P '
G ey Dt 3
=51

{ HARTUNG, J8. :%é ~ Daniel E. Hartung Jr/ PE4PS
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- A
Vapd . QUITCLAIM DEED

% KNOW AL, MEN BY THESE PRESENTS that anfalo Praiiie, le. an Chio hmlted
liability Lompany, as Grantor and for valvable consideration paid, do grant, ba:gm.n and convey to
Gerold O. ¥, Nickoli and Robin L, I3. Nickoli, as custodian for Autumn M. Nickoli and Yared J.
; B. Nickoli under the Ohio Transfers to Minors Act, as Granteos, and whose tat mailing address
: shell be 12501 River Road, Milan Ohio, 44846 the following described premises:

Sece Exhibit A", attached beretoand made a pan herect.

Prior sitle rocorded in Volume, o 2atea 7> _ of Erle Connty, Ohio Deed Records.

\ ' S0 long a3, ustil, and upon expiess condition that said propesty ot be sold, transferred, or
otherwise conveyed 10 Erie Mewoparks, its seccessors and assigns. Grantees covenant and agres
thay diis express condition rung vmh the land, otherwise 10 revest 1o grantor, its successors and
assigns.

Exrept: zoning ordinances, casements, reservations, conditigng and restrictions of record,
if any, and reel estats taxes and assessments, genieral and special, which are a lien at the time of
transfer, which Grantees assume and agrec to pay.

To have and to hold said premises with all pnwlcges and appurtenances thereunto
balongmg. 10 the said Granices, and their heirs and assigns forever, so long as said condition and
rcvemon as sizt forth herein do not-occur,

Witness my hand this 2 dayof _ fgen— 2000 ™ 2°&ﬂ?§‘éﬁuun onto rebBRBeh °F 3

- Ju]m W. asffer

WITNESSES: TLF Dlte OUE‘HEOOD Tine 10.48358

s fldmﬂb yi J}ﬁﬂ.‘ot ) Edwin M, Colcs, fecrcta:y
(S
: STATE OF OHIO ;
S5
COUNTY OEBRIE Herd s )

BEFORE ME, a Notary Public in and for the Stats of Ohio, did perscnally appear the sboves named
Lisa A, Ool:s, President, and Edwin M, Coles, Secretary, on behalf of Buffalo Prame, Lid., an

"‘Ohio lirmted tiabilirty ¥, who did swear and state that they did.sign the foregoing i instrument
on'the 24 day of  rls 2000

my commission expires:

DEED PREPARED WITHOUT BENEFIT OF SURVEY; PREPARED US!'NG I:EGAL
DESCRIPTION GIVEN BY TFTLE COMPANY.

This instrument prepared by:

D. .}'g:&' Rengel Y : EXHIBI'I'
421 Jac}:son Street ) . . 8
S YaonC 4870 TRANSFER NOT NECESSARY Thewvmeotm et | g A\

SR
kapé =3/ oo ;i'ﬂ;“g; . ,/
T 9 RE TRANSFERSES . 0

JUNET. BAMMOND
YEric Covnty Aoditor —

(A

1’ .
MICROFILMED Exhibit SE - 20
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T EXWIBT A : o

Milan Cénal- Parcel acxoss Nickoli'?'roperty

o Being situated in the State of Ohlo, County of Brie, Milan Township,

- Seerion 1, Sublote 10 & .11 and being more defxmtely desgcribed as - [’f

fnllcms_

ﬁ”

Copwencing at the im:ersect.:.on o:E ‘the centerline of R:.ver Road with

" the North .line of Section 1; Thence South 89°13/00" West along the’
North line of Section 1 a distance of 1744.69 feet to ite intersection .
with the Bast line of the Old Milan Camal and the polnt of beginaing; - -

(1) Thence southeasterly along ‘said Bagpt 3.:!.ne, along an-arc of a-

‘gurve o the left, baving & radius of B60.00 feet; a delta of 10'20'36"

a chord bearing -South 43*02'02" Bast, a chord diatance of 155.04 feet,
an arc. length of 155. 25 feet: to a polnt;

(2} -Thence” Souch 4812} 20" East'. contimuing along Ba:l.d Bast :L:I.ne a
distance of 250.40 féel to a point;

{3) 'l'hence aoutheasl:.erly alung said Eapt line, along an arxc of a
curve‘t:o +the right, having a radiug of 1060.00 feet, a delty of 64700
00%, :a 'choxrd bearing Sovth-16°12'20% Bast, a ‘chord distance of 1123.43
feet..'*au axe lEngr.h of 1184. .03 feet.to a poim'.'

. == .
{4} 'I‘hence _South. 15’-&'1'40" West continuing along said East 1~ine a -
digtance of 750.17 feet o a pojnt on the ‘North: line nf a pareel orwned
. by John & Vi:ginia Landoll {DV ‘386 PG 21 ;

(5} mence Souch 88°15700" Hest along the No::th J.ine of Landoil,

diat.ince of 157. 30 feet :b a. p@inr. on the wenr. line of t:he olg- Milan
Canal; _ , ) .

. {6} Thence Ho::th 15'1?'40” Eas!: aloug aaid Wem: line-'a disbance ot
797. 51 fect to & po:l.nt:'

7Y Thence northwesterly along paid West: line, along an arg of a S :
.curve to the left, having a radhie of 510.00 feer, a delta of 64°00' . ) : e
00%, & chord bearing North 16212/20% West, & choxd. distancé of 964 45 - L £
teel:, an arc 3.engl:h OF 1016.48 feél: to a point; ’ ’ !

tai‘ Thence North 48912207 West: continuing along said Weat l.ine a
diatance of 250. 40 feet. to a polnt;

(9) Thence- no::r.hwesterly along Baid Nest lize, along an.axc of a '
"cuxve to the right, having a radius Of 1040.00 feet, -a dulka of 16+32%

- 04%, a chord bearing Nm':t.h 39°56'18" West, a choxd distance Of.290.46

feer.. an’ arc length of 291.41 feer to a puint ‘on l:he Horth line olE
Sectian l;

" ERIE £OUNTY 0810°REC —
nu eoooosrn 1 2?25 of 3




vyt

(10) Thence North 8%°13'00" East along the North line of Section 1 a
distance; of. 180.63  feet to the point of beginning, containing B.0865 -
acresg; .more ofi.lens, of which 3:5800 acres are in Sublotl0 and 4.5065
acreg.are in Sublot 11, but being subject to all 1egal highways,
easements and raatrictxons of record,

The® a,bqve descript:;.on wag prepared ‘From an actual survey by Daniel B.
1{art:ung Jr.,. Professional Surveyor No. 5667 in Octoher 1984, The
bear:r.nga were aasumed only for-the purpose of indicating .angles. -

-

APPRQVED asper Erhl’.‘ounty l!.eqn!nmun

& 4-,
... .And Bactions 4733-37 thrp 4735.37:07 of the Oblo .-'f DMItEL £
. dhfnhmunwmmmvm“ £.J. E "
made 2:0% HARTUNG,JR. ;OS5 -
£R 58667 .. sgrEe
A _VES
W igrEfiecS

RN 20555%1%"““ DHID RE&ORDE% of 3
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EXHIBIT

i A-9

e

AU g
W0 F

-Quit-Claim Deed _—

KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Praitie, Ltd.,
the-Grantor, claiming titls by or through instrument recorded in Volume.
ANarece 573, Rage: » Erie Gounty Recorder's Office, for valuable
consideration thereunto‘given, and for the sum of Ten and 00/100 Dollars
($10.00) received to its full satisfaction of Billy R, Rasnick and Donna J.
Rasnick, hushand and wife, the Girantees, whose tax mailing address will be
£903-D Rwer ‘Road, Huron, Ohio 44839, does:

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the said Grantees, their heirs and assigns, all right, title and interest as said
Grantor has in and to the following described premises, situated in the Township of
Milan, County of Erie, and State of Ohio:

See Exhibit "A", attached hercto and made a part hereof.

Permanent Parcel No(s):

S0 long as, until, and upon express condition that said property not
be sold, transferred, or otherwise conveyed to Eric Metroparks, its
successors and assigns. Grantees covenant and agree that this express -
-condition runs with the land otherwise to revert to grantor, its successors

and assigns,

) EXCEPT: Zoning ordinances, ezsaments, reservations, conditions
- and restrietions of record, if any, and real estate taxes and assessments,
general and special, which aré a lien at the time of transfer, which
Grantees assume and agree to pay, so long as said condition and reversion
as set forth herein do not oceur, .

thereunto belonging, woto the said Grantees, and their separate heirs and
assigns forevor.

IN WITNESS WHEREOF, the Grantor has hereunto set its hand the
—oZl  adyof Fopre  2000. .

SIGNEX AND ACKNOWLEDGED BUFFALO PRAIRIE, LTD.
IN THE PRESENCE OF:

I SR
Edwin M. Co es, Secrila

JohiSpal

ehany -
STATE OF OHIO }
. : ) ss.
ERIECOUNTY )
Aot

BEFORE ME, a Notary Public in and for sdid County and State, personally
appeared the above-named Lisa A. Coles, President, and Edwin M. Coles, Secretary, on
behalf of Buffalo Prairie, Ltd., an Ohio limited liability company. )

FRE:F.M.AN LAYCOCK & MCDANIEL
ATTORNEYS AT LAaw
B4 BAST MAIN STREET

RN 3060051"33

TO HAVE AND TO HOLD the above premises, with the appurtenances

. NoRwaLk, OMID 44!!5:7 . M!Cﬁﬁ?ﬁ,m ED

laf 3
k()
18,00

ORDER
Time 11:09:24

Scl{aeffn
G FEE®

IH
TLF Date 04/272/72000

d
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IN TESTIMONY WHEREOQOF, I have hereunto set my hand and official seal gt
Sandusky, Ohiio the .2¢ dayof . Feorre .

N\

This Instrument Prepared By:
Jafffey P. Laycock, Esq. *

FREEWAN, LAYCOCK & MCDANIEL
54-East Main Street

Norwalk, Ohio 44857

, 2000.

3

DAVID W. MOFFIT:
' NOTARY PUBLIC, STATE OF OHi()

My Commisslon Explres Segt. 17,2008 .

vt gl
A onk 310202 pmd 32202 812

=2

o TRANSER 8T S e

2 <f, MAMMENT
]1:,:1‘2;0\!“"3‘ Andind

WM*

* _ERIE COUNTY OHMIO RECORDER
RN 200005153 age 2 of 3




Being situated in the State of Ohio, County of Erie, Milan To
- Section 2, J. Forbes Tract and being more definitely ‘described as

Parcel 24
Billy & Donna Rasnick

follows:

Commencing at the intersection of the centerline of River Road w1th
the South line of the J. -Forbes Tract; Thence North 32°53!47" East
along the centerline of River Road a distance of 955.25 feet to

the northeasterly corner of a parcel owned by Mike Meyer {BV 080

PG 648); Thence North 55°26'13" West along the northerly line

of Meyer a distance of 166.07 feet to .a point marking the Socutheast
corner of Sublot 11 in Clarence & Minnie Bailey's Subdivision No. 2

" {BV 16 PG 1}); Thence North 32°53'47" East along the éasterly liné

of gaid Subleots 11,12,13 & 14 a distance of 301..90 feet tor the

"Northeast. corner of said Sublot 147 Thence North 57°06'13" West

along the North line of Sublot 14 a distance of 121,42 feet to a
point on the easterly line of the Old Milan Canal . gaid point being
the point of beginning; ' '

(1) Thence North 57°06'13" West aleng the northerly line of Sublot
14 a distance of 151.19 feet to a point on the westerly line of the
0ld Milan Canal;

{2} Thence northerly along said westerly 11ne, along an arc of

a curve to the left, having a radius of 1722.04 feet, a delta of
02°01*¢7", a choxrd bearing North 24°23:11" East, a chord distance of -
60.67 feet, an ar¢ length of 60.67 feet to a point on the North llne
of Sublot 15 in said Bamley Sudivision;

(:;F (3} Thence South 57°06'13“ ‘Bast along’ the-northerly line.of Sublot

N

15 a distance of 151,92 feet to a point on the easterly line of the
Old Milan Canal;}’

(4) Thence southerly along said easterly line, along an arce of

a curve to the right, having a radius of 1872.04 feet, a delta of
01°51*13", a chord bearing South 25°04'23 West, a chord distance

of 60.56 feet, an arc length ¢f 60.56 feet to the point of beginning,
containing 0. 2087 acre, more or less, but being subject to all legal
highways, eagements: and restrlctlons of record.

The above descrlption was prepared by Danlel E. Hartung Jx., )
Professional Surveyor No. 5667 in January 2000 taken from existing
deed records and track right-of-way maps and does not indicate an ..
actual survey made by me, The bearings were assumed only for the
purpeose of indicating angles.

“\l'illlllm,-”

@1E9FO% .

:?Qb%‘?’& etaseene '6’/0 ‘:‘, ' APFRGVED as PBT gLutY Req ulr;ﬁengbm
§ /7 DANIEL , % ' And Sections 4733-37 thrn 4733-37-07 ;ﬁ e:mns
Fuf E. %l Administrative Code only, No Fleld Ve
2.0 : HARTUNG, JR. : POz or Accuracy msade.
2QL. 55667 g3
%— U’t"- %, .@0,"}? F 3 q%

%, 8~ QISTER S A By

}#:-v “11:.L‘;Lﬂ0 \\“? - " Erle Cﬂﬂnt}' Engmeﬂr Q)‘ P \ 00 |
T L

X
LU Date:

Fapge 3 of
T

ERIE COUNTY COHID RECORDER

RN 200005193




Exhibit SE - 22



Quit-Claim Deed

S RNOW ALL MEN BY THESE PRESENTS THAT Buffalo Prairie; Ltd,,

o the Ghrantor, claiming title by or shrough instrument recorded in Volume

T |ANzonesigs Bags _____ Erie County Revorder's Office, for valuable -
consideration theraun’tn given, end for the sum of Tent and 007100 Dollars
($10.00} receivad to its full satisfaction of Marla Sperling, the Grantee, whose

"tax mailing addrass will be 9903-E River Read, Huron, Ohio 44839 does: -

GLVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the said Grantee, her heits and assigns, al! right, title and interest as said
Grantor has in and to the following described premises, situated in the Township of
Milan, County of Exie, and State of Ohio:

See Exhibit "A"; attached her_éto and made a part hereof,

Permanent Parcel No(s):

So long ag, until, and upon express condition that said propérty not be

sold, transferred, or otherwise conveyed to Erie Metroparks, its suepussors
_ and assigns, Grantee covenants.and agreesthat this expiress condition runs

with the land, otherwise to revert to grantor, its successors and assigns.

EXCEPT: Zomng ordinances, easements, reservatlons, conditions and
rcstncuons of record, if any, and real ostate takes and assessments, general
and speeial, which area lien at the time of !mnsfer, which Grantee
assumes and agrees to pay.

TO HAVE AND TO HOLD the above premises, with the appustenances
theretnto belonging, unto the said Grantee, and her separate heirs and assigns forever, $0
Tong as said condition and reversnon as set forth herein do not aceur,

IN WITNESS WHEREOF, the Grantor has hereunto set its hand the 26 '
day of __Fepre~ 2000

SIGNED AND ACKNOWLEDGED .  BUFFALO PRAIRIE, LTD."
IN THE PRESENCE OF:

Kad,mn o T Ohﬂian" EdmnM C‘-fm'ret_my

Llsa'ﬁs.C es, Presidént

EXHIBIT
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/  INFESTIMONY WHEREOF, I have hersunto set my hand and of.ﬁclal---- .

seal at Samdusky, Ohio the _2& dayof

This Instrument Propared By:
Jeffrey P, Laycock, Esq.

FREEMAN, tAYCOCK & MCDANIEL
54 East Main Street

Norwalk, Oliio 44857

Aote 2000, 5 <
/' L

DAVID w, MOFT?TI“ YW, s K

NOTARY FUBLIC, STATE OF Op1p .~ -.%"
My Commission Explres Segt. 17, 201 '

This quymwbu bun eamminied
and the grantor has complied with
sections 3104202 sud 322.02 of ke

ey

EEMPR S e

RE TRANSFER: 3_2__,___

TICE T BAMMOND
Exie County Auditor

by

TRAMSFER NOT NECERSARY

W a7, 200
%T%ﬁ&mﬁf%’

Ry ae%%%a;g?““” OHI0 RECORDER o1 5
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T : ' Parcel 25

Maria Sperling

BELHQ gituated in the State of Ohio, County of Erie, Milan TOWDShlpf
Section 2, J. Forbes Tract and being more definitely described as
follows: ~ X
Commencing at the intersection of the centerline of River Road with
the South line of the J. Foxbes Tract; Thence North 32°53'47" East
along the centerline of River Road a distance of 955.25 feet to

the northeasterly corner of a parcel owned by Mike Meyer (BV 080

PG 648) ; Thencé North 55°26'13" West along the- northerly line

of Meyer a distance of 166.07 feet to a point marking the Southeast
corner of Sublot 11 in Clarence & Minnie Bailey's Subdivision No. 2
(PV 16 PG 1); Thence North 32°53'47" East along the easterly line

. of 'said Sublots ‘11,12,13,14 & 15 a distance of 361.90 feet to the

Northeast coxrner of sald Sublot 15; Thence North 57°06'13" Rest
along the North line of Sublot 15 a distance of 129.66 feet to a

point on the easterly line of the 0ld Milan Canal, said po;nt belng
the point of beginning;

_(1] Thence Norxrth 57°06* 13n West along the northerxly line 6f Sublot

A5 a distance of 151.92 feét to a pomnt on the westerly llne of the

.OJd Milan Canal-.

'{2) Thence northerly along said westerly line, along an arc of

a curve to the left, having a radius of 1722.04 feet, a delta of

. 03°231'33", a choxd bearing Noxrth 21°40'51" East, a chord:-digtance of

101.95 feet an arc¢ length of 101.36 feet to.a point on. the southerly
line of a 20 ft Lane in said- Bailey Subdiv1slon

:(3) Thence South 57°06'13" East along the southerly line of- said
© 20 ft. Lane

a didtance of 153.57 feet to a point on the ‘easterly
line of the 01d Milan Canal;

' {(4) Thence southerly along gsaid easterly line, along an arc of
"a. curve to the right, having a radius of 1872.04 feet,. a delta of

03°06'40", a chord bearing South 22°35'26" West, a chord distance
of 103.64 feet, an arc 1ength of 101.65 feet tec the point of beginning

containing 0.3505 acre, more or less, but being subject to all legal
highways, easements and restrictions.of record

The above description was Prepared by Daniel E. Hartﬁng'Jr.,
Professional Surveyor No, 5667 in January 2000 taken from existing
deed recodrds and track right-of- way maps and doaes not indicate .an

actual survey made by wme. The bearings were agsumed only for the
purpose of indicating angles.

A 75
§ % " % OVED as per Erie Qounty Req meat '
§ 7 DAN'EL h % ﬁ?szecmms 733,37 thrn 4733.37.07 of the Obio
¥ { i e Admioistrative Code gnly, No Field Veriflcations
§ 8 : HARST_légg? JR. : ‘g :':. or Accuracy made,
T =3 =
NN
%, OGS TERLIY &
’:’}' 04’."...'---0"' % {:}
g AL LD
RypuntiV Erje Conaty Engineer

Date:
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i M : " Quit-Claim Deed

ENOW ALL MEN BY THESE PRESENTS THAT Buffalo Prajrie, Ltd.
. the Grantoz, claiming title by or through instrament recorded in Volume
Fhiarnp 5133 Page , Erie County Recorder’s Office, for valuable
consideration thereunto triven, and for the sum of Tan and I}OI‘.IUD Dollars
($10.00) recelved to its full £atisfaction of Gary R. Steimrmd\'ﬁumh M.
Steiner, husband and wife, the Grantees, whose tax mai]ing address will be
403 Tecumssh Placa, Hurol, Dhio 44839 doos:

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT.
CLAIM unto the snid Grantees, their heirs and assigns, all right, fitle and interest s said
Grantor has in and to the following described premises, situated in the Township of
Milan, County of Erie, and State of Ohio:

Sce Exhibit * A", sttached hereto and made a part hereof..

_- Permnanent Parcel Nofg):

5o long as, until, and upon express condition that said property not
be sold, transferred, or otherwise conveyed to Erie Metroparks, its
successors and assigns. Grantees covenant and agree that this.expresy
condition rins with the fand, otherwise'to ravert to prantor, iis successors
and assigns. .

EXCEPT; Zomug ordinances, easements,«esmhons, conditions -
and restrictions of record, if any, and rezl estate taies and asscssments, o
general and special, which are a len at the tirne of transfer; which
Grantees essume end agres 1o pay, so Jong as said condition and teversion
a3 set forth herein do not oceur.

TO HAVE AND TO HOLD the ebove premises, with the appurtonances
thereunto belonging, unto the said Grantees, and their separate heirs and

assigns forever.

BN WITNESS WHEREQDF, the Grantor has herewmto ot lts hanclthe

_o%_dsyol _gegre. 2000,

SYGNED AND ACKNOWLEDGED BUFFALQ PRAIRIE, LTD,
* IN THE PRESENCE OF: o

STATE OF OHIO - ) S
To- - ) ss, }
_ERIECOUNTY ) _
ﬁ(,lcu/ . \ Lt
BEFORE ME, a Notary Public in and for said Couniy and State,
personally appeared the above-named Liss A, Coles, President, and Edwin M. Coles,

Secrotary, on behalf of Buffalo Prairie, Ltd,, mi Ohio limited liability company.
FREEMAN, LAYCOCK & McDANIEL
’ ATTORREVS AT LW :

Nonwass, Gvic ason MICROF ILMED

48 35
Time 11202t52

™
Y=
-]
4
U
L
- ¥

ffer

TLF Date 04787/2000

~ John H. -
nscuanmg%
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IN TESTEMONY WHEREOF, [ have herennto set my hand and official seal at
Seadusky, Ohio the _Z& _day of Aope 00, el

This Instrument Prepared By:
Jeffrey P. Laycock, Esq.

FREEMAN, LAYGOCK & MCDANIEL
54 East Maln Strest

Norwalk, Chlo 44857

DAWDWMDFFIT ’
NOTARY PUBLIC, STATE oromo' -
mc»mmmpm&pm,;am

'?HAMSI:'Eﬂ NoT NE_CESSARY

27, S
%r%ﬁ{;

1bnequpm»hnbunnmmwd
and the grantos hax compiied with
sactions 310-203 md 32202 of the

Teviacd
EXEMPR S
mm:ﬂﬂ_

JUPET. Hmmcmo
Eain County Anditor -

BY srere————retmiree——
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.éarcel nn
Jerry & Carole Nottke

Being s:.tuated in the State of Ohio, County of Brie, Milan Township,
-Settion 2, Abbott Tract and being more definitely described as
‘follows;

Commencing at the intersection of the centerline of River Road with
the South line of the Abbott Tract; Thence North 47°43'13" East
along the centerline of River Road a distanca of 244.52 feet Lo a
poinkt; Thence North 52°25'13" East continuing along the centerline
of River Road a distance of 528.67 feet to a point; Thence.North 53¢
46113" Bast continuing along the centerline of River Road a distance

- of 136D.82 feet to the poutheasterly corner of a paxcel owned by
-Eliot F. Filgcher & Kimbariy Reld-Fischer (BV 443 PG 23); Thence
riortherly along the easterly line of Fischer by the following courses
and distancesd: Noxth 65°34"47" Wast,198.20 feel; Thente North 24°42'47"
Weal, 155.60 feat; Thence North 48°26'47" West, 217.20 feet; Thence
Noxth 02°¢31'13" East, 95.90 feet to a point on the easterly line of
the 0ld Milan Canal, said.point haing the point. of baginning;

(1) Thence North 02°31'13" East continuing alcng the easterly line
of Fiascher a distance of 174.50 feet to a point on the wepterly line
of the 0ld Milan Canal; .

"{2) ‘Thence Noxth 61°47°'24" East along said Weaterly line a distance
of 294.92 feet to a point on the westerly line of a parcal owned by
Gllbert & Nancy Hoffman (DV 547 PG 834);

(3) Thence South 36°13°'47" Eagt along the westerly line of Hoffman
-a distance of 151.48 feot ko a point on the easterly line of the Old
Milan Camal; )

{4) Thence Scuth 61‘47'24" West along sa:i.d edapterly lina a gistance
of 405.23 feet to the point of beginning, containing 2. 2055, more oF -
less, but helng subjeck to all 1ega1 highways, easements. and
rest:rictiona of recoxd.

s

‘.. - The above descr:.pt::.on wan prepared by Daniel B, Hartung Jr.,
Professional Suxrveyor No. 5667 in January 2000, taken Lrom existing
deed records and track right-of-way maps and does not indloate an
actyal survey mads by me. The bearings were asaumad only for the
purpose of indicating angles.

B Ol

._s : - :
gg IWJIEL \\ % Daniel E. Hartung Jr./4H,PS
|- AUPROY o0 w8 pet s, i -
§§ HAHTUNG JR.. ;%2 And Sections. :1§;-.37 m"rl"f;??'.a-,%“ﬁ?ﬁ:‘m
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e . . APPROVED a¢ plr Fris Coonty Requirements
e . And Sections 4733-37 thru 4733-3747 of the Oblo
. . Admiulstrative Code prly, No Field VerlGeations
. . . ‘Acturacy made,

Sasedl [ N
:\Q a:&‘-g'f‘-’:-‘?‘l::. 1
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Erle Cnnnl;y Eagineer S| Ll

Parcel.- 3.2 -
Gilbert & Nancy Hoffmam:

Being situated in the State of Ohio, Count

" Section 2, hbbpott Tract and heing more definltely described as

follows:

Commencing at the intexrsection of the centerline of River Road with
the Seuth line of the Abbott Tract; Thence North 47°43'13% Bast
along the centerline of River Road 2 distance of 244,52 feet to a
pﬂanu, Thence North 52925'13¢ East contimuing along the centerline
of River Road 2 distance of 528.67 feet to a point; Thence North 53°

46+13" Eagt continuing along the centerline of River Road a distarnce
of 1710.07 feet to the southeasterly cormer of a parcel guned by
Jercy & Carole-iNottke (DV 547 PG 821); Thence North 36913747 West
along the easterly line of NHottke a distance of 555.77 feet to a peint
~ on -the easterly line of the 01d Milan ¢Canal, said point being the
point of begimning;

(1) Thence Nozth 36°13747% West along the northerly extension Of
easterly. line of Nottke a distance of 151.48 feet to a point on the

o wesl;erly line of the 0ld Milan Canal;

-(?'

(2) Thence North 61°47'24" Eaat along said. west:erly line a
distance of 183.54 feet to its intergection with the northerly
extenelon of the westerly line of & parcel mmed by . La::ry & Cazmel
Ho:fman (nv 547 PG 838);

(2) Thence South 36°13'47" East along sa:.d extension a distance of
151,48 feet to & point on the eagterly lina of the 014 Milan Canal;

{4) Thence southerly along sald easterly 1ine, aleng an arc of a

. curve to the right, having a radius of 2964.80 feet, a délta of
00°00747%, a chord begaring Bouth £1°47*00" West, a chord diatance of
.0.68 feet, and arc length of 0.68 feet to A point;

" {5) ‘Thence South 61°47'24" West continuing along said. easterly line a
distance of 182.86 feet o the point of beginning, containing 0,6320
acre, wmore or less, but being subject to all legal highways, easements
and restxictions of rvecord,

The above deseription was prepared by Daniel E. Hartung Jr.,
Professional Suxveyor No. 5667 in January 2000, taken from existing .
deed reooxds and track: right -of ~way maps and does not indicate an
actual suxrvey made by we.- The bearings were assumed only for the
purpose of indicating angles..

‘\mlmu,"
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. Parcel 13 \) 5

5

A

L CMAPY Lo B3

vy wade,

. ' Iaarry.& Carnel Hoffman Erle Covnty - Yo
Being- situated in the State of Ohio, Curum:{ 1.”'&5.‘1

Seg%ion 2, Abhott Tract and being more definitely described as
follows: -

- Commencing at the interpection of the centerlme of Riyver Road with

the Soukh ling of the Abbott Tract; Thence North 47943'13" EBast

along the centerline of River Road a distance. of 244,52 feet to a

point; Thence North 52°25'13" Bagt continuing along the centerline
of River Road a distance of 528.67 feet to a point; Thence North 53°
46'13* East contirnuing along the centerline of River Road a distance
of 2041.82 feet to the southeasterly corner of a parcel owned by
Gilbert & Nancy Hoffman (DV 547 PG 834); Thence northe¥ly along the
easterly line of Hoffman by the following courses and distances:
Nozth 369°13'47" West, 150.00 feet; Thence Scuth 53°46'13% West,
150.00 feet; Thence North 36°13'47Y Weskt, 380.16 feet to & point on
the easterly line of the 0ld Milan Canal, said point he:i.ng the poin\:

of heginn:lng,

(1] “Thence North 36°13'47" Weat along the northerly extension of
the eadtezly line of Hoffmon a distance of 151.48 feet to a point on
the wesl:arly 1line of the om Milan Canal; -

(2) Thence Noxth 61"4?'24“ East along said- westerly line a distance
of 20.45 feet tc a polnt; .

{3) fThence nortlicagterly continuing along said westerly line,

along an arc of a curve to the left, having a radius of 2814.80 feet,
a delta of D5°43'12", a chozd bearing North B#i955'48" East, a chord
distance of 250.89 feet, an arc length-of 281.01 feet to its
intersection with the norr.herly extension of the westexrly line of a
pa;ccei owned by Gilbert Hoffman,ekal (DV 247 DG &40 )5

14) 'rhenca South 36°13'47% Basgt along sald extensicnm & distence of

. '150.12 Teat to a point on the easterly line of the 014 Milan Canal;
" ({5} Thence goutherly along said easterly line, along an arc of a

cuxve. to the xight, having a radius of 2964.80 feet, =z delta of
05%49'23", a chord bearing South 58951'56™ Wast, a chord distance of
301,19 :Eeei:. an are length of 301.32 feet to the point of beginning,
containing 1.0379, more ox less, but bheing subjac!: to all legal.
highways, easements and regtrictions of. record.

_The abova description was prepared by Daniel ‘B. Hartung Jr.,

Profesgional Surveyor No:. 5667 iIn Januvary 2000, taken £rom existing
deed recoxds and track right-of-way maps and deoes not indicate an
actual spurvey wade by me. The bearings were assumed only for the

purpoae of indic?,mng,,?ngles. .
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‘ " o cobBLE, GOONTY ORIO REGIRER
' Parcel 14 : .
Gilbert Hoffman, Etal

Being situsted in the State of chio, County of Brie, Milan Township,
?eg}ion 2, 'Abbott Tract and being more d.e nitely described as
ollowss

Commencing at the intersecl:ion of the centerline of River Road with
the South line of the Abbokt Tract; Thence North 47°43113% Rast
alpong the centerline of River Ruad -a distance of 244.52 feet to a
point; Thence North 52°25'13* Bast continuing along the centexline
of Rivar Road a distance of 528.67 feet to a poink; Thence North 53¢
46'13% Bast continuing along the centerxline of River Road a distance
of 2191.82 feet to the southeasterly cormer of a .paxcel owned by

- Laxry & Carmen Hoffman (DV 547 PG 838; Thence North 3£913'47 WBSL‘.

along the easterly line of Hoffman a distance of 503.41 Feet to a
point on the easterly line of the 0ld Milan €anal, said point being

the pmm‘. af beginning.

(1) Thence North 36°13'47® West along the noxtherly extension Of
the easterly line of Hoffman a distante of 150.12 feset to a point: on
the wesl:arly line of the 0ld Milen Canal; . .

: (2} Thence northeastexly along paid westaexly line, along an arc ¢f a

curve to the left, having a radius of 2814,.80 fest, a delta

‘of 01°04'48%, a chord bearing North 55°31'44" East, a chord diatance

of 53.06 feet, an arxc length of 53.06 feet to a peint;

(3} Thence North 54°59724"-Bast conl:inuing a.‘l.ong sald wast:erly line
a distance of 535.77 feet to a puint;

(4) Thence northeasterly continuing along said’ weaterly line, along
an arg of 8 curve to the left, heving a radius of .1382.40 feet, -

a delta of 08°41'06%*, a chord bearing North S0°38*51" East, a chord
digtance of 205.34 feet, an erc length of 209.54 feet to a.point on

' the westerly line of the J. Forbes Tract;

{S) Thence South 02°43'13" Bast along the West line of J. Forbes Tract
a distance of 170.70 feet.to a point on the eaater;l.y line of the Old
Milan Canal;

'(6} Themce South 71°15'13" East along na:l.d east:erly 1ine a digtance
: o.t 19.94 feet to a point;

(7) ‘Thence southwest:erly contcinuing albng B&i:.d éaél:arly line, along

-an axc of a curve to the left, having a radius of 1532,40 feet, a-delta

of 04°50'317, a cllord bearing Scuth 52°34'09" West, a chord distance of
129.4€ fest, an arc length of 125.50 feet to a point;

(8) Thence South 54°59'24" West continuing along sald easterly line
a dz.stance of 536,77 feel‘. te a point; <

,w
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* follows:

Prarcel 15
Thomae Morminag

Being situated in the State of Ohio, County of Brie, Milam Township,
Section 2, J. Forbes Tract and belng mora definitely described ap

page ¢ of 9

Commencing at the intersection of the centerline of River Road with
the South line of the J. Forbes Tract; Thence Noxth 32°53'47" Easl
along the centexrline of River Road a distance of 306.90 fest to

the norbhaast:erlg corner of a parcel owned by Gllbexrt Hoffwan (BvZ47
PG 540); Thence Nortl 54°51113" West along the norctherly line of
Hoffman a- distance of 154.00 feet to a polut; Thence North 71°15°'13% =
Weat continuing along said mortherly line a distance of 222.68 feat Ba
to a point on the easterly line of the 0ld Milen Canal, Baid point
being the point of beginning; '

OHIO RECORDER
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(1) Thence North 7.°15'13" West continuing -along the portherly line &
of HoEfman a diptance of 19.94 feet to a poliint on the easterly line gz
of the Abbott Tract; S ‘."

(2) Thence North 02°43'13" West along said easterly line a distance
of 95.58 feet to itse intersection with the southerly line of a parcel
owned by Violet Mcrm:lno_ (DV 283 PG 383} : .

{3) Thence South’ 54°51'13* Bast along said southerly line of Moxmine
a distance of 94.77 feet to a point on the easterly line of the Dld
Milan Canal; : :

{4) Thence southerly along said right-of-way lind, along an arc of
a curve to the zight, having a radiuvs of 1532,40 fieet, a delta of
0204113134, & chord bearing South 49948'17Y Weat, a choxd disgtance

of 71,86 feet, an arc length of 71.86 feet-to the: point of beginning,

containing 0.0967 acre, more or less, but being subject to all legal
highways, easements and restrictlons of record. - -

The above description waa prepared by Daniel E. Hartung Jr.,
Professional Surveyor No. 5667 in January 2000 taken fyom existing
deed recoxds and track right-of-way maps and does not indicate an .
actual survey wade by we. The bearings were assumed only for the

purpose of indicating gngles,
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JPaccel 16 gggglggum i negmza .

Vviolet Momindm 20

. Be sicuated in the State of ‘Ohio, County of Erie, Milan 'rownship.

Section.2, J. Forbes Tract and being more definitely deseribed as
follows.

COmnc:.ng at the intersectinn of the centerline of Riwver Road with
the South line of the J. Porbeg Tract; Therce North 32°53'4%" East
along the centerline of River Road & distamce of 326.90 feet to

the noxrtheasterly corner of a percel owned by Thomas Moxrmino (DV 472
PG 726} ; Thence North 54°51(130 Waeat along the northerly line of
Mormino & distance of 154,00 feet.to a point; Thénce North 60°50'l5"
West continuing along eaid northerly line a distance of 125,00 feet
to a poini; Thence North 54°51'13* Wespt continuing along gaid northerly
line a distance ‘of 71.5% feet to a tﬁoint. on the easterly line of l:.he
01d Milan - canal. _baid point being the ppint of beginning; :

(1) Thence Nort‘.h 5495113 West contiruwing along the northerly line
of Mormino a distance of: 94 7 feet to a pomb on the easterly line
sof the Abhott Tract,

(2)° Thence North 02°43'13" Waest along said f:asterly line a distance
of 67,14 feet to its intersection with the southerly line of a parcel ,
owmned by Gary & Vizginia.Steinér (DV 505 PG 80} ;

"(3) 'rhence ‘south 54°51'13* East along sald southerly line of Steiner

' a distance of 146.57 feet toa point on the eaaterly 1ine of the 0ld

. Milan Canal;

(4} Thence sout;herly along sald right of-way J.ine, alcng an arc of
a durve Lo the right, having a radius of 1533.40 feet, a delta of
.02°01118%, a chord beering Scath 46%27'027 West, & chord distance

of 54.05. fem:, an arc lengch of 54.05 feet to the point of beginning,
‘containing 0, 1470 acre, more or less, but being subject to all legal
highways, easemeénts and reatr:l.cr.:l.ona of recorm

The -above description was prapared by Daniel E. Hartung Jc., -
Profengional Surveyor Mo, 5667 in Janmary 2000 takén from existing
deed records-and track right-of-way maps and does -not indicate an
- actual, -purvey made by we. The bearings were ass\med only for the
purpdse of -indicating angles.
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. PG 383) ; Thence North 54°51713% West along the noxtherly line of

- Abhott Tract; :

" to all legal highways, easements and restrictions of record. g4 g

ce ' * " parcel 17

) C Gary & Virginia Steiner
Being situated in che State of Chlo, County of Erie, Milan Township,
ge'fll':ion 2, J..Porbep Tract and being wore definitely described as
ollovs : ‘ -

Commencing at the intersection of the centerline of River Road with
the Socuth line of the J. Porbes Tract; Thence North 32°53'47" East
along the centerline of River Road a distance of 366.90 feet to

the northeasterly corner of a parcel owned by Violet Mormino (DV 483

Moxrmino a discance of 337.70 feet to a ga:lnt. on the eastexly line of
tha 014 Milan Canal, said point being the point .of beginning;

(1) Thence North 54°51'13* West along the no:therly line of Mormino
a distance of 146.57 feet ro a polit: on the easterly line of the

ERIE COUNTY OKIO RECORDER _, ,

{2) Thence North 02°43'13" West along said east:erly' 1ine a ‘distance
of 7.98 feet to a point.on the westerly line of the 0ld Milan Canal;

(3] ‘Thence northerly along sald westexrly linme, along an arc of

a curve to the left, having a radius of 1382.40 feet, & delta of
03°18'54", a chord bearing North 44°38751* Hast, a chord distance of
79.97 feet, an arc lemngth of 79,98 feet to a point;

{4). Thence continving northerly along said westerly line, along an
arc of a curve to the left, having a radius of 3133.10 feet, a delta
of 00°32'55", a chord bearing North 42°42'57" Bast, a chord distance

of 30,00 feet, an arc length of 30.00 feet to its intexmection with.
‘the southerly line of'a parcel owned by Henry Seibert (DV 403 PG 805);

{5} Thence South 54°51'13% East along the southerly line of Seibert.
a distance of 151.17 feet to a point on the easterly line of the Old
Milan Canal; - . : : -

(¢} Thence Aaduther:lr al,&mg-aaid easterly line, along an ar¢ of
& curve to the right, having a radius of 3283.10 feat, a delta of
00°53t01", a choyd bearing South 42°32'54¥ West, a chord distange

" of 50.63 feet; an arc longth of 50,63 feet to a point;

{7} Thence soitherly continuing aleng sald easterly iine, along
an arc of a curve to: the right, having a radius of. 1532.40 feet, a
delta of 02°27'00", a chord bearing South 44°12'54" West, a choxd

diptance of 65.52 feet, an arc length of 65,53 feet to the polnt gf
bdginning, containing 0.3999 acre, more or less, but being subs

Q
The above description was prepared by Daniel B. Hartung Jr., g’q"-
Professional Surveyor Mo, 5667 in January 2000 taken from exis!
deed records and track right-of-way maps and does not “indicate
actual survey wade by me. The bearings were agpumed only for tBE&
purpose of indicu.ti‘l‘z‘g“mg%'ea. . .

! {/

WYe OF oo,
;“*ﬂﬁ;‘ﬁe—"mg‘l{?{%
_ DAMIEL S, %
E. %
HARTUNG, JR. 15D
‘9 E-5B67 g;
%}g@@i §

%"“l'“ﬁ" °§§

AL LAV 8
'"m!;::'.\“‘“

3{{tded

",

£ me per Erie C

And Sections 4733-37 thru

g

“'iﬂlt'll‘luj'

&
ErloCounlrEnghm

Date:
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IN THE COURT OF GOLMON PLEAS, OF ERIE COUNTY, OHIO.

' ‘ : #
~In the Matter of the Application s
- for the Bissolution of the Milen Canal ? VPETITIOH.
: ] .

’ CDmpﬂny, a Corporation. : E
i
|'

/!:g“g%u,lgsﬁyj_ﬁutgly%nm;u_/r.rnéllé‘ﬁugﬁl ,ILJI;I‘I'L o 5 %# é;t.r&ﬂ””llﬂ;:il;”ﬁ_‘ff #%r%’%un; Y

_ HoJﬂémgf?éﬁﬁgpe{ Loékﬁood, Haltby émith andVH. L._wilson; é majorit# 
"ﬁof therdirectorS'of.the Milan Ganal'company,.and allege: ’

That the Mllan Cangl Company 1s a corporatien duly organized bf én-act
of the Zeneral assembly of the State of Ohilo, passed January 24th, 2837.

:"That.tha petitionerg deem 1t peneficial'té the 1nteresté of the stock-

holders that the saia corporation be. dissolved. |

That the original objects of the corporation have been entigely aban—
doned. ‘

“The real and persenal estate of maid corporatlon ia asrféllnwa:

The‘fbllowing described real estate owned by the_said ¥ilan Canal
Gompany,‘situate in tha,Townships-of'Milan and Iluron, in said courty of
Erie and State of Ohlo, being all the land with all the rights, and ap-

. ourtenances thereof, ovned by said_Hilanicanai:comphnv,'within the-boundé
of_afstrip of land: one hundred and fifty feet in width, cormencing at -
the southerly end of the canal bagsin of said Milan Canal Comﬁanv, near
the intersection of Mein and Union Streetr, In the Village of Hilan, 1in
said BErie County, Ohle, and running thance in a nertherly direction to )
the mouth éf the Huron River, in the Village of Huron in said Erie gounty, -

" and which strip of land is bounded on the west by a 1ine dintant fiftty-

"”feet’f% an&“%ﬁ niﬂz"hbftn pardllel with the ceRtTal’ line of the rails

road of tha Wneeling and Lake Drie Rallroad Company,asgurveyea,‘1acated and
in fﬁgﬂﬁigggégnogp AJ%}%égﬂggnjghfa'f%??%ges of Milan and Huron, angd

which gald strip or 1and ia bounded on the Bast by a 11ne distant One

Hundred feet from and running north parallel with the said central 1line

. as surveyed, lecated and being constructed zs aforesaid.,

“of. gald railroad, . the east!and west lines of said strip of land being

one hundred ahq Tfifty feet apart and running north perallel with each

&
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‘ as-surveyed, 1ocateg'and being constructed as aforesaid
other and with the central line of sald railroad from the said place of
beginning to ths said mouth of Huron River. Also all or the so—ocalled

- Dry Dock and all of the saild Canal Basin and all of the Uppar and Lower
Locks of pald canal, with all the grognds and privileges ‘connectec_l there-
with in addition_ to ;:hat.'is included in the said strip of rand above
described, tho said.élr:t deck cont.aini-ng about one_anc’i l/z'acrea,- ant the |
said Canal Basin containing about Flve and 45/100 acres of 1an-ﬂ be the
#arle more or less., ~—-The sald real estate ia subjeet toa-lease to the

'lr\’{haeli-ng and. Lake Erie Raiiroaé- Company for a term of _99 vears conmenoling
on the lath day of‘ July, A, D, 1881, and'ending on /the 12th day of July,

-f.. D. 1989, at an annue.l rental of Piftv Dollars per Year, renewable

 Forever.
‘he peraonal proverty of said ¢orporation conglste of the sun of 1}/05’6’9‘

. now in the hands af ’che traasurer of sald corporation, the said Ralph .
-1-.{. Lockwood., _

The books of t‘he said corpd:pation are ag. follows:
: . t?}_';e_ ledger, one atopl; :Lecia;er, onB' treasﬁrer's account book, onhe ‘
"",_é-t'oék‘{;’ﬁ?nok 'ah‘d'}i'éc—di'd'.."of'the _iarcaceedings of the directors and stockhold—
. 'e_'r‘s'. | ' -

SCHEDULE B.
The follovfing_ is a full true and Just account'. of the cap'ital stock?

Hamss of Stoekholders. Resldence. bro.Shéres. " amount paid. Amount due.

E.Ahdrews{Estate of) " 3614646 In full. " Hone.
"Simon Amasrman ‘Unknown - 1.56" In full. -~ YNone. ’
Daniel Brightman  Unknown. 1.50 In fuil. None.
William Baker-. Unl-cnown. “L.50 In full. . None.
Thos. J.Butman{Estate of) - 9.1094 In full. Nene.
'EVel.in'“‘Bs;taB. o o Unknown - 2.‘.“3'733 In full.” None. T
‘Garoline Butman(Estate of) . 10.887 .. - In ﬁill.- None.
Myron Butman(Estate of ) ~ Lmod In full. None . -
par(onlél.‘:'mchybtﬂaﬁe 2(§ircnmvell ;,Tacona, W&fgﬁfﬁggton} In full. Hone.
George Bridge Unknown. 4.7_1_1 In full. None.
" % Cherles ‘B. Choate (Estdte of). . .5 . In full. None.




vty ¢

;Hames.of -Stockholders. - Residence.

F L T AT bty e e i i RO R

Lyman Cooke & Co. 'Unknqwn.
Ira Coon T Unknown.
David M. Catlin .. - Unknown.

Delazon Dimon (Estate of)

- Sarah Demund {Eatgte'ﬁf)'

Alfred Bdwards & Ce. _ Uhkpﬁwn.'

Frederick W. Fowler (Estate of)'

. Lyman TFay,Jr.,{(Estate éf)u '

. Lyman Fay {Estate of)

" R. Fiteh & Co., Unknewn.

)

Warren Hawley (Estate of) 1.5
martin Heater&(natata of) N@,S
Thomas- Hamilton (Estate of ) 163, o89%
Nouh Hill {Estate of) - P
Nathan ﬁarria ' ﬂnknown. 1.5
Walter Hovt Unknown. 1.5
Mary E. Hemilton( .Istate of) 6.5
Safgn 0. Hamilten - (Estate of) 13.5"
Daniel Hamilton fEstate af) 2.0654'
John Hamlilton (Estate of) 6.
‘Amos B. Harris (Estate of) 8.815
TFormerly
I. Harnon & co., { Burfalo. 7.3
. ... {Hdw.unknown
Isaae iegle Unknown. i.6
Calvin W. Howe & Co. Unknewn. 9.376
. F. R. Hepkins (Estate of) 4.871
Wathan Jenkins (Estate of) 7.,03%
Epaphreditus Isham .Unknown.

Robert M, Gordon (Estate of)

(Pirm dissolved,

‘E. H. Gibbs & Co.(31bbs decoasmed.

G. R. Gaston {Estate or)

1.5168
.5666
-8
.4282
04
p 4r;3§,
;25.:"
1.5
9.326
6.
2.758.
3.
'1.4952

D. & T. Hamilton {Estate of each) 43.9608

1.5

¥o., Shares.

In

- In

In
In
in

In.

In
In
-In
In
In

In

In

In

In

In
In
In
In
. In
In
In
In

In

' Kmount_paid.

full.
fuil,
full.
full.

full.

full.

full,

full,

full. -

full.
full.
full.
full.
full.
furr.
full.
full,
full.
full,
full,
full.
fuil.
full.
fuil.

~3z290.33.

In
In
In
In
In

in

full.
full.
full.
full.
full,

full.

Amount
Hone,

None,

. None.

None.
¥one.
Nene.
None.

Yone.

Hone.

None.
Hone,
Hone.
Hone.,
None.
Nene.
None.
. Nene.
Hone.
None.
None.
Hone.
None;_

None .

due,

Nene. |

$40.423

Nene,
¥Nene,

Nene.

None. -

Nene.

None.




PR LR Lot -

4.

Names of Steckholders. Residehce. ¥o. Shares. Amount pald.Ainount due.

Caleb Keith. . . Upknown, 3. In full. Mone .
:Mrs;.c. Knowlfon (Bstate of) . 3.60 In full, None.
Benjamin Lee. (Estate of) ) 5.5 . In full, Hone.
Henry Lockwood..( Bstate of) 1.8 425.00 ' $50.00
George Lockwood(Estate of) 131.6392 46546.80 ~ §40.47
Jemes O. Leckwood (Estate of) 55’&5{353 . “In fuli.  Nome. «

-¥. E. Lockwood (Estate of) 1709 In full. . Nome.
Francls G. Lockwood(Estate orf) ‘ 163_13 o In fﬁil. None., 7
Stephen A. Lockwood (Estate.of) =~ 5.35 In full. . Monme.
Ralph Lockwood (Eéfate of) -_ 5.7- - In full. None.
sarah Lockwood ‘Milan, 0. 2,658 In full, None. %
Amalia‘Lockwood_(Estaﬁe of) " 4.1874 ' Inlfﬁll, None.
Ralph M. Lockwood Hilan,'o. I In full, None.
Denjamin Mingﬁs (Egtate'of) ) 1.5 ‘ In full, Hone.
Ao & ;.S.Mcclure(gsynte‘ef woon) 2L.3318 in full. None.

' Ebenézaf Merry_(EﬁﬁéQe of) - - 1.5 . In full. None.
Charles H. Mitcheii Unknown. 3.4292° In full. Hone.
Blizabeth Marvin (Estate of) ' 3.0 In full. None-.
David Mills _ Unknown.  1,684°  In full.  Home.
Charlotte Merry (Executfixﬁneoeasad;v.s . In full. None.
‘Jokn G. Norton 1 Toledo,.0. I. _ In fuil. None.
John G. Palmer Unknowr. 1.5 ~ In full. Hone.
Francls Potter (Estate of)’ . ' &.,3848 Ih full. Hone. ,
John J. Penfield (Estate.ef) . 1. In full. " None.
‘Hartin L. Ruggles (Bstate:of) . 1.% | In full. _None.
M. T. Rodman (Eatate. of) 1. - In full. " Hone.
Whitney Squier (Estate ef) . 4.5 : In full. ¥one.
E. B. Sﬁmnons. : .-Unknown.-A 1.5;' " In full. None.
Harlow E; Simmons . Unknown. 1.5 In Tull. - Hone,
Esthér L. Saunders (Estats of) . &, I full. None.
John Smith (Estate of) = - . - 5.1458 In full. None .




5.

Names of Stockholders. Residence. No. Shares.

Ezra smith (eqate of) ' . 3.
Charles Standart Agent (Deceased) . 30,7358
Charles- Standart(ﬂstate of) - . 15,
D. A. Stevens (Estate of)" o aBas
Mary E. émith ‘ Beloit, Wis. 3818
~.John ¥. Sisty ' umilam, 0. . 1. 5884
John Stevens( Estate. of) o . 8. 9154
Leonard Seekinger “Unkno-wn. .88
Spang & Co. Unkﬁown;_r 5.25
"~ J. D. Smith (Estate of) ' : Bé.é
‘ Horace Stoddara (Estate of) . 5.3283"
Haltby Smith Beleolt, Wis., 1. ‘
Town of Milan . | 161.8262
0.-d. Tillinghast  Berlin Heights,0. 1.5.
Knseland Pownssnd (Eétate of} - '5.6134
N w111%am Tilllnghaat Unknovwn. - 1.135
'KFD;nigl w' warren S Unknewit. 1t6
James ‘R. Wilcoxsan’ Unknown,  .2.3428
Mfs. C. Wheat _— ‘ Unknown. o WT44
Wm. A. White, ~ . Unknown. 4. !7548"'
S. I. Worcester . Unknown. 1. 6;38
Margaret Watson . Unknewn 60.
Wm. Winslow {Estate of) . J,;
H. L. Wilgon Milan,0. 1.
David J. Wilcoxson (Estate of) 1o
Totaivnumber of shareg,-—-————-—- 1454a0326

In

. In

In
In
In
In
In
In

In

~In
"In
in
In
In
In
-In
In

In

In

n
In.
i In

In

Bl g SO PRSI

full,
full.
full.
full.
full.
full.
full,
ful.

ful 1'.

full.
full.

full,
full.

full.

full.
full.
full,
full.

full.
full.

full.

full.

full.
full.
full.

“amount pald. Amount due.

Hone.,
None.:
‘None.
Hone,
None.
‘None.
None.
Hene.
None;
Hoﬁe.
Hone.
None.
Nene.
Noné.
Hone.
None..
Hone.
‘Noner.
Rone.
Hone.
None.
Hone.
~ Hone.
Nene,

Hone .

The foregoihg 1is£ of atockholders is made up from the books of the

ralid corperation and ne assignments of atock have been reoognlzed whlch

do not appear upon said books.

L
A

)




7.

"ﬁhe State of Ohio, Erie County, ss.

Maltby Smith, being first duly aworn, says that he 1ls ons of the pe-—
titiohers hereln and that the tacts stated in said application, and the

accounts, inventorles, and statements contalned therein, are just and
true, so far as he knews, or has the means gjzinowingi

© Hwern to before me and subscribed in ny presencs nwy the said Meltby

Smith this 2 day of Decexber, A, D, 1903. Abb(zzgggf
| | @‘:(4 Y

HOTAR’Y PUBLIC, ROCK COUNTY, WIS,
LY COILMISEIOn K IF" Hvitd
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"IN THE COURT QI GOMMON PLEAS OF ERIE COUNTY, OQHIO.

In the Matier of the Avplication 3 Journal Entry.
for.the dissclution of the Milan 3 July 27th,.1804,
)

gsnal Company, a vorroration, Journal 31, Page .

fhe inventory of »aal and pérsonal ﬁropwrty of the
Milan Canal Gompany.hérn{oforc dissolﬁcd, fogcther with the
appralsement {hersof by the avnraisors heraioforu apreinted
herein, undsr cath, havinﬁ boen returned, the court being
fuily adviseg in ihe nrowlsas, finds said inventory and ap—
vraisenent in all respvecis in conforlalty to law and horeby
upproéma and confixms the samn. '

And thﬂréupon this cause cams on to be heoard on the
avvlication of the ressiver hsrsin Tor an order to sell tho
real estate described in £ﬁe rotiltion, said real estale being
déucribud 88 follown, to wit: Sltuate in the townshivszof Mi-
lan and Huron, in sald Counly of Fple, and State of Ohio, ho-~
ing all ths land with all the rights and appurtenantes there-
of, owpad by sald M;lan cnnal Compalty, wlthin the hounds of
a utxi? of land ons huqdrad arl fifty feel in width, comoenc-
ing at L soutlierly and of 1he cahai baéin.of.said Milan
Canal Company, hear the intersection of Main and Union Stract
in the Villege of Mllan, in said Iwrdie County, Ohlo, and run-
ning thence in a northerly direciion to the mouth of the Huy~
ron River, in the vilage of luron, iﬁ sald Erie-dounty, and
which strip of land is Wounded on the wost by a line distant
fifty'fuat r»om and running north »arallel with tihe coniral

line of the railroad of thQ_Whacling and Lake Erie Rallroad

Srwoasem e —

—
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o e s

jof Krie ‘and State of Ohio on the nineteenth day of Sopteuber,

Conpany, as surveymd}'looatwd and in-the-piooess of acnstrmio-
tion on July 1£tﬁi?1831, between sgald Villapges of Milan and
Iluron, und which wsald st:ip of land is bounded on the east
byra lins distant’one hundred fest From-and.:runninhg norih  .v
parallsl with the sald centwal line of sald railroad, as sur-
vayed, logatediand Ledng consirucied as aforénaid, the ocast
and wagt lines of said strin of land being one hundred and
Tifty feet apart and runndng north parallel wiih sach othor
and with the oentrul line of said rellroad, as surveysd, lo-
datad and Lelng consiruciond az aforesaid, fron the said nlace
of heginning {0 the said mouth of IHuron River, Alsc all of
the Eo—cullad Dry Dosk and all of i1hw said canal basin and
all of the Upnur and Lower Lozks of sald canlal, wilh all the
grounds and privilsges connecisd therewith in addition to
what l1s included in nald striy of lend above desgribsd, the
said dry dook containing aboul onn and 1/3 acrer, and ihe said
Ganal_Basin containing ahout five and 45/100 acres of land
bn the swae woxn or less, The sald rmealissiate 1s subjsct to
a loasa to the Wheoling and Lake Fris Rallroad Coupany for a
term of 99 years comuencing on the lRth day of July, A. D,
1a8l, and endiug on the 12ih day of July, A, [, 1980, ai{ un
anmial rental of fifiy dollars por ysarn, ranewgbla forever.
And the Court bedng fuilly advised in the vrenlsvs,
findes that it 1s nheoessary for 1he receiver heroin to sell
nald real estote, and it 1le ordored ihat sald recoiver shall
advertise and sell sold real ostate at publio sele at the
sagi door of ﬁha court House, in the City of Sandusky, County

A. D, 19204, at two o'eloek P, M, for cash and shall give due

n i ——




2

N TR S N T

=

A ST

S PR —
—

T T T R

notice of the timé'und:pluQé of éﬁia!qaiéhpf'adﬁﬂrfiﬁwmanf

in & newsponey of genoral oirculutiohlin paid ooqntylfq; four
oonsecutive weeoks and mni¢ ranl astate shall not be séld ror
leas than two-thrids the gppraiged valus,:ihe appraised value
being eight undred dollara,

Sald receivar shall makd due return of said sale,

v [ :
! iy
e ' -t
"
.
i
.
o
[ ar
L f
v e
‘
- "
R
a ik
3
o v
7
. B i e
1 B .
»
! ' ' .
. , :




Exhibit SE - 26



BOARD OF PARK COMMISSIONERS,
ERIE METROPARKS '
3910 E. Perkins Avenue

Huron, Ohio 44839,

Plaintiff

“YS-

'TRUSTEE OF THE TESTAMENTARY
TRUST OF VERNA LOCKWOOD
WILLIAMS |
c/o Lee A. Matia, Assistant Vice President

127 Public Square
Cleveland, Ohio 44114-1306

and

BUFFALO PRAIRIE, LTD.
c/o D, Jeffery Rengel

421 Jackson Street
Sandusky, OChio 44870

and

Vincent R. Otrusina
10719 River Road
Huron, Ohio 44839

and
Dale A. Hohler

10607 River Road
Huron, Ohio 44839

KEY TRUST COMPANY OF OHIO, N.A., :

& Trust Manager, Trust Real Estate Dept,

f]
<
CE E Ea
Ty, . wET
o) et
Lt Aty
IN THE COURT OF COMMON PLEAS P R
ERIE COUNTY, CHIO Cé}; o ?ﬂ@
o ' WAL o
oL 2
<
=

CASE NO. 99-CV-442

JUDGE ANN B. MASCHARI

AMENDED COMPLAINT FOR
DECLARATORY RELIEF
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and

Ellen H. Hohler
10607 River Road
Huron, Ohio 44839

and

Rita M. Beverick
10619 River Road
Huron, Ohio 44839

and

Patricia A. Charville, Trustee
U/A Patricia A. Charville Trust
Dated September 28, 1994
11615 River Road

Milan, Ohio 44846

and

Dorcas P. Gastier
12015 River Road
Huron, Ohio 44839

and

Gerald O.E. Nickoli

Robin L. B. Nickoli, as custodians for
Autumn M, Nickoli and
Jared J.B. Nickoli under the
Ohto Transfers to Minors Act

12501 River Road

Milan, Ohio 44846

and
Douglas Hildenbrand
1610 Campbell Street
Sandusky, Ohio 44870

and




John F. LandoH and/or

Virginia A. Landoll U/A
Co-Trustees Landoll Family Trust
Dated July 24, 1998

12515 River Road

Milan, Ohio 44846

and

Warren R. Jones
12819 River Road
Milan, Ohio 44846

énd
Robert C. Bickley
58 Edison Drive
Milan, Ohio 44846
and

Theresa R. Johnston
10501 River Road

|| Huron, Ohio 44839

rand

Eliot F. Fischer
10405 River Road
Huron, Ohio 44839

and

Kim Reid-Fischer
10405 River Road
Huron, Chio 44839

and
Gary R. Steiner

403 Tecumseh Place
Huron, Ohio 44839




and

Virginia M. Steiner
403 Tecumseh Place
Huren, Ohio 44839

and

Michael P, Meyer
10719 River Road
Huron, Ohio 44839

and

Alice F. Fowler
9603-A River Road
Huron, Chio 44839

and

Thomas S. Jordan _
17841 S. Avon Belden Road
Grafton, Ohio 44044

and

_ Marshél A. Jordan
17841 5. Avon Belden Road
Grafton, Ohio 44044

and

John I. Joyce
2292 Ogontz Avenue
Lakewood, Ohio 44107

and
Christine Joyce

2292 Ogontz Avenue
Lakewood, Ohio 44107




and

Billy R. Rasnick
9903-D River Road
Huron, Ohio 44839

and

Donna J. Rasnick
9903-D River Road
Huron, Ohio 44839

and

Maria Sperling
9903-E River Road
Huron, Ohio 44839

and

Joseph J i_rbusek
12700 Reindeer Avenue
Garfield Heights, Ohio 44125

and

Patricia Jirousek _
12700 Reindeer Avenue
Garfield Heights, Ohio 44125

and

Richard Rinella
9903-F River Road
Huron, Ohio 44839

and

Carol Rinella
9903-F River Road
Huron, Ohio 44839




and
Huron Lime Company
100 Meeker Street
P.O. Box 451
Huron, Ohio 44839
and
Edwin Coles
10709 River Road
Huron, Ohio 44839
and
Lisa Coles
10709 River Road
Huron, Ohio 44839,

Defendants

For its Amended Complaint, Plaintiff, Board of i)ark Commissioners, Erie MétroParks {the
“Park District”); states as follows: -

1. Pursuant to a lease dated July 12, 1881, filed for record Auvgust 9, 1881, and recorded
in Volume 2, Pages 26, 27 & 28 of Erie County Lease Records (the “Lease”), The Milan Canal
Company (“Milan Canal”) leased to The Wheeling and Lake Erie Railroad Company (“Wheeling
Railroad™), certain real property more particularly described in the Lease (the “Property”). The term
of the Lease is 99 years, renewable forever. The annual rent under the Lease is $50.00. A copy of
the Lease is attached as Exhibit A Hereto and made a part hereof.

2. The Lease was renewed in 1979 by Wheeling Railread for an additional term of 99

years.




3. Wheeling Railroad was merged iﬁto Norfolk and Western Railway Company (“N &
W7} in 1988.

4. In 1990, N & W quit-claimed its interest as lesseé under the Lease to VThe Wheeling
and Lake Erie Railway Company (“Wheeling Railway™), reserving, however, ceftain fiber optic
easements,’ .

5. The rights of Wheeling Railway under the Lease as lessee of the Property and
Wheeling Railway’s interest in other property were subsequently conveyed to the Park District by
a deed filed for record on June 1, 1998 and recorded in Erie Official Records Book 398, Page 51.
In the deed, Wheeling Railway reserved the right to run and maintain a railway line over fhe
Property. |

| 6. | Since acquiring their leasehold interests in the Property, Wheeling Railway and
SubSequent'IY tilé Park District made continuous use df the Property, including the. maintenance
thereoﬁ of ties, bﬁdges, culverts and hﬁhdreds of tons of ballast.

7., ‘ Until they received an exemption, the Wheeli_ng Railway and subsequently the Park
District paid all real estate tax;es attributable to the Property.

8. Upon information and belief, certain assets of Milan Canal, including the lessot’s
interest in the Lease and fee simple title to the Property (subject, however, to the Lease and to the
lessee’s rights thereunder) were acquired by Defendant Key Trust Company of Ohio, N.A., Trustee

of the Testamentary Trust of Verna Lockwood Williams (“Key Trust”).

Wheeling Railway is not the same entity as Wheeling Railroad.

7




9. All or a portion of the Lessor’s interest in the Lease and fee simple title to the
Property (subject, however, to the Lease and to the lessee’s rights thercunder) may have been
|| transferred by Key Trust to Defendant Buffalo Prairie, Ltd. (“Buffalo Prairie”).

10. All or a portion of the Lessor’s interest in the Lease and fee simple title to the -
Property (subject, however, to the Lease and to the lessee’s rights thereunder) may have been
transferred by Buffalo Prairie to one or more of Defendants Vincent R. O'trusina, Dale A. Hohler,
Ellen H. Hohler, Rita M. Beverick, Patricia A. Charville, Trustee U/A Patricia A. Charville Trust
Dated September 28, 1994, Dorcas P. Gastier, Gerald O.E. Nickoli and Robin L. B. Nickoli, as
custodians for Autumn M. Nickoli and Jared J.B. Nickoli under the Ohio Transfers to Minors Act,
Douglas Hildenbrand, John F. Landoll and/or Virginia A. Landoll U/A Co-Trustees Landoll Family |
Trﬁst Dated July 24, 1998, Warren R. Jones, Robert C. Bickley, Teresa R. Johnston, EliotF. Fi'schef,
Kim Reid-Fischer, Gary R. Steiner, Virginia M. Steiner, Michael P. Meyer, Alice F. Fowler, Thomas |
S. Jordan, Marsha A. Jordan, John J. Joyce, Christine Joyce, Billy R. Rasnick, Donna J. Rasnick,
.|| Maria Sperling, Joseph Jirousek, Patricia Jirousek, Richard Rinella, Carol Rinella, Huron Lime
Company, Edwin Coles or Lisa Coles.

11.  The Park District is in the process of improving the Property for use as a recreational
trail for the transportation of persons and property.

12.  When Wheeling Railway acquired its interest in the Lease from N & W, there was
confusion as to who was to continue making the rent payments under the Lease, and as a result
Wheeling Railway neglected to make the rent payments under the Lease.

13. Wheeling Railway did not receive any notice from the lessor under the Lease that it

was in default in its payment of rent.




14.  When Wheeling Railway, as tfénsferee of the lessee’s rights under the Leasé,
discovered that rent under the Lease had not been paid, it attempted to determine from Society Bank,
predecessor to Key Trust, who was responsible for collecting such rent. However, it received no
' adequate response. On or about September 29, 1995, Wheeling Railway sent to Society Bank
Wheeling Railway’s check (the "Wheeling Check") in the amount of $300.00 for rent for the years
1990 through 1995.

15.  The Wheeling Check was not returned to Wheeling Railway by Society Bank.

16.  Whenthe Park District purchased the lessee’s interest under the Lease from Wheeling
Railway, Wheeling Railway neglected to advise the Park District of the tardy rent payments.

17. For over oﬁe hundred years prior to 1990, rent under the Lease had been timely paid.
The Park District is ready, willing and able to make all payments required under the Lease, inclﬁding
any delinquent renféll payments. |

18. On September 14, 1999, the Park District mailed to Key Trust a check in the amount
1l of $550.00, representing the rent payable under the Lease through the year 2000 (the “Park District
Check™).

19.  Disputes have arisen between the Park District and Defendants as to the interpretation
of various provisions of the Lease relating to the permitted use of the Property.

20. On September 27, 1999, counsel for Key Trust transmitted to the Park District a letter
stating that the Park District Check would be returned and that the Lease had terminated, a copy of
which letter is attached as Exhibit B hereto and made a part hereof.

21.  Under principals of law and equity the Lease is in full force and effect.




22.  Permitting the lessor to terminate the Lease would resultina forfeiture, which the law

abhors, and work a substantial injustice upon the Park District.

WHEREFORE, Plaintiff demands judgment against Defendants as follows: -

- (a) That a declaratory judgment be entered in favor of Plaintiff declaring that:

(1 The Lease is in full force and effect;

(ii)  Plaintiff is the holder of all of the lessee’s rights under the Lease;

(tii))  Plaintiff is the lessee of the Property pursuant to the Lease;

(iv)  Any rights of Defendants in or to the Property are subject to the rights of

Plaintiff as lessee of the Property;

(v)  Plaintiff is entitled to sole and exclusive occupancy of the Property; and

(vi)  The Lease permits Plaintiff to improve and use the Property as a recreational

trail.

(b)  Costs of this action.

() Such further relief to which Plaifififf may be entitled.

Respectfully submitted, _
BAUMGARTNER & O’TOOLE
Legal Professional Association

A

Abraham Lieberman (#0014295)
Dennis M. O’Toole (06003274)
Attorneys for Plaintiff,
Board of Park Commissioners, Erie MetroParks
582 N. Leavitt Road
Ambherst, Ohio 44001-1131
Phone: (440) 244-1212
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CERTIFICATE OF SERVICE

This is to certify that a cbpy of thé foregoing Amended Complaint for Declafatory Reliefhas
been sent By ordinary U.S. mail, postage pre-paid, this lljf_kday of July, 2000, to Randal L.
Strickler, Attornejr for Defendant, Key Trust Company of Ohio, N.A., Trustee, etc., 16 West Church
Street,- P.O. Box 543, Milan, Ohio 44846; J. Aunthony Logan, Attorney.for Buffalo Prairie, Ltd.,
assignee of Defendant, Key Trust Company of Ohio, N.A-., Trusfee, etc., Wright & Logan Co.,
L.P.A., 4266 Tuller Road, Suife 101, Dublin, Chio 43017; and to D. Jeffery Rengel, Attqrney for

Buffalo Prairie, Ltd., assignee of Defendant, Key Trust Company of Ohio, N.A., Trustee, etc., 421

//ZﬁéD"K

" Abraham Licberman
Attorney for Plaintiff, Board of Park
Commissioners, Erie MetroParks

Jackson Street, Sandusky, Ohio 44870.

TO THE CLERK:

Please serve the summons and a copy of the Amended Complaint for Declaratory Reliefupon
Defendants Vincént R. Otrusina, Dale A. Hohler, Ellen H. Hohler, Rita M. Beverick, Patricia A.
Charville, Trustee U/A Patricia A. Charville Trust Dated September 28, 1994, Dorcas P. Gastier,
Gerald O.E. Nickoli and Robin L. B. Nickoli, as custodians for Autumn M. Nickoli and Jared J.B,
Nickoli under the Ohio Transfers to Minors Act, Douglas Hildenbrand, John F. Landoll and/or
Virginia A. Landoll U/A Co-Trustees Landoll Family Trust Dated July 24, 1998, Warren R. Jones,
Robert C.rBickley, TeresaR. Johnston, Eliot F. Fiécher, Kim Reid-Fischer, Gary R. Steiner, Virginia

M. Steiner, Michael P. Meyer, Alice F. Fowler, Thomas S. Jordan, Marsha A. Jordan, John J. Joyce,

11




Christine joyce, Billy R. Rasnick, Donha J. Rasnick, Maria Spérling, Joseph Jirousek, Patricia
Jirousek, Richard Rinella, Carol Rinella, Huron Lime Company, Edwin Coles and Lisa Coles., by
certified mail, return receipt requested, at the addresses shown in the caption.

Cm

Abraham Lieberman
Attorney for Plaintiff, Board of Park
Commissioners, Erie MetroParks

July 14, 2000 .
G:AWalas[ 7\17064\declarcomplaint2 wpd
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'RANDAL L. STRICKLER CO., L.P.A.

16 WEST CHURCH STREET .« P.O. Box 543 « MiLan, OHIO 44846-0543
(4191 499-460Q5 « Fax: (419) 499-4606

RANDAL L. STRICKLER

September 27, 1999

Mr. Jonathan R. Granville, Director-Secretary
Erie MetroParks

3910 East Perkins Avenue

Huron, OH 44839

Sent via facsimile and Regular U.S. Mail

Dear Mr. Granville: -

As vou know, the undersigned represents Key Trust Company, N.A. as Trustee of the Vema
Lockwood Williams Trust. Please be advised that Kev Trust has been made aware that agents,
emplovees, and/or representatives of the Erie County MetroParks have been trespassing on the
property known as the Milan Canal. As vou also know, as evidenced by your board tendering a
check to Key Trust relative to the rent for the lease between the Wheeling and Lake Erie Railroad
and the Milan Canal Company, Key Trustis the successor in interest to the assets of the Milan Canal
Company, including but not limited to the real estate upon which vour agents, emplovees, and/or
representatives have been trespassing on. Therefore, since you recognize the ownership interest of
Key Trust, vour wespass can only be considered as intentional.

~ Please be further advised that it is the position of Key Trust thar the lease covenants have
been broken, and that the lease between the Wheeling and Lake Erie Railroad, and its successors in
interest, and the Milan Canal Company and its successors in interest is nuli and void. As such, Mike
Thacker of Key Trust will be returning the above referenced check to you under separate cover.

Furthermore, it is the understanding of Key Trust that the Erie County MetroParks has
accepted the bid of Dale Close and Sons 1o begin construction of a bike path and/or walking path
relative to the Huron River Greenway Project, part of which runs along the Milan Canal property.
Please allow this letter to serve as notice to the Erie County MetroParks that Key Trust is asserting
its ownership interest in the Milan Canal property. Therefore. Kev Trust demands that vou cease
and desist anv and all activities on the Milan Canal propertv immediatelv. In the event that .
vou fail to cease these activities. Kev Trust will have no other gption but to pursue each and
everv lecal remedyv available to it to eject vou from the propertv and enjoin vou from
trespassing, constructing, or the making of anv improvement upon the Milan Canal property,
as well as seeking damages for vour unauthorized trespass upon Kev Trust’s real estate.

EXHIBITB



If you wish to discuss this matter further, please do not hesitate to contact the undersigned

directly. Thank you for your anticipated cooperation in this matter.

Sincerely,

'RANDAL L. STRICKLER CO., L.P.A.

oL SHEF

Randal L. Strickler
. Attorney and Counselor at Law

RLS/de | -

cCl

Kevin J. Zeiher, Member, Erie County MetroParks Board
Frederick H. Deering, Member, Erie County MetroParks Board
Starr Truscott, Member, Erie County MetroParks Board

~ The Honorable Judge Beverly McGookey, Erie Couaty Probate Court

Dennis O'Toole, Esq.
Abraham Lieberman, Esq.
Dale Close And Sons
Michael J. Thacker, Esq.
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IN THE COURT OF COMMON PLEAS

ERIE COUNTY, OHIO
1 BOARD OF PARK. COMMISSIONERS, : - CASE NO, 99-CV-442
ERIE METROPARKS, : = :
JUDGE ANN B. MASCHARI
Plaintiff
-Vs- : PLAINTIFF’S COMBINED MOTION
. : FOR TEMPORARY RESTRAINING

K-.EY TRUST COMPANY OF OHIOQ, N.A,, : ORDER AND PREIL.IMINARY
TRUSTEE OF THE TESTAMENTARY : INJUNCTION '
TRUST OF VERNA LOCKWOOD ‘
WILLIAMS, et al,,

Defendants

Pursuant to Rule 65 of the Ohio Rules of. Civﬂ Procedure, Plaintiff, Board of Park .
Commissioners, Erie MetroParks, hereby respectfully r_noves‘for orders from this Court granting
Plaintiff a Temporary Restraining Order and a Preliminary Injunction against the Defendants
(inciuding the Defendants to be added as new parties to t.his action by the Motion for Leave to File
Amended Complaint /nstanter being filed concurrently herewith), collectively, and each of them
individually, enjoining Defendants (and anyone acting on their behalf, in association with them or
in concert with them) from directly or indirectly_: (1) damaging or altering any portion of the property |
(the “Property™) that is covered or alleged to be covered by the lease that is the subject of this action
or any improvements thereon; (2) posting, placing or maintaining signs, barriers, barricades,
obstructions, equipment or personal property of any kind on the Property; (3) interfering with the use

ofthe Property by Plaintiff or Plaintiff’s employees or authorized representatives; (4) interfering with

Exhibit SE - 27




persons using those portions of the Property that Plaintiff opens or has opened to public use.

Plaintiff also respectfully requests an Order from this Court requiring Defendants to immediately

remove all si gns, barriers, barricades, obstructions, equipment and personal property posted or placed

upon therPr'operty by Defendants or anyone acting on their behalf, in association with them or in

concert with them.

The Temporary Restraining Orderand a Prclimihary Injunction are necessary to preserve the

status quo among the parties pending a decision by this Court on the merits, in order to prevent

damage to the Property, and in order to prevent injury to persons. The reasons for this Motion are

more fully set forth in the Memorandum in Support of this Motion, which is being filed

contemporaneously herewith and is expressly incorporated herein by this reference.

Respectfully submitted, -

BAUMGARTNER & O’TOOLE
LEGAL PROFESSIONAL ASSOCIATION

Abraharn Lieberman (0014295)

Dennis M. O’Toole (0003274)

Attorneys for Plaintiff, Board of Park
Commissioners, Erie MetroParks

582 North Leavitt Road

Ambherst, Ohio 44001-1131

Ph. (440) 244-1212




CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Plaintiff’ s Combined Motion for Temporary
_ Rest;;aining Order and Preliminary Injunction has been sent by ordinary U.S. mail, postage pfe-paid,
this _fi f%ay of July, 2000, to Randal L. Strickler, Attomey for Defendant, Key Trust Company
of Oﬁio, N.A,, Trustee, etc., 16 West Church Street, P.O. Box 543, Milan, Ohio 44846; J. Anthony
Logan, Attorney for Buffalo Prairie, Ltd., assignee of Defendant, Key Trust Company of Ohio, N.A.,
Tmétee, ete., Wright & Logan Co., L.P.A., 4266 Tuller Réad, Suite 101, Dublin, Ohio 43017; and
to D. Jeffery Rengel, Attorney for Buffalo Prairie, Ltd., assignec. of Defendant, Key Trust Company
of Ohio, N.A., Trustee, etc., 421 Jackson Street, Sandusky, Ohio 44870.

A

Abraham Lieberman
Attorney for Plaintiff, Board of Park
Commissioners, Frie MetroParks

July 14, 2000
G:\WolasI'\1 7064\motion TRO1 . wpd




IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

BOARD OF PARK COMMISSIONERS, : CASE NO. 99-CV-442
ERIE METROPARKS, : .
: JUDGE ANN B. MASCHARI
Plaintiff
-vs- : PLAINTIFF’S MEMORANDUM

: IN SUPPORT OF COMBINED

KEY TRUST COMPANY OF OHIO, N.A., : MOTION FOR TEMPORARY

TRUSTEE OF THE TESTAMENTARY RESTRAINING ORDER AND

TRUST OF VERNA LOCKWOOD :  PRELIMINARY INJUNCTION
WILLIAMS, et al., : B

Defendants

- Plaintiff, Béard. of Park Connniséioners, Erie MetroParks, submits this Memorandum in
Support of its combined Motion for Temporary Restraining Order and Preliminary Injunction duﬁng
the pendency of this action against Defendants Key Tmét Company of Ohio, N.A., Trustee of the
Testamentary Trust of Verna Lockwood Williams, Buffalo Prairie, Ltd., the alleged assignee and real
party in interest for Key Trust Company of Ohio, N.A., Trustee of the Testamentary Trust of Verna
Lockwood Williams, and the new party defendants sought to be added by the Motion for Leave to
File Amended Complaint fnstanter beiﬁg filed concurrently herewith: Vincent R. Otrusina, Dale A.
Hobhler, Ellen H. Hohler, Rita M. Beverick, Patricia A. Charville, Trustee U/A Patricia A. Charville
Trust Dated September 28, 1994, Dorcas P. Gastier, Gerald O.E, Nickoli and Robin L. B. Nickoli,
as custodians for Autumn M. Nickoli and Jared J.B. Nickoli under the Ohio Transfers to Minors Act,

Douglas Hildenbrand, John F. Landoll and/or Virginia A. Landoll U/A Co-Trustees Landoll Family




Trust Dated July 24, 1998, Warren R. Jones, Robert C. Bickley, Theresa R. Johnston, Eliot F.
Fischer, Kim Reid-Fischer, Gary R. Steiner, Virgihia M. Steiner, Michael P. Meyer, Alice F. Fowler,
Thomas S. Jordan, Marsha A. Jordan, John J. Joyce, Christine Joyce, Billy R. Rasnick, Donna J.
Rasnick, Maria Sperling, Joseph Jirousek, Patricia Jirousek, Richard Rinella, Carol Rinella, Huron
Lime.Company, Edwin Coles and Lisa Coles. |

L. STATEMENT OF THE CASE

The subject of this action is a lease dated July 1.2, 1881, for a term of ninety-nine (99) years,
renewable forever (the “Lease™). The Lease covers at least portions of a strip of land formerly used
for train transportation, and which is now in the process of being improved as a parkway for
transportation by p'edestrians and vehicular traffic and other park purposes (the portions which are
subject to the Lease being hereinafter referred to as the “Préi)erty”). Plaintiff is the current holder
-ofthe tenant’s ri ghts. under the Lease, and Defendants claim some i ght to the Property that is subject
to the Lease.

Plaintiff ﬁled_a- Complaint in this case seeking a declaration from this Court that, among
other things, the Lease is in full force and effect and that Plaintiff is entitled to sole and exclusive
occupancy of the Property.

Recently, some or all of the Defendants or persons acting at their direction and control have
taken actions to interfere with the Park District’s possession of the Property and the public’s use of
those portions of the Property that have been opened to the public. Recently, such actions have
included posting “keep out” signs on the Property, erecting barriers, barricades and obstructions on

the bike trail, interfering with Plaintiff’s contractor working on the site, verbally assaulting trail users




and, on July 12, 2000, as;saulting. one of the Plaintiff’s rangers who wés in the process of patrolling
the Property (Affidavit of Park Ranger Robert Davis, attached hereto).

Asis evidenced from the Affidavit of Robert Davis, there is a real danger that, if this Court
| does not grant the Temporary Restraining Order and Preliminary Injunction sought, the Property may
be damaged and/or the Park District’s employees and members of the public may be injured.

| H. ARGUMENT

A preliminary injunction is designed to preserve “the court’s ability to grant effective,
meaningful relief after a determination of the merits.” Gobel v. Laing (1976), 12 Ohio App.2d 93,
94; City of Cleveland v. biv. 268 of Amalgamated Assn. of Street Electric Rai!w-ay & Motor Coach
Employees of Amer.ic-a (1948), 84 Ohio App. 43, 46 (purpose of a preliminary and temporary
injunction or restraining order is to preserve the status quo of the parties and their rights pending
final adjudication of the cause upon the merits).

In fhe instant case, a temporafy restraining order and a-prelﬁninary injunction are absolutely
essential to preserve the status quo among the parties and to preserve _{hc Court’s ability to provide
a meaningful remedy. Defendants have interfered with the rights of Plaintiff and the public to use
the Property and have recently threatened violence (Affidavit of Ranger Robert Davis). There is
every indication that the actions of the Defendants will escalate resulting in damage to the Property
and/or injury to persons. Defendants, on the other hand, wil.l. sustain absolutely no harm or
inconvenience by the granting of requested injunctive relief. If the Court determines that the Lease

has terminated, Plaintiff will vacate the Leased Property or acquire it by appropriation.




Accordingly, the Temporary Restraining Order and Preliminary Injunction requested by
Plaintiff’s Motion are absolutely essential to preserve the status quo between the parties and to

|| prevent i.rreparable harm.

Respectfully submitted,

BAUMGARTNER & O’TOOLE
LEGAL PROFESSIONAL ASSOCIATION

By: //M’/ -

Abraham Lieberman (0014295)

Dennis M. O’Toole (0003274)

Attorneys for Plaintiff, Board of Park
Commissioners, Erie MetroParks

582 North Leavitt Road

Ambherst, Ohio 44001-1131

Ph. (440) 244-1212




CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Plaintiff’s Memorandum of Law in Support of
Combined Motion for Temporary Restraining Order and Preliminary Inj unction has been sent by
ordihary U.S. mail, postage pre-baid,’ this L‘j__{_'_(\day of July, 2000, to Randal L. Strickler, Attorney
for Défendant, Key Trust Company of_()hio, N.A., Tru_stee, etc.,r 16 West Church Street, P.O. Box
543, Milan, Ohio 44846; J. Anthony Logan, Attorney for Buffalo Prairie, Ltd., assignee of -
lDefendant, 'Key Trust Company of Ohio, N.A., Trustee, etc., Wright & Logan Co., L.P.A., 4266
Tuller Road, Suite 101, Dublin, Ohio 43017; and to D. Jeffery Rengel, Attorney for Buffalo Prairie,

Ltd., assignee of Defendant, Key Trust Company of Ohio, N.A.,, Trustee, etc., 421 Jackson Street,

Sandusky, Ohio 44870. ,
Abraham Lieberman
Attorney for Plaintiff, Board of Park
Commissioners, Erie MetroParks
July 14, 2000

G:AWolasI NT064\TROmemlaw . wpd




STATE OF OHIO
SS: AFFIDAVIT OF ROBERT J. DAVIS

A

COUNTY OF

I, Robert J. Davis, the undersigned, being first duly sworn, depose and state as follows:

1. My name is Robert J. Davis andl am employed by Erie MetroParks as a Park Ranger.

2. On or about 10:10 p.m. on July 12,2000 while closing gétes on Erie MeuoParks Huroh River
Greenways I saw no trespassing signs in the middle of the greenway near the Dupont March exit té |
the trail. At the entrance to the camp ground I saw more signs and 3 or 4 people with vehicles
|| blocking the trail. As I exited my cruiser to close the gates the subjects began yélling and
approached threatening to call the sheriff to evict me from the property. As I proceeded with my
closing duties one.female demanded I leavé and wanted my identiﬁﬁation card. She' thén_ grabbed
at my duty belt in the area of the revolver and was pﬁshed away. She then opened the paésenger side
‘door of the cruiser and gr.abbed items from the front seat and said she had the right to do anything
she wanted. She was advised that was government property and to return it which she did
reluctantly. I'had to lock the cruiser withvthe keys in the ignition to keep her from re-entering, which
cut off communication to the sherift’s office for help. Subjects then left after more threats of calling
the sheriff. I advised them that they should call the sheriff’s office to make them feel better about |
the situation. Ithen called Neil Hemminger from the camp ground nearby to bring keys to get in to

walowed
cruiser. He arrived at approximately 10:48 p.m. I lesked cruiser and left the scene.
3. On March 10, 2000, myself, accompanied by two other park rangers made an examination

of part of the park trail adjacent to premises owned by Vincent Otrusina. In the center of the trail

premises we observed that a large hole had been dug, approximately six feet deep and ten feet wide,




with the soil placed to the west, east and south v-vhich effectively blocked the trail so no vehicles
could get through. We then viewed that part of the trail adjacent to premises owned by Edwin and
Lisa Coles and observed a large backhoe parked in the center of the trail, which also made the trail
impassible.

4. Further affiant sayeth naught.

Sworn to before me and subscribed in my presence this ’ ‘f%day of July, 2000.

ol

Notary Public

Tuly I4, 2000 o
Gi\Walas 1\ T0SdafTidavitdavis] wpd

ABRAHAM LIEBERMAN, Attorney At Law
Notary Public - State of Qhio

My commission has no expiration date.
Section 147.03 R.C.




IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

BOARD OF PARK COMMISSIONERS, : CASE NO. 99-CV-442
ERIE METROPARKS :
JUDGE ANN B. MASCHARI
Plaintiff
~VS- : ~ CERTIFICATE OF COUNSEL

KEY TRUST COMPANY OF OHIO, N.A., :
TRUSTEE OF THE TESTAMENTARY  :
TRUST OF VERNA LOCKWOOD
WILLIAMS, et al.,

Defendants

STATE OF OHIO '
SS
COUNTY OF LORAIN

Abraham Lieberman, being sworn, states:

1. I am licensed as an attorney and counselor at law in the State of Ohio. I am an
attorney for Plaintiff, Board of Park Commissioners, Erie MetroParks.

2. On July 14, 2000, I placed a telephone call to the law offices of D. Jeffery Rengel at
11:30 am. I spoke with a lady who identified herself as Lori Denres, and advised me that she was
{| Mr. Rengel’s secretary. She also advised me that Mr. Rengel was on vacation. I advised her that
I represented the Board of Park Commissioners and that, on the afternoon of July 14, 2000, I .
intended to file a Motion for Temporary Restraining Order and Preliminary Injunction against Key
Trust Company of Ohio, N.A., Trustee of the Testamentary Trust of Verna Lockwood Williams,
Buffalo Prairie, Ltd. and various property owners who I assumed were represented by Mr. Rengel.
Ms. Denres stated that there was another attorney in Mr. Rengel’s office, and she would advise him
of what would happen.




3.  Itis my understanding that D. Jeffery Rengel represents, not only Buffalo Prairie,
Ltd., but also all of the additional Defendants, based upon complaints in forcible entry and detainer
Mr. Rengel filed on their behalf with the Huron Municipal Court and the Erie County Court.

4, On July 14, 2000, at 11:35 a.m., I spoke by telephorie with Randal Strickler, counsel
to Key Trust Company of Ohio, N.A., Trustee of the Testamentary Trust of Verna Lockwood
Williams. Iinformed Mr. Strickler that I intended to file a Motion for Temporary Restraining Order
and Preliminary Injunction against Key Trust Company of Chio, N.A., Trustee of the Testamentary
Trust.of Verna Lockwood Williams, Buffalo Prairie, Ltd. and various property owners.

5. Further Affiant sayeth naught.

e e ———— ——\‘\
Abraham Liebefman :

Sworn to before me and subscribed in my presence this 14th day of July, 2000.

o

Notary Public , )
JG‘I:]\)\I.\};;;!?'?\%?OGﬂcmcuunsell “’ m m ma, 2004
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IN THE COURT OF COMMON PLEAS A
ERIE COUNTY, OHIO oL & EZ
B A
W o
x=
BOARD OF PARK COMMISSIONERS, :  CASENO. 99-CV-442
ERIE METROPARKS, - :
JUDGE
Plaintiff
Vs~ : TEMPORARY RESTRAINING ORDER

KEY TRUST COMPANY OF OHIO, N.A.,
TRUSTEE OF THE TESTAMENTARY
1t TRUST OF VERNA LOCKWOOD
WILLIAMS, et al., - -
Defendants

For good cause shown, Plaintiff’s Motion for Temporary Restraining Order 1s hereby granted.
o 1eave to ﬁle Amended Complaint for Declarafory Relief .is hereby granted. , |
ITIS THEREFORE ORDERED that_ commencing with thé filing hereofand for fourteen (14)
days hereafter, or until further order of this Court, or-by coﬁsent of the parties, Defendants and their -
agents, servants, employees, attorneys and fhosé persons acting on their behalf, in association with

them or in concert with them whb receive actuail notice of this Order, whether by persona.ll..-s.érvice
or otherwise, be and are hereby restrained and enjoined from directly or indirectly: (1) damaging or
||altering any portion of the property (the “Property”) that is covered or alleged to be covered by the
lease that is the subject of this action or any improvements thereon; (2) posting, placing or

maintaining signs, barriers, barricades, obstructions, equipment or personal property of any kindon

the Property; (3) interfering with the use of the Property by Plaintiff or Plaintiff’s employees or
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Vauthorized representativ.és; (4) interfering with persons using those portions of the Property that
Plaintiff opens or has opened to public use. |

IT IS FURTHER ORDERED that Defendants remove all signs, barriers, barricades,
obsuﬁctions, equipment and personal property poéted or placed upon the Property by Défendants or
anyone acting on their behalf, in assbciati_on with them or in concert with them.

IT IS FURTHER ORDERED that Plaintiff’s Motion for a Preliminary Injunction is set for

héaring at __ 9:00 o’clock @ m.on__July 25, , 2000.

Because Plaintiff is a political subdivision, no security is required.

IT IS FURTHER ORDERED that copies of this Order be iﬁ'lmediately served upon
Defendanté by the Sheriff or by Plaintiff’s counsel or his designee pursuant to the Rules of Civil .
Proéedure, or by any other manner pénhiﬁed by law. f’laintiffs are reétrained from

any use of the property until after July 25, 2000 at 9:00 a.m.* At which time
IT IS SO ORDERED. _ Court shall conduct a' hearing.

= f

.Date'. , 2000

P B oo

Tuly 14, 2000
G:\WolasI N 706\ TROjudgemententryLwpd

*Provided, however, Plaintiff may contimue to allow the public to use _
those portions of the property that have heretofore been opened: to public
use, such use to be in accordance with Park Regulations.
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IN THE COMMON PLEAS COURT AUG 9 2000/

OF ERIE COUNTY, OHIO

Board of Park Commissioners,

Erie Metroparks, Case#99-V-442
Plaintiff Judge J. Cirigliano
" ANSWER TO AMENDED COMPLAINT

AND COTUNTERCLAIM

Key Trust Company of Ohio, NA (Jury Demand Endorsed Hereon)

Trustee of the Testamentary

Trust of Verna Lockwood
Williams, et.al., : D. Jetfery Rengel (#0029069)
Thomas R. Lucas (#0071916)
Defendants 421 Jackson Street

Sandusky, Ohio 44870
419-627-0400

" J. Anthony Logan
Peggy Kirk Hall
WRIGHT & LOGAN CO., L.P.A.
4266 Tuller Road, Suite 101
Dublin, Ohio 43017
(614)791-9112

e M St e e S N M S el e M M e e N S N N e R e e

Now come Defendants, Key Trust Company of Ohio, N.A., Trustee of the
Testamentary Trust of Verna Lockwood Williams {hereinafter "Kev Trust™), Buffalo
Prairie; Ltd., Vincent R. Otrusina, Dale A. Hohler, Ellen H. Hohler. Rita M. Beverick.
Patricia A. Charville, Trustee U/A/ Patricia A. Charville Trust, Dorcas P. Gastier, Gerald
O.E. Nickoli and Robin L.B. Nickoli as custodians for Autumn M. Nickoli and Jared J.B. -
Nickoli, Douglas Hildenbrand, John F. Landoll and/or Virgima A. Landoll U.A. Co-trustees
of Landoll Family Trust, Warren R. J ones. Robert C. Bickley, Theresa R. Johnston, Eliot F.
Fischer. Kim Reid-Fischer, Garv R. Steiner. Virginia M. Steiner, Michael P. Mever, Alice F.

" Fowler, Thomas S. Jordan, Marsha A. Jordan, John J. Joyce, Christine Joyce, Billy R.
f{asnick. Donna J. Rasnick, Maria Sperling, Joseph Firousek, Patricia Jirousek, Richard
Rinella, Carol Rinella, Huron Lime Company. Edwin Coles and Lisa Coles by and th,roqgh
counsel, and make this their Answer to the Amended Complaint of Plaintiff and

Counterclaim against Plaintiff.
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L. Defendants admit the allegations contained in Paragraphs 1, 2, 9, 10 and 19 of

Plaintiff’s Amended Complaint.

2. Defendants deny the allegations contained in Paragraphs 3, 4, 3, 7, 14, 15, 16, 17,
18, 20 and 22 of Plaintiff’s Amended Complaint for want of knowledge sufficient to form

a belief as to the truth or falsity thereof

3. Defendants deny the allegations contained in Paragraphs 6, 11 and 21 of .

Plaintiff’s Amended Complaint.

4. Defendants specifically deny thé allegation in Paragraph 8 of Plaintiff’s
Amended: Complaint that their title to the real property at issue is subject to the Lease N
between the Wheeling and Lake Erie Railroad and the Milan Canal Companyv and to the
lessee's nights thereunder. since by virtue of the express language of the lease, the lease is
- null and void. However. Defendants admit that thev are the successor in interest to the
assets of the Milan Canal Company and as such, they hold fee simple title to the subject real
property. Furthermore, Defendants deny the remaining allegations contained in Paragraph

8 of Plaintiff’s Amended Complaint.

5. Detendants deny for want of knowledge sufficient to form a belief as to the truth-
or falsity thereof the allegations contained in Paragraph 10 of Plaintiff’s Amended
Complaint except as to admit that they have not received timely rent payments under the

terms of the lease from either N&W or Wheeling Railway for many vears.

6. Defendants deny for want of knowledge sufficient to form a belief as to the truth
or falsity of the allegations contained in Paragraph i1 of Plaintiff's Amended Complaint.
Furthermore, Defendants states that the express terms of the lease do not require that dny

notice be ziven to lessee in the event of default. the lease merely states:



... that there shall be paid to the said Lessor the Milan Canal Company by
the said Lessee the Wheeling and Lake Erie Railroad Company, its
successors and assigns at the end of sach year from and after the said 12th
day of July 881, during the term of this lease the sum of ($50) Fifty
Dollars as the annual rental of said Property so leased and demised herein
and on the failure of said Lessee it successors and assigns to so maintain
and operate said railroad tor public transportation and travel and on the
abandonment thereof for railway purposes or on the failure for six months
to pay said annual rental of (350) Fifty Dollars to the said Lessor after the
same became due and payable these presents shall become Void and the
Said Real Estate shall revert to the said Lessor the Milan Canal Company
and the said lessee its successors and assigns shall thereupon quietly yeild
(sic) to said lessor the premises thereof..

Wherefore, defendants pray for judgment in their favor and against plaintiffs finding
the lease is null and void and that defendants are entitled to present possession of said

!

s'ubjgc{. real property.

FIRST DEF ENSE
7. Plaintiff's Amended Complaint is barred by the doctrine of res judicata, these
issueé and fnatters having been raised, or having a right to be raised, in the cases of Buffalo
‘Prairie, Lid. et. al. v. Erie Metroparks, et. al.. Huron Municipal Court, case#00-CVG-119-
A-L and Erie County Court, case#00-CVFE-00041 A-S and the validity of the subject lease

having already been decided by a court of competent jurisdiction.

SECOND DEFENSE
8. Plainuff 's Amended Complaint for declaration of lease validity is barred by the

applicable statute of limitations.

THIRD DEFENSE
9. Plaintiff 's Amended Cormplaint fails to state a claim upon which relief may be

granted.




FOURTH DEFENSE

10. The Plaintiff’s claims are barred by the doctrine of bar, laches, estoppel and

- waiver. Therefore, Plaintiff’s Amended Complaint should be dismissed.

FIFTH DEFENSE
ll. There has been a mis-joinder or non-joinder of parties in this action.

Therefore, Plaintiff's Amended Complaint should be dismissed.

SIXTH DEFENSE
- 12. Plainuff has failed to join indispensable parties pursuant to Rules 19 and 19.1
of the Ohio Rules of Civil Procedure and has further fatled to plead his responses for

* nonjoinder, and therefore, Plaintiff’s Amended Complaint should be dismissed.

SEVENTH DEFENSE
13. Plaintiff has failed to join parties needed for just adjudication and in whose
absence complete relief cannot be accorded among the parties hereto. Therefore, Plaintiff’s
Amended Compiaint should be dismissed.
El HTH.DEFEN E
l4. -Plaintiff’s action is barred by operation of the doctrine of unclean hands.

Therefore. Plaintiff's Amended Complaint should be dismissed.

NINETH DEFENSE
L3, Plantiff's claims must fail for lack of contractual agreement berween the parties.

Theretfore, Plaintiff's Amended Complaint should be dismissed.

TENTH DEFENSE

l6. Plaintiff has no standing by virtue of its status as “trespasser” since Plaintiff’s



grantor, Wheeling and Lake Erie Railway Co., had a mere license which terminated upon
said grantor’s failure to use said subject real property for railroad purposes. Therefore,

Plaintiff’s Amended Complaint should be dismissed.

ELEVENTH DEFENSE

17. Pl_aintiff is barred from the relief it seeks herein because the events necessary to
nf:xt:in-guish Plaintiff 's interest in the real property at issue have occurred, to wit, the failure to
make timely rent payments under the lease; failure to maintain in good order and repair the
said Railroad with its embankmenté and other works in protecting the property of said
Canal Company and the adjacent farm against damages caused by the overflow of waters;
failure to utilize the property for the uses and purposes of said Railroad; commission of
- waste:-and. abandonment for railway purposes. Therefore, Plaintiff’s Amended Complaint

should be dismissed. :

TWELVETH DEFENSE
18_.._;Plaintiff is barred from the relief it seeks herein by the provisions of the Ohic

Marketable Title Act. Therefore. Plaintiff’s Amended Complaint should be dismissed.

THIRTEENTH DEFENSE

19. Plaintiff is barred from the relief it seeks herein by the acts of Plaintiff and its
predecessors in title to the real property at issue. Therefore, Plaintiff’s Amended Complaint

should be dismissed.

FOURTEENTH DEFENSE
20. Plaintiff is barred from the relief it seeks herein by the express language
éontained 1 the lease which has caused the !ease to be terminated. Therefore, Plamntiff’'s

Amended Complaint should be dismissed.



F1 ENTH DEFENSE

21. Plaintiff’s Complaint violates the provisions and requirements of Ohio Civil

Rule 11 entitling defendant to sanctions against plaintiff’s attorney.

SIXTEENTH DEFENSE

22. Plaintiff’s Complaint represents frivolous conduct pursuant to the provisions of

Ohio Revised Code §2323.51

SEVENTHEENTH DEFENSE
23. This answering defendant further reserves the right to later assert additional

affirmative defenses which discovery undertaken in the case deem to be appropriate herein.

COUNTERCLAIM
FIRST CAUSE OF ACTION

24. Defendant-Counterclaimants incorporate all of the allegations, averments,

- admissions and denials as set forth in the Amended Answer of Defendant-Counterclaimants

as a factual basis for the within Counterclaim as if fully rewritten herein.

25. The July 12, 1881, Lease which is the subject of this action contains the

tollowing provisions:

In consideration of the benefits to said Canal Company from the
construction and maintainence of the said line of Rail Road with its
embankments and other works in protecting the property of said
Canal Company and the adjacent farm which said Canal Company
is under legal obligations to protect against damages caused by the
overflow of the waters of said Huron River.

The Wheeling and Lake Erie Railroad Company its successors and assigns
for the uses and purposes of said Rail Road Company and its rights of
way for its said Rail Road. '




Second, and the said Lessee the Wheeling and Lake Erie Rail Road
Company in consideration of the premises does hereby for itself its
successors and assigns covenant and agree with the said Lessor The Milan
Canal Company that the Rail Road and embankments of said Rail

Road Company shail be kept in good order and repair during the
term of this lease...

... that there shall be paid to the said Lessor the Milan Canal Compziny by
the said Lessee the Wheeling and Lake Erie Railroad Company, its
successors and assigns at the end of each year from and after the said 12th
day of July 188 1. during the term of this lease the sum of (30) Fifty Dollars
as the annual rental of said Property so leased and demised herein and on
the failure of said Lessee it successors and assigns to so maintain and
operate said railroad for public transportation and travel and on the

abandonment thereof for rajlway _purposes or on the fajlure for six
months to pair said annual reatal of ($59) Fifty Dollars to the said
Lessor after the same became due and payable these presents shall
become Void and the Said Real Estate shall revert to the said Lessor
the Milan Canal Company and the said lessee. its successors and
assigns shail thereupon quietly yeild (sic) to said lessor the premises
thereof. . (emphasis added.) ' |

26. The railroad tracks. ties and portions of the ballast along the aforementioned

raifroad line located upon Defendant-Counterclaimant's property were removed sotnetime
between 1992 and 1994,

27. The above terms and conditions of license under Lease of 1881 have been
breached causing the lease/license to terminate and the property at issue to revert back to .
the fee simple owner, Detendant-Counterclaimants, by its express terms: "on the failure of
said Lessee its successors and assigns to so maintain and operate said railroad for
public transportation and travel and on the abandonment thereof for railway purposes
... these presents shall become Void and the Said Real Estate shall revert to the said Lessor
the Milan Canai Company and the said lessee its successors and assigns shall thereupon
quietly yeild (sic) to said lessor the premises thereof (emphasis added.)

28. Defendant-Counterclaimants sutfered damages by plaintiff’s breach of the
lease agreement, inciuding but not limited to suffering waste upon and alteration of said

property.



29. Said acts and omissions of plaintiff, by and through its agents and employees,
were undertaken with such an element of intentionalness and/or conscious disregard for the
rights and safety of defendants such that punitive damages are awardable.

WI-IEREFORE Defendant-Counterclaimants respectfully pray that they be granted
the following relief by judgment:

A. Cdmpensation for the waste to defendants property caused by the actions of
plaintiff and its agents and employees acting on its behalf and/or at its direction and/or while
such property was under plaintiff’s actual or constructive control. Such waste includes both
_ diminution and alteration of said property. Defendants seek recovery for the costs of repair
- and replacement of original condition including removal of railroad remnants; and

B. Damages for the fair market value of the loss of use of said property by
- defendants from 1990 to the present: and,

© -~ C. A.declaration that the Sub,jebf 1881 Lease has been term-inated by breach of the
following conditions of lease as expreésly set forth in said Lease: (1) the failure of Plaintiff
to. pay the annual rent in a timely manner: (2) the failure of Plaintiff to construct and
maintain smbankments and other works in protecting the property; (3) failure to utilize the
propertjv for “the uses and purposes of said Rail Road Company and its rights of way for
its said Rail Road™: (4) failure to keep “the Rail Road and embankments of said Rail Read
Company ... in good order and repair during the term of this lease”; {5) “that no waiste
[sic] shall be made or sutfered on the said property herein leased while in possession of
said Lessee™; and (6) “abandonment thereof for railway purposes”.

D. Alternatively, should this Court decide that prior court decisions have not
resolved the issue, a declaration that any and all rights of plaintiff to present possession of
the real property at issue have been terminated by the expiration of the Lease:

E. An Order requiring plaintiff to cease and desist any and all activities upon
defendants’ real estare; '

F. An Order stating that defendants are entitled to the sole and exclusive occupancy
of the real astate at issue:



G. An Order requiring plaintiff to repair and/or replace the property into its original
- condition prior to the use of plaintiff and its predecessors-in-interest including removal of
remnants of railroad and plaintiff’s operations:

H. An award of punitive damages as well as defendants's attorneys fees;

I Costs of the within cause of action; and

J. Such other and further reiief which this Honorable Court deems fair and
_ equltable to wh1ch defendants may be enntled

Respecttully submitted:

MW R9ﬁge1 (#0029069)
s R. Lucas (#0071916)
-L" 1. Jackson Street
Sandusky, Ohio 44870
- 419-627-0400
" -and-
J. Anthony Logan
Peggy Kirk Hall
WRIGHT & LOGAN CO., L.P. A
4266 Tuller Road, Suite 101
Dublin, Ohio 43017
{614) 791-9112

Attorneys for Defendants

JURY DEMAND

Defendants hereby request a trial by jury on all issues triable to a jury.

i Aottty Rongel (#0829069)
@l{éﬂ{{ﬁ Lucas (#0071916)
-and-

J. Anthony Logan

Peggy Kirk Hall

Attorneys tor Detendants



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Amended Answer and Counterclaim
was delivered by placing the same in ordinary U.S. mail, postage paid, to Abraham
Lieberman, Esq., at Baumgarmer & O'Toole, 582 North Leavitt Road, Amberst, OH 44001,
this 8th day of August, 2000.

wg& Refiget =
NGEL LAW OFFICE
421 Jackson Street

- Sandusky, Ohio 44870
(419) 627-0400
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RECEIVED
AUG 14 2000

IN THE COURT OF COMMON PLEAS ERIE METROPARKS
- ERIE COUNTY, OHIO ™.

BOARD OF PARK COMMISSIONERS,
ERIE METROPARKS

Plaintiff

V8-

KEY TRUST COMPANY OF OHIO, N.A.,

TRUSTEE OF THE TESTAMENTARY
TRUST OF VERNA LOCKWOOD
WILLIAMS, ET AL.

Defendants

' CASE NO. 99-CV-442

JUDGE JOSEPH E. CIRIGLIANO

PLAINTIFF'S REPLY TO

DEFENDANTS’ COUNTERCLAIM

Plalntlff Board of Park Commissioners, Ene MetroParks for its Reply to the Counterclalm

of Defendants Key Trust Company of Ohl(), NL.A., Trustee of the Testamentary Trust of Verna

Lockwood Williams'(“Key Trust™), Buffalo Prairie, Ltd. (“Buffalo”), Vincent R. Otrusina, Dale A.

Hohler, Ellen H. Hohler, Rita M. Beverick, Patricia A. Charville, Trustee U/A/Patricia A. Charville

Trust, Dorcas P. Gastier, Gerald O. E. Nickoli and Robin L. B. Nickoli as custodians for Autumn

- M. Nickoli and Jared J. B. Nickoli, Douglas Hildenbrand, John F. Landoll and/or Virginia A.

Landoll U.A. Co-trustees of Landoll Family Trust, Warren R, Jones, Robert C. Bickley, TheresaR.

rlohnston, Eliot F. Fischer, Kim Reid-Fischer, Gary R. Steiner, Virginia M. Steiner, Michael P.

Meyer, Alice F. Fowler, Thomas S. Jordan, Marsha A. Jordan, John J, Joyce, Christine Joyce, Billy

' R. Rasnick,- Donna J. Rasnick, Maria Sperling, Joseph Jirousek, Patricia J. irousek, Richard Rinella,

Carol Rinella, Huron Lime Company, Edwin Coles and Lisa Coles, states as follows:
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24.  In response to Paragraljh 24 of the Counterclaim, Plaintiff incorporates all of the
allegations, averments, and denials contained ianlaintiff‘s Amended Complaint, and further states
that no additional response is required. To the éxtent an additional response to Paragraph 24 is
required, Plaintiff Vdenies the allegations of Paragraph 24 of tﬁe Counterclaim.

. 25.  Plaintiff denies the allegations of Paragraph 25 of the Counterclaim. Replying
further, Plaintiff étates'that the Lease speaks for itself, and that Defendants have misquoted the
provisions of the Lease. |

26. Plai’ntiff deriies the allegations of Paragraph 26 of the Counterclaifn. _Replying
further, Plaintiff states that it is unclear from Defendants’ allegation what portion of the railroad line

'Defendant—C_ounterclaimant claims title to and which Defendant-Counterclaimant is making such

claim.
: 27. Plaintiff denies_the allegations' of Paragraph 27 of the Couﬁter_clairn.
28.  Pluintiff deniés the alleg;'a.tionsbf Paragraph 28 of the Counteréléiﬁ.
' 29, Plaintiff denies the allegations of Parégraph 29 c;f the Counterclaim.
.30. Plaintiff denies all other aﬂegations of the Counterclaim not specifically admitted

herein.
FIRST AFFIRMATIVE DEFENSE
31. The Lease is still in full force and effect and, by the terms thereof, Plaintiff, as the

lessee thereunder, has the sole and exclusive right to possession and use of the property covered by

the Lease.




SECOND AFFIRMATIVE DEFENSE

32, Defendants are not entitled to terminate the Lease or Plaintiff’s rights thereunder,
because Defendants failed to demand payment of the rent and performance of the Lease obligations.

| Eichenlaub v. Neil (1895), 10 OCC 427, 6 OCD 567, 3 O Dec 365, afd 56 OS. 782; Smith v.

Whitbeck (1862), 13 Ohio st. 471; Hulett v. Fairbanks (1883), 40 Ohio St. 233.

THIRD AFFIRMATIVE DEFENSE

33.  Defendants’ Counterclaim fails to state a claim upon which relief may be granted.

FOURTH AFFIRMATIVE DEFENSE

34.  Defendants are barred from the relief they seek by the doctrines of waiver, estoppel -

and laches.

FIFTH AﬁFiWATIVE_ DEFENSE

35, Defenda.nts'—are barred f'rom-"!che-.relief'théy seek by the docfrine of unclt;.an _han'd_s.

SIXTH 'AFFIR'MATIV.E DEFENSE

36. Plaintiff has .the rightto 1'31-:>_ssess substantial portioﬁs ofthe land formerly acfi%rely'useri |

by The Wheeling and Lake Erie Railway Company for train traffic, not through the Lease, but |

through title that Erie MetroParks acquired be way of a deed from The Wheeling and Lake Erie |

Railway Cémp_any filed for record on June 1, 1998- and recorded in Erie C_)fﬁ_cial Regor_ds Book 398,
Page 51 (the “Deed”). |

SEVENTH AFFIRMATIVE DEFENSE

37. Plaintiff has the right to possess substantial portions of the land formerly actively used
bﬂr The Wheeling and Lake Erie Railway Company for train traffic, not through the Lease, but

through easements acquired by way of the Deed.

t?




EIGHTH AFFIRMATIVE DEFENSE

38.  Plaintiff has the right to possess substantial portions of the land formerly actively used
by The Wheeling and Lake Erie Railway Compahy for train traffic, not through the Lease, but as the .

resulf of the initiation by Erie MetroPa;rks of a “quick take” action in the Erie County Court of
| Common Pleas styled Board of Park Commissioners, Erie MetroParks v. Wikel Farms Ltd., et al.,
|| Erie County Court of Common Pleas Case No. 99CV140;
NINTH AFFIRMATIVE DEFENSE
39.  Plaintiff remains ready, wil]ing and able to pay all rent that may be due and owing,
énd in fact has tendered such rent.
TENTH AFFIRMATIVE DEFENSE
40. _ Equitable principles preclu.de'[).efe.nda.nts from obtair‘ling. the relief reqﬁcétéd.‘
" ELEVENTH AFFIRMATIVE DEFENSE |
41.  Plaintiff reserves the right to later assert additional affirmative defenses to thé_ P

i| Counterclaim should it be discovered that such defenses are appropriate.’

" Respectfully submitted,

BAUMGARTNER & O’TOOLE ]
LEGAL PROFESSIONAL ASSOCIATION

By: /M

Abfaham Lieberman (0014295)

Dennis M. O’ Toole (0003274)

Attorneys for Plaintiff, Board of Park
Commissioners, Erie MetroParks

502 Broadway

Lorain, Ohio 44052

Ph. (440) 244-1212




CERTIFICATE OF SERVICE

‘This is to certify that a copy of the foregoing Plaintiff’s Reply to Defendants’ Counterclaim
has been sent by ordinary U.S. mail, postage pre-paid, thls 11th day of August, 2000, to D. Jeffery
Renget and ThomasR Lucas, Attorneys for Defendants, 421 Jackson Street Sandusky, Ohio 44870 :

and to J. Anthony Logan and Peggy Kirk Hall at anht & Logan Co., L.P.A., Attomeys for

Defendants, 4266 Tuller Road, Suite 101, Dublin, Ohio 43017

Abraham Lieberman
Attorney for Plaintiff, Board of Park
Commissioners, Erie MetroParks

" Augrist 10, 2000

G \Wulasl‘?\l?DM\reply2 cmmtclmm wpd
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p-1
IN THE COMMON PLEAS COURT OF ERIE COUNTY, OBIO
' . @
Board of Park Commissioners, n?-% ‘_’; EER S
Eric Metroparks, Case No. 99CV442 ré‘—; = o
=L T
’ Plaintiff, =N AL
: . 5 :-, )
-vs- : %E{ i :-‘:;é;
Judge Joseph Cirigliano r LA
Key Trust Company of Ohio, NA . - : =
Trustee of the Testamentary ' :
Trust of Verna Lockwood :
Williams, et. al,, :
: Judgment Entry

Defendants.

00—

This case was tried to the Court on August 23 and 24, 2000. One issue before the Court
is the validity of a lease ("Lease”) originally ente_réd into by the predecessors-in-interest to the
;)arti¢s herein, the owner/lessor, Milan Canal Company apd the lessee Wheeling & Lake Erie
Railroad Company (""Wheeling Railroad"). The second issue before the Court is whether

-Plaintiff has acquired any ownership interest in the préperty at issue by virtue of a quitclaim deed
from the Wheeling Railroad. The third issue the Court has been asked to decide is whether
Plaintiff has gained any interest in the property at issue by adverse possession. The fourth issue

the Court has been asked to decide is the extent of the property covered'by the Lease.
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*

Findings of Fact
;I'hc'Lease'was originally signed on July 12, 1881, arid is recorded with the Erie County
Recorder’s Office, and entered into evidence by stipulation. Pursuant to the Lease, the Milan

Canal Company leased to the Wheeling Railroad certain Iénd (the "Leased Property™"), which is

described in the attached Exhibit A, The term of the Lease is 99 years, renewable forever, and

the annual rent is Fifty Dollars (§50.00). The Lease further requires that the lessee, its

successors, and assigns, maintain and operate a railroad for public transportation and travel.

Upon the abandonment of the Leased Propérty for railway purposes, or upon the failure for six

months to pay the stated annual rental of fifty dollars ($50.00) to the lessor after the same
became due and payable, the Lease becomes void and the real estate reverts to the lessor. The

Lease was renewed for its sccond 99-year term in 1980.

Thé Leased Property was ultimately conveyed to Key Trust Company of Ohio, NA,
Trustee of the Testaméntary Trust of Verna Lockwood Williams ("Key Trust"). It is undisputed
that the Railroad failed to pay annual rental for the Leased Property after 1989 until a chéck for
$300.00 was transmitted to Key Trust, Trustee for Verna LOCkWOOdVTI!lSt, in Septerﬁbsr 1995,

The payment was rejected.

By 1988, the Norfolk and Southemn Railway Company, predecessor in interest to the

Wheeling Railroad, filed an abandonment of service application before the Interstate Commerce -

Commission with respect to the Leased Property, which was granted. Thereafter, the Railroad

2
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‘temoved railroad tracks and ballast from the Leased Premises, making the property unfit for the
putpose of operating a railway. In October 1995, the Wheeling Railroad transferred its interest in

 the Leased Property to Plaintiff by quitclaim deed, which was recorded on June 1, 1998,

In the year 2000, Defendant Key Trust, tamfeﬁcd all of its right, title, and interest as

successot-in-interest to the original lessor, to the remaining Defendants.

Having assessed the credibility of the witnesses who testified at trial and the reliability of
the dopuiuents submitted into evicteﬁce , the Court finds that the Milan Canul Company, the
. predecessor in title to Defendant Key Trust Company of Ohio, NA, Trustee ("Key Trust"),
| acquired its real property interests to construct the canal (the "Milan Canal Property™) salely by
way of two instruments and 1o others: |
(a) A conveyance from Kneeland Townsend dated May 10, 1838, recorded
May 2§, 1852, in Volume 10 of Deeds, Page 23 of Erie County Records (the "Townsend
| Conveyance"); and |
. {b), A conveyance from Ebeneser Merry dated April 21, 1838, recorded
Qctober 29, 1852, Ln-Volumc 10 of Deeds, Page 25 of Erie County Records (the "Merry

Conveyance").

The Milan Canal Property consisted of a roughly three mile long cormidor of property the
porthern terminus being known as Lock No. 1, which was located where the Milan Canal joined
the Huron River on property now owned by Wikel Farms, Ltd., just north of Mason Road, in

3
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_ Section 2, Milan Township, Erie County, Ohio. Neither Kneeland Townsend nor Ebeneser

Merry conveyed to the Milan Canal Company any interest in real property north of Lock No. 1.

The only lands owned by the Milan Cana} Company at the tiﬁ:xc thé Lease was executed
lay within the boundaries of the Kneeland Townsend property and the Ebeneser Merry property,
neither of which lay north of Lock No. 1.

‘Conclusions of Law
It is axiomatic that a séllcr cannot transfer any greater interest in land than that which the

: sellez"-po.ssésscs. In the instant case, the Wheeling Railroad had a leaschold interest in the
property at issue, which is evidenced by Exhibit A. The Court hereby finds the lease, which was -
entered into by Wheeling Raitroad and Key Trust, was a _valicl'lez.ise. The Court finds that the

- Lease was materially breached by the Wheeling Railroad for the nonpayment of rent for a period
of more than six months, and because the property was_abandoned for the purpose of operating a
railroad. The lease, thereby, became void by its clear terms. - The Court finds that there was no
evidé_nce presented by either party to show that the parties to the Lease did not intend an ordinary
and common meaning to be given to the words contained therein, or that there was any mistake

" by either party in entering into the Lease. Sce Hinman v. Barnes 146 Ohio St. 497 (1946); and

Greenfield v. Aetna Cas. Co., 75 Ohio App. 122 (1944).

Further, the Court finds that the Lease, which was for a term of 99 years and renewable '
forever, did not confer a fee simple estate under Ohio law to the Wheeling Railroad because it
was aware that its interest could be forfeited to the lessor upon its breach of the lease covenants,

4
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Therefore, the fee simple remains in the lessor, its heirs, devisees, or assigns. See Rawson v.

Brown 104 Ohio State 548 (1922); and Quill v. R.A, Investment Corporation 124 Ohio App.3d

653 (1997).

Finally, the Court finds that the Plaintiff has not met its burden to establish any interest in
the property at issue by adverse possession; To prevail on a claim for adverse possession a
claimant must establish bj' a preponderance of the evidence that his pessession of the land was

open, notorious, exclusive, adverse, hostile, and continuous for more than twenty-one years. See

Coleman v. Penndel Co. 123 Ohio App.3d 125 (1997); Demmitt v. McMillan (1984), 16 Ohio
App.3d 138. The use is not adverse if it is either by permission, or accommodation for the owner

Hindall v. Martinez (1990), 69 Ohio App.3d 580.

In the instant case, it is undisputed tﬁat the lessee and its successors maintained railroad
operations and train traffic and paid rent while maintaining the Leased Property from the
incepti'm; of the Lease until sometime in the 1980's, and then filed for abandonment of service in
1988. The Railroad and its predecessors-in-interest did not hold the Leased Property adverse to

the lessor’s interests until, at the latest, 1989, when it stopped paying rent.

The Court finds that it was not until sometime after the Plaintiff acquired its quitclaim
deed from the Wheeling Railroad in October 1999, that Plamtiff entered the Leased Premises

adversely to the lessor, its successors, and assigns-in-interest. The Court finds that the Railroad
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“was jn active operations, paying rent, and otherwise complying with the Lease terms as late as

1986, or later, which was well within the last twenty-onc years.

The description of the Leased Property in fhe Leaée unambiguously describes it as
consisting of all'lands then owned by the Mijan Canal Company w1thm 2 150 foot wide corridox
from approximately the intersecﬁon of Maine and Union Streets in the Village of Milan northerly
to the north of the mouth of the Huron River. The only lands owned by the Milan Canal |
Company at the time the Lease was executed lay within the boundsries of the Kneeland
Townsend property and th_e Ebeneser Meny”preparty,_ neither of which. lay north of Lock No. 1.
'I‘licrefore, the Leased Property extends from the southe:n terminus of the old Milan Canal at or
near the southerly end of the Milan Canal basin in the Village of Milan fo its northerly t;:rm'm_us
at the Huron River at the former location of Lock No. 1 on premises now owned by Wikel Farms,
Ltd. immediately north of _Mason Road in Section 2, Milan Township, Frie County.

Judgment in favor of Defendants and against Plaintiff, except as to the issue of the extent
of thé property covered by the Lease.

IT IS SO ORDERED.

Gl £

Judge Joseph

ce: Abraham Lieberman _
Dennis O’ Toole Peggy Kirk
Randall Strickler Anthony Logan
Darrel Bilancini Jefirey Rengel
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EXHIBIT A
All those lands within a one hundred fifty (150) foot wide corridor conveyed to the Milan
Canal Company by Kneelana Townsend and Ebeneser Merry by instrumenté dated May 10, 1838
' , and April 21, 1838, respectively, and recorded, respectively on May 29,1852, in Volume 10 of
Deeds, Page 23 of Erie County Records and October 29, 1852, m Volume 16 of Deeds, Page 25
of Erie County Records, which lands have a northerly boundary at Lock No. 1 of the old Milan
Canal, which lock Was located immediately north of Mason Road on lands now owned by Wikel
Farms, Ltd. at or near the intersection of the Milan Canal with the Huron River, and extending

southerly to the Canal’s turning basin in the City of Milan, Ohio.
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IN THE CQURT QF APPEALS OF ERIE COUNTY

Board of Park
Commisesioners, Erie
Metroparks

Court of Appeals No. E-00-068

Trial Court No. poCva4dz

Appellee/
Cross-Appellant

&
i
V.

Key Trust Cowpany of
Ohic, NA Trustee of the
Tegtamentary Truast of
Verna Lockwood Williams,
et al.

DECISTION AND. JUDGMENT ENTRY

Appellants/ . -9'
Cross-Appellees Decided: SEP 1 420

® k¥ % * %

Abraham Lieberman and Dennis M. O!Toole,
for appellee/cross-appellant.

D. Jeffery Rengel, Thomas R. Lucas,

W anthony Logan and Peggy Kirk Hall,
- for appellants/cross-appellees.

* %+ % * %
-SHERCK, J. This is an appeal from a declaratory

judgment issued by the Brie County Court of Common Pleas in'a

, | - _' - 3”,21/7.“{

fa

1. ?/)4/0!
. c.A.
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property dispute. Because the trial court's determination
concerning the scope of the lease in question was proper, we
affirm that'portion of the couxt's decision; However, with
respect to the c;urt's determinétion that a prio£ brea¢h of the
terms of the lease rendered it void, we reverse.

In 1827, the Ohio General Asgembly chartexed the Milan

Canal Company to construct and operate a canal from Milan, Ohio,

to Lake Erie. In due course, the canal company acquired land and
dug a canal between'Milan and "Lock 1," located where the
navigable Portion'qf the Huron River intersected the canal.

In 1881, the Milan Canal Company leaSed_a one hundred

fifty foot wide cd:ridor through its property to the Wheeling and

- .Lake Erie Rail Road Company, upon which t¢ construct and operate

a railroad. The lease was for ninety-nine years, renewable
"forever." The léa?e reguired an annual rental fee of $50 and
also ﬁrovidéd that, .

ne¥+ on the failure of saild Lessee *** to so
maintain and operate said Rail Road for
public transportation and travel and on the

~ abandonment thereof for railway purposes or
on"the failure for Six monthe to pay said
annual rental of ($50} Fifty Dollars to the
said Lessor after the same became due and
payable these presents shall become void and
the said real estate shall revert to the said
Lessor the Milan Canal Compary #*¥*

It is undisputed that during the next one hundred years.

. s . 1 , .
the railroad, in one corporate guise or another,” maintained and
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operated a line on the leased corridor. 1In 1878, the railroad's
lease was renewed for another ninety-nine years. In 1995, the
Wheeling_énd Lake Erie Railway Company sold the lease to
appeliee/cross-appellanﬁ, Board of Commissioners, Erie Metfoparks
{("appellee"). Appellee intended té convert the property to a
recreational hiking/bicyclingﬂtraii.

In 1904,.the Milan Canal Company wag dissolved and its
assets purchased by Stephen Lockwood. Stephen Lockwood's
interests in the property evéntually;devolved té the testamentary
txust of Verna Lockwood Williaws and its trustee, Key Trust
Company of Ohié. Following the burchase of the railroad's lease
interest by appelleé, a dispute arose between the trust and
appellee coﬁcerning-the continued validity of the lease.

on SePtember.BO, 1999, apﬁellee initiated a declaratory
jﬂdgment actiﬁn against the Lockwood Williams trust. Appellee
sought a declaration that the 1881 lease remains in effect, that
the property may be properly used for a recreational trail, and
that the scope of the leage be determined. The trust answered
appellee's complaint, denying the G@lidity of the lease and
counterelaiming for a quiet title.

During the pendency of this case, the Lockwood Williams -

trust sold its interest in the disputed lgnd to appellant/cross-

appellee Buffalo Prairie, Itd. Buffalo Prairie, in turm, began
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to convey portiomns of the land at issue to adjacent property
owners. With this development, appelleé amended its complaint to
inciude not only the Lockwood Williams trust, but Buffalo Prairie
and thirty-two naméd adjaéeﬁt property oﬁners (“ap}_':lellants“).2

: This matter then proceeded to a bench trial. At the
trial, appellants presented evidence that at the time appellse
aequired its interest in the,ﬁroperty, fhe‘railroad had been
several years delinguent in paying its rent. Appellants also
presented evidence that rail traffic on the line had ceased in
the mid-1980s énd that the track and the railroad infrastructure
had been allowed Eo‘deteriorate since themn, Indeed,'the railroad
had years previously filed a notice of route abandonment with the
former Interstate Commerce Commission. Appellants argued that
this behavidf_cpnstitutgd d failure to maintain the propérty, an
abandonment of the property for "railway purposes' and a default
in rent. Appellants asserted that such multiple breaches of the
lease caused the lease to become "void". The real estate should,
ltherefore, "fevert" to appe;lants as successors of the Milan.
_Canal.Companf. |

| hppellee resgponded with tegtimony that both the
railroad and appellée attempted to remedy the rent default, but
that the Lockwood Williams.tiﬁst had rejected tha_tehder. As far
as abandonment was cbnderned, appellee peinted out that

"abandonment" is governed by Ohio property law, not federal
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transportation policy. Moreover, it was uﬁdisputed that neither

the trust, nor anyone else, had made a demand for rent or

performance of any other term of the lease. Appéllee argued that

under the common law of leases, such a demand is assentiai before
. any default may be declared.

Alternatively, appellee argued that even if it waé
determined that thé 1881 lease was void, not all of the
appellants were entitled to a quiet title. This is so, accotdiﬁg
to appellee, because the Milan Canél Company did not have ¢lear
title to the full length of the canal. The 1881 lease described
a one hundred fifty foot corridor alongrthe full length of the
canal, but conveyed only that portion "owned by said Milan Canal
Company." A&t trial, evidence showed.that, in the disputed area,
the canal cOmpanvaas deeded land only-from'Kneeland Townsend and
Ebeneser Merry. 8ince the canal éompany could lease to the
railroad only so muoh ag it owned, appellants asserted that the
land at issue should be confined to that portion once ewned by
Townsend and Merry -- a section of land substaﬁtially less than
which appellints clai@é .

At the conclusion of the trial, the court found that
the railroad had'haterially breached the texms of the lease by

e failing to promptly pay rent and that it had abandoned.the

propert? for purposes of operating a railrxoad. By the court's

n
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interpretation, the lease then became void on ite own texms.
Consequently, the railroad's conveyance to appellee was

ineffective.

Concerning the scope of the lease, the court found that
thé canal company obtained lanpd only from Townsend and Merry and,
conseguentcly, set the boundarieé of the land derived from the
canal company as extéﬁding from the caﬁal basin in Milan to "Lock
1" where the ¢anal joins the Huron River.

From this judgment, appellants now bring.this appeal,
setting forth the following six assignments of error:

"I. THEE TRIAL COURT ERRED WHEN IT ALLOWED
EVIDENCE REFUTING LESSOR-APPELLANTS' TITLE TO
THE LEASED PROPERTY IN A DECLARATORY JUDGMENT
ACTION SEEKING TO DETERMINE LEASE VALIDITY.

"II. THE TRIAL COURT ABUSED ITS DISCRETION
IN ALLOWING APPELLEE TO TRY CLAIMS NOT RAISED
IN ITS AMENDED COMPLAINT OVER APPELLANTS '
OBJECTIONS.

"III. THE TRIAL COURT ERRED IN REFCRMING THE
- LEASE PROPERTY DESCRIPTION WHERE INTENT OF
. THE PARTIES 18 PRESUMED TO RESIDE IN THE
LEASE LANGUAGE AND THE COURT FOUND THE LEASE

UNAMBIGUOUS .

®11¥, THE TRIAL CCURT CORRECTLY DECIDED THAT
THE LEASE WAS BREACHED HBEFORE ASSIGNMENT OF
LESSEE'S INTEREST TO PLAINTIFF-APPELLEE
RESULTING IN REVERSION TO LESSOR-APPELLANT
BUT ERRED WHEN. IT THEN REFORMED THE LEASED
PROPERTY WITHOUT CLEAR AND CONVINCING
EVIDENCE OF INTENT AND MUTUAL MISTAKE OF FACT
BY BOTH ORIGINAL SIGNATORIES TO THE LEASE.

"V, THE TRIAL COURT ERRED, AS A MATTER OF
LAW, WHEN IT REFORMED THE LEASED PROPERTY
WITHOUT EVIDENCE OF THE ORIGINAL PARTIES!
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CONDUCT, COURSE OF DEALINGS BETWEEN THEM AND -
METHOD OF HANDLING THE TRANSACTION IN

QUESTION.

"VI. THE JUDGMENT OF THE TRIAL COURT
REGARDING THE PROPERTY DESCRIPTION WAS

"AGRINST THE MANIFEST WEIGHT OF THE EVIDENCE."

Appellees cross-appeal with the following seven

assignments of error:

"Y. THE TRIAL COURT COMMITTED PREJUDICIAL
ERROER IN FAILING TO RULE THAT THE DEFENDANTS
ACOUIRED NO INTEREST IN THE PARKWAY FROM KE

TRUST. ‘ ,

"TII. THE TRIAL COURT COMMITTED PREJUDICIAL
HRROR IN FAILING TO RULE THAT NONE OF THE
PARKWAY CONSTITUTES LEASED PROPERTY.

"III. THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR IN HOLDING THAT THE LEASE AT ISSUE HAD
TERMINATED BECAUSE THE LEASED PROPERTY WAS

- NOT BEING USED FOR THE PURPOSES REQUIRED BY
THE LEASE.

"IV, THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY FAILING TO ADEQUATELY CONSIDER
PRINCIPLES OF EQUITY IN ITS DETERMINATION
THAT THE LEASE AT ISSUE HAD TERMINATED.

"V. THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY FAILING TO ADEQUATELY CONSIDER THE
DOCTRINES OF ESTOPPEL AND WAIVER IN ITS
DETERMINATION THAT THE LEASE AT ISSUE HAD
TERMINATED.

"WT. BECAUSE THE LESSCRS UNDER THE LEASE HAD
NQT DEMANDED PAYMENT OF THE RENT, THE TRIAL
COURT COMMITTED PREJUDICIAL ERROR IN ITS
DETERMINATION THAT THE LEASE AT ISSUE HAD
TERMINATED. o

"VIL.. BECAUSE THE LESSORS UNDER THE LEASE
EAD NOT DEMANDED PERFORMANCE OF THE LEASE
CBLIGATIONS, THE TRIAL COURT COMMITTED

P.

8
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PREJUDICIAL ERROR IN ITS DETERMINATION THAT .
THE LEASE AT ISSUE HAD TERMINATED."

I
All_of appellants' assighments qf error ultimgtely
attack the trial court's decision limiting the leased property to
Milan Canal Company lands obtained from Ebeneser Merry and
Kneeland Townsend. None of these asgignments of error are wall-

( -
taken,

In their third, fourth and fifth asssignments of error,
appellants claim that the trial courﬁ, for various reasons, erred
in reforming the leasge agreement. The assignments are fallacious
in their premise. Reformation of a contract is an equitable

- remedy whereby & court modifies an instrument which, due to a
mutual mistéke.gf :hé original pa:ties,'dbes-noﬁ reflect the
intent of thosé parties. Mason v. Swartz (1991), 76 Chio App;zd
43, 50, citing Gmﬁnflmm_caﬁnalm (1944), 75 Ohioc App.
122, 128. |

Although the wetes and bounds description contained im
the 1881 leéﬁe describes a2 one hundred fifty foot corridbr for
the full length of the canal, the lease limits the conveyance to
property "owned by" the canal company. The trial record éhows
that the Milan Canal Company acquired property only from Townsend

and Merry.: The trial court ruled that this property alone was

the subject of the lease. Consequently, thelcourt never modified—
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the 1881 lease. Since thersa was no reformatiOn of the lease,
appellants’ arguments concerming an improper reformation of the
contract aie without merit. Accordingly, appellants' Assignments
of Error Nes. III, IV and V atre not well-taken.

The éame'holds true for appellants' manifest weight
argumeﬁt contained in their sixth assignment of error. The only

 competent, crediblerevidence presented at trial was that the
canal company obtained property sclely from Townsend and Merry.
on such evidence, we caunot éay that the trial court's decision
to limit the lease to such property waé unsupported by the
evidence. See w (1991), 57 Ohio 8t.3d 81, 96.
Accérdinglf, appellants’ sixth assignment of error is not weli-
takén.

With iespect to appellants' first and second
assignments of error, appellants maintain that the trial court
should not hafe permitted appellee's attack on their title gince
the complaint coﬁtained no notice of a claim against‘appellants'
title. Again, appellants miaehafatterizg the proceedings.
Appellee askéd for a declaration of rights under the 1881 lease,
fhe lease limited its conveyance te property owned by the canal
company . Thus,. a determination of what property the canal,
gdmpany ownéd:was in ordgr. The exercise wa% not‘%n attack on

appellants' title; rather, it was necessary to determine the
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scope of the lease.  Accordingly, appellants' first and second
assignments of error are not well-taken.
II

By way of seven cross-assignments of error, appellee
contends that, for one reason or ancther, the trial court erred
when it concluded that the railroad breached ghe 1881 leasé,
causing the interest conveyed therein to %evert to appellants®
predecessor in interest. -

The trial court concluded that the railroad breached
the lease in two ways: {1} "nonpayment of rent for a period of
more than'sixrmonths," and (2] "because the property was
abandoned_fdr the purpoée of operating a railroad."

| It is axiomatic in Ohio jurisprudence that the law
abhoics a forfeiture. WM_W (198¢),
32 Ohie App.3d 21, 23, citing Ensel wi Lumber Ins. Co. of Ney
York (1913), 88 Ohio St. 269, 28l. With this axiom in mind, we
must examine whether éircumstances exist which would warrant the
forfeiture of the property rights‘ﬁonveyed in this century old

document .
A, Failure to Pay Rent_
At trial, it was undisputed that, at some point between
1979 anﬁ 1995, the railroad failed to render to éhe Lockwood
Williams trust the.annual $50 rent payment provided for in the

-

1881 lease. The evidence at trial would also suggest thdt at

10.
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" ’:

~some point, without any demand from the trust, the railroad

discove:ed its omission and attempted to ﬁring its payments'’

‘current. It was undisputed that, after the lease was transferred

to appellee, appellee sent a check to the trust to cure aiy
arrearage. The txust, however, rejecteq the tender.

In its sixth assignment of error, appellee contends
that the trust's failure to demand the rent payment ﬁegates its
ability (or its successor's ability) to declare a forfeiture.

Moreover, according to appeliee, both the railrocad and appellee

stood ready and able to cure any default had the trust made such

a demand.

j Appellants respond that the railroad knew it had not
paid its rent and_this was sufficient noticé.- Moreover,
according to appeiiants, by the élear'terms 6f.the 1881 leasge
agreement, the contract became automatically void on the £failure
of the railroad to pay its annual rent wmore than gix months
beyona its due date. - .

Contracts incorporate the law applicable at the time of

their c¢reatidn. 11 Willisﬁon on Contracts (19%99) 203, Section

30.19. The comment law of Ohio at the time the 1881 leagse was

exechﬁed was .2tated in paragraph one of the sYllabus of Smith v,

- Hhitbegk (1862), 13 .Ohlo St. 471, which ﬁrovided that:

"Tn order to show a forfeiture of an

unexpired term of & 'leasehold estate, for
nonpayment of rent, the lessor must prove
demand of payment of the lessee when due.”

11.
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The 1881 lease contained no express waiver of this
common law requirement, and the evidence was unrefuted that no
demand was made in this instance. S8Since no forfeiture may be had
absent deﬁand, the railroad's laﬁse in its annual rent payment
does not constitute an irreparable breach of the lease.
Accordingly, appellee{s sikth agsignment of error is-well-taken.

B, Abandonment

In its seventh assignment of error, appellee argues
that with respect to a forfeiture on.other leasge conditionsg,

- there shoﬁld al#o be imposed a raquirementnof a demand for
performance prior to é breach declaration.

Although thefe is some authority in support of imposing
Such'a'requifemeﬁt, see 1 Restatement of baw, infra, at 495-501,
Section 13.l-and-coﬁm=nt h, appellee directs us to no Ohio .
authority which expressly imposes suqh'a requirement.. Therefore,
we will examine the merits of the purportéd nonmonetary breach.

-The léaée provision at issue pfovides that on the
failure of the lessee to, "*=** maintain and operate said Rail
Road for public t;anéportation and travel and on the abandonment
thereé§ ﬁor railwa& purpoges xx&Wn the lease shall become wvoid.
For a breach of these provisions to oceur, the lessee must have
{1} ceased the wmaintenance and operation of the property. for
public transporﬁation and travel,‘and (2} abandoned its use for

"railway purposes.®

12.°
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We are persuaded by the reasoning expreésed in Rieger
¥ Pern Central Corp. (May 21, 1985), Greene App. No.
85-CA-11, unreported, on both issues. 'AlﬁhOUQh Rieger dealt with
the transfer of a prescriptive easement of a railroad right-of-
way to the state for a recreational trail, its logic is
applicable to this lease. To us, it igs reésonabie.and, indéea,
Rieger holds that the transformation of a railroad right-of-wéy
to a recreational tréil iz an eguivalent and permissible usge of
such property. Both serve a public purpose related to public |
transportation and ﬁravel. Id., éiting Minnesota Dept. of
Wildlife v, State of Minnesota (Minn._19a3), 329 N.W.2d 543, 546-

547, certiorari denied (1$83), 463 U.8. 1208. Conseqguently, the
proposed use of this propérty is consistent with the original
leage, Moreover, we cannot say that the transitional period
between the two uses is 20 great as to coﬁatitute a failure to
"maintain and opergte“ such property'for such uses so as to be
deemed a bfeach. fhis is especially soﬁébsent a demand from the
legsor for perfo;mance. .
Wiﬁh.respect_to the ab;ﬁdbnment of the property for
railroad éurposes, again we turnm to Rigge: which, citing Schneck
1 land - . b 1 8 . 1
(1919), 11 Ohio App. 164, 167, holds that to constitute
abandonment of. a railroad.riéht-of-way éhére ﬁUSt be a Mi#x

) il

nonuser together with an intention to abandon." The intent

13,
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portion must be shown by unequiveocal and dgcisive acts indicative -
of abandenment. Id.; see, also, Roby v. New York Central (1894),
142 N.Y. 176, 181. -:

» In this casgs, the trial.court appears to have found
dispositive the fact that the railroad filed a notice of
"abandonment” with the former Interstate Commerce Commission. We'
disagree with this interpretation. While such a regulatory
filing may constitute evidence of an intent to abandon for state
property law purposes, it is only evidence. Contradictory to
this.filing was the undisputed evidence that when NOrfoik
Southern transferred this spur to Wheeling and Lake Erie, Norfolk
Southern resexrved é portion of the corridor for the future
installation of fiber-optic-céble. Moreover, Wheeling's grant to

- appellee réserves a future right to ¢on8tru§t and operate another
rail line in the corridor. Both of these acts coust;tute
"railway purpeses,” and both indicate aﬁ iptention to pursue
futufe use of the property for such purposes. Far from thé
"unequivdcal and decisive" acts indicative ¢f abandonment
necessary to;prove an intent to abandon, these reservations afe
antithetical to such an intert.-

Since there has been no dem&nstrated breach of the
"purposes" provision of the lease, the trial‘cou;t erred in

Ard

determining that the lease at igsue was iﬁ&alid. Accordingly,

14.




appellee's firat, second and third assignments of error ave well-
taken. Assignments of Brror Nos. IV, ¥ and VII are moot.

On consideration whareof, the judgment of the Erie
County Court of Common Pleas is reversed, in part. This matter
is remanded to said court for further proceedings consistenp with

this decision. Costs to appellants.

A certified copy of this entry shall constitute the
mandate pursuant to App.R. 27. See, also, éth Dist.Loc.App.R. 4,
amended 1/1/9a.

Peter M. Handwork, J.

James R. Shérck, Ny

- CONCUR.,

| HEREBY CERTIFY THIS TOBE
ATRUE COPY OF THE ORIGINAL

FILED iN THIS OFFICE. .
SANSARA J.JONRBON, CLERK OF COUNTS

By =,

 he Wheeling and Lake Erie Rail Road Company was
eventually absorbed by the Norfolk and Western Rail Company which
was merged ifito the Norfolk Southern Company. 1In 1590, the
Norfolk Southern assigned its inteérest in the lease at isgue to
the Wheeling and Lake Erie Railway Company.

2At the same time, Buffalo Prairie initiated a forcible
encry and detainer action against appellee in the Erie County
Court. The county court, however, dismissed the matter and.
deferred teo this case-to determine the proper title to the
disputed. land.

N , .
The 1979 lease renewal did not change the terms of the
agreement. The "demand" requirement is. in conformity with the

15.
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common law of most other states, nee Baresa & Springer Ince. v Nay
(Cuyahoga App.1963), 91 Ohio Law Abs. 425, citing 31 A.L.R.2d
376, and remains today in Ohio landlord tenant relations that are
not superseded by statute. Id, See, also, 1 Restatement of the
Law 2d, :-Property (1977} 384, Section 12.1(2} (b). :

16.
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- IN THE COMMON PLEAS COURT OF ERIE COUNTY? OHIO

BOARD OF PARK COMMISSIDNERS,
ERIE METROPARKS,

.. o
>
CASENO. 99 CV 442 % 2
2%
_ Judge Joseph E. Cirigliano o
Plaintiff Th ‘";
vs- JUDGMENT ENTRY &%
. ' 0
’ . Ln -t
KEY TRUST COMPANY OF OHIO, NA : “
TRUSTEE OF THE TESTAMENTARY
_ TRUST OF VERNA LOCKWOOD
) WILLIAMS, et. al., I P
' Defendants

This matter is before the Court on remand by the Erie C'ounty Court of Appeals (Court of

‘Appeals Case No. E-00-068), a discretionary appeal to the Ohio Supreme Court not having been
“allowed (Supreme Court Case No. 01-1927).

Two issues were presented for decision. The first issue was the continuing validity of a lease

(the “Lease”) originally entered into between the predecessors-in-interest to the parties herein, the

Milan Canal Company, as lessor, and the Wheéling & Lake Erie Railroad Company (“Wheeling

Railroad”), as lessee. The second issue was the extent of the property covered by the Lease.

IU33 gy
1 3/@1/0&

Exhibit SE - 33

<
3
B m =
== o =
— o~
1 sl Cz_
[ ] o7 )
™0 2 -
IR “‘:.i g*\

e

-0 e F
= €3 ‘-Z;
- 29
.o A
2



Findiﬁgs of Fact

The Leése, originally signed on July 12, 1881, and recorded in Volume 2, Pages 26, 27 and
18 of Erie County Lease Records, was entered into evidence by stipulation. Pursuant to the Lease,
t_hé Milan Caﬁaj Company Jeased to Wheeling Railroad certain Iaﬁd (the “Leased Pfoperty”), which
s describediﬁ the aﬁached Exhibit A The term of the Lease is 99 years, renev;able forever, and the
annual rent is Fifty Dollars ($50.00). The Lease requires the Leased Property to be used “for public
Uanspdﬂaﬁon a-nd travel.” The Lease further provides that the Ieased Property is to revert to the
lessor “on the failure of said lessees to so maintain and operate said Railroad for public
transportation and travel ané on the abandonment thereof for railway purposes, or on the failure of
for six months to pay said annual rent ... .” However, the Leas;: does ﬁot contain an express waiver

of the common law requirement that the lessor demand payment of rent before declaring a forfeiture

of the Lease. The Lease was tenewed for its second 99-year term in 1979.

In 1504, the Milan Canal Company was dissolved and its assets purchased by Stephen
Lockwood. Stephen Lockwood’s interest in the Lease and the Leased Property eventually devolved

“to Key Trust Company of Ohio, NA, Trustee of the Testamentary Trust of Verna Lockwood

Williams (“Key Trust”).

Wheeling and Lake Eric Railway Company (“Wheeling Railway”) acquired Norfolk
Southern’s interest in the rail corridor, and, in October, 1995, Wheeling Railway transferred its

interest in the Leased Property to Plaintiff by quit—'daim deed, which was recorded on June 1, 1998.



In the year 2000, durihg the pendency of this case, Defendant Key Trust, transferfed all of

- itsright, title, and interest as successor-in-interest to the original lessor, to the remaining Defendants.
- Train service on the Leased Property was discohti#uéd not later than 1986 and perhaps as

ear_ly as 1982. In 1988, Norfolk and Western Railway Company ("N&W™), predecessor to Norfolk
Southern C(_eroration | (“Norfolk Southern™), filed a Notice Qf Exemption with the Interstate
Commerér; Commission for permission to discontinue train service along an 8.3 mile corridor

including the Leased Property. Such permission was granted.

It s undisputed that the lessee failed to pay annual rental for the Leased Property after 1989,
until a check for $300.00 was transmitted to Key Trust in September 1995. The payment was

rejected. It is also undisputed that no demand for rent was ever made by the lessor.

Having assessed the credibility of the witnesses who testified at trial and the.reliability ofthe
-documents submitted into evidence , the Court finds that the Milan Canal Company, the predecessor
in title to Defendant Key Trust, acquired its-real property interests to construct the canal (the “Milan

Canal Property™) solely by Way-r of two Instruments and no othérs: o
(&) A conveyance from Kneeland Townsend dated May 10, 1838, recorded May

29, 1852, in Volume 10 of Deeds, Page 23 of Erie County Records (thé “Townsend

Conveyance™); and



_ (b) A conveyance from Ebeneser Men'y dated Apnl 21, 1838, recorded October
29, 1852, in Volume 10 of Deeds Page 25 of Erie County Records (the “Merry

Conveyance™),

"I'he Milan Canal Property consisted of a roughly three mile long corridor of property the
northern terminus being known as Lock Nﬁ. 1, which was located where the Milan Canal joined the -
Huron Rivgr on property now owned by Wikel Farms, Ltd., just north of Mason Road, in Secti;)n
2, Milan Township, Erie County, Ohio. Neither an:eland Townsend nor Ebeneser Merry conveyed

to the Milan Canal Company any interest in real property north of Lock No. 1.

“The only lands owned by the Milan Canal Company at the time the Lease was executed lay
within the boundaries of the Kneeland Townsend propérty and the Ebeneser Merry property, neither

of which lay north of Lock No. 1.

Conclusions of Law
Itis éﬁiomaﬁc that a seller cannot transfer any greater interest in land than that which the
seller possesses. In the instant case, Wheelingl Railroad had a leasehold interest in the Leased
Property, which is evidenced by Exhibit A. The Court hereby finds the Lease was a valid lease.
Further, the Court finds that the Lease, which was for a term of 99 years and renewable forever, did
not confer a fee simple estate under Ohio law to the Wheeling Railroad, because it was aware that

its interest could be forfeited to the lessor upon its breach of the lease covenants. Therefore, the fee



simple remains in the lessor, its heirs, devisees, or assigns.” See Rawson v. Brown (1922), 104 Ohio

St. 548; ahd Quill v. R.A. Investment Corporation (1997), 124 Ohio App.3d 653.

- 'fhe descripﬁon of the Leased Property in the Lease unambiguously describes it as consisting
of all lands then owned by the Milan Canal Company within a 150 foot wide corridor from
appro;dn.lately the intersection of Maine and Union Streets in the Village of Milan northerly to the
north of the mouth of the Huron River. The only lands owned by the Milan Canal Company at the
time the Lease was executed lay within the boundaries of the Kneeland Townsend property and the
Ebeneser Merry property, neither of which lay north of Lock No. 1. Therefore, the Leased Property
extends from the southern tennjnu; of the old Milan Canal at or near the soutilerly end of the Milan
. Canal basin in tlule Village of Milan to its northerly terminus at the Huron River at the former
Jocation of Lock No. 1 on premises now owned by Wikel Farms, Ltd. immediately north of Mason -

Road in Section 2, Milan Township, Erie County.

It is axiomatic in Ohio jurisprudence that the law abhors a forfeiture. Wheatstone Ceramics

Corp. v. Turner (1986), 32 Ohio App.3d 21, 23, ‘citing Ensel v. Tumber Ins. Co. of New York

(1913), 88 Ohio St. 269, 281.

Contracts incorporate the law applicable at the time of their creation. 11 Williston on
Contracts (1 999),. 203, Section 30.19. The common law of Ohio at the time the Lease was executed

required that, in order to show a forfeiture of a leasehold estate, the [essor had to prove that a demand

for payment of rent had been made when due. Smith v. Whitbeck (1862), 13 Ohio St. 471. The

5



Lease contained no express waiver ofthis common law requirement, and the evidence was unrefuted
that no demand for payment of rent had been made. Since no forfeiture may be had absent demand,

the lapse in annual rent payments does not constitute an irreparable breach of the Lease.

" . The Lease requires the Leased property to be used “for pﬁblic transportation and travel,” and
further provides that the Leased Property is to revert to the lessor “on the failure of said lessees to
so maintain and operate said Railroad for public transportation and travel and on the abandonment

“thereof for railway purposes.” The transformation of a railroad right-of way to a recreational trail

is a permissible use of such property. Rieger v. Penn Central Corp, (May 21, 1985), Greene App.
No. 85-CA-11, unreported. Both serve a public purpose related to public transportation and travel.

| Id., citing Minnesota Dept. of Wildlife v. State of Minnesota (Minn. 1983), 329 N.W.2d 543, 546-

5 47,.certi0rari denied (1 983), 463 U.S. 1209. Consequently, the proposed use of the Leased Property
is consistent with the requirements of the Lease. Fur&erﬁore, the transitional period between the
uses is not so great as to constitute a failure to “maintain and opcrﬁte” the Leased Property for such
uses so as to constitute a breach of the Lease. This is esp¢cially so absent a demand from the lessor

4

for performance.

To constitute abandonment of a railroad right-of-way, there must be a “nonuser together with

an intention to abandon.” Rieger, sugr-g, citing Schenck v. Cleveland, Cincinpati, Chicago and St,

" Louis Railway Co. (1919), 11 Ohic App. 164, 167. The intention must be shown by unequivocal

and dcdisive acts indicative of abandonment. Id.; see, also, Roby v. New York Central (1984), 142
N.Y. 176, 181. The filing of a Notice of Exemption with the Interstate Commerce Commission for

6



permission to discontinue train service Was evidence, but not conclusive. Contradictory to the filing
was undisputed evidence that when Norfolk Southern transferred this spur to Wheeling Railway,
Norfolk Southern reserved a portion of the corridor for the future installation of fiber-optic cable.
' Moreover, Wheeling Railway’s grant to Plaintiff reserveé a futnre right to construct and operate
angther rail line in the corridor. Both of these acts constitﬁte “ratlway purposeé,” and both indicate
an intention to pursue future use of the property for such purposes. Far from the “unequivocal and
decisive” acts indicative of abandonment necessary to prove an intent to abandon, these reservations

are antithetical to such an intent.

The Court therefore rules that:
1. . The extent of the Leased Property is as set forth in Exhibit A hereto.

2 The lessees have not abandoned the Leased Property.

3. The Lease is still in full force and effect and encumbers the Leased Property.

4. Plaintiff is the current lessee and the holder of the iessee’s rights under the '
Lease. '

5. Piainﬁff is entitled to the sole occupancy and use of the Leased Property.

6. Any rights of Defﬁndaﬁts in the Leased Property are subject to the rights of
Plaintiff as lessee of the Leased Property. 7

7. The Lease permits the Plaintiff to improve and use the Leased Property asa
patkway and/or recreational trail and purposes incidental and/or reiate_d

thereto.



There is currently outstanding the sum of . Six Hundred Fifty Dollars
($650.00) as deliﬁquent rent under the Lease. Plaintiffhas deposited with the
clerk of courts the sum of One Thousand Dollars ($1,000.00), representing -
thirteen years’ past due rent and firture rent for seven years. Such deposit
éhall be released to Defendants upon motion of Defendants advising the
Court to whom such rent is to be paid. Defendauté shall keep Plaintiff
advised in writing as to where future installments of rent are to be directed.
If Defendants do not timely notify Plaintiffto whom future rent is to be paid
and the adﬁess at which rent is to be paid, then Plaintiff may deposit future
rent with the Clerk of VCourts, until further notice.

- Only those Defendants who hold an-interest in the Leased Property are
entitled to any portion of the rent under 1:.he Lease or to the beﬁeﬁt of any of

the rights of the lessor under the Lease.



Tudgment on Plaintiff’s Complaint and on Defendants’ Counterclaim is rendered in favor of
Plaintiff and against Defendants.
Costs to Defendants.

IT IS SO ORDERED.

cc: -~ Abraham Lieberman
Dennis O’ Toole Peggy Kirk '
Randall Strickler Anthony Logan
Darrel Bilancini Jeffrey Rengel



| EXHIBIT A
All those laﬁds within a one hundred- fifty (15 0) foot wide corridor conveyed to the Milan
Canal Company berneeland- Townsend and Ebegeser Merry by instruments dated May 10, 18?; 8
and April 21, 1838, respectivelf, and recorded, respectively oﬁ May 29, 1852, in Volumei() of
Deeds, Page 23 of Erie County Records and October 29, 1852, in Volume 10 of Deeds, Page 25 of
Erie County Records, which lands have a northerly boundary at Lock No. 1 of the olc_l I\fﬁlan Canal,
which lock_ was located immediately north of Mason Road on lands now éwned by Wikel Farms,

Litd. at or near the intersection of the Milan Canal with the Huron River, and extending southerly to

the Canal’s turning basin in the City of Milan:Ohio. .

January 28, 2002
G:\Wolas1 N\ 7064\ Judgment 5.wpd
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ERIE COUNTY
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Erie Metroparks E-~-02-011

Appelleé;

Trial Ceurt No. 99-CV-442
V.

Key'Trust Company of
Ohio, etc., et al.

Defendants :

and

Buffalo Prairie, Ltd., : .
et al. . DECISION AND JUDGMENT ENTRY
. Appellants Decided:

SEP 1 3 2002
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Abraham Lieberman apd Dennis M. O'Toole,
for appellee.

Anthony Logan, D. Jeffery Rengel and Thomas R.

Lucas, for appellants Buffalc Prairie, Ltd.,
et al.; Charles J. Pawlukiewicz, for appellant
Wikel Parms, Ltd. :
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KNEPPEE, J.

This is a consolidated appeal from two judgments of the Erie
County Court of Common Pleas in a property dispute. Theufirét
judgment, entered February 21, 2002; denied the motiqn to
intervene filed by appellant Wikel Farms, Ltd. The second
judgment appealed from, entered March 1, 2002 upon remand from
this court,,determiﬁedlthe validity of the lease in ;uestion. On
March 29, 2002, this court gua sponte ordered that the two
appeals be consolidated under E-02-009. For the reasons that
folléw, this court affirms the judgments of the trial court.

Appellants Buffalo Prair;e, Ltd., et al. set forth the
foll&wing'assignments of error:

"1. The trial éourE's‘Entry establishing the description of
the leased property is directly contrary to this Court's decision
"in Board of Commissioners v, Key Trust ;35 Ohio App;Bd 787.

"2. The trial cburt'abused.its diséretion by adopting
findings of fact which did nét addreés the issues raised in
Defendants' Answer %ﬁd Couritexclaim. " S

Appellant Wikel Farms, Ltd. sets forth the_foilowing

asasignment of error:
"The trial court erred and abused its discretion by denying
the renewed motion of Wikel Parms, Ltd. to iptervene. "

The background necesgary for a thorOugh understanding of

this appeal is as follows. 1In 1827, the Ohio General Assembly




chartered the Milan Canal Company to comnstruct and operate a
canal from Milan, Chio, to Lake Erie. The canal company acquired
land from Ebeneser Merry and Kneeland Townsend and dug a canal

between Milan and "Lock 1," located wheres the navigable portion

of the Huron River intersected the canal.

In 1881, the Milan Cénal Company léased a 150-foot wide
corridoxr through its property to the Wheeling and La‘}-ce Erie Rail
Road Company. The lease was for 99 yearg, renewable "foréver,"
and called for an annual rent of $Sd.' The leésé élso provided
that‘"on the failure of saieressee.*** to 8o maintain and
| operate said Rail Road for public transportation and travel and
on the abandonmenﬁ thereof for railway pufposes or on the failure
for Six mbnths to pay said annual rental of ($50) Fifty dollars
to the said Lessor after the same became due and payabié these |

presents shall become void and the said real estate shall revert

to the said Lessor the Milan Canal Company ***. "

It is undisputed that during tﬁ; next 100 years, the
~railroad and its successorzrailroad éompaniea maintained and.
operated a line on the lg}ééd corridor.* In 1379, the lease was

renewed for another 99 years. In October 1995, the Wheeling and

Lake Erie Railway Company transferred its interest in the leased

'The Wheeling and Lake Erie Rail Road Company was eventually
absorbed by the Norfolk and Western Rail Company, which was
merged into the Norfeolk Southern Company. In 1990, the Norfeolk:
Southern assigned its interest in the lease at issue to the
Wheeling and Lake Erie Railway Company.

3.




p;operﬁy to appéllee Board of Commisgioners, Erie Metroparks
("Metroparks"), which intended to-convert the property to a
recreatlional hiking and biéycling trail.

In 1904, the Miiaﬂ Canal Company was dissolved and its
assets purchased by Stephen Lockwood. Lockwood's interest in the
property eventually-devﬁlved to the testamentary trust of Verna
Lockwood Williams and its tfuétee, Key Trugt Compané‘of Ohio.

Following the purchase of the railroad‘s lease interest by

Metroparks, a dispute arose between the trust and Metroparks
. Pl

conéerningrthe cqhtinuing valﬁdity oﬁrthe lease.

Oﬁ_September 36, 1999, Metroparks initiated a declaratory
Judgment action against'the.Williams trust. Metroparks sought a
deciarétibn thaﬁltge-lési lease_reméins.in effect, that the
broperty may be properly used for a recreatiogal trail, and that
the scope of the iease be determined. In its answer to the
éoﬁplaint; ﬁhe trust deﬁied the validity of the lease and
~counterclaimed for a guiet title.

During the pendency of the cage in theé trial court, the
Williams trust sold its Thterest.in;the disputed land to
appellant Buffalo Prairie,_Ltd. Metroparks subseguently amended
its complaint to include Buffalo Prairie and 32 named adjacent

property owners to whom Buffalc Prairie had conveyed portions of

the land at iasue.




It is undisputed that at the time Metroparks acquired its
interest in the property in October 1995, the railreoad from which
it had purchased the lease had fallen several years behind in
paying the rent. in Septembexr 1995, the railrcad ﬁenderéd a
check for $300 to Key Trust, but the payment was rejected. It

wag also undisputed that the trust never made a demand for the

unpaid rent.

The matter proceeded to a bench trial, at the conclusion of
which the court found that the railroad had materially breiached
the terms of the lease by failing to promptly pay the rent and
that it had abandoned the property for purposes of operating a
raiiroad, the#eby rendering the lease wvoid on its-own terms. As
& result, the railroad'sfconveyance to Metroparks was
ineffective; the trial court held. As to the gcope ©of the lease,
the trial court found'that the land subjeét to the lease
congisted only of those Earcels of land between the canal basin
in Milan and the point where the cahél-jéins the Huron River that
had been conveyed by 1andowpers Ebeneser Merry and Kneeland
Townsend. | - | ' v

From this judgment, Buffalo Prairie, the lessor, and other
landowners filed an appeal and Erie Metroparks, the lessee, filed
a cross-appeal. Erie Metroparks Bd. of Commrs. v. Key Trust Co.
gf Ohio, N.A., et al. (2001); 145 Ohio App.3d 782. Buffalo

Prairie's assignments of error attacked the trial court's




judgment limiting the leased property only to Milan Canal Company
lands obtained from Ebeneser Merry and Kneeland Townsend,
claiming that the trial court improperly reformed the lease
.agreement. This court held that the trial court had not modified
the 1881 lease and thatfthe lower court's finding that the lease
was limitéd to property obtained solely from Merxry and Townsend
was supported by the evidence. By way of iFS crossgéppeal, Erie
Metroparks contended that the triﬁl court erred when it concluded
that the railroad had breached the 1881 lease‘due to abandonment
and nonpayment of rent. As to ﬁhose argumeﬁts,'this court fouPd
that the trial court had erred by determining that the lease was
invalid s;nce, abgent any demand by the trust, the railrcad's
lapse in its rent payment did not constitute anri;reparable'
breach of the lease. Accordingly, this court reversed the trial
court's judgment finding that the lease was invalid and remanded
the caée for furtherprgceedings. This‘éou¥£ léﬁ_stand the trigl -
court’'s finding as to the scope of,th.e Jeasged proper'tﬁr.

In its February 22, 2002 judgment entry on remand,‘the trial
court ruled:that the raif%oad had not abandoned thé leased
proberty and that the leﬁse Metroparks purchased from the
railroad is still in full force and effect. Although the issue
was naot hefore the trial éourt on remaﬁd, the court also made a

finding as to the boundaries of the leased property. In so

doing, the trial court found that the land cwned by the Milan




Canal Company at the time the lease was executed "lay within the
boundaries of the Kneeland Townsend property and the Ebenesger
Merry property.".

In:their first assignﬁent of error, abpellants Buffalo
Prairie, et al. assert that the trial court's judgment entry on
remand setting forth the boundaiies of the leased property is
directly qontréry to that court's own finding in ité-original
decision'filed on November 7, zopo_and this court's September 14,
12001 decision on the first appeal. Appellanté assert that this
court and the trial court both found that the only two tracts of
;and subject to the Milan Canal lease, and therefore subject to
the leasehold interests of Erie Metropaxks, were two non-
contiguous tracts conveyéd by Ebeneser Merry and Knéeland
Townsend. They further assert, however, that the trial court's
'judgment entry on remand erroneocusly describes the land subject

H

to the lease to include a tweo-mile corridor Ehatlthe courts
préviously have determined is not pa}t'of the leaéehold..

This court has carefully.examined the trial court's
Novembe: 7, 2000 judgmenf'entry, our' own decision of
September 14, 2001, and the trial court's February 22, 2002
judgment-entry on remand. Despite appellants' assertion that the
trial court's entry on remand was contrary to our September 2001

decision, we find that the descriptions of the leased property

are identical in both of the trial court's entries.




Significantly, both entries define the property*aé eﬁcompassing
only land previcusly owned by Merry and Townsend. As this court
explained in its September 114, 2001 decision: "Although the
metes.and bounds description contained in the 1881 lease
describes a one-hundred-fifty-foot corridor for the full length
'_of the canal, the lease limits the conveyance to property 'owned
by' the canal company. The trial record shows that ;he Milan
Canal Company acquired éroéerty only from Townsend and Mérry.
The trial court ruled that this property alone was the Subjec£ of
the lease. Congequently, the court never modified the 1881
lease. Since there was n§ reformation of the lease, appeilants'
arguments concerning an improper reformation of the contract are
without merit. *** [Emphasis added.]

¥+ The only competent, crgdible evidence'presented at
trial was that the canal company obtained property soleiy from
Townsend and Merry. Onlsuch evidence, Qé cannot gay that the
trial dourt'g decisipn to limit the lease to such property was
unsupported by the evidence. **%" EBrie Metroparks Bd; of
Commrs. v. Key Trust Co. ;} Chio, N.A., suprd, at 757-788.

Thusg, this court affirmed the trial court's original
determination that the leased property included only lana
bbtained from Townsend and Merrf. On remand, for reasons not

apparent. to this court, the trial court revisited the issue of

the scope of the leased property. This was unnecessary since we



had left undisturbed that portion of the November 2000 entry and
remanded the case solely on the issue of the validity of the |
lease.

It has been emphasized in all three judgment entries that
“the leased property encompassed only land obtained from Townsend
and Merry. Thexe is no discrepancy as to fhat iggue and the
trial court's February‘zz, 2002 judgmgnt entry did ﬁét contradict
that finding as set forth in either of'the twé prior Jjudgments.

Accordingly, appellant's first assignment of error is not
well-taken.

In their second assignment of error, appellants assert that
the txial court abused its discretion by adopting fihdiﬁgs of
fact on remand which did not address the issue of Metroparks'
priocr claim of adverse possession. In its November,?,nzooo
decision, the trial court found that Metroparks did not acquire
title to the leased proﬁerty by adversejpbssessibn because it did -
not begin to occupy the property adversely until it went into
default for nonpayment of rént in 1995. . Since tﬁis gourt then
found that the ériginal lgase was still in efféct, fhe igsue of
adverse possession was irrelevant on remand, and there was no

reason for the trial court to address the matter in its

February 2, 2002 judgment entry. This argument-is therefore

without merit.



Appellants also argue that the trial court improperly
éuthorized appellee to pay the rent to the clerk of courts until
further notice. Appellants} however, migrepresent the t;ial

court's order. In its February 22, 2002 judgment entry, the

trial court stated that appellee had deposited with the clerk of
courts the sum of §1,000, representing 13 years' past due reﬁt
plus future rent for =seven years. The trial court é;dered that
the deposit should be releaséd tojthe trust upon the trust's
motion advising the éourt as to whom such rent is to be paid.
Fu:ther, the trial court instructed appellants to.keep appellee
_aavised as to wherxe fupure rent payments should be directed, and
then ordered that if the trust did not notify Metroparks as to
‘where to send the payments and té whom they should be directed,
‘Metroparks should deposit f1.1_1_:'u-re payments with the ciefk Qf
courts until further notice. This is a reasdnable and
approériate order in light of the facts and Ehe.trial court did
not. err by sco ordering. This argumeﬁt ig without merit.

Based on-the foregoing, appellants? gecond assignment of
error is not well—takeﬁ." | !

Finally, we must consider the appeal from the trial court's
dgnial of the motion to intervene filed by Wikel Farms, Ltd.
Wikel Farms, L;d. contends that the tract of land it owns at the

northern end of the canal is not included in the property covered

1.




by:the lease and it sought to intervené for the sole purpose of
contesting the northern boundafy of the leased property.

Wikel F%rms Qriginally'filed a motion teo intervene on
March 15, 2000, several months after Metroparks initiated its
declaratory judgment action. The motion was not ruled on by the
trial court prior to its November 7, 2000 decision. Wikel Farms
renewed ilts motion to intervene on‘February 12,.2005i after this
court's decision on the first appeal and while the case Qas
_pending in the trial court 5n remand. On February 21, 2002, the
trial court summarily denied the motion to intervene.

A trial coﬁrf's decision on a motion te intervene is
reviewea pursuaﬁt to an abuse of discretion standard. Peterman
v. Pataskata (1997), 122 Chio Apb.Bd 758. Abuse of discretion
- connotes more than an error of law or judament; it implies that
the trial court's decision was unreasonable, arbitrary or
~unconscionable. Blakam;re V. Blakemoré’(lseé), 5 Ohio St.3d 217; -
219. 1In this case, aﬁpellant Wikel Farms wishes to intervene in
~order to contest one ofrthé boundaries of the leased property.

By the time Wikel Farme Filed its renewed motibn te intervene,
however, the trial court's determination as to the scope of the
leased property had been affirmed by this court. Accordingly,
the trial court's. judgment entry denying the motion to intervene

was not unreasonable, arbitrary or unconscionable and therefore

not an abuse of discretion.

11.




Baged on the foregoing, this court finds the sole assignment

of error of appellant Wikel Farms, Ltd. not well-taken.
Upon consideration whereof, the judgments of the Erie County

Court of Common Pleas are affirmed. Costs of this appeal are

assesged to appellants equally.

JUDGMENTS AEFIRMED.

A certified copy of this entry shall constitute the mandate
pursuant te App.R. 27. See, also, 6th Disgt.Loc.App.R. 4, amended

1/1/98,

FAT %

JUDGE
James R. Sherck, J — .

JUDGE
"
JUDGE

Pater M, Handwork, .I.

Richard W. Knepper, .J,
CONCUR. ‘
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IN THE SUPREME COURT OF OHIO QN 8 ﬁ M F

STATE OF OHIO, ex rel
EDWIN M. COLES
10709 River Road
Huron, Ohio 44839

and

" LISA COLES
10709 River Road
Huron, Ohio 44839

and

BUFFALO PRAIRIE, LTD.
10709 River Road
Huron, Ohio 44839

and

ISOLATED VENTURES, LTD.
10709 River Road
Huron, Ohio 44839

and

LINDA MOIR (as Executrix of the Estate of
of Vincent P. Otrusina, deceased)

1401 Cleveland Road

Sandusky, Ohio 44870

and
ROBERT C. BICKLEY

58 S. Edison Drive
Milan, Ohio 44846

and

WARREN R. JONES
12819 River Road
Milan, OH 44846

Relators,

ORIGINAL

UTER-ALM

Original Action in Mandamus

Case No:
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V.

JONATHAN GRANVILLE

In his individual capacity and as
Director-Secretary of Erie MetroParks
3910 East Perkins Avenue

Huron, Chio 44839

and

BOARD OF PARK COMMISSIONERS,
ERIE METROPARKS

3910 East Perkins Avenue
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COMPLAINT FOR WRIT OF MANDMUS

Under Ohio Rev. Code § 163.01 ef seq., Ohio Const. Art. I, § 19, and United States
Const. Amend. 5, Relators bring this mandamus action to compel Respondents to
commence an apbropriation proceeding , and to provide Relators with the opportunity
for a jury trial, within which the Relator may obtain compensation fdr Respondents’
taking of their property, as well as an opportunity to challenge directly Respondents’
authority to appropriate property under applicable law. In the alternative, Relators
request that the Court issue a writ of mandamus compelling Respondents to return the
seized property at issue to the Relators on the ground that Respondents lack the
statutory authority to appropriate property, and therefore, their occupation of the
property is unlawful and cannot be cured by an appropriation action.

JURISDICTION

This Court has jurisdiction over this original action under Ohio Const. Art. IV, § 2
and Ohio Rev. Code § 2731.01 ef seq.
' PARTIES

Relators Edwin and Lisa Coles, Buffalo Prairie, I.td., Isolated Ventures, Ltd., Robert
C. Bickley, and Warren -(Bob) Jones are landowners who reside or have their
principal place of business in Erie County, Ohio. Relator Linda Moir serves as
executrix of the estate of Vincent P. Otrusina, who resided in Erie County, Ohio
before his death.

Relators own certain property, which Respondents Jonathan P. Granville and Board
of Park commiésioners; Erie MetroParks occupy, use, pbssess, and otherwise control.
Relators also own certain personal property, which Respondents confiscated,

damaged, and destroyed when taking Relators’ land.
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Relator Buffalo Prairie, Ltd. is a iimited liability company in good standing with the
Ohio Secretary of State’s office. .
Relator Isolated Ventures, Ltd. is a limited liability company in good standing with
the Ohio Secretary of State’s office.
Respondent Jonathaﬁ P. Granville is the Directory/Secretary of the Erie MetroParks, a
governmental entity.
Respondent Board of Park Commissioners, Erie MetroParks (“MetroParks”) is a park
district organized and ‘duly created under Ohio Revised Code § 1545.01 ef seq. on
May 31, 1968 as an independenf Park District in Erie County, Ohio. It consists of
three (3) appointed commissioners, and was created after April 16, 1920.
Ohio Revised Code § 1545.11 restricts the eminent domain power of the State to park
districts created prior to April 16, 1920. Accordingly, MetroParks lacks the power of
eminent domain under applicable Ohio law.

PROPERTY AT ISSUE

Relators own the property in Erie County, Ohio, as identified below. .

a. Coles, Buffalo Prairie, Ltd., and Isolated Ventures, Ltd:

(1) Property Soitth of Mason Read.

Being situated in the State of Ohio, County of Ere, Milan Township,
Section 1, Part of Sublots 6 & 9, and being more definitely described as
follows:

Beginning at a 1/2” iron pin, set, marking the intersection of the West line
of Section 1 with the centerline of the original Wheeling & Lake Erie
Railroad;

(1) Thence North 04°32°08” West along the West line of Section 1, a
distance of 50.96 feet to a point on the westerly line of the Ol Milan
Canal;




(2) Thence northeasterly along the westerly line of the Old Milan Canal,
along an arc of a curve to the left having a radius of 1382.68 feet, a delta
of 06°08°39”, a chord bearing of North 71°01'38” East, a chord distance of
148.20 feet, and an arc length of 148.27 feet to a point;

(3) Thence North 67°57°18” East continuing along the westerly line of the
0Old Milan Canal a distance of 196.28 feet to a point;

(4) Thence northeasterly continuing along the westerly line of the Old
Milan Canal, along an arc of a curve to the left having a radius of 1731.45
feet, a delta of 53°38'00”, a chord bearing of North 41°08°18” East. A
chord distance of 1562.24 feet, and an arc length of 1620.77 feet to a point
on the southerly line of a parcel owned by William Mironick
(RN200108239);

(5) Thence North 14°19°18” East continuing along the westerly line of
the Old Milan Canal, a distance of 299.38 feet to a point on the southerly
line of a parcel owned by Warren R. Jones (DV 308 PG 24);

{6) Thence North §7°23°32” East along the southerly line of said Jones
parcel a distance of 156.79 feet to a point on the easterly line of the Old
Milan canal;

(7)  Thence South 14°19°18” West along the easterly line of the Old
Milan Canal, a distance of 345.04 feet to a point;

(8) Thence southwesterly along the easterly line of the Cld Milan Canal,
along an arc of a curve to the right having a radius of 1881.45 feet, a delta
of 53°38°00”, a chord bearing of South 41°08°18” West, a chord distance
of 1697.58 feet, and an arc length of 1761.18 feet to a point;

(9) Thence South 67°57°18” West continuing along the easterly line of the
0ld Milan Canal, a distance of 196.28 feet to a point;

(10) Thence southwesterly continuing along the easterly line of the Old
Milan Canal, along an arc of a curve to the right having a radius of
1532.68 feet, a delta of 07°16°09”, a chord bearing of South 71°35°24”
West, a chord distance of 194.32 feet, and an arc length of 194.45 feet to a
point on the West line of Section 1;

(11) Thence North 04°32°08” West along the West line of Section 1, a
distance of 101.74 feet to the point of beginning, containing 8.2028 acres,
more or less, of which 4.1014 acres are in Sublot 6, and 4.1014 acres are
in Sublot 9, but being subject to all legal highways, easements and
restrictions of record.



(2} Residence north of Mason Road.

Being situated in the State of Ohio, County of Erie, Milan Township,
Section 2, Abbot Tract and being more definitely described as follows:

Beginning af a railroad spike, found, marking the intersection of the
centerline of River Road with the South line of the Abbott Tract; Thence
North 49°29'47" West along the southerly line of the Abbott Tract, the
same being the northerly line of a parcel owned by Vincent Otrusina (BV
027 PG 974}, a distance of 513.38 feet to a point; Thence North 40°30'13"
East continuing along said Otrusina parcel a distance of 223.64 feet to a
point; thence North 49°29'47" West continuing along the northerly line of
Otrusina parcel a distance of 27.32 feet to its intersection with the easterly
line of the Old Milan Canal, said point being the PRINCIPAL PLACE OF
- BEGINNING;

(1)  Thence North 49°29'47" west continuing along the northerly line of
said Otrusina parcel, a distance of 152.02 feet to the westerly line of the
Old Milan Canal;

(2)  Thence northeasterly along the westerly line of the Old Milan
Canal, along an arc of curve to the left, having a radius of 904.93 feet, a
delta of 03°41'21", a chord bearing of North 28°34'06" East, a chord
distance of 58.26 feet, an arc length of 58.27 feet to a point;

(3)  Thence North 26°43'24" East continuing along the westerly line of
the Old Milan Canal, a distance of 138.74 feet to a point;

(4) Thence northeasterly continuing along the westerly line of the Old
Milan Canal, along an arc of a curve to the right having a radius of
1663.97 feet, a delta of 11°18' 00" a chord bearing of North 31°22°24”
East, a chord distance of 327.64 feet, an arc length of 328.17 feet to a
point;

(5)  Thence northeasterly continuing along the westerly line of the Old .
Milan Canal, along an arc of a curve to the right having a radius of
1004.93 feet, a delta of 00°13'01", a chord bearing of North 38°07'54"
East, a chord distance of 3.80 feet, an arc length of 3.80 feet to a point on
the southerly line of a parcel owned by James and Rita Beverick (DV 484
PG 704);

(6)  Thence South 49°59'47" East along the southerly line of Beverick a
distance of 150.08 feet to a point on the easterly line of the Old Milan
Canal;



) Thence southwesterly along the easterly line of the Old Milan
Canal, along an arc of a curve to the left having a radius of 1513.97 feet, a
delta of 11°14'51" a chord bearing of South 32°20'50" West, a chord
distance of 296.73 feet, an arc length of 297.20 feet to a point;

(8) Thence South 26°43"24" West continuing along the easterly line of
the Old Milan Canal a distance of 138.74 feet to a point;

(9)  Thence southwesterly continuing along the Easterly line of the Old
Milan Canal, along an arc of a curve to the right, having a radius of
1054.93 feet, a delta of 05°08'10", a chord bearing of South 29°17°30"
West, a chord distance of 94.53 feet, an arc length of 94.56 feet, to the
PRINCIPAL PLACE OF BEGINNING, containing 1.8242 acres, more or
less, but being subject to all legal highways, easements and restrictions of
record. :

The above description was prepared from an actual survey by Daniel E.
Hartung Jr., Professional Surveyor No. 5667 in March 1998. The bearings
were assumed only for the purpose of indicating angles.

Otrusina:

Being situated in the State of Ohio, County of Erie, Milan Township,
Section 2, Abbott Tract and being more definitely described as follows:

Commencing at the intersection of the centerline of River Road with the
South line of the Abbott Tract; Thence North 49°29°47” West along the
South line of the Abbott Tract a distance of 531.68 feet to a point on the
easterly line of the old Milan Canal, said point being the point of
beginning;

(1) Thence North 49°29°47” West continuing along the South line of the
Abbott Tract a distance of 150.31 feet to a point on the westerly line of the
old Milan Canal;

(2) Thence northerly along said westerly line, along an arc of a curve to
the left, having a radius of 904.93 feet, a delta of 14°03°56”, a chord
bearing North 37°26°45” East, a chord distance of 221.59 feet, an arc
length of 222.15 feet to a point on the southwesterly line of a parcel
owned by Edwin and Lisa Coles (DV 519 PG 775);

(3) Thence South 49°29°47” Bast along the southwesterly line of Coles a
distance of 152.04 feet to a point on the easterly line of the Old Milan
Canal, :



(4) Thence southerly along said easterly line, along an arc of a curve to
the right, having a radius of 1054.93 feet, a delta of 12°03°11”, a chord
bearing South 37°53°10” West, a chord distance of 221.51 feet, an arc
length of 221.92 feet to the point of beginning, containing 0.7645 acre,
more or less, but being subject to all legal highways, easements and
restrictions of record.

C. Bickley:

Parcel No. 2: Being all that part of the canal basin lying south and west of

the following boundaries, to wit: Beginning at the northeast corner of

Water Lot Number Seventy-one (71) in the addition heretofore described -
Parcel One hereof; Thence running northerly on the same course as the

east line of said Lot, to the center of the Wheeling and Lake Erie Railroad

track as now located and constructed; Thence westerly along the center of

said railroad track to the westerly terminus of said canal basin but

excepting and reserving therefrom so much as was heretofore quit-claimed

to the Wheeling and Lake Erie Railroad Company.

Parcel No. 3: Being Lots Number Seventy-two (72), Seventy-three (73),
Seventy-six (76) and Seventy-seven (77} of the Town Plat of Milan, Ohio
located on the North side of Water Street.

And also the following described property:

Being situated in the State of Ohio, County of Erie, Village of Milan and
being more definitely described as follows:

Commencing at the intersection of the centerline of the Wheeling & Lake
Erie Railroad with the easterly right-of-way line of Union Street;

(1) Thence North 50°11°07” East along the centerline of the Wheeling &
Lake Erie Railroad a distance of 395.00 feet to its intersection with the
northerly extension of the East line of Sublot 71 on Water Street in the Old
Town Plat of Milan; ‘

{2) Thence South 19°48’53” East along said extension a distance of
106.42 feet to a point on the easterly line of the Old Milan Canal;

(3) Thence South 50°11°07” West along said easterly line a distance of
343.46 feet to a point on the northerly right-of-way line of Water Street in
the Old Town Plat of Milan;

(4) Thence North 84°48’53” West along said nbrthérly line a distance of
81.42 feet to its intersection with the easterly right-of-way line of Union
Street; '
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(5) Thence North 05°11°07 East along said easterly line a distance of
60.00 feet to the point of beginning, containing 0.9037 acre, more or less,
but being subject to all legal highways, easements and restrictions of
record.

Prior deed reference: Erie County, Ohio Records RN 200005174

Jones:

Being situated in the State of Ohio, County of Erie, Milan Township,
Section 1, Sublot No. 9 and being more definitely described as follows:

Commencing at the intersection of the North line of Sublot 9, with the
centerline of the Wheeling & I.ake Erie Railroad;

(1) Thence North 89°47°40” East along the North line of Sublot 9 a
distance of 104.03 feet to a point on the easterly line of the Old Milan
Canal;

(2) Thence South 15°47°40” West along the easterly line of the Old Milan
Canal, a distance of 626,74 feet to a point on the North line of a parcel
owned by Edwin and Lisa Coles (BV 338 PG 701);

(3) Thence South 88°51'54” West along the North line of said Coles a
distance of 156.79 feet to a point on the westerly line of said Canal;

(4) Thence North 15°47°40” East along the westerly line of said Canal a
distance of 629.39 feet to a point on the South line of a parcel owned by
John and Virginia Landoll (BV 421 PG 56);

(5) Thence Noith 89°47°40” East along the South line of said Landoll a
distance of 52.01 feet to the point of beginning, containing 2.1627 acres,
more or Jess, but being subject to all legal highways, easements and
restrictions of record.

Prior deed reference: Erie County, Ohio Records RN 200005175

STATEMENT OF FACTS

Portions of Relators’ property described above are beneath or adjacent to a former
canal corridor of the Milan Canal Company (“Canal Company”). The Canal
Company was chartered by the State of Ohio in 1827 to construct and operate a canal

from Milan, Ohio to Lake Erie. The property extends about 6.5 miles in length.

7
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The Canal Company acquired portions of the canal corridor from Ebeneser Merry and
Kneeland Townsend (“the Merry and Townsend Tracts”). Both the Merry and
Townsend Tracts lie south of Masoﬁ Road, Milan Township, Erie County, Ohio. See
Exs. 1-2,

In 1881, the Milan Canal Company leased a 150-foot-wide right of way through the
ca.nal. corridor (the “Railroad Lease”) to the Wheeling and Lake Erie Railway
Cémpany (“Railway”), which the Norfolk and Western Rail Company absorbed. The
Norfolk and Western Rail Company later merged with Norfolk Southern Company
(“Norfolk™).

The Railroad Lease was for 99 years. In 1979, the Railroad Lease was renewed for
another 99 years.

In 1904, the Milan Canal Company was dissolved and Stephen Lockwood purchased
its assets. Stephen Lockwood’s interest in the property eventually devolved to the
testamentary trust of Verna Lockwood Williams and its trustee, Key Trust Company
of Ohio (“Key Trust™).

Between 1999 and 2000, Key Trust deeded all its interests in any and all Canal
Company property to Relators Coies and Buffalo Prairie, Ltd., respectively, reserving
no interest in the Réilway or Norfolk or any other party to install and maintain fiber
optic traﬁsmission wires or to reenter any Canal property for any purpose. See Exs.
5-4. In turﬁ, Relators Coles conveyed portions of thé land to Relator Isolated-
Ventures, Ltd., and Relator Buffalo Prairie conveyed portions of the land to adjacent
property owners including the other Relators. See Exs. 5-8.

In 1988, Norfolk filed an application with the Interstate Commerce Commission to

abandon rail service over the corridor.
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19.

20.

21.

22.

23.

24.

~ warranties of any nature...

Between 1985 and 1992, the Railway or Norfolk ceased rail service over the corridor,
removed all salvageable materials, and discontinued maintaining and policing the
corridor.

On or about October 13, 1995, Norfolk quitclaimed its interests in the Railway’s lease
to Respondent MetroParks for using the railroad right of way as a trail.

Respondent MetroParks legal counsel, Baumgartner & O’Toole, prepared the
quitclaim deed and its attachments.

The qﬁitclairn deed arose out of a 1995 “usage” “license” agreement between
Respéndent MetroParks and the Railway, which stated that “[t]he Board [of Park
Commissioners] is acquiring a right of usage in the Property without covendnts or
” and “éubject to any and all existing tenancies,
encumbrances, easements, rights, licenses, privileges, agreements, covenants,
conditions, restrictions, rights of reentry, possibilities of reverter, ...”.

The 1995 usage license agreement also stated, “r[t]he Board [of Park Commissioners]
acknowledges that it may be necessary to acquire by purchase or condemnation the
interest of other parties in parts of the Property in order to put the Property to its
intended use.”

Based on the aforementioned quitclaim deed and usage license agreemeht,’
Respondent MetroParks attempted to take possession over the entire former railroad
corridor from thé Village of Milan, Ohio to the City of Huron, Ohio, including
property owned by Relators.

In July, 2000, MetroParks commenced an action in Erie County Court of Common
Pleas against Key Trust and several other landowners who claimed title as adjacent

and underlying owners and as grantees from the Milan Canal Company’s successors -
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26.

27.

28.

(“landowners™). MetroParks sought a declaratory judgment against the landowners
that the Railroad Lease remained valid and was properly assigned to MetroParks in
1995, See Ex. 9. Among the landowner defendants in the Key Trust litigation were
each of the Relators in this mandamus petition.

At the conclusion of a bench trial, the trial court ruled, inter alia, that the Railroad
Lease applied only to those portions of the canal corridor that the Canal Company
owned in fee as of the time of the Railroad Lease, and that the record showed only
that the Canal Company owned the property within the Merry and Townsend Tracts.

Accordingly, the trial court found that that the railroad’s quitclaim of rights in the

Railroad Lease to MetroParks transferred only rights within the Merry and Townsend

Tracts. See Ex. 10. As a result of this finding, the landowners’ property within the
former canal right of way that was not within the boundaries of the Merry or
Townsend Tracts was not subject to the Railroad Lease.
On appeal, the Court of Appeals for the Sixth District in Ohio reversed some parts of
the trial court judgment, but affirmed the trial court’s conclusion that the Railroad
Lease applied only to land within the Merry and Townsend Tracts.
On remand, the trial court entered judgment, limiting the Railroad Lease to only the
Merry and Townsend Tracks.

The only lands owned by the Milan Canal Company at the time the

Lease was executed lay within the boundaries of the Kneeland Townsend

property and the Ebenezer Merry property . ...
See Ex. 11 at 4.
On appeal after remand, the court of appeals in Kep Trust I declared that the trial

court’s judgment entry was consistent with the Key Trust I in that it limited the scope

of the Railroad Lease to the land within the Merry and Townsend Tracts. See Ex. 12.

10
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32.

The court of appeals declined to describe more specifically the boundaries of the
Merry' and Townsend Tracts.

The Merry and Townsend Tracts, as described in those deeds and as proven by
Respondent MetroParks at trial in the 2000 litigation, are not contiguous and
constitute only a small fraction of the land now being wrongfully claimed and
occupied by Respondent MetroParks.

The Merry and Townsend Tracts are not in the chain of titles of Relators’ properties.

No property records reflect that Relators’ properties lie within the area known as the

“Merry” and “Townsend” Tracts of Milan Township, Erie County, Ohio. Therefore,
Relator’s properties do not fall within the scope of the 1881 Railway Lease under the
court of appeals determination.

Nevertheless, Respondent MetroParks hds occupied ther property of each of the
Relators and has used that property for the construction of a recreational trail without
the consent of the Relators.

Further, Respondent MetroParks had destroyed improvements and seized personal
property on Relators" property. For example, on July 2, 2002, Respondent
MetroParks, directly or throngh paid agents and- employees armed with firearms,
intentionally or recklessly entered the _property of Relators Coles’(described at

paragraph 10.(a)(2) herein), and Otrusina’s (described at paragraph 10.(b) herein),

‘which lies essentially in the middle of an unused area of the corridor and substantially

away from any public access road or trailhead, and began destroying personal
property of those relators with chainsaws, sledgehammers, and other devices, forcibly

removing a backyard deck and stairs, which the Coles and Otrusina had built.

11
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34.

33.

36.

37.

Thereafter, on July 8, 2002, while the court of appeals was hearing oral argument on
the lease case, Respondent MetroParks’ employees armed with firearms again
intentionally and recklessfy entered premises as set forth at paragraph 10.(a)(2) herein
and forcibly removed a tractor owned by Relators Coles. Respondents conﬁs;ated
the tractor and relocated it to premises unknown although they later returned it.

Respondents MetroParks and Granville, directly as a representative of a governmental

eﬁtity or through paid agents and employees, intentionally or rebklessly entered

property described at paragraph 10.(a)(2) herein, on the aforesaid dates, and

~ attempted to, and did, exercise dominion and control over, and confiscated, damaged,

and destroyed personal property to the exclusion of Relators Coles and Otrusina, the
true apd lawful owners thereof,

Respondent MetroParks refused to, and did not surrender, the confiscated tractor to
Relators Coles unless the Coles and others agreed not to enter the corridor, either
north or south of Mason Road, except for a three (3) hour period, once a week, for
inspection purposes only.

On July 22, 2002, when Realtors Coles went to obtain his confiscated tractor from
Respondent MetroParks, Coles was told by Respondent Granville, Respondent
MetroParks director, in reference to the destroyed deck and stairs, “we just wanted to
get your attention. We’Il come back out and put it back.”

On October 15, 2002, Respondent MetroParks, through its commissioner, Kevin
Zeiher, an élttomey licensed to practice in Chio, fnaiied a letter to all property owners
of the disputed property from Mason Road south into the Village of Milan, Ohio,
giving his legal opinions of the state of the litigation between the parties, his

interpretation of various court decisions; his opinion that “all parties to the case who

12



38.

39.

40.

41.

42.

purchased property south of Mason Road through Buffalo Prairie, Ltd or the Williams
Trust received that property subject to an existing lease”; and encouraging property
owners to take action to collect a portion of annual $50 rent on deposit with the Erie
County Clerk of Courts, thereby affecting their legal position and rights regarding the
disputed property.

Respondents Granville and MetroParks have never replaced the personal property of
Relators, which Respondents confiscated, damaged and destroyed, or compensated:
Relators for the confiscation and destruction of, and the damage to the property.
Respondents presently exercise dominion and control over Relators’ lands as
described in paragraph 10 herein and deny Relators access to their own lands, to
which Respondent MetroParks has no legal rights. |

Respondents” confiscation, destruction, seizure, use and possession of Relators’
property constitute unconstitutional takings. As a result, Respondents have invaded
Relators’ fundamental property rights and caused Relators to suffer substantial
property damages and incurred attorney fees and other costs in response to

Respondents’ wrongful action.

~ Under Ohio Rev. Code § 163.01 ef seq., Ohio Const. Art. I, § 19, and United States

Const. Amend. 5, Respondents have a clear legal duty to initiate appropriation
proceedings for the purposes of compensating Relators for property rights tqken from
them.

Respondents Granville and MetroParks show no intention to fulfill their statutory

duty to commence an appropriation proceeding to acquire Relators’ private property.

13



43. Chio law does not recognize an inverse condemnation action, which a landowner can
initiate in order to obtain compensation for a taking of his property. Thus, Relators
have no adequafe remedy in the ordinary course of the law.

WHEREFORE, Relators request relief from this Court as follows:
(1) Issue a Writ of Mandamus ordering Respondents to commence an appropriation
_proceeding under Ohio Rev. Code § 163.01 ef seq. and to provide Relators with
the opportunity fér a jury trial, within which the issues of damages and
compensation-for Respondents’ unconstitutional taking of Relators’ property may
be adjudicated and in which Relators can challenge directly Respondents’
authority to appropriate property under applicable law;

(2) Issue an Alternative Writ pursuant to S.Ct. Prac. R. X, Section 6, requiring
Respondents to show cause why the requested Writ of Mandamus should not
issue; and

(3) Issue such further relief as necessary and appropriate.

| COMPLAINT IN-THE ALTERNATIVE

1. Relators adopt the allegations of paragraphs 1 through 40 above, as though fully rewritten
herein. |

2. MetroParks has occupied and taken Relators’ property for public use without the consent
of Relators.

3. Respondent’s actions are unauthorized by law, as MetroParks is not statutorily
empowered, under Ohio Revised Code § 1545.11, to exercise the power of eminent
domain, Because MetroParks is a park district created after April 16, 1920.

4. MetroParks’ acts have caused, and will continue to cause, substantial irrepara'ble harm to

Relators for which there is no adequate remedy at law.

14
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5. Relators are entitled to a Writ of Mandamus ordering Respbndent to cease occupation of
Relators’ land and to prevent Respondent from filing an eminent domain action not
authorized by applicable statute.

WHEREFORE, Relators request relief from this Court as follows:
(1) Issue a Writ of Mandamus ordering MetroParks, its Members, Officers and
Directors, to relinquish Relators’ propérty previously seized and occupied by
MetroParks and to direct that MetroParks shall not file an eminent domain
action to appropriate such Relators’ property;
. (2) Issue an Alternative Writ pursuant to S.Ct. Prac. R. X, Section 6, requiring
Respondents to show cause why the requested Writ of Mandamus should not
issue; and |

(3) Issue such further relief as necessary and appropriate.

Respectfully submitted,

. Anthony Logan, Esq. (000@7
Brooks & LoGaN Co., LPA
5025 Arlington Centre Blvd., Suite 350
Columbus, OH 43220
Telephone: (614) 457-1010
Facsimile: (614) 457-1018

Of Counsel.:

Nels Ackerson (pending pro hac vice)
ACKERSON KAUFFMAN FEX, PC
1250 H Street, NW, Suite 8§50
Washington, DC 20005

Telephone: (202) 833-8833
Facsimile: (202) 833-8831

nels(@ackersonlaw.com

Counsel for Relators
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AFFIDAVIT

STATE OF OHIO }
} ss
COUNTY OF ERIE }

The undersigned, being first duly sworn, testifies based on personal knowledge as
follows:

1. My name is Edwin Coles, and I am the owner of real estate described in the
within Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear
that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Edwin Coles }

. 1o
Sworn to before me and subscribed in my presence this or? 7 " day of June, 2006.

& Motary Vabits for 8
Warver\Data\BockupiLogan!Cofes-Key Trust\AFFIDAVIT (6.26.06) te.doc a‘,}}‘ @Gﬁ?ﬁ@&!ﬁ‘i fias Hﬁ i ﬁﬁi?@ﬂ A gﬁa



AFFIDAVIT

STATE OF OHIO }
} ss:
COUNTY OF ERIE }

The undersigned, being first duly sworn, testifies based on personal knowledge as

follows:
1. My name is Lisa Coles, and I am the owner of real estate described in the within
Complaint. :
2. I have reviewed the Complaint and the facts relating to my real estate and swear

that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Lo (Mt

Lisa Coles

Sworn to before me and subscribed in my presence this <} 7/ day of June, 2006.

John Anthony Legen, Ly ot 1aw

2 Nolary Pubiie for Siale of Uil
By Commission hies ro cxpliailon dale

n
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AFFIDAVIT

STATE OF OHIO }
} ss:
COUNTY OF ERIE } "

The undersigned, being first duly sworn, testifies based on personal knowledge as
follows:

1. My name is Edwin Coles, and I am the President of Buffalo Prairie, Ltd., and an
owner of real estate described in the w1th1n Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear
that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

for

Edwin Coles, Presjdent
Buffalo Prairie, Lid.

Sworn to before me and subscribed in my presence this 9 7 ™ day of June, 2006.

ZB i Anthony Lagsd, ARy o Low
i, Nolary Public for Siate of Olila
ms Commisaion ks 6o oupitativn dats
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AFFIDAVIT

STATE OF OHIO H
: } ss:
COUNTY OF ERIE )

The undersigned, being first duly sworn, testifies based on personal knowledge as
follows:

I. My name is Edwin Coles, and I am the President of Isolated Ventures, LTD., and an
Owner of real estate described in the within Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear
That those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

([l

Edwin Coles, Pregident
Isolated Ventures, LTD

Sworn to before me and subscribed in my presence this 27th day of June, 2006.




AFFIDAVIT

STATE OF OHIO }
} ss:
COUNTY OF ERIE y

The undersigned, being first duly sworn according to law, states as follows:

1. My name is Linda Tucker Moir, Esq., and I am the Personal Representative
(Executrix) and Attorney for the Estate of Vincent Otrusina, which Estate is the

owner of real estate described in the within Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear

that those facts are true and accurate, to the best of my knowledge and belief.

FURTHER AFFIANT SAYETH NAUGHT.

nda Tucker Moir, Esq.

' -
Sworn to before me and subscribed in my presence this ﬂ? 7 " day of June, 2006.

Theresa K. Mack
Notary Public

State of Ohio Z ? vl B or /é
My Commission exp: /& =20 /1 =

NOTARY PUBLIC
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AFFIDAVIT

STATE OF OHIO }
} ss:
COUNTY OF ERIE }

The undersigned, being first duly sworn, testifies based n personal knowledge as

follows:

1. My name is Robert C. Bickley, and I am the owner of real estate described
in the within Complaint.
2. I have reviewed the Complaint and the facts relating to my real estate and

swear that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

¥ Robert C. Bickley - {

‘Sworn to before me and subscﬁbed in my presence this 7 7ﬁk’_f:’[ay of June, 2006.

Pl Gy Sop=s

John Anthony Logan, Atk st 1
. 1 ..' N ? ¥ 'aw
- Notary Fubile for Sists o Ohlo
My Comeission hing 0 expiration dath




AFFIDAVIT

STATE OF OHIO }
} ss:

COUNTY OF ERIE }

The undersigned, being first duly sworn, testifies based on personal knowledge as

follows:

1. My name is Warren Jones, and I am the owner of real estate described in the
within Complaint.

2. I have reviewed the Complaint and the facts relating to my real estate and swear
that those facts are true and accurate, based on personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Warren Jones /

Sworn to before me and subscribed in my presence this ;2 7 day of June, 2006.

WServeriData\Backep\Logan\Coles-Key Trust\ AFFIDAVIT {6.26.06) te.doc




IN THE SUPREME COURT OF OHIO

EDWIN M. COLES, et al,

Plaintiff/Relators,
V. Case No.
JONATHAN GRANVILLE, et al, _ Judge
Defendant/Respondents. :

RELATORS” MEMORANDUM IN SUPPORT OF
THE COMPLAINT FOR WRIT OF MANDAMUS

Relators seek a Writ of Mandamus, compelling Respondent, Erie MetroParks
(“MetroParks™), to commence an appropriation proceeding to compensate Realtors for the
physical seizure and occupation of land owned by Relators (the “Relators’ Segments™). In the
alternative, Relators seek a writ of mandamus compelling MetroParkrs to return the seized
property to Relators on the ground that MetroParks lacks the statutory power of eminent domain
under 'applicable law, and thus its seizure of the Relators” property is unlawful.

STATEMENT OF THE CASE

The Relators’ Segments comprise most of the land in a 6.5 mile strip or corridor that is
being used as a public hiking and biking trail. The Relators’ unencumbered ownership of their
respective Segments was established in prior litigation between Respondent and Relators in the

“Key Trust Litigation.”™

However, notwithstanding that judgment, MetroParks occupied the
- Relators’ Segments, without any prior or subsequent judicial proceeding, and without

compensating Relators for their taken property.

! See Erie MetroParks Board of Comm’rs v. Key Trust Co. of Ohio, N.4. (2001), 145 Ohio
App.3d 782; Board of Park Comm’rs v. Key Trust Co. of Ohio (Ohio App. 2002), 2002 WL
31054032 (collectively Key Trust litigation, and separately Key Trust I and Key Trust I, '
respectively). '



To obtain compensation, Realtors commenced a federal litigation 1n the United States
District Court.? MetroParks moved to dismiss that case, arguing, infer alia, that the
compensaﬁon claim was unripe because Relators had not followed the Ohio state mandamus
procedure to compel the state officials to commence an appropriation proceeding.’ The District
Court agreed with MetroParks that a state court mandamus petition was the appropriate
procedure to obtain compensation, and accordingly dismissed the federal complaint as unripe.4

Realtors appealed to the Sixth Circuit. On appeal, Relators argued under Kruse v. Village
of Chagrin Falls, Ohio (6th Cir. 1996),,74 F.3d 694, cert. denied, 519 U.S. 818, it was not
necessary to pursue a state mandamus action in Ohio to maiﬁtain a federal takings claim Whére
the state has engaged in a physical taking of property. Ex. 13 at 25-30. MetroParks countered
that mandamus was a recognized remedy to compel the state officials to commence an
appropriation proceeding. Ex. 14.

The Sixth Circuit affirmed the dismissal.’ The court determined that in the decade since
the Kruse decision, the Ohio courts have repeatedly recognized use of mandamus to obtain
compensation for takings, including physical takings of property. Coles v. Granville, slip op. at
9, 2006 WL 1375103 In light of the developments in Ohio law, the Six Circuit concluded that
Relators’ federal compensation action was not ripe, and instructed Relators to return to state
court to apply for mandamus as required by the recent Ohio decisions. Id. at 10-11.

Relators promptly followed with the instant Mandamus petition.

2 Coles v. Granville (N.D. Ohio), No. 3:03 CV 7595.

3 See MetroParks’ Motion to Dismiss at 6: _
Under Ohio law, mandamus is the appropriate action to compel public authorities to
institute appropriation proceedings where an involuntary taking of private property is
alleged. State ex rel. Preschool Dev., Ltd. v. City of Springboro (2003), 99 Ohio St.3d
347.

* Coles v. Granville (N.D. Ohio 2005), slip op. at 3, 2005 WL 139137. (Ex. 15).

5 Coles v. Granville (6™ Cir. 2006), slip op., 2006 WL 1375103. (Ex. 16).
2



STATEMENT OF FACTS

A. The Key Trast Litigation and History of the 6.5 Mile Strip of Land
1. Right-of-Way Ownership History

The Milan Canal. In 1827, the state of Ohio chartered the Milan Canal Company to
construct and operate a canal from Milan, Ohio to the mouth of the Huron River in Huron, Ohio,
totaling approximately 6.5 miles in length. See Key Trust I, 145 Ohio App.3d at 784. Portions
of the canal corridor were acquired by deeds from two landowners named Ebeneser Merry and
Kneeland Townsend (the “Merry and Townsend Tracts™). (Ex. 10).

The Railroad Lease. After the Milan Canal Company ceased opération in 1881, it
entered into a 99-year lease with the Wheeling and Erie Railroad, purportedly transferring
authority to operate a railroad over property owned by the Milan Canal Company.6 In 1980; the
- Wheeling and Lake Erie Rail Road Company renewed its lease for a second term of 99 years.”

Relators’ Property. In 1904, the Milan Canal Company was dissolved, and its assets
were purchased by Stéphen Lockwood. Stephen Lockwood’s interests eventually devolved to
the Testamentary Trust of Verna Lockwood Williams and its Trustee, Key Trust Company of
Ohio. See Erie MetroParks Board of Comm'rs, 145 Ohio App.3d 782, 784 (“Key Trust I).

Between 1999 and 2000, Key Trust deeded all its interests in any and all Canal Company
property to Relators Coles and Buffalo Prairie, Ltd., respectively, reserving no interest in the
Railway or Norfolk or any other party to install and maintain fiber optic transmission wires or to

reenter any Canal property for any purpose. In turn, Relator Coles conveyed portions of the land

§ The lease is summarized in pertinent part in Key Trust I. 145 Ohio App.3d at 784.

7 The Wheeling and Lake Erie Rail Road Company, the original leaseholder, was absorbed
by the Norfolk and Western Rail Company, which in turn became the Norfolk Southemn
Company after merging with other railroads. In 1990, Norfolk Southemn assigned its interest in
- the lease at issue to its subsidiary, the Wheeling and Lake Erie Railway Company—not to be
confused with the earlier Wheeling and Lake Erie Rail Road Company. Key Trust I, 145 Ohto
App.3d at 784 n.1.
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to Isolated Ventures, Ltd., and Plaintiff Buffalo Prairie conveyed portions of the land to adjacent
property owners including the other Relators.®

The Relators’ Segments are nof within the land conveyed to the Milan Canal Company
by the Merry and Townsend deeds. (Exs. 3-8).

The Railroad’s Quitclaim to MetroParks. In the 1980s, railroad operations ceased over
the corridor, and annual lease payments ceased. See Key Trust I, 145 Ohio App.3d at 784. In
1988, Norfolk Southern Company (successor to the Wheeling and Lake FErie Rail Road
Company) rﬁled an application with the Interstate Commerce Commission to abandon rail service
over the corridor. (Ex. 10 at 2-3). The railroad began removing rails and ties, ceased
maintaining the n'ght'of way, and allowed the property to deteriorate. Id.

In 1995, many years after the raiquad operations ceased over the corridor, the railroad
quitclaimed and assigned its interests in the Railroad Lease to MetroParks for use as a trail
(purportedly -reserving for the railroad the right to use the corridor for underground fiber optic
facilities). Key Trust I, 145 Ohio App.3d at 784. Owners of the land underlying the proposed
trail objected to the creation of the trail, claiming the railroad use had been abandoned and the
Railroad Lease had been breached and terminated prior to the conveyance to MetroParks, leaving
full rights of occupancy and use to the owners of the underlying fee. /d.

2. Scope of the Railroad Lease in the Key Trust Decisions

The Court of Common Pleas Judgment. In July, 2000, MetroPa_rks commenced an
action in Erie County Court of Common Pleas against Key Trust and several other landowners
who claimed title as adjacént and underlyiﬂg owners and as grantees from the Milan Canal

Company’s successors (“landowners™). MetroParks sought a declaratory judgment against the

8 Even before the transfers from Buffalo Prairie, Ltd., the adjacent landowners were
presumptive owners of the land underlying the right of way under the presumption in Ohio law
that adjacent landowners own to the midline of transportation rights of way. See Greensberg v.
L.I Snodgrass Co. (1954), 61 Ohio St. 351; Paine v. Consumers’ Forwarding & Storage Co. (6©
Cir. 1895), 71 F. 626.
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landowners that the Railroad Lease remained valid and was properly assigned to MetroParks in
1995. (Ex. 9). Among the landowner defendants in the Key Trust litigation were each of the
Relators in this mandamus petition.

At the conclusion of a bench trial, the trial court ruled in favor of the landowners on
several points. Relevant to this mandamus petition, the trial court found that the railroad’s
quitclaim of rights in the Railroad Lease to MetroParks transferred only rights within the Merry
and Townsend Tracts. /d The trial court began its conclusion of law: “It is axiomatic that a
seller cannot transfer any greater interest in land than that which the seller possesses.” Id. at 4.
With respect to scope of the Railroad Lease, the court found that the only lands owned by the.
Milan Canal Company at the time the Lease was executed lay within the boundaries of the
Kneeland Townsend and Ebeneser Merry property. Id. Accordingly, property within the former
canal right of way that was not within the boundaries of the Merry or Townsend properties were
not subject to the Railroad Leasec.

The trial court described the Merry and Townsend tracts as follows:

- The Milan Canal Property consisted of a roughly three mile long corridor of
property the northern terminus being known as Lock No. 1, which was located

where the Milan Canal joined the Huron River on property now owned by Wikel

Farms, Ltd., just north of Mason Road, in Section 2, Milan Township, Erie

County, Ohio. Neither Kneeland Townsend nor Ebeneser Merry conveyed to

the Milan Canal Company any interest in real property north of Lock No. 1.

Id at 3-4.°

? The trial court also reached conclusions of law that were reversed on appeal which are not
relevant to Relators’ claims in this mandamus petition, including conclusions that the railroad
had materially breached the terms of the lease by failing to pay the annual rent and that it had
abandoned the property for purposes of operating a railroad. Consequently, the court ruled, the
Railroad Lease had terminated and the railroad's purported conveyance to MetroParks was
ineffective. (Ex. 9).



The First Appeal to the Ohio Court of Appeals (Key Trust I). On appeal, the Ohio
Court of Appeals affirmed in part and remanded in part.‘0 The appellate court reversed the
conclusions that the Railroad Lease had been breached by the railroad’s actions prior to the
quitclaim transfer to MetroParks and remanded the case to the trial court for entry of judgment in
favor of MetroParks on that issue. Key Trust I, 145 Ohio App.3d at 787-89.

The appellate court, however, affirmed the conclusion that the Railroad Lease applied
only to land within the Merry and Townsend Tracts, explaining in the first paragraph of the
opinion, “[blecause the trial court’s determination concerning the scope of the lease in question
was proper, we affirm that portion of the court’s decision.” Key Trust I, 145 Ohio App.3d at
783. Further, the court of appeals explained its decision as follows:

Although the metes and bounds description contained in the 1881 lease
describes a one-hundred-fifty-foot corridor for the full length of the canal, the

lease limits the conveyance to property "owned by" the canal company. The frial

record shows that-the Milan Canal Company acquired property only from

. Townsend and Merry. The trial court ruled that this property alone was the

subject of the lease. . . .

. The only competent, credible evidence presented at trial was that

the canal company obtained property solely from Townsend and Merry. On -

such evidence, we cannot say that the trial court's decision to limit the lease to

such property was unsupported by the evidence.

Id. at 787-88 (emphasis added).

The Court of Common Pleas’ Decision on Remand. On remand, as mandated by the
court of appeals, the trial court entered judgment for MetroParks on the validity of the Railroad
Lease and reiterated the limited scope of the Railroad Lease, explaining its finding as follows:

The only lands owned by the Milan Canal Company at the time the Lease was

executed lay within the boundaries of the Kneeland Townsend property and the

Ebenezer Merry property . . ..

(Ex. 11 at 4).

' Key Trust I(2001), 145 Ohio App.3d 783.
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The trial court further implicitly acknowledged that some of the landowner-defendants in
the state case hold land that is not within the boundaries of the Merry or Townsend tracts and
are, therefore, not entitled to rent (and their land is not affected by the Lease), while others hold
lands within the Merry or Townsend tracts and, therefore, remain as the lessors to the Railroad
Lease. The February 22, 2002 judgment stated: “Only those Defendants who hold an interest in
the Leased Property are entitled to any portion of the rent under the Lease or to benefit of any of _
the rights of the lessor under the Lease.” (Ex. 11 at 8).

The Second Appeal to the Ohio Court of Appeals (Key Trust II). The judgment on
remand was appealed by the landowners, who argued that the judgment should have identified
more specific boundaries of the Merry and Townsend Tracts vis-a-vis the locations of the lands
owned by the other landowners.

The court of appeals in Key Trust I declared that the trial court’s judgment entry was
consistent with the Key Trusr I in that it limited the scope of the Railroad Lease to the land
within the Merry and Townsend Tracts.”_ The court of appeals declined to describe more
specifically the boundaries of the Merry and Townsend Tracts, explaining:

In its February 22, 2002 judgment entry on remand, the trial court ruled that the
railroad had not abandoned the leased property and that the lease MetroParks purchased
from the railroad is still in full force and effect. Although the issue was not before the
trial court on remand, the court also made a finding as to the boundaries of the leased
property. In so doing, the trial court found that the land owned by the Milan Canal

Company at the time the lease was executed “lay within the boundaries of the
Kneeland Townsend property and the Ebeneser Merry property.”

FF Y

This court has carefully examined the trial court's November 7, 2000 judgment
entry, our own decision of September 14, 2001, and the trial court's February 22, 2002
judgment entry on remand. Despite appellants' assertion that the trial court's entry on
remand was contrary to our September 2001 decision, we find that the descriptions of the

leased property are identical in both of the trial court's entries. . . . Significantly, both
~ entries define the property as encompassing only land previously owned by Merry and
Townsend,

' Key Trust I, slip op., 2002 WL 31054032,
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2002 WL 31054032 at *3 (emphasis added).

B. The Relators’ Property Is Outside of the Scope of the Railroad Lease, as
Adjudicated in the Key Trust Litigation.

Relators here consist of only six of the thirty-two landowners in the Key Trust litigation —
those landowners whose properties lie outside of the Merry and Townsend tracts, and thus are
not encumbered by the Railroad Lease. Relators have submitted deeds and affidavits
establishing that their properties are nof within the boundaries of the Merry and Townsend tracts.

Relators are not seeking to relitigate the trial court’s judgment; rather they are seeking to
enforce the limits to the Railroad Lease twice declared by the trial court, and t‘;vice affirmed by
the Court of Appeals

C. - MetroParks’ Refusal To Abide By Key Trust Decisions.

Notwithstanding the Key Trust decisions, MetroParks and its agents have contin_ued to
occupy Relators’ property, have destroyed fixtures on the property, have confiscated Relators’
farm equipment, have slandered Relators’ title, and have retaliated against Relators for asserting
their rights to the property. ;

Specifically, agents of MetroParks entered lands belonging to Relators Coles and
Otrusina — laying well North of Mason Road -- and destroyed personal property in order to clear.
the land. MetroParks’ agents removed and demolished backyard decks and stairs on both the
Relators Cbles’ and the Relators Otrusina’s properties. Agents of MetroParks entered the Coles’
land and forcibly removed and retained control of a tractor owned by the Coles, only returning it
when the Coles agreed to stay out of the corridor except during a three-hour period once a week
for inspection purposes. Metroi’arks has not compensated the Coles for the loss of the use of the
tractor, nor has it replaced the decks and stairs of the Coles’ and the Otrusinas’ property, nor has
it ceased exercising dominion and control over the Coles’ and the Otrusinas” land. |

In addition, MetroParks has extended the recreational trail on property south of Mason
8




Road that was not within the specific limits of the Merry and Townsend Tracts, and thus not
encumbered by the Railroad Lease."

The construction of the recreational trail over Relators’ property, and MeiroParks
continued occupation of the property for use as a recreational trail has deprived Relators of their

use of their property, and constitutes a taking of their property for public use.

D. Metroparks Has Failed To Compensate Relators For The Property Taken.

MetroParks has not commenced any appropriation action to compensate the Relators for
the property taken outside of the Railroad Lease in constructing the recreational trail. Nor has
MetroParks offered any payment to Relators for the value of the property.

SUMMARY OF ARGUMENT

Because the Key Trust litigation established that the Railroad Lease is limited to only the
Mermry and Townsend Tracts, MetroPark.s’ must exercise eminen_t domain power to seize
Relators’ property for creation of the recreational trail beyond the limits of the Railroad Lease.
To remedy the continuing unlawful occupation of their property, Relators seek two alternative
forms of redress from this Court.

Mandamus for appropriation action. Relators’ property taken for the trail is not within
the Merry and Toﬁrn_send Tracts, and thus is not cncﬁmbercd by the Railroad Lease.
Accordingly, if MetroParks has the authority to use eminent domain to seize Relators® property,

then MetroParks has failed to conform to its statutory duty fo commence an appropriation

2" The Railroad Lease does not cover all of the corridor properties south of Mason Road.
The evidence introduced in the trial court regarding the Merry and Townsend deeds
demonstrates that the Merry and Townsend tracts are not contignous. (Exs. 1-2).The state trial
court made no findings that the tracts were contiguous, but rather merely described the tracts
generally as lying between the terminus of the old canal in Milan and old “Lock No. 1.” The
appellate court, which also had the trial evidence before it, recognized the landowner-defendants’
contention that the Merry and Townsend parcels were not contiguous (Key Trust IT, 2002 WL
31054032, slip op. at *3), and did not contradict that factual assertion. Thus, no court made any
finding on the issue of contiguity of the Merry and Townsend tracts.
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proceeding to compensate Realtors for the property taken. A writ of mandafnus is the
appropriate remedy under Ohio law to compel} the MetroParks to perform its statutory duty of
bringing an appropriation action.

To the extent that there are contested facts concerning the scope of the Merry and
Townsend tracts as against the Relators’ property, the Court should issue an alternative write of
mandamus setting the matter for the submission of evidence and briefs pursuant to S. Ct. Prac. R.
X, Section 6. MetroParks, however, is precluded by the Key Trust judgment from contending
that the scope of the Railroad Lease extended beyond the metes and bounds of the Merry and
Townsend properties.

Mandamus for return of Relators’ property. In the aliernative, the Court should grant a
~writ of mandamus compelling MetroParks to return Relators” property because MetroParks lacks
the statutory authority to exercise any eminent domain authority under applicable law. Undér
O.R.C. § 1545.11, only park districts created prior to April 16, 1920, may appropriate land
through eminent domain. MetroParks was created after that statutory cut-off, and thus cannot
seize land for its public purposes. Accordingly, the Court should issue a writ of mandamus
dire;:ﬁng Metranrks comply with O.R.C. § 1545.11, and return Relator’ property to them. This
relief would then permit Relators to bring actions in trespass and slander of title for the resulting
damages cause by the paét unlawful occupation. |

ARGUMENT
L RELATORS ARE ENTITLED TO A WRIT OF MANDAMUS REQUIRING

METROPARKS TO COMMENCE AN APPROPRIATION PROCEEDING TO

COMPENSATE REALTORS FOR THE PROPERTY TAKEN.

A. Metroparks Has A Clear Duty Té Commence An Appropriation Proceeding

%‘:ai(ll:ompensate Relators .For T?le Property Taken For The Recreatiomal -

The United States and Ohio Constitutions guarantee that private property shall not be

taken for public use without just compensation. United States Constitution, Amend. V and
10



Amend. XIV; Ohio Constitution, Article I, Section 19. Physical occupation of land by state
agencies for public use constitutes a taking of property for which compensation must be
provided. See State ex rel. Elsass v. Shelby City, Board of Comm’rs (2001), 92 Ohio S$t.3d 529.
The construction of a recreational trail over property owned by Relators constitutes a
physical invasion of their property and a taking of private property for public use. See Masley v,
Lorain (1976), 48 Ohio St.2d 334, 336: |
Any direct encroachment upon land, which subjects it to a public use that
excludes or restricts the dominion and control of the owner over it, is a “taking” in
the constitutional sense.
The Ohio Revised Code requires public officials to bring an appropriation action prior to
taking any private property. O.R.C. §§ 163.01-163.62. MetroParks failed to comply with this

statutory duty when it seized and occupied Relators’ property without just compensation.

B. A Writ of Mandamus Is Appropriate To Require MetroParks to Commence
an Appropriation Proceeding.

The Writ of Mandamus is available in Ohio to compel a state official to perform an action
which the law speciﬁcally enjoins as a duty resulting from his office. O.R.C. § 2737.01.
Because Ohio does not provide a direct “inverse condemnation™ action brought by a landowner
to obtain compensation for a taking of his property, a property owner’s remedy for the taking of
his property for public use is to petition for a writ of mandamus to compel the public officials to
institute appropriation proceedings. The purpose of the writ in such a case is to compel the
government official to comply with his statutory duty to bring appropriation proceedings
whenever a taking occurs. See, e.g., BSW Development Group v. City of Dayton (1998), 83 Ohio
St.3d 338; Sekermestrovich v. City of Akron (2001), 90 Ohio St.3d 536; Eilsass v. Shelby County
Bd of Camm’rs. (2001), 92 Ohio St.3d 529; Preschool Dev. Ltd. v. City of Springboro (2003), 99

Ohio St.3d 347; Duncan v. City of Mentor City Council (2005), 105 Ohio St.3d 372.
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MetroParks, having successfully opposed Relators’ taking claims in federal court on the
ground that mandamus is available in Ohio courts to require MetroParks to commence
appropriation proceedings, is now judicially estopped from contesting that mandamus is the
appropriate remedy available to Relators. See Mentor v. CSX Transp., Inc. (Ohio App 2005),
slip op. at 10, 2005 WL 1538236.

C. " Relators Have A Clear Legal Right To Mandamus Relief.

The courts in the Key Trust litigaﬁon limited the scope of the Railroad Lease to the land
within the Merry and Townsend Tracts. Relators are not seeking to overturn or undermine or
relitigate that judgment. The Merry and Townsend deeds are a matter of record, as are the metes
and bounds of the deeds establishing the Relators’ property. These documents can be laid
against each other to determine precisely what property of Relators has .been taken by
MetroParks for its recreational trail which lay outside of the scope of the Railroad Lease as
determined in the Key Trust judgment.

Because Relators™ property has been seized and occupied by MetroParks for completion
of the recreational trail beyond the boundaries of the Merry and Townsend tracts, Relators have
an absolute right to just compensation under the United States and Ohio Constitution, and
MetroParks has a clear statutory duty to commence an appropriation proceeding to provide such
compensation.

D. To The Extent That Thefe Az;e Contested Facts Concerning The Scope Of

The Merry And Townsend Tracts As Against The Relators’ Property, The
Court Should Issue An Alternative Writ Of Mandamus,

Relators’ right to mandamus is clear based on their deeds and the Key Trust judgment.
limiting the Railroad Lease to only the Merry and Townsend Tracts. MetroParks is precluded by
the Key Trust judgment from contending that the scope of the Railroad Lease extended beyond
the metes and bounds of the Merry and Townsend properties. However, to the extent that

MetroParks asserts that the Merry and Townsend Tracts cover property claimed by Relators, and
12



if the Court is unable to resolve that dispute from the face of the deeds themselves, the contested

facts concerning the scope of the Merry and Townsend tracts should be decided by issuing an

alternative writ of mandamus.

S. Ct, Prac. R. X, Section 6 provides in pertinent part:

When an alternative writ is issued, the Supreme Court will issue a
schedule for the presentation of evidence and the filing and service of
briefs or other pleadings.

The Court has issued alternative writs for the submission of evidence and briefs in proceedings

where there is a disputed question of fact whether a taking has occurred. Thus, for example, in

State ex rel. Sekermestrovich v. City of Akron (2000), 88 Ohio -St.3d 1483, the Relator contended

that the construction of road improvements encroached upon his property, and sought mandamus
to compel an appropriation proceeding. The state denied the encroachment. The Court granted
an alternative writ, and ordered the parties to file evidence and briefs on the factual dispute of
whether or not there was an encroachment.

IL. IN THE ALTERNATIVE, RELATORS ARE ENTITLED TO A WRIT OF
MANDAMUS REQUIRING METROPARKS TO RETURN RELATORS’
PROPERTY.

In the altemative, the Court should issue a writ of mandamus requiring MetroParks to
return Relators” property because MetroParks lacks the statutory authority to exercise the state’s
power of eminent domain.

A. MetroParks Does Not Have Statutory Takings Authority.

O.R.C. §1545.11 sets forth the power of park districts, such as MetroParks to acquire
land through condemnation. It states in pertinent part as follows:

| In casé of appropriation, the proceeding shall be instituted in the name of
the Board and shall be conducted in the manner provided in §163.01,

§163.22, inclusive, of the Revised Code...This section applies to districts
created prior to April 16, 1920. (Emphasis supplied).
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The plain wording of the étatute cited above indicates that the powers of eminent domain
apply only to park districts created prior to April 16, 1920. Ohio Jurisprudence 3", the pre-
eminent encyclopedia of Ohio law, confirms that only park districts created prior to April 16,
1920, may appropriate land through eminent domain:

Although a Board of Park Commissioners of a park district within a
county does not have a dominant right of eminent domain, as a statute
permits the acquisition of municipally owned and controlled land only by
agreement, a district created prior to April 16, 1920, is authorized by
statute to acquire lands either within or without the park district...by
appropriation,. ..

72 O Jur.3d 19 (emphasis supplied).

In Ohio, courts have long held that enactments which confer power to governmental
entities to exercise the right of eminent domain are to be strictly construed for the landowner and
against the government. As stated in Courier v. Marietta & Cincinnati Railroad Co. (1860), 11
Ohio St. 223, 231:

There is no rule more familiar or better settled than this: that grants of
corporate power, being in derogation of common right, are to be strictly
construed; and this is especially the case where the power claimed is a
delegation of the right of eminent domain-one of the highest powers of
sovereignty that came into the state itself, and interfering most seriously,
and often vexatiously, with the ordinary rights of property.

See also Moorhead v. Little Miami Rdilroad Co. (1840), 17 Ohio 340, 351, in which the Court
said:

The general rule requiring grants of this nature to be strictly construed is,
in our opinion, the only safe one, and should be adhered to with
unyielding tenacity...It is the duty of the Court in such a case to keep them
strictly within their granted powers, and, if the necessity of the case
requires an enlarged power, to force them to seek it at the hands of the
legislature. .

1d. at 353.
Furthermore, simply “reading” into the statute eminent domain powers for park districts
created after 1920 would result in a substantial injustice. Park Commissioners, unlike County

14



Commissioners, are appointed—not elected—to their government posts. The courts would be
investing condemnation authorify in government officials who are not subject to oversight or
removal by the electorate.

Accordingly, actions by MetroParks to occupy Relators’ property for a recreational trait
exceeds the statutory authority granted to MetroParks.

B. A Writ Of Mandamus Is Warranted To Require Metroparks To Return

Relators® Property Because It Lacks Authority To Exercise Eminent
Domain.

Mandamus is appropriate as a means of instructing a state official to act in accordance
with a statutory limit. Summarizing the case law, the court in State ex rel. Dayton Law Library
Ass'n v. White (2005), 163 Ohto App.3d 118, stated:

"Where a public officer misconstrues a statute about which there may be an
honest difference of opinion, a proceeding in mandamus is an appropriate remedy
to compel him to act in accordance with the required construction. State ex rel
Atty. Gen. v. Hoglan (1901), 64 Ohio St. 532, 60 N.E. 627; State ex rel. Melvin v.
Sweeney (1950), 154 Ohio St. 223, 226, 43 0.0. 36, 94 N.E.2d 785.
I1d at 128 n.14.
CONCLUSION -

For the foregoing reasons, the Court should issue a Writ of Mandamus to Respondent
MetroParks, requiring the commencement of a proceeding to compensate Relators for their
property taken by MetroParks. To the extent that there is a factual dispute concerning the scope

of the Merry and Townsend Tracts, Relators respectfully request that the Court issue an

alternative writ.
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In the alternative, the Court should grant Relators’ alternative remedy, and issue a Writ of
Prohibition enjoining MetroParks from engaging from further occupation, and permitting
Relators to bring actions in trespass and slander of title for thé resulting damages cause by the
past unlawful occupation.

Dated: June 28, 2006

Respectfully submitted,

Anthony Logan, Esq. 0007 W
Brooxks & LoGan Co., LPA

5025 Arlington Centre Blvd., Suite 350
Columbus, Ohio 43220

Telephone: (614) 457-1010

Facsimile; (614) 457-1018

Counsel for Relators-Appellants
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Index of Documents Included in the Relators’ Complaint for Writ of Mandamus
and the Relators’ Memorandum in Support of the Complaint for Writ of

Mandamus

Relators’ Exhibit Number

Description of Exhibit

Deed from Ebeneser Merry to Milan Canal Company.
(Dated 04/21/1838).

Deed from Kneeland Townsend to Milan Canal Company.
(Dated 10/29/1832).

Deed from Key Trust Company of Ohio, National
Association, Trustee of the Testamentary Trust of Verna
Lockwood Williams to Edwin M. Coles and Lisa A.
Coles. (Dated (09/08/1999).

Deed from Key Trust Company of Ohio, National
Association, Trustee of the Testamentary Trust of Verna
Lockwood Williams to Buffalo Prairie, Ltd. (Dated
04/11/2000).

Deed from Edwm M. Coles and Lisa A. Coles to Isolated
Ventures, Ltd. (Dated 10/14/2002).

Deed from Buffalo Prairie, Ltd. to Vincent R. Otrusina.
(Dated 04/26/2000).




Index of Documents Included in the Relators’ Complaint for Writ of Mandamus
and the Relators’ Memorandum in Support of the Complaint for Writ of

Mandamus (Cont’d)

Deed from Buffalo Prairie, Ltd. to Robert C. Bickley.

(Dated 04/26/2000).

Deed from Buffalo Prairie, Ltd. to Warren R. Jones.

(Dated 04/26/2000).

Amended Complaint MetroParks filed in Board of Park

Com'rs v. Key Trust Co. (Dated 07/14/00).

10

Judgment Entry of the Common Please Court in Board of

Park Com’rs v. Key Trust Co. (Dated 11/07/2000).

11

Judgment Entry the Common Please Court in Board of

Park Com'rs v. Key Trust Co. (Dated 02/22/2002).

12

Opinion of the Ohio Court of Appeals on Appeal after
Remand in Board of Park Com'rs v. Key Trust Co., 2002
WL 31054032 (Ohio App. Sept. 13, 2002).

13

Excerpt from the Brief of Appellants, Edwin Coles, Lisa
Coles, Buffalo Prairie, Ltd., Vincent Otrusina, Robert '
Bickley, Warren Jones and Wikel Farms, Ltd., for the
Court of Appeals for the Sixth Circuit in Coles v.
Granville. (Dated 08/04/05).

14

Excerpt from the Brief of Appellees, Jonathan Granville
and Board of Park Commissioners, Erie MetroParks, for
the Court of Appeals for the Sixth Circuit in Coles v.
Granville. (Dated 08/08/05).




Index of Documents Included in the Relators’ Complaint for Writ of Mandamus
and the Relators’ Memorandum in Support of the Complaint for Writ of

Mandamus (Cont’d)

15 Order of the United States District Court in Coles v.
Granville. (Dated (01/24/2005).
.16 Opinion of the United States Court of Appeals for the

Sixth Circuit in Celes v. Granville. (Dated 05/22/2006).
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KNCW ALL MEN 8Y THESE PRESENTS THAT | KNEELAND TOWNSEND OF MILAM
HURCN COUNTY CHIO IN CONSIDERATION OF BENEFITS WHICH | MAY RECEIVE A3

 CONSEQUENCE OF THE LOCATION AND (CONSTRUCTION) OF THE MILAN CANAL

ACROSS MY LANDS AND ALSO IN OONSIDERATION OF THREE HUNDRED AND
SIXTY THREE DOLLARS TO ME IN HAND PAID 8Y A RECEIPT FROM THE MILAN
CANAL COMPANY FOR THE BALANCE OF MY SUBSCRIPTION OF TEN SHARES OF
THE CAPITAL STOCK OF SAID COMPANY. | HAVE AND DO HEREBY AGREE TO
RELEASE SAID COMPANY FROM ANY AND ALL DAMAGES WHICH | MAY HAVE
SUSTAINED IN CONSEQUENGE OF SAID COMPANY HAVING LOCATED AND
CONSTRUCTED SAID CANAL OVER THROUGH OR ACROSS MY LANDS AND ALSO
FOR DIGGING THE SOIL ABUTTING OR TAKING ANY TIMBER FOR THE
CONSTRUCTION OF SAID CANAL OR LOCKS THEREON. { DO ALSO HEREBY GIVE
AND RELEASE TO SAID COMPANY FOR THE USE OF SAID CANAL AND SO LONG
ONLY AS THE SAME SHALL ACTUALLY USED AS A MEANS OF
TRANSPORTATION FOR COMMERCIAL PURPOSES THE FOLLOWING THE
DESCRIBED PIECES OF LAND TO WIT* ON THE WESTERLY ON TOWPATH SIDE OF
SAID CANAL A PIECE COMMENCING AT A POINT ON SAID CANAL WHERE THE
TOP WATER LINE OF SAID CANAL STRIKES SAID TOWPATH BANK AND FORTY
FEET SOUTHERLY FROM THE HOLLOW COIN PART OF THE WESTERLY UPPER
CRIB OF LOCK NUMBER ONE OF SAID CANAL BEING ON MY LAND THENCE
NOATHERLY TO A LINE POINT IN SAID CANAL FORTY FEET NORTHERLY FRCM
THE HOLLOW COIN PQINT OF THE WESTERLY LOWER CRIB OF SAIDLOCK
NUMBER ONE AND TO EXTEND BACK WESTERLY ONE HUNDRED FEET DEEP OR
WIDE WHICH SAID PIECE QF LAND IS INTENDED FOR THE PURFOSES OF A LOCK
HOUSE AND QTHER NECESSARY APPENDAGES OF SAID CANAL ALSO A LIKE
PIECE OF LAND ON THE HEEL PATH SIDES OF SAID CANAL EXCEPT THAT THIS
LOCK PIECE IS TO EXTEND BACK FROM THE FACE WALL OF THE HEEL PATH
SIDES OF SAID CANAL LOCK ONLY FIFTY FEET FOR THE CONVENIENCE OF
BALLANCE BEAMS AND OTHER NECESSARY APPENDANGES OF SAID CANAL,
THE ANGLES OF SAID PIECES ARE TO BE RIGHT ANGLES AND THE REAR LINES
TO BE PARALLEL WITH FACE WALLS OF SAID LOCK- AND | DO HEREBY ALSO
RELEASE TO SAID COMPANY THE RIGHT TO TURN INTO SAID CANAL AND USE
SO MUCH OF THE WATER ON MY LAND AS MAY BE NECESSARY FOR THE USE OF
SAID CANAL AND ALSQ A TREMBLE WAY AROUND SAID LOCK- AND | DO

- HEREBY FURTHER RELEASE TO SAID COMPANY THE RIGHTS OF FLOODING THE

LAND EASTERLY OF THE TOWPATH ON THE UPPER LEVEL OF SAID CANAL TO
THE HIGH BANK TO THE HEIGHT OF NINE AND ONE HALF FEET ABOVE THE
BOTTOM LEVEL OF SAID UPPER LEVEL OF SAID CANAL AND ALSO TO IN LIKE
MANNER FLOW ON THE LONG LEVEL NORTHERLY OF SAID LOCK NINE FEET AND
ONE HALF FOOT ABOVE THE TOP OF THE LOWER METER SIDE OF SAID LOCK-
BUTIT IS HEREBY AGREED BY SAID COMPANY THAT THE FLOW OF WATER ‘
ARISING FROM THE VILLAGE CREEK SHALL BE DRAWN OFF BY A CULVERTOR :
OTHERWISE WITHIN ONE YEAR FROM THE TIME SAID CANAL MAY BEUSED AS

APX 68
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SUCH FOR COMMERCIAL PURPOSES AND THE SAID TOWNSEND FURTHER
AGREES THAT SAID COMPANY MAY CONSTRUCT A WATER WASE TO THE
CANAL ON HIS LAND AND ALSO CONSTRUCT CULVERTS TO DRAIN THE LAND IF
SAID COMPANYTHINKS PROPER- AND 7O DO A ALL SUCH WORK AS MAY BE
NECESSARY TO KEEP SAID CANAL IN REPAIR- BUT RIS GRANT IS NOT TG BE
CONSTRUED AS EXTENDING TQ THE RIGHTS OF SOIL BUT BARELY TO THE
RIGHTS OF WAY FOR THE PURPOSES AFOQRESAID AND ONLY SO LONG AS SAID
CANAL SHALL BE USED FCR COMMERCIAL PURPQSES- AND [T IS HERERY
UNDERSTOOD THAT SAID COMPANY SHALL AEMOVE ALL THE!R TIMBER OFF
THE LANDS OF SAID TOWNSEND WITHIN SIX MONTHS FROM THE DATE HEREOF.

IN WITNESS WHEREOF THE PARTIES HAVE HEREUNTO SET THEIR HANDS AND
THE SAID TOWNSEND HIS SEAL THIS TENTH DAY OF MAY 1838 AND THE SAID
COMPANY ITS SEAL . '

NOTE THE WORDS "ALL" “AS EXTENDING" INTEALINED BEFORE SIGNING (SEAL
IS HERE) ML AN CANAL CO PR GEQ. LOCKWOOD AGENT AS AUTHCRISED ONTHE
RECORD OF SAID COMPANY MARCH 24,1848

IT IS UNDERSTOQD BY THE GRANT TO THE COMPANY ABOVE THAT SAID
TOWNSEND GRANTS THE EXCLUSIVE USE TO SAID CANAL COMPANY FOR THE
FURPQSE AUTHORIZED BY THE ACT INCORPORATING THE MILAN CANAL
COMPANY OF THE LAND FOR A TOW PATH OF TEN FEET WIDE ON THE TOP
{FIVE FEET ON EACH SIBE OF THE LINE SURVEYED RECORDED & PLATTED ON
THE REGORD BOOK OF SAID CCMPANY) WITH SLOPES OF BANKS OF TOWPATH
AND CANAL OF ONE AND THREE FOURTHS FEET HORIZONTAL ON THE

BASE TO ONE FOOT PERPENDICULAR RISE AND THE RIGHT OF WIDTH OF CANAL
BOTTOM AS PRESENT BOTTOMS ON EACH LEVEL OF ONE HUNDRED FEET FROM
WHERE THE INNER SLOPE QF TOWPATH BENCH STRIKES SAID BOTTOM. AND

© ALBD THAT NO BRIDGES OR OTHER OBSTRUCTIONS WHATSOEVERARETO BE

MADE ON THE CANAL ON SAID LAND THAT WILL IN THE LEAST DELAY OR
OBSTRUCT THE AAPID MOVEMENT OF VESSELS & OTHER WATER CRAFT ALSO

" THE RIGHTS OF MAKING TOWPATHS TO THE RIGHEST OF TWO FEET ABOVE THE

HIGHEST FRESHETS OF THE HURON RIVER

K. TOWNSEND :
GEQ. LOCKWCOD AGREEDASABOVE

.RECORDER

—
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EXHIBIT3



(1 ].‘hcnce North 047 32' 08" West along the West line of Section 1, a distance of 101,74 feut to
the point of beginging, containing 8.2028 aeres, mors of less, of which 4.1014 acres arz in Sublat
6, nad 4.1014 ncres are in Sublot 9, but bejng subject o all legal highways, casements and
restrictions of record.

The above description was prepared from an actual survey by Daniel E. Hartung Ir., Professional
Surveyor No. 5667 in March 1998. The bearings were asstmed only for the pumpose of
indicating angles.

PARCEL #2: (House Lot/Milan Canal Paccel)

Being situated in the State of Ohio, County of Erie, Milan Township, Section 2, Abbott Tract and
being more defiaitely described as follows:

Beginning at a railroad spike; found, marking the intersection of the centerline of River Road
with the South line of the Abbott Tract; Thence Notth 49" 29°47* West along the southerly line
of the Abbott Tract, the same being the northerly tine of 2 parce] owned by Vincent Ottusina (BY |-
027 'Q,974), a distanee 0f 513.38 feet to a point; Thence North 40°30' 13° Bast continuing along '
said Otrusina parcel a distance of 223,64, feet 10 a point; Thence North 49929 47" West
continuing along the nortbedy line of Otrusina pacce! a distance of 27.32 feet 10 its intersection
with the easterly line of the Old Milan Canal, said point being the PRINCIPAL PLACE OF
BEGINNING:;

(1} Thence North 49° 20' 47" west continuing along the northerly Hne of said Otrusira parcel, a
distance of 152.02 &et o the westerly line of the Qld Milan Canal; :

' : {2) Thenee northensterly along the westerly line of the Ofd Milan Canat, along an arc of curve 10
L the left, having a'radivs of 904.93 feet, a delta of 03° 41 21%, s chord bearing of North 28°34' 06"
East, 3 cherd distence of 58,26 feet, an arc length of 58.27 feet to 2 paint;

-(3) Thenee North 26° 43' 34" Bast comtinuing along the westcrly line of the Old Milan Canal, a
distance of 138.74 fect to a point;

{4} Thence northeasterly continuing along the wc,s%exly line of the Old Milan Canal, slong an arc
of a cugve to the right having a radivs of 1663.97 feet, a delta of 117187 00", & choed braring of
North 3122 24" East, a chord distance of 327.54 feet, an axc length of 328.17 feet to a poin;

(5) Thence northeasterly continuing along the westesly line of the Ofd Milan Canal, along an arc
afagurve to the right having a radius of 1004.93 fest, a dolta of 00° 13 '01", & chord bearing of
o North 38° 07’ 54" East, a chord distance of 3,80 feet, an arc length of 3.80 fest fo a point on the
southerly line of 2 patcel owmed by James sod Rita Beverick (DY 484 PG 704);

(5) Thence South 49° 59' 47" Bast along the southerly line of Beverick a distance of 150.08 feet
(¢ a point on the ¢asterly ling of the Old Milan Canal;

{7) Thence soutltwesterly along the easter]y line of the Qld Milan Canal, along an are of a curve
1o the left having a radius of 1513.97 fect a delta of 11° 14 51, a chord bearing of South 32° 20!
50 West, a choed distance of 296.73 feet; an arc fength of 267.20 fect 10 a point;

(B) Thence South 26" 43' 24" West continuing along the easterly Hne of the Old Milan Canal a
distanve of 138.74 fect 1o a point;

Vo (9) Thenee southwesterly continving along the casterly line of the old Milan Canal, slong an are

- of a corve to the right, having a radivg of 1054.93 feet; a delta of 03° 08'10%, a chord bearing of
South 29° 17* 30" West, a chord distance of $4.53 feet, an aro Jength of 94.56 feet, 1o the
PRINCIPAL PLACE QF BEGINNING, containing 1.8242 sores, more or less, but being subject
fo all legal highways, casements and restrictions of record,

The ebave description was prepated from o actual sucvey by Daniel E, Hartung Jr., Professional
Surveyor Na. 5667 i March 1998, The bearings wers assumed only for the purpose of indicating

angles. - : Ex. 3 (page 2 0of 3)




EXCEPT: Zoning ordinances, easements, reservutions, conditions and restrictions of
record, if any, and real estate taxes and assessments, general and special, which are a lien at the
time of transfer, which Graniees assume and agres to pay.

TO HAVE AND TO HOLD the above premises, with the appurtetiances thereunto
belonging, unto the said Grantees, und their separets heirs and assigns forever.

1N WITNESS WHEREOF, the Grentor has hereunto set its hand the _ ¥ day of

SIGNED AND ACKNOWLEDGED KEY TRUST COMPANY OF OMIO, N.A.,

TN THE PRESENCE OF; TRUSTEE CF THE TESTAMENTARY
© TRUST OF VERNA LOCKWOOD
, WILLIAMS

BDT%M

Wichasl 17 Thacker . ..
I R demty 1%6-’;3/ _ By:%kﬁ

Kathexine L, Stadul

STATE OF OHIO )
) S8
Copahoge COUNTY )

BEFORE ME, a Notary Public in and for said County and State, personally appeuped the
aboye-named  Robert E. Morrison and Wilifam M, Hright on
behalf of Key Trust Company of Obio, NLA., Trustee of Ihe Tcstamcntary Trust of Verna
Lockwood Williums.

IN TI:STI%%){NY WHEREOF, I have hereunto set my hand and official seal at Cleveland
., Ohigthe % = day of September 1999,

Ko ZTonl &, Llo 2/

NOTARY PUBLIC
: &\THERJN& t. STABUL, Notary Putlip
STATE OF OHIO ) ¥ State of Ohito, Cuystiogs County
} 88 ﬂcon'uwssmn «xplres Dst 17, 1999

COUNTY )

BEFORE ME, a Notary Public in and for sald County and State, personally appearcd the
above-named on
behalf of Key Trust Company of Ohio, NLA,, Truszea of the Testumentary Trust of Verna
I.Ockwood Williams.

IN TESTIMONY WHEREQF, | have herceunto set my hand and officlal seal at
_, Ohio the day of , 1999,

NOTARY PUBLIC

This Instrument Prepared By:
H. Frank McDaniel, Esq,
Freeman, Laycock & McDaniel
54 East Main Steeet

Ex. 3 (page 3 of 3)




EXHIBIT 4



W

Q.

W

Qeffony Rarngal Oy ST ey

QUIT CLAYM DEED

Key Trust Company of Ohio, National Association, a national banking organization formed
under the laws of the United States, as Trustee of the Verna Lockwood Williaras Trust, for
valuable consideration paid, the receipt of which is hereby acknowledged, grants to BufTalo
Prairie, Ltd., an Ohio limited liability comparty, whose tax mailing address is P.O. Box 449,
Milan, Ohio 44846, the following REAL PROPERTY: Situated in the County of Erie, in the
State of Ohio, and in the Townships of Milan and Huron:

All of the right, title and interest Grantor holds in the property of the former Milan Canal
Company, including but not limited to the canal basin, locks, dry dock and tow path, and
further described in the attached Exhibit A, which is incorporated as part of this deed.

Subject to easzments, sonditions, lagal highways, restrictions of record and the lien of unpaid real
estate taxes.

Prior Deed Reference: Vol. 78 Page 239

Signed and acknowledged as to . ) . _
grantor's signature in the presence of: ﬁ /Z,/(f .
// /-r M ﬁ” A { S
Witness _ Key Trust Company of_ QOhio, National Association
Piu’.‘f@x.m 11/‘4ny LJ/E,,LT By {eec 4. MAE_IL?Q
ERSE t narme ‘ . !
Img‘/ig % Its: /4557’ Vice Pres,de.d™
Witness

Mfc_{r\.t-_.tl T. Tleacke.

Please print narne legibly

RN 200005173 Page 1 of 5
FRIE COUNTY OMIO REGCORDER ©F °

John W. Schaeffer Sk

_ RECORDING FEE: 26, 00

STATE OF OHIO, TUF Date 04/87/8000 Time 10:40+p9

COUNTY OF CUYAHOGA, ss;

On April /| , 2000, before me, the undersigned, 2 Notary Public in and for the said state,
personally appeared __ Lee A, piafea , personally known to me or proved to
me on the basis of satisfactory evidence to be the person who executed the within instrument as the
Assrslont Vice Fes. At + ofKey Trust Company of Ohio, National Association, a national

d

- v
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banking organization formed under the laws of the United States, and acknowledged to me that he is
authorized to execute this instrument on behalf of said corporation,

Witness my hand and official seal. ZZ/
Notary Public 4 -
HICHAR, 1 THACKERL Atiomap ad taw .
Plaiery Pelic, Sizis of Qhie v

e ;
#by JJoanaission Los no expirafion d!ﬂ'& -

Lection 147.03 CRC - -

Tlus instrument was prepared by Peggy Kirk Hall, Attorney at Law, Wright & Logan, Co LPA,
4266 Tuller Road, Suite 101, Dublin, Ohio 43017.

Fa
-

After recording, retumn to: Buffalo Prairje, Ltd., P.O. Box 449, Milan, OH 44846 . "

S 20 ERI QUNTY DOKIC RECo B
A 20009 1% F‘agBEE at 5§
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EXEIBIT A

Situate in the Townships of Milan and Huron, in said County of Erie and State of Ohio, being all the
jand with all the rights and appurtenances thereof, owned by said Milan Canal Company, within the
bounds of a strip of land one hundred and fifty feet in width, commencing at the Southerly end of the
canal basin of said Milan Canal Company, near the intersection of Main and Union Street, in the Village
of Milan, in said Erie County, Ohio, and running thence in a Northerly direction to the mouth of the
Huron River, in the Village of Huron in said Erie County, and which strip of land is bounded on the West
by.a line distance fifty feet from and running North parallel with the central line of the railroad of the
Wheeling and Lake Erie Railroad Company, as surveyed, located and in the process of construction on
July 12th, AD. 1881, between said Villages of Milan and Huron, and which said strip of land is bounded
on the East by a line distant One Hundred feet from and running North parallel with the said central line
of said railroad as surveyed, located and being constructed as aforesaid, the East and West lines of said
strip of land being one hundred and fifiy feet apart and running North parallet with each other and with-
the central line of said railroad as surveyed, located and being constructed as aforesaid from the said
place of beginning to the said mouth of Huron River. Also all of the so-called Dry Dock and all of the
said canal Basin and all of the Upper and Lower Locks of said canal, with all the grounds and privileges
connected therewith in addition to what is included in the said strip of land above described, the said Dry
dock containing about one and 1/2 acres, and the Canal Basin containing about Five and 45/100 acres

of land be the same more or le_ss.

Thix convevance kas been examined |
zng the gramor has compliod with
o o —_ sections 310-202 oud 372.02
ANSFER NOT NECESSARY iy
g
Gt 2 7 0 FEE: 8 (X557
A 74 A EXEMPT:§.__
- PO
i T S ynomdndd, RE. TRANSFER: $.9.4° 7 /7
{UDE T. HAMMOND
ric County Anditor
‘ .
Lo :

Ex. 4 (page3of3)
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FROM COLES ENERGY 419-498-1121 (TUE) JUN 27 2006 16311/ST. 16: 10/Ho. 7500000759 p 1

Hedl Cabto A el RN S womy
E&-‘-’é’;ﬁ._g_‘,,om\'%‘l . .
7
o <3? Quit-Claim Deed S
KNOW ALL MEN B\.’ THESE PRESENTS THAT Edwin M. Cah .. a4 g Ty ?

A. Coles, husband and wife, the Grantors, claiming title by or thruugh instr N
recorded in RN 9915271, Erie County Recorder's Office. for valuahle congider 5 / Ci q
thercunta given, and for the sum of Ten and 00100 Dollars (310.00) recuived | [ 9-/ ' -

satisfaction of [soluted Ventures, Lid., an Ohio limited lability company, 1l .
whose tax mailing address wifl be 3619 St. Rre. | 13 E., Mikan, Eric Cer Ol U{Q. 'h’L(S‘# telole

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVEF S AN m\w)“b"
CLAIM unto the said Grantee, its succcssors and assigns. all cight. Litde and int o2 0 T
said Grantors have in and to the following duscribed premises, sitwated inthe Ty Lo % Fase

af Milan, County of Eric, and Statc of Ohio: Toola: feq Ven

SEER EXHIBIT “A”, ATTACHED HERET( AND MADE 4 PART 1IRIECE,

‘Permanent Parce! No(s):

Solong as, until, and upon express condition that said prcperty not
be sold, transferred, or otherwise cenveyed to Erie Metroparks, jts
successors and assigns. Grantee covenants and agrees that this
express condition runs with-the land, otherwise to revert to granror
its successors and dssigns.

EXCEPT:  [asements, restrictions, leases, and rights of way o regrd. and
exeepl [axes and avsesyments now a lien on the premises which Cirantee pssumes aral
agrees to pay.

TO HAYE AND TO HOLD the abave premises, with the gpmrtenances
thereunto belanging, unto the said Grantes, and {18 coccossors and assigns Rovever

AND FOR YALUABLE CONSTDERATION. Edwin M. Coles, whase wife ix
L:sa A. Coles, und Lisa A, Coles, whose hushand is Edwin M. Coles, do horchy
remise, release and forever quit-claim unio the suid Grantee, is successors and ussigns,
all their cight and cxpectancy of Dower in the above- deseribed pn,mms

IN WITNMESS W REOF lhe Granters have hl..rcunm P lhear hands the
I dayol  Jefolre. 2002,

GRANTORS:

STATE OF OHIQ )
) ss.
HURGHN COUNTY }

BEFORE ME, a Notary Public in and for said (.ountv ad Slale, personally
appeared the above-named Edwin M. Coles and Lisa A. € oles, hugbund amd wife, wha
acknowledzed that they Jid sipn this Quit. (‘him Deed amd the sume s 1hc|r free aat mvl
deed.

IN TESTIMONY WHERF?'QF 1 havve hereunto sel my hand and offieiad sei ui
Norwalk, Ohio the 5™ day of We, F002,

Sy i iy

S
v CLP
Y Ju“‘?“‘
This Inatrument Prepared By: CYNTHIA A, PIFER
Jeffrey P. Laycock, Esq ' NOTARY PUBLIC, STATE OF CHIC
FREEMAN, LAVGOCK 3 MEDANEL MY COMMISEIN®: TvalART AT 8 2003

54 £ast Main Straat
Norwalk, Ohlo 44857

(413) 6684896 2007719
: L of 2
FREEMAN, LAYCOCK SINRDMIEL L /o (cFaRfe: ©
ATTORNEYS AT Ly, ¢ l'alez; gg
ot L= B4 Basr Mean SYRESORDING FEE: ) -
ﬁ"ﬁ'ﬁg%lm hﬁé{iﬁ‘or'tﬂ S Norwmr. Onie LWE:Dats 1072172002 Tine 11:58146
. = 'u PR LR

TUN-27-2086 1610 413449941121 7% r.er Ex. 5 (page | of 2)
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W COLES ENERGY 419-4989-1121

) . EXHIBIT "A"
Edwin & Lisa Coles Farm Property
Milan Canal Pargel

Béing situated in the State of Ohio, County of Brie, Milan Township,
Seqtion 1, Paxt of Sublocs 6 & 9, and being moze definitely described

as

follows:

Beginning at a 1/2" iron pim, set, marXing the intesection of the
Wegt line of Sectiom 1 with the centerline of the Original Wheeling &
Lake Erie Railrcad;

(1

Thence North 04°30'55" West along the West line of Section 1,

a distance of 50.96 feek to a point on the westerly line of the 0id

Mil

» (2

an Canal; -

Thence pnortheasterly along the westerly line of che Qld Milan

Cagal, aleng «n arc of a gurve fo the left hawving a radius of 1382.68
feet, a delca of 06°08'35", a chord bearing of North 71°01'35" East,

a thord distance of 148.17 feet, and an arc length of 148.25 feet ko
a peint;

3
the

(4
Mi
17
Ba
fe
Mi

{5
Mi

{6
of
of

{7
al

Thencs North €7°57'18" East continuing along the westerly line of
01ld Milan Canal a distance of 196.28 feet to a point; -

Thence northeasterly continuing along the westerly of the 01d
lan Canal, along am arc of a curve to the lefr having a radius of
B1.45 feet, a delta of 47°S8'49", a chord bearing of Noxth 439571544
bt, a chord distance of 1407.94 feet, and an arc length of 1449.94
pt Lo a point on the southerly line of a parcel owned by William
ronick (RN 200108239} ;

Thence North §7°23'32" ‘East along the southerly line of said
ronlick parcel a distance of 89.54 feet to a point;

) Thence South 53°05'04" East continuing aleng the southerly line

Mironick a distance of 70.33 feet to a point on the easterly line
the Old Milan Canal;

bng an arc of a curve to the right having a radius of 1881.45 feet,

a flelta of 48°24'12", a chord bearxing of Scuth 43°45712" West, a chord

di

(8
of

(9

Btance of 1542 .60 feet, and an arc length of 158%.44 feet to a peoint;

) Thence South 67°57'187 West continuing along the easterly line
the 0ld Milan Canal, & distance of 196.28 feet te a point;

} Thence southwesterly cdntinuing along tha easgterly line of the 0ld

‘Migan Canal, along an arc of a3 curve to the right having & radius of

15

Hels

2.68 feet, a delta of 07716'13", a chord bearing of South 71°35'24"

Ed a polnt on the West line of Section 1

Y YD

10) Thence North 04°30'55" West along the Wesat 1in
e of Section 1, a
latance of 101.7S feet to the point of beginning, containing &, 5454

nd restrictions of record.

e above description was prepared from and actual aurve

y by .Daniel B.
pXCung Jr., Profeasional Survyor No. 5667 in March 1994, Thg bearings
pra assumed anly for the purpose of indicating angleg.

NS T, gAMMONN OF 0.,
Pl ..._O
£ COUNTY AUDITOR . g‘?‘b o,
Dd\i(é{p . 3_?- 7 DANII:'L -."'-‘:?'-
wmomu £ Recquiremants -:-§; AHTUHG m1IGE
And Sentfona 4%'3-3?'" mbn?l;%g?ﬁrotm . s-5867 3'3 H
Otk Administrativa Codla pnly, No Pleid i}k 1@ {9 : F
Yorflortons lopsurs o W et Q"\e
Erle Caunty Enginoer AL ) : ‘”C“HFII%Q ¢9¢
Cita; f0 -2 -0C ) "llmm\l‘-\“
JUN-27-2006 15110 419+499+1121 6% P.82

This roreeyance hag heen mombnaed
And Ihe qrantar has romplicd with y

Feliony 210-202 anul 322,02 nf tha
Hevised Code. 4

ta&-h_l?gf:_ N
Lt - T g
€ TRANSFFA: & o # '

2 Gt

) Thence southwesterly along the easterly line of the 0ld milan Canal

t, a chord distange of 194.35 feeb, and an arc length of 194.48 feet |

Fres, more or less, of which 4.1014 acres are in Sublot 6, and 2444
Fres are in Sublot 3, but being subject to all legal hxghways, easemgr

[=5-)

Fage 2 of 2

c .
;71gUNTY OHIOD REGORDER

BN 2

S

(TUEYJUN 27 2008 18:11/%7. 161 10/Ho, 7500000758 P 2

ERY
6021
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EXHIBIT 6




T

[Eqvb‘ 7 ) P

. -
o ‘;';%A - 3
-~ Quit-Claim Deed
R

KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Pralrie, Lid.,
the Grantor, claiming title by or through instrument recorded in Volume

20206 5773, Pege , Erie County Recorder's Office, for valuable
consideration thereunto given, and for the sum of Ten and 00/100 Dollars

1$10.00) received to its full satisfaction of Vincent R. Otrusina, the Grantee,
whose tax mailing address will be 10719 River Road, Huron, Chio 44839 does:

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT-
CLAIM unto the said Grantee, his heirs and assigns, all right, title and interest as said
Grantor has in and to the following described premises, sitvated in the Township of
Milan, County of Erie, and State of Ohio:

See Exhibit "A", attached hereto and madc a part hereof.

Permanent Parcel No(s):

So long as, until, and upon express condition that said property not be
sold, transferred, or otherwise conveyed to Erie Metraparks, its successors
and assigns. Grantee covennnts and agrees that this express condition runs
wilh the land, otherwise to revert o grantor, its suceessors and assigns,

. EXCEPT: Zoning ordinances, easements, rescrvations, conditions and
restrictions of record, if any, and real estate taxes and assessments, general
and spectal, which are a lien at the time of transfer, which Grantee:
assumes and agrees fo pay,

TO HAVE AND TO HOLD the above premises, with the appurtenances

lhereunto belonging, unta the said Grantee, and his separate heirs and assigns forever, so
long as said condition and reversion as set farth herein do not oceur,

IN WITNESS WHEREQPF, the Geantor has hereunto set its hand the  7¢

dayof 7wt ___,2000,
SIGNED AND ACKNOWLEDGED BUFFALO PRAIRIE, LTD.

IN THE PRESENCE OF:

bl o o b At f EN Q/‘éﬂ-ce/.._,—

) - By
Llsa A, ?ﬂcs, Prc:?ﬁry
[ . ‘\jv“\b)\.\_ By

ﬁufnb{ F7NFY N4 Edwin M., Coles, Séer
STATE OF OHIO )
) ss.
_ERIE COUNTY )
.-‘z/;:'.":". v

BEFORE ME, & Notary Public in and for said County and State,
personally appeared the above-named Lisa A, Coles, President, and Edwin M. Coles.
Secretary, on behalf of Buffalo Prairie, Ltd., an Ohio limited liability company.

FrEEMAN, LAaYCcOociK & McDANIEL
ATTORNEYS AT LAw
B4 EasT MAnN SYRRET

MORWALK, OHIO 44857 f\n( i {t}; R

Ex. 6 z(page: lof 3)
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IN TESTIMONY WHEREOQF, [ have hereunto set my hand and official seal al
P AR

Sandusky, Ohio the __7{ _ dayof

, 2000,

This Instrument Prepared By:
Jeffrey P. Laycock, Esq.

FREEMAN, LAYCOCK & MCDANIEL
54 East Main Street

Narwalk, Ohie 44857

&

nrwr s_.'-—r""’ﬁ”

JF TRANAFER: 8

MDET.H AMMORED
Fsie Counly Audilar

et _—v—”—‘—’-—’.’_

: ) -
By TTuid
ot

,(ZT".J e /Bf‘)‘é:-/;f
NOTARY PUBLIC 7 :

DAVID W. MOFFIT.
NOTARY PUBLIC, STATE OF OHIO
My Commission Expires Sept 17,2001

%’“—‘7 ‘51/ .;:'—.7-6'@4/.

YAl ek Flapcevey, 9\

ERI

E COUNTY DH ROER
RH 200005181 1 REEO

Page @ of 3
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[ YRtIery]

Being situated in the State of Chio, County of Erie, Milan TOWnShin‘.
Section 2, Abbott Tract and being more definitely described as follows:

proier ey

Parcel 2
Vincent Qtrusina

Commencing at the interxsectian of the centerline of River Road with

the Secuth line of the Abbott Tract; Thence North 43929147" Wegk

along the South line of the Abbott Tract a distance of 531.68 féet }
to a poinkt on the easterly line of the 0ld Milan Canmal, said poinc

being the point of beginning: '

(1) Thence North 49°23'47" West continuing along the South line of
the Abbott Tract a distance of 150.31 feet to a point an the westerly
line of the 0ld Milan Canal;

FRYIF DAUNTY ARIN aFNNRDRER

{2} Thence northerly along said westerly line, aleang an arc of

a curve to the left, having a radius of 904.93 feec, a delta of 14°
03'56", a chord bearing North 37°26'456" Bagt, a chord distance of
221.59 feet, an ard length of 222.15 feet to a point on the south-
westerly line of a parcel owned by Edwin & Lisa Coles (DV 5192 PG 775);

{3) Thence South 49°29'47" Bast alony the southwesterly line of Coles
a distance of 152.04 feet to a point on the easterly line of the 014
Milan Canal;

(4¢) Thence aoutherly along gaid easterly line, along an arc of a

curve to the right, having a xadius of 1054.93 feet, a delta of 12903
11", a chord bearing Soutkh 37°531'10" West, a chord distance of 221.51
feet, an arc length of 221.92 feet to the point of beginning, containing
0.7645 acre, wore or less, but being subject to all legal highways,
easements and rastrictions of record.

) The above description was prepared by Daniel E. Hartung Jr.,

[ : Professional Surveyor No. 5667 in January 2000, taken from existing

s deed records and track right-of-way maps and does not indicace an
actual survey uwade by me. The bearings were assumed only for the
purpose of indicating angles,

AFPROYEL a3 por crte County Hequuaorini
And Scetions 4733-37 thrm 4733-37-07 of the Ghin

Adminfstrative Code ogly, No Field Verifications awnsitiiey,,

WHTE I, LB OF A
Acturacy made. ‘ gggﬁiwslug%%?¢ §§gﬁﬁﬁahh§¥ﬁg@%
= : 3/ B p i I PHARTUNG, JR.; &
Erie Comnty Englner i z3i HARTUNG,JR. 162 2,17 pugray a3
[ ~— Slhdeo 25 ST iES Bh g R
” RN S R RPN It
% 0, SIS YR IO S A 5‘8}5"""“'@"’0“
Fhagans "‘ 2 3
f"’a'qt LAFO o /"’fm‘::ﬁi‘l. o
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N Jopse 5173, Page

Quit-Claim D-eed

KNOW ALL MEN BY THESE PRESENTS THAT Buffalo Prairie, Lid.,
the Grantor, claiming title by or through instrument recorded in Volume
, Erie County Recorder's Office, for valuable
consideration thereunto given, and for the sum of Ten and 00/100 Dollars
{($10.00) received to its full satisfaction of Robert C. Bickley, the Grantee,
whose tax mailing address will be 58 Edison Drive, Milan, Ohio 44846 does:

GIVE, GRANT, BARGAIN, REMISE, RELEASE AND FOREVER QUIT.
CLAIM unto the said Grantee, his heirs and assigns, all right, titls and interest as said

Grantor has in and to the followlng described premises, situated in the Township of
Milan, County of Erie, and State of Ghio:

See Exhibit "A", attached hereto and made a pait hereof.

Permanent Parcel No{s):

So long as, untél, and upon express condition that said property not be
sold, transferred, or otherwise conveyed to Erie Metroparks, its successors
and assigns, Graptee covenants and agrees that this express condition ning
with the fand, ofherwise to revert to grantor, its successors and assigns.

EXCEFT: Zoning ordinances, casements, reservalions, conditions and
restrictions of reeord, if any, and real estate taxes and assessments, ganers|
and special, which are a [ien at the time of transfer, which Grantee
assumies and agrees to pay. ' '

TO HAVE AND TO.HOLD the above premises, with the appurtenances
thereunto belonging, unto the said Grantee, and his separate heirs and assigns forever, so
fong as sald condition and reversion as set forth herein do not occur.

IN WITNESS WHERXEOF, the Grantor has hereunto set its hand the 74
dayof _ Ales- o . 2000.

SIGNED AND ACKNOWLEDGED BUFFALO PRAIRIE, LD,

IN THE PRESENCE OF:

Gl 2. / By:

- Lisa A. {Coles, Presiden

DT RN e

K Zhots BT hars et Edwin M.. Coles, ecretary

STATE OF OHIQ )
) ss.
-ERIE"COUNTY )
PAITRARY

BEFORE ME, a Notary Public in and for said County and State,
personally appeared the above-named Lisa A. Coles, President, and Edwin M. Coles,
Secretary, on, behalf of Buffalo Prairie, Ltd., an Chio limited liability company.

FrREEMAN, LAYCOCK & McDaNIEL
ATTORNEYS AT Law
T4 EAST MajN STRMET

st L, v b n

3P
18.00
44700

UnTY oHIn seedRSek °f °
Tine 10

0 7
ERIE C
Wy SThART
RDING FEE;
TLF Date 04/27/2000

RN 2
Frrkery
RECQ

1y

NorwaLK, OHIO 44a8T - f\_:‘j i
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IN TESTIMONY WHEREOF,

'have hereunto set my haod and official seal at
Sandusky, Ohio the __ "¢ day of Lad e , 2000

This Ingtrument Propared By:
Jeffray P, Layatick, Eag.

FREEMAN, LAYCOCK & MCDANIEL
54 East Main Streel

Norwalk, Ohio 44857

emaine
Tifcemveymea b e el
R oD md 322 02 he

Revised Cage.
REp s'

FXEMET: § o=
. TSR s SE—

D
D T RAMMON
-ﬂc Comnty Audior

s s Y .
s prn 7 erann

-

NOTARY PUBLIC 7/ e
DAVID W. MOFFrT .

NOTARY PUBLIC, §7478 0F opfigy .
My Comnulssloy Explres Sept. 17, 20m "

]

st
T s T e
L RO WECESLAG

d[q,:k;c a7, 2000

]
f

.

VA

ERIE COGNTY OMIO RECORD
RN 200005174 EgORDER
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Robert Bickley

/Being situated in the State of Chie, County of Erie, Viilége of
Milan and being more definitely described as follows:

Commencing at the intersection of the centerline of the Wheeling &

Lake Erie Railroad with the eagterly right-of-way line of Union
Street;

(1) Thence North 5Q¢°11'07" East along the centerline of the Wheeling
& Lmake Erie Rallroad a distance of 395.00 feetb to its intersection
with the northerly extension of the East line of Sublot 71 on Water
Street- in the 0ld Town Plat of Milan;

(2) Thence South 15°48'53" East along sald extension a distance of
105.42 .feet to a peoint on the easterly line of the 014 Milan Canal:

(3) Thence South 50°911'07" West along said eastexly line a distance

of 343 .46 feet to & point on the northerly right-of-way line of Water
Street in the 0ld Town Plat of Milan;

L
7

{4) Thence North 84°48'53" West along said northerly line a distance

of 81,42 feet to its intersection with tha sasterly right-of-way line
of Union Street;

{5) Thence North 05°11'07" East along said easterly line a distance
of 60.00 feet to the point of begimninyg, containing 0.9037 acre, more

or less, but being subject to all legal highways, easements and
rastrictions of record.

‘DER
§gg192UNTY GHIA REEE%E R of 3

RN EOE

The abowve description was p:repared by Daniel E. Hartung Jr., Professional

No. 5667 in February 2000, taken from existing deed records and track .
righk-of -way maps and doeg not indicated an actual survey made by me.
The bearings were assumed only for the purpose of indicating angles.

@w// C%ZZ‘@,CV

Daniel E! Hartung Jr\/,?’E,PS

APPROVED ay per Erie County Requirsment: : Ty,

i\
And Scctlons 4733-37 thru 4733-37-07 of the Oblo \Q“:;F-‘:ﬁr--gf.oz;f,"@ ]

Administrative Code pnly. No Field Yerications ) et o ;,1
r Accrracy made. g DAIE\’lEL LY
‘ sof . Y E
% \ Kl& g:é?g HARTUNG, JR. 15 2
,(l}\m w}\ AN Bonn %1\""-.,9 s-5ssrof§§

Erfe County Engineer 1)’ [Lﬂ] oy '3’,’(%,/0@?! ?‘%GQ:\-Z‘;"
Date: Y {"o,f' AL T.ANO"-“\\\ w

M
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N TESTIMOW WHEREOQF, ] have
Sandusky, Ohio the Y day of ﬁ'} A

hereumo setuy hand and official sea) at

2000

/Q_. w—"ﬁ A /;/

NOTARY PUBLIC /%

This instrument Prepared By:
Jefirey P. Laycock, Esq.

FREEMAN, LAYCOCK & MCDANIEL
54 East Main Street

Norwalk, Ohlo 44857

a.\

DAVID W, MOFFIT ~ °
NOTARY PUBLIC, STATE OF OHIO- '
My Commission Expices Sept. 17,2001

ERIE COUNTY OQRID REEURDER
RH 200005175 Page 2 of 3

s
Ll

ST MOY HECESSAT

Qf.bu_.-fi :‘LJJM‘JO

37

)
f{‘fﬁ.‘ E05 T

This eamveranee b been ceamined [
and the grantar has epmplird with
sections 31021 and 31200 af 1hy
Revised Cogdn.

Aol 0%
ENEMIT:

B TRANSEET: s__i_‘..ﬁ..

JUDE T HAMMOND
Erie Coomty Aaditpe

by
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fones Parcel

Being situated in the State of Ohio, County of Erie, Milan Township, Section 1,
Sublot No. ¢ and being more definitely described as follows:

Commencing at the intersection of the North line of Sublat 9, with the centerline
_ af the Wheeling & Laka Erie Railroad; .

. {1)Thence North 89°47'40" East along the Morth line of Sublot 9 a distance of 104.03
feet to o point an the easterly line of the Ofd Milan Canal;

{2} Thence South 15°47°40" West along the easterly line of the Old Milan Canal,
a distance of §26.74 feet to 2 point on the North line of a parcet owned by Edwin

& Lisa Coles (BY 338 PG 701},

(3) Thence South 88°51°54™ West along the North line of said Coles 4 distance of
156.79 feet to 2 point on the westerly line of said Canal;

{4) Thence North 15°47° 40" East along the westerly fine of said Canal a distance of
629.39 feet to a point on the South line of a parcel-owved by John & Virginia Landol!

(BYV 421 PG 56); ’

{5) Thence North 89°47°40™ East along the South line of said Landoll a distance of
32.01 feet to the point of beginninig, containing 2,1627 acres, more or less,
but being subject 1o all legal highways, easements and restrictions of record,

The above description was prepared by Daniel E. Hartung Tr,, Professional Surveyor
No. 5667 in February 2000, taken from existing deed records and track right-of-way

maps and does not indicate an actual survey made by me. The bearings were agsumed

only for the purpose of indicating angles.
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and

Ellen H, Hohler
10607 River Road
Huwron, Ohio 44839

v and
Rita M. Beverick

10619 River Road
Huron, Ohic 44839

and

Patricia A. Charville, Trustee
U/A Patricia A. Charville Trust
Dated September 28, 1994
11615 River Road

fiMilan, Ohio 44844

and

Dorcas P, Gastier
12015 River Road
Huron, Ohio 44839

and

Gerald O.E. Nickoli
Robin L, B. Nickoli, as custodians for
Antnnn M. Nickoli and
Jared J.B. Nickoli under the
Qhio Transfers to Minoss Act
I12501 River Road
Milan, Ohio 44846

and

Douglas Hildenbrand |
1610 Campbell Street
Sandusky, Ohic 44870

and

T T T

4 0
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John F. Landoll and/or

Virginia A. Landoll U/A
Co-Trustees Landoll Family Trust
Dated July 24, 1998

12515 River Road

Milan, Obio 44846

and

‘Warren R. Jones
12819 River Road
Milan, Ohio 44845

and

Robert C. Bickley :
58 Edison Drive :
Milagp, Ohio 44346

and

Theresa R. Johnston
11 10501 River Road
Huron, Ohio 44839

and

Eliot F. Fischer :
L 10405 River Road :
Huron, Ohio 44839

.

-y s

and ' :

LX)

I %im Reid-Fischer
1110405 River Road
Huron, Ohio 44839

and

lGﬂI}' R. Steiner
403 Tecumseh Place
Huron, Ohio 44839

APX 310
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and
Virginia M, Steinex
403 Tecumseh Flace
Huron, Chio 44839

and

Michael P. Mayer
10719 River Road
Huron, Ohio 44839

and

1§ Alice F. Fowler

9903-A River Road
Huron, Ohio 44839

and

Thomas S. Jordan
17841 S. Avon Belden Road

‘|{ Grafton, Ohio 44044

and

| Marsha A. Jordan

Grafton, Ohio 44044
ami‘

John J. Joyce
2292 Ogontz Avenue

|[{L.akewood, Ohio 44107

and

Christine Joyes

-12292 Ogontz Avenue

Lakewaod, Ohio 44107

|

17841 8. Avon Belden Road

e sy

44 v aw
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and

Billy B. Rasnick
9903-D River Road
Huron, Ohio 44839

and

[Donna 1. Rasnick
9%03-D River Road
Huron, Ohio 44839

Maria Sperting .
9503-E River Road z
Huromn, Ohio 44839 .

and

|| Yoseph Jirousek
12700 Reindeer Avenue .
QGarfield Heights, Ohio 44125 :

and
Patricia Jivousek
12700 Reindeer Avenue :
QGarfield Heights, Ohio 44125 :
and T
| Richard Rinella ~ :
9903-F River Road :
Huron, Ohio 44839 . :

and. :

Carol Rinella
-|1 9903-F River Road
Huron, Ohio 44839

4 ks e s
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and

" Huron Lime Company
100 Meeker Street
P.O.Box 451

Huron, Ohio 44839

and
Edwin Coles
10709 River Road
1| Huron, Ohio 44839
il and
Lisa Coles

10709 River Road
_ Huren, Ohio 44839,

Defendants

-

For its Amended Complaint, Plaintiff, Board of Park Commissioners, Erie MetroParks (the

I “Park District™), states as follows:

1. Pursuanttoaleasedated July 12, 1881, filed for record Angust9, 1881, and recoxded

in Volume 2, Pages 26, 27 & 28 of Exie County Lease Recards {the “Lease™, The Milan Canal

Company {"Milan Canal”) leased to The Wheeling and Lake Erie Railroad Company (“Wheeling
Railroad”), certainreal property more particularly desoribed in the Lease (the “Property”). The term
of the Lease is 99 years, renewable forever, The anmual rent under the Lease is $30.00. A copy of '

the Lease is attached as Exhibit A hereto and made a part hereof,

e ——

2. The Lease was renewed in 1979 by Wheeling Railroad for an additional term of 99

‘ yearSo

APX 313
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3. Wheeling Railroad was merged into Noifolk and Wcstefn Railway Company (“N &
W) in 1988.

4. In1990, N & W quit-claimed its interest as lessee under the Lease to The Wheeling

a;xd Lake Eri¢ Railway Company (‘“Wheeling Railway™), reserving, ﬁowevcr, certain fiber optic
1§ easemnents.?
il 5. The rights of Wheeling Railway under the Lease as lessee of the Property and
Wheeling Railway’s interest in other property were subseqﬁenﬂy conveyed to the Park District by
|t a deed filed for record on June 1, 1998 and recorded in Erie Official Records Book 398, Page 51,
In the deed, Wheeling Railway reserved the right to nmn and maintain a railway line over the
Property. | ‘

6. Since acquiring their leasehold interests in the Property, Wheeling Railwe-ty and
subsequently the Paik bistrict mgde contintous use of the Property, inchiding the maintenance
" thereon of Hes, bridges, culverts and hundreds of tons of ballast.

7.. Unt@l they received an exgmpﬁon, the Mcaiing‘Raﬂway aﬁd subsequently the Park
| District paid all real estate taxes attributable to the Property.

8. Upon information and bélief, certain assets of Milan Canal, including the lessor’s |
, .

|

I lessee's rights thereunder) were acquired by Defendant Key Trust Company of Ohio, N.A., Trustee

interest in the Lease and fee simple title to the Property (subject, however, to the Lease and to the

of the Testamentary Trust of Verna Lockwood Williams (*Key Trust™).

Wheseling Railway is not -the same entity as Wheeling Railroad.

7
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5. All or a portion of the Lessor’s interest in the Lease and fee simple title to the

Property (Subject, howaver, to the Lease and to the Jessee’s rights thereunder) may have i}een

transferred by Key Trust to Defendant Buffalo Prairie, Ltd. (*Buffalo Prairie™).

10.  All or a portion of the Lessor’s interest in the Lease and fee simple titlz to the
Property (subject, however, to the Lease and to the lessee’s rights thereunder) may have been |
" transferred by Buffalo Prairie to one or more of Defendants Vincent R. Otrusing, Dale A. Hohler,
Ellen H. Hohler, Rita M. Beverick, Patricia A. Charville, Trustee U/A. Patricia A. Charville Trust
li Dated September 28, 1994, Doreas P. Gastier, Gerald .. Nickoli and Robin L. B. Nickcli, as
custodians for Autumn M. Nickoli and Jared J.B. Nickoli under the Obio Transfers to Minors Act,
Douglas Hildenbrand, John F. Landoll and/or Virginia A. Landoll U/A Co-Trustees Landoll Family
'r 'I‘rust__])atéd July 24, 1998, Warren R. Jones, Robert C, Bickdey, TeresaR.. J ohnstpn, ElioiF, Fischer,
Kim Reid-Fischer, Gary R. Steiner, Virginia M, Steiner, Michael P. Meyef, Alice F.Fowler, Thomas
8. Jordan, Marsha A. J‘ord;sm, John J. Joyce, Christine Joyce, Billy R. Rasnick, Donna J. Rasaick,
Maria Sperling, Joseph Jirousek, Patricia Jirousek, Richard Rinella, Carol Rinella, Huron Lime
Company, Edwin Coles or Lisa Coles.

-~

11.  ThePark District is in the process of improving the Property for use as a recreationat

{Hrail for the transportation of persons and property.

I 12. ~ When Wheeling Railway acquired its interest in the Lease from N & W, there was
F | | -
confusion as to who was to continue making the rent payments under the Lease, and as a result
Wheeling Railway neglected to make the rent payments under the Lease.

13.  Wheeling Railway did not receive any notice from the lessor under the Lease that it

- i was in default in its payment of rent.

APX 315
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14, When Wheeling Railway, as transferee of the lessee’s rights under the Lease,

discovered that rcniundar the Lease had not been paid, it attempted to determine from Society Bank,

‘l predecessor to Key Trust, who was responsible for collecting such rent. However, it received no

adequate response. On or about Septepiber 29, 1995, Wheeling Railway sent to Society Bank

. Wheeling Railway's check (the "Wheciing‘Check") in the amount of $300.00 for rent for the vears
1990 through 1993. |

15.  The Wheeling Check was not returned to Wheeling Railway by Society Bank.

16. Whenthe ParkDistﬁctpmchasadﬂlnlcsse;a’s interest underthe Lease from Wheeling
Railway, Wheeling Ratlway neglected to advise ﬁle Park District of the tardy rent payments,
« 17. Far over one hundred years priorto 1990, rent under the Leﬁsehad been timely paid.-
The Park Districtis ready, willing and abie to make all paymentsrequived under the Lease, inchiding |
any delinquent rental payments. A

| 18..  On September 14, 1999, the Park District mailed to Key Trust a check iﬂ the amount -

of $550.00, rci::escnting the rent payable under the Lease thmugﬁ the year 2000 (the “Park District
Check™).

19.  Disputeshavearisen between the Park District and Defendants asto the interpretation |

ofvarious provisions of the Lease relating to the permitted use of the Property.
20.  OnSeptember 27, 1999, counsel for Key Trust transmitted to the ParkDisﬁict aletter
stating that the Park District Check would be returned and that the Lease had terminated, a copy of

which letter is attached as Exhibit B hereto and made a part hereof.

21, Under principals of law and equity the Lease is in full force and effect.

APX 316
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IN THE COMMON PLEAS COURT OF ERIE COUNTY, OHIO

Board of Park Commissioners,

Erie Metroparks, Case No. 99CV442 = 2 el
Plaintiff, e
T Skl
-vs- : ch:; @ I
: Judge Joseph Cirigliaco Py i =
Key Trust Company of Ohio, NA : =
Trustee of the Testamentary :
Trust of Verna Lockwood :
Williams, et. al., :
Judgment Entry

Defendants.

-000—

- This case was tried to the Court on August 23 and 24, 2000. One issue before the Court
is the validity of a lease ("Lease") originally entéred into by the predecessors-in-interest to the
parties herein, the owner/lessor, Milan Canal Company and the lessee Wheeling & Lake Erie
Railroad C-ompany ("Wheeling Railroad"). The second issue before the Court is whether
Plaintiff has acquired any ownership interest in the property at issue by virtue of a quitclaim desd
from the Wheeling Railroad, The third issue the Court has been asked to decide is whether
Plaintiff has gained any interest in the property at issue by adverse possession. The fourth issue

the Court has been asked 1o decide is the extent of the property coverad by the Lease.

-~
) T

THio |37
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Findings of Fact

The Lea.;*e was originally signed on July 12, 1881, and is recorded with the Erie County
Recorder’s Office, and entered into evidence by stipulation. Pursuant to the Lease, the Milan
Canal Comi:any leased to the Wheeling Railroad certain land (the "Leased Property™), which is
described in the attached Exhibit A. The term of the Lease is 99 years, renewable forever, and
the annual rent is Fifty Dollars (§50.00). The Lease further requires that the lessee, its
SUCCESSOrs, and assigns, maintain and operate a railroad for public wansportation and travel.
Upon the abandonment of the Leased Property for railway purposes, or upon the fatlure for six
mouths to pay the stated annual renral of fifty dollars ($50.00) to the lessor after the same

became due and payable, the Lzase becomes void and the real estate reverts to the lessor. The

Lease was repewed for its second 99-vear term in [980.

The Leased Property was ultimately conveyed 10 Key Trust Company of Ohio, NA,
Trustes of the Testamentary Trust of Verna Lockwood Williams ("Key Trust"). It is undisputed
that the Railroad failed ta pay annual rental for the Leased Property after 1989 undl a check for

$300.00 was transmitted to Key Trust, Trustee for Verna Lockwood Trust, in September‘ 1993,

The payment was rejected.

By 1988, the Norfolk and Southern Railway Company, predecessor in interest to the
Wheeling Railroad, filed an abandonment of service application before the Interstate Commerce

Comumission with respect to the Leased Property, which was granted. Thereafter, the Railroad .

2
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removed railroad tracks and ballast from the Leased Premises, making the property unfit for the
purpase of operating a railway. In October 1995, the Wheeling Railroad transferred its interest in

the Leased Property to Plaintff by quitclaim deed, which was recorded on June 1, 1998,

In tﬁe year 2000, Defendant Key Trust, transferred all of its right, title, and interest as

successor-in-interest to the original lessor, to the remaining Defendants.

Having assessed the credibility of the witnesses who testified at tial and the reliability of

the documents subrnitted into evidence , the Court finds that the Milan Canal Company, the

predecessor in title to Defendant Kev Trust Company of Ohio, NA, Trustee ("Key Trust"),

acquired its real property interests to construct the canal (the "Milan Canal Property") solely by

way of two instruments and no others:

(a) A conveyance from Kneeland Townsend dated May 10, 1838, recorded

May 29, 1852, in Volume 10 of Deeds, Page 23 of Erie Coimty Records {the "Townsend

Conveyance™); and

(b) A conveyance from Ebeneser Merry dated April 21, 1838, recorded

QOctober 29, 1852, in Volume 10 of Deeds, Page 25 of Erie Counry Records (the "Merrv

Conveyance").

~ The Milan Canal Property consisted of a roughly three mile long corridar of property the
northern terminus being known as Lock No. 1, which was located where the Milan Canal joined
the Huron River on property now owned by Wikel Farms, Ltd., just north of Mason Road, in

-~
2
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Section 2, Milan Township, Erie County, Ohio. Neither Kneeland Townsend nor Ebeneser

Merry conveyed to the Milan Canal Company any interest in real property north of Lock No. 1.

The only lands owned by the Milan Canal Company at the time the Lease was executed
lajr within tﬁe boundaries of the Kneeland Townsend property aﬁd the Ebeneser Merry property,
neither of which lay north of Lock No. 1. |

Cnnclusious of Law
It is axiomatic that a seller cannot transfer any greater interest in land than that which the

seller possesses. [n the instant case, the Wheeling Railroad had a leasehold interest in the

praperty at issue, which is evidenced by Exhibit A. The Court hereby finds the lease, which was
entered into by Wheeling Railroad and Key Trust, was a valid lease. The Court finds thar the
Lease was materially breached by the Wheeling Railroad for the nonpayment of rent for a period
of more than six months; and because the preperty was abandoned for the purpose of operating a
railroad. The lease, thereby, became void by its clear terms. The Court finds that there was no
evidence presented by either party to show that the pardes to the Lease did not intend an ordinary

and common meaning to be given 1o the words contained therein, or that there was any mistake

by either party in entering into the Lease. See Hinman v, Barnes 146 Ohio St, 497 {1946); and

Greenfield v, Aema Cas, Co., 75 Ohio App. 122 (1944),

Further, the Court finds that the Lease, which was for a term of 99 years and renewable
forever, did not confer a fee simple estate under Ohio law to the Wheeling Railroad because it

was aware that its interest could be forfeited to the lessor upon its breach of the lease covenants.

4
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Therefore, the fee simple remains in the lessar, its heirs, devisees, or assigns. See Rawson .v.

Brown 104 Ohio State 548 (1922); and Quill v. R.A, Investment Corporation 124 Ohio App.3d

653 (1997).

Finally, the Court finds that the Plaintiff has not met its burden to establish any interest in
the property at issue by adverse possession. To prevail on a claim for adverse possession a
claimant must establish by a preponderance of the evidence that his possession of the land was

open, notorious, exclusive, adverse, hostile, and continuous for more than twenty-one years. See

- Coleman v, Penndel Co. 123 Ohio App.3d 125 (1997); Demmitt v. McMillag (1984), 16 Chio

App.3d 138. The use is not adverse if it is either by permission, or accommodation for the owner

Hindall v. Martinez (1990), 65 Ohio App.3d 580.

In the instant case. it is undisputed that the lessee and its successors maintained railroad

operations and train maffic and paid rent while maintaining the Leased Property from the
inception of the Lease until sometime in the 1980's, and then filed for abandonment of service in

1988. The Railroad and its predecessors-in-interest did not hold the Leased Property adverse 1o

the lessor’s interests until, at the latest, 1989, when it stopped paying rent.
The Court finds that it was not until sometime after the Plaintiff acquired its quitclaim

deed from the Wheeling Railroad in October 1999, that Plaintiff entered the Leased Premises

adversely to the lessor, its successors, and assigns-in-interest. The Court finds that the Railroad

Ex. 10 {page 5 of 6)



" was in active operations, paying rent, and otherwise complying with the Lease terms as late as

1986, or later, which was well within the last twentry-one years.

The desc_rip;ion of the Leased Prcpérty in the Lease unambiguously describes it as
cénsisting of all lands then owned by the Milan Canal Company within a 7.150 foot wide corridor
from approximately the intersection of Maine and Union Streets in the Village of Milan northerly
to the north of the mouth of the Huron River. The only lands owned- by the Milan Canal
Company at the time the Lease was executed lay within the boundaries of the Kneeland
Townsend property and the Ebeneser Merry property, neither of which lay north of Lock No. 1.
Therefore, the Leased Propcﬁy exrends from the southem terminus of the old Milan Canal at or
near the southerly end of the Milan Canal basin in the Vﬂlagg of Milan to its northerly terminus
at the Huron River at the former location of Lock No. 1 on premises now owned by Wikel Farrms.
Ltd. immediately north of Mason Road in Section 2, Milan Township, Erie County.

Judgment in favor of Defendants and against Plaintiff, except as to the issue of the extent
of the property caverad by the Lease.

[T IS SO ORDERED.

%/éé/b@%

Judge Joseph C{_g‘lghano

cc:  Abraham Lieberman
Dennis O’ Toole Peggy Kirk
Randall Strickler Anthony Logan
Darre] Bilancini Jeffrey Rengel
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IN THE COMMON PLEAS COURT OF ERIE COUNTY' DHIO

<o
e B n%
2=
BOARD OF PARE. COMMISSIONERS, CASENO. 99 CV 442 < T’é@, E‘j =
ERTE METROPARKS, : : _ 3 R 2 -ﬁ_:;‘__
. Judge Joseph E. Cirigliano 7’; > ™ G (;:i s
P] . [»&- Y ‘:; ,.:% :j'. -E:'-)
. <o —Q 2
. : 2E L =
~vs- ‘ : JUDGMENT ENTRY S= v ."—g—,%
. : P o
KEY TRUST COMPANY OF OHIO, NA

TRUSTEE OF THE TESTAMENTARY - _
. TRUST OF VERNALOCKWOOD - _
_ WILLIAMS, et. al., - B . ) )

. " Defendmts

This matter is before the Cout ou remeaud by the Erie County Court of Appeals (Court of
Appedls Case No. E-00-068), a dzscretonzry appeal to the Ohic S!Ipre:ma Cowrt ot having been -
allowed (Supreme Conrt CaseNo 01-1927).

Twwo issues were presented for decision. The first issue was the cbnﬁnuiug vahdaty of alease
(ﬂlc “Lease™) ongmaﬂy cntcradmto bctwacn the p:edecessors-m—mtcrest to. t}:us parucs h&tem, the
MilanCanal cempany, as lmsor and ! the Wheelmg & Lake Frie Raikoad Comp&uy (Wheeling

Raﬂroad”), as lmsqc. The secm;d issne was the extent of the prop&rty covered by the Leass.

Suss Jqu

53/9:/0&

(TR
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Findings of Fact
The Lease, originaily signed on July 12, 1881, and recorded in Volume 2, Pages 26, 27 and
- 18 of Ede County Lease Records, was entered imto evidence b;sr stipulation. Pursuant o the Lease,
the Milan Canal Company leased to Wheeling Railroad certain Iand (the “Leased Propeity”), which
is r%csafﬁed in the attached Exhibit A. The term of the Lease is 99 years, renewable forever, and th.c )
 aomwlvent is Fifty Dollars ($50.00). The Tase requires the Lcased Propertyto be used “For public
mspormnon and travel” 'I'hc Lease fiicther prowdcs that the Leased Propcrty is to revert to the
lessor “on the faﬂnrc of smd lessees to so mamtam and oparate smd Railroad for pubhc
fransportam‘ou and travel and on thc abandonument thereof for railway purposes, or onthe ﬁailmc of
for six mouths to pay éaidan;uai rent....” Howcx;er, the Leasc; does not contain an expres-s walver
of the common Iawr;c;iui:rammlt that the lessor demand payment of rent before declaring a forfeitore

of the Lease. The Lease Was renewed for its second 99-vear term in 1979.

In 1904, the Milan Canal Company was dissolved and its assets purchased by Stephen

Lockwood. .S'fephen Lockwood’s inferest in the Lease and the i,caSchropcrty eventually devolved

" to Key Trust Company of Ohio, NA, Tristes of the Tesfzmcntary Trust of Vewn Lockwood
| Wﬂhams (Key Trust?).

Wheeling and Lake Ere Railway Company (“Wheeling Railway”) acquired ngfbll; |
Southern’s interest i the rail-comider, and, in October, 1993, Wheeling Railway transferred its

interestin the Leased Propesty to Plaintiff by quit-claim deed, which was recorded on June 1, 1998,

APX 120
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In the year 2000, during the pendency of this case, Defendant Key Trust, transferred alt of
itstight, tifle, and interestas successor-in-terest to the original lessor, to the remaining Defendants.
Train service on the Leased Property was discontinnéd not later than 1986 and perhaps as
early as 1982. n 198 é, Norfolk and Western Railway Company (“N& W), predecessor to Nérfolk
Southern Corporation (“Norfolk Southem™), filed a Notice of Exempfion with the Interstate

Commerce Commission for permission to discontinaé train sexvice aleng an 8.3 mile cormdor

s including the Leased Property. Such pel'aiissionwa_s éra:uted.

-

It isundisputed that the lessee failed to pay anmiial rental for ﬂm..]'_.aaschi'opcﬂy after 1989,
antil a check for $300.00 was transmitted to Eey Trust in Septembcr 1995. The payment was

rejected. Ttis also und:spﬂed that no demand for rent was ever made by the lessor.

Havmg assessed the credibility of the winesses who tesﬂﬁed attal and the reliability of the
documents submrtted into evidence , the Couﬁ finds that the Milan Canal Comp:my the predecessor

in titlé to Defc:ndant Key Trust, acquired its real pmpcrty mterests to construct the canal (ﬂm ’Milan '

Canal Pmpcrly”) soIcly by way oftwo msﬁ-umcnts aud no others

- {a) A conveyance fiom Krieeland Tomsand dai_ad May 10, 1838, recordedMay
29, 1852, i Volume 10 of Deeds, Page 23 of Ere County Re_cordé (the “Tq*n_ms;ndf

- Conveyance™); and

V3]

aApX 121
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(b) ZL conveyance from Ebensser Mmy dated April 21, 1838, recorded October -

29, 1852, m Volume 10 of Deads, Page 25 of Erie Com:rty Records (the “Memy

Conveyance™).

"I—I;e Milan Canal Property consisted of rouéhly thrée'mﬂcvloz-ng cortidor of property the
northem terminus being known as Lock No. 1, which was located where the Milan Ca;nal joined the
Huron River on property now ovmed by Wikel Farms, Ltd., just north of Mason Road, in Section
2, Milan T;:)Wnsh:ip, Ede County, Ohio. Nefiher K;ae;aland Townsend nor Ebeneser Mexy (:;mveyed
to the Mﬁa:n Canal Company any intezest in real property north of Lock No. 1.

'Ibq_only lands ovmed by the Milan Canal Company at the ime the Lease was executed lay
withinthe hotmdazic-:s of the Kneeland Townsend propérty and the Ebeneser Meuyﬁroyerty, neither

.. of which lay north of Lock No. 1.

'(':‘t;nclusinxw of Law
—"’.ﬁ: is-iomatic that a seller cannot tmnsfm' apy gtcatcr mtmest mlaud than that whlch the _
sdlr;-.r possesses. In the instant casc, Wheehng R.allroad b.ad a leasehold mIerest in thc Leascd c
. Property, which is svmde:nced byExhlblt g. The Comtharebyﬁnds the Lease was a vahd leage.
Further, the Court finds that the Lease, which was for  terza of 99 years and renemable forover, did '
not confer a fee s;mple estate under Ohio Law to the Wheeling Railroad, because it was aware that

its interest conld be forfeited to the lessor upén its breach of the lease covenans. Tht;:refore, the fee
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simaple rermnains in the lessor, its heirs; devisees, or assigns, See Rawson v. Brown (1922), 104 Ohio

St. 548; and Quill v. R A, Investment Corporation (1997), 124 Ohio App.3d 653.

_ The description of the Leased Property in the L ease wnambiguously describes i as consisting
of _ali lands then ovmed by the Milan Canal Company within 2 150 foot wide comidor fiom
approximately the intersection of Maine and Umon Streets in the Village of Milan notthedy to the
north of the mouth of the Hiron River. The only lands owned by the Milan Canal Compeny at the
time t¥19 Lease was executed 1y within the boundaries of the Kneeland To;v-vn'scm:.l p:;:opcrty andthe -
Ebeneser Mexry pioperﬁr, neithcr of which lay ioﬁh of Lock No. 1. T't;crcforc, the Leased Piopc:ty

extends ﬁumtha southa:n terminus of the old Milan Canal at or near the southerly cnd of the Milm

Caual basin in the Vﬂlage of Milan to iis northeﬂy temminus al' the Huron River at the former

location of Lock No. 1 on pramises now awned by Wikel F arms, Fid. immediately north of Mason -

Road in Section 2, Milan Township, Exie County.

Tt is axiomatic in Ohio jurispridence that the law abhors a forfeiture. Wheatstone Ceramics
Cistp, 'v. Tistter (1986), 32 Ohio App.3d 2123, citing Ensel v. Lumber Jns,.Co. of New York

(1913), 88 Ohio St. 269, 281.

Contracts incdrpo;'atc the law applicable at the time ;:af their creation: 11 Williston on -
Contracts (1999), 2?3, Section 30.19._ Thc commoun law of Obio at the time the Lease was execited
required that, in order to shaw a forfeiture of a leasehold estai:c, the Iess’orhadto prove thata demand
for payment of rent had been made whén due. Smith v. Whitbeck (1862), 13 Ohli;:n St 471. The

i - ] _ |
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Lease contained no ei:;.nrcss waiver ofthis common law requjzemt;.:nt, and the evidence was unrefuted

thatno demand for payment of rent had been made. Stce no forfeitare may be had absent demand,

ﬂlc‘lapse m armmual reqt payments does not constitute an frreparable breach of the Lease.

_ “Ihc Lcasc‘requ]:res the Leased propcrtyto beused “for public ttansportation and travcl,;’ and

| further provides that the Leased Property is to revert to the lessor “on the faihwe of said lessees to
$o maittain and operate said Railroad for public transportation and travel dnd cin tho abandonment

L _ “thereaf for railway pmposcs:”. The tansformation of a railroad right-of way to a recreational teail

¥ L . i% a permissible nse of such property. Rieger v, Penn Central Corp. (1_*&3:-21, 1985), Greene App.

No. 85-CA-11, mnreported. Both serve a public purpose related fo public transportation and travel.

{4, citing Mirinesota Dept. of Wildiife . State of Minnesota (Minn. 1983), 320 N.W.24 543, 546-

547, certiorar desied (1983), 463 US 1209. Coi:;seqncnﬂy-', the proposed nse c;fthe LeasedProperty - .

S is consistent with the requirements of the Lease. Furthermiore, the tremsitional period between the

uges isnot so great as 16 constitute a;failurcto “maintain and operats™ the Leased Property for suc;h

o -uses sq as to constitute a breach of the Lease, This is especially so absent a demand from, the lessor

for pedformance,

- . o T_c; constltutc abapdonment of a raihoad right-of- way, there mus‘;bc a “nopuser together with

2 at ntetion to abimdon.” Riese, upr, it Schenck v, Clveland. Cincinnat, Chicazo and St
' _+ Louis Raﬂwav Co. (1919)_, 11 Ohio App. 164, 167. 'Ihe‘intenﬁon musi be showa by unequ:ivocal
) s - and decisive acts indicative of zbandonment. Id.: see, also, Robv v. Ncw Yo;k Central (1984), 142

N.Y. 176, 181. ‘The filing of a Notice of Examption With the Interstate Commerce Commission for

)
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permission to discontinne train service was evidence, but not conclusive. Contradictory fo the filing
was mndisputed evidence that when Norfolk Southerm transferred this spur to Wheeling Railway,
Norfelk Southem reserved a portion of the cor;idor for the futtre installation of fiber-optic cable.
Moreaver, %eehg Railway.’s grant io Plaintiif reserves a future right fo construct anﬁ_opa‘ratc
a:nmbea: rail line in the corridor. Both of these acts constitute “railway purposes,” and both indicate
an intention to pﬁrsue futere nse of the property for such puposes. Far from the “nnequivocal and
decisive” acts indicative of aba::;doﬁmt:nf necessary to prove an intentto abandon, these reservations

[

are antithetical to such an intent.

Ti}t Court therefore rules that:
1. The extent of the Leased Properiy is as set forth in Fxhibit A heteto.

- 2. The lessees have not abandoned the Leased Propert}.

!JJ

The Lease iz still in full foree and effect and encumbers the Leased Properiy.

e . 4,  Plaintiffis the current lessee and the holder of the lesses’s rights under the

Lease.

"5, - Plaimtiffis anf_iﬂe& toﬂm sole occupancy and use of the Leased Property..

6. Anyrights of Defendants in the Leased Property are subject to the rights of
Plintiff as lesses of the Leased Propeity. '

7. The Lease pémnits the Plaintiff to fmprove and nse fhe Leased Property asa -

packway and/or recreational tail and purposes incidental and/or related

thereto.
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8. There is cumently outstanding the svm of .Six Hunaxcd Fifty Dollars
($650.00) as delinqucntrenﬂmdm; the Lease. Plainfiffhas déposited withthe
clerk of courts the sum of One Thousand Dollazs (81,000.00), representing
thirteen years’ past due rent and ﬁxtmmnxfor sevcn years. Sur:h deposit
shall be releascd o Defendants upon motion of Dcfendants advising the
Court to whom such rent is to be paid.” Defe'ndaﬁs shall ke;p Plaiotiff -

advised inwﬁﬁn:gastowhexei:'u;ﬁreinstaﬂmcnm Gf rent are to be directed.
I Defendisnts do not timely nofify Plaintiff to whom fufwe enfis to b peid
and the address t which rent is to be paid, the lemﬂ‘may deposit futore

T rent with the Clerk of Courts, untll further notice.

9. Only those Defandants who hold an interest in the Le.z;.sed Property are
entitled to any portion of the rent under the Lease or to the benefit of any of

the rights of the lessor under the Lease.
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Todement on Plaintiffs Complaint and on Defendants’ Counterclaim is rendered in favor of
Plaiotiff and against Defendarits,
Costs to Defendants.

IT 1S SO ORDERED.

Thfge Jdseph E. Cinigliano

ce: Abzaham Lieberman
Dennis O’Toole . Pegey Kidk : ‘
Randall Strickler Anthony Logan . -
Darrel Bilancini Jeffrey Rengel
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L1BAIN(C) Parties

F1BAK306 k. New Parties. Most Cited
Cases
Prospective intervenor was not entitled to intervene
in lease dispute to contest one of the boundaries of
the leased property, as by the time prospective
intervenor filed its renewed motion to intervene,
trial court'’s determination as to the scope of the
leased property had been affirmed by appellate
court.

Abraham Lieberman and Demnis M. O'Toocle, for
appellee,

Anthony Logan, D. Jeffery Rengel and Thomas R.
Lucas, for appellants Buffalo Prairie, Ltd., et al.;
Charles ). Pawlukiewicz, for appeHant Wikel
Farms, Ltd.

KNEPPER, 1.

*1 {§ 1} This is a consolidated appeal from two
judginents of the Erie County Court of Common
Pleas in a property dispute. The -first judgment,
entered Febrvary. 21, 2002, denied the motion to
intervene filed by appellant Wikel Farms, Ltd. The
second judgment appealed from, entered March 1,
2002 upon remand from this court, defermined the
validity of the lease in question. On March 29,
2002, this court sua sponte ordered that the two
appeals be consolidated under E-02-G09. For the
reasons that follow, this court affirms the judgments
of the trial court.

{1 2} Appeilants Buffalo Prairie, Ltd., ¢t al. set
forth the following assignments of error;

{§ 3} “1. The trial court's Entry establishing the
description of the leased property is directly
contrary to this Court's decision in Board of
Commissioners v. Key Trust 135 Ohio App.3d 787.

{74} “2. The trial court abused its discretion by
adopting findings of fact which did not address the
issues raised in Defendants Answer and
Counterclaim.” '

{§ 5} Appellant Wikel Farms, Ltd. sets forth the
following assignment of error:

{f 6) “The tial court erred and abused its

discretion by denying the renewed motion of Wiket
Farms, Ltd. to intervene.”

{{ 7} The background necessary for a thorough
understanding of this appeal is as follows. In 1827,
the Ohic General Assembly chartered the Milan
Canal Company to construct and operate a canal
from Milan, Ohio, to Lake Erie. The canal company
acquired land from Ebeneser Merry and Kneeland
Townsend and dug a canal hetween Milan and
Lock 1,” located where the navigable portion of the
Huron River intersected the canal.

{{ 8} In 1881, the Milan Canal Company leased a
150-foot wide coridor through its property to the
Wheeling and Lake Erie Rail Road Company. The
lease was for 99 vears, renewable “forever,” and
called for an anmual reat of $50. The lease also
provided that “on the failure of said Lessee *.* * ¢p
50 maintain and operate said Rail Road for public
transportation and travel and on the abandonment
thereof for railway purposes or on the failure for Six
months to pay said annual rental of (350} Fifty
dollars to the said Lessor after the same became due
and payable these presents shall become void and
the said real estate shall revert to the said Lessor the
Milan Canal Contpany * * *.»

{71 9} It is undisputed that during the next 100
years, the railroad and its successor railroad
companies maintained and operated a line on the
leased corridor.”™! In 1979, the lease was renewed
for another - 99 years, In October 1995, the
Wheeling and . Lake Erie Railway Company
transferred its interest in the leased property to
appellee Board of Commissioners, Erie Metroparks
{“Metroparks”), which intended to convert the

‘property fo a recreational hiking and bicycling trail.

FN1. The Wheeling and Lake Erie Rail
Road Company was eventually absorbed
by the Norfolk and Western Rail
Company, which was merged into the
Norfolk Seuthern Company. In 1990, the
Norfolk Southern assigned its interest in
the lease at issue to the Wheeling and Lake
Erie Railway Company. ‘
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boundaries of the leased property is directly
contrary to that court's own finding in its original
decision filed on November 7, 2000 and this court's
September 14, 2001 decision on the first appeal.
Appellants assert that this court and the tial court
both found that the only two wacts of Jand subject to
the Milan Canal lease, and therefore subject to the
leasehold interests of Erie Metroparks, wers two
non-contiguous tracts conveyed by Ebeneser Merry
and Kneeland Townsend. They further assert,
however, that the trial court’s judgment entry on
remand erroneously describes the land subject to
the lease to include a two-mile corridor that the
courts previously have determined is not part of the
leasehold.

{§ 18} This court has carefully examined the trial
court's November 7, 2000 judgment entry, our own
decision of September 14, 2001, and the trial court's
February 22, 2002 judgment entry on remand.
Despite appellants’ assertion that the frial court's
entry on remand was contrary to our September
2001 decision, we find that the descriptions of the
leased property are identical in both of the trial
court's entries.

{1 19} Significantly, both entries define the
property as encompassing only land previously
owned by Merry and Townsend. As this court
explained in its September 14, 2001 decision: *
Although the metes and bounds description
contained in the 1881 lease describes a
one-hundred-fifty-foot corridor for the full length of
the canal, the lecase' Hmits the conveyance to
property ‘owned by’ the canal company. The trial
record shows that the Milan Canal Company
acquired property only from Townsend and Merry.
The tial court ruled that this property alone was the
subject of the lease. Consequently, the court never
modified the 1881 lease. Since there was no
reformation of the lease, appellants' arguments
concerning an improper reformation of the contract
are without merit. * * * [Emphasis added.]

{f 20) * * * * The only competent, credible
¢vidence presented at trial was .that the canal
company obtained preperty solely from Townsend
and Merry. On such evidence, we cannot say that
the trial court's decision to limit the lease to such

property was unsupported by the evidence, ® * *
Erie Metroparks Bd. of Commrs. v. Key Trust Co.
of Ohio, N.A., supra, at 787-788, 764 N.E.2d 309. .

*4 {1 21} Thus, this court affirned the trial court's
original determination that the leased property
included only land obtained from Townsend and
Merry. On remand, for reasons not apparent to this
court, the trial court revisited the issue of the scope
of the leased property. This was unnecessary since
we had left undisturbed that portion of the
November 2000 entry and remanded the case solely
on the issue of the validity of the lease.

{§ 22} It has been emphasized in all three
judgment entries that the leased property
encompassed only land obtained from Townsend
and Memry. There is no discrepancy as to that issue
and the trial court's February 22, 2002 judgment
entry did not contradict that finding as set forth in
either of the twa prior judgments.

{9 23} Accordingly, appellant's first assignment of
error is not well-taken.

{1 24} In their second assignment of error,
appellants assert that the frial court abused its
discretion by adopting findings of fact on remand
which did not address the issue of Metroparks' prior
claim of adverse possession. In its November 7,
2000 deciston, the trial court found that Metroparks
did not acquire title to the leased property by
adverse possession because it did not begin to
occupy the property adversely until it went into
default for nonpayment of rent in 1995. Since this
court then found that the original lease was still in
effect, the issue of adverse possession was
irrelevant on remand, and there was no reason for
the trial court {o address the matter in its February
2, 2002 judgment entry. This argument is therefore
without merit.

2] {9 25} Appellants also argue that the trial court
improperly authorized appellee to pay the rent to
the clerk of courts until farther notice. Appellants,
however, misrepresent the trial court’s order. Tn its
February 22, 2002 judgment entry, the trial court
stated that appellee had deposited with the clerk of
courts the sum of $1,000, representing 13 years'
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past due remt plus future rent for seven years. The
trial court ordered that the deposit should be
released to the trust upon the trust's motion advising
the court as to whom such rent Is to be paid.
Further, the trial court instructed appelants to keep
appellee advised as to where future rent payments
should be directed, and then ordered that if the trust
did not notify Metroparks as to where to send the
payments and to whom they should be directed,
Metroparks shonld deposit future payments with the
glerk of courts until further notice. This is a
reasonable and appropriate order in light of the
facts and the trial court did not err by so ordering.
This argument is without merit.

{§ 26} Based on the foregoing, appellants' second
assignment of error is not well-taken.

[3]1 {Y 27} Finally, we must consider the appeal
from the trial court’s denial of the motion to
intervene filed by Wikel Farms, Ltd. Wikel Farms,
Ltd. contends that the tract of land it owns at the
northern end of the canal is not included in the
property covered by the lease and it sought to
intervens for the sole purpose of contesting the
northem boundary of the Jeased property.

*5 {1 28} Wikel Farms originally filed a motion to
intervene on March 15, 2000, several months after
Metroparks initiated its declaratory judgment
action, The motion was not ruled on by the trial
court prior to its November 7, 2000 decision. Wikel
Farms renewed its motion to intervene on February
12, 2002, afler this court'’s decision on the first
appeal and while the case was pending in the trial
court on remand. On February 21, 2002, the frial
court summarily denied the motion to intervene,

{§ 29} A trial cowrt's decision on a motion to
intervene is reviewed pursuant to an abuse of
discretion standard. Peterman v. Pataskata (1997),
122 Ohio App.3d 758, 702 N.E2d 965. Abuse of
discretion connotes more than an error of law or
judgment; it implies that the trial court's decision
was - unreasonable, arbitrary or unconscionable.
Blakemore v. Blakemore (1984), 5 Ohio St.3d 217,
219, 450 N.E.2d 1140. In this case, appellant Wikel
Farms wishes to intervene in order to contest one of
the boundaries of the leased property. By the time

Wikel Farms filed its renewed meotion to intervene,
however, the trial court's determination as to the
scope of the leased property had been affirmed by
this court. Accordingly, the trial cowrt's judgment
entry denying the motion to intervene was not
unreasonable, arbitrary or unconscionable and
therefore not an abuse of discretion.

{% 30} Based on the foregoing, this court finds the
sole assignment of error of appellant Wikel Farms,
Lid. not well-taken.

{1 31} Upon consideration whereof, the judgments
of the Erie County Court of Common Pleas are
affimed. Costs of this appeal are assessed to
appellants equally.

JUDGMENTS AFFIRMED.

PETER M. HANDWORY, JAMES R. SHERCK,
and RICHARD W, KNEPPER, JJ., concur.

Ohio App. 6 Dist 2002,

Board of Park Com'rs v. Key Trust Co. of Qhio

Not Reported in N.E.2d, 2002 WL 31054032 (Chio
App. 6 Dist.), 2002 -Ohio- 4827

END OF DOCUMENT

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw.com/print/printstream.aspx?sv=Split&destination=...

Ex. 12 (page 5 of 5)
6/27/2006




EXHIBIT 13



r———. P
.- A

Because the district court erroneously dismissed the case under the
Rooker-Feldman doctrine, the case should be reversed and remanded for
further proceedings.

II.  The District Court Erred In Dismissing Plaintiffs* Takings
Claims As Unripe,

Having concluded early in its opinion that the Plaintiffs were seekilng
to re-litigate what thg district court wrongly described as the “final outcome
of the state court proceedings,” the district court dismissed the federal
complaint under the rationale that the Plaintiffs must first avail themselves
of further state proceedings. Specifically, the district court held that the
Plaintiffs’ federal claims were not r'ipé because they were required to pursue
a “mandamus” action in the Ohio courts seeking to compel the state to
commence a compensation case. (R.47 Order at pp. 4-5, Apx. pp. 329-330.)
The Supreme Court in Williamson County Reg'l Planning Comm’n v.
Hamilton Bank, 473 U.S. 172 (1983), established the following two-prong
test for determining ripeness for a federal takings claim: (1) that “the
government entity charged with implementing the regulafions has reached a
ﬁnal decision regarding the application of the regulations to the property at
issue;” and (2) that if the state had a"‘reasonable, certain and adequate -
provision for obtaining [just] compensation ... at the time of the taking,” just

compensation was sought and denied through that procedure. Id. at 186,

24

Ex. 13 {page 2 of 9)



[P
. 1

" =

194, There is no absolute requirement to exhaust state remedies under the
Williamson ripeness test; the state cannot compel a federal litigant to follow
a state procedure that fails the “reasonable, certain, and adequate” test. See,
e.g., Arnett v. Myers, 281 F.3d 552, 563 (6™ Cir. 2002).1°

In Kruse v. Village of Chagrin Falls, Ohio, 74 F.3d 694 {(6th Cir.

1996), cert. denied, 519 U.S. 818 (1996}, this Court, looking directly at the

.procedures available in Ohio, held that under the second prong of

Williamson, pursuing a writ of mandamus in the Ohio courts is not required
before commencing a constitutional challenge to the physical seizure of
property.

Kruse involves a remarkably similar fact pattern to the present case.
The Kruses were a family from Chagrin Falls, Ohio, in Cuyahoga County,
On returning home one afternoon iﬁ 1986, they discovered that their

backyard was missing. The defendant (“Village”) had abandoned a road that

passed ﬁough the Kruses’ back yard in the 1800s, and had even given

1 See also Hoehne v. County of San Benito, 870 F.2d 529, 534 (9th
Cir.1989) (takings claim was ripe for federal court review because, at the
time the plaintiff brought the federal action, the State of California did not
provide an inverse condemnation remedy); Corn v. City of Lauderdale
Lakes, 816 F.2d 1514, 1517-19 (11th Cir. 1987) (reviewing Florida law and
concluding that it did not provide an adequate procedure for compensation
for "injuries sustained as a result of an unreasonable zoning ordinance later
declared invalid.").
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building permits allowing extension of the house into the back yard.
Without notice, however, the Village decided to reclaim the abandoned road
for use in expanding a roadway. It did so, seizing the Kruses’ property and
removing trees and landscaping leading up to the edge of their house in
much the éame way that MetroParks destroyed Plaintiffs’ decksrand stairs,
As here, the Kruses were able to prove in state litigation that they held title.
But the state refused to compensate the Kruses for their loss under an
assertion of governmental imn:unity. In response, the Kruses filed federal
claims under 42 U.S.C. §§ 1983 and 1988. As here, the district court
dismissed their claims for compensation on ripeness grounds for failure to
follow state compensation procedures.

This Court reversed. The Court specifically rejected the argumenf |
that an Ohio plaintiff suffering a physical invasion of its land and destruction
of its property must first file a writ of mandamus in Ohio state court in order
to exhaust state proceedings before filing a federal claim. The Court held
(74 F.3d at 700):

Ohio has no statutory provision for relief under the

circumstances of this case. The fact that the State’s courts

recognize an action in mandamus, where the State has no

mandated procedures governing inverse condemnation, cannot

be equated to a “reasonable, certain and adequate provision for

obtaining compensation,” after the property has been

physically taken in violation of the appropriation statutes. An
action for the extraordinary writ of mandamus is, at best, a
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procedure which must be invoked in the absence of any

statutory framework in an attempt to obtain wholly equitable

relief for an injury already inflicted.

The Kruse decision implicitly distinguished Silver v. Franklin
Township, Board of Zoning, 966 F.2d 1031 (6th Cir. 1992), holding unripe a
takings claim involving a municipal zoning decision where the litigant had
not first sought a writ of mandamus in the Ohio couﬁs. The Kruse Court
emphasized the difference between the physical takings at issue before it,
and the regulatory takings through state zoning and Jand use regulation. The
Court observed that in regulatory takings there are “generally numerous
opportunities available to landowners to be heard and to attempt to pre;/ent a
proposed zoning ordinance from taking effect, orto reach a compiromise
with the authorities,” Kruse, 74 F.3d at 700, so that it 1s fair in those cases to
place on the party claiming injury from a regulatory action the burden of
initiating a state procedure, In contrast, the Court explaiped, a landowner
who finds his property physically occupied or destroyed, often has no prior
knowledge or opportunity to take protective actions, and it would be unfair
to require the landowner to pursue further state litigation to obtainl |
compensation for his loss. The Court also recognized the difference

between a regulatory takings claim, which often does not rise to the level of

a constitutional taking and turns on close examination of the impact of state
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laws on a particular litigant, and a physical taking or destruction of property,
where there is rarely any question of the actual injury and loss. /d. at 698."

Since Kruse, this Court has on a number of occasions reiterated its
distinction between physical occupation of land and regulatory takings. In
Montgomery v. Carter County, Tennessee, 226 F.3d 758 (6™ Cir. 2000), the
Court overturned a district court’s dismissal ordér, and held that a claim for
physical takings was ripe without further pursuit of remedies in the state
courts. Relying on Kruse, the Court contrasted land use regulation cases
{where it was appropriate to give the state an opportunity to consider the
application of the regulation under the litigant’s specific circumstances)
from physical takings cases (where “there is generally no need to ask the
relevant state decision maker to clarify its final position in order to

determine whether a taking has occurred™). Montgomery, 226 F.3d at 766."7

" The Court quoted Keystone Bituminous Coal Ass’'n v. DeBenedictis,
480 U.S. 470, 488-89 n.18 (1987):

[A] “taking™ may more readily be found when the interference
with property can be characterized as a physical invasion by the
government[.] While the Court has almost invariably found
that the permanent physical occupation of property constitutes a
taking, the Court has repeatedly upheld regulations that destroy
or adversely affect real property interests.)

2 The Court also cited Sinaloa Lake Owners dss'n v. City of Simi
Valley, 864 F.2d 1475, 1478 (9th Cir.1989) ("A physical taking ... is by
definition a final decision, and thereby satisfies Williamson’s first
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Arnett v. Myers, 281 F.3d 552 (6™ Cir. 2002), once again, reversed a
district court in a physical takings case. The Court, citing Kruse, held that
the removal and destruction of duck blinds by a state agency was a physical
destruction of property for which no further state clarification of intent was
needed, and further that the case was ripe for federal adjudication because; at
the time of the property destruction_, Tennessee did not have a statutory
remedy for seeking just compensation for that téking.

The Court has further emphasized the continued validity of Kruse for
physical invasion of property claims in two unpubliéhed decisions. Buckles
v. Columbus Municipal Airport Authority, 90 Fed.Appx. 927, 2004 WL
346045 (6th Cir. Feb, 24, 2004), and Tri-Corp Management Co. v. Praznik,
33 Fed.Appx. 742, 2002 WL 486241 (6th Cir. Mar. 29, 2002). Both Buckles
and Tri-Corp were regﬁlatory takings cases where the Court held that an
Ohio litigant must first seek a writ of mandamus in state court. In both
cases, however, the Court took pains to reiterate that Kruse continued to
apply in physiéal takings case. Buckles, 90 Fed.Appx. at 929-30 (quoting
and applying Kruse’s distinction between physical aﬁd regulétory takings
cases); Tri-Corp, 33 Fed. Appx. at 749 (“reconcil[ing]” Kruse and Silver by

distinguishing between physical takings and regulatory takings cases with

exhaustion requirement."), overruled on other grounds, Armendariz v.

Perman, 75 F.3d 1311 (9th Cir. 1996) (en banc).

29
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Kruse the controlling legal authority on physical takings and Silver the
controlling legal authority on regulatory takings).

In short, this Court has ruled again and again that where, as here,
physical takingé are involved, Kruse is the controlling precedent and a writ
of mandamus is not necessary to make a federal claim ripe. ‘Ignoring this
body of precedent, the district court’s decision below did not distinguish, or
even cite, Kruse, Montgomery, or Arnett, nor did the count acknowledge this
Circuit’s careful distinction between physical and regulatory takings claims.
Without further analysis, the court simply held thatrmandamus is the
“appropriate action to compel the state to institute éompensation
progeadings,” (R.47 Order at p. 5, Apx. p. 330.) and dismissed on ripeness
ground based on its finding that there is no evidence in the record that
Plaintiffs sought a writ of mandamus in the Qhio courts.

The district court’s reasoning missed the point. The question under
Williamson is not whether the existing state procedures (here mandamus) are
“appropriate” fbr state proceedings, but whether those procedures are
“reasonable, certain and adequate™ -for purposes of the independent question
of federal jurisdiction. Kruse concluded that the Ohio mandamus procedure
“cannot be equated to a ‘reasonable, certain and adequate provision for

obtaining éompensation,’ after the property has been physically taken in

30 ,
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violation of the appropriation statutes.” 74 F.3d at 700. The district court
made no findings that, contrary to Kruse, mandamus is in fact “reasonable,
certain and adequate” under the circumstances here. Kruse, Montgomery,

and Arrett were simply disregarded by the district court. |

The district court’s error is clear. Plainti ffs’ claim of a physical taking
and destruction of property was ripe for federal litigation. There is no |
dispute that the distinction drawn in Kruse and its progeny is applicable to
the facts here — MetroParks does not deny its physical occupation of the
subject property and the related physical destruction of property in
connection with that cccupation.

Under the first (finality) pfong of Williamson, the intent of
MetroParks with respect to Plaintiffs’ property requires no further
clarification. MetroParks continues to occupy the subject property even
after the state title litigation limited the Railroad Le;ase to parcels that
excluded those owned by .Plaintiffs. See Arnett, 281 F.3d at 563 (finality of
governmental intent is evidenced in the act of physical occupation and
destruction of property).

Further, in tﬁe circumstances here, seeking a writ of mandamus to
require the state to initiate a compensation proceeding after more than six

years of prior state litigation would be futile, and unnecessary under

3t
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If a state provides an adequate procedure for seeking just compensation, a
property owner may not claim a violation of the Takings Clause until the owner
has unsuccessfully utilized the procedure. Gabhart v. City of Newport, Tenn., 2000
U.S. App. LEXIS 4146 (6™ Cir. 2000). As the Sixth Circuit observed in Harris v.

| City of Akron, 20 F.3d 1396, 1405 (6th Cir. 1994), “The plaintiff may pursue his
claim for damages in an inverse condémnation proceeding as récognized by the
Ohio Supreme Court in Solly v. City of Toledo, 7 Ohio St.2d 16, 19-20, 218 N.E.2d
463 (1966). Only if that action fails to produce a remedy Will the plaintiff have
fulfilled the prerequisites for a Fifth Amendment claim based on a taking of his
property without just cormpensation.” |
- Consistent with Harris, and regarding compensation of so-called “already
completed takings,” in Buckles v. Columbus Mun. Airport Auth., 90 Fed. Appx.
927 (6th Cir. 2004), the Sixth Circuit observed:

The Takings Clause of the Fifth Amendment does not prohibit
the public taking of private property, but only taking "without
just- compensation." U.S. Const., amend. V. Therefore, the
Supreme Court has held that a taking claim is not ripe for
judicial review until the state has refused to pay for the property
it took. Williamson Cty. Regional Planning Comm'n v.
Hamilton Bank of Johnson City, 473 U.S. 172, 194-95, 87 L.
Ed. 2d 126, 105 S. Ct. 3108 (1985). Furthermore, the state
need not pay in advance: if the state has made available
some ''reasomable, certain and adequate provision for
obtaining compensation,'’ then the claim is not ripe until the
claimant has attempted to use this "adequate procedure"
and has been rebuffed. Id. at 194 (internal quotation marks

26
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view ahead, Washington Township workers went onto to number of properties,
including the Hunts, to cut trees down. As it turned out, some of the trees were in
the road right of way, some were on the line, and some were outside the right of
" way (and inadvertently cut down through the negligence of township ernployees‘ in
failing to ascertain where the right of way ended). The Hunts sued the Township
asserting various state law tort claims and seeking compensation for all the trees;
however, they did not include a petition for a wn‘trof mandamus among the claims
for relief. The trial court granted summary judgment to the Township on all of the
Hunts’ claims. On appeal, the Hunts claimed that the trial court erred in
dismissing their constitutional claims of taking and appropriation without
compensation. However, the court of appeals disagreed, stating “The trial court 7
specifically found the appropriate remedy was a mandamus action and we concur.”
Applying the Sixth Circuit’s decision inlBuckles, since Ohio does have a
reasonable, certain, and adequate procedure for obtaining compensation for an
alleged “taking,” the record is clear that Appellants have not pursued that remedy
in state court. Again, Methérks subrnirts that under state law, which defines the
nature of property intefe'sts, Appellants have not presented a “physiéal” tékinés

claim and, therefore, must pursue their remedies in state court.
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III. UNDER THE CIRCUMSTANCES OF THIS CASE, THE DISTRICT
COURT’S DISMISSAL: OF WIKEL’S CLAIM PURSUANT TO
YOUNGER ABSTENTION WAS PROPER
A.  Abstention Generally
The United States Supreme Court has stated that “The various types of

abstention are not rigid pigeonholes into which federal courts must try to fit cases.

Rather, they reflect a complex of considerations designed to soften the tensions

inherent in a system that contemplates parallel judicial prbcesses.” Pennzoil Co. v.

Texaco, Inc., 481 U.S. 1, 12 (1987). “In some cases, the probability that any

federal adjudication would be effectively advisory is so great that this concern

alone is sufficient to justify abstention, even if the;re are no pending state
proceedings in which-the question could be raised.” Jd., citing Railroad Comm'n

of Texas v. Pullman Co., 312 U.S. 496 (1941).

B. A Stay of Proceedings is Not Required in All Cases.

“Appellants do not contest the court’s decision to abstain.” Appellants’
Brief at 33. Rather, Appellants assert that Wikel’s case should have been stayed, |
rather than diémissed without prejudice. Id. Appellants seem to suggest that the
Sixth Circuit has adopted a per se rule that in all cases where Younger abstention fs
applied, the district court must stay the case, rather than dismiss it.

Such an argument is not supported by either United States Supreme Court or

Sixth Circuit precedent. “[AJlthough "the pendency of an action in [a] state court

29
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF QHIO

WESTERN DIVISION
Edwin M. Coles, et al, Case No. 3:03CV7595
Plaintiffs,
v. ORDER
Jonathan Granville, et al,
Defendants.

This case involves multiple federal and state law claims. Plaintiffs’ complaint alleges violations of
42U.5.C. §é 1983, 1985(2), and 1985(3). Plaintiffs further allege two state law claims suing for: 1) quiet
title; and 2) slander of title.

Plaintiffs are owners of property located in Erie County, Ohio. Defendants are various corporate
entities, -as well as Jonathan Granville, named in his individual capacity and as Direct‘or-Secretary of Frie
Metroparks. Plaintiffs plead that all events alleged in their complaint occurred in Erie County, Ohio. This
Court has jurisdiction pursuant to 28 U.S.C. §§ 1331, 1343, and 1367. Venue is appropriate in thig
District pursuant to 28 U.S.C. § 1391. |

Pending is defendants’ motion to dismiss pursuant Rule 12(b)(1) of the Federal Rule of Civil

Procedure. Defendants claim that: 1) because the claim is not ripe for adjudication, the plaintiffs’ takings
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claim should be dismissed; 2) that Younger abstention requires this Court to abstain from matters involving

Plaintiff Wickel as there is currently pending state court litigation regarding the same issues Wickel

complains of inthis suit; and 3) the Rooker-Feldman doctrine bars those of plaintiffs’ claims that already

have been litigated in state court. For the following reasons, defendants’ motion shall be granted.
BACKGROUND

This case involves a dispute between the Board of Ere Metroparks (Metroparks) and several
owners of land either along or part of a “rails to trails™ path between Milan and Huron, Ohio.

In 1838, two landowners conveyed property to the Milan Canal Company which dug a canal from
Milan to Huron. This cahal ceased operation in 1865. In 1881, the canal company leased its lands to a
railroad.

By the 1980s, trains were 1o longer traveling on the rails. In 1993, the railroad quitclaimed its
interest in the property — property which was originally leased to its predecessor by the canal company |
— to Metroparks.

Metroparks instituted appropriation proceedings in state court against several landowners. These
landowner-defendants inthe state proceedings included, with the exception of Wickel Farms,! the plaintiffs
inthe instant case. The state trial court held: 1) the lease under which Metroparks took the land was limited
to the lands conveyed in 1838 by the two grantors; and 2) the railroad had abandoned the premises, so

that the lease was no longer valid. Therefore, the court concluded, the railro_ad could'not have conveyed

any interest in land to Metroparks.

! -
Wickel Farms moved to intervene in the original litigation. This motion was denied by the trial court; a
holding affirmed on appeal.
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Ohio’s Sixth District Court of Appeals reversed the trial court’s holding. The appellate court held
that the trial court’s opinion regarding the validity of the lease was erroneous and remanded to the trial
court. Erie Metroparks Bd. of Com 'rs v. Key Trust Co. of Ohio, N.4., 145 Ohio App. 3d 782, 790-91
(Ohio App. 6th Dist. 2001).

On remand, the trial court held: 1) the lease was valid, and the premises had been conveyed to
Metroparks; and 2) the lease covered the entire length of the canal. This judgment was affirmed on appeal.
Board of Park Com’rs v. Key Trust Co. of Ohio, 2002 WL 31054032, *5 (Ohio App. 6th Dist. Sept.
13, 2002).

Plaintiffs have claimed throughout the pendency of the state litigation that the property conveyed
in 1838 by the two grantors covered only a portion ofthe canal’s length. Thus, they argued, even though
the lease may be valid, and Metroparks imay be the lessee, Metroparks only has a valid lease for a portion
of the railroad, rather than the entire length. This issue has been resolved by the state courts — except as
to Wickel Farms; however, Wickel Farms is currently a party to pending state court litigation that involves
the same dispute sought to be litigated here.

The final outcome of the state court proceedings — except as to Wickel Farms — is: 1)
Metroparks i the lessee of the entire length of the former canal/railroad lands; and 2) the lease is valid;
Metroparks retains possession for an annual payment of $50.00 to the plaintiffs.

After the state court proceedings, plaintiffs brought a § 1983 action in this Court claiming that their
property had been taken without just compensaﬁon. The “property” alleged to have been taken includes:

1) the lands not covered by the 1838 conveyance; and 2) a tractor and a deck and stairs removed from

the rails to trails path.
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DISCUSSION

Defendants seek dismissal on three grounds: 1) the takings claim is not ripe for adjudication; 2) as
to plaintiff Wickel Farms, the Younger abstention doctrine requires me to abstain from adjudicating this
case while a substantially similar case s pending in state court; and 3) the Rooker-Feldman abstention
doctrine requires me to abstain from adjudicatiﬁg this case as the case is merely an appeal of a state court
Judgment.

1. Ripeness

Ripeness is a necessary prerequisite to subject matter jurisdiction. Bigelow v. Michigan Dep 't of
Naturaf Resources, 970 F.2d 154, 157 (6th Cir. 1992).

For a Fifth Amendment tz_:lkings claim to be ripe for federal court adjudication, the taking must be
finaland the plaintiff must have sought compensation through the procedures the state has available. DLX,
Inc. v. Kentucky, 381 F.3d 511, 518-19 (6th Cir. 2004) (citing Williamson Cty. Regional Planning
Comm'n v. Hamilton Bank of Johnson City, 473 U.S. 172, 195 (1985)). A violation of the Fifth
Amendment does not occur until a plaintiff “has used the procedure and been deniedj.ust compensation.”
Id. (quoting Williamson County, 473 U .S. at 195). Therefore, ifthere is an adequate procedure available
for a property owner to seek just compensatioh, a Takings Clause claim will not be ripe for federal court
review until the owner has tried the state procedure and failed. Gabhart v. City of Newport, Tenn., 2000

WL 282874, *3 (6th Cir. Mar. 10, 2000) (citing Williamson Cty., 473 U.S. at 195).

Additionally, it is not necessary for the state to pay in advance; if the state has made available
reasonable provisions for obtaining compensation for the taking, then a claim will not be ripe for federal

court adjudication until the property owner has attempted and been “rebuffed” by the state. Buckles v.

4
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Columbus Mun. Airport Auth., 90 Fed. Appx. 927, 929 (6th Cir., 2004) ¢iting Reg’l Reil

Reorganization Act Cases, 419 U.S. 102, 124-25 (1974)).

Under Ohio law, when private property is involuntarily taken by the state, mandamus is the
appropriate actionto compelthe state to nstitute proceedings. State ex rel. Preschool Dev., Ltd. v. City
of Springhoro, 99 Ohio St.3d 347, 349 (2003) (citing State ex re. Shemo v. Mayfield Hts., 95 Ohio

St.3d 59, 63 (2002)).

Thete is no evidence that the plaintiffs applied for a writ of mandamus at the time of the alleged

taking. Therefore, this claim is not ripe for adjudication.
2. Younger Abstention

Defendants ask that, as td plaintiff Wickel Farms, I abstain from jurisdiction under the abstention
doctrine of Younger v. Harris, 401 U.S, 37 (1971). The Younger doctrine mitially applied only to ask
federal courts to refrain from jurisdiction in suits properly before them in deference to ongoing state ctiminal
proceedings. Tindall v. Wayne County Friend of the Court, 269 F.3d 533, 538 (6th Cir. 2001).
However, the Younger doctrine has been “extended to include certain civil enforcement proceedings and
civil proceedings uniquely.MVolving the ability of state courts to perform their judicial fanctions. . ..”
Executive Arts Studio, Inc. v. City of Grand Rapids, 391 F.3d 783, 791 (2004) (citing New Orleans

Pub. Serv., Inc. v. Council of the City of New Orleans, 491 U.S. 350, 36768 (1989)).

2

[ do not reach the question as to whether the damage caused to plaintiffs’ property is validly subject to a
takings claim as plaintiffs have failed to raise such in applying for a writ of mandamus.

J
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To abstain under Younger, | must apply a three part test: “First, do.state fproceedings]. . .
constitute an ongoing state judicial proceeding; second, do the proceedings implicate important state
interests; and third, is there an adequate opportunity in the state proceedings to raise constitutional
challenges.” Middlesex County Ethics Comm. v. Garden State Bar Ass'n, 457 U.S. 423,432 (1982)

(emphasis added).

As to the first part of the test, there are ongoing judicial proceedings in state court. Further, the
proceedings implicate the important state interest of land appropriation for public use without federal
interference in the state’s judicial process. However, the plaintiff insists that they have not had an adequate

opportunity in the state proceedings to raise their constitutional challenges. This contention s without merit.

‘Wickel Farms is seeking to re-litigate the same suit that was litigated and/or is pending in state
court. This is not appropriate. Wickel Farms’ only claim that they have not had an adequate opportunity
to raise their constitutional challenges in state court is that the state court proceedings have been pending
for a long time with no end in sight. Wickel Farms also complains that it has yet to receive compe.nsation

for their taken property.

State court proceedings that are lengthy in duration do not preclude an adequate opportunity to -
raise constitutional claims in state courﬁ Tindall v. Wayne County Friend of Court, 269 F.3d 533, 541
(6th Cir. 2001} (an opportunity is adequate if “the possibility of raising and correcting constitutional claims
in state courts” exists (citation omitted)). Further, as the state has, by plaintiff’'s own admission, depositea

funds into escrow for the purposes of compensating the taking, the question is not whether Wickel Farms
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will be paid (ifit prevails), but when and how much. Therefore, [ choose to abstain from jurisdiction in the

Wickel Farms matter under the Younger abstention doctrine.
3. Rooker-Feldman Doctrine

Under Rooker-Feldman doctrine the only federal court that may exercise appellate jurisdiction
over state court adjudications is the Supreme Court, Executive Arts, 391 F.3d at 793 (citing D.C. Ct.
of Appeals v. Feldman, 460 U.S. 462, 486-87 (1983)). This doctrine includes claims that are
“inextricably intertwined” with issues decided in state court proceedings. /4. The SixthCircuit had held “that
a federal claim is ‘inextricably intertwined” with a state court judgment and thus implicates Rooker-
Feldman whenthe “federalclaim succeeds only to the extent that the state court wrongly decided the issues
before it[.]"” Executive Arts, 391 F.3d at 793 (citing Peterson Novelties Inc. v. City of Berkley, 305

F.3d 386, 393 (6th Cir. 2002)).

Plairtiffs claim that they are not trying to relitigate any state court adjudications. Although plaintiffs
may not have asserted a § 1983 contention in the state proceedings, that contention in this Court depends
entirety on their claim that their property is not covered by the lease. Regardless of'the merits ofthat claim,
it is clear that the state courts have concluded that their property— or, rather, that portion of their property

that was used for the canal/railroad, and is not part of the rails to trails path — is covered by the lease.

Plaintiffs’ suit in this court seeks to relitigate the underlying question of what property is covered
by the lease. Under the Rooker-Feldman doctrine, this is not pen_“nissible. Therefore, I choose to abstain

from jurisdiction under the Rocker-Feldman doctrine.

CONCLUSION
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In light of the foregoing it is hereby
ORDERED THAT
1. Defendants’ motion to dismiss for lack of ripeness, and the same hereby is, granted;

2. Defendants’ motion that Younger abstention requires this Court to abstain from litigation

involving Plaintiff Wickel, and the same hereby is, granted;

3. Defendants” motion that the Rooker-Feldman doctrine bars plaintiffs’ claims, and the same

hereby: is, granted;.

So ordered.
{8/ James G. Carr
James G. Carr
Chief Judge
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OPINION

CLAY, Circuit Judge. Plaintiff landowners appeal the January 25, 2005 order of the United
States District Court for the Northern District of Ohio, which dismissed Plaintiffs’ 42 U.S.C.
§§ 1983, 1985(2), 1985(3), and state law claims against Defendant public officials and railroad
companies for actions taken relative to Plaintiffs’ real property. The district court held that
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Plaintiffs’ action was not ripe in part, barred by the Rooker-Feldman doctrine in part, and merited
Younger abstention in part.

For the reasons which follow, we AFFIRM the district court’s dismissal of this case.
L
BACKGROUND
A. Substantive Facts

Plaintiffs are landowners along the old Milan Canal in Erie County, Chio. The old Milan
Canal extended, during its period of use, for 6.5 miles from the town of Milan, Ohio northward to
the mouth of the Huron river, at which point the Huron river emptied into Lake Erie. Plaintiffs
Edwin M. Coles, Lisa Coles, Vincent Otrusina, Robert C. Bickley, Warren Jones, and Buffalo
Prairie, LLC were all parties to a prior state court proceeding in which Erie County Metroparks
sought a declaratory judgment that Plaintiffs possessed no property interest in a 150 foot wide
corridor along the old canal. Metroparks claimed to be the valid assignee of an infinite duration
leasehold interest in that corridor and was interested in transforming the corridor into a recreational
trail. The state court proceeding ultimately found that Metroparks did possess a valid leasehold
interest, and further defined the property subject to the leasehold as follows:

The description of the Leased Property in the Lease unambiguously describes it as
consisting of all lands then owned by the Milan Canal Company within a 150 foot
wide corridor from approximately the intersection of Maine and Union Streets in the
Village of Milan northerly to the north of the mouth of the Huron River. The only
lands owned by the Milan Canal Company ‘at the time the Lease was executed lay
within the boundaries of the Kneeland Townsend property and the Ebeneser Merry
property, neither of which lay north of Lock No. 1. Therefore, the Leased Property
extends from the southern terminus of the old Milan Canal at or near the southerly
end of the Milan Canal basin in the Village of Milan to its northerly terminus at the
Huron River at the former location of Lock No. 1 on premises now owned by Wikel
Farms, Ltd. immediately north of Mason Road in Section 2, Milan Township, Erie
County. '

(J.A. at 123 (emphasis added).)

Plaintiff Wikel Farms was not a party to the prior state court proceeding. Rather, Wikel
Farms is currently involved in an appropriation action brought by Erie County Metroparks against -
Wikel Farms in state court, which involves portions of Wikel Farms’ property along the old Milan
Canal. Metroparks initiated that action in 1999 and, pursuant to Ohio law, deposited $20,000 in
escrow at the onset of litigation, which is Metroparks® estimated valuation of the disputed property.
Wikel Farms places.a much higher valuation on the property, that of $500,000. T it is pot yet .

B. Procedural History

The state court judgment against all Plaintiffs (save Wikel Farms), establishing Metroparks’
leasehold interest in the Milan Canal corridor, was final in September 2002. Metroparks then
proceeded to take actions to develop the recreational trail. Plaintiffs brought the instant suit on
October 7, 2003 in the United States District Court for the Northern District of Ohio against
Defendants Jonathan Granville (Director-Secretary of Erie Metroparks), the Erie Metroparks Board
of Park Commissioners, Wheeling & Lake Erie Railway Co., and Norfolk Southern Corp. Plaintiffs
- sought redress under 42 U.S.C. §§ 1983, 1985(2), and 1985(3) for violations of their rights under
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the Fourth, Fifth, and Fourteenth Amendments of the United States Constitution. Plaintifts alleged
that in their efforts to develop the recreational trail, Defendants laid claim to property beyond that
found by Ohio state courts to fall within Metroparks® valid leasehold interest. Plaintiffs further
alleged that Defendants wrongfully destroyed Plaintiffs’ personal property. Plaintiffs also
apparently sought a judgment that Plaintiffs were the rightful owners to alf property under dispute
with Defendants in the federal action. (See J.A. at 30, *“Fifth Count, Quiet Title, ... Plaintiffs are
the owners of and are in possession of and otherwise have and claim a superior title and interest to
that of defendants in the real property described [above].”) Plaintiffs also sought damages in tort
for slander of title.

After filing their Answer, Defendants filed 2 motion under Federal Rule of Civil Procedure
12(b)(1) with the district court, arguing that the district court either lacked or should decline to
exercise jurisdiction over the case because 1) the Rooker-Feldman doctrine precluded Plaintiffs’
collateral attack on the validity of Metroparks’ leasehold interest; 2) those lands allegedly not within
the leasehold interest represented a new takings claim for which Plaintiffs had not sought redress
through state courts, and the issue was therefore not yet ripe for federal judicial review; and 3) the
claims with respect to Wikel Farms (the only Plaintiff not a party to the leasehold litigation) were
pending in state court proceedings which antedated the instant federal actions, and therefore Younger
abstention was merited. The district court agreed, dismissing the case without prejudice on January
24, 2005. ‘

On appeal, Plaintiffs argue that 1) the district court erred in dismissing Plaintiffs’ claims, in
part, on the basis of the Rooker-Feldman doctrine because Plaintiffs are seeking only to enforce the
limitation on the scope of Metroparks’ leasehold interest as decided in the prior litigation; 2) with
respect to lands allegedly not adjudicated as falling under Metroparks’ lease, Plaintiffs’ takings
claim is ripe for review; and 3) the district court erred when it chose to dismiss the claims asserted
by Plaintiff Wikel Farms in lieu of holding them in abeyance under Younger.

IL.
ANALYSIS
A. Plaintiffs’ Do Not Pursue Claims Which Implicate the Rooker-Feldman Doctrine |

The district court dismissed Plaintiffs’ case, in part, because the court found that Rooker-
Feldmanbarred federal jurisdiction over some of Plaintiffs’ claims. Because we find that Plaintiffs’
case as presented to both the district court and this Court does not implicate Rooker-Feldman, we
hold that Rooker-Feldman is inapplicable to Plaintiffs’ allegations on appeal. To the extent that the
district court decision may have improperly relied on Rooker-Feldman as a basis to dismiss
Plaintiffs’ case, wefind such error harmless in light of our conclusion that Plaintiffs’ takings claims
are not yet ripe for review. This Court can affirm the district court on any grounds supported by the
record. City Mgmt. Corp. v. U.S. Chem. Co., 43 F.3d 244, 251 (6th Cir. 1994). :

I. ~ The Rooker-Feldman Doctrine Generally -

Plaintiffs argue to this Court that they are not seeking review of the state court decision that
adjudicated the validity and extent of Metroparks’ leasehold interests. Rather, Plaintiffs allege on
appeal that Defendants are misreading the state court decision to give them more property than the
decision actually held was rightfully possessed by Defendants. In contrast, Defendants argue that
Plaintiffs’ instant action is an attempted end-run around the state leasehold decision and contend that
Rooker-Feldman bars their suit.

Rooker-Feldman is a doctrine with only limited application. The doctrine originates from
two Supreme Court decisions, which were rendered 60 years apart. See Rooker v. Fidelity Trust Co.,
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263 U.S. 413 (1923); D.C. Court of Appeals v. Feldman, 460 U.S. 462 (1983). In both cases the
plaintiffs challenged the validity of state court decisions by filing suit in federal district court. In
Rooker, the plaintiff asked the district court to render the state court judgment against liim “null and
void.” See Rooker, 263 U.S. at 414-15. In Feldman, the plaintiffs filed suit against the actual state
court that had rejected the plaintiffs’ applications to practice law. Feldman, 460 U.S. at 478-79.- In
both cases the Supreme Court dismissed the suits for lack of subject-matter jurisdiction, reasoning
that pursuant to 28 U.S.C. § 1257, only the Supreme Court, and not the lower federal courts, enjoys
appellate jurisdiction over state court decisions. See Rooker, 263 1.S. at414-15; Feldman, 460 U.S.
at 478-79. Significantly, the Feldman Court reasoned that the plaintiffs could challenge the srare
rules themselves in federal court on constitutional grounds; such a challenge would not be asking
the district court to exercise appellate authority over a state court, but normal preclusion rules would
still apply. Id. at 487-88; see also Todd v. Weltman, Weinberg & Reis Co., 434 F.3d 432, 435-36
{(6th Cir 2006) (discussing the Supreme Court’s analysis in the Rooker and Feldman cases more
extensively). The source of the plaintiffs’ alleged injury, then, was dispositive in Feldman on the
issue of jurisdiction, a distinction which the Supretme Court reiterated more than 20 years later in
Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 U.S. 280 (2005).

After the 1983 Feldman decision, the lower federal courts began to invoke the Rooker-
Feldman doctrine in a variety of circumstances in which the federal and state courts enjoy
concurrent jurisdiction. Because of inconsistencies between the circuits, the Supreme Court again
explained the doctrine in Exxon Mobil, stating that the Rooker-Feldman doctrine applied only to:

cases brought by state-court losers complaining of injuries caused by state-court
Jjudgments rendered before the district court proceedings commenced and inviting
district court review and rejection of those judgments. Rooker-Feldman does not
otherwise override or supplant preclusion doctrine or augment the circuniscribed
doctrines that allow federal courts to stay or dismiss proceedings in deference to
state-court actions.

Exxon Mobil, 544 U.S. at 284. Exxon Mobil dealt specifically with a case where there were parallel
state and federal cases on the same issue. The court held that normal precluston jurisprudence, not
Rooker-Feldman, would guide the federal court decision if the state court reached a decision first.
Id. In dicta, the Supreme Court also addressed the circumstance where the plaintiff initiated a
federal claim after a state court decision, circumstances such as the case at bar:

Nor does [Rooker-Feldman] stop a district court from exercising subject matter
jurisdiction simply because a party attempts to litigate in federal court a matter .
previously litigated in state court. If afederal plaintiff “present[s] some independent
claim, albeit one that denies a legal conclusion that a state court has reached in a case

to which he was a party . . ., then there is jurisdiction and state law determines
whether the defendant prevails under principles of preclusion.”

Id. (quoting GASH Assocs. v, Vill. of Rosemont, 995 F.2d 726, 728 (7th Cir. 1993) (ellipses in.. ..

original)).

This Circuit and other circuits have taken the Supreme Court’s guidance on the application
of Rooker-Feldman and applied the doctrine only when a plaintiff complains of injury from the state
court judgment itself. In Todd, 434 F.3d at 437, this Court rejected a defendant’s argument that
Rooker-Feldman precluded jurisdiction over a plaintiff’s federal suit that complained that the
defendant had lied in an affidavit submitted as the basis for a prior state court garnishment
proceeding. We reasoned that the plaintiff was alleging injuries from the defendant’s deception, and
not from the state court judgment itself, which had found that the defendant’s affidavit was valid.
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Id. We further noted that the rules of preclusion would guide the district court on remand regarding
-whether the plaintiff could properly litigate the affidavit’s validity in the federal action. 7d

Other circuits have agreed with this Court’s approach. See Davani v. Va. DOT, 434 F 3d
712, 713 (4th Cir. 2006) (“Exxon teaches . . . that the Rooker-Feldman doctrine applies only when
the loser in state court files suit in federal district court seeking redress for an injury allegedly caused
by the state court’s decision itself. Because Davani’s suit does not challenge the state court’s
decision, and it instead seeks redress for an injury allegedly caused by Appellees, the
Rooker-Feldman doctrine does not apply . . . .*); Galibois v. Fisher, No. 05-1576, 2006 U.S. App.
LEXIS 8246, at *4 (1st Cir. Mar. 31, 2006) (“Exxon requires this court to examine whether the state
court loser who files suit in federal court seeks redress for an injury caused by a state court decision
itself or an injury caused by the defendant.”); Hoblock v. Albany County Bd. of Elections, 422 F.3d
77, 85 (2d Cir, 2005) (finding Rooker-Feldman implicated only when a plaintiff asked the federal
district court to review the validity of a state court judgment). The Tenth Circuit summarized the
difference between a suit barred by Rooker-Feldman and normal preclusion principles:

Appellate review — the type of judicial action barred by Rooker-Feldman — consists
of a review of the proceedings already conducted by the “lower” tribunal to
determine whether it reached its result in accordance with law. When, in contrast,
the second court tries a matter anew and reaches a conclusion contrary to a judgment
by the first court, without concerning itself with the bona fides of the prior judgment
(which may or may not have been a lawful judgment under the evidence and
argument presented to the first court), it is not conducting appellate review,
regardless of whether compliance with the second judgment would make it
impossible to comply with the first judgment. In this latter situation the conflict
between the two judgments is to be resolved under preclusion doctrine, not
Rooker-Feldman.

Bolden v. City of Topeka, 441 F.3d 1129, 1143 (10th Cir. 2006).
2. Plaintiffs’ Arguments Below and to This Court

In response to Defendants’ motion to dismiss, in part, under Rooker-Feldman, Plaintiffs
argued to the district court — and continue to argue to this Court — that their dispute in federal court
concerns propetty outside of the land adjudicated by the state courts to fall within Metroparks’
leasehold interests. Plaintiffs allege that Defendants are taking property that the state court held was
not within Metroparks’ leasehold interest. Having constrained their case by their own argument,
Plaintiffs seek not to throw out a state court judgment, but to enforce the judgment, because
Defendants are allegedly exceeding the scope of their property interests under the state court
decision. This is precisely the type of claim which is not barred by Rocker-Feldman because
Plaintiffs are not asking the lower federal courts to exercise appellate review over a state court
decision. See Part I1.A.1, supra. What Plaintiffs are asking this Court to do is to interpret the state
court decision—i.e., decide between Plaintiffs’ construction and Defendants’ construction of a state
court judgment as it pertains to the boundaries of Metroparks’ leasehold. Merely requiring a federal
court to understand what it is that a state court decided does not implicate Rooker-Feldman, but
rather normal preclusion principles and rules of construction.

Defendants continue to argue on appeal, however, that Rooker-Feldman preciudes
Jjurisdiction over Plaintiffs’ case. In making this argument, Defendants contend that Plaintiffs’ suit
is an attempted end-run around the state court decision on the extent of Metroparks’ leasehold
interest. Whether this is true or not, however, does not make Rooker-Feldman more or less
applicable. Rooker-Feldman applies only when a plaintiff asserts injury from the state court
judgment. See Exxon Mobil, 544 U.S. at 284. In the instant case, Plaintiffs allege that Defendants
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are the ones injuring Plaintiffs; Plaintiffs do not allege that their injury arises from the state court
Judgment itself or even as a result of the state court judgment. We acknowledge that whether or not
Defendants are, in fact, injuring Plaintiffs depends, in part, on the parties’ respective property
interests. This is an issue which was litigated, at least in part, in the state court leasehold
proceedings. Should the federal courts need to reach the merits of Plaintiffs’ claims, however,
normal preclusion principles would apply to assist us in deciding what has been settled between the
parties and what has not been so settled.” Id

B. Plaintiffs’ Takings Claims Are Not Yet Ripe for Federal Judicial Review
1 Standard of Review

Whether this Court has subject-maiter jurisdiction is a question of law that this Court reviews
de novo. See, e.g., Kruse v. Village of Chagrin Falls, 74 F.3d 694, 697 (6th Cir. 1996).

2. The Extent of Metroparks’ Valid Leasehold Interest Is Not Dispositive on Appeal

Plaintiffs allege that the state court language noting that “[t}he only lands owned by the
Milan Canal Company at the time the Lease was executed lay within the boundaries of the Kneeland

. Townsend property and the Ebeneser Metrry property” limits Metroparks’ leasehold interest to those

lands along the canal path which formerly lay within the Townsend and Merry property grants. (J.A.
at 123.) Plaintiffs further argue that.the evidence before the Ohio courts was that these grants did
not create a contiguous tract along the 3 miles of canal to which Defendants now claim a right of
possession. Defendants counter, however, by noting the language in the Ohio decision that states
“the Leased Property extends from the southern terminus of the old Milan Canal at or near the
southerly end of the Milan Canal basin in the Village of Milan to its northerly terminus at theé Huron
River at the former location of Lock No. 1.”” (J.A. at 123.) Defendants argue that this lan guage very
clearly indicates that Defendants have a valid leasehold interest along the entire length of the canal
between the points noted in the state court’s decision.

If Defendants are correct, and the property Plaintiffs put at issue in this case was adjudicated
as within Metroparks’ leasehold interest by the Ohio courts, then res judicata would prevent us from
reaching a different conclusion than that reached by the Ohio courts on this very same issue, and
Plaintiffs’ case (with the exception of Wikel Farms) was properly dismissed.” If Plaintiffs are.
correct, however, in their belief that the property at issue here was not adjudicated as within
Metroparks’ leasehold interest, then Plaintiffs claims’ to this Court devolve to new takings
allegations. That is, Plaintiffs allege Defendants are unconstitutionally taking Plaintiffs’ property
by invading lands beyond the scope of Metroparks’ leasehold interests. As discussed infra, before
secking relief in federal courts, plaintiffs alleging an unconstitutional taking by a local government
entity must first seek compensation for the taking through state measures. Because Plaintiffs in the
instant action have not done this, Plaintiffs” case is not yet ripe for review.

1Defendants’ Rooker-Feldman argument relies on Circuit case law which was handed down prior 10 the
Supreme Court’s recent holding in Exxon Mobil, which made the boundaries of Rooker-Feldman more explicit. See Part
ILA.1, supra. Much of our pre-Exxon Mobil case law expanded Rooker-Feldman to encompass preclusion and
abstention law, an expansion which Exxon Mobil makes clear was an incorrect reading of Rooker-Feldman. See, e, g,
Peterson Novelties, Inc. v. City of Berkeley, 305 ¥.3d 386, 391 (6th Cir. 2002) (incorrectly incorporating preclusion
principles asa component of its Rooker-Feldmananalysis), Cat= v. Chalker, 142 F.3d 279, 294 (6th Cir. 1998} ( reflecting
preclusion analysis in its Rooker-Feldman discussion). It is preclusion law alone, and not Rocker-Feldman, which
guides the disposition of federal questions already litigated in state court, when the plaintiff does not attack the actual
Judgment. See Fxxon Mobil, 544 [1.S. at 284, )
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3 Takings Claims in Federal Courts

a. The Supreme Court requires claimanis to pursue any “reasonable, certain,
and adequate procedures” in state court prior to seeking federal judicial
review

The Takings Clause does not prohibit the government from taking private property; it
prohibits the government from taking private property without just compensation. Williamson
County Reg’l Planning Comm 'n v. Hamilton Bank, 473 U.S. 172, 194 (1985). A takings claim is
not ripe for review unless a property owner is denied just compensation. Id. (“Because the Fifth
Amendment proscribes takings without just compensation, no constitutional violation occurs until
Jjust compensation has been denied.”); Waste Mgmt., Inc. of Tenn. v. Metro. Gov't of Nashville &
Davidson County, 130 ¥.3d 731, 739 (6th Cir.1997); Hammond v. Baldwin, 866 F.2d 172, 178-79
(6th Cir. 1989); Four Seasons Apartment v. City of Mayfield Heights, 775 F.2d 150, 151-52 (6th Cir.
1985); see also Eide v. Sarasota County, 908 F.2d 716, 721 (11th Cir. 1990) (“[A] Fifth Amendment
just compensation claim is not ripe until the landowner has pursued the available state procedures
to obtain just compensation.”). Under this reasoning, “if a State provides an adequate procedure for
seeking just compensation, the property owner cannot claim a violation of the Just Compensation
Clause until it has used the procedure and been denied just compensation.” Williamson, 473 U.S.
at 195. In other words, a wronged party satisfies its duty to seek just compensation by pursuing
“reasonable, certain, and adequate procedures” for obtaining compensation. /d. at 194 (quoting
Reg'l Rail Reorganizational Act Cases, 419 U.S. 102, 124-25 (1974)).

b. Ohio now has a “reasonable, certain, and adequate procedure” for takings
claimants to pursue in Ohio-state courts

Ohio does not have an inverse condemnation or other direct, statutory cause of action for
plaintiffs seeking just compensation for a taking. Rather, Ohio law provides a statutory mechanism
by which the government actor seeking to take property is under a duty to bring an appropriation
proceeding against the landowner. See Ohio Rev. Code §§ 163.01-163.62; Shemo v. City of
Mayfield Heights, 765 N.E.2d 345, 350 (Ohio 2002). A property owner who believes that his
property has been taken in the absence of such an appropriation proceeding may initiate a mand%mus
action in Ohio court to force the government actor into the correct appropriation proceeding.” Id.
This Circuit has therefore focused on whether Ohio’s writ of mandamus provides a “reasonable,
certain, and adequate provision for obtaining compensation™ pursuant to Supreme Court direction.

This Circuit first addressed this issue in Silver v. Franklin Township, 966 F.2d 1031 (6th Cir.
1992). The Silver Court was presented with a regulatory takings claim and found Ohio’s writ of
mandamus procedure to be an adequate mechanism for pursuing just compensation. fd. at 1035,
Just four years later, however, this Court appeared to reason differently in Kruse, a physical takings
case: '

We hold that Ohio affords no “reasonable, certain and adequate provision for -
obtaining compensation” after private property is taken by public authorities without
following the mandatory pretaking appropriation procedures set out in Ohio Rev.
Code §§ 163.01-163.62. Ohio’s decisional law in this area is anything but certain.

2Mzmdamus is defined as “{a] writ issued by a superior court to compel a lower court or a government officer
to perform mandatory or purely ministerial duties correctly.” Black's Law Dictionary 973 (7th ed. 1999). Ohio further
defines mandamus in Ohio Revised Code § 2737.01 as “a writ, issued in the name of the state to an inferior tribunal, a
corporation, a board, or person, commanding the performance of an action which the faw specially enjoins as a duty
resulting from an office, trust, or station.”
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Ohio has no statutory provision for relief under the circumstances of this case. The
fact that the State’s courts recognize an action in mandamus, where the State has no
mandated procedures governing inverse condemnation, cannot be equated to a
“reasonable, certain and adequate provision for obtaining compensation,” after the
property has been physically taken in violation of the appropriations statutes. An
action for the extraordinary writ of mandamus is, at best, a procedure which must be
invoked in the absence of any statutory framework in an attempt to obtain wholly
equitable relief for an injury already inflicted.

74 F.3d at 700.

Although the Silver and Kruse holdings appear contradictory, subsequent panels of this Court
have reconciled the cases by limiting each to its facts. This approach applies the rule in Sifver to
regulatory takings claims, but applies the Kruse rule to physical takings claims. See Buckles v.
Columbus Mun. Airport Auth., 90 Fed. App’x 927, 929-30 (6th Cir. Feb. 23, 2004); i Corp Mgmt.
Co. v. Praznik, 33 Fed. App’x 742, 749 (6th Cir. Mar. 29, 2002). The Buckles decision noted further
language in the Kruse decision in support of the view that physical takings implicate different
procedures:

Kruse did not discuss Sifver, but it did distinguish regulatory from physical takings
in arriving at its holding, and this distinction reconciles the two cases:

In regulatory cases, where the government has fulfilled its obligation
to provide notice to the property owner, it may be fair fo place the
burden of making the next move on the landowner. It may make
sense to require landowners to pursue relief through administrative
appeals and the mandatory injunction process when the landowners
know in advance that the government is planning action that threatens
their ownership of their property . . . since there are generally
numercus opportunities available to landowners to be heard and to
attempt to prevent a proposed zoning ordinance from taking effect,
or to reach a compromise with the authorities that permits some
alternative use of the land.

[Kruse, 74 F.3d at 700.] In contrast, where the landowner simply one day finds his
land physically invaded and his ftitle transferred against his will, and yet the
government refuses to pay up despite explicit requests, he need not go through
Dickensian formalities to confirm the government’s obvious intentions.

Buckles, 90 Fed. App’x at 929-30.

Additional language in the Kruse decision sheds further light on why the Kruse panel fouhd
the Ohio mandamus action to be an inadequate remedy for physical takings at the time:

The Chio Supreme Court has very recently stated that a landowner who has been
deprived of his property may bring an action in mandamus to require the government
to institute appropriation proceedings pursuant to Ohio’s Appropriation of Property
statute. See Levin v. City of Sheffield Lake. . . 637 N.E.2d 319, 323-24 (Ohio 1994).
There, the court reviewed some of its prior decisions, which indicated that
appropriation proceedings may be compelled through mandamus, but also reiterated
the stringent requirements for issuance of the extraordinary writ and explained that
prior to issuance of the writ to compel the commencement of appropriation
proceedings, the issue of whether the petitioner’s property had been appropriated had
first to be determined by the court in which the writ was requested. /d
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Levin, however, was not decided until 1994, well after the Kruses had begun their
heretofore fruitless attempt to obtain compensation from the Village for its taking of
their property. And Levin’s cited cases which have held that mandamus is the
vehicle for compelling appropriation proceedings by public authorities, are all cases
in which the court addressed a taking by the state, through the action of the Director
of Highways. '

The Levin court did not address at all its decision in City of Worthington v.
Carskadon, . . .-249 N.E.2d 38 (Ohio 1969), a case which post-dates all of the
decisions Levin relied upon, in which the City of Worthington took possession of
property pursuant to a “quick take ordinance,” prior to determination of value by a
Jury. There, the court held that “the proper remedies for illegal entry upon one’s
property are criminal trespass and civil damages against the individuals entering, and
injunction against the city and its agents.” 249 N.E.2d at 39,

None of these cases even mentions the remedy of inverse condemnation. The claim
by the Village that Solly v. City of Toledo, . .. 218 N.E.2d 463 (Ohio 1966) holds that
Obhio has such a remedy is simply incorrect.

Kruse, 74 F.3d at 698-99,

The Kruse panel, therefore, placed considerable emphasis on the apparent uncertainty in the
Ohio case law on the appropriateness of a mandamus action when a physical taking by a local
government entity is alleged. Today, ten years after the Kruse decision, this uncertainty has all but
disappeared, as the Ohio courts have accepted a mandamus action as the appropriate approach for
a plaintiff alleging a taking without just compensation. The use of the writ of mandamus in such
circumnstances has been affirmed by the Ohio Supreme Court at least six times since 1996,
Moreovet, the Ohio intermediate appellate courts routinely accept mandamus agtions from plaintiffs
alleging a local government actor has unconstitutionally taken their property.

In BSW Development Group v. City of Dayton, 699 N.E.2d 1271 (Chio 1998), the Ohio
Supreme Court stated that “[mJandamus is the appropriate vehicle for compelling appropriation
proceedings by public authorities where an involuntary taking of private property is alleged.” Id
at 1274. While a regulatory taking was alleged in BSW, three years later the Ohio Supreme Court
reaffirmed the correctness ofthe mandamus action for an alleged physical taking in Sekermestrovich -
v. City of Akron, 740 N.E.2d 252, 254-55 (Ohjo 2001). Later that same year, the Ohio Supreme
Court overturned an Ohio court of appeals® decision and granted a writ of mandamus to force .
appropriation proceedings in a case where the plaintiffs alleged a physical taking of their property.

3A prior panel of this Court has already noted the changed circumstances in Ohio. The Tri Corp panel noted:

Complicating matters further, we note that a recent Ohio Supreme Court decision may shed additional
light on whether the writ of mandamus in Chio is a “reasonable, certain, and adequate provision for
obtaining compensation” for an unconstitutional taking, InSiate ex rel Elsass v. Shelby County Board
of Commissioners, the Ohio Supreme Court explained that “mandamus is the appropriate action to
compel public authorities to institute appropriation proceedings where an involuntary taking of private
property is alleged.” ... 751 N.E.2d 1032, 1037 (Ohio 2001). Although that decision suggests that
Ohio now recognizes the writ of mandamus as a “reasonable, certain, and adequate provision for
abtaining compensation” after an unconstitutional taking has occurred, we do not go so far as to reach
that result.

Tri Corp Mgmt. Co.. 33 Fed. App'x at 749-30.
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See Elsass v. Shelby County Bd. of Comm'rs, 751 N.E2d 1032, 1039 (Ohio 2001). The Ohio
Supreme Court has since addressed a physical and at teast two regulatory takings cases, and in all
these cases the court affirmed the use of the writ of mandamus by plaintiffs seeking compensation
for local government takings. See Duncan v. City of Mentor City Council, 826 N.E.2d 832 (Ohio
2005) (regulatory taking); Preschool! Dev. Ltd. v. City of Springboro, 792 N.E.2d 721 (Ohio 2003}
(physical taking); Shemo, 765 N.E.2d at 345 (regulatory taking).

Ataminimum, since the BSW Development case in 1998, Ohio intermediate appellate courts
have consistently recognized the writ of mandamus as the appropriate vehicle with which to
challenge an involuntary taking by a local or state government agent. See, e.g., Howland Twp. Bd.
of Trs. v. Casale, No. 98-T-0179, 1999 Ohio App. LEXIS 4669 (Ohio Ct. App. Sept. 30, 1999)
(regulatory taking); Hardale Inv. Co. v. Ohio Dep 't of Natural Res., No. 98-BA-40, 2000 Ohio App.
LEXIS 1769 (Ohio Ct. App. Apr. 14, 2000) (enforcing trial court’s issuance of writ of mandamus
for physical taking); Cincinnati Entm’t Assoc. v. Bd. of Comim ’rs of Hamilton County, 753 N.E.2d
884 (Ohio Ct. Ap. 2001) (enforcing trial court’s issuance of writ of mandamus for physical taking);
Hunt v. Washington Twp., 2001 Ohio 1734 (Ohio Ct. App. 2001) (refusing to hear takings claim
when plaintiffs had failed to request mandamus); Proctor v. Huck, 2004 Ohio 7281 (Ohio Ct. App.
2004) (refusing to address takings claims when plaintiffs had failed to request mandamus); Craig
v: Luebbe, 2004 Ohio 6933 (Ohio Ct. App. 2004) (requiring trial court to address plaintiffs’ takings
claims when plaintiffs had properly requested mandamus).

We further note that Ohio’s mandamus action is not entirely a creature of the common law.
Ohio has a statutory provision that requires public officials to bring an appropriation action prior to
taking any private property. Ohio Rev. Code §§ 163.01-163.62. This statute creates obligations for
public officials and not a direct cause of action for citizens. However, mandamus allows property
owners to usurp section 163 for their own benefit, and this ability to compel an official into an
appropriation action is buttressed by Ohio’s incorporation of the mandamus action into its statutory
structure. Ohio Revised Code § 2737.01 defines “mandamus™ as “a writ, issued in the name of the
state to an inferior tribunal, a corporation, a board, or person, commanding the performance of an
action which the law specially enjoins as a duty resulting from an office, trust, or station.” The code
further provides that “[a]pplication for the writ of mandamus must be by petition, in the name of the
state on the relation of the person applying, and verified by affidavit.” Ohio Rev. Code § 2737.04.
Because Ohio government officials are required by statute to bring appropriation proceedings
whenever a taking occurs, this is such a “duty” which can be compelled by mandamus. The
mandamus action and its relationship to appropriations proceedings is therefore reflected in Ohio’s
statutory scheme, albeit in a2 more general fashion than as a direct, statutory cause of action for
private parties.

The very frequency of mandamus actions as a means to force appropriation proceedings in
Ohio today, as opposed to the mid-1990s, significantly distinguishes the instant case from the 1996
Kruse case. The Court also notes that the Kruse panel emphasized that the 1994 Levin decision
from the Ohio Supreme Court, which was the genesis of the modemn recognition of the mandamus
action to force appropriation proceedings, had not yet been handed down when the Kruse plaintiffs
began their efforts to achieve compensation. 74 F.3d at 700 (“Levin, however, was not decided until
1994, well after the Kruses had begun their heretofore fruitless attempt to obtain compensation from
the Village for its taking of their property.”) Inthe instant case, Plaintiffs began their action in 2003,
well after the Ohio Supreme Court and lower courts had issued numerous opinions emphasizing
mandamus as the proper action to force appropriations proceedings against local government
officials. Finally, the Kruse panel was concerned that “Levin’s cited cases which have held that
mandamus is the vehicle for compelling appropriation proceedings by public authorities, are all
cases in which the court addressed a taking by the state, through the action of the Director of
Highways.” Id. Intervening case law has made it ciear and “certain” that mandamus is appropriate
when the taking is done by local, as opposed to state, entities.
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‘Today, Ohio has “reasonable, certain, and adequate procedures” for plaintiffs to pursue
compensation for an involuntary taking. Significant factors distinguish the certainty of Ohio
measures as analyzed today from those assessed by the Kruse panel in 1996. Over the last ten years
Ohio courts, including the Ohio Supreme Court, have consistently recognized mandamus as the
vehicle with which to contest an involuntary taking, no matter whether that taking is a regulatory
or a physical one, and no matter whether the public actor is a state or local entity. Because the
Supreme Court’s direction in Williamson requires us to assess the adequacy of state measures, these
differences in the state of Ohio decisional law require this Court to reach a different conclusion
today than that reached by the Kruse panel ten years ago.

4. . Plaintiffs Have Failed to Request Mandamus, and Therefore the Case Is Not Ripe

In the instant case, there is no dispute that Plaintiffs have failed to request mandamus from
the state. Their case is therefore not yet ripe for review; the district court was correct in finding that
the federal courts lack jurisdiction to hear Plaintiffs’ takings claims at this time.

C. The District Court Did Not Abuse Its Discretion in Dismissing Wikel Farms’ Claim
Without Prejudice in Lieu of Holding the Claim in Abeyance After Deciding to Abstain
Under the ¥Younger Doctrine

L Standard of Review

This Court reviews a district court’s decision to dismiss a case without prejudice after a
decision to abstain under Younger for an abuse of discretion. See Carroll v. Mt. Clemens, 139F.3d
1072, 1075 (6th Cir. 1998).

2 Younger Abstention Generally

Plaintiff Wikel Farms does not dispute that Younger abstention properly applies in this case.
Younger abstention applies when the state proceeding 1) is currently pending, 2) involves an
important state interest, and 3) affords the plaintiff an adequate opportunity to raise constitutional
claims. Middlesex County Ethics Comm. v. Garden State Bar Ass'n, 457 U.S. 423, 432 (1982).
Although Younger arose in the context of a state criminal proceeding, the Supreme Court has
extended its principles to civil enforcement actions, such as the state proceeding here. Trainor v.
Hernandez, 431 U.S. 434, 444 (1977).

- Younger abstention is built upon contmon sense in the administration of a dual state-federal
system of justice. When a person is the target of an ongoing state action involving important state
interests, a party cannot interfere with the pending state action by maintaining a parallel federal
action involving claims that could have been raised in the state case. If the state party files such a
case, Younger abstention requires the federal court to defer to the state proceeding. Warts v.
Burkhart, 854 F.2d 839, 844-48 (6th Cir. 1988); see also Permzoil Co. v. Texaco, Inc., 481 US. 1,
15 (1987) (“[W]hen a litigant has not attempted to present his federal claims in related state-court
proceedings, a federal court should assume that state procedures will afford an adequate remedy.”).

Wikel Farms argues that the district court improperly dismissed his case without prejudice
instead of properly holding the case in abeyance pending the conclusion of the state court
proceedings. A district court deciding to abstain under Younger has the option of either dismissing
the case without prejudice or holding the case in abeyance. See Carroll, 139 F.3d at 1075. In
exercising this discretion, a district court should look to the nature of the state proceedings and
consider whether a litigant will be able to address his federal claim on the merits tn the state court
proceeding. /d. The court should also consider whether there are any statute of limitations issues
should the case be dismissed and the limitations clock continue to run. ¢,
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3 Wikel Farms’ Case Is Not Yet Ripe

Pursuant to the analysis, Part IT.A, supra, Wikel Farms’ allegation of an unconstitutional
taking without just compensation is not yet ripe for federal review. Wikel Farms is currently
involved in appropriation proceedings with Defendants in state court. Wikel Farms has not yet been
denied compensation and therefore has no injury necessary to make his case ripe for federal review.
On this basis alone, the district court’s dismissal without prejudice, in lieu of abstention, was not an
abuse of discretion..

9. The Statute of Limitations Has Not Yet Begun to Run

Wikel Farms cites to Carroll and Brindley v. McCullen, 61 F.3d 507, 509 (6th Cir. 1995) for
the proposition that the “the appropriate procedure, when abstaining under Younger, is to stay
proceedings rather than to dismiss the case without prejudice,” id.  Yet both these cases were
primarily concerned with a running of the statute of limitations. In the instant case, Wikel Farms’
alleged injury has not yet occurred; the company has not yet been denied compensation. A statute
of limitations does not begin to run until a cause of action has accrued, and Wikel Farms’ cause of
action has not yet accrued. A dismissal bears no risk relative to the statute of limitations running
during the state court proceedings. Therefore, it was not an abuse of discretion for the district court
to dismiss Wikel Farms’ ¢laims without prejudice once it made the decision to abstain.

I11.
CONCLUSION

Plaintiffs’ causes of action for unconstitutional takings are not yet ripe for federal review.
In addition, the district court did not abuse its discretion in dismissing without prejudice the case as
brought by Plaintiff Wikel Farms in lieu of holding the case in abeyance. For the foregoing reasons,
we AFFIRM the district court’s dismissal of the case.
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