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MEMORANDUM IN SUPPORT

Reconsideration before this Court is appropriate if it is confined strictly to the grounds

urged for reconsideration, is not a re-argument of the case, and is filed with respect to one of the

criteria listed in S.Ct.Prac.R. XI(2)(B), including, as in this case, a decision on the merits.

S.Ct.Prac.R. XI(2)(B). The Court may invoke its reconsideration procedures in order to "correct

decisions which, upon reflection, are deemed to have been made in error." Buckeye Community

Hope Found. v. Cuyahoga Falls (1998), 82 Ohio St.3d 539, 541, quoting State ex rel. Huebner v.

W. Jefferson Village Council (1995), 75 Ohio St.3d 381, 383. See, also, State ex rel. Mirlisena v.

Hamilton Cty. Bd of Elections (1993), 67 Ohio St.3d 597 (reasoning contained in a previous

dissenting opinion adopted by a majority of this court pursuant to a motion for reconsideration);

State ex rel. Eaton Corp. v. Lancaster (1989), 44 Ohio St.3d 106 (views contained in a previous

concurring opinion adopted by a majority of this court pursuant to a motion for "rehearing").

The Court is urged to invoke its reconsideration procedures in this case for the same

reason, and to vacate the Opinion and adopt the position of the dissenting opinions, particularly

the opinion of Justice Lundberg Stratton or, in the alternative, modify the Opinion so as to

restrict its effect to prospective application only.

The Opinion's syllabus holds that "[t]o satisfy the `grounds of the party's appeal'

requirement in R.C. 119.12, parties appealing under that statute must identify specific legal or

factual errors in their notices of appeal." The majority bases this holding on the intent of the

General Assembly in enacting the Administrative Procedures Act. Opinion at ¶ 13. However,

the Opinion does not refer to any particular authority, and a review of the legislative history of

the Administrative Procedure Act reveals the Court misinterpreted the General Assembly's clear

intent with regard to the appeals process.
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The Report of the Administrative Law Commission submitted to the 95th General

Assembly in 1943 (the ".ALC Report") discussed in detail how the judicial review provisions in

the Administrative Procedure Act arose. See Am. Sub. S. B. No. 36, 120 Ohio Senate Joumal

(1942-1943) 1119-1138, attached. The most prevalent concern was the considerable variation

and confusing lack of uniformity in various agencies' procedures for having an administrative

order reviewed by another tribunal. 120 Ohio Senate Journal, 1122-1123. This concern clearly

is at odds with the Court's conclusion that a need for "flexibility in selecting the process for

resolution" (Opinion at ¶ 18) was the driving concern for the Act's review procedures. Rather,

the goal was to establish consistency and predictability as well as provide broad and easy access

to the appeals process.

The legislature's goals, which have not changed, are eliminated by this Opinion. Every

appeal pursuant to R.C. 119.12 will now involve the time-consuming and expensive process of

having the court determine whether an appellant has stated his grounds for appeal with sufficient

specificity. As a timely illustration, see the attached motion to dismiss an administrative appeal

before the Tenth District in Burton Health Care Center v. Ohio Dept. of Health, Franklin App.,

Case No. 09APH03 0256, filed the day after this Opinion was issued. Based on the Opinion, the

moving party attacks not only the notice's restatement of the statutory grounds, but further

argues that, although the notice specifies certain errors, because it states that these were just

"some of the errors" and not all of the errors, the notice is defective as to all errors. Thus, the

slippery slope of determining the sufficiency of the "specific legal or factual errors" in a notice

of appeal has begun. This will be the legacy of this Opinion if it is not vacated. Common pleas

courts will now be required to determine, before ever reaching the merits of an appeal, whether
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every notice sets forth sufficient legal or factual errors, and how much is enough. This was

never the intent of the General Assembly.

That the Opinion misinterprets the General Assembly's intent is further illustrated by a

historical review of the proposed bill. The ALC Report proposed that administrative orders be

appealed to a newly established administrative board of review, and after board decision directly

to the Supreme Court. See 120 Ohio Senate Journal, 1129-1137 (§§ 145-61 - 154-83). Whereas

the appeal to the board of review contained the exact language currently found in R.C. 119.12

("Any such person desiring to appeal shall file a notice of appeal with the agency setting forth

the order appealed from and the grounds of his appeal."), appeals from the board of review to the

Ohio Supreme Court, which required leave, required a notice which set forth "errors therein

complained of." [Emphasis added.] See 120 Ohio Senate Journal, 1134-1135 (§ 154-77). Thus,

as the language of these two procedures bear out, at the time the Administrative Procedure Act

was being considered the General Assembly clearly regarded the term "grounds" and the term

"errors" to have separate and distinct meanings. By contrast, the majority Opinion mistakenly

equates the two terms.

In the legislative process following the introduction of this bill, the proposed appeal to

the board of review was abolished in favor of an appeal to the court of common pleas and, as a

result, the procedures were consolidated into the immediate predecessor of the current R.C.

119.12. In doing so, the General Assembly adopted the use of the term "grounds" rather than

"errors." If this Court's analysis of the General Assembly were correct, one would expect the

consolidation process of "grounds for appeal" and "error therein complained of' to be resolved

in favor of the latter. After all, the original bill made an obvious distinction between an appeal to

another administrative agency and the appeal to the Supreme Court. However, taking into
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account the General Assembly's acute awareness regarding the distinctions between "errors" and

"grounds," the only possible conclusion must be that it was the General Assembly's express

intent to not require the level of specificity this Court is now reading into R.C. 119.12, as the

dissenting opinions point out. While the Opinion at ¶ 13 suggests that the Court "must construe

statutes so as to give effect to the General Assembly's intent in enacting them," to interpret the

"grounds" requirement in R.C. 119.12 as equivalent to the assignment of errors in the court of

appeals or the propositions of law asserted in the Supreme Court directly contradicts the General

Assembly's careful selection of terminology when enacting the Administrative Procedure Act.

Ultimately, this decision will result in immense uncertainty by abandoning a predictable

and consistent, 65 year-old standard for administrative appeals which served the predominant

goal of achieving uniformity and ease of access to court. The Opinion, if upheld, will create

additional and unnecessary litigation before already over-worked court of common pleas judges

and achieve the opposite of the General Assembly's intent. Uniformity will now be replaced by

uncertainty, and it appears doubtful whether future case law will be able to recreate what the

95th General Assembly intended when enacting the Administrative Procedure Act in 1943.

There is no persuasive reason to deviate, as the Opinion does, from this well-established

legal history. The Opinion tilts the playing field decisively in govermnent's favor and creates yet

another procedural obstacle that an appellant must face in order to obtain judicial review. While

the majority's concern may have been directed at the faimess of the process to the

unsophisticated appellant who files an appeal but identifies no issues and files no brief, it is in

fact that appellant who is now most at risk.

Notwithstanding the fact that if a layman is not likely to file a brief or other paper

explaining his position, he also is not likely to divine from the appeal instructions in the agency
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order or the statutory "grounds" language of R.C. 119.12 the need to state "specific legal or

factual errors." How, then, will that same appellant now cope with a motion to dismiss from an

assistant attorney general? Is that process more fair?

An overwhelming majority of common pleas courts in Ohio have adopted specific

procedures and briefing schedules for administrative appeals. Many of these courts, such as

Franklin County, issue a docketing statement with pre-set briefing dates when the appeal is filed.

Those few that do not have established procedures treat administrative appeals like any other

civil action and hold initial status conferences where issues, and briefing schedules if desired,

can be discussed. The potential problem, therefore, of a court being unaware of the issue on

appeal is minimal at best.

If, despite these processes, an appellant still fails to file a brief, as the majority points out

in ¶ 19, then of course the appellant runs the risk of an adverse decision. But that risk is no

different than when an appellant fails to file a brief in the court of appeals or Supreme Court. At

least under those circumstances, however, the appellant has the opportunity to discover the

procedures and present his issues knowing already the court has subject matter jurisdiction.

The majority expresses concern that R.C. 119.12 should not be read as to excise the

"grounds" requirement from it. But, the counter-effect of the Opinion is to make redundant each

common pleas court's local rules on administrative appeals, with the added risk that if the errors

stated in the notice of appeal are not specific enough (a standard that will vary on any given day

before any of a multitude of judges assigned to an administrative appeal), the tmwary appellant

has no jurisdiction at all.

This particular case also implicates the Medicaid program, whose operation at the state

level is governed by a host of federal standards, one such feature of which is the performance of
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audits and claims review. See 42 U.S.C. 1396a(a)(37), (42). The provision of (and the payment

for) care and services is subject to an overall standard set by Congress that "care and services

will be provided in a manner consistent with simplicity of administration and in the best interests

of the recipients." [Emphasis added.] 42 U.S.C. 1396a(a)(19). As a result of this decision, Ohio

cannot any longer claim that its administration of the state's Medicaid program meets these

elements.

A final, though not insignificant, concern is the retroactive effect of the Opinion. "A

judgment rendered by a court lacking subject matter jurisdiction is void ab initio." Patton v.

Diemer (1988), 35 Ohio St.3d 68, paragraph three of the syllabus. A void judgment is "one that

a court imposes despite lacking subject-matter jurisdiction or the authority to act." State v.

Payne, 114 Ohio St.3d 502, 2007-Ohio-4642, citing State v. Wilson (1995), 73 Oliio St.3d 40, 44.

The authority to vacate a void judgment "constitutes an inherent power possessed by Ohio

courts." Patton v. Diemer, supra, at paragraph four of the syllabus. Such a judgment may be

challenged at any time, directly or collaterally. See Pratts v. Hurley, 102 Ohio St.3d 81, 2004-

Ohio-1980,

As a result of this Opinion, any common pleas court which has ever considered an

administrative appeal where the appellant appealed using the same or similar language used in

this case has no subject matter jurisdiction. Thus, the thousands of administrative appeal

decisions rendered by common pleas courts in the past 65 years, where the notice of appeal was

similar to the one at issue here, are now void - not voidable. The undersigned have received

numerous calls from administrative law attorneys stating this language has been routinely used

and accepted over periods of practice ranging more than 30 years. From license revocation cases

to overpayment matters, nothing prevents an agency from now seeking to impose its original
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order on the unsuspecting appellant, regardless of the passage of time. See Patton v. Diemer,

supra, at paragraph four of the syllabus. There is no standard that governs the uniform

application of voiding of judgments, so agencies may pick and choose which cases they desire to

overhun. It is no answer to state the executive branch will be "fair," for if that were true there

would be no need for an administrative appeals process in the first place. Surely, this was not the

intended effect of the majority's Opinion, but it is a certain result.

As noted in the Syllabus of the Court, number 2, "An Ohio court has discretion to apply

its decision only prospectively after weighing the following considerations: (1) whether the

decision establishes a new principle of law that was not foreshadowed in prior decisions, (2)

whether retroactive application of the decision promotes or retards the purpose behind the rule

defined in the decision, and (3) whether retroactive application of the decision causes an

inequitable result." Dicenzo v. A-Best Prods. Co., Inc. (2008), 120 Ohio St. 3d 149.

In the event the Court, upon reconsideration, refuses to see the error in its holding and

adopt the position of the dissenting opinions, the Court is urged to modify the Opinion so as to

restrict its effect to prospective cases, including Appellee Medcorp, Inc. At least four judges and

an agency-appointed hearing examiner have examined the merits and full record in this case and

have held the nearly $600,000.00 (plus interest) claimed by the agency to be due is in fact not

due. If this Court desires to fashion a new rule concerning judicial review of administrative

actions so vastly different from 65 years of well-settled practice of the Bar, and which implicates

subject matter jurisdiction where never before implicated, it should do so prospectively only and

without prejudice to the untold numbers of citizens of this state who filed under the previous

accepted standard of practice. Any other holding is unfair to Ohio's citizens and contrary to the

purposes of government.

8



CONCLUSION

For the foregoing reasons, Medcorp, Inc., respectfully requests that the Court vacate the

Opinion and adopt the position of the dissenting opinions, particularly the opinion of Justice

Lundberg Stratton or, in the alternative, modify the Opinion so as to restrict its effect to matters

for which appeals have been filed after the issuance of this Court's Decision and Entry.

Respectfully submitted,

GeoffrOIX/V bster ( 0001892)
Counsel ofRecord
J. Randall Richards (0061106)
Chester, Willcox & Saxbe L.L.P.
65 E. State St., Suite 1000
Columbus, Ohio 43215
(614) 221-4000
(614) 221-4012 (fax)

PROOF OF SERVICE

I hereby certify that a copy of this Motion for Reconsideration was served via hand
delivery to counsel for appellants, Benjamin C. Mizer, Solicitor General, Stephen P. Carney,
Deputy Solicitor, Ara Mekhjian, Assistant Attorney General, Health and Hurr}an Services

T-^" of May,Section, 30 East Broad Street, 17th Floor, Columbus, Ohio 43215, on this _ L5

2009:
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REPORT OF THE ADMINISTRATIVE LAW COMMISSION
THE ADMINISTRATIVE LAW COMMISSION

Chairman:
Arthur T. Martin, Dean of the College of Law, Ohio State University.

Vice-Chairman :
Donald C. Power, Executive Secretary to the Governor.

John F. Connolly, Senator.
J. L. W. Henney, Secretary of the Ohio State Bar Association.
Paul M. Herbert, Lieutenant Governor.
Thomas J. Herbert, Attorney General.
Harold W. Houston, Majority Floor Leader of the House of Rep-

resentatives.
William M. McCulloch, Speaker of the House of Representatives.
Harold L. Mason, Minority Floor Leader of the House of Repre-

sentatives.
Fred G. Reiners, Senator.
Frank'E. Whittemore, President Pro Tempore of the Senate.

Executive Secretary:
Robert H. Hoffman (Appointed November, 1942).
Frederick J. Milligan (Resigned July, 1942, to enter military
• service). . .

Research Assistant:
Joseph V. Ralston.

To the 95th General Assembly,
To His Excellency, The Governor, The Honorable John W. Bricker.

Gentlemen :
In accordance with the provisions of the act creating the Adminis-

trative Law Commission, Amended Senate Bill 324 of the 94th General
Assembly, Section 376 of the Ohio General Code, that Conimission here-
with presents a report of its'study and recommended legislation.

JOHN F. CANNOLLY,

J. L. W. HENNEY,

PAUL M. HERBERT,

THOMAS J. HERBERT,

HAROLD W. HOUSTON,

WILIIAM M. MCCULLOCH,

HARoLD L. MASON,

FRED G. REINERS,

FRANK E. WHITTEMORE,

DONALD C. POWER, Vice-Chairman,

ARTHUR T. MARTIN, Chairman.



1120 APPENDIX TO SENATE JOURNAL

REPORT OF THE ADMINISTRATIVE LAW COMMISSION

a. Creation of the Commission

The rapid growth of administrative agencies is one of the most
significant governmental developments of recent years. These agencies,
almost unknown sixty years ago, now are a prominent part of state and
national governmental structures. In spite of this seeming acceptance
of administrative agencies, they have been widely criticised for failing
to adhere to standards and values accepted in other branches of govern-
ment. This deficiency arises primarily from the manner in which admin-
istrative agencies function. Created, as each is, for a particular purpose,
the tendency has been to let each agency work out its own administrative
process as it sees fit. The result has been lack of uniformity in the pro-
cedures of the numerous agencies, and some lack of adherence to fun-
damental standards.

This general problem has been the subject of mucli discussion and of
some organized study in New York State and in the national govern-
ment.' However, very little progress has as yet been made toward the ob-
jectives-of clarifying, coordinating, and properly standardizing adininis-
trative procedures. Meanwhile the problem has grown more serious
and niore difficult of solution as new agencies have been created with
additional variations of procedure. Recognizing the desirability of early
constructive action to preserve and improve a sound governmental struc-
ture in this State, the 94th General Assembly enacted a bill providing
for an Administrative Law Commission to study practice and procedttre
before the administrative agencies of our state government. The bill pro-
vided that the Commission should submit a report and such proposed
legislation as it deemed necessary to carry out its recommendations. The
Commission was to be composed as follows: the Attorney General; the
President of the Senate; the President pro teinpore, and two members
of the Senateappointed by the President pro teinpore; the Speaker of
the House of Representatives, and two members of the House of Rep-
resentatives appointed by the Speaker; and three citizens appointed by
the Governor.Q In accordance with the provisions of the creating act,
the Commission met and organized on September 2, 1941.

At the outset the Commission saw that it would need to assemble and
organize a large amount of factual data on the functioning of the State's
administrative agencies before it could appraise intelligently the par-
ticular procedures in use. For the purpose of effective study the Com-
mission divided its assignment into the following topics: (I) licensing
agencies; (2) sundry claims; (3) major administrative agencies such
as the Industrial Commission, Public Utilities Commission, Bureau of
Unemployment Compensation, Division of Aid for the Aged, Department
of Taxation, Civil Service Commission, and the Pardon and Parole C,om-
mission. Each of these three areas of activity of administrative agencies
seemed to require separate study, and yet it was hoped by the CoinmisstOn
that its findings and recotnmendations as to one area might be useful in
dealing with the problen s of another. After several months of intensive
work, the Commission saw that it could not complete the study of all
three areas in the time allotted without sacrificing the care and thorough-

' See Administrative Adjudication in the State of New York (1942) ; Final
Report of the Attorney General's Committee on Administrative Procedure (1941).

' The full text of the bill is set out in the Appendix to this Report, page 29.
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ness which the assignment should have. It chose' to make a thorough
study and to cotnplete its recommendations on the first two areas, licens-
ing agencies and sundry claims.

b. Findings and conclusions as to licensing agencies
In general

Early in September, 1941, the Commission started to survey the
licensing activities of the State governmental agencies. Eacll agency
issuing licenses, permits, certificates or charters was requested to submit
a report giving certain detailed information according to a fornr pre-
pared by the Commission.' In making their reports these agencies were
asked to include information on the following matters:

I.

2.

3•
4•
5.
6.
7.

a statistical report on-its licensing activity for 1940;
the history of the particular licensing act;
detailed information as to the governing adtninistrative agency;
the procedure in granting a license;

the procedure in revoking, suspending or refusing a license;
power and procedure in making rules and regulations;
judicial review.

In due time the Comniission received seventy-six separate reports
on seventy-six different legislative acts, authorizing various types of li-
censes.4 The Commission gratefully acknowledges its indebtedness to the
several agencies for their cordial cooperation and assistance.

On the basis of the information submitted the Commission found
tliat there are 76 separate licensing acts administered by 47 different
agencies of the State government controlling 187 different types of li-
censes.5 The total number of licenses issued by the various agencies of the
State in 1940 was in excess of 8,300,000. The trend toward increased
regulation through the device of licenses is clearly revealed by the follow-
ing statistics. Of the 187 different types of licenses, 97 were created
during the one hundred and twenty-seven years prior to 143o; go were
created in the twelve years since 1930. A more detailed breakdown
shows that, of the total of 187 types of licenses, 16 were created prior
to Igoo, 15 were created between Igoo and 1910, 42 were created between
Iqio and 1920, 24 were created between ig2o and 193o, and go were
created after 193o: Of the go created since 1930, 7 were created in
1931, 38 in 1933, I in 1934, 15 in 1935, Io in 1937, 6 in 1939, and 13
in 1941. The full picture of increase in this type of regulation cannot
be obtained from figures on the number of new licenses. The trend toward
more licenses has been paralleled by a tendency to shorten the terms for
which existing licenses are issued, or to require annual registration with
fees for those licenses which are issued for longer terms s

These facts make it dear that a very substantial portion of citizens of
the State are directly affected by licensing procedures, and there is reason
to suppose that the number affected will increase rather than decrease.

' The report received on Cosmetology licenses is given in the Appendix, page 31.
' Detailed information on the licensing acts will be found in the report in the

Appendix which begins on page 35.
'For an enumeration of the licenses, see the report in the Appendix which begins

on page 38.
Information on the date of origin, number, term, and cost of licenses, will be

found in the report in the Appendix which begins on page 45.

il.
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The procedures used by the 47 licensing agencies in administering the 187
types of licenses are matters of primary concern in fair and efficient gov-
ernment. For purposes of appraisal it is helpful to divide the procedure of
administrative agencies into snbdivisions dealing with rule making, hear-
ings, and judicial review:

Rule-making power
OrdinarIly adniinistrative agencies_are given power to make rules of

general application in carrying out the functions entrusted to them: This
is true of licensing agencies in this State. These rules and regulations
have the force of law, and yet no standards have been set up to assure
compliance by the agencies with sound governmental practices? Rules and
regulations are commonly adopted by licensing agencies without iiotice to
the general public or to the parties who niay be affected, and after adoption,
although required to be filed with the Secretary of State, they are not tnade
freely available to licensees and other interested persons. When adopting
a rule or regulation, an agency cannot inform individually every person
who might be interested, and even after rules have been adopted an agency
should not be burdened witli the responsibility of sending copies of rules
and regulations to all licensees and other interested persons. But safe-
guards can be created which afford substantial protection against abuse of
the rule making power without impeding the efficient operation of the
agency. Such safeguards involve a fixed type of notice in advance of the
adoption of a rule; an opportunity for interested persons to liave a hearing
ori their views with respect to the proposed rule; and full information on
all rules and regulations available to any interested persons upon request.

Hearings
It is a fundaniental principle of American governnient that a person

should not be deprived of a right or privilege without a hearing if he
desires one. - This principle has not received adequate consideration in
licensing legislation." Many licensing acts fail to provide for a hearing
on the revocation, suspension, refusal to issue, or refusal to renew a license.
In those acts which specifically conten-iplate a hearing there is generally a
lack of provision for procedures essential to an adequate hearing, such as
notice, record, and attendance of witnesses. There wottld seeni to be no
question but that every agency should have to offer a person a hearing
when revoking, suspending, refusing to issue, or refusing to renew a
license; and further, that the hearing afforded should conform to accepted
standards of procedure for fair hearings.

Review
The reports of the licensing agencies show a confusing lack of uni-

forinity on the privilege of an aggrieved person to have a decision reviewed
by another tribunal.9 Twenty-four of the 76 licensing acts make no pro-
vision for any revieiv; 16 provide for a review within the agency, and of ,
these 5 provide for an appeal to the courts; altogether 41 of the acts

- ' See the report on rules and regulations of licensing agencies beginning on page
55 in the Appendix.

' See the report on hearings conducted by licensing agencies beginning on page 62
in the Appendix.

' See the report on judicial review of actionof licensing agencies beginning on
page 64 in the Appendix.
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provide for appeal to courts, but in these 41 acts there is considerable
variation in the language designating the court to which an appeal may be
taken. The grounds for appeal and procedure on appeal are even less
satisfactorily covered. The Commission feels that two reviews outside of
an agency are entirely adequate, and that any more tend to promote delay
and unnecessary expense. This standard is in line with that of our State
judicial system as well as of the Federal judicial system. However, under
the provisions of our State Constitution an appeal from an administrative
agency must be cl anneled either to Courts of Common Pleas or to the
Supreme Court. Under the former alternative a case would have to go to
three courts after decision by an administrative agency before the possi-
bilities of appeal would be exhausted. On the other hand if cases were
appealed directly to the Suprenle Court the volume of work would be such
as to iinpede the efficient functioning of that tribunal. The disadvantages
of both of these alternatives caused the Commission to explore the desir-
ability of a newly created administrative board of review. On careful
consideration the Commission became convinced of the soundness of this
idea. A board charged with the responsibility of reviewing all cases
appealed from licensing agencies would acquire a familiarity witll, and an
insight into, problems of this general area far beyond that which a court
could expect to acquire through a casual and intermittent experience.
Through this process the decisions of the reviewing agency would perform
a unifying and coordinating function of unique significance. As a final
safeguard the recominended legislation conteniplates an appeal to the
Supretne Court by permission of that Court.'

c. Preparation of the proposeci act

After studying licensing agencies for several months and reachirig ten-
tative conclusions as to both existing deficiencies and desirable changes
along the lines just discussed, the Commission prepared a statement of
principles which might serve as the basis for legislation t-egulating the
procedure of licensing agencies. Included in this statement wete suggested
principles on rule making, hearings, adniinistrative review, and judicial,
review. The statenient was printed in pamphlet form by the Daily Re-
porter of Columbus, and given wide distribution." The Commission then
held a series of public nieetings on the statement of principles in order to
receive the comnents and criticism of all interested persons. Notices were
sent to all agencies of the State, as well as to interested organizations;
this was supplemented with publicity in newspapers and professional pub-
lications. Hearings were held in Columbus on April 27, 28, 29,. go, and
May 4, 1942; in Cincinnati on May I I; in Dayton on May 12; in Toledo
on May Ig; in Cleveland on May 14; and in Akron on May 15. A
synopsis of the suggestions received was mimeographed and given to each
Commissioner.

In June the Conimission proceeded with the first draft of an act based
on the statement of principles and the suggestions received at the hearings.
Early this fall a tentative draft was niimeographed and sent to each
licensing agency of the State for criticism. This draft was published in
the "Ohio Bar," and additional copies were made available to attorneys,
local bar associations, and other interested orpPartizations. The principles
were discussed at several regional meetings of the Ohio State Bar Asso-
ciation, and a joint meeting of the Commission and the Administrative

"A copy of the statement will be found in the Appendix, page 65.
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Law Committee of the Ohio State Bar Association was held on October 22.
Suggestioyts received at that meeting and by mail from a variety of sources
have been taken into consideration by the Commission in subsequent
revisions of the proposed act.

The Commission has been greatly aided by the suggestions which it has
received, many of which it has adopted in the bill which is submitted.
Throughout its consideration of this legislation the Commission has en-
deavored to keep clearly in mind, on the one hand the right of licensees
and other interested persons to certain safeguards, and on the other hand
the need by the agencies for efficient, expeditious procedure. Some sug-
gestions have emphasized the interests of licensees without considering
the problems of the agencies; other suggestions have tended to overlook
essential safeguards to licensees while stressing factors of agency con-
venience or efficiency. In the opinion of the Commission the proposed
bill will secure substantial safeguards to persons affected by licensing
acts without impairing the effective operation of the administering agencies.

d. Findings and conclusions as to sundry claims

Early in 1942, the Commission requested its secretary to prepare a
report on the Sundry Claims Board. At the same time the Comn-iission
asked the Legislative Reference Bureau to prepare a digest of the laws
of the various states and of the federal government pertaining to the dis-
position of claims against the state." On the basis of these reports the
Commission has made the following findings and recommendations.

The Sundry Claims Board had its inception in an act passed in 1917
(I07 O. L. $32, General Code §27o-6). The statute provides that the
Board shall be composed of the Superintendent of the Bttdget irn the
Department of Finance, who shall be Chairman, the Auditor of State, the
Attorney General, and the Chairmen of the House and Senate Finance
Committees. The House and Senate members receive $Ia.oo per day while
attending meetings, plus expenses; the other members receive no remunera-
tion for their services on this Board. The powers of the Board are not
clearly defined, and no provision is made as to the procedure to be followed
in claims which are filed.

During the biennium r939-40, a total of 775 claims were filed. Of
these, 424 were approved for a total aniount of $350,872. The claims
arose out of contracts, personal injuries, property damage, unpaid bills,
erroneously paid fees or taxes, and personal services for which compensa-
tion had not been received.

An examination of the laws of other jurisdictions shows that, while
practically all states provide sonie means of handling and disposing of
claims against the state, there is wide variation in the methods used. The
Federal Government and three or four states have specially constituted
courts, known as Courts of Claims. In Ohio this solution is unavailable
under the Constitutional limitations on the power of the legislature to
create courts. It would be possible to clarify the provisions as to procedure
and allow claims to continue to be handled by the Board now provided for
by the statute. Unfortunately three of the members of that Board have
full tin e positions with the State in other capacities, and the other two
members normally have duties and occupations which allow little time foi

"A summary of the reports on sundry claims will be found in the Appendix,
page 70.
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the consideration of sundry claims. The number and types of cases arising,
and the sunts involved, merit the continuing attention of persons whose
maj or time and effort is devoted to deciding claims and other controversies.
One method of accomplishing this would be to channel claims to the various
Courts of Common Pleas. Two disadvantages of this method are apparent.
First, the handling of these claims in,eighty-eight different courts would
render difficult, if not impossible, the formulation of a uniform policy in
approving or rejecting claims. Second, appeals would have to be allowed
to the Courts of Appeals and Supreme Court so that a long and expensive
process through three courts might have to be pursued in order to get a
decision which can amount to no more than a recommendation to the Legis-
lature that the sum be paid or that it not be paid. The Conunission has
concluded that the best solution is to have these claims passed on by the
Board of Review which is conten-iplated in the legislation herewith sub-
mitted. Appropriate provision has been made for the procedure applicable
to the handling of these claims. In passing on these clain-s the Adniinis-
trative Board of Review will act as an advisory agency to the General
Assembly, and so no provision is made for appeal to the Supreme Court in
these cases.

All drafts of the proposed Administrative Procedure Act have con-
tained the proposed legislation as to sundry claims, thus affording a wide
opportunity for comment and criticism on these recommendations of the
Commission.

As indicated earlier in this report it was the intentionof the Com-
mission to study the administrative agencies of the State government not
concerned with licensing functions, but time has not permitted a thorough
consideration of agencies other than those discussed in this report, namely
licensing agencies and the Sundry Claims Board. The Commission recom-

•mends that the General Assembly consider the. desirability of creating
another commission to study the rest of the administrative agencies of the
State during the biennium of 1943-1944•

e. The proposel acts as to licensing agencies and as to sundry claims

A BILL

To enact supplemental sections 154-61 to 154-83, inclusive,
of the General Code to provide uniform administra-
tive procedure for the several licensing agencies of
state government; to create the administrative board
of review to pass upon appeals from such agencies
and to pass upon claims against the state; to amend
sections 544, 644, 644-I, 654-4, 669-II, 669-32, 7o3,
709, 709-3, 843-17, 894, 898-177, I038-13, I058-I,
fo58-Io, I058-II, I058-18, I058-20, Io81-i8, Io82-
20, I083-22, 1090-17, I090-42, I140, I177-16e, I177-
74 1307, 1335-6, 1335-7, 1347-4, 1347-15, 1377,
1464-4, 1890-20, 5542-3, 5544-6, 5545-7, 5545-19,
5545-5, 5546-17, 5805-13, 5894-8, 5894-21, 6064-3,
6289-7, 6296-32, 6346-2a, 6373-45, 7805-2, 8624-22,
8624-23, 8624-24, 9409, 9454, 9477, 9490, 9678 and
13171: and to repeal sections 154-36, 161-I, 27o-6,

I
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710-45, 871-53. 1038-8, 1052, 1080-11, 1089-8, 1276,
1295-31a, 1327, 1334-19, 5805-23, 6302-12, 63o2-13,
6373-43, 6373-44, 9643-2, and I2730-5 of the General
Code of Ohio.

Be it enacted by the General Assevn.bly of the State of Ohio:

SECTION I. That sections 154-61 to 154-83 of the General Code be
enacted to read as follows:

Sec. 154-61. This act, comprising sections 154-61 to 154-83 of the
General Code, shall be known and max be cited as the Administrative
Procedure Act.

Sec. 154-62. The following words when used in this act shall have
the meanings respectively ascribed to them in this section:

"Agency" means and includes any administrative or executive officer,
department, division, bureau, board or commission of the government of
the state of Ohio ltaving the authority or responsibility of issuing, sus-
pending, revoking or cancelling licenses. Any subdivision of an office,
department, division, bureau, board or conlmission which does not have
the authority or responsibility of issuing, suspending, revoking or can-
celling licenses, shall not be subject to the provisions of this act.

"License" means and includes any license, permit, certificate, com-
mission or charter issued by any agency.

"Rule" means and includes any rule, regulation and standard having
a general and uniform operation, adopted, pron ulgated and enforced by
any agency under the autltority of the laws governing such agency, but it
does not include regulations concerning internal management of the agency
which do not affect private rights.

"Hearing" means a public hearing by any agency in compliance with
procedural safeguards afforded by the provisions of this act.

"Person" means and includes person, firm, corporation, association or
partnership.

"Appeal" means and includes (a) the procedure by which a person
aggrieved by an order of any agency, invokes the jurisdiction of the admin-
istrative board of review herein created, or (b) the procedure by which
any agency or person aggrieved by an order of the administrative board
of review invokes the jurisdiction of the supreme court of Ohio, and in-
cludes the proceedings before that board or that court.

Sec. 154-63.' Every agency authorized by law to adopt, amend or
rescind rules shall coniply with the procedure prescribed in this act for
the adoption, amendment or recission of rules. Unless otherwise spe-
cifically provided by law, the failure of any agency to comply with such
procedure shall invalidate any such rule or amendment hereafter adopted.

Sec. 154-64. In the adoption, amendment or recission of any rule
the agency shall comply with the following procedure:

(a) Reasonable public notice shall be given at least thirty days prior
to the date.set for a hearing, in such manner and form and for such length
of time as the agency shall determine aud shall include: A statement of
the agency's intention,to consider adopting, amending or rescinding a rule;
a synopsis of the proposed rule, amendment, or rule to be rescinded; and
the date, time and place of a hearing on said proposed action. In addition
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to such public notice the agency may give whatever other notice it deems
necessary.

(b) The full text of the proposed.rule, amendment or rule to be
rescinded shall be filed with the secretafy of state at least thirty days prior
to the date set for the hearing and shall be available at tha office of the
agency in printed or other legible form without charge to any person af-
fected by such proposal. Failure to furnish such text to any person re-
questing it, shall not invalidate any action of the agency in connection
therewith.

(c) On the date and at the time and place designated in the notice
the agency shall conduct a public hearing at which any person affected by
the proposed action of the agency may appear and be heard.

(d) After complying with the foregoing provisions as to any pro-
posed rule, amendment or recission, the agency may issue an order adopt-
ing such proposed rule, amendment or recission, and at that time shall
designate the effective date thereof which shall be not earlier than the
tenth day after said rule, amendment or recission shall have been filed in
its final form with the secretary of state as hereinafter provided. No
rule shall be amended after the effective date of this act except by a new
rule which shall contain the entire rule as amended, and shall repeal the
rule amended.

(e) Prior to the effective date of a rule, atnendment or recission
thereof the agency shall make such effort as it deems reasonable to inform
those affected thereby and to have available for distribution to those re-
questing it the full text of the rule as adopted or as amended.

(f) If the governor, upon request of an agency, determines that an
emergency requires the immediate adoption, amendment or rescission of a
rule, he shall issue a writteii order, a copy of which shall be filed with the
secretary of state, that the procedure herein prescribed with respect to
the adoption, amendment or rescission of a specified rule be suspended
and the agency may then adopt ininiediately said einergency rule, amend-
ment or rescission and the same may be made to become effective on the
date it is certified to and filed with the secretary of state as hereinafter
provided. However, any such emergency rule, amendment or rescission
shall become invalid at the end of the sixtieth day after the filing thereof
with the secretary of state unless prior to that date the agency shall have
complied with the procedure herein prescribed for the adoption, amend-
ment and rescission of rules. If said agency fails to adopt said rule,
amendment or rescission in conformity with the procedure herein pre-
scribed within the said sixty day period the en ergency rule shall become
inoperative forthwith.

Sec. 154-65. Rules on file with the secretary of state when this act
becomes effective shall continue in effect, and any rule which is not on
file with that officer shall cease to be effective.

No rule adopted by any agency after the effective date of this act shall
be effective before the tenth day after a certified copy thereof in final forni
shall have been filed with the. secretary of state. The amendment or the -
rescission of any rule shall likewise be ineffective unless promulgated in
the sanie manner. An emergency rule, amendment or fescission adopted
as authorized in the next preceding section may become effective on the
date of filing with the secretary of state; otherwise a rule, amendment or
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rescission of a rule shall become effective the tenth day after filing with
the secretary of state unless the agency in the adoption thereof has
designated a later date.

It shall be the dtity of the secretary of state to niaintain currently
and preserve in an accessible manner all rules filed by the various agencies.
The files wherein such rules are kept shall be properly indexed and open
for public inspection.

Sec. 154-66. It shall be the duty of eacli agency to conipile cur-
rently, publish, and at all times have available for distribution in book or
pamphlet form all laws administered by it, all rules of general and uni-
form operation promulgated by it, and those sections of the General Code
comprising the administrative procedure act with which the agency is re-
quired to comply. Such book or pamphlet shall be furnished to any per-
son who requests it upon payment of a charge not to exceed the actual
cost of printing said book or pan phlet as determined by the agency. Failure
to furnish such book or pamphlet shall not invalidate any action of the
agency.

Sec. 154-67. Any order of an agency denying an applicant adinis-
sion to an examination or denying the issuance or renewal of a license,
registration of a license or revoking or suspending a license, shall be in-
effective unless said agency is specifically authorized by law to niake such
order and unless a hearing has been afforded as required by this act or
other law.

Every agency shall afford a hearing prior to the revocation of any
license unless the right to a hearing is waived by the licensee or the agency
is required by statute to revoke a license pursuant to the judgment of a
court.

Every agency shall afford a hearing prior to the suspension of any
license unless a statute specifically provides that the hearing may be after
such suspension or the right to a hearing is waived by the licensee or a
statute requires the agency to suspend a license pursuant to the judgment
of a court.

Every agency shall afford a hearing upon the request of any person
who has been refused admission to an examination where such examina-
tion is a prerequisite to the issuance of a license unless a hearing was
held prior to such refusal.

Every agency shall afford a hearing upon the request of a person
whose application for a license has been rejected and to whom the agency
has refused to issue a license, whether the same be 4 renewal or a new
license, unless a hearing was held prior to the refusal to issue such license.

Where periodic registration of licensees is required by law the agency
shall afford a hearing upon the request of any licensee whose regisfration
has been denied, unless a hearing was held prior to such denial.

No licensee shall be required to discontinue the operation of a busi-
ness or profession because of the failure of an agency to accept or reject
said licensee's application for a new license of the same type or class, or
renewal of an existing license, or application for registration, prior to the
expiration of the license held by said licensee at the time said application
was made where said application was filed with the agency within the time
and in the manner provided by statute or rule of the agency.

hear
auto
ceus.
to is
exan
ceipt
shall
sons
or al
of tl
prese
may
him.

pensi
licem
quest
notica
of th
licetts
receiI
medi[
notifi
fiftee;
quest(
licens
agenc
in per
witne:

I
such t

7
requir
invalic
issue,

S
this ac
applic:
hearin
orapl

Ir
inor
act, sh
upon I
to.be ^

S,
this ac
witnes
desire,
or wit]



currently
agencies.
uid open

pile cur-
book or

and uni-
ral Code
cy is re-
any per-
ie actual
. Failure
ii of the

t admis-
. license,
11 be in-
ake such
;s act or

; of any
e agency
ent of a

L of any
be after
see or a
udgment

person
agency

r a new
license.

a busi-
,r reject
_lass, or
,r to the
Aication
.he time

APPENDIX TO SENATE JOURNAL 1129

Sec. 154-68. Except in a case where a statute specifically permits a
hearing after a suspension and in a case where a statute provides for an
auton atic termination of a liceuse, an agency shall give notice to the li-
censee or applicant of a hearing prior to the revocation, suspension, refusal
to issue or renew a liceuse, register a licensee, or refusal to adtnit to an
examination. 'Such notice shall be given by registered mail, return re-
ceipt requested, at least fifteen days before the date of such hearing and
shall include: the charges against said licensee or applicant or other rea-
sons for such proposed action; the law or rule of the agency the licensee
or applicant is alleged to have violated, if any; the date, tin7e and place
of the hearing; and the statement that said licensee or applicant may be
present thereat in person, by his attorney, or both, and at said hearing
may present evidence and examine witnesses appearing for and against
him.

Where the statutes specifically perinit a hearing subsequent to a sus-
pension of a license, notice of the agency's decision in suspending the
license shall be sent to such liceasee by registered mail, return receipt re-
quested, not later than the business day next succeeding such decision. Such
notice shall state the reasons for the agency's action, cite the law or rule
of the agency the licensee is alleged to have violated, and state that said
licensee will be afforded a hearing upon request. If within ten days after
receipt of said notice the licensee requests a hearing the agency shall im-
mediately set the date, time and place for sucli hearing and forthwith
notify the licensee thereof. The date set for such hearing shall be within
fifteen days, but not earlier than seven days, after the licensee has re-
quested a hearing, unless otherwise agreed to by both the agency and the
licensee. In the notice giving the date, time and place of hearing the
agency shall inform said licensee that he may be present at said hearing
in person, by his attorney, or both, and may present evidence and examine
witnesses appearing for and against him.

Where a statute provides for an automatic termination of a license
such termination shall be effective without a hearing.

The failure of an agency to give the notices for any hearing it is
required to afford by this act in the manner provided in this section shall
invalidate any decision of the agency in revoking, suspending, refusing to
issue, renew or register a license or admit an applicant to an examination.

Sec. 154-69. The date, time and place of each hearing required by
this act shall be deterinined by the agency. However, if requested by the
applicant or licensee, in writing, the ageucy may designate as the place of
hearing either the county seat of the county wherein such person resides
or a place within fifty miles of such person's residence.

In addition to the licensee or applicant, any person having an interest
in, or likely to be affected by the result of any hearing required by this
act, shall be entitled to be present, in person, by his attorney, or both, and
upon leave of the agency to present evidence and examine witnesses and
to be heard.

Sec. 154-7o. For the purpose of conducting any hearing required by
this act the agency shall have the power to require the attendance of such
witnesses and the production of such books, records and papers as it may
desire, and further to take the depositions of ivitnesses residing within
or witllout the state in the same manner as is prescribed by law for the
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taking of depositions in civil actions in the common pleas court, and for
that purpose the agency tnay, and upon the request of any person re-
ceiving notice of said hearing as required by section 154-68 of the General
Code shall, issue a subpoena for any witness or a subpoena duces tecunl
to compel the production of any books, records or papers, directed to the
sheriff of the county where such witness resides or is found, which shall
be served and returned in the same n anner as a subpoena in criminal case
is served and returned. The fees and mileage of the sheriff and witnesses
shall be the same as that allowed in the common pleas court in criminal
cases. Fees and nlileage shall be paid from the fund in the state treasury
for the use of the agency in the same manner as other expenses of the
agency are paid.

In any case of disobedience or neglect of any subpoena served on any
person or the refusal of any witness to testify to any matter regarding
which he may lawfully be interrogated, it shall be ttle duty of the comtnon
pleas court of any county where sucli disobedience, neglect or refusal oc-
curs, or any judge tbereof, on application by the agency to compel obedi-
ence by attachnient proceedings for contempt as in the case of disobedience
of the requirements of a subpoena issued from such court, or a refusal
to testify therein.

Such hearing shall be fiad and the evidence fot- and against the revo-
cation, suspension, issuance, renewal or registration of a license, or exam-
ination of an applicant for a license or the refusal to admit an applicant to
an examination, shall be submitted as in the trial of civil actions.

At any hearing required by this act a stenographic report of the testi-
mony and other evidence submitted slall be taken at the expense of the
agency. Such report shall include all the evidence upon which the order
of the agency is based.

The agency shall pass upon the admissibility of evidence, but a party
may at the time make objection to the rulings of the•agency thereon, and
if the agency refuses to.admit evidence, the party offering the satne shall
state the nature of such evidence and the facts which such party proposed
to prove thereby, and such statement shall be made a part of thc record
of such hearing.

In any hearing required by this act the agency shall have the power
to call the applicant or licensee, as the case may be, to testify under oath
as upon cross-examination.

The agency, or anyone delegated by it to conduct a hearing, shall have
the authority to administer oaths or affirriiations.

It any hearing required by this act the agency may appoint a referee
or exaniner to conduct said hearing who shall have the same powers and
authority in conducting said hearing as granted heretofore to the agency.
The referee or exaniiner shall submit to the agency written reports setting
forth his findings of fact and conclusions of law. The agency may order
additional testimony to be taken or permit the introduction of furfller
documentary evidence. A report of the referee or examiner may be ap-
proved, modified or disapproved by the agency, and the order of the
agency based on such report or on a transcript of testimony and evidence,
shall have thy same force and effect as if such hearing or hearings had
been conducted by the agency. No such report shall be final until con-
.firmed and approved by the agency as indicated by the order entered on
its record of proceedings.
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After such hearing the agency shall serve by registered mail, return
receipt requested, upon the person or persons affected thereby a certified
copy of the order revoking, suspending, refusing or denying a license, or
refusing to register a license or refusing to adniit an applicant to an exam-
ination.

Sec. 154-71. At any hearing required by this act and in all proceed-
ings in the courts of this state or of the United States to which any agency
is a party, the attorney general or any one or more of his assistants or
special counsel who have been designated by him to act as attorney for the
agency shall represent the agency.

Sec. 154-72. There is hereby created an administrative board of re-
view which shall be composed of three members; not more than two of
whom at any time shall be affiliated with the same political party. Imme-
diately after this act becomes effective the governor, with the advice and
consent of the senate, shall appoint three members of the adniinistrative
board of review, one for a term ending on the second Monday in Febru-
ary, 1945, one for a term ending on the second Monday in February, 1947,
and one for a term ending on the second Monday in February, 1949.

At the end of such terms, successors of each such members of the
administrative board of review shall be appointed by the governor, with
the advice and consent of the senate, for terms of six years each; the
respective terms of the successors of such members to commence on the
day following the second Monday in February, 1945, the day following
the second Monday in February, 1947, and the day following the second
Monday in February, 1949. Biennially thereafter a member shall be so
appointed for a term of six years, commencing on the second Monday
in February.

Any member of the administrative board of review may be removed
from office for any of the causes and in the n-anner provided in section Tg
of the General Code of Ohio. Anyvacancy in the office of member of
the administrative board of review shall be filled pursuant to section 12
of the General Code. An appointment to fill a vacancy shall be for the re-
mainder of the term in which the vacancy occurs and until his successor
is appointed and qualified. ,

Each member of the administrative board of review shall receive an
annual salary of seven thousand five hundred dollars, together with his
actual necessary traveling expenses incurred in the performance of his
official duties, payable in the same manner as the salary of other state
officials.

Each member of the administrative board of review shall have the
same qualifications as a judge of the court of common pleas, shall devote
his entire time to the duties of his office, and shall not hold any position
of trust or profit under the authority of this state or of the United States,
or engage in any occupation or business interfering with or inconsistent
with his duties as a men-iber of the administrative board of review, or
serve on or under any colnmittee of any political party.

Each member of the administrative board of review before entering
upon the duties of his office shall take and subscribe the oath of office
required by law. Such oaths shall be filed in the office of the secretary
of state.
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Sec. 154-73. The administrative board of review shall have the fol-
lowing powers and duties:

(a) To review the order of any agency in adopting, amending or
uscinding any rule, and to declare invalid any rule determined by the
administrative board of review to be unreasonable or unlawful.

(b) To review the order of any agency in revoking, suspending, re-
fusing or denying a license, in refusing to register a license, or in refus-
ing to admit an applicant to an examination; and to affirm the order of
said agency if it finds the sanie to be reasonable and lawful, or to reverse,
vacate or modify the order of said agency, if it finds the saine to ba un-
reasonable or unlawful.

(c) To receive, investigate, hear and recommend the allowance or
disallowance of claims against the state for the payment of which no
monies have been appropriated.

(d) To adopt, aniend and rescind rules of procedure required in
the perfor nance of its duties.

(e) To appoint, employ, fix the compensation and determine the
duties of such employees as may be necessary in the administration of its
duties as required by this act.

(f) To exercise and perform any and all other powers and duties
herein or hereafter conferred upon it by law.

Sec. 154-74. T'he administrative board of review shall be in con-
tinuous session and open for the transaction of business during all the
business hours of each and every day, excepting Sundays and legal holi-
days. All sessions of said board shall be open to the public, and sessions
of said board shall stand and be adjourned without further notice thereof
on its records.

All of the proceedings of the administrative board of review shall
be shown on its record of proceedings which said board is hereby required
to maintain and which shall be a public record.

Any investigation, inquiry or hearing which the said board is author-
ized to hold or undertake may be held or undertaken by or before any one
member of the board. All orders of the administrative board of review
shall be made upon the affirmative vote of, at least, a majority of its mem-
bers.

The office of the administrative board of review shall be in the Ohio
departments building in the City of Columbus. It shall be the duty of the
director of public works to provide suitable office space for the use of said
board and upon request of said board to make available for its use hearing
rooms within said building.

The administrative board of review may hold sessions in the court
house of any county in this state and upon its request the board of county
cotnmissioners of any county shall provide suitable accommodations in the
court house for that purpose.

Sec. 154-75. Any person adversely affected by an order of an
agelncy in adopting, amending or rescinding a rule of general and uniform
operation may appeal.to the administrative board of review on the ground
that said agency failed to comply with the law in adopting, amending,
rescinding, publishing or distributing said rule, or that the agency's order
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in adopting, amending or rescinding said rule was unreasonable or
nnlawful.

Any such person desiring to appeal shall file a notice of appeal with
the agency settin forth the order a ealed from and the rounds of his
appeal. Suc notice o appeal shall be filed within ten days after the
or er o said agency and prior to the effective date of such rule, an end-
ment or order of rescission and such notice shall operate as a stay of the
effective date thereof unless the appeal shall have been heard and deter-
mined prior to such effective date. A copy of said notice of appeal forth-
with shall be filed by appellant with the administrative board of review.

Within ten days after a notice of appeal is filed the agency shall trans-
mit to the administrative board of review a transcript of its record of
proceedings relating to said rule. Within three days after receiving the
transcript of the record the admiivstrative board of review shall set the
date, time and place for a hearing and immediately notify the appellant
and the agency thereof. Such hearing shall be held within twenty days
after receiving the transcript of the record and the decision of the ad-
ministrative board of review shall be rendered within thirty days after
the conclusion of said hearing and upon consideration of any testimony
and evidence adduced at said hearing, the arguments, and briefs of coun-
sel, and the transcript of the record of proceedings as transmitted by the
agency.

If the administrative board of review decides that the procedural
requirements in adopting, amending or rescinding a rule have been com-
plied with by the agency and that the order of the agency in adopting,
amending or rescinding such rule was reasonable and lawful it shall affirm
the order of the agency. If the administrative board of review decides
that the procedural requirements in adopting, amending or rescinding
a rule have not been complied with by the agency or that the order of
the agency was unreasonable or unlawful it shall declare invalid such
order by said agency.

Any order of the administrative board of review in reviewing on
appeal an order of any agency in adopting, amending or rescinding a rule
shall be final unless an appeal is taken therefrom as hereinafter provided,
but no person affected thereby shall be thereafter precluded from attacking
the reasonableness or legality of any rule in its application to a particular
set of facts or circumstances.,

Sec. 154-76. Any person whose license has been revoked or sus-
pended, or whose application for a license, renewal of a license, registra-
tion as a licensee, or admission to an examination for a license, has been
rejected by any agency and any person granted leave by an agency to
intervene may appeal to the administrative board of review from the
order of said agency.

Any such person desiring to appeal shall file a notice of appeal
with the agency setting forth the order appealed from and the grounds
of his appeal. A copy of such notice of appeal forthwith shall be filed
by appellant with the administrative board of review.

The filing of a notice of appeal shall not automatically operate as a
suspension of the order of an agency; however, if it appears to the admin-
istrative board of review that an unusual hardship to the appellant will
result from the execution of the agency's order pending determination
of the appeal the administrative board of review may grant a suspension
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and fix its terms and conditions. Such notice of appeal shall be filed within
ten days after the appellant receives notice of the agency's order.

Within ten days after receipt of notice of appeal from an order in any
case wherein a hearing is required by this act the agency shall prepare
and certify to the administrative board of review a complete record of
the proceedings in said case. Such record shall include: the application
filed with such agency wllether the same be for a license, renewal, registra-
tion thereof, or for admission to an examination; a copy of the license
if a license was issued or if not issued then a copy of the letter rejecting
said application; a copy of the notice of hearing as required by Section
154-68, General Code, and the receipt showing service thereof ; the steno-
graphic report of the testimony offered and the evidence submitted at said
hearing, and the order of the agency in such case as entered in its journal.
Such record shall be prepared and transcribed at the expense of the appel-
lant.

In the hearing of the appeal the administrative board of review shall
be confided to the record as certified to it by the agency unless in the
exercise of its discretion the said board grants an -application for the ad-
mission of additional evidence in the hearing before said board.

The administrative board of review shall conduct a hearing on stich
appeal as soon as possible. At such hearing counselinay be heard on oral
argument, briefs may be submitted and evidence introduced if the board
has granted an application for the presentation of additional 'evidence.

The decision of the administrative board of review may affirm, re-
verse, vacate or modify the order of the agency complained of in the
apeal and its order shall be final and conclusive unless reversed, vacated
or modified by an appeal to the supreme court of Ohio as provided in
section 154-79 of the General Code.

The administrative board of review shall certify its order to such
agency or take stich other action in connection therewith as may be
required to give its order effect and shall serve by registered mail, return
receipt requested, upon the person or persons affected thereby a certified
copy of its order.

Sec. 154-77. The proceeding to obtain a reversal, vacation or modifi-
cation of an order of the administrative board of review shall be by ap-
peal on questions of law to the supreme court of Ohio on leave first,
obtained.

Appeals from orders of the administrative board of review deter-
mining appeals from orders of any agency in adopting, amending or
rescinding any rule, in reviewing on appeal the order of any agency
revoking, suspending, refusing or denying a license, or refusing to register
a licensee, or refusing to adniit an applicant to an examination, or in affirm-
ing the order of said agency if it finds the same to be reasonable and
lawful, or in reversing, vacating or n-iodifying the order of said agency
if it finds the same to be unreasonable or unlawful, may be instituted on
leave first obtained by any of the agencies or persons who were parties
to the appeal before the adininistrative board of review.

Such appeals shall be taken within twenty days after the date of
the entry of the order of the administrative board of review on the jour-
nal of its proceedings, by the filing by appellant of a notice of appeal
with the administrative board of review. Such notice of appeal shall set
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forth the order of the administrative board of review appealed from and
the errors therein complained of. A copy of sucli notice of appeal forth-
with shall be filed by the appellant with the supreme court.

The filing of a notice of appeal shall not automatically operate as a
suspension of the order of the administrative board of review; however,
if it appears to the supreme court or a judge thereof that an unusual
hardship will result from the execution of the order of the administrative
board of review pending determination of the appeal, the snprenie court or
a judge thereof may grant a suspension and fix its terms and conditions.

The administrative board of review, shall, within ten days after the
filing of such notice of appeal, file with the suprenie court a certified
transcript of the record of the proceedings of the administrative board of
review pertaining to the order complained of, iucluding a transcript of the
proceedings before the agency and any additional evidence considered
by the board in making such order.

If upon hearing and consideration of sucl record and evidence the
supreme court is of the opinion that the order of the adniinistrative board
of review appealed from is reasonable and lawful it shall affirm the same,
but if the suprenie court is of the opinion that such order of the ad-
ministrative board of review is unreasonable or unlawful, it shall reverse
and vacate same or it may modify same and enter final judginent in ac-
cordance with such modification.

The clerk of the suprenie court shall certify the judgn ent of the
court to the administrative board of review which shall certify such
judgment to such agency or take such other action in connection there-
with as may be required to give the judgment effect.

Sec. 154-8. The sundry claims board of the state of Ohio shall be
abolished as of the date of the taking effect of this act.

All papers, statements and copies thereof, relating to sundry claims
now filed in the office of the department of finance, shall be turned over
to the administrative board of review created by this act, and all clainis
pending before said sundry claims board shall be transferred to and dis-
posed of by said administrative board of review in the same manner as
though they originally had been filed with the adnilnistrative board of
review and in accordance with the laws and rules pertaining to the ad-
ministrative board of review.

Sec. 154-79. The administrative board of review is exclusively em-
powered to hear and reconimend the approval or disapproval of claims
against the state of Ohio for the payment of which no monies have been
appropriated. Said board is authorized to receive original papers repre-
senting such claims against the state of Ohio. Such claims shall be filed
and properly designated either by nuniber or short title or both, and shall
be carefully investigated by such board.

For the purpose of determining the merit ot any claini filed with it,
the board shall exercise such powers of investigation, hearing and deter-
mination as are conferred upon it by section 154-73 of the General Code,
hefein enacted.

Upon the request of a daimant the board shall afford a hearing on
claims filed with it, and the procedure for such hearing shall be in accord-
ance with the requirements of this act governing the procedure on hearings
as provided in section 154-70 of the General Code. Such hearing shall



1136 APPENDIX TO SENATE JOURNAL

be held by the board within forty-five days after the request for such
hearing has been made, but not earlier than thirty days after such request.

When the tin e, place and date of the hearing have been set by the
board, notice tliereof shall be sent the claimant and the agency of the
state governn7ent through which the claim arose, if any. Whenever an
agency of the state government is involved, the board shall furnish such
agency with a copy of the claim as filed with it. The proper representa-
tive or representatives of the agency may be required to appear at the
hearing as any other witness or witnesses for the purpose of testifying
under oath and shall be subject to examination and cross-examination. -

Sec. 154-8o. The board is en-ipowered to adopt rules and regulations,
not inconsistent with this act and the constitution and laws of this state
or of the United States, governing the procedure in the receiving, hearing
and deterniining of the claitns provided for in section 154-79 of the Gen-
eral Code; provided that in the adoption, amendment and rescission of
such rules compliance be liad with the provisions of this act respecting
the subject matter of rules.

Sec. 154-81. Every daint shall be presented to the board within the
period of two years after the claim has accrued; except where the claim-
ant has been under legal disability, such as set forth in section 1I229 of
the General Code, in which event, the claim must be filed within one year
after such disability has been renioved.

Sec. 154-82. The decision of the board as to each claim shall be in
the form of a recommendation to the next general assembly as to the
allowance or disallowance of such claim, from which decision there shall
be no appeal, as provided in Sec. 154-77 of the General Code.

Sec. 154-83. The director of finance shall include all clainls allowed
by the board in the state budget estimates.

Upon the convening of the regular session of each general assembly
the board shall prepare and deliver to the chairman of the finance com-
mittees of the senate and of the house of representatives promptly upon
the appointment of such chairman a list of all the claitns filed witli it
since the submission of its list to the next previous general assembly,
together with a report of the proceedings liad by said board respectitig
each claim and the recommendation of the board as to allowance or dis-
allowance of every claim.

All records of the administrative board of review respecting such
claims shall be available to the finance committees of the senate and of
the house of representatives in their deliberations incident to the prepa-
ration of the sundry clain-is appropriation bill.

No claiin shall beconie an obligation of the state unless and until it
shall have been approved by the general assembly and a specific appro-
priation for the paynient thereof shall have been made by the general
assembly and the auditor of state has issued his warrant on the treasurer
of state, under the provisions of section 243 of the General Code. Before
isstting such warrant, the auditor of state shall secure an affidavit fronz the
claimant that there is no sum owing by claimant to the state of Ohio or
claimed by the state of OhiO to be due it from such ciainiant. In tbe event
there is a sum owing by claimant to the state of Ohio or claimed by the
state of Ohio to be due it from such claimant, the auditor of state shall
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ascertain the correct aniount of such sum and deduct it froni the award
received by the claimant. The aniount so deducted shall be credited by
the auditor of state into the respective fund or funds to which it is owing
and the auditor of state shall issue his warrant on the treasurer of state
for the balance of the claim payable to the claimant, under the provisions
of section 243 of the General Code.

*

Section 2. If any provision of this act shall be held unconstitutional
such holding shall not affect any of the other provisions of this act, not
inseparably connected in meaning and effect with such part so lleld un-
constitutional.

Section 3. That sections 154-36, 161-I, 27o-6, 710-45, 871-53,
I0I038-8, I052, io8o-ri, 1089-8, I276, I295-31a, 1327, 1334-19, 5805-23,
6302-I2, 6302-13, 6373-43, 6373-44, 9643-2 and 12730-5 of the General
Code are hereby repealed.

a. Act creating the Commission

(Amended Senate Bill No. 324)

.ANACT

To pr.ovide for the appointment of an adnlinistrative law
commission whicll shall study the administrative
practice, procedure and process of review now in
effect among the several departments, commissions,
boards and bureaus of the state governnient, ex-
ercising regulatory or supervisory functions, and
prepare and submit to the governor and the general
assembly a report recommending such changes as
will expedite, silnplify and make niore uniform the
adtninistrative practice, procedure and review anlong
said administrative agencies, and draft proposed leg-
islation necessary to carry into effect. such changes.

Be it enacted by the Gecteral Assembly of the State of Ohio:

SECTION I. There is hereby created an administrative law commis-
sion consisting of eleven n'ienibers as follows: The attorney general; the
president of the senate, the president pro tempore, and two members of
the senate appointed by the president pro ten pore thereof;the speaker of
the house of representatives, and two members of the house of represen-
tatives appointed by the speaker thereof; and three citizens appointed by
the governor.

Not more than one of the members appointed to said coniniission by
the president pro tetnpore of the senate and not more than one of the
menlbers appointed to said conlnlission by the speaker of the house of
representatives, and not n ore than two of the n enibers appointed to said
connnission by the governor shall be menlbers of the same political party.

All appointments to the administrative law commission shall be made

* The amendments to the existing statutes are omitted.

72 s. 7.
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within thirty days after this act effect. Vacancies on the conlmission
among those appointed by the governor shall be filled by hiin; vacancies
among those appointed by the president pro tempore of the senate shall be
filled by him froni the nlembership of the senate; and vacancies among
those appointed by the speaker of the house shall be filled by him from the
membership of the house of representatives. The members of the commis-
sion shall serve without pay, but shall be reimbursed for their actual
traveling and other necessary expenses incurred in connection with the
duties of the conlmission.

Within ten days after the date of appointment of members to said
commission, the governor sliall call a meeting of the commission, and at
such meeting the commission shall organize fiy selecting a chairman and a
vice-chairman, employ a secretary and such clerical and other assistants
as shall be necessary, and adopt rules of procedure.

The various departments, commission,s, boards and bureaus of the
state government shall render every reasonable service in furthering the
work of the administrative law commission and shall make available to
said commission all records requested by it. The commission shall pro-
ceed with all reasonable dispatch in the study of the practice, procedure
and process of review before the several administrative departments,
commissions, boards and bureaus of the state government; prepare a
report with recommendations intended to malce said practice, procedure
and review more uniform, siniplified and designed to expedite the busi-
ness of such administrative agencies; and such cominission shall submit
the draft of such proposed legislation as is deemed necessary to carry
into effect the commission's recommendations. The commission shall
complete its work and submit its report, together with proposed legislation,
to the governor and general assembly on or before December 15, 1942-

HAROLD W. HOUSTON,
Speaker pro tena. of the House of Representatives.

PAUL M. HERBERT,
President of the Senate.

Passed,May 8, 1941.

Approved May 22, 1941.

JOHN W. BRICKER,
Governor.

Filed in the office of the Secretary of State at Columbus, Ohio, on
the 22nd day of May, A. D. 1941.

I hereby certify that the foregoing is a true copy of the engrossed bill.

JOHN E. SWEENEY,
Secretary of State.
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Appellee, GeaugoL Quality Long Term Care Realty, LLC, respectfully moves the Court to

dismiss this appeal for laick ofjurisdiction pursuant to the Ohio Supreme Court's May 7, 2009

decision in Medcorp, Inc. v. Ohio Dept. of Job and Family Serv., Nos. 2008-0584 and 2008-

0630, 2009-Ohio-2058, a copy of which is attached.

The Supreme Court held in Medcorp that "parties filing an appeal under R.C. 119.12

must identify specific legal or factual errors in their notices of appeal, not simply restate the

standard of review for such orders." Medcorp, Inc., 2009-Ohio-2058, ¶ 2 (emphasis added). The

failure to comply with thns requirement is a jurisdictional defect that mandates dismissal of the

appeal. Icl., ¶¶ 21-22 (firkding that "court lacked jurisdiction" to consider appeal for deficiency in

the Notice of Appeal). Appellant failed to comply with this mandatory requirement under R.C.

119.12, and its appeal mlist accordingly be dismissed. (See Notice of Appeal.)

Appellant's Notide of Appeal simply states:

[1] The appeal isttaken to the Tenth Appellate District Court mf Appeals. The
Adjudication Order is not in accordance with law and is not stipported by reliable,
probative, and substantial evidence. [2] The Appellant incorporates by reference
the Objections to!the Report and Recommendation filed befone the Ohio
Department of Ohio, a copy of which is attached, and which gets for some of the
errors of fact and'ilaw which are the subject of this appeal. [3) In addition
Appellant object9 and assigns as error the Director's "finding5 and conclusions"
numbered 1, 2, 4; 5, 6, 7, 8, 9 and 10 as such are contrary to lt<w, the Director's
powers, and are qot supported by evidence of sufficient relialiility, probative and
substantial charadter to warrant the decision made. (Emphasis added).

Appellant's Notide of Appeal is therefore defective under R.C. 119.12:
L---;:, ct",e-t ^ re^ 6e k os la+ ^^.

1. The first sentence in the Notice of Appeal merely recites the standard of review for the 6 3'?o2. 60(F)

appeal in violation of R.C. 119.12. See Medcorp, Inc., 2009-Ohio-2058, ¶ 2(holding that lo 4412 j

d.pM1,q nol tv
"parties filing an appeal under R.C. 119.12 must identify speaific legal or actual errors in

their notices of appeal, not simply restate the standard of rlview for such orders") Lv,, rot..x
a 6,-,Igh

(emphasis added). 4 `svDcf
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2. The second sentehce fails as a matter of law:

a. The sentefice merely references the Objections to the Hearing Examiner's

January 12, 2009 Report and Recommendation and does not assign any errors to

the Director of Health's February 23, 2009Adjudication Order. The Hearing

Examiner's January 12, 2009 Report and Recommend'ation is not on appeal

befor.e this Court. The only order on appeal before this Court is the Director of

Health's F?ebtuary 23, 2009 Adjudication Order.

i. The assigned errors in the Notice of Appeal mwst be the alleged errors in

the Director of Health's Adjudication Order, which is the appealed order,

and not in the Hearing Examiner's Report and Recommendation, which is

not on appeal.

ii. To the extent that Appellant may want to challenge the Director of

Health's acceptance of certain findings by the Hearing Examiner, its

Nmtice of Appeal must specify why it believes the Director of Health erred

in accepting the Hearing Examiner's findings and not why it believes the

Hearing Examiner was wrong. This is not the question before the Court in

this appeal.

iii. Altlowing an appellant to merely incorporate its objections to a hearing

examiner's report and reconunendation as the assigned errors in a notice

of!appeal defeats the purposes of R.C. 119.12, which requires the

appellant to state the "grounds of the party's appeal." As the Supreme

Court held in Medcorp, "to comply with R.C. 119.12, an appealing party

mitst state in its notice of appeal the specific legal and/or factual reasons

80207496.1 3



why it is appealing." Medcorp, 2009-Ohio-2058, ¶ 11. It cannot rely on

objections it filed on January 20, 2009-before the AdiudicaHon Order

was even issued-as the grounds for its appeal of the February 23, 2009

Adjudication Order.

b. Even if the Court were to accept the second sentence's generic reference to

objectionA to the Hearing Examiner's January 12, 2009 Repor[ as sufficient

grounds uhder R.C. 119.12 to appeal the Director of Health's February 23, 2009

Adjudicatlon Order, which Appellee respectfully subnuits cannot be done under

Medcorp, {the second sentence still fails to comply with Medcorp because it

expressly states that it simply sets forth "some of the ekrors" and not all of the

errors. (Notice of Appeal)

3. The third sentence in the Notice of Appeal equally fails as a nDatter of law under R.C.

119.12 because it, merely regurgitates the standard of review without specifying the

errors, which the'Supreme Court prohibited in Medcorp. See Medcorp, Inc., 2009-Ohio-

2058, ¶ 2

In Medcorp, the Supreme Court went into depth as to what a notice of appeal must

contain to pass muster utider R.C. 119.12. It held that appellants must "designate the explicit

objection they are raising to the administrative agency's order, muchpn the same way that

appellants in a court of appeals must assert specific legal arguments iIr the form of assignments

of error and issues for re$iew, App.R. 16(a)(3) and (4), and appellantO in this court must advance

propositions of law, S.CtuPrac.R. III(l)(B)(4) and V1(2)(B)(4)." Medcorp. Inc., 2009-Ohio-2058,

¶ 11. The Court even gave specific examples of what such a notice oif appeal must include:

In this case, Medcotp claimed that the department's audit detirmination was
based on a flawed statistical-sampling methodology for which there is no
provision in the department's internal procedural manuals. Thus, in its notice of

80207496.1 4



appeal, Medcorpicould have stated, "The department erred when it employed a
flawed statistic^sampling methodology to support its audit tinding against
Medcorp" or " e department used a statistical-sampling methodology not
provided for in its internal procedural manuals." If Medoorp believed that the
department acted in contravention of a specific statute, it could have simply said,
"The departmerMt's audit was not conducted in compliancfe with" the statute.

Id., ¶ 12 (emphasis added). Appellant's Notice of Appeal in no way meets this requirement, and

its appeal must be dismiSsed for lack ofjurisdiction.

For all of the for^going reasons, the Court should dismiss this appeal for lack of

jurisdiction.

Respectfully submitted,

,^ ^

Simon (00385 8) ^
Majeed G. Makhlowf (0073853) ^
Taft Stettinius & Hollister LLP l4V4
200 Public Square, Suite 3500
Cleveland, Ohio 44114
(216) 241-2838
(216) 241-3707 - facsimile
esimon@fafilaw.com
mrnakhlou,J@laflaw. com
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CERTIFICATE OF SERVICE

This is to certify Rhat on this 8'h day of May, 2009, a copy of the foregoing was served on
all counsel of record by {]epositing a copy of same in the U.S. Mail, postage-prepaid, addressed
to the following:

Geoffrey E. Webster, Esq.
Chester, Wilcox & Saxbie LLP
65 East State Street, Suite 1000
Columbus, Ohio 43215
Facsimile: 614.221.4012
Attorney for Appellant

Dominic Chieffo, Esq.
Assistant Attomey Gendral
Health & Human Services Section
30 East Broad Street
Columbus, Ohio 43215
Attorney for Appellee Ohio Department of Health

/04hc!( 24 eN,Ly"je
One df the Atto eys for Appellee Geauga
Quality Long Term Care Realty, LLC
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