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I. INTRODUCTION

Mr. Hartmann characterizes Ms. Lambert's action for damages against him in

colorftd but pejorative terms such as "transparent," "legal hopscotch" and even as a

"ruse." But, no matter liow desperate Mr. Hartmann's attempt to recast Ms. Lambert's

Complaint from a suit seeking damages from him individually into a suit solely against a

political subdivision, certain realities remain unassailable.

First, Mr. Hartmann was sued and not the public office he once held; second, as

an elected official, Mr. Hartmann is by definition an "employee" of a political

subdivision; third, employees of political subdivisions can be held liable for and stripped

of their statutory immunity as a result of reckless, willful and wanton acts they perform

in the course of their public duties; and fnially, Ms. Lambert pled facts in her Complaint

that are sufficient to establish claims for relief against Mr. Hartmann.

Reduced to its essence, Mr. Hartmann's argument is that this Court should

engage in a wholesale rewriting of R.C. Chapter 2744 so that every employee of a

political subdivision acting in an "official capacity" - even those who harm another

maliciously, in bad faith, willfully, wantonly or recldessly - is immune from liability.

Mr. Hartmann offers no valid legal authority to support his argument. Instead, he relies

solely upon a tortured interpretation of Ms. Lambert's Complaint and a dubious public

policy argun7ent that drastic judicial activism is warranted to override the "burdens"

imposed upon a political subdivision when an employee is sued.

II. STATEMENT OF T HE FACTS

A. THE HISTORY OF WWW.COURTCLERK.ORG.

In Februaiy 1999, then-acting Hamilton County Clerk of Court James Cissell

began publishing every document filed with his office (except juvenile and sealed
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records) on a publicly accessible website located at www.courtclerk.org. (Tr. R. i,

Complaint at ¶8).

Included among these documents were copies of traffic citations containing the

name, address, date of birth, social security number, driver's license number and

signature of the individual to wliom the citation was issued. (Id. at ¶i.o). The citations

were published on the website without redacting any of this personal information. As a

result, the website made it convenient and free for individuals to anonyinously search,

view and print the citations - and all of the personal information of the individual to

whom they were issued. (Id. at ¶8).

B. MR. HARTIVIANN'TAKBS OFFICE; IS REPEAT EDLY AVARNED THA.T THE
WEBSI'I'E IS BEING ITSED BY CRIMINALS TO FACILTTATE IDENTI'I'Y THEFT.

Shortly after the Clerk's website was launched in 1999, it became clear that it was,

in Mr. Cissell's own words, a "privacy hornet's nest." (Id. at ¶12 and Complaint Exhibit

5). In September 2002, The New York Times ran a feature titled "Dirty Latmdiy, Online

for All to See" describing how an identity thief accessed the Hamilton County Clerk of

Court's website (www.courtclerk.org), obtained an individual's personal information on

a speeding ticket, and proceeded to use that information to commit identity theft. (Id. at

113 and Complaint Exhibit 5).

In February 2003, Appellant Greg Hartmann was appointed to succeed Mr.

Cissell as Hamilton County Clerk of Courts after Mr. Cissell was appointed to the Bench.

(Id. at ¶5). Shortly after taking office, Mr. Hartmann was pointedly warned about the

security concerns relating to the website, most specifically that individuals' "social

security numbers [we]re available" to the public. (Id. at ¶14).
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In the month of June 2003, Mr. Hartmann was warned on at least four occasions

that his practice of publishing individuals' social security numbers on the website was

putting individuals at great risk for identity theft. (Id. at ¶i5 and Complaint Exhibits 6-

9). In one e-mail, the Administrator of the Hamilton County Board of Elections warned

Mr. Hartmann:

As you luiow in the tinies in which we live, identity theft is becoming easier
with all of the new teclmology available. With that said, I feel that there
should be a paradigm shift specifically as it relates to certain sensitive
information being accessible by anyone from anywhere in the world.
When an individual gets a drivers license it is now voltmtary to include it
on your license. So if you have the simplest case and it reqtures a SSN,
your information is put out on the site for everyone to see. (Id. at Exhibit
7).

In another, a professor at Vanderbilt University advised Mr. Hartmann that the site

provided "all of the information you need to steal someone's identity, without anyone

having a record that you have done that" and warned that, "[w]hen someone has their

identity stolen, they pay for life." (Id. at Exhibit 9).

Disregarding these express warnings, Mr. Hartmann continued to publish traffic

tickets on his website without redacting any of the personal information. (Id. at ¶16).

C. Ms. LAMBERT'S IDENTITY IS STOLEN BY THIEVES WHO OBTAINED HER

PERSONAL INFORMATION FROM MR. HARTMANN'S WEBSITE.

In September 2003, Appellant Cynthia Lambert received a traffic citation from

the Hamilton County Sheriffs Department. (Id. at ¶6 and Complaint Exhibit i(note:

Ms. Lambert's personal information was redacted by counsel). The deputy who issued

the citation listed Ms. Lambert's name, home address, date of birth, social security

mimber, and physical description and obtained. her signattue on the citation. (Id. at ¶7

and Complahit Exhibit i). He also listed her driver's license number, but in doing so,
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incorrectly transposed one digit. (Id. at ¶r9). Pursuant to Mr. Hartmaim's directive, Ms.

Lambert's citation was published in tmredacted form on www.cotartclerk.org. (Id. at ¶6).

One year later, in September 2004, Ms. Lambert leamed that an identity thief

named Traci Southerland had accessed her traffic citation at www.courtclerk.org and

used Ms. Lambert's personal information to create a fraudulent driver's license in Ms.

Lainbert's name. (Id. at ¶i9). Ms. Southerland then used Ms. Lanibert's identity to open

charge accotmts at Sam's Club and Home Depot and incurred over $20,000.00 in

unauthorized charges under her name. (Id. at ¶¶ 174$, 25-26). Detectives from the Blue

Ash Police Department advised Ms. Lambert that the thief was able to obtain her

personal information from her traffic citation because it was published on the Hamilton

County Clerk of Court's website. (Id. at ¶¶ 19-20).

D. MS. I.AMBERT CALLS MR.HARTiVIANN TO COMPLAIN OF IDENTITY THEFT;
TOLD SHE CANNOT "PROVE" HIS WEBSITE WAS THE SOURCE.

After learning from police that her identity had been stolen as restilt of Mr.

Hartmanri s publication of her information on his website, Ms. Lambert phoned Mr.

Hartmaml's office to advise him of how she had been victimized. (Id. at ¶21). She was

comlected to Mr. Hartmann's chief deputy who, after hearing of her identity theft,

advised Ms. Lambert that removing the doctunents from the internet would be too

inconvenient because it would require vast amotmts of manpower. (Id.). Mr.

Hartmann's spokesman further advised Ms. Lambert that she would not be able to

prove that www.courtclerk.org was the source of her personal infoi7nation,

notwithstanding the seemingly implausible likelihood that Ms. Southerland could have

found Ms. Lainbert's driver's license on a sotuce other than the easily accessible county

clerk's website. (Id.).
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E. A FEDERAL INVESTIGATION REVEALS OVER 100 VICTIMS OF IDENTITY
THEFT REI.ATED TO MR. HARTMANN'S WEBSTI'E.

Ms. Southerland, the individual who stole Ms. Lambert's identity, advised federal

authorities that her crime ring used www.courtclerk.org to obtain information to

facilitate not only the theft of Ms. Lanlbert's identity, but dozens of others. (Id, at ¶25).

Indeed, the FBI concluded that the identities of over ioo individuals were stolen by a

crime ring that used www.courtclerk.org to obtain personal information. (Id. at ¶26).

This single ring racked up a total of Sgoo,ooo.oo in fraudulent charges. (Id.).

F. Ms. I..AMBERT FILES A FEDERAL LAWSUIT AGAINST MR. HARTiVIANN; HE

IMMEDIA'I'ELY DISCONTINLTES PUBLISHING TICKETS ONLINE.

On Deceinber 20, 2004, Ms. Lanzbert filed a federal lawsuit against Mr.

Hartmann and the Hamilton County Board of Commissioners seeking an order

restraining Mr. Hartmann from continuing to publish unredacted traffic tickets online.

Lambert v. Hartmann, et al., S.D. Ohio Case No. 04-cv-00837 (Doc.i). So as not to

draw the attention of would-be identity thieves risk additional victims, Ms. Lambert

filed her lawsuit under seal. (Id.).

The following day, the Mr. Hartmann held a public press conference announcing

that he had discontinued the practice of publishing docuinents on his website due to

concerns abottt information security. (Tr.R. 1, Complaint, at ¶¶4, io).

Two years later, the district court dismissed Ms. Lambert's federal claim, holding

that the purely financial harm suffered by Ms. Lambert as a result of the violation of her

privacy did not rise to a constitutional level so as to support a 42 U.S.C. 1983 claim.

Lcmzbert v. Hartmarm, et al., S.D. Ohio Case No. 04-cv-00837 (Doc. 69). The district

court declined, however, to exercise pendant jurisdiction over Ms. Lalnbert's state law

claims. (Id.).
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G. Ms. LAMBERT REFILES HER STATE CLAIMS; TRIAL COURT DISMISSES

CLAIMS WITI-IOU'I' OPEVION.

On January 25, 2007, Ms. Lambert filed this lawsuit against Mr. Hartmann

alleging claims of invasion of privacy, public nuisance, and violations of R.C. 1347.1o(A)

and (B). (Tr. R. 1, Complaint, attached as Exhibit B).1 On April 13, 2007, Mr. Hartmann

moved to dismiss the Complaint based upon a myriad of defenses including statutory

immunity. (Tr. R. 28). On August 2, 2007, the trial cotirt granted the motion to dismiss

in a single page Entry stating only that the "Complaint fails to state a claim for relief

according to Civ. R. 12(B)(6) and 12(C)." (Tr. R. 44, Order).

H. THE APPEALS COLTRT REVERSES, HOLDS THAT Ms. LAMBERT

ADEQUATELY PLED HER CLAIMS AGAINST MR. HART'1VIANN

Ms. Lambert filed a timely Notice of Appeal on August 23, 2007. (Tr. R. 46). On

September 28, 2oo8, the First District Court of Appeals reversed the trial court's

decision on several grounds, holding that Ms. Lambert timely and adequately pled her

claims against Mr. Hartmann and he was not entitled to immunity under R.C. Chapter

2744. Lambert v. Hartniann, 178 Ohio App.3d 403, 2oo8-Ohio-49o5, 898 N.E.2d 67 at

1i31.

Mr. Hartmann appealed the First District's decision to this Court solely on the

issue of immunity, specifically whether the appellate court erred in holding that

I Mr. Hartmann has misapplied Civ.R. 25(D) in an attempt to substitute his successor,
Patricia Clancy, as the defendant in this lawsuit during the pendency of the appellate
process. Such substitution is clearly inappropriate tmder the circumstances. The Staff
Notes to Civ. R. 25(D) expressly state that where, as here, an elected official can be held
"liable out of personal assets for wrongs committed in his official capacity," Civ. R. 25(A)
- not Civ. R. 25(D) - controls. To hold otherwise would allow an elected official to
escape all personal liability for his willful, wanton and/or recldess actions simply by
leaving office.
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"[2744•o2] does not apply to elected. officials or individual employees of a political

subdivision." Id. at ¶iI (internal citations omitted).2

III. ARGUMENT IN OPPOSITION

APPELLANT'S PROPOSTTION OF LAW: IMMiJNITY FROM SUIT PURSUAIVT
TO R.C. 2744.02 IS AVAILABLE TO ELECTED OFFICIALS SUED IN THEIR

OFFICIAL CAPACITIES.

A. Appellee sued Mr. Hartmann in his individual capacity as an
employee of Hamilton County.

Mr. Hartmann contends that Ms. Lambert's claims against him were based upon

actions he tmdertook in his official capacity as Clerk of the Hamilton County Court.

According to Mr. Hartmann, Ms. Larnbert's claims are not actions against him

personally but constitute claims brought solely against the public office previously held

by Mr. Hartmann.

Mr. Hartmann's arguments, however, are belied by the face of the Complaint.

The Complaint makes clear that the actions challenged as violative of Ms. Lambert's

rights tmder various statutory provisions and the common law are the actions of Mr.

Hartmann and not those of his public office. By way of illustration, the case caption

reflects without qualification that Greg Hartmann, Hamilton County Clerk of Courts

was named the sole party defendant in this action. Ms. Lambert did not name or serve

Hamilton Cotu-ity, Ohio, the Hamilton Cotmty Commissioners, or the Office of the Clerk

2 Regardless of how this Court decides the question before it, Ms. Lambert's claims
against Mr. Hartmann under R.C. 1347.10 must be remanded to the trial court. R.C.
1347.10 expressly imposes civil liability on "any person who directly and proximately
caused the harm" in connection with the use of personal information maintained in a
personal inf'ormation systein. These claims are not subject to immunity defenses under
either R.C. 2744•02 or 2744.03. R.C. 2744•02(B)(5); R.C. 2744•03(A)(6)(c); see also
Cramer v. Auglaize Acr•es, 113 Ohio St.3d 266, 2007-Ohio-1946, 865 N.E.2d 9 at ¶2o
(no imnlunity for county nursing home under R.C. Chapter 2744. because liability is
expressly imposed by R.C. 3721.17).
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of Courts as a Defendant. In addition to styling the Complaint as one specifically

brought against Mr. Hartmann, the first paragraph of the Complaint states simply and

directly that "Plaintiff Cynthia L,ambert brings this action...against Greg Hartmann, the

Clerk of Courts of Hamilton County. (Tr. R. i, Complaint at ¶i).

Other assertions in the Complaint similarly reinforce the fact that Mr. Hartmann,

as distinguished from his office, was the party against whom Ms. Lainbert asserted her

claims. Ms. Lambert distinctly alleged that the risk of identity theft to which she was

exposed was "the direct result of the knowing, reckless, willful and wanton policies,

practices, policies and customs of the Hamilton County Clerk of Courts

who...indiscrinzinately published Ms. Lambert's personal information. (Complaint

paragraph 24) (emphasis added). It is apparent from this language that Plaintiffs

claims were premised upon the wrongful actions of the individual who was identified in

the foregoing sentence by the pronoun "who." That individual is Greg Hartmann.

Finally, the prayer for relief in the Complaint dispels any notion that Ms.

Lambert's claims were lodged against a public office or a political subdivision. Ms.

Lanibert demanded judgment in this matter solely and exclusively against "Defendant

Greg Hartman." (Complaint, Prayer for Relief). No demand for relief was asserted

against any public body or office.

In addition to the textual analysis of the Complaint, legal principles associated

with the doctrine of sui juris further i.uidermine Mr. Hartmann's contention that his

office and not him personally was the party sued in this case. Indeed, Mr. Hartmann

correctly notes that the Office of the Hamilton County Clerk of Courts cannot sue or be

sued. (Appellee's Brief at Page 8). It is counter-intuitive if not disingenuous of Mr.

Hartmann to claim that while the Office of the Hamilton County Clerk cannot be sued as
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a matter of law, Ms. Lambert nanetheless intended to do just that. Because the Office of

the Clerk of Courts is not amenable to suit, logic (as well as the plain language of the

Complaint) dictates that Mr. Hartmann personally-not his public office-is the

properly named defendant in this case.

B. Under the plain and unambiguous language of R.C. Chapter
2744.02, elected officials - even those acting in an official
capacity - are not entitled to immunity under R.C. 2744.02.

Defendant contends that even if Mr. Hartmann was sued in his individually, he is

entitled to political subdivision immunity Lmder R.C. 2744.02 because pursuant to his

role of policymaker and planner he "was not acting in his personal capacity but rather in

his official capacity as clerk of courts." However, the statutory framework makes clear

that the distinction between "personal" and "official" capacity is immaterial to the

proper application of R.C. 2744 and that Mr. Hartmann is subject to individual tort

liability in the same manner as any other employee of a political subdivision.

In crafting R.C. Chapter 2744, the General Assembly deliberately distingtrished

between political subdivisions and their employees. R.C. 2744.oi(B) expressly defines

"employee" as an individual natural person "who is authorized to act and is acting

within the scope of [his] employinent for a political subdivision," including an "elected

official."3 See also Wilson v. Star•k Cty. Dept. qf Human Svc. (1994),70 Ohio St.3d 450,

452-453, 639 N.E.2d 105. On the other hand, the Act provides that the teiin "political

subdivision" refers only to inanimate bodies-"a municipal corporation, township,

I T'he terms of this detuiition alone, which explicitly require an individual to be acting
within the scope of his employment in order to be considered an employee, makes clear
the fact that Mr. Hartmann was not removed from liability as an employee simply
because he was acting in his "official" capacity. Ms. Lambert's Complaint alleges facts
relating to acts Mr. Hartmann undertook within the scope of his employment as
Hamilton County Clerk of Courts.
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county, school district, or other body corporate and politic responsible for governmental

activities in a geographic area smaller than that of the state." R.C. 2744.oi(F). Under

these definitions, it is obvious that Mr. Hartmann was an "employee"-not a political

subdivision-during his tenure as Clerk of Courts.4 Therefore, in analyzing whether Mr.

Hartmann shottld be granted immunity pursuatrt to R.C. 2744, it is necessary to apply

the statutory provisions which address em ployees rather than those which apply to

political subdivisions.

This Court has consistently recognized that distinct immunity standards are

applicable to political subdivisions as contrasted to its employees. In Cramer v.

Auglaize Aci°es, 113 Ohio St.3d 266, 865 N.E.2d 9, 2007-Ohio-1946, the Court held that

"[f]or the individual employees of political subdivisions, the analysis of immiulity

differs [from that of a political subdivision]. Instead of the three-tiered analysis [of

R.C. 2744.02], R.C. 2744.o3(A)(6) states that an employee is immune from liability

unless (i) the employee's actions or omissions are manifestly outside the scope of

employrnent or the employee's official responsibilities; (2) the esnployee's acts or

omissions were malicious, in bad faith, or wanton or reckless; or (3) liability is expressly

imposed upon the employee by a section of the Revised Code." Id. at ¶17 (emphasis

added); see also Rarikin v. Cuyahoga Cty. Dept. of Cliildren arid Family Svc., 118 Ohio

St.3d 392, 2oo8-Ohio-2567, 889 N.E.2d 521 at ¶36; and OToole v. Denihan, 118 Ohio

St.3d 374, 2oo8-0hio-2574, 889 N.E.2d 5o5 at ¶¶71-72. Indeed, in Fabrey v.

McDonald Village Police Dept. (1994), 70 Ohio St.3d 351, 356, 639 N.E.2d 31, the Cotut

4 Defendants concede that the official elected to fill the position of Hamilton County
Clerk of Courts is an employee as that tertn is contemplated in R.C. 2744.o1(B). (Brief of
Appellant at 8).
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held that "R.C. 2744.o3(A)(6) by its very terms applies only to individual employees and

not to political subdivisions."

Conversely, R.C. 2744.02 plainly and tmambiguously confers immtmity only to

political subdivisions. See Cater v. C,leveland (1998), 83 Ohio St.3d 24, 28, 697 N.E.2d

6io (R.C. 2744.02 confers immunity upon political subdivisions). R.C. 2744.02 makes

no mention of imniunity for employees, regardless of whether an individual employee is

acting his "official" or "personal" capacity. As the P'irst District Court of Appeals

correctly explained, "the irrununity granted under [R.C. 2744.02] does not apply to

elected officials or individual employees of a political subdivision. Larnbert, 178 Ohio

App.3d 403 at ¶1i.

Despite the clear distinction between the provisions governing immunity for

employees and those governing immunity for political subdivisions, Mr. Hartmann

insists that because he was acting in his "official" capacity he should be treated like a

political subdivision rather than an employee. However, he is unable to cite to a single

case or atithority standing for the proposition that an employee acting in his official

capacity should be entitled to political subdivision immunity pursuant to R.C. 2744.02.

For instance, Mr. Hartmann's reliance on this Court's decision in Elston v. Howland

Local Schools, 113 Ohio St.3d 314, 2007-Ohio-2o70, 865 N.E.2d 845, is misplaced. Mr.

Hartmann contends that Elston stands for the proposition that the determination of

which section of R.C. 2744.o3-(A)(3) or (A)(6)--applies to an employee turns upon

whether the employee engages in "policy-maldng, planning and enforcement."

(Appellee's Merit Brief at io). However, that reading demonstrates a misapprehension

of the case's holding, as R.C. 2744.03(A)(3) merely excuses political subdivisions

from acts taken by its employees in policy making positions. Id. at ¶27. In fact, as the
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Court noted, no individual employees were named as defendants in that case so

personal liability pursuant to R.C. 2744.o3(A)(6) was never considered. Id at ¶31. So

too is Mr. Hartmann's reliance upon Wilson v. Stark County. 70 Ohio St.3d at 450. In

that case, only the county and several of its departments were named as defendants and

not individual employees. Id.

In contrast, this Court has repeatedly emphasized that employees acting in their

"official" capacity-regardless of their role as policy makers or planners--will be subject

to the standards of imnlunity set forth in R.C. 2744.03(A)(6). Thus, courts have

routinely held that both a police chief and individual members of a township board of

trustees are exposed to tort liability to the extent permitted by R.C. 2744.02(A)(6). See

Fabrey, 70 Ohio St.3d at 357; Chalker v. Howland Township Brd. of Trustees, et al.

(1995), 74 Ohio Misc.2d 5, 17, 658 N.E.2d 335; see also Greene Cty. Agr-ictilh.n•al Soc. v.

Liniing (2ooo), 89 Ohio St.3d 551, 561, 733 N.E.2d 1141; C,ramer at ¶7; Rankin at ¶36;

OToole at ¶¶71-72.

Mr. Hartmann has faIled to argue, much less satisfy, the stringent requirements

necessary to warrant this Court abandoning its well established precedent with regard to

the proper analysis of R.C. 2744.5 In holding that Mr. Hartmann is not entitled to

5 See Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, 797 N.E.2d
1256, stating that a previous holding of this Court may be overruled only where: (1) the
decision was wrongly decided at the time or changes in circumstances no longer justify
continued adherence to the decision; (2) the decision defies practical workability; and
(3) abandoning the precedent would not create an undue hardship for those who have
relied upon it. Id. at paragraph one of the syllabus. Mr. Hartmann cannot meet the first
element of Galatis. The Court's holding in Cramer that the analysis of employee
immunity under R.C. Chapter 2744 "differs" from that of a political subdivision and is
limited to R.C. 2744.o3(A)(6) can hardly be deemed "wrongly decided." It is consistent
with the plain and unambiguous language of RC. Chapter 2744. Neither the law nor
circumstances have changed since Cramer was decided. To the contrary, this Court has
applied Cramer to subsequent decisions including Rankin and O'Toole.
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immunity under R.C. 2744,02, the appellate court simply applied the plain and

unambiguous language of R.C. Chapter 2744 and this Court's precedent. Accordingly,

Ms. Lambert respectfully requests that this Cotirt affirm the decision and remand the

case back for consideration of its inerits.

C. Mr. Hartmann's appeal to public policy is niisguided.

Mr. Hartmann's argument is little more than an effort to lobby this Court to

judicially override R.C. Chapter 2744, including R.C. 2744.02 and 2744.07. According

to Mr. Hartmann, public employee should be entitled to the same level of immunity

granted to a political subdivision. Put simply, Mr. Hartmann disagrees with the General

Assembly's policy decision to distinguish between political subdivisions and its

employees for purposes of statutory immunity. His concerns, however, are more

properly raised in the General Assembly.

Tl2is Court has consistently recognized that "[i]t is not this court's role to

establish legislative policies or to second-guess the General Assembly's policy choices."

Groch v. General Motors Corp., 117 Ohio St.3d 192, 2oo8-Ohio-546, 883 N.E.2d 377 at

¶212. "Where the General Assembly has spoken, and in so spealcing violated no

constitutional provision, the courts of this state must not contravene the legislattue's

expression of public policy." Painter v. Graley (1994), 70 Ol-uo St.3d 377, 384, 639

N.E.2d 51. "dudicial policy preferences may not be used to override valid legislative

enactments, for the General Assembly should be the final arbiter of public policy."'

State v. Smorgata (i99o), 50 Ohio St.3d 222, 223, 553 N.E.2d 672.

Moreover, contrary to Mr. Hartmaml's suggestion, a political subdivision is not

automatically liable as a matter of law for damages awarded against one of its
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employees. (Appellee's Merit Brief at 9). A political subdivision's duty to indemnify an

employee for damages is triggered only when a judgment is obtained against the

employee for harm caused while the etnployee "was acting in good faith and within the

scope of his employment or official responsibilities." R.C. 2744.07(A)(2). Similarly, a

political subdivision has no duty to indemnify an employee for punitive damages

assessed against him. Id.

In the final analysis, R.C. 2744 represents the General Assembly's efforts to strike

a balance between protecting a political subdivision's pocket book and providing a

meaningful remedy to members of the public harmed by an employee's reckless, wanton

and willful acts. It is not this Court's responsibility to weigh these competing interests

or strike a different balance.

IV. CONCLUSION

Because no valid basis exists that wottld permit this Court to adopt Mr.

Hartmann's proposition of law, Ms. Lambert respectfully requests the Court affirm the

appeals court's decision and allow this case to proceed to the trial court for discovery.

Respectfully submitted,

MARC D. MEZIBOV (0019316)
STACY A. HINNERS (0076458), Counsel of Record
401 E. Court Street, Stute 6oo
Cincinnati, OH 45202
Telephone: (513)621-88oo
Facsimile: (513)621-8833
mniezibov@ mezibov.com
shinners Pmezibov.com
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