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Notice of Appeal

Appellant, Howard C. Stabile, hereby gives notice of appeal to the Supreme Court of
Ohio from the Opinion of the Medina County Court of Appeals, Ninth Appellate District, entered
in the Court of Appeals Case No. 08CA0071-M on May 4, 2009, which is attached hereto.

This case is one of public or great general interest, and a Memorandum in Support of

Jurisdiction is filed of even date.
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DICKINSON, Judge
| ]NTRODUCTION :

{1]1} Nlcholas Wa:rd and Howard Stabxle ‘persuaded Williani. and Sheryl Wﬂson to
mvest $120,000 to produce and market a‘dpcument holder th_at Mr, Ward had created to ease
getting through airpoft sc&un_ty rAccotding to the Wilsons Mr. Ward and Mr. Stabile lied to
ﬂlém ébouf the mmiber of other investors, the number of orders that had been placed, and h(.)w '
the1r money would be used. They sued Mr. Ward and Mr Stabﬂe for fraudulent inducement and
for vmlatmg state secun‘aes law The trial court entered a default Judgment aga:mst Mt. Ward
Followmg a jury trial on the claims against Mr. Stabﬂe, the court granted Mr. Stabile a directed
verdict on the ffaudﬁlent inducément claim. A jury féuﬂd in favor of t_he' Wilsons on their claim
thét Mr. Stahile aided and abetted Mr Ward in selling securities to them in violation of Se'ction
1707.44 of the Ohio Revised Code. Mr. 'Sfabile fms appealed, raising six asmgmnents of error

This Court affirms because the trial court correctly instructed the jury on the burden of proof, the
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Wilsons properly tendered their shares, Mr. Stabile forfeited his argument that the .Wilsons’
. _clalm is barred by the statute of limitations or the doctrine of laches, the trial court correctly- :
refused to give an instruction on nnt:gatlon of damages, the _]ury 8 verdmt is not agamst the :
L :mamfest weight of the evidence, and the trial court correctly denied M. Stabﬂe $ mo_t_lons for
'jndgment notwithstanding the vetdiet and for a new trial.
| | FACTS |
- {ﬁ[l} After Mr. Ward lost his driver’s license going through airport security in 2001, he
' dc'Veloped a clear plastic document holder that a person could weat on a lanyard that would notr
- have to be removed whﬂe passmg through & metal detector. He obtained a patent for h13 design |
‘ j 'and formed a oompany called Skeye-1D to produee it. He thought he could sell the document
holders to compames for use as a promotlonal dewee because then‘ names could be pn:o‘sed on N
the lanyards |
{1]3} Mr. Ward had worked fora number of years selling computers to busmesses To:
ﬁroniote hlS 1dea, he contacted Mr, Stabile, Who he knew had contacts with a numbet of large
corootaﬁons; He asked Mr Stabile to promote Skeye-ID in exchan_ge fora twenty percent share
. in the conlpany; For financing, Mr. Ward contacted the Wilsons. Mr. Wilson also sold -
computers to' bosinesses, and he and Mr. Ward had become friends while working on several
deals. MrWaxd offered the Wileons a fifteen percent share in Skeye-ID for $120,000.
' {4} According to the Wilsone, while they were deciding whether to invest m Skeye-
ID, Mr. Stabile also called them and pressured them to invest. He allegedly told them that he -
and another person were invested at twenty percent and that there was over half a million dollars
invested in -Skeye-H). He told them that the company was seeking additional investors so that -

- they could tncrease production to meet the big orders that the'y had received. Mr. Stabile
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allegedly told Mrs Wilson that Skeye-ID had orders from Cltlgroup, Conhnental Austm Travel .
and Sta:tlon Casmos

{45} The Wilsons' eventually agreed to invest $120,000 in Skeye-ID but they had only

' $'?5 000 avaﬂable According to- ﬂ1em they paid $75 000 to Mr Ward, but he d1d not use the:r '

money to produce document-—holders. Instead, he gave $18,000 to Mr._ Stabﬂe anid used most of

the rest to pay his _owﬁ pérsonal e}tpeﬁses. After a fow months, Mr, Ward and Mr Stabile |

pressured the Wilsons for the other $45,000 they had promised. Mr. Stabile ailegedly told the

Wilsons that Skeye-ID had a deal to produce items in China, but they needed $45,000 upfront.

After the Wilsons told Mr. Stabile that they did not have that mrich, M. Stabile offered to cover

. the start-up costs if the Wilsons executed 2 prormsscnry note for the $45 000 The Wﬂsons agreed -

: and sent Mr. Stabﬂe $45 000 over the next snc months

{96} Although Mr Stablle used h15 contacts to promotc Skeye-ﬂ) the company earned .
only a few thousand dollars in _mcome. Mr. Ward entered into licensing agreements with a
couple of coﬁnpa:ﬁes, but those agreements failed to pfodﬁbe much mcome He evenfﬁally sold

his patent to én'othe: cbmpany for $-50,000 plus a percentage of whatever proceeds were earned

~ from the patent. Skeye-ID, however, did not receive é.ny additional income.

{1[7} The Wilsons received tax documents from Skeye-l]j for 2002 indicatiﬁg that it.

had a small loss. They.did not receive any tax documents for 2003, but were told that it was

" because the company had not made a profit.. The Wilsons received $22,500 in 2004 after Mr.

Ward sold the patént. According to Mr. Wilson, he started to become sﬁspicious that something
was wrong with Skeyé—ID in September 2004. He, therefore, hired a lawyer to look into the

company. In the spring of 2005, the Wilsons received Skeye-1D’s financial statements and

learned that they had been the dnly investors. ' In October 2005, the Wilsons wrote Mr. Ward and
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Mr. Stabile asking for them to retum their investment, In May 2006, the Wilsons’ sued Mr Ward

and Mr. Stabile. They dmmssed their case after Mr. Ward agreed to repurchase their stock.

- {48}  In October 2006 the Wilsons sued Mr. Ward and Mr. Stabile again because M.

Ward had not repaid them. They alleged that M. Waxd breached their settlement agreement and

that Mr. Ward and Mr, Stabﬂe engaged in fraud and wolated Section 1707.44 of the Oh10 o

Revxsed Code In January 2007, the Wﬂsons obtauned a defau]t judgment agamst Mr. Ward :

. - Their claims agamst Mr Stabde proceeded fo tnal and a jury awarded them $120, 000 on theu'

statutory claim. Mr. Stabile has appealed, assigning six errors.
|  BURDEN OF PROOF

{1[9} M. Stabile’s first’ ass1gnment of error is that the ‘l:oaI court mcorrect]y concluded

order to mamtam an action to rescmd a contract on the ground that it was prooured by fraudu]ent

: .representataons,” plaintiffs must prove their claim “by clear and convmomg ewdence.” Ici’. at

paragraph two of the syllabus.

| that the Wilsons had to prove thclr statutory clalm by on]y a prepondera:nce of the ewdence He' o
‘ has argued that, to be entltled to rescission of their transactlon the Wﬂsons had to prove thelr S
"claJm by clear and convincing evidence. Tn support of his argument, Mr. Stablle has rehed on

‘ Cross v, Ledford, 161 Ohio St. 469 (1954) In Cross, the Ohxo Supreme Court held that, “[1]r1 :

{10} Mr Stabde s argument fails because the Wilsons® claim was under Section .

1707.44(B)(4) of the Ohio Revised Code, not common law fraud as in Cross. See id. at 475.

Section 1707~.44(B)(4) provides that “[nJo person shall knowingly make . . . atly fatse

representation concerning a material and relevant fact, in any oral statement . . . for any of the

following purposes: (4) Selling any securities in this state.”” Section 1707.43(A) pro*éides that -

“every sale or contract for sale made in violation of Chapter 1707 of the Revised Code, is
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voidable at the election of the purchaser. . . . [E]very person that has participated in or aided the

- seller in any way in making such sale or contract for sﬂ'e, [is] jointly and severally liable to the

: purchaser, ... for the full amount paid by the purchaser . .

{911} “In civil cases . the burden of proof is crdman_ly carried bya preponderance of

the evidence.” Cmcmnan H & D, Ry v. Frye, 80 Ohio St. 289 paragraph two of the syllabus'-
': (1909) see also Cmcmnan BarAss n v, Young, 89 0h10 St. 3d 306 314 (2000) When a statute
is silent rcgardlng the appropnatc burden of proof, this Ccmt mfcrs that the common
| preponderance of the evidence standard apphes W:Ibum V. Wzlbum 9th DlS‘t Nc
OSCA008740 2006- Ohio-2553, at ° (citing Felton v. Feh‘on, 79 Ohio St 3d 34 41-42 (1997)) 7

~ As this Court noted in Wzlbum “[‘h]ad the General Assembly intended that [an a]temanve]

standard apply, it certamly knew how to speclfy [one.]* Id. (quotmg Feiton 79 Ohlo St 3dat

o 42) see also Walden V. State, 47 Oh10 St 3d 47 53 (1989) (concludmg that “the General
N Assernbly 1ntended to apply the usual preponderance of the evidence standar ” when it did not 7 '

“‘specrfy a clear and conwncmg standard”) Mr Stab11e s first ass1gnment of error is

overruled. -
. TENDER OF SHARES
{12} M. Stabile’s second assignment cf error is that the tnal court incmreetly

concluded that the Wilsons properly tendered their shares. Section 1707.43(A) conditions

liability “upon tender to the seller in person or in open court of the securities sold or of the

ccntract made.” Mr. Stab‘ile has argued that the Wilsons did not ccmply with that requirement

" because theyr did not tender their shares to Mr. Ward either in person or in ‘open court. The
| , Wllsc-ns have argued that they satisfied the requirement because they tendered their shares to M.

Stabﬂe at trial.



13} In Crane v. Courtright, 2 Ohio App. 2d 125 (1964), the Tenth Dis',tn'bf considered
the same issue. In that case, Mr. Cran.e alleged that Mr. Courtlight' assisted Mr. .Ric]rmpﬁd-_ in
seHing }um an inferest in a lease, Id. at 128. Mr. Courﬁ‘ight argued that Section 1707. 43(A)

requ1res tender to the seller in person of tender to the seller in open court.” . at 129. The
court however rejected his 1nterpretat10n of the statute. Id It explained tha’r, although M.
Ceurtnght’s 1nterpretatron was plausible, it was “equally grarnmatrcally correct to say that the

antecedent of ‘in open court’ is the word ‘tender,’ i.e., .‘tendér’ to the seller in person,” or “tender .

.. in open court”’ Id. The court noted that, under Section 1707.43, “habrhty is lmposed |
: -mdrv:dually or severally upon 2 person who has partlcrpated in or arded in the sale.” Id. Under
‘M. Courtright’s mterpretatxon “there would be very little s1gmﬁcance left to thrs unposrtlon of -
- drrect hablhty upon a partmrpan » Id. The court reasoned that, “1f a participant is reqmred to

» make restitution of the ‘purchase price to the plaintiff, then he is a proper person to receive the _

comresponding restitution of the -security.” Id. The court also noted that, “in the last Zparargraplr of

' the statute it is expliciﬂy provided that a participant may tender a refund to the-pﬁreheser and =

thereby avoid liability.” Id. The court concluded that, “[i]f a participant can tender to the
purchaser, then the purchaser ought to be able to tender to the participant.” Id.

‘-  {914} This Court agrees with the Tenth District’s interpretation of Section 17.07.43(A) '

" and concludes that the Wilsons satisfied the tender requirement by tendering their shares in

Skeye-1D to Mr. Stabile in open court. - Mr. Stabile’s second assignment of error is overruled.
STATUTE OF LIMITATIONS

- {15} Mr. Stabile’s third assignment of error is that the tnal court incorrectly concluded

that the Wilsons’ claim was not barred by the statute of limitations or the doctrine of laches.

‘Section 1707.43 (B) provides that “[n]o action for the recovery of the purchase priee as provided
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for in this section . . . shall be brought more fhan two years after the plaintiff knent., or had reason

“to know, of the facts by reason of which the actions of the person or director were unlawful .., ”

{916} “The application of a statute of limitations preserrts a rnined question of law and
fact. Detem:unatron of when a plaintiff’s cause of actron accrues is to be decrded by the

factﬁnder But, in the absence of such factual issues, the apphcation of the limitation is a

-questron of law.” Cj;ms v, Henes 89 Ohro App 3d 172,175 (1993) rev’d on other grounds by

Cyrus V. Henes, 70 Ohio St. 3d 640 (1994)
{1]17} Mr. Stabﬂe moved for a directed verdrct on the Wilsons’ statutory clann argmng,
among other thrngs that it was not ﬁled mt]:nn the two- year statute of hrortatlons The mal court -

denied his rnotlon A‘lthough a queshon of fact existed regardmg when fhe Wﬂsons “knew or

: ,had reason to know” that Mr Stabrle 8 actrons were untawful, Mr Stabrle did not ask for an’
'mstructron on that issue. R C. 1707 43(]3) Accordmgly, he has forferted lzns argument See Civ.

R. Sl(a) (“a party may ot assign as error the grvmg or the faﬂure to gwe any mstructron unless -

the party o‘bjects before the j Jury retires to consrder its verdlct stanng specrﬁcally the mafter .

-objectcd to and the grounds of the objection. ”) He also failed to raise the doetnne of laches at

trial. Mr. Stabrle s third assrgnment of error is oven'uled

- MITIGATION OF DAMAGES o
{918} Mr. Stabile’s fourth assignmient of error is that the trial court incorrectly failed to
instruct the jury on nﬁtigation of darnages “A court orriinarily shou]d give .requested Jury
instructions where they are correct statements of the law as apphed to the facts in the case and
where there is evidence from which reasonable nnnds might reach the conelusron sought by the
mstructron » Dunn V. Maxey, 118 Ohio App. 3d 665, 668 (1997) Mr. Stabﬂe has argued that a

mrtrgatlon instruction was appropriate because the Wilsons did not do any due diligence before
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deci'dirtg whether'to iﬁvest in Skeye-ID and did not help to promote the document bolders. He

~ hasalso argued that they recewed $22. 5()0 from the sale of the patent.
| {419} “The general rule is that an injured patty has a duty to rrutlgate and may not -
" recover for damag&s that could reasonably have been av01ded ” Chzcago T;tle Ins Co. v. |

Huntington Nat'l Bank 87 Ohbio St. 3d 270, 276 (1999); The trial court, however correct]y‘

' requed to glve a mmgatton mstruetmn in this case. Mr. Stabile’s argumcnt that the thsons'

should have done more research before mvestmg in Skeye—ID fails because the Wilsons did not

- have to rptove_ justiﬁathte relitmee Section 1707 44(BX4 prowdes that “[n]o person shall

. khowihgly mahe ... any false representatten concerning a faterial and re]evant fact, in any oral o
.. statement or in an'y I written statement, for . . . [s]lelling any securities m this state” R.C.
'1707 44(13)'(4) - Seetion.1707..43(A) provides that “every sale . . . made in violetion of Chapter N

‘ '1707 of the Revised Code, is voidable at the election of the purchaser » Accord:ngl}’, unhke'

w1th a claim for common law ﬁaud, the WllSDnS did not have to prove: that they were justified in

relymg on Mr. Stabile’s statements to them See Burr v. Stark County Bd of Comm rs, 23 Ohto ‘_ '

St 3d 69 paragraph two of the sy]labus (1986) (statmg elements of common law frand).

{920} M. Stabile’s argument that the Wilsons could have mitigated their damages by -

- promoting the document holders themselves also fails. “Mitigation is an affirmative defensein

Ohl ” Youngv Frank s Nursery & Cmﬁs Inc., 58 Ohio St. 3d 242, 244 (1 991) Mr. Stabile did
not present any ewdence that the Wﬂsons eould have avoided their damages by promoting the

document holders themselves. Furthermore, it appears from the record that, by the time the

Wilsons learned the truth gbout Skeye-ID, Mr. Ward had sold the doeument holder patent' to

* another company: The Wilsons, therefore, could not have promoted the document holders if

thé_y had wanted.
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{921} Regarding Mr. Stabile’s argument that the Wilsons® ‘d-am‘a'g'és should have been

- reduced because they recewed $22,500 from Mr. Ward this Court has held that “[t]he fact that

[an mvestor] received a retum on her mvestment does not . alter the operatlon of the -
statute.” C'rarer v. Int 7 Res. Inc., 92 Ohio App. 3d 18,25 (1993) In Crater this Court re_]ectcd

the argument that the purpose of Sectlon 17 07 43 is merely “to put the part:es in the position they

| had been in prior to t_helmvgstment” id It concluded that Ms. Cratcr could_rec;over the “the full

_amount” that she paid for securities despite any .income she"had ea:tﬁed ‘ﬁom them. Id

Smnla:rly, the trial court correctly concluded that the Wﬂsons damages shou]d not be reduced

: ]ust because they received $22 500 from Mr. Ward Mr. Stabﬂe s fourth a531gn1nent of error is

. overruled.

MANIFEST WEIGHT

{1]22} Mr Stablle 8 ﬁﬁh asmgnment of error is thai the j Jury s verdlct was agamst the

mamfest.wexght of_ the evidence. He has argued that the Wﬂsons failed to estabhsh that he

knowingly made a false representation cdncen;i:ng'a material and reIﬁaﬁt fact. See State v.

- Warner, 55 Ohio St. 3d 31, paragraph two of the syllabus (1990) (‘R.C. .1707.44(13)('4) and (7)

prohibit only afﬁnnatlve nusreprescntatlon they do not apply to fraudulent nondlsciosure ). He

has also argued that the Wllsons did not prove that he parhmpated in or aided in the sale of

rsecunues.

{23} In State v. Wilson, 113 Ohio St 3d 382, 2007-Ohio-2202, at Y26, the Ohio

| Supreme Court held that the test for whether a judgxneﬁt is against the weight of the evidence in
E civil cases is different from the test applicable in crﬁhinal'cases. Accbrding to the Supreme

. Court in Wilson, the standard applicable in civil cases “was explained in C.E. Morris Co. v.

Foley Constr. Co., 54 Ohio 5t.2d 279.” Id. at 924. The “explanation” in C.E. Morris was that
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' _“[j]udgments supported Ey some competent, credible evidenceAgoing to-all the essential cleinénts
' of the case will not be reversed by a reviewing court as ‘béing against the manifest wéight of the
.-eiridence.-” Id. (qﬁoﬁng C.E. Morris Co., 54 Ohio St. 2d at 2795; but see Huntington Nét 1 Banfc
v, | C’hagﬁpéll, Qﬂi Dist. No. 06CAQ08979, 2007-Ohio-4344, at f17-75 (.Dlicldnsbh,r I,
lconcmring'). This Court, therefore, must affirm if the jury’s verdict “is sui)ported by é_;bme :
| 7 | compétent, credible evidence.” Wilson, 2007-Ohio-2202, at §32. o : A
| {1{24} Mrs. Wilson testified that, in Apnl and May 2002, Mr. Stabile called her several
tlmes to ask if Mr. Wilson and she were going to invest in. Skcye—ID She said that Mr Stabﬂe
told her that Mr. Ward, another person, and he had invested money in Skeye-ID and that the
three of them‘ h.;'ad invested a total of over half a million doilars.r He said that théy necded the
Wﬂsons to come in as second—level 1nvestors “because they had orders that were in place and
bemg ﬁlled ” He told her that the biggest order was from CitiGroup for overa mﬂhon units. He
also told her that Skeye- D had orders from Aushn Travel Continental, and Sta’non Casinos.
Mrs, Wilson said that she jnvested in Skeye-ID based on what Mr. Stabile told her |
; : {ﬁ[ZS_}‘ ‘Mr. Wilson testified that Mr. Stabile also pressured him to mvest in Skeyé—]D. ‘
- Accﬁfding to Mr. Wilson, Mr, Stabile “confirmed that the business was doing rver'y well, they l-
had bngoing orders with a company called Austin Travel, they were going fo ordér fifty thousand l
a monﬁl.” Mr. Stabile told him that he had invested $160,000 and that Mr. Ward had invested
- $280,d00 in Skeye-ID. -He atiegedly told Mr. Wilson that “they needed me to invest my hundred |
and twenty thousand so tﬁey could ramp up production for the CitiGroup order” because “they
.\;\rere going to sell tens of millions” of the document holders to CitiGroup.
{f26} Mr. Wilson also testified that, after he sent $75,000 to Skeye-ID, Mr. Stéﬁﬂe

called him about the other $45,000 he had promised. He said that Mr. Stabile told him the same
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thing as Mr. Ward had “about ramping up the productidn in China and gétting the product made
and sending money up front to get the product actually started » When Mr Wﬂson told Mr-
Stablle that he did not ‘have $45 000 at that time, Mr. Stabﬂe offered “[to] front the money to

Skeye-1ID” 1f MI Wilson would pay him back in six months. Mr Wﬂson further testified that,

after he finally recewed financial information about Skeye-ID, he “reahzed that my w:fe and I

- were the on]y myestors in t_he company,. . . and that therc were o proﬁts or NO saies.

273 This Comti'coﬁclude's that there was competent credible eﬁdenbé that Mr. Stabile

. made false representahons to the Wﬂsons about the number of other mvcstors in Skcyc D, about.

the number of customers Skeye—ID had, and about the number of dacument ho]ders Skeye—]D

' was_selling. “There was also competent credlble ewdence t_hat Mr. _Stablle alded Mr, Ward i m
convifxcing the Wilsons to purchase shares of Skeye-ID. Mr. Stabile’s fifth éss.‘i'gﬁﬁent of error

is overruled. |

PDST-JUDGN[ENT MOTIONS

{1[28} Mr Stabile’s s1xth assignment of error is that the trial com-t mcorrectly denied his

. 7 mot:lons for Judgment notvmhstandmg the verdict and for a new tnal He has not raised any new

arguments, but has merely mcorporat_ed “the -arguments listed above . . . by reference.” He has

argued that, “[ijn committing the legal errors and abuses of discretion dutliped (in his other

'assignmehts of error], the Trial Court abused its discretion in not granting [his] Motion for

. Judgment Notwithstanding the Verdict and/or Motion for New Trial.” This Court concludes

that, since the arguments Mr. Stabile raised in his other assignments of error are without merit,

the trial court properly denied his motions for judgment notwithstanding the verdict and for new

‘trial. Mr Stablle s sixth’ a351gnment of-error is overruled.

e e e h:“m
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CONCLUSION

- {1{29}- The trial court correctly instructed the jury on the burden of proof under ‘Seo'tion

'1707.44(B)(4), the Wilsons properly tendered their shares in Skeye-ID, Mr.. Stabile forfeited his -
" argmnent that the Wﬂsons claim is barred by the statuté of hm1tauons or the doctrine of laches,

- _-the trial court correctly refused to instruct the j jury on mmgatlon of damages the j Juxy s verdlct s

not agamst the mamfest weight of the evidence, and the trial court properly denied Mr. VStabl_le s

motions for judgment notwithstanding the verdict and for a new trial. The judgment of the

Medina County Common Pleas Court is affirmed.

Judgment affirmed. '-

The Court ﬁnds that there were reasonable grounds for tlus appeal.

: We order that a specxal mandate issue out of this Court dlrectmg the Oourt of Common S

Pleas County of Medma, State of Ohm to carry this judgment into éxecution. A certxﬁed copy" |

of this Journal entry shall constitute the mandate, pursuant to App R. 27

Immed;tately upon the filing hereof, t’tus document shall constitute the Joumal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appea]s at which time the - -

period for review shall begin to run. App.R. 22(E). The Cierk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make 2 notation of the

" mailing in the docket, pursuant to App.R. 30.

_ Costs taxed to appellaut. ' o ,
L
:,:- z S } . J N
CLAIR E. DICKINSON
FOR THE COURT
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MOORE, P.J.
BELFANCE, I.

. APPEARANCES:

HARRY A. TIPPH\IG and CHRISTOPHERA T[PPING attomcys ail&rw for appel]ant o

IOHN M. MANOS attomey at law, for appcl]ee 7
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