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Now comes Respondent David A. Rohrer (“Respondent™), and hereby submits his
answer to Relator Disciplinary Counsel’s ("Relator") objections to the Findings of Fact,
Conclusions of Law and Recommendation of the Board of Commissioners on Grievances
and Discipline filed with this Court on April 17, 2009.

I. INTRODUCTION

The matter was heard on January 16, 2009, before a hearing panel consisting of
Paul DeMarco, Esq., Chair, Jana E. Emerick, Esq., and Stephen C. Rodeheffer, Esq.
Prior to the hearing, the partics submitted substantial stipulations which include stipulated
admissions to all but one of the disciplinary violations set forth in Relator’s Complaint.
Respondent stipulated to violating Ohio Rules of Professional Conduct 3.3(a)(1); [a
lawyer shall not knowingly make a false statement of fact to a tribunal or fail to correct a
false statement of material fact previously made to a tribunal by the lawyer]; 3.4(c) [a
lawyer shall not knowingly disobey an obligation under the rules of a tribunal]; 8.4(c) [a
lawyer shall not engage in conduct involving fraud, deceit, dishonesty, or
misrepresentation]; and 8.4(d) [a lawyer shall not engage in conduct that is prejudicial to
the administration of justice]. Respondent denied violating Rule 8.4(h) [a lawyer shall
not engage in conduct that adversely reflects upon his fitness to practice law]
(Stipulations, p. 4). At the disciplinary hearing, Relator’s only witness was the
Respondent. Respondent’s case, which focused almost entirely on mitigation, consisted
of Respondent’s own testimony, character witness testimony from four live character
witnesses and numerous character letters.

After weighing all of the evidence, Respondent’s testimony, the testimony of the

four character witnesses, the Rule violations, an analysis of the mitigating factors and the
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absence of aggravating factors, and a review of the relevant case law, the Board
unanimously recommended that Respondent be suspended for six (6) months with six (6)
months stayed on the condition that he commit no further misconduct during the length of
the stay (See Findings Fact, Conclusions of Law and Recommendations of the Board of
Commissioners on Grievances and Discipline of the Supreme Court of Ohio, hereinafter
referred to as the "Board Report," p. 11, attached hereto at App.1-12).

As will be discussed below, and as set forth in the Board’s Report, the Board’s
finding that there were no aggravating factors and its recommended sanction 1s supported
by the record, the panel’s first hand observations, and relevant case law; gives
appropriate weight to the mitigating evidence; and meets the goals of the disciplinary
system. For these reasons, this honorable Court should overrule Relator’s objections to
the Board Report and adopt the Board’s recommended sanction of a six month
suspension, stayed in its entirety.

1L STATEMENT OF THE CASE AND FACTS

On or about September 16, 2007, a deadly duplex-apartment fire took the lives of one
adult and four young children, including the mother and sister of ten year-old Timothy
Byers (Stipulations, 92). Shortly after the fire, Timothy Byers was arrested and detained
at the West Central Juvenile Detention Center in Troy, Ohio (Stipulations, Y3). After
being interrogated for four to six hours, Byers confessed to police that he set the fire (Tr.
64:21-22).

On September 21, 2007, the Darke County Prosecutor's Office filed a Complaint in
the Darke County Common Pleas Court, Juvenile Division, against Timothy Byers. IHe

was charged with five (5) delinquency counts of Murder and one (1) count of Aggravated
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Arson (Stipulation, §2). Darke County Juvenile Court Judge Michael D. McClurg, Sr.,
was assigned to the case.

Timothy's arrest sparked a significant number of news reports regarding the boy's
incarceration, interrogation and subsequent confession (Tr. 22). Before the fire, Timothy
lived with ten other people in a house that was known to be "drug house." (Tr. 62:7-11).
Just a few months before the fire, Timothy’s step-father died of AIDS-related
complications. Id.  According to news reports, Timothy “lived in a low-income
neighborhood where shouting and fistfights sometimes erupt on the street at night and
early in the moming.” (Columbus Dispatch article, March 26, 2008, Respondent's Exhibit
A).

On September 25, 2007, Timothy’s maternal grandmother contacted Respondent for
purposes of retaining him to represent Timothy (Stipulations, 94). Because Timothy’s
family had little resources to retain a private attorney, Respondent agreed to the
representation for a significantly reduced flat fee of $6,500 (Tr, 61). Prior to Respondent,
Timothy had no prior legal representation. Judge McClurg did not assign him a public
defender ('It. 63).

On Wednesday, September 26, 2007, Respondent met with Timothy for the first time.
At the hearing on this matter, Respondent testified about his first meeting with his young
client:

Timothy Byers at the time I met him was a biracial ten-year-old boy.

When I met him the first time, it was at the Miami County Detention
Center and he looked like an eight year old. I mean, he was very small,

(Tr. 61).

#4345-2677-5811 v 3



A. The September 28, 2007 GAG Order and Respondent’s Concerns About
Discovery.

On or about September 27, 2007, Respondent filed a request for discovery with the
Darke County Juvenile Court and served the Darke County Prosecutor's Office (Joint
Exhibit 1). Darke County Assistant Prosecuting Attorney Phillip D. Hoover was the
prosecutor initially responsible for prosecuting Timothy Byers (Tr. 22). Prior to this
case, Respondent had experienced a number of discovery disputes with Prosecutor
Hoover, particularly with respect to lack of timeliness.

We had problems getting discovery from Mr. Hoover. Not just me, but
most of the attorneys that did any kind of defense work.... We would get

discovery later or discovery would be withheld. Just those kind of
frustrating problems.

(Tr. 68).

On September 28, 2007, Judge McClurg conducted a hearing and specifically ordered
the attorneys on both sides to refrain from discussing the case with the media (Tr. 23).
This order was frequently referred to as the "GAG order." Respondent understood the
Court's order regarding the prohibition on speaking with the media and had no objections
to it." Respondent also discussed his need for expedited discovery and recalled that "the
judge encouraged the prosecutor to do that." (Tr. 100).

After the September 28, 2007 hearing, Timothy was finally released from the
detention center and into the custody of his maternal grandmother (Tr. 99-100).

However, Respondent still believed that discovery was critical for purposes of getting the

' On October 1, 2007, the Darke County Juvenile Court issued a journal entry
summarizing its decisions from the September 28, 2007 hearing (Joint Exhibit 2).
Through inadvertence, the GAG order was not included in the October 1, 2007 journal
entry. The Court corrected this inadvertent omission in a subsequent journal entry dated
October 24, 2007 (Joint Exhibit 6).
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case resolved quickly and had received promises from Prosecutor Hoover that discovery
was forthcoming;:

My concern was the publicity that this case was getting, the chance I
wasn't sure they would put Timmy back in the detention center, the fact
that even when they allowed him to go back to school because they felt
that would be too traumatic or the kids might tease him, make fun of him
or call him a murderer. So my desire was to try to get this case over as
soon as possible.

I can’t get a case over if I don't get discovery. However it's
understandable that there was voluminous discovery in this case. So I
called Mr. Hoover and Mr. Hoover said it's coming. He promised me day
after day it was coming, and it never came.

(Tr. 69).

As of Friday, October 5, 2007, the only information Respondent had regarding the
case was the information that had been printed in the media. At an October 11, 2007
hearing (discussed in further detail below), Respondent explained his frustrations in
obtaining discovery to Judge McClurg as follows:

I am concerned with the way this case is going because this is a major case
and I believe as long as this case goes and the longer this goes, there is

more damage that is done to this 10-year-old child every day that this
keeps going on.

But my problem is this, I need to have discovery. I can't -- I can't get the
experts. I can't do anything yet. I mean, I could start, but I don't know
where to start, your Honor, because the only thing I know about this fire is
what I've read in the paper and what I've been told through some family
members.

And I know nothing yet. And I understand this case is somewhat just
beginning. Actually this Friday will be four weeks since he was arrested
and sent to Miami Detention Center.

October 11, 2007 hearing transcript, pages 9:23-25; 10:1-4,15-25; 11:1. (A copy of the

transcript from the October 11, 2007 hearing is included as Joint Exhibit 5).
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On Friday, October 5, 2007, after receiving confirmation from the Prosecutor's Office
that the discovery that was initially supposed to be produced on Thursday, October 4,
2007 was still unavailable, Respondent grew angry and frustrated (Tr. 70). e then
prepared filed a Motion to Compel Discovery (Stip, 7, Joint Exhibit 3). Because
Respondent did not believe that filing a Motion to Compel on its own would be effective
in obtaining discovery, he decided to have the motion delivered to the local newspaper.
On October 5, 2007, Respondent directed a member of his office staff to deliver a copy of
the motion to compel to the Darke County Daily Advocate Newspaper (Stip. 7).

At the disciplinary hearing, Respondent, in his own words, explained why he violated
the GAG order:

Q: Why didn't you just file the motion to compel on its own? Why didn't
you just do that? Why did you have it delivered to the media?

A: As I said, I was angry. 1 was angry that I felt that he was keeping
discovery from me. Judge McClurg is now in his second term as juvenile
judge. And he has come in, and he's tried to do the best he can and
everybody has tried to be helpful, but I was concerned that I would not get
discovery and that this would be -- this would keep a little boy - this
would keep those charges over him and I just felt that was too much.

Q: So just to be clear, you didn't file the motion to compel on its own
because you didn't think it was going to be effective or --

A: No, I felt -- oh, I didn't think it would be as effective. I felt that if it
went in the newspaper, and 1 only called the local -- T only had it delivered
to the local news paper. I did not have it delivered to anybody else. Not
only that, none of the other papers even somehow caught it. I felt that was
-- would get me discovery and it got me discovery.

* # *

It was an emotional reaction. I blew a gasket that day. I've got
grandparents that are calling, did you receive anything yet? No. I
understand, I can say this is still a short time frame and all that.

Being a prior assistant prosecutor, I was very confused with the statement
made in the paper that here was a boy that confessed to setting the fire but
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he didn't mean to hurt anybody, and then charges come out five counts of

murder and all that. So I was upset about the way it was being handled,

and 1 was very frustrated because I felt that I was not going to get

discovery and that frustration stemmed from Mr, Hoover being on the

case.

Tr. 70-71; 94-95.

On Tuesday, October 9, 2007, the Greenville Daily Advocate printed an article
addressing the Motion to Compel (Stipulation, 9). A copy of the article is included as
Joint Exhibit 4. On Thursday, October 11, 2007, Judge McClurg held a hearing and
discussed the release of the Motion to Compel to the press (Stipulation, 910). A portion
of the hearing was conducted on the record. A copy of the transcript from the portion of
the hearing that was on the record is included as Joint Exhibit 5 (Stipulation, §11). It is
Respondent's statements during this hearing that are the subject of Relator's Complaint,
specifically, those statements that falsely suggested that Respondent’s violation of the
GAG order was the resulf of a miscommunication with a member of his office staff.

With respect to the admittedly misleading statements discussed in detail below, it

is important to understand the context of what was at stake. Respondent believed that he

understood all of the risks involved when he violated the GAG order and was prepared to

tell Judge McClurg exactly what had happened. However, he had not considered the risk
of Judge McClurg removing Respondent from the case.

At the outset of the October 11, 2007 hearing, Judge McClurg twice mentioned
the possibility of removing Respondent from the case (Joint Exhibit 5, p. 3). At that
point, Respondent panicked and made a foolish decision to depart from his original plan
to be truthful about what happened. In an attempt to avoid being removed from the case

and leaving his client in a vulnerable position for the second time without an attorney,
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Respondent decided to minimize his conduct by falsely suggesting to the Court that his
staff's delivery of the Motion to Compel to the press was the result of a misunderstanding
rather than the result of Respondent's direct instructions:

Q: [Before the hearing] had you planned on telling the judge what had
happened?

A: Yes, I did. I planned on telling the judge what had happened, being

honest and forthright with him... But Judge McClurg also started saying

that, you know, when I find out what happened, that I might have to

remove somebody from the case. I didn't want to be removed from the

case, and that’s why I fudged the statement to Judge McClurg.
Tr. 74.

In light of the fact that Respondent had previously directed a member of his staff
to deliver the Motion to Compel to the Greenville Daily Advocate, he has stipulated that

the following statements were false and misleading:

e "I said some things to my staff that I believe . . . I believe was
misconstrued but I'm not going to hold them responsible and 1
believe that a copy of that . . . of that motion later on in the day got
delivered over there without my knowledge." |

o "I take responsibility for that because if they thought that that was
my intent or that's what I wanted to happen, and they did that, then

that's still my responsibility. It was ... it was not my intent.”
Joint Stipulations, §{12-13.

B. Judge McClurg's November 29, 2007 entry.
Within a few days after the October 11, 2007 hearing, Respondent's office
assistant, Daphne Laux, without Respondent's knowledge, personally informed

Prosecutor Hoover that Respondent expressly directed a staff member to deliver the
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Motion to Compel to the Greenville Daily Advocate. Tr. 76-77. Prosecutor Hoover, the
grievant in this matter, then relayed Ms. Laux's disclosure to him in his November 7,
2007 grievance which was filed with the Darke County Bar Association. Mr. Hoover
also sent a copy of the grievance to Judge McClurg (Stipulations, Y14). After the
grievance was filed but before Judge McClurg issued his decision, Respondent went to
Judge McClurg and asked him to find him in contempt. Tr. 80.

On November 29, 2007, over six (6) weeks after the October 11, 2007 hearing
and at least three (3) weeks after Mr. Hoover sent a copy of his grievance to Judge
McClurg, the Court issued an entry regarding the GAG order violation. (Joint Exhibit 7).
Notably, Judge McClurg's entry stated that "[tJhe Court has purposely delayed
publication of this Order to see if the newspaper article would go further than publication
locally and it did not." The entry went on to conclude as follows:

Finding a violation to have occurred, Mr. Rohrer is fined Five hundred

dollars ($500.00) and sentenced to three (3) days in jail. Mr. Rohrer's

sentence and fine are suspended and the sanction is purged if there are no
further violations of the GAG Order and no further attacks of personal
nature, in writing or in any Court procedure. ...

Mr. Rohrer has never had any problems with this Court. In the heat

of the battle he let his emotions get the best of him. He has made a

mistake that he has taken full responsibility for.
Joint Exhibit 7 (emphasis added).

C. The Disposition of the Timothy Byers Case.

In March 2008, the Timothy Byers case was resolved by dismissal after
Respondent was able to prove that his client was not competent to face juvenile

delinquency charges (Stipulations, 16). The matter then converted into a dependency

case and the child was permitted to remain in the custody of his grandparents. Tr. 82.

#4845-2677-5811 vl 9



As of the date of the disciplinary hearing, Respondent still represented Timothy Byers
and continued to appear at subsequent dependency hearings before Judge McClurg,
providing updates on Timothy's progress in general and with following the Court's
instructions. Tr. 83.

D. Respondent's Termination of Daphne Laux

After the November 7, 2007 grievance was sent to Respondent's office for a
response, Daphne Laux told Respondent about her revelation to Prosecutor Hoover. Tr.
85. Around this time, Respondent also learned that Ms. Laux had been in a relationship
with Prosecutor Hoover. Tr. 84. Respondent then terminated Ms. Laux.

I fired her because she breached confidentiality. When I found out that

she had talked to the prosecuting attorney, I was livid.... I had to tell my

clients, at least Timmy Byers' grandmother. I suggested maybe I needed

to get off the case.
w * %

Because | wasn't sure what all she told Mr. Hoover. [ found out during
this time that she had been in a relationship with Mr. Hoover. That had 1
known beforehand, I never would have hired her. So | wasn't sure what
all information transpired and was communicated between Daphne and
Mr, Hoover.

Tr. §3-84.
After terminating Ms. Laux, Respondent's wife found Prosecutor Hoover's
grievance. Tr. 106.
When I terminated her later on that afternoon, I brought my wife over to
answer phones, she found the complaint. She found the grievance. It had

come in the mail that day.

Tr. 106.
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E. Respondent's Correspondence with the Office of Unemployment
Compensation

Shortly after her termination, Ms, Laux filed for umemployment Tr. 36.
Respondent contested her application and engaged in a series of correspondence with the
Office of Employment Compensation Tr. 35-36. The only documents in the record for
these disciplinary proceedings that relate to Ms. Laux's claim for unemployment
compensation are Respondent's November 29, 2007 and December 9, 2007 letiers to the
Office of Unemployment Compensation (Relators Exhibits 1 and 2). Both of these letters
are in response fo claims made by Ms. Laux in her filings and correspondence to the
Office of Unemployment Compensation. Because Ms. Laux's letters and filings were
never part of the record nor produced in discovery, her specific claims and allegations
about Respondent are unknown.

In Respondent's first letter to the Office of Unemployment Compensation, he
truthfully stated that the delivery of the motion to compel came as a result of his direct
instructions.

I did not terminate Ms. Laux's employment due to her dropping off a

document to the newspaper. In fact, I had requested that one of my office

staff do that very thing. I terminated Ms. Laux because she divulged

confidential information on that same case....

Relator's Exhibit 1. In Respondent's second correspondence to the Office of
Unemployment Compensation, he again stated what had happened.

All of my staff at the beginning of their employment is informed about the

seriousness of confidentiality concerning my clients and their cases.

Again, T did not terminate Ms. Laux's employment due to her delivering a

filed Motion in a sealed case to the Daily Advocate.

Relator's Exhibit 2.
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Ms. Laux's claim for unemployment was denied. However, as of the date of the
disciplinary hearing, Respondent believed that Ms. Laux would appeal the decision. Tr.
86.

Since November 2007, Respondent has appeared before Judge McClurg on
numerous occasions on unrelated matters. Respondent has also personally apologized to
Judge McClurg. Tr. 79. In addition, Judge McClurg continues to assign court appointed
cases to Respondent. Tr. 119.

Prior to the disciplinary hearing, Respondent stipulated to all but one of the
violations alleged in the complaint. Respondent stipulated to violating Ohio Rules of
Professional Conduct 3.3(a)(1) {a lawyer shall not knowingly make a false statement of
fact to a tribunal or fail to correct a false statement of material fact previously made fo a
tribunal by the lawyer]; 3.4(c) [a lawyer shall not knowingly disobey an obligation under
the rules of a tribunal]; 8.4(c) [a lawyer shall not engage in conduct involving fraud,
deceit, dishonesty, or misrepresentation]; and 8.4(d) [a lawyer shall not engage in
conduct that is prejudicial to the administration of justice]. Respondent denied violating
Rule 8.4(h) |a lawyer shall not engage in conduct that adversely reflects upon his fitness
to practice law] (Stipulations,r p. 4). Respondent and Relator have also stipulated that
Respondent has no prior disciplinary record and Respondent displayed a cooperative
attitude towards these proceedings (Stipulations, p. 5).

Today, Respondent continues to practice almost exclusively in criminal law. Tr.
59-60. Between 1990 and 1995, Respondent was an Assistant Prosecuting Attorney in
Summit County, Chio. Tr. 57-58. After leaving the Summit County Prosecutor's Office

in 1995, Respondent spent the last thirteen (13) years of his career focusing on criminal
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defense work. Tr. 58. Respondent also devotes a significant portion of his practice to
serving principally low and moderate-income clients who might not have been able to
find representation elsewhere, Tr. 90. Respondent is also one of the founding members
of the Indigent Legal Defense Fund of West Central Ohio. Tr. 88. This organization was
created in 2004 for purposes of providing court appointed legal defense to the indigent
defendants of Darke County. Id

III. LAW AND ARGUMENT

A. The Board Correctly Found No Clear and Convincing Evidence of
Aggravating Factors,

Relator's primary objection to the Board Report is that it did not adopt Relator's
recommended sanction of an actual six-month suspension from the practice of law.
However, as discussed in further detail below, the Board's recommended sanction of a
stayed suspension is soundly supported by the significant mitigating evidence and Ohio
disciplinary case law. As a result, Relator’s argument in support of actual time-off from
the practice of law only makes sense if it can show that the aggravating factors listed
under BCGD Proc. Reg. 10(B)(1) are present. That is exactly what Relator has sought to
do.

With little justification, Relator has alleged the existence of nearly every
aggravating factor listed under BCGD Proc. Reg. 10(B)(1). Specifically, Relator has
alleged that there was a false statement during the disciplinary process, a pattern of
misconduct, multiple offenses, dishonest and selfish motive, and a refusal to
acknowledge the wrongful nature of his misconduct. Because the Board correctly found
that none of the aggravating factors alleged by Relator were supported by clear and

convincing evidence, Relator’s objections to the Board Report should be overruled.
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1. Relator’s assertion that Respondent was untruthful during the
investigation stage is unsupported.

Prior to the hearing on this matter, Respondent and Relator entered into extensive
stipulations which included stipulations to violating all but one of the violations alleged
in Relator's complaint. Respondent and Relator also stipulated that Respondent had no
prior disciplinary record and Respondent displayed a cooperative attitude towards these
proceedings (Stipulations, p. 5). Accordingly, prior to the hearing, the only known
dispute between the parties related to whether Respondent vielated Ohio Rule of
Professional Conduct Rule 8.4(h) [a lawyer shall not engage in conduct that adversely
reflects upon his fitness to practice law] and whether the appropriate sanction should
include actual time off from the practice of law.

At the disciplinary hearing, for the first time, and after stipulating to Respondent's
cooperation, Relator asserted that Respondent made misleading statements o Relator
during the investigation stage. Tr. 171. Specifically, that Respondent's January 2008
letter responding to Relator's Letter of Inquiry "falsely and/or misleadingly" stated that
Respondent "accepted full responsibility for violating the GAG Order and indicated on
and off the record how it happened." (Relator's Objections, p. 11). However,
Respondent's January 2008 letter to Relator was never introduced as an exhibit at the
disciplinary hearing or even presented to Respondent during his cross-examination.
Furthermore, the portion of the sentence from Respondent's letter that Relator is relying
on as a basis for concluding that Respondent was untruthful during the investigation stage
is simply a quote from Judge McClurg's November 29, 2007 entry:

Part of the hearing was on the record and part was off the record....

* #* &
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Mr. Rohrer has accepted full responsibility for violating the GAG Order, and
indicated how he thought it happened.

Pp. 1-2, Joint Exhibit 7.

After hearing the evidence, the hearing panel and the Board correctly
concluded that Relator's assertions were unsupported.

Relator also contends that respondent made false statements during the

disciplinary process by downplaying the situation in a letter to relator. We

disagree. In actuality, respondent's letter accurately recounted staiements

made by the juvenile court in its entry. While those statements could be

interpreted as downplaying the situation that is precisely what the juvenile

court's eniry seemed intent on doing. We do not find as an aggravating

factor that respondent made false statements to relator.

p. 7, Board Report.

If Relator sincerely believed that Respondent had been untruthful during the
investigation stage, over a year before the disciplinary hearing took place, Relator would
not have stipulated to Respondent's cooperation. Alternatively, Relator would have at
least included a copy of Respondent's January 2008 leiter as an exhibit and allow the
hearing panel and the Board to review the letter. Except for Relator, no one saw the letter

at the disciplinary hearing.

2. Relator failed to prove the existence of a pattern of misconduct
or multiple offenses by clear and convincing evidence.

Relator also asserts that Respondent's correspondence to the Office of
Unemployment Compensation and "three false and/or misleading statements to Judge
McClurg" during the October 11, 2007 hearing supported a finding of the existence of
multiple offenses and a pattern of misconduct. As explained in the Board Report, none

of these factors were supported by clear and convincing evidence:
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Relator also urges us to interpret respondent's representations to the

juvenile court and to the unemployment bureau as repetitively deceptive

and to find as an aggravating factor that respondent engaged "in a pattern

of misconduct." The panel does not find this argument convincing. We

regard respondent's false statements to the court as comprising a

single, inaccurate cover story. His extrajudicial statements concerning

Ms. Laux in the letter to the unemployment bureau, while they pertain to

the same general subject matter as his statements in court, are not

sufficiently linked to those in-court statement (for example, they were

made several months after the case ended) to constitute any salient

"pattern” of deception on respondent's part.

p. 6, Board Report (emphasis added).

As explained above, the only documents in the record from the disciplinary
hearing that pertained to Ms. Laux's claim for unemployment compensation were
Respondent's November 29, 2007 and December 9, 2007 letters to the Office of
Unemployment Compensation (Relators Exhibits 1 and 2). Both of these letters are in
response to claims made by Ms. Laux in her filings and correspondence to the Office of
Unemployment Compensation. Ms. Laux never appeared as a witness and Relator never
produced any of her letters or filings during these disciplinary proceedings. Furthermore,
both of Respondent's letters to the Office of Unemployment Compensation clearly state
that Respondent specifically directed a member of his office staff to deliver the motion to
compel to the press. These facts squarely contradict Relator's assertion that Respondent
"continued to perpetuate his deception by making the same false and misleading
statements to the unemployment office...." (Relator's Objections, p. 13).

The Board also rejected Relator's assertion that Respondent punished Ms. Laux
for revealing his dishonesty to his rival, Prosecutor Hoover by contesting her application

for unemployment benefits (Relator's Objections, p. 13). In support of this decision, the

hearing panel correctly concluded that there was simply not enough evidence to accept
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Relator's strained theory that Respondent's correspondence with the Office of
Unemployment Compensation was somehow a continuation of a pattern of deception that
began at the October 11, 2007 hearing before Judge McClurg.

In light of Ms. Laux's previously undisclosed relationship with Prosecutor
Hoover, Relator's theory regarding Respondent's "pattern of deception”" is not only
unsupported, it does not make any sense. Indeed, after concluding that Respondent
"neutralized the impact of his later mea culpas" by blaming Ms. Laux for the delivery of
the motion and later firing her, the hearing panel observed as follows:

Based on réspondent‘s unsubstantiated but also unrebutted assertion that

Ms. Laux's alleged relationship and communications with someone in the

prosecutor's office figured in her firing, we are not confident we know the

full story about her firing and, thus, are reluctant to base more than this

conclusion on it.

Fn. 3, p. 7, Board Report.

3. Respondent’s only motivation for being untruthful to Judge
McClurg was fear of being removed from the case.

Relator’s Objections to the Board Report include numerous theories to support the
presence of a dishonest and selfish motive and a lack of remorse. None of these theories
are supported by clear and convincing evidence. Furthermore, all of these theories are
contradicted by the testimony at the hearing and Judge McClurg’s November 29, 2007
entry.

During the first four or five weeks on the case, Respondent worked thirty hours a
week representing this vulnerable young client in an emotionally-charged, and extremely
rare case, Tr. 65. At the disciplinary hearing, over a year after the representation began,

Respondent was still committed to representing his young client and continued to appear
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at hearings on his behalf. Tr. 83. Because of his client’s limited financial resources,
Respondent only charged a flat fee of $6500. Tr. 61.

Respondent has consistently testified that he was untruthful to Judge McClurg
because he was fearful that he would be removed from the case. Respondent’s fear of
being removed from the case is supported by the October 11, 2007 hearing transcript
wherein Judge McClurg, at the beginning of the hearing, twice mentioned the possibility
of removing Respondent from the case (Joint Exhibit 5, p. 3). At the disciplinary
hearing, Panel Chair Paul DeMarco confirmed Respondent’s genuine fear of being
removed from the case when he questioned character witness and fellow member of the
Indigent Legal Defense Fund of West Central Ohio, Camille Harlan, Esq.:

Q: So if Mr. Rohrer’s testimony is that he made misstatements fo the judge

in order to stave off removal from the case, does that sound to you like a

plausible sequence of events?

A: T honestly believe that 100 percent. Because other people had already

been taken off the case. The GAL had already been removed and replaced

with another one. So that is how it would have gone if Judge McClurg

said, whoever violated is off the case, that would have happened. No

doubt in my mind.

Tr. 138,

Relator’s theory that “turf and ego were at play” and that Respondent’s
misconduct was fueled by personal animosity towards Prosecutor Hoover is also
unsupported. Panel member Stephen C. Rodeheffer confirmed this point when he
questioned Ms. Harlan at the hearing:

Q: Would you be in a position to describe the relationship that Mr. Rohrer

has with Mr. Hoover?

A: Well, I think I probably would because it’s the same relation that we all
have with Mr. Hoover. Mr. Hoover is extremely difficult to deal with.

#4845-2677-5811 vl 1 8



I’m fortunate, you know, I have another career. You know, I can walk
away, you know, from people like Mr. Hoover, but a lot of people can’t,
and 1 see the frustrations with other attorneys deal with and I have my
own.

Tr. 132.

Respondent’s own testimony also shed light on whether “turf and ego were at
play.”

My ego as a trial attorney, ’m sure, is large enough, but I have always

admitted my mistakes. I'm embarrassed that I'm here today because 1

consider myself an cthical attorney, and I should have never spoken

incorrect things to Judge McClurg. But my ego had nothing to with why I

denied how that got to the press.

Tr. 48.

Respondent’s sincere remorse is also supported by the record. At the disciplinary
hearing, Respondent testified that before Judge McClurg issued his November 29, 2007
entry, he went to Judge McClurg and asked him to find him in contempt. Tr. 79. In
addition, prior to the disciplinary hearing, Respondent personally apologized to Judge
McClurg for being untruthful:

I went in and I apologized. I told him I should have apologized earlier.

You’ve never treated me bad for this, and I appreciate that. I never should
have lied to you.

* * 4
I am embarrassed about that. Ishould have never done that.
Tr. 80.
Finally, in the November 29, 2007 entry, Judge McClurg, the individual with
first-hand knowledge of the events that took place, wrote as follows:
Mr. Rohrer has never had any problems with this Court. In the heat of the

battle, he let his emotions get the best of him. He made a mistake that he
has taken full responsibility for.
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(p. 2, Joint Exhibit 7). Importantly, Judge McClurg’s entry was issued after Prosecutor
Hoover sent a copy of his grievance explaining the true circumstances of how the motion
was delivered to the Dayton Daily Advocate. (Stip. §14).

The above referenced testimony and evidence presented at the disciplinary
hearing demonstrates that the Board Report’s conclusions about Respondent’s true
motivation are fair and accurate.

All indications are respondent’s violation of the gag order was the

impulsive act of an attorney whose judgment was cloudcd in the heat

of the battle. If any motive can be discerned from this at all — for acting

with a motive seems to us inconsistent with acting impulsively — the panel

cannot conclude it was a selfish one, since respondent seemed so clearly

intent on protecting a vulnerable clicnt.

p. 5, Board Report (emphasis added).

B. The Board's Assessment of the Applicable Mitigating Factors is
Supported by Clear and Convincing Evidence

The Board Report correctly found clear and convincing evidence of the following
mitigating factors:
(1) respondent has no prior disciplinary record; (2) the juvenile court
already imposed sanctions on him. (3) respondent has displayed a
cooperative attitude toward these proceedings; and (4) he has presented
character witnesses and letters attesting to his good character and
reputation.
p. 7, Board Report. As seen in numerous other disciplinary cases, mitigating factors play
an essential role in determining an appropriate sanction. Furthermore, although the
general rule governing a violation of Rule 8.4(c) (formerly DR 1-102(A)(4)) calls for an
actual suspension from the practice of law, mitigating factors can warrant a lesser

sanction in appropriate cases. See, e.g. Disciplinary Counsel v. Markijohn (2003), 99

Ohio St.3d 489, 2003-Ohio-4129 (in consideration of the mitigating factors, lawyer who
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filed false state and federal income tax returns and took deductions for retirement account
contributions he had not paid in violation of DR 1-102(A)4), lawyer received a six-
month suspension stayed in its entirety); Office of Disciplinary Counsel v. Heffter (2003),
98 Chio St.3d 320, 2003-Ohio-775, 784 N.E.2d 693 (although the lawyer violated DR 1-
102(A)(4), mitigating factors warranted a six month suspension stayed in its entircty);
Dayton Bar Association v. Kinney (2000), 89 Ohio St.3d 77, 78, 728 N.E.2d 1052
(attorney who made false statements to the Liquor Control Department of Commerce and
was found to have violated six (6) disciplinary rules, including DR 1-102(A)(4), received
six-month suspension stayed in its entirety); and Disciplinary Counsel v. Niermeyer
(2008), 119 Ohio St.3d 99, 2008-Ohio-3824 (lawyer who fabricated a new, purportedly
timely filed, document when re-filing his client's workers' compensation claim in
violation of DR 1-102(A)4) and 7-102(A)(6) [prohibiting a lawyer from creating
evidence when the lawyer knows that the evidence is false}, received a twelve-month
suspension stayed in its entirety).

C. Respondent’s Commitment to Serving Indigent Criminal Defendants

The Board Report also acknowledges two additional critical mitigating factors -
Respondent's sincere commitment {o his community and service to indigent clients:

The witnesses and letters presented describe a dedicated attorney who

feels a deep sense of obligation to those who place their frust in him. As

one example of this, respondent and his wife adopted one of the

vulnerable, unwanted children he routinely encountered in his work with

abused or neglected children. This perhaps provides insight about the

extent to which respondent's violation of the gag order might have been

affected by his concern for the safety of a ten-year old boy in lock-up. We

also note that respondent's witnesses and letters stressed the effect that a

suspension of respondent from the practice of law would have on the

already strained pool of criminal lawyers qualified to accept appointments
for felony indigent defense cases in Darke County.
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p. 8, Board Report.

Respondent has a well deserved reputation for ethical and professional practices
and outstanding public service having been a founding member of the Indigent Legal
Defense Fund of West Central Ohio. This organization, which consists of only five (5)
attorneys, was started in 2004 for purposes of providing court appointed legal defense to
the indigent defendants of Darke County juvenile, municipal and common pleas courts.
Tr. 88. Only three of the five attorneys are qualified to handle serious felony cases. Tr.
89.

Attorney Camille Harlan, a member of the Indigent Legal Defense Fund of West
Central Ohio, appeared at the hearing as a character witness and testified about the dire
need for attorneys like Respondent who are willing to provide legal services to indigent
clients and the impact on the community in the event that Respondent receives an actual
suspension from the practice of law. Tr. 128,

It would have a severe impact on the community. We do not have enough

indigent attorneys as it is, and there is no one else that the judges have to

appoint cases. So not only would the group that we have been trying to

keep together for Judge Hein’s sake and Judge McClurg and Judge

Monnin’s sake so their dockets can run efficiently and the prosecutor can

continue on with his cases, not only would it hurt the group, but it would

hurt the county, I mean, you need attorneys like Dave Rohrer for these

people, whether it’s family law or criminal law, or you know, nobody

knows the Adam Walsh Act in our county like Dave knows it. And
there’s nothing that is more daunting than someone to face an AWA

hearing. And it would just, not only professionally hurt us as a

community and a group, but also personally for us to lose a comrade.
Tr. 128-129.

Also notable, was Ms. Harlan’s testimony regarding the personal financial strain

that attorneys face when they make the commitment to serve indigent clients. As a result
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of this financial strain, Ms. Harlan testified that she could no longer afford to participate
in the Legal Assistance Fund of West Central Ohio.

I have made the decision that this will be my last year. It is, just like it is

for all counties, there is just not the funding there. Our county has gotten

busier and busier with indigent criminal work, and it has gotten to the

point for me personally that I cannot afford to be working for the $25 an

hour that, you know, you end up with after your expenses making, and

unforfunately that’s all we have available there in Darke County. But for

financial reasons I probably will not be able to continue afier this year.
Tr. 125. Notwithstanding the financial strain, Respondent is committed to remaining a
member of the Legal Assistance Fund of West Central Ohio.

The importance of Respondent's valuable services to indigent clients was also
highlighted in a character letter submitted by Darke County Common Pleas Judge John

Hein:

[H]e is most commonly obscrved as counsel for indigent (and to a
lesser degree retained) criminal case defendants.

As one of five members of the local indigent defense group, Mr. Rohrer
provides an invaluable service to the public. He is timely with
appearances and meets scheduling deadlines. Also, I am aware of his
leadership role and mentoring services to other attorneys within the

indigent defense group. When assigning counsel in criminal cases, I

frequently call upon Mr. Rohrer to handle the most difficult cases and

the more problematic defendants.

Respondent's Exhibit K (emphasis added).

Darke County Municipal Court Judge Julie Monnin appeared at the hearing as a
character witness and echoed Judge IHein and Attorney Harlan’s concerns about the
impact that a suspension on Respondent’s ability to practice law would have on the
community.

That would have an extreme impact. In fact, I know him and Camille

Harlan are probably the [only] two the in the group that could handle high-
end felony cases. Granted, they’re not in my court, but to be appointed on
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those type of cases would be very limiting. Because there’s only two out
of the five that probably could take those cases and represent clients well.

Tr. 160.

In September 2007, the Ohio Supreme Court issued its "Statement Regarding the
Provision of Pro Bono Legal Services by Ohio Lawyers," urging them to "engage in new
or additional pro bono opportunities.” The fact is that few attorneys in Ohio are willing
to make the significant monetary and other sacrifices that go along with representing
indigent criminal clients. The quality of representation suffers as a result. The need is
great for the type of experienced and competent representation that Respondent provides
these clients. That is precisely why the Ohio Supreme Court has found service to
indigent clients to be such an important mitigating factor in the disciplinary system. See
e.g. Dayton Bar Association v. Andrews (2005), 105 Ohio St. 3d 453 (wherein the Court
recently stayed a suspension because it was “impressed with the witnesses” appeal for
respondent’s continued service to indigent criminal defendants and find this evidence
particularly mitigating.)”; Office of Disciplinary Counsel v. Moore (2004), 101 Ohio St.
3d 261 (a stayed suspension was more appropriate in light of “Respondent’s zealousness
and competence in representing his clients."); Cleveland Bar Assn v. Smith (2004), 102
Ohio St.3d 10, 2004-Ohio-1582, 806 N.E.2d 495 (a stayed suspension for a respondent
who violated eight disciplinary rules considering, in part, that she “had devoted her
practice principally to low and moderate income clients who might not have been able to
find representation elsewhere.”); and Cleveland Bar Assn. v. Hardiman (2003), 100 Ohio
St.3d 260, 2003 Ohio 5596 (wherein the Court considered, among other things,

respondent’s pro bono work for indigent clients as a mitigating factor).
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EC 2-15 (Reasonable Fees and The Legal Profession) underscores the need for
lawyers to provide legal services to those unable to pay for such services:
The legal professional cannot remain a viable force in fulfilling its role in
our society unless its members receive adequate compensation for services
rendered, and reasonable fees should be charged in appropriate cases to
clients able to pay them. Nevertheless, persons unable to pay all or a
portion of a reasonable fee should be able to obtain necessary legal
services, and lawyers should support and participate in ethical
activities designed to achieve that objective.
(emphasis added). Respondent has taken seriously his ethical obligations to serve the
poor (EC 2-15, 2-24), to take on unpopular cases (EC 2-26), and to represent a party
when requested by a court (EC 2-28), exceeding a lawyer's ethical obligations in this

regard.

D. The Board’s Recommended Sanction of a Stayed Six-Month Suspension
is Supported by Ohio Supreme Court Case Law and the ABA Standards.

ABA Standard 6.2 (1991 & Amend. 1992), sets forth the standards that should be
applied when a lawyer violates a court order. The recommended sanctions turn on the
lawyer's intent and whether there was actual or potential injury. The Commentary to
Standard 6.3 states "[m]ost courts impose a reprimand on lawyers who engage in
misconduct at trial or who violate a court order or rule that causes injury or potential
injury to a client or other party, or who cause interference or potential interference with a
legal proceeding." Standard 6.23 states "[r]eprimand is generally appropriate when a
lawyer negligently fails to comply with a court order or ruie, and causes injury or
potential injury to a client or other party, or causes interference or potential interference
with a legal proceeding." Also see, Disciplinary Counsel v. Armengau (2003), 99 Ohio
St.3d 55, 2003-Ohio-2465 (public reprimand was warranted for attorney's multiple

violations of court orders during a jury trial).
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Here, although intentional, Respondent violated the GAG order because he
believed it was the only way to obtain the discovery he desperately needed. Tr. 47.
Furthermore, although Respondent failed to truthfully explain that he intentionally
violated the court order, Judge McClurg learned the truth about what actually happened
within days of the hearing (Stip. Y14). After leaming the truth, Judge McClurg still
decided to suspend the sentence for Respondent's contempt. More importantly, there is
no evidence in this case demonstrating injury to a client or other party and there was no
interference with the Timothy Byers proceedings.

ABA Standard 6.22 recommends suspension when a lawyer "knowingly violates a
court order and there is injury or potential injury.” (emphasis added). The Commentary
to ABA Standard 6.23 cites In re Vicenti (1983), 92 N.J. 591, 458 A.2d 1268, as an
example of when a lawyer should be suspended. In re Vicenti involved a New Jersey
lawyer who received a one-year suspension as a result of twenty-two ethics violations

including "repeated discourteous, insulting and degrading verbal attacks on the judge and

his rulings which substantially interfered with the orderly trial process" and "pervaded the
proceedings for a period of three months." (emphasis added). /d. at 1274.% Furthermore,

the New Jersey lawyer "engaged in collateral actions that the Committee determined

2 A summary of the specific conduct from In re Vincenti is provided as follows: "He
was frequently sarcastic, disrespectful and irrational, and accused the Court on numerous
occasions of, inter alia, collusion with the prosecution, cronyism, racism, permitting the
proceedings to have a "carnival nature,” conducting a kangaroo court, prejudging the
case, conducting a "cockamamie charade of witnesses," barring defense counsel from
effectively participating in the proceedings, conducting a sham hearing, acting outside the
law, being caught up in his "own little dream world," ex parte communications with the
prosecutor together with other equally outrageous, disrespectful and unsupported charges.
These and other comments were made frequently throughout the proceedings and
continued at length." 458 A.2d 1268 at 1274,
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were designed to gain advantages in the pending litigation by demeaning and harassing
both the judge and opposing counsel.” fd.

The circumstances of In re Vicenti are significantly different than this case. Here,
the misconduct has no similarity to the repeated, outrageous and disrespectful conduct
described in Vincenti. Here, the misconduct “comprised of a discrete, isolated part of the
proceedings that had ne relationship to or effect on the rest of the case.” (p.9, Board
Report) (emphasis added). Accordingly, under ABA Standard 6.22 and 6.33, an actual
suspension from the practice of law would be an inappropriately harsh sanction.

In Starke County Bar Assn. v. Ake (2006), 111 Ohio St.3d 266, 2006-Ohio-5704,
the respondent violated court orders on five separate occasions while representing
himself during proceedings to dissolve his marriage. During the proceedings, the
respondent wrote a check for $94,000 from a bank account in violation of a temporary
restraining order (count I), used his interest in marital real estate to secure a $400,000 line
of credit in violation of a court order barring the encumbrance of any debt using marital
real estate as collateral (count II), gave the couple's dog to the local humane society in
violation of the court's custody order and lied to the humane society about his reasons for
giving up the dog (count III), failed to honor the court's instructions to share information
regarding the value of his life insurance policy with his wife (count 1V), and failed to pay
his wife $14,000 in court ordered expenses (count V).

The Ake Court found that the respondent violated DR 1-102(A)(4), 1-102(A)(5),
1-102(A)(6) and 7-102(A)(1) and noted the following:

Respondent deliberately violated a court's order on five separate occasions

because he disagreed with the order and because it suited his economic
interest to do so... Respondent deliberately, and in a calculated fashion,
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ignored a court's order on numerous occasions, even to the point of
transferring money to his secrctary's account.

Id. at §39. The 4ke Court also noted the Board's observations that “respondent refused
to recognize that his conduct rose to the level of an ethical viclation" and “[t]his was
hardly a spontaneous act in the heat of the battle.” Id. at 41.

Notwithstanding the repeated violations of the trial court's orders, the failure to
recognize that the conduct constituted an ethical violation, and the finding of a violation
of DR 1-102(A)(4), the Ake Court found that the mitigating circumstances supported a
stayed suspension of six months. Id. at §46. Those mitigating circumstances were lack
of a prior disciplinary record, full and free disclosure, and character testimony supporting
good character and a professional reputation. Id at §42.°

Unlike the lawyer in 4ke, Respondent's misconduct involves a singular violation
of a court order and a clumsy but unselfish attempt to ensure that he would not be
removed from the representation. As noted in the Board Report, Respondent's
misconduct had no relationship to or effect on the rest of the Timothy Byers case (p. 9,
Board Report). Like the lawyer in Ake, Respondent has no prior disciplinary record,
cooperated throughout these proceedings, and has an outstanding professional reputation.
These facts support the Board’s reliance on the A4ke opinion when deciding that the
appropriate sanction for Respondent should be no more severe than the six-month stayed
suspension imposed on the lawyer in Ake.

In Dayton Bar Ass'n. v. Ellison (2008), 118 Ohio St.3d 128, 2008-Ohio-1808, the

Ohio Supreme Court renewed its position that a stayed suspension is appropriate "despite

3 Justice Moyer dissented from this opinion and would have recommended an actual
suspension of six months, 2006-Ohio-5704 at 950. Justice Lundberg Stratton and
O'Connor also dissented and concurred with Justice Moyer’s dissenting opinion.
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the dishonesty where sufficient mitigating circumstances are present.” fd. at {13. In
Ellison, after failing to respond to a summary judgment motion, her client’s employment
discrimination claim was dismissed. The lawyer then failed to inform her client about the
dismissal of the case and lied to the client for several months about the true status of the
case, Id at 1Y8-9. The Ellison Court concluded that the lawyer violated DR 1-102(A)4),
DR 1-102(A)(6), and DR 6-101(A)(3).

After highlighting the mitigating circumstances present, the Kllison Court
imposed a twelve-month suspension stayed in its entirety. In addition to those mitigating
factors set forth in BCGD Proc. Reg. 10(B)(2), the Ellison Court found Respondent's
commitment to clients with limited resources to be a notable mitigating factor:

Respondent has been in practice for 27 years, primarily representing

domestic relations clients in and around Dayton who can ill afford an

attorney, Respondent's practice... served an important purpose in her

community. These cases can be complex and time-consuming, yet
sometimes her clients do not pay.

* * *

According to relator's counsel, [the respondent] is also respected by fellow

practitioners for her commitment to those less fortunate, which promotes

public confidence in the legal system. Finally, respondent cooperated

completely in the disciplinary process, acknowledging her wrongdoing

and expressing concomitant remorse.
Id at §{14-15.

In Disciplinary Counsel v. Taylor (2008), 120 Ohio St.3d 366, 2008-Ohio-6202,
the client, Juan Rios, retained a lawyer to provide estate planning services for purposes of
ensuring that his wife’s daughter would not inherit any assets and his own daughter,

Elizabeth Rios, would receive everything. Id at §Y4-5. The lawyer prepared estate

planning documents to be executed by both Juan Rios and his wife, Piccola Rios.

#4845-2677-5811 vl 29



However, Piccola Rios suffered from dementia, did not speak English, and the lawyer
provided no interpreter. Id. at §7. The Taylor Court also noted that "[w]hile purporting
to act in a fiduciary capacity representing the potentially diverse interests of Juan and
Piccola, respondent had Piccola sign an instrument that gave away all her interest in the
couple's home. He did not have her knowing consent to the transfer." Jd. at §12.

The lawyer also prepared a power of attorney that gave a relative of Elizabeth
Rios complete authority over Piccola's affairs. Id at 8. The lawyer obtained Piccola’s
signature on the documents “despite her incapacitation and probable incompetence.” Id.
at 9. Elizabeth's relative “later withdrew all the funds from Juan and Piccola’s bank
account and used none of them for Piccola’s welfare.” Id.

In a related matter, the lawyer filed an appearance on behalf of Juan Rios in a
guardianship case that was about to conduct a competency hearing for Piccola Rios.
However, at the time he filed the appearance, the lawyer failed to mention that Juan Rios
was deceased.

The Taylor Court concluded that the lawyer violated DR 1-102(A)4), DR 5-
105(A), and DR 5-105(B). However, in light of the mitigating evidence, a one-year
suspension, stayed in its entirety was appropriate. In support of its decision, the Taylor
Court detailed the following mitigating circumstances:

In trying to protect the Rioses from one relative, respondent assumed he

knew Piccola's wishes, and his actions left her vulnerable. But his

concern for the couple's welfare and his efforts in their behalf were

undoubtedly sincere and sclfless.... Respondent typically represents
clients of modest means for little or no fee, as he did in the Rioses'

case, and we have attributed mitigating effect in recognition of such

service. See Dayton Bar Assn. v. Ellison (2008), 118 Ohio St.3d 128,

2008-Ohio-1808, 886 N.E.2d 836 15. Morcover, with the exception of

his lapses in the Rioses' case, respondent has had a nearly 50-year career
of representing clients with integrity.  Respondent has no prior
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disciplinary record, had no dishonest or selfish motive in this case, and
cooperated in the disciplinary process with full and free disclosure, all of
which are mitigating factors under BCGD Proc. Reg. 10(B)(2)(a).(b), and

(d).

Id.at 1918-19.* (emphasis added).

Just like the lawyers from Ellison and Taylor described above, Respondent serves
clients of modest means who can "ill afford an attorney.” Furthermore, unlike the lawyer
from Taylor, Respondent never took advantage or caused harm to his vulnerable client.
Respondent had no dishonest or selfish motive. Accordingly, Respondent's sanction
should be no more severe than that from Ellison and Taylor.

The case law and ABA Standards provide ample authority in support of a sanction
less than an actual suspension from the practice of law. Indeed, adopting the Board's
recommended sanction and imposing a stayed suspension would be consistent with the
recent Ohio Supreme Court holdings from Ake, Ellison, and Taylor. Respondent has
practiced law for nineteen (19) years and has no prior disciplinary violations.
Notwithstanding the disciplinary violations that occurred while representing Timothy
Byers, Respondent obtained a just and fair result for his client. Without Respondent's
experienced representation, Timothy could have been convicted for murder and could
have faced an adult prison sentence (Tr. 109-110). Instead, Timothy lives with his

grandparents and is attending school.

4 Justice Moyer dissented from this decision and would have recommended a one-year
suspension with six-months stayed. In support of an actual suspension, Moyer’s dissent
noted that “the lawyer’s actions resulted in harm to the client that cannot be ignored.”
2008-Ohio-6202 at §26. Justices Lundburg Stratton, and O’Comnor also dissented and
concurred with Justice Moyer’s dissenting opinion.
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IV. CONCLUSION

It is well settled that "the primary purpose of the disciplinary system is not to
punish the offender, but to protect the public.” Disciplinary Counsel v. Johnson (2007),
113 Ohio St.3d 204, 2007-Ohio-2074 (citing Disciplinary Counsel v. O'Neil (2004), 2004
Ohio 4704, 103 Ohio St.3d 204). As the Ohio Supreme Court explained in Ghio State
Bar Association v. Weaver (1975), 41 Ohio 8t.2d 97, 7 0.0.2d 175, “[i]n a disciplinary
matter, the primary purpose is not to punish an offender; it is to protect the public against
members of the bar who are unworthy of the trust and confidence essential to the
relationship of attorney and client; it is to ascertain whether the conduct of the attorney
involved has demonstrated his unfitness to practice law, and if so to deprive him of his
previously acquired privilege to serve as an officer of the court.” Also see Disciplinary
Caunsel v. Agopian (2006), 112 Ohio St.3d 103, 2006-Ohio-6510 at 10.

There is no evidence to suggest that the public should be protected from
Respondent. Indeed, as noted in the Board Report:

Observing respondent’s demeanor at the hearing and listening lo the

testimony of his witnesses convinced us that actual time off from the

practice of law is not necessary to protect the public from further
misstatements by this particular lawyer.
p. 10, Board Report. Even if we disregard Respondent's notable contributions to the Bar
and his community and consider only this case, there is no dispute that ten-year-old
Timothy Byers and his family benefited as a result of Respondent's professional services.
Based upon the foregoing, Respondent respectfully requests that this honorable Court

deny Relator's objections and adopt the well-reasoned and amply supported

recommended sanction of a six-month suspension, stayed in its entirety.

#4345-2677-5811 v1 32



Respectfully submiited,

unsel for Responden,

asheeda 7. Khan  (0075054)
Geoffrey Stern (0013119)
Kegler Brown Hill & Ritter Co., L.P.A.
65 East State Street, Suite 1800
Columbus, Ohio 43215

(614) 462-5400/(614) 464-2634 (fax)
gstern{pkeglerbrown.com
rkhan@keglerbrown.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Respondent David
A. Rohrer’s Response to Relator’s Objections to the Board of Commissioners’ Report
and Recommendations was served upon the following via regular U.S. Mail, on this \ Z -

day of June, 2009:

Jonathan E. Coughlan, Esq.
Robert R. Berger, Jr. Esq.

Office of Disciplinary Counsel of
The Supreme Court of Ohio

250 Civic Center Drive; Suite 325
Columbus, OH 43215-7411

Jonathan W. Marshall, Esq.
The Supreme Court of Ohio
Board of Commissioners on Grievances and Discipline
65 S. Front Street; 5% Floor
Columbus, OH 43215-3431

oo 00

sheeda Z. Khan
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BEFORE THE BOARD OF COMMISSIONERS

: ON
GRIEVANCES AND DISCIPLINE
OF
THE SUPREME COURT OF OHIO
In Re:
Complaint against : Case No. 08-066
David A. Rohrer : Findings of Fact,
Attorney Reg. No. 0042428 Conclusion of Law and
Recommendation of the
Respondent : Board of Commissioners on
Grievances and Discipline of
Disciplinary Counsel : the Supreme Court of Ohio
Relator

INTRODUCTION AND PROCEDURAL BACKGROUND

This matter was heard on jémuary 16,A2009 in Columbus, Ohio, before a hearing panel
composed of Jana Emerick, Stephen Rodeheffer, and Paul De Marco, the panel chair, None of
fhe'pénel members is from the appellate district from which the complaint arose and none was a
member bf the probable cause panel that certified the matter to the Board.

FINDINGS OF FACT

The parties stipulated to the following facts:

1. Respondent was admitted to the practice of law in the,.state_ of Ohio on November
6, 1989, Respondent is subject to the Code of Professional Respensibility, the Ohio Rules of
Pfofessional Conduct, and the Rules for the Government of the Bar of Ohio.

2. On September 21, 2007, the Darké County Prosecutors Dfﬁc«::j filed a Complaint

in the Darke County Juvenile Court agaihst 10-year-old Timothy Byers with five delinquency
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counts of murder and one Idelinquenc'y' count of aggrévated arson as a result of a September 16,
2007 fire fhat killed Byers’s mother, sister and three other cl:hildren.
3. That same day,-Byers- was remanded to the cusfociy of West Central Juvenile
Detention Center in Troy, Ohio.
4, On September 25, 2007, respondent was retained to reﬁresent 10-year-old
Timothy Byers.
| 5. On September 26, 2007, Darke County Juvenile Court Judge Michael McClurg
sealed the court file. On September 28, 2007, Jﬁdge McClurg issued a verbal order that
iarohibited respondent and the prosecuting attorney from discussing the case with the media.
This verbal order was journalized on October 24, '2007 and is attached hereto as J oint Exhibit 6.
6. On Septembei' 27, 2007, respondent filed a request for diséovéry with the Darke
County Juvenile court, A copy of the réquest for discovery is attached hereto as Joint Exhibit 1.
7. On October 5, 2007, respond-e'nt filed a motion to comﬁel discovery asking the
court to compel the Darke County Prosecutor to promptly provide a response to respondent’s
discovery request. A copy of the motion to compel is attached hereto as Joint Exhibit 3.

8. On this same date, respondent directed a member of his office staff to deliver a
copy of the motion to compél disc.overy to the Darke County Daily Advocate newspaper (“Daily
Advoca;te”). By doing é'o,' r‘espo-ndéntlviolated Judge McClurg’s order regarding
communications with the media.

9. The October 9, 2007 edition of the Daily Advocate included an article on thé '
motion to compél discovery'ﬁl.ed by respondent. A copy of the October 9, 2007 article is

attached hereto as Joint Exhibit 4.
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10. On October 11, 2007, Judge McClurg conducted a hearing to address the October
9, 2007 Daily Advoc_até article and determine whether respondent violated the order regarding
communications with the media. (Agreed Stipulations ¥ 10)
11. A portion of the hearing was conducted on the record. A copy of the transcript
from the portion of the hearing that was on the record is attached hereto as Joint Exhibit 5.
12. At this hearing, Respondent made the following statements:
+ “I said some things to my staff that | believe... | beliéve was misconstrued, but I'm
not going to hold them responsible and I believe that a copy of that...of that motion
later on in the day got delivered over there without my knowledge.” (Ex. 5 at 8-9)

o “I take responsibility for that because if they thought that that was my intent or that’s
what I wanted to happen, and they did that, then that’s still my responsibility. It
was...it was not my intent.” (Ex. 5 at 9)

13, Inlight of the fact that respondent had previously directed a member of his staff
fo deliver the motion- to compel to the Daily Advocate, the above referenced statements were
false and misleading,

14.  On or about November 7, 2007, Darke County Prosecutor Phillip D. Hoover filed
a grievance with the Dafke' Cdunty Bar Association. Mr, Hoover aléo sent a bopy of the .
grievance to Judge McClurg. |

15 On November 29, 2007, Judge McClurg issued an entry concluding that Mr.
Rohrer violated the court order prohibiting Qbmmunication with the media. A copy of the
November 29, 2007 'entry is attached hereto as Joint Exhibit 7.

16.  InMarch 2008, Darke County Juvenile Court Judge Michael McClurg found

Byers not competent to face juvenile delinquency charges against him and dismissed the pending

chdrges.
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17.  After respondent’s assistant Daphne Laux informed the prosecutor’s office that he
had instructed her to send the motion to compel to the newspaper, respondent terminated her for
violating his ofﬁce_policy against divulging confidential information about cases. In a
subsequent letter to the unemployment bureau concerning her termination, he again suggested
that Ms. Laux was responsible for sending. the motion to the newspaper

CONCLUSIONS OF LAW

Relator and respondent stipulated that respondent’s conduct violated the following Ohio
Rules of Professional Conduct: Rule 3.3(a)(1) [a lawyer shall not knowingly make a false
statement of fact to a tribunal or fail to correct a false statement of material fact previously made
to a tribunal by the lawyer]; Rule 3.4(c) [a lawyer shall not knowingly disobey an obligation
under the rules of a tribunal]; Rule 8.4(c) [a lawyer shall not engage in conduct involving
dishonesty, fraud, deceit, or misrepresentation); and Rule 8.4(d) [a lawyer shall not engage in
conduct that is prejudicial to the administration of justice]. A'ccm;dingly, the panel finds that
respondent’s conduct violated the above Rules.

Respondent disagrees with relator’s contention that his conduct violated Ohio Rule of
Professional Conduct: 8.4(h) [a lawyer shall not éngage in conduét that adversely reflects upon
his fitness to practice law], Based upoﬂ the panel’s inability to discern whether respéndent’s
conduct was impulsive or not (disdussed in detailed below), the panel does find by clear and
convincing evidence that his conduct ad_versely reflected upon his fitness to practice law.

APPROPRIATE SANCTION

Relator asks for a six-month actual suspension, while respondent urges “something less
P P £ g

than an actual suspension.” In deciding between these alternatives, the panel gave consideration
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to the recognized factors in aggravation and mitigation and to precedents established by the
Supreme Court of Ohio.

- AGGRAVATING FACTORS

Relator urges the panel to find as an aggravating factor that respondent acted with a
selfish or dishonest motive. In violating the juvenile court’s gag order, respondent seems to have
let three factors cloud his judgment: (1) his concern for the safety of a ten-year old boy in lock-
up; (2) his antagonistic history with the assistant prosecutor;’ and (3) his perception that the
publicity he was gencraﬁng by releasing his motion to the newspaper would somehow nudge the
judge in a direction favorable to his client. The judge took the measure of this violation and
punished respondent by citing him for contempt and imposing a fine and jaﬂ time, which the
court suspended on the condition that respondent not engage in further violations of the gag
order or “attacks of a personal nature ....” All indications are respondent’s violation of the gag
order was the impulsive éct of an attorney whose judgment was clouded in the heat of battle. If
any motive can be discerned from this at all — for acting with a motive seems to us inconsistent
with acting impulsively —the panel cannot conclude it was a selfish one, since respondent
seemed SO clearly intent on protecting a vulnerable clicnf.

As for whether respondent made his false statement to the ju{renile court with a selfish or
dishonest motive, it bears noting that the judge was unconvinced by respondent’s cover story —
i.e., that a member of his staff leaked the filing without his approval — given the judge’s
statement in his entry that respondent had “m_ade a mistake” and “let his emotions get the best of
him.” (Ex.7) Unconvincing fhoﬁgh respondent’s cover story might have been to this particular

judge, it nevertheless constituted a false statement to a court on a matter directly relevant to a

' The juvenile court’s entry sanctioning respondent repeatedly referred to the feud between respondent and the
assistant prosecutor, noting that the violation had occurred “in the middie of a personal contlict” characterized by
“hoth sides making personal attacks through filings or the Court process.” (Ex.7)
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violation of one of the court’s orders, and we must treat it as such. In this instance, respondent
knew he was being summoned to court to discuss an apparent violation of the gag ofder. He
certainly had time to consider the explanation he would give. In that sense, he had a sufficient
oppoftu_nit'y to form a motive to mislead the judge. But we cannot tell from the evidence before
us whether respondent went to court with his cover story in mind,’ or went intending to come
clean with the judge and impulsively blurted out the cover story instead. While we believe that
respondent acted dishonestly by not owning up to his misconduct and that his misstatement was
a clumsy attempt to deflect blame from himself, we do not have a sufficient basis for finding as
an aggravating factor that he acted with a dishonest or selfish motive, since, as note above, acting
with such a motive seems to us incoﬁsistent with acting impulsively.

Relafor also urges us to interpret respondent’s representations to the juvenile court and to
the unemployment buréau as repetitively deceptive and to find as an. aggravating factor that
respondent eng_aged in a “pattern of misconduct.” The panel does not find this érgument
convincing. We regard respondent’s false statements to the court as comprising a single,
inaccurate cover story. His extrajudiciél statements éoncerning Ms, Laux in the létter to the
unemployment bureaﬁ, while they p‘ertéin to the same genefal subject matter as his statements in
court, are not sufficiéntly linked to those in-court stétements (for example, they were made
several months after the case ended) to constitute ény salient “pattérn” of deception on
respdndent’s part, Having listened to all of the evidence concerning the letter to the
unemployment bureau and its apparent subtext, we can only say this much with confidence: by

initially casting blame on his staff member and subordinate (Daphne Laux), and firing her,

2 Neither Ms. Laux nor any other employee who might have personal knowledge relevant to thjs point was called as
a witness.
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respondent neutralized the impact of his later mea culpas.®> While we do not find as an
aggravating factor that respondent refused to acknowledge the wrongful nature of his conduct in
these proceedings, it would strain credulity for us to find as a mitigating factor that he
immediately and unequivocally took responsibility for his actions or made timely efforts to
rectify their consequences. |

Relator also contends that respondent made false statements during the disciplinary
process by downplaying the situation in a letter to relator. We disagree. In actuality,
respondent’s letter accurately recounted statements made by the juvenile court in its entry.
While those statements could be interpreted as downplaying the situation, that is precisely what
the juvenile court’s entry seemed intent on doing. We do not find as an aggfa\.ratin-g factor that
respondent made false statements to relator.* |

“For all of these reasons, we find no aggravating factors by clear and convincing evidence
and, thus, no justification for recommending a more severe sanction,

MITIGATING FACTORS

The parties have stipulated to the following mitigating factors: (1) respondent has no
prior disciplinary record; and (2) respondent has displayed a cooperative attitude toward these
proceedings. Based on these stipulations and the evidence presented, the panel finds clear and
convincing evidence of the following rhitigating factors: (1) respondent has no prior disciplinary
record; (2) the juvenile court already imposed s.anctionsr on him; (3) fespdﬁdént has displayed a
cooperative attitude toward these proceedingsi and (4) he has presented character witnesses and

letters attesting to his good character and reputation.

3 Based on respondent’s unsubstantiated but also unrebutted assertion that Ms. Laux’s alleged relationship and
communications with someone in the prosecutor’s office figured in her firing, we are not confident we know the full
story about her firing and, thus, are reluctant to base more than this conclusion on it.

* The juvenile court judge did not testify in this matter.
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The witnesses and letters presented describe a dedicated attorney who feels a deep sense
of obligation to those who place their trust in him. As one example of this, respondent and his
wife adopted one of the vulnerable, unwanted children he routinely encountered in his work with
abused or neglected children. This perhaps provides insight about the. extent to which
respondent’s violation of the gag order might have been affected by his concern for the safety of
a ten-year old boy in lock-up. We also note that respondent’s witnesses and letters stressed the
effect that a suspension of respondent from the practice of law would have on the already
strained pool of criminal lawyers qualified to accept appointments for feleny indigent defense

cases in Darke County.

PRECEDENTS ESTABLISHED BY THE SUPREME COURT

At the panel’s request,.the parties submitted post—héafing briefs dis.cussing established
Supreme Court precedents relevant to the appropriate sanction in this case. Each side has cited
cases supporting and fefuting the proposition that lawyers who make misrepresentations to courts
are invariably given actual suspensions.

Relator quotes the Supreme Court’s emphatic statement in Cleveland Bar Assn. v. Herzog
(1999), 87 Ohio St.3d 215, 217, “We will not allow attorneys who lie to courts to continué |
practicing law without ipterruption.” In Herzog, the attorney made misrepfesentations to the
bankruptcy court in his own bankruptcy proceedings. These misrepresentations were ineffectual
insofar as that court did not appear to believe them. In that sense, Herzog, in which the attorney
was suspended for six months, seémsl facié.lly similar to this case. It bears npting, however, that
Mr. Herzog’s misrepresentations were made in sworn testimony and as part of a “course of
conduct” indicating a clear pattern of deception and concealment on his part, which included his

efforts to hide assets and conceal income from the bankruptcy trustee. Thus, while Herzog may
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appear facially similar to this case in that the cou;'t in each case appeared fo see through the |
attorney’s in-court misrepresentations, the panel finds Herzog distinguishable from this case in
that Mr. Herzog’s course of conduct lasted throughout, and clearly impeded, his bankruptey

| proceedings. The fact that Mr. Herzog’s actions warranted an actual suspension of six months
must be considered in this light, particularly when comparing Herzog to a case like this one, in
which respondeni’s misrepresentations comprised a discrete, isolated part of the proceedings that
had no relationship to or effect on the rest of the case.

For his part, respondent relies on various Supreme Court decisions involving dishonesty
on the part of lawyers, _only one of which the Court’s recent 4-3 decision in Disciplinary Counsel
v, Taylor, 120 Ohio St.3d 366, 2008-Ohio-6202, involved a lawyer’s misrepresentation made
directly toa judge. Amdng other ethical lapses, the lawyér in Taylor had told the court hé was
representing an individual, without mentioning the individual had died. Id. .ét 1 14. The Supreme
Court ifnposed a stayed one-year suspension (after the Board had recommended a stayed six-
month suspensibn), noting the attorhe‘y’s hisfory of cdmpctent, ethical practice and the fact his
actions were part of a sincere and selfless éourse of conduct, In discounting the need for actual
time off from the practice of law, the Court stressed that “[t]he disciblinary process exists ‘not to
punish the offender but to protect the public from lawyers who are unworthy of the trust and
confidence essential to the attorney-client relationship and to allow us to ascertain the lawyer’s
fitness to practice law.” Id. at § 20 citing Akron Bar Assn. v. Catanzarite, 119 Ohio St. 3d 313,
2008-Ohio-4063, § 37. | |

Fodusing on what publié protection demands, the panel concludes respondent’s isolated
misreprééentatioh more clOsgly resembles the situation in Taylor than that of Herzog, Although

one could argue that respondent’s violation of a court order compounded his misrepresentation,
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that additional feature does not make an ac'tual suspension imperative. See Stark‘ Cty Bar Assnv.
Ake, 111 Ohio St.3d 266, 2006-Ohio-5704, § 39 (despite noting the lawyer “*deliberately’” and
““ina caiculated fashion’” had ““violated a court’s order on five separate occasions™ and that’
““[t]his was hardly a spontaneous act in the heat of battle,”” the CoUrt declined to order an actual
suspension). Given that the juv‘énile court vindicated its own processes by sanctioning
respondent for disobeying its gag order, we primarily view our task as fashioning a sanction that
will protect the public from the prospect that respondent will again make a misrepresentation to a
court. Whether respondent’s false statement was the product of a carefully conceived motive to
deceive or simply an impulse to conceal his culpability, a misrepresentation to a court is a
misrepresentation to a court, and cannot be condoned. A court’s ability to uncover and remedy
an attorney’s violation of one of its orders depends on complete candor from all lawyers
involved. When the lawyers involved instead misrepresent their or one another’s culpability for
suéh a violation, it undermines not only the order violated but also the court’s ability to remedy
the violation and avoid repetition. Still, as ndted, our task is to bréscribe a sanction that will
protect the public from this particular lawyer. Observing respondent’s demeanor at the hearing
and listening to the testimony of his witnesses convinced us that actual time off from the practice
of law is not necessary to protect the public from further misstatements by this particular lawyer.

The Supreme Court repeatedly has observéd that, while conduct by an attorney involving
dishonesty or rhisrepreséntation “usuallsr reqﬁires an actual suspension from the practice of law
for an’ appropriate period of time, . . . mitigating evidence can justify a lesser sanction.”
Disciplinary Counsel v, Carroll, 106 Ohio St.3d 84, 2005-Ohio-3805, % 13. In C’armll, despite
the attorney’s representation, mitigating factors — such as the absence of a prior disciplinziry

record, his cooperation in the disciplinarf proceedings, the fact he élready had been otherwise
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punished, the lack of a selfish or dishonest motive, his reputation for good character, and his
representation of needy clients — and the absence of any aggrairating factors convinced the
Supreme Court that a lesser sanction than actual sﬁspension was warranted. Because the same
mitigating factors existin this case and the aggravating factors found in ‘Taylor are not present
here, the panel concludes, as the Supreme Court did in Carroll, that a six-month suspension,
stayed in its entirety, will adequately protect the public.

CONCLUSION
Accordingly, the panél recommends as the appropriate sanction that respondent receive a six-
month suspension, stayed in its entirety, on the condition that he commits no further misconduct
during the length of the stay.

BOARD RECOMMENDATION

" Pursuant to Gov. Bar Rule V(6)(L), the Board of Commissioners on Grievances and
f)iscipline of the Supreme Court Of. Ohio considered this matter on April 3, 2009. Thé Board
adopted the Findings of Fact, Conclusioﬁs of Léw, and Recomniendation of the Panel and
recomﬁlends that ReSf)ondent, David A. 'Rohrer, be suspended for six months with six months
stayed on conditions in the State of Ohio. The Board further recommends that the cost of these
proceedings be taxed to Respondent iﬁ ahy disciplinary order entered, so that execution may

issue.
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Pursnant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,

I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendations as those of the Board.

NATHAN W. MARSHALL, SeEretaW

Board of Commissioners on
Grievances and Discipline of
The Supreme Court of Ohio
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BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE
' OF -
THE SUPREME COURT OF OHIO

In re:
Complaint against:

David A. Rohrer, Esq. :
Attorney Registration (0042428) : Case No. 08-066

Responéent, FELE @

Disciplinary Counsel JAN 1 4 2000

BOARD OF COMMISSIONERS

Relator. ON GRIEVANCES & DISCIPLINE

AGREED STIPULATIONS

INTRODUCTION
Relator Disciplinary Counsel, and Respondent David A. Rohrer, do hereby stipulate
to the admission of the following facts, violations, mitigation, and exhibits.

STIPULATED FACTS

1. - Respondent was admitted to the practice of law in the state of Ohio on November 6,
1989. Respondent is subject to the Codé of Professional Responsibility, the Ohio-
Rules of Professional Conduct, and the Rules for the government of the Bar of Ohio.

2. On September 21, 2007, the Darke County Prosecutors Office filed a Complaint in
the Darke County Juvenile Court against 10-year-old Timothy Byers with five

delinquency counts of murder and one delinquency count of aggravated arson as a

APX 13



result of a Septembér 16, 2007 fire that killed Byers' mother, sister and three other
children.

3. That same day, Byers was remanded to the custody of West Central Juvenile
Detention Center in Troy, Ohio.

4. On September 25, 2007, respondent was retained to represent 10-year-old Timothy
Byers. |

5. On September 26, 2007 Darke County Juvenile Court Judge Michael McClurg
sealed the court file. On September 28, 2007, Judge McClurg issued a verbal ‘order
that prohibited respondent and the prosecuting attorney from discussing the case
with the media. This verbal order was journalized on October 24, 2007 and is

attached hereto as Joint Exhibit 6.

6. On September 27, 2007, Respondent filed a request for discovery with the Darke
County Juvenile Court. A copy of the request for discovery is attached hereto as
Joint Exhibit 1.

7. On October 5, 2007, Respondent filed a motion to compel discovery asking the court
to compel the Darke County Prosecutor to pfumptly provide a response fo
respondent's discovery request.. A copy of the motion to compel is attached hereto as
Joint Exhibit 3.

8.  On this same date, respondent directed a member of his office staff to deliver a copy
of the motion to compel discovery to the Darke County Daily Advocate newspaper
(“Daily Advocate”). By doing so, respondent violated Judge McClurg's order

regarding communications with the media.
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10.

11.

12

13.

14.

The October 9, 2007 edition of the Daily Advocate included an article on the motion

to compel discovery filed by respondent. A copy of the October 9, 2007 article is

' attached hereto as Joint Exhibit 4.

On October 11, 2007, Judge McClurg conducted a hearing to address the October 9,

2007 Daily Advocate article and determine whether respondent violated the order
regarding communications with the media.
A portion of the hearing was conducted on the record. A copy of the transcript from
the portion of the heaﬁng that was on the record is attached hereto as Joint Exhibit 5.
At this hearing, Respondent made the following statements:
"] said. some things to my staff that I believe . . . I believe was misconstrued
but I'm not going to hold them responsible and I believe that a copy of that
... of that motion later on in the day got delivered over there without my
knowledge."
¢"] take responsibility for that because if théy thought that that was my
intent or that's what I wanted to happen, and they did that, then that's still
my responsibility. It was ... it was not my intent." |
In light of the fact that Respondént had previously directed a member of his staff to
deliver the motion to compel to the Dail_y Advocate, the above referenced statements
were false and misleading.
On or about November 7, 2007, Darke County Prosecutor Phillip D. Hoover filed a
grievance with the Darke County Bar Association. Mr. Hoover also sent a copy of

the grievance to Judge McClurg.

APX 15
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15. On November 29, 2007, Judge McClurg issued an entry concluding that Mr. Rohrer
violated the court order prohibiting communication with the media. A copy of the

November 29, 2007 entry is attached hereto as Joint Exhibit 7.

16. In March of 2008, Darke County Juvenile Court Judge Michael McClurg found
Byers not competent to face juvenile delinquency charges against him and dismissed

the pending charges.

STIPULATED VIOLATIONS
Relator and Respondent stipulate that respondent’s conduct violates Ohio Rules of
Professional Conduct: 3.3(a)(1) [a lawyer shall not knowingly make a false statement of
fact to a tribunal or fail to correct a false statement of material fact previously made to a
tribunal by the lawyer]; 3.4(c) [a lawyer shall not knowingly disobey an obligation
under thé rules of é. tribunal]; 8.4(c) [a lawyerr shall not engage in conduct involving
fraud, deceit, dishonesty, or misrepresentation]; and 8.4(d) [a lawyer shall not engage in
conduct that is prejudicial to the administration of justice]. |
DISPUTED VIOLATIONS

Relator and Respondent -disagree that respondent’s conduct violates ‘Ohio Rule of
Professional Conduct: 8.4(h) [a lawyer shall not engage in ;:onduct that adversely

reflects upon his fitness to practice law].

105661000001/ #4813-3585-7411 1 4 APX 1 6



STIPULATED VMITIGATION

1. Respondent has no prior disciplinary record.

2. - Respondent has displayed a cooperative attitude toward these prbceedings.
STIPULATED EXHIBITS

Exhibit] September 27, 2007 Notice of Appearance and Request for Discovery

Exhibit 2 October 1, 2007 Entry

Exhibit 3 Qctober 5, 2007 Motion to Compel

Exhibit4  October 9, 2007 article from the Daily Advocate

Exhibit 5 Hearing transcript from October 11, 2007

Exhibit 6 October 24, 2007 Entry

Exhibit 7 November 29, 2007 Entry

Exhibit 8 Court docket for Timothy Byérs matter

APX 17
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CONCLUSION

The above are stipulated to and entered into by agreement by the undersigned

parties on this day of January 2009.

Wonathan E. Cplighlan (0026424) * Rasheeda Z. Khan (0%5054)

Disciplinary/ounsel , Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Respondent

i

¥

: W‘\/\-’ -
Robert Berger (0064922) ' Geoffrey Stern (0013119)
Assistant Disciplinary Counsel Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Relator Counsel for Respondent

'Dcwii A ‘RO‘\NA | pecfax octhar'ty ot
David A. Rohrer, Esq. (0042428)  \I4l¢9 by RZK
Respondent o

APX 18
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CONCLUSION

The above are stipulated to and entered into by agreement by the undersigned

parties on this day of January 2009.

Jonathan E. Coughlan (0026424) Rasheeda Z. Khan (0075054)

Disciplinary Counsel : Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Respondent

Robert Berger (0064922) , Geoffrey Stern (0013119)

Assistant Disciplinary Counsel Kegler Brown Hiil & Ritter Co., L.P.A.

Counsel for Relator Counsel for Respondent

1id A. Rohrer, Esq. (0042428)
Respondent
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LAW OFFICE OF
DAVID A, ROUHRER
ATTORNEY AT LAW
537 SDUTH RROADWAY
SUITE 202
FREENVILLE, OH 45331

. _EPHONE (937) 548-0040
FACSIMILE (937) 548-5006

TJ

SEP 27 P47

IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIO

IN THE MATTER OF:

JUVENILE DIVISION

CASE NO: 20720309

TIMOTHY D. BYERS

MICHAEL D. McCLUR G, JUDGE

Alleged Delinquent Child

NOTICE OF APPEARANCE;
REQUEST FOR DISCOVERY

Now comes Attorney, David A. Rohrer, and enters his appearance as trial
attorney for the Alleged Delinquent Child, TIMOTHY D. BYERS.

Now comes TIMOTHY D. BYERS, by and through his Attomey, [avid A. Rohrer,

and hereby makes this written request, pursuant to Rule 24(A) of the Ohio Rules of
Juvenile Procedure, to all other parties to allow inspaction, copying, or photographing of
the following information, documenis, and material in your cust:dy, control or

possession:

1.

The names and last known addresses of each withess
the occurrence which forms the basis of the charge r
defense;

Copies of any written statements made by any party «r
witness,;

Transcriptions, recordings, and summaries of any or:l
statements of any party or witness, except the wo 'k
product of counsel;

Any scientific or other reports which a party intends :0
introduce at the hearing, or which pertain to physical
evidence which a party intends to introduce;
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LAW OFFICE OF
DAVID A. ROHRER
ATTORNEY AT LAW
537 SQUTH BROADWAY
SUITE 201
GREENVILLE, OH 45301

T.  ZONE(937) $48-0010
FACSIMILE (937) S41-5006

5. Photographs and any physical evidence which a party
intends to introduce at the hearing.

The undersigned also asks that the Prosecutor, or other party fo whom this
request is directed, promptly make available for discovery and inspectior any additional
information which you may discover, subsequent to compliance with this request that
would have been subject to inspection, discoVary, or disclosure under this original
Request. |

Respectfully submitted,

AT

DAV A ROHRER (0042423)
Attorney for Timothy D. Byers
537 S. Broadway, Suite 202
Greenville, Ohio 45331

(937) 548-0010

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy o' the foregoing
Notice of Appearance and Request for Discovery was served upon Phillip D. Hoover,
Assistant Prosecutmg Attorney, Third Floor Darke County Courthouse C reenville Ohio,
45331 this 27" day of September, 2007.

/c:’
DA ROHRER (004242- )
Attorney for Timothy D. Byers.
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FILED
Juvenile Court
IN THE COMMON PLEAS COURT OF DARKE COUNTY, OH{)%T 01 2007

JUVENILE DIVISION ,
DARKE COUNTY, OHIO
IN THE MATTER OF: CASE NUMBER: Migim20B(¥9cClurg, Juvenile Judge
(AN UNNAMED CHILD) ENTRY

AN ALLEGED DELINQUENT CHILD

This matter came on for hearing on the 28™ day o-f September, 2067 on the issues
of closure to the press, the use of the child’s name and related GAG orders. Present at the
hearing were the G.A.L., Children Services Attorney and representatives; Prosecutor’s
Office, various members of the media and their counsel, various members of the Court’s
staff and Defense counsel and maternal grandmother and step grandfather.

Testimony was given and statements were made by certain members of the press
and attorneys for several media outlets. A good discussion was held on the issues and all
who attended were given an opportunity to speak.

The Court may close the proceedings altogether, open the proceedings
completely, or some combination thereof.

It can further issue GAG orders that it deems appropriate.

It can further remove the press from parts of the proceedings that address highly,

sensitive issues that affect the child and its® future from a social, psychological or family
hi#tory standpoint. If the Court would do this, it acknowledges an in camera inspection
of the record by counsel for the media can be held at a later time and objections made to

the Court rulings.
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There is no constitutional right of access to iuvenile delinquency proceedings.
Traditional interests of conﬁ;ientiality and rehabilitation prevent the public from ha:vil}g a
qualified constitutional right of access to juvenile delinquency proceedings.

The Court indicated it had a job to do and that is to act as a steward of the judicial
system. Juvenile Courts serve an unigue role as instruments of reai rehabilitation. The
Court indicated that it deals with a lot of bad kids, but we deal with more good kids who
do real dumb things. The press needs to think about that and do responsible reporting.

The Court believes that press access to Tuvenile Court proceedings can be done on
a case by case basis. |

Therefofc, based upon the testimony, the statements of counsel, documents filed
and the totality of the circumstances, the Court will allow the press access to these
proceedings, but that they may not use the juvenile’s name or televise or take pictures of
said juvenile with conditions further shown below.

The Court finds that televising or photography of said juvenile and the use of his
name could harm the child and affect the fairness of the proceedings.

The Court further finds that the harm to the child by photographing, televising and
using the child’s name outweighs the benefit of public access. |

The age of the child; the fact that he’s still only accused, not convicted; the short
and long term effect on the child and his family, physically, socially and emotionally; the
neéd to shield the child as much as possible from publicity; the threats to safety and need
io protect frorﬁ harm or violence all are aspects considered by the Court in its’ decisions.

The updated Order as to press coverage is as follows:

APX 23




As to press coverage, it is the Order of the Court that the press and news media

will be allowed to attend Court hearings, on the following conditions:

1.) a written request will need to be made to the Court to be able to be able to
attend a hearing.

2.) only one person per newspaper, T.V. statipn; or média unit, unless prior
permission obtained from the Court.

3.) pictures, radio and T.V. transmissions, and voice recording devices will be
allowed so long as no pictures or T.V. transmission of the child whatsoever
may be taken. This applies to the Court parking lot, hallways and anywhere
the child rhight be Ordered to dufing these proceedings.

4.) Channel 7 and Steve Baker specifically shall be the only TV coverage allowed
in the Courtroom and he will dispense the televising of the proceedings from
there.

5.) no cell phones, pagers, or beepers shall be allowed without the consent of the
Court.

6.) child’s name shall not be used unless the proceedings become a court
anthorized 5.Y.O. proceeding,

The Court wishes to again make it clear that this does not authorize public access,

only the press.

Persons committing any violations of proper conduet shall Be removed from the

Courtroom, hallway, waiting area, or entryways.

The above are the Orders of the Court.
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1chacl D. McClurg

Darke County Juvenile Judge

CC: Prosecution
Defense
Children Services
GAL
. Mr. Robinson, Greenville Daily Advocate
Counsel for Dayton Daily News, T.V. 2, and Channel 7

% -é ] 4 — .
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FLED
Juvenile Court

neT o6 2000

DARKE COUNTY. Oy puie: cOMMON PLEAS COURT OF DARKE COUNTY, OHIO

icnael D. MeClurg. JLVETE JUVENILE DIVISION
iN THE MATTER OF: :  CASE NO: 20720309
TIMOTHY D. BYERS . MICHAEL D. McCLURG, JUDGE

Alleged Delinquent Child : MOTION TO COMPEL DISCOVERY

Now comes the Alleged Delinquent Chiid, Timothy D. Byers, by and through
dounsel, David A. Rohrer, and pursuant to Rule 24 (B) of the Ohio Rules of Juvenile
Procedure, hereby moves this Court for an Order compelling the State of Ohio to
provide discovery to Counsel for the alleged juvenile delinquent immediately and to
sanction the State of Ohio, prohibit the State of Ohio from introducing in evidence the
material not disclosed and/or sanction the State of Ohio for refusing to timely submit

; discovery to counsel for the accused.
i

Defendant sets forth the reasons for this Motion in the accompanying

i

i memorandum.
Respectfully submitted,
. B
DAYIDA ROURER DAVID A. ROHRER (0042428)
ATTORNEY ATLAW Attorney for Minor Child
S 537 S. Broadway, Suite 202
‘EEN\*‘ILLE:.OH 4533 Greenville, Ohio 45331

(937) 548-0010

TELEPHONE {937) 543-0010
FACSIMILE  (937) 548-5006
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LAW OFFICE OF
DAVID A. ROHRER
ATTORNEY AT LAW
537 SOUTH BROADWAY
SUITE 202

EENVILLE, OH 45331

TELEPHONE (937} 54%-0010

FACSIMILE {937) 548-5006 ~

MEMORANDUM
On September 21, 2007, the Darke County Prosecutors Office filed a Complaint
in the Darke County Juvenile Court againét the minor child for one count of Aggravated
Arson, contrary to Section 2809.02 (A)(1) of the Ohio Revised Code, and being a felony
of the first degre_)e if committed by an adult, and five couhts_ of Murder, contrary to
Section 2903.02 (B) of the Ohic Revised Code, being an unclassified felony if

committed by an adult. Thai same day the minor child was remanded to the custody of

West Central Juvenile Detention Facifity in Troy, Ohio. On September 27, 2007,

Counset for the minor child filed a Notice of Appearance and Request for Discovery

" with the Darke County Juvenile Court along with other motions and said motions were

_' delivered personally to the Darke County Prosecutor's Office the same day.

To date, there has been nc discovery released from the Darke County

Prosecutor's Office to Counsel for the minor child. This has occurred despite the fact
that two hearings have already been conducted in the Darke County Juvenile Court in
this matter: the first on Friday, September 28, 2007 concerning press 6overage and an
initiai hearing on Monday, October 1, 2007 which addressed continued incarceration of
the minor child. On Wednesday, October 3, 2007, Counsel for the minor child spoke to
Assistant Prosecuting Attorney Phillip Hoover by telephone requesting that discovery be

sent to his office immediately. That request obviously fell on deaf ears.

Pursuant to Rule 24 of the Ohio Rules of Juvenile Procedure, “If at any time

i during the course of the proceedings it is brought to the atiention of the court

that a person has falled to comply with an order issued pursuant to this rule, the

court may grant a continuance, prohibit the person from introducing in evidence

the material not disclosed, or enter such other order as it deems just under the
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LAW OFFICE OF
DAVID A. ROHRER
ATTORNEY AT LAW
537 SOUTH BROADWAY
SUITE 202
'EENVILLE, OH 4533

circumstances.”

Counsel for the minor child has been handcuffed by the Darke County

~ Prosecutor's Office in preparing an aggressive and adequate defense for the minor

- child by withholding discovery. Counsel for the minor child is also concerned by the

failure of the State of Ohio to provide discovery in a timely matter due to the fact that

. th'e' Assistant Prosecuting Attorney Phillip Hoover has aiready been admonished in prior

Darke County Common Pleas cases for withholding discovery or springing surprise

_ discovery immediately prior to trial.

WHEREFORE, Counsel for the minor child requests this Honorable Court to compel
the State of Ohio to immediately provide discovery to counsel forthe minor child and to
sanction the State of Ohio with appropriate fines so that this pattern of failing to provide

discovery ceases on behalf of the State of Ohio.

Respectfully submitted,

x\. -

H
o

H
A zf;" e

DAVID A. ROHRER (0042428)
....Attorney for the Minor Child

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the forégoing

Motion To Compel Discovery was forwarded by regular U.S. Mail, postage prepaid to
i Phillip Hoover, Assistant Prosecuting Attorney, Darke County Courthouse, Greenville,
: Ohio 45331 this 5" day of October, 20076.

TELEPHONE (937} 5480010
FACSIMILE (937) 548-5006

DAVID A. ROHRER (0042428)
Attorney for the Minor Child
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Complaint filed

Defense attorney for 10-year-old boy files a
motion to compel discovery against DC
prosecutor Phil Hoover

By Christina Chalmers with the Darke County Juvenile
Advocate Correspondent Court in an effort to obtain all
echalmers@dailyadvocatecom  information and evidence that
: , Rhse Proseé;r%i;or s Office and
gisting ecuting Attomey
Phil Hoover may have regardmg

GREENVILLE - “Counsel

for the minor child has been
handcuffed by ° the
County Prosecutor’s office in
prepating ‘an essive and
adequiate defense for the minor
child by wn‘.hholdmg discovery.”

This statement was in a
Motion To Compel Discovery by
David Rohrer, attorney for the
10-year-old hby accused of start-
ing the Sep. 16th fire. The
motion was filed on the minor's
behalf Friday.

On Sep. 27, Rohrer filed the

Darke .

the boy.

As of Friday, he had not
received the information.,
+ Rohrer filed the complaint
because he stated that there had
already been two hearings con-
ducted and he had personally
talked to Hoover last
Wednesday.

Accord.mg to the court docu-
ﬁmuent this request has not been

ed

Ai:-p'ress time, Hoover's offire
was closed and he was not avail-
able to commient.

mmal Requsst For Discovery

Guideline for political letters

Effective Monday, October 29 at 9 a.m. our standard guide-
lines for political letters will be observed.

Letters involving any upcoming issues at the polls ¢on
November 6 will be limited to a maximum of 600 words. No
exceptions.

Please be advised that whﬂe policy allows 600 word letters,
The Daily Advocate still recommends keeping letters brief and
to-the-point. They will reach more readers.

E-mailed letters will be verified by return e-mail. Typed or
hand-written létters must be clearly legible and have a day-
time phone number for verification. Letters that cannot be
verified will not be published. All letters must include the

community you reside in, By, George Starks
Sports Reporter .
Deadline for rece:lpt of pohtlcal letters is~ 8 a.m. Monday adyadvooate com

Oct. 29, g

Watch for our spemal political edition of The Daily Advocate
to be published on Now. 2,

A moratorim on all political editorial content will be
observed starting with the Saturday Nov. Nov. 3 issue. :

ANSONIA —  When
Ansonia  native _ Daniel]
Thornkiill ‘enlisted in the
~ United States Army five years
ago, little did he know where it

t lead him,
two tours of duty in
Irag, and now deployed in
anistan -with the 173rd
Airbourne, Thorohill is back in
the states for an' 18-day stay
with his family in Ansonia.

According to Thornhill, stay-
ing alive and perform1ﬁg your
given duties in a combat situa-
tion is & job in itself. He gives
credit where credit is due. .

“T can thank my drill ser
getints for my gbility to react

Thornhill on t
tour of duty

Thornhill. “Wher
into the Army, 1
think about reac
Now, I have gu
that I have to tal
think about an
make decigions t]
them. My decizio
protect them or
harm’s way.”

When  Thor
entered the Ar
assigned to an &
Today, he’s Milit
his Airbourne un
from artillery to
was &n easy
Thornhill.

“There jsn't mu
artillery person i
world, bul:. there v
a usge for law enfc

- ‘cers. So I decidec

Thornhill pointe
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APR 03 2008

DARKE COUNTY, OHIO
Michase! D. McClurg, Juvenile Judge

e TN RE e -DARKE "“COUNTY "JUVENILE COURT ™" "7 7

CASE NUMBER 20720309
UNNAMED CHILD

OCTOBER 11, 2007.

APX 30

MIKE MOBLEY REPORTING 937-222-2259




10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

APX 31

(Thereupon, the following was
transcribed via audio file.)

THE COURT: We're on the record in
regard to the Timothy Douglas Byers matter, Case
Number 207203089.

And we are on the record but the
reason for the record is to have a record of what

we have talked about here today. This is not

.mintendedmgﬁmbeHused;{ormallmibutMjust_$@_bememm

again, something to make sure that we know what
we talk about. |
I have a -- let me go back just a
littie Dbit. From what I understand anyway, the
file in thié case is sealed. I've checked with
my staff. No documents have left this office.
The only one handling it is my clerk

Patty. Patty has assured me that no documents

have left this office. No documents have been
shared. No information has been shared with
anyone.,

So, again, the file is sealed and
any documents obviously in it, I have issued a
gag order that neither one of you as counsel are
to discuss this case with the press. And I

didn't expect any games to be played with that.

MIKE MOBLEY REPORTING 937-222-2259
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arly want to show --

file any motion to show cause. I thought I made

myself clear.

I -- I want to assure you guys

that I will not let this case be tried in the

press and I don't feel that

in that in any way, shape or

-— that I've wavered

form. The case is

only three weeks old, maybe, at the most.

We have -- you were supposed to both

1 be called and-told that-the-bompetency—exaﬁNMWWwa

couldn't be completed in the time that they had

him there so he went back or he's going back and

that's the end of this month, not even this

week -- if not -- I think maybe next week, next

Friday or something.

UNIDENTIFIED SPEAKER: We were

advised of that, your Honor.

MR. ROHRER: Yeah. We were advised

too, your Honor.

THE COURT: Okay. All right. We -~

I don't want to ever get to the point where I

have to remove anybody from a case. I don't want

to get invelved -- I know, guite honestly, you

guys have bad blood. I mean,

well-known.

that's pretty

There 1is bad blood.

And you need to

take the interest of

MIKE MOBLEY REPORTING

8937-222-2259
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the child at heart here. You know, understand
when you make comments or you do things that are
outside -- and then, Dave, you haven't even

indicated yet to me what happened or how this

_happenéd but ~- and you'll get a chance.

 MR. ROHRER: Thank you,
THE COURT: But, -you know, I am

making a shot over the bow here this morning that

~I -wilk net -tolerate it and-I don't -think-anybedy--

wants to be removed from the case, And I don't_.
see doing this kind of thing had any
justificétion., You have issues like the filing
of the SYF, which is their judgment call. Of
course it's prosecutorial discretion that has to

be exercised as to whether or not thaf's done.

‘They've been patient with that. They've

(unintelligible) it.

They've -- 1f they have reasons
under the discovery rulés to withhold certain
things from discovery for certain reasons,
juvenile rules allow that'to be done. But you
don't not say it. You file it and say this is
why we're not giving it.

Is the time that we have reasonable

in terms of them getting their discovery

MIKE MOBLEY REPORTING 937-222-2259
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together? 1Is there some reason logically?

| You gujs were both scheduled --
you're both scheduled to be in here on anothe;
case early next week. My intent was to use that
as when we get done with that, just pull you in
and say, hey, where are we, everybody okay, is
discovery being exchanged, et cetera.

The Court has no -- I mean, we

‘have ---T-think you guys have been in -enough.------

pretrials with me and, you know, we talk about
the discovery, whatever, ﬁe put more things in
the entries than we ever have before about the
discovery process and what's been talked about,
et cetera; but we haven't gone to the formality.
of what some courts do in terms of aﬁtomatiéally,
boom, automatically this has to happen, and

this -- quite frankly, we don't have the staff to
oversee that gquite like that.

I mean, we don't have somebody
assigned to'five cases so they can spend their
entire day making suré that case is taken care
of.

But back to this, I have tried to
personally want to remain judicial about all of

this. I have -- when I first saw that, my blood

MIKE MOBLEY REPORTING 937-222-225%
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pressure Qid rise. I am sure the prosecutor's
did too.

I took a coﬁple of days to think
about it. I was trying to get ahold of Dave
just -- I think you know I was frying to get
ahold of Phil. We were trying to get a phone
conference just 'to say, hey, don't do it anymore.
When can we get together.

| S0 when I put this time together'~w “

this morning, I appreciate yocu being here, it was
because I really couldn't get ahold of you. Phil
was still in -- Phil and Dick were available that
aftérnoon if we had to meet. |

All right. 1In terms of the article
that appeared. I've read it a number of times.
I just don't understand, David, what happened.

Mﬁ. ROHRER: 0Okay. Thank you, your
Honor. First of all, I want to apologize. I was
in Xenia and Dayton on Tuesday. BAnd I didﬁ't get
back, Judge, until about 4 o'clock in the
afternoon and then I didn't get the message that
you had called. I think somebody had called my
cell phone. But I wés unavailable Tuesday.

So I wasn't -- I didn't know what

had gone on until I came back.

MIKE MOBLEY REPCRTING 937-222-2259
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I will state this for the record.
Since the_gag order has been on, I have had
absolutely no contact with the press, period. I
do believe I know what went on here and I will
express what I believe went on and I will accept
responsibility for what I think weﬁt on.

If I may, I talked to this Court

last -- I think it was last Wednesday when I was

a case and I think you.called me in the office or
I came in the office and you talked about us
getting together and maybe discussing things
infoimally on this case.

And I told you I didn't think that
was a bad idea, but I said I didn't have any
discovery yet and I really didn't feei I gould do
anything until I had discovery.

THE COURT: All right.

MR. ROHRER: I was informed by fhe
prosecutor -- my seﬁretary was informed by Jeanie
of the pfosecutor's office that we would have
diécéﬁery last Thursday. Nothing was forthcoming
last Thursday.

| I then prepared a motion to compel

discovery Friday and was not going to -- I'm not

MIKE MOBLEY REPORTING 937-222-2259
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sure when it got served on the prosecutor's
office. But I was trying to wait until the end
of the day Friday to see if I got discovery from
the prosecutor?s office.

Although I think, Judge, it may have
been filed -- I don't -- what is the file stamp
on it? Do you have the file stamp?

UNIDENTIFIED SPEAKER: Wait a

mi nu t e R . - - e e e e e [

THE COURT: It was Friday.
_ MR. ROHRER: Okay. That's right.
There isn't a time.
| THE COURT: It doesn't have a time.

MR. ROHRER: That's right. .Anyway,
Judge, I think it was shortly after noon that it
wés filed and then I think it was delivered to
the prosecutor's office. I think it was
delivered to the prosecutor's office shortly
after noon, if I recall. I was hoping I would
get a response. I did not get a response.

I will be honest with the Court that

I was gquite upset that I had not got discovery at

.this time. I said some things to my staff that I

believe -- I believe was misconstrued but I'm not

going to hold them responsible and I believe that

MIKE MOBLEY REPORTING 937-222-2259
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a copy of that -- of that motionllater on in the
day.got delivered over there without my .
knowledge.

I was as surprised to seerthat in
the paper Tuesday. I have had no contact with
the Daily Advocate. I have had no contact with
Bob Robinson. I don't know who wroté it. I
don't even remember who wrote if.

80 I was surprised to see -that--in- -
the paper Tuesday because as soon as I got back
Tuesday, your Honor, from being déwn in Dayton
and Xenia, they said Judée McClurg has been
trying to get ahold of you.

And I said what's up..  And they
showed me the paper and I called them in and I go
what the heck is going on. |

I take responsibility for that
because if they thought that that was my intent
or that's what I wanﬁed to happen, and they'did
that, then that's still my responsibility. It
was -- it was not my inteﬁt. I am -- I will
honor this Court's deéision.

I am concerned with the way this
case is going because this is a major Easé and I

believe és long as this goes and the longer this

" MIKE MOBLEY REPORTING 9237-222-2259
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goes, there is more damage thaﬁ is done to this
10-year-old child every day that.this keeps on
going on.

And I understandlthis is not
sométhing that is going to be resclved, yourx
ﬁonor, in a menth. I understand we have
competency. We have a lot of things to do.

UNIDENTIFIED SPEAKER:

MR. ROHRER: I want there to be --
and as far as ~- I will address one thing. As
far as I know, there is no bad blood between Dic
and i. I'm not going to respond to the other
party here. Okay.

But my problem is this, I need to
have discovery. I can't -- I can't get expe:ts.
I can't do anything yet. I mean, I could start,

but I don't know where to start, your Honor,

"because - the only thing I know about this fire is

what I've read in the paper and what I've been
told through some family members.

And I know nothing yet. And I
understand this case is somewhat just beginning.
Actually this Friday it will be four weeks since

he was arrested and sent to Miami Detention

10
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Center.
THE COURT: What is -- wasn't ~-

MR. ROHRER: All in all -- all in
all, youf Honor, that does not justify what went
on énd I understand that. |

. THE COURT: al1l right. I'm going to
go off the record in a few minutes -—- |

MR. ROHRER: Go ahead. Sure.

"THE COURT: -- after they*ve "had a -
chance to address this issue of violation of the
gag order in some way, shape or, form.

Again, and I'm glad you said I
accept_reséonsibility for my staff because --

MR. ROHRER: I do.

THE COURT: -- you know, that takes
all the second guessing out. Now you know what
happened. Now we know what happened.

MR. RCHRER: And I would never
allow -~

THE COURT: It's my idea so

everybody knows --

MR. ROHRER: I would never allow
responsibility to be taken -- your staff has
always been professional so, I mean, I've --

THE COURT: (Unintelligible) --

MIKE MOBLEY REPORTING 937-222-2259
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MR. ROHRER: I dug down too deep.

THE COURT: ~-- I got on it right

‘away because I didn't want it to be a screw up on

our part.

MR. ROHRER: I understand.

THE COURT: Where Somebody,got it to
somebody dt the courthouse and somébody decided

to make a copy and then get in .the middle of this

And ¢ause probléms Tor all of us, Tt appE€ars

that didn't happén.

Okay. I feel a little bit like Joe
Paterno bringing in two senior liﬁemen~to talk
about:the‘best thing for the team. And you're
both.experienced. You're both -- you're all
experienced. |

We represent our county. We
represent God, country, justice; the whole
shooting match. I don't have to, you know, spell
it out to you. And I know emotions run high and
I'm trying to be someone who's guiding this ship
in the right direction.

I have -- I -- I don't have a rule
abouf that he has to have his discovery domne in X
days. I didn't puf anything on yet that says

discovery has to be completed.

MIKE MOBLEY REPORTING 937-222-2259
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Quite frankly, among us all, Dick is
the most experienced, what is a responsible time
to get discovery? Does it dépend on the type of
case? Can you ease it out? Do you want to do it
in one big péckage?

..What it is, I don't know, quite
frankly. But this 1is the first -- I mean, I.
guess we've had motions to compel before and
they've been filed against not -- others and Mr.
Hoover,.althbugh he's ou; here the most, and
legitimately it's never gone to where we have to
do sanctions or anything and I've never, guite
frankly, had anybody or a staff member.disobey‘a
gag order.

MR. ROHRER: ©Understand.

THE COURT: So this is a shot o&er
the bow.‘ Can't happen again. I won't allow it
to happen again.' If it does; I'm going‘to be
looking at some serious conseguences.

MR. ROHRER: I understand.

THE COURT: And I don‘t thinleOu
want to be removed from this case;.

MR. ROHRER:' I understand, your
Honor.

THE COURT: Okay. All right.

MIKE MOBLEY REPORTING 937-222-2259
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MR. ROHRER: And, your Honor, just
so the Court understands, I understand being a
prior assistant prosecuting attorney that they
may not have all the discovery at this point in
time. There may not be a (unintelligible) report
on it. Thé£ doesn't mean that they don't have
discoﬁery.

Obviously they've got some discovery

‘or they wouldn't have been able to go as far as

they have on this case so far.

THE COURT: All right.

MR. ROHRER: So I'm not asking --—
I'm just asking get the discovery to me that'you
had.

THE COURT: I can understand, being
fired up about your client,.ét cetera. But part
of this -- part of this process when you say you
can't do anything, yes, you can. You can be
sitting down in their office saying what can we
do about this case.

We've got a 10-year-old kid that, I
feel you've made it clear, should never have been
prosecuted. On and on and on. What are we going
to do. Where:is the bottom line. What can we

do. Can we keep this SYO from being filed. What

MIKE MOBLEY REPORTING 937-222-2259
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can I do to prevent it. There are things that
can be done.
Now, I'll get to this whole thing

about my pafience and how 1I'm approaching this

" case and how I think time is of essence 'in the

éense of taking our time. To act too guickly 1is
a mistake in any juvenile case.

MR. ROHRER: I understand
respectfully, your Honor. It's hard -- I still
believe it's hard for me to sit down and talk
about a case that I'm at a distinct --

THE COURT: We'll get to the rest of
this. |

MR. ROHRER: Okay.

THE COURT: We'll get to the
discovery situation in a féw minutes.

MR. ROHRER: That's fine.

THE COURT: As to the situation, you
guys didn't violate this, Mr. Prosecutors. And I
understand there is some things said that this -~
that would -- would -- that maybe go beyond -- I
mean, there was icing on the cake, so to speak,
with allégations as to Mr. Hoover having been
previouslyrcited, for example. That would incite

the best of us.

MIKE MOBLEY REPORTING 937-222-2259
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And I understand that you could be
saying to me that we need this enforced, we need
you dah, dah, dah, boom, boom, boom. Here's what -
we want done and I need to hear from you what |
your opinion is.

lUNIDENTIFIED SPERAKER: May I address
the Court, your Honor?

THE COURT: Either you or Mr.

UNIDENTIFIED SPEARKER: May I start?
May I start?

UNIDENTIFIED SPEAKER: Go ahead.

UNIDENTIFIED SPEAKER: First of all,
your Honor. I believe Thursday alone, pertaining
to the discovery issue, Mr. Rohrer's secretary
called my office and left a message I bélieve it

was during the noon hour.

18

19

20

- 21

22

23

24

25

Before 1 e;éh hadf;_chance to call
her back or Mr. Rohrer's office back, Dave
called. And when Dave called, I told hih -~ as a
matter of fact, Craig Cramer even heard the phone
call, and my portion of it, and I told Dave I
said, as a matter of fact, Craig is making copies
now.

-

I spoke with both Betsy Irwin in our

MIKE MOBLEY REPORTING 937-222-2259
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office and Craig Cramer. At the time that we
received this motion and I was aware of the
motion to compel,,thatis when actually news media
came into_my office to gét aastatément from me,
that's the first I became aware of this motion.

| I asked Betsy how many days she had
been working on discovery. It was three days for
her and two déys for Craig Cramer.

" Part of the reason the diFGovery 18
not accelerated as the case that just has a four
page police report, is we have a box that
measures about three feet by two feet that is
full of documents from the ATF, state agencies
and all the local agenéies that were involved in
this.

Each local agency and state agency
and federal agency has more thén one officer that
generated. their own report. Obviously I need to
review that before it goes to make sure it's
discoverable. Okay. It's not like a regular
case.

Second of all, he filed his motion
for discovery or request for discovery, eight
days later he files a motion to compel. Second

cf all --

MIKE MOBLEY REPORTING ©37-222-2259
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THE COURT: What is the normal time?
What do you guys deal with normally, thirty days?

UNIDENTIFIED SPEAKER: ©On a normal

case We can make a copy of a police report and if

there is photos, we can have those generated in
one day.

But this thing is not a normal case

and just sifting through -~ reading all the

docuﬁéhts that go to Mr. Rohrer, looking at all’
the DVDs, the CDs that they take statements from
people and then providing it to him, will take
ﬁe, doing nothing else, probably twec full weeké.
Okay.

But I want to point to the Court,
first of all, there is no motion to compel that
is even under the juvenile rules. Under Juvenile
Rule 24, your Honor, pertaining to discovery, |
there is a protocol that has to be followed.

And the reason I articulated about
the contacts made on Thursday is Mr. Rohrer
personally from me was aware we're doing anything'
as expeditiocously as possible to get thié stuff to
you as quickly as possible.

Under Juvenile Rule 24B, it is a

motion for an order granting discovery, not a

MIKE MOBLEY REPORTING 937-222-2259
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motion to compel. And for the defendant to file
that and reguest the Court to ‘intervene and grant

an order for discovery, he has to certify that he
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has made a request for discovery and specifically
I had refused it.

There was no certification-attached

to this. There was no refusal and, quite the

contrary, Dave knew that not only was I wdrking
on it, I don't believe he knew Betsy was working
on it, but I specifically told him Craig.was
doing nothing but working on that and we were
trying to get-it to him as quick as'possible.

Now, he knew this wasn't a one page
police report or a thirty pége police report that
we could have just done like that. _

And the personal attagk'that he did
on page 3 on this, when you read that, you know
with specificity that this wasn't a document that
was generated with that attack on me to just sit
in a court file and never be seen by the press.

This was meant to be published.
Just like the first statement when he took over
the case and the front page banner headline of
the Dayton Daily News claiming that we filed the

murder charge completely political.

MIKE MOBLEY REPORTING B837-222-2259
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He was a prosecutor. He knew that
that was incorrect or false. This was a personal
attack that was meant to be published.

The fact that it.was delivered to

" the press before i1t was even delivered to our

office, you knﬁw, to ~-- to say that that's like =a
secretarial error, you know, if Dave has a
problem with me, that's fiﬁe. I don't have a
problem with him, .-

I treat him -- actually if I feel

that an attorney has a problem with me. I bend

"over backwards to ensure that they have full file

discovery when maybe I wouldn't ordinarily.

| Dave -knows in the last two jury
trials that .we had_scheduled,'l called him at
least two or three days before the jury trial and
said, my file, my exhibits, everything is open to
you, if 'you have time, come to my office, you can
see everything I have. |

He knows I am bending over backwards

as far as discovery with him. For him to make-
that personal attack on me was, A, political and
that's the only reason for it. And he knows that
I've done everything probably in the past year

with him discoverywise, there's never been any

-MIKE MOBLEY REPORTING 937-222-2259
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preoblem as far as gefting discovery Qith-him.

The personal attack was so it could
be delivered to the press because there was no
other reason fbr it. Thank you, your Honor.

THE COURT: The littie extra things,
Mr. Rohrer, that are thrown into your doeocuments
that I don't normally see,VYOu need to be -- you
have to be careful about.

MR. ROHRER: I understand, your

Honor.

THE COURT: Okay. It's_-~-it's, you
knowr you've done it long enough. ~ You're on -~
you're on the edge or are you not. You can.have

a conversation with Mr. Howell about I need to do

my job, can you -- well, let's -- we'll go there
that way in.a few minutes.

h As to thé -- as to the issue of --
of the gag violation -- violation of the gag
order, specifically, you've done a good job, Mr.
Hoover, pointing out that juvenile court is
different.

I was going to say that myself this
morning. We all have to be carxreful as we proCeed-
in this case that juvenile court is different.

And the rules -- there are things -- there are

MIKE MOBLEY REPORTING 937-222-2254Q
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things that we could possibly be using in this
case that we've never used before or never had to

deal with and we have to be careful about that.

And for -- as best you can, you need
to work together. And, you know, that's where
Mr. Howell is trying -- going to have to decide

whether this is going to work or not.
UNIDENTIFIED SPERKER: One otherx
THE COURT: Okay.
UNIDENTIFIED SPEAKER: I was over in
an attorney's office yesterday afternoon. And

this is the buzz all over this place, this

_perQOnal attack on me, and it almost looks like’

I've been sanctioned all over the place.

It was a perxrsonal insult in its
tact, deliberately meant to be published.

THE COURT: Okay.

UNIDENTIFIED SPEAKER: And then --

THE COURT: As to -- as to -- as to
the violation of the gag order, Mr. Rohrer has
accepted full responsibility.

Do you have anything else to saf in
terms of the violation of the gag order and then

we'll get into some of these other things about
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discovery and when can you get it and all this
other stuff. Again, we need to have a formal
pretriai.

I'11 tell you what my idea was about
timing on the pretrial, but anything aé far as
the gag order so I can get off.the record.

| UNIDENTIFIED SPEAKER: Just very
briefly, your Honor, I feel that there should be
-én-entry from the Court éanctioning-Mft Rohrer
even if it;s just in writing that hé violated --
there was a violation 6f the gag order and that
the prosecutor's office -did nothing as far as any
discovery violations that shoqld,be released to
the press'becauselwe've had two black eyes,
neither one of them being warranted, one of them
claiming that the filing of the murder charges
were political and now this persqnal assault on
me.

I think fhere should be something
redeeming ﬁe and especially ﬁhen he's
articulating to the press about sanctions against
me guid pro quo.

THE COURT: Okay. All right. Dick.

UNIDENTIFIED SPEAKER: Your Honor,

we had a motion for sanctioris actually prepared,

MTRT WMOARTERY REDRDOADTTNR QTP 2RQ
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your Honor, but I think we'll defer at this
point. Obviously I'll have to concur with Phil
here, I think this was -- was intended. This was
drafted with the intent of being published to be
honest with you. That's what it appears to be.
And it certainly whatever =- even if
it's true that Phil had a'disbo%ery situation in

common pleas court, what's that got to do with -

this case, in juvenile court. So I can't think

of any other reason (unintelligible).

For the record (uhintelligibléi, I
am the chief prosecutor on this case. If Mr.
Rohrer wants to make any contact with my office,
he is to make it with me.

THE COURT: All right.

UNIDENTIFIED SPEAKER: Mr. Hoover is
going to be my assistant. He is going to assist
me with it. It's a very delicate and
sophisticated and complicated case.l But I am thé
chief prosecutor. 1It's my case. So there should
be no reason for him to ever even mention Mr.
Hoover-égain.

THE COURT: Okay.

UNIDENTIFIED SPEAKER: Other than

that, I don't have anything else.

WTKRE MORLRY REPORTTRG 937-2922-.27RQ
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THE COURT: Okay. All right, Okay.

Anything else about the #iolation of the gag

order? Okay. We're going to go off the record
in regard to that. |
(Thereupon, the proceeding was
concluded.) |
APX 54
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STATE OF OHIO )
COUNTY OF MONTGOMERY )} §58: CERTIFICATE

I, Monica M. Wiedenheft Wright, a Notary

" Public within and for the State of Ohio, duly

commissicned and qualified,
DO HEREBY CERTIFY that the above~named

taped prbceeding was reduced Eo-wfiting by me

Stenographically and -thEreaft.e.rl 'fEdUCEd""t'O'

typewriting.

I FURTHER CERTIFY that I am not a
relative or Attorney of either party nor in any
manner interested 1n the event of this action.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal of office at Dayton, Ohio, on

this 2nd . day of _ April , 2008,

AL LN LRLS G
J ENHEF}
NCTARY PUBLIC, STATE
My commission expires 89-2-2009
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IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIC

JUVENILE DIVISION

g" FILED 5
IN THE MATTER OF: Juvenile Court CA N NUMBER: 20720309

TIMOTHY D. BYERS 0CT 24 2007 EN:Y

ALLEGED DELINQUENT CHHF COUNTY, ,OH-IO
Michael D. MeClurg, Juvenile Judge

At the hearing of September 28, 2007, thé Court addressed the issues of closure to
the press, the use of the child’s name, and related GAG ;erers.

An Entry was immediately filed stating the Court’s position on these matzers. The
Court, on the record, at the hearing, had clearly indicated that the access allowed ‘was to
the press to report to the public and not to allow the general public in these proceudings.
The Court further issued a- GAG order to counsel in this case, prosecution and delense.

Thrdugh inadvertence and oversight the following three (3) paragraphs which
were in the Court’s draft, did not make it into th¢ formal entry journalizing the hearing,
The Court now wishes to make these three (3) baragraphs a part of that Order and} Entry.

Those paragraphs to be added are as follows:

The Court has provided a reasonable alternativ—c to complete closure of th:
proceedings.

The Court further wants to make it clear that the access allowed is to the press fo
report to the public and not to aliow the general public in these proceedings.

The Court further issues a GAG Order to counsel in this case, prosecutior . and
defense, to pot discuss this case in the media, so as to not affect the faimess of th.se

proceedings.
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The above paragraphs were to be placed in between paragraphs eleven {11) and
twelve (12) in the previously filed enfry of October 1, 2007,

The above are the Orders of the Court.

\

“Wichael D. McClurg
Darke County Juvenile é

CC: David Rohrer, Defense Counsel

Richard Howell, Prosecution
Jose Lopez, GAL
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IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIO

i ILE Mgﬂq

Juvenile Court CA§E NUMBER: 20720309

IN THE MATTER OF:
(AN UNNAMED CHILD) NOV 29 2007 pntg

ALLEGED DELINQUENT CHILD DARKE COUNTY, OHIO
Michaal D. McCiurg, Juvenile Judge

On the 11" day of October, 2007, the Court conducted 2 hearing in\;'olving an
article that was published in the Greenville Advocate on October 9™, 2007 to determine
possible violations of a previous Court GAG Order. The Court had previously sealed the
file, and therefore filed documents were not to be released without the Court’s
permission.

Present were David Rohrer, Defense Counsel, and Richard Howell and Phil -
Hoover from the Prosecutor’s Office. Part of the hearing was on the record and part was
off the record.

Among other ﬁlings, the Court expla_ined to counsel] that it did not want them to
play games; that the file wasn’t that old in terms of discovery, or its’ process; that
Juvenile Court was different than adult criminal cases and that counsel needed to be
. aware of those differences and the Juvenile Rules,

. The Court indicated that this hearing was an attempt to explain the Court’s
e;cpectations of case management; that it wonld not allow the case to be tried in the press;
and that the Court could remove, but didn’t want to have to remove, counsel from the
case. The Court also talked about the additioﬁal sanctions of fine and jail.

Discovery time periods were discussed; a formal motion to show cause was

discussed but not filed by the Prosecutor’s Office; the discovery process in Juvenile
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Court was discussed; and various othér case related matters were discussed, including
| where this case was headed, including the S.Y.O. possibility, the competency exam, and
anew GAL.

Anj oral motion was made by the Prosecutor’s Office to strike any personal
references made in the recent motion and newspaper article as to opposing counsel.

Mr. Rohrer accepted full responsibility for violating the GAG Order, and -
indicated how he thought it happened.

‘The Couﬂ has purposely delayed publication of its ruling on this r‘na;tter to see if
tﬁe newspaper article would go further than publication locally and it did not. The article
itself did not address any of the specifics that the Prosecutor’s Office was upset about as
far as any personal attacks. [t goes only so far.

The Court is concerned not only with a violation of a Court Order, but is
extremely concerned wﬁh both sides making personal attacks through filings or the Court
process. -

‘It must stop and will not be allowed.

The Court hereby sanctions Mr. Rohrer and considers his Motion to Compel to be
Moot as discovery is complete to this point.

Finding a violation to have occurred, Mr. Rohrer is fined Five hundred dollars

- ($500.00) and sentenced to three (3) days in jail.

Mr. Rohrer’s sentence and fine are suspended and the sanction is purged if there

are no further violationis of the GAG Order and no further attacks of a personal nature, in

writing or in any Court procedure.
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somplaint filed

Defense attorney for 10-year-old boy files a.
motion to compel discovery against DC
prosecutor Phil Hoover

Frmoagsr

By Christina Chalwmers
Advocate Correspondent
cchalmers@dailvadvocate.com

- GREENVILLE - *“Counsel
or the minor child has been
handcuffed by the Darke
County Prosecutor's office in
preparing an aggressive and
adequate defense for the minor
child by withholding discovery.”

This statement was in &
Motion To Compel Discovery hy
David Rohrer, attorney for the
10-year-old boy accused of start-
ing the Sep. 16th fire. The
motion was filed on the minor's
behalf Friday, .

On Sep. 27, Rohrer filed the

with the Darke County Juvenile
Court in an effort to obiain all

information and evidence that.

the Prosecutor’s Office -and
Assisting Prosecuting Attorney

Phil Hoover may have regarding .

the boy

received the information.

Rohrer filed the complaint
because he stated that there had
already been two hearings con-
ducted and he had personally
talked to  Hoover last
Wednesday.

According to the court docu-
ment, this request has not been
filled.

At press time, Hoover's office
was closed and he was not avail-
able to comment,

As of Friday, he had mot ",

initial Request For Digcovery

Guideline for political letters

Effective Monday, October 29 at 9 a.m. our standard guide-
lines for political letters will be obsarved.

Letters involving any upcoming issues at the polls on
November 6 will be limited to a maximum of 600 words. No
exceptions. .

Please be advised that while policy allows 600 word letters,
The Daily Advocate still recommends keeping letters brief and
to-the-point. They will reach more readers.

E-mailed Ietters will be verified by return e-mail. Typed or |
hand-written letters must be clearly legible and have a day-
t{ime phone number for verification. Letters that cannot be
verified will not be published. All letters must include the
community you reside in. .

o Dezaéiline for receipt of political letters is 9 a.m. Monday
ct. 29,

Watch for our special political edition of The Daily Advocate’
to be published on Nov. 2,

A moratorim on all political editorial content will be
observed starting with the Saturday Nov. Nov. 3 issue.

- ‘Goided tours WeFETavy
well as live music b
Greta Clingan, playing
dic and harp. Blov
pieces were displayed
. the mill by artist of th
"~ James WMichael Kah

EE

Christmas
House on Nov 7 and 18
am.to 5 p.m.
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Tornhfil
tour of ¢

By Gaorée Starks
Bports Reporter
gstarks@dailyadvocate.com

ANSONIA —  Whern
Angonia  native Daniel
Thornhill enlisted in the
United States Army five years
ago, little did he know where it
might lead him.

After two tours of duty in

. Irag, and now deployed in

Afghanistan with the 178rd
Airbourne, Thornhill is back in
the states for an 18-day stay
with his family in Ansonia.

According to Thornhill, stay-
ing alive and performing your
given duties in 2 combat situa-
tion is & job in itself He gives
credit where credit is due.

“] ean thank my drill ser-
geants for my ability to react
and not even have to think
about it,” said the 28-year-old
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PAGE

1

I%,;21/2007

JASE FILED BY JASON MARION

3YERS, TIMOTHY D

222 SURREY LANE GREENVILLE OH 45331

99/21/2007

CHARGE 01 SEC # 2909,

02

AGGRV ARSON

08/21/2007
CHARGE 02 SEC # 2903

.02

MURDER

08/21/2007

CHARGE 03 SEC # 2903.

02

MURDER

09/21/2007
CHARGE 04 SEC # 2903

.02

MURDER

09/21/2007
CHARGE 05 SEC # 2903

.02

MURDER

09/21/2007

ChaRGE 06 SEC # 2903,

02

MURDER

09/21/2007

CASE SET FOR DETENTION HEARING ON 09/24/2007 AT 8:30 AM.

09/21/2007

CASE SET FOR DETENTION HEARING ON 09/24/2007 AT 8:00 AM.

09/24/2007
JETENTION HEARING

39/24/2007

JASE SET FOR INITIAL ON 10/01/2007 AT 8:00 AM.

19/26/2007

JUDGMENT ENTRY: PLEASE BE ADVISED THAT TIMOTHY DOUGLAS BYERS CAN BE

ELEASED FROM THE SEGREGATED POPULATION INTO THE GENERAIL POPULATION OF

{EST CENTRAL JUVENILE DETENTION CENTER

APX 63
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Case No... 20720308
Concerning BYERS, TIMOTHY D

0s, 25/2007
COMPLAINT FILED AMENDED COMPLAINT FILED BY THE PROSECUTOR'F OFFICE

09/25/2007

ENTRY PLEASE BE ADVISED THAT UNNAMED CHILD CAN BE RELEASED FROM SEGREGATED
POPULATION TO THE GENERAL POPULATION AT WEST CENTRAL

069/26/2007

JUDGMENT ENTRY: MOTION THAT THE ENTIRE FILE OF UNNAMED CHILD SHALL BE
SEALED UNTIL MATTER BECOMES SYO PROCEEDING. PRESS COVERAGE IT IS AN ORDER
OF COURT THAT PRESS AND NEWS MEDIA BE ALLOWED TO ATTEND COURT HEARINGS ON
THE FOLLOWING CONDITIONS: SEE ENTRY FOR CONDITIONS

09/28/2007 |
CASE SET FOR EVIDENTIARY HEARING ON 09/28/2007 AT 10:00 AM.

16/01/2007

ENTRY, FINDINGS FROM THE EVIDENTIARY HEARING HELD ON 09-28-07, JUDGES CORDER
TO THE PRESS

10/01/2007

M YRANDUM IN OPPOSITION TC ENTRY OF PRIOR RESTRAINT

10/01/2007
JUDGMENT ENTRY

10/01/2007

MOTION FOR EXTENSION OF TIME, FOR FILING FOR SERIOUS YQUTHFUL OFFENDER
DISPOSITION UNDER R.C. 2152.13

09/28/2007
MEMORANDUM REGARDING WDTN-TV'S REQUEST FOR ACCESS TO PROCEEDINGS

09/28/2007

MOTION TO ALLOW DAYTON NEWSPAPERS, INC. TO TAKE PHOTOGRAPHS OF AND
PUBLISH THE NAME OF CHILD IN ITS NEWSPAPERS

09/28/2007

MEMORANDUM OF WHIO-~TV-7 IN SUPPORT OF ITS REQUEST TO ATTEND, PHOTOGRAFPH
AND BROADCAST COURT PROCEEDINGS

APX 64
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39/28/2007
MOTION TO CLOSE PROCEEDINGS TO THE PUBLIC AND MEMORANDUM

58/27/2007
MOTION FOR EVALUATION OF COMPETENCY OF MINOR CHILD

39/27/2007
NOTICE OF APPEARANCE; REQUEST FOR DISCOVERY

39/27/2007
EMERGENCY MOTION FOR RELEASE FROM DETENTION AND PLACEMENT WITH GRANDPARENTS

08/27/2007

ENTRY SETTING A EVIDENTIARY HEARING ON 09-28-07 WHICH WAS SENT TO ALL PRESS
I'0 PRESS AND NEWS AGENCIES

09/27/2007

ENTRY JUDGE APPQINTS JASON ASLINGER TO BE THE GUARDIAN AD LITEM FOR UNNAMED
CHILD ON 09-27-07

1P 01/2007
ORDER

10/01/2007
ENTRY

10/15/2007
CERTIFICATE OF COMPLIANCE AND REQUEST FOR DISCOVERY

10/15/2007
MOTION TO COMPEL DISCOVERY

10/23/2007
ENTRY

10/24/2007
ENTRY
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11, 21/2007

10TION FOR AN INDEPENDENT FORENSIC COMPETENCY EVALUATION OF TIMOTHY D.
3YERS '

11/29/2007
SNTRY

12/05/2007

SHNTRY SETTING MATTER FOR A HEARING ON THE ISSUE OF THE COMPENTENCY OF
SATD MINOR CHILD

12/04/2007

MEMORANDUM IN OPPOSITION TO STATE'S MOTION FOR AN INDEPENDENT FORENSIC
“OMPETENCY EVALUATION OF TIMOTHY D. BYERS

12/06/2007
INTRY

12/27/2007 _
*ASE SET FOR COMPETENCY HEARING ON 01/22/2008 AT 9:00 AM.

12 1/2007

SUBPOENA

DR. BERGMAN SERVED BY BRENDA BURNS ON 12-31-07 - RACHAEL RANDOLPH REC'D
SUBPOENA AT 12 W WENDER RD., ENGLEWOOD, CH ' :

1/10/2008
JOTICE TO PRESS AND OTHERS

y1/11/2008
1OTTON FOR CONTINUANCE

11/11/2008
iINTRY

13/25/2008
'OUNT 01 DISMISSED

3/25/2008
'OUNT 02 DISMISSED
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33,25/2008
JOUNT 01 DISMISSED
133/25/2008

ZOUNT 03 DISMISSED

33/25/2008
TOUNT 04 DISMISSED
D3/25/2008

-OONT 05 DISMISSED

03/25/2008
COUNT 06 DISMISSED

03/25/2008

DISPOSITION OF COUNT 01

09-24-07 DETENTION HRG, DETENTION IS REQUIRED TO PROTECT THE PERSON AND
PROPERTY OF OTHERS OR THOSE FROM THE CHILD

10-01-07 DENY, SET FOR PT, HOUSE ARREST UNTIL FURTHER ORDERS BY THE COURT,
AJ "ERNATIVE SCHOOL PROVIDED BY GCS, TEMPORARY CUSTODY TO TAMMY REED,

R IASE FROM WCJDC, PLACE ON PT SUPERVISION WITH THE PROB DEPT, ATTEND DCMH

03/25/2008

DISPOSITION OF COUNT 02

10-01-07 DENY, SET FOR PT SEE ORDERS IN 18T CHARGE

03-25-08 DISMISSED CHARGE OF MURDER, JUVENILE FOUND TO BE IMCOMPETENT TO
STAND TRIAL AND UNRESTORABLE, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER
2151.04A&C OF THE ORC, REFER TO ATACHED ENTRY COMPLETED BY CSU REGARDING
ORDERS FOR DEPENDENCY, JUVENILE'S FILE WILL REMAIN SEALED, GAG ORDER WILL

03/25/2008

DISPOSITION OF COUNT 03

10-01-07 DENY, SET FOR PT SEE ORDERS ON lST CHARGE

03-25-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
TO STAND TRIAL AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS
CODR ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF THE
ORC, REFER TO ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR
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13725/2008

YISPOSITION OF COUNT 04

.0-01-07 DENY, SET FOR PT, SEE ORDERS ON FIRST CHARGE

12-35-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
‘0. 8STAND TRIAL AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS

"OURT ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF

HE ORC, REFER TO ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR

13/25/2008

JISPOSITION OF COUNT 05 ,

L0-01-07 DENY, SET FOR PT, SEE ORDERS ON 1ST CHARGE

13-25-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
fO STAND TRIAL AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS
ZOURT ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF
FTHE ORC, REFER TO ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR

33/25/2008

JISPOSITION OF COUNT 06

10-01-07 DENY, SET FOR PT, SEE ORDERS ON 1ST CHARGE

03-25-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS COURT ORDERS,
JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151,04A&C OF THE ORC, REFER
'O ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR DEPENDENCY,

0 7/2008
CASE SET FOR COMPETENCY HEARING ON 03/25/2008 AT 1:00 PM.

04/01/2008
JUDGMENT ENTRY:
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