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Now comes Respondent David A. Rohrer ("Respondent"), and hereby submits his

answer to Relator Disciplinary Counsel's ("Relator") objections to the Findings of Fact,

Conclusions of Law and Recommendation of the Board of Commissioners on Grievances

and Discipline filed with this Court on April 17, 2009.

1. INTRODUCTION

The matter was heard on January 16, 2009, before a hearing panel consisting of

Paul DeMarco, Esq., Chair, Jana E. Emerick, Esq., and Stephen C. Rodeheffer, Esq.

Prior to the hearing, the parties submitted substantial stipulations which include stipulated

admissions to all but one of the disciplinary violations set forth in Relator's Complaint.

Respondent stipulated to violating Ohio Rules of Professional Conduct 3.3(a)(1); [a

lawyer shall not knowingly make a false statement of fact to a tribunal or fail to correct a

false statement of material fact previously made to a tribunal by the lawyer]; 3.4(c) [a

lawyer shall not knowingly disobey an obligation under the rules of a tribunal]; 8.4(c) [a

lawyer shall not engage in conduct involving fraud, deceit, dishonesty, or

misrepresentation]; and 8.4(d) [a lawyer shall not engage in conduct that is prejudicial to

the administration of justice]. Respondent denied violating Rule 8.4(h) [a lawyer shall

not engage in conduct that adversely reflects upon his fitness to practice law]

(Stipulations, p. 4). At the disciplinary hearing, Relator's only witness was the

Respondent. Respondent's case, which focused almost entirely on mitigation, consisted

of Respondent's own testimony, character witness testimony from four live character

witnesses and numerous character letters.

After weighing all of the evidence, Respondent's testimony, the testimony of the

four character witnesses, the Rule violations, an analysis of the mitigating factors and the

44845-2699-5811 vl 1



absence of aggravating factors, and a review of the relevant case law, the Board

unanimously recommended that Respondent be suspended for six (6) months with six (6)

months stayed on the condition that he commit no further misconduct during the length of

the stay (See Findings Fact, Conclusions of Law and Recommendations of the Board of

Commissioners on Grievances and Discipline of the Supreme Court of Ohio, hereinafter

referred to as the "Board Report," p. 11, attached hereto at App.l-12).

As will be discussed below, and as set forth in the Board's Report, the Board's

finding that there were no aggravating factors and its recommended sanction is supported

by the record, the panel's first hand observations, and relevant case law; gives

appropriate weight to the mitigating evidence; and meets the goals of the disciplinary

system. For these reasons, this honorable Court should overrule Relator's objections to

the Board Report and adopt the Board's recommended sanction of a six month

suspension, stayed in its entirety.

II. STATEMENT OF THE CASE AND FACTS

On or about September 16, 2007, a deadly duplex-apartment fire took the lives of one

adult and four young children, including the mother and sister of ten year-old Timothy

Byers (Stipulations, ¶2). Shortly after the fire, Timothy Byers was arrested and detained

at the West Central Juvenile Detention Center in 'froy, Ohio (Stipulations, ¶3). After

being interrogated for four to six hours, Byers confessed to police that he set the fire (Tr.

64:21-22).

On September 21, 2007, the Darke County Prosecutor's Office filed a Complaint in

the Darke County Common Pleas Court, Juvenile Division, against Timothy Byers. He

was charged with five (5) delinquency counts of Murder and one (1) count of Aggravated
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Arson (Stipulation, ¶2). Darke County Juvenile Court Judge Michael D. McClurg, Sr.,

was assigned to the case.

Timothy's arrest sparked a significant number of news reports regarding the boy's

incarceration, interrogation and subsequent confession (Tr. 22). Before the fire, Timothy

lived with ten other people in a house that was known to be "drug house." (Tr. 62:7-11).

Just a few months before the fire, Timothy's step-father died of AIDS-related

complications. Id. According to news reports, Timothy "lived in a low-income

neighborhood where shouting and fistfights sometimes erupt on the street at night and

early in the morning." (Columbus Dispatch article, March 26, 2008, Respondent's Exhibit

A).

On September 25, 2007, Timothy's maternal grandmother contacted Respondent for

purposes of retaining him to represent Timothy (Stipulations, ¶4). Because Timothy's

family had little resources to retain a private attorney, Respondent agreed to the

representation for a significantly reduced flat fee of $6,500 (Tr. 61). Prior to Respondent,

Timothy had no prior legal representation. Judge McClurg did not assign him a public

defender (Tr. 63).

On Wednesday, September 26, 2007, Respondent met with Timothy for the first time.

At the hearing on this matter, Respondent testified about his first meeting with his young

client:

Timothy Byers at the time I met him was a biracial ten-year-old boy.
When I met him the first time, it was at the Miami County Detention
Center and he looked like an eight year old. I mean, he was very small.

(Tr. 61).
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A. The September 28, 2007 GAG Order and Respondent's Concerns About
Discovery.

On or about September 27, 2007, Respondent filed a request for discovery with the

Darke County Juvenile Court and served the Darke County Prosecutor's Office (Joint

Exhibit 1). Darke County Assistant Prosecuting Attorney Phillip D. Hoover was the

prosecutor initially responsible for prosecuting Timothy Byers (Tr. 22). Prior to this

case, Respondent had experienced a number of discovery disputes with Prosecutor

Hoover, particularly with respect to lack of timeliness.

We had problems getting discovery from Mr. Hoover. Not just me, but
most of the attorneys that did any kind of defense work.... We would get
discovery later or discovery would be withheld. Just those kind of
frustrating problems.

(Tr. 68).

On September 28, 2007, Judge McClurg conducted a hearing and specifically ordered

the attorneys on both sides to refrain from discussing the case with the media (Tr. 23).

This order was frequently referred to as the "GAG order." Respondent understood the

Court's order regarding the prohibition on speaking with the media and had no objections

to it.l Respondent also discussed his need for expedited discovery and recalled that "the

judge encouraged the prosecutor to do that." (Tr. 100).

After the September 28, 2007 hearing, Timothy was finally released froin the

detention center and into the custody of his matemal grandmother (Tr. 99-100).

However, Respondent still believed that discovery was critical for purposes of getting the

' On October 1, 2007, the Darke County Juvenile Court issued a joumal entry
summarizing its decisions from the September 28, 2007 hearing (Joint Exhibit 2).
Through inadvertence, the GAG order was not included in the October 1, 2007 journal
entry. The Court corrected this inadvertent omission in a subsequent joumal entry dated
October 24, 2007 (Joint Exhibit 6).
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case resolved quickly and had received promises from Prosecutor Hoover that discovery

was forthcoming:

My concern was the publicity that this case was getting, the chance I
wasn't sure they would put Timmy back in the detention center, the fact
that even when they allowed him to go back to school because they felt
that would be too traumatic or the kids might tease him, make fun of him
or call him a murderer. So my desire was to try to get this case over as
soon as possible.

I can't get a case over if I don't get discovery. However it's
understandable that there was voluminous discovery in this case. So I
called Mr. Hoover and Mr. I-Ioover said it's coming. He promised me day
after day it was coming, and it never came.

(Tr. 69).

As of Friday, October 5, 2007, the only information Respondent had regarding the

case was the information that had been printed in the media. At an October 11, 2007

hearing (discussed in further detail below), Respondent explained his frustrations in

obtaining discovery to Judge McClurg as follows:

I am concerned with the way this case is going because this is a major case
and I believe as long as this case goes and the longer this goes, there is
more damage that is done to this 10-year-old child every day that this
keeps going on.

But my problem is this, I need to have discovery. I can't -- I can't get the
experts. I can't do anything yet. I mean, I could start, but I don't know
where to start, your Honor, because the only thing I know about this fire is
what I've read in the paper and what I've been told through some family
members.

And I know nothing yet. And I understand this case is somewhat just
beginning. Actually this Friday will be four weeks since he was arrested
and sent to Miami Detention Center.

October 11, 2007 hearing transcript, pages 9:23-25; 10:1-4,15-25; 11:1. (A copy of the

transcript from the October 11, 2007 hearing is included as Joint Exhibit 5).
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On Friday, October 5, 2007, after receiving confirmation from the Prosecutor's Office

that the discovery that was initially supposed to be produced on Thursday, October 4,

2007 was still unavailable, Respondent grew angry and frustrated (Tr. 70). He then

prepared filed a Motion to Compel Discovery (Stip, ¶7, Joint Exhibit 3). Because

Respondent did not believe that filing a Motion to Compel on its own would be effective

in obtaining discovery, he decided to have the motion delivered to the local newspaper.

On October 5, 2007, Respondent directed a member of his office staff to deliver a copy of

the motion to compel to the Darke County Daily Advocate Newspaper (Stip. ¶7).

At the disciplinary hearing, Respondent, in his own words, explained why he violated

the GAG order:

Q: Why didn't you just file the motion to compel on its own? Why didn't
you just do that? Why did you have it delivered to the media?

A: As I said, I was angry. I was angry that I felt that he was keeping
discovery from me. Judge McClurg is now in his second term as juvenile
judge. And he has come in, and he's tried to do the best he can and
everybody has tried to be helpful, but I was concerned that I would not get
discovery and that this would be -- this would keep a little boy - this
would keep those charges over him and I just felt that was too much.

Q: So just to be clear, you didn't file the motion to compel on its own
because you didn't think it was going to be effective or --

A: No, I felt -- oh, I didn't think it would be as effective. I felt that if it
went in the newspaper, and I only called the local -- I only had it delivered
to the local news paper. I did not have it delivered to anybody else. Not
only that, none of the other papers even somehow caught it. I felt that was
-- would get me discovery and it got me discovery.

It was an emotional reaction. I blew a gasket that day. I've got
grandparents that are calling, did you receive anything yet? No. I
understand, I can say this is still a short time frame and all that.

Being a prior assistant prosecutor, I was very confused with the statement
made in the paper that here was a boy that confessed to setting the fire but
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he didn't mean to hurt anybody, and then charges come out five counts of
murder and all that. So I was upset about the way it was being handled,
and I was very frustrated because I felt that I was not going to get
discovery and that frustration stemmed from Mr. Hoover being on the
case.

Tr. 70-71; 94-95.

On Tuesday, October 9, 2007, the Greenville Daily Advocate printed an article

addressing the Motion to Compel (Stipulation, ¶9). A copy of the article is included as

Joint Exhibit 4. On Thursday, October 11, 2007, Judge McClurg held a hearing and

discussed the release of the Motion to Compel to the press (Stipulation, ¶10). A portion

of the hearing was conducted on the record. A copy of the transcript from the portion of

the hearing that was on the record is included as Joint Exhibit 5 (Stipulation, ¶11). It is

Respondent's statements during this hearing that are the subject of Relator's Complaint,

specifically, those statements that falsely suggested that Respondent's violation of the

GAG order was the result of a miscommunication with a member of his office staff.

With respect to the admittedly misleading statements discussed in detail below, it

is important to understand the context of what was at stake. Respondent believed that he

understood all of the risks involved when he violated the GAG order and was prepared to

tell Judge McClurg exactly what had happened. However, he had not considered the risk

of Judize McClurg removing Respondent from the case.

At the outset of the October 11, 2007 hearing, Judge McClurg twice mentioned

the possibility of removing Respondent from the case (Joint Exhibit 5, p. 3). At that

point, Respondent panicked and made a foolish decision to depart from his original plan

to be truthful about what happened. In an attempt to avoid being removed from the case

and leaving his client in a vulnerable position for the second time without an attorney,
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Respondent decided to minimize his conduct by falsely suggesting to the Court that his

staffs delivery of the Motion to Compel to the press was the result of a misunderstanding

rather than the result of Respondent's direct instructions:

Q: [Before the hearing] had you planned on telling the judge what had
happened?

A: Yes, I did. I planned on telling the judge what had happened, being
honest and forthright with him... But Judge McClurg also started saying
that, you know, when I find out what happened, that I might have to
remove somebody from the case. I didn't want to be removed from the
case, and that's why I fudged the statement to Judge McClurg.

Tr. 74.

In light of the fact that Respondent had previously directed a member of his staff

to deliver the Motion to Compel to the Greenville Daily Advocate, he has stipulated that

the following statements were false and misleading:

• "I said some things to my staff that I believe . . . I believe was

misconstrued but I'm not going to hold them responsible and I

believe that a copy of that ... of that motion later on in the day got

delivered over there without my knowledge."

• "I take responsibility for that because if they thought that that was

my intent or that's what I wanted to happen, and they did that, then

that's still my responsibility. It was ... it was not my intent."

Joint Stipulations, ¶112-13.

B. Judge McClurg's November 29, 2007 entry.

Within a few days after the October 11, 2007 hearing, Respondent's office

assistant, Daphne Laux, without Respondent's knowledge, personally informed

Prosecutor Hoover that Respondent expressly directed a staff member to deliver the

X4B45-2697-5811 vl 8



Motion to Compel to the Greenville Daily Advocate. Tr. 76-77. Prosecutor Hoover, the

grievant in this matter, then relayed Ms. Laux's disclosure to him in his November 7,

2007 grievance which was filed with the Darke County Bar Association. Mr. Hoover

also sent a copy of the grievance to Judge McClurg (Stipulations, ¶14). After the

grievance was filed but before Judge McClurg issued his decision, Respondent went to

Judge McClurg and asked him to find him in contempt. Tr. 80.

On November 29, 2007, over six (6) weeks after the October 11, 2007 hearing

and at least three (3) weeks after Mr. Hoover sent a copy of his grievance to Judge

McClurg, the Court issued an entry regarding the GAG order violation. (Joint Exhibit 7).

Notably, Judge McClurg's entry stated that "[t]he Court has purposely delayed

publication of this Order to see if the newspaper article would go further than publication

locally and it did not." The entry went on to conclude as follows:

Finding a violation to have occurred, Mr. Rohrer is fined Five hundred
dollars ($500.00) and sentenced to three (3) days in jail. Mr. Rohrer's
sentence and fine are suspended and the sanction is purged if there are no
further violations of the GAG Order and no further attacks of personal
nature, in writing or in any Court procedure....

Mr. Rohrer has never had any problems with this Court. In the heat
of the battle he let his emotions get the best of him. He has made a
mistake that he has taken full responsibility for.

Joint Exhibit 7 (emphasis added).

C. The Disposition of the Timothy Byers Case.

In March 2008, the Timothy Byers case was resolved by dismissal after

Respondent was able to prove that his client was not competent to face juvenile

delinquency charges (Stipulations, ¶16). The matter then converted into a dependency

case and the child was permitted to remain in the custody of his grandparents. Tr. 82.
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As of the date of the disciplinary hearing, Respondent still represented Timothy Byers

and continued to appear at subsequent dependency hearings before Judge McClurg,

providing updates on Timothy's progress in general and with following the Court's

instructions. Tr. 83.

D. Respondent's Termination of Daphne Laux

After the November 7, 2007 grievance was sent to Respondent's office for a

response, Daphne Laux told Respondent about her revelation to Prosecutor Hoover. Tr.

85. Around this time, Respondent also learned that Ms. Laux had been in a relationship

with Prosecutor Hoover. Tr. 84. Respondent then terminated Ms. Laux.

I fired her because she breached confidentiality. When I found out that
she had talked to the prosecuting attorney, I was livid.... I had to tell my
clients, at least Timmy Byers' grandmother. I suggested maybe I needed
to get off the case.

Because I wasn't sure what all she told Mr. Hoover. I found out during
this time that she had been in a relationship with Mr. Hoover. That had I
known beforehand, I never would have hired her. So I wasn't sure what
all information transpired and was communicated between Daphne and
Mr. Hoover.

Tr. 83-84.

After terminating Ms. Laux, Respondent's wife found Prosecutor Hoover's

grievance. Tr. 106.

When I terminated her later on that afternoon, I brought my wife over to
answer phones, she found the complaint. She found the grievance. It had
come in the mail that day.

Tr. 106.
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E. Respondent's Correspondence with the Office of Unemployment
Compensation

Shortly after her termination, Ms. Laux filed for unemployment Tr. 36.

Respondent contested her application and engaged in a series of correspondence with the

Office of Employment Compensation Tr. 35-36. The only documents in the record for

these disciplinary proceedings that relate to Ms. Laux's claim for unemployment

compensation are Respondent's November 29, 2007 and December 9, 2007 letters to the

Office of Unemployment Compensation (Relators Exhibits 1 and 2). Both of these letters

are in response to claims made by Ms. Laux in her filings and correspondence to the

Office of Unemployment Compensation. Because Ms. Laux's letters and filings were

never part of the record nor produced in discovery, her specific claims and allegations

about Respondent are unknown.

In Respondent's first letter to the Office of Unemployment Compensation, he

truthfully stated that the delivery of the motion to compel came as a result of his direct

instructions.

I did not terminate Ms. Laux's employment due to her dropping off a
document to the newspaper. In fact, I had requested that one of my office
staff do that very thing. I terminated Ms. Laux because she divulged
confidential information on that same case....

Relator's Exhibit 1. In Respondent's second correspondence to the Office of

Unemployment Compensation, he again stated what had happened.

All of my staff at the beginning of their employment is informed about the
seriousness of confidentiality concerning my clients and their cases.
Again, I did not terminate Ms. Laux's employment due to her delivering a
filed Motion in a sealed case to the Daily Advocate.

Relator's Exhibit 2.
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Ms. Laux's claim for unemployment was denied. However, as of the date of the

disciplinary hearing, Respondent believed that Ms. Laux would appeal the decision. Tr.

86.

Since November 2007, Respondent has appeared before Judge McClurg on

numerous occasions on unrelated matters. Respondent has also personally apologized to

Judge McClurg. Tr. 79. In addition, Judge McClurg continues to assign court appointed

cases to Respondent. Tr. 119.

Prior to the disciplinary hearing, Respondent stipulated to all but one of the

violations alleged in the complaint. Respondent stipulated to violating Ohio Rules of

Professional Conduct 33(a)(1) [a lawyer shall not knowingly make a false statement of

fact to a tribunal or fail to correct a false statement of material fact previously made to a

tribunal by the lawyer]; 3.4(c) [a lawyer shall not knowingly disobey an obligation under

the rules of a tribunal]; 8.4(c) [a lawyer shall not engage in conduct involving fraud,

deceit, dishonesty, or misrepresentation]; and 8.4(d) [a lawyer shall not engage in

conduct that is prejudicial to the administration of justice]. Respondent denied violating

Rule 8.4(h) [a lawyer shall not engage in conduct that adversely reflects upon his fitness

to practice law] (Stipulations, p. 4). Respondent and Relator have also stipulated that

Respondent has no prior disciplinary record and Respondent displayed a cooperative

attitude towards these proceedings (Stipulations, p. 5).

Today, Respondent continues to practice almost exclusively in criminal law. Tr.

59-60. Between 1990 and 1995, Respondent was an Assistant Prosecuting Attorney in

Summit County, Ohio. Tr. 57-58. After leaving the Summit County Prosecutor's Office

in 1995, Respondent spent the last thirteen (13) years of his career focusing on criminal
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defense work. Tr. 58. Respondent also devotes a significant portion of his practice to

serving principally low and moderate-income clients who might not have been able to

find representation elsewhere. Tr. 90. Respondent is also one of the founding members

of the Indigent Legal Defense Fund of West Central Ohio. Tr. 88. This organization was

created in 2004 for purposes of providing court appointed legal defense to the indigent

defendants of Darke County. Id.

III. LAW AND ARGUMENT

A. The Board Correctly Found No Clear and Convincing Evidence of
Aggravating Factors.

Relator's primary objection to the Board Report is that it did not adopt Relator's

recommended sanction of an actual six-month suspension from the practice of law.

However, as discussed in further detail below, the Board's recommended sanction of a

stayed suspension is soundly supported by the significant mitigating evidence and Ohio

disciplinary case law. As a result, Relator's argument in support of actual time-off from

the practice of law only makes sense if it can show that the aggravating factors listed

under BCGD Proc. Reg. 10(B)(1) are present. That is exactly what Relator has sought to

do.

With little justification, Relator has alleged the existence of nearly every

aggravating factor listed under BCGD Proc. Reg. 10(B)(1). Specifically, Relator has

alleged that there was a false statement during the disciplinary process, a pattern of

misconduct, multiple offenses, dishonest and selfish motive, and a refusal to

acknowledge the wrongful nature of his misconduct. Because the Board correctly found

that none of the aggravating factors alleged by Relator were supported by clear and

convincing evidence, Relator's objections to the Board Report should be overruled.
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1. Relator's assertion that Respondent was untruthful during the
investigation stage is unsupported.

Prior to the hearing on this matter, Respondent and Relator entered into extensive

stipulations which included stipulations to violating all but one of the violations alleged

in Relator's complaint. Respondent and Relator also stipulated that Respondent had no

prior disciplinary record and Respondent displayed a cooperative attitude towards these

proceedings (Stipulations, p. 5). Accordingly, prior to the hearing, the only known

dispute between the parties related to whether Respondent violated Ohio Rule of

Professional Conduct Rule 8.4(h) [a lawyer shall not engage in conduct that adversely

reflects upon his fitness to practice law] and whether the appropriate sanction should

include actual time off from the practice of law.

At the disciplinary hearing, for the first time, and after stipulating to Respondent's

cooperation, Relator asserted that Respondent made misleading statements to Relator

during the investigation stage. Tr. 171. Specifically, that Respondent's January 2008

letter responding to Relator's Letter of Inquiry "falsely and/or misleadingly" stated that

Respondent "accepted full responsibility for violating the GAG Order and indicated on

and off the record how it happened." (Relator's Objections, p. 11). However,

Respondent's January 2008 letter to Relator was never introduced as an exhibit at the

disciplinary hearing or even presented to Respondent during his cross-examination.

Furthermore, the portion of the sentence from Respondent's letter that Relator is relying

on as a basis for concluding that Respondent was untruthful during the investigation stage

is simply a quote from Judge McClurg's November 29, 2007 entry:

Part of the hearing was on the record and part was off the record....
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Mr. Rohrer has accepted full responsibility for violating the GAG Order, and

indicated how he thought it happened.

Pp. 1-2, Joint Exhibit 7.

After hearing the evidence, the hearing panel and the Board correctly

concluded that Relator's assertions were unsupported.

Relator also contends that respondent made false statements during the
disciplinary process by downplaying the situation in a letter to relator. We
disagree. In actuality, respondent's letter accurately recounted statements
made by the juvenile court in its entry. While those statements could be
interpreted as downplaying the situation that is precisely what the juvenile
court's entry seemed intent on doing. We do not find as an aggravating
factor that respondent made false statements to relator.

p. 7, Board Report.

If Relator sincerely believed that Respondent had been untruthful during the

investigation stage, over a year before the disciplinary hearing took place, Relator would

not have stipulated to Respondent's cooperation. Alternatively, Relator would have at

least included a copy of Respondent's January 2008 letter as an exhibit and allow the

hearing panel and the Board to review the letter. Except for Relator, no one saw the letter

at the disciplinary hearing.

2. Relator failed to prove the existence of a pattern of misconduct
or multiple offenses by clear and convincing evidence.

Relator also asserts that Respondent's correspondence to the Office of

Unemployment Compensation and "three false and/or misleading statements to Judge

McClurg" during the October 11, 2007 hearing supported a finding of the existence of

multiple offenses and a pattern of misconduct. As explained in the Board Report, none

of these factors were supported by clear and convincing evidence:
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Relator also urges us to interpret respondent's representations to the
juvenile court and to the unemployment bureau as repetitively deceptive
and to find as an aggravating factor that respondent engaged "in a pattern
of misconduct." The panel does not find this argument convincing. We
regard respondent's false statements to the court as comprising a
single, inaccurate cover story. His extrajudicial statements concerning
Ms. Laux in the letter to the unemployment bureau, while they pertain to
the same general subject matter as his statements in court, are not
sufficiently linked to those in-court statement (for example, they were
made several months after the case ended) to constitute any salient
"pattern" of deception on respondent's part.

p. 6, Board Report (emphasis added).

As explained above, the only documents in the record from the disciplinary

hearing that pertained to Ms. Laux's claim for unemployment compensation were

Respondent's November 29, 2007 and December 9, 2007 letters to the Office of

Unemployment Compensation (Relators Exhibits 1 and 2). Both of these letters are in

response to claims made by Ms. Laux in her filings and correspondence to the Office of

Unemployment Compensation. Ms. Laux never appeared as a witness and Relator never

produced any of her letters or filings during these disciplinary proceedings. Furthermore,

both of Respondent's letters to the Office of Unemployment Compensation clearly state

that Respondent specifically directed a member of his office staff to deliver the motion to

compel to the press. These facts squarely contradict Relator's assertion that Respondent

"continued to perpetuate his deception by making the same false and misleading

statements to the unemployment office...." (Relator's Objections, p. 13).

The Board also rejected Relator's assertion that Respondent punished Ms. Laux

for revealing his dishonesty to his rival, Prosecutor Hoover by contesting her application

for unemployment benefits (Relator's Objections, p. 13). In support of this decision, the

hearing panel correctly concluded that there was simply not enough evidence to accept

H4845-2670-5611 vl 16



Relator's strained theory that Respondent's correspondence with the Office of

Unemployment Compensation was somehow a continuation of a pattern of deception that

began at the October 11, 2007 hearing before Judge McClurg.

In light of Ms. Laux's previously undisclosed relationship with Prosecutor

Hoover, Relator's theory regarding Respondent's "pattern of deception" is not only

unsupported, it does not make any sense. Indeed, after concluding that Respondent

"neutralized the impact of his later mea culpas" by blaming Ms. Laux for the delivery of

the motion and later firing her, the hearing panel observed as follows:

Based on respondent's unsubstantiated but also unrebutted assertion that
Ms. Laux's alleged relationship and communications with someone in the
prosecutor's office figured in her firing, we are not confident we know the
fu11 story about her firing and, thus, are reluctant to base more than this
conclusion on it.

Fn. 3, p. 7, Board Report.

3. Respondent's only motivation for being untruthful to Judge
McClurg was fear of being removed from the case.

Relator's Objections to the Board Report include numerous theories to support the

presence of a dishonest and selfish motive and a lack of remorse. None of these theories

are supported by clear and convincing evidence. Furthermore, all of these theories are

contradicted by the testimony at the hearing and Judge McClurg's November 29, 2007

entry.

During the first four or five weeks on the case, Respondent worked thirty hours a

week representing this vulnerable young client in an emotionally-charged, and extremely

rare case. Tr. 65. At the disciplinary hearing, over a year after the representation began,

Respondent was still committed to representing his young client and continued to appear
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at hearings on his behalf Tr. 83. Because of his client's limited financial resources,

Respondent only charged a flat fee of $6500. Tr. 61.

Respondent has consistently testified that he was untruthful to Judge McClurg

because he was fearful that he would be removed from the case. Respondent's fear of

being removed from the case is supported by the October 11, 2007 hearing transcript

wherein Judge McClurg, at the beginning of the hearing, twice mentioned the possibility

of removing Respondent from the case (Joint Exhibit 5, p. 3). At the disciplinary

hearing, Panel Chair Paul DeMarco confirmed Respondent's genuine fear of being

removed from the case when he questioned character witness and fellow member of the

Indigent Legal Defense Fund of West Central Ohio, Camille Harlan, Esq.:

Q: So if Mr. Rohrer's testimony is that he made misstatements to the judge
in order to stave off removal from the case, does that sound to you like a
plausible sequence of events?

A: I honestly believe that 100 percent. Because other people had already
been taken off the case. The GAL had already been removed and replaced
with another one. So that is how it would have gone if Judge McClurg
said, whoever violated is off the case, that would have happened. No
doubt in my mind.

Tr. 138.

Relator's theory that "turf and ego were at play" and that Respondent's

misconduct was fueled by personal animosity towards Prosecutor Hoover is also

unsupported. Panel member Stephen C. Rodeheffer confirmed this point when he

questioned Ms. Harlan at the hearing:

Q: Would you be in a position to describe the relationship that Mr. Rohrer
has with Mr. Hoover?

A: Well, I think I probably would because it's the same relation that we all
have with Mr. Hoover. Mr. Hoover is extremely difficult to deal with.
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I'm fortunate, you know, I have another career. You know, I can walk
away, you know, from people like Mr. Hoover, but a lot of people can't,
and I see the frustrations with other attorneys deal with and I have my
own.

Tr. 132.

Respondent's own testimony also shed light on whether "turf and ego were at

play."

My ego as a trial attorney, I'm sure, is large enough, but I have always
admitted my mistakes. I'm embarrassed that I'm here today because I
consider myself an ethical attorney, and I should have never spoken
incorrect things to Judge McClurg. But my ego had nothing to with why I
denied how that got to the press.

Tr. 48.

Respondent's sincere remorse is also supported by the record. At the disciplinary

hearing, Respondent testified that before Judge McClurg issued his November 29, 2007

entry, he went to Judge McClurg and asked him to find him in contempt. Tr. 79. In

addition, prior to the disciplinary hearing, Respondent personally apologized to Judge

McClurg for being untruthful:

I went in and I apologized. I told him I should have apologized earlier.
You've never treated me bad for this, and I appreciate that. I never should
have lied to you.

^ * *

I am embarrassed about that. I should have never done that.

Tr. 80.

Finally, in the November 29, 2007 entry, Judge McClurg, the individual with

first-hand knowledge of the events that took place, wrote as follows:

Mr. Rohrer has never had any problems with this Court. In the heat of the
battle, he let his emotions get the best of him. He made a mistake that he
has taken full responsibility for.
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(p. 2, Joint Exhibit 7). Importantly, Judge McClurg's entry was issued after Prosecutor

Hoover sent a copy of his grievance explaining the true circumstances of how the motion

was delivered to the Dayton Daily Advocate. (Stip. ¶14).

The above referenced testimony and evidence presented at the disciplinary

hearing demonstrates that the Board Report's conclusions about Respondent's true

motivation are fair and accurate.

All indications are respondent's violation of the gag order was the
impulsive act of an attorney whose judgment was clouded in the heat
of the battle. If any motive can be discerned from this at all - for acting

with a motive seems to us inconsistent with acting impulsively - the panel
cannot conclude it was a selfish one, since respondent seemed so clearly
intent on protecting a vulnerable client.

p. 5, Board Report (emphasis added).

B. The Board's Assessment of the Applicable Mitigating Factors is
Supported by Clear and Convincing Evidence

The Board Report correctly found clear and convincing evidence of the following

mitigating factors:

(1) respondent has no prior disciplinary record; (2) the juvenile court
already imposed sanctions on him. (3) respondent has displayed a
cooperative attitude toward these proceedings; and (4) he has presented
character witnesses and letters attesting to his good character and

reputation.

p. 7, Board Report. As seen in numerous other disciplinary cases, mitigating factors play

an essential role in determining an appropriate sanction. Furthermore, although the

general rule governing a violation of Rule 8.4(c) (formerly DR 1-102(A)(4)) calls for an

actual suspension from the practice of law, mitigating factors can warrant a lesser

sanction in appropriate cases. See, e.g. Disciplinary Counsel v. Markijohn (2003), 99

Ohio St.3d 489, 2003-Ohio-4129 (in consideration of the mitigating factors, lawyer who
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filed false state and federal income tax returns and took deductions for retirement account

contributions he had not paid in violation of DR 1-102(A)(4), lawyer received a six-

month suspension stayed in its entirety); Office of Disciplinary Counsel v. Heffter (2003),

98 Ohio St.3d 320, 2003-Ohio-775, 784 N.E.2d 693 (although the lawyer violated DR 1-

102(A)(4), mitigating factors warranted a six month suspension stayed in its entirety);

Dayton Bar Association v. Kinney (2000), 89 Ohio St.3d 77, 78, 728 N.E.2d 1052

(attorney who made false statements to the Liquor Control Department of Commerce and

was found to have violated six (6) disciplinary rules, including DR 1-102(A)(4), received

six-month suspension stayed in its entirety); and Disciplinary Counsel v. Niermeyer

(2008), 119 Ohio St.3d 99, 2008-Ohio-3824 (lawyer who fabricated a new, purportedly

timely filed, document when re-filing his client's workers' compensation claim in

violation of DR 1-102(A)(4) and 7-102(A)(6) [prohibiting a lawyer from creating

evidence when the lawyer knows that the evidence is false], received a twelve-month

suspension stayed in its entirety).

C. Respondent's Commitment to Serving Indigent Criminal Defendants

The Board Report also acknowledges two additional critical mitigating factors -

Respondent's sincere conunitment to his community and service to indigent clients:

The witnesses and letters presented describe a dedicated attorney who
feels a deep sense of obligation to those who place their trust in him. As
one example of this, respondent and his wife adopted one of the
vulnerable, unwanted children he routinely encountered in his work with
abused or neglected children. This perhaps provides insight about the
extent to which respondent's violation of the gag order might have been
affected by his concern for the safety of a ten-year old boy in lock-up. We
also note that respondent's witnesses and letters stressed the effect that a
suspension of respondent from the practice of law would have on the
already strained pool of criminal lawyers qualified to accept appointments
for felony indigent defense cases in Darke County.
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p. 8, Board Report.

Respondent has a well deserved reputation for ethical and professional practices

and outstanding public service having been a founding member of the Indigent Legal

Defense Fund of West Central Ohio. This organization, which consists of only five (5)

attorneys, was started in 2004 for purposes of providing court appointed legal defense to

the indigent defendants of Darke County juvenile, municipal and common pleas courts.

Tr. 88. Only three of the five attorneys are qualified to handle serious felony cases. Tr.

89.

Attorney Camille Harlan, a member of the Indigent Legal Defense Fund of West

Central Ohio, appeared at the hearing as a character witness and testified about the dire

need for attorneys like Respondent who are willing to provide legal services to indigent

clients and the impact on the community in the event that Respondent receives an actual

suspension from the practice of law. Tr. 128.

It would have a severe impact on the community. We do not have enough
indigent attorneys as it is, and there is no one else that the judges have to
appoint cases. So not only would the group that we have been trying to
keep together for Judge Hein's sake and Judge McClurg and Judge
Monnin's sake so their dockets can run efficiently and the prosecutor can
continue on with his cases, not only would it hurt the group, but it would
hurt the county. I mean, you need attorneys like Dave Rohrer for these
people, whether it's family law or criminal law, or you know, nobody
knows the Adam Walsh Act in our county like Dave knows it. And
there's nothing that is more daunting than someone to face an AWA
hearing. And it would just, not only professionally hurt us as a
community and a group, but also personally for us to lose a comrade.

Tr. 128-129.

Also notable, was Ms. Harlan's testimony regarding the personal financial strain

that attorneys face when they make the commitment to serve indigent clients. As a result
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of this financial strain, Ms. Harlan testified that she could no longer afford to participate

in the Legal Assistance Fund of West Central Ohio.

I have made the decision that this will be my last year. It is, just like it is
for all counties, there is just not the funding there. Our county has gotten
busier and busier with indigent criminal work, and it has gotten to the
point for me personally that I cannot afford to be working for the $25 an
hour that, you know, you end up with after your expenses making, and
unfortunately that's all we have available there in Darke County. But for
financial reasons I probably will not be able to continue after this year.

Tr. 125. Notwithstanding the financial strain, Respondent is committed to remaining a

member of the Legal Assistance Fund of West Central Ohio.

The importance of Respondent's valuable services to indigent clients was also

highlighted in a character letter submitted by Darke County Common Pleas Judge John

I-Iein:

[H]e is most commonly observed as counsel for indigent (and to a
lesser degree retained) criminal case defendants.

As one of five members of the local indigent defense group, Mr. Rohrer
provides an invaluable service to the public. He is timely with
appearances and meets scheduling deadlines. Also, I am aware of his
leadership role and mentoring services to other attorneys within the
indigent defense group. When assigning counsel in criminal cases, I
frequently call upon Mr. Rohrer to handle the most difficult cases and
the more problematic defendants.

Respondent's Exhibit K (emphasis added).

Darke County Municipal Court Judge Julie Monnin appeared at the hearing as a

character witness and echoed Judge I-Iein and Attorney Harlan's concerns about the

impact that a suspension on Respondent's ability to practice law would have on the

community.

That would have an extreme impact. In fact, I know him and Camille
Harlan are probably the [only] two the in the group that could handle high-
end felony cases. Granted, they're not in my court, but to be appointed on
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those type of cases would be very limiting. Because there's only two out

of the five that probably could take those cases and represent clients well.

Tr. 160.

In September 2007, the Ohio Supreme Court issued its "Statement Regarding the

Provision of Pro Bono Legal Services by Ohio Lawyers," urging them to "engage in new

or additional pro bono opportunities." The fact is that few attorneys in Ohio are willing

to make the significant monetary and other sacrifices that go along with representing

indigent criminal clients. The quality of representation suffers as a result. The need is

great for the type of experienced and competent representation that Respondent provides

these clients. That is precisely why the Ohio Supreme Court has found service to

indigent clients to be such an important mitigating factor in the disciplinary system. See

e.g. Dayton Bar Association v. Andrews (2005), 105 Ohio St. 3d 453 (wherein the Court

recently stayed a suspension because it was "impressed with the witnesses' appeal for

respondent's continued service to indigent criminal defendants and find this evidence

particularly mitigating.)"; Office of Disciplinary Counsel v. Moore (2004), 101 Ohio St.

3d 261 (a stayed suspension was more appropriate in light of "Respondent's zealousness

and competence in representing his clients."); Cleveland Bar Assn v. Smith (2004), 102

Ohio St.3d 10, 2004-Ohio-1582, 806 N.E.2d 495 (a stayed suspension for a respondent

who violated eight disciplinary rules considering, in part, that she "had devoted her

practice principally to low and moderate income clients who might not have been able to

find representation elsewhere."); and Cleveland Bar Assn. v. Hardiman (2003), 100 Ohio

St.3d 260, 2003 Ohio 5596 (wherein the Court considered, among other things,

respondent's pro bono work for indigent clients as a mitigating factor).
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EC 2-15 (Reasonable Fees and The Legal Profession) underscores the need for

lawyers to provide legal services to those unable to pay for such services:

The legal professional cannot remain a viable force in fulfilling its role in
our society unless its members receive adequate compensation for services
rendered, and reasonable fees should be charged in appropriate cases to
clients able to pay them. Nevertheless, persons unable to pay all or a
portion of a reasonable fee should be able to obtain necessary legal
services, and lawyers should support and participate in ethical
activities designed to achieve that objective.

(emphasis added). Respondent has taken seriously his ethical obligations to serve the

poor (EC 2-15, 2-24), to take on unpopular cases (EC 2-26), and to represent a party

when requested by a court (EC 2-28), exceeding a lawyer's ethical obligations in this

regard.

D. The Board's Recommended Sanction of a Stayed Six-Month Suspension
is Supported by Ohio Supreme Court Case Law and the ABA Standards.

ABA Standard 6.2 (1991 & Amend. 1992), sets forth the standards that should be

applied when a lawyer violates a court order. The recommended sanctions turn on the

lawyer's intent and whether there was actual or potential injury. The Commentary to

Standard 6.3 states "[m]ost courts impose a reprimand on lawyers who engage in

misconduct at trial or who violate a court order or rule that causes injury or potential

injury to a client or other party, or who cause interference or potential interference with a

legal proceeding." Standard 6.23 states "[r]eprimand is generally appropriate when a

lawyer negligently fails to comply with a court order or rule, and causes injury or

potential injury to a client or other party, or causes interference or potential interference

with a legal proceeding." Also see, Disciplinary Counsel v. Armengau (2003), 99 Ohio

St.3d 55, 2003-Ohio-2465 (public reprimand was warranted for attorney's multiple

violations of court orders during a jury trial).
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Here, although intentional, Respondent violated the GAG order because he

believed it was the only way to obtain the discovery he desperately needed. Tr. 47.

Furthermore, although Respondent failed to truthfully explain that he intentionally

violated the court order, Judge McClurg learned the truth about what actually happened

within days of the hearing (Stip. ¶14). After learning the truth, Judge McClurg still

decided to suspend the sentence for Respondent's contempt. More importantly, there is

no evidence in this case demonstrating injury to a client or other party and there was no

interference with the Timothy Byers proceedings.

ABA Standard 6.22 recommends suspension when a lawyer "knowingly violates a

court order and there is injury or potential injury." (emphasis added). The Commentary

to ABA Standard 6.23 cites In re Vicenti (1983), 92 N.J. 591, 458 A.2d 1268, as an

example of when a lawyer should be suspended. In re Vicenti involved a New Jersey

lawyer who received a one-year suspension as a result of twenty-two ethics violations

including "repeated discourteous, insulting and degrading verbal attacks on the judge and

his rulings which substantially interfered with the orderly trial process" and "pervaded the

proceedings for a period of three months." (emphasis added). Id. at 1274? Furthermore,

the New Jersey lawyer "engaged in collateral actions that the Conimittee determined

2 A summary of the specific conduct from In re Vincenti is provided as follows: "He
was frequently sarcastic, disrespectful and irrational, and accused the Court on numerous
occasions of, inter alia, collusion with the prosecution, cronyism, racism, permitting the
proceedings to have a "carnival nature," conducting a kangaroo court, prejudging the
case, conducting a"cockamamie charade of witnesses," barring defense counsel from
effectively participating in the proceedings, conducting a sham hearing, acting outside the
law, being caught up in his "own little dream world," ex parte communications with the
prosecutor together with other equally outrageous, disrespectful and unsupported charges.
These and other comments were made frequently throughout the proceedings and
continued at length." 458 A.2d 1268 at 1274.
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were designed to gain advantages in the pending litigation by demeaning and harassing

both the judge and opposing counsel." Id.

The circumstances of In re Vicenti are significantly different than this case. Here,

the misconduct has no similarity to the repeated, outrageous and disrespectful conduct

described in Vincenti. Here, the misconduct "comprised of a discrete, isolated part of the

proceedings that had no relationship to or effect on the rest of the case." (p.9, Board

Report) (emphasis added). Accordingly, under ABA Standard 6.22 and 6.33, an actual

suspension from the practice of law would be an inappropriately harsh sanction.

In Starke County Bar Assn. v. Ake (2006), 111 Ohio St.3d 266, 2006-Ohio-5704,

the respondent violated court orders on five separate occasions while representing

himself during proceedings to dissolve his matriage. During the proceedings, the

respondent wrote a check for $94,000 from a bank account in violation of a temporary

restraining order (count I), used his interest in marital real estate to secure a$400,0001ine

of credit in violation of a court order barring the encumbrance of any debt using marital

real estate as collateral (count II), gave the couple's dog to the local humane society in

violation of the court's custody order and lied to the humane society about his reasons for

giving up the dog (count III), failed to honor the court's instructions to share information

regarding the value of his life insurance policy with his wife (count IV), and failed to pay

his wife $14,000 in court ordered expenses (count V).

The Ake Court found that the respondent violated DR 1-102(A)(4), 1-102(A)(5),

1-102(A)(6) and 7-102(A)(1) and noted the following:

Respondent deliberately violated a court's order on five separate occasions
because he disagreed with the order and because it suited his economic
interest to do so... Respondent deliberately, and in a calculated fashion,
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ignored a court's order on numerous occasions, even to the point of
transferring money to his secretary's account.

Id. at ¶39. The Ake Court also noted the Board's observations that "respondent refused

to recognize that his conduct rose to the level of an ethical violation" and "[t]his was

hardly a spontaneous act in the heat of the battle." Id. at ¶41.

Notwithstanding the repeated violations of the trial court's orders, the failure to

recognize that the conduct constituted an ethical violation, and the finding of a violation

of DR 1-102(A)(4), the Ake Court found that the mitigating circumstances supported a

stayed suspension of six months. Id. at ¶46. Those mitigating circumstances were lack

of a prior disciplinary record, full and free disclosure, and character testimony supporting

good character and a professional reputation. Id. at ¶42 3

Unlike the lawyer in Ake, Respondent's misconduct involves a singular violation

of a court order and a clumsy but unselfish attempt to ensure that he would not be

removed from the representation. As noted in the Board Report, Respondent's

misconduct had no relationship to or effect on the rest of the Timothy Byers case (p. 9,

Board Report). Like the lawyer in Ake, Respondent has no prior disciplinary record,

cooperated throughout these proceedings, and has an outstanding professional reputation.

These facts support the Board's reliance on the Ake opinion when deciding that the

appropriate sanction for Respondent should be no more severe than the six-month stayed

suspension imposed on the lawyer in Ake.

In Dayton Bar Ass'n. v. Ellison (2008), 118 Ohio St.3d 128, 2008-Ohio-1808, the

Ohio Supreme Court renewed its position that a stayed suspension is appropriate "despite

3 Justice Moyer dissented from this opinion and would have recommended an actual
suspension of six months. 2006-Ohio-5704 at ¶50. Justice Lundberg Stratton and
O'Connor also dissented and concurred with Justice Moyer's dissenting opinion.
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the dishonesty where sufficient mitigating circumstances are present." Id. at ¶13. In

Ellison, after failing to respond to a summary judgment motion, her client's employment

discrimination claim was dismissed. The lawyer then failed to inform her client about the

dismissal of the case and lied to the client for several months about the true status of the

case. Icl at ¶18-9. The Ellison Court concluded that the lawyer violated DR 1-102(A)(4),

DR 1-102(A)(6), and DR 6-lOl(A)(3).

After highlighting the mitigating circumstances present, the Ellison Court

imposed a twelve-month suspension stayed in its entirety. In addition to those mitigating

factors set forth in BCGD Proc. Reg. 10(B)(2), the Ellison Court found Respondent's

commitment to clients with limited resources to be a notable mitigating factor:

Respondent has been in practice for 27 years, primarily representing
domestic relations clients in and around Dayton who can ill afford an
attorney. Respondent's practice... served an important purpose in her
community. These cases can be complex and time-consuming, yet
sometimes her clients do not pay.

According to relator's counsel, [the respondent] is also respected by fellow
practitioners for her commitment to those less fortunate, which promotes
public confidence in the legal system. Finally, respondent cooperated
completely in the disciplinary process, acknowledging her wrongdoing
and expressing concomitant remorse.

Id. at ¶¶14-15.

In Disciplinary Counsel v. Taylor (2008), 120 Ohio St.3d 366, 2008-Ohio-6202,

the client, Juan Rios, retained a lawyer to provide estate planning services for purposes of

ensuring that his wife's daughter would not inherit any assets and his own daughter,

Elizabeth Rios, would receive everything. Id. at ¶¶4-5. The lawyer prepared estate

planning documents to be executed by both Juan Rios and his wife, Piccola Rios.
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However, Piccola Rios suffered from dementia, did not speak English, and the lawyer

provided no interpreter. Id. at ¶7. The Taylor Court also noted that "[w]hile purporting

to act in a fiduciary capacity representing the potentially diverse interests of Juan and

Piocola, respondent had Piccola sign an instrument that gave away all her interest in the

couple's home. He did not have her knowing consent to the transfer." Id. at ¶12.

The lawyer also prepared a power of attorney that gave a relative of Elizabeth

Rios complete authority over Piccola's affairs. Id. at ¶8. The lawyer obtained Piccola's

signature on the documents "despite her incapacitation and probable incompetence." Id.

at ¶9. Elizabeth's relative "later withdrew all the funds from Juan and Piccola's bank

account and used none of them for Piccola's welfare." Id.

In a related matter, the lawyer filed an appearance on behalf of Juan Rios in a

guardianship case that was about to conduct a competency hearing for Piccola Rios.

However, at the time he filed the appearance, the lawyer failed to mention that Juan Rios

was deceased.

The Taylor Court concluded that the lawyer violated DR 1-102(A)(4), DR 5-

105(A), and DR 5-105(B). However, in light of the mitigating evidence, a one-year

suspension, stayed in its entirety was appropriate. In support of its decision, the Taylor

Court detailed the following mitigating circumstances:

In trying to protect the Rioses from one relative, respondent assumed he
knew Piccola's wishes, and his actions left her vulnerable. But his
concern for the couple's welfare and his efforts in their behalf were
undoubtedly sincere and selfless.... Respondent typically represents
clients of modest means for little or no fee, as he did in the Rioses'
case, and we have attributed mitigating effect in recognition of such
service. See Dayton Bar Assn. v. Ellison (2008), 118 Ohio St.3d 128,
2008-Ohio-1808, 886 N.E.2d 836 ¶15. Moreover, with the exception of
his lapses in the Rioses' case, respondent has had a nearly 50-year career
of representing clients with integrity. Respondent has no prior
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disciplinary record, had no dishonest or selfish motive in this case, and
cooperated in the disciplinary process with full and free disclosure, all of
which are mitigating factors under BCGD Proc. Reg. 10(B)(2)(a),(b), and

(d).

Idat ¶¶18-19.4 (emphasis added).

Just like the lawyers from Ellison and Taylor described above, Respondent serves

clients of modest means who can "ill afford an attorney." Furthermore, unlike the lawyer

from Taylor, Respondent never took advantage or caused harm to his vulnerable client.

Respondent had no dishonest or selfish motive, Accordingly, Respondent's sanction

should be no more severe than that from Ellison and Taylor.

The case law and ABA Standards provide ample authority in support of a sanction

less than an actual suspension from the practice of law. Indeed, adopting the Board's

recommended sanction and imposing a stayed suspension would be consistent with the

recent Ohio Supreme Court holdings from Ake, Ellison, and Taylor. Respondent has

practiced law for nineteen (19) years and has no prior disciplinary violations.

Notwithstanding the disciplinary violations that occurred while representing Timothy

Byers, Respondent obtained a just and fair result for his client. Without Respondent's

experienced representation, Timothy could have been convicted for murder and could

have faced an adult prison sentence (Tr. 109-110). Instead, Timothy lives with his

grandparents and is attending school.

4 Justice Moyer dissented from this decision and would have recommended a one-year
suspension with six-months stayed. In support of an actual suspension, Moyer's dissent
noted that "the lawyer's actions resulted in harm to the client that cannot be ignored."
2008-Ohio-6202 at ¶26. Justices Lundburg Stratton, and O'Connor also dissented and
concurred with Justice Moyer's dissenting opinion.
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IV. CONCLUSION

It is well settled that "the primary purpose of the disciplinary system is not to

punish the offender, but to protect the public." Disciplinary Counsel v. Johnson (2007),

113 Ohio St.3d 204, 2007-Ohio-2074 (citing Disciplinary Counsel v. O'Neil (2004), 2004

Ohio 4704, 103 Ohio St.3d 204). As the Ohio Supreme Court explained in Ohio State

Bar Association v. Weaver (1975), 41 Ohio St.2d 97, 7 0.O.2d 175, "[i]n a disciplinary

matter, the primary purpose is not to punish an offender; it is to protect the public against

members of the bar who are unworthy of the trust and confidence essential to the

relationship of attorney and client; it is to ascertain whether the conduct of the attorney

involved has demonstrated his unfitness to practice law, and if so to deprive him of his

previously acquired privilege to serve as an officer of the court." Also see Disciplinary

Counsel v. Agopian (2006), 112 Ohio St.3d 103, 2006-Ohio-65 10 at 1110.

There is no evidence to suggest that the public should be protected from

Respondent. Indeed, as noted in the Board Report:

Observing respondent's demeanor at the hearing and listening to the
testimony of his witnesses convinced us that actual time off from the
practice of law is not necessary to protect the public from further
misstatements by this particular lawyer.

p. 10, Board Report. Even if we disregard Respondent's notable contributions to the Bar

and his community and consider only this case, there is no dispute that ten-year-old

Timothy Byers and his family benefited as a result of Respondent's professional services.

Based upon the foregoing, Respondent respectfully requests that this honorable Court

deny Relator's objections and adopt the well-reasoned and amply supported

recommended sanction of a six-month suspension, stayed in its entirety.
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Respectfully submitted,

asheeda Z. Khan (0075054)
Geoffrey Stern (0013119)
Kegler Brown Hill & Ritter Co., L.P.A.
65 East State Street, Suite 1800
Columbus, Ohio 43215
(614) 462-5400/(614) 464-2634 (fax)

se tern2ckeglerbrown.com
rkhangkegl erbrown. com
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Office of Disciplinary Counsel of
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BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF OHIO

In Re:

Complaint against

David A. Rohrer
Attorney Reg. No. 0042428

Respondent

Disciplinary Counsel

Relator

Case No. 08-066

Findings of Fact,
Conclusion of Law and
Recommendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio

INTRODUCTION AND PROCEDURAL BACKGROUND

This matter was heard on January 16, 2009 in Columbus, Ohio, before a hearing panel

composed of Jana Emerick, Stephen Rodeheffer, and Paul De Marco, the panel chair. None of

the panel members is from the appellate district from which the complaint arose and none was a

member of the probable cause panel that certified the matter to the Board.

FINDINGS OF FACT

The parties stipulated to the following facts:

1. Respondent was admitted to the practice of law in the state. of Ohio on November

6, 1989. Respondent is subject to the Code of Professional Responsibility, the Ohio Rules of

Professional Conduct, and the Rules for the Government of the Bar of Ohio.

2. On September 21, 2007, the Darke County Prosecutors Office filed a Complaint

in the Darke County Juvenile Court against 10-year-old Timothy Byers with five delinquency
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counts of murder and one delinquency count of aggravated arson as a result of a September 16,

2007 fire that killed Byers's mother, sister and three other children.

3. That same day, Byers was remanded to the custody of West Central Juvenile

Detention Center in Troy, Ohio.

4. On September 25, 2007, respondent was retained to represent 10-year-old

Timothy Byers.

5. On September 26, 2007, Darke County Juvenile Court Judge Michael McClurg

sealed the court file. On September 28, 2007, Judge McClurg issued a verbal order that

prohibited respondent and the prosecuting attorney from discussing the case with the media.

This verbal order was journalized on October 24, 2007 and is attached hereto as Joint Exhibit 6.

6. On September 27, 2007, respondent filed a request for discovery with the Darke

County Juvenile court. A copy of the request for discovery is attached hereto as Joint Exhibit 1.

7. On October 5, 2007, respondent filed a motion to compel discovery asking the

court to compel the Darke County Prosecutor to promptly provide a response to respondent's

discovery request. A copy of tlie motion to compel is attached hereto as Joint Exhibit 3.

8. On this same date, respondent directed a member of his office staff to deliver a

copy of the motion to compel discovery to the Darke County Daily Advocate newspaper ("Daily

Advocate"). By doing so, respondent violated Judge McClurg's order regarding

communications with the media.

9. The October 9, 2007 edition of the Daily Advocate included an article on the

motion to compel discovery filed by respondent. A copy of the October 9, 2007 article is

attached hereto as Joint Exhibit 4.
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10. On October 11, 2007, Judge McClurg conducted a hearing to address the October

9, 2007 Daily Advocate article and determine whether respondentviolated the order regarding

communications with the media. (Agreed Stipulations ¶ 10)

11. A portion of the hearing was conducted on the record. A copy of the transcript

from the portion of the hearing that was on the record is attached hereto as Joint Exhibit 5.

12. At this hearing, Respondent made the following statements:

•"I said some things to my staff that I believe... I believe was misconstrued, but I'm
not going to hold them responsible and I believe that a copy of that...of that motion
later on in the day got delivered over there without my knowledge." (Ex. 5 at 8-9)

•"I take responsibility for that because if they thought that that was my intent or that's
what I wanted to happen, and they did that, then that's still my responsibility. It
was... it was not my intent." (Ex. 5 at 9)

13. In light of the fact that respondent had previously directed a member of his staff

to deliver the motion to compel to the Daily Advocate, the above referenced statements were

false and misleading.

14. On or about November 7, 2007, Darke County Prosecutor Phillip D. Hoover filed

a grievance with the Darke County Bar Association. Mr. Hoover also sent a copy of the

grievance to Judge McClurg.

15. On November 29, 2007, Judge McClurg issued an entry concluding that Mr.

Rohrer violated the court order prohibiting communication with the media. A copy of the

November 29, 2007 entry is attached hereto as Joint Exhibit 7.

16. In March 2008, Darke County Juvenile Court Judge Michael McClurg found

Byers not competent to face juvenile delinquency charges against him and dismissed the pending

charges.
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17. After respondent's assistant Daphne Laux informed the prosecutor's office that he

had instructed her to send the motion to compel to the newspaper, respondent terminated her for

violating his office policy against divulging confidential information about cases. In a

subsequent letter to the unemployment bureau concerning her termination, he again suggested

that Ms. Laux was responsible for sending the motion to the newspaper

CONCLUSIONS OF LAW

Relator and respondent stipulated that respondent's conduct violated the following Ohio

Rules of Professional Conduct: Rule 3.3(a)(1) [a lawyer shall not knowingly make a false

statement of fact to a tribunal or fail to correct a false statement of material fact previously made

to a tribunal by the lawyer]; Rule 3.4(c) [a lawyer shall not knowingly disobey an obligation

under the rules of a tribunal]; Rule 8.4(c) [a lawyer shall not engage in conduct involving

dishonesty, fraud, deceit, or misrepresentation]; and Rule 8.4(d) [a lawyer shall not engage in

conduct that is prejudicial to the administration of justice], Accordingly, the panel finds that

respondent's conduct violated the above Rules.

Respondent disagrees with relator's contention that his conduct violated Ohio Rule of

Professional Conduct: 8.4(h) [a lawyer shall not engage in conduct that adversely reflects upon

his fitness to practice law]. Based upon the panel's inability to discern whether respondent's

conduct was impulsive or not (discussed in detailed below), the panel does find by clear and

convincing evidence that his conduct adversely reflected upon his fitness to practice law.

APPROPRIATE SANCTION

Relator asks for a six-month actual suspension, while respondent urges "something less

than an actual suspension." In deciding between these alternatives, the panel gave consideration
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to the recognized factors in aggravation and mitigation and to precedents established by the

Supreme Court of Ohio.

AGGRAVATING FACTORS

Relator urges the panel to find as an aggravating factor that respondent acted with a

selfish or dishonest motive. In violating the juvenile court's gag order, respondent seems to have

let three factors cloud his judgment: (1) his concern for the safety of a ten-year old boy in lock-

up; (2) his antagonistic history with the assistant prosecutor;I and (3) his perception that the

publicity he was generating by releasing his motion to the newspaper would somehow nudge the

judge in a direction favorable to his client. The judge took the measure of this violation and

punished respondent by citing him for contempt and imposing a fine and jail time, which the

court suspended on the condition that respondent not engage in further violations of the gag

order or "attacks. of a personal nature ...." All indications are respondent's violation of the gag

order was the impulsive act of an attorney whose judgment was clouded in the heat of battle. If

any motive can be discerned from this at all - for acting with a motive seems to us inconsistent

with acting impulsively - the panel cannot conclude it was a selfish one, since respondent

seemed so clearly intent on protecting a vulnerable client.

As for whether respondent made his false statement to the juvenile court with a selfish or

dishonest motive, it bears noting that the judge was unconvinced by respondent's cover story -

i.e., that a member of his staff leaked the filing without his approval - given the judge's

statement in his entry that respondent had "made a mistake" and "let his emotions get the best of

him." (Ex.7) Unconvincing though respondent's cover story might have been to this particular

judge, it nevertheless constituted a false statement to a court on a matter directly relevant to a

' The juvenile court's entry sanctioning respondent repeatedly referred to the feud between respondent and the
assistant prosecutor, noting that the violation had occurred "in the middle of a personal conflict" characterized by
"both sides making personal attacks through filings or the Court process." (Ex.7)
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violation of one of the court's orders, and we must treat it as such. In this instance, respondent

knew he was being summoned to court to discuss an apparent violation of the gag order. He

certainly had time to consider the explanation he would give. In that sense, he had a sufficient

opportunity to form a motive to mislead the judge. But we cannot tell from the evidence before

us whether respondent went to court with his cover story in mind,2 or went intending to come

clean with the judge and impulsively blurted out the cover story instead. While we believe that

respondent acted dishonestly by not owning up to his misconduct and that his misstatement was

a clumsy attempt to deflect blame from himself, we do not have a sufficient basis for finding as

an aggravating factor that he acted with a dishonest or selfish motive, since, as note above, acting

with such a motive seems to us inconsistent with acting impulsively.

Relator also urges us to interpret respondent's representations to the juvenile court and to

the unemployment bureau as repetitively deceptive and to find as an aggravating factor that

respondent engaged in a"pattern of misconduct." The panel does not find this argument

convincing. We regard respondent's false statements to the court as comprising a single,

inaccurate cover story. His extrajudicial statements concerning Ms. Laux in the letter to the

unemployment bureau, while they pertain to the same general subject matter as his statements in

court, are not sufficiently linked to those in-court statements (for example, they were made

several months after the case ended) to constitute any salient "pattern" of deception on

respondent's part. Having listened to all of the evidence concerning the letter to the

unemployment bureau and its apparent subtext, we can only say this much with confidence: by

initially casting blame on his staff member and subordinate (Daphne Laux), and firing her,

2 Neither Ms. Laux nor any other.employee who might have personal knowledge relevant to this point was called as
a witness.
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respondent neutralized the impact of his later mea culpas 3 While we do not find as an

aggravating factor that respondent refused to acknowledge the wrongful nature of his conduct in

these proceedings, it would strain credulity for us to find as a mitigating factor that he

immediately and unequivocally took responsibility for his actions or made timely efforts to

rectify their consequences.

Relator also contends that respondent made false statements during the disciplinary

process by downplaying the situation in a letter to relator. We disagree. In actuality,

respondent's letter accurately recounted statements made by the juvenile court in its entry.

While those statements could be interpreted as downplaying the situation, that is precisely what

the juvenile court's entry seemed intent on doing. We do not find as an aggravating factor that

respondent made false statements to relator.4

For all of these reasons, we find no aggravating factors by clear and convincing evidence

and, thus, no justification for recommending a more severe sanction.

MITIGATING FACTORS

The parties have stipulated to the following mitigating factors: (1) respondent has no

prior disciplinary record; and (2) respondent has displayed a cooperative attitude toward these

proceedings. Based on these stipulations and the evidence presented, the panel finds clear and

convincing evidence of the following mitigating factors: (1) respondent has no prior disciplinary

record; (2) the juvenile court already imposed sanctions on him; (3) respondent has displayed a

cooperative attitude toward these proceedings; and (4) he has presented character.witnesses and

letters attesting to his good character and reputation.

3 Based on respondent's unsubstantiated but also unrebutted assertion that Ms. Laux's alleged relationship and
communications with someone in the prosecutor's office figured in her firing, we are not confident we know the full
story about her firing and, thus, are reluctant to base more than this conclusion on it.

° The juvenile court judge did not testify in this matter.
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The witnesses and letters presented describe a dedicated attorney who feels a deep sense

of obligation to those who place their trust in him. As one example of this, respondent and his

wife adopted one of the vulnerable, unwanted children he routinely encountered in his work with

abused or neglected children. This perhaps provides insight about the extent to which

respondent's violation of the gag order might have been affected by his concern for the safety of

a ten-year old boy in lock-up. We also note that respondent's witnesses and letters stressed the

effect that a suspension of respondent from the practice of law would have on the already

strained pool of criminal lawyers qualified to accept appointments for felony indigent defense

cases in Darke County.

PRECEDENTS ESTABLISHED BY THE SUPREME COURT

At the panel's request, the parties submitted post-hearing briefs discussing established

Supreme Court precedents relevant to the appropriate sanction in this case. Each side has cited

cases supporting and refuting the proposition that lawyers who make misrepresentations to courts

are invariably given actual suspensions.

Relator quotes the Supreme Court's emphatic statement in Cleveland Bar Assn. v. Herzog

(1999), 87 Ohio St.3d 215, 217, "We will not allow attorneys who lie to courts to continue

practicing law without interruption." In Herzog, the attorney made misrepresentations to the

bankruptcy court in his own bankruptcy proceedings. These misrepresentations were ineffectual

insofar as that court did not appear to believe them. In that sense, Herzog, in which the attorney

was suspended for six months, seems facially similar to this case. It bears noting, however, that

Mr. Herzog's misrepresentations were made in sworn testimony and as part of a "course of

conduct" indicating a clear pattern of deception and concealment on his part, which included his

efforts to hide assets and conceal income from the bankruptcy trustee. Thus, while Herzog may
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appear facially similar to this case in that the court in each case appeared to see through the

attorney's in-court misrepresentations, the panel finds Herzog distinguishable from this case in

that Mr. Herzog's course of conduct lasted throughout, and clearly impeded, his bankruptcy

proceedings. The fact that Mr. Herzog's actions warranted an actual suspension of six months

must be considered in this light, particularly when comparing Herzog to a case like this one, in

which respondent's misrepresentations comprised a discrete, isolated part of the proceedings that

had no relationship to or effect on the rest of the case.

For his part, respondent relies on various Supreme Court decisions involving dishonesty

on the part of lawyers, only one of which the Court's recent 4-3 decision in Disciplinary Counsel

v. Taylor, 120 Ohio St.3d 366, 2008-Ohio-6202, involved a lawyer's misrepresentation made

direatly to a judge. Among other ethical lapses, the lawyer in Taylor had told the court he was

representing an individual; without mentioning the individual had died. Id. at ¶ 14. The Supreme

Court imposed a stayed one-year suspension (after the Board had recommended a stayed six-

month suspension), noting the attorney's history of competent, ethical practice and the fact his

actions were part of a sincere and selfless course of conduct. In discounting the need for actual

time off from the practice of law, the Court stressed that "[t]he disciplinary process exists `not to

punish the offender but to protect the public from lawyers who are unworthy of the trust and

confidence essential to the attorney-client relationship and to allow us to ascertain the lawyer's

fitness to practice law. "' Id, at ¶ 20 citiiig Akron Bar Assn. v. Catanzarite, 119 Ohio St. 3d 313',

2008-Ohio-4063, ¶ 37.

Focusing on what public protection demands, the panel concludes respondent's isolated

misrepresentation more closely resembles the situation in Taylor than that of Herzog. Although

one could argue that respondent's violation of a court order compounded his misrepresentation,
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that additional feature does not make an actual suspension imperative. See Stark Cty Bar Assn v.

Ake, 1 l 1 Ohio St.3d 266, 2006-Ohio-5704, ¶ 39 (despite noting the lawyer "`deliberately"' and

in a calculated fashioii"' had "`violated a court's order on five separate occasions"' and that

"` [t]his was hardly a spontaneous act in the heat of battle,"' the Court declined to order an actual

suspension). Given that the juvenile court vindicated its own processes by sanctioning

respondent for disobeying its gag order, we primarily view our task as fashioning a sanction that

will protect the public from the prospect that respondent will again make a misrepresentation to a

court. Whether respondent's false statement was the product of a carefully conceived motive to

deceive or simply an impulse to conceal his culpability, a misrepresentation to a court is a

misrepresentation to a court, and cannot be condoned. A court's ability to uncover and remedy

an attorney's violation of one of its orders depends on complete candor from all lawyers

involved. When the lawyers involved instead misrepresent their or one another's culpability for

such a violation, it undermines not only the order violated but also the court's ability to remedy

the violation and avoid repetition. Still, as noted, our task is to prescribe a sanction that will

protect the public from this particular lawyer. Observing respondent's demeanor at the hearing

and listening to the testimony of his witnesses convinced us that actual time off from the practice

of law is not necessary to protect the public from further misstatements by this particular lawyer.

The Supreme Court repeatedly has observed that, while conduct by an attorney involving

dishonesty or misrepresentation "usually requires an actual suspension from the practice of law

for an appropriate period of time,... mitigating evidence can justify a lesser sanction."

Disciplinary Counsel v. Carroll, 106 Ohio St.3d 84, 2005-Ohio-3805, ¶ 13. In Carroll, despite

the attorney's representation, mitigating factors - such as the absence of a prior disciplinary

record, his cooperation in the disciplinary proceedings, the fact he already had been otherwise



punished, the lack of a selfish or dishonest motive, his reputation for good character, and his

representation of needy clients - and the absence of any aggravating factors convinced the

Supreme Court that a lesser sanction than actual suspension was warranted. Because the same

mitigating factors exist in this case and the aggravating factors found in Taylor are not present

here, the panel concludes, as the Supreme Court did in Carroll, that a six-month suspension,

stayed in its entirety, will adequately protect the public.

CONCLUSION

Accordingly, the panel recommends as the appropriate sanction that respondent receive a six-

month suspension, stayed in its entirety, on the condition that he commits no further misconduct

during the length of the stay.

BOARD RECOMMENDATION

Pursuant to Gov. Bar Rule V(6)(L), the Board of Commissioners on Grievances and

Discipline of the Supreme Court of Ohio considered this matter on Apri13, 2009. The Board

adopted the Findings of Fact, Conclusions of Law, and Recommendation of the Panel and

recommends that Respondent, David A. Rohrer, be suspended for six months with six months

stayed on conditions in the State of Ohio. The Board further recommends that the cost of these

proceedings be taxed to Respondent in any disciplinary order entered, so that execution may

issue.
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Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendations as those of the Board.

NATHAN W. MARSHALL, Secreta
Board of Commissioners on
Grievances and Discipline of
The Supreme Court of Ohio
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BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE

OF
THE SUPREME COURT OF OHIO

In re:
Complaint against:

David A. Rohrer; Esq.
Attorney Registration (0042428) . Case No. 08-066

Respondent, FILED
Disciplinary Counsel . JAN 14 Zpog

Relator. BOARD OF COMMISSIONERS
ON GRiEVFiNCFS & DISCIPLINE

AGREED STIPULATIONS

INTRODUCTION

Relator Disciplinary Counsel, and Respondent David A. Rohrer, do hereby stipulate

to the admission of the following facts, violations, mitigation, and exhibits.

STIPULATED FACTS

1. Respondent was admitted to the practice of law in the state of Ohio on November 6,

1989. Respondent is subject to the Code of Professional Responsibility, the Ohio

Rules of Professional Conduct, and the Rules for the governrnent of the Bar of Ohio.

2. On September 21, 2007, the Darke County Prosecutors Office filed a Complaint in

the Darke County Juvenile Court against 10-year-old Timothy Byers with five

delinquency counts of murder and one delinquency count of aggravated arson as a
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result of a September 16, 2007 fire that killed Byers' mother, sister and three other

children.

3. That same day, Byers was remanded to the custody of West Central Juvenile

Detention Center in Troy, Ohio.

4. On September 25, 2007, respondent was retained to represent 10-year-old Timothy

Byers.

5. On September 26, 2007 Darke County Juvenile Court Judge Michael McClurg

sealed the court file. On September 28, 2007, Judge McClurg issued a verbal order

that prohibited respondent and the prosecuting attorney from discussing the case

with the media. This verbal order was joumalized on October 24, 2007 and is

attached hereto as Joint Exhibit 6.

6. On September 27, 2007, Respondent filed a request for discovery with the Darke

County Juvenile Court. A copy of the request for discovery is attached hereto as

Joint Exhibit 1.

7. On October 5, 2007, Respondent filed a motion to compel discovery asking the court

to compel the Darke County Prosecutor to promptly provide a response to

respondent's discovery request. A copy of the motion to compel is attached hereto as

Joint Exhibit 3.

8. On this same date, respondent directed a member of his office staff to deliver a copy

of the motion to compel discovery to the Darke County Daily Advocate newspaper

("Daily Advocate"). By doing so, respondent violated Judge McClurg's order

regarding communications with the media.

io5662.0ooooi/i48i3-3585y74uva ,2 APX 14



9. The October 9, 2007 edition of the Daily Advocate included an article on the motion

to compel discovery filed by respondent. A copy of the October 9, 2007 article is

attached hereto as Joint Exhibit 4.

10. On October 11, 2007, Judge McClurg conducted a hearing to address the October 9,

2007 Daily Advocate article and deternune whether respondent violated the order

regarding communications with the media.

11. A portion of the hearing was conducted on the record. A copy of the transcript from

the portion of the hearing that was on the record is attached hereto as Joint Exhibit 5.

12. At this hearing, Respondent made the following statements:

•"I said some things to my staff t h a t I believe ... I believe was misconstrued

but I'm not going to hold them responsible and I believe that a copy of that

... of that motion later on in the day got delivered over there without my

knowledge."

•"I take responsibility for that because if they thought that that was my

intent or that's what I wanted to happen, and they did that, then that's still

my responsibility. It was ... it was not my intent."

13. In light of the fact that Respondent had previously directed a member of his staff to

deliver the motion to compel to the Daily Advocate, the above referenced statements

were false and misleading.

14. On or about November 7, 2007, Darke County Prosecutor Phillip D. Hoover filed a

grievance with the Darke County Bar Association. Mr. Hoover also sent a copy of

the grievance to Judge McClurg.
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15. On November 29, 2007, Judge McClurg issued an entry concluding that Mr. Rohrer

violated the court order prohibiting communication with the media. A copy of the

November 29, 2007 entry is attached hereto as Joint Exhibit 7.

16. In March of 2008, Darke County Juvenile Court Judge Michael McClurg found

Byers not competent to face juvenile delinquency charges against him and dismissed

the pending charges.

STIPULATED VIOLATIONS

Relator and Respondent stipulate that respondent's conduct violates Ohio Rules of

Professional Conduct: 3.3(a)(1) [a lawyer shall not knowingly make a false statement of

fact to a tribunal or fail to correct a false statement of material fact previously made to a

tribunal by the lawyer]; 3.4(c) [a lawyer shall not knowingly disobey an obligation

under the rules of a tribunal]; 8.4(c) [a lawyer shall not engage in conduct involving

fraud, deceit, dishonesty, or niisrepresentation]; and 8.4(d) [a lawyer shall not engage in

conduct that is prejudicial to the administration ofjustice].

DISPUTED VIOLATIONS

Relator and Respondent disagree that respondent's conduct violates Ohio Rule of

Professional Conduct: 8.4(h) [a lawyer shall not engage in conduct that adversely

reflects upon his fitness to practice law].
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STIPULATED MITIGATION

1. Respondent has no prior disciplinary record.

2. Respondent has displayed a cooperative attitude toward these proceedings.

STIPULATED EXHIBITS

Exhibit 1 September 27, 2007 Notice of Appearance and Request for Discovery

Exhibit 2 October 1, 2007 Entry

Exhibit 3 October 5, 2007 Motion to Compel

Exhibit 4 October 9, 2007 article from the Daily Advocate

Exhibit 5 Hearing transcript from October 11, 2007

Exhibit 6 October 24, 2007 Entry

Exhibit 7 November 29, 2007 Entry

Exhibit 8 Court docket for Timothy Byers matter

HPX 17
1o566i.ooooo1/I48i3-3585-94»vt 5



CONCLUSION

The above are stipulated to and entered into by agreement by the undersigned

parties on this ^ day of January 2009.

onathan E. C)Zfughlan (0026424)
Disciplinary/founsel

Robert Berger (0064922)
Assistant Disciplinary Counsel
Counsel for Relator

olmoo-r Z^^ 5

Rasheeda Z. Khan (0 505
Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Respondent

Geoffrey Stem (0013119)
Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Respondent

DavioL A -°Ro6nr.%
ltl°I ^^ZkDavid A. Rohrer, Esq. (0042428) 1114

Respondent
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CONCLUSION

The above are stipulated to and entered into by agreement by the undersigned

parties on this day of January 2009.

Jonathan E. Coughlan (0026424) Rasheeda Z. Khan (0075054)
Disciplinary Counsel Kegler Brown Hill & Ritter Co., L.P.A.

Counsel for Respondent

Robert Berger (0064922) Geoffrey Stem (0013119)
Assistant Disciplinary Counsel Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Relator Counsel for Respondent

id A. Rohrer, Esq. (0042428)
Respondent

ao566i.ooouos(Y48*-5585•74n vn 6 APX 19



^EP z 1 ^1^:

IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIO
JUVENILE DIVISION

IN THE MATTER OF: . CASE NO: 20720309

TIMOTHY D. BYERS

Alleged Delinquent Child

MICHAEL D. McCLURG, JUDGE

NOTICE OF APPEAM,NCE:
REQUEST FOR DISCUVERY

Now comes Attorney, David A. Rohrer, and enters his appearance as trial

attorney for the Alleged Delinquent Child, TIMOTHY D. BYERS.

Now comes TIMOTHY D. BYERS, by and through his Attomey, David A. Rohrer,

and hereby makes this written request, pursuant to Rule 24(A) of the: Ohio Rules of

Juvenile Procedure, to all other partiesto allow inspection, copying, or photographing of

the following information, documents, and material in your cush;dy, control or

possession:

1. The names and last known addresses of each witness 1o
the occurrence which forms the basis of the charge c:r
defense;

2. Copies of any written statements made by any party or
witness;

LAW OFFICE OF
OAVIOA, RUIIRER
AT70RNEY AT LAW

537 SOOTH EROADWAY

SUITE 302

"REENVILLE.OH45331

. -APHONE 193715a8.8RlE
FACSIMILE (937) 518•5005

3. Transcriptions, recordings, and summaries of any or:+l
statements of any party or witness, except the wo •k
product of counsel;

4. Any scientific or other reports which a party intends ;o
introduce at the hearing, or which pertain to physicaii
evidence which a party intends to introduce;
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5. Photographs and any physical evidence which a party
Intends to introduce at the hearing.

The undersigned also asks that the Prosecutor, or other part) to whom this

request is directed, promptly make available for discovery and inspectior any additionai

information which you may discover, subsequent to compliance with this request that

would have been subject to inspection, discovery, or disclosure undf:r this original

Request.

Respectfuily submitted,

A. ROHRER (0042422)
Attomey for Timothy D. Byerf
537 S. Broadway, Suite 202
Greenville, Ohio 45331
(937) 548-0010

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy o" the foregoing
Notice of Appearance and Request for Discovery was served upon Phillip D. Hoover,
Assistant Prosecuting Attorney, Third Floor Darke County Courthouse, Gneenvilie Ohio,
45331 this 274' day of September, 2007.

Q D A. ROHRER (004242^
C.J^ir /CK.

•)
Attomey for Timothy D. Byer.-

LAW OFFICE OF

OAVIDA. ROHRER

ATTORNEY AT LAW

537 SOL?H BROADWAY
SUITE 202

C4EF.SYII.LF., OH AS331

T- .}ONE 1937) 391-0070

FACSIMILE 1937179I-3006
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FILED
Juvenile Court

IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIQT O 12007

JUVENILE DIVISION

IN THE MATTER OF:

(AN UNNAMED CHILD)

AN ALLEGED DELINQUENT.CHILD

DARKE COUNTY, OHIO
CASE NUMBER: MMb9U'9cClurg, Juvenile Judge

ENTRY

This matter came on for hearing on the 28u' day of September, 2007 on the issues

of closure to the press, the use of the child's name and related GAG orders. Present at the

hearing were the G.A.L., Children Services Attomey and representatives, Prosecutor's

Office, various members of the media and their counsel, various members of the Court's

staff and Defense counsel and maternal grandmother and step grandfather.

Testimony was given and statements were made by certain members of the press

and attorneys for several media outlets. A good discussion was held on the issues and all

who attended were given an opportunity to speak.

The Court may close the proceedings altogether, open the proceedings

completely, or some combination thereof.

It can further issue GAG orders that it deems appropriate.

It can further remove the press from parts of the proceedings that address highly,

sensitive issues that affect the child and its' future from a social, psychological or family

history standpoint. If the Court would do this, it acknowledges an in camera inspection

of the record by counsel for the media can be held at a later time and objections made to

the Court rulings.
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There is no constitutional right of access to juvenile delinquency proceedings.

Traditional interests of confidentiality and rehabilitation prevent the public from having a

qualified constitutional right of access to juvenile delinquency proceedings.

The Court indicated it had a job to do and that is to act as a steward of the judicial

system. Juvenile Courts serve an unique role as instruments of real rehabilitation. The

Court indicated that it deals with a lot of bad kids, but we deal with more good kids who

do real dumb things. The press needs to think about that and do responsible reporting.

The Court believes that press access to Juvenile Court proceedings can be done on

a case by case basis.

Therefore, based upon the testimony, the statements of counsel, documents filed

and the totality of the circumstances, the Court will allow the press access to these

proceedings, but that they may not use the juvenile's name or televise or take pictures of

said juvenile with conditioas further shown below.

The Court finds that televising or photography of said juvenile and the use of his

name could harni the child and affect the fairness of the proceedings.

The Court further finds that the harm to the child by photographing, televising and

using the child's name outweighs the benefit of public access.

The age of the child; the fact that he's still only accused, not convicted; the short

and long term effect on the child and his family, physically, socially and emotionally; the

need to shield the child as much as possible from publicity; the threats to safety and need

to protect from harm or violence all are aspects considered by the Court in its' decisions.

The updated Order as to press coverage is as follows:
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As to press coverage, it is the Order of the Court that the press and news media

will be allowed to attend Court hearings, on the following conditions:

1.) a written request will need to be made to the Court to be able to be able to

attend a hearing.

2.) only one person per newspaper, T.V. station; or media unit, unless prior

permission obtained from the Court.

3.) pictures, radio and T.V. transmissions, and voice recording devices will be

allowed so long as no pictures or T.V. transmission of the child whatsoever

may be taken. This applies to the Court parking lot, hallways and anywhere

the child might be Ordered to during these proceedings.

4.) Channel 7 and Steve Baker specifically shall be the only TV coverage allowed

in the Courtroom and he will dispense the televising of the proceedings from

there.

5.) no cell phones, pagers, or beepers shall be allowed without the consent of the

Court.

6.) child's name shall not be used unless the proceedings become a court

authorized S.Y.O. proceeding.

The Court wishes to again make it clear that this does not authorize public access,

only the press.

Persons committing any violations of proper conduct shall be removed from the

Courtroom, hallway, waiting area, or entryways.

The above are the Orders of the Court.
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ichael D. McClurg
Darke County Juven

CC: Prosecution
Defense
Children Services
GAL
Mr. Robinson, Greenville Daily Advocate
Counsel for Dayton Daily News, T.V. 2, and Channel 7

i ^
o^ '^/_Sa^•Mc^:/ Wn ^.s^t^ -^'b ITOSE:l^^! -f n^e r.so^
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Fit_ED
Juveniie Court

[',CT. () `i 2001•

DARKE COUNl'Y. t7Hia,, COMMON PLEAS COURT OF DARKE COUNTY, OHIO
Micnael D. AAcClurg. Juvenila^lu^^

JUVENILE DIVISION

IN THE* MATTER OF: CASE NO: 20720309

TIMOTHY D. BYERS . MICHAEL D. McCLURG, JUDGE

Alleged Delinquent Child . MOTION TO COMPEL DISCOVERY

Noriv comes the Alleged Delinquent Child, Timothy D. Byers, by and through

counsel, David A. Rohrer, and pursuant to Rule 24 (B) of the Ohio Rules of Juvenile

Procedure, hereby moves this Court for an Order compelling the State of Ohio to

provide discovery to Counsel for the alleged juvenile delinquent immediately and to

sanction the State of Ohio, prohibit the State of Ohio from introducing In evidence the

material not disclosed andlor sanction the State of Ohio for refusing to timely submit

discovery to counsel for the accused.

Defendant sets forth the reasons for this Motioh in the accompanying

memorandum.

Iiespectfully submittQd,

LAW OFFICE OF
DAYID A. ROHRER

A7TORNEYAT3.AW
537 SOUTH BROADWAY

SUITE xoa
EENVILLE.OH 45331

7k1Ery{oRE ,9373 548-0010

FALS7MILE ( 9371518-5006

DAVID A. ROHRER (0042428)
Attorney for Minor Child
537 S. Broadway, Suite 202
Greenville, Ohio 45331
(937) 548-0010
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LAW OFFICE OP
DAVID A. ROHRER

ATTORNEY AT LAW
537 SOUTH RROADNAY

SUITE 202

1EEHVILLE.OH 45331

TF.LEPHONE f93115414U010

FACSIMILE (93 71 5 48-50U6

MEMORANDUM

On September 21, 2007, the Darke County Prosecutors Office filed a Complaint

in the Darke County Juvenile Court against the minor child for one count of Aggravated

Arson, contrary to Section 2909.02 (A)(1) of the Ohio Revised Code, and being a felony

of the first degree if committed by an adult, and five counts of Murder, contrary to

Section 2903.02 (B) of the Ohio Revised Code, being an unclassified felony if

committed by an adult. That same day the minor child was remanded to the custody of

West Central Juvenile Detention Facility in Troy, Ohio. On September 27, 2007,

Counsel for the minor child filed a Notice of Appearance and Request for Discovery

with the Darke County Juvenile Court along with other motions and said motions were

delivered personally to the Darke County Prosecutor's Office the same day.

To date, there has been no discovery released from the Darke County

Prosecutor's Office to Counsel for the minor chiid. This has occurred despite the fact

that two hearings have already been conducted in the Darke County Juvenile Court in

this matter: the first on Friday, September 28, 2007 concerning press coverage and an

initial hearing on Monday, October 1, 2007 which addressed continued incarceration of

the minor chiid. On Wednesday, October 3, 2007, Counsel forthe minor child spoke to

Assistant Prosecuting Attomey Phillip Hoover byteiephone requesting that discovery be

sent to his offlce immediately. That request obviously fell on deaf ears.

Pursuant to Rule 24 of the Ohio Rules ofJuvenfle Procedure, `9f at any time

during the course of the proceedings it is brought to the attention of the court

that a person has failed to comply with an order issued pursuant to this rule, the

court may grant a continuance, prohibit the person from introducing In evidence

the material not disclosed, or enter such other order as it deems just under the
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circumstances."

Counsel for the minor child has been handcuffed by the Darke County

Prosecutor's Office in preparing an aggressive and adequate defense for the minor

child by withholding discovery. Counsel for the minor child is also concerned by the

failure of the State of Ohio to provide discovery in a timely matter due to the fact that

the Assistant Prosecuting Attomey Phillip Hoover has already been admonished in prior

Darke County Common Pleas cases for withholding discovery or springing surprise

discovery immediately prior to trial.

WHEREFORE, Counsel forthe minor child requests this Honorable Courtto compel

the State of Ohio to immediately provide discovery to counsel forthe minor child and to

sanction the State of Ohio with appropriate fines so that this pattem of failing to provide

discovery ceases on behalf of the State of Ohio.

Respectfully submitted,

DAVID A. ROHRER (0042428)
Attorney for the Minor Child

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Motion To Compel Discovery was forwarded by regular U.S. Mail, postage prepaid to

9 Phillip Hoover, Assistant Prosecuting Attomey, Darke County Courthouse, Greenville,
Ohio 45331 this 5th day of October, 20076: ,

LAW oFFICE OI'
DAVID A. ROHRER

ATiORNEY AT LAN

537 SOUTH BROADWAY
SUITE 202

EENVILLE, OH 45331

7ELE9{ONE19371548-0010

FACSIMILE 19371548•5006

DAVID A. ROHRER (0042428)
Attomey for the Minor Child
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Compla intrr 1fi1ed
Defense attorney for 10-year-old boy files a

motion to compel discovery against DC
prosecutor Phil Hoover

By Christina Chabsuers
Advocate Correspondent
cchalmersWailyaduocate. com

with the Darke County Juvenile
Court in an effort to obtain all
information and evidence that
the Prosecutor's Office and.

GBEENVILI.E - "Counsel
for the minor child has been
handcuffed by ' the Darke
Coiinty Prosecutor's office in
prepaiing an aggressive and
adequate defense for the minor
child by withholding discovery."

This statement was in a
Motion'!b Compel Discovery by
David Rahrer, attorney for the
10-yearold boy accused of start-
ing the Sep. 16th fire. The
motion was filed on the minor's
behalf FYiday.

On Sep. 27, Rohrer filed the
initial Request For Discovery

Assisting Prosecuizug Attorney
Phil Hoover may have regarding
the boy.

As of Friday, he had not
received the information.

Rohrer filed the complaint
because he stated that there had
already been'two hearings con-
ducted and he had personally
talked to Hoover last
Wednesday

According to the court docu-
ment, this request has not been
fiIled.

At press time, Hoover's office
was closed and he was not avail-
able to corament.

Guideline for political letters
Effe¢tive Monday, October 29 at 9 am. our standard guide-

lines for political letters will be observed.
Letters involving any upcoming issues at the polls on

November 6 will be limited to a maximum of 600 words. PIo
exceptions.

Please be advised that while policy allows 600 word lettrss,
The Daily Advocate still recommends keeping letters brief and
to-the-point. They will reach more readers.

E-mailed letters will be verified by return e-mail. Typed or
hand-written letters must be clearly legible and have a day-
time phone number for verification. Letters that eannot be
verified will not be published. All letters must include the
community you reside in.

Deadline for receipt of political letters is 9 a.m. Monday
Oct. 29.

Watch foi our special politioal edition of The Daily Advocate
to be published on Nov. 2.

A moratorim on all political editorial conteat will be
observed starting with the Saturday Nov. NNov. 3 issue.

Thornhili on. tl
tour of duty

By Qeorge Starks Thornhill. "Wher
SporteRe t'ter. into the Army, r

ailyadvocate.com think about reacl

ANSONIA -. When
Ansonia , native Daniel
Thorn'hill enlisted in the
United States Army five years
ago, little did he know where it

tlead him.
two tours.of duty in

Iraq, and now deployed in
anistan with the 173rd

Ai-bourne; Thornlull is back in
the states for an 18-day stay
with his family in Ansonia.

According to Thornbill, stay-
ing alive and perfo:mirtg your
given duties iu a combat situa-
tion is a job in itself. He gives
eredit where eredit is due. .

"I can thank my drill ser,
geants for my ability to react
-- , .

Now, I have gn,
that I have to tal
think about an
make decisions t]
them. My decisic
protect them or
harm's way."

When Thor
entered the Ar
asssigned to an €
Today, he's Milit
his Airbourne un`
firom artiRery to
was an easy
Thornhill.

"There isn't mu
artiflery person ii
world, but there v
a use for law enfc
cere. So I decidec
Thornhill pointec
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DARKE COUN7'Y, OF#PO
Mfchael D. McClurg, Juvenile Judge

fiN ft-E ..""DARiCE 'COUNTY JUVENILE "C'OURT '

CASE NUMBER 20720309

UNNAMED CHILD

OCTOBER 11, 2007
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(Thereupon, the following was

transcribed via audio file.)

THE COURT: We're on the record in

regard to the Timothy Douglas Byers matter, Case

Number 20720309.

And we are on the record but the

reason for the record is to have a record of what

we have talked about here today. This is not

--3n-ten-ded--to--be. -used -formally,--but -ju-s-t-t-o-be, ----

again, something to make sure that we know what

we talk about.

I have a -- let me go back just a

little bit. From what i understand anyway, the

file in this case is sealed. I've checked with

my staff. No documents have left this office.

The only one handling it is my clerk

Patty. Patty has assured me that no documents

have left this office. No documents have been

shared. No information has been shared with

anyone.

So, again, the file is sealed and

any documents obviously in it, I have issued a

gag order that neither one of you as counsel are

to discuss this case with the press. And I

didn't expect any games to be played with that.

MIKE MOBLEY REPORTING 937-222-2259
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I don't particularly want to show --

file any motion to show cause. I thought I made.

myself clear. I -- I want to assure you guys

that I will not let this case be tried in the

5. press and I don't feel that -- that I've wavered

6 in that in any way, shape or form. The case is

7. only three weeks old, maybe, at the most.

8 We have -- you were supposed to both

-be cai3-ed and-told that the -competency-e-xam

10 couldn't be completed in the time that they had

11 him there so he went back or he's going back and

12 that's the end of this month, not even this

13 week -- if not -- I think maybe next week, next

14 Friday or something.

15 UNIDENTIFIED SPEAKER: We were

16 advised of that, your Honor.

17

18

19

20

21

22

23

24

25

MR. ROHRER: Yeah. We were advised

too, your Honor.

THE COURT: Okay. All right.

I don't want to ever get to the point where

have to remove anybody from a case. I don't want

to get involved -- I know, quite honestly, you

guys have bad blood. I mean, that's pretty

well-known. There is bad.blood.

And you need to take the interest of

MIKE MOBLEY REPORTING 937-222-2259
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the child at heart here. You know, understand

when you make comments or you do things that are

outside -- and then, Dave, you haven't even

indicated yet to me what happened or how this

happened but -- and you'll get a chance.

MR. ROHRER: Thank you.

THE COURT: But, you know, I am

making a shot over the bow here this morning that

---I -will not tolerate it and -I don'-t --t-hi-n-k- a-ny-bo-dy--

wants to be removed from the case. And I don't

see doing this kind of thing had any

justification.. You have issues like the filing

of the SYF, which is their judgment. call. Of.

course it's prosecutorial discreti,on that has to

be exercised as to whether or not that's done.

They've been patient with that. They've

(unintelligible) it.

They've -- if they have reasons

under the discovery rules to withhold certain

things from discovery for certain reasons,

juvenile rules allow that to be done. But you

don't not say it. You file it and say this is

why we're not giving it.

Is the time that we have reasonable

in terms of them getting their discovery

MIKE MOBLEY REPORTING 937-222-2259
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together? Is there some reason logically?

You guys were both scheduled --

you're both scheduled to be in here on another

case early next week. My intent was to use that

as when we get done with that, just pull you in

and say, hey, where are we, everybody okay, is

discovery being exchanged, et cetera.

The Court has no -- I mean, we

have -- I--think you guys have been in -enough.- --

pretrials with me and, you know, we talk about

the discovery, whatever, we put more things in

the entries than we ever have before about the

discovery process and what's been talked about,

et cetera; but we haven't gone to the formality

of what some courts do in terms of automatically.,

boom, automatically this has to happen, and

this -- quite frankly, we don't have the staff to

oversee that quite like that.

I mean, we don't have somebody

assigned to five cases so they can spend their

entire day making sure that case is taken care

of.

But back to this, I have tried to

personally want to remain judicial about all of

this. I have -- when I first saw that, my blood

MIKE MOBLEY REPORTING 937-222-2259
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pressure did rise. I am sure the prosecutor's

did too.

I took a couple of days to think

about it. I was trying to get ahold of Dave

just -- I think you know I was trying to get

ahold of Phil. We were trying to get a phone

conference just to say, hey, don't do it anymore.

When can we get together.

So -when I put this time togeth-er

this morning, I appreciate you being here, it was

because I really couldn't get ahold of you. Phil

was still in -- Phil and Dick were available that

afternoon if we had to meet.

All right. In terms of the article

that appeared. I've read it a number of times.

I just don't understand, David, what happened.

MR. ROHRER: Okay. Thank you, your

Honor. First of all, I want to apologize. I was

in Xenia and Dayton on Tuesday. And I didn't get

back, Judge, until about 4 o'clock in the

afternoon and then I didn't get the message that

you had called. I think somebody had called my

cell phone. But I was unavailable Tuesday.

So I wasn't -- I didn't know what

had gone on until I came back.

MIKE MOBLEY REPORTING 937-222-2259
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I will state this for the record.

Since the gag order has been on, I have had

absolutely no contact with the press, period. I

do believe I know what went on here and I will

express what I believe went on and I will accept

responsibility for what I thi'nk went on.

If I may, I talked to this Court

last -- I think it was last Wednesday when I was

out here because I think we -- I-was out --h-ere-on-

a case and I think you.called me in the office or

I came in the office and you talked about us

getting together and maybe discussing things

informally on this case.

An.d I told you I didn't think that

was a bad idea, but I said I didn't have any

discovery yet and I really didn't feel I could do

anything until I had discovery.

THE COURT: All right.

MR. ROHRER: I was informed by the

prosecutor -- my secretary was informed by Jeanie

of the prosecutor's office that we would have

discovery last Thursday. Nothing was forthcoming

last Thursday.

I then prepared a motion to compel

discovery Friday and was not going to -- I'm not

MIKE MOBLEY REPORTING 937-222-2259
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sure when it got served on the prosecutor's

office. But I was trying to wait until the end

of the day Friday to see if I got discovery from

the prosecutor's office.

Although I think, Judge, it may have

been filed -- I don't -- what is the file stamp

on it? Do you have the file stamp?

UNIDENTIFIED SPEAKER: Wait a

minute.

THE COURT: It was Friday.

MR. ROHRER: Okay. That's right.

There isn't a time. .

THE COURT: It doesn't have a time.

MR. ROHRER: That's right. Anyway,

Judge, I think it was shortly after noon that it

was filed and then I think it was delivered to

the prosecutor's office. I. think it was

delivered to the prosecutor's office shortly

after noon, if I recall. I was hoping I would

get a response. I did not get a response.

I will be honest with the Court that

I was quite upset that I had not got discovery at

.this time. I said some things to my staff that I

believe -- I believe was misconstrued but I'm not

going to hold them responsible and I believe that

MIKE MOBLEY REPORTING 937-222-2259
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a copy of that -- of that motion later on in the

day got delivered over there without my

knowledge.

I was as surprised to see that in

the paper Tuesday. I have had no contact with

the Daily Advocate. I have had no contact with

Bob Robinson. I don't know who wrote it. 'I

don't even remember who wrote it.

So .I -was surprised to -see .t.hat. -in

the paper Tuesday because as soon as I got back

Tuesday, your Honor, from being down in Dayton

and Xenia, they said Judge McClurg has been

trying to get ahold of you.

And I said what's up... And they

showed me the paper and I called them in and I go

what the heck is going on.

I take responsibility for that

because if they thought that that was my intent

or that's what I wanted to happen, and they did

that, then that's still my responsibility. It

was -- it was not my intent. I am -- I will

honor this Court's decision.

I am concerned with the way this

case is going because this is a major case and I

believe as long as this goes and the longer this

' MIAE MOSLEY REPORTING 937-222-2259
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goes, there is more damage that is done to this

10-year-old child every day that this keeps on

going on.

lc

And I understand this is not

something that is going to be resolved, your

Honor, in a month. I understand we have

competency. We have a lot of things to do.

UNIDENTIFIED SPEAKER:

(UYii_17'Celligible. )

MR. ROHRER: I want there to be --

and as far as -- I will address one thing. As

far as I know, there is no bad blood between Dick

a,nd I. I'm not going to respond to the other

party here. Okay,

But my problem is this, I need to

have discovery. I can't -- I can't get experts.

I can't do anything yet. I mean, I could start,

but I don't know where to start, your Honor,

-because•the only thing I know about this fire is

what I've read in the paper and what I've been

told through some family members.

And I know nothing yet. And I

understand this case is somewhat just beginning.

Actually this Friday it will be four weeks since

he was arrested and sent to Miami Detention

MIKE MOBLEY REPORTING 937-222-2259
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THE COURT: What is -- wasn't --

MR. ROHRER: All in all -- all in

all, your Honor, that does not justify what went

on and I understand that.

THE COURT: All right. I'm going to

go off the record in a few minutes --

MR. ROHRER: Go ahead. Sure.

THE COURT: -- after they-"v-e -had a

chance to address this issue of violation of the

gag order in some way, shape or,form.

Again, and I'm glad you said I

accept.responsibility for my staff because --

MR. ROHRER: I do.

THE COURT: -- you know, that takes

all the second guessing out. Now you know what

happened. Now we know what happened.

MR. ROHRER: And I would never

allow --

THE COURT: It's my idea so

everybody knows --

MR. ROHRER: I would never allow

responsibility to be taken -- your staff has

always been professional so, I mean, I've --

THE COURT: (Unintelligible) --

MIICE MOBLEY REPORTING 937-222-2259
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MR. ROHRER: I dug down too deep.

THE COURT: -- I got on it right

away because I didn't want it to be a screw up on

our part.

MR. ROHRER: I understand.

THE COURT: Where somebody.got it to

somebody at the courthouse and somebody decided

to make a copy and then get intlie middle of this

and cause probTems for a11 of us-: It appears

that 'didn't happen.

Okay. I feel a littl.e bit like Joe

Paterno bringing in two senior linemen to talk

about the best thing for the team. And you're

both.experienced. You're both you're all

experienced.

We represent our county. We

represent God, country, justice, the whole

shooting match. I don't have to, you know, spell

it out to you. And I know emotions run high and

I'm trying to be someone who's guiding this ship

in the right direction.

I have -- I -- I don't have a rule

about that he has to have his discovery done in X

days. I didn't put anything on yet that says

discovery has to be completed.

MIKE MOBLEY REPORTING 937-222-2259
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Quite frankly, among us all, Dick is

the most experienced, what is a responsible time

to get discovery? Does it depend on the type of

case? Can you ease it out? Do you want to do it

in one big package?

What it is, I don't know, quite

frankly. But this is the first -- I mean, I.

guess we've had motions to compel before and

they've been filed against not =- othezs arid Mr.

Hoover, although he's out here the most, and

legitimately it's never gone to where we have to

do sanctions or anything and I've never,. quite

frankly, had anybody or a staff member disobey a

ga,g order.

MR. ROHRER: Understand.
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THE COURT: So this is a shot over

the bow. Can't happen again. I won't allow it

to happen again. If it does, I'm going to be

looking at some serious consequences.

MR. ROHRER: I understand.

THE COURT: And I don't think you

want to be removed from this case.

MR. ROHRER: I understand, your

Honor.

THE COURT: Okay. All right.

MIKE MOBLEY REPORTING 937-222-2259
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MR. ROHRER: And, your Honor, just

so the Court understands, I understand being a

prior assistant prosecuting attorney that they

may not have all the discovery at this point in

time. There may not be a (unintelligible) report

on it. That doesn't mean that they don't have

discovery.

Obviously they've got some discovery

.... ._. ........__._.. . ..,
or they wouldn't have been able to go as far as
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they have on this case so far.

THE COURT: All right.

MR. ROHRER: So I'm not asking

I'm just asking get the discovery to me that you

had.

THE COURT: I can understand,being

fired up about your client, et cetera. But part

of this -- part of this process when you say you

can't do anything, yes, you can. You can be

sitting down in their office saying what can we

do about this case.

We've got a 10-year-old kid that, I

feel you've made it clear, should never have been

prosecuted. On-and on and on. What are we going

to do. Where is the bottom line. What can we

do. Can we keep this SYO from being filed. What

MIKE MOBLEY REPORTING 937-222-2259
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can I do to prevent it. There are things that

can be done.

Now, I'll get to this whole thing

about my patience and how I'm approaching this

case and how I think time is of essence'in the

sense of taking our time. To act too quickly is

a mistake in any juvenile case.

MR. ROHRER: I understand

res ectfullp y, your Honor. It's hard -- T still

15

believe it'shard for me to sit down and talk

about a case that I'm at a distinct --

THE COURT: We'll get to the rest of

this.

MR. ROHRER: Okay.

THE COURT: We'll get to the

discovery situation in a few minutes.

MR. ROHRER: That's fine.

THE COURT: As to the situation, you

guys didn't violate this, Mr. Prosecutors. And I

understand there is some things said that this --

that would -- would -- that maybe go beyond -- I

mean, there was icing on the cake, so to speak,

with allegations as to Mr. Hoover having been

previously cited, for example. That would incite

the best of us.

MIKE MOBLEY REPORTING 937-222-2259
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And I understand that you could be

saying to me that we need this enforced, we need

you dah, dah, dah, boom, boom, boom. Here's what

we want done and I need to hear from you what

your opinion is.

UNIDENTIFIED SPEAKER: May I address

the Court, your Honor?

Mr.THE COURT: Either you or.

Howell, whichever.

UNIDENTIFIED SPEAKER: May I start?

May I start?

UNIDENTIFIED SPEAKER: Go ahead.

UNIDENTIFIED SPEAKER: First of all,

your Honor. I believe Thursday alone, pertaining

to the discovery issue, Mr. Rohrer's secretary

called.my office and left a message I believe it

was during the noon hour.

Before I even had a chance to call

her back or Mr. Rohrer's office back, Dave

called. And when Dave called, I told him -- as a

matter of fact, Craig Cramer even heard the phone

call., and my portion of it, and I told Dave I

said, as a matter of fact, Craig is making copies

now. .

I spoke with both Betsy Irwin in bur

MIKE MOBI.EY REPORTING 937-222-2259
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office and Craig.Cramer. At the time that we

received this motion and I was aware of the

motion to compel,.that's when actually news media

came into my office to get astatement from me,

that's the first I became aware of this motion.

I asked.Betsy how many days-she had

been work'ing on discovery. It was three days for

her and two days for Craig Cramer.

Part of the reason the discovery is

not accelerated as the case that just has a four

page police report, is we have a box that

measures about three feet by two feet that is

full of documents from the ATF, state agencies

and all the local agencies that were involved in

this.

Each local agency and state agency

and federal agency has more than one officer that

generated.their own report. Obviously I need to

review that.before it goes to make sure it's

discoverable. Okay. It's not like a regular

case.

Second of all, he filed his motion

for discovery or request for discovery, eight

days later he files a motion to compel. Second

of all --

MIKE MOBLEY REPORTING 937-222-2259



1

2

3

5

6

7

8

10

11

12

13

14.

.15

16

17

18

19

20

21

22

23

24

25

APX 47 18

THE COURT: What is the normal time?

What do you guys deal with normally, thirty days?

UNIDENTIFIED SPEAKER: On a normal

case we can make a copy of a police report and if

there is photos., we can have those generated in

one day.

But this thing is not a normal case

and just sifting through -- reading all the

docu.nients that go to Mr. Rohrer, lookirig -at al1 '

the DVDs, the CDs that they take statements from

people and then providing it to him, will take

me, doing nothing else, probably:two full weeks.

Okay.

But I want to poi.nt to the Court,

first of all, there is no motion to compel that

is even under the juvenile rules. Under Juvenile

Rule 24, your Honor, pertaining to discovery,

there is a protocol that has to be followed.

And the reason I articulated about

the contacts made on Thursday is Mr. Rohrer

personally from me was aware we're doing anything

as expeditiously as possible to get this stuff to

you as quickly as possible.

Under Juvenile Rule 24B, it is a

motion for an order granting discovery, not a

MIKEMOBLEY REPORTING 937-222-2259
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motion to compel. And for the defendant to file

that and request the Court tointervene and grant

an order for discovery, he has to certify that he

has made a request for discovery and specifically

i had refused it.

There was no certification attached

.to this. There was no refusal and, quite the

contrary, Dave knew that not only was I working

on it, I don't believe he knew Betsy was working

on it, but I specifically told him Craig was

doing nothing but working on that and we were

trying to get it to him as quick as possible.

Now, he knew this wasn't a one page

police report or a thirty page police,report that

we could have just done like that.

And the personal attack that he did

on page 3 on this, when you read that, you know

with specificity that this wasn't a document that

was generated with that attack on me to just sit

in a court file and never be seen by the press.

This was meant to be published.

Just like the first statement when he took over

the case and the front page banner headline of

the Dayton Daily News claiming that we filed the

murder charge completely political.

MIKE MOBLEY REPORTING 937-222-2259
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He was a prosecutor. He knew that

that was incorrect or false. This was a personal

attack that was meant to be published.

The fact that it.was delivered to

the press before it was even delivered to our

office, you know, to -- to say that that's like a

secretarial error, you know, if Dave has a

problem with me, that's fine. I don't have a

problem with him.

I treat him -- actually if I feel

that an attorney has a problem with me. I bend

over backwards to.ensure that they have full file

discovery when maybe I wouldn't ordinarily.

Dave knows in the last two jury

trials that.we had scheduled, I called him.at

least two or three days before the jury trial and

said, my file, my exhibits, everything is open to

you, if you have time, come to my office,.you can

see everything I have.

He knows I am bending over backwards

as far as discovery with him. For him to make

that personal attack on me was, A, political and

that's the only reason for it. And he knows that

I've done everything probably in the past year

with him discoverywise, there's never been any

MIKE MOBLEY REPORTING 937-222-2259
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problem as far as getting discovery with him.

The personal attack was so it could

be delivered to the press because there was no

other reason for it. Thank you, your Honor.

THE COURT: The little extra things,

Mr. Rohrer, that are thrown into your documents

that I don't normally see, you need to be -- you

have to be careful about.

MR. ROHRER: I understand, your

Honor.

THE COURT: Okay. It's -- it's, you

know, you've done it long enough. You're on --

you're on the edge or are you not. You can have

a conversation with Mr. Howell about I need to do

my job, can you -- well, let's -- we'll go there

that..w.ay in a few minutes.

As to the -- as to the issue of --

of the gag violation -- violation of the gag

order, specifically, you've done a good job, Mr.

Hoover, poihting out that juvenile court is

different.

I was going to say that myself this

morning. We all have to be careful as we proceed

in this case that juvenile court is different.

And the rules -- there are things -- there are

MIICE MOBLEY REPORTSNG 937-299-9954
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things that we could possibly be using in this

case that we've never used before or never had to

deal with and we have to be careful about that.

And for -- as best you cari, you need

to work together. And, you know, that's where

Mr. Howell is trying -- going to have to decide

whether this is going to work or not.

UNIDENTIFIED SPEAKER: One other

thing I would like to add.

THE COURT: Okay.

UNIDENTIFIED SPEAKER: I was over in

an attorney's office yesterday afternoon. And

this is the buzz all over this place, this

personal attack on me, and it almost looks like

I've been sanctioned all over the place.

It was a personal insult in its

tact, deliberately meant to be published.

THE COURT: Okay.

UNIDENTIFIED SPEAKER: And then --

THE COURT: As to -- as to -- as to

the violation of the gag order, Mr. Rohrer has

accepted full responsibility.

Do you have anything else to say in

terms of the violation of the gag order and then

we'll get into some of these other things about

..,. .. . .. ^ _..
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discovery and when can you get it and all this

other stuff. Again, we need to have a formal

pretrial.

2:

I'll tell you what my idea was about

timing on the pretrial, but anything as far as

the gag order so I can get off the record.

UNIDENTIFIED SPEAKER: Just very

briefly, your Honor, I feel that there should be

an entry from the Court sanctioning Mr. Rohrer

even if it's just in writing that he violated --

there was a violation of the gag order and that

the prosecutor's office did nothing as far as any

discovery violations that should be released to

the press because we've had tw'o black eyes,

neither one of them being warranted, one of them

claiming that the filing of the murder charges

were political and now this personal assault on

me.

I think there should be something

redeeming me and especially when he's

articulating to the press about sanctions against

me quid pro quo.

THE COURT: Okay. All right. Dick.

UNIDENTIFIED SPEAKER: Your Honor,

we had a motion for sanctions actually prepared,

MTXP MlIRT.FV RFPl1DTTMt_ q7'1_717_"SC
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your Honor, but I think we'll defer at this

point. Obviously I'll have to concur with Phil

here, I think this was -- was intended. This was

drafted with the intent of being published to be

honest with you. That's what it appears to be.

And it certainly whatever =- even if

it's true that Phil had a discovery situatiori in

common pleas court, what's that got to do with

this case, in juvenile court. So I can't think

of any other reason (unintelligible)

For the record (unintelligible), I

am the chief prosecutor on this case. If Mr.

Rohrer wants to make any contact with my office,

he is to make it with me.

THE COURT: All right.

UNIDENTIFIED SPEAKER: Mr. Hoover is

going to be my assistant. He is going to assist

me with it. It's a very delicate and

sophisticated and complicated case. But I am the

chief prosecutor. It's my case. So there should

be no reason for him to ever even mention Mr.

Hoover again.

THE COURT: Okay.

UNIDENTIFIED SPEAKER: Other than

that, I don't have anything else.

MTKF. M(1RT.FV RFPf1RTTNl; 937-777-775q
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THE COURT: Okay. All right. Okay.

Anything else about the violation of the gag

order? Okay. We're going to go off the record

in regard to that.

(Thereupon, the proceeding was

concluded.)

AYX 54
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My commission expires 9-2-2009
NbTARY PUBLIC, STATV, OF OH

d 24, APX 55

STATE OF OHIO

COUNTY OF MONTGOMERY ) SS: CERTIFICATE

S, Monica M. Wiedenheft Wright, a Notary

Public within and for the State of Ohio, duly

commissioned and qualified,

DO HEREBY CERTIFY that the above-named

taped proceeding was reduced to writing by me

'.steno.graphically and thereafter reduced--t-o

typewriting.

I FURTHER CERTIFY that I am not a

relative or Attorney of either party nor in any

manner interested in t-he event of this action.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal of office at Dayton, Ohio, on

this ?„a. day of April , 2008.
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IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIC1

JUVENILE DIVISION

FILED
IN THE MATTER OF: Juvenile Court CA NUMBER: 20720309

TIMOTHY D. BYERS OCT 2 4 2007 EN Y

ALLEGED DELINQUENT OIHLHg GoUnl'n; OHIO
Michael D. McClurg, Juvenile Judg9

At the hearing of September 28, 2007, the Court addressed the issues of closure to

the press, the use of the child's name, and related GAG orders.

An Entry was immediately filed stating the Court's position on these mat:ers. The

Court, on the record, at the hearing, had clearly indicated that the access allowed was to

the press to report to the public and not to allow the general public in these procee:dings.

The Court further issued a GAG order to counsel in this case, prosecution and delense.

Through inadvertence and oversight the following three (3) paragraphs which

were in the Court's draft, did not make it into the formal entry journalizing the hearing.

The Court now wishes to make these three (3) paragraphs a part of that Order anr: Entry.

Those paragraphs to be added are as follows:

The Court has provided a reasonable alternative to complete closure of th:

proceedings.

The Court further wants to make it clear that the access allowed is to the press to

report to the public and not to allow the general public in these proceedings.

The Court further issues a GAG Order to counsel in this case, prosecutior. and

defense, to not discuss this case in the media, so as to not affect the fairness of th:se

proceedings.

APX 56



The above paragraphs were to be placed in between paragraphs eleven (1 I) and

twelve (12) in the previously filed entry of October 1, 2007.

The above are the Orders of the Court.

CC: David Rohrer, Defense Counsel
Richard Howell, Prosecution
Jose Lopez, GAL

Darke County Juvenile
chael D. McClurg
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IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIO

J-ur ILE IM18)N

IN THE MATTER OF: Juvenile Court CAt NUMBER: 20720309

(AN UNNAMED CHILD) NdV 2 9 7007 EN Y

ALLEGED DELINQUENT CHILDDARKE COUNTY, OHiO
Mlchael D. McClurg, Juvenile Judge

On the 11th day of October, 2007, the Court conducted a hearing involving an

article that was published in the Greenville Advocate on October 9th, 2007 to determine

possible violations of a previous Court GAG Order. The Court had previously sealed the

file, and therefore filed documents were not to be released without the Court's

permission.

Present were David Rohrer, Defense Counsel, and Richard Howell and Phil

Hoover from the Prosecutor's Office. Part of the hearing was on the record and part was

off the record.

Among other things, the Court explained to counsel that it did not want them to

play games; that the file wasn't that old in terms of discovery, or its' process; that •

Juvenile Court was different than adult criminal cases and that counsel needed to be

aware of those differences and the Juvenile Rules.

The Court indicated that this hearing was an attempt to explain the Court's

expectations of case management; that it would not allow the case to be tried in the press;

and that the Court could remove, but didn't want to have to remove, counsel from the

case. The Court also talked about the additional sanctions of fine and jail.

Discovery time periods were discussed; a formal motion to show cause was

discussed but not filed by the Prosecutor's Office; the discovery process in Juvenile
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Court was discussed; and various other case related matters were discussed, including

where this case was headed, including the S.Y.O. possibility, the competency exam, and

a new GAL.

An oral motion was made by the Prosecutor's Office to strike any personal

references made in the recent motion and newspaper article as to opposing counsel.

Mr. Rohrer accepted full responsibility for violating the GAG Order, and

indicated how he thought it happened.

The Court has purposely delayed publication of its ruling on this niatter to see if

the newspaper article would go further than publication locally and it did not. The arGcle

itself did not address any of the specifics that the Prosecutor's Office was upset about as

far as any personal attacks. It goes only so far.

The Court is concerned not only with a violation of a Court Order, but is

extremely concerned with both sides making personal attacks through filings or the Court

process.

It must stop and will not be allowed.

The Court hereby sanctions Mr. Rohrer and considers his Motion to Compel to be

Moot as discovery is complete to this point.

Finding a violation to have occurred; Mr. Rohrer is fined Five hundred dollars

($500.00) and sentenced to three (3) days in jail.

Mr. Rohrer's sentence and fine are suspended and the sanction is purged if there

are no farther violatioris of the GAG Order and no further attacks of a personal nature, in

writing or in any Court procedure.
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motion to compel discovery against DC Christmas Prevlew
prosecutor Phil Hoover House on Nov 7 and i
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By Christina Chabners
Advocate Correspondent
cc6almers@da.ilya.duocate. cotn

GREENVILLE - "Counsel
for the niinor child has been
handcuffed by the Darke
County Prosecutors office in
preparing an aggressive and
adequate defense for the ininm•
child by withholding discovery."

This statement was in a
Motion 7b Compel Discovery by
David Rohrer, attorney for the
10-year-old boy accused of start-
ing the Sep. 16th fire. The
nsotion was filed on the minor's
belialfNS•idav

On Sep. 27, Rohrer filed the
initial Request For Discovery

with the Darke C9unty Juvenile .:..
Court in an effort to obtain all
information and evidence that
the Prosecutor's Office •and
AssistSng Prosecuting Attorney
Phil Hoover may have regarding
the boy.

As of Friday, he had not
received the information.

Rohrer filed the complaint
because he stated thatthere had
already been two hearings con-
ducted and he had personally
talked to Hoover last
Wednesday.

According to the court docu-
ment, this request has not been
filled.

At press tinie, Hoover's office
was dosed and he was not avail-
alile to comment.

Guideline for politicai letters
Effective Monday, October 29 at 9 a.m. our standard guide-

lines for pohtical letters will be observed.
Letters involving any upcoming issues at the pqlls on

November 6 will be limited to a maximum of 600 words. No
exceptions.

Please be advised that while policy allows 600 word letters,
The Daily Advocate still recommends keeping letters brief and
to-the-point. They will reach more readers.

E-mailed letters wiII be verified by return e-mail. Typed or'
hand-written letters must be clearly legible and have a day-
time phone number for verification. Letters that cannot be
verified wiIl not be published. All letters must include the
community you reside in.

Deadline for receipt of political letters is 9 a.m. Monday
Oct. 29.

Wat.ch for our special political edition of The Daily Advocate'
to be published on Ndv. 2.

A moratorim on all political editorial content wiA be
observed starting with the Saturday Nov. Nov. 3 issue.

a.m. to 5 p.m.

Thornhil
tour of d

By George St.arks
Sports. Reporter
gstarks@daiJyadvocate. com

ANSONIA - When
Ansonia native Daniel
Thornhill enlisted in the
United States Army five years
ago, little did he know where it
might lead him.

After two tours of duty in
Iraq, and now deployed in
Afghanistan with the 173rd
Airbourne, Thornhill is back in
the states for an 18-day stay
with his family in Ansonia.

According to Thornhill, stay-
ing alive and performing your
given duties in a combat situa-
tion is a job in itself. He gives
credit where credit is due.

"I can thank my drill ser-
geants for my ability to react
and not even have to think
about it," said• the 28-year-old
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'ase No... 20720309
a-ncerning BYERS, TIMOTHY D

)5/21/2007

"ASE FILED BY JASON MARION
3YERS, TIMOTHY D
222 SURREY LANE GREENVILLE OH 45331

39/21/2007

CHARGE 01 SEC # 2909.02 AGGRV ARSON

09/21/2007

CfYARGE 02 SEC # 2903.02 MURDER

09/21/2007

CIiARGE 03 SEC # 2903.02 MURDER

09/21/2007

CHARGE 04 SEC # 2903.02 MURDER

09/21/2007

CHARGE 05 SEC # 2903.02 MURDER

OA /21/2007

CfuiRGE 06 SEC ## 2903.02 MURDER

09/21/2007

CASE SET FOR DETENTION HEARING ON 09/24/2007 AT 8:30 AM.

09/21/2007

CASE SET FOR DETENTION HEARING ON 09/24/2007 AT 8:00 AM.

09J24/2007

JETENTION HEARING

)9/24/2007

'ASE SET FOR INITIAL ON 10/01/2007 AT 8:00 AM.

)9/26/2007

TUDGMENT ENTRY: PLEASE BE ADVISED THAT TIMOTHY DOUGLAS BYERS CAN BE
tELEASED FROM THE SEGREGATED POPULATION INTO THE GENERAL POPULATION OF
1EST CENTRAL JUVENILE DETENTION CENTER
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Case No... 20720309
Concerning BYERS, TIMOTHY D

Os, 25/2007

L_OMPLAINT FILED AMENDED COMPLAINT FILED BY THE PROSECUTOR'F OFFICE

09/25/2007

ENTRY PLEASE BE ADVISED THAT UNNAMED CHILD CAN BE RELEASED FROM SEGREGATED
POPULATION TO THE GENERAL POPULATION AT WEST CENTRAL

09/26/2007

JUDGMENT ENTRY: MOTION THAT THE ENTIRE FILE OF UNNAMED CHILD SHALL BE
SEALED UNTIL MATTER BECOMES SYO PROCEEDING. PRESS COVERAGE IT IS AN ORDER
OF COURT THAT PRESS AND NEWS MEDIA BE ALLOWED TO ATTEND COURT HEARINGS ON
THE FOLLOWING CONDITIONS: SEE ENTRY FOR CONDITIONS

09/28/2007

CASE SET FOR EVIDENTIARY HEARING ON 09/28/2007 AT 10:00 AM.

10/01/2007

ENTRY, FINDINGS FROM THE EVIDENTIARY HEARING HELD ON 09-28-07, JUDGES ORDER
TO THE PRESS

10/01/2007

M' )RANDUM IN OPPOSITION TO ENTRY OF PRIOR RESTRAINT

10/01/2007

JUDGMENT ENTRY

10/01/2007

MOTION FOR EXTENSION OF TIME, FOR FILING FOR SERIOUS YOUTHFUL OFFENDER
DISPOSITION UNDER R.C. 2152.13

09/28/2007

MEMORANDUM REGARDING WDTN-TV'S REQUEST FOR ACCESS TO PROCEEDINGS

09/28/2007

MOTION TO ALLOW DAYTON NEWSPAPERS, INC. TO TAKE PHOTOGRAPHS OF AND
PIIBLISH THE NAME OF CHILD IN ITS NEWSPAPERS

09/28/2007

MEMORANDUM OF WHIO-TV-7 IN SUPPORT OF ITS REQUEST TO ATTEND, PHOTOGRAPH
AND BROADCAST COURT PROCEEDINGS
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:!ase No... 20720309
_c--^erning BYERS, TIMOTHY D

]9/28/2007

-IOTION TO CLOSE PROCEEDINGS TO THE PUBLIC AND MEMORANDUM

39/27/2007

vIOTION FOR EVALUATION OF COMPETENCY OF MINOR CHILD

39/27/2007

VOTICE OF APPEARANCE; REQUEST FOR DISCOVERY

39/27/2007

EMERGENCY MOTION FOR RELEASE FROM DETENTION AND PLACEMENT WITH GRANDPARENTS

09/27/2007

ENTRY SETTING A EVIDENTIARY HEARING ON 09-28-07 WHICH WAS SENT TO ALL PRESS
r0 PRESS AND NEWS AGENCIES

09/27/2007

ENTRY JUDGE APPOINTS JASON ASLINGER TO BE THE GUARDIAN AD LITEM FOR UNNAMED
CHILD ON 09-27-07

lP '41/2007

ORDER

10/01/2007

ENTRY

10/15/2007

CERTIFICATE OF COMPLIANCE AND REQUEST FOR DISCOVERY

10/15/2007

MOTION TO COMPEL DISCOVERY

10/23/2007

ENTRY

10/24/2007

ENTRY
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-ase No... 20720309
:o*+cerning BYERS, TIMOTHY D

L1i 21/2007

HOTION FOR AN INDEPENDENT FORENSIC COMPETENCY EVALUATION OF TIMOTHY D.
3YERS

L1/29/2007

;NTRY

L2/O5/2007

;NTRY SETTING MATTER FOR A HEARING ON THE ISSUE OF THE COMPENTENCY OF
3AID MINOR CHILD

L2/04/2007

KEMORANDUM IN OPPOSITION TO STATE'S MOTION FOR AN INDEPENDENT FORENSIC
:!OMPETENCY EVALUATION OF TIMOTHY D. BYERS

L2/06/2007

SNTRY

L2/27/2007

^ASE SET FOR COMPETENCY HEARING ON 01/22/2008 AT 9:00 AM.

L: 1/2007

3UBPOENA
DR. BERGMAN SERVED BY BRENDA BURNS ON 12-31-07 - RACHAEL RANDOLPH REC'D
4UBPOENA AT 12 W WENDER RD., ENGLEWOOD, OH

)1/10/2008

JOTICE TO PRESS AND OTHERS

)1/11/2008

ZOTION FOR CONTINUANCE

)1/11/•2008

;NTRY

13/25/2008

'OUNT 01 DISMISSED

13/25/2008

:OUNT 02 DISMISSED
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'3se No... 20720309
=o^cerning BYERS, TIMOTHY D

J3r25/2008

-)DUNT 01 DISMISSED

33/25/2008

:!OUNT 03 DISMISSED

33/25/2008

VOUNT 04 DISMISSED

03/25/2008

COUNT 05 DISMISSED

03/25/2008

COUNT 06 DISMISSED

03/25/2008

DISPOSITION OF COUNT 01
09-24-07 DETENTION HRG, DETENTION IS REQUIRED TO PROTECT THE PERSON AND
PROPERTY OF OTHERS OR THOSE FROM THE CHILD
10-01-07 DENY, SET FOR PT, HOUSE ARREST UNTIL FURTHER ORDERS BY THE COURT,
A7"ERNATIVE SCHOOL PROVIDED BY GCS, TEMPORARY CUSTODY TO TAMMY REED,
R;ASE FROM WCJDC, PLACE ON PT SUPERVISION WITH THE PROB DEPT, ATTEND DCMH

03/25/2008

DISPOSITION OF COUNT 02
10-01-07 DENY, SET FOR PT SEE ORDERS IN 1ST CHARGE
03-25-08 DISMISSED CHARGE OF MURDER, JUVENILE FOUND TO BE IMCOMPETENT TO
STAND TRIAL AND UNRESTORABLE, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER
2151.04A&C OF THE ORC, REFER TO ATACHED ENTRY COMPLETED BY CSU REGARDING
ORDERS FOR DEPENDENCY, JUVENILE'S FILE WILL REMAIN SEALED, GAG ORDER WILL

03/25/2008

DISPOSITION OF COUNT 03
10-01-07 DENY, SET FOR PT SEE ORDERS ON 1ST CHARGE
03-25-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
TO STAND TRIAL AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS
COUR ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF THE
ORC, REFER TO ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR

5
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a.se No... 20720309
'c^^.erning BYERS, TIMOTHY D

3/25/2008

PAGE

)ISPOSITION OF COUNT 04
.0-01-07 DENY, SET FOR PT, SEE ORDERS ON FIRST CHARGE
)2-35-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
'O STAND TRIAL AND UNR.ESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS
OURT ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF
''HE ORC, REFER TO ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR

)3/25/2008

)ISPOSITION OF COUNT 05
LO-01-07 DENY, SET FOR PT, SEE ORDERS ON 1ST CHARGE
)3-25-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
PO STAND TRIAL AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS
I-OURT ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF
CIiE ORC, REFER TO ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR

)3/25/2008

3ISPOSITION OF COUNT 06
LO-01-07 DENY, SET FOR PT, SEE ORDERS ON ].ST CHARGE
D3-25-08 DISMISSED CHARGE OF MURDER, JWENILE WAS FOUND TO BE INCOMPETENT
P.ND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS COURT ORDERS,
JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF THE ORC, REFER
i'O ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR DEPENDENCY,

0 t7/2008

CASE SET FOR COMPETENCY HEARING ON 03/25/2008 AT 1:00 PM.

04/01/2008

JODGMENT ENTRY:

6
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