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STATE OF OHIO

MAHONING COUNTY

DELORES KARNOFEL,

APPELLANT,

-VS-

STATE OF OHIO, et al.,

APPELLEES.

IN THE COURT OF APPEALS OF OHIO
)

SS: SEVENTH DISTRICT

)
CASE NO. 08 MA 120

)
)

JUDGMENT ENTRY
)
)
)
)

Pro-se appellant, Delores M. Karnofel, has filed a motion for leave to proceed.

The Trumbull County Court of Common Pleas declared Karnofel to be a vexatious

litigator on October 6, 2008. Trumbull Mem. Hosp. v. Karnofel, 11th Dist. No. 2008-T-

0115, 2009-Ohio-1488. Karnofel has simultaneously filed an "Appellant's Response to

the April 24, 2009 Judgment Entry," asking this court to reconsider our denial of her

motion for leave to file a motion for reconsideration of our Opinion issued on March 5,

2009, styled Karnofel v. State, 7th Dist. No. 08 MA 120, 2009-Ohio-1016.

This court is not to grant a vexatious litigator leave to proceed unless we are

"satisfied that the proceedings or application are not an abuse of process of the court

and that there are reasonable grounds for the proceedings or application." R.C.

2323.52(F)(2).

In this second application for reconsideration, Karnofel essentially repeats the

arguments included in the direct appeal and first application for reconsideration.

Karnofel has failed to demonstrate that her motion would not be an abuse of process

1-13
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and that there would be reasonable grounds for the filing of her Response to this

court's denial of her previous motion for leave to file a motion for reconsideration.

Accordingly, Karnofel's motion for leave to proceed, as well as her motion for

reconsideration of her prior motion for leave to proceed, are denied.

JUDGE MARY DeG NARO

^^3 2
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STATE OF OHIO

MAHONING COUNTY

DELORES KARNOFEL,

APPELLANT,

-VS-

STATE OF OHIO, et aL,

APPELLEES.

FILED
NTHONY {O

) IN.THE COURT OF A FiI
)
) 5S: SEVENTH DISTRICT

)
) CASE NO. 08 MA 120
)
)
) JUDGMENT ENTRY
)
)
)
)

Pro se appellant, Delores M. Karnofel, has filed a motion for leave to proceed in

order to file a motion for reconsideration. The Trumbull County Court of Common

Pleas declared Karnofel to be a vexatious litigator on October 6, 2008. Trumbull Mem.

Hosp. v. Kamofel, 11th Dist. No. 2008-T-0115, 2009-Ohio-1488. Karnofel has

simultaneously filed a motion to reconsider our Opinion issued on March 5, 2009,

. styled Karnofel v. State, 7th Dist. No. 08 MA 120, 2009-Ohio-1016.

Pursuant to the Vexatious Litigator Statute, a person who has been declared to

be a vexatious litigator may not "continue any legal proceedings that the vexatious

litigator had instituted in a court of appeals prior to [being labeled a vexatious litigator],

or make any application, other than the application for leave to proceed allowed by

division (F)(2) of this section, in any legal proceedings instituted by the vexatious

litigator or another person in a court of appeals without first obtaining leave of the court

of appeals to proceed pursuant to division (F)(2) of this section." R.C. 2323.52(D)(3).

Upon receipt of a vexatious litigator's motion for leave, "[t]he court of appeals shall not

grant a person found to be a vexatious litigator leave for the continuance of, or the

making of an application in, legal proceedings in the court of appeals unless the court

of appeals is satisfied that the proceedings or application are not an abuse of process

of the court and that there are reasonable grounds for the proceedings or application."

R.C. 2323.52(F)(2). If a vexatious litigator continues a proceeding or makes an

I Ililll Illn Illn 1111111111 Iin IIIII 11111 nlll III^ n111 Illl q^ 2006 MA

00120
00062951885
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application without first obtaining leave to proceed from this court, then this court must

dismiss the proceedings or application. RC. 2323.52(1). The requirement for a

vexatious litigator to first request leave, and the requirement that the appellate court

dismiss any non-compliant proceeding, are both mandatory. Huntington Natt. Bank v.

Lomaz, 11th Dist. No. 2005-P-0075, 2006-Ohio-3880, at ¶14, citing State ex rel.

Botkins v. Law, 69 Ohio St.3d 383, 385, 1994-Ohio-518.

Karnofel has failed to demonstrate that her motion for reconsideration would not

be an abuse of process and that there would be reasonable grounds for the filing of a

motion for reconsideration. Karnofel seeks leave to request that this court reconsider

a legal argument that was never properly raised in the proceedings below, which is not

a proper subject for reconsideration.

Accordingly, Karnofel's motion for leave to proceed and motion to reconsider

are hereby denied.

/^^ ^^a-, o, r)
JUDGE MARY DeG NARO
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DeGenaro, J.

{11} This timely appeal comes for consideration upon the record in the trial court,

the parties' briefs, and their oral arguments before this court. Pro se Appellant; Delores

M. Karnofel, appeals the April 30, 2008 decision of the Mahoning County Court of

Common Pleas which sustained the State's motion to dismiss Karnofel's December 6,

2007 complaint as untimely.

{112} On appeal, Karnofel argues that the trial court committed an abuse of

discretion by failing to properly review her exhibits and the record below, and by not

finding that counsel committed misconduct during Karnofel's August 27, 2004 hearing

before the Administrative Law Judge. Karnofel also argues that the trial court violated her

right to due process because it did not find that Karnofel was denied a fair hearing before

the Administrative Law Judge.

{13} Because Karnofel's petition was untimely, the trial court was jurisdictionally

barred from considering the merits of her petition. Thus dismissal was proper.

Additionally, the court did not commit error by sustaining the State's motion to dismiss

without further reviewing Karnofel's exhibits or issues in the underlying proceedings, as it

was not required to do so. The court acted properly in not addressing Karnofel's

arguments regarding herAugust 27, 2004 hearing. Accordingly, the decision of the trial

court is affirmed.

Facts

{114} On May 15,2001, Karnofel was hired by DWYCO Xerox Office Center as a

salesperson. During her initial probationary period, Karnofel was discharged subsequent

to a training evaluation. Karnofel filed discrimination charges against the employer with

the Ohio Civil Rights Commission. The Ohio Civil Rights Commission performed an

investigation, and subsequently issued an administrative complaint against DWYCO

Xerox Office Center.

{15} An evidentiary hearing was held before an Administrative Law Judge on

August 27, 2004. The Administrative Law Judge found that there was insufficient

evidence to support Karnofel's allegations of discrimination, and recommended that the
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complaint be dismissed. On December 14, 2006, the Ohio Civil Rights Commission

adopted the Administrative Law Judge's report and dismissed Karnofel's complaint. The

decision was sent to Karnofel on March 30, 2007.

{16} On April 18, 2007, Karnofel petitioned the Mahoning County Court of

Common Pleas for judicial review of the Ohio Civil Rights Commission's decision, and

was assigned Case Number 2007 CV 1376. On February 29, 2008, the trial judge

affirmed the decision of the Ohio Civil Rights Commission, finding that it was supported

by reliable, probative, and substantial evidence. Karnofel filed two separate motions for

reconsideration on March 12 and April 9, 2008, which the trial court overruled on April 22

and May 6, 2008. Karnofel filed a notice of appeal on June 9, 2008, which this court

dismissed as untimely. Karnofet v. Dwyco Xerox Office Center, 7th Dist. No. 08 MA 116,

2008-Ohio 3433.

{17} Meanwhile, on December 6, 2007, Karnofel again petitioned the Mahoning

County Court of Common Pleas for judicial review of the same Ohio Civil Rights

Commission decision, and was assigned Case Number 2007 CV 4597. On April 10,

2008, the State filed a motion to dismiss, arguing that Karnofel's petition was filed more

than thirty days after the Ohio Civil Rights Commission's decision, and thus did not satisfy

the jurisdictional requirements of R.C. 4112.06. The State also argued that Karnofel's

complaint addressed issues that were resolved in the trial court's final decision on Case

Number 2007 CV 1376, though the State did not file an answer to plead this claim. The

trial court sustained.the State's motion and dismissed the case with prejudice on April 30,

2008. The trial court served notice of its decision to the parties on May 30, 2008.

Jurisdiction Over Adminstrative Appeals

{18} Karnofel asserted the following three assignments of error on appeal:

{19} "The Trial Court abused its discretion when it failed to see that the

Administrative Law Judge's and the Ohio Civil Rights Commission's decisions were not

based upon reliable evidence, resulting in fraud upon the courts."

{1110} "The Trial Court abused its discretion when it failed to see that Attorney

Sharon Tassie used the wrong employee in disparate treatment - Abuse of process."
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{¶11} "Appellant's Due Process rights were violated."

{112} All three assignments of error claim that the trial court failed to properly

review Karnofel's exhibits and the record of the underlying proceedings. Karnofel asserts

that a proper review of the record would have revealed judicial misconduct, attorney

misconduct, fraud, negligence, and bribery. None of Karnofel's arguments relates to the

trial court's jurisdiction to hear her case. The dispositive issue in this case is whether the

trial court erred in granting the State's motion to dismiss for lack of jurisdiction.

{113} In an appellate review of a dismissal for lack of subject matter jurisdiction,

this court must determine de novo "whether any cause of action cognizable by the forum

has been raised in the complaint." State ex rel. Bush v. Spurlock (1989), 42 Ohio St.3d

77, 80, 537 N.E.2d 641. Karnofel has the right to appeal a decision by the Civil Rights

Commission pursuant to R.C. 4112.06, and "when the right to appeal is conferred by

statute, the appeal can be perfected only in the mode prescribed by the statute."

Ramsdeli v. Ohio Civ. Rights Com'n (1990)., 56 Ohio St:3d 24, 27, 563 N.E.2d 285. The

statute requires Karnofel to file her petition for review within thirty days of service of the

Comrrtission's decision. R.C. 4112.06(H). After that time, a common pleas court does

not have jurisdiction to hear the claim. Ramsdell at 28.

{¶14} The Ohio Civil Rights Commission served their decision on Karnofel's case

on March 30, 2007. The petition for review at issue in this case was filed with the

Mahoning County Court of Common Pleas on December 6, 2007, more than thirty days

later. The trial court thus did not have jurisdiction to review the case, and would not have

been permitted to resolve the case on its merits.

{115} Additionally, the trial court did not err in its failure to address the facts of the

case below in reaching its decision to dismiss for lack ofjurisdiction. The State's Motion

to Dismiss was based on the trial court's lack of subject-matterjurisdiction, and was thus

pursuant to Civ.R. 12(B)(1). When reviewing a Civ.R. 12(B)(1) motion to dismiss, a trial

court has the discretion to consider evidence outside of the pleadings. Southgate Dev.

Corp. v. Columbia Gas Transm. Corp. (1976), 48 Ohio St.2d 211, 358 N.E.2d 526. Thus

extraneous review is not mandatory, and a court may dismiss a case pursuant to Civ.R.
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12(B)(1) without addressing facts contained in the record below. State ex rel Brody v.

Peltier(1985), 27 Ohio App.3d 20, 20 OBR 21, 499 N.E.2d 910. Because the trial court

was not required to review the facts surrounding Karnofel's August 27, 2004 proceeding

before the Administrative Law Judge, it did not commit reversible error by failing to do so.

Karnofel's assignments of error are therefore meritless.

Conclusion

{116} The trial lacked jurisdiction to consider the merits of Karnofel's untimely

petition. Karnofel's assignments of error are unrelated to the propriety of a dismissal

pursuant to Civ.R. 12(B)(1), and are otherwise meritless because the trial court was not

obligated to inquire into the record below in order to reach its decision. Accordingly, the

judgment of the trial court is affirmed.

Vukovich, P.J., cozcuaz.!

Donofrio, J., coacaAe.i

APPROVED:

JUDGE MARY DeGENARO



IN THE COURT OF COMMON PLEAS APR 30;

DELORES M. KARNOFEL CASE NO. 07 CV 4597
PLAINTIFF

VS. JUDGE R. SCOTT KRICHBAUM
STATE OF OHIO, ET AL

DEFENDANTS JUDGMENT ENTRY

This cause came to be heard this 291h day of April, 2008 upon the Motion to Dismiss filed

on behalf of all Respondents and the Petitioner's Memorandum in Opposition thereto. For good

cause shown, the Respondents' Motion to Dismiss is sustained and this case is dismissed with

prejudice at Petitioner's costs.

Dated 4/29/08

THE CLERK SHALL SERVE NOTICE
OF THIB ORDER UPON ALL PARTIES
WITHIN THREE (3) DAYS PER CIVIL R.5

9^^ 0002
Inilliillnlu^fil^lllN^IfIiIInIIIIf^I^HNI^II^q^ 2007 CV04697
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