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INTRODUCTION

The Public Utilities Commission of Ohio (Commission) is in full agreement with

ValTech that no issue in this appeal is federally-preempted or requires referral to the

Federal Conununications Commission for its expertise. The Commission submits this

reply brief to respond to a single issue discussed by ValTech in its Supplemental Brief.



ARGUMENT

Former Ohio Administrative Code Section 4901:1-5-08(C) did not
apply when a slamming complaint was brought by an authorized car-
rier.

ValTech's fundamental premise is that former O.A.C. 4901:1-5-08(C) I consti-

tuted a procedural pre-requirement to the filing of a slamming complaint under R.C.

4905.26. Ohio Rev. Code Ann. § 4905.26 (West 2009), Appendix at 11; ValTech Supp.

Brief at 3-5. Specifically, ValTech contends that the language "whose complaint cannot

be resolved informally may file a formal complaint" under Subsection (D) of the rule,

which must be read in conjunction with subsection (C), "constitutes a mandatory pro-

cedural requirement that if not followed, precludes the filing of a complaint with the

PUCO under § 4905.26." ValTech Supp. Brief at 3. The Commission correctly found

that neither O.A.C. 4901:1-5-08(C) nor (D) applied to the factual scenario presented

below and, further, neither establish any prerequisite to filing a formal complaint under

R.C. 4905.26. Ohio Rev. Code Ann. § 4905.26 (West 2009), Appendix at 11; In re

Communications Options, Inc. v. YalTech Communications, Case No. 04-658-TP-CSS

(Second Entry on Rehearing at 3-4) (March 5, 2008), Appendix at 3-4. A close look at

this former rule reveals a rather obvious and fatal flaw in ValTech's position.

O.A.C. 4901:1-5-08(C) was a rule designed to assist and protect subscribers who

believed they had been slammed. Ohio Admin. Code § 4901:1-5-08 (West 2007),

Ohio Admin. Code § 4901:1-5-09 (West 2009) replaced Ohio Admin. Code §
4901:1-5-08 (West 2007) effective 01/01/2008, as Ohio's anti-slamming rule. See
Appendix at 12-14.
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Appendix at 12-13. Subsection (C) of the rule established an informal resolution process,

where the telecommunications provider was informed by the subscriber, to assist the

customer in obtaining inexpensive and efficient review and resolution of their slamming

claims. This user-friendly recourse was designed to encourage subscribers to come for-

ward when they believed they had been the victim of slamming. Importantly, this pro-

cess had to be triggered by affirmative action taken by either the subscriber or the Com-

mission. ValTech's assertions regarding O.A.C. 4901:1-5-08 ignore this important pro-

vision of the rule. Ohio Admin. Code § 4901:1-5-08 (West 2007), Appendix at 12-13.

The triggering language in O.A.C. 4901:1-5-08(C), like its federal counterpart, 47

C.F.R. 64.1150(b), contemplated the carrier being informed, by either the subscriber or

the Commission, of an unauthorized provider change. Ohio Admin. Code § 4901:1-5-08

(West 2007), Appendix at 12-13; 47 C.F.R. § 64.1150(b) (2009), Appendix at 14-15.

This, in turn, required the carrier to refer the consumer to both the authorized and

unauthorized carriers, and the Commission, for resolution of the consumer complaint.

Here, it was the authorized carrier, Communication Options, Inc. (COI), and not its sub-

scribers, who brought the slamming allegations. Thus, there was no need to invoke the

informal process contemplated under Subsection (C)? This Commission logically found

that Subsection (C) of the rule had no application. In other words, the Commission inter-

preted its rule to mean that a carrier had no obligation to direct subscriber(s) to the rele-

2 Nothing in either the Commission's rule or the companion federal rule mandated
that a subscriber must pursue an informal process before filing a formal R.C. 4905.26
complaint with the Conunission. This informal process was optional with the subscriber
and is thus not a jurisdictional prerequisite to the Commission's exercising its authority to
adjudicate a slamming complaint.

3



vant carriers and commission, when it was not the subscriber(s) pursuing the complaint

but, instead, the authorized carrier. COI's complaint was a logical reaction to the many

change orders that it received from ValTech, some of which were later proven to have

been unlawfully submitted. There is nothing in Ohio law that precludes an authorized

telecommunications provider from bringing a slamming complaint.

ValTech paints a misleading and incomplete picture for the Court. Its reference to

Subsection (D) of O.A.C. 4901:1-5-08, in isolation, is misplaced because this subsection

did not mandate any particular informal process for litigants to follow before filing a

formal complaint under R.C. 4905.26. Ohio Rev. Code Ann. § 4905.26 (West 2009),

Appendix at 11; Ohio Admin. Code § 4901:1-5-08 (West 2007), Appendix at 12-13.

Instead, Subsection (D) must be read in conjunction with Subsection (C) of the rule that

delineated when the informal resolution process was triggered. O.A.C. 4901:1-5-08(C),

which tracked federal counterpart 47 C.F.R. 64.1150(b), was designed to help consumers

obtain an efficient, inexpensive, and expedited resolution to their slamming claims. Ohio

Admin. Code § 4901:1-5-08 (West 2007), Appendix at 12-13; 47 C.F.R. § 64.1150(b)

(West 2009), Appendix at 14-15. Subsection (D) logically built upon Subsection (C) by

providing for the filing of a formal complaint under R.C. 4905.26, where informal efforts

had failed to resolve the subscriber's dispute. Ohio Rev. Code Ann. § 4905.26 (West

2009), Appendix at 11. Nothing in Subsection (D) created a mandatory informal process

when a carrier brought the slamming complaint, nor did this section of the rule delineate

any particular resolution process that had to be engaged in to resolve a carrier-initiated

complaint. A prehearing settlement conference was scheduled, held, and proved unsuc-

4



cessful, leaving a formal complaint and hearing process as the only remaining avenue for

ValTech and COI to resolve their slamming differences.

O.A.C. 4901:1-5-08(C) was designed to assist and protect subscribers who

believed they had been slammed. Ohio Admin. Code § 4901:1-5-08 (West 2007),

Appendix at 12-13. The user-friendly informal process under the rule was triggered by

either subscriber or Commission action. The informal complaint process was meant to

help the consumer and not the slammer, like ValTech, that seeks to avoid liability by

using the rule as an affirmative defense in an effort to divest the Commission of jurisdic-

tion to carry out its delegated slamming enforcement role. The Commission correctly

applied and interpreted its rule, when it found that the trigger in subpart (C) was never

met in this case because it was a carrier complaint. O.A.C. 4901:1-5-08(C) was not

applicable to the factual circumstances presented below. Ohio Admin. Code § 4901:1-5-

08(C) (West 2007), Appendix at 12-13.

There is no logical reason, and ValTech has certainly not enunciated one, to sub-

ject telephone slamming victims to a more burdensome jurisdictional threshold than other

types of utility consumers wishing to file complaints with the Commission. Stated differ-

ently, O.A.C. 4901:1-5-08(C) was not created for, and the Commission submits, should

not be available as an affirmative defense to insulate a proven wrongdoer, like ValTech,

from the slamming violations that it engaged in. Ohio Admin. Code § 4901:1-5-08(C) (West

2007), Appendix at 12-13. Neither sound public nor regulatory policy support an applica-

tion of the Commission's rule that creates a jurisdictional hurdle to divest the Commis-
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sion of its authority to perform its appointed task of adjudicating slamming complaints

and issuing relief where the facts support it.

In sum, former O.A.C. 4901:1-5-08 inured to the benefit of subscribers to facili-

tate efficient and inexpensive resolution of their slamming claims. Ohio Admin. Code

§ 4901:1-5-08 (West 2007), Appendix at 12-13. Former O.A.C. 4901:1-5-08 was never

intended, the Commission submits, to be raised as an affirmative defense or to be asserted

as a jurisdictional hurdle to defeat the authority delegated by the General Assembly to the

Commission to aggressively resolve slamming complaints. Ohio Admin. Code § 4901:1-

5-08 (West 2007), Appendix at 12-13.

ValTech's misapplication of O.A.C. 4901:1-5-08(C) and (D) should be rejected

and the Commission's decision should be affirmed. Ohio Admin. Code § 4901:1-5-08(C)

and (D) (West 2007), Appendix at 12-13.
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CONCLUSION

Based upon the merit brief and the supplemental briefs filed, the Commission

respectfully requests that the Court affirm the Commission.

Respectfully submitted,

Richard Cordray (0038034)
Ohio Attorney General

Duane W. Luckey (0023557)
SectioulChief

W' m L. Wrighg0018010)
C. - nsel of Record
Jbhn H. Jones (0051913)
Assistant Attorneys General
Public Utilities Section
180 East Broad Street, 9`h Fl
Columbus, OH 43215-3793
614.466.4397
614.644.8764 (fax)
duane.luckey@puc. state. oh.us
william.wright@puc.state.oh.us
j ohnj o ne s@p uc. state. oh. us

Counsel for Appellee,
The Public Utilities Commission of
Ohio
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BEFORE

THE PUBLIC UTILI'IMS COMMTSSION OF OHIO

In the Matter of the Complaint of
Communication Options,.Inc.,

Compiainsnt,

V.

ValTech Conununications LLC,

Respondent.

Case No. 04458-1'P-C6S

SBCOND ENTRY ON REI-IEARING

The Commission finds:

(1)

(2)

(3)

(4)

On September 13,2006, the Commission issued its opinion and
order in this case finding that, based on the record in this
proceeding, the actions of agents for Vai.Tech Communications
LLC (VaiTech) failed to comply with the Minimwn Telephone
Service Standards (M'I'S4) set forth in Rules 4901:1-5-07, and
4901:1-5-08, Ohio Adatinistrative Code (O.A.C.), which were
adopted in accordance with Sectians 4905,231 and 4905.72.
Revised Code.

SecEion 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any inatters detennined by the Cauunission, within 30 days
of the entry of the order upon the Commission's journal.

On October 12, 2006, ValTech filed an application for rehearing.
ValTech's applicatum raised seven assignments of error
associated with the Commission's 3epte<nber 13, 2006, opinion
and order whieh are addressed below.

On October 23, 2006, the complainant, Communication
Options, Inc. (COI), filed a motion for an extension of time until
November 6, 2006, to respond to ValTech's application for
rehearing. By attorney exaniiner entry issued October 24, 2006,
COl was granted an extension of time until October 25; 2006, to
file its response to ValTech's application. On October 24, 2006,
COI filed a memorandm contra ValTech's application In its

This is to certify that the images appearin4 are aa
accurate and ccuplete reproduction of a case file
documeat deliroa;?d̂^ in the regular courae of/ ,b.-u) a/•

Teelmiciau "^te Proceaead_m[[, -
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be treat'mg those entities alleging instances of unauthorized
provider changes more stringentIy than any other complaint
proceeding brought before the Commission which could have
the undesired effect of discouraging entities from pursuing
allegations of unauthorized provider changes and thereby
improperly rewarding telecvmmurucations providers for
unauthorized conduct

Rule 4901:1-5-08(C), O.A.C., clearlydoes not make compliance
with this rtile a prerequisite to filing a formal complaint under
Section 4905.26, Revised Code. Rule 4901:1-5-Og(C), O.A.C.,
stated, in relevant part, that "[A]ny telecommunications
provider that is informed by a subscriber or the commission of
an unauthorized provider change shaU follow the informal
complaint procedures and remedies prescribed by the federal
communication commission for the resolution of infotmaf
complaints of unauthorized changes..." (Hmphasis added).
Rule 4901:1a^ OR(C), O.A.C.; dearly applies the FCC's informal
complaint procedure.s for an unauthorized provider change
when a telecommunications provider is informed by a
subscrfber or by the Commission that an unauthorfzed
provider change has occurred. ProceduraIly, this case was not
brought by a subscriber or by tite Commissfon bnt rather by
another carriet that believed itself to be the authorlr.ed carrier
for the involved subsen'bers. Therefore, Rule 4901:1-5-08(C),
O.A.C., had noappticabilfty to this proceeding.

Rule 4901:1-5-08(D), O.A..C., also does not establish any
prerequisite that must be met before filing a complaint under
Section 4905.2G, Revised Code. Rule 4901:1-5-OB(ll), O.A.C.,
merely states that "[A]ny su 'ber or tejecommunications
iovider whose complaint cannot be resolved informally may

file a formal complaint under section 4905.26 of the Revised
Code..." (Emphasis added). There is no reference in this rule
back to the informal procedures identified in either Rule
4901:1-5-06(C], O.A.C., or to the infonnal complaint procedures
and remedies prescribed by the PCC. Thus, an authorized
telecommuicications provider, such as COl in this inst:ince,
could pursue either informal mediation of its complaint with
the Commission outside the setting of a formal complaint
proceeding or within the formal complaint at a prehearing
settlement conference held specifically in an effort to resolve
the complaint without going to a. 'formal hearing as the

-3-
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LOA's are obtained thmugli deception and duress, the
Comamssion stated that verified consent does not exist and
slamming has octurnd.. Applying ValTech's logic to the facts
of this case would allow ValTech, or any telecommunlcations
provider, to avoid liability under Section 4905.72, Revised
Code, simply by producing a signed authorization form
whether valid or fraudcilent. Such a result can not be
countenanced. Rehearing is, therefore, denied.

(7) In its third assignment of error, ValTech claims that its motion
for sequestration of witnesses, under Ohio Evidence Rule 615,.
was denied improperly. Therefore, the bzstiurony of
subpoenaed witnesses was ssmhercntly unreliable and
prejudicial to ValTech.

Ohta Evidence Rule 615 does require the exclusion of witnesses
so long as the witness is not party to the proceeding and
Section 4903.22, Revised Code, generally requires the rules of
evidence to apply to Commission proceedings as the rules
would apply to proceedings in civil actions. Nonetheless, the
Ohio Supreme Court, in Ckesapealae & RY. Co. v. Pub. Litil.
Comun. (1955), 163 Ohio Sk 252, 263, recognized that the
Commissian, being an administrative body, is not and should
not be inhibited stxictl.y by the niles of eaidence which prevail
in courLv regarding the admissibility of -evidence. Moreover, as
the Ohio Supreme Court found in Elyria Telephane Co. a. Pub.
l.itit. Comm. (1953), 158 Ohio Sk 353, the Commission has very
broad discretion in the conduct of its proceedings. The Ohio
Supreme Court has likewise held that the court will not reverse
an order of the Commission as unreasonable or untawful so
long as the error did not prefudice the party seeldxtg such
reversal. See, Cinctnnatf n. pub. litil. Comm. (1949),151 Ohio St.
353.

In this instaiue, the Commission finds that the ruling of the
examiner at hearing, even ?f in error, did not prejudice ValTech.
Counsel for ValTech made his motion for exclusion of
witnesses very early in the proceedtng before opening
statements and before the first witness testified (Tr. I at 6-7).
The attorney examiner st'ated that she was holding a ruling in
abeyance until such time as she heard some of the witnesses'
testimony. In so ruling, however, the attorney examiner
cautioned the witnesses that their testimony should be limited

5
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(9) ValTech next contends that the Conunission s September 13,
2006, opinion and order is manifestly against tlu weight of the
evidence adduced at the hearing in this matter. Moreover,
ValTech subatits that tlhe recitation of evidence as to the
subscriber witnesses is replete with generalizations,
oversimplifications, and simple ntisetatements of the testimony.
We disagree. The Commission thoroughly suaiumrized, in its
40-page opimon and order, the evidence of record and set forth
findings of fact that supported the ultiunate decisions rende'ed
in the September 13, 2)O6, op'itdon and order. ValTech's
argument presumes that a complete recitation of the entire
evidentiary record would result in a different outcome.
ValTech has farled to point to any statute or case law to support
its proposition. In fact, the relevant statutes and case law, as
discussed below, support the Commission.

Section 4903.09, Revised Code, requires that, in all contested
cases heard by the Commission, a cvmplete record of the
proceedings be made of all testimony and aA eulvbits and the
Commission must set forEh findings of fact and written
opinions setting forth the reasons for the decisions arrived at
based upon seid f'indings of fact. The Ohio Supreme Court
found in MCi Telecommunicutions Co+y. v. Pub. tZttt. Camrn.,
(1988) 38 Ohfo St: 3d 266, that the purpose of Section 4903.09,
Revised Code, is to enable the Ohfo Suprente Courf to review
aa action of the Commission without reacting the volumfnous
records in Comnussion cases. The Ohio Supreme Court has
also found that the purpose of this statute governing written
opinions filed by the Commission in all contested cases is to
provide the court with sufficient details to enable the court to
determine how the Commission reached its decision. See Atlnet
Communications Sera., Inc. a. Pub. lXteT. Comm., (1994) 70 Ohio St.
3d 202. The Commissfon's September 13, 2006, opinion and
order satisffes the requirements of Section 4903.09, Revised
Code, as well as the applicable case law. Rehearing is,
therefore, denied.

(10) In the company's sixth assfgnment of error, ValTech maintains
that the Camnvssion s detenninations of tecluvcal non-
compliance with the FCC rules on format and content of an
LOA do not justify a determination that the submitted LOAs
are invalid.

7
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customers who testified in the proceeding, a review of the
docket reveals tl at COI presented no such documentation.
Therefore, the issue is moot and need not be furtAer addressed
on rehearing.

(13) ValTech's final argument in support of its last assignment of
error, is that the Commission's directive for ValTech to publish
newspaper notice is not authorized as a remedy under the
Commission's rules and regulations, is overly broad,. unjast,
and unreasonable, Moreover, VaTl'ech asserts that a more
effective notification would be direct notification to the
involved subscribers. Poiniing to record testimony and
exhibits presented at the hearing, ValTech claims that such
direct customer notification has already taken place. First, we
do not agree with the premise of ValTech's argument that the
Commission's authority to remedy acts of slamming is Ilmited
to the remedies outlined in Section 4905.73, Revised Code.
Rather, Section 4905.381, Revised Code, affords the
Commission, after hearing, ample authority to determine the
rules, regulations, and practioes tbat should be adopted and
observed by a utility going forward. Thus, we find that it was
not tiunr.asonable for ns, at the tiure, to have directed ValTech.
to notify other ®rnflarly situated subscribers that they could
contact the Commission if they believed they may have been
improperly switched between March and I]ecember 20Q4.

We now note, howeve[, that iumder the FCC rules; i+ecords to
document verification of su6scn'her carrier changes need only
be maintained for two years after obtahdng such verification.
Given that more than three years, and in some cases four years,
have passed earue the circumstances that gave rise to this
publication requirement occurred, it is highly tuilikaly that
records da.vmenting any perceived improper switch of service
providers is still available to verify that an unauthorized switch
occurred. Therefore, we will not require ValTech to fulfill the
publication of notice requirement wtlined in the September 13,
2006, opinion and order.

(14) Finalty, the Commission detemtines that any remaining
assignments or allegations of error not specificalty addressed in
this entry on rehearing are denied.

_9-

9



4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firm, or
corporation, or upon the initiative or complaint of the public utilities commission, that
any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate,
fare, charge, toll, rental, schedule, classification, or service rendered, charged, demanded,
exacted, or proposed to be rendered, charged, demanded, or exacted, is in any respect
unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law,
or that any regulation, measurement, or practice affecting or relating to any service fur-
nished by the public utility, or in connection with such service, is, or will be, in any
respect unreasonable, unjust, insufficient, unjustly discriminatory, or unjustly preferen-
tial, or that any service is, or will be, inadequate or cannot be obtained, and, upon com-
plaint of a public utility as to any matter affecting its own product or service, if it appears
that reasonable grounds for complaint are stated, the commission shall fix a time for
hearing and shall notify complainants and the public utility thereof. Such notice shall be
served not less than fifteen days before hearing and shall state the matters complained of.
The commission may adjoum such hearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel,
and to have process to enforce the attendance of witnesses.

Upon the filing of a complaint by one hundred subscribers or five per cent of the
subscribers to any telephone exchange, whichever number be smaller, or by the legisla-
tive authority of any municipal corporation served by such telephone company that any
regulation, measurement, standard of service, or practice affecting or relating to any ser-
vice furnished by the telephone company, or in connection with such service is, or will
be, in any respect unreasonable, unjust, discriminatory, or preferential, or that any service
is, or will be, inadequate or cannot be obtained, the commission shall fix a time for the
hearing of such complaint.

The hearing provided for in the next preceding paragraph shall be held in the
county wherein resides the majority of the signers of such complaint, or wherein is
located such municipal corporation. Notice of the date, time of day, and location of the
hearing shall be served upon the telephone company complained of, upon each municipal
corporation served by the telephone company in the county or counties affected, and shall
be published for not less than two consecutive weeks in a newspaper of general circula-
tion in the county or counties affected.

Such hearing shall be held not less than fifteen nor more than thirty days after the
second publication of such notice.

11



4901:1-5-08 Ta BE RESQNDED 2

resolution of informal complaints of amauthorized cbanges of telecommunications
providere.

(A) Auy subscnbtr or teleoommunieations providar whose oomplaint gaimot be resolved
informally may file a formal complaint under section 4905.26 of'the..Revised Code,
regarding any violation of section 4905.72 of the Revised Code, or of tbis mle. If
the commission fmds, a&er nottce and hearing, that a teletwmnnmications provider
has violated sectiou 4905.72 of the Revised Code or this ru1e, the
telecommunicfltions provider aball be subject to the remedies provided for m
section 4905.73 of the Revised Code.

(E) All telecomnwnications paoviders that offer a PCF shaA be raquired to do a4 of the
following:

(1) Offer PCF on a nondiscriminatory basis to all subscn'hers, regardless of the
subseribei's provider seleotions;

(2) Unbandle its PCP so that subseribors can request the service for any
combination of inhaLATA, interLATA, or local services;

(3) Iaclude, at least twice per year, in the bills of those eubseribers who utilize a
PCP, informatioa indicating that a PCP applies, and to which services it
applios;

(4) Re&ain from attempting to retain a sabsoribea's acooimt doring the pcqcess of
changing a customes telecommm5icutions provider aelection to anuther
telaconmmnicatioas providar or nthernise to provide snah information to ifs
matkefing staffor any aftiliate; and

(5) Allow confemce calls, during its normal automer service hours, among a
subson'ber, a submiitiitg telecoomtunicatimis provide , and the anecuting
tclecommunica'tions provider, in order to effechtate a provider ohange for a
aubacn'ba who has PCF, as long as the subscriber conaems.

(F) A PCF change sball be effectuated immediately once verlfication of the subsernbet's
intent to request the ehsaga is received by any of three ma0tods, i.e., thmugh the
three-way conf'erence call, by the castomer`s writtea consent, or by the customets
electronically signed authorizalion.

13



state commission has not opted to administer these rules, to the Federal Communications
Commission's Consumer & Governmental Affairs Bureau, for resolution of the com-
plaint. Carriers shall also inform the subscriber that he or she may contact and seek reso-
lution from the alleged unauthorized carrier and, in addition, may contact the authorized
carrier.

(c) Notification of receipt of complaint. Upon receipt of an unauthorized carrier
change complaint, the relevant governmental agency will notify the allegedly unauthor-
ized carrier of the complaint and order that the carrier remove all unpaid charges for the
first 30 days after the slam from the subscriber's bill pending a determination of whether
an unauthorized change, as defined by §64.1100(e), has occurred, if it has not already
done so.

(d) Proof of verification. Not more than 30 days after notification of the com-
plaint, or such lesser time as is required by the state commission if a matter is brought
before a state commission, the alleged unauthorized carrier shall provide to the relevant
government agency a copy of any valid proof of verification of the carrier change. This
proof of verification must contain clear and convincing evidence of a valid authorized
carrier change, as that term is defmed in §§64.1120 through 64.1130. The relevant gov-
ernmental agency will determine whether an unauthorized change, as defined by
§64.1100(e), has occurred using such proof and any evidence supplied by the subscriber.
Failure by the carrier to respond or provide proof of verification will be presumed to be
clear and convincing evidence of a violation.

(e) Election of forum. The Federal Communications Commission will not adjudi-
cate a complaint filed pursuant to § 1.719 or §§ 1.720 through 1.736 of this chapter,
involving an alleged unauthorized change, as defined by §64.1100(e), while a complaint
based on the same set of facts is pending with a state commission.
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