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In The

Supreme Court of Ohio
ValTech Communications, LLC, :  Case No. 08-873
| On appeal from the Public Utilities
Appellant, Commission of Ohio, Case No. 04-658-
. TP-CSS, In the Matter of the Complaint

of Communications Options, Inc. vs
ValTech Communications for the Alleged
Subscriber Slamming and Request that
ValTech Cease and Desist All Efforts to
Obtain Customers in a Manner Not
Fitting with Local Service Guidelines
Appendix A, Section XVII (C).

The Public Utilities Commission of
Ohio, ‘

Appellee.

REPLY BRIEF
SUBMITTED ON BEHALF OF APPELLEE,
THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

The Public Utilities Commission of Ohio (Commission) is in full agreement with
ValTech that no issue in this appeal is federally-preempted or requires referral to the
Federal Communications Commission for its expertise. The Commission submits this

reply brief to respond to a single issue discussed by ValTech in its Supplemental Brief.



ARGUMENT

Former Ohio Administrative Code Section 4901:1-5-08(C) did not
apply when a slamming complaint was brought by an authorized car-
rier,

ValTech’s fundamental premise is that former O.A.C. 4901:1-5-08(C) ' consti-
tuted a procedural pre-requirement to the filing of a slamming complaint under R.C.
4905.26. Ohio Rev. Code Ann. § 4905.26 (West 2009), Appendix at 11; ValTech Supp.
Brief at 3-5. Specifically, ValTech contends that the language “whose complaint cannot
be resolved informally may file a formal complaint” under Subsection (D) of the rule,
which must be read in conjunction with subsection (C), “constitutes a mandatory pro-
cedural requirement that if not followed, precludes the filing of a complaint with the
PUCO under § 4905.26.” ValTech Supp. Brief at 3. The Commission correctly found
that neither O.A.C. 4901:1-5-08(C) nor (D) applied to the factual scenario presented
below and, further, neither establish any prerequisite to filing a formal complaint under
R.C. 4905.26. Ohio Rev. Code Ann. § 4905.26 (West 2009), Appendix at 11; In re
Communications Options, Inc. v. ValTech Communications, Case No. 04-658-TP-CSS
(Second Entry on Rehearing at 3-4) (March 5, 2008), Appendix at 3-4. A close look at
this former rule reveals a rather obvious and fatal flaw in ValTech’s position.

0.A.C. 4901:1-5-08(C) was a rule designed to assist and protect subscribers who

believed they had been slammed. Ohio Admin. Code § 4901:1-5-08 (West 2007),

: Ohio Admin. Code § 4901:1-5-09 (West 2009) replaced Ohio Admin. Code §
4901:1-5-08 (West 2007) effective 01/01/2008, as Ohio’s anti-slamming rule. See
Appendix at 12-14.



Appendix at 12-13. Subsection (C) of the rule established an informal resolution process,
where the telecommunications provider was informed by the subscriber, to assist the
customer in obtaining inexpensive and efficient review and resolution of their slamming
claims. This user-friendly recourse was designed to encourage subscribers to come for-
ward when they believed they had been the victim of slamming. Importantly, this pro-
cess had to be triggered by affirmative action taken by either the subscriber or the Com-
mission. ValTech’s assertions regarding O.A.C. 4901:1-5-08 ignore this important pro-
vision of the rule. Ohio Admin. Code § 4901:1-5-08 {West 2007), Appendix at 12-13.
The triggering language in O.A.C. 4901:1-5-08(C), like its federal counterpart, 47
C.F.R. 64.1150(b), contemplated the carrier being informed, by either the subscriber or
the Commission, of an unauthorized provider change. Ohio Admin. Code § 4901:1-5-08
(West 2007), Appendix at 12-13; 47 C.F.R. § 64.1150(b) (2009), Appendix at 14-15.
This, in turn, required the carrier to refer the consumer to both the authorized and
unauthorized carriers, and the Commission, for resolution of the consumer complaint.
Here, it was the authorized carrier, Communication Options, Inc. (COI), and not its sub-
scribers, who brought the slamming allegations. Thus, there was no need to invoke the
informal process contemplated under Subsection (C).* This Commission logically found
that Subsection (C) of the rule had no application. In other words, the Commission inter-

preted its rule to mean that a carrier had no obligation to direct subscriber(s) to the rele-

z Nothing in either the Commission’s rule or the companion federal rule mandated

that a subscriber must pursue an informal process before filing a formal R.C. 4%905.26
complaint with the Commission. This informal process was optional with the subscriber
and is thus not a jurisdictional prerequisite to the Commission’s exercising its authority to
adjudicate a slarnming complaint.



vant carriers and commission, when it was not the subscriber(s) pursuing the complaint
but, instead, the authorized carrier. COI’s complaint was a logical reaction to the many
change orders that it received from ValTech, some of which were later proven to have
been unlawfully submitted. There is nothing in Ohio law that precludes an authorized
telecommunications provider from bringing a slamming complaint.

ValTech paints a misleading and incomplete picture for the Court. Its reference to
Subsection (D) of O.A.C. 4901:1-5-08, in isolation, is misplaced because this subsection
did not mandate any particular informal process for litigants to follow before filing a
formal complaint under R.C. 4905.26. Ohio Rev. Code Ann. § 4905.26 (West 2009),
Appendix at 11; Ohio Admin. Code § 4901:1-5-08 (West 2007), Appendix at 12-13.
Instead, Subsection (D) must be read in conjunction with Subsection (C) of the rule that
delineated when the informal resolution process was triggered. O.A.C. 4901:1-5-08(C),
which tracked federal counterpart 47 C.F.R. 64.1150(b), was designed to help consumers
obtain an efficient, inexpensive, and expedited resolution to their slamming claims. Ohio
Admin. Code § 4901:1-5-08 (West 2007), Appendix at 12-13; 47 C.F.R. § 64.1150(b)
(West 2009), Appendix at 14-15. Subsection (D) logically built upon Subsection (C) by
providing for the filing of a formal complaint under R.C. 4905.26, where informal efforts
had failed to resolve the subscriber’s dispute. Ohio Rev. Code Ann. § 4905.26 (West
2009), Appendix at 11. Nothing in Subsection (D) created a mandatory informal process
when a carrier brought the slamming complaint, nor did this section of the rule delineate
any particular resolution process that had to be engaged in to resolve a carrier-initiated

complaint. A prehearing settlement conféerence was scheduled, held, and proved unsuc-



cessful, leaving a formal complaint and hearing process as the only remaining avenue for
ValTech and COI to resolve their slamming differences.

0.A.C. 4901:1-5-08(C) was designed to assist and protect subscribers who
believed they had been slammed. Ohio Admin. Code § 4901:1-5-08 (West 2007),
Appendix at 12-13, The user-friendly informal process under the rule was triggered by
either subscriber or Commission action. The informal complaint process was meant to
help the consumer and not the slammer, like ValTech, that seeks to avoid liability by
using the rule as an affirmative defense in an effort to divest the Commission of jurisdic-
tion to carry out its delegated slamming enforcement role. The Commission correctly
applied and interpreted its rule, when it found that the trigger in subpart (C) was never
met in this case because it was a carrier complaint. O.A.C. 4901:1-5-08(C) was not
applicable to the factual circumstances presented below. Ohio Admin. Code § 4901:1-5-
08(C) (West 2007), Appendix at 12-13.

There is no logical reason, and ValTech has certainly not enunciated one, to sub-
ject telephone slamming victims to a more burdensome jurisdictional threshold than other
types of utility consumers wishing to file complaints with the Commission. Stated differ-
ently, 0.A.C. 4901:1-5-08(C) was not created for, and the Commission submits, should
not be available as an affirmative defense to insulate a proven wrongdoer, like ValTech,
from the slamming violations that it engaged in. Ohio Admin. Code § 4901:1-5-08{C) (West
2007), Appendix at 12-13. Neither sound public nor regulatory policy support an applica-

tion of the Commission’s rule that creates a jurisdictional hurdle to divest the Commis-



sion of its authority to perform its appointed task of adjudicating slamming complaints
and issuing relief where the facts support it. |

In sum, former O.A.C. 4901:1-5-08 inured to the benefit of subscribers to facili-
tate efficient and inexpensive resolution of their slamming claims. Ohio Admin. Code
§ 4901:1-5-08 (West 2007), Appendix at 12-13. Former O.A.C. 4901:1-5-08 was never
intended, the Commission submits, to be raised as an affirmative defense or to be asserted
as a jurisdictional hurdle to defeat the authority delegated by the General Assembly to the
Commission to aggressively resolve slamming complaints. Ohio Admin. Code § 4901:1-
5-08 (West 2007), Appendix at 12-13.

ValTech’s misapplication of O.A.C. 4901:1-5-08(C) and (D) should be rejected
and the Commission’s decision should be affirmed. Ohio Admin. Code § 4901:1-5-08(C)

and (D) (West 2007), Appendix at 12-13.



CONCLUSION

Based upon the merit brief and the supplemental briefs filed, the Commission
respectfully requests that the Court affirm the Commission.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of
Communication Options, Inc.,

Complainant,

v, Case No. 04-658-TP-C55

)
)
)
)
)
)
ValTech Communications LLC, )
}
}

Respondent.

SECOND ENTRY ON REHEARING
The Commmission finds:

{1} OnSeptember 13, 2006, the Commission issued its opinion and
order in this case finding that, based on the record in this
proceeding, the actions of agents for ValTech Communications
LLC (ValTech) failed to comply with the Minimum Telephone
Service Standards (MTSS) set forth in Rules 4901:1-5-07, and
4901:1-5-08, Ohio Administrative Code (0.A.C.), which were
adopted in accordance with Sections 4905231 and 4905.72,
Revised Code.

(2) Section 490310, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Comumnission, within 30 days
of the eniry of the order upon the Comimission’s journal.

{3)  OnOctober 12, 2006, ValTech filed an application for rehearing,.
ValTech's application raised seven assignments of error
associated with the Commission’s September 13, 2006, opinion
and order which are addressed below.

(9 On October 23, 2006, the complainant, Communication
Options, Inc. (CO¥), filed a motion for an extension of time until
November 6, 2006, to respond to ValTech's application for
rehearing. By attorney examiner entry issued October 24, 2006,
COl was granted an extension of time until October 25, 2006, to
file its response to ValTech's application. On October 24, 2006,
COI filed a memorandum contra ValTech's application. In its

Thig is to certify that the images appearing are amn
recurate end complets reproduction of a case file
deoument dalivered in the regular coursze of bupineos,

Technician M____ pate Proceseed _3/27




04-658-TP-CSS

be treating those entities alleging instances of unauthorized
provider changes more siringently than any other complaint
proceeding brought before the Commission which could have
the undesired effect of discouraging entities from pursuing
allegations of umauthorized provider changes and thereby
improperly rewarding telecommunications providers for
unauthorized conduct.

Rule 4901:1-5-08(C), O.A.C., clearly does not make compliance

with this rule a prerequisite to filling a formal complaint under

Section 4905.26, Revised Code. Rule 4901:1-5-08(C), O.AC,
stated, in relevant part, that “[A]ny telecommunications
provider that is informed by a subscriber or the commission of
an unauthorized provider change shall follow the informal
complaint procedures and remedies prescribed by the federal
communication commission for the resolution of informal
complaints of unauthorized changes...” (Emphasis added).
Rule 4901:1-5-08(C), O.A C., clearly applies the FCC's informal
complaint procedures for an unauthorized provider change
wheén a telecommunications provider is informed by a
subscriber or by the Commission that an wunauthorized
provider change has occurred. Procedurally; this case was not
brought by a subscriber or by the Commission but rather by
another carrier that believed itself to be the authorized carrier
for the involved subscribers. Therefore, Rule 4901:1-5-08(C),
0.A.C., had no applicability to this proceeding,

Rule 4901:1-5-08(D), O.A.C, also does not establish any
prerequisite that must be met before filing a complaint under
Section 4905.26, Revised Code. Rule 4901:1-5-08(D), O.A.C,
merely states that “[Alny subscriber or icati

provider whose complaint cannot be resolved informally may
file a formal complaint urider section 4905.26 of the Revised
Code...” (Emphasis added), There is no reference in this rule
back to the informal procedures identified in either Rule
4901:1-5-08(C), O.A.C,, or to the informal complaint procedures
and remedies preseribed by the FOC. Thus, an authorized
telecommunications provider, such as COI in this instance;
could pursue ejther informal mediation of its complaint with
the Commission outside the setting of a formal complaint
proceeding or within the formal complaint at a prehearing
settlement conference held specifically in an effort to resclve
the complaint without guing to a formal hearing as the
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LOA’s are obtained through deception and ' duress, the
Commission stated that verified consent does not exist and
slamming has occwred, Applying ValTech's logic to the facts
of this case would allow ValTech, or any telecommunications
provider, to avoid liability under Section 490572, Revised
Code, simply by producing a signed authorization form
whether valid or fraudulent. Such a result can not be
countenanced. Rehearing is, therefore, dended.

@  Inits third assignment of error, ValTech claims that its motion
for sequestration of witnesses, under Chio Evidence Rule 615,
was denied improperly. Therefore, the testimony of
subpoenaed witnesses was inherently unreliable and
prejudicial to ValTech.

Ohic Evidence Rule 615 does require the exclusion of witnesses
so long as the wiiness is not party to the proceeding and
Section 4903.22, Revised Code, generally requires the rules of
evidenwe to apply to Comunission proceedings as the rules
would apply to proceedings in civil actions. Nonetheless, the
Ohio Supreme Court, in Chesapeake & RY. Co. p. Pub. Uil
Comm. (1955),. 163 Ohio St. 252, 263, recognized that the
Commnission, being an administrative body, is not and should
ot be inhibited strictly by the rules of evidence which prevail
in courts regarding the admissibility of evidence. Moreover, as
the Ohio Stupreme Court found in Elyria Telephone Co, v. Pub.
LIk, Comm. (1953), 158 Ohio 3t. 353, the Commission has very
broad discretion in the conduct of its proceedings. The Ohio
Supreme Court has likewise held that the court will not reverse
an order of the Commission as unreasonable or unlawful so
long as the error did not prejudice the party seeking such
reversal, See, Cincinnafi v. Pub, Uiil. Comm. (1949), 151 Ohio $t.
a53.

In this instance, the Commission finds that the ruling of the
examiner at hearing, even if in error, did not prejudice ValTech,
Counsel for ValTech made his motion for exclusion of
wiinesses very early in the proceeding before opening
statements and before the first witness testified (Ir. I at 6-7),
The attorney examiner stated that she was holding a ruling in
abeyarice uritil such time as she heard some of the withesses’
testimony. In so ruling, however, the atiomey examiner
cautioned the witnesses that their testimony should be limited
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(10)

ValTech next contends that the Commission’s September 13,
2006, opinion and order is manifestly against the weight of the
evidence adduced at the hearing in this matter. Moreover,
ValTech submits that the recitation of evidence as to the
subscriber witnesses is replete with generalizations,
oversimplifications, and simple misstaterrients of the testimony.
We disagree. The Commission thoroughly summarized, in its
40-page opinion and order, the evidence of record and set forth
findings of fact that supported the ultimate decisions rendered
in the September 13, 2006, opinion and order. ValTech's
argument presumes that a complete recitation of the entire
evidentiary record would result in a different outcome.
ValTech has fafled to point to any statute or case law to support
its proposition. In fact, the relevant statutes and case law, as
discussed below, support the Commission.

Section 4903.09, Revised Code, requires that, in all contested
cases heard by the Commission, a complete record of the
proceedings be made of all testimony and all exhibits and the
Commission must set forth findings of fact and written
opinions sefting forth the reasons for the decisions arrived at
based upon said findings of fact. The Ohio Supreme Court
found n MCI Telecommunications Corp. v. Pub. Ukl Comm.,
(1988) 38 Ohio St. 3d 266, that the purpose of Section 4903.09,
Revised Code, is to enable the Ohio Supreme Court to review
an actton of the Commission without reading the voluminous
records in Commission cases, The Chio Supreme Court has
also found that the purpose of this statute governing written

opinions filed by the Commission in all contested cases is to .

provide the court with sufficient details to enable the court to
determine how the Comenission reached its decision. See Allnet
Communications Serv,, Inc. v. Pub, Ut Comm., (1954) 70 Ohio St,
3d 202, The Commission's September 13, 2006, opinion and
order satisfies the requirements of Section 4903.09, Revised
Code, as well as the applicable case law. Reheating is,
therefore, denied.

In the company’s sixth assignment of error, ValTech maintaing
that the Commission’s determinations of technical non-
compliance with the FCC rules on format and content of an
LOA do not justify a determination that the submitted LOAs
are invalid.
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(13)

{14)

customers who testified in the proceeding, a review of the
docket reveals that COI presented no such documentation.
Therefore, the issue is moot and need not be further addressed
on rehearing,

ValTech's final argument in support of its last assignment of
error, is that the Commission’s directive for ValTech to publish

newspaper notice is not authorized as a remedy under the

Commission’s rules and regulations, is overly broad, unjust,
and unreasonable. Moreover, ValTech asserts that a more
effective notification would be direct notification to the
involved subscribers. Fointing to record testimony and
exhibits. presented at the hearing, ValTech claims that such
direct customer notification has already taken place, First, we
do not agree with the premise of ValTech's argument that the
Commission’s authority to remedy acts of slamming is lirnited
to the remedies outlined in Section 4905.73, Revised Code,
Rather, Section 4905381, Revised Code, affords the
Commission, after hearing, ample authority to determine the
rules, regulations, and practices that should be adopted and
observed by a utility going forward, Thus, we find that it was

not unreascnable for us, at the time, to have directed ValTech:

to netify other similarly sitbated subscribers that they could
contact the Commission if they believed they may have been
impropesly switched between March and Decemnber 2004,

We now note, however, that under the FCC rules; records to
document verification of subscriber carrier changes need only
be maintained for two years after obtaining such verification.
Given that more than three years, and in some cases four years,
have passed since the circumstances that gave rise to this
publication requirement occurred, it is highly unlikely that
records documenting any perceived improper switch of service
providers is still available to verify that an unauthorized switch
occurred. Therefore, we will not require ValTech fo fulfill the
publication of notice requirement cutlined in the September 13,
20086, opinion and order,

Finally, the Commission determines that any remaining
assigrunents or allegations of error not specifically addressed in
this entry on rehearing are denied.




4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firm, or
corporation, or upon the initiative or complaint of the public utilities commission, that
any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate,
fare, charge, toll, rental, schedule, classification, or service rendered, charged, demanded,
exacted, or proposed to be rendered, charged, demanded, or exacted, is in any respect
unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law,
or that any regulation, measurement, or practice affecting or relating to any service fur-
nished by the public utility, or in connection with such service, is, or will be, in any
respect unreasonable, unjust, insufficient, unjustly discriminatory, or unjustly preferen-
tial, or that any service is, or will be, inadequate or cannot be obtained, and, upon com-
plaint of a public utility as to any matter affecting its own product or service, if it appears
that reasonable grounds for complaint are stated, the commission shall fix a time for
hearing and shall notify complainants and the public utility thereof. Such notice shall be
served not less than fifteen days before hearing and shall state the matters complained of.
The commission may adjourn such hearing from time to time,

The parties to the complaint shall be entitled to be heard, represented by counsel,
and to have process to enforce the attendance of witnesses.

Upon the filing of a complaint by one hundred subscribers or five per cent of the
subscribers to any telephone exchange, whichever number be smaller, or by the legisla-
tive authority of any municipal corporation served by such telephone company that any
regulation, measurement, standard of service, or practice affecting or relating to any ser-
vice furnished by the telephone company, or in connection with such service is, or will
be, in any respect unreasonable, unjust, discriminatory, or preferential, or that any service
is, or will be, inadequate or cannot be obtained, the commission shall fix a time for the
hearing of such complaint.

The hearing provided for in the next preceding paragraph shall be held in the
county wherein resides the majority of the signers of such complaint, or wherein is
located such municipal corporation. Notice of the date, time of day, and location of the
hearing shall be served upon the telephone company complained of, upon each municipal
corporation served by the telephone company in the county or counties affected, and shall
be published for not less than two consecutive weeks in a newspaper of general circula-
tion in the county or counties affected.

Such hearing shall be held not less than fifteen nor more than thirty days after the
second publication of such notice.

11



4501:1-5-08 TC BE RESCINDED 2

resolution of informal complaints of wnauthorized changes of telecommunications
providers.

{D) Any subscriber or telecommunications provider whose complaint eanmot be resolved
informally mey file a formal compiaint under section 4905.26 of the Revised Code,
regarding any violation of section 4905.72 of the Revised Code, or of this rule. If
the commission finds, after notice and hearing, that a telecommumications provider
has violated secﬁ(m 490572 of the Revised Code or this mle, the
telecomnmunications provider shall be subject to the remedies provided for in
sectictt 49035,73 of the Revised Code.

(E) All telesommunications providers thet offer a PCF shall be required to do all of the
following;

(1) Offer PCF on 3 nondiscﬁminamy basis to all subscribers, regardiess of the
subscriber's provider selections;

(2) Unbundle its PCF se that subscribers can request the service for any
combination of intral.ATA, icterT.ATA, or local services;

(3) Includs, at least twice per year, in the bills of those subscribers who utilize o
FCF, information indicating that a PCF applies, and to which services it

applies;

(4) Reftain from attympting 10 retain a subscriber’s account doring the process of
changing a customer's telecémmunications provider selection to amother

telecommmunications provider or otherwise {o provide such information to ifs

marketing staff or any affilizte; and

(5) Allow confercnce calls, during its normal customer service hours, among 2
subscriber, a submifting telocommunicstions provider, and the executing
wlcccmmmctmons provider, in order to effectonte & provider change for a
subecriber who has PCF, as long as the subscriber consents,

{F) A PCF change shall be effectuated immediately once verification of the subseriber's
intent to request the change i3 received by any of three methods, i.e., through the
three-way conference cail, by the customer's written consent, or by the customer’s
electronically signed authorization.

13



state commission has not opted to administer these rules, to the Federal Communications
Commission's Consumer & Governmental Affairs Bureau, for resolution of the com-
plaint. Carriers shall also inform the subscriber that he or she may contact and seck reso-
lution from the alleged unauthorized carrier and, in addition, may contact the authorized
carrier.

(¢) Notification of receipt of complaint. Upon receipt of an unauthorized carrier
change complaint, the relevant governmental agency will notify the allegedly unauthor-
ized carrier of the complaint and order that the carrier remove all unpaid charges for the
first 30 days after the slam from the subscriber's bill pending a determination of whether
an unauthorized change, as defined by §64.1100(e), has occurred, if it has not already
done so.

(d) Proof of verification. Not more than 30 days after notification of the com-
plaint, or such lesser time as is required by the state commission if a matter is brought
before a state commission, the alleged unauthorized carrier shall provide to the relevant
government agency a copy of any valid proof of verification of the carrier change. This
proof of verification must contain clear and convincing evidence of a valid authorized
carrier change, as that term is defined in §§64.1120 through 64.1130. The relevant gov-
ernmental agency will determine whether an unauthorized change, as defined by
§64.1100(e), has occurred using such proof and any evidence supplied by the subscriber.
Failure by the carrier to respond or provide proof of verification will be presumed to be
clear and convincing evidence of a violation.

(e) Election of forum. The Federal Communications Commission will not adjudi-
cate a complaint filed pursuant to §1.719 or §§1.720 through 1.736 of this chapter,
involving an alleged unauthorized change, as defined by §64.1100(e), while a complaint
based on the same set of facts is pending with a state commission.
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