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I. STATEMENT OF FACTS AND CASE

A. Introduction

It is unrefuted that the Company bears the burden of proof to demonstrate that its

Application was just and reasonable. To the extent East Ohio Gas Company d/b/a Dominion

East Ohio Gas Company ("DEO" or "the Company") adopted the PUCO Staff position on the

straight fixed variable ("SFV") rate design, then the Company bears the burden to prove the SFV

rate design is just and reasonable.' The Office of the Ohio Consumers' Counsel's ("OCC")

appeal of the process that resulted in the implementation of the SFV rate design is based upon

the fact that the Public Utilities Commission of Ohio ("PUCO" or "Commission") approved this

rate design based solely on speculation and conjecture without actual evidence of the impact of

the SFV rate design on customer bills. The Cominission's Staff ("Staff') who initially proposed

the SFV rate design did not perform any studies or analysis to support the Commission's

approval of the SFV rate design. When DEO abandoned the rate design originally proposed in

its rate increase application ("Application"), which included a decoupling mechanism ("Rider

SRR"), in favorof the SFV rate design, it was similarly done without any supporting study or

analysis. The Company could not, and did not meet its statutory burden.

The harm to DEO's approximately 1.1 million residential customers from the SFV rate

design is genuine and measurable. However, the Commission dismissed OCC's arguments about

the harm from the SFV rate design without the benefit of record evidence to support its decision.

The Commission did not attempt to satisfy the law's requirement for actual evidence by ordering

in a timely manner the necessary studies of the SFV rate design that would provide analysis of

the impacts to DEO's residential customers following the SFV rate design implementation. A

' R.C. 4909.18 and R.C. 4909.19 (Appx. 000069-000073).
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manifest weight of the evidence argument is appropriate and necessary where the Commission's

decision is void of evidence and without provisions to obtain the evidence by timely subsequent

review of the decision.2 Regulation, no matter how much perceived discretion the regulator may

have, cannot be permitted to withstand judicial review under these circumstances.

In addition to the lack of evidence supporting the Coinmission's decision to implement

the SFV rate design, it is also noteworthy that the Commission did not have the benefit of an

emerging national trend on its side. At the time the PUCO was contemplating implementation of

the SFV rate design only two other states had approved an SFV rate design whereas six other

states contemplating the SFV rate design had rejected it.' Instead, a much more discernable

national trend involved eleven states which had approved a decoupling mechanism and eleven

other states that were considering a rate design incorporating a decoupling mechanism.°

While both SFV and a rate design incorporating a decoupling mechanism will address

what the utility considers to be a problem -- the identified problem facing the utility -- revenue

erosion caused by declining average use per customer -- each of these two rate designs impacts

customers quite differently. The Commission decided to address this problem with the

imposition of the SFV rate design, which will cause harm to DEO's residential customers.

However, a decoupling mechanism would have provided a remedy for the Company's identified

problem, but would have done so in a more transparent and balanced manner without the unjust

and unreasonable impacts to DEO's residential customers. A decoupling mechanism would have

2 Cleveland Electric Illuminating Company v. Pub. Util. Comm., ( 1984), 12 Ohio St.2d 320.

' OCC v. PUCO, S. Ct. Case No. 08-1837, OCC Exhibit No. 5 (Gonzalez Direct Testimony) at
21 (OCC Supp. 000164) (December 15, 2008), See also Amicus Brief of the National Resources
Defense Council in Support of the Appellant Ohio Consumers' Counsel at 14-15 (December 15,
2008).

4 Id.
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also allowed the Commission the opportunity to move towards the SFV rate design in a more

gradual manner consistent with its own precedents and policies while affording the Company

time to analyze and conduct necessary studies regarding the impacts of the SFV rate design prior

to its implementation.

Finally, the Court should not permit DEO to avoid the statutory notice requirements set

forth in R.C. 4909.18. The adoption of the SFV rate design represents the most dramatic change

to natural gas rate design in over 30 years. Yet customers did not receive notice of this change as

part of the Company's Notice filings.s Without the required statutory notice, the Company's

Application was fatally flawed and should have been rejected by the Commission.

This Court should reverse and remand the Commission's Order which failed to encourage

conservation, failed to provide necessary notice, and failed to protect vulnerable Ohioans by the

imposition of the SFV rate design.

B. Statement of Facts

The OCC incorporates the facts as stated in its Merit Brief filed on April 17, 2009. On

May 21, 2009 and May 22, 2009, the Appellee, Public Utilities Commission of Ohio, and

Intervening Appellee, DEO, respectively filed their Merit Briefs that OCC responds to herein.

5 PUCO Merit Brief at 32; See also DEO Merit Brief at 15.
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II. ARGUMENT

OCC Propositions of Law II and IV

The PUCO's Order Should Be Reversed Because It is Not Based Upon
Findings of Fact and is Against the Manifest Weight of the Evidence
(Responsive to PUCO Proposition of Law I and III; DEO Proposition of Law
II).

A. The PUCO's decision to adopt the Straight Fixed Variable rate design is not
supported by record evidence.

The Commission unreasonably argues that the SFV rate design is beneficial to DEO's

residential customers including lower-income residential customers. PUCO Merit Brief at 9.

The Commission's argument is also not persuasive when considering the parties who supported

the SFV rate design -- not surprisingly -- do not have to pay the higher fixed customer charge

that results from the SFV rate design. Merit Brief at 9. Instead, only the parties who represent

the customers that actually have to pay the higher rates opposed the SFV rate design. A close

review of the rationale the Commission relies upon to adopt the SFV rate design demonstrates

the significant extent to which it is skewed in favor of the Company.

Examples of the rationale that the PUCO relies upon are as follows: "steadily-declining

sales per customer consumption have caused DEO to experience significant revenue erosion."

PUCO Merit Brief at 10 (Emphasis added). "The Commission, its Staff, and the Company all

recognized that the natural gas market is now characterized by volatile and sustained price

increases that motivate customers to increase conservation efforts." PUCO Merit Brief at 10.

(Emphasis added). "The financial instability caused by persistent revenue erosion threatens the

utility's ability to continually provide adequate and reliable service to all customers." PUCO

Merit Brief at 10 (Emphasis added). These statements demonstrate an overarching concern, by

the Commission, for DEO's circumstances. By implementing the SFV rate design, the
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Commission addressed DEO's concems, but failed to balance this action with the residential

customers' interests and needs.

Historically, the Commission has approved customer charge increases by adhering to a

measured and gradual policy. The Commission justifies its blatant disregard for precedent and

policy by rationalizing its actions in light of where it potentially could have taken the customer

charge instead of looking from where the customer charge came. The Commission stated:

"While the Staff Report supported a fixed charge as high as $17.50/month, the Commission

adopted a fixed charge of $12.50/month in year one and 15.40/month in year two." PUCO Merit

Brief at 11.

Contrary to the Commission's argument that monthly increases to the customer charge of

as much as $8.126 in year one and monthly increases of as much as $11.02' in year two are

"cautious and gradual" implementation, these increases are neither cautious nor gradual. PUCO

Merit Brief at 11. Nor are these increases "consistent with the principle of gradualism despite

DEO's argument to the contrary." DEO Merit Brief at 24-27. Rather these increases to the fixed

portion of the customer charge represent enormous and unprecedented increases in the customer

charge that violate the principle of gradualism. The PUCO's argument would be akin to

justifying a rate increase not on the record or precedent but on the fact that it could have been

worse. This is an unjust and unreasonable result. Therefore, this Court should reverse and

remand the PUCO's Order in this case.

6$12.50 - $4.38 = $8.12 (for DEO's West Division or $12.50 - 5.70 = $6.80 for DEO's East

Division).

' $15.40 - $4.38 = $11.02 (for DEO's West Division, or $15.40 - $5.70 = 9.70 for DEO's East
Division).
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The PUCO considered its actions to be justified because it stated the SFV rate design

"sends more accurate price signals and provides consumers with better information regarding

how to manage their gas." PUCO Merit Brief at 12, See also DEO Merit Brief at 30-31. These

justifications are without merit. A price signal is a message sent to consumers and producers in

the form of a price charged for a commodity; this is seen as indicating a signal for producers to

increase or decrease supplies and/or consumers to increase or reduce demand."

In this case merely charging consumers a fixed price for the delivery portion of a natural

gas bill, because these costs happened to be fixed, is not a price signal -- it is merely a bill. In

addition, because the PUCO has so significantly reduced the volumetric portion of the customer

charge, customers' efforts to reduce their consumption will not translate into additional savings.

The SFV rate design will take away the control that consumers previously had over their utility

bills under the prior rate design (e.g. lower customer charge and greater variable rate). The

stated justifications, therefore, do not benefit DEO's residential consumers.

Furthermore, the PUCO incorrectly perceives that a benefit exists for consumers due to

the levelizing effect of the customer charge via the SFV rate design. The Commission stated:

"the levelized rate design spreads recovery of fixed costs more evenly throughout the year **

*." PUCO Merit Brief at 12 and 19. However, this claim flies in the face of the fact that

currently the majority of DEO's natural gas residential customers have voluntarily chosen not to

participate in DEO's budget billing program. OCC Ex. No. 5 (Radigan Direct Testimony) at 8

(Supp. 000169). The evidence was uncontroverted and suggests that DEO's customers do not

initiate budget billing because of the natural leveling effect of their total energy bills -- gas and

electric -- which itself forms a natural budget billing plan.

R Paul A. Samuelson, Economics, Ninth Edition, McGraw-Hill, 1973 at 163.
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Moreover, budget billing is a voluntary option that customers can choose. The SFV rate

design as approved by the Commission is not a choice. The Commission should not force

customers who have largely already rejected the budget billing option to accept it in the form of

a SFV rate design and then be told that this form of a levelized billing is a benefit, contrary to

their own preferences. It is further evidence that the Commission is more interested in

establishing a rate design that favors the Company instead of finding a balanced rate design that

does not harm DEO's residential customers.

The Commission's disregard for the lack of consumer support for the SFV rate design

and the lack of record evidence to support the Commission's decision adopting a dramatic

change in rate design was an abuse of discretion that should be remedied by this Court.

B. The Commission's Order Adopting the SFV Rate Design is against the
manifest weight of the evidence.

It is noteworthy that the Company's Application did not seek the SFV rate design, but

instead DEO had proposed a decoupling mechanism, Rider SRR. The Commission relied upon

unsubstantiated claims as a basis for disregarding the Company's rate design proposal contained

in its Application by stating: "the levelized rate design is superior to the sales decoupling rider

proposed by DEO because the SFV rate design is more straightforward, transparent and easier

for customers to understand." PUCO Merit Brief at 13. The Commission's position is not

buttressed by consumer research or testing.

The Conunission approved the SFV rate design for DEO's GSS and Energy Choice

Transportation Service ("ECTS") classes despite acknowledging that there was insufficient

record evidence to support its decision, as is evidenced by its ordering future studies intended to

establish findings on a prospective basis to validate its current decision. The areas of inquiry that

the Commission has ordered be reviewed are as follows: 1) DEO is to perform a review of the
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cost allocation methodologies for the GSS/ECTS classes (Order at 25 (Appx. 000047)); 2)

following the end of the first year of the low-income pilot program, the Commission will

"evaluate the program for its effectiveness in addressing our concerns relative to the impact on

low-use, low-income customers" (Order at 27 (Appx. 000049)); and 3) the DSM collaborative

was ordered, as part of its review, "to develop energy efficiency program design alternatives and

should consider those alternatives in a manner that strikes a balance between cost savings and

any negative ratepayer impacts." Order at 23 (Appx. 000045).

Thus, the Commission recognized that its decision will cause harm to some customers

and it attempted to show a mitigation of that harm through a series of after-the-fact band-aids and

studies. Nonetheless, the fact remains that customers simply would be better off without the

SFV rate design, and would benefit from approval of the rate design originally proposed by DEO

and reflected in the notice to the public.

In light of this lack of record support, the statement in the PUCO's Brief that "in a

thorough and thoughtfld exercise of discretion * * * the Commission carefully reviewed and

evaluated the evidence and arguments in adopting levelized rate design is overstated. PUCO Brief

at 9 (Emphasis added). The PUCO cited to absolutely no quantitative analysis of customer

impacts. In fact, the Commission challenged OCC's argument that the Commission abused its

discretion by implementing the levelized rate design without sufficient evaluation of customer

impacts. The Commission cited a Supreme Court case that decided the Commission has

considerable discretion in rate design matters. PUCO Merit Brief at 8 citing Citywide Coalition

for Utility Reform v. Pub. Util. Comm. (1993), 67 Ohio St. 3d 531. The Citywide case involved

Cincinnati Gas and Electric's ("CG&E") declining block rate structure which was challenged as

not being cost-justified. However, in the Citywide decision, the Court noted that "the Commission
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also ordered CG&E to conduct further analysis on this issue for presentation and consideration in

its next rate case. " This is factually distinguishable from the present case wherein the

Commission has implemented the SFV rate design without the benefit of requiring future studies

of the impacts of the SFV rate design on consumers.'

The Commission did not study customer impacts before the SFV rate design

implementation or order a study be performed after the SFV rate design implementation. Instead

the Commission is willing to rely only on a conclusion stating "on balance, the benefits to

residential customers under the phased-in implementation of the levelized rate design

outweighed any minimal impact associated with a higher fixed charge" as support for its

decision. PUCO Merit Brief at 13-14.

Yet at the same time the Commission acknowledges that "the SFV rate design will leave

some [residential] customers better off and some [residential] customers worse off as compared

with the existing rate design. PUCO Merit Brief at 15. The Commission's Order is void of any

objective analysis to support its conclusion that the impacts to those residential customers who

are worse off is "minimal." It is incomprehensible that the Commission would rely sofely on

unstated or non-quantified minimal impacts when abandoning 30 years of Commission

precedent. The PUCO was quick in pulling the plug on long-lived precedent to benefit DEO. It

is an obvious abuse of discretion. Arguably, if the benefits DEO was to derive from the SFV rate

design were unstated or non-quantified, it is unlikely the Commission would have approved such

a rate design under such speculative circumstances.

9 The type of underlying study in the Citywide case that the Court relied on is fundamentally
different than the General Sales Service study that the PUCO did order, after-the-fact in this
case. The General Sales Service study is a very limited cost of service study that merely impacts
how the SFV rate design might be implemented at some point in the future. (See OCC Merit
Brief at Proposition of Law V, pages 43-49).
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The Commission's failure to perform an exhaustive analysis, contrary to its arguments on

brief, of the customer impacts resulting from a dramatic change in rate design before or after

implementation to support its decision to move forward with the SFV rate design was an abuse

of discretion and is against the manifest weight of the evidence. The Court should find

accordingly.

OCC Proposition of Law III

There is no evidence to support the PUCO's finding that the Straight Fixed
Variable rate design encourages conservation efforts. (Responsive to PUCO
Proposition of Law II; DEO Proposition of Law I77).

Another area of disagreement in this case involves the impacts the SFV rate design has

on customer conservation efforts. The SFV rate design does not promote customer efforts to

engage in conservation of natural gas, and instead would encourage increased usage of natural

gas. Such a rate design is contrary to Ohio policy which states:

(A) It is the policy of this state to, throughout this state:

***

(4) Encourage innovation and market access for cost-effective supply-and
demand-side natural gas services and goods; R.C. 4929.02 (Appx. 000054).

The Commission, without citation to any supporting analysis or study of this issue,

reached an unreasonable contrary conclusion by stating:

[t]he record and the Commission's decision demonstrates that the
levelized rate design will not discourage customers from pursuing
conservation and energy efficiency investments. * * * The largest
component of the total bill is the cost of natural gas and that is also
undisputed. Dominion's customers will always achieve the full value of
gas cost savings from conservation measures regardless of the distribution
rate. PUCO Merit Brief at 17 (Emphasis Added); See also DEO Merit
Brief at 25.

The Commission cannot use the commodity cost of natural gas as evidence to support its

conclusion that the SFV rate design encourages conservation. DEO's recovery of the commodity

10



cost is not changing as a result of the implementation of the SFV rate design which provides

recovery of the costs of gas distribution service (pipes and etc.). Instead there must be a review

of the SFV rate design in isolation to evaluate what impact the SFV rate design has on

consumers' consumption decisions. Absent an analysis of the impacts of the SFV rate design on

conservation efforts it is impossible for the Commission to sustain an argument that the SFV rate

design will not discourage, let alone will encourage, conservation.

The Commission unreasonably argues that "customers who invest in better insulation

materials or more efficient appliances will continue to save money as they use gas more

efficiently." PUCO Merit Brief at 20. Again, the Commission focuses only on the savings that

materialize through the commodity cost recovery mechanism, which is unrelated to the

distribution costs which are recovered through the SFV rate design which is the subject of this

appeal. It is unrefuted in the record that those customers who have invested in additional home

insulation and purchased more efficient farnaces and water heaters as a rational response to

increasing gas costs (and in response to Ohio policy) will see their investment returns diminished

and payback periods lengthened as a result of the SFV rate design. OCC Ex. No. 5 (Radigan

Direct Testimony) at 13-15 (Supp. 000174-000176). In this manner, the SFV rate design

discourages customer conservation.

The Commission also unreasonably argued that the SFV rate design removes the

Company's disincentive to promote conservation. PUCO Merit Brief at 18. It is disingenuous

for the Commission to suggest that it approved the levelized rate design as part of a balanced

overall rate package because it also included DEO's annual multi-million dollar commitment to

fund energy efficiency. PUCO Merit Brief at 20. The PUCO's explanation ignores the fact that

the same multi-million dollar commitment was open for consideration by DEO under its
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Application which included a decoupling mechanism. The Court should not lose sight of the fact

that a key factor underlying DEO's agreement to such a large commitment to energy efficiency

is predominantly based upon the fact that DEO enjoys full and complete cost recovery of its

DSM connnitments and not because of the SFV rate design. Opinion and Order at 21 (Appx.

000043), See also Stipulation and Recommendation at 4 (Supp. 000004).10

If under the SFV rate design the price signal encourages consumption and/or if customers

invest in energy efficiency only to see their payback periods extended, this can have a chilling

effect on continued investments in energy efficiency. Such an outcome is anathema to the intent

of the law and state policy. Therefore, the residential rate design as approved by the

Commission was unlawful and in violation of Ohio policy due to its failure to promote energy

efficiency and encourage conservation and should, therefore, be reversed and remanded by this

Court. This Court should find that the SFV rate design approved by the Commission will

materially alter customer economies when contemplating an energy efficiency investment, and

therefore is unlawful because it violates R.C. 4929.02.

The Commission unreasonably found that the levelized rate design is far more beneficial

than the use of the DEO proposed decoupling mechanism. (PUCO Merit Brief at 19). The

decoupled rate design proposed by DEO in its Application was intended to addresses revenue

stability and declining customer usage in a way that is more gradual in its application and with

protection for customers of a reconciliation of any over-recovery or under-recovery. Decoupling

continues the volumetric rate design so that those who use the most natural gas pay the most.

Under decoupling, the company is essentially guaranteed the level of revenues approved by the

Commission after certain appropriate adjustments. This occurs because at the end of the year,

10 The $9.5 million in DSM projects are recovered by DEO as follows: $5.5 million in base rates
and $4.0 million through the DSM Rider.
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the Company's revenues received are compared with the revenues authorized resulting in a

reconciliation adjustment that is either credited or debited to customers through a rider. The

transparent and balanced reconciliation mechanism of the decoupling rate design is absent in the

levelized SFV rate design approved by the Commission which makes no year-end adjustment to

the revenues over/under collected by DEO.

The Commission made other non-compelling arguments. The Commission stated "the

levelized rate design does nothing to chill or dampen customer enthusiasm to save money."

PUCO Merit Brief at 21. However, that is not the standard in 4929.02. In the law, it is not

enough for the Commission to merely get out of the way of energy conservation, but rather it is

the Commission's obligation to encourage innovation and marlcet access for cost-effective

supply-and demand-side natural gas services and goods." Moreover, not to be discounted is the

fact that the PUCO's conclusion is completely contradicted by the testimony of actual customers

at the Local Public hearings.'Z The Commission should be leading the energy efficiency

initiative through affirmative and proactive means. While the Commission does not believe the

SFV rate design does anything to "chill or dampen" a consumer's desire to conserve. The SFV

rate design does not do anything to "encourage" that desire either. The Court should find the

Commission's attitude, on this issue, to be unlawful.

The Commission's argument that: "the fundamental reason that the Commission adopted

the SFV residential rate design was to foster conservation, not discourage it" rings hollow.

PUCO Brief at 22 (Emphasis omitted). A rate design that sends a price signal to consumers that

encourages consumption (not conservation), extends the payback period, and fails to encourage

" R.C. 4929.02(B) "The Public Utilities Commission shall follow the policy specified in this
section in carrying out sections 4929.03 to 4929.10 of the revised code."

12 Joint Application for Rehearing at 36 (November 14, 2008) (Appx. 000124).
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energy conservation is unjust and unreasonable because it violates R.C. 4929.02(A)(4), and this

Court should reverse and remand the Commission's decision.

The PUCO argues that R.C. 4905.70 applies only to electricity conservation programs.

PUCO Merit Brief at 21. While there is no doubt that the statute refers to electric conservation

programs, the statute is not so limited. In fact, the statute refers to "energy conservation

programs," where the word "energy" would include both natural gas and electricity. Pursuant to

the statute, the PUCO is to initiate programs that will promote and encourage conservation of

energy and a reduction in the growth rate of energy consumption, promote economic efficiency

and take into account long-run incremental costs. If the statute were intended only to apply to

electricity conservation programs, it would have said so. The plain reading of the statute, with

its explicit reference to "energy" conservation, is broad enough to include electricity and natural

gas.

OCC Proposition of Law I.

The PUCO's Order Should Be Reversed Because Customers Did Not Receive
Notice of the Straight Fixed Variable Rate Design As Approved by the PUCO
(Responsive to PUCO Proposition ofLaw IV; DEO Proposition ofLaw I).

DEO sent notice to its customers regarding the substance of its Application. However,

when DEO endorsed and the PUCO approved the SFV rate design in its Opinion and Order

(October 15, 2008) DEO's notice became deficient because the rate design in DEO's Application

was fundamentally different from the rate design proposed by the PUCO Staff that DEO then

endorsed. PUCO Merit Brief at 29. The notice requirements for a public utility's application to

begin a traditional rate case and for an alternative rate case are found under R.C. 4909.18 (Appx.

000069), 4909.19 (Appx. 000072) and 4909.43 (Appx. 000074). In this case, the Commission

denied consumers adequate notice with sufficient detail of the residential rate design that was
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eventually supported by DEO and that was approved by the Commission, which differed

significantly from DEO's Application.

DEO's notice provided customers with infonnation that the percentage increase for

customers would be 5 percent from current rates for a total bill comprised of delivery charges

and commodity charges. Pre-Filing Notice at Tab 5(OCC Supp. at 000000298-000000302).

However, under the SFV rate design, for the lowest use residential customers (usage between 0

and 80 Mcf per year), in year two those customers will see increases of between 136 percent and

12.4 percent depending on annual usage levels. Staff Ex. No. 3B (Second Supplemental

Testimony of Stephen E. Puican) at Exhibit SEP-1B (August 25, 2008) (Supp. 000268). DEO's

proposed phase in of the SFV rate design for the highest usage residential customers will see a

1.32 percent to 28.34 percent decrease in their total bills from their current bills. Id. The DEO

notice of the 5 percent increase would only be applicable to 112,000 (or less than 10 percent) of

DEO's 1.1 million customers who used between 80 and 90 Mcf in year one. Id. at SEP lA

(Supp 000267).

Had DEO's required notice provided its low-use customers with accurate information and

sufficient detail regarding the extent of the impact of the rate design that it ultimately endorsed

and that thereafter was approved, DEO's customers may have responded differently to the rate

increase proposal, in order to protect their interests, because they would have been provided with

timely notice of the substance of the proposed changes. The PUCO Staff relies on arguments

regarding the number of consumers who attended the local public hearings in DEO's service

territory as evidence that the issue of the SFV rate design was one the public was aware of.

PUCO Brief at 32. The PUCO Staff's reliance on the level of participation in local public

hearings is misplaced. First, this reliance ignores the statutory notice requirements for the sum
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and substance of the Application. Second, there is no connection between the level of attendance

at local public hearings and any actions taken by the Company for that public notice because the

Company's notice was not for the SFV rate design. Instead it was the action of OCC and other

consumer advocates who brought this issue to the forefront of consumers' attention that resulted

in the outpouring of consumer opposition to the SFV rate design. We cannot measure what

would have been the greater outpouring of consumer opposition to the imposition of the SFV

rate design, because consumers never received the timely and statutory notice apprising them of

their ability and right to do so. The statutory system that has been put in place to provide

customers notice was broken, in this case, because the Company was essentially permitted to

change its Application in a material manner without the substance of such change being

communicated to its consumers by the Company.

The Commission argued that R.C. 4909.19 requires copies of the PUCO Staff Report to

be served upon municipalities affected by the rate application as well as "such other persons" as

the Commission deems interested, and those notice requirements were met. PUCO Merit Brief

at 29, See also DEO Merit Brief at 16. While the service list for the Staff Report may be

substantially identical to the distribution of DEO's Notice regarding its Application for the rate

increase, it is unreasonable to believe that a lawful substitute for a notice of the "substance of the

Application" could be the 179-page Staff Report filed on May 23, 2008, because the

Commission made post-Application changes that were thus excluded from DEO's notice.

The Company cannot be permitted to hide behind post-Application changes, approved by

the Commission, as lawful justification for providing consumers a deficient notice. The

Commission argues that "The Commission's adoption of a different rate design did not

invalidate [DEO's] public notice, nor did the substance of that notice limit or constrain the
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Commission's ratemaking authority." PUCO Merit Brief at 32. However, the Commission's

authority to design and establish customer rates should not supersede consumers' right under the

law to have notice of the rate increase that the utility is ultimately asking them to pay.

DEO's notice provided customers information about the rate design included in its

Application. DEO's notice did not provide customers with any information about the rate design

that the Company later adopted and the then PUCO imposed. Moreover, no subsequent timely

notice was provided to customers regarding the Company's conversion to the SFV rate design.

Therefore, the practical result of this case is that DEO's customers were never provided the

statutory notice that would allow affected persons or entities to respond to the application in a

timely manner.

The PUCO's Order approving DEO's insufficient notice to its consumers, which

excluded the post-application SFV rate design, results in an unreasonable and unlawful Order

that should be reversed and remanded by this Court.

OCC Proposition of Law V

It is not premature for the Court to rule on either the appropriateness of the
process for determining DEO's rates for the third year and beyond or the
import to be given a cost of service study not yet considered by the
Comniission. (Responsive to PUCO Proposition of Law V, and DEO
Proposition of Law IV (A)(1)).

DEO provides service to its general sales service ("GSS") customer class. The GSS class

is comprised of residential customers and nonresidential customers who use 3,000 Mcf/year or

less. An issue was raised in the case below as to whether there was an intra-class subsidy within

the GSS class, affecting residential and non-residential consumers. In the Order, the

Commission unreasonably relied upon DEO's argument that within the GSS class, to the extent

there is an intra-class subsidy, there is evidence that it may be from non-residential users to

residential users. PUCO Merit Brief at 33.
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But, based on OCC's concern, the Commission did require DEO to perform a cost of

service study after the Order. DEO's results show that OCC's concerns were genuine, and that

the intra-class subsidy that exists is from residential customers to non-residential customers. The

Commission has unreasonably argued that it has committed to establish an open and

participatory process for determining the appropriate rates for the third year. PUCO Merit Brief

at 32. The fallacy with this argument is that beginning with the implementation of year one rates

DEO's residential customers are harmed. Waiting for three years to reinedy this harm is unjust

and unreasonable.

DEO has attempted to minimize the OCC's argument regarding the intra-class subsidy in

the GSS customer class in these cases by comparing the subsidy caused under the SFV rate

design to an alleged subsidy under the Percentage of Income Payment Plan ("PIPP"). DEO

Merit Brief at 39-40. The Company's after-the-fact attempt to compare the known and

measurable subsidy from the SFV rate design to the intra-class subsidy for the PIPP program is

misplaced in light of the Supreme Court of Ohio's 1986 decision upon a challenge of the PIPP

program:

Pursuant to its emergency powers under R.C. 4909.16, the PUCO created
the PIP plan as a response to growing concern `about the number of
residential gas ***[and] electric customers unable to obtain service as a
result of disconnection for nonpayment of bills because of the economic
recession, increases in the cost of gas and electric service, and a decrease
in the level of governmental assistance ***.' PUCO No. 83-303-GE-
COI, supra, at 1. The PUCO's exercise of this emergency authority was
appealed to this court in a number of cases. [] These appeals were
summarily dismissed upon motion of the PUCO which asserted that the
quasi-legislative nature of its decisions was not properly subject to judicial
review. In addition, it is the opinion of this court that it is clearly within
the PUCO's emergency powers under R.C. 4909.16 to fashion such relief
as that provided by the PIP plan and we find the plan of the commission to
be manifestly fair and reasonable as a solution to the crisis."

13 Montgomery County Board of Commissioners v. Pub. Util. Comm. (1986), 28 Ohio St.3d 171.
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Because the Court upheld the exercise of emergency powers to address the crisis through the

PIPP program, the Company's comparison of PIPP to this case, where a subsidy is derived from

the implementation of a novel new rate design that was imposed without the benefit of all

information regarding the impacts of that new rate design is without merit.

Furthermore, there has been an unsuccessful challenge by non-residential consumers to

the PIPP program. In a 1993 Finding and Order, the Commission stated:

IEC [Industrial Energy Consumers] challenges the arrearage crediting
component of the stipulation as unreasonable and unlawful. IEC
characterizes the program as an illegal debt forgiveness program. IEC is
clearly mistaken. The arrearage crediting program is nothing more than a
rate incentive program similar to other such programs implemented by the
Commission. The purpose of the program is to provide PIPP customers
with an incentive to get off and stay off of PIPP. Such a result clearly
benefits all rate payers * * *.14

The Commission also went on to justify its approval of the PIPP program recovery mechanism

because the existence of similarly designed programs that benefited the non-residential

customers. The Commission stated:

The Commission currently operates similar programs for industrial and
commercial customers pursuant to Section 4905.31, Revised Code. To
encourage the expansion of business in a particular service area, the
Commission allows the use of economic development rates (EDR). ***
EDR rates allow the customer to pay a lower rate and the utility to
recover half of the lost revenues from all other ratepayers through base
rates. The arrearage crediting program accomplishes the same purpose by
allowing the former PIPP customer to pay a reduced rate while the utility
recovers half of the arrearage through the PIPP Rider. The arrearage
crediting program is an EDR for residential ratepayers or EDR is PIPP for
the industrial and or commercial ratepayers.15

14 In the Matter ofthe review of the Interim Emergency and Temporary PIP Plan Riders

Contained in the Approved Rate Schedules of Electric and Gas Companies, Case Nos. 88-1115-
GE-PIP, et al. Finding and Order at 18 (December 2, 1993) (Emphasis added) (Second App.

000018).

15 Id. at 18-19 (Emphasis added) (Second App. 000018-000019).
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This demonstrates the PIPP program has been completely evaluated and reviewed, whereas the

SFV rate design is untried and its implications not completely known. Therefore, the

Commission should disregard DEO's argument that the subsidy arising under the SFV rate

design should be mitigated based upon an alleged subsidy under the PIPP program that until now

had not been raised by DEO in the rate case or in the updated COSS.

The harm originates for residential consumers in year one, and there is no justification for

waiting to remedy the hardship created by the intra-class subsidy until the third year.

The Carmnission's decision to disregard the obvious harm to DEO's residential consumers,

demonstrated by DEO's updated cost of service study, until the third year under this rate design is

unjust and unreasonable.

III. CONCLUSION

For all the arguments contained in OCC's Merit Brief, and for the reasons provided in

response to the Commission's and Company's Merit Briefs contained herein, this Court should

reverse and remand the Commission's Order approving the SFV rate design in these cases.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of the
Interim Emergency and Temporary
PIP Plan Riders Contained in the ) Case No. 88-1115-GE-PIP
Approved Rate Schedules of Electric)
and Gas Companies.

In the Matter of the Commission
Review of the PIPP Program and Its ) Case No. 90-705-GE-PIP
Operations.

In the Matter of the Commission In-)
vestigation into the Rules, Regula-)
tions, and Practices Governing the ) Case No. 90-879-GE-ORD
the DisconneLtion of Natural Gas, )
Gas, or Electric Service to Resi- )
dential Customers. )

FINDING AND ORDER

The Commission finds:

1.) On September 24, 1993, most, but not all, of
the parties to these proceedings filed a Stip-
ulation and Recommendation (stipulation). In-
cluded as part of the stipulation are two sep-
arate side agreements (one entered into by The
Dayton Power and Light Company [DP&L)), the
other the Centerior companies). Those sup-
porting the stipulation and those who have
specifically indicated that they do not oppose
the stipulation include Commission staff; all
the residential consumer groups who are par-
ties, except the City-wide Coalition for util-
ity Reform (CCUR), represented by Cincinnati
Legal Aid; all the gas companies; all the
electric companies except for Ohio Edison Com-
pany (Ohio Edison); and both combination com-
panies, DP&L and Cincinnati Gas & Electric
Company (CG&E). City-wide Coalition for util-
ity Reform, a residential consumer group in
the Cincinnati area, opposes the stipulation,
as does the Industrial Energy Consumers (IEC),
a group of large industrial companies located
throughout Ohio. Ohio Edison opposes that
provision of the stipulation, as the stipula-
tion may be applied to it, that pertains to
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88-1115-GE-PIP et al. -2-

the reduction of the percentage of income
payment plan ( PIPP) amount for electricity by
qualifying PIPP customers during the heating
season from five percent of income to three
percent of income, the so-called two-tiered
payment structure.

2) The primary provisions of the stipulation in-
clude:

A.

H.

A provision that the Commission rec-
ognize that, where provisions of the
stipulation or the side agreements
differ from the current rules and
orders of the commission, the provi-
sions of the stipulation and of the
side agreements will supersede those
rules and orders.

An arrearage crediting program pur-
suant to which:

1. An electric customer who
ceases or has ceased to be
income-eligible for PIPP
would continue making the
monthly payment the custom-
er was required to make
during his last PIPP-
eligible winter month dur-
ing the PIPP winter period
which occurs within the 12-
month period following the
loss of eligibility. nur-
ing the PIPP non-winter
period the now income in-
eligible former PIPP cus-
tomer with an income above
50 percent of the poverty
level would be required to
pay his actual bill or the
amount specified by Commis-
sion rule; the now income
ineligible former PIPP
customer with an income
below 50 percent of the
poverty level would be re-
quired to pay the actual
bill or that amount re-
quired by paragraph (C) (2)
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of the stipulation which-
ever is greater during the
same period. To avail
themselves of the arrearage
crediting program, gas cus-
tomers ceasing to be income
eligible for PIPP would be
required to make monthly
payments on a year round
basis as permitted by
section (C)(1) of the
stipulation during the full
12-month period following
the loss of eligibility.

2. To pay the actual monthly
bill beginning no later
than the 13th month follow-
ing the loss of PIPP eligi-
bility.

3. To pay the actual monthly
bill plus an "arrearage
component" beginning no
later than the 25th month
following the loss of PIPP
eligibility. The "arrear-
age component" consists of
the sum of the customer's
arrearage balance existing
at the end of the last
month of PIPP eligibility,
plus any arrearage balance
accumulated thereafter,
divided by the number of
months the customer was en-
rolled in PIPP plus 24, but
in no event shall the ar-
rearage component be re-
quired to exceed $20.00/
month per utility service,
i.e., $40.00/month total.
Beginning the 25th month,
and no less than once every
six months thereafter, the
customer's arrearage bal-
ance will be reduced by an
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amount equal to the arrear-
age component dollars actu-
ally paid during the appli-
cable period. As long as
the customer has paid the
amounts due under the actu-
al monthly bill during the
applicable period, failure
to make an arrearage compo-
nent payment in any month
shall not affect the ar-
rearage credit provided
herein. This provision
does not alter any legal
rights of a utility, in-
cluding the right to dis-
connect service in com-
pliance with Chapter
4901:1-18, O.A.C., upon the
failure of the customer to
pay, including the payment
provisions set forth in the
stipulation.

4. To pay any amount in excess
of that required under the
stipulation. This excess
shall be considered a pay-
ment toward that month's
actual bill or the arrear-
age component, whichever is
applicable.

C. In addition to the above, the ar-
rearage crediting program also con-
tains:

1. A provision requiring the
utilities to make a good
faith attempt to assist
each former PIPP customer
to comply with this plan.

2. A provision requiring that
government or other non-
utility assistance based
upon arrearages referenced
in this stipulation, to the
extent that such aid be-
comes available, shall be
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accepted as arrearage com-
ponent payments and receive
the appropriate matching
credit.

3. A provision that implemen-
tation of the arrearage
crediting program estab-
lished by this stipulation
shall be subject to the
continued recovery through
the PIPP riders of all
Commission-appraved arrear-
age balances, regardless of
the crediting of individual
customer account balances.

4. A provision that a utility
which has an arrearage
crediting plan arrived at
through a base rate case or
other proceedings, which
has been approved by the
PoCO, is excluded from the
arrearage crediting program
established by this stipu-
lation (i.e., DP&L and the
Centerior companies).

D. Pursuant to the stipulation:

1. The Ohio gas companies
agree that Rule 4901:1-18-
05(C), O.A.C., notwith-
standing, PIPP customers
may make the payments re-
quired by Rule 4901:1-18-
04(B)(2) during each month
of the entire year to sat-
isfy their PIPP payment
obligations.

2. unless specified in a sepa-
rate agreement previously
referenced, the Ohio elec-
tric companies agree that
Rule 4901:1-18-05(C),
O.A.C., notwithstanding,
PIPP customers at or below
50 percent of the federal
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poverty level who utilize
electricity as their sec-
ondary heat source may make
payments of three percent
of monthly household income
notwithstanding Rule
4901:1-18-04(B)(2), O.A.C.
For purposes of this pay-
ment, the PIPP period shall
remain as defined in Rule
4901:1-18-05(C), O.A.C.

E. PIPP Balanced Budget Payment Plan:

1. onless specified in a side
agreement previously refer-
enced, the Ohio electric
companies and the combina-
tion companies agree to
offer, at each PIPP elec-
tric customer's option, an
electric PIPP balanced bud-
get payment plan.

2. If a customer receives an
extraordinarily large bill
during the true-up month,
the utility will negotiate
payment in good faith.

3. PIPP customers who choose
to participate in this PIPP
budget payment plan will
retain their PIPP status.

4. An arrearage that accumu-
lates over the 12-month
period of the plan shall be
a PIPP arrearage.

5. if a customer fails to make
the PIPP budget payment
plan payments, he or she
may alroid disconnect by in-
forming the utility of his
or.her PIPP status and mak-
ing the PIPP payments re-
quired by Rule 4901:1-1-18-
04(B), O.A.C., or Section
II(C) of this stipulation.
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F. Additional Utility Commitments:

1. The Ohio gas companies, the
Ohio electric companies and
the combination companies
agree to continue to pro-
duce and distribute educa-
tional information concern-
ing the PIPP program, and
to explain upon inquiry the
qualification criteria, en-
rollment procedures and ad-
ministrative provisions of
the PIPP program, and to
make available to eligible
customers information about
the availability of the
PIPP program.

2. The Ohio gas companies, the
Ohio electric companies and
the combination companies
agree to consider all op-
portunities to make addi-
tional governmental or
^ther non-utility assis-
tance available to PIPP
customers, and to cooperate
with and take advantage of
such programs, to the ex-
tent doing so will not in
any way, directly or indi-
rectly, encourage or result
in additional energy con-
sumption by PIPP customers,
discourage payments of ac-
counts by PIPP customers on
their own behalf, or result
in an increase in deferred
PIPP arrearage balances or
the PIPP rider rates.

G. Ohio gas companies, the Ohio elec-
tric companies, and the combination
companies may, upon written notice
to the Commission referencing the
stipulation, make some or all of the
following changes in their current
PIPP-related accounting procedures:
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1. Eliminate the distinction
between "Pre-PIPP" balances
and arrearages incurred by
customers while errolled in
the PIPP program, and in-
clude such Pre-PIPP bal-
ances in the amounts eli-
gible for PIPP rider re-
covery and for the arrear-
age credit provided for
herein.

2. Include the recovery of
"Post-PIPP" arrearages
incurred by customers no
longer income eligible for
the PIPP program, but par-
ticipating in the 24-month
PIPP grace period.

3. Eliminate the 12-month
aging period for arrearages
before they become eligible
for inclusion in the calcu-
lation of the PIPP rider,
and substitute any lesser
aging period which is at
least of two-months ^.ura-
tion.

4. Initiate, not more than
once annually, Commission
proceedings to adjust their
PIPP rider to "true-up" the
applicable surcharge rate
so that, as nearly as pos-
sible, the PIPP rider rate
recovers, over the course
of a year, an amount equal
to the PIPP arrearages (in-
cluding both Pre-PIPP and
Post-PIPP designated
amounts) accumulated over
that year plus the uppro-
priate carrying charges and
amortization amounts prev-
iously included from prior
years, plus or minus any
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deficiency or excess re-
covery recovered by the
rider during the prior
year.

H. The signatories further agree, among
other things, that:

1. The elimination of the Pre-
PIPP distinction and the
reduction of the aging
period before PIPP arrear-
ages qualify for recovery
may, if adopted by a signa-
tory utility, have working
capital implications. The
PIPP rider rate calculation
will be net of any working
capital component relating
to Pre-PIPP or PIPP if now
included in the current
base rate, and any other
working capital implica-
tions shall be addressed in.
each such signatory util-
ity's next base rate case.

2. The signatory utilities'
respective ability to
implement the provisior.s of
the stipulation may be sub-
ject to computer-related
constraints, but shall be
exercised in as prompt and
efficient manner as cir-
cumstances permit.

3. The signatories shall not
propose any further changes
to the PIPP program of the
signatoty utilities, other
than adjustment to the PIPP
rider (other than by agree-
ment of the utility and all
directly affected parties),
for a period of four years
from the date of the Com-
mission order adopting and
approving this stipulation.
The Commission may, on its
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iwn initiative, recoqnize
+i emergency relating to
weather or customer condi-
cions and under those cir-
cumstances, order changes
in the PIPP program.

4. 5ma11 utilities that do not
have a PIPP rider will be
exempt from the new re-
quirements brought on by
this stipulation and the
other previously referenced
settlement agreements until
such time as they propose
to institute a rider.

S. The utilities and staff
agree to continue their
commitment to weatheriza-
tion and energy efficiency
programs.

-10-

3) As noted above, the parties to the stipulation
include, as part of the stipulation, the side-
agreement entered into by the Centerior com-
panies, i.e., The Toledo Edison Company and
The Cleveland Electric Illuminating Company,
and tho side-agreement entered into by The
Dayton Power and Light Company. These side
agreements specifically describe/limit the
applicability of certain provisions of the
stipulation in each of those utilities, ser-
vice areas. For example, DP&L as a result of
the opinions and orders in Case Nos. 91-414-
EL-AIR and 91-415-GA-AIR, dated JanuarT 22,
1992 and February 20, 1992, current'.v nas in
its tariffs an arrearage crediting program, a
program whose terms are not compatible with
the arrearage crediting program set forth in
the main stipulation. The side agreement
involving DP&L protects the arrearage credit-
ing program already in force in the DP&L ser-
vice area. Similarly, the separate stipula-
tion entered into by the Centerior companies
describe how the arrearage crediting program
will operate in the service areas of The
Toledo Edison Company and The Cleveland Elec-
tric Illuminating Company, as well as specifi-
cally not requiring these companies to provide
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either the PIPP balanced budget payment plan
or the so-called two-tiered payments for PIPP
customers at or below 50 percent of the feder-
al poverty level. The separate agreement of
the Centerior companies also sets forth the
applicability of t_.K late payment service
charge as these charges are assessed against
The Toledo Edison Company's PIPP customers.

4) By Entry dated September 24, 1993, this matter
was scheduled for hearing to begin at 10:00
a.m. on October 7, 1993. The purpose of the
hearing was limited to a review of the incre-
mental changes to the PIP plan proposed in the
stipulation and the side agreements.

5) The ultimate question we must answer in con-
ducting our review of the stipulation in this
case is whether the stipulation, in light tf
the record, is reasonable. in considering the
reasonableness of a settlement, the Commission
has previously recognized a need to analyze
the following criteria:

A. Is the settlement a product of ser-
ious bargaining among capable,
knowledgeable parties?

B. Does the settlement, as a package,
benefit ratepayers and the public
interest?

C. Does the settlement package violate
any important regulatory principle
or practice?

See In the Matter of the Restatement of the
Accounts and Records of The Cincinnati Gas &
Electric Company, The Dayton Power an Light
Coni an and Columbus & Southern O io E ec
Company, Case No. 83-118 7 -EL-UNC (November 26,
1985), and Cleveland Electric Illuminating
Company, Case No^. 88-170-EL-AIR (January 31,
1989). Further, the Ohio Supreme Court has
endorsed the Commission's effort using these
criteria to resolve cases in a method economi-
cal to ratepayers and public utilities. Con-
sumers' Counsel v. Pub. Util. Comm., 64 oF^10
St. 3d 12 3 , 126 (19 92). Moreover, the court
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stated that the Commission may place subs
tial weight on the terms of a stipulatiol
even though the stipulation does not bin,
Commission. Id.

Ohio Edison, CCUR, and IEC oppose the stipula-
tion in part or in whole. CCUR and IEC argue
implicitly or explicitly that the stipulation
does not meet the criteria established by the
Commission. However, none of these parties
attacks the reasonableness of the stipulation
as a whole; rather, these parties argue that
the stipulation is unreasonable or unlawful
with respect to certain provisions contained
in the stipulation. At the outset, the Com-
mission points out that we intend to review
the stipulation as a package, based on the
evidence, to determine whether it is just and
reasonable. Accordingly, we will examine the
objections to the stipulation of the parties
to determine whether they are sufficient to
warrant rejection of the entire package. The
great majority of the parties to these pro-
ceedings representing a wide variety of inter-
ests are proposing the stipulation before us.
If these parties, representing all the gas
utilities, dll but one of the electric util-
ities, staff, OCC, and various groups repre-
senting low-income cvnsumers believe the
changes they recommend are necessary, it is
appropriate in a broad stipulation such as the
one before the Commission to extend great
weight to their collective judgment. it is
not necessary to require the same degree of
proof in the case of a widely supported
stipulation as that required in a fully
contested case, so long as the Commission
conducts the review set forth above. If the
same degree of proof were necessary there
would be no reason to have stipulations be-
cause no time ot effort would be saved. If
the elements in a stipulation had to be proved
to the same extent as proposals in a fully
contested case, no stipulating party would be
able to reserve its position on the merits of
the matters resolved and limit such concur-
rence only for the purposes of the stipulation
because the tribunal would have to make ulti-
mate findings in any event. It is not sound
public policy nor efficient trial practice to
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require the same degree of proof. It is
appropriate for the Commission to rely on the
collective judgment of the parties where
support for the stipulation is broadly based,
as is clearly evident here.

6) Lisa M. Kirk, Chief of the Public Interest
Center in the Commission's Consumer Services
Department, and Douglas R. Maag, Division
Chief, Energy and Water Division in the Com-
mission's Utilities Department, testified in
support of the stipulation including the two
side agreements. The staff witnesses stated
that they did not review each individual com-
ponent of the stipulation or the side agree-
ments on a stand-alone basis but reviewed the
stipulation and the side agreements in their
entirety. Each testifies that the stipulation
and the side agreements are reasonable since
they present additional opportunities to cus-
tomers to maintain utility services during the
heating season as well as presenting these
customers additional opportunities for satis-
fying payment obligations both at rate levels
reasonable for all customers. Thus, the staff
witnesses conclude that the stipulation is in
the public interest. Finally, the staff wit-
nesses noted that the stipulation is a product
of lengthy and serious bargaining among cap-
able, knowledgeable parties representing a
diverse group of interests (Staff Exs. 1 and
2).

7) Ohio Edison is alone among Ohio utilities in
opposing the stipulation. Ohio Edison Corapany
opposes, as applied to it, that portion of the
stipulation generally referred to in these
proceedings as the two-tiered payment option.
Pursuant to that provision, as noted above,
PIPP customers at or below 50 percent of the
federal poverty level who utilize electricity
as their secondary heat source may make pay-
ments of three percent of monthly household
income notwithstanding Rule 4901:1-18-04(B)-
(2), O.A.C.; for purposes of this payment the
PIPP period is that defined in Rule 4901:1-18-
05(C), O.A.C. In his testimony, Douglas S.
Elliot, Manager of the Customer Accounts De-
partment for Ohio Edison Company, states that
his company would voluntarily implement the
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remaining portions of the stipulation but that
the costs the company will incur because of
the imposition of the two-tiered structure,
estimated at $900,000 annually, are unwar-
ranted in light of the lack of expressed dis-
satisfaction with the status quo on the part
of the company's customers and in the presence
of a downward trend of winter period discon-
nections of electric service in the company's
service area (Ohio Edison Ex. 1, at 4; Tr. I,
114).

8) As noted at Finding 5, above, the Commission
must look at the stipulation and side agree-
ments as one proposal. we recognize that each
provision was bargained for by at least one of
the parties, and that that party in turn gave
up something it wished in the agreement or ac-
cepted something in the agreement it otherwise
would not have accepted. Thus, for the Com-
mission to approve the stipulation, it is im-
portant that the Commission find the agreement
reasonable in its totality.

Ohio Edison rejects, as applied to it, the so-
called two-tiered payment plan for PIPP cus-
tomers who use electricity as a secondary heat
source and whose income is less than 50 per-
cent of the federal poverty level. Ohio Edi-
son does not reject the data reporting re-
quirements of Commission staff, data the Com-
mission could require Ohio Edison to provide
regardless of the stipulation. More impor-
tantly, Ohio Edison has volunteered to reduce
the amount of time PIPP arrearages are aged,
thus shortening the amount of time that Ohio
Edison must wait to recover these revenues.
Even assuming that Ohio Edison's cost estimate
of $900,000 for the "two-tiered payment plan"
is accurate, the amount quoted is de minimus
given the company's customer base and s- a3es.
The $900,000 cost figure calculated by Ohio
Edison does not recognize any sums accruing to
Ohio Edison because of the almost total elimi-
nation of the aging of PIPP arrearages. Ohio
Edison's rejection of the two-tiered payment
plan, a.plan which provides economic relief to
Ohio Edison customers earning less than 50
percent of the federal poverty level, combined
with Ohio Edison's acceptance of revenues it
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would not otherwise be due except for other
provisions in the stipulation is, to say the
least, curious. It is particularly curious
given the fact that none of the other electric
utilities regulated by the Commission have
opposed this stipulation. Ohio Edison may
feel that this single provision of the stip-
ulation is not in its interest as a corporate
entity; however, that is not, as noted above,
the test we must use to review the entire pro-
posed stipulation. Thus, the Commission re-
jects the objections of Ohio Edison Company.

9) CCUR objects to the adequacy of notice and
opportunity for hearing. CCUR also objects
that the proposed side agreements are dis-
criminatory and unlawful; that the arrearages
crediting provisions are discriminatory and
unsupported by the record; that the niodifica-
tions to the payment plan are insufficient to
address the emergency; that the even-billing
provisions of the stipulations are unreason-
able and discriminatory; that the moratorium
provision is unreasonable and improper; and,
that the three-year phase-in of the 88-column
report is unreasonable and unsupported by the
record.

10) while the hearing in this case was held on an
expedited schedule, the schpdule itself did
not prejudice the due process needs of any of
the parties. No party, not even CCUR, filed
an interlocutory appeal rzgarding this issue.
Contrary to the argumenty of CCUR, the pro-
posed side agreements are not discriminatory.
While these side agreements may contain dif-
ferent provisions from those contained in the
main stipulation or from each other, each
customer similarly situated in the service
territory of a regulated gas, electric, or
combination company is treated the same. The
same is true for th^: arrearages crediting pro-
visions. while the provisions of the stipula-
tion do not resolve all the problems of the
low-income consum::r to the satisfaction of
CCUR, the terms of the stipulation and the
side agreements provide for more benefits for
these customers than the terms of the current
PIPP. The scope of the review in this case
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goes to the reasonableness of the stipulation
before us. The fact that other proposals
might in some eyes be more desirable is not
controlling to a decision in this case. The
question here is whether the stipulation,
including side agreements, is reasonable.

CCUR's arguments related to the modifications
to the payment plan, the even-billing provi-
sion, the moratorium on raising the issue of
amending PIPP, and the three-year phase in of
the 88-column report are not supported by the
record.

11) IEC, representing a number of large industrial
gas and electric users, objects to the stipu-
lation and the side agreements incorporated
therein on five grounds:

A. This proceeding is unlawful as a
rulemaking proceeding because the
outcome will render a system that is
non-uniform in application.

B. The proposed PIPP changes have no
proximate relationship to disconnec-
tions during the winter months oc-
casioned by an inability to pay and,
therefore, no need for these changes
exists.

C. Adoption of these PIPP program ex-
tensions and expansions without a
clear demonstrated emergency or need
therefor, and without regard to
their cost and cost burden, is both
unreasonable and arbitrary.

D. The change in the structured recov-
ery of PIPP costs and the additional
costs imposed upon energy intensive
industrial customers is arbitrary
and unreasonable.

E. The stipulation does not reflect a
diversity of interests and should
not be hastily adopted.
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12) The Commission is not persuaded by IEC's argu-
ments. It is not significant in the case be-
fore us whether this proceeding is legislative
or adjudicatory in nature. The tests of rea-
sonableness are met regardless. Contrary to
IEC's arguments, the provisions of the stipu-
lation and side ag:eements presented to the
Commission in these cases will be applied on a
uniform basis within the service areas of each
of the companies involved. IEC is also incor-
rect in its assertion that the elements of the
stipulation have not been subjected to the
appropriate tests of reasonableness. Staff
witnesses Maag and Kirk examined the stipula-
tion as a whole and determined that it is the
result of serious bargaining among knowledge-
able parties; is reasonable as a package; rep-
resents reasonable PIPP rate administration;
and is consistent with current regulatory de-
cisions relating to PIPP (Staff Exs. 1 and 2).
This is the appropriate standard to apply to a
stipulation presented to this Commission to
which one or more parties have objected.
Office of Consumers' Counsel v. Pub. Util.
Comm., 64 Ohio St. 3 d 123 9).

it is clear that the Commission has jurisdic-
tion to make changes with regard to the PIPP.
With regard to the PIPP, itself, the Supreme
Court of Ohio in Mont omer Count Board af
Commissioners v. Pub. Util. Comm., 28 O o St.
3d 1, 174 (1986), found that:

... [I)t is clearly within the
PUCO's emergency powers under
R.C. 4909.16 to fashion such
relief as that provided by the
PIP plan and we find the plan of
the commission to be manifestly
fair and reasonable as a solution
to the crisis.

Thus, it is within the jurisdiction of this
Commission to modify the PIPP pursuant to its
emergency powers as long as the emergency
exists. As found by the Commission, the emer-
gency situatior. related to the inability of
Ohio's low-income citizens to pay for heating
utility service in full and in a timely manner
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still exists. See In the Matter of the Inves-
ti ation into Lon -Term Solutions Concerning
Disconnection o Gas and Electric Service in
Winter Emerencies, Case No. 3303-GE-COI
(PF-iase I), E

g
ntry ated October 21, 1993.

Also contrary to IEC's argument, it does not
require a change in the extent of the emer-
gency for the Comnission to alter its response
to the emergency. In the case before us it is
clear that PIPP arrearages have become an im-
pediment to some low-income consumers from
taking employment. Part of the response con-
tained in the stipulation, the arrearage cred-
iting program, addresses this issue.

IEC challenges the arrearage crediting compo-
nent of the stipulation as unreasonable and
unlawful (IEC Brief at 16-20). IEC charact-
erizes the program as an illegal debt forgive-
ness program (Id. at 18). IEC is clearly mis-
taken. The arrearage crediting program is
nothing more than a rate incentive program
similar to other such programs implemented by
the Commission (Tr. I, 46, 87). The purpose
of the program is to provide PIPP customers
with an incentive to get off and stay off of
PIPP (Id. at 87). Such a result clearly bene-
fits all rate payers because henceforth a PIPP
customer will pay his or her entire bill not
just the PIPP amount of the bill.

The Commission currently operates similar
programs for industrial and commercial custom-
ers pursuant to Section 4905.31, Revised Code.
To encourage the expansion of business in a
particular service area, the Commission allows
the use of economic development rates (EDR).
See Cincinnati Gas & Electric Com an , Case
No. 91-410-EL-AIR (May 12, 198 ), at 48. EDR
rates allow the customer to pay a lower rate
and the utility to recover half of the lost.
revenues from all other ratepayers through
base rates (Id. at 49). The arrearage credit-
ing program accomplishes the same purpose by
allowing the former PIPP customer to pay a
reduced rate while the utility recovers half
of the arrearage (the half that is credited)
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through the PIPP rider. The arrearage credit-
ing program is an EDR for residential ratepay-
ers or EDR is PIPP for the industrial and or
commercial ratepayers.

It is equally clear that the Commission has
the authority to implement the atrearage cred-
iting program. The Commission has broad au-
thority to increase rates under its emergency
powers contained in Section 4909.16, Revised
Code. It states that "The commission . . . may
temporarily alter, amend .. any existing
rate." The Supreme Court of Ohio has consis-
tently recognized the Commission's authority
to increase rates pursuant to section 4909.16,
Revised Code, Cit of Amherst v. PUCO, 46 Ohio
St. 2d 256, 257, 348 N.E. 2d 330, 33 1 (1976).
Further, the court has extended the authority
to increase rates pursuant to Section 4909.16,
Revised Code, to the PIPP program, Montgomery
County Board of Commissioners v. PUCO,o
St. 3d 171, 174, 503 N.E. 2d 5, 170 (1986).
The arrearage crediting program is simply part
of the PIPP program properly implemented under
Section 4909.16, Revised Code. The same is
true of the remaining components of the stipu-
lation.

The Commission staff has determined that it
requires additional data regarding the opera-
tion of the PIPP program. The implementation
of the 88-column report is a response to that
need. It is not our purpose here to review
each of the provisions contained in the stipu-
lation and in the side agreements on a stand-
alone basis to determine if it is reasonable.
We have used the examples of the arrearage
crediting program and the 88-column report to
indicate that our review has attempted to
determine whether the changes are reasonable.
We find that they are.

Our review of the stipulation and the side
agreements indicate that the cost of the PIPP
program, over time, is unlikely to increase
any great amount because of the stipulation
and the side agreements, themselves. It is
true, however, that the accelerated recovery
of some of these costs will make it appear, in
the short-term, that the costs of the program
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have increased. Staff witness Maag testified
that the cost of the components of the stipu-
latior, will be miniroal (Tr. II, 129). The
only evidence of record ib that the cost will
not exceed $3.5 million statewide (CCUR Ex.
6). In light of that evidence, it is clear
that the impact of the stipulation on indus-
trial customers is de minimus. Industrial
custemers will pay Less than half the costs
associated with the stipulation. Addition-
ally, no element of the stipulation changes
the method of cost recovery used in the PIPP
program. Cost recovery on a per kwh basis is
not disturbed nor is it at issue in these
proceedings. Neither IEC nor any other party
proposed or presented evidence concerning such
a change. In light of the de minimus effect
of the proposed stipulation on incustrial
energy consumers and the failure of IEC to
present any evidence concerning the alleged
burden on industrial customers, IEC's objec-
tion concerning the per kwh recovery of costs
is denied.

Finally, contrary to the statement of IEC, the
stipulation and the side agreements incorpo-
rated therein do enjoy the support of a wide
group of interests.

13) Rule 4901-1-30, O.A.C., permits stipulations
of the type presented here. While this Com-
mission is never bound by a stipulation, we
believe such agreements between parties to be
entitled to careful consideration. See, e.g.,
The Cincinnati Gas and Electric Company, Case
No. 76-302-EL-AIR, (May 4, 1977). It is ciear
to this Commission after a careful review of
the stipulation including the side agreements,
the testimony of the witnesses in this case,
and other evidence of record, that the terms
of the stipulation meet the criteria set forth
in Finding 5, above, and represent a reason-
able resolution of the issues in this case.
We are particularly impressed with the breadth
of the coverage of the stipulation. Low-
income residential customers benefit from ad-
ditional payment plans which reduce the like-
lihood of winter disconnections. All residen-
tial customers benefit from the stipulation's
requirement that the utilities produce and
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distribute educational information about P;
that utilities continue weatherization and
encrgy efficiency programs; and by the cha!
to the PIPP program. All classes of custo'.--__
benefit from the four-year moratorium on
changes to the PIPP program and by the addi-
tional data reporting requirements. The
stipulation contains the above-cited benefits;
yet, creates no undue burden on any cust:aer
class. Nor do the stipulation and side Lars
violate any important regulatory principles or
practices. We find the stipulation, including
the side agreements to be a reasonable re-
sponse to the continuing emergency. There-
fore, we adopt the stipulaticn in its entire-
ty. In so finding, however: we must nota that
we do agree with the assessment of The Dayton
Power and Light Company ir; rena*ri to the stip-
ulation including the aide ao.-:ement to which
it is a party:

It (the settlement) is ... an at-
tempt to provide immediate, real
life answers to immediate, real life
issues. While the Settlement at-
tacks the symptoms, it is certainly
not a complete cure for the problems
of low-income customers. That cure
can not and will not come from the
public utility industry or the Com-
mission. For now, the Settlements
provide reasonable changes which
will help address PIP program
issues....

(DP&L Brief at 10-11).

It is, therefore,

ORDERED, That the stipulation and Recommendation filed in
this case on September 24, 1993, including the side-agreement
entered into by the Centerior companies and the side-agreement
entered into by The Dayton Power and Light Company, be adopted.
Tta terms of the stipulation are applicable to each gas, electric,
and combination company with a PIPP tariff rider on file with this
Commission. It is, further,

ORDERED, That each of the above-captioned cases be closed as
a matter of record. It is, further,
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ORDERED, That a copy of this Finding and order be served upon

each party of record.
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