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EXPLANATION OF WHY THIS CROSS-APPEAL RAISES A SUBSTANTUI.
CONSTITUTIONAL OUESTION OR ISSUE OF GREAT PUBLIC OR

GENERALINTEREST

This cross-appeal raises the issue of whether Ohio's recently-enacted Adam

Walsh Act ("AWA") requires that a trial court hold a hearing pursuant to R.C.

295o.i1(F)(2) before determining whether Tier III offenders classified under the former

Megan's Law may be relieved from the statute's community notification requirement.

The Eighth District Court of Appeals interpreted R.C. 2950.1i(F)(2) to hold that the

General Assembly only intended a hearing for Tier III offenders who are newly-

designated under the Adam Walsh Act, and that the old community notification status

of the previously classified offenders under Megan's Law exempted previously-classified

offenders from such a community notification hearing under R.C. 2950.11(F)(2).

Ohio's Adam Walsh Act, often referred to as "Senate Bill io," effective July 1,

2007, reorganizes Ohio's sex-offender registration scheme. Instead of having three

levels for "sexually oriented offenders," "habitual sex offenders," and "sexual predators,"

the new law employs three "Tiers," and it assigns offenders to such tiers based on the

offense of conviction and/or the number of convictions. See R.C. 2950.01(E), (F), & (G).

It removes discretion from the trial court in classifying an offender, which oftentimes

produced illogical results.

This Honorable Court is currently reviewing the constitutionality of the Adam

Walsh Act in a series of cases accepted for review, including Chojnacki v. Dann, Case

Nos. 20o8-o991, 2008-0992, In re Smith, Case No. 20o8-1624, In re Gant, Case No.

2008-2257, In re G.B.S., Case No. 2008-1926, and State v. Bodyke, Case No. 2oo8-

2502.

This appeal, however, does not raise the constitutionality of the Adam Walsh Act,
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but rather the mechanical operation of the relief from community notification procedure

set forth in R.C. 2950.11(F)(2) as it pertains to those Tier III offenders who were

previously classified under the former R.C. 2950.11. R.C. 2950.ii(F)(2) provides that

"[t]he notification provisions of this section do not apply to [Tier III offenders] if a court

finds at a hearing after considering the factors described in this division that the person

would not be subject to the notification provisions of this section that were in the

version of this section that existed immediately prior to the effective date of this

amendment." The statute then goes on to list eleven factors a court should consider

before allowing relief from notification. Importantly, the statute does not distinguish

between offenders previously classified under Megan's Law and offenders newly

classified under the Adam Walsh Act.

A large number offenders classified under the former Megan's Law now qualify as

Tier III offenders and may be subject to a community notification based on the plain

words of R.C. 2950.11. If such offenders are automatically exempted from a community

notification hearing based on their prior disposition under the former Megan's Law, the

plain intent of R.C. 295o.11(F)(2) will have been frustrated. The statute clearly requires

that trial courts hold a de novo hearing and make an individualized determination

regarding previously classified offenders as well as newly classified offenders.

The State submits that there is great need for a uniform and consistent treatment

of newly classified AWA offender and previously classified Megan's Law offenders

seeking relief from community notification under R.C. 295o.ii(F)(2), a statute that the

Eighth District below criticized as "wrought with confusion." Gildersleeve et al. v.

State, Cuyahoga App. Nos. 91515-91519, 91521-91532, 2oo9-Ohio-2o3i, at ¶ 56. The

State therefore requests that this Honorable Court exercise its discretionary jurisdiction
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and accept this cross appeal on its merits in order to determine whether the relief-from-

community-notification hearing required by R.C. 2950.11(F)(2) applies to both Tier III

offenders previously classified under Megan's Law, as well as those Tier III offenders

newly classified under Ohio's Adam Walsh Act.

EXPLANATION OF TVHY THE APPELLANT'S APPEAL ALSO RAISES
SUBSTANTIAL CONSTITU'I'IONAL QUESTIONS AND IS ALSO A MATTER

OF GREAT PUBLIC AND GENERAL INTEREST

The appellants / cross-appellees have brought a systematic challenge to the

constitutionality of the Adam Walsh Act under the Ohio and U.S. Constitutions. While

the parties ultimately disagree on the merits of the issues presented by appellants /

cross-appellees ("offenders" or "registrants") in this case, appellee / cross-appellant

("the State") agrees that this case is worthy of Supreme Court review due to the

importance of applying Ohio's Adam Walsh Act to a large class of registrants similarly

situated to those in this case, i.e., retroactively reclassifying offenders under the Adam

Walsh Act who were previously classified under the former Megan's Law. This

Honorable Court has already accepted a case to address identical constitutional

questions, State v. Bodyke, Case No. 2oo8-2502. The State therefore submits that this

Honorable Court should accept jurisdiction of the registrants' propositions of law and

hold the registrants' appeal for decision in Bodyke.

STATEMENT OF THE CASE AND RELEVANT FACTS

In its opinion in this case, the Eighth District succintly summarized the relevant

procedural and substantive facts at issue:

{¶ 1} This case consists of 17 consolidated appeals involving 17 appellants
convicted of various sex offenses who had previously been classified under
H.B. 18o, Ohio's Megan's Law (former R.C. Chapter 2950), and have now
been classified under S.B. 1o, Ohio's Adam Walsh Act ("AWA"). * * *
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{¶ 2} Appellants were notified by the Ohio Attorney General via registered
letter that they would be reclassified under the AWA. They filed petitions
challenging their reclassification under the AWA, as well as a request for a
preliminary injunction to prevent the AWA from applying to them until
the court ruled on their petitions. Several appellants who had been
classified as a Tier III offender also requested the court to relieve them of
community notification.

{¶ 3} The trial court consolidated the cases, held a hearing, denied the
petitioners' challenges and preliminary injunction request, and found the
AWA to be constitutional.

Gildersleeve, supra, at ¶11 1-3 (footnotes omitted).

The Eighth District upheld the constitutionality of Ohio's Adam Walsh Act under

both the United States and Ohio constitutions, but reversed and remanded for those

Tier III offenders who were not previously subject to community notification under

Megan's Law, holding that they are exempt from community notification under R.C.

2950.ii(F)(2). The Eighth District also held that language of R.C. 295o.11(F)(2)

requiring the trial court to hold a hearing on community notification applies only to Tier

III offenders who are newly classified under Ohio's Adam Walsh Act, and does not

require any hearing for Tier III offenders who were previously classified under Megan's

Law. Id., at ¶¶ i7-54, 55-79.

It is from this holding that the State brings the instant appeal, seeking Supreme

Court review for the purposes of clarifying whether the relief-from-community-

notification hearing required by R.C. 2950.ii(F)(2) applies to both Tier III offenders

previously classified under Megan's Law, as well as those Tier III offenders newly

classified under Ohio's Adam Walsh Act.

LAW AND ARGUMENT

PROPOSITION OF LAW I(AS FORMULATED BY APPELLANTS / CROSS-

APPELLEES): APPLICATION OF SENATE BILL 10 ("OHIO'S ADAM

WALSH ACT") TO OFFENDERS WHOSE CRIMES OCCURRED BEFORE
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ITS EFFECTIVE DATE VIOLATES THE Ex POST FACTO CLAUSE OF THE

UNITED STATES CONSTITUTION.

PROPOSITION OF LAW II (AS FORMULATED BY APPELLANTS / CROSS-
APPELLEES): APPLICATION OF SENATE BILL 10 ("OHIO'S ADAM
WALSH ACT") TO OFFENDERS WHOSE CRIMES OCCURRED BEFORE
ITS EFFECTIVE DATE VIOLATES THE RETROACTIVITY CLAUSE OF THE

OHIO CONSTITUTION.

PROPOSITION OF I.AW III (AS FORMULATED BY APPELLANTS /

CROSS-APPELLEES): APPLICATION OF SENATE BILL 10 ("OHIO'S

ADAM WALSH ACT") TO OFFENDERS WHO WERE PREVIOUSLY

CLASSIFED UNDER OHIO'S MEGAN'S LAW EFFECTIVELY VACATES

VALID JUDICIAL ORDERS9 AND VIOLATES THE SEPARATION OF

POWERS DOCTRINE EMBODIED IN THE OHIO CONSTITUTION.

PROPOSITION OF LAW IV (AS FORMULATED BYAPPELLANTS / CROSS-

APPELLEES): APPLICATION OF SENATE BILL 10 ("OHIO'S ADAM

WALSH ACT") TO OFFENDERS WHO HAVE PREVIOUSLY BEEN

SENTENCEDFOR SEX OFFENSES VIOLATES THE DOUBLE JEOPARDY

CLAUSES OFTHE OHIO AND UNITED STATES CONSTITUTIONS.

PROPOSITION OF LAW V(AS FORMULATED BY APPELLANTS / CROSS-
APPELLEES): APPLICATION OF SENATE BILL 10 ("OHIO'S ADAM
WALSH ACT") TO OFFENDERS WHO HAVE PREVIOUSLY BEEN
SUBJECT TO THE PROVISIONS OF MEGAN'S I.AW VIOLATES DUE
PROCESS AND CONSTITUTES CRUEL AND UNUSUAL PUNISHMENT AS
PROHIBITED BYTHE OHIO AND UNITED STATES CONSTITUTIONS.

PROPOSr1'ION OF LAW VI (AS FORMULATED BY APPELLANTS / CROSS-

APPELLEES): APPLICATION OF SENATE BILL 10 ("OHIO'S ADAM

WALSH ACT") TO OFFENDERS WHO ENTERED INTO A PLEA

AGREEMENT Wr1'H THE STATE OF OHIO PRIOR TO THE EFFECTIVE

DATE OF SENATE BILL 10 CONSTITUTES A BREACH OF CONTRACT AND

IMPAIRS THE OBLIGATION OF CONTRACTS AS PROTECTED BY THE

OHIO AND UNITED STATES CONSTITUTIONS.

The registrants have brought a systematic challenge to the constitutionality of the

Adam Walsh Act under the Ohio and U.S. Constitutions. While the parties ultimately

disagree on the merits of the issues presented by the registrants in this case, the State

agrees that this case is worthy of Supreme Court review due to the importance of

applying Ohio's Adam Walsh Act to a large class of registrants similarly situated to those
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in this case, i.e., retroactively reclassifying offenders under the Adam Walsh Act who

were previously classified under the former Megan's Law. This Honorable Court has

already accepted a case to address identical constitutional questions, State v. Bodyke,

Case No. 2oo8-2502. The State therefore submits that this Honorable Court should

accept jurisdiction of the registrants' propositions of law and hold the registrants' appeal

for decision in Bodyke.

PROPOSTTION OF LAW VIII (IN SUPPORT OF CROSS APPEAL): FOR
THOSE TIER III OFFENDERS WHO WERE PREVIOUSLY CLASSIFIED
UNDER THE FORMER R.C. 295o.11 AND ARE EXEMPTABLE FROM
COMMUNITY NOTIFICATION BECAUSE THEY WERE NOT SUBJEGT TO
COMMUNTTY NOTIFICATION UNDER THE FORMER R.C. 2950.11, R.C.
2950.11(F)(2) NOW REQUIRES THE TRIAL COURT TO FIRST HOLD A
HEARING AND MAKE AN INDIVIDUALIZED DETERMINATION BEFORE
RELIEVING THE OFFENDER OF COMMUNITY NOTIFICATION
REQUIREMENTS.

In its opinion in this case, the Eighth District Court of Appeals held that R.C.

2950.ii(F)(2)1 does not require a trial court to hold an individualized hearing for those

1R.C. §295o.ii(F)(2) provides that

The notification provisions of this section do not apply to a person
described in division (F)(1)(a), (b), or (c) of this section if a court finds at a
hearing after considering the factors described in this division that the
person would not be subject to the notification provisions of this section
that were in the version of this section that existed immediately prior to
the effective date of this amendment. In making the determination of
whether a person would have been subject to the notification provisions
under prior law as described in this division, the court shall consider the
following factors:
(a) The offender's or delinquent child's age;
(b) The offender's or delinquent child's prior criminal or delinquency
record regarding all offenses, including, but not limited to, all sexual
offenses;
(c) The age of the victim of the sexually oriented offense for which
sentence is to be imposed or the order of disposition is to be made;
(d) Whether the sexually oriented offense for which sentence is to be
imposed or the order of disposition is to be made involved multiple
victims;
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Tier III offenders who were previously classified under the former R.C. 2950.11

("Megan's Law"), and that those offenders are automatically exempt from registration

under the current version of R.C. 2950.11 ("Adam Walsh Act" or "AWA"). Gildersleeve,

supra, at ¶ 75. This holding countermands the plain wording, intent, and scheme of

Ohio's Adam Walsh Act for a large class of registrants whom the General Assembly

clearly intended to subject to community notification until a court specifically

determines otherwise. For that reason, the State submits that this important

proposition of law is worthy of Supreme Court review so that a statutory scheme whose

acknowledged purpose is "to provide increased protection and security for the state's

residents from persons who have been convicted of *** a sexually oriented offense or a

(e) Whether the offender or delinquent child used drugs or alcohol to
impair the victim of the sexually oriented offense or to prevent the victim
from resisting;
(f) If the offender or delinquent child previously has been convicted of or
pleaded guilty to, or been adjudicated a delinquent child for committing an
act that if committed by an adult would be, a criminal offense, whether the
offender or delinquent child completed any sentence or dispositional order
imposed for the prior offense or act and, if the prior offense or act was a
sex offense or a sexually oriented offense, whether the offender or
delinquent child participated in available programs for sexual offenders;
(g) Any mental illness or mental disability of the offender or delinquent
child;
(h) The nature of the offender's or delinquent child's sexual conduct,
sexual contact, or interaction in a sexual context with the victim of the
sexually oriented offense and whether the sexual conduct, sexual contact,
or interaction in a sexual context was part of a demonstrated pattern of
abuse;
(i) Whether the offender or delinquent child, during the commission of the
sexually oriented offense for which sentence is to be imposed or the order
of disposition is to be made, displayed cruelty or made one or more threats
of cruelty;
(j) Whether the offender or delinquent child would have been a habitual
sex offender or a habitual child victim offender under the definitions of
those terms set forth in section 2950.01 of the Revised Code as that section
existed prior to the effective date of this amendment;
(k) Any additional behavioral characteristics that contribute to the
offender's or delinquent child's conduct.

7



child-victim oriented offense" can be given proper effect in Cuyahoga County and

throughout Ohio. Gildersleeve, supra, at 116. quoting S.B. 1o, Section 5.

In State v. Lowe, 112 Ohio St.3d 507, 2007-Ohio-6o6, 861 N.E.2d 512, at ¶ 9, this

Honorable Court explained that "[t]he primary goal of statutory construction is to

ascertain and give effect to the legislature's intent in enacting the statute." Id, citing

Brooks v. Ohio State Univ. (1996), 1u Ohio App.3d 342, 349, 676 N.E.2d 162. "The

court must first look to the plain language of the statute itself to determine the

legislative intent." Lowe, supra, citing State ex rel. Burrows v. Indus. Comm. (1997), 78

Ohio St.3d 78, 81, 676 N.E.2d 519. "[The court] app[lies] a statute as it is written when

its meaning is unambiguous and definite." Lowe, supra, citing Portage Cty. Bd. of

Commrs. v. Akron, 1o9 Ohio St.3d 1o6, 20o6-Ohio-954, 846 N.E.2d 478, ¶ 52, and

State ex re1. Savarese v. Buckeye Local School Dist. Bd. of Edn. (1996), 74 Ohio St.3d

543, 545, 66o N.E.2d 463. "An unambiguous statute must be applied in a manner

consistent with the plain meaning of the statutory language." Lowe, supra, citing State

ex rel. Burrows, 78 Ohio St.3d at 81, 676 N.E.2d 519. Finally, "* * * a statute

susceptible of either of two opposing interpretations must be read in the manner which

effectuates, rather than frustrates, the major purpose of the General Assembly." Naylor

v. Cardinal Local School Dist. Bd. of Edn., 2oo69 Ohio St.3d 162, 168, 63o N.E.2d 725,

1994-Ohio-22, citing State v. Glass (1971), 27 Ohio App.2d 214, 219, 394, 273 N.E.2d

893> 897•

As an initial matter, the Eighth District properly explained the major purpose of

the Adam Walsh Act: " * *under S.B. 1o, sex offenders are placed by operation of law

into tiers based upon the crime they committed. Courts have no discretion to determine

that a sex offender should not be placed into a tier. Under both systems, offenders are
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essentially classified by the offense they committed." Gildersleeve, supra, at ¶ 35. The

Eighth District also explained, correctly, that "[a]fter reviewing R.C. 2950.11(F)(1) and

(2), we conclude that it is clear that the legislature intended for Tier III sex offenders to

be subject to community notification until a court determines otherwise."

The Eighth District then concluded, however, that it was unreasonable and

absurd to require previously-classified Tier III offenders (who had not been subject to

community notification under Megan's Law) to undergo another new hearing for the

purpose of determining whether those offenders would be subject to notification under

Megan's law. Gildersleeve, supra, at ¶¶ 74-5. Nevertheless, this is precisely what the

plain and unambiguous words of R.C. 295o.1i(F)(2) require. "The notification

provisions of this section do not apply to [Tier III offender] if a court finds at a hearing

after considering the factors described in this division that the person would not be

subject to the notification provisions of this section that were in the version of this

section that existed immediately prior to the effective date of this amendment." R.C.

295o.11(F)(2)

In formulating the R.C. 295o.1i(F)(2) relief-from-nohfication remedy, the General

Assembly eliminated any distinction between previously classified and newly classified

Tier III offenders. Instead, RC. 2950.11(F)(2) requires simply that the trial court hold an

individualized hearing, and the trial court make certain findings in support of any decision.

In formulating this relief-from-notification remedy, the General Assembly also abolished

the need of proving the likelihood-to-reoffend as a precondition for community

notification. With the precondition having been removed, the registrants' convictions

alone subject them to the community notification provision. See Connecticut Dept. of

Public Safety v. Doe (2003), 538 U.S. 1, 7-8 ("the fact that respondent seeks to prove - that
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he is not currently dangerous - is of no consequence under Connecticut's Megan's Lavv'

and "any hearing on current dangerousness is a bootless exercise").

The Eighth District seemed to limit its inquiry into whether an offender was or

was not previously ordered to undergo community notification under Megan's law. But

such a simplified approach defeats the intent of R.C. §295o.u(F)(2), which requires that

the court "shall consider" the enumerated factors before granting relief from

notification. In essence, the court must hold a de novo hearing to decide whether those

factors justify relief from notification. Those factors would be meaningless if the court

could merely decide that prior sexually-oriented-offender status was conclusive.

Instead, the plain words of the statute require that the Court must conduct a new

assessment, using the (F)(2) factors as the guideposts for whether an offender would

have been required to give notification under the former law.

The Eighth District was troubled that R.C. 295o.ii(F)(2) could allow either the

same judge or a successor judge to overrule an earlier decision that an offender was not

subject to notification under Megan's Law, fmding such a result "absurd" and

"paradoxical." Gildersleeve, at 175. Yet the State submits that the General Assembly's

plain words in 295o.ii(F)(2) require a hearing for all classes of'Iier III offenders, even if

the appeals court disapproves the policy behind the statute. The State similarly submits

that it would be unreasonable to subject the two classes of Tier III offenders (previously

classified vs. newly classifed) to a different legal standard for relief from notification

when there is no evidence that the General Assembly intended such a result. Indeed,

R.C. 295o.11(F)(1) provides that that " * * the duties to provide notices * * * apply

regarding any offender or delinquent child who is in any of the [Tier III] categories * *
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Based on the foregoing, the State submits that the Eighth District Court of

Appeals erroneously interpreted R.C. 295o.11(F)(2). Supreme Court review is therefore

necessary to give clear effect to the Ohio General Assembly's purpose to impose a

uniform standard of sexual offender classification and relief from community

notification.

CONCLUSION

The State respectfully requests that this Honorable Court exercise its jurisdiction

and agree to hear the state's cross-appeal on its merits. The State likewise requests that

this Honorable Court accept jurisdiction of the registrants' propositions of law

addressing the constitutionality of the Adam Walsh Act under the Ohio and U.S.

Constitutions as it applies to offenders previously adjudicated under Ohio's Megan's

Law.

The State further submits that there is also great need for a uniform and

consistent treatment of newly classified AWA offender and previously classified Megan's

Law offenders seeking relief from community notification under RC. 2950.ii(F)(2), a

statute that the Eighth District has criticized as "wrought with confusion." Gildersleeve

et al. v. State, Cuyahoga App. No. Nos. 91515, 91519, 91521, 91532, 2009-Ohio-2031, at

¶ 56. The State therefore requests that this Honorable Court exercise its discretionary

jurisdiction and accept the state's cross appeal on its merits in order to determine

whether the relief-from-community-notification hearing required by R.C. 298o.ii(F)(2)

applies to both Tier III offenders previously classified under Megan's Law, as well as

those Tier III offenders newly classified under Ohio's Adam Walsh Act.
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MARY J. BOYLE, J.:

T his case consists of 17 consoiiaated appeals involving 17 appeilants'

convicted of various sex offenses who had previously been classified under H.B.

180, Ohio's Megan's Law (former R.C. Chapter 2950), and have now been

classified under S.B. 10, Ohio's Adam Walsh Act ("AWA").Z Because we find

merit to appellants' eighth and ninth assignments of error, we affirm in part,

reverse in part, and remand.

Appellants were notified by the Ohio Attorney General via registered

letter that they would be reclassified under the AWA. They filed petitions

challenging their reclassification under the AWA, as well as a request for a

-preliminary injunction to prevent the AWA from applying to them until-the cour-t

ruled on their petitions. Several appellants who had been classified as a Tier III

offender also requested the court to relieve them of community notification.

The trial court consolidated the cases, held a hearing, denied the

petitioners' challenges and preliminary injunction request, and found the AWA

'See Appendix for list of appellants, the crime they were convicted of, their old
H.B. 180 classification, and their new S.B. 10 classification.

ZAll sections of S.B. 10 did not become effective on the same date. Sections 1 to
3 (and certain other provisions) became effective on July 1, 2007. The remaining
provisions (including when the tier classifications went into effect) became effective on
January 1, 2008. See Am.Sub.S.B. 10, Final Bill Analysis. The AWA and S.B. 10 will
be used interchangeably throughoi.it this opinion.
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to be constitutional. It is from this judgment that appellants now appeal, raising

nine assignments of error for our review.

"[I.] The retroactive application of Senate Bill 10 violates the Ex Post

Facto Clause of the United States Constitution.

"[II.] The retroactive application of Senate Bill 10 violates the

Retroactivity Clause of the Ohio Constitution.

"[fIl.] The retroactive application of Senate Bill 10 violates the separation

of powers doctrine.

"[IV.] Senate Bill 10 violates the Double Jeopardy Clause of the United

States Constitution and Section 10, Article I[,] of the Ohio Constitution.

'[-V,] -Senate-Bill-_X0,-a.s-applied to appellant.[s],..v.iolates the-United-States

and Ohio Constitutions' prohibition against cruel and unusual punishment.

"[VI.] Senate Bill 10's residency restrictions violate the due process

clauses of the United States and Ohio Constitution [sic].

"[VII.] The retroactive application of Senate Bill 10 constitutes a breach

of appellant's [sic] plea agreements and impairs the obligation of contract

protected by Article I, Section 10, Clause I of the United States Constitution and

Section 28, Article II[,] of the Ohio Constitution.

"[VIII.] The trial court erred by categorically denying appellants relief

from community notification pursuant to R.C. 2950.11(fl(2).

vpLb 68 i N03SQ ;4
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"[IX.] The trial court erred in dismissing appellants Mark Patterson and

ROl)ert Zamora's petitionS `r`v'Ith prejudice fOr falliilg ì.o appear at the April 23,

2008 hearing."

Back round

S.B. 10 modified former R.G. Chapter 2950 ("Megan's Law") so that it

would be in conformity with the federal AWA. The changes made to R.C.

Chapter 2950 by S.B. 10 altered the sexual offender classification system. Under

pre-S.B. 10, depending on the crime committed and the findings by the trial

court at the sexual classification hearing, an offender who committed a sexually

oriented offense could be labeled a sexually oriented offender, a habitual sex

-offender,--or-a sexual-.predator. --See-d'ormer-R.C..29.50_09.. _Each_classification

required registration and notification requirements.

Under Megan's Law, a sexually oriented offender was required to register

with the sheriff in the county of his or her residence, employment, and school

annually for ten years. A sexually oriented offender was not subject to

"community notification" of this information; i.e., the information a sexually

oriented offender was required to provide to the sheriff was not shared with the

public. A habitual sex offender was required to register his or her address

annually for 20 years and may or may not have been subject to community

^^b8 I 003-51 i
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notification. A sexual predator was required to register every 90 days for life

and W ac; su{l'l^eCt to CGmiiiunity iiGtificatioii.

S.B. 10 abolished those classifications. The new provisions leave little, if

any, discretion to the trial court in classifying an offender. See R.C. 2950.01.

Instead, the statute requires the trial court to classify an offender based solely

on his or her conviction. Depending on what crime the offenders committed,

they are classified as a Tier I, Tier II, or Tier III sex offender. R.C. 2950.01(E)-

(G). The tiers dictate the registration and notification requirements. Tier I is

the least restrictive tier, requiring a Tier I sex offender to register once annually

for 15 years, but there are no community notification requirements. Tier II

-r-equir-es-r-egis.t.r-ation-ever-y-180-da-y-sfor--25-years, but_itals.ohasm.ocommunit-y

notification requirements. Tier III, the most restrictive and similar to the

former sexual predator finding, requires registration every 90 days for life, and

community notification may occur every 90 days for life. See R.C. 2950.07 and

2950.11.

.The stated purpose of S.B. 10 is "*** to provide increased protection and

security for the state's residents from persons who have been convicted of, or

found to be delinquent children for committing, a sexually oriented offense or a

child-victim oriented offense ***." See S.B. 10, Section. 5. Similar language is

used in the purpose section of the federal act. ("In order to protect the public

10681 R00352
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from sex offenders and offenses against children, *** Congress in this chapter

estabiishes a compreh.ensive national system ior the registration of those

offenders ***.") Section 16901, Title 42, U.S. Code. Moreover, the Ohio

legislature has declared that the purpose of sex offender registration is not

punitive, but "to protect the safety and general welfare of the people of this

state." R.C. 2950.02(B). This statement of purpose antedates the present

amendment. See State v. Ferguson, 120 Ohio St.3d 7, 2008-Ohio-4824, ¶28.

Ex Post Facto and Retroactivity

In their first two assignments of error, appellants claim that the

application of S.B. 10 to crimes that occurred before January 1, 2008, violates

--- the Ex-P-ost-F-acto-Cla-useof-th- e-United-Sta-tes-Constitutionand the-Retroactivity-

Clause of the Ohio Constitution.

We start with the proposition that statutes, including amendments to

those statutes, that are enacted in Ohio are presumed to be constitutional.

Ferguson at ¶ 12. Therefore, unless appellants can demonstrate, beyond a

reasonable doubt, that S.B. 10 is unconstitutional, it remains valid. Id.

The Ex Post Facto Clause, Section 10, Article I, United States

Constitution, prohibits the passage of an enactment which may, inter alia,

criminalize acts that were innocent when committed or "`changes the

punishment, and inflicts a greater punishment, than the law annexed to the

V0 68 1 P903^3

/I



-6-

crime, when committed."' Miller v. Florida (1987), 482 U.S. 423, 429, quoting

/^CGLCGef U. LLLLI (1 I 90), 3 U.u. 30°6. Llliewisi:, t he RetPO&Cti"vlty Ciailsc, i.Cicctloii 28,

Article II, Ohio Constitution, bans the enactment of retroactive statutes that

impair vested, substantive rights, but not those rights that are merely remedial

and civil in nature. State v. Graves, 4th Dist. No. 07CA3004, 2008-Ohio-5763,

^ 11. Thus, both contentions turn upon whether Ohio's AWA is punitive, rather

than remedial.

At the outset, we note that this court has already addressed the issue of

whether the changes made to R.C. Chapter 2950 altered the statute such that

it is now punitive, rather than remedial. We held that the AWA is not punitive,

a-nd-does-no-"olate-either-the-Ohio-or-Jnited States-r-o.nstitutionaLclauses-at-

issue. State v. Ellis, 8th Dist. No. 90844, 2008-Ohio-6283; State v. Rabel, 8th

Dist. No. 91280, 2009-Ohio-350; and State a. Omiecinski, 8th Dist No. 90510,

2009-Ohio-1066.

Every other Ohio appellate district has also held that R.C. Chapter 2950,

as modified by S.B. 10, remains remedial in nature and is not punitive. See, e.g.,

Sewell v. State, 1st Dist. No. C-080503, 2009-Ohio-872; State v. King, 2d Dist.

No. 08-CA-02, 2008-Ohio-2594; In re Gant, 3dDist. No.1-08-11, 2008-Ohio-5198;

Graves, supra; In re Kristopher W., 5th Dist. No. 2008 AP030022, 2008-Ohio-

6075; Montgomery v. Leffler, gth Dist. No. H-08-011, 2008-Ohio-6397; State v.

'M1^^8 i FOO 35 4
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Byers, 7th Dist. No. 07C039, 2008-Ohio-5051; In re G.E.S., 9th Dist. No. 24079,
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State v. Williams, 12th Dist. No. CA2008-02-029, 2008-Ohio-6195. In addition,

federal courts that have addressed the issue have also reached the same result.

See United States v- Markel (W.D.Ark. 2007), 2007 U.S. Dist. LEXIS 27102; see,

also, United States v. Templeton (W.D.Okla. 2007), 2007 U.S. Dist. LEXIS 8930.

A. Ohio Supreme Court Cases on Former R. C. Chapter 2950

In State v. Cook, 83 Ohio St.3d 404, 1998-Ohio-291, the Ohio Supreme

Court addressed whether former R. C. Chapter 2950, as applied to conduct prior

to the effective date of the statute, violated the Ohio Constitution's prohibition

--on-r-etr-oactive-laws-and th- e- Ex--P-ost- FactoClause..of_the-u-nit.ed_States,

-Constitution. The Supreme Court noted that former R.C. Cliapter350 sought

to "protect the safety and general welfare of the people of this state," which was

a "paramount governmental interest." Id. at 417. It held that because the

statute was remedial rather than punitive, the registration provisions of former

R.C. Chapter 2950 also did not violate the Ohio Constitution's ban on retroactive

laws. Id. at 413. The Supreme Court reasoned that in light of the statute's

remedial nature, and because there was no clear proof that the statute was

punitive in its effect, the registration and notification provisions of former R.C.

^^^ot3l ^^03^^^^!
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Chapter 2950 did not violate the Ex Post Facto Clause of the United States

uonstltutlon. lU. at 1^f43.

Two years later, in State v. Williams, 88 Ohio St.3d 513, 2000-Ohio-428,

the Ohio Supreme Court addressed whether the registration and notification

provisions of former R.C. Chapter 2950 amounted to double jeopardy. The

Supreme Court held that because former R.C. Chapter 2950 was "neither

`criminal,' nor a statute that inflicts punishment," former R.C. Chapter 2950 did

not violate the Double Jeopardy Clauses of the United States and Ohio

Constitutions. Id. at 528. Subsequently, in State v. Wilson, 113 Ohio St.3d 382,

2007-Ohio-2202, the Ohio Supreme Court reiterated that "the

sex-offe-.nd.e =classification-prmce.edings under-_[former]-R.U. Chapter 29,59 are

civil in nature[.]" Id. at ¶32.3

3In Wilson, Justice Lanzinger, in a concurring in part and dissenting in part
opinion (joined by Justice O'Connor and Judge Donovan), opined: "While protection of
the public is the avowed goal of R.C. Chapter 2950, we cannot deny that severe
obligations are imposed upon those classified as sex offenders. All sexual predators and
most habitual sex offenders are expected, for the remainder of their lives, to register
their residences and their employment with local sheriffs. Moreover, this information
will be accessible to all. The stigma attached to sex offenders is significant, and the
potential exists for ostracism and harassment, as the Cook court recognized. Id., 83
Ohio St.3d at 418. Therefore, I do not believe that we can continue to label these
proceedings as civil in nature. These restraints on liberty are the consequences of
specific criminal convictions and should be recognized as part of the punishment that
is imposed as a result of the offender's actions." Wilson at ¶45-46.

V^^6 61 fXD 3 5 6^U
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Former R.C. Chapter 2950 was amended by S.B. 5 in 2003. The

affiendYnents i' --- ''uC_ • «__xlla.l at.. a
,.

^iJ i'eqliireu^ ^ue SlgnatlOn ^C preuawi nd ti7e CGiiCOiiiitant

duty to register remain for life; (2) required sex offenders to register in three

different counties (that is, county of residence, county of employment, and county

of school) every 90 days (as opposed to registering only in their county of

residence); (3) expanded community notification requirements; and (4) required

any information in the registration process be included on an internet data base.

See S.B. 5.

Recently, in Ferguson, the Ohio Supreme Court addressed whether the

S.B. 5 amendments, as applied to conduct prior to the effective date of the

----sta-tute,violated-the-Ex-P_ost^'_a.cto_Clauseo.f_theJInited_States_C9nsxitution a n d

the Ohio Constitution's prohibition on retroactive laws. Once again, noting the

civil, remedial nature of the statute, the Supreme Court held that the S.B. 5

amendments to former R.C. Chapter 2950 neither violated the Retroactivity

Clause of the Ohio Constitution nor the Ex Post Facto Clause of the United

States Constitution. Id. at ¶36, 40, and 43.4

'Again in Ferguson, Justice Lanzinger dissented and was joined by Justices
Pfeifer and Stratton. Discussing the S.B. 5 amendments, Justice Lanzinger stated that
R.C. Chapter 2950 has evolved from a remedial statute to a punitive one, that the
registration requirements are not merely "collateral to a criminal conviction," and that
it violates the Ex Post Facto Clause of the United States Constitution. She pointed out
that "S.B. 5 applies to all sex offenders, without regard to their future dangerousness."
Id. at ¶59. She also noted that "[t]he reporting requirements themselves are

wLD68 1 ?90357 11
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B. Punitive versus Remedial
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nature, and not civil or remedial, we shall turn to the "intent-effects" test used

by the Ohio Supreme Court in Cook. Id. at 415. First, we must determine if the

legislature intended the statute to be punitive or remedial. If the intent is found

to be remedial, then we must determine if the statute has such a punitive effect

that it negates its remedial intent. Id. at 418, citing Allen v. Illinois (1986), 478

U. S. 364.

Upon reviewing S.B. 10, we find that the legislature's intent in enacting

the statute was clearly civil, not punitive. "A court must look to the language

and the pur-pose-of-the-sta-tute-in-or-der^ to-dete-r-r-nine-legisla-tive ir,tent" Lb-ok..at-

41.6. S.B. 10 is devoid of any language indicating an intent to punish. To the

contrary, and just as the Ohio Supreme Court found in Cook with regard to

former R.C. Chapter 2950, the legislature has expressly declared that the intent

of S.B. 10 is "to protect the safety and general welfare of the people of this state,"

which is "a paramount governmental interest"; and that "the exchange or release

exorbitant; S.B. 5 requires sexual predators to engage in perpetual quarterly reporting
to the sheriff of the county in which they reside, work, and go to school, even if their
personal information has not changed. *** And meriting heaviest weight in my
judgment, S.B. 5 makes no provision whatever for the possibility of rehabilitation.
Offenders cannot shorten their registration or notification period, even on the clearest
demonstration of rehabilitation or conclusive proof of physical incapacitation. Prior to
S.B. 5, a sexual predator had the opportunity to remove that label." Id. at ¶60.

v0681 00358,^L-



-11-

of [information required by this law] is not punitive." R.C. 2950.02; Cook at 417.

T_ 1 1 1--- r,.__W,,., (vL^...A-,.., n 1.1. 11-... r.....,.1nQeed, tIle 1ati^̂ uage iti turuiCt R. . ^iiaN^Ct ^950, wui,.̂ u ^uc upreuie vvu. t in

Cook relied on to find that the legislature's intent was remedial, is almost

identical to the language used in S.B. 10.

A more difficult issue is whether S.B. 10 is so punitive in effect as to

negate the legislature's non-punitive intent. As the Seventh District noted in

Byers, the registration requirements under S.B. 10 "are more involved" than the

requirements in the former R.C. Chapter 2950 that were discussed in Cook. Id.

at ¶ 33. Nonetheless, we agree that "[w]hile some may view [Justice Lanzinger's]

reasoning to be persuasive and logical, we must follow the Supreme Court's

decision i-n-Cookan- d-the-m.ajor-it3? decision in -VilsonAhat-_offender-classification.

is civil in nature and the registration requirement is still de minimus; Cook and

Wilson are still controlling law." Id. at ¶37.

The Byers court further stated:

"Senate Bill 10's R.C. Chapter 2950 may not be the narrowly tailored

dissemination of information that was contemplated by Cook. However, as

stated above, Cook is still controlling law and as of Wilson, the Supreme Court

was still of the opinion that sex offender classification was still remedial and not

punitive. *** Admittedly, Senate Bill 10 does make some changes to the

classification procedure. It changes the classification types from sexually

100 6 8 1 fg 0 3 5 9 1-3
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oriented offender, habitual sex offender, and sexual predator to Tier I, Tier II

aitd 1iier iTi. It aisv privide"o a iaiore systemati, deteriuiiiation of `r'^'ilatoffenses

fall into what classification. Lastly, it increases the registration period. Tier I

is 15 years, while a sexually oriented offender would only have been 10 years.

Tier II is 25 years, while a habitual sex offender was 20 years. Tier III is a

lifetime registration requirement, which sexual predator has always been. But

those changes do not clearly indicate that Wilson and Cook are no longer

controlling and that the sexual offender classification system is now punitive

rather than remedial." Id. at ¶ 55.

Notably, one day after the Seventh District released Byers, the Ohio

Supre.m.e Court releas.ed-Fer_guson,-upholdingAhe-S..B__5-amendmpnts-to R C.

Chapter 2950 (which were even more restrictive than those discussed in Cook

and Wilson). Ferguson adds to the strength of the Seventh District's reasoning

that the Supreme Court will likely uphold the changes to R.C. Chapter 2950,

under S.B. 10, as it has continually upheld prior versions.

This court further agrees with the Second District that it is unlikely that

the Ohio Supreme Court will find difficulty with the AWA after its Cook decision

or that the United States Supreme Court will find it unconstitutional after

Smith u. Doe (2003), 538 U.S. 84 (upheld Alaska's version of Megan's Law).

King, supra, at 113.
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Accordingly, we conclude that S.B. 10, which sets forth Ohio's version of

tlie A'JVA, is Civ l in uature, and not punitive. r^ippcllarits' first and oeco:.d

assignments of error are overruled.

Separations of Powers

In their third assignment of error, appellants argue that the retroactive

application of S.B. 10 violates the separation-of-powers doctrine because the

legislative and executive branches interfere with a prior court adjudication

regarding their sex offender status.

First, appellants claim that "[p]rior to the enactment of the AWA, the

determination of whether and how an offender had to register as a sexual

-----of.fende.^was specificall_r_eserv-e-dforAhe judiciary-"_That_iasimply-not the cas%_ _ _

however. Under former R.C. Chapter 2950, an offender who committed a

sexually oriented offense that was not registration-exempt was classified by

operation of law as a sexually oriented offender. No judicial action was required,

and courts had no discretion to remove the label. Similarly, under S.B. 10, sex

offenders are placed by operation of law into tiers based upon the crime they

committed. Courts have no discretion to determine that a sex offender should

not be placed into a tier. Under both systems, offenders are essentially classified

by the offense they committed. See Montgomery, supra.

6 81 JBQ 36 1 ^^
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In fact, "the classification of sex offenders into categories has always been

a iegisiative mandate, not an inherent power of t he courts. u^lugle v. Stute, 145

Ohio Misc.2d 98, 2008-Ohio-593. Without the legislature's creation of sex

offender classifications, no such classification would be warranted. Therefore,

*** we cannot find that sex offender classification is anything other than a

creation of the legislature, and therefore, the power to classify is properly

expanded or limited by the legislature.°' In re Smith, 3d Dist. No. 1-07-58, 2008-

Ohio-3234, ¶39 (holding that S.B. 10 does not violate the separation-of-powers

doctrine). See, also, Smith, supra; State v. Randlett, 4th Dist. No. 08CA3046,

2009-Ohio-112; and Williams, 2008-Ohio-6195.

----- Appella-ntsfu-r-ther claim-that-S_B.10 violatesthe_aepar.ations--of=p-owers _____-

doctrine by requiring the executive branch, namely, the Ohio Attorney General,

to interfere with a prior final adjudication. S.B. 10, however, does not require

the Attorney General to reopen final court judgments. See Slagle, supra. It

simply changes the classification and registration requirements for sex offenders

and requires that the new procedures be applied to sex offenders currently

registered under the old law or offenders currently incarcerated for committing

sexually oriented offenses. In Cook, the Ohio Supreme Court made it clear that

appellants should not have a reasonable expectation that their sex offenses

q-0 6 8 1 P100 3 621&
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would never be made the subject of future sex-offender legislation. Id..at 412.
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Accordingly, S.B. 10 does not violate the separation-of-powers doctrine.

Appellants' third assignment of error is overruled.

Double Jeopardy

In their fourth assignment of error, appellants maintain that S.B. 10

violates the Double Jeopardy Clause of the United States and Ohio

Constitutions. Specifically, they argue that because S.B. 10 is "punitive in both

its intent and effect and therefore, as applied to appellants, constitutes

additional punishment" that it is prohibited by double jeopardy protections.

- -Si-nee-this-cou-r-t has-a-l-r-eady-deter-mined that_S.B_.10ss_a-civil,-remedial

statute, and not a criminal, punitive statute, we find that S.B. 10 does not

violate double jeopardy rights. See, also, Smith, supra; Byers, supra; and Slagle,

supra. Accordingly, appellants' fourth assignment of error is overruled.

Cruel and Unusual Punishment

In their fifth assignment of error, appellants contend that the application

of S.B. 10, as applied to them, violates the prohibition of cruel and unusual

punishment as protected by the United States and Ohio Constitutions. They

argue that the registration, notification, and residency restrictions imposed by

S.B. 10 are disproportionate to their crimes. We disagree.

ti0 68 1 PO036 3 ('?
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It is true that under S.B. 10, several of the appellants will have to register
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to register for 10 years. Under S.B. 10, even the least restrictive, a Tier I

offender, has to register for 15 years. Thus, the reporting period is longer under

S.B. 1.0.

The fact that a sex offender has to register for a longer period of time,

however, does not change the fact that S.B. 10 is remedial, and not punitive. As

the Seventh District stated in Byers, "[a]s long as R.C. Chapter 2950 is viewed

as civil, and not criminal - remedial and not punitive - then the period of

registration cannot be viewed as punishment. Accordingly, it logically follows

-that-it-does -not-consti-tute..crneland unusual_punishment since-the punishrnent_____

element is lacking." Id. at ¶ 77.

Appellants' fifth assignment of error is overruled.

Due Process - Residency Restrictions

In their sixth assignment of error, appellants argue that S.B. 10 violates

their substantive and procedural due process rights protected by both the Ohio

and United States Constitutions. Specifically, they claim that "[b]y restricting

sex offenders to residences that are not located within 1000 feet of any school,

pre-school or day-care center, R.C. 2950.034 clearly infringes an individual's

constitutional right to establish the residence of their [sic] own choosing."

Yi, ig 6 8 1 000$64 %-^,
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First, there is absolutely no evidence in the record before us, nor do any
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preschool, or daycare center. Nor have any of the appellants alleged that they

were forced to move from an area due to their proximity to a school, preschool,

or daycare center, or that they have any intention of moving to a residence

within 1,000 feet of a school, preschool, or daycare center.

This court has held that where the offender does not presently claim to

reside "within 1,000 feet of a school, or that he was forced to move from an area

because of his proximity to a school[,]" the offender "lacks standing to challenge

the constitutionality" of the residency restrictions. State v. Peak, 8th Dist. No.

-90255,-2008Ahio-3448, ¶e&9;-ses,aLso, Stateu.-Pie.r-c-e,BthDist._No. 88470, 2007-

Ohio-3665, ¶33; and State v. Amos, 8th Dist. No. 89855, 2008-Ohio-1834. The

United States District Court for the Southern District of Ohio has reached the

same conclusion. Coston v. Petro (S.D.Ohio 2005), 398 F.Supp.2d 878, 882-883.

"`The constitutionality of a state statute may not be brought into question by one

who is not within the class against whom the operation of the statute is alleged

to have been unconstitutionally applied and who has not been injured by its

alleged unconstitutional provision."' Pierce at ¶33, quoting Palazzi v. Estate of

Gardner (1987), 32 Ohio St.3d 169, syllabus.
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Accordingly, we agree with the state that this issue is premature and not

rlpe for r@Vlew. See, a16o, lib r e: D. P., .^ith Dlst. i^Jo. 2396 7, 2vv8-Jh:o-2673; ^Ct^.,te

v. Worthington, 3d Dist. No. 9-07-62, 2008-Ohio-3222.

We note that even if this issue was ripe for review, the only modification

of the statute made by S.B. 10 was to add daycare centers and preschools. The

statute was not expressly made retroactive. Therefore, the Ohio Supreme

Court's holding with regard to the pre-S.B. 10 amendments in Hyle v. Porter, 117

Ohio St.3d 165, 2008-Ohio-542, syllabus, is controlling. Specifically, the Hyle

court held: "[b]ecause [former] R.C. 2950.031 was not expressly made

retrospective, it does not apply to an offender who bought his home and

---com-mitte -d-his-offe-nse before_-the _effective_-date_-o£ the_-sta-tute." Thus,__

appellants had purchased their homes near daycare centers, preschools, or

schools prior to the effective date of S.B. 10, the new version of the statute would

be inapplicable to them.

Appellants' sixth assignment of error is overruled.

Retroactive Apnlication of AWA on Plea Agreements

In their seventh assignment of error, appellants argue that the retroactive

application of the AWA constitutes a breach of their plea agreements. They

claim that the state is obligated "to impose sex offender requirements that are
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materially identical to those contemplated by the law in effect at the time of the

^ ^piea agicciiaciit. „ Te u."agree.

We have already determined that the retroactive application of S.B. 10 is

constitutional. Further, except with regard to constitutional protections against

ex post facto laws, convicted sex offenders have no reasonable right to expect

that their conduct will never be subject to future versions of R.C. Chapter 2950.

Cook at 412. "If the rule were otherwise, the initial version of R. C. Chapter 2950

could not have been applied retroactively in the first place." King, supra, at ¶ 33.

Accordingly, the state did not breach any agreement entered into with

appellants.

---W--e also_no.te-that Ohio co.urtshave rejectesl-s.im.ilar arguments regarding____.______

H.B. 180 classifications that went into effect after an offender had entered into

a plea agreement, as well as S.B. 10 classifications. See Gant, supra; State v.

Desbiens, 2d Dist. No. 22489, 2008-Ohio-3375; State v. Taylor, 11th Dist. No.

2002-G-2441, 2003-Ohio-6963, ¶28; State v. Paris (June 16, 2000), 3d Dist. No.

2-2000-04; and State v. Harley (May 16, 2000), 10th Dist. No. 99AP-374; State

v. Bodyke, 6th Dist. Nos. H-07-040, H-07-041, and H-07-042, 2008-Ohio-6387;

and Randlett, supra.

Appellants' seventh assignment of error is not well-taken.
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Relief from Communitv Notification

er +h -a+
1r eighth of err +1 e iyT apN„e..1^ .̂^+^ *n ai..^^..„+a;,,_ .,ln t11C asslgn.^.erl^ ^ar, ..^. ^.,,^ ...._^

"the trial court erred by categorically denying them relief from community

notification pursuant to R.C. 2950.11(1)(2)." They argue, "[s]imply put, R.C.

2950.11(F)(2) provides that an individual is not subject to community

notification requirements if he or she would not have been subject to those

requirements under Ohio's Megan's Law." The state maintains that

"[c]ommunity notification is presumed and will apply unless the court

affirmatively finds," after holding an individualized hearing and considering the

R.C. 2950.11(F)(2) factors, "that the offender would not be subject to community

notification -under--the_old_s_y-stem."

Based upon the disparity between appellants' and the state's arguments,

it is clear that R. C. 2950.11(F)(1) and (2), which set forth community-notification

provisions under S.B. 10, are wrought with confusion. We wholeheartedly agree

with the Second District's frustration regarding these provisions that "[t]he

enactment of the `Adam Walsh Act' by the Ohio legislature, had resulted in a

confusing array of very poorly worded statutory provisions that require a- trial

court to constantly refer to the law in effect prior to the enactment of the Adam

Walsh Law in order to apply the current law." In re S.R.B., 2d Dist. No. 08-CA-

8, 2008-Ohio-6340, 16.

VIW 6 8 1 Wi[l 3 ^ €3 aa



-27.-

To address this issue, we must first look to the statute itself. In
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the legislature. See State ex rel. Uraited States Steel Corp. u. Zaleski, 98 Ohio

St.3d 395, 2003-Ohio-1630, ¶ 17; State ex rel. Van Dyhe v. Pub. Emp. Retirement

Bd., 99 Ohio St.3d 430, 2003-Ohio-4123, ¶27.

A. R.C. 2950.11(F)(1) and (2)

R.C. 2950.11(F)(1) states that "[e]xcept as provided in division (F)(2) of this

section, the duties to provide the notices *** apply regarding any offender ***

who is in any of the following categories[.]" It then lists Tier III sex offenders

and various categories of Tier III delinquent child offenders. See R.C.

-2950:11 ^F)(7 )(a)-=(c) •5

R. C. 2950.11(F)(2) provides: "[t]he notification provisions of this section do

not apply to a person described in division (F)(1)(a), (b), or (c) of this section if a

court finds at a hearing after considering the factors described in this division

that the person would not be subject to the notification provisions of this section

that were in the version of this section that existed immediately prior to the

effective date of this amendment. In making the determination of whether a

person would have been subject to the notification provisions under prior law as

5In this case, we only address issues relating to adult sex offenders.

;^l068 1 U0369



-22-

described in this division, the court shall consider the following [community-

notiiication] factors;r81

"(a) The offender's or delinquent child's age;

"(b) The offender's or delinquent child's prior criminal or delinquency

record regarding all offenses, including, but not limited to, all sexual offenses;

"(c) The age of the victim of the sexually oriented offense for which

sentence is to be imposed or the order of disposition is to be made;

"(d) Whether the sexually oriented offense for which sentence is to be

imposed or the order of disposition is to be made involved multiple victims;

"(e) Whether the offender or delinquent child used drugs or alcohol to

-iinpair-the victim of the sexuallyoriented_offenseor.to-prevent tlie victim- from

resisting;

"(f) If the offender or delinquent child previously has been convicted of or

pleaded guilty to, or been adjudicated a delinquent child for committing an act

that if committed by an adult would be, a criminal offense, whether the offender

or delinquent child completed any sentence or dispositional order imposed for

the prior offense or act and, if the prior offense or act was a sex offense or a

6With the exception of factor (j), these factors are identical to the "sexual
predator" factors under former R.C..2950.09(B)(3) that a trial court had to consider
when determining whether an offender should be labeled a sexual predator. Factor (j)
is related to a habitual sexual offender finding.
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sexually oriented offense, whether the offender or delinquent child participated

in availari'.^ie prograiiis fvr sexual Offenders;

"(g) Any mental illness or mental disability of the offender or delinquent

child;

"(h) The nature of the offender's or delinquent child's sexual conduct,

sexual contact, or interaction in a sexual context with the victim of the sexually

oriented offense and whether the sexual conduct, sexual contact, or interaction

in a sexual context was part of a demonstrated pattern of abuse;

"(i) Whether the offender or delinquent child, during the commission of the

sexually oriented offense for which sentence is to be imposed or the order of

dispositionis-to-be-made,displayed._cruelty or_masle oneor m,ore threats of__....

cruelty;

"(j) Whether the offender or delinquent child would have been a habitual

sex offender or a habitual child victim offender under the definitions of those

terms set forth in section 2950.01 of the Revised Code as that section existed

prior to the effective date of this amendment;

"(k) Any additional behavioral characteristics that contribute to the

offender's or delinquent child's conduct."

^^ i NO 3 7 ^ a,^
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B. Presumption of Community Notification and HearingRequirement

Ti1C 1'ii.r iii ap^Jeliants iiere contend tiiat ^^[fj^i ii.dl`Jldl:als, like ^tl:e.^.:j,

who were originally classified under Ohio's Megan's Law, a trial court does not

need to hold subsequent hearings *** to determine whether those individuals

would not have been subject to community notification under Ohio's Megan's

Law." The state disagrees, arguing that the statute requires the court to hold

individualized hearings and consider the required factors for all Tier III

offenders before they can be relieved of community notification.

After reviewing R.C. 2950.11(F)(1) and (2), we conclude that it is clear that

the legislature intended for Tier III sex offenders to be subject to community

--notification_untila-r-onrt_determines other_wis.e. We_find, however, that R.C.__

2950.11(F)(2) is ambiguous as to whether a court must hold an evidentiary

hearing and consider the community-notification factors for sex offenders who

were previously classified under Ohio's Megan's Law.

R.C. 2950.11(F)(2) requires courts to look back to the former version of

R.C. 2950.11 to determine if "the person would not be subject to the notification

provisions *** that were in the version *** that existed immediately prior to the

effective date" of S.B. 10. Under the version of R.C. 2950.11 that was in effect

immediately prior to S.B. 10, only sexual predators, certain habitual sexual

offenders, or offenders who had been convicted of an aggravated sexually

^^;^^^ 1 .96 0 37 2
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oriented offense, were subject to community notification. See former

nn
3 c^ vGn. 1t I(F)
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notification under the prior law, we conclude that the language plainly indicates

that they will not be subject to it under the AWA. For those who were subject

to it previously, they will still be subject to it under the AWA.

Thus, we agree with appellants that it would be nonsensical for a court to

hold a hearing to determine whether they would have been subject to community

notification under the former statute, when it was already determined that they

were not subject to community notification under the former statute.

If we were to adopt the state's interpretation that R.C. 2950.11(F)(2)

r.equires the.court to hold_a hearing and consider_the factorsfor alloffenderswho_

were previously classified under Megan's Law, absurd results would most

certainly occur. For example, one judge could have held a H.B. 180 hearing and

found that the offender should not be labeled a sexual predator (meaning that

person would not be subject to community notification under the former law),

-and then another judge (or even the same judge for that matter) subsequently

holds a R.C. 2950.11(F)(2) hearing under the AWA and, after considering

essentially the exact same factors, finds that the offender should be subject to

community notification. It is our view that the legislature could not have

intended such paradoxical results. Thus, this court will not adopt such an

68I Fi6€737^ ^;^
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interpretation. See State v. Smith, 104 Ohio St.3d 106, 2004-Ohio-6238 ("[i]t is

an axiom of judiciai interpretation that statutes be construeu to avoid

unreasonable or absurd consequences"); State u. Wells, 91 Ohio St.3d 32, 2001-

Ohio-3.

For a Tier III offender who was not previously classified under Megan's

Law and is, therefore, being classified for the first time under the AWA, we find

that R.C. 2950.11(F)(2) does require the sentencing court to hold an

individualized hearing in every case where community notification is at issue,

and consider the required factors prior to determining whether the offender

should be relieved of community notification. See State v. Stockman, 6th Dist.

Ne.-L -08-1077-,-2009-Ohio-266,- 1-19-(upon-initial classification of a sexoffender,

R.C. 2950.11(F)(2) requires sentencing court to hold a hearing and consider the

factors listed therein).

For those Tier III offenders who were not subject to community

notification under the former statute, we find that they are exempt from

community notification under the AWA. See State v. Clay, 177 Ohio App.3d 78,

2008-Ohio-2980 (First District held that if appellant had been classified as a

sexually oriented offender under H.B. 180, then he would be exempt from

community notification under the current R.C. 2950.11(F)(2)). In such
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situations, the court need not hold an evidentiary hearing or consider the R.C.

2950.ii(F)(2) factors.

C. R. C. 2950.11(F) (2) Motion

Although R.C. 2950.11(F)(2) is not clear as to how the issue of relief from

community notification should arise, in practice, it will most likely be the Tier

III sex offender who raises the issue to the court, through a written motion or

otherwise.' See Sewell, supra, at ¶4 ("Sewell filed a R.C. 2950.11(F)(2) motion

*** for relief from the community-notification provisions," which the trial court

granted).

Moreover, as in most other circumstances when a party files a motion, in

either a civil or criminal..case, that person must state thegrpundswith__

particularity and set forth the relief sought. See Crim.R. 47 and Civ.R. 7(B)(1).8

'We point out, though, that there is nothing in R.C. 2950.11(F)(2) to prevent a
court from sua sponte holding a hearing and considering the factors to determine
whether a sex offender should be relieved from community notification.

BCrim.R. 47 provides: "An application to the court for an order shall be by
motion. A motion, other than one made during trial or hearing, shall be in writing
unless the court permits it to be made orally. It shall state with particularity the
grounds upon which it is made and shall set forth the relief or order sought. It shall
be supported by a memorandum containing citations of authority, and may also be
supported by an affidavit."

Civ.R. 7(B)(1), which is similar, states: "An application to the court for an order
shall be by motion which, unless made during a hearing or a trial, shall be made in
writing. A motion, whether written or oral, shall state with particularity the grounds
therefore, and shall set forth the relief or order sought. The requirement of writing is
fulfilled if the motion is stated in a written notice of the hearing of the motion."
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Thus, when a Tier III sex offender sufficiently raises the issue of community

; a, s± a.,̂  in nther matters, burden then will shift..., u^..,.., ,the to the state to

establish that community notification should apply, if indeed, that is what the

state contends.

D. Clear and Convincing Evidence Burden

The state argues that sex offenders must establish by clear and convincing

evidence that they are entitled to relief from community notification. The state

does not cite to any authority regarding this claim. Contrary to the state's

assertion, R. C. 2950.11(F)(2) says nothing about "clear and convincing evidence"

or even that it is the sex offender's burden to prove anything.

There. is -a pr_ovision in R.C 2950..11 regarding _the_ suspension of

community notification that requires an offender to prove by clear and

convincing evidence that he or she "is unlikely to commit in the future a sexually

oriented offense." R.C. 2950.11(H)(1).9 But a hearing to suspend community

9R. C. 2950.11(H)(1) provides: "Upon the motion of the offender or the prosecuting
attorney *** or upon the motion of the sentencing judge or that judge's successor in
office, the judge may schedule a hearing to determine whether the interests of justice
would be served by suspending the community notification requirement under this
section in relation to the offender. The judge may dismiss the motion without a
hearing but may not issue an order suspending the community notification
requirement without a hearing. At the hearing, all parties are entitled to be heard,
and the judge shall consider all of the factors set forth in division (K) of this section.
If, at the conclusion of the hearing, the judge finds that the offender has proven by
clear and convincing evidence that the offender is unlikely to commit in the future a
sexually oriented offense or a child-victim oriented offense and if the judge finds that
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notification under R.C. 2950.11(H)(1) only arises after the sex offender has been

registering rfor 20 -y ears. R.C. 295v.ii(H)(2).

In addition, under R.C. 2950.031 and 2950.032, if sex offenders challenged

their reclassification or new registration duties under the AWA, then it was their

burden to file a petition with the court within 60 days of receiving a letter from

the Ohio Attorney General, request a hearing, and establish by clear and

convincing evidence that the reclassification or new registration duties did not

apply to them. See R.C. 2950.031(E) and 2950.032(E).10 But the hearing

provided for in these two sections, as well as the offender's burden set forth in

them, was only applicable when an offender had been reclassified as a Tier I, II,

- or III sexoffender -under-the--AWA. These provisionsdonotapplyto- the-_

community-notification hearing set forth in R.C. 2950.11(F)(2). We therefore

disagree with the state that under R.C. 2950.11, sex offenders have a "clear and

convincing evidence" burden to prove that they should not be subject to

community notification.

suspending the community notification requirement is in the interests of justice, the
judge may suspend the application of this section in relation to the offender. The order

shall contain both of these findings."

10R.C. 2950.031 applied to sex offenders who had a duty to register under
Megan's Law and R.C. 2950.032 applied to sex offenders who were still in prison.
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E. Ripe for Review

Finaliy, the state conteiius t hat the co iiniuiiity notification issue is iiot

ripe for review because the trial court did not hold individualized hearings for

each offender. We disagree.

First, as we discussed, individualized hearings were not required for these

offenders because they either were or were not subject to community notification

under Megan's Law. Second, the appellants who had been reclassified as Tier

III offenders sufficiently raised the issue in their petitions to the trial court that

they should be relieved from community notification. Thus, the trial court erred

when it summarily denied the Tier III offenders' request since it is clear that

some; if not-all, were not previousl-y-subject to-com-munity-notifica-tion- :- Fur-ther,-- -

the trial court had decided all of the other issues before it. Therefore, we

conclude that this issue is ripe for review.

Failure to Anpear at Hearin^

Two appellants failed to appear at the April 23, 2008 hearing on their

petitions challenging their reclassifications. The trial court dismissed their

petitions with prejudice. These appellants argue that the trial court erred in

doing so because it did not provide notice to them prior to dismissing their

petitions. We agree.
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Under Civ.R. 41(B)(1), a court may dismiss an action for failure to

y„ but __. e^--_i-_-.L_--1lalntlll S l:UCt^_.
L1nS
._-^

e1^
vr•s 'rr

proaei:lALC, L.UL only a1PLLC1 "notice to L11C ^l given. ^].^^naSQr r1uL,

Inc. v. Ford Motor Co. (1997), 80 Ohio St.3d 46, 49. The trial court erred by not

giving prior notice to counsel that it would dismiss the appellants' petition

involuntarily, and with prejudice.

Accordingly, appellants' ninth assignment of error is sustained.

Judgment affirmed in part, reversed in part, and remanded for further

proceedings consistent with this opinion. The trial court is further instructed to

reinstate the two petitioners it dismissed for failure to appear at the hearing.

It is ordered that appellee and appellants equally share the costs herein

taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rue.^ of Appellate Procedure.

MELODY J. STEWART, P.J., CONCURS;
JAMES J. SWEENEY, J., DISSENTS WITH SEPARATE OPINION

9[0601 F,60379,^,3
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JAMES J. SWEENEY, J., DISSENTING:

T_-^^^^^lr_.,,-1 z y r 1L^_-----`-1 ' T '---------1 1^tla^JGGblu11__̂' ulsseilL 11 Vn1 L11C 111'djollby oplllloll. 1 or ld1C rCa.S'oII.S' stated in

my dissenting opinion in State v. Omiecinski, Cuyahoga App. No. 90510, 2009-

Ohio-1066, I would sustain the first and second assignments of error, which

would render the remaining assignments of error moot.
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Arri ivDln:

Name Conviction H.B. 180 Classification S.B. 10
Classification

Robert Gildersleeve Sexual Battery Sexually Oriented Offender Tier III

James Stevens GSI Sexually Oriented Offender Tier I

John Brown Attempted Rape Sexually Oriented Offender Tier III

Michael Topeka Attempted
Corruption of Minor

Sexually Oriented Offender Tier II

Robert Bohammon Sexual Battery Sexually Oriented Offender Tier III

John W. Evans Unlawful Sexual
Conduct

Sexually Oriented Offender Tier II

Shawn Maver Rape Sexually Oriented Offender Tier III

Demetrius Reddick Sexual Battery Sexually Oriented Offender Tier HI

Ralph Wells Rape Sexually Oriented Offender Tier III

Willie Moncrief GSI Sexually Oriented Offender Tier II

---ArnoldHarna Rape and GSI Sexually Oriented Offender Tier III

Edward Schneider GSI Sexually Oriented Offender Tier II

Charles M. Jones Rape Sexually Oriented Offender Tier III

Wesley Patterson Rape Sexually Oriented Offender Tier III

Mark D. Patterson" Attempted Felonious
Penetration

Habitual Sexual Offender Tier III

Robert Zamora12 CA conviction CA conviction Tier II

Dwayne Orr13 GSI Sexually Oriented Offender Tier III

"Did not show up for hearing, so trial court dismissed his petition.

12Did not show up for hearing, so trial court dismissed his petition.

"Was classified incorrectly as a Tier III offender; he should have been classified
as a Tier I offender. The trial court correcteci his classification.

VLO 63 1 RaO 38 1


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50

