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Argument

Introduction

The Ohio Grocers Association ("Grocers") and their amici base their attack against the

application of the Commercial Activity Tax ("CAT") to food retailers and wholesalers on two

premises. First, they argue that because the CAT is an excise tax, which no one disputes,

Sections 3 and 13 of Article XII of the Ohio Constitution prohibit the inclusion of gross receipts

from retail and wholesale sales of food in the base by which a person's CAT liability is

measured. Second, they argue that even if Sections 3 and 13 of Article XII prohibit only

transactional excise taxes, the CAT is a transactional tax. Both of these premises are false. They

are based on a fundamental misreading of Sections 3 and 13, unfounded statements of the intent

of the adopters, and a failure to heed this Court's and the United States Supreme Court's clear

precedents recognizing the basic distinction between a tax imposed on receipts, sales, income, or

property, on the one hand, and a business privilege tax measured by receipts, sales, income, or

property, on the other. The argument that the CAT is a transactional tax is also based on a

misunderstanding or mischaracterization of the operation of the sales and use tax and the CAT.

1. Sections 3 and 13 of Article XII of the Ohio Constitution do not prohibit a general
excise tax on the privilege of doing business in this state from including gross
receipts from sales of food in the base by which the excise tax is measured.

A. Sections 3 and 13 of Article XII prohibit only transactional excise taxes on
sales or purchases of food for human consumption.

The Grocers and their amici assert that the prohibitions of Sections 3 and 13 of Article

XII are not limited to sales taxes or transactional taxes. Grocers merit brief at 8; Ohio Restaurant

Association ("ORA") amicus brief at 3. In fact, ORA's amicus brief (at 2) goes so far as to state

that "[a]ll that matters is that the CAT is an excise tax." These assertions cannot withstand a

reading of the amendments' clear and unambiguous language.
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The Grocers and their amici first misstate the state's argument as asserting that Sections 3

and 13 of Article XII prohibit only a traditional sales tax on food, and nothing more, and then

argue that if that was the intent the drafters would have restricted the language to prohibit only

"sales taxes." Grocers merit brief at 8-9; ORA amicus brief at 2. The state's argument is that

Sections 3 and 13 of Article XII prohibit only transactional excise taxes on sales or purchases of

food, not business privilege excise taxes measured by gross receipts from commercial activity,

including sales of food. When the language of the constitutional amendments is read as written,

that is precisely what the drafters stated.

1. The amendments expressly limit their prohibition to transactional
excise taxes.

Section 3(C), Article XII of the Ohio Constitution states that "no excise tax shall be

levied or collected upon the sale or purchase of food for human consumption off the premises

where sold." Section 13, Article XII of the Ohio Constitution provides in relevant part that "[n]o

sales or other excise taxes shall be levied or collected ( 1) upon any wholesale sale or wholesale

purchase of food for human consumption[.]" No clearer language could have been used to limit

the proscription to transactional excise taxes. An excise tax upon a sale or purchase is the classic

transactional excise tax.

The Grocers' reliance on the fact that Section 3 does not use the term "sales tax" - and

includes the phrase "or purchases" - as indicating that the intent was not to restrict the

prohibition to transactional taxes, like the sales tax and the use tax, does not advance their

argument. Nor does the fact that Section 13 uses the phrase "sales or other excise taxes." When

the language of these amendments is compared to the language of the sales and use tax statutes,

and the former beverage tax, it is readily apparent that the intent was to prohibit the sales tax, the
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use tax, and other transactional excise taxes on the sale or purchase of food for human

consumption.

As the Grocers acknowledge, Section 3, Article XII was a reaction to the enactment of

the sales tax in 1934, by H.B. 134, 115 Ohio Laws, Part II, 306, and its application to sales of

food. Grocers merit brief at 1, 16. It was also a reaction to the application of the complementary

use tax, which was enacted in 1935, by H.B. 590, 116 Ohio Laws, Part II, 101, to purchases of

food. The sales tax was levied by G.C. 5546-2. That section stated that "an excise tax is hereby

levied on each retail sale in this state of tangible personal property ***." That is the language

of the sales tax - and, that is the language that the drafters of Section 3 used. The language tracks

almost exactly. The fact that Section 3 does not use "sales tax" is because that is not the

language used in the sales tax statute.

2. The amendments include the language "or purchases" to assure that
the use tax was covered by their prohibition.

The Grocers view the inclusion of the language "or purchase" in Sections 3 and 13 of

Article XII as evidencing that the drafters intended to prohibit more than just transactional excise

taxes. How the inclusion of this language supports the argument that the amendments were

intended to prohibit not only transactional excise taxes, but also excise taxes on the privilege of

doing business, is a mystery. A purchase is unquestionably a transaction; it is simply the other

side of the sale transaction. The simple reason for the inclusion of the "or purchase" language in

Sections 3 and 13 was to make clear that imposition of the use tax, a transactional excise tax

enacted to complement the sales tax, on purchases of food was also prohibited.'

' ORA's reliance on the inclusion of "purchase" is based on an erroneous conception of the sales
tax. ORA's statement that a tax on the purchase of food would be a sales tax while a tax on the
sale of food would be a tax imposed on the seller based on gross receipts is simply wrong. The
Ohio sales tax is levied on sales of goods and certain services. It is a tax on the consumer. R.C.
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The language in the use tax sections in the former General Code and in R.C. Chapter

5741 establishes that the use tax is a transactional excise tax on the purchase of goods (and of

services under the current law). At the time Section 3, Article XII was adopted, the use tax was

levied by G.C. 5546-26, That code provision stated that "an excise tax is hereby levied on the

storage, use, or other consumption in this state of tangible personal property purchased ***."

The provision in that section setting the tax rate further shows that the use tax was levied on

purchase transactions. The first paragraph of the rate provision stated that the tax was "[o]ne

cent, if the price for which such property has been purchased is forty cents or less[.]" The

section further provided that "[e]ach consumer, storing, using, or otherwise consuming in this

state tangible personal property purchased for such purpose or purposes, shall be liable for the

tax imposed by this act."

The definition section for the use tax, G.C. 5546-25, contained definitions for "seller,"

"consumer," "purchase" and "price," all of which are transactional excise tax terms. "Seller"

was defined as "the person from whom a purchase is made," and "consumer" is "the person who

shall have purchased tangible personal property for storage, use, or other consumption in this

state." "Price" is defined as the aggregate value in money * * * paid * * * by a consumer to a

seller in the consummation and complete performance of the transaction by which tangible

personal property shall have been purchased ***."

G.C. 5546-28 required the seller to collect and remit the use tax to the state. The seller

was required to collect the tax at the time the price of the purchase was paid or "at or prior to the

delivery of possession of the thing sold to the consumer." G.C. 5546-29 required the consumer,

5739.03(A). The seller's obligation is to collect the tax from the consumer. A consumer who
does not pay the sales tax to the seller must pay the Ohio use tax on the purchase of the item.
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if the tax was not paid to the seller, to file returns "showing the price of each such purchase" and

pay the tax due on "the purchases covered by the return."

R.C. 5741.02 is the current statute that levies the use tax. Division (A)(1) of that section

provides that the tax shall be collected as provided in R.C. 5739.025, which is in the sales tax

chapter. R.C. 5739.025(A)(1) provides that the taxes levied by R.C. 5739.02 and 5741.02 are to

be collected in the same manner, i.e., on each transaction. R.C. 5739.025(E) requires the vendor

to collect the tax (the sales tax or the use tax, whichever is applicable) on each sale.

R.C. 5741.02(E) provides that a consumer who claims that the transaction is exempt from

the use tax must provide to the seller a certificate "specifying the reason that the transaction is

not subject to the use tax[,J" and that the seller who obtains such a certificate is relieved of

liability for collecting and remitting tax on any sale covered by the certificate. Pursuant to

division (E)(3) of that section, the certificate is to be provided "within ninety days after the date

on which the transaction is consummated." Division (F) of R.C. 5741.02 refers to the filing of a

petition for reassessment contesting the assessment of use tax on transactions.

R.C. 5741.04 requires a seller to collect use tax at the time the price is paid or possession

of the thing sold is delivered to the consumer. That section also requires the seller to report the

transaction on the return for the period in which the transaction occurred and to remit "the

amount of [use] tax applicable to the transaction."

3. The amendments include the language "or other excise taxes" to
assure that other transactional excise taxes, like the beverage tax,
were covered by their prohibition.

The Grocers' reliance on the use of the phrase "sales or other excise taxes" in Section

13, Article XII is similarly misplaced. The Grocers (and amicus Tyson Foods) point to that

language as evidencing that Section 13 prohibits more than just transactional excise taxes. It

does not. Initially, as they do throughout their merits briefs, the Grocers and their amici fail to
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give effect to the words of the amendment. The language of Section 13 does not end after the

above-quoted phrase. It continues by stating the type of excise taxes that are prohibited: "sales

or other excise taxes" that are levied "upon any wholesale sale or wholesale purchase of food

for human consumption." Thus, it is not all "other excise taxes" that are prohibited, only other

excise taxes levied upon the wholesale sale or purchase of food for human consumption. An

excise tax levied on sales and purchases is by definition a transactional excise tax.

The reason that Section 13, Article XII uses the phrase "sales or other excise taxes"

should be apparent. The sales tax is one form of transactional tax. As detailed above, the use tax

is also a transactional tax, as was the former beverage tax levied by former R.C. 5753.02 on the

wholesale sale of containers of carbonated beverages and post-niix syrup. As the Grocers

concede (Grocers merit brief at 1, 16), it was the enactment of this beverage tax that led to the

adoption of Section 13. To assure that the prohibition applied to these and other potential

transactional excise taxes, the language "or other excise taxes" was included.

4. To accept the Grocers' argument, the Court would have to ignore the
language used in the amendments or add language not used.

The Grocers state that if the drafters of Sections 3 and 13 of Article XII had intended the

prohibition to apply only to sales taxes they would have used language that so stated. While the

drafters did not, for the reasons noted above, use language to limit the prohibition to sales taxes,

they did use language that clearly limited the prohibition to transactional excise taxes, i.e., excise

taxes upon sales or purchases. What they did not include in the amendments is any language

stating that excise taxes on the privilege of doing business could not include receipts from sales

of food for human consumption in the base by which the tax was measured. The Grocers are

asking this Court to add that language to the constitutional provisions. This is not the province

of the Court. State ex rel. Colvin v. Brunner, 120 Ohio St.3d 110, 2008-Ohio-5041, 9[ 45.
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Ultimately, the Grocers' argument fails because of the explicit language in Sections 3 and

13 of Article XII that limits the prohibition to a particular type of excise tax, an excise tax on

sales or purchases, i.e., a transactional excise tax. The Grocers and their amici recognize that

there are many different types of excise taxes, including those imposed on the sale or purchase of

goods and those imposed on the enjoyment of the privilege of doing business. See ORA amicus

brief at 6. What the Grocers and their amici simply refuse to accept, however, is the fact that by

their plain language Sections 3 and 13 prohibit only excise taxes on sales or purchases, and not

excise taxes on the enjoyment of the privilege of doing business. The repeated statements by the

Grocers that those amendments do not limit themselves to sales or other transactional excise

taxes are based on nothing less than a complete failure to acknowledge the specific language that

limits the prohibition to excise taxes "upon the sale or purchase of food" and "upon any

wholesale sale or wholesale purchase of food." The Grocers fail to heed the very rule of

construction they rely on in their brief (at 9) that words are not used in an enactment without

some purpose.

The Grocers point to the fact that at the time the amendments were adopted it was

understood that there were excise taxes on the privilege of doing business as well as excise taxes

on sales and purchases as supporting their argument that the adopters did not intend that the

prohibition be limited to excise taxes on sales or purchases. That fact establishes just the

opposite. Being aware of these two different types of excise taxes, if the drafters had intended to

prohibit not only excise taxes on sales or purchases of food for human consumption but also

excises taxes on the privilege of doing business from considering receipts from such sales or

purchases in the measurement, language so stating would have been included. Bellemar Parts

Industries, Inc. v. Tracy (2000), 88 Ohio St. 3d 351, 355; Key Serv. Corp. v. Zaino (2002), 95

Ohio St3d 11, 15. That is particularly true given the established precedent of both this Court
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and the United States Supreme Court that an excise tax on the privilege of doing business that

uses gross receipts as the measurement for the tax does not constitute a tax on those gross

receipts. See, e.g., Express Co. v. State ( 1896), 55 Ohio St. 69; Maine v. Grand Trunk Ry. Co. of

Canada ( 1891), 142 U.S. 217.

B. The history of the adoption of Sections 3 and 13 of Article XII does not
support the Grocers' argument that the intent was to prohibit excise taxes on
the privilege of doing business from including receipts from sales of food for
human consumption in the base by which the tax is measured. To the
contrary, the history compels the conclusion that those amendments were
intended to prohibit exactly what the language used plainly states - excise
taxes upon retail and wholesale sales or purchases of food, i.e., transactional
excise taxes levied on such transactions.

The Grocers and their amici argue that the history of the adoption of Sections 3 and 13 of

Article XII evidence that the adopters intended to prohibit not just transactional excise taxes on

sales or purchases of food, but also all excise taxes on the privilege of doing business from

considering receipts from sales or purchases of food for human consumption in their

measurement base. A review of the historical material, however, directly rebuts their argument.

The Grocers concede that both of the constitutional amendments were in response to the

enactment of transactional excise taxes that were levied upon the sale or purchase of food: the

sales and use tax in the case of Section 3, and the beverage tax in the case of Section 13.

(Grocers merit brief at 2, 16.) And the discussion in ORA's amicus brief regarding the history of

the adoption of the amendments confirms that they were reactions to the enactments of these

transactional excise taxes. (ORA aniicus brief at 3-4.) However, ORA then proceeds to make

statements that the adopters actually intended to prohibit not just transactional excise taxes, but

also any other excise tax applicable to food sellers. (ORA amicus brief at 4-5.) These

statements find no support in the history of the amendments.
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ORA begins by overstating or misstating the historical evidence. ORA states that "time

and again" Ohioans have agreed that food sales and purchases should not be taxed. (ORA

amicus brief at 3.) It was actually two times. The implication by ORA that proposals to impose

a sales tax on food were proposed and defeated by the voters five times between 1932 and 1934

(ORA amicus brief at 4) is misleading. As the newspaper article cited by ORA (attached to its

brief at tab A) reveals, the proposals were legislative efforts to enact a general sales tax. The

opposition was by retailers to a sales tax. The "proposals" were the introduction of legislation

and the "defeats" were the failure of the passage of the legislation or a veto by the Governor, not

by a ballot issue initiated by or submitted to the voters. It was after the enactment of the general

sales tax and the complementary use tax that applied to most sales and purchases of food that the

voters reacted by adopting Section 3 of Article XII to prohibit the levy of those taxes on sales or

purchases of food for human consumption off the premises.

Unable to support its position that Section 3 was intended to prohibit more than what its

plain language states, ORA relies on pure conjecture. Its statement that "Ohioans understood the

unfairness of a food tax, in particular a 'gross-receipts tax' on food, similar to today's CAT" is

not supported by the historical evidence. Nor is its statement that when the voters enacted

Section 3 "they were prohibiting not just pure `sales taxes,' but also a 'gross-receipts tax' and

any other `excise tax' applicable to food sellers" (ORA amicus brief at 4-5). ORA does not cite

to any statements in the ballot language or any other historical material to support these

statements. A review of the official ballot material reveals that there is no support.

ORA cites solely to one newspaper article in the New York Times (attached to its brief at

tab B), and even that article does not support its statement. In fact, the article confirms that the

proposed amendment was intended to prohibit the levy of the recently-enacted sales tax on sales

of food. The entire article refers to the sales tax and the exemption of food sales from that tax.
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As the language quoted from the article by ORA indicates, the amendment was directed at "[t]he

unpopular if productive Ohio sales tax." There is no mention of "gross-receipts taxes" and

certainly no reference to the inclusion of receipts from sales of food in the measurement of

excise taxes on the privilege of doing business. Nor does it contain any language that even

remotely supports ORA's statement that the voters understood that any food tax or tax on food

sellers would be prohibited.

Even though the Grocers concede that the amendments were in direct response to the

enactment of the sales and use tax and the beverage tax, they nevertheless insist that the

historical context of their adoption supports a broader application of the amendments beyond the

sales tax context. (Grocers merit brief at 16.) However, the Grocers cite to absolutely nothing in

the historical material relating to Section 3 and only to snippets taken out of context from the

ballot material regarding Section 13.

Instead, the Grocers simply reassert their reading of the amendments as not containing

any limitation on the type of excise taxes that are prohibited, studiously ignoring the specific

language in both amendments that explicitly limits their application to excise taxes upon sales or

purchases of food. The language of the amendments could not be any clearer in stating that the

prohibition was limited to transactional excise taxes, which by definition are excise taxes on

transactions, i.e., sales and purchases. Because the provisions are clear and unambiguous, the

history surrounding their adoptions is not even a relevant consideration. Rocky River v. State

Emp. Relations Bd. (1989), 43 Ohio St.3d 1, 15.

Even if the language was not clear, the history surrounding the two amendments'

adoption rebuts rather than supports the construction advanced by the Grocers and their amici.

As discussed in detail in The Ohio Business Roundtable's ("BRT") amicus merit brief (at 10-12),

the official language that was on the ballot material presented to the voters conclusively
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establishes that Section 3 was intended solely to prohibit the levy of the sales tax on sales of

food. That material is replete with references to repealing or removing the sales tax on food.

Absolutely nothing in that material even suggests that the proposed amendment was intended to

impose a broad prohibition against excise taxes on food sellers or excise taxes on the privilege of

doing business from including receipts from sales of food in their measurement.

The Grocers' reliance on Castleberry v. Evatt (1946), 147 Ohio St. 30, is misplaced.

That case does not hold or even suggest that Section 3, Article XII was intended to prohibit

anything other than excise taxes on sales or purchases of food, i.e., transactional taxes. The case

involved the sales tax. The issue was the meaning of the language "premises where sold" in

Section 3. Specifically, the issue was whether sales of milk from a vending machine in a plant -

milk that was consumed in other parts of the plant - were sales of food for consumption off the

premises where sold. The Tax Conunissioner took the position that the "premises where sold"

was the entire plant. The Court rejected that construction.

The language quoted from the opinion by the Grocers that the adopters of Section 3

"sought to broaden the freedom of sales of food from taxation," id. at 34, was not in response to

any argument that the amendment prohibited more than just excise taxes on sales. To the

contrary, the Court was concerned that the Tax Commissioner's construction of "premises where

sold" would narrow the exemption for sales of milk and bread for consumption off the premises

of the vendor that was in the sales tax law at the time of the adoption of Section 3. The concern

was that under the Tax Commissioner's construction, sales of milk and bread delivered by the

vendor to a purchaser's residence would be for consumption on the premises where sold and

would therefore be taxable, even though under the prior statute those sales were treated as

exempt. It was to this potential narrowing of the existing exemption for sales of milk and bread

that the above-quoted language was directed. That is reflected in the remainder of the sentence
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quoted by the Grocers, "and not in any respect to narrow any exemption then existing." Id. The

broadening of the exemption referred to by the Court was simply the extension of the exemption

from the sales and use tax for sales of milk and bread for consumption off the preniises to all

sales of food for consumption off the premises. Id. at 33-34.

As detailed in BRT's amicus merit brief (at 12-13), both the timing and the official

language that was on the ballot material presented to the voters also conclusively establish that

Section 13 was intended to extend the prohibition against transactional excise taxes on sales of

food for human consumption to such sales at the wholesale level. The amendment was a

reaction to the holding in the beverage tax case, Cameron Coca-Cola Bottling Co. v. Tracy (July

28, 1993), Franklin C.P. No. 93CVH02-729, that Section 3, Article XII only prohibited excise

taxes on sales of food at the retail level. Section 13 was proposed to extend the prohibition to

sales of food at the wholesale level. The official ballot material confirms this intent, expressly

referring to the Cameron ruling, and stating that the amendment would expand the prohibition of

Section 3 against excise taxes on retail sales of food to excise taxes on wholesale sales of food.

II. The CAT is not an excise tax on sales or purchases; it is an excise tax on the
privilege of doing business in Ohio.

The CAT is levied by R.C. 5751.02 "on each person with taxable gross receipts for the

privilege of doing business in this state." "Doing business" is defined in that section as

"engaging in any activity, whether legal or illegal, that is conducted for, or results in, gain, profit,

or income, at any time during the calendar year." It is an annual privilege tax for the calendar

year, and a taxpayer is subject to the CAT for doing business in the state during any portion of

the calendar year.
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As part of Ohio's major business tax reforms, the CAT was enacted to replace the

corporation franchise tax as Ohio's excise tax on the privilege of doing business.Z The purpose

was to eliminate the franchise tax, which discouraged capital investment in Ohio, and replace it

with the CAT, a broad-based, low-rate business privilege tax. It cannot be genuinely argued that

the CAT was enacted to avoid the prohibitions of Sections 3 and 13 of Article XII. The CAT's

enactment did not effect any change in sales and use tax law.

The Grocers argue that even though there are numerous distinctions between the CAT

and a traditional sales tax, it is nevertheless an excise tax on the sale or purchase of food because

gross receipts from sales of food, along with gross receipts from a broad range of other business

activities, are included in the measure of the CAT. This argument ignores the fundamental

difference between transactional excise taxes on sales or purchases and excise taxes on the

privilege of doing business. The Grocers simply refuse to accept this Court's long line of

decisions distinguishing between these two types of excise taxes and rejecting attempts to get the

Court to construe an excise tax on the privilege of doing business measured by a base such as

gross receipts, income, or property as a tax on the items used in the measure.

A. This Court's decisions distinguishing between excise taxes on an item and
excise taxes on the privilege of doing business that include the item in the
measurement of the privilege are directly on point.

As detailed in the BRT's amicus merit brief (at 17-25), in a line of decisions extending

over 100 years this Court has uniformly held that an excise tax levied on the privilege of doing

business measured by a standard, whether it be gross receipts, income, property, or some other

measure, is not a tax levied on the items that comprise the measure. Several of those decisions

involved business privilege taxes measured by gross receipts. Western Union Telegraph Co. v.

2 Ohio's 2005 tax reforms also phased out the tangible personal property tax on property used in
business and significantly reduced personal income tax rates.
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Mayer (1876), 28 Ohio St. 521; Express Co. v. State, supra; East Ohio Gas Co. v. Limbach

(1986), 26 Ohio St.3d 63. Attempts to characterize an excise tax on the privilege of doing

business in the state measured by gross receipts as a tax on the sales that generated the gross

receipts have also been rejected by the United States Supreme Court and other states' courts.

Maine v. Grand Trunk Ry. Co. of Canada, supra; Short Brothers (USA), Inc. v. Arlington County

(1992), 244 Va. 520, 423 S.E.2d 172; Ford Motor Company v. Seattle (2007), 160 Wn.2d 32,

156 P.3d 185, certiorari denied (2008), _ U.S. -, 128 S.Ct. 1224, 170 L.Ed.2d 61.

The Grocers attempt to avoid the uniform and unequivocal holdings in these cases on the

basis that none of them involved Sections 3 or 13 of Article XII. This attempt to distinguish the

cases is unavailing. In each of the cases, the characterization of the tax was critical to the

determination of the ultimate issue in the case. For example, in East Ohio Gas, the issue was

whether an amendment increasing the rate of the public utility excise tax was applied

retroactively, in violation of Section 28, Article II of the Constitution. As the Court stated, the

utility's claim that the excise tax, which was measured by gross receipts, was a transactional tax

on the utility's gross receipts was the "linchpin" of its argument. 26 Ohio St.3d. at 66. If the tax

was properly characterized as a transactional tax, application of the new rate to transactions that

had already occurred would be unconstitutionally retroactive. If the tax was properly

characterized as an excise tax on the privilege of doing business, the gross receipts from the

entire annual measurement period could be included in the base to which the new rate applied as

long as that period was still open when the amendment was enacted. The Court held that the tax

was not a transactional tax on the utility's gross receipts, but rather those "[alnnual gross receipts

were merely the measure of the tax on the privilege." Id. at 67.

Under the Grocers' argument, that holding regarding the proper characterization of the

tax would be relevant only to another case that involved the application of Section 28, Article 11.
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That is fundamentally unsound. The proper characterization of a tax does not change based on

the ultimate issue involved. If a business privilege tax measured by gross receipts is not a tax on

the gross receipts used as the measure, as East Ohio holds, such a tax is also not an excise tax on

sales and purchases that generate the gross receipts for purposes of Sections 3 and 13.

The Grocers' attempt to distinguish Bank One Dayton, N.A. v. Limbach (1990), 50 Ohio

St.3d 163, further demonstrates the unsoundness of their argument. Initially, the Grocers do not

accurately identify the primary issue in the case. The nondiscriminatory franchise tax issue

discussed by the Grocers was an alternate argument raised by the bank. Id. at 168. The primary

issue in Bank One was whether the inclusion of federal obligations in the net worth base by

which the bank's franchise tax liability was measured was prohibited by a federal statute and

thus violated the Supremacy Clause of the Federal Constitution. The bank argued that by

including the federal obligations in the base by which the tax was measured, the state was

actually taxing the obligations. The Court rejected that characterization of the franchise tax,

following its established precedent and that of the United States Supreme Court and other states.

Notably, one of the cases relied on by the Court was East Ohio.

The Grocers assert that because Bank One involved a federal provision that prohibited the

state from taxing the item (federal obligations), its holding regarding the proper characterization

of the tax is not relevant to the proper characterization of the CAT because the prohibition

against taxing the item (sales or purchases of food) is not a federal provision, but rather the Ohio

Constitution. That assertion is untenable. The question is the same whether the prohibition

against taxing an item is a state or a federal provision: is the challenged tax a tax on the item, or

is it a tax on the privilege of doing business that merely considers the item in the base by which

the value of the privilege is measured? There is absolutely no legal or logical justification for
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characterizing the tax differently because the prohibition is a state constitutional prohibition

rather than a federal constitutional provision.

B. By its operation, the CAT is a tax on the privilege of doing business, not a
transactional tax on sales or purchases.

The Grocers' statement that the nature of a tax is to be determined by its operation is

correct. Its conclusion that, operationally, the CAT is a transactional tax, is not. The Grocers'

argument simply ignores the numerous features of the CAT that establish that it is not only stated

by the General Assembly to be an excise tax on the privilege of doing business, but that it is such

a tax in its operation. Those features are detailed in BRT's amicus merits brief (at 26-28).

The CAT is an annual privilege tax. The value of the privilege of doing business for that

annual period is measured by the business's gross receipts for the entire period. The General

Assembly, with significant input from the business community, determined that the amount of a

business's gross receipts was a good measure of the extent to which the business exercised its

privilege of doing business in this state. That is certainly a reasonable assumption. But using the

total gross receipts for the annual period as the measure of the value of the exercise of the

privilege for that period does not support the argument that the CAT is in its operation a

transactional tax on the sales that generate the gross receipts.

An example demonstrates the fundamental distinction between the CAT' and a

transactional tax. If a business sells one widget to each of 1,000 different customers at $150

apiece, a sales or use tax would be due on each separate transaction. The tax would be required

to be collected at the time of sale. That business, however, would not be subject to the CAT if

those sales constituted the extent of its business in Ohio, because persons with no more than

$150,000 of taxable gross receipts are not taxpayers for purposes of the CAT. R.C.

5751.01(E)(1). And even if that business had additional gross receipts in the annual period that
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resulted in it being subject to the CAT, the gross receipts from those 1,000 sales would not be

included in the measure of the CAT. Moreover, if the business had additional sales that

generated between $1 and $850,000 in the annual period, its CAT liability would be a flat $150.

The CAT levied on businesses with taxable gross receipts between $150,001 and $1 million is

$150. R.C. 5751.03(B). Thus, the CAT on those businesses is the same regardless of the

number or dollar volume of sales or other gross receipts during the annual period. That is not

how a transactional tax operates.

Unlike a transactional tax, which is levied on individual transactions and thus can be

calculated at the time the transaction is consummated, the CAT cannot be calculated until the end

of the tax year. A business will not know at the time of any individual transaction whether it will

exceed the $150,000 or the $1 million threshold. And even if a business has passed either

threshold during the annual period, it could later in the annual period have returns that reduce its

total taxable gross receipts below one of the thresholds. For example, a significant recall of a

product sold by a business could greatly reduce its taxable gross receipts for the period.

Further distinguishing the CAT from a transactional tax is the fact that if a business made

sales into Ohio but did not have nexus with the state, it would not be subject to the CAT. And

because the CAT is an excise tax on the person's privilege of doing business in this state, no

other person would incur any liability. Each of those purchases by consumers would, however,

be subject to the Ohio use tax because the use tax is a transactional tax on the consumer.

The Grocers next assert that the existence of various credits available to CAT taxpayers

is irrelevant to determining the nature of the CAT. (Grocers merit brief at 27.) While the

Grocers are correct that credits and exemptions are not unique to a particular type of tax, the

nature of the credits is indicative of the nature of the tax. The nature of the CAT credits directly

evidences that the CAT is a business privilege tax. Unlike the exemptions from the sales tax
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provided by R.C. 5739.02(B), CAT credits are not tied to transactions. They are credits based on

business operations, such as creating jobs, conducting research and development, and incurring

operating losses over an annual period. These are not the type of credits that could be applied to

transactional taxes. They are uniquely business activity-type credits. The clearest example is the

net operating loss deduction, which is based on the business's operations over an entire tax year.

R.C. 5751.53.

United Air Lines v. Porterfield (1971), 28 Ohio St.2d 97, does not support the Grocers'

argument. The issue in that case was whether the airline excise tax was a tax on the privilege of

engaging in interstate commerce, which, under the jurisprudence at that time, states were

prohibited from taxing. To avoid this later-discarded formalistic prohibition, the courts often

saved state taxes by viewing them as being imposed on some local activity. For this reason

alone, cases decided under the old Commerce Clause jurisprudence are of little help. Moreover,

UAL did not state that the airline excise tax was not a tax on the privilege of doing business. The

Court simply found that it was not a tax on the bare privilege of engaging in interstate

commerce. Focusing on the fact that the tax was measured by gross receipts from instate

activity, the Court upheld the tax as fairly attributable to the extent of business activity in this

state. Id. at 101. That the Court viewed the tax as a tax on the privilege of doing business is

confirmed by the repeated reference to the tax being "fairly apportioned" and "fairly-related" to

the benefits and protections afforded by the state. These are concepts germane to excise taxes on

the privilege of doing business.

The Grocers' statement that the gross receipts taxes at issue in United States v. New

Mexico (1982), 455.U.S. 720, and DirecTl^ Inc. v. Tolson (E.D.N.C. 2007), 498 F.Supp.2d 784,

are functionally equivalent to the CAT is wrong. The New Mexico and North Carolina gross

receipts taxes are the sales taxes levied by those states. They are levied on sales and are
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complemented by a use tax. The transactions are subject to a local tax based on where the

transaction occurs. A credit is provided for sales or use tax paid to another state with respect to

the transaction. Those states, like a number of other states, simply style their sales taxes as gross

receipts taxes.

C. The economic incidence of the tax is irrelevant.

The Grocers next attempt to support their characterization of the CAT as a transactional

tax by asserting that the CAT's economic incidence falls on consumers. This assertion is legally

irrelevant and logically flawed. Only legal, not economic, incidence matters in determining the

nature of a tax. In United States v. New Mexico, 455 U.S. at 734, Gurley v. Rhoden (1975), 421

U.S. 200, 204, 207, and Werner Machine Co. v. Dir. of Div. of Taxation (1956), 350 U.S. 492,

494, for example, the Court, rejected the argument that the challenged state taxes violated the

Supremacy Clause because their economic incidence fell on the United States or its obligations.

The Court properly looked to the legal incidence of the taxes. In Gurley, the Court distinguished

tax schemes which required that the tax be passed on to the consumer from taxes that are

imposed on a vendor who chooses to recover its cost in the prices it charges to the consumer.

421 U.S. at 204. This Court followed the Werner Machine holding in Bank One,

In any event, the economic incidence argument could be made regarding any tax,

including direct taxes such as property taxes and corporate income taxes. Depending on the

economic conditions, including the competition in the marketplace, a business is going to

attempt to recover all of its tax costs, along with its other costs, in the prices it charges its

customers. Even if it was relevant, the economic analysis of the Grocers' witness is clearly

flawed. A tax cost will not necessarily be fully recoverable by a vendor in its prices. The

current economic conditions will affect that ability. A tax imposed on the consumer and required

to be collected by the vendor, however, will necessarily fall fully on the consumer. Thus, to say
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that the CAT will have exactly the same economic effect on the consumer as the sales tax is not

credible.

Conclusion

For the reasons discussed above, the Court should reverse the judgment of the court of

appeals and hold that the inclusion of gross receipts from retail and wholesale sales of food for

human consumption in the base by which the CAT is measured does not violate Sections 3(C) or

13 of Article XII of the Ohio Constitution.
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of appeal to the tax commission and the filing of a transcript of the pro-
ceeding before the tax commission in the common pleas court. The tax
commission shall furnish the transcript on demand of the permit helder.

Penalties; action may he brought, how and where.
Sec. 62I2-6o. The following penalties are hereby provided: ***

A penalty of fifteen percent (157o) of the total anwtmt of the tax due
shall be assessed by the tax commission of Ohio for failure to file a'**
moxthly report as required by *** this act. A penalty of twenty-five
percent (25%) of the amount of the tax shaU be assessed by the tax
comnussion of Ohio for the filing of a false or fraudulent *** report.

The taxes and/or penalties levied under the provisions of this act
may be recovered in an action in the name of the state to be brought in
the court of common pleas of Franklin county and such court of common
pleas shall have.jurisdiction of the person and of the action regardless of
the amount involved. The attorney general on request of the tax com-
mission shall institute such action in the court of common pleas of Frank-
tin county; in such action it shall be sufficient to allege that the tax and/or
penalty sought to be recovered stand charged against the permit holder
on the records of the tax commission and that the same has been unpaid
for a period of thirty (30) days beyond the time fixed by law for pay-
ment of such taxes and penalties. Sums recovered in any such action
shall be paid to the treasurer of state *** for credit to the general revexae

fund.

RepeaL
SacrloN 2. That said existing sections 6o64-r8, 6o64r41a, 6o64-42,

6064-45, 6064-46, 6064-47, 6064-48, 6064-49, 6064-50, 6064-51, 6212-48.
62I2-48a, 6zr2-49, 62IZ-49b, 62I2-49t, 62I2-5o, 62I2-53, 6212-58, 62IZ-59
and 62I2-6o of the General Code are hereby repealed.

J. FREER BITTINGER,
Speaker of tka House of Representatives.

HAROLD G. MOSIER,
PresfdeuE of tke Senate.

Passed December 19, 1935•

Approved December 23, 1935.

MARTIN L. DAVEX,
Governor.

The sectional numbers herein are in conformity to the Generel Code.

IonN W. Barcxrs,
Attorney Geurnl.

Filed in the office of the Secretary of State at Columbus, Ohio, on.
the 24th day of December, A. D. 1935.

File No. 27.

GEo&CE S. MYERS,
Senetnry of State.

IOI

(House 13+71 No. 590)

AN ACT

To provide for the levy and collection of an excise hx on the stor-
age, use or other consumptim iu this state of.tangible personal
property for the pnrpose of providi^g revenue for the use of
the state public school fund of the tate, and for the parpose
of reimbursing the state for the expense of administering this
act, and to ammd section 55443-14 ofl. the General Code.

Be it enacted by the General Assembly of thoState of Ohio:

Sec.5546-25. DeSnitions.

SEcnoN I. As used in this act:
"Person" includes individuals, firms, partnerships, associations, joint

stock companies, corporations, and combinations of individuals of whatso-
ever form and character.

"Commission" means the tax commission of Ohio.

"Storage" means and includes any keeping or retention in this etate
for any purpose, excepting as hereinafter provided.

"Use" means and includes the exercise of any right or Rower inci-
dental to the ownership of the thing used, excepting as herewafter pro-
vided

When the purpwe of the consumer is (a) to resell the thing pur-
chased in the form in which the same has been received by him; m (b) to
incorporate the thing purchased as a materiai or a part, into tangible per-
sonal property to be produced for sale by manufacturing, assembliag,
processing or refining, or to ttse or consume Ithe thing transferred directly
in the production of tangible personal'property by manufacturing, process-
ing, refining, mining, farming or in horticulture, or directly in making
retail sales or directly in the rendition of a'public utflity service; or (c)
security for the performance of an obligation by the seller, the attainment
of such a purpose shall not be considered to be a°storage", a"use", or a
"consumption" of the thing purchased, within the meaning of this act
For the purpose of this act, farmers and horlticnltnrists shall be considered
manufacturers or processors.

"Purchase" means acquired for a consideration, whether the tratls-
action by which such acquisition was effect,led by a transfer of title, or
of possession, or of both, or a liceuse to uoe or consume; whether such
transfer shall have been absolute or conditio al, and by whatsoever means
the same shall have been effected; and wh ther such consideration be a
price or rental in money, or by way of ex ge or barter.

"Seller" means the person from,whom a purchase.is made and in-
cludes every person engaged in this state orl elsewhere in the business of
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selling tangible personal property for storage, use, or other consumption
in this state; and whm, in the opinion of the commission, it is necessary
for the efficient administration of this act to regard any salesman, repre-
sentative, peddler, or canvasser as the agent of a dealer, distributor, super-
visor, or employer under whom he operates, or from whom he obtains
tangible personal property, sold by him for storage, use m other con-
sumption in this state, irrespective of whether or not he is maldng such
sales on his own behalf, or on behalf of such dealer, distributor, super-
visor, or employer, the commission may so regard him and may regard
such dealer, distributor, supervisor, or employer as the. "seller" for the
purpose of tlus.act.

"Consumer" means the person who shall have purchased tangible
personal property for storage, use, or other consumption in this state,

"Price" means the aggregate value in money of anything, or things,
paid or delivered, or promised to be paid or delivered by a consumer to
a seller in the consuaunation and complete performance of tl+e transaction
by which tangible personal property shall have been purchased for storage,
use, or other consumption in this state, without any deduction therefrom
on account of the cost of the property sold, cost of materials used, labor
or service cost, interest or discount paid, or any other expense whatsoever.
The tax collected by the seller from the consumer under the provisions
of this act shall not be considered as a part of the price, but shall be
considered as a tax collection for the benefit of the state and, except for
the discount authorized under section 9of tlus act, no person other than
the state shall derive any benefit from the collection or paymmt of
such tax.

$ec. 5546-26- Taz levy on storage, use, etc,0 PurPnsei rateai ea•
ceptions.

S=xox 2. For the purpose of securing a thorough and eflicient
system of common schools throughout the state, and for the purpose of
reimbursing the state for the expense of administering this act, an excise
tax is hereby levied on the storage, use, or other consumption in this state
of tangible personal property purchased during the period beginning on
the first day of January, 1936, and ending on the 3ist day of &larch,
1937, for storage, use, or other consumption in this state, with the excep-
tions hereinafter mmtioned and described, as follows:

. One cent, if the price for which such property has been purchased
is forty cents or less;

Two cents, if such price is more than forty cents and not more than
seventy cents ;

Three cents, if such price is more than seventy cents and not more
than one dollar;

If such price is in excess of one dollar, three cents on each full
dollar thereof ; and if, in such .:ase, such price is not an evm number of
dollars, thm, in addition to the said tax on each full dollar thereof, one
cent, if such price exceeds an even number of dollare by more ffian eight
cents but not more than forty cents; two cmts, if such excess is more
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than forty cents and not more than seventy cents; and three cents, if
such exccss is over seventy cents.

If such price is less than nine cents, no tax shall be imposed.

Each consumer, storing, using, or otherwise consuming in this state
tangible personal property purchased for sucli purpose or purposes, shall
be liable for the tax imposed by this act, and such liability shall not be
extinguished until the tax has been paid to this state; provided, however,
that a prepafd tax receipt or receipts, gtvm to,khe consumer in accordance
with the provisions of section 4, or the tax hay'ing bem prepaid in accord-
ance with the provisions of section 7 of this acl, shall relieve the consumer
from further liability for the tax to which suSch receipt or receipts may
refer.

The tax hereby levied does not apply to the storage, use, or consump-
tion in this state of the following described tangible ersonal property,
nor to the storage, use, or consumption in this state ofptangible personal
property purchased under the following described circumstancas:

X. Property the sale of which in this state is subject to the excise
tax imposed by section 5546-I and succeeding sections of the General
Code; and property to the sale of which in this state said excise tax is
expressly made inapplicable by the provisions ;of sub-paragraphs x, 2, 2a,
2b, 3, 4, 5, 6, 9, xo and Ix of section 5546-2 of the General Code.

2. Property, the storage, use, or other consumption of which this
state is prohibited from taxing under the cqnstitution, or laws of the
Utiited States, or under the constitution of 1[bis state. This exemption
shall not exempt from the application of the tax herein imposed the stor-
age, use, or cousumption of tangible persona^ property whidr was pur-
chased in interstate commerce, but which has come to rest in this state,
provided that fuel to be used or transported in carrying on interstate
commerce which is stopped within this state pending transfer from one
conveyance to aaother shall be exempt from the excise tax.imposed by this
act and House Bill No. 572 of the 9zst Generel Assembly-F'ust Special
Session. , , . . I ... i -] b,;.-„I

3. Property purchased from a seller who; is not engaged in the busi-
ness of selling taagible personal property.

4. Property intended for incorporationl-and incorporated into a
building, road, street, bridge or other structuie; provided such property
is so incorporated pursuant to a contract entered into prior to January
I, 1936, and provided; further, that the pe rgon so incorporating such
property submit to the tax comndssion of C]hio proof of the facts in
such form as the commission may require

For the purpose of the proper administration of this act and to pre-
vmt the evasion of the tax hereby levied, it shall be presumed that tangible
personal property purchased on or after January I, 1936, by any person
for delivery in this state is purchased for stor 'age, use, or other consump-
tion in this state.
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$ec. 5546-27. Registration with commission; exception.

SECTIUN 3. Every seller of tangible personal property for storage,
use, or other consumption in this state, engaged in the business of selling
in this state, shall, within thirty days after the effective date of this act,
register with the commission and give the name and address of each agent
operating in this state, the location of any and all distribution or sales
houses or offices, or other places of busiuess in this state and such other
information as the commission may require.

In no case, however, will it be necessary for a seller, holding a ven-
dor's license obtained pursuant to the provisions of section 5546-xo of
the General Code, toregister with the commission as provided in this act.

If the commission, by rule or regulation, shall autborize any other
seller or sellers to collect the tax imposed by this act, from the consnmer
as provided in section 4, or prepay the tax as provided in section 7 hereof,
such rule or regulation shall require that each such seller so authorized
shall register with the conunission in such form as may be therein
provided.

, Sec. 5546-28. CuIlectinn and paymeot of taz

Szcrtox 4. Every seQer, engaged in the business of selling tangible
personal property in this state, for storage, use, or other consumption in
this state, to which the provisions of section 2 of this act apply, shall and
any other seller who is authorized by rule or regulation of the commission
to do so may collect from the consumer the full and exact amount of the
tax payable in respect of each such storage, use, or consumption, and
evidence the payment of such tax in each case by iancelling prepaid tax
receipts equal in face value to the amount thereof, in the manner and at
the times provided in this section, to-wit:

(a) If the price is, at or prior to the delivery of possession of the
thing sold to the consumer, paid in currency passed from hand to hand
by the consumer, or his agent, to the seller, or his agent, the seller or his
agent shall:

x. Collect the tax with and at the same time as the price.

2. Immediately cancel in the presence of the consumer by tearing
immediately into two parts a prepaid tax receipt, or receipts, of the proper
face value, deliver one part of each such cancelled prepaid tax recetpt to
the consumer or his agent, and retain the other part thereof.

(b) If the price is otherwise paid or to be paid, the selier or his
agent shall, at or prior to the delivery of possession of the thing sold to
the consumer, cancel or cause to be cancelled, by tearing into two parts,
prepaid tax receipts equal in face value to the amount of the tax imposed
by this act. Thereupon and thereby the amount of the tax with respect to
-the storage, use, or other consumption in this state of the property pur-
chased, payment of which to the state is evidenced by such cancellation,
shall become a legal charge payable to the seller as against the consumer,

ros

which shall in every case be collecfed by the seller as herein provided in
addition to the price; and at or immedi^tely after such collection, the
seller shall deliver one part of each such cancelled prepaid tax receipt to
the consumer and retain the other part theteof.

In case the tax does not apply to the torage, use, or other consump-
tion of the tangible personal property purdhased, the consumer must fur-
nish to the seller and the seller must obtain from the consumer a certificate
in proper form, indicnting that the storag4, use, or other consumption is
not legally subject to the tax herein imp ed. The certificate herein re-
quired shall be in such form as the co ssion shall by regulation pre-
saibe, and in rase no certificate is furnish or obtained prior to the time
the tangible personal property is transferrrd, the tax shall apply.

Sec. 5546-29. Return filed with comtcussionp dapHcate and payment
to treasurer.

Sxcrzox S. Every person storing, usiug, or consuming tangible per-
sonal property, the storage, use, or co tion of which is subject to the
tax imposed by this act, when such tax w not paid to a seller, shall, on
or before the 15th day of the month next succeeding each quartesly
period, the first of such quarterly period^ being the period commencing
with the first day of January, 1936, and ending on the 3ist day of March,
1936, and on or before the i5th day of pIte month following each sub-
sequent quarterly period of three months, file with the commission a return
for the preceding quarterly period in suchlform as may be prescribed by
the commission, showing the price of each such purchase of tangible per-
sonal property by such person during suth preceding quarterly period,
the storage, use, or consumption of which is subject to said tax, and such
other information as the commission may deem necessary for the proper
administration of this act. At the time of filiug each sucit return, each
such person shall file with the treasurer of state an executed duplicate
thereof and shall pay to the treasurer of state the amount of tax imposed
by this act with respect to the purchases covered by the return. The com-
mission, if it deems it necessary in order to insure paymern to the state
of the amount of such tax, may require eturns and payment for other
than quarterly periods. Returns shaU be igned by the person liable for
the tax, or his duly authorized agent, but rleed not be verified by oath

The payment to the state of the tax, ijtterest aad penalty assessed by
the comrnission under this section shall rqlieve the seller, who sold the
property with regard to the storage, use, qr other consumptioa on which
the tax was paid to the state under this seFtion, from the payment to the
state of the amount of the tax which he is required by this act to collect
from the pttrchaser.

See. 5546-30. Prepaid tax receipts; specifications.

SscTroxr 6. Prepaid tax receipts requfired by this act shall be issued
by the commission in svch denominations as the commission shall deem
necessary. They shall be printed on durabl paper, but of different design
and of distinctly different color for each of such denominations and shall
bear plainly on their face tlte denominationiC represented thereby.
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Sea 5546.31. Powers and duties of eommissinn

SECaxox 7. The commission sha11 design and procure the prepaid
tax receipts herein provided for; and until other prepaid tax receipts
shall be So designed and procured, the comntission may by general rule
authorize the use, of, for the purposes of this act, prepaid tax receipts
issued pursuant to sections 5546-4 to 5546-8, both inclusive, of the Gen-
eral Code_ The commission shall enforce and administer the provisions
of this act, which is hereby declared to be one of the laws which the
commission is n:qu'ued to administer within the meaning of sections
1465-9. =465-12 to 1465-32, inclusive, and 12924-3 of the General Code.
It shall have power to adopt and promulgate such rules and regulations
as it may deem necessary to carry out the provisions of this act, and
without prejudice to the generality of the powers of the commission by
virtue of the foregoing provisions, the commission may:

r. Prescn'be the form and manner of cancelling prepaid tax receipts
consistently with the provisions of this act

2. Ruthorize a seller to prepay the tax levied by this act upon stor-
age, use, or consumption of things produced or distributed by such seller,
and waive the collection of the tax from the consumer by the seller in
the manner otherwise provided in this act; but no such authority shall
be granted or exerased, excepting upon applicalion to the commission
and unless the commission shall, after hearing, advance notice of which
must be given by the commissiou to all sellers in the same general classi-
fication as the app5cant, find that the conditions of the applicant's business
are such as to render impracticable the collection of the tax by the
seller in the manner otherwise provided by this act and upon the appli-
cant furnishing bond payable to the state of Obio in such amount as the
commission may determine to be sufficient to secnre the prepayment of
the taxes levied by this act in the manner desired, with surety to the
satisfaction of the treasurer of state, with whom such bond shall be
filed; nor shall the authority so granted be exercised, nor the seller or
sellers actually selling such products be exempted from the other pro-
visions of thfs act by virtue thereof, unless the person to whom such
authority is granted shall print plainly upon the product sold, or ofEered
for sale, a statement to the effect that the tax levied by this act has been
paid in advance.

See. 5546-32. Sellers reimbarsed, w6en and howi redemption of
unVSed or spoikd tax receipts.

Sacnox S. In the event prepaid purchases are returned to the seller
by the consumer after the tax imposed by this act has been collected or
charged to the account of the consumer, the seller shall be entitled to re-
unbursement of the araount of the tax so collected or charged by him,
either through the cancellation of prepaid tax receipts paid for by the
seller and charged to the account of the covsumer, or tlttough the cazr-
celHng of prepaid tax receipts paid for by the seller and charged to the
ar.eount of the consumer, in the manner herein provided. 'Cypon receipt
of a sworn statement by the seller as to the gross amount of such re-
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funds, during the period covered by such sw rn statement, which period
shall not be longer than sixty days, the , sion shall issue to the
seller an official credit memorandum equal to e net amount paid by the
seller for such cancelled prepaid tax receipts^ Such memorandum shall
be accepted by the state treasurer, or his agents, at full face value, from
the seller to whom it is issued, in the purc.i#se of prepaid tax receipts
under the provisions of section 9 of tlus act

The treasurer of state shall redeem atkd pay for any unused or
spoi[ed tax receipts at the net value thereof, ahd he shall refund to sellers
the amount of tax paid on any illegal or erroneous assessment, where the
seller has reimbursed the consumer. When such assessment was not paid
to a selier, but was paid directly rn the treasurer of state, or an agent
of the treasurerof state, by the consumer, the treasurer of state shall
make refund to the consumer. In all cases an application shallbe filed
with the commission on the fonnpresczibed by it and must be filed
within a period of ninety days from the date the tax stamps are spoiled,
or from the date it is ascertained that the assessmeut was illegal or
erroneous. On filing of such application, the commission shall deter-
mine the amount of refund due and shall icerfify such amourit to the
auditor of state. The auditor of state shalj thereupon draw a warrant
for such certified amount on the treasurer ofI state to the.person claiming
such refund. For the purpose of paying such refund, the treasurer of
state shall place five thousand dollars; co]lecttted in a special fund to be
Imown as the use tax rotary fund; and t;>after as requfred by the
depletion thereof he shall place to the credit of said rotary fund an
amount sufficient to make the total of said fand at the time of each such
credit amount of five thousand dollars.

Sec. S546-33. Powers and duties of tr^nurer of state and county
tr¢eSAn'H's. '

Sscnoa 9. AIl prepaid tax receipts procoied by the commission
and issued pursuant to this act shall be delivered immediately to the
treasurer of state.. Excepting'as herein provided, all the provisions of
sections. 5546r7 and 5546-5 of the General Code shall apply to and goverrr
thetreasurer of state,.his agents, and the several county treasurers, in
the custody and sale of such prepaid taxireceipts, and accountability
therefor, and the enmmission shall have th same power with respect to
the fixing of the rate of discount applicabl to the sale of prepaid tax
receipts issued under this act as is granted o the commission by section
5546-8 of the General Code with respect to the sale of prepaid tax re-
ceipts therein provided for. Provided, ho}vever, that sales of prepaid
tax receipts issued under this act may be t
with the commission; and, until a Hst of s
able, the conmnission by regulation may a orize the sale oP prepaid tax
recei ts issued under this act, or issued u^ er the provisioas of section
554^4 and succeeding sections of the eral Code aad available for
use in paying and collecting the tax imposed by this act, to any seller

Nors:-The word "of" in the 1zst line of Sec. 5548-38 is as same appears in
the enrolled bdl. fHditor.l

de to any seller registered
rhregistered sellers is avail-
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upon furnishing proof, in such form as the commission shall by regula-
tion prescribe, that such seller intends to use the same for the purpose
of paying and collecting the tax imposed by this act.

Sec. 5546-34. List of sellers registered with commissim certified to
treasurer of state; supplemental lists.

SECTION ro. As soon as practicable after this act shall take effect,
the commission shall make and certify to the treasurer of state a list
showing the names of all seIIers registered with the commission, pur-
suant to this act, and such other information as to each, available from
the records in the office of the commission, as the commission may deem
necessary. Thereafter, on the first business day of each week, the com-
mission shall make and certify a like list, showing such information with
respect to sellers registered during the preceding week. The commission
shall keep an alphabetical index of registrants.

Sec. 5546-35. Liabiiity of seller for failure to collect tax and cancel
prepaid tax receipts; assessment against seller.

SECIION Ir. Iu case any seller who is required or authorized to
collect the tax imposed by this act fails to do so, or having collected the
tax, fails to rancel the prepaid tax receipts in the manner prescribed by
this act and by the regulations of the commission, he shall be liable per-
sonally for such amount as he failed to collect, or for the amount of the
prepaid tax receipts which he failed to cancel. In such case, the com-
mission shall have power to make an assessment agaiaet such sellpr, based
upon any informa.tion within its possession or that shall come into its
possession. The commission shall give to the seller written notice of
such assessment: Such notice may be served upon the seller personally,
or by registered mail.

Sec. 554646. Fas7ure or refusal to make return.

SECTION 12. Jf any person required by this act to make a return
to the commission neglects or refuses to make such return at the time re-
quired by or under authority of this act, the commission shall have power
to make an assessment against such person, based upon any information
within its possession, or that shall come into its possession. The com-
mission shall give to such person written notice of such assessment Such
notice may be served upon such person personally, or by registered mail.

Seo. S546-37. Assessment and penalty due.and payable, when; pe-
tition for reassessment

SECiION 13. Any amopnt assessed by the commission under the
provisions of either of the two next preceding sections, together with a
penalty of fifteen per centum thereof, shall be due and payable from the
person against whom the assessment has been made to the treasurer of
state fifteen days after the service upon such person of notice of such
assessment, and when paid shall be considered as revenue arising from the
tax imposed by this act.

Unless the person to whom said notice of assessment is directed shall
within fifteen days after service thereo£jI either personally or by registered
mail, file a petition in writing, verified pnder oath by said person, or his
duly authorized agent, having knowled^e of the facts, setting forth with
definiteness and particularity the items of said assessment objected to, to-
gether with the reason for such objectibns, said assessment shall become
and be deened condusive and the amo nt thereof shall be due and pay-
able from the person so assessed to the treasurer of state. In every case
where a petition for re-assessment as above described shall be filed, the
commission shall assign a time and plac for the hearing of same and shall
notify the petitioner thereof by registered mail, but the commission
shall have the power to continue the'same from time to time as may
be necessary. '. .

Sec. 5546-38. Intereat oa unpaid assessment; levy and sale whem
assessment not paid; appeaL

SECrroN 14. All amounts assesseduader this act, which are not paid
to the treasurer of state by the person algainst whom such assessment has
been made on the date when the same b^come due and payable, shall bear
interest at the rate of twelve per centutll per annum from and after such
date until paid.

After the amount of the assessmen^has become due and payable, the
commission by its deputy or deputies a thorized by it for such purpose.
shall forthwith call at the place of lnrsiriess of sach person and in rase of
refusal to pay such assessment and pevalty on demaad shall levy on the
moneys, goods and chattels, or other personal property of such person
wherever found in this state. Such levy shall take precedence of all liens,
mortgages, conveyances, or encumbtancGs hereafter taken on such moneys,
goods and chattels or other personal property.. No property of anysuch
person iiable to pay the tax, penalty aa^costs shall be exempt from such
levy.

The commission shall give like noti of the time and sale of the per-
sonal property to be sold under this act,^ as in the case of sale of personal
property on execution. All provisions pp''f law applicable to sales of per-
sonal property on execution shall be a^pplicable to sales under this act,
except as herein otherwise provided;arly/u moneys collected by the commis-
sion shall be paid into the state treasu

The petson against whom such assef smenthas been made may appeal
from an assessmeat by the commission !,to the court of common pleas in
the same manner and form as that piovided in section 5611-2 of the
General Code of Ohio.

Sea 5546-39. Records, ete.; open to inspection uf eommissioa

SEertoN 15. Every seller and every. person storing, using, or other-
wise consuming in this state tangible personal property subject to the tax
imposed by this act shall keep such recotds, receipts, invoices, bills-of-lad-
ing and such other pertinent documents in such form as the commission
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(b) A seller that obtains a fully completed exemption certificate from a consumer is relieved of liability for collecting
and remitting tax on any sale covered by that certificate. If it is determined the exemption was improperly claimed,
the consumer shall be liable for any tax due on that sale under this chapter. Relief under this division from Ilability

does not apply to any of the following:

(i) A seller that fraudulently fails to collect tax;

(ii) A seller that solicits consumers to participate in the unlawful claim of an exemption;

(ifi) A seller that accepts an exemption certificate from a consumer that claims an exemption based on who purchases
or who sells property or a servlce, when the subject of the transaction sought to be covered by the exemption
certificate is actually received by the consumer at a location operated by the seller In this state, and this state has
posted to its web site an exemption certlficate form that clearly and affirmatively indicates that the claimed

exemption is not available in this state;

(iv) A seller that accepts an exemption certificate from a consumer who claims a multiple points of use exemption
under division (D) of section 5739.033 of the Revised Code, If the item purchased is tangible personal property, other

than prewritten computer software.

(2) The seller shall maintain records, Including exemption certificates, of all sales on which a consumer has claimed

an exemption, and provide them to the tax commissioner on request.

(3) If no certificate is provided or obtained within ninety days after the date on which the transaction Is
consummated, it shall be presumed that the tax applies. Failure to have so provided or obtained a certificate shall not
preclude a seller, within one hundred twenty days after the tax commissloner gives written notice of intent to levy an

assessment, from either establishing that the transaction is not subject to the tax, or obtaining, in good faith, a fully

completed exemption certificate.

(4) If a transaction is claimed to be exempt under dlvision (B)(13) of section 5739.02 of the Revised Code, the
contractor shall obtain certification of the claimed exemption from the contractee. This certification shall be in addition
to an exemption certificate provided by the contractor to the seller. A contractee that provides a certification under
this division shall be deemed to be the consumer of all items purchased by the contractor under the claim of
exemption, if it is subsequently determined that the exemption is not properly claimed. The certification shall be in

such form as the tax commissioner prescribes.

(F) A seller who files a petition for reassessment contesting the assessment of tax on transactions for which the seller
obtained no valid exemption certificates, and for which the seller failed to establish that the transactions were not
subject to the tax during the one-hundred-twenty-day period allowed under division (E) of this section, may present
to the tax commissioner additional evidence to prove that the transactions were exempt. The seller shall file such
evldence within ninety days of the receipt by the seller of the notice of assessment, except that, upon application and
for reasonable cause, the tax commissioner may extend the period for submitting such evidence thirty days.

(G) For the purpose of the proper administration of sections 5741.01 to 5741.22 of the Revised Code, and to prevent
the evasion of the tax hereby levied, it shall be presumed that any use, storage, or other consumption of tangible

personal property in this state is subject to the tax until the contrary is established.

(H) The tax collected by the seller from the consumer under this chapter is not part of the price, but is a tax collection
for the benefit of the state, and of counties levying an additional use tax pursuant to section 5741.021 or 5741.023 of
the Revised Code and of transit authorities levying an additional use tax pursuant to section 5741.022 of the Revised
Code. Except for the discount authorized under section 5741.12 of the Revised Code and the effects of any rounding
pursuant to section 5703.055 of the Revised Code, no person other than the state or such a county or transit

http://codes.ohio_gov/orc/_5741 Q2 e Pr,,̂̂ , 11



Lawriter - ORC - 5741.02 Levy of tax - rate - exemptions. Page 4 of 4

authority shall derive any benefit from the collection of such tax.

Effective Date: 10-21-2003; 06-30-2005; 09-21-2006; 09-28-2006; 2007 HB119 06-30-2007

http://codes.ohio.gov/orc/5741.02 Appx. 12
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5741.04 Collection, reporting and remission of tax by seller.

Every seller required to register with the tax commissioner pursuant to section 5741.17 of the Revised Code who is
engaged in the business of selling tangible personal property in this state for storage, use, or other consumption in
this state, to which section 5741.02 of the Revised Code applies, or which is subject to a tax levied pursuant to
section 5741.021, 5741.022, or 5741.023 of the Revised Code, shall, and any other seller who is authorized by rule of
tfie tax commissioner to do so may, collect from the consumer the full and exact amount of the tax payable on each
such storage, use, or consumption, In the manner and at the times provided as follows:

(A) If the price is, at or prior to the delivery of possession of the thing sold to the consumer, paid in currency passed
from hand to hand by the consumer or the consumer's agent, to the seller or the seller's agent, the seller or the
seiler's agent shall collect the tax with and at the same time as the price.

(B) If the price is otherwise paid or to be paid, the seller or the seller's agent shall, at or prior to the delivery of
possession of the thing sold to the consumer, charge the tax imposed by or pursuant to section 5741.02, 5741.021,
5741.022, or 5741.023 of the Revised Code to the account of the consumer, which amount shall be collected by the
seller from the consumer in addition to the price. Such transaction shall be reported on the return for the period in
which the transaction occurred, and the amount of tax applicable to the transaction shall be remitted with the return
or, if the consumer is subject to section 5741.121 of the Revised Code, in the manner prescribed by that section. The
amount of the tax shall become a legal charge in favor of the seller and against the consumer.

(C) It shall be the obligation of each consumer, as required by section 5741.12 of the Revised Code, to report and pay
the taxes levied by sections 5741.021, 5741.022, and 5741.023 of the Revised Code, if applicable, on any storage,
use, or other consumption of tangible personal property purchased in this state from a vendor required to be licensed
pursuant to section 5739.17 of the Revised Code.

Effective Date: 03-19-1993; 2008 HB562 09-22-2008

http:/lcodes.ohio. ovg /orc/5741.04 Appx. 13
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