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On July 2, 2009, appellants, The Office of the Ohio Consumers’ Counsel and Ohio
Partners for Affordable Energy (Joint Appellants), filed a motion to consolidate these
cases for purposes of oral argumentl and opinion. While in the experience of the
Commission and Intervening Appellee, Duke Energy Ohio (Duke), the issue of consoli-
dation has been one routinely discussed with opposing counsel and sought jointly by both
sides, neither Joint Appellant contacted counsel for the Commission or Duke prior to
making this filing.

Joint Appellants characterize the issues in case nos. 08-1837 and 09-0314 as
“intrinsically related.” While the Commission and Duke are unsure exactly what this

label means, each believes that both appeals present the same dispositive issue for the

! On July 8, 2009, the Court scheduled Case No. 08-1837 for oral argument on September 16, 2009,




Court’s consideration. That issue is whether the facts underlying each appeal support the
Commission’s exercise of discretion to change a rate design to fit changing industry con-
ditions. In both cases, the Commission approved and implemented a new rate design for
natural gas service that applied established ratemaking principles and corrected sub-opti-
mal results caused by the former, and now anachronistic rate design. In each case, the
Court must determine whether the Commission’s policy determinations are supported by
the factual record specific to that case. While the reasoning and judgment applied by the
Commission in both cases is similar, the facts in each are obviously different. Therefore,
the Court should not consolidate the cases but, instead, resolve cach case on its merits.
While the Commission and Duke believe that the efficiencies to be gained by con-
solidation are minimal at this late stage, neither objects to the scheduling of both oral
arguments on the same day. Given the different factual records, this approach constitutes
a manageable and more efficient use of the Court’s and the parties’ resources. If the
Court disagrees and chooses to consolidate both cases into a single oral argument, the
Commission and Duke respectfully request that allotted argument time be extended by
five minutes to 20 minutes per side in consideration of the number of participating parties

in the cases.



CONCLUSION

The Commission and Duke Energy Ohio oppose the Joint Motion to Consolidate
insofar as it requests a single opinion for two factually different cases. The Commission
and Duke support the scheduling of oral arguments in both cases on the same day. If the
Court chooses instead to consolidate the cases into a single oral argument, both the
Commission and Duke would request that oral argument time be extended by five min-
utes per side.

Respectfully submitted,

Richard Cordray (0038034)
Ohio Attorney General

Duane W. Luckey (0023557)

Section Chief ;

William L/Wright (0018010)
Counseldf Record

Thomas G. Lindgren (0039210)
Assistant Attorneys General
Public Utilities Section

180 East Broad Street, 9™ Fl
Columbus, OH 43215-3793
614.466.4397 (telephone)
614.644.8764 (fax)
duane.luckey@puc.state.oh.us
william.wright@puc.state.oh.us
thomas.lindgren@puc.state.oh.us

Counsel for Appellee,
The Public Utilities Commission of Ohio



flre Spl o | %@MWM

Amy Spiller (0047277)/

Counsel of Record

Associate General Counsel

Rocco D’Ascenzo (0077651)
Elizabeth Watts (0031092)
Counsel

Duke Energy Ohio, Inc.

155 East Broad Street, 21% Floor
Columbus, OH 43215
614.222-1330 (telephone)
614.222-1337 (fax)
amy.spiller@duke-energy.com
rocco.dascenzo@duke-energy.com
glizabeth. watts(@duke-energy.com

Counsel for Intervening Appellee,
Duke Energy Ohio, Inc.

e.,./ﬁ-ﬁ.-«n-#—j



PROOF OF SERVICE

I hereby certify that a true copy of the foregoing Memorandum Contra,

submitted on behalf of Appellee, the Public Utilities Commission of Ohio, and

Intervening Appellee, Duke Energy Ohio, was served by regular U.S. Mail, upon the

following parties of record, this 13™ day of July, 2009-

Parties of Record:

Janine L. Migden-Ostrander
Consumers’ Counsel

Larry S. Sauer

Joseph P. Serio

Michael E. Idzkowski

Assistant Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485

Colleen L. Mooney

David C. Rinebolt

Ohio Partners for Affordable Energy
1431 Mulford Road

Columbus, OH 43212

Williamn L/
Assistant Attorney General

Amy Spiller

Associate General Counsel
Rocco D’ Ascenzo

Elizabeth Watts

Duke Energy Ohio, Inc.

155 East Broad Street, 21% Floor
Columbus, OH 43215

Henry W, Eckhart

Natural Resources Defense Council
50 West Broad Street #2117
Columbus, OH 43215



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7

