(1
Gy

IN THE SUPREME COURT OF OHIO

Elevators Mutual Insurance Company, et al.
Appellants,
V.
J. Patrick O’Flaherty’s, Inc., et al.,

Appellees.

Case No. 09-0321

)
)
) |
) On Appeal from the

) Sandusky County Court of Appeals
; Sixth Appellate District

)

)

MERIT BRIEF OF APPELLANT ELEVATORS MUTUAL INSURANCE COMPANY

Robert E. Chudakoff (0038594)*
Gary S. Greenlee (0067630)
ULMER & BERNE LLP
Skylight Office Tower

1660 W. 2d Street — Suite 1100
Cleveland, Ohio 44113-1448
(216} 583-7000

Fax No. (216) 583-7001
rchudakoffi@ulmer.com

Counsel for Appellant

Elevators Mutual Insurance Company

FILED
JUL 17 2009

CLERK OF COURT
SUPREME COURT OF OHID

* Counsel of Record

W. Patrick Murray (0008841)*
James L. Murray (0068471)
William H. Bartle (008795)
111 E. Shoreline Drive
Sandusky, Ohio 44870

(419) 624-3000

Fax No. (419) 624-0707
wpm@murrayandmurray.com
Counsel for Appellees

Jay Clinton Rice (0000349)*
Richard C.O. Rezie (0071321}
Gallagher Sharp

Sixth Floor, Bulkley Building
1501 Euclid Avenue
Cleveland, Ohio 44115

(216) 241-5310

Fax No. (216) 241-1608
jrice@gallaghersharp.com
Counsel for Appellant
NAMIC Insurance Company




TABLE OF CONTENTS

TABLE OF AUTHORITIES ..ottt it nn s nn e i
STATEMENT OF FACTS L..oecietirciier s s eiesn e se et sae b s va et b st onss s s 1
ARGUMENT ....oiivriiiet et eeeiaese s ter e e bese et s ses b ene s eassasaea b abea b abeaseben s abe b st et s r b e ar b seesent s nene e 6

Proposition of Law INO. Lt e e e e s e 6

Evid. R. 410(A}2) precludes only evidence of no contest pleas (or
“equivalent pleas from other jurisdictions”) and does not preclude relevant
evidence of criminal convictions.

Al The Court Of Appeals Majority Misinterpreted Mapes.........ccovcevvinecrnncnecrnnnens 7

B. Relevant Evidence Of A Conviction Is Admissible, Whether Made
Relevant By Statute Or OtherwiSe......oocoiviciiiiiineeiin e 10

Proposition Of Law NO. 2. iiesiesiireie et iee e se s sne s tnes e sreesree s e sanness e es 14

Crim. R, 11(B)(2) precludes only evidence of no contest pleas, and does not
preclude relevant evidence of criminal convictions.

Because public policy prohibits a wrongdoer from profiting by his own
wrongful conduct, public policy prohibits a convicted arsonist, and/or the
close corporation of which he is a principal owner, from recovering, directly
or indirectly, insurance proceeds in connection with the fire that he was
convicted of causing.

A, Public Policy Prohibits A Wrongdoer From Profiting By His Crimes................. 17

B. The Arson And Insurance Fraud Committed By O’Flaherty’s President Is
Imputed To O’Flaherty’s And Precludes O’Flaherty’s From Recovering
Under The Elevators Mutual POLICY ..c.ccoovviiiriirecnirccrtcninmicnciv e 18

C. Jan Heyman Is A Mere Loss Payee Who “Stands In The Shoes Of”
O’Flaherty’s And Therefore Is Not Entitled To Recovery Under The
Elevators Mutual POICY ... s 21

CONCLUSION .ottt s et e s sra bt sa s as s sas s e s rae s eentsraesrrons 23

CERTIFICATE OF SERVICE ......ooviiiiiiiniiiiiciennensniens st sias sressses b s s vns siesssnenstsonsinnss 24



APPENDIX

Notice of Appeal of Appellant Elevators Mutual Insurance Company
(FED. 13, 2000) oorerveeeeriermiiiniiresis s s s 1

Notice of Appeal of Appellant/Intervenor NAMIC Insurance Company
(Feb. 12, 2009) .0mrnirciieiii i et s s e s 4

Decision and Judgment of the Sixth District Court of Appeals
(L. 31, 2008) coovericeiiiiiinni s s s 6

Decision and Judgment of the Sixth District Court of Appeals
(FeD. 9, 2000) ..vi vttt et 22

Decision & Entry of the Sandusky County Court of Common Pleas
(OCE. 6, 2005) 1vrererereerreercrreessss it s s 27

Decision & Entry of the Sandusky County Court of Common Pleas
(APL. 12, 2006)...cccreririeirimeeririe et et s 32

Order and Judgment Entry of the Sandusky County Court of Common
Pleas
(INOV. 30, 2007) cvvirrs ettt s bt et s 37

Order and Final Judgment Entry Granting Plaintiff's Motion for
Summary Judgment of the Sandusky County Court of Common Pleas

(a1t 25, 2008)...0vvcrerrieer i e 38
Text of Evid. R, 401 eiiieeiiiiecreciee it rrn s senssre e s sss s s s 41
Text of BVid. R. 402, .ir it ceee et sns s ran s s bt s s ma s nes 42
Text OF EVId. R AT0 o iiieiieeevi et nce et it e s s saa st bs e san s it 43
Text 0F CLML R. 1T oottt ee ettt ma s raes b s ss s 44
Text of Rev. C0de § 290903 .vrcrevrvecomscrsressesserersressesssssoessrseescssessncdT
Text of Rev. Code § 291347 i s s 48
Relevant Portions of the Restaurant Commercial Package Policy ......coooccrnennnene. 50

il



TABLE OQF AUTHORITIES

Cases
American Economy Ins. v. Camera Mart, Inc.,

(Sept. 15, 2006), E.D. Ark. No. 4:05-CV-00155, 2006 U.S. Dist. Lexis 66433 ........ccceunns 19
Associates Commercial Corp. v. Nationwide Mut. Ins. Co.,

(App. Div. 2002), 748 N.Y .8.2d 792 .ovvioiiierrinieiicrne it s b s 22
Bast v. Capitol Indem. Corp.,

(Minn, 1997), 562 NW.2d 24....oimirrinieseries et e e s e 22
Bivins v. Ohio State Bd. of Emergency Med. Serv.,

(6™ Dist.), 165 Ohio App.3d 390, 2005-Ohio-5999, 846 N.E.2d 881 ..covvremiiinnienirsicnns 16
Biiteh Ford, Inc. v. MIC Property and Casualty Ins. Corp.,

(M.D. Ga. 2000), 90 F. Supp.2d 1377 oo s 19
Breeland v. Security Ins. Co.,

(5™ Cir. 1969), 421 F.2d 918 1ovvvovvrerecesmrsrerecomesesmssssnssssssesssssss s ssssss s sonessssevcionnens 18
Capitol Indem. Corp. v. Evolution, Inc.,

(D.N.D. 2003),293 F. SUPP.2A 1067 eeorecereririiniisiea et e s 19
City of Macedonia v. Broers, :

(Tan. 22, 1986), 9" Dist. No. 12245, 1986 Ohio App. LEXIS 5407.....ccnmiminmmnnnirnieiones 16
Connecticut Fire Ins. Co. v. Ferrara,

(8™ Cir. 1960), 277 F.2d 388 .. vvoveueuirmeerermmaurmnssssssersssssssssssssssssssssansssesnssssssssesrsssssssssessissass 18
Continental Ins. Co. v. Garrison, -

(E.D. Wis. 1999), 54 F. Supp.2d 874......oevivirciiiniin s 22
Fagle, Star and British Dominions Ins. Co. v. Heller,

(VA 1927), 140 S.E. 314 et e 18
Forresiwood Dev. Corp. v. All-Star Ins. Corp,,

(June 1, 1978), 8™ Dist. No. 37186, 1978 Ohio App. Lexis 10419 ..o, 19
Imperial Kosher Catering, Inc. v. Travelers Indem. Co.,

(Mich, App. 1977), 252 N.W.2d 500 ... 18
Jaros v. Ohio State Bd. of Emergency Med. Serv.,

6% Dist. No. L-01-1422, 2002-Ohio-2363 ....ocvciriiriiiiniiniinrssmrssis s ensi s 16
K&T Enters., Inc. v. Zurich Ins, Co.,

(6™ Cr. 1996), 97 F.3d 171 11rnevvvoremsseerersrmmmsmrensioseeermessssssasmmssssssssrssssssssssssssssssssssssrsssssesesmmsssss 20
Kimball Ice Co. v. Hartford Fire Ins. Co.,

(4% CT. 1927), I8 F.2d 563 wovvvvveorrmsnivnsvecorasssesessseseseeessmssss s ssssssssas s sassssss s ssssssnsssssssions 18

il



McCullough v. State Farm Fire & Cas. Co.,

(8™ Cir. 1996), B0 F.3A 269 ..o eee st ee s et 18

Mineo v. Eureka Security Fire & Marine Ins. Co.,
~(Pa. Super. 1956), 125 A.2d 612, o e 18

Nagel v. Hogue,

12™ Dist. No. CA2007-06-011, 2008-0HI0-3073 ...eeveeerreeerierneesseeesesemse e reeseesessseneans 10, 16
New York Mut. Life Ins. Co. v. Armstrong,

(1886), 117 U.S, 591, 6 8, Ct. 877 ..o overvieviiernnd e eertrerrs it be et ety aee e aeeateenreeae e baeerbeanes 18
Old Am. Mut. Fire Ins. Co. v. Gulf States Fin. Co.,

(Tex. App. 2002), 73 S.W.3A 394 ..ottt v s et s rea e e 22

Pittsburgh Nat’l. Bank v. Motorists Mut. Ins. Co.,
(9™ Dist. 1993), 87 Ohio App.3d 82, 621 NuE.2d 875 ...vvvecoeerrrresreeerooeseseeeeressssssssssresssessssenes 21

Reynolds v. Ohio State Bd. of Examiners of Nursing Home Adm s,
10" Dist. No. 03AP-127, 2003-OHI0-4058 c1v.vovmerersreecseesrisnesseeesseeseecsssastoenesesmessesesons 10, 16

Shrader v. Equitable Life Assurance Soc’y,
(1985), 20 Ohio St.3d 41, 485 N.E.20 1031 cevererroroeevooeeeeeeecrsessesssseeesseesssesecsesessrssseesennes 13,17

Spencer v. Ohio State Liquor Conirol Comm’n,
(Sept. 18, 2001), 10™ Dist. No. 01AP-147, 2001 Ohic App. LEXIS 4152 .ooovvvvvereverrn. 10, 16

State Auto Property and Casualty Ins. Co. v. St. Louis Supermarket #3, Inc.,
(Jan. 5, 2006), E.D. Mo. No. 4:04¢cv1358, 2006 U.S. Dist. Lexis 240 ......ccoieviivciinnnnnns e 19

State v. Chariton,
(Jan. 29, 1992), o' Dist. No. 91CA0051 13, 1992 Ohio App. LEXIS 326 .....cvveiveicvincrnnan 10

State-v. Cook,
(Mar. 27, 1992}, 7" Dist. No. 91 C.A. 80, 1992 Ohio App. LEXIS 1843....... e 16

State v. Frye,
39 Dist. NO. 14-07-07, 2007-ORI0-5772 covovvoeeeeeereoreeersesesteomessesesessssessnsesosesrosesseesssesssessoses 2

State v. Gump,
8" Dist. No. 85693, 2005-0HI0-5689 ....o.oviroeeeeeeeesreeeroeesseeseseeseseeesseesseessomeesassssesessseesseesesnses 2

State v. Gurley,
(Tuly 8, 1992), 9™ Dist. Nos. 15210, 15505, 1992 Ohio App. LEXIS 3574......ccoervveeenn. 10, 16

State v. Heyman,
(2006}, 109 Ohio St.3d 1475, 2006-Ohio-2481, 847 N.E.2d 1222......ccccnmiirmcrnirrcercninnes 3

State v. Heyman,
6™ Dist. NO. S-04-016, 2005-ORI0-5565 .. .cvrrveererreereeessecosseesressseescsssesssesssesssesessnsssssson 2,3

iv




State v. Heyman, '
6" Dist. No. S-04-016, 2005-ORI0-6244 ..o vevveeerecieeerisiesiesesssssssssessssnesssssssesessesessssnsssanes 2,3

State v. Mapes, _
(1985), 19 Ohio St.3d 108, 484 N.E.2d 140, cert. denied,

Mapes v. Ohio (1986), 476 U.S. 1178 ..., 5,7,8,11,12,15,16,17
State v. Mayfield,

81 Dist. No. 81924, 2003-ORI0-2312 ..orvcverieeerreeerereeesseesees s eesessessessosssssssssesossiasasessasrerassese 2
State v. Smith,

(Nov. 14, 1990}, 4™ Dist. No. CA 1847, 1990 Ohio App. LEXIS 4958.....cvcoocvivivecreeeisnnnies 15
State v. Stevens,

(Jan. 15, 1988), 2" Dist, No. 10203, 1988 Ohio App. LEXIS 60t 10
State v. Williams,

(Nov. 21, 1997), 2™ Dist. No. 16306, 1997 Ohio App. LEXIS 6083.......ccevrvnrererns 13,14, 16
Steinke v. Allstate Ins. Co.,

(3" Dist. 1993), 86 Ohio App.3d 798, 621 N.E.2d 1275......cceseerrerrrvverennns S 8,9, 10, 16
Wolfe v. Ohio Motor Vehicle Dealers Bd.,

5™ Dist. No. 2003CA00231, 2004-0Ohi0-122........cooiierieeeiieerieeeseesseessseess e sesssssirens s 16,17
Rules _
L0351 O N O O OO OO P OO PSP PPUROPPIPIt 14
Crinml, R. TI(BY(2) 1 veeecrreeerie et creseseecsisnss st sess s sasnssassesassesi s 5,6,8,12,14,15,16, 17
EVIQ. R 410 ettt eeseee s v raetssrert s aensasaras bt ssssaness b enna s reeesbraeesnneans 5,6,7,8,12,15,16,17
Statutes
R.C. §2909.03(AN2) cerrvvvveeerrmeereeeseseesresssseeessemsisssessreesssosssssssessssssssesssssssessssssssssssssessssssssssssssoee 2
RuC. §2913.AT(BI(L) v orevveeeeeeseseseeesseeesreesseesessesesorsessssesssssnessesssssestoeess s esessssses st essaens e 2
RuCL 2929.04(A)(5) crerieeieieiiertetsere et rasee et reess e e a s e st bbb 8,12
Treatises
10A Couch on Insurance 3d §149:51 ..ot era e 18




STATEMENT OF FACTS

Appellee Richard Heyman is a convicted arsonist who seeks in this case to profit
from his crimes by collecting from appellant Elevators Mutual Insurance Company (“Elevators
Mutual”) the very same insurance proceeds that motivated his felonious conduct. Heyman and
his wife, appellee Jan Heyman, wete the sole shareholders of appellee J. Patrick O’Flaherty’s,
Inc. (“O’Flaherty’s™).! (Docket No. 1, Complaint §5; Docket No. 7, Answer §5). Richard
Heyman was O’Flaherty’s President, and Jan Heyman was its Vice President. (Complaint {4;
Answer Y4).

Elevators Mutual issued to O’Flaherty’s a Restaurant Commercial Package Policy
of insurance, insuring O’Flaherty’s restaurant in Fremont, Ohio, for a one-year period
commencing August 31, 2000.> (Complaint §7; Answer Y7; Appx. 50; Supp. 2). The policy
identified O’Flaheﬁy’s as the only “named insured.” (Appx. 50; Supp. 2). The policy also
identified Richard Heyman and Jan Heyman as “loss payees.” (Appx. 51, 53-54; Supp. 7, 13-
14).

On the night of February 4, 2001, the restaurant and its contents were severely
damaged by fire. (Complaint §9; Answer 99). The State Fire Marshal’s investigation revealed
that the Heymans were the last persons present at O’Flaherty’s prior to the fire. (Docket No.
72A, Loreno Depo., pp. 144-145). The burglar alarm was not triggered prior to the fire, and the
building was secure when the fire department arrived. (Loreno Depo., pp. 123-125). Xylene,

paint thinner, and other ignitable liquids were identified in multiple debris samples taken from

! Richard Heyman, Jan Heyman, and O’Flaherty’s are herein referred to collectively as
“Appellees.”

2 Complete copies of the Restaurant Commercial Package Policy are at Docket No. 33
(Ex. 1) and at Supp. 1-55. Relevant portions of the policy are attached hereto at Appx. 50-69.




the fire scene. (Loreno Depo., pp. 24-25). The State Fire Marshal further learned that the
Heymans were considerably indebted to “quite a few different companies” at the time of the fire,
that at least one creditor had filed a lawsuit against the Heymans, and that the Heymans had
increased their insurance on ﬂle property shortly before the fire. (Loreno Depo., pp. 143-147).

In addition, Richard Heyman’s sister-in-law told investigators that Heyman had
stated, “on more than one occasion, that he ‘would like to burn the place down.”™ (Siate v.
Heyman, 6™ Dist. No. S-04-016, 2005-Ohio-5565, 8) (“Heyman I’). The investigation further
revealed that the tank for the automatic sprinkler system did not contain any water, that the
Heymans had been unable to pay some of their employees’ wages, and that the Heymaus were
involved in several lawsuits precipitated by their nonpayment of taxes. (Heyman I, 17-8).

On December 7, 2001, Richard Heyman was indicted and charged with arson,
aggravated arson, and insurance fraud in connection with the fire. (Heyman I, §10). Initially, he
pled not guilty. (Id.). Heyman then deposed multiple witnesses and adduced additional
evidentiary materials in his criminal case. (State v. Heyman, 6™ Dist. No. $-04-016, 2005-Ohio-
6244, 2005 Ohio App. Lexis 5627, *¥2) (“Heyman II’).

On May 25, 2004, however, after having litigated his criminal case for two and a
half years, Heyman pled no contest to “arson with purpose to defraud” (R.C. §2909.03(A)2);
Appx. 47) and “insurance fraud” (R.C. §2913.47(B)(1); Appx. 48-49). (Heyman I, 1ML, 11).
Based upon the prosecutor’s profter 61’ evidence, Heyman was found guilty and convicted of

both arson and insurance fraud.® (Docket No. 32, Ex. 1; Heyman I, {1, 11). Heyman was then
Y ym

3 Had the prosecutor’s proffer been insufficient, Heyman could have been acquitted. See,

State v. Frye, 3™ Dist. No. 14-07-07, 2007-Ohio-5772 (affirming finding of not guilty following
no contest plea); State v. Gump, 8™ Dist. No. 85693, 2005-Ohio-5689 (same}; State v. Mayfield,
8™ Dist. No. 81924, 2003-Ohio-2312 (same). The trial court, however, found the prosecutor’s
(footnote continued ...)



sentenced to one year in prison for felony insurance fraud and fo ﬁvé years of community control
for felony arson. (fHeyman I, 1). Heyman appealed that sentence, but the Court of Appeals,
after reviewing the deposition transcripts and other evidentiary materials, found Heyman’s
appeal to be “wholly frivolous.” (Heyman I, 419; Heyman 1, #2),4

Notwithstanding the involvement of its President and one-half owner in
deliberately causing the fire for the purpose of defrauding Elevators Mutual, O’Flaherty’s
submiitted an insurance claim to Elevators Mutual for the fire damage to the restaurant building
and its contents. (Complaint §10; Answer J10). Elevators Mutual, however, rejected that claim
because the policy of insurance expressly excluded coverage for loss or damage caused by any
“dishonest or criminal act by you, any of your partners, employees ..., directors, trustees,
authorized representatives or anyone to whom you entrust the property for any purpose: (1)
*‘acting alone or in collusion with others; or (2) whether or not occurring during the hours of
employment.” {(Form CF 497, pp. 1-2; Appx. 55-56; Supp. 24-25).

In addition, Elevators Mutual instituted this action in the Sandusky County Court
of Common Pleas, seeking a declaratory judgment that it had no obligation to make any payment
to the named insured (O’Flaherty’s) or to either of the “loss payees” (Richard Heyman and Jan
Heyman). O’Flaherty’s and the Heymans responded with a counterclaim, asserting not only that

Elevators Mutual was required to pay their insurance claim, but also that Elevators Mutual acted

proffer sufficient to convict Heyman of arson and insurance fraud and to send Heyman to prison
for his crimes.

* Heyman then filed a notice of appeal in this Court, but failed to timely file his
memorandum in support of jurisdiction. This Court therefore dismissed his appeal sua sponte.
State v. Heyman (2006), 109 Ohio St.3d 1475, 2006-Chio-2481, 847 N.E.2d 1222.



in bad faith when it denied coverage for the fire that Richard Heyman was convicted of setting
Jfor the purpose of defrauding Elevators Mutual.?

In anticipation of trial, Elevators Mutual filed a motion in limine regarding the
admissibility of evidence of Heyman’s felony convictions. (Docket No. 106). On November 30,
2007, the trial court granted that motion, holding that “Elevators Mutual will be permitted to
refer to and/or introduce as substantive evidence in its case-in-chief, to refer to during opening
statement and closing argument, and to use for purposes of cross-examination, Defendant
Richard A. Heyman’s criminal convictions for arson and insurance fraud in connection with the
subject fire.” (Docket No. 117; Appx. 37). Ultimately, on January 28, 2008, the trial court
granted summary judgment in favor of Elevators Mutual, holding that Heyman’s “criminal
convictions preclude the insured, Defendant J. Patrick O’Flaherty’s, Inc., from recovering any
insurance proceeds for this fire loss.” (Docket No. 126; Appx. 38-40).°

On December 31, 2008, however, the Sixth District Court of Appeals, in a 2-to-1
deciéion, reversed the summary judgment. (Docket No. 23; Appx. 6-21). In so doing, the

majority:

3 It should be noted that the other appellant in this case, NAMIC Insurance Company
(“NAMIC”) is providing Elevators Mutual with a defense to Appellees’ counterclaim, pursuant
to an Insurance Company Combined Professional Liability and Directors and Officers Liability
insurance policy issued by NAMIC to Elevators Mutual. Accordingly, NAMIC intervened in
this case in order to obtain a declaration as to the scope of coverage available to Elevators
Mutual under the NAMIC policy. Although that issue became moot upon the trial court’s
rendering of a summary judgment in favor of Elevators Mutual, NAMIC continues to participate
in this appeal as an additional appellant.

6 Previously, on October 6, 2005, the trial court had denied Elevators Mutual’s motion for
summary judgment (Docket 58; Appx. 27-31), which ruling was slightly modified on April 13,
2006 (Docket 63; Appx. 32-36). However, after granting Elevators Mutual’s motion in limine,
the trial court reconsidered the matter and issued a new order granting Elevators Mutual’s motion
for summary judgment. (Docket No. 126; Appx. 38-40).



held that Evid. R. 410 and Crim. R. 11(B)2), which expressly
preclude only evidence of no contest pleas, “make the plea and
the conviction derived from the plea inadmissible” (Docket No.
23, §32; Appx. 15), even though neither rule makes any
mention of criminal convictions (Appx. 43, 44-46);

attempted to limit this Court’s holding in State v. Mapes
(1985), 19 Ohio St.3d 108, 111, 484 N.E.2d 140, that Crim. R.
11(B)(2) and Evid. R. 410 “do not prohibit the admission of a
conviction entered upon [such a] plea” to situations in which
the conviction is “made relevant” only “by statute”;

held that “the distinction between a no contest plea and a
conviction on that plea is a false dichotomy” (Docket No. 23,
932; Appx. 15); and

held that Heyman’s felony convictions were not made relevant
by any provision of the Elevators Mutual policy (Docket No.
23, 933; Appx. 15).



ARGUMENT

As will be discussed below, the central issue in this appeal is whether the Court of
Appeals erred in holding that Evid. R. 410 and Crim. R. 11(B)(2) prohibited the trial court from
considering, as evidence with respect to Appellees’ insurance claim, Richard Heyman’s felony
convictions for arson and insurance fraud.

Elevators Mutual submits that that holding was erroncous because the two
evidentiary rules relied upon by the Court of Appeals preclude only evidence of no contest pleas,
and Elevators Mutual, in its summary judgment motion, never relied upon evidence of Heyman’s
pleas. Rather, Elevators Mutual relied only on evidence of Heyman’s felony convictions.
Moreover, that evidence of Heyman's felony convictions was undeniably relevant, both under
settled case law and under the policy, and was therefore admissible. (Evid. R. 402; Appx. 42).

Proposition of Law No. 1:

Evid. R. 410(A)(2) precludes only evidence of no contest pleas (or “equivalent
pleas from other jurisdictions”) and does not preclude relevant evidence of
criminal convictions.

As noted above, the Court of Appeals held that Evid. R. 410 prohibits evidence of
a criminal conviction fol]owirig a no contest plea. (Docket No. 23, §32; Appx. 15). However,
Evid. R. 410 does no such thing. To the contrary, that rule unambiguously precludes only
evidence of no contest pleas (or equivalent pleas from other jurisdictions):

Evid R 410 Inadmissibility of pleas, offers of pleas, and related
statements -

(A)  Except as provided in division (B) of this rule, evidence of
the following is not admissible in any civil or criminal proceeding
against the defendant who made the plea or who was a participant
personally or through counsel in the plea discussions:

(1) a plea of guilty that later was withdrawn;



(2)  a plea of no contest or the equivalent plea from
another jurisdiction;

(3) a plea of guilty in a violations bureau;

(4) any statement made in the course of any
proceedings under Rule 11 of the Rules of Criminal
Procedure or equivalent procedure from another
jurisdiction regarding the foregoing pleas;

(5) any statement made in the course of plea
discussions in which counsel for the prosecuting
authority or for the defendant was a participant and
that do not result in a plea of guilty or that result in
a plea of guilty later withdrawn.

(B) A statement otherwise inadmissible under this rule is
admissible in either of the following:

(N any proceeding in which another statement made in
the course of the same plea or plea discussions has
been introduced and the statement should, in
fairness, be considered contemporaneously with it;

(2) a criminal proceeding for perjury or false statement
if the statement was made by the defendant under

oath, on the record, and in the presence of counsel.
[Ttalics added].

It should be noted that the word “plea” appears twelve times in Evid. R. 410.
Nowhere in Evid. R. 410 does the word “conviction” appear. This is significant, since a criminal

33

conviction is not “a plea, an offer of plea, or a related statement.” Consequently, there is no
prohibition in Evid. R. 410 against evidence of criminal convictions.

A. The Court Of Appeals Majority Misinterpreted Mapes

How did the Court of Appeals misapply such a straightforward rule of evidence?
By misinterpreting this Court’s decision in State v. Mapes (1985), 19 Ohio St.3d 108, 484
N.E.2d 1740, cert. denied, Mapes v. Ohio (1986), 476 U.S. 1178. Mapes was convicted of
aggravated murder. In the subsequent death penalty hearing, the prosecution introduced

evidence of a prior murder conviction (in another state) in order to prove a death-penalty



specification under R.C. 2929.04(A)(5). Mapes objected to that evidence, arguing that it was
barred by Evid. R. 410 and Crim. R. 11(B)(2) because he had pled no contest in the earlier case.
This Court, drawing a clear distinction between the admission of a no contest plea and the
admission of a conviction entered upon that plea, rejected Mapes’ argument that his no contest
plea somehow rendered his subsequent criminal conviction inadmissible:

Crim. R. 11(B}{2) and Evid. R. 410 prohibit only the admission of
a no contest plea. These rules do not prohibit the admission of a
conviction entered upon that plea when such conviction is made
relevant by statute. The trial court was correct in admitting the
evidence of the prior conviction as it was not eguivalent to the
admission of the no contest plea and it was not introduced by the
prosecution for any purpose other than establishing the
specification. The purpose of Evid. R. 410 as it relates to criminal
trials is to encourage and protect certain statements made in
connection with plea bargaining and to protect the traditional
characteristic of the no contest plea which is avoiding the
admission of guilt that is inherent in pleas of guilty. These
purposes are not disserved by the admission of a conviction
entered upon a no contest plea.

Mapes, 19 Ohio St.3d at 111 (italics added) (citations omitted).

Elevators Mutual submits that this Court’s holding in Mapes is unambiguous:
Crim. R. 11(B)2) and Evid. R. 410 prohibit onrly the admission of no contest pleas, and a
conviction is not equivalent to a plea. Therefore, Crim. R. 11 (B)(2) and Evid. R. 410 do not
prohibit evidence of a criminal conviction that follows a no contest plea.’

Several Ohio courts have reached the same conclusion, applying this Court’s
holding in Mapes. Most directly on point is Steinke v. Allstate Ins. Co. (3™ Dist. 1993), 86 Ohio
App.3d 798, 621 N.E.2d 1275, in which Steinke sought a declaratory judgment that Allstate had

a duty to defend him against a claim for assault. Allstate argued that Steinke’s conviction for

7 Additional reasons why Crim. R. 11(B)(2) has no application to the instant case are set
forth below in connection with Proposition of Law No. 2.



disorderly conduct triggered the policy’s “criminal acts” exclusion (just as Heyman’s conviction
in the instant case triggered the “dishonest or criminal” acts exclusion in the Elevators Mutual
policy (see p. 3, above)). The Common Pleas Court granted summary judgment in favor of
Allstate. Citing Crim. R. 11and Evid. R. 410, Steinke argued on appeal that evidence of his
criminal conviction should not have been introduced because he had pled no contest. The Third
District disagreed:

It is clear that Crim. R. 1] and Evid. R. 410 prohibit the use of “a

plea of no contest,” not a conviction pursuant to a no contest plea.

The Ohio Supreme Court specificaily held in Siate v. Mapes

(1985), 19 Ohio St.3d 108, 111, 19 OBR 318, 320-321, 484 N.E.2d

140, 143, that “Crim R. 11(B)(2) and Evid. R. 410 prohibit only the
admission of a no contest plea.”

Steinke, 86 Ohio App.3d at 801 (italics in original),

In the present case, the Court of Appeals majority attempted to explain away
Steinke, suggesting that Steinke’s conviction “was admissible because the opposing party had
waived the issue by failing to contemporaneously object to its admission.” (Docket No. 23, 30;
Appx. 14). That is a mischaracterization of the Steinke decision. The Third District clearly held
that evidence of Steinke’s conviction was relevant to Allstate’s “criminal acts” exclusion and
therefore admissible ab initio:

[Steinke’s] criminal conviction was being infroduced by Allstate to

establish that the injuries herein might reasonably be expected to

result from the criminal act of the insured, and, thus, relieve

Allstate of any duty to cover or defend under the terms of the

policy. Thus, we find no ervor in the admission of the criminal
conviction for this purpose.

Steinke, 86 Ohio App.3d at 802 (italics added). There is nothing in the Third District’s decision
to suggest that the court would have held the conviction to bave been inadmissible had Steinke

made a timely objection.



B. Relevant Evidence Of A Conviction Is Admissible, Whether Made
Relevant By Statute Or Otherwise

In Steinke, the Third District cited State v. Charlton (Jan. 29, 1992), 9" Dist. No.
91CA005113, 1992 Ohio App. LEXIS 326, where Charlton was placed on probation following a
conviction for extortion. The trial court revoked Charlton’s probation after Charlton was
convicted of obstruction following a no contest plea. On appeal, Charlton argued that the trial
court improperly admitted evidence of the conviction for obstruction, but the Court of Appeals
rejected that argument:

The record verifies that the common pleas court’s findings were

supported by the uncontroverted evidence presented. The court

relied upon the demonstration of Charlton’s conviction and not,

contrary to his assertions, upon his mere plea of no contest. State

v. Mapes (1985), 19 Ohio St.3d 108, paragraph one of the syllabus,
certiorari denied (1986), 476 U.S. 1178.

Charlton, *3 (italics in original). Here again, a Court of Appeals recognized a clear distinction
between evidence of a criminal conviction and evidence of a “mere plea.™
In the instant case, however, the Court of Appeals majority deemed the distinction

between a no contest plea and a subsequent conviction to be of no consequence:

8 Qee also, State v. Stevens (Jan. 15, 1988), 2™ Dist. No. 10203, 1988 Ohio App. LEXIS
66, *7 (“It does not matter that such conviction was based on a no contest plea”) (citing Mapes);
State v. Gurley (July 8, 1992}, o Dist. Nos. 15210, 15505, 1992 Ohio App. LEXIS 3574, *7
(“the admission into evidence of a prior conviction which is premised upon a no contest plea is
not equivalent to the admission of the no contest plea”) (citing Mapes); Spencer v. Ohio State
Liquor Control Comm’n (Sept. 18, 2001), 10" Dist. No. 01AP-147, 2001 Ohio App. LEXIS
4152 (following Steinke), Reynolds v. Ohio State Bd. of Examiners of Nursing Home Adm’rs,
10" Dist. No. 03AP-127, 2003-Ohio-4958, 13(“A distinction exists between the use of a no
contest plea and the use of the Medicaid fraud conviction entered after the no contest plea was
given™) (italics in original) (citing Mapes); Nagel v. Hogue, 12" Dist. No. CA2007-06-011,
2008-Ohio-3073, 745 (“the only things that are rendered inadmissible are: (1) the defendant’s
plea of no contest; and (2) the effect of that no contest plea, namely, that the no contest plea is an
admission by the defendant of the truth of the facts alleged in the charging instrument”).
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In our view, the distinction between a no contest plea and a
conviction on that plea is a false dichotomy. The proper
distinction is whether or not the conviction has been made relevant
to the later proceeding by statutory provision.

(Docket No. 23, §32; Appx. 15). The Court of Appeals thus brushed aside this Court’s holding
in Mapes that evidence of a prior conviction entered upon a no contest plea is “not equivalent to
the admission of the no contest plea.” Mapes, 19 Ohio St.3d at 111.

Moreover, the Court of Appeals’ conclusion that “the proper distinction is
whether or not the conviction has been made relevant to the later proceeding by statutory
provision” is simply wrong. The majority reached that erroneous conclusion by misinterpreting
the phrase “when such conviction is made relevant by statute.”” Mapes, 19 Ohio St.3d at 111.
According to the majority, this statement means that a conviction following a no contest plea is
admissible only if the conviction is made. relevant by statute. (Docket No. 23, 129; Appx. 13).
If, on the other hand, the conviction is “made relevant” by a contract, by common law or by
administrative ruling, the conviction is not admissible.

Significantly, the Court of Appeals majority offered no explanation as to the
“logic” for such a distinction. Rather, the majority simply quoted the sentence in Mapes stating
that thé rules “do not prohibit the admission of a conviction entered upon that plea when such
conviction is made relevant by statute,” without considering the context of that sentence.

Thus, the majority overlooked the fact that when this Court spoke of “relevancy”
in Mapes, this Court was speaking of the relevancy of evidence of convictions in general, not
just the relevance of convictions entered after a no contest plea. In other words, in Mapes this
Court recognized that evidence of a conviction is not necessarily relevant in every case that
comes before a trial court. Rather, the offerer of the conviction has to show a particular reason

why the conviction is relevant.
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In Mapes, the defendant’s prior conviction of murder (in another state) was held
to be relevant in a death penalty hearing because an Ohio statute (R.C. 2929.04) aliows
imposition of the death penalty for aggravated murder if, “[p]rior to the offense at bar, the
offender was convicted of an offense an essential element of which was the purposeful killing or
attempt to kill another.” Therefore, under that statute, evidence of a prior conviction of such an
offense is admissible in a death penalty hearing.

It should be noted, however, that R.C. 2929.04 applies to a!l such convictions, not
just convictions entered after a no contest plea. Accordingly, this Court, in Mapes, held that
nothing in Crim. R. 11(B)(2) and Evid. R. 410 prevents a conviction entered after a no contest
plea trom being admissible under R.C. 2929.04, just like any other conviction, so long as the
requirements for admission under that statute have been met (i.e., the conviction must be of an
offense of which “an essential element ... was the purposeful killing or attempt to kill another™).
Those rules “do not prohibit the admissién of a conviction entered upon that plea when such
conviction is made relevant by statute.” Mapes, 19 Ohio St.3d at 111. The key to that holding,
however, was not the fact that the particular conviction at issue in that case was “made relevant
by statute.” Rather, the key to the decision was the fact that Crim. R. 11(B)2) and Evid. R. 410
“prohibit only the admission of a no-contest plea” and the admission of “evidence of the prior
conviction ... was not equivalent to the admission of the no contest plea.” Mapes, 19 Ohio St.3d
at 111.

In other words, nothing in the language of this Court’s opinion in Mapes suggests
- nor is there any logical reason to conﬁlude — that the conclusion would have been any different
had the particular conviction been offered in a civil case and deemed relevant under a common

law rule or principle. Otherwise, one would have to conclude that a conviction following a no
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contest plea that is not “made relevant” in a particular case “by statute” must be deemed to be an
inadmissible “plea” under Evid. R. 410 — even though this Court clearly held in Mapes that a
“plea” and a “conviction” are two different things. Nor is there any logical reason for this Court
to now do what Appellees are asking it to do, which is to restrict the admissibility of convictions
following no contest pleas to cases in which evidence of a conviction is “made relevant” by
statute and to bar such evidence from cases in which such evidence is made relevant under
principles of common law, by contract, or by administrative regulation. As was held by this
Court in Shrader v.. FEquitable Life Assurance Soc’y (1985), 20 Ohio St.3d 41, 44-45, 485 N.E.2d
1031, one such common law rule is that a beneficiary of an insurance policy should not be
allowed to recover the proceeds of that policy for a loss (or death) that was “intentionally and
feloniously caused” by the beneficiary.

See, in this regard, State v. Williams (Nov. 21, 1997), 2" Dist, No. 16306, 1997
Ohio App. LEXIS 6083, where Williams was arrested for jaywalking. The arresting officers
searched him, found four rocks 6f crack cocaine in his pocket, and charged him with drug abuse.
Williams pled no contest to jaywalking and was convicted of that offense in Dayton Municipal
Court. In his drug abuse case in Common Pleas Court, Williams sought to suppress evidence of
the cocaine, arguing that his jaywalking arrest had been unlawful. To rebut that argument the
prosecution sought to introduce evidence of Williams’ jaywalking conviction. The Common
Pleas Court held that evidence of the conviction was inadmissible, but the Second District
reversed that ruling:

We do not agree with the trial court that evidence of Williams’

conviction is barred by Evid. R. 410. That Rule, as well as Crim.

R. 11{C) [sic], bars evidence of a defendant’s plea of no contest,

not a conviction resulting from it when evidence of the conviction
is otherwise admissible.

13



Willigms, *5. Thus, evidence of Williams® jaywalking conviction was held to be admissible
even though that conviction was not made relevant by statute.

It should be further noted that, in the instant case, the Court of Appeals majority
itself acknowledged that the purported limitation to “made relevant by statute” is not consistent
with the case law. See, for example, paragraph 29 where the majority cited cases in which
evidence of prior convictions was made relevant by “a rule derived from a statute,” and
_paragraph 33 where the majority stated that it was taking “no position on whether an insurer and
an insured may contract to make a prior conviction relevant in a subsequent action on the
contract. In this insurance contract, no such provision appears.” (Docket No. 23, 1129, 33;
Appx. 14, 15). However, as noted above, the Elevators Mutual insurance contract contained an
exclusion for “dishonest or criminal” acts committed by employees, directors, and other
authorized representatives of the named insured. Arson and insurance fraud are unquestionably
dishonest and/or criminal acts, so the majority’s suggestion that Heyman’s convictions are not
relevant to any policy provision is factually incorrect.

Proposition of Law No. 2:

Crim. R. 11(B)(2) precludes only evidence of no contest pleas, and does not
preclude relevant evidence of criminal convictions.

The Court of Appeals majority also concluded that Crim. R. 11(B)(2} precludes
evidence of a criminal conviction that follows a no contest plea. Since, however, this is a civil
case rather than a criminal case, it was clearly erroneous for the Court of Appeals to conclude
that the admissibility of evidence in this civil proceeding is govermned in any way by a rule of
criminal procedure that is to be followed by the “courts of this state in the exercise of criminal

jurisdiction.” (Crim. R. 1(A)).
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Moreover, like Bvid, R. 410 discussed above, Crim. R. 11(B)(2) precludes only
evidence of a no contest plea and does not preclude evidence of a subsequent criminal
conviciion:

Crim R 11 Pleas, rights upon plea

% % ok

(B)  Effect of guilty or no contest pleas

With reference to the offense or offenses to which the plea is
entered: :

# ok 3k

(2) The plea of no contest is not an admission of
defendant’s guilt, but is an admission of the truth of the
facts alleged in the indictment, information, or complaint,
and the plea or admission shall not be used against the
defendant in any subsequent civil or criminal proceeding.
[Italics added].

Thus, this Court, in Mapes, specifically held that Crim. R. 11(B}2) “prohibit[s] only the
admission of a no contest plea.” Mapes, 19 Ohio St.3d at 111 (italics added).

Accordingly, in State v. Smith (Nov. 14, 1990), 4" Dist. No. CA 1847, 1990 Ohio
App. LEXIS 4958, #11-12, the Fourth District held that the introduction of a certified copy of the
defendant’s conviction following a no contest plea, to prove that the defendant had violated his

probation, did not contravene Crim. R. 11(B)(2):

Mapes addressed the analogous issue of whether the state could
use a prior conviction following a no contest plea to prove a prior
murder specification under R.C. 2949.02(A)(5). Here, the state
introduced evidence of a prior conviction following a no-contest
plea to prove that appellant had committed other crimes while on
probation, thereby violating Rule No, 1 of his probation. As in
Mapes, the state sought the admission of the prior conviction, not
the introduction of the no-contest plea. Based upon the rationale of
Mapes, we hold that the conviction is admissible, pursuant to
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Crim. R. 11(B)2), since it is relevant to the issue of whether
appellant had committed other crimes.”

Moreover, in the instant case, the majority ignored the Sixth District’s own prior
decision in Jaros v. Ohio State Bd. of Emergency Med. Serv., 6™ Dist. No. L-01-1422, 2002-
Ohio-2363, 421, where the court stated:

We acknowledge that the use of a no contest plea is prohibited in

any subsequent civil or criminal proceedings. Crim. R. 11(B}(2).

For example, if appellant had pled no contest and been found not

guilty, the no contest plea could not have been utilized by the

Board for any reason. In this case, however, it is the conviction,

not the no contest plea, which is the basis of the review by the

Board. Therefore, the no contest plea is irrelevant for purposes of

the Board’s authority to revoke appellant’s license.
Thus, in Jaros, the Sixth District clearly recognized that there is a distinction between a no
contest plea and a cniminal conviction following such a plea, and held that Crim R. 11(B)(2)
excludes only evidence of the no contest plea itself. Likewise, in Bivins v. Ohio State Bd. of
Emergency Med. Serv. (6™ Dist.), 165 Ohio App.3d 390, 2005-Ohio-5999, 846 N.E.2d 881, {4,
the Sixth District, citing Jaros, held that “it is the finding of guilty, not the plea, that 1s the basis
of review by the Board.”

In the instant case, the Court of Appeals majority cited just one case, Wolfe v.

Ohio Motor Vehicle Dealers Bd., 5™ Dist. No. 2003CA00231, 2004-Ohio-122, where a court

% See also, State v. Cook (Mar. 27, 1992), 7™ Dist. No. 91 C.A. 80, 1992 Ohio App.
LEXIS 1843, *3 (“the conviction resulting from the no contest plea is admissible pursuant to
Crim. R. 11(B}2)™) (citing Mapes); City of Macedonia v. Broers (Jan. 22, 1986), 9" Dist. No.
12245, 1986 Ohio App. LEXIS 5407, *3 (“Crim. R. 11(B)(2) ... does not prohibit the use of a
conviction based on a no contest plea”).

Several of the cases discussed in connection with Proposition of Law No. 1 ~
including Mapes, Steinke, Gurley, Spencer, Reynolds, Nagel, and Williams — specifically
addressed Crim. R. 11(B}(2) in conjunction with Evid. R. 410, and the holdings in those cases
apply equally to Proposition of Law No. 2. To avoid redundancy, those discussions are not
repeated here.
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excluded evidence of a criminal conviction following a no contest plea. In Wolfe, the trial court
held that Crim. R. 11(B}2) precluded evidence of Wolfe’s criminal conviction following a no
contest plea even though the conviction was made relevant by statute. That ruling was then
affirmed on appeal. Thus, Wolfe is inconsistent with both Mapes (where this Court held that
Evid. R. 410 or Crim. R. 11(B)(2) do not preclude relevant evidence of a criminal conviction
following a no contest plea) and the majority’s decision in the instant case (that evidence of a
criminal conviction following a no contest plea is not precluded by Evid. R. 410 and Crim. R.
11(B)(2) if the conviction is made relevant by statute).

Proposition of Law No. 3:

Because public policy prohibits a wrongdoer from profiting by his own
wrongful conduct, public policy prohibits a convicted arsonist, and/or the
close corporation of which he is a principal owner, from recovering, directly
or indirectly, insurance proceeds in connection with the fire that he was
convicted of causing,.

A. Public Policy Prohibits A Wrongdoer From Profiting By His Crimes

Almost a quarter century ago, this Court held that the “well-established policy of
the common 1a.w is that no one should be allowed to profit from his own wrongful conduct.”
Shrader v. Equitable Life Assurance Soc’y (1985), 20 Ohio St.3d 41, 44, 485 N.E.2d 1031. In
that case, this Court held that “the common law bars a beneficiary of a life insurance policy from
receiving the proceeds of that policy when the beneficiary intentionally and feloniously caused
the death of the insured.” 1d., at 45.

This sound public policy prevents felons from collecting the insurance proceeds
that motivated their felonious conduct. As the United States Supreme Court has noted:

It would be a reproach to the jurisprudence of the country, if one

could recover insurance money payable on the death of a party

whose life he had feloniously taken. As well might he recover
insurance money upon a building that he had willfully fired.
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New York Mut, Life Ins. Co. v. Armstrong (1886), 117 U.S. 591, 600, 6 S. Ct. 877 (italics
added).'® Allowing an arsonist to collect insurance proceeds would therefore defy public policy
and largely defeat the purpose of criminalizing arson. As stated by the Supreme Court of
Virginia in Eagle, Star and British Dominions Ins. Co. v. Heller (Va. 1927), 140 S.E. 314, 323:

To permit a recovery under a policy of fire insurance by one who
has been convicted of burning the property insured, would be to
disregard the contract, be illogical, would discredit the
administration of justice, defy public pohcy and shock the most
unenlightened conscience.

B. The Arson And Insurance Fraud Committed By O’Flaherty’s
' President Is Imputed To O’Flaherty’s And Precludes O’Flaherty’s
From Recovering Under The Elevators Mutual Policy
Richard Heyman was the President of O’Flaherty’s and a fifty percent
shareholder. The law is quite clear that arson or fraud by an officer or sharcholder of a
corporation may be imputed to the corporation and precludes the corporation from recovering
insurance proceeds for the fire. As is stated in 10A Couch on Insurance 3d §149:51:
Since a corporation can only act through its agents, employees,

directors, and shareholders, their misdeeds may be imputed to the
corporation, thereby relieving the insurer of liability for the loss.

10 gee also, Kimball Ice Co. v. Hartford Fire Ins. Co. (4™ Cll‘ 1927), 18 F.2d 563, 566
(arson) (citing Armsirong), Connecticut Fire Ins. Co. v. Ferrara (8 Cir, 1960), 277 F.2d 388,
391 (“It is a basic principle of American jurisprudence that one may not profit from his own
crime”) (arson) (citing Armstrong); McCullough v. State Farm Fire & Cas. Co. (8™ Cir, 1996)
80 F.3d 269, 273 (“no arsonist should ever be allowed to profit from his crime”).

1 See also, Mineo v. Eureka Security Fire & Marine Ins. Co. (Pa. Super. 1956), 125 A.2d
612, 617 (“why then should [the Commonwealth] permit its courts to be used by the insured in
an effort to obtain reward for the crime which the Commonwealth has already concluded he has
committed?”); Breeland v. Security Ins. Co. (5th Cir. 1969), 421 F.2d 918, 923 (*the conviction
for insurance fraud precludes Breeland from litigating the issue in this civil suit against the
insurance company”); Imperial Kosher Catering, Inc. v. Travelers Indem. Co. (Mich. App.
1977), 252 N.W.2d 509, 510 (“it would be a mockery of justice for our legal processes to be used
by convicted felons to profit from their crimes”).
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In Forrestwood Dev. Corp. v. All-Star Ins. Corp. (June 1, 1978), 8™ Dist. No.
37186, 1978 Ohio App. Lexis 10419, the plaintiff corporation sued its insurer to recover for a
fire loss. Finding that four of the corporation’s six shareholders had conspired to set the fire, the
court imputed the arson committed by the shareholders to the corporation, holding:

Appellant argues that Forrestwood cannot be held accountable for

the fire absent proof to the effect that a corporate resolution or its

equivalent was duly made to commit the arson. We find such a

requirement unreasonable in the context of an arson in a closely

held corporation.... We conclude that there was sufficient

evidence adduced to support a determination that the corporation

was accountable for the fire.

Forrestwood, at ¥9-10.

Similarly, in Blitch Ford, Inc. v. MIC Property and Casualty Ins. Corp. (M.D. Ga.
2000), 90 F. Supp.2d 1377, the insured car dealership’s corporate secretary, who owned 49% of
the corporation, was convicted of arson in connection with a fire at the dealership. The court
imputed the corporate secretary’s arson to the corporation and granted summary judgment in
favor of the insurer:

Brett Blitch was a stockholder, an officer, and a director of the

insured. The acts of Brett Blitch are imputed to the corporation,

and the corporation violated the policy. Therefore Blitch Ford may
not recover insurance proceeds from MIC.

Blitch Ford, 90 F. Supp.2d at 1383."

12 See also, State Auto Property and Casualty Ins. Co. v. St. Louis Supermarket #3, Inc.
(Jan. 5, 2006), E.D. Mo. No. 4:04cv1358, 2006 U.S. Dist. Lexis 240 (granting summary
judgment in favor of insurer; court imputed 50% shareholder’s arson to insured corporation);
Capitol Indem. Corp. v. Evolution, Inc. (D.N.D. 2003), 293 F. Supp.2d 1067, 1072-1073
(granting summary judgment in favor of insurer; court held that corporate president’s “actions
were not only that of an officer and director, but his actions were that of the corporation”);
American Economy Ins. v. Camera Mart, Inc. (Sept. 15, 2006), E.D. Ark. No. 4:05-CV-00155,
2006 U.S. Dist. Lexis 66433 (arson committed by corporate officer and part-owner may be
imputed to corporation).

19



K&T Enters., Inc. v. Zurich Ins. Co. (6™ Cir, 1996), 97 F.3d 171, is strikingly
similar to the present case. Kareem and Tahani Khoury each owned a 50% interest in the
corporation, which operated a failing Dairy Queen franchise. Kareem was implicated in the fire
that destroyed the Dairy Queen. He subsequently was convicted of mail fraud, as a result of his
sending proof-of-loss statements to Zurich that fraudulently concealed his involvement in the
fire. Despite that involvement, the corporation (K.&T) filed a lawsuit seeking recovery under the
insurance policy. Zurich moved for summary judgment, which motion was denied. The case
then went to trial, and the jury returned a verdict in favor of K&T. Zurich moved for judgment
as a matter of law, which motion was denied, and Zurich appealed. The Sixth Circuit Court of
Appeals reversed, holding that Zurich was entitled to judgment as a matter of law:

When is fire not the enemy of ice? When the 50% shareholder of a

failing Dairy Queen franchise in Blissfield, Michigan torches that

franchise outlet for profit, and his wife, who also owns 50% of the

franchise, is still permitted by a district court upon a jury verdict to

collect fire insurance proceeds for the damage caused by the arson.

We reverse this decision, which, if left to stand, would encourage
individuals to use the corporate veil to perpetrate insurance fraud.

K&T Enterprises, 97 F.3d at 172 (italics added).

Precisely the same scenario occurred in the present case. Richard Heyman was
convicted of arson and insurance fraud and is now trying to use the corporate veil to profit from
his crimes. Such a result would be manifestly unjust and contrary to public policy. Because a
corporation acts through its officers, Heyman’s arson and insurance ﬁ*aud are imputed to
O’Flaherty’s and prohibit O°Flaherty’s from recovering under the Elevators Mutual policy for

_any loss resulting from Heyman’s fraudulent and criminal conduct.
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C. Jan Heyman Is A Mere Loss Payee Who “Stands In The Shoes Of”
O’Flaherty’s And Therefore Is Not Entitled To Recovery Under The
Elevators Mutual Policy

Appellee Jan Heyman also seeks to recover under the Elevators Mutual policy.13
However, she was not a named insured in that policy; she was merely listed, along with her
husband Richard, as a “loss pﬁyee” “[s]ubject to form CP1218 Loss Payable Provisions.”
{(Commercial Property Declarations; Appx. 51; Supp. 7)."* As such, she “stands in the shoes” of
the insured — i.e., O’Flaherty’s — and has no greater rights under the policy than does
O’Flaherty’s. In other words, because O’Flaherty’s is not entitled to recover under the Elevators
Mutual policy, neither is Jan Heyman. As explained in Pittsburgh Nat’l. Bank v. Motorists Mut.
Ins. Co. (9" Dist. 1993), 87 Ohio App.3d 82, 85, 621 N.E.2d 875, there are essentially two types
of “loss payable clauses” found in insurance contracts:

The first, the simple mortgage clause, typically states that the

proceeds of the policy shall be paid first to the mortgagee as his

interest may appear. Under such a clause, the morigagee is simply
an appointee of the insured, and its right of recovery is only as -

13 {ike her husband, Jan Heyman faced criminal charges in connection with the subject
fire, but those charges were dismissed as part of Richard Heyman’s plea agreement. (Docket No.
6, Brief of Defendants-Appellants, pp. 25-26; Docket No. 20, Reply Brief of Defendants-
Appellants, pp. 4-5).

' The “Loss Payable” provision of Policy Form CP1218 states as follows:
B. LOSS PAYABLE
For Covered Property in which both you and a Loss Payee

shown in the Schedule or in the Declarations have an
insurable interest, we will:

1. Adjust losses with you; and

2. Pay any claim for logs or damage jointly to you and
the Loss Payee, as inferests may appear. [ltalics
added].

(CF 491, p. 1; Appx. 53; Supp. 13).
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great as that of the insured. Notably, under a simple mortgage
clause, anything that would void the policy in the hands of the
mortgagor likewise voids it as to the morigagee.

The protection provided the mortgagee under the second type of

loss payable clause, the standard mortgage clause, is broader. Such

a clause states, in effect, that coverage for the mortgagee will not

be invalidated by any act or neglect of the insured. Generally, this

type of clause is considered to constitute a separate contract

between the insurer and the mortgagee. [Italics added; citations

omitted].

Thus, a “simple” or “open” loss payable clause, providing that the loss payee will
be paid “as interests may appear,” affords the loss payee no greater right to recover than that of
the insured itself.'* That is the situation we have here.'® The “Loss Payable” provision in the
Elevators Mutual policy expressly states that it will pay a claim to the loss payee “as interests
may appear.”

Therefore, neither of the named loss payees, Jan Heyman and Richard Heyman,
has any right to recovery that is any greater than the right of the named insured (O’Flaherty’s).

And since O’Flaherty’s has no right of recovery (due to the criminal conviction of Richard

Heyman), the loss payees also have no right of recovery.

15 See, Associates Commercial Corp. v. Nationwide Mut. Ins. Co. (App. Div. 2002), 748
N.Y.S.2d 792, 793 (“it is well settled that a ‘loss payee’ stands in the shoes of its insured and
may only recover if the insured can™); Old Am. Mut. Fire Ins. Co. v. Gulf States Fin. Co. (Tex.
App. 2002), 73 S.W.3d 394, 395-396 (“the loss payee stands in the shoes of the insured; it enjoys
the same rights as the insured, no more, no less”™); Continental Ins. Co. v. Garrison (E.D. Wis.
1999), 54 F. Supp.2d 874, 883 (“‘a loss payee has no greater rights to the proceeds of the policy
than the insured”); Bast v. Capitol Indem. Corp. (Minn. 1997), 562 N.W.2d 24, 27 (“The loss
payee ‘stands in the shoes’ of the insured and is subject to all the defenses the insurer may have
against the insured”) (ellipsis omitted).

16 The Elevators Mutual policy contains a “standard” mortgage clause, but it applies only
to “mortgageholders” shown in the declarations. (Form CF 160, pp. 7-8; Appx. 67-68; Supp. 21-
22). No mortgageholders are shown in the declarations, The declarations refer only to “loss
payees” who are expressly subject to the “Loss Payable” provision excerpted above.

22



CONCLUSION

Appellees are trying to profit from Richard Heyman’s criminal conduct by
collecting insurance money for the very arson that he was convicted of committing for the
purpose of defrauding Elevators Mutual. For all of the reasons set forth above, that should not
be permitted to occur.

Accordingly, appellant Elevators Mutual Insurance Company respectfully
requests that the holding of the Sixth District Court of Appeals be reversed, and that the trial
court’s Final Judgment Entry granting summary judgment in favor of Elevators Mutual and
against Appellees be reinstated in all respects.
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{91} Appellants appeal a summary judgment issued to an insurer by the

Sandusky County Court of Common Pleas in a dispute over fire coverage. For the

reasons that follow, we reverse.

Imﬂ"’*ﬂ%” 1751
R i ;

¥ g gk ‘l_g..hu

I 3s/o8 SHE




412} Appellants, Richard A. and Jan N. Heyman, are equal shareholders in
appellant J. Patrick O'Flaherty's, Inc., a company that operated a restaurant of the same
name on the west side of Fremont, Ohio. Appellee, Elevators Mutual Insurance Co.,
provided a commercial fire insurance policy for this restaurant.

{913} On February 4, 2001, after the restaurant was closed, a fire started on the
second floor, eventually spreading and destroying the entire structure. An investigation
by the state fire marshal revealed that the origin of the fire was business records stored on
the second floor which had been soaked in paint thinner. An investigator for the state fire
marshal ruled the fire to have been caused by arson.

{14} A further investigation found that appellants were heavily in debt and that
they had recently increased the amount of insurance on the property. Moreover, a former
employee told investigators that on more than one occasion Richard Heyman had stated
that he "would like to burn the place down." Richard Heyman was determined to be the
last person to leave the restaurant before the fire. State v. Heyman, 6th Dist. No.
5-04-016, 2005-Ohio-5565, 9 7-8.

{95} On April 4, 2001, as the investigation was proceeding, appellants filed an
insurance claim for their loss under the fire policy issued by appellee. Appellee advanced
appellants $30,000 on the claim under a reservation of rights. Following the
investigation of the fire, however, appellee denied the claim. On November 30, 2001,
appellee initiated the present action, seeking a declaration that it had no duty to insure

under a provision in its policy that barred coverage for an insured's intentional acts.



Appellee also sought to recover the money it had advanced. On December 7, 2001,
appellants wete named in an indictment, charging two counts of aggravated arsom, simple
arson and insurance fraud.

{6} Both appellants pled not guilty, but following negotiations apjaellant
Richard Heyman agreed to plead no contest to arson and insurance fraud in return for
dismissal of the aggravated arson counts and dismissal of the indictment against Jan
Heyman.' The trial court accepted Richard Heyman's plea, found him guilty on both
counts and sentenced him to one year incarceration on the insurance fraud and five years
community service on the arson. Richard Heyman's conviction and sentence were
affirmed on appeal. Id. at ] 19.

{17} Consideration of the present matter was deferred pending conclusion of the
criminal proceeding. Following, on July 2, 2004, appellee moved for summary
judgment. Appellants opposed the motion and filed their own cross-motion for summary

judgment. The trial court denied both motions.”

'In the trial court in this matter, Richard Heyman proffered an explanation of his
plea, suggesting that he entered the plea because he had little confidence in his appointed
lawyer, he sought to avoid the greater penalty of an aggravated arson conviction and he
wished to spare his wife from prosecution.

*On April 20, 2007, NAMIC Insurance Company, issuer of appelliee Elevators'
professional liability and director's and officer's policy intervened in defense to
appellants' counterclaim. NAMIC is an appellee and has filed a brief in this matter.
Nevertheless, for clarity, we shall refer to appellee Elevators Insurance Company in the
singular as NAMIC's arguments are pendant to Elevators'.



{8} On November 7, 2007, appellee moved in limine that the court determine
the admissibility of Richard Heyman's insurance fraud and arson conviction. Appellants
opposed admission of the conviction.

{§9} On November 30, 2007, the court ruled that Richard Heyman's conviction
could not be infroduced at trial as substantive evidence. Citing Evid.R. 410 and Crim.R.
11(B)2), the trial court concluded that Richard Heyman, "* * * entered this plea with the
expectation that it could not be used collaterally against him in a civil case * * *. This
well settled practice is best left undisturbed by this court."

{9] 10} Later, however, the court revisited this decision, concluding that, while the
no contest plea to arson and insurance fraud were not admissible, the conviction for these
offenses could be admitted. Since the arson and insurance fraud convictions conclusively
established Richard Heyman's culpability, the court continued, he was barred from
profiting from his own misdeeds and, because he was president and a principal
shareholder in J. Patrick O'Flaherty's, Inc., both he and Jan Heyman were barred from
benefiting from these acts, With this, the court granted appellee's motion for summary
judgment.

{4/ 11} From this judgment, appellants now bring this appeal, setting forth the
following two assignments of error:

{912} "A. The trial court erred in ruling that evidence of Richard Heyman's

criminal convictions after pleas of no contest were admissible,



{91 13} "B. The trial court erred in granting the plaintiff insurer's Motion for
Summary Judgment, finding that the criminal convictions following pleas of no contest
precluded the insured and/or any of the loss payees from recovering any insurance
proceeds from the fire loss in question and that since defendants were barred from
recovering any fire insurance proceeds, their counterclaims failed as a matter of law."

{4] 14} On review, appellate courts employ the same standard for summary
judgment as trial courts. Lorain Natl. Bankv. Saratoga Apts. (1989), 61 Ohio App.3d
127, 129. The motion may be granted only when it is demonstrated:

{q] 15} "* * * (1) that there is no genuine issue as to any material fact; (2) that the
moving party is entitled to judgment as a matter of law; and (3) that reasonable minds can
come to but one conclusion, and that conclusion is adverse to the party against whom the
motion for summary judgment is made, who is entitled to have the evidence construed
most strongly in his favor." Harless v. Willis Day Warehousing Co. (1978), 54 Ohio
St.2d 64, 67, Civ.R. 56(C). The evidence supporting a motion for summary judgment
must be admissible. Civ.R. 56(E).

{q] 16} At issue is whether the trial court properly considered Richard Heyman's
conviction entered on a no contest plea.

417} Crim.R. 1 1(B)(2) provides:

19 18} "With reference to the offense or offenses to which the plea is entered:

(193 "+ *
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{9 20} "(2) The plea of no contest is not an admission of defendant's guilt, but is
an admission of the truth of the facts alleged in the indictment, information, or complaint,
and the ple& or admission shall not be used against the defendant in any subsequent civil
or criminal proceeding." (Emphasis added.)

{9 21} In material part, Evid R. 410 dictates that, "* * * evidence of the following
is not admissible in any civil or criminal proceeding against the defendant who made the
plea or who was a participant personally or through counsel in the plea discussions:

g %

{91 22} "(2) A plea of no contest or the equivalent plea from another jurisdiction
* ok ok 0

{9] 23} Appellants insist that these rules mean what they say: a plea of no contest
should not be used against a defendant in any subsequent civil proceeding. Since that is
exactly what occurred in the present matter, appellants maintain, the trial court erred in
considering this inadmissible evidence.

{91 24} Appellee disagrees. Citing State v. Mapes (1985), 19 Ohio St.3d 108, and
derivative cases, appellee insists that, while the no contest plea may be inadmissible, the
conviction that results from the plea is admissible. In this matter, according to appellee, it
was the conviction that came into evidence. Since that conviction conclusively
established Richard Heyman's guilt in the arson of his restaurant and his fraudulent
attempt to collect insurance under appellee's policy, appellee argues that he, the

corporation and his spouse are collaterally estopped from relitigating that issue.

1



{4 25} Appeliee cites numerous foreign cases for the proposition that, as a matter
of policy, an arsonist ought not to be allowed to profit from the act of arson. The
question here, however, is not one of policy, but of evidence. The rule, as articulated in
Evid.R. 410 and Crim.R. 11(B)(2), is that "* * * a no contest plea may not be used
against the defendant in any subsequent civil or criminal proceeding." 1 Weissenberger,
Ohio Evidence (1995) 61, Section 410.3. The sole Chio exception to the rule was
promuigated by the Supreme Court of Ohio in State v. Mapes, supra. Id.

{9 26} David Mapes killed a bar owner during an after-hours robbery. He was
indicted for aggravated murder with a capital specification alleging a prior murder
conviction. A jury convicted Mapes of the principal offense. The prior murder
specification was tried separately to the bench. The court found Mapes guilty of the
specification based on a foreign judgment of conviction for murder entered on the New
Jersey equivalent of a no contest plea. Mapes was sentenced to death.

{9 27} On appeal, Mapes argued that Crim.R. 11(B)(2) and Evid.R. 401 precluded
admission of his conviction entered on a no contest plea. On consideration, the court
rejected Mapes' argument, holding "Crim.R. 11(B)(2) and Evid.R. 410 do not preclude
admission of a conviction entered upon a no contest plea to prove a prior murder
specification under R.C. 2929.04(A)5)." 1d. at paragraph one of the syllabus. In its
opinion, the court expiained:

{9 28} "Crim. R. 11(B)(2) and Evid. R. 410 prohibit only the admission of a no

contest plea. These rules do not prohibit the admission of a conviction entered upon that
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plea when such conviction is made relevant by statute. The trial court was correct in
admitting the evidence of the prior conviction as it was not equivalent to the admission of
the no contest plea and it was not introduced by the prosecution for any purpose other
than establishing the specification. The purpose of Evid. R. 410 as it relates to criminal
trials is to encourage and protect certain statements made in connection with plea
bargaining and to protect the traditional characteristic of the no contest plea which is
avoiding the admission of guilt that is inherent in pleas of guilty, See 1 Weissenberger,
Ohio Evidence (1985) 55, Section 410.1 and Advisory Committee Notes to Fed. R, Bvid.
410. These purposes are not disserved by the admission of a conviction entered upon a
no contest plea." Id. at 111 (emphasis added).

{429} Many appellate courts, including this one, have followed Mapes, allowing
the introduction of convictions entered on no contest pleas into administrative
proceedings, but only when a statute makes such introduction specifically relevant to the
proceeding. Spencer v. Ohio St. Liguor Cont. Comm. (Sept. 18, 2001), 10th Dist. No.
01AP-147 (statute expressly made conviction for illegal sale of liquor ground for license
suspension), Jaros v. Ohio St. Bd. of Emergency Med. Serv., 6th Dist. No. L-01-1422,
2002-Ohio-2363, 9 17 (Ohio Administrative Code expressly makes conviction of offense
involving moral turpitude a ground for revocation of EMT license), Reynolds v. Ohio St.
Bd. of Exam. of Nursing Home Admin., 10th Dist. No. 03AP-127, 2003-Ohio-4958, 9 16
(Medicaid fraud conviction is an express ground for revocation of administrator's

license); but, see, Wolfe v. Ohio Motor Vehicle Dealers Bd., 5th Dist. No. 003CA00231,

13



2004-Ohio-122, § 53 (trial court did not abuse discretion in refusing admission of
conviction entered on no contest plea). In each of these instances, the conviction on a no
contest plea was deemed relevant because of a statute or rule derived from a statute that
expressly set a prior conviction as an element of necessary consideration.

{91 30} Appellee cites Steinke v. Allstate Ins. Co. (1993), 86 Ohio App.3d 798, 801-
802 and Bott v. Stephens, 3d Dist. No. 1-05-09, 2005-Ohio-3881, 9 7, in support of a
broader application of Mapes. Appellec's reliance on these cases, however, is misplaced.
In Steinke the court noted that irrespective of the applicability of Mapes, the prior
conviction was admissible because the opposing party had waived the issue by failing to
contemporaneously object to its admission. Id, at 802. In Borr, at q 8, admissibility of
the conviction was not essential to the disposition of the case because the court concluded
that, even with the admission of the conviction, a question of fact concerning an insured's
mental state precluded summary judgment. Thus, a broader application of Mapes in
these cases is mere dicta.

{91 31} The syllabus rule of Mapes is exceptionally narrow. It only goes to the
admissibility of a conviction on a no contest plea for the sole purpose of proving a capital
specification as provided for in R.C. 2929.04(A)(5). The language in the Mapes opinion
itself is only slightly broader: "These rules [Evid.R. 410 and Crim.R. 11(B)(2})] do not
prohibit the admission of a conviction entered upon [a no contest] plea when such

conviction is made relevant by statute." Mapes at 111.
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{11 32} In our view, the distinction between a no contest plea and a conviction on
that plea is a false dichotomy. The proper distinction is whether or not the conviction has
been made relevant to the later proceeding by statutory provision. Anything less and the
rules make the plea and the conviction derived from the plea inadmissible.

{€] 33} What is at issue in this matter is not a statute, but exclusionary provisions in
an insurance policy.” We take no position on whether an insurer and an insured may
contract to make a prior conviction relevant in a subsequent action on the contract. In
this insurance contract, no such provision appears. As a result, the rule of Mapes does
not operate to override Evid.R. 410 and Crim.R. 11(B)(2) and the trial court erred in
concluding that it did. Accordingly, appellants' first assignment of error is well-taken.
Appellants’ second assignment of error concerns the issue preclusion effect of the

judgment of conviction and, therefore, is moot.

3Causes of Loss — Special Form (B)(1)(h) of the policy provides, "We will not pay
for loss or damage caused directly or indirectly by any of the following * * * Dishonest
or criminal acts by you, any of your partners, employees (including leased employees),
directors, trustees, authorized representatives or anyone to whom you entrust the property
for any purpose * * *."

Commercial Property Conditions (A) of the policy provides, "This Coverage Part
is subject to the following conditions * * * A. Concealment, Misrepresentation or
Fraud[.] This Coverage Part is void in any case of fraud by you as it relates to this
Coverage Part at any time. It is also void if you or any other insured, at any time,
intentionally conceal or misrepresent a material fact concerning: 1. This Coverage Part; 2.
This Covered Property; 3. Your interest in the Covered Property; or 4. A claim under this
Coverage Part."

10.
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{] 34} On consideration whereof, the judgment of the Sandusky County Court of
Common Pleas is reversed. This matter is remanded to said court for further proceedings
consistent with this decision. Appellee is ordered to pay the costs of this appeal pursuant
to App.R. 24. Judgment for the clerk's expense incurred in preparation of the record, fees

allowed by law, and the fee for filing the appeal is awarded to Sandusky County.

JUDGMENT REVERSED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,
also, 6th Dist.Loc. App.R. 4.

Peter M. Handwork, I. OE JM /"' W

JUDGE
Arlene Singer, I. ﬁ -
CONCUR. ,L(_,d(,we,\-CAﬂ-; &
-~ JUDGE (O]
Thomas J. Osowik, J.,
DISSENTS.
OSOWIK, J.

{91 35} I would respectfully dissent and affirm the decision of the court of common
pleas that found the no contest pleas and convictions of arson and insurance fraud to be
admissible and thereby preclude appellants from claiming insurance proceeds for the fire

losses.

1.
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{4 36} In this case, it is undisputed that the plaintiff pled no contest to a charge of
arson with purpose to defraud in violation of R.C. 2909.03(A)(2) and to insurance fraud,
in violation of R.C. 2913.47(B)(1). He was found guilty of both of these charges.

{91 37} It is also undisputed that the property involved in the arson was the
property covered by the insurance policy which 1s the subject of this dispute and that the
éontract of insurance excludes coverage for criminal acts and insurance fraud.

{9] 38} Despite having pled no contest and subsequently being found guilty and
sentenced as a result of these charges, appellant sought payment from his insurer for the
losses sustained as a result of the arson of which he was convicted after his no contest
plea. The insurance company initiated this declaratory judgment action to determine its
rights and obligations under its contract of insurance.

{9 39} The resolution of this conflict ultimately hinges upon the impact and
consequences of uttering two words in a criminal proceeding: no contest. These three
syllables are of some significance in a criminal proceeding, and even the United States
Supreme Court has struggled with the concept as to precisely what a defendant does
admit when he enters a no contest plea. In North Carolina v. Alford (1970), 400 U.S. 25,
91 8.Ct.160, 27 L.Ed.2d 162, the court surmised that the no contest plea possibly
originated from the early medieval practice by which defendants wishing to avoid
imprisonment would seek to make an end of the matter by offering to pay a sum of

money to the king. 1d. at 36, fn. 8.

12.
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{4 40} The court further referenced an early 15th century case "in which a
defendant did not admit his guilt when he sought such a compromise, but merely 'that he
put himself on the grace of our Lord, the King, and asked that he might be allowed to pay
a fine." Id.

{4 41} Regardless of the historical origins of the no contest plea, pursuant to
Crim.R. 11(B)2), a no contest plea is "an admission of the truth of the facts alleged in
the indictment, information, or complaint * * *.*

{91 42} In his first assignment of error, appellant argues that his plea of no contest
and subsequent conviction to the criminal charges should not be admissible. The United
States Sixth Circuit Court of Appeals addressed this precise application of the no contest
plea to a similar federal rule. Federal case law that interprets the federal rule, while not
controlling, is persuasive. Myers v. City of Toledo (2006), 110 Ohio 8t.3d 218, 221.

{4 43} Fed.R.Evid. 410 provides in relevant part:

{9 44} "Evidence of a plea of * * * nolo contendere * * * is not admissible in any
civil or criminal proceeding against the person who made the plea * * *."

{4 45} This language is virtually identical in relevant part to Crim.R. 11(B}2),
with the exception that the plea cannot be used against the person who made the plea as
opposed to the Ohio Rule, which limits the application to the defendant.

{946} Crim.R. 11(B)(2) states in relevant part:

{41 47} "* * * and the plea or admission shall not be used against the defendant in

any subsequent civil or criminal proceeding."

13.
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{Y] 48} In Walker v. Schaeffer (C.A.6, 1988), 854 F.2d 138, the court stated:

{9 49} "We do not consider our conclusion to be barred by Fed.R.Evid. 410, which
provides that evidence of 'a plea of nolo contendere' is not, 'in any civil or criminal
proceeding, admissible against the defendant who made the plea.' This case does not
present the kind of situation contemplated by Rule 410: the use of a nolo contendere plea
against the pleader in a subsequent civil or criminal action in which he is the defendant.
See, e.g., United States v. Manzella, 782 F.2d 533 (5th Cir.), cert. denied, 476 1J.S. 1123,
106 5.Ct. 1991, 90 L.Ed.2d 672 (1986) (use of nolo contendere plea to impeach
defendant in subsequent criminal prosecution). In this case, on the other hand, the
persons who entered prior no-contest pleas are now plaintiffs in a civil action.
Accordingly, use of the no-contest plea for estoppel purposes is not 'against the
defendant' within the meaning of Fed.R.Evid. 410. This use would be more accurately
characterized as 'for' the benefit olf the 'new' civil defendants, the police officers.

{91 50} "We find a material difference between using the nolo contendere plea to
subject a former criminal defendant to subsequent civil or criminal liability and using the
plea as a defense against those submitting a plea interpreted to be an admission which
would preclude liability. Rule 410 was intended to protect a criminal defendant's use of
the nolo contendere plea to defend himself from future civil liability. We decline to
interpret the rule so as to allow fhe former defendants to use the plea offensively, in order
to obtain damages, after having admitted facts which would indicate no civil liability on

the part of the arresting police.”

14,
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{9 51} Rule 410 of the Ohio Rules of Evidence is substantially identical to the
federal rule, Evid.R. 410 states in relevant part:

{9 52} "(A) Except as provided in division (B) of this rule, evidence of the
following is not admissible in any civil or criminal proceeding against the defendant who
made the plea or who was a participant personally or through counsel in the plea
discussions:

{§] 53} "(1) a plea of guilty that later was withdrawn;

{4 54} "(2) a plea of no contest or the equivalent plea from another jurisdiction;

9 55} "(3) a plea of guilty in a violations bureau; * * *"

{4 56} The court in Levin v. State Farm Insurance (E.D.Mi.1990), 735 F.Supp.
236 adopted the Walker interpretation of the rule. The facts of that case are identical to
the case before the court today. The plaintiff entered a plea of no contest to a criminal
charge of arson. Based upon that plea, he was found guilty and sentenced. The plaintiff
then sought compensation for fire damage to his home.

{41 57} The court was called upon to resolve the sole evidentiary issue of whether
the plaintiff's nolo contendere plea may be admitted at trial, The court held that the
insurer was not precluded from introducing evidence of the nolo contendere plea in the
ctvil action brought by the individual who offered the nolo contendere plea in the prior
criminal case.

{9 58} Likewise, I do not believe it to be a logical application of Crim.R. 11(B)(2)

if the no contest plea were not admissible in this instance and would circumvent the

15.
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unambiguous language of the rule. I would further suggest that it would be better public
policy if Evid.R. 410(A) would be amended to explicitly prevent an individual who pled
no contest to criminal charges from excluding evidence of that plea in an action in which
the pleader seeks to establish a claim arising out of the crime of which the pleadef was
convicted. In that manner in future disputes, it would avoid a semantical discussion of
the definition of the word against and its relationship to the word defendant.

{9 59} For the foregoing reasons, I would affirm the judgment of the trial court

and find both of appellants' assignments of error not well-taken.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www .sconet.state.oh.us/rod/newpdf/?source=6.

16.
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IN THE COURT OF APPEALS OF QHIO
SIXTH APPELLATE DISTRICT
SANDUSKY COUNTY
Elevators Mutual Insurance Company Court of Appeals No. §-08-006
Appellee Trial Court No. 01~-CV-987
V.
J. Patrick O'Flaherty's, Inc., et al, DECISION AND JUDGMENT
Appellants Decided:  FEB 0.9 2009
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This matter is before the court on the motions of appellee, Elevators Mutual
Insurance Company, for reconsideration or, in the aliernative, rehearing en banc of our
decision in Elevators. Mut. Ins, Co. v. J. Patrick O'Flaherty’s, Inc., el al., 6th Dist. No. S-
© 08-006, 2008-Ohio-6946, Appelles also moves to certify a conflict. Appellants, J.
Patrick O'Flaherty's, Inc. and Richard A. and Jan N. Heyman, have filed 2 memorandum
in opposition to which appellee has filed replies.

Reconsideration and En Banc

On an application for reconsideration, "[t]he test generally applied is whether the

motion for reconsideration calls to the attention of the court an obvious error in its

decision or raises an issue for our consideration that was either not considered at all or




wes not fully considered by us when it should have been." Matthews v, Matthews (1981),
5 Ohio App.3d 140, 143. The appliogtion is not designed for use when a party simply
disagrees with the logic or conclusiops of the court. State v. Owens (1996), 112 Ohio
App.3d 334, 336, Neither is it an opportunity to reargue the case,

Although appellee exhaustively attacks what it considers out errant reasoning in
the principal decision, it has not directed our attention to any issue that we failed to
consider or did not fully consider. With respect to the conflict appeliee perceives
between the principal decision and our prior decision in Jaros v. Ghio Bd. af Emergency
Med. Serv., 6th Dist, No. L-01-1422, 2002-Ohie-2363, as we stated at § 29 in the
principal decision, we do not share appeltee's perception that such a conflict exists,
Accordingly, appeliec's motions for reconsideration and for rehearing en ba,n.c— are found

not well-taken and are denicd, '

Certify a Conflict

Section 3(B)(4), Article I'V, Ohio Constitution requires that when a court of appeals
finds itself in conflict with another court of appeals on the same question of law, that
court must certify its decision and the record of the matter to the Supreme Court of Ohio
for a resolution of the question. Whitelock v. Gilbane Bldg, Co. (1993), 66 Ohio St.3d
594, 596.

In the principal case, pursuant to Staze v. Mapes (I 9855, 19 Chio St.3d 108, we
held that a criminal eonviction resulting from a no contest plea is only admissible in

subsequent proceedings if made relevant by statute. Appellee insists that this holding
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conflicts with that of other courts of appeals in State v, Williams (Nov. 21, 1997), 2d Dist.

No. 16306; Steinke v. Alistate Ins. Co.(1993), 86 Ohio App.3d 798; State v. Smith (Nov.
14, 1990), 4th Dist. No. CA 1847; State v, Cook (Mar. 27, 1992), 7th Dist. No. CA 80;
State v. Charlion (Jan. 29, 1992), Sth Dist. No. 91CA005113; and, Haley v. Holderman
(Mar. 13, 1997}, 10th Dist, No, 96APED8-1019,

We have already distinguished Steinke in the principal decision. 2008-Ohio-6946,
% 30. Smith, Cook, and Charieton are all cases in which a defendant's probation was
revoked because of a later conviction obtained on a no contest plea. Each defendant had
as a ternt of probation, entered under express statiory authority of former R.C.
2951.02(C) (rev. 7/1/96), that he not commit fiture crimes. Thus, each defendant had his
subsequent conviction made relevant to the probation revocation proceeding under
authority derived from & statute. Consequently, there is no confTict with the prineipal
decision.

Williams involved an issue of whether a no contest plea to a minor misdemeanor
mooted tlhe qusstion of the propriety of the arrest as a basis for supptressing evidence
obtsined in a post arrest search. The appellate court stated that the misdemeanor
conviction precluded a trial court finding in the suppression proceeding that the arrest
was improper, Nevertheiess, the court reversed the order of suppression based not on this
conclusion, but because the police had probable cause to atrest the defendant.” As a
result, the portion of the decision upon which appellee asserts conflict was not necessary

to the resolution of the case and does not form a basis to premise conflict.
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Haley concerned whether a defendant's conviction for securities violations as the
result of a no contest plea waived his right to challenge the constitutionality of the statute
and adtninistrative code section under which he was convicted, Inclusion of this case
among those purportedly in conflict with the principal decision frankly mystifies us. We
find no conflict.

Becauge we fail to find any of the cases appellee sets forth is in conflict with the
decision at issue, appeliee's motion to certify a conflict is not wellstaken and is, hereby,

denied.

Peter M. Handwork. J.

Arlene Singer, J,
CONCUR.

Thomas J. Osowik, J.
CONCURS AND
_WFJTBS SEPARATELY.

QSOWIK, J.

I would concur with the majority in the analysis of the dccisidns cited by appellee
to cextify the decision as a conflict with other appellate jurisdictions. Specifically, in its
decision and judgment entry, the majority distinguished Steinke v, Allstate Ins. Co. The
other referenced cases are of little relevance to the issue involved in this matter now

before the court or are supporied by the analysis in State v. Mapes.

25



That being stated, the facts of this case ars unique. I would maintain my opinion
that the proscription against the subsequent use of a no contest plea against a defendant is
not affected.

A no contest plea is not beiﬁg used against a convicted arsonist when he submits a
claim for benefits to his property insurer. I this instance, his pleas in the criminal cages
are not subjecting him to civil liability.

Appellant’s suggested approach does not hold enough water to extinguisﬁ the
raging flames of h-is pleas. This is nearly an inflammatory application of Crim.R.
11(B}2) and Evid.R. 410 and its implications could be incendiary.

The Supreme Court should review this court’s decision as a result of the -
exceptional facts of this case; however, | agree with the majority that there is not af the

present time a conflict to support a certification.
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IN THE COURT OF COMMON PLEAS OF SANDUSKY COUNTY, OHIO

ELEVATORS MUTUAL INSURANCE, *

COMPANY,
Plaintiff * Case No. 01 CV 987
~Y§- *
J. PATRICK O’FLAHRERTY’S, INC, * DECISION & ENTRY
et al.,
Defendants *
BACKGROUND

This issue comes before the Court for consideration of @ motion for summary judgment filed
by plaintiff, Elevators Mutsal Insurance Company, against defendants, J. Patnck
O’Flaherty’s, Inc., Richard A. Heyman and Jan D. Heyman. A reply to said motion was filed
by said defendants, together with a cross-motion for summary judgment. Plaintiff then filed a
reply to said defendants’ cross-motion for summary judgment.

FACTS

Defendant J. Patrick O’Flaherty’s, Inc. operated a restaurant which was lost in a fire on the
night of February 4, 2001. At the time of the fire, plaintiff had in force an insurance policy
which provided coverage on the building and contents of said restaurant. The named insured
under this policy was J. Patrick O’Flaherty’s, Inc. The policy contained a loss payable
provision naming Richard A. Heyman and Jan D. Heyman as additional insureds.

Following an investigation of the origins of the fire, plaintiff denied coverage on the grounds
of arson, misrepresentation, dishonest or criminal act, and fraud by an insured. Before
denying this claim, plaintiff issued a good faith advance to the defendants in the amount of
$30,000. Plaintiff claims additional claims-related expenses of $69,742 as of the date of the
filing of its motion for summary judgment.

On December 7, 2001 defendant Richard A. Heyman was indicted by the Sandusky County
- grand jury on charges of aggravated arson, arson and insurance fraud (see Case No. 01 CR
1010). Defendant Jan D, Heyman was also indicted on similiar charges (see Case No. 01 CR
1011).

JOURNLLIZED
/g/c;/pr N
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On May 25, 2004, defendant Richard A. Heyman entered a plea of rno confest (see Rule 11 of
Ohio Rules of Criminal Procedure) in relation to the charges of arson and insurance fraud as
charged in said indictment; and he was ultimately convicted and sentenced on said plea. As
part of the plea agreement, all charges against defendant Jan D. Heyman were dismissed.

ISSUE
Should said motions for summary judgment be granted?
PRELIMINARY ISSUE

May J. Patrick O’Flaherty’s, Inc. defend the plaintiff’s summary judgment‘ motion, and
present its own motion, when it is not represented by counsel?

LAW

A corporation is not permitted to appear in or defend a civil lawsuit except by counsel; and an
officer of a corporation is not permitted to act on behalf of a corporation that is not
represented by counsel.

THEREFORE, since J. Patrick O’Flaherty’s, Inc. is a corporation, and is defending
plaintiffs motion for summary judgment, and is prosecuting its own motion for summary
judgment, all without counsel, its reply to plaintiff’s motion, and its own motion for summary
judgment, must be stricken from the record. The court will decide plaintiff’s motion for
summary judgment, and the defendants’ cross-motion for summary judgment as it applies to
Richard A. Heyman and Jan D. Heyman, on the merits. Said cross-motion is DISMISSED as
to defendant, J. Patrick O’Flaherty’s, Inc, No further filings will be permitted on behalf of

defendant, J. Patrick O’Flaherty’s. Inc., uniil said corporation is represented by counsel.

APPLICABILITY OF SUMMARY JUDGMENT

Summary judgment may be granted when there is no genuine issue of material fact, and the
moving party is entitled to judgment as a maiter of law. When a court considers a motion for
summary judgment, it must construe the facts and all reasonable inferences to be drawn
therefrom in a light which is most favorable to the non moving party. If, upon examination of
the facts in this light, the court finds that reasonable minds could come to but one conclusion,
which is adverse to the non-moving party, then the motion may be granted. Wean v. Temple
United, Inc., 50 Ohio St. 2d 317, 327 (1977), see also Harless v. Willis Day Warehousing Co.,
54 Ohio St. 2d 64, 66 (1978).

ANALYSIS AND CONCLUSION

While plaintiff argues several points of law regarding why it is entitled to summary judgment,
all arguments are based on the conviction of Richard Heyman of arson and insurance fraud as
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having an issue prechusive effect on the matter of his setting fire to the restaurant which is the
subject of plaintiff’s insurance policy. As discussed below, this court finds that the no contest
plea entered by defendant Richard A. Heyman has no issue-preclusive effect, and, therefore,
plaintiff’s motion for summary judgment fails.

Plaintiff cites authority from a number of jurisdictions, which establishes that a defendant
who has been convicted of the crime of arson is precluded from arguing the issue again in a
subsequent civil trial. Hopps v. Utica Mut. Ins. Co, 506 A.2d 294 (N.H. 1985); see also Aeina
Life and Cas. Ins. Co. v. Johnson, 673 P.2d 1277 (Mont, 1977), detna Cas. & Ser. Co. v.
Niziolek, 481 N.E.2d 1356 (Mass. 1985), Hanover Ins. Co. v. Hayward, 464 A.2d 156 (Me.
1983), Merchants Mut. Ins. Co. v. Arzillo, 472 N.Y.8.2d 97 (App. 1984). Clearly this case
law supports plaintiff’s assertion that a criminal conviction of arson of Richard Heyman in
relation to the fire of his restaurant would preclude him from arguing the issue of the origin of
the fire in the current civil matter.

Further plaintiff asserts that defendant J. Patrick O’Flaherty’s, Inc. would be barred from any
recovery under plaintiff’s insurance policy as Richard A. Heyman is an officer of said
corporation. Again, it is settled law in Ohio that a corporation may not benefit by receiving
the proceeds of an insurance policy when one of its officers is convicted of the arson
associated with the fire. Forrestwood Development Corp. v. All-Star Ins. Co., 1978 WL
208443 (Ohio App. B Dist. 1978). Therefore, a conviction against Richard Heyman would
cleatly bar defendant J. Patrick O’Flaherty’s, Inc., as the named insured, from recovering
under the insurance policy issued by plaintiff.

Both plaintiff and defendants attach significance to the addition of Richard Heyman and Jan
Heyman as loss payees under the subject insurance policy.

There are generally two types of loss payee provisions available under an insurance policy.
The first is an “open type” of loss payee provision. The effect of this type of loss payee
provision is to put the listed loss payee in the same position as the insured, should a loss occur
under this policy. The second type of loss payee is that of a “lender loss” payee provision.
This type of loss payee provision is drafted to protect an innocent lender from being denied
payment for its the loss due to the actions of the named insured, or an officer of the named
insured corporation. Pitisburgh Nat’l Bank v. Motorists Mut. Ins. Co., 87 Ohio App.3d 82
(Ohio App. 9 Dist. 1993).

Plaintiff attaches great weight to this provision in the policy, because if the loss payee
provision were to be interpreted as the “open type” the Heyman defendants would be
prevented from recovering under the policy due to the arson conviction of Richard Heyman.
Conversely, the Heyman defendants argue that they should be considered as “lender loss”
payees under the policy, which would allow recovery regardless of the guilt or innocence of
Richard Heyman in the criminal case. While defendants offer as an exhibit a copy of the
declarations of his insurance policy showing that Richard and Jan Heyman were once listed as
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“building owners” under the loss payee section, they do not offer evidence to show that this
would have given them any more status then a simple loss payee. Furthermore, plaintiff has
offered evidence, through affidavits, that the Heymans were at all times considered by
" Elevators Mutual Insurance Company to be simple loss payees. This court finds that Richard
and Jan Heyman were at all times simple loss payees under the policy issued by plaintiff, and
that they therefore stand in the shoes of the named insured, and are subject to the same
potential exclusions and/or defenses for the claim at issue.

Plaintift also claims that because there is no coverage under the policy, defendants’
counterclaims should be dismissed as well. Plaintiff also asks this court to award it a recovery
of its attorney fees as compensatory damages for the fraud committed by Richard Heyman.
Again, Plaintiff bases these claims on the conviction of Richard Heyman of arson and
insurance fraud in connection with the fire of February 4, 2001.

Clearly all of Plaintiff’s arguments are dependant upon its ability to use collateral estoppel to
preclude defendants from arguing the innocence of Richard Heyman in connection with the
fire which destroyed J. Patrick O’Flaherty’s restaurant on the night of February 4, 2001.
Plaintiff argues that the plea of no contest entered by Richard Heyman in this court on May
25, 2004 to arson and insurance fraud has such an issue preclusive effect.

To this end, Plaintiff cites State v. Mapes, 19 Ohio St. 3d 108 (1985). The State in Mapes was
permitted by the trial court to introduce evidence of a non vuif plea entered by the defendant
in a criminal matter in the State of New Jersey. The non vult plea in the State of New Jersey
is apparently the equivalent of a no contest plea in the State of Ohio, and is permitted under
New Jersey law “to the human end that a guilty defendant need not run the gauntlet” id at
111, citing State v. Forcella, 245 A.2d 181, 189 (N.J, 1968). Mapes argued that the use of his
conviction based on the no vault plea was barred by Crim. R. 11{B)(2} and Evid. R. 410. The
Ohio Supreme Court in Mapes held that here there was no error on the part of the trial court in
the admission of evidence of the New Jersey conviction. In its holding, the Supreme Court
noted that there were circumstances in which it had allowed admission of a no contest plea --
such as in death penalty convictions and in relation to seeking enhanced penalties. However,
the Court also noted that the primary goal of Evid R 410 is to “protect the traditional
characteristic of the no contest plea, which is avoiding the admission of guilt that is inherent
in pleas of guilty.” id at 111.

The Supreme Court of the State of Ohio has also held that

“The doctrine of issue preclusion, also known as collateral estoppel,
holds that a fact or a point that was actually and directly at issue in a
previous action, and was passed upon and determined by a court of
competent jurisdiction, may not be drawn into question in a subsequent
action between the same parties or their privies, whether the cause of
action in the two actions be identical or different. ...... Consequently,
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collateral estoppel prevents parties from relitigating in a subsequent
case facts and issues that were fully litigated in a previous case.” Stacy
v. Batavia Local School Dist. Bd Of Educ., 97 Ohio 8t.3d 269, at

p.273, paragraph 16.

Here the attempted use of Richard Heyman’s no contest plea to collaterally estop him from
arguing his innocence would work against the primary goal of Evid. R. 410 as stated by the
Ohioc Supreme Court in the Mapes case, and is not consistent with Ohio’s definition of issue
preclusion. Richard Heyman chose to enter the plea of #o confest for his own reasons, which
are not relevant here. What is relevant is that he entered this plea with the expectation that it
could not be used collaterally against him in a civil case, as his criminal case was not actually
litigated or decided on the merits. This well settled practice is best left undisturbed by this
court.

Plaintiff also cites a case from the Third District Court of Appeals in Ohio that extended the
Mapes case into the area of collateral estoppel and insurance law. This is not binding on this
court, and this court finds that Mapes should be confined to the specific facts of that case,

THEREFORE, it is the judgment of this Court that Richard Heyman’s no contest plea may
not be used collaterally against him in this case.

And since there clearly is a dispute of material fact, i.e., Richard Heyman’s responsibility, if
any, for the fire which destroyed the restaurant known as J. Patrick O’Flaherty’s, the motions
for summary filed by each of the parties are not well taken.

JUDGMENT ENTRY

IT IS THEREFORE ORDERED that the Motion for Summary Judgment filed by
plaintiff, and the Cross-Motion for Summary judgment filed by defendants, are DENIED.

Also currently before this court is defendants’ motion for reformation of the insurance policy.
After due consideration of this motion and accompanying memorandum, the same is hereby
DENIED.

The clerk shall forward a copy of this entry to counsel for plaintiff and to the individual
defendants. This is not a final appealable Order. The assignment commissioner shall

schedule the case for a status pre-trial. /Mﬁ%

HAW A SARGEgﬁT Jr. Judge
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IN THE COURT OF COMMON PLEAS OF SANDUSKY COUNTY, OHIO

ELEVATORS MUTUAL INSURANCE *
COMPANY, ’
Plaintiff * Case No. 01 CV 987

-vs- *
J. PATRICK O’FLAHERTY’S, INC, * DECISION & ENTRY
et al., (Summary Judgment)

Defendants *

BACKGROUND

This case comes before the Court for consideration of a Motion for Summary Fudgment filed
by plaintiff, Elevators Mutual Insurance Company, against defendants, J. Patrick
O’Flaherty’s, Inc., Richard A. Heyman and Jan D. Heyman. A response to said motion was
filed by said defendants, together with a cross-motion for summary judgment. Plaintiff then
filed a reply to said defendants’ cross-motion for summary judgment.

FACTS

Defendant, J. Patrick O’Flaherty’s, Inc., operated a restaurant which was destroyed in a fire
on the night of February 4, 2001. At the time of the fire, plaintiff had in force an insurance
policy which provided coverage on the building and contents of said restaurant. The named
insured under this policy was J. Patrick O’Flaherty’s, Inc. The policy contained a loss
payable provision naming Richard A, Heyman and Jan D. Heyman as additional insureds.

Following an investigation of the origins of the fire, plaintiff denied coverage on the grounds
of arson, misrepresentation, dishonest or criminal act, and fraud by an insured. Before
denying this claim, plaintiff issued a good faith advance to the defendants in the amount of
$30,000. Plaintiff claims additional claims-related expenses of $69,742 as of the date of the
filing of its motion for summary judgment,

On December 7, 2001 defendant Richard A. Heyman was indicted by the Sandusky County
grand jury on charges of aggravated arson, arson and insurance fraud with relation to said fire

(see Case No. 01 CR 1010). Defendant Jan D. Heyman was also indicted on similiar charges
(see Case No. 01 CR 1011).
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On May 25, 2004, defendant Richard A. Heyman entered a plea of no contest (see Rule 11 of
Ohio Rules of Criminal Procedure) in relation to the charges of arson and insurance fraud as
charged in said indictment; and he was ultimately convicted and sentenced on said plea. As
part of the plea agreement, all charges against defendant Jan D. Heyman were dismissed.

ISSUE
Should said motions for summary judgment be granted?
PRELIMINARY ISSUE

May J. Patrick O’Flaherty’s, Inc. defend the plaintiff's summary judgment motion, and
present its own motion, when it is not represented by counsel?

LAW

A corporation is not permitted to appear in or defend a civil lawsuit except by counsel; and an
officer of a torporation is not permitted to act on behalf of a corporation that is not
represented by counsel.

Therefore, since J. Patrick O’Flaherty’s, Inc. is a corporation, and it is defending plaintiff’s
motion for summary judgment, and is prosecuting its own motion for summary judgment, all
without counsel, its response to plaintiff’s motion, and its own motion for summary judgment,
must be stricken from the record. The court will decide plaintiff’s motion for summary
Judgment, and the defendants’ cross-motion for summary judgment as it applies to Richard A.

Heyman and Jan D. Heyman, on the merits. No further filings will be permitted on behalf of

defendant, J. Patrick O’Flaherty’s. Inc.. until said corporation is represented by counsel.

APPLICABILITY OF SUMMARY JUDGMENT

Summary judgment may be granted when there is no genuine issue of material fact, and the
moving party is entitled to judgment as a matter of law. When 2 court considers a motion for
summary judgment, it must construe the facts and all reasonable inferences to be drawn
therefrom in a light that is most favorable to the non-moving party. If, upon examination of
the facts in this light, the court finds that reasonable minds could come to but one conclusion,
which is adverse to the non-moving party, then the motion may be granted. Wean v. Temple
United, Inc., 50 Ohio St. 2d 317, 327 (1977), see also Harless v. Willis Day Warehousing Co.,
54 Ohio St. 2d 64, 66 (1978).

ANALYSIS AND CONCLUSION

While plaintiff argues several points of law regarding why it is entitled to summary judgment,
all arguments are based on the conviction of Richard Heyman of arson and insurance fraud as
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having an issue preclusive effect on the matter of his setting fire to the restaurant which is the
subject of plaintiff’s insurance policy. As discussed below, this court finds that the no contest
plea entered by defendant Richard A. Heyman has no issue-preclusive effect, and, therefore,
plaintiff’s motion for summary judgment fails.

Plaintiff cites authority from a number of jurisdictions, which establishe that a defendant who
has been convicted of the crime of arson is precluded from arguing the issue again in a
subsequent civil trial. Hopps v. Utica Mut. Ins. Co, 506 A.2d 294 (N H. 1985); see also Aetna
Life and Cas. Ins. Co. v. Johnson, 673 P.2d 1277 (Mont. 1977), Aeina Cas. & Ser. Co. v.
Niziolek, 481 N.E.2d 1356 (Mass. 1985), Hanover Ins. Co. v. Hayward, 464 A.2d 156 (Me.
1983), Merchants Mut. Ins. Co. v. Arzillo, 472 N.Y.S8.2d 97 (App. 1984). Clearly this case
Jlaw supports plaintiff’s assertion that the criminal conviction of Richard Heyman of arson in
relation to the fire of his restaurant would preclude him from arguing the issue of the origin of
the fire in the current civil matter. '

Further plaintiff asserts that defendant J. Patrick O’Flaherty’s, Inc. would be barred from any
recovery under plaintiff’s insurance policy as Richard A, Heyman is an officer of said
corporation. Again, it is settled law in Ohio that a corporation may not benefit by receiving
the proceeds of an insurance policy when one of its officers is convicted of the arson
associated with the fire. Forrestwood Development Corp. v. All-Star Ins. Co., 1978 WL
208443 (Ohio App. 8 Dist. 1978). Therefore, a conviction against Richard Heyman would
clearly bar defendant J. Patrick O’Flaherty’s, Inc., as the named insured, from recovering
under the insurance policy issued by plaintiff.

Both plaintiff and defendants attach significance to the addition of Richard Heyman and Jan
Heyman as loss payees under the subject insurance policy.

There are generally two types of loss payee provisions available under an insurance policy.
The first is an “open type” of loss payee provision. The effect of this type of loss payee
provision is to put the listed loss payee in the same position as the insured, should a loss occur
under this policy. The second type of loss payee is that of a “lender loss” payee provision.
This type of loss payee provision is drafted to protect an innocent lender from being denied
payment for its the loss due to the actions of the named insured, or an officer of the named
insured corporation. Pittsburgh Nat’'l Bank v. Motorists Mut. Ins. Co., 87 Ohio App.3d 82
(Ohio App. 9 Dist. 1993).

Plaintiff attaches great weight to this provision in the policy, because if the loss payee
provision were to be interpreted as the “open type” the Heyman defendants would be
prevented from recovering under the policy due to the arson conviction of Richard Heyman.
Conversely, the Heyman defendants argue that they should be considered as “lender loss”
payees under the policy, which would allow recovery regardless of the guilt or innocence of
Richard Heyman in the criminaf case. While defendants offer as an exhibit a copy of the
declarations of his insurance policy showing that Richard and Jan Heyman were once listed as
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“building owners” under the loss payee section, they do not offer evidence to show that this
would have given them any more status then a simple loss payee. Furthermore, plaintiff has
offered evidence, through affidavits, that the Heymans were at all times considered by
Elevators Mutual Insurance Company to be simple loss payees. This court finds that Richard
and Jan Heyman were at all times simple loss payees under the policy issued by plaintiff, and
that they therefore stand in the shoes of the named insured, and are subject to the same
potential exclusions and/or defenses for the claim at issue.

Plaintiff also claims that because there is no coverage under the policy, defendants’
counterclaims should be dismissed as well. Plaintiff also asks this court to award it a recovery
of its attomey fees as compensatory damages for the fraund committed by Richard Heyman.
Again, Plaintiff bases these claims on the conviction of Richard Heyman of arson and
insurance fraud in connection with the fire of February 4, 2001.

Clearly all of Plaintiff’s arguments are dependant upon its ability to use collateral estoppel to
preclude defendants from arguing the innocence of Richard Heyman in connection with the
fire that destroyed the restaurant on the night of February 4, 2001. Plaintiff argues that the
plea of no contest entered by Richard Heyman in this court on May 25, 2004 to arson and
insurance fraud has such an issue preclusive effect.

To this end, Plaintiff cites State v. Mapes, 19 Ohio St. 3d 108 (1985). The State in Mapes was
permitted by the trial court to introduce evidence of a non vuit plea entered by the defendant
in a criminal matter in the State of New Jersey. The non vulf plea in the State of New Jersey
is apparently the equivalent of a no contest plea in the State of Ohio, and is permitted under
New Jersey law “to the human end that a guilty defendant need not run the gauntlet” id at
111, citing State v. Forcella, 245 A.2d 181, 189 (N.J. 1968). Mapes argued that the use of his
conviction based on the no vault plea was barred by Crim. R. 11(B)(2) and Evid. R. 410. The
Ohio Supreme Court in Mapes held that here there was no error on the part of the trial court in
the admission of evidence of the New Jersey conviction. In its holding, the Supreme Court
noted that there were circumstances in which it had allowed admission of a no contest plea --
such as in death penalty convictions and in relation to seeking enhanced penalties. However,
the Court also noted that the primary goal of Evid R 410 is to “protect the traditional
characteristic of the no contest plea, which is avoiding the admission of guilt that is inherent
in pleas of guilty.” id at 111.

The Supreme Court of the State of Ohio has also held that

“The doctrine of issue preclusion, also known as collateral estoppel,
holds that a fact or a point that was actually and directly at issue in a
previous action, and was passed upon and determined by a court of
competent jurisdiction, may not be drawn into question in a subsequent
action between the same parties or their privies, whether the cause of
action in the two actions be identical or different. ...... Consequently,
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Elevators Mutual Ins. Co. vs J. Patrick O’Flaherty's et al. Case No. 01 CV 987 Page5

collateral estoppel prevents parties from relitigating in a subsequent
case facts and issues that were fully litigated in a previous case.” Stacy
v. Batavia Local School Dist. Bd. Of Fduc., 97 Obio St.3d 269, at
p.273, paragraph 16.

Here the attempted use of Richard Heyman’s no confest plea to collaterally estop him from
arguing his innocence would work against the primary goal of Evid. R. 410 as stated by the
Ohio Supreme Court in the Mapes case, and is not consistent with Ohio’s definition of issue
preclusion. Richard Heyman chose to enter the plea of 7o contest for his own reasons, which
are not relevant here. What is relevant is that he entered this plea with the expectation that it
could not be used collaterally against him in & civil case, as his criminal case was not actually
litigated or decided on the merits. This well settled practice is best left undisturbed by this
court.

Plaintiff also cites a case from the Third District Court of Appeals in Ohio that extended the
Mapes case into the area of collateral estoppel and msurance law. This is not binding on this
court, and this court finds that Mapes should be confined to the specific facts of that case.

THEREFORE, it is the judgment of this Court that Richard Heyman’s no contest plea may
not be used collaterally against him in this case.

And since there clearly is a dispute of material fact, i.e., Richard Heyman’s responsibility, if
any, for the fire which destroyed the restaurant known as J. Patrick O°Flaherty’s, the motions
for summary filed by each of the parties are not well taken.

JUDGMENT ENTRY

IT IS THEREFORE ORDERED that the Motion for Summary Judgment filed by
plaintiff, and the Cross-Motion for Summary judgment filed by defendants, Richard Heyman
and Jan Heyman, are each DENIED.

Also currently before this court is defendants’ motion for reformation of the insurance policy.
After due consideration of this motion and accompanying memoranda, the same is hereby
DENIED.

The clerk shall forward a copy of this eniry to counsel for plaintiff and to the individual
defendants. This is not a final appealable Order. The assignment commissioner shal
schedule the case for a status pre-trial. ‘
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#ARREN P. BROWH

CLERK
COURT OF COMMON PLEAS
SANDUSKY COUNTY, OHIO
ELEVATORS MUTUAL INSURANCE )} CASE NO. 01-CV-987
COMPANY, )
.A ) JUDGE 8.A. YARBROUGH
Plaintify )
v, )
| ") QRDER AND JUDGMENT ENTRY
J. PATRICK O°’FLAHERTY’S INC,, etal., )
' )
Defendants )

Before the Court is the Motion in Limine of Plaintiff Elevators Mutua! Insurance
Company (*“Elevators Mutual™) regarding the admissibility of evidence of Defendant Richard
Heyman's criminal convictions for arson and insurance fraud in connection with the fire that is
the subject of this lawsuit. The Court, having considered the merits of Elevators Mutual’s
Motion and the brief and arguments advanced by Defendants in opposition thereto, finds
Elevators Mutual’s Motion to be well taken and hereby grants the same.

Elevators Mutual will be permitted to refer to and/or introduce as substantive
evidence in its case-in-chief, to refer to during opening statement and closing argument, and to
use for purposes of cross-examination, Defendant Richard A, Heyman'’s criminal convictions for
arson and insurance fraud in connection with the subject fire,

IT IS 8O ORDERED.

A. YARBROFEHE GLERK:
ce:  Robert E. Chudakoff, Esq, : o
James L. Murray, Esq. PURSUANT TO GIVIL RULF 5F 3}
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Pl
G
COURT OF COMMON PLEAS @il
SANDUSKY COUNTY, OHIO Ml
ELEVATORS MUTUAL INSURANCE ) CASE NO. 01-CV-987 :
COMPANY, ) . en
) JUDGE S.A. YARBROUGH =t
Plaintiff )
Vs, )
)
1. PATRICK O'FLANERTY’S INC., et al, )
)
Defendants )

The Court has granted the Motion in Limine fited by Plaintiff Elevators Muiual Insuratce
Company (“Blevators Mutual™) and has heid that the criminal convictions (but not the no contest
plea) of Defendant Richard Heyman for arson and insutance frand in connection with the subject
fire ghall be admissible evidence in this case. In lipht of this ruling that the criminal ¢onvictions
are proper evidence before the Court, the Court finds that it is appropriate to reconsider the
Plaintiff’s previously filed Motion for Summary Judgment., See, Ohlo Clv. R. 54(B); and Al
Marayati v. Cappelletty, 1999 Ohio App. Lexis $729 (6™ Dist.) (“due to the interlocutory nature
of a denial of & motion for summary judgment, a trial court has the authority to swa sponte
vacate, revise or modify its prior denial ” [eiting Pesers v. Ashiabula Metro. Hous, Auth., 89

[}
Obio App. 3d 458 (1993). v

In its previous Decision & Entry (dsted and Joumalized October 6, 2005, and later ro-
filed April 12, 2006 and re-journalized April 13, 2006, hereafier “Decision & Eniry™), the Court
(Judge Sargeant) denied the Motion for Summary Judement filed by Elevators Mutual, but also

heild as follows:

1
e -

- -
' 'lt-‘\
T oele L
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L. “{Ijt is settled law int Ohio that a corporation may not benefit by receiving
the proceeds of an insarance policy when one of its officers is convicted of
the arson associated with the fire, Forrestwood Development Corp. v. All-
Siar Ins, Co., 1978 WL 208443 (Oklo App. 8 Dist. 1978). Therefore, a
conviction against Richard Heyman would clearly bar defendant J. Patrick
O'Flaherty’s, Inc,, as the named insured, from recovering under the
inswrance policy issued by plaintiff.” (Decision & Entry at p. 3),

2. “This court {inds that Richard and Jan Heymen were at sl times simple
Joss payees upder the policy issued by plaintiff, and that they therefore
stand in the shoes of the named insvred, and are subject to the same
potential exclusions and/or defenses for the claim at issue,” (Decision &
Entry at p. 4).

3. “[t is the judginent of thig Court that Richard Heyman’s no confest plea

::sg ?;tbe used collaterally against him in this case.” (Decision & Entry
The Court now findg the first and third holdings above ave inconsistent. Given this
Court’s grapting of the Plaintiff’s Motion in Limine that the ctiminal convictions (not the no
contest pleas) ate properly admissible, aed fhe undisputed fact that Defendant Richard Heyinan
was foand guilty and convicted of arson and insurance fraud in connection with the subject fire,
and that he was President and 50% shareholder of J. Patrick O'Flaherty’s, Inc, at the tims of the
fire, the Court finds as a matter of law that the criminal convictions preclude the insured,
Defendant J. Patrick O’Flaherty’s, Inc., from recovering any insurance proceeds for this fire loss.
The Court maintains its previous judgment thai the remuining Defendants, Richard and
Jan Heyman (individuslly), were simple “loss payees” who stood in the shoes of the insured
corporation and were subject to the same defenses as, and had no gieaier rights than the insured
corporation, Since the corporation is precluded from recovering, the individual Defendants
(Richard and Jan Heyman) are also precluded from any recovery as loss payees under the policy,
Bee, Pittsburgh Nat'l Bank v. Matorists Mut, Ins. Co., 87 Ohio App.3d 82, 85 (Summit Cty.

1993) (loss payee stands in the shoes of the insured and has no greater right of recovary).
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Singe the Court finds that coverage vnder the policy is precluded, the Defendants’
counterclaims (all which are dependent upon a finding that the insurance claim was wrongfully
denied) also fiil as a matter of law. Ses, Bullet Trucking, Inc. v. Glen Falls Ins. Co., 84 Ohio
App.3d 327, 334 (Montgomery Cty. 1992) (“correct in saying that success on the bad faith claim
is dependent on success on the contract claim™); Essad v, Cincinnaii Cas. Co,, 2002-Ohio-2002
at {34, 2002. WL 924439 (Mshoning Cty. App.) (“the success of the tort claim hinges on the
sucoess of the contract claim™); Toledo-Lucas Cotnsty Port Authority v, AX4 Marine & Aviation
Ins, (UK) Ltd, 220 F Supp.2d 868 (N.D, Ohio 2002) (“Ohio Supreme Court wounld likely hold
that an insured roay not maintain 2 claim of bad faith in the absence of coverage wnder the
policy.™); Bob Schmite Homes, Inc. v. Cincinnatt Ins. Co., 2000 WL 218379 (Ohio App. 8% Dist,)
(because “[fJhe rule announced in Zappo [v. Homestead Ins. Co,, 71 Ohio $t.3d 552 (1994)]
presupposes that the itwured is entitled to coverage in the first instance™...“the inltial factual
prerequisite to [a bad faith] claim [was] lacking.™).

For the foregoing reasons, the Coutt now finds that Plaintif's Motion for Summary
Judgment is well taken and hereby grants the same. Accordingly, the Court hereby emters final
Jjudgment as follows:

1. In favor of Plaintiff Elevators Mutual Insurance Company and against
Defendants on Cotmts Y through IV (for declaratory relief) of
Plaintiff’s Complaint, Counts V, VI and VII of the Complaint having
been previousty dismissed by Plaintiff, and

2. In favor of Plaintiff Elevators Mutusl and agaipst Defendsnts on
Defendants’” Counterclaims,

muComTfmherﬂndsﬂmtt!wlreismjustreasomfmdelay.

¥T'IS SO ORDERED. 57 W\,
21 JUDGE §/A. YARBROUGH
Da 2007
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Evid. R. 401. Definition of "Relevant Evidence"

"Relevant evidence" means evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence.
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Evid. R. 402, Relevant Evidence Generally Admissible; Irrelevant Evidence
Inadmissible

All relevant evidence is admissible, except as otherwise provided by the Constitution
of the United States, by the Constitution of the State of Ohio, by statute enacted by
the General Assembly not in conflict with a rule of the Supreme Court of Ohio, by
these rules, or by other rules prescribed by the Supreme Court of Ohic. Evidence
which is not relevant is not admissible.
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Evid. R. 410. Inadmissibility of Pleas, Offers of Pleas, and Related
Statements

(A) Except as provided in division {B) of this rule, evidence of the following is not
admissible in any civil or criminal proceeding against the defendant who made the
plea or who was a participant personally or through counsel in the plea discussions:

(1) A plea of guilty that later was withdrawn;

(2) A plea of no contest or the equivalent plea from another jurisdiction;

(3) A plea of guilty in a violations bureau;

{4) Any statement made in the course of any proceedings. under Rule 11 of the
Rules of Criminal Procedure or equivalent procedure from another jurisdiction
regarding the foregoing pleas;

(5) Any statement made in the course of plea discussions in which counsel for the
prosecuting authority or for the defendant was a participant and that do not result in

a plea of guilty or that result in a plea of guiity later withdrawn.

(B) A statement otherwise inadmissible under this rule is admissible in either of the
following:

(1) Any proceeding in which another statement made in the course of the same
plea or plea discussions has been introduced and the statement should, in fairness,
be considered contemporaneously with it;

(2} A criminal proceeding for perjury or false statement if the statement was made
by the defendant under oath, on the record, and in the presence of counsel.

FHistory:
Amended, eff 7-1-91.
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Crim. R. 11, Pleas, Rights Upon Plea
(A) Pleas.

A defendant may plead not guilty, not guilty by reason of insanity, guilty or, with the
consent of the court, no contest. A plea of not guilty by reason of insanity shall be
made in writing by either the defendant or the defendant's attorney. All other pleas
may be made orally. The pleas of not guilty and not guilty by reason of insanity may
be joined. If a defendant refuses to plead, the court shall enter a plea of not guilty
on behalf of the defendant,

(B) Effect of guilty or no contest pleas.
With reference to the offense or offenses to which the plea is entered:
(1) The plea of guiity is a complete admission of the defendant's guilt.

(2) The plea of no contest is not an admission of defendant's guilt, but is an
admission of the truth of the facts alleged in the indictment, information, or
complaint, and the plea or admission shall not be used against the defendant in any
subsequent civil or criminal proceeding.

(3) When a plea of guilty or no contest is accepted pursuant to this rule, the court,
except as provided in divisions (C)(3) and (4) of this rule, shall proceed with
sentencing under Crim. R, 32,

(C) Pleas of guilty and no contest in felony cases.

(1) Where in a felony case the defendant is unrepresented by counsel the court
shall not accept a plea of guilty or no contest unless the defendant, after being
readvised that he or she has the right to be represented by retained counsel, or
pursuant to Crim. R, 44 by appointed counsel, waives this right,

(2) In felony cases the court may refuse to accept a plea of guilty or a plea of no
contest, and shall not accept a plea of guilty or no contest without first addressing
the defendant personally and deing all of the following:

(a) Determining that the defendant is making the plea voluntarily, with
understanding of the nature of the charges and of the maximum penaity involved,
and, if applicable, that the defendant is not eligible for probation or for the imposition
of community control sanctions at the sentencing hearing.

(b) Informing the defendant of and determining that the defendant understands
the effect of the plea of guilty or no contest, and that the court, upon acceptance of
the plea, may proceed with judgment and sentence.

(c) Informing the defendant and determining that the defendant understands that
by the plea the defendant is waiving the rights to jury trial, to confront witnesses
against him or her, to have compulsory process for obtaining witnesses in the
defendant's favor, and to require the state to prove the defendant's guilt beyond a
reasonable doubt at a trial at which the defendant cannot be compelled to testify
against himself or herself,
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(3) With respect to aggravated murder committed on and after January 1, 1974,
the defendant shall plead separately to the charge and to each specification, If any. A
plea of guilty or no contest to the charge waives the defendant's right to a jury trial,
and before accepting a plea of guilty or no contest the court shall so advise the
defendant and determine that the defendant understands the consequences of the
plea.

If the indictment contains no specification, and a plea of guilty or no contest to the
charge is accepted, the court shall impose the sentence provided by law.

If the indictment contains one or more specifications, and a plea of guilty or no
contest to the charge is accepted, the court may dismiss the specifications and
impose sentence accordingly, in the interests of justice.

If the indictment contains one or more specifications that are not dismissed upon
acceptance of a plea of guilty or no contest to the charge, or if pleas of guilty or no
contest to both the charge and one or more specifications are accepted, a court
composed of three judges shall: (a} determine whether the offense was aggravated
murder or a lesser offense; and (b) if the offense is determined to have been a
lesser offense, impose sentence accordingly; or (c) if the offense is determined to
have been aggravated murder, proceed as provided by law to determine the
presence or absence of the specified aggravating circumstances and of mitigating
circumstances, and impose sentence accordingly.

(4) With respect to all other cases the court need not take testimony upon a plea of
guilty or no contest,

(D) Misdemeanor cases involving serious offenses.

In misdemeanor cases involving serious offenses the court may refuse to accept a
plea of guilty or no contest, and shall not accept such plea without first addressing
the defendant personally and informing the defendant of the effect of the pleas of
guilty, no contest, and not guilty and determining that the defendant is making the
plea voluntarily. Where the defendant is unrepresented by counsel the court shall not
accept a plea of guilty or no contest unless the defendant, after being readvised that
he or she has the right to be represented by retained counsel, or pursuant to Crim.
R. 44 by appointed counsel, waives this right,

(E) Misdemeanor cases involving petty offenses.

In misdemeanor cases Involving petty offenses the court may refuse to accept a plea
of guilty or no contest, and shall not accept such plea without first informing the
defendant of the effect of the pleas of guilty, no contest, and not guiity.

The counsel provisions of Crim. R, 44(B) and (C) apply to division (E) of this rule.
(F) Negotiated plea in felony cases.

When, in felony cases, a negotiated plea of guilty or no contest to one or more

offenses charged or to one or more other or lesser offenses is offered, the underlying
agreement upon which the plea is based shall be stated on the record in open court.
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{G) Refusal of court to accept plea.

If the court refuses to accept a plea of guilty or no contest, the court shall enter a
plea of not guilty on behalf of the defendant. In such cases neither plea shall be
admissible in evidence nor be the subject of comment by the prosecuting attorney or
court,

(H) Defense of insanity.
The defense of not guilty by reason of insanity must be pleaded at the time of

arraignment, except that the court for good cause shown shall permit such a plea to
be entered at any time before trial.

FHistory:
Amended, eff 7-1-76; 7-1-80; 7-1-98,
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Rev. Code § 2909.03, Arson

{A) No person, by means of fire or explosion, shall knowingly do any of the
following:

(1) Cause, or create a substantial risk of, physical harm to any property of another
without the other person's consent;

(2) Cause, or create a substantial risk of, physical harm to any property of the
offender or another, with purpose to defraud;

(3) Cause, or create a substantial risk of, physical harm to the statehouse or a
courthouse, school building, or other building ar structure that is owned or controlled
by the state, any political subdivision, or any department, agency, or instrumentality
of the state or a political subdivision, and that is used for public purposes;

{4) Cause, or create a substantial risk of, physical harm, through the offer or the
acceptance of an agreement for hire or other consideration, to any property of
another without the other person's consent or to any property of the offender or
another with purpose to defraud;

(5) Cause, or create a substantial risk of, physical harm to any park, preserve,
wildlands, brush-covered land, cut-over land, forest, timberland, greeniands, woods,
or similar real property that is owned or controlled by another person, the state, or a
political subdivision without the consent of the other person, the state, or the
political subdivision;

(6) With purpose to defraud, cause, or create a substantial risk of, physical harm
to any park, preserve, wildlands, brush-covered land, cut-over land, forest,
timberland, greenlands, woods, or similar real property that is owned or controlled
by the offender, another person, the state, or a political subdivision.

(B) (1) Whoever violates this section is guilty of arson.
(2) A violation of division (A)(1) of this section is one of the following:

(a) Except as otherwise provided in division (B}(2)(b) of this section, a
misdemeanor of the first degree;

(b) If the value of the property or the amount of the physical harm involved is
five hundred dollars or more, a felony of the fourth degree.

(3) A violation of division (A)(2), (3), (5), or (6) of this section is a felony of the
fourth degree.

(4) A violation of division (A)(4) of this section is a felony of the third degree.

History:

134 v H 511 (Eff 1-1-74); 136 v S 282 (Eff 5-21-76); 139 v S 199 (Eff 1-1-83); 144
v H 675 (Eff 3-19-93); 146 v S 2. Eff 7-1-96.
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Rev, Code § 2913.47. Insurance fraud
(A} As used in this section:

(1) "Data" has the same meaning as in section 2913.01 of the Revised Code and
additionally includes any other representation of information, knowledge, facts,
concepts, or instructions that are being or have been prepared in a formalized
manner,

(2) "Deceptive" means that a statement, in whole or in part, would cause another
to be deceived because it contains a misleading representation, withholds
information, prevents the acquisition of information, or by any other conduct, act, or
omission creates, confirms, or perpetuates a false impression, including, but not
limited to, a false impression as to law, value, state of mind, or other objective or
subjective fact.

(3) "Insurer" means any person that is authorized to engage in the business of
insurance in this state under Title XXXIX [39] of the Revised Code, the Ohio fair plan
underwriting association created under section 3929.43 of the Revised Code, any
health insuring corporation, and any legal entity that is self-insured and provides
benefits to its employees or members.

(4) "Policy" means a policy, certificate, contract, or plan that is issued by an
insurer.,

(5) "Statement” includes, but is not limited to, any notice, letter, or memorandum;
proof of loss; bill of lading; receipt for payment; invoice, account, or other financial
statement; estimate of property damage; bill for services; diagnosis or prognosis;
prescription; hospital, medical, or dental chart or other record; x-ray, photograph,
videatape, or movie film; test result; other evidence of loss, injury, or expense;
computer-generated document; and data in any form.

(B) No person, with purpose to defraud or knowing that the person is facilitating a
fraud, shall do either of the following:

(1) Present to, or cause to be presented to, an insurer any written or oral
statement that is part of, or in support of, an application for insurance, a claim for
payment pursuant to a policy, or a claim for any other benefit pursuant to a policy,
knowing that the statement, or any part of the statement, is false or deceptive;

(2) Assist, aid, abet, solicit, procure, or conspire with another to prepare or make
any written or oral statement that is intended to be presented to an insurer as part
of, or in support of, an application for insurance, a claim for payment pursuant to a
policy, or a claim for any other benefit pursuant to a policy, knowing that the
statement, or any part of the statement, is false or deceptive.

(C) Whoever violates this section is guilty of insurance fraud. Except as otherwise
provided in this division, insurance fraud is a misdemeanor of the first degree. If the
amount of the claim that is false or deceptive is five hundred dollars or more and is
less than five thousand dollars, insurance fraud is a felony of the fifth degree. If the
amount of the claim that is false or deceptive is five thousand dollars or more and is
less than one hundred thousand dollars, insurance fraud is a felony of the fourth
degree. If the amount of the claim that is false or deceptive is one hundred thousand
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dollars or more, insurance fraud Is a felony of the third degree.
(D) This section shall not be construed to abrogate, walve, or modify division (A} of
section 2317.02 of the Revised Code.

History:

143 v H 347 (Eff 7-18-90); 146 v S 2 (Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 147 v
S 67. Eff 6-4-97.



¢3 Elevators Mutual Insurance Company

722 North Cable Rd Lima,OH  45805-1795 Phone (419) 227-6604
Restaurant Commercial Package Policy

Common Policy Declarations Page 1
{Poncy: 3851 - Agency  118- 11 Mi{D]| 4
Named Insured and Address Agent Name and Address
J. PATRICK OFLARHERTY'S INC. E. SCHMENK INSURANCE AGENCY INC.
3619 HAYES AVENUE 375 EAST MAIN STREET
FREMONT, OH 43420 PO BOX 256
QOTTAWA, OH 45875-

Policy From: 8/31/2000 at 12:01 A.M. Standard Time at your

Period To: 8/31/2001 malling address shown above.
BUSINESS DESCRIPTION: Restaurant w/ Cooking ENTITY: CORPORATION

In return for the payment of the premium, and subject to all terms of this policy, we
agree with you to provide the insurance as stated in this pelicy.

THIS POLICY CONSISTS OF THE FOLLOWING COVERAGE PARTS:
(THIS PREMIUM MAY BE SUBJECT TO ADJUSTMENT)

Premium
Commercial Property Coverage Part _ $2,826
General Liability Coverage Part $1,228
Total Annual Premium: $4,054
LOCATIONS:
LOC  Description / City / State
1 3619 Hayes Avenue Fremont OH

FORMS AND ENDORSEMENTS APPLICABLE TO THIS COVERAGE PART:
EM0151-0493 ILOO017-1198 1LO244-0498 1L002}-0458

-

Secretary: %1_“ e I Agent:

Date: 2/14/2001
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Elevators Mutual Insurance Company

722 North Gable Rd Lima,OH  45805-1795 Phone (419)227-6604
' Commercial Property
Duplicate _ Page 1
Policy No. 3851CP Agency 118-11 | M | D | 4
Named Insured and Address- Agent Name and Address
J. PATRICK OFLARHERTY'S INC. E. SCHMENK INSURANCE AGENCY INC.
3619 HAYES AVENUE 375 EAST MAIN STREET
FREMONT, OH 43420 PO BOX 256
OTTAWA, OH 45875-
Policy From; 8/31/2000 at 12:01 AM. Standard Time at your
Periad To: £/31/2001 malling addrass shown asbove.
Construction Occupancy infl. Repl Cause of
Loc Bidg Description Co-Ins Guard Cost Loss LIMIT
Loc'1-Bldg 1 Change Effective: 1/9/2001
Mixed Construction ~ Restaurant
1 1 Building o B0% N/A N/A SPECIAL 500,000
ON one story Frame & Concrete Block Building. '
1 1  Business Personal Property 80% N/A N/A SPECIAL 100,060
Mixed Construction Restaarant
| 1 Glass Included

1 2

1 ALL

1 ALL
ALL

A $50.00 deductible applies to Glass coverage, Two
panes 48"x84" etched interior glass

Frame :
Building 80% N/A N/A SPECIAL 40,000
ON one story 28'x110' Storage Building & Water
Supply Tank.
Qutside Signs _ N/A N/A N/A SPECIAL 7,000
A $50.00 deductible applies to Signs. '
Restaurant Extended Protection Included
Muitiple Deductible - Building #2 and the Business

-Personal Property in Building #1 carry a $500

deductible.

ADDITIONAL INTEREST
Loc. Bidg Name Address Type

1 1

Richard & Jan Heyman Loss Payable
c/o J. Patrick O'Flarherty’s Subject to form CP1218 LOSS PAYABLE FROVISIONS

3619 Hayes Avenue
Fremont, OB 43420-

Date:  2/14/2001
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A.

CP 00 90 07 88
COMMERCIAL PROPERTY CONDITIONS

This Coverage Part Is subject to the foliowing conditions, the Common Policy Conditions and applicable Loss Conditions
and Additional Conditions in Commercial Property Coverage Forms.

CONCEALMENT, MISREPRESENTATION OR FRAUD

This Coverage Part is void in any case of fraud by you
as it relates to this Coverage Part at any time. It is also
void if you or any other insured, at any time, intention-
ally conceal or misrepresent a material fact concerning:

1. This Coverage Part;

2. The Covered Propenty;

3. Your interest in the Covered Property; or
4. A claim under this Coverage Part.
CONTROL OF PROPERTY

Any act or neglect of any person other than you be-
yond your direction or control will not affect this in-
surance.

The breach of any condition of this Coverage Part at
any one or more locations will not affect coverage at
any location where, at the time of loss or damage, the
breach of condition does not exist.

INSURANCE UNDER TWO OR MORE COVERAGES

If two or more of this policy’s coverages apply to the
same loss or damage, we will not pay more than the
actual amount of the ioss or damage. '

LEGAL ACTION AGAINST US -

No one may bring a legal action against us under this
Coverage Part unless:

1. There has been full compliance with all of the
terms of this Coverage Part; and

2. The action is brought within 2 years after the date
on which the direct physical loss or damage oc-
curred.

LIBERALIZATION

If we adopt any revision that would broaden the cover-
age under this Coverage Part without additional premi-
um within 45 days prior to or during the policy period,
the broadened coverage will immediately apply to this
Coverage Part. -

NO BENEF!T TO BAILEE

No person or organization, other than you, having cus-
tody of Covered Property will benefit from this in-
surance.

OTHER INSURANCE

1. You may have other insurance subject to the same
plan, terms, conditions and provisions as the in-

’ﬂ‘i-q‘ -

~=

surance under this Coverage Part. If you do, we
will pay our share of the covered loss or damage.
Our share Is the proportion that the applicable
Limit of Insurance under this Coverage Part bears
to the Limits of Insurance of all insurance cover-
ing on the same basis.

2. Ifthereis other insurance covering the same loss
or damage, other than that described in 1. above,
we will pay only for the amount of covered loss or
damage in excess of the amount due from that
other insurance, whether you can collect on it or
not. But we will not pay more than the applicable
Limit of Insurance.

H. POLICY PERIOD, COVERAGE TERRITORY

Under this Coverage Part:

1. We cover loss or damage commencing:

a. During the policy period shown in the Decla-
rations; and
b. Wihin the coverage territory.

2. The coverage territory is:

a. The United States of America (including its
territories and possessions);

b. Puerto Rico; and

c. Canada.

TRANSFER OF RIGHTS OF RECOVERY AGAINST

OTHERS TO US ,

If any person or organization to or for whom we make

payment under this Coverage Part has rights to recov-

er damages from another, those rights are transferred
to us to the extent of our payment. That person or or-
ganization must do everything necessary to secure our
rights and must do nothing after loss to impair them,

But you may waive your rights against another party

in writing:

1. Priorto 2 loss to your Coverad Property or Covered
income. ' _

2. After a loss to your Covered Property or Covered
Income only if, at time of loss, that party is one
of the following:

a. Someone insured by this insurance;
b. A business firm:
(1) Owned or controlled by you; or
(2) That owns or controls you; or
¢. Your tenant.
This will not restrict your insurance.

. Copyright, ISO Commerclal Risk Services, inc., 1983, 1957
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CP 12 18 06 95
LOSS PAYABLE PROVISIONS

This endorsement modifies insurance provided under the following:

BUILDING AND PERSONAL PROPERTY COVERAGE FORM
BUILDERS' RISK COVERAGE FORM

CONDOMINIUM ASSOCIATION COVERAGE FORM
CONDOMINIUM COMMERCIAL UNIT-OWNERS COVERAGE FORM
STANDARD PROPERTY POLICY

This endorsement changes the policy. effective on the inception date of the policy unless another date is indicated below.

Endorsement effective Policy No.
. 17:01 A.M. standard time
Named Insured Countersigned by
(Authorized Represantative)
SCHEDULE
Provisions Applicable
Prem. Bldg. Description of Loss Payee Loss Lender's  Contract
No. MNo. Property {Nama & Addreas) Payable Loss Payable of Salo_
A. When this endorsement is attached to the STANDARD 2. Pay any claim for loss or damage jointly to you and
PROPERTY POLICY CP 00 99 the term Coverage Part the Loss Payee, as interests may appear.
The following is added to the LOSS PAYMENT Loss Con- .
dition, as indicated in the Declarations or by an *X” in the L Egzm;?;e:z;wd?t;? ?;;ﬁg?:::":nf n th:_
Schedule: holder or trustee, whose interest in Covered Prop-
8. LOSS PAYABLE erty is established by such written instruments as:
For Covered Property in which both you and a Loss .
Payee shown in the Schedule or in the Declarations a. Warshouse receipts;
have an insurable interest, we will: _ b. A contract for deed;
1. Adjust losses with you; and - ¢. Bllls of lading;
—— ‘ (ove) CF 491

—ry, Copyright, 1SO Commerclal Risk Services, Inc., 1994 (6-95)




2.

g. rinancing statemw _ ; Of

e Mortgages, deeds of trust, or security agree-
ments,

For Covered Property in which beth you and 2 Loss
Payee have an insurable interest;

a. We will pay for covered loss or damage to each
Loss Payee in their order of precedence, as
interests may appear.

b. The Loss Payee has the right to recelve loss
payment even if the Loss Payee has started
foreclosure or similar action on the Covered
Property.

¢ If we deny your claim because of your acts
or because you have failed to compty with the
terms of the Coverage Part, the Loss Payee will
still have the right to receive loss payment if
the Loss Payee:

{1} Pays any premium due under this Cover-
age Part at our request If you have failed
to do so;

{2} Submits a signed, sworn proof of loss
within 60 days after receiving notice from
us of your failure to do so; and

(3) Has notified us of any change in owner-

ship, occupancy or substantial change in
risk known to the Loss Payee,

All of the terms of this Coverage Part will then
apply directly to the Loss Payee.

d. If we pay the loss Payee for any loss or dam-

age and deny payment to you because of your
acts or because you have failed to comply with
the terms of this Coverage Part:

{1) The Loss Payee's rights will be transferred

-« US 10 e &aent O tne armount we pay,;
and '

(2) The Loss Payeé’s rights to recover the full

amount of the Loss Payee's claim will not

be impaired.
At our option, we may pay to the Loss Payee
the whole principal on the debt plus any ac-
crued interest. In this event, you will pay your
remaining debt to us.

3. Ifwe cancel this policy, we will give written notice

to the Loss Payee at ieast:

a. 10 days before the effective date of cancella-
tion if we cancel for your nonpayment of
premium; or

b. 30 days before the effective date of cancelia-
tion if we cancel for any other reason,

4, If we elect not to renew this policy, we will give writ-

ten notice to the Loss Payee at least 10 days be-
fore the expiration date of this policy.

D. CONTRACT OF SALE
1. The Loss Payee shown in the Schedule or in the

Declarations is a person or grganization you have
entered a contract with for the sale of Covered

Property.

. For Covered Property in which both you and the

Loss Payee have an insurable interest, we wilk:
a. Adjust losses with you; and

b. Pay any claim for loss or damage jointly to you
and the Loss Payee, as interests may appear.

3. The foliowing is added to the OTHER INSURANCE

Condition:

For Covered Property that is the subject of 2 con-
tract of saie, the word *“you" includes the Loss

Payee.
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CAUSES OF 1.08S—SPECIAL FORM

Words and phrases that appear in quotation mar'ss have special meaning. Refer to Section F.—Definitions.

A. COVERED CAUSES OF LOSS
When Special is shown in the Declarations, Covered
Causes of Loss means RISKS OF DIRECT PHYSICAL
LOSS uniess the loss is:

1. Excluded.in Section B., Exclusions; or
2. Limited in Sec_tlon C leltatsons
that follow S

B. EXCLUSIONS

1. Wewillnot payfor loss or damage caused directly
or indirectly by any of-the following. Such loss
or damage is excluded regardiess of any other
cause or-event that contributes.concurrently or
in any sequence to thedoss.

a. Ordinance or Law
The enforcernent of any Ordmance or law:

{1] Reguiatmg the censtructaon use or re-

.- pair. eiganmroperty. or:,

(2) Reduiring the tearing dowri of any prop-
Towe o R mcludmg -the cost of removing its
SN -débris, -

Th:s_,eygqlus;on, Ql_'d_l_nance or Law, applies
whettigt“the loss results from:

{1) An ordmance or-Jaw that is enforced
ayen - if the *property has not been
damaged or

(2) T’ne mcreased rosts incurred to comply
i ~ WIth an- ordmam:enr 1aW1n the course
T gf ~construction;” fépair,’ renovation,

femof:lehngnrdemohhori of property, or
T ramidval of its debrig] “foﬂowmg a physu-
Casn osrecal 1ossdo thet ;ampert)(f

b. EarthMovement 5 0i"

e ”(If«’ﬂny'eaﬂhrmo%heh}‘(&%r than sink-
BB I héﬁ’géliaps@‘"sdéﬁ%san earthquake,
Ty o Qandshdewmina “Ysubsidence ror - earth

Y 1.

=9qmovemmmqmbmmxplosmn we

e oy miznw gl pass for dhedlossor damage caused
s»eq‘~'ab§1mﬁﬁgﬁwﬂapmlm:. e

vestin nin :"g}' Y

But if volcanic™ eruptnm ‘gxplosion or ef-

Joniresiies i I uilding glass
EP ‘\'VBTG %n wewll pay
i _;_. br dé‘ e caused by that

p “Buirdia age or voican-
: ,'._)-‘ OW r‘lrk- JLoENSe O

bsEven jan eg\en
o #g wﬁsqo‘q IR gﬂ“}%q VislauicY i

\.sﬁfec‘vf{ hﬁﬁw&ﬁmﬁﬂf BATYREIC
AUTHE TR _

irsinkingewisingrer stitting: Byt earth .

Ehéﬁl%&pﬁ@gﬂgﬂogm o effuision.

Baisinots. napmss (Withcut Ir.
_'S«E“Ile cit p{j ﬁgs:direct Joss ot

itting Tf Yt eruphon of

yaG thw aw ﬁmaslk‘i:a:wiﬁve‘d!rvg‘é’m ny
Copyrlght 150 Commerc:a} Risk Services, Inc 1994 |

a volcano when the-loss or damage is
caused by:

(a) Airborne volcanic blast or airborne
shock waves;

{b) Ash,-dust or particulate matter; or
{c} Lava fiow. '

Al volcanic eruptuons that occur within
any 168-hour period will constltute a sin-
gle occurrence:

" Volcanic action does not-include the
cost to remove ash, dust or particulate
matter that does notcause direct phys-

. ical-loss or damage to the descnbed )

- property. . s R

c. Governmental.Ac’don P

Seizure or destruction of property by order
of governmental authority. _

- But we will- pay for loss or damage caused
by or resulting from acts of-destruction or-
.dered by govemmenlal authonty and taken
‘at the time of a fire to prevent. ts spread, if

. the fire.would be covered under this Cover-
age Part. -

-d. . Nuclear j-lazard

Nuclear reaction orfadlatten or radloactwe
ontammatlon J'quever caused

' Butwf ﬂuc}earfeac’gon or radlatlon or radi-
. 0active contamination, results in fire, we will
. .Ppay_for the loss 2 damage ca_\\psed by that
""me..

PLmE LA sf"mw,qn‘-’n FEOE
e. Utlhty Serv;ces\,a@_, DET FLE -
-5, The failure 0f power.or: ot\her 4atility service
- . nnp. Suppliedto thedescribed, premises, howey-
S erqauaexj, if the f?‘lurg.ogqurs away from the
- “deécrtbeﬂ b:eﬁmses e
 Butif the fauui'e ofpbwéi‘ br dti'ﬁer u‘tmty serv-
oberasiits i Caverdd-Caibe of Loss, we
Wtk p%y’fef%é‘ﬂé%%’*ér’:ﬁamage caused by
R L GiveredQrasapfithss, -~ = .
 This ex"ém 1%83‘5' gé:ra‘:ﬂy to the Bu51- :
_ ness- Indéme t‘.overage“ﬁT&dExtca Expense
ol mgragepiggtead msiag.ual Exclusien in-

2SS daggv%raﬁu%
&:s?lmaa.d)aqﬂgaw, Lions; .
ing *emmﬁpﬁaﬂi@mmred or cwll war;
L e —\@ ﬂwadﬁgﬁacpdmbpa:mﬁ&ayrorce includ-

ESUT'**nengu 55 & c{r@ﬁi;‘in"“hfndénhg -or defendlng
nwobsad iddikSinshy &r}HB'—ﬂtc:}ﬁf»" oUnRELEy G

E 497
(6-95)

o

et




against an actual or exp  =d attack, by
any government, sovereign or other
authority using military personnel or oth-
er agents; or

(3) Insurrection, rebellion, revolution,
usurped power, or action taken by gov-
ernmental authority +in hindering - or
defending against any of these.

Water
{1} Flood, surface water, waves, tides, tidal

waves, overflow of any body of water, or °

their spray, all whether driven by wind
or not;

(2} Mudsllde or mudflow

(3) Water that backs up or overflows from
a sewer, drain or sump; or

(4} Water under the ground surface press-
ing on, or flowing or seeping through:

{(a) Foundations, walls, ﬂoors or paved
surfaces; - .

‘(b) Basements, whether paved or not;
or .

(¢} Doors, windows or other openings.

But if Water, as described in g (1) through
g. (4) above, results in fire, explosion or
sprinkler leakage, we will pay for the loss or
damage caused by that fire, ‘explosion or
sprinkler leakage.

2 We will not pay for loss or damage caused by or
resulting from any of the following:

a.

Arﬂfrcrally generated electrical current, in-
cluding electric arcing, that disturbs electri-
cal devices, appliances or wires,
Butifartificially generated electrical current
results in fire, we will pay for the loss or dam-
age caused byihat fire,-: -

. ?Detay, lossvf Use or Ierss of market.

._‘.Smoke vapor or gas from agricultural
"smudgmg or mdustnal operatlons

{1) Wear, and tear

(2) ~Rust eormsaon fungus;. decay, deteri-
- --oratien; hidden or latent defect or any
- quality ip.property that causes it to damn-

. .age.or 'Qxestrby Itself, . .-

—-(3} Smog* Sromene L
"'(4}"'Settlmg. Jerackmgwshnnkmg or ex-

=f:.:@'an5mf,.h.8 TRm g

(5) Nestlng or mfestatio% or d:scharge of re-
lease f wiktl prédtfcts bt secrétions, by
we~singects, birgds, rodeats-of pther animals;

~{B6}- Mechanical:breakdewni$ncluding rup-

+ ytore or bursting.caused by centrifugal
force. But if mechanical breakdown
results in elevator coliision, we will pay

LEBI e cmenr ol

-k

for the Iu.. or damage caused by that
elevator collision;

(7) The following causes of loss to personal
property:

(a) Dampness or dryness of atmos-
phere; Y

{b)’ Changes in or eéxtremes of temper-
ature; er

(¢) Marring or scratching.

But if an excluded cause of loss that is list-
ed in 2.d.(1) through (7) results in 2 “speci-
fied cause of loss'" or building "glass
breakage, we will pay for ttie loss.or<dam-
age caused by that "specified cause of loss”
or building glass breakage. -

Explosion of steam boiters, steam pipes,
steam engines or steam turbines owned or
leased by you, or operated under your con-
trol. But if explosion of steamn boilers, steamn
pipes, steam engines or steam turbines
results in fire or combustion explosion, we
will pay for the loss:-or damage caused by
that fire or combustion explosion. We will
also pay for loss or damage waused by or
resulting from the explosion of gases or fuel
within the furnace of any fired vessel or with-
in the flues or passages through which the
gases of combustion pass.

Continuous or repeated seepage or leakage
of water that occurs over a period of 14 days
or more.

Water, other liquids, powderpr molten ma-

terial that leaks or.fiows from plumbing, heat-

ing, air conditioning or other equipment

(except fire protective systems) caused by

or resulting from freezing, uniess:

(1) :You-do your best-to maintaln heat in the
building ot strycture;;or. -

-{2).You draip-the- equlpment.and shut off
ihe supply if the heat Is not maintained.

h Dishonest or orimiral act by you, any of your

** parthers, employees (including leased em-

-~ ployees), :dlirectorsitrustees, authorized
- representatives or ariyoheto whom you en-

trust the'property *for-any. purpose:

Ay A{zt‘rng a1oh6‘br fhmllusaﬁn with others;

Lt E e

{2) Whether“or,_not octurnng during the
ho’urs of emp‘lﬁgment

e Iﬂsexclusrartdoes nﬂtapply to acts of de-

struction by your- ~employees (inciuding
{eased empigyees); but. tr{eﬂ by employees
jlncludgng leaseg e“mplgyees) is not covered.

Voluntary parting wrth any property by you

or anyone else to whom you hav?i%fﬁ

e eans T

56



T R R LT SR L PTE

pretense

e TR W TR

j« Rain, snow, ice or sleet to cersonal property
in the ppen,

k. Collapse, except as provided below in the

Additional Coverage for Collapse. But if col-
lapse results in a Covered Cause of Loss at
the described premises, we will pay for the
loss or-damage caused by that Covered
Cause of Loss.

l. Dlscharge dnspersal seepage mlgratlon re-
lease or-escape of “pollutants” unless the
discharge, digpersal, seepage, migration, re-
|{ease or escape.is itself caused by any of the
“spacmed causes of less.” But if the dis-
charge, dlspersal seepage, migration, re-
lease or-3scape of “pollutants” results in a
“specificd cause of loss;"we will pay for the
foss or damage caused by that, “'specified
cause af loss.” 3

3, ‘We wilf not-payforsloss-of'damage caused by or
resulting from.any of the following, 3.a. through
3.c. Butif an-excluded cause of doss that is list-
ed in.3.a. through. 3.c. tesu!ts in a Covered
Cause of Loss, we will.pay. for the loss or dam-
age caused by. that Covered. Cause of Loss.

a. “Weathsr conditiofs. But this exclusion only
applies # weather conditions contribute in
any way with .a Cause or-event excluded in

" paragradh 1. above J:c .produce the j05s or
damage _‘f“’ . . :

. “Actsor demswns mcludmg the failure to act
br detide, of any person; group, organlza
. hoq\ar govemmentat body

(1) P}anmng nmn%Sdeve1opmem survey-
¥ _rsn‘idg;“ v

O

-ﬁvux

3 p i e O

- : @20 xepa;rmgonst;m‘sumﬂf:enovatuon.
ﬁe,argmodehng, grading, Sompaction;

ivani3) Mahanalswsed inepain=construction,
o, novatlon g femodeiag& or

hEL Y] Cests

rillli}rMamteﬁaﬂﬁQﬂ’:x%"‘:aw

2,35 ,r‘BFpag Of'B iiﬂﬁmy pméﬁyﬂm@r off the
fl&scﬁbfd prémises, & m“%ﬁo :
noorE i- A T

o o ;Sﬁécm,l Exc usmns $ 36

97: & "Mlﬁawmgé (ﬁﬁ‘suon?a_;
t’—d.,.-E H%dicevb-ag 3:6{..«2 ar :t' 3
I’Busmeﬁ‘sincomlaﬂﬁa a xpense) Cov—

ZaIl L

e j*' ;‘iiraga SFﬁ'l' B&s?neﬂs ,:: (W&hout Ex-

seit o ‘eﬁ%ans ”Cnvera e Fnrm1 or Extra
-“nc*ﬂ. W%&P:’% q*as"?fwm?&e £k} »‘r fah c
.anvsafv@?g‘iam& ot pay égr;w_m;;o g

:‘.("'*‘ X

Y.

o L»..-_ (2)—D951gn.nspe;:iﬁcatmuw_wérkmanshlp ,

e rioirve Suilkche

the failure of power or other utility serv-
ice supplied to the described premises,
however t.aused, if the failure occurs
putside of a covered building.

But if the failure of power or other utility
service results in a Covered Cause of
Loss, we will pay for the loss resulting
from that.Cove'rgad Cause of Loss.

Any loss cansed by or resulting from:

. (ag) Damage or destructlon of “finished
stock™;

()] The time requuredxo reproduce”fm
Jshed stock.”

. This excfusmn dees not apply to Extra
Expense

{3) Anyloss raused by or resulting from di-
" rect physical loss or damage to radio or
- televisicn antennas {including satellite
dishes} and their Iead=|n wiring, masts

(2)

© of towers,” . '.’.“/
{4). Any mcrease ofJoss caused by or result-
ing from: , ©..

(a) Delay in. rebuﬂdmg, repalring or

~.teplacing the-property or resuming

" “gperations,”.due to interference at

~ the location of the rebuilding, repair

s o ‘replacement by strikers or other
Persons; o

(b) Suspensrtm 1apse or cancellation of
~“anyTicensé, tease or contract. But
« " "4f the'suspension, lapse or cancel-
. adationdsdirectly caused by the sus-
‘wpension st Yeperations,” we will
=3goveristich doss that affects your
~Businésg: ricore during the Yperi-
odof-restoraliodAD Y ATIMI 2 0
_18) Any-ExtraExpgnse caused Hyorresult-
ren-ingdcom-auspension; lapses cancelia-
tion. of any-license, -lease. o ~cogtract
.+ Peypid: ﬂgb]”ngyod of Jestoration.”
Ty Aiwﬁhamonwauenuaidas&

e by 2 feasehol B fiterestt Coverage Form

Y1) ‘Paragraﬂﬁ"b?i% "'Grdlnance or Law,
gefugre ensy e"%é% ﬁ&?&bﬁ?’«t@ﬁ?ﬁﬁﬁﬂce nder this
272 W0 NG R e 1.,

<3l 074 -lbl.'" ‘ﬂf 1y ﬁg!‘ﬂ-\r"
- U rm .~.; gglﬂw -2 ﬁj‘g aqy fl{)gs caused by:
Wt dzus3 *'viﬁld?(mi? ag[;nelhr;gﬂh%iease

2.0 ““?“‘”“ ﬁ(b}@‘ﬂfﬁ‘ %mﬁﬁ‘ih% or cancetia-
A 'eaaeam -, m@r RN

.‘cé"_h, uenhal Toss.® "

.r,r;a

arnza- Sk e;g%%uagnlé%lmvg%ﬁe Eorm oo
e Mo wﬁiiﬂhﬂbﬂmkxs@@ﬁsmt@my to
16 Zehcl daLra,%Hf@ﬂﬁeuunégri_aﬁ;&gerage Form:

SETRTE
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!
(a) Paragraph B.l.a., Ordinance or
Law;

(b) Paragraph 8.1.c., Governmental
Action:

(¢} Paragraph B.1.d., Nuclear Hazard;

{(d) Paragraph B.1.e., Utility Services;
and

{e) Paragraph B.1.f., War and Military
Action,

(2) The f0|lowmg addltional exclusions ap-
ply to msurance under this Coverage
Form:

{a) Contractual Liability

We wlll not defend any ciaim or
“suit;” or pay damages that you are
legally liable to pay, solely by reason
of .your assumption of liability in a

~contract-or agreement, But this ex-
clusion does:not. apply to a written
lease agreementm which you have
assumed liability for building dam-
age resultmg from an actual or at-
temipted” burgfary ‘or rabbery,
provided that: ~

(i) Your assumptaon of liability was
o execuTed prior to the accident;

o and
' (u) the b uldrng is Covered Proper-

ty un LEI' this Coverage Form,
. L_I:J:):_Nuclear lazar;l
.. Wewill not defend” any claim or

_;“sujt, @rpay any damages, 0ss, ex-
: -penseimrdbhgahon resulting from

<nuedear reaction or radiation, or
S radigactive contamination, however
o e gnbob et iGaused, Tath "
c. LlM:TAﬂoNs“‘%w’f e L

=1 he‘faﬂmvmgilm“'itatidhr lyto ail pélicy forms and
endorsem‘éﬁts, UilESsethanNise stated. -

11T W Wi ﬁotpé?fdr TosE 5t oF “Harmage to proper-
~ Ry 48 ddscribad and inifed in this section. in
additiohiiwe Wilknotpay forany 1683 that is.a.con-
rﬁewegﬁ@@@mﬁamwa#w&bw and

e I SR g e 1
2o apeRe 0D iORIGHGIHE FFpipes, steam engmes
pr steam wfbmqﬁgg;ausgp by or resulting

ren o (O n 'condltlo or_event inside such
R E"i“s e 3‘% %?mr “foss of or
’Dfn‘-?iefﬁ‘?aget ; Eﬂ”::h h&i}}'pfﬁent caused by or

€UEDRED Y0 %B?t*néﬁf gﬁﬁﬁ’éﬁﬁnmﬁﬁﬁ or fuel
raugh’ Wﬁiﬁﬁ‘ﬁie

A Ine

b, J’ﬁ‘-f"?*ﬁfe%‘!ﬁ&‘%?% b -meating
21 v133 10N OBIDFIEREES. Sedus) efTesliing from-any

o ese gcénﬁméﬁlﬁqwﬁﬂ"%rﬂe Buch Gboilers or

2Eo ‘epégg;'i

equipment, other than an explosion.

¢. The interior of any building or structure, or
to personal property in the building or struc-
ture, caused by or resulting from rain, snow,
sieet, ice, sand or dust, whether driven by
wind or not, unless:

(1) The buitding or structure flrst sustains
damage by-a Covered Cause of Loss to
-its roof or walls through which the rain,
snow, sleet, ice, sand or dust enters; or

{2) The loss or damagé ‘is* caused by or
.= fesults from thawing of snow, sleet or ice
on the buiiding:-or structure,

~d.” Building materials and supplies not attached

- as part of the buliding or strtrcture, caused
by or resultmg from theft”

‘However, thls hmltatlon does not app!y to:

{1} Burldmg materlals and supphes held for
w0 Sale.by you; uniess they are insured un-
der the Builders Risk-Coverage Form; or

A2 Businass:income coverage o Extea Ex-
& o pense ooverage. s L e

) e‘. -‘-Property thaﬂs m:ssmg, Where the only evi-
: 'Fdenee ‘of the-loss-oF damage Is a shortage
" disclosed on ‘taking inventory,-or other in-
_ stainces whisré théreds rio pliysical evidence
R J shcw what Mppemed 1o the property.

B -Gutters and dawnspeutst;aused by or result-
mg from wefght ‘of show, ice-or sleet,

‘g “Property thathas ESeen‘transferred to a per-
son_or to a place outside the described
- prefilges on tﬁe “Basis uf unauthnnzed in-
R structiorIS" [REIT ekeT IS
- 2. We w{li mﬁt pa}“mﬁc;re }ﬁaré$500‘4n any on_e oc-
currence-forloss ofmidamage td glass that is
- partpftabuildingorstructyre; regardless of the
number of pafies, plal &s.0r simjilar units of glass.
Subjectto this"$500 aggr:gate, we will not pay
TR th%n‘ﬁ%?éf«any“en% Hate! plate, multi-
L vpﬁe plat&héﬂaﬂﬁg‘ﬁh& RidEntor soiarheatmg
paﬁé[,ﬂa}el;.}sig'}‘hu%gt,%g shtter, .. .
Hewm ISTIRAREGR %acé"smﬁ}applv fo:

é‘a Lgoss o PO as T G Specitied causes of

' ’.‘Pﬁf%@%ﬁﬁﬁgtﬁ}bﬂm S
Business Incorme overdgeorExtra Expense
. ovéEge *e%éifnmq o

3. We will ot ay for ussnimrﬂamagaaoﬂ#e fol-

lowing, Bymes [ o@_e% d by the

2 ‘spec! 35 ¥ ;% ngle ng glass

\,;:z : {.‘QES ﬁ*‘b e r’ ‘,.?"IE. “!’ T

-vod {sens ﬁnha 3k O%E& :
-x3 ,uorhaﬁz.g? )

e¥x3 o, n?t:gc%g%&! 1

.. ing or vtorage ke %‘ﬂaer{e}:qda
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c. Fragile artrcles such as glassware statuary,
marbles, chinaware arid porcelains, if br:-
ken. This restriction does not apply to:

i he tarm Covered Cause of Loss includes the Addi-
tional Coverage—Collapse s described and limited
in D.1. through D.5. belt.v.

1. We will pay for direct physical loss or damage

(1) Glass that is part of a building or
structure;

{2) Containers of property held for sale; or
(3) Photographic or scientific instrument
lenses,

d. Builders’ machinery, tools and .equipment
owned by you or entrusted to you, provided
such property is Covered Property.
However, this limitation does not apply:
(1) Ithe property is located on or within 100

feet of the described premises, uniess

the premises ‘is insured under the
Builders Risk Coverage Form; or-

(2) To Business Incame coverage or to Ex-
tra Expense coverage.

4, The sbema! Jimit shown for each category,

through d., is the total limit for ioss of or dam-
age to all property in that category THe special
limit applies to any one occurrence of theft,
regardiess of the types or number of articles that
are lost or damaged in that occurrence The spe-
cial limits are:

-a. %2500 far furs, fur garments and garments
“notrimmed with fur, b

b. $2 500 for ;ewe!ry, watches watch move-

" ments;jewels, pearls, precious and semi-

precious stones, bullien, gold, silver, plati-

nihm -and- ather precioud -alloysor metals.

7 Thig limit. doés net apply- t&o*qewetry and
watéhes worth $IOG er Iéss per |tem

e 82, 500 for patterns dres motds and forms.

d. $250 for stam;.as. hcket% mciudmg iottery
tickets held for sale, and letters of credit.

These special limits are part of, not in addition
to, the Limit of Insurance applicabie to the Cov-
ered Property.

This limitation, C.4., does not apply to Business
Income coverage or to Extra Expense coverage.

. We will not pay the cost to repair any defect to
~ a system or appliance from which waéter, other
liquid, powder or molten material escapes. But
we will pay the cost to repair or replace damaged
parts of fire extinguishing equipment if the
damage:

a. JResults in discharge of any substance from
an automatic fire protection system; or

b. Is directly caused by freezing.

However, this limitation does not apply to Busi-

ness Income coverage or to Extra Expense
coverage.

~rAapy

to Covered Property, caused by collapse of a
building or any part of a building insured under
this Coverage Form, if the collapse | is caused by
one ‘or more of the following: -

2. The “specified causes-of ioss” or breakage
of building glass, all only as insured against
in this Coverage Part;

Hidden decay;
Hidden insect or vermin damage;

-~ Weight of people or personal property;
Weight of rain that collects on a roof;

"Use of defective material or methods in can-
struction, remodeling or renovation if the col-
lapse occurs during the course of the
construction, rzmodeling” Or", renovation.
. However, if the collapse .ec&urs after con-
- .. struction, remodeling or renovation is com-
N plete and is caused in part by a.cause of loss
listed in D.1.a. through D.1.e., we will pay
- for the loss of damage evén if use of defec-
tive material or methods, in construction,
remodeling or renovation; contributes to the
collapse, | T

. rtf the direct:physical ipss or damage does not in-
‘volve collapse of a brsilding or-any part of a build-

ing, we will-pay:for loss.6r damage to Covered
Property caused l:y the collapse of personal

.property only if: .
'a_1 The personat property whlch coltapses is in-

.. side abwldmg insured. under this Coverage
Form. 3nd L e

PR

'b The collapse was caused- by a cause of loss

listed in D.1.a. through D. 1 f. above.

. With resped to the To‘lowmg property

a. Outdoor radlo or telewsmn antennas {includ-
ing satellite dishes) and their lead-in wiring,
masts or towers;*

Awnings, gutters and downspouts;

Yard fixtures:

Qutdoor swimming pools.

Fences; -

Piers, wharves and docks;

Beach or diving platforms or appurtenances;
Retaining walls; and

Waiks, roadways and other paved surfaces;
1f the collapse is caused by a cause of lpss listed

i Fm e a0 o

in D.1.b. through D.1.£., we will pay for loss or

damage to that property only if:
a. Such loss or damage is a direct result of the

collapse of a building insured under this Cov-

erage Form; and
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b. The property is Covered Py
Coverage Form..

2rty under this

"4, Collapse does not include settling, cracking,
shrinkage, bulging or expansion. .

5. This Additional Covaragé ‘Collapse, will not in-
crease the Limits of Insurance prowded in this
' Coverage Part

E. ADDITIONAL COVERAGE EXTENSIONS

~ 1. Property In Transit. This Extension applies only -

1o your personal prcperty to which this form
applies, =

a. You may extend the insuranice provided by
- this Coverage Part to apply 16 yourpersonal
property-(other than property in the care,
custody or, control of your salespersons) in
transit .more than, 100 feet from the

, descnbed premises. Property must be inor

on a motor vehicle you-own, lease or oper-

ate while betwean points in the coverage ter-

rlto'ry \\.d_r_llLl-_ B R L

b. Lossor darﬁagé'ﬁwust‘ﬁécaused by or re-
T sultfrom oneﬂf the facllamng causes of loss:

- (1) Flre llghtnlng, gxplosion, windstorm or
- hail, r;otﬁor cwu commotlon or van-
dahsm -

(2} Vehicle colhsnon. upset or overfurn. Col-

.z 2 fision means.accidental contact of your

. w.ehicle ‘with anotherwehicleor object.

. . srritdoesdaetmean. 'yeur vehlc{e s contact
wll:h theiroad bed: _‘am

(3) Theﬂ of ane entfrebale ‘case of package
_ o by forcéﬁ‘entry itito 2 seturely locked
e R ““body or‘compartmlanf Bt the vehicle.
There~misst” be- Visible “rharks of the
PERL L v%?&ediéﬁﬁy —eﬂ-;ie. EREHEIN
_-;um* Pt 185 el Vot g WA PR e kL
¢, Themastwe will pay for Igss or damagf: un-

§ A IR ‘Extension is $1000;
et ru; £ meﬁe@:nar-aie, navear;a.we.mﬁ; £

gieieht zef’ g {zsnaip s

J:aeeazma.,j?awe eeaeae‘me b o
ol vt vag Y twestol & jmﬁ«&&gﬁ Anoh v
g¢.ﬁee@eﬁe§¢3m.ﬁ@ﬁews"
&7110 e S Sk SERmRS BreeRhlTunob 1o
-vel 2t o binweri sl P geasliot ng o ¢
congititr on @W tfﬂ“ﬁﬁ‘lﬁ&ﬁlﬂn BoUerE o

This Coverage t...4nsion is additional insurance.
The Additiona! Condition, Coinsurance, does not
apply to this Extension.

2. Water Damage Other Liquids, Powder Or Moi-
ten Material Damage. If ioss or damage caused
by or resulting from covered water or other lig-
uid, powder or molten material damage loss oc-
curs, we will also pay the cost to tear out and
replace any part of the building or structure to
repair damage to the system or appliance from
which the water or other substance escapes.

F. DEFINITIONS. - - -~ - -+ -~ -

“Specified Causes of- Loss smeans the following:

Fire; lightning; explosion;wirdsterm or hail; smoke;
airceaft or:vehicles; riot or civil commetion; vandal-
ism; leakage from fire extinguishing equipment; sink-
_hole collapse volcamc actlon . falling objects; welght
. of. snow ice or sleet; water damage

1. Smkhole cellapse means-the sudden sinking or
collapse of Iaqd |nto undergroundempty spaces
created by Itte a;:t;qn of water on’ ‘limestone-or
dolomtte Thls cause of"foss' does not include

3. “The cost d? {ifling smkhdrbs or”
anklng or.collapse pf Jand
underground ca\titles i
2. Falluagobjeghs does, nounclude lgssar damage

A0 e DT I AR s,

.4\.;-’.‘.';?._

a. Pe:sonal Property mihecpen or.

- The-interon.of a.buildingzoristructure, or
property inside a;blilding or. structure, un-
Iess thegqof or an opis;dewey of Ehe build-
; " yj,lg or Etruc:ture is ,ﬁrst damaged by a falling
nbl'"t.,‘,l,, s i
. 3 Waten damagedneans -Te 4dental dlscharge or
s .. Jeakage of watagergtearrg as the-direct result of
", the breé_\klngaﬁaﬁ osGracking of.any-part of a
 System’ or: appllancg (other.than a.sump system
- sncludmg HE Felated: e‘qmﬁm&ﬂ aﬁd p’arts) con-
T ot witer oF steatie s
T Gnoesreibng T@ee W bt“-f*&l&}lg,z oo
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BUILDING AND PERSONAL PROPERTY COVERAGE FORM

Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and what
is and is not covered,

Throughout this pelicy the words “you" and “your” refer to the Named Insured shown In the Declarations. The words

“we,” "us” and “our” refer to the Company providing this insurance.

Other words and phrases that appear in quotation marks have speclal meaning. Refer to SECTION H—DEFINITIONS.

A. COVERAGE

We will pay for direct physical loss of or damage to
Covered Property at the premises described in the
Declarations caused by or resulting from any Covered
Cause of Loss.

I. Covered Property

100 feet of the described premises, consist-
ing of the following unless otherwise speci-
fied in the Declarations or on the Your
Business Personal Property—Separation of
Coverage form:

(1} Furniture and fixtures;

-

Covered Property, as used in this Coverage Part,
means the type of property described In this sec-
tion, A.1., and limited in A.2., Property Not Cov-
ered, if a Limit of Insurance is shown in the
Declarations for that type of property.

a. Buiiding, meaning the building or structure
deseribed in the Declarations, including:

(1) Completed additions;

(2) Fixtures, including outdoor flxtures;

(3) Permanently installed:

(a) Machinery and
(b} Equipment;

(4) Personal property owned by you that is
used to maintain or service the building
or structure or its premises, including:
{a) Fire extinguishing equipment;

{b) Outdoor furhiture;
{c} Floor coverings; and -

{d) Appl]ances used for refrigerating,
ventilating, cooking, dashwashmg or
Iaunderlng, .

(5} If not covered by other insurance:

= -, (@) Additions.under consthuction, alter-
- -~-atigns-and repatrsiaﬁ'\e building or
-\<_ fbtructme, ,-34.,‘- -w—. ar

) Mateﬁalseqummeht supplies and
i fmpetargstrizctures, on or within
100 feet of the'destéibed premises,

Cs .. - zpased fof.making additions, altera-

tions orsrepairs 4o the "building -or
s ns~ g YOIy a8 ()

sz - d b, «¥our Business Personal Property {ocated in

:or on thé buflding desctibedin the Déclara-
Feuofions t?!-;_lrv,thq;ggen gagﬂ;, ayehicle) within

as

e R e e
1 36 e e Ay "-ﬁ’*?-i' S :
TRy ‘Copyright, 150 CommerclafRisk Services, Inc., 1904

{2) Machinery and equipmeitt;
(3) “Stock”; .

(4} All other personal property dwned by
you and used in your business;

(5) Labor, matenals or services furnished or

arranged by you on personal property of
others;

{6) Your use interest as tenant in improve-
ments and betterments. Improvements
and betterments are fixtures, alterations,
installations or additions:

(a) Made a part of the building or struc-

ture you occupy but do not own;
and

(b} You acquired or made at your ex-
pense but cannot legally remove;

(7) Leased personal property for.which you
have-a.contractuat respensibility. to in-
sure, unless:othemwise provided for un-

der Personal Property of:Others.

c. Personal Properly of Others that is:
(1) In“your care, ‘ctistody or control; and’

(2} Located in‘ororithe 'burtdlng described

" in the Declarations or ifrthe open (or in
-a vehitis) within: 100 feet of the de-
scribed-prefises: <

- —Hmvefymxpaymentiormss of or damage
“to:personal propetly of others will enly be for
the.acoount-of. the awner of-the property.

2 _ Properly Not t:overed

S Y

“ Covered Property does’ not mciude i

2 Acoounts iuils,, »cunency. -deeds, food
. _ Stamps o pther ,ewdena;es of debt, money,
"~ tibtes or. sgcﬂr’lﬁe%_ ?i,attery ﬁckem heldYor,

Za il

sqlé are nat sesl
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Animals, unless owned by . .rs and board-
ed by you, or if owned by you, only as "stock"
while inside of buildings;

Automobiles held for sale;

Bridges, roadways, walks, patios or other
paved surfaces;

Contraband, or property in the course of ille-
gal transportation or trade;

The cost of excavations, grading, backiiling
or filling;

Foundations of buildings, structures, ma-
chinery or boilers if their foundations are
below:

{1) The lowest basement floor; or

{2) The surface of the ground, if there is no
basement;

Land (including land on which the property
is located), water, growing crops or lawns;

Personal property while airborne or water-
borne;

Bulkheads, pilings, piers, wharves or docks;

Property that I$ covered under another cov-
grage form of this or any other policy in
whlich it is more specifically described, ex-
cept for the excess of the amount due
{whether you can collect on it or not) from
that other insurance;

Retaining walls that are not part of a building;

m. Underground pipes, flues or drains;

The cost to research, replace or restore the
information on valuable papers and records,
including those which exist on eiectronic or
magnetic media, except as provided in the
Coverage Extensions;

‘Vehicles or self-propelled machines {includ-
Ing alrcraft or watercraft) that:

11) Are licensed for use on public roads; or

{2) Are operated principally away from the
described premises,

This paragraph does not apply to:

{1) Vehicies or self-propelied machines or
autos you manufacture, process or
warehouse;

(2) vehicles or_self-propelled machines,
other than autos, you hold for sale; or

{3) Rowboats or canoes out of water at the
described premises;

. The following property while outside of

buildings: :

(1) Graif, hay, straw or other crops;

(2} “Fenées, radio or television antennas (in-
cluding satellite dishes) and their lead-
in wirlng, masts of towers, signs (other
than signs attached to buildings), trees,
shrubs or plants {other than “stock” of

trees, . .ubs or plants), all except as
provided in the Coverage Extensions.

. Covered Causes Of Loss

See applicable Causes of Loss Form as shown
in the Declarations,

. Additional Coverages

a. Debris Removal

{1} We will pay your expense to remove de-
bris of Covered Property caused by or
resulting from a Covered Cause of Loss
that occurs during the policy period. The
axpenses will be paid only i they are
reported to us in writing within 180 days
of the date of direct physical loss or
damage.

{2) The most we will pay under this Addi-
tional Coverage Is 25% of:

{a) The amount we pay for the direct
physical loss of or damage to Cov-
ered Property; pius

(b} The deductible in this policy ap-
plicable to that loss or damage.

But this imitation does not apply to any

additional debris removal limit provided

in the Limits of Insurance section.

(3) This Additional Coverage does not ap-

" ply to costs to:”

(a) Exdract “polivtants" from land or wa-
ter; or

(b} Remove, restore or replace pollut-
ed land or water.

b. Preservation of Property

If it is necessary to move Covered Property

from the described premises to preserve it

from loss or damage by a Covered Cause of

Loss, we will pay for any direct physical loss

or gamage o that property:

(1) While it is being moved or while tem-
porarily stored at another location; and

{2) Oniy if the loss or damage occurs with-
in 30 days after the property is first
moved.

¢. Fire Department Service Charge

When the fire department is calied to save

or protect Covered Property from a Covered

Cause of Loss, we will pay up to £1,000 for

your liability for fire department service

charges: '

{1) Assumed by.contract or agreement pri-
or {0 doss; or

(2) Required by local ordinance.

No Beductible -applies. to-this Additional
Coverage.

d. Pollutant Clean Up and Removal

We will pay your expense to extract “pollu-
tats” from land or water at the.described

T
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premises if the wischarge, dispersal, seep-
age, migration, release or escape of the "pol-
lutamts” Is caused by or results from a
Covered Cause of Loss that occurs during
the policy perlod. The expenses will be paid
only if they are reported fo us in writing within
180 days of the date on which the Covered
Lause of Loss occurs.

This Additional Coverage does not apply to
costs to.test for, monitor or assess the exis-
tence, concentration or effects of “pollu-
tants.” But we will pay for testing which is
performed In the course of extracting the
“poltutants” from the land or water.

The most we will pay under this Additional
Coverage for each described premises is
$10,000 for the sum of all covered expenses
arising out of Covered Causes of Lossoccur-
ring during each separate 12 month period
of this policy.

5. Coverage Extensions

Except as otherwise provided, the foliowing Ex-
tensions apply to property located in or on the
building described in the Declarations or in the
open for in a vehicle) within 100 feet of the
described premises.

If a Colnsurance percentage of 80% or more or,
a Value Reporting period symbiol, is shown in the
Declarations, you may extend the insurance
provided by this Coverage Part as follows:

a.

Newly Acquired or Constructed Property

(1) You may extend the insurance that ap-
plies to Building ta apply to:

(a) Your new buildings while being buik
-on-the described premises; and

(b) Buildingé you acquire at locations,
* other than the destribed premises,
"intended for:

() SimHar ‘'use as the building
* described in the Declarations;
or C T ‘

i) Use, as a waréhouse. -

The most we will pay fordoss or:-damage
under Ihls Extension :s $2500()0 at
~gach buﬂdmg i "

(2) You may extend the Insurance that ap-
plies to Your Business Rersonal Property
. Toapply 16 that. property at any focation
you ‘acuire other than at fairs or exhi-
bitions.

The most we will pay for Ioss-or damage

" under this Extens:on i$ $100,000 at

Gl

(3) insurance,unde'r th:s Extens:on for each
newly acqmred,orconstructed proper-

3

- der-this Extension is $lﬁ 000.
\ Outdoer Property e o

) ty will end when any of the following first
occurs:
(a) This policy expires;
{b) 30 days expire after you acquire or

begin to construct the property; or

{e) You report values to us,
We will charge you additional premium
for values reporied from the date con-
struction begins or you acquire the
property.

b. Personal Effects and Property of Others

You may extend the insurance that applies
to Your Business Personal Property to apply
to:

{1) Personal effects owned by you, your
officers, your partners or your em-
ployees. This extension does not apply
to loss or damage by thefi.

(2) Personal property of others in.yourtiére,
custody or control "

The most we witl pa’ for loss or damage un-
der this Extension is $2,500 at each de-
scribed premises. Our payment for loss of
or damage to personal property of others will
only be for the account of the owner of the
property,

Valuable Papers and Records -— Cost of

Research

You may extend the insurance that applies

to Your Business Personai Property to apply

to your costs to research, replace or restore
the lost Information endost or damaged valu-
able papers and records, .including those
which exist on electronic or magnetic media,
for which-duplicates do not exist. The most
we will pay under this Extension Is $2,500
at each déscribéd premises, unless a higher
{imit is shown in the Declarations,
Property Off-Premises

¥ou may extend the insurance provided by

this Coverage Form to apply toyour Covered

Property, other .than "stock,” that is tem-

porarily at a location you.do not own, lease,

-or operate. This Extensmn does not apply to

Lovered Property: . i

~t1)-n orion 3 vghtcie - .

{2} in the care, a:ustody or gontrol of your
‘salespersons; or

{3) At any fair or exhibitign.~ 2=

-The mostwe will pay for loss or damage un-

ik

~ this 'Coverage Form'to apply 6 your outdoor

fences, radio and-television anténnas (in-

ietiding satellite dishies),-slgns {dther thian

3RS




signs attached to building  :rees, shrubs
and plants (cther than “stock” of trees,
shrubs or plants), including debris removal
expense, caused by or resulting from any of
the following causes of loss If they are Cov-
ered Causes of Loss:

(1) Fire

(2) Lightning,

(3) Explosion;

{4} Riot or Civil Commotion; or
{5) Aircraft,

The most we will pay for loss or damage un-
der this Extension is $1,000, but not more
than $250 for any one tree, shrub or plant.
These limits apply to any one occurrence,
regardiess of the types or number of items
lost or damaged in that occurrence.

Each of these Extensions is additional insurance. The
Additional Condition, Coinsurance, does not apply to
these Extensions.

EXCLUSIONS AND LIMITATIONS

See applicable Causes of Loss Form as shown in the
Declarations.

LIMITS OF INSURANCE

The most we will pay for loss or damage in any one
occurrence ls the applicable Limit of Insurance
shown in the Declarations.

The most we will pay for loss or damage to outdoor
signs attached to buildings is $1,000 per sign in any
one occurrence.,

The limits applicable to the Coverage Extenslons and
the Fire Department Service Charge andg Poliutant
Clean Up and Removal Additlonal Coverages are in
addition fo the Limits of insurance.

Payments under the following Additional Coverages
wilt not increase the applicable Limit of Insurance:

1. Preservation of Property; or
2. Debris Removal; but if:

a. The sum of direct physical loss or damage
and debris removal expense exceeds the
Limit of insurance; or

b. The debris removal expense exceeds the
amount payable under the 25% limitation in
the Debris Removal Additional Coverage;

we will pay up to an additional $10,000 for each
location in any one otcurrence under the Debris
Removal Additional Coverage.

. DEDUCTIBLE

We will not pay for 1oss or damage In any one occur-
rence until the amount of loss or damage exceeds
the Deductible shown in the Declarations. We will
then pay the amount of loss or damage in excess of
the Deductible, up to the applicabie Limit of Insur-
ance, after any deduction required by the Coinsur-
ance condition or the Agreed Value Optional Cover-
age.

When the occurrenc. involves loss to more than one
item of Covered Property and more than one Limit
of Insurance applies, the Deductible will reduce the
total amount of loss payable if loss to at least one item
is less than the sum of (1) the Limit of Insurance ap-
plicable to that item plus (2) the Deductible.

Example No. 1:

(This exampie assumes there is no coinsurance
petialty.)

Deductible: $250

Limit of insurance—Bldg. 1:  $60,000
Limit of insurance—Blidg. 2:  $80,000

Loss to Bidg. 1. $60,100
Loss to Bldg. 2:  $390,000

The amount of loss to Bldg. 1 ($60,100) is less than

the sum ($60,250) of the Limit of Insurance applica- -

ble to Bidg. 1 plus the Deductible.

The Deductible will be subtracted from the amount
of loss in calculating the loss payable for Bidg. 1:
$60,100

~ 250

$59,850 Loss Payable—Bidg. 1

The Deductible applies once per occurrence and
therefore is not subtracted in determining the amount
of loss payable for Bidg, 2. Loss payable for Bldg.
2 is the Limit of Insurance of $80,000.

Total amount of loss payable: $59,850 + 80,000
= $139,850
Example No. 2:

(This exampte, too, assumes there is no colnsurance
penalty.)

The Deductible and Limits of Insurance are the same
as those in Example No. 1.

Lossto Bidg. 1:  $70,000 (exceeds Limit of Insur-
ance plus Deductible)
Lossto Bldg. 2:  $90,000 (exceeds Limit of Insur-
ance plus Deductible)
Loss Payable—Bidg. 1:  $60,000 (Limit of Insur-
ance)
Loss Payable—Bldg. 2:  $80,000 (timit of lnsur-
ance)
Total amount of loss payable:  $140,000

. LOSS CONDITIONS

The following conditions apply in addition to the Com-
mon Policy Conditions and the Commercial Proper-
ty Conditions.

1. Abandonment

There can be no abandonment of any property
to us,

2. Appraisal

If we and you disagree on the value of the prop-
erty or the amount of loss, either may make writ-
ten demand for an appraisal of the loss. In this
event, each party will select a competent and im-
partial appraiser. The two appraisers wili select

;
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an umpire, If they car.. 4 agree, either may re-
quest that selection be made by a judge of a
court having jurisdiction. The appraisers will state
separately the value of the property and amount
of loss. If they fail to agree, they will submit their
differences to the umpire. A decision agreed to
by any two will be binding. Each party will:

a. Pay its chosen appraiser; and

b. Bear the other expenses of the appraisal and
umpire equally.

if there is an appraisal, we wilf still retain our right
to deny the claim.

3. Duties In The Event Of Loss Or Damage

g. You must see that the following are done in
the event of loss or damage to Covered
Property:

(1) Notify the police if 2 law may have been
broken.

(2) Give us prompt notice of the loss or dam-
age. Include a description of the prop-
erty involved.

{3) As soon as possible, give us a descrip-
tion of how, when and where the loss or
damage occurred.

{4) Take all reasonable steps to protect the
-Covered Property from further damage,
and keep a record of your expenses
necessary to protect the Covered Prop-
erty, for consideration in the settiement
of the claim. This will not increase the
Limit of Insurance. However, we will not
pay for any subsequent loss or damage
‘resulting from a cause of loss that is not
3 ’Covered Cause of Loss, Also, if feasi-
ble, setthe damaged property aside and
in the best posmble order for exami-
-+ pation.

(5) Atour request, give us complete inven-
tories of the darmaged and undamaged
-propefty. nclude .quantities, costs,
svalues and amount of loss claimed.

{6) As tften &s'may be reasonably required,
-~ permitus-toinspect the property prov-
ing thelass or.damage .and examine
~yaut bopks-and: recerds;:
~Algo - pefrfitt g8 48 take “samples of
.-~ gamaged and undamaged property for
... --inspection, festing and-analysis, and
. aiic Jpermit.us do .make- cques from your
) beoksand records.-

A7) ”Send s a ‘signed, sworn proof of loss
‘tontaining the information we request to
investigate the claim. Yau must do this
- within 60 ddysafter durfequest, We will

& *supply gou'with tHe'necessary forms,

(& boperate with us in the investigation or
settlernent of the claim.

b. We may examine any insured under oath,
while not in the presence of any other in-
sured and at such times as may be reason-
ably required, about any matter refating to
this insurance or the claim, including an in-
sured’s books and records. In the event of
an examination, an insured’s answers must
be signed.

4. loss Payment

a. Inthe event of loss or damage covered by
this Coverage Form, at our optton we will
either:

{1) Pay the vaiue Bf lost or damaged pro-
perty;

(2) Pay the costof repairing or replaclng the
lost or damaged property, subject to b,
below; T

(3) Take all orany part of ffe’property atan
agreed or appraised value; or

{4) 'Répair. rebulld or replace the property
with other property of like kind and qual-
ity, subject to b, below.

b. The cost to repair, rebuild or replace does
not include the increased cost attributable
to enforcement of any ordinance or law
regulating the construction, use or repair of
any property.

c. We will give notice of our intentions within
30 days after we receive the sworn proof of
Jloss.

d. We wiil not pay you more than your finan-
cial interest in the Covered Property.

e. We may adjust losses with the owners of lost
or damaged property i other than you. [f we
pay the owners, 'such payments will satisfy
your claims against iss for the owners' prop-

erty. We will not pay the owners more than
Aheir financial™ mterest in the Covered
Ptoparty. e g

f. -We may elect to.defend-you against suits
arising from claims-of owners of property. We
wilt do thls at our expense

g Wewill pay for covered Ioss or damage within
. 30days aﬂerwe récelve fhe sworn proof of
“Yoss, you: have complied w:th all of the

41) We have reached agnaement with yéuon
ez '-_ - the-amount pf lossor

(2} An appraisai award hasbeen made.
Recovered P.roperty

“H gither you or-we recoverany property after loss.
i-Settlement, thatparty must giveé the other prompt



notice. At your option,. b property will be
returned to you. You must then return to us the
amount we paid to you for the property, We will
pay recovery expenses and the expenses to re-
pair the recovered property, subject to the Limit
of Insurance.

6. Vacancy

Description of Terms

(1) As used in this Vacancy Condition, the
term buliding and the term vacant have
the meanings set forth in (1){a) and
{1}{b} below:

(a) When this policy is issued to a ten-
ant, and with respect to that tenant's
Interest in Covered Property, build-
ing means the unit or suite rented
or leased to the tenant. Such build-
ing Is vacant when it does not con-
taln enough business personal
property to conduct customary
operations.

(b} When this policy is issued to the
owner of a building, building means
the entire building. Such building is
vacant when 70% or more of its
square footage:

{i) Is not rented; or

{ii) Is not used to conduct cus-
fomary operations.
(2) Buildings under construction or renova-
tion are not considered vacant,
Vacancy Provisions

If the building where loss or damage occurs
has been vacant for more than 60 consecu-
tive days before that loss or damage occurs:
(1) We will not pay for any loss or damage
caused by any of the following even if
they are Covered Causes of Loss:

(a) Vandalism;

(b} Sprinkier leakage, unless you have
protected the system against
freezing;

(c) Building glass breakage;

(d) Water damage;

{e) Theft; or

) Attempted theft,

(2) With respect to Covered Causes of Loss
other than those listed in b.(1)(a)
through b.(1)(f} above, we wlll reduce
the amount we would otherwise pay for
the loss or damage by 15%.

7. Valuation

We will determine the value of Covered Property
in the event of loss or damage as follows:

At actual cash value as of the time of loss

or dar....ge, except as provided in b., ¢., d.,
e, and f. below.

If the Limit of Insurance for Building satis-
fies the Additional Condition, Colnsurance,
and the cost to repair or replace the
damaged building property is $2,500 or less,
we will pay the cost of building repairs or
replacement.

The cost of building repairs or replacement
does not include the increased cost at-
tributable to enforcement of any ordinance
or law regulating the construction, use or re-
pair of any property, However, the following
property will be valued at the actual cash val-
ue even when attached to the building:

{1) Awnings or floor coverings;

{2) Appliances for refrigerating, ventilating,
cooking, dishwashing or laundering; or

{3) Cutdoor equipment or furniture,

“Stock” you have sold but not delivered at
the selling price less discounts and expenses
you otherwise would have had.

Glass at the cost of replacement with safety
glazing material if required by law.

Tenant's Improvements and Betterments at:

(1) Actual cash value of the lost or damaged
preoperty if you make repairs promptly.

- {2) A proportion of your originat cost if you

do not make repairs promptly. We will
determine the proportionate value as
follows: :

{a) Multiply the original cost by the
number of days from the loss or
damage to the expiration of the
lease; and

{b) Divide the amount determined in (a)
above by the number of days from
the installation of improvements to
the expiration ef the lease.

If your-lease contains a renewal option,
the expiration of the renewal option peri-
od will replace the expiration of the lease
in this procedure.

(3) Nothing if others pay for repairs or
replacement,

Valuable Papers and Records, inciuding
those which exist on electronic or magnetic
media (other than prepackaged software
programs), at the cost of:

(1) Blank materials for repreducing the
‘records; and

{2) Labor to transcribe or copy the records
when there is a duplicate,

H o
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F. ADDITIONAL CONDITIO. .

The following conditions apply in addition to the Com-
mon Policy Conditlons and the Commercial Proper-
ty Conditions.

1. Coinsurance

if a Colnsurance percentage is shown in the

Declarations, the following condition applies.

a. We will not pay the full amount of any loss
if the value of Covered Property at the time
of loss times the Coinsurance percentage
shown for it in the Declarations is greater
than the Limit of Insurance for the property,

Instead, we will determine the most we will

pay using the following steps:

(1} Multiply the value of Covered Property
at the time of loss by the Coinsurance
percentage;

{2) Divide the Limit of Insurance of the prop-
erty by the figure determined in step (1);

(3) Muitiply the total amount of loss, before
the application of any deductible, by the
figure determined in step (2): and

(4} Subtract the deductible from the figure
‘determined in step (3},

We will pay the amount determined in step

{4) or the limit of insurance, whichever is

less, For the.remainder, you will either have

torely.on other insurance or absorb the loss

yourself.,

Example No. 1 (Underinsurance):

When:

The-value of the

property is $£250,000
The Coinsurance

percentage for It is BO%
The Limit of Insur-

ance for it is $£100,000
The Deductible is $250
The afmount of loss, ls § 40,000

Step (1): $250, 000 x 80% = $200,000

Step (2): $100,000 .$200C}OO = 50
Step (3): $ 40,000 Xu'5.0 $20,000
Step {4):.:$20,000. - 45250 $19,750

- = -Wewill pay go- mme‘than $19,750..The re-

T Jninimum amount of insurance to meet
your Coinsurance requirement is $200,000
{$250,000 x B0%). Therefore, the Limit of
Insurance in this Example is adequate ang
no penaity applies. We will pay no more than
$39,750 ($40,000 amount of loss minus the
deductible of $250).

if one Limit of Insurance applies to two. or
more separate items, this condition will ap-
ply to the total of all property to which the
limit applies.

Example No. 3:
When:
The value of the property is:

Bldg. at Location

No. 1 $ 75,000

Bidg. at Location :

No. 2 $100,000

Personal Property at L

Location No. 2 . _——%775,000
P $250,000

The Coinsurance

percentage for it Is 90%
The Limit of Insur-

ance for Buildings

and Personal Prop-

erty at Locatlon

Nos. land 2 is $180,000
The Deductible is $1.000
The amount of loss is:

Bidg. at Location

Na, 2 $30,000

Personal Property at

Location No. 2 $20,000
$50,000

Step+{1): $250,000 x 90% = $225,000
(the ™ minimum -amount of insurance to

-meet your Coinsurance requirements and

%0 .aveid the penalty- shown below)
Step (2): $180,000 =:$225,000 = .80

Step (3): $50,000 x 180 = $40,000
5 '.Step (4) '340000 =$1,000 = $39,000.
* We'will pay ri hore thar $39,000. The re-

maining $11,000 is not-coverad.

: maining $20,250 is not covered. 2. Mortgageholders® 25453V00 JALL™R0 &
Example No. 2,(Adequate Jnsurance): . .a The ter "mcﬂgagehoider" includes trust-
4111 S edser O uIsiBEgEE yIaoR 2epeuel
oy ers T{‘f ;?'-“—?-gf“, NS TIE  gen a0g b. We will pay for covened Wssof:ar damage
o5 Ui Rﬁﬁ,c"? moitinAsd per 6o ' s enngs, o0 BUlldings orstructurés to.gach mortgage-
The Colnsirance % B e o .hqtng; shown.igihe Declarations In their or-
percentaie foritis =~ . p 80% . c3o b ool fp;ecedeng%aqmteuests may appear.

PR TR B TR ¢

Dok A ﬂ"he h
P R IR 18N0EES 1L $200000 ., Lx monigagehpider hasthe right to receive

i " ,'** Jossipaymentevenitthemortgagehoider has
e Dedittivle gnenol (5 $250 502 e o rstarted foreClosuresorsimilar action on the
The amount sfdossissk &3 $ 40,000 rwnrg cbhﬂdmgw%mmmea he :



d. If we deny your claim becat..,- of your acts in the Decla.-ﬁons. r ‘
or because you have falled to comply with b. If the expiratlon date for this Optional Cov-

the terms of the Coverage Part, the mort- erage shown in the Declarations is not ex-

gageholder will still have the right to receive tended, the Additional Condition, Coinsur-

loss payment if the mortgageholder; ance, is reinstated and this Optional Cover-

{1) Pays any premium due under this Cov- age expires.
erage Part at our request if you have ¢. The terms of this Optional Coverage apply P
failed to do so; only to loss or damage that occurs: -4

{2) Submits & signed, sworh proof of loss {1) On or after the effective date of this Op-
within 60 days after receiving notice tional Coverage; and
trom us of your failure to do so; and {2) Before the Agreed Value expiration date

(3) Has notified us of any change in owner- shown in the Declarations or the policy o
ship, occupancy or substantial change expiration date, whichever occurs first. %
In risk known to the moﬁgageholder. 2. Inflation Guard 3%

All of the terms of this Coverage Part wili then a. The Limitof Insurance for property to which

apply directly to the mortgageholder. this Optional Coverage applied will automat-

e. |f we pay the mortgageholder for any loss or ically increase by the annual percentage

damage and deny payment fo you because shown in the Declarations.

of your acts or because you have failed to b. The amount of increase will be:

comply with the terms of this Coverage Part: (1) The Limit of Insurance that applied-ofi

(1) The mortgageholder's rights under the the most recent of the policy inception
mortgage will be transferred 1o us to the date, the policy anniversary date, or any
extent of the amount we pay; and other policy change.amending the Lim-

{2) The mortgageholder's right to recover it of insurance, times
the full amount of the mortgageholder's (2) The percentage of annual Increase

) claim will not be impaired. shown in the Declarations, expressed as .

At our option, we may pay to the morigage- a decimal (example: .8% is .08)..t|rr?es

holder the whale principal on the mortgage (3} The number of days since the beginning ' E

plus any accrued interest. in this event, your of the current policy year or the effec- g

mortgage and note wilt be transferred to us tive date of the most recent policy o

and you will pay your remalning mortgage change amending the Limit of insur- ‘

debt to us. ance, divided by 365, :
f, If we cantel this policy, we will give written Example: |

notice to the mortgageholder at least; I .

(1) 10 days before the effective date of can- The applicable Limit @
cellation if we cancel for your nonpay- of Insurance is $100,000
ment of premium;-or. .. - The annual percentage .

t2) 30 days before the efféctive date of can- increase s 8% k
celtation if we cancel for any other The numbier of days E 3
-Feason, since the beginning

g. 1f weglect not to rénew this policy, we will of the policy year

~this poticy.

give written notice to the mortgageholder at
ieast 10 days before the expiration date of

{or ast policy -
ch_angé) & : 146
The amount of increase is

G. OPTlﬂNAL covznaa'ss ---sloooao X 08 % 146 = 365 =

If shown in the D&claratlons the following Optnonai
Coverages apply separately to each item,

1. AgreedValue ., . :

‘3. “Replacenient’ tust S

a. Replacement Cost (withqu'_t deduction for
depreciation) replaces Actual Cash Value in

- a. The Additionat Condition; Comsurance does

it apply fo Covered Pmperb' to which this
‘Dritional Covérageé dpplies.” We will pay no
- tripredor loss<pfor.damage to that property
khan “the. pmparﬂon thatthe Limit of insur-
. ance-under this CoveragePart for the prop-

erty hears-tothe:Agreed Value shown for it

i

!
SR = . $3,200 aE
F

the Loss Con_dltiorl Valuat!on of this Cover-
age form, 1?- e

This Optional Coyerage does not apply to:
(1} Persotial property of-others;

{2) Conterts of 2 residence;

{3) Manuskripts;

—
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(4) Works of art, an. .es or rare articles,
including etchings, pictures, statuary,
marbles, bronzes, porcelains and bric-
a-brac; or

(5) “Stock", unless the including "Stock”
option is shown in the Declarations.

You may make a claim for loss or damage
covered by this insurance on an actual cash
value basis instead of on a replacement cost
basis. In the event you elect to have loss or
damage settied on an actual cash value ba-
sis, you may still make a claim for the addi-
tipnal coverage this: Optional Coverage
provides if you notify us of your intent to do
so within 180 days after the loss or damage.

We will not pay on a replacement cost basis
for any loss or damage:

(1) Until the lost or damaged property is ac-
tually repaired or replaced; and

{2) Uniess the repairs or replacement are
made as soon as reasonably possible af-
ter the loss or damage.

We will not pay more for loss or damage on
a replacement cost basis than the least of
{1), {2} or (3), subject to f. below:

(1) The Limit of insurance applicable to the

Ic  pr damaged property;

(2} The cost to replace, on the same
premises, the lost or damaged property
with other property:

(2) Of comparable material and quali-
ty; and

(b) Used for the same purpose; or

{3) The amount you actually spend that is
necessary to repair or replace the lost
or damaged property.

f. The cost of repair or replacement does not
include the increased cost attributable to en-
forcement of any ordinance or law regulat-
ing the construction, use or repair of any
property.

H. DEFINITIONS

1.

“Pollutants” means any solid, liquid, gaseous or
thermal irritant or contaminant, including smoke,
vapor, soot, fumes, acids, alkalis, chemicals and
waste, Waste includes materials to be recycled,
reconditioned or reclaimed.

“Stock” means merchandise held In storage or
for sale, raw materials and in-process or finished
goods, including supplies used in their packing
or shipping.
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