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STATEMENT OF FACTS

Appellee Richard Heyman is a convicted arsonist who seeks in this case to profit

from his crimes by collecting from appellant Elevators Mutual Insurance Company ("Elevators

Mutual") the very same insurance proceeds that motivated his felonious conduct. Heyman and

his wife, appellee Jan Heyman, were the sole shareholders of appellee J. Patrick O'Flaherty's,

Inc. ("O'Flaherty's").' (Docket No. 1, Complaint ¶5; Docket No. 7, Answer ¶5). Richard

Heyman was O'Flaherty's President, and Jan Heyman was its Vice President. (Complaint ¶4;

Answer ¶4).

Elevators Mutual issued to O'Flaherty's a Restaurant Commercial Package Policy

of insurance, insuring O'Flaherty's restaurant in Fremont, Ohio, for a one-year period

commencing August 31, 2000.2, (Complaint ¶7; Answer ¶7; Appx. 50; Supp. 2). The policy

identified O'Flaherty's as the only "named insured." (Appx. 50; Supp. 2). The policy also

identified Richard Heyman and Jan Heyman as "loss payees." (Appx. 51, 53-54; Supp. 7, 13-

14).

On the night of February 4, 2001, the restaurant and its contents were severely

damaged by fire. (Complaint ¶9; Answer ¶9). The State Fire Marshal's investigation revealed

that the Heymans were the last persons present at O'Flaherty's prior to the fire. (Docket No.

72A, Loreno Depo., pp. 144-145). The burglar alarm was not triggered prior to the fire, and the

building was secure when the fire department arrived. (Loreno Depo., pp. 123-125). Xylene,

paint thinner, and other ignitable liquids were identified in multiple debris samples taken from

1 Richard Heyman, Jan Heyman, and O'Flaherty's are herein referred to collectively as
"Appellees."

2 Complete copies of the Restaurant Commercial Package Policy are at Docket No. 33
(Ex. 1) and at Supp. 1-55. Relevant portions of the policy are attached hereto at Appx. 50-69.



the fire scene. (Loreno Depo., pp. 24-25). The State Fire Marshal further learned that the

Heymans were considerably indebted to "quite a few different companies" at the time of the fire,

that at least one creditor had filed a lawsuit against the Heymans, and that the Heymans had

increased their insurance on the property shortly before the fire. (Loreno Depo., pp. 143-147).

In addition, Richard Heyman's sister-in-law told investigators that Heyman had

stated, "on more than one occasion, that he `would like to bum the place down."' (State v.

Heyman, 6th Dist. No. S-04-016, 2005-Ohio-5565, ¶8) ("Heyman P'). The investigation further

revealed that the tank for the automatic sprinkler system did not contain any water, that the

Heyrnans had been unable to pay some of their employees' wages, and that the Heymans were

involved in several lawsuits precipitated by their nonpayment of taxes. (Heyman I, ¶¶7-8).

On December 7, 2001, Richard Heyman was indicted and charged with arson,

aggravated arson, and insurance fraud in connection with the fire. (Heyman I, ¶10), Initially, he

pled not guilty. (Id.). Heyman then deposed multiple witnesses and adduced additional

evidentiary materials in his criminal case. (State v. Heyman, 6th Dist. No. S-04-016, 2005-Ohio-

6244, 2005 Ohio App. Lexis 5627, *2) ("Heyman IT').

On May 25, 2004, however, after having litigated his criminal case for two and a

half years, Heyman pled no contest to "arson with purpose to defraud" (R.C. §2909.03(A)(2);

Appx. 47) and "insurance fraud" (R.C. §2913.47(B)(1); Appx. 48-49). (Heyman I, ¶¶1, 11).

Based upon the prosecutor's proffer of evidence, Heyman was found guilty and convicted of

both arson and insurance fraud.3 (Docket No. 32, Ex. 1; Heyman I, ¶¶1, 11). Heyman was then

3 Had the prosecutor's proffer been insufficient, Heyman could have been acquitted. See,

State v. Frye, 3rd Dist. No. 14-07-07, 2007-Ohio-5772 (affirming finding of not guilty following

no contest plea); State v. Gump, 8'h Dist. No. 85693, 2005-Ohio-5689 (same); State v. Mayfeld,
8'' Dist. No. 81924, 2003-Ohio-2312 (same). The trial court, however, found the prosecutor's

(footnote continued ...)
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sentenced to one year in prison for felony insurance fraud and to five years of community control

for felony arson. (Heyman I, ¶1). Heyman appealed that sentence, but the Court of Appeals,

after reviewing the deposition transcripts and other evidentiary materials, found Heyman's

appeal to be "wholly frivolous." (Heyman I, ¶19; Heyman II, *2).4

Notwithstanding the involvement of its President and one-half owner in

deliberately causing the fire for the purpose of defrauding Elevators Mutual, O'Flaherty's

submitted an insurance claim to Elevators Mutual for the fire damage to the restaurant building

and its contents. (Complaint ¶10; Answer ¶10). Elevators Mutual, however, rejected that claim

because the policy of insurance expressly excluded coverage for loss or damage caused by any

"dishonest or criminal act by you, any of your partners, employees ..., directors, trustees,

authorized representatives or anyone to whom you entrust the property for any purpose: (1)

acting alone or in collusion with others; or (2) whether or not occurring during the hours of

employment." (Form CF 497, pp. 1-2; Appx. 55-56; Supp. 24-25).

In addition, Elevators Mutual instituted this action in the Sandusky County Court

of Common Pleas, seeking a declaratory judgment that it had no obligation to make any payment

to the named insured (O'Flaherty's) or to either of the "loss payees" (Richard Heyman and Jan

Heyman). O'Flaherty's and the Heymans responded with a counterclaim, asserting not only that

Elevators Mutual was required to pay their insurance claim, but also that Elevators Mutual acted

proffer sufficient to convict Heyman of arson and insurance fraud and to send Heyman to prison
for his crimes.

4 Heyman then filed a notice of appeal in this Court, but failed to timely file his
memorandum in support of jurisdiction. This Court therefore dismissed his appeal sua sponte.
State v. Heyman (2006), 109 Ohio St.3d 1475, 2006-Ohio-2481, 847 N.E.2d 1222.
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in bad faith when it denied coverage for the fire that Richard Heyman was convicted of setting

for the purpose of defrauding Elevators Mutual.5

In anticipation of trial, Elevators Mutual filed a motion in limine regarding the

admissibility of evidence of Heyinan's felony convictions. (Docket No. 106). On November 30,

2007, the trial court granted that motion, holding that "Elevators Mutual will be permitted to

refer to and/or introduce as substantive evidence in its case-in-chief, to refer to during opening

statement and closing argument, and to use for purposes of cross-examination, Defendant

Richard A. Heyman's criminal convictions for arson and insurance fraud in connection with the

subject fire." (Docket No. 117; Appx. 37). Ultimately, on January 28, 2008, the trial court

granted summary judgment in favor of Elevators Mutual, holding that Heyman's "criminal

convictions preclude the insured, Defendant J. Patrick O'Flaherty's, Inc., from recovering any

insurance proceeds for this fire loss." (Docket No. 126; Appx. 38-40).6

On December 31, 2008, however, the Sixth District Court of Appeals, in a 2-to-1

decision, reversed the summary judgment. (Docket No. 23; Appx. 6-21). In so doing, the

majority:

5 It should be noted that the other appellant in this case, NAMIC Insurance Company
("NAMIC") is providing Elevators Mutual with a defense to Appellees' counterclaim, pursuant
to an Insurance Company Cornbined Professional Liability and Directors and Officers Liability
insurance policy issued by NAMIC to Elevators Mutual. Accordingly, NAMIC intervened in
this case in order to obtain a declaration as to the scope of coverage available to Elevators
Mutual under the NAMIC policy. Although that issue became moot upon the trial court's
rendering of a summary judgment in favor of Elevators Mutual, NAMIC continues to participate
in this appeal as an additional appellant.

6 Previously, on October 6, 2005, the trial court had denied Elevators Mutual's motion for
summary judgment (Docket 58; Appx. 27-3 1), which ruling was slightly modified on April 13,
2006 (Docket 63; Appx. 32-36). However, after granting Elevators Mutual's motion in limine,
the trial court reconsidered the matter and issued a new order granting Elevators Mutual's motion
for summary judgment. (Docket No. 126; Appx. 38-40).

4



• held that Evid. R. 410 and Crim. R. 11(B)(2), which expressly
preclude only evidence of no contest pleas, "make the plea and
the conviction derived from the plea inadmissible" (Docket No.
23, ¶32; Appx. 15), even though neither rule makes any
mention of criminal convictions (Appx. 43, 44-46);

• attempted to limit this Court's holding in State v. Mapes
(1985), 19 Ohio St.3d 108, 111, 484 N.E.2d 140, that Crim. R.
11(B)(2) and Evid. R. 410 "do not prohibit the admission of a
conviction entered upon [such a] plea" to situations in which
the conviction is "made relevant" only "by statute";

• held that "the distinction between a no contest plea and a
conviction on that plea is a false dichotomy" (Docket No. 23,
¶32; Appx. 15); and

• held that Heyman's felony convictions were not made relevant
by any provision of the Elevators Mutual policy (Docket No.
23, ¶33; Appx. 15).

5



ARGUMENT

As will be discussed below, the central issue in this appeal is whether the Court of

Appeals erred in holding that Evid. R. 410 and Crim. R. 11(B)(2) prohibited the trial court from

considering, as evidence with respect to Appellees' insurance claim, Richard Heyman's felony

convictions for arson and insurance fraud.

Elevators Mutual submits that that holding was erroneous because the two

evidentiary rules relied upon by the Court of Appeals preclude only evidence of no contest pleas,

and Elevators Mutual, in its summary judgment motion, never relied upon evidence of Heyman's

pleas. Rather, Elevators Mutual relied only on evidence of Heyman's felony convictions.

Moreover, that evidence of Heyman's felony convictions was undeniably relevant, both under

settled case law and under the policy, and was therefore admissible. (Evid. R. 402; Appx. 42).

Proposition of Law No. 1:

Evid. R. 410(A)(2) precludes only evidence of no contest pleas (or "equivalent
pleas from other jurisdictions") and does not preclude relevant evidence of
criminal convictions.

As noted above, the Court of Appeals held that Evid. R. 410 prohibits evidence of

a criminal conviction following a no contest plea. (Docket No. 23, ¶32; Appx. 15). However,

Evid. R. 410 does no such thing. To the contrary, that rule unambiguously precludes only

evidence of no contest pleas (or equivalent pleas from other jurisdictions):

Evid R 410 Inadmissibility of pleas, offers of pleas, and related
statements

(A) Except as provided in division (B) of this rule, evidence of
the following is not admissible in any civil or criminal proceeding
against the defendant who made the plea or who was a participant
personally or through counsel in the plea discussions:

(1) a plea of guilty that later was withdrawn;

6



(2) a plea of no contest or the equivalent plea from
another jurisdiction;

(3)

(4)

(5)

a plea of guilty in a violations bureau;

any statement made in the course of any
proceedings under Rule 11 of the Rules of Criminal
Procedure or equivalent procedure from another
jurisdiction regarding the foregoing pleas;

any statement made in the course of plea
discussions in which counsel for the prosecuting
authority or for the defendant was a participant and
that do not result in a plea of guilty or that result in
a plea of guilty later withdrawn.

(B) A statement otherwise inadmissible under this rule is
admissible in either of the following:

(1) any proceeding in which another statement made in
the course of the same plea or plea discussions has
been introduced and the statement should, in
fairness, be considered contemporaneously with it;

(2) a criminal proceeding for perjury or false statement
if the statement was made by the defendant under
oath, on the record, and in the presence of counsel.
[Italics added].

It should be noted that the word "plea" appears twelve times in Evid. R. 410.

Nowhere in Evid. R. 410 does the word "conviction" appear. This is significant, since a criminal

conviction is not "a plea, an offer of plea, or a related statement" Consequently, there is no

prohibition in Evid. R. 410 against evidence of criminal convictions.

A. The Court Of Appeals Majority Misinterpreted Mapes

How did the Court of Appeals misapply such a straightforward rule of evidence?

By misinterpreting this Court's decision in State v. Mapes (1985), 19 Ohio St.3d 108, 484

N.E.2d 140, cert. denied, Mapes v. Ohio (1986), 476 U.S. 1178. Mapes was convicted of

aggravated murder. In the subsequent death penalty hearing, the prosecution introduced

evidence of a prior murder conviction (in another state) in order to prove a death-penalty

7



specification under R.C. 2929.04(A)(5). Mapes objected to that evidence, arguing that it was

barred by Evid. R. 410 and Crim. R. 11(B)(2) because he had pled no contest in the earlier case.

This Court, drawing a clear distinction between the admission of a no contest plea and the

admission of a conviction entered upon that plea, rejected Mapes' argument that his no contest

plea somehow rendered his subsequent criminal conviction inadmissible:

Crim. R. 11(B)(2) and Evid. R. 410 prohibit only the admission of
a no contest plea. These rules do not prohibit the admission of a
conviction entered upon that plea when such conviction is made
relevant by statute. The trial court was correct in admitting the
evidence of the prior conviction as it was not equivalent to the
admission of the no contest plea and it was not introduced by the
prosecution for any purpose other than establishing the
specification. The purpose of Evid. R. 410 as it relates to criminal
trials is to encourage and protect certain statements made in
connection with plea bargaining and to protect the traditional
characteristic of the no contest plea which is avoiding the
admission of guilt that is inherent in pleas of guilty. These
purposes are not disserved by the admission of a conviction
entered upon a no contest plea.

Mapes, 19 Ohio St.3d at 111 (italics added) (citations omitted).

Elevators Mutual submits that this Court's holding in Mapes is unambiguous:

Crim. R. 11(B)(2) and Evid. R. 410 prohibit only the admission of no contest pleas, and a

conviction is not equivalent to a plea. Therefore, Crim. R. 11 (B)(2) and Evid. R. 410 do not

prohibit evidence of a criminal conviction that follows a no contest plea.7

Several Ohio courts have reached the same conclusion, applying this Court's

holding in Mapes. Most directly on point is Steinke v. Allstate Ins. Co. (3`d Dist. 1993), 86 Ohio

App.3d 798, 621 N.E.2d 1275, in which Steinke sought a declaratory judgment that Allstate had

a duty to defend him against a claim for assault. Allstate argued that Steinke's conviction for

7 Additional reasons why Crim. R. 11(B)(2) has no application to the instant case are set
forth below in connection with Proposition of Law No. 2.

8



disorderly conduct triggered the policy's "criminal acts" exclusion Oust as Heyman's conviction

in the instant case triggered the "dishonest or criminal" acts exclusion in the Elevators Mutual

policy (see p. 3, above)). The Common Pleas Court granted summary judgment in favor of

Allstate. Citing Crim. R. 11and Evid. R. 410, Steinke argued on appeal that evidence of his

criminal conviction should not have been introduced because he had pled no contest. The Third

District disagreed:

It is clear that Crim. R. 11 and Evid. R. 410 prohibit the use of "a

plea of no contest," not a conviction pursuant to a no contest plea.
The Ohio Supreme Court specifically held in State v. Mapes
(1985), 19 Ohio St.3d 108, 111, 19 OBR 318, 320-321, 484 N.E.2d
140, 143, that "Crim R. 11(B)(2) and Evid. R. 410 prohibit only the
admission of a no contest plea."

Steinke, 86 Ohio App.3d at 801 (italics in original).

In the present case, the Court of Appeals majority attempted to explain away

Steinke, suggesting that Steinke's conviction "was admissible because the opposing party had

waived the issue by failing to contemporaneously object to its admission." (Docket No. 23, ¶30;

Appx. 14). That is a mischaracterization of the Steinke decision. The Third District clearly held

that evidence of Steinke's conviction was relevant to Allstate's "criminal acts" exclusion and

therefore admissible ab initio:

[Steinke's] criminal conviction was being introduced by Allstate to
establish that the injuries herein might reasonably be expected to
result from the criminal act of the insured, and, thus, relieve
Allstate of any duty to cover or defend under the terms of the
policy. Thus, we find no error in the admission of the criminal
conviction for this purpose.

Steinke, 86 Ohio App.3d at 802 (italics added). There is nothing in the Third District's decision

to suggest that the court would have held the conviction to have been inadmissible had Steinke

made a timely objection.

9



B. Relevant Evidence Of A Conviction Is Admissible, Whether Made
Relevant By Statute Or Otherwise

In Steinke, the Third District cited State v. Charlton (Jan. 29, 1992), 9tl' Dist. No.

91CA005113, 1992 Ohio App. LEXIS 326, where Charlton was placed on probation following a

conviction for extortion. The trial court revoked Charlton's probation after Charlton was

convicted of obstruction following a no contest plea. On appeal, Charlton argued that the trial

court improperly admitted evidence of the conviction for obstruction, but the Court of Appeals

rejected that argument:

The record verifies that the common pleas court's findings were
supported by the uncontroverted evidence presented. The court
relied upon the demonstration of Charlton's conviction and not,

contrary to his assertions, upon his mere plea of no contest. State

v. Mapes (1985), 19 Ohio St.3d 108, paragraph one of the syllabus,

certiorari denied (1986), 476 U.S. 1178.

Charlton, *3 (italics in original). Here again, a Court of Appeals recognized a clear distinction

between evidence of a criininal conviction and evidence of a "mere plea."8

In the instant case, however, the Court of Appeals majority deemed the distinction

between a no contest plea and a subsequent conviction to be of no consequence:

8 See also, State v. Stevens (Jan. 15, 1988), 2"d Dist. No. 10203, 1988 Ohio App. LEXIS
66, *7 ("It does not matter that such conviction was based on a no contest plea") (citing Mapes);

State v. Gurley (July 8, 1992), 9`s Dist. Nos. 15210, 15505, 1992 Ohio App. LEXIS 3574, *7
("the admission into evidence of a prior conviction which is premised upon a no contest plea is
not equivalent to the admission of the no contest plea") (citing Mapes); Spencer v. Ohio State

Liquor Control Comm'n (Sept. 18, 2001), 10`h Dist. No. OlAP-147, 2001 Ohio App. LEXIS

4152 (following Steinke); Reynolds v. Ohio State Bd. of Examiners of Nursing Home Adm'rs,
10' Dist. No. 03AP-127, 2003-Ohio-4958, ¶13("A distinction exists between the use of a no

contest plea and the use of the Medicaid fraud conviction entered after the no contest plea was

given") (italics in original) (citing Mapes); Nagel v. Hogue, 12"' Dist. No. CA2007-06-011,
2008-Ohio-3073, ¶45 ("the only things that are rendered inadmissible are: (1) the defendant's
plea of no contest; and (2) the effect of that no contest plea, namely, that the no contest plea is an
admission by the defendant of the truth of the facts alleged in the charging instrument").
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In our view, the distinction between a no contest plea and a
conviction on that plea is a false dichotomy. The proper
distinction is whether or not the conviction has been made relevant
to the later proceeding by statutory provision.

(Docket No. 23, ¶32; Appx. 15). The Court of Appeals thus brushed aside this Court's holding

in Mapes that evidence of a prior conviction entered upon a no contest plea is "not equivalent to

the admission of the no contest plea." Mapes, 19 Ohio St.3d at 111.

Moreover, the Court of Appeals' conclusion that "the proper distinction is

whether or not the conviction has been made relevant to the later proceeding by statutory

provision" is simply wrong. The inajority reached that erroneous conclusion by misinterpreting

the phrase "when such conviction is made relevant by statute." Mapes, 19 Ohio St.3d at 111.

According to the majority, this statement means that a conviction following a no contest plea is

admissible only if the conviction is made relevant by statute. (Docket No. 23, ¶29; Appx. 13).

lf, on the other hand, the conviction is "made relevant" by a contract, by common law or by

administrative ruling, the conviction is not admissible.

Significantly, the Court of Appeals majority offered no explanation as to the

"logic" for such a distinction. Rather, the majority simply quoted the sentence in Mapes stating

that the rules "do not prohibit the admission of a conviction entered upon that plea when such

conviction is made relevant by statute," without considering the context of that sentence.

Thus, the majority overlooked the fact that when this Court spoke of "relevancy"

in Mapes, this Court was speaking of the relevancy of evidence of convictions in general, not

just the relevance of convictions entered after a no contest plea. In other words, in Mapes this

Court recognized that evidence of a conviction is not necessarily relevant in every case that

comes before a trial court. Rather, the offerer of the conviction has to show a particular reason

why the conviction is relevant.
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In Mapes, the defendant's prior conviction of murder (in another state) was held

to be relevant in a death penalty hearing because an Ohio statute (R.C. 2929.04) allows

imposition of the death penalty for aggravated murder if, "[p]rior to the offense at bar, the

offender was convicted of an offense an essential element of which was the purposeful killing or

attempt to kill another." Therefore, under that statute, evidence of a prior conviction of such an

offense is admissible in a death penalty hearing.

It should be noted, however, that R.C. 2929.04 applies to all such convictions, not

just convictions entered after a no contest plea. Accordingly, this Court, in Mapes, held that

nothing in Crim. R. 11(B)(2) and Evid. R. 410 prevents a conviction entered after a no contest

plea from being admissible under R.C. 2929.04, just like any other conviction, so long as the

requirements for admission under that statute have been met (i.e., the conviction must be of an

offense of which "an essential element ... was the purposeful killing or atternpt to kill another").

Those rules "do not prohibit the admission of a conviction entered upon that plea when such

conviction is made relevant by statute." Mapes, 19 Ohio St.3d at 111. The key to that holding,

however, was not the fact that the particular conviction at issue in that case was "made relevant

by statute." Rather, the key to the decision was the fact that Crim. R. 11(B)(2) and Evid. R. 410

"prohibit only the admission of a no-contest plea" and the admission of "evidence of the prior

conviction ... was not equivalent to the admission of the no contest plea." Mapes, 19 Ohio St.3d

atill.

In other words, nothing in the language of this Court's opinion in Mapes suggests

- nor is there any logical reason to conclude - that the conclusion would have been any different

had the particular conviction been offered in a civil case and deemed relevant under a common

law rale or principle. Otherwise, one would have to conclude that a conviction following a no

12



contest plea that is not "made relevant" in a particular case "by statute" must be deemed to be an

inadmissible "plea" under Evid. R. 410 - even though this Court clearly held in Mapes that a

"plea" and a"convicfion" are two different things. Nor is there any logical reason for this Court

to now do what Appellees are asking it to do, which is to restrict the admissibility of convictions

following no contest pleas to cases in which evidence of a conviction is "made relevant" by

statute and to bar such evidence from cases in which such evidence is made relevant under

principles of common law, by contract, or by administrative regulation. As was held by this

Court in Shrader v. Equitable Life Assurance Soc'y (1985), 20 Ohio St.3d 41, 44-45, 485 N.E.2d

1031, one such common law rule is that a beneficiary of an insurance policy should not be

allowed to recover the proceeds of that policy for a loss (or death) that was "intentionally and

feloniously caused" by the beneficiary.

See, in this regard, State v. Williams (Nov. 21, 1997), 2nd Dist. No. 16306, 1997

Ohio App. LEXIS 6083, where Williams was arrested for jaywalking. The arresting officers

searched him, found four rocks of crack cocaine in his pocket, and charged him with drug abuse.

Williams pled no contest to jaywalking and was convicted of that offense in Dayton Municipal

Court. In his drug abuse case in Common Pleas Court, Williams sought to suppress evidence of

the cocaine, arguing that his jaywalking arrest had been unlawful. To rebut that argument the

prosecution sought to introduce evidence of Williams' jaywalking conviction. The Common

Pleas Court held that evidence of the conviction was inadmissible, but the Second District

reversed that ruling:

We do not agree with the trial court that evidence of Williams'
conviction is barred by Evid. R. 410. That Rule, as well as Crim.
R. 11(C) [sic], bars evidence of a defendant's plea of no contest,
not a conviction resulting from it when evidence of the conviction
is otherwise admissible.
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Williams, *5. Thus, evidence of Williams' jaywalking conviction was held to be admissible

even though that conviction was not made relevant by statute.

It should be further noted that, in the instant case, the Court of Appeals majority

itself acknowledged that the purported limitation to "made relevant by statute" is not consistent

with the case law. See, for example, paragraph 29 where the majority cited cases in which

evidence of prior convictions was made relevant by "a rule derived from a statute," and

paragraph 33 where the majority stated that it was taking "no position on whether an insurer and

an insured may contract to make a prior conviction relevant in a subsequent action on the

contract. In this insurance contract, no such provision appears." (Docket No. 23, ¶¶29, 33;

Appx. 14, 15). However, as noted above, the Elevators Mutual insurance contract contained an

exclusion for "dishonest or criminal" acts committed by employees, directors, and other

authorized representatives of the named insured. Arson and insurance fraud are unquestionably

dishonest and/or criminal acts, so the majority's suggestion that Heyman's convictions are not

relevant to any policy provision is factually incorrect.

Proposition of Law No. 2:

Crim. R. 11(B)(2) precludes only evidence of no contest pleas, and does not
preclude relevant evidence of criniinal convictions.

The Court of Appeals majority also concluded that Crim. R. 11(B)(2) precludes

evidence of a criminal conviction that follows a no contest plea. Since, however, this is a civil

case rather than a criminal case, it was clearly erroneous for the Court of Appeals to conclude

that the admissibility of evidence in this civil proceeding is governed in any way by a rule of

criminal procedure that is to be followed by the "courts of this state in the exercise of criminal

jurisdiction." (Crim. R. 1(A)).
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Moreover, like Evid. R. 410 discussed above, Crim. R. 11(B)(2) precludes only

evidence of a no contest plea and does not preclude evidence of a subsequent criminal

conviction:

Crim R 11 Pleas, rights upon plea

***

(B) Effect of guilty or no contest pleas

With reference to the offense or offenses to which the plea is
entered:

***

(2) The plea of no contest is not an admission of
defendant's guilt, but is an admission of the truth of the
facts alleged in the indictment, information, or complaint,
and the plea or admission shall not be used against the
defendant in any subsequent civil or criminal proceeding.
[Italics added].

Thus, this Court, in Mapes, specifically held that Crim. R. 11(B)(2) "prohibit[s] only the

admission of a no contest plea." Mapes, 19 Ohio St.3d at 111 (italics added).

Accordingly, in State v. Smith (Nov. 14, 1990), 4`b Dist. No. CA 1847, 1990 Ohio

App. LEXIS 4958, * 11-12, the Fourth District held that the introduction of a certified copy of the

defendant's conviction following a no contest plea, to prove that the defendant had violated his

probation, did not contravene Crim. R. 11(B)(2):

Mapes addressed the analogous issue of whether the state could
use a prior conviction following a no contest plea to prove a prior
murder specification under R.C. 2949.02(A)(5). Here, the state
introduced evidence of a prior conviction following a no-contest
plea to prove that appellant had committed other crimes while on
probation, thereby violating Rule No. 1 of his probation. As in
Mapes, the state sought the admission of the prior conviction, not
the introduction of the no-contest plea. Based upon the rationale of
Mapes, we hold that the conviction is admissible, pursuant to
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Crim. R. 11(B)(2), since it is relevant to the issue of whether
appellant had committed other crimes.9

Moreover, in the instant case, the majority ignored the Sixth District's own prior

decision in Jaros v. Ohio State Bd. of Emergency Med. Serv., 6t1' Dist. No. L-01-1422, 2002-

Ohio-2363, ¶21, where the court stated:

We acknowledge that the use of a no contest plea is prohibited in
any subsequent civil or criminal proceedings. Crim. R. 11(B)(2).
For example, if appellant had pled no contest and been found not
guilty, the no contest plea could not have been utilized by the
Board for any reason. In this case, however, it is the conviction,
not the no contest plea, which is the basis of the review by the
Board. Therefore, the no contest plea is irrelevant for purposes of
the Board's authority to revoke appellant's license.

Thus, in Jaros, the Sixth District clearly recognized that there is a distinction between a no

contest plea and a criminal conviction following such a plea, and held that Crim R. 11(B)(2)

excludes only evidence of the no contest plea itself. Likewise, in Bivins v. Ohio State Bd. of

Emergency Med. Serv. (6t° Dist.), 165 Ohio App.3d 390, 2005-Ohio-5999, 846 N.E.2d 881, ¶4,

the Sixth District, citing Jaros, held that "it is the finding of guilty, not the plea, that is the basis

of review by the Board."

In the instant case, the Court of Appeals majority cited just one case, Wolfe v.

Ohio Motor Vehicle Dealers Bd., 5th Dist. No. 2003CA00231, 2004-Ohio-122, where a court

9 See also, State v. Cook (Mar. 27, 1992), 7`h Dist. No. 91 C.A. 80, 1992 Ohio App.
LEXIS 1843, *3 ("the conviction resulting from the no contest plea is admissible ursuant to
Crim. R. 11(B)(2)") (citing Mapes); City ofMacedonia v. Broers (Jan. 22, 1986), 9` Dist. No.
12245, 1986 Ohio App. LEXIS 5407, *3 ("Crim. R. 11(B)(2) ... does not prohibit the use of a
conviction based on a no contest plea").

Several of the cases discussed in connection with Proposition of Law No. 1-
including Mapes, Steinke, Gurley, Spencer, Reynolds, Nagel, and Williams - specifically
addressed Crim. R. 11(B)(2) in conjunction with Evid. R. 410, and the holdings in those cases
apply equally to Proposition of Law No. 2. To avoid redundancy, those discussions are not
repeated here.
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excluded evidence of a criminal conviction following a no contest plea. In Wolfe, the trial court

held that Crim. R. 11(B)(2) precluded evidence of Wolfe's criminal conviction following a no

contest plea even though the conviction was made relevant by statute. That ruling was then

affirmed on appeal. Thus, Wolfe is inconsistent with both Mapes (where this Court held that

Evid. R. 410 or Crim. R. 11(B)(2) do not preclude relevant evidence of a criminal conviction

following a no contest plea) and the majority's decision in the instant case (that evidence of a

criminal conviction following a no contest plea is not precluded by Evid. R. 410 and Crim. R.

11(B)(2) if the conviction is made relevant by statute).

Proposition of Law No. 3:

Because public policy prohibits a wrongdoer from profiting by his own
wrongful conduct, public policy prohibits a convicted arsonist, and/or the
close corporation of which he is a principal owner, from recovering, directly
or indirectly, insurance proceeds in connection with the fire that he was
convicted of causing.

A. Public Policy Prohibits A Wrongdoer From Profiting By His Crimes

Almost a quarter century ago, this Court held that the "well-established policy of

the common law is that no one should be allowed to profit from his own wrongful conduct."

Shrader v. Equitable Life Assurance Soc'y (1985), 20 Ohio St.3d 41, 44, 485 N.E.2d 1031. In

that case, this Court held that "the common law bars a beneficiary of a life insurance policy from

receiving the proceeds of that policy when the beneficiary intentionally and feloniously caused

the death of the insured." Id., at 45.

This sound public policy prevents felons from collecting the insurance proceeds

that motivated their felonious conduct. As the United States Supreme Court has noted:

It would be a reproach to the jurisprudence of the country, if one
could recover insurance money payable on the death of a party
whose life he had feloniously taken. As well might he recover
insurance money upon a building that he had willfully fred.
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New York Mut. Life Ins. Co. v. Armstrong (1886), 117 U.S. 591, 600, 6 S. Ct. 877 (italics

added).10 Allowing an arsonist to collect insurance proceeds would therefore defy public policy

and largely defeat the purpose of criininalizing arson. As stated by the Supreme Court of

Virginia in Eagle, Star and British Dominions Ins. Co. v. Heller (Va. 1927), 140 S.E. 314, 323:

To permit a recovery under a policy of fire insurance by one who
has been convicted of burning the property insured, would be to
disregard the contract, be illogical, would discredit the
administration of justice, defy public policy and shock the most
unenlightened conscience. I I

B. The Arson And Insurance Fraud Committed By O'Flaherty's
President Is Imputed To O'Flaherty's And Precludes O'Flaherty's
From Recovering Under The Elevators Mutual Policy

Richard Heyman was the President of O'Flaherty's and a fifty percent

shareholder. The law is quite clear that arson or fraud by an officer or shareholder of a

corporation may be imputed to the corporation and precludes the corporation from recovering

insurance proceeds for the fire. As is stated in l0A Couch on Insurance 3d §149:51:

Since a corporation can only act through its agents, employees,
directors, and shareholders, their misdeeds may be imputed to the
corporation, thereby relieving the insurer of liability for the loss.

1 0 See also, Kimball Ice Co. v. Hartford Fire Ins. Co. (4°i Cir. 1927), 18 F.2d 563, 566

(arson) (citing Armstrong); Connecticut Fire Ins. Co. v. Ferrara (8°i Cir. 1960), 277 F.2d 388,
391 ("It is a basic principle of American jurisprudence that one may not profit from his own
crime") (arson) (citing Arnzstrong); McCullough v. State Farm Fire & Cas. Co. (8°i Cir. 1996),
80 F.3d 269, 273 ("no arsonist should ever be allowed to profit from his crime").

11 See also, Mineo v. Eurelca Security Fire & Marine Ins. Co. (Pa. Super. 1956), 125 A.2d
612, 617 ("why then should [the Commonwealth] permit its courts to be used by the insured in
an effort to obtain reward for the crime which the Commonwealth has already concluded he has
committed?"); Breeland v. Security Ins. Co. (5th Cir. 1969), 421 F.2d 918, 923 ("the conviction
for insurance fraud precludes Breeland from litigating the issue in this civil suit against the
insurance company"); Imperial Kosher Catering, Inc. v. Travelers Indem. Co. (Mich. App.
1977), 252 N.W.2d 509, 510 ("it would be a mockery of justice for our legal processes to be used
by convicted felons to profit from their crimes").
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In Forrestwood Dev. Corp. v. All-Star Ins. Corp. (June 1, 1978), 8th Dist. No.

37186, 1978 Ohio App. Lexis 10419, the plaintiff corporation sued its insurer to recover for a

fire loss. Finding that four of the corporation's six shareholders had conspired to set the fire, the

court imputed the arson committed by the shareholders to the corporation, holding:

Appellant argues that Forrestwood cannot be held accountable for
the fire absent proof to the effect that a corporate resolution or its
equivalent was duly made to commit the arson. We find such a
requirement unreasonable in the context of an arson in a closely
held corporation.... We conclude that there was sufficient
evidence adduced to support a determination that the corporation
was accountable for the fire.

Forrestwood, at *9-10.

Similarly, in Blitch Ford, Inc. v. MIC Property and Casualty Ins. Corp. (M.D. Ga.

2000), 90 F. Supp.2d 1377, the insured car dealership's corporate secretary, who owned 49% of

the corporation, was convicted of arson in connection with a fire at the dealership. The court

irnputed the corporate secretary's arson to the corporation and granted summary judgment in

favor of the insurer:

Brett Blitch was a stockholder, an officer, and a director of the
insured. The acts of Brett Blitch are imputed to the corporation,
and the corporation violated the policy. Therefore Blitch Ford may
not recover insurance proceeds from MIC.

Blitch Ford, 90 F. Supp.2d at 1383."

12 See also, State Auto Property and Casualty Ins. Co. v. St. Louis Supermarket #3, Inc.
(Jan. 5, 2006), E.D. Mo. No. 4:04cv1358, 2006 U.S. Dist. Lexis 240 (granting summary
judgment in favor of insurer; court imputed 50% shareholder's arson to insured corporation);
Capitol Indem. Corp. v. Evolution, Inc. (D.N.D. 2003), 293 F. Supp.2d 1067, 1072-1073
(granting summary judgment in favor of insurer; court held that corporate president's "actions
were not only that of an officer and director, but his actions were that of the corporation");
American Economy Ins. v. Camera Mart, Inc. (Sept. 15, 2006), E.D. Ark. No. 4:05-CV-00155,
2006 U.S. Dist. Lexis 66433 (arson committed by corporate officer and part-owner may be
imputed to corporation).
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K&T Enters., Inc, v. Zurich Ins. Co. (6"' Cir. 1996), 97 F.3d 171, is strikingly

similar to the present case. Kareem and Tahani Khoury each owned a 50% interest in the

corporation, which operated a failing Dairy Queen franchise. Kareem was implicated in the fire

that destroyed the Dairy Queen. He subsequently was convicted of mail fraud, as a result of his

sending proof-of-loss statements to Zurich that fraudulently concealed his involvement in the

fire. Despite that involvement, the corporation (K&T) filed a lawsuit seeking recovery under the

insurance policy. Zurich moved for summary judgment, which motion was denied. The case

then went to trial, and the jury returned a verdict in favor of K&T. Zurich moved for judgment

as a matter of law, which motion was denied, and Zurich appealed. The Sixth Circuit Court of

Appeals reversed, holding that Zurich was entitled to judgment as a matter of law:

When is fire not the enerny of ice? When the 50% shareholder of a
failing Dairy Queen franchise in Blissfield, Michigan torches that
franchise outlet for profit, and his wife, who also owns 50% of the
franchise, is still permitted by a district court upon a jury verdict to
collect fire insurance proceeds for the damage caused by the arson.
We reverse this decision, which, if left to stand, would encourage
individuals to use the corporate veil to perpetrate insurance fraud.

K&TEnterprises, 97 F.3d at 172 (italics added).

Precisely the same scenario occurred in the present case. Richard Heyman was

convicted of arson and insurance fraud and is now trying to use the corporate veil to profit from

his crimes. Such a result would be manifestly unjust and contrary to public policy. Because a

corporation acts through its officers, Heyman's arson and insurance fraud are imputed to

O'Flaberty's and prohibit O'Flaherty's from recovering under the Elevators Mutual policy for

any loss resulting from Heyman's fraudulent and criminal conduct.
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C. Jan Heyman Is A Mere Loss Payee Who "Stands In The Shoes Of'
O'Flaherty's And Therefore Is Not Entitled To Recovery Under The
Elevators Mutual Policy

Appellee Jan Heyman also seeks to recover under the Elevators Mutual policy.13

However, she was not a named insured in that policy; she was merely listed, along with her

husband Richard, as a "loss payee" "[s]ubject to form CP1218 Loss Payable Provisions."

(Commercial Property Declarations; Appx. 51; Supp. 7).14 As such, she "stands in the shoes" of

the insured - i.e., O'Flaherty's - and has no greater rights under the policy than does

O'Flaherty's. In other words, because O'Flaherty's is not entitled to recover under the Elevators

Mutual policy, neither is Jan Heyman. As explained in Pittsburgh Nat'l. Bank v. Motorists Mut.

Ins. Co. (9`h Dist. 1993), 87 Ohio App.3d 82, 85, 621 N.E.2d 875, there are essentially two types

of "loss payable clauses" found in insurance contracts:

The first, the simple mortgage clause, typically states that the
proceeds of the policy shall be paid first to the mortgagee as his
interest may appear. Under such a clause, the mortgagee is simply
an appointee of the insured, and its right of recovery is only as

13 Like her husband, Jan Heyman faced criminal charges in connection with the subject
fire, but those charges were dismissed as part of Richard Heyman's plea agreement. (Docket No.
6, Brief of Defendants-Appellants, pp. 25-26; Docket No. 20, Reply Brief of Defendants-
Appellants, pp. 4-5).

14 The "Loss Payable" provision of Policy Form CP1218 states as follows:

B. LOSS PAYABLE

For Covered Property in which both you and a Loss Payee
shown in the Schedule or in the Declarations have an
insurable interest, we will:

1. Adjust losses with you; and

2. Pay any claim for lo"ss or damage jointly to you and
the Loss Payee, as interests may appear. [Italics
added].

(CF 491, p. 1; Appx. 53; Supp. 13).
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great as that of the insured. Notably, under a simple mortgage
clause, anything that would void the policy in the hands of the
mortgagor likewise voids it as to the mortgagee.

The protection provided the mortgagee under the second type of
loss payable clause, the standard mortgage clause, is broader. Such
a clause states, in effect, that coverage for the mortgagee will not
be invalidated by any act or neglect of the insured. Generally, this
type of clause is considered to constitute a separate contract
between the insurer and the mortgagee. [Italics added; citations
omitted].

Thus, a "simple" or "open" loss payable clause, providing that the loss payee will

be paid "as interests may appear," affords the loss payee no greater right to recover than that of

the insured itself.15 That is the situation we have here.16 The "Loss Payable" provision in the

Elevators Mutual policy expressly states that it will pay a claim to the loss payee "as interests

may appear."

Therefore, neither of the named loss payees, Jan Heyinan and Richard Heyman,

has any right to recovery that is any greater than the right of the named insured (O'Flaherty's).

And since O'Flaherty's has no right of recovery (due to the criminal conviction of Richard

Heyman), the loss payees also have no right of recovery.

15 See, Associates Commercial Corp. v. Nationwide Mut. Ins. Co. (App. Div. 2002), 748
N.Y.S.2d 792, 793 ("it is well settled that a`loss payee' stands in the shoes of its insured and
may only recover if the insured can"); Old Am. Mut. Fire Ins. Co. v. Gulf States Fin. Co. (Tex.
App. 2002), 73 S.W.3d 394, 395-396 ("the loss payee stands in the shoes of the insured; it enjoys
the same rights as the insured, no more, no less"); Continental Ins. Co, v. Garrison (E.D. Wis.
1999), 54 F. Supp.2d 874, 883 ("a loss payee has no greater rights to the proceeds of the policy
than the insured"); Bast v. Capitol Indem. Corp. (Minn. 1997), 562 N.W.2d 24, 27 ("The loss
payee `stands in the shoes' of the insured and is subject to all the defenses the insurer may have
against the insured") (ellipsis omitted).

16 The Elevators Mutual policy contains a "standard" mortgage clause, but it applies only
to "mortgageholders" shown in the declarations. (Form CF 160, pp. 7-8; Appx. 67-68; Supp. 21-
22). No mortgageholders are shown in the declarations. The declarations refer only to "loss
payees" who are expressly subject to the "Loss Payable" provision excerpted above.
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CONCLUSION

Appellees are trying to profit from Richard Heyman's criminal conduct by

collecting insurance money for the very arson that he was convicted of committing for the

purpose of defrauding Elevators Mutual. For all of the reasons set forth above, that should not

be permitted to occur.

Accordingly, appellant Elevators Mutual Insurance Company respectfully

requests that the holding of the Sixth District Court of Appeals be reversed, and that the trial

court's Final Judgment Entry granting surnmary judgment in favor of Elevators Mutual and

against Appellees be reinstated in all respects.

Respectfully submitted,
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(Counsel of Record)
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ULMER & BERNE LLP
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SANBUgKY COUNTY
COURT OF APPEALS

FILED
DEC 3 g 2A0B

WARREN P. BROWN
CLERK

IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

SANDUSKY COUNTY

Elevators Mutual Insurance Coinpany Court of Appeals No. S-08-006

Appellee Trial Court No. 01-CV-987

v.

J. Patrick O'Flaherty's, Inc., et al. DECISION AND JUDGMENT

Appellants Decided: DEC 312000

***^*

Robert E. Chudakoff and Gary S. Greenlee, for appellee Elevators
Mutual Insurance Company; D. John Travis, Jay C. Rice and
Richard C.O. Rezie, for appellee-intervenor NAMIC Insurance Company.

W. Patrick Murray, James L. Murray and William H. Bartle,
for appellants.

SINGER, J.

{¶ 1} Appellants appeal a summary judgment issued to an insurer by the

Sandusky County Court of Common Pleas in a dispute over fire coverage. For the

reasons that follow, we reverse.
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(¶ 2) Appellants, Richard A. and Jan N. Heyman, are equal shareholders in

appellant J. Patrick O'Flaherty's, Inc., a company that operated a restaurant of the same

name on the west side of Fremont, Ohio. Appellee, Elevators Mutual Insurance Co.,

provided a commercial fire insurance policy for this restaurant.

{¶ 3} On February 4, 2001, after the restaurant was closed, a fire started on the

second floor, eventually spreading and destroying the entire structure. An investigation

by the state fire marshal revealed that the origin of the fire was business records stored on

the second floor which had been soaked in paint thinner. An investigator for the state fire

marshal ruled the fire to have been caused by arson.

{¶ 4) A further investigation found that appellants were heavily in debt and that

they had recently increased the amount of insurance on the property. Moreover, a former

employee told investigators that on more than one occasion Richard Heyman had stated

that he "would like to burn the place down." Richard Heyman was determined to be the

last person to leave the restaurant before the fire. State v. Heyman, 6th Dist. No.

S-04-016, 2005-Ohio-5565, ¶ 7-8.

(1151 On April 4, 2001, as the investigation was proceeding, appellants filed an

insurance claim for their loss under the fire policy issued by appellee. Appellee advanced

appellants $30,000 on the claim under a reservation of rights. Following the

investigation of the fire, however, appellee denied the claim. On November 30, 2001,

appellee initiated the present action, seeking a declaration that it had no duty to insure

under a provision in its policy that barred coverage for an insured's intentional acts.

2
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Appellee also sought to recover the money it had advanced. On December 7, 2001,

appellants were named in an indictment, charging two counts of aggravated arson, simple

arson and insurance fraud.

{¶ 6} Both appellants pled not guilty, but following negotiations appellant

Richard Heyman agreed to plead no contest to arson and insurance fraud in return for

dismissal of the aggravated arson counts and dismissal of the indictment against Jan

Heyman.' The trial court accepted Richard Heyman's plea, found him guilty on both

counts and sentenced him to one year incarceration on the insurance fraud and five years

community service on the arson. Richard Heyman's conviction and sentence were

affirmed on appeal. Id. at ¶ 19.

{¶ 7} Consideration of the present matter was deferred pending conclusion of the

criminal proceeding. Following, on July 2, 2004, appellee moved for sumrnary

judginent. Appellants opposed the motion and filed their own cross-motion for summary

judgment. The trial court denied both motions.z

lIn the trial court in this matter, Richard Heyman proffered an explanation of his
plea, suggesting that he entered the plea because he had little confidence in his appointed
lawyer, he sought to avoid the greater penalty of an aggravated arson conviction and he
wished to spare his wife from prosecution.

ZOn Apri120, 2007, NAMIC Insurance Company, issuer of appellee Elevators'
professional liability and director's and officer's policy intervened in defense to
appellants' counterclaim. NAMIC is an appellee and has filed a brief in this matter.
Nevertheless, for clarity, we shall refer to appellee Elevators Insurance Company in the
singular as NAMIC's arguments are pendant to Elevators'.

3.
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{¶ 8) On November 7, 2007, appellee moved in limine that the court determine

the admissibility of Richard Heyman's insurance fraud and arson conviction. Appellants

opposed admission of the conviction.

{¶ 91 On November 30, 2007, the court ruled that Richard Heyman's conviction

could not be introduced at trial as substantive evidence. Citing Evid.R. 410 and Crim.R.

l 1(B)(2), the trial court concluded that Richard Heyman, "* * * entered this plea with the

expectation that it could not be used collaterally against him in a civil case ***. This

well settled practice is best left undisturbed by this court."

{¶ 10} Later, however, the court revisited this decision, concluding that, while the

no contest plea to arson and insurance fraud were not admissible, the conviction for these

offenses could be admitted. Since the arson and insurance fraud convictions conclusively

established Richard Heyman's culpability, the court continued, he was barred from

profiting from his own misdeeds and, because he was president and a principal

shareholder in J. Patrick O'Flaherty's, Inc., both he and Jan Heyman were barred from

benefiting from these acts. With this, the court granted appellee's motion for summary

judgment.

{¶ 11) From this judgment, appellants now bring this appeal, setting forth the

following two assignments of error:

(1112) "A. The trial court erred in ruling that evidence of Richard Heyrnan's

criminal convictions after pleas of no contest were admissible.

4.
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{¶ 13} "B. The trial court erred in granting the plaintiff insurer's Motion for

Summary Judgment, finding that the criminal convictions following pleas of no contest

precluded the insured and/or any of the loss payees from recovering any insurance

proceeds from the fire loss in question and that since defendants were barred from

recovering any fire insurance proceeds, their counterclaims failed as a matter of law."

{T 14} On review, appellate courts einploy the same standard for summary

judgment as trial courts. Lorain Natl. Bank v. Saratoga Apts. (1989), 61 Ohio App.3d

127, 129. The motion may be granted only when it is demonstrated:

{¶ 15} "* * * (1) that there is no genuine issue as to any material fact; (2) that the

moving party is entitled to judgment as a matter of law; and (3) that reasonable minds can

come to but one conclusion, and that conclusion is adverse to the party against whom the

motion for summary judgment is made, who is entitled to have the evidence construed

most strongly in his favor." Harless v. Willis Day Warehousing Co. (1978), 54 Ohio

St.2d 64, 67, Civ.R. 56(C). The evidence supporting a motion for summary judgment

must be admissible. Civ.R. 56(E).

{¶ 16} At issue is whether the trial court properly considered Richard Heyman's

conviction entered on a no contest plea.

(¶ 17} Crim.R. 11(B)(2) provides:

{¶ 18} "With reference to the offense or offenses to which the plea is entered:

{¶19}"***

5.
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{¶ 20} "(2) The plea of no contest is not an admission of defendant's guilt, but is

an admission of the truth of the facts alleged in the indictment, information, or complaint,

and the plea or admission shall not be used against the defendant in any subsequent civil

or criminal proceeding." (Emphasis added.)

{¶ 21} In material part, Evid.R. 410 dictates that, "* ** evidence of the following

is not admissible in any civil or criminal proceeding against the defendant who made the

plea or who was a participant personally or through counsel in the plea discussions:

11* * *

{¶ 22} "(2) A plea of no contest or the equivalent plea from another jurisdiction

{¶ 23} Appellants insist that these rules mean what they say: a plea of no contest

should not be used against a defendant in any subsequent civil proceeding. Since that is

exactly what occurred in the present matter, appellants maintain, the trial court erred in

considering this inadmissible evidence.

{¶ 24} Appellee disagrees. Citing State v. Mapes (1985), 19 Ohio St.3d 108, and

derivative cases, appellee insists that, while the no contest plea may be inadmissible, the

conviction that results from the plea is admissible. In this matter, according to appellee, it

was the conviction that came into evidence. Since that conviction conclusively

established Richard Heyman's guilt in the arson of his restaurant and his fraudulent

attempt to collect insurance under appellee's policy, appellee argues that he, the

corporation and his spouse are collaterally estopped from relitigating that issue.

6.
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{¶ 25} Appellee cites numerous foreign cases for the proposition that, as a matter

of policy, an arsonist ought not to be allowed to profit from the act of arson. The

question here, however, is not one of policy, but of evidence. The rule, as articulated in

Evid.R. 410 and Crim.R. 11(B)(2), is that "* * * a no contest plea may not be used

against the defendant in any subsequent civil or criminal proceeding." I Weissenberger,

Ohio Evidence (1995) 61, Section 410.3. The sole Ohio exception to the rule was

promulgated by the Supreme Court of Ohio in State v. Mapes, supra. Id.

{¶ 26} David Mapes killed a bar owner during an after-hours robbery. He was

indicted for aggravated murder with a capital specification alleging a prior murder

conviction. A jury convicted Mapes of the principal offense. The prior murder

specification was tried separately to the bench. The court found Mapes guilty of the

specification based on a foreign judgment of conviction for murder entered on the New

Jersey equivalent of a no contest plea. Mapes was sentenced to death.

{¶ 27} On appeal, Mapes argued that Crim.R. 11(B)(2) and Evid.R. 401 precluded

admission of his conviction entered on a no contest plea. On consideration, the court

rejected Mapes' arguinent, holding "Crim.R. 11(B)(2) and Evid.R. 410 do not preclude

admission of a conviction entered upon a no contest plea to prove a prior murder

specification under R.C. 2929.04(A)(5)." Id. at paragraph one of the syllabus. In its

opinion, the court explained:

{¶ 281 "Crim. R. 11(B)(2) and Evid. R. 410 prohibit only the admission of a no

contest plea. These rules do not prohibit the admission of a conviction entered upon that

7.
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plea when such conviction is made relevant by statute. The trial court was correct in

admitting the evidence of the prior conviction as it was not equivalent to the admission of

the no contest plea and it was not introduced by the prosecution for any purpose other

than establishing the specification. The purpose of Evid. R. 410 as it relates to criminal

trials is to encourage and protect certain statements made in connection with plea

bargaining and to protect the traditional characteristic of the no contest plea which is

avoiding the admission of guilt that is inherent in pleas of guilty. See I Weissenberger,

Ohio Evidence (1985) 55, Section 410.1 and Advisory Committee Notes to Fed. R. Evid.

410. These purposes are not disserved by the admission of a conviction entered upon a

no contest plea." Id. at 111 (emphasis added).

{¶ 29} Many appellate courts, including this one, have followed Mapes, allowing

the introduction of convictions entered on no contest pleas into administrative

proceedings, but only when a statute makes such introduction specifically relevant to the

proceeding. Spencer v. Ohio St. Liquor Cont. Comm. (Sept. 18, 2001), 10th Dist. No.

OIAP-147 (statute expressly made conviction for illegal sale of liquor ground for license

suspension), Jaros v. Ohio St. Bd ofEmergency Med. Serv., 6th Dist. No. L-01-1422,

2002-Ohio-2363, ¶ 17 (Ohio Administrative Code expressly makes conviction of offense

involving moral turpitude a ground for revocation of EMT license), Reynolds v. Ohio St.

Bd. ofExam. ofNursingHome Admin., 10th Dist. No. 03AP-127, 2003-Ohio-4958, ¶ 16

(Medicaid fraud conviction is an express ground for revocation of administrator's

license); but, see, Wolfe v. Ohio Motor Vehicle Dealers Bd., 5th Dist. No. 003 CA0023 1,

8.
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2004-Ohio-122, ¶ 53 (trial court did not abuse discretion in refusing admission of

conviction entered on no contest plea). In each of these instances, the conviction on a no

contest plea was deemed relevant because of a statute or rule derived from a statute that

expressly set a prior conviction as an element of necessary consideration.

{¶ 30} Appellee cites Steinke v. Allstate Ins. Co. (1993), 86 Ohio App.3d 798, 801-

802 and Bott v. Stephens, 3d Dist. No. 1-05-09, 2005-Ohio-3881, ¶ 7, in support of a

broader application of Mapes. Appellee's reliance on these cases, however, is misplaced.

In Steinke the court noted that irrespective of the applicability of Mapes, the prior

conviction was admissible because the opposing party had waived the issue by failing to

conteinporaneously object to its admission. Id. at 802. In Bott, at ¶ 8, admissibility of

the conviction was not essential to the disposition of the case because the court concluded

that, even with the admission of the conviction, a question of fact concerning an insured's

mental state precluded summary judgment. Thus, a broader application of Mapes in

these cases is mere dicta.

(1131) The syllabus rule of Mapes is exceptionally narrow. It only goes to the

admissibility of a conviction on a no contest plea for the sole purpose of proving a capital

specification as provided for in R.C. 2929.04(A)(5). The language in the Mapes opinion

itself is only slightly broader: "These rules [Evid.R. 410 and Crim.R. I 1(B)(2)] do not

prohibit the admission of a conviction entered upon [a no contest] plea when such

conviction is made relevant by statute." Mapes at 111.

9.
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{¶ 32} In our view, the distinction between a no contest plea and a conviction on

that plea is a false dichotomy. The proper distinction is whether or not the conviction has

been made relevant to the later proceeding by statutory provision. Anything less and the

rules make the plea and the conviction derived from the plea inadmissible.

{¶ 33} What is at issue in this matter is not a statute, but exclusionary provisions in

an insurance policy.3 We take no position on whether an insurer and an insured may

contract to malce a prior conviction relevant in a subsequent action on the contract. In

this insurance contract, no such provision appears. As a result, the rule of Mapes does

not operate to override Evid.R. 410 and Crim.R. 11(B)(2) and the trial court erred in

concluding that it did. Accordingly, appellants' first assignment of error is well-taken.

Appellants' second assignment of error concerns the issue preclusion effect of the

judgment of conviction and, therefore, is moot.

3Causes of Loss - Special Form (B)(1)(h) of the policy provides, "We will not pay
for loss or damage caused directly or indirectly by any of the following * * * Dishonest
or criminal acts by you, any of your partners, employees (including leased employees),
directors, trustees, authorized representatives or anyone to whom you entrust the property
for any purpose * * *."

Commercial Property Conditions (A) of the policy provides, "This Coverage Part
is subject to the following conditions * * * A. Concealment, Misrepresentation or
Fraud[.] This Coverage Part is void in any case of fraud by you as it relates to this
Coverage Part at any time. It is also void if you or any other insured, at any time,
intentionally conceal or misrepresent a material fact concerning: 1. This Coverage Part; 2.
This Covered Property; 3. Your interest in the Covered Property; or 4. A claim under this
Coverage Part."

10.
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{¶ 34} On consideration whereof, the judgment of the Sandusky County Court of

Common Pleas is reversed. This matter is remanded to said court for further proceedings

consistent with this decision. Appellee is ordered to pay the costs of this appeal pursuant

to App.R. 24. Judgment for the clerk's expense incurred in preparation of the record, fees

allowed by law, and the fee for filing the appeal is awarded to Sanduslcy County.

JUDGMENT REVERSED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4.

Peter M. HandwoilyJ. oemVka.J..i
JUDGE

Arlene Singer, J.
CONCUR.

Thomas J. Osowilc, J.,
DISSENTS.

OSOWIK, J.

{¶ 35} I would respectfully dissent and affirm the decision of the court of common

pleas that found the no contest pleas and convictions of arson and insurance fraud to be

admissible and thereby preclude appellants from claiining insurance proceeds for the fire

losses.

11.
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{¶ 36} In this case, it is undisputed that the plaintiff pled no contest to a charge of

arson with purpose to defraud in violation of R.C. 2909.03(A)(2) and to insurance fraud,

in violation of R.C. 2913.47(B)(1). He was found guilty of both of these charges.

{¶ 37} It is also undisputed that the property involved in the arson was the

property covered by the insurance policy which is the subject of this dispute and that the

contract of insurance excludes coverage for criminal acts and insurance fraud.

{¶ 38} Despite having pled no contest and subsequently being found guilty and

sentenced as a result of these charges, appellant sought payment from his insurer for the

losses sustained as a result of the arson of which lie was convicted after his no contest

plea. The insurance company initiated this declaratory judgment action to determine its

rights and obligations under its contract of insurance.

[139) The resolution of this conflict ultimately hinges upon the impact and

consequences of uttering two words in a criminal proceeding: no contest. These three

syllables are of some significance in a criminal proceeding, and even the United States

Supreme Court has struggled with the concept as to precisely what a defendant does

admit when he enters a no contest plea. In North Carolina v. Alford (1970), 400 U.S. 25,

91 S.Ct.160, 27 L.Ed.2d 162, the court surmised that the no contest plea possibly

originated from the early medieval practice by which defendants wishing to avoid

imprisonment would seek to make an end of the matter by offering to pay a sum of

money to the king. Id. at 36, fn. 8.

12.
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{¶ 40) The court further referenced an early 15th century case "in which a

defendant did not admit his guilt when he sought such a compromise, but merely'that he

put himself on the grace of our Lord, the King, and asked that he might be allowed to pay

a fine."' Id.

{¶ 411 Regardless of the historical origins of the no contest plea, pursuant to

Crim.R. 11(B)(2), a no contest plea is "an admission of the truth of the facts alleged in

the indictment, information, or complaint ***."

{¶ 421 In his first assignment of error, appellant argues that his plea of no contest

and subsequent conviction to the criminal charges should not be admissible. The United

States Sixth Circuit Court of Appeals addressed this precise application of the no contest

plea to a similar federal rule. Federal case law that interprets the federal rule, while not

controlling, is persuasive. Myers v. City of Toledo (2006), 110 Ohio St.3d 218, 221.

{¶ 431 Fed.R.Evid. 410 provides in relevant part:

{¶ 44) "Evidence of a plea of * * * nolo contendere *** is not admissible in any

civil or criminal proceeding against the person who made the plea ***."

{¶ 45) This language is virtually identical in relevant part to Crim.R. 11(B)(2),

with the exception that the plea cannot be used against the person who made the plea as

opposed to the Ohio Rule, which limits the application to the defendant.

{¶ 46) Crim.R. 11(B)(2) states in relevant part:

{¶ 47) "* * * and the plea or admission shall not be used against the defendant in

any subsequent civil or criminal proceeding."

13.
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{¶ 48} In Walker v. Schaeffer (C.A.6, 1988), 854 F.2d 138, the court stated:

{¶ 49} "We do not consider our conclusion to be barred by Fed.R.Evid. 410, which

provides that evidence of'a plea of nolo contendere' is not, 'in any civil or criminal

proceeding, admissible against the defendant who made the plea.' This case does not

present the kind of situation contemplated by Rule 410: the use of a nolo contendere plea

against the pleader in a subsequent civil or criminal action in which he is the defendant.

See, e.g., United States v. Manzella, 782 F.2d 533 (5th Cir.), cert. denied, 476 U.S. 1123,

106 S.Ct. 1991, 90 L.Ed.2d 672 (1986) (use of nolo contendere plea to impeach

defendant in subsequent criminal prosecution). In this case, on the other hand, the

persons who entered prior no-contest pleas are now plaintiffs in a civil action.

Accordingly, use of the no-contest plea for estoppel purposes is not'against the

defendant' within the meaning of Fed.R.Evid. 410. This use would be more accurately

characterized as 'for' the benefit of the 'new' civil defendants, the police officers.

{¶ 50} "We find a material difference between using the nolo contendere plea to

subject a former criminal defendant to subsequent civil or criminal liability and using the

plea as a defense against those submitting a plea interpreted to be an admission which

would preclude liability. Rule 410 was intended to protect a criminal defendant's use of

the nolo contendere plea to defend himself from future civil liability. We decline to

interpret the rule so as to allow the former defendants to use the plea offensively, in order

to obtain damages, after having admitted facts which would indicate no civil liability on

the part of the arresting police."

14.
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{¶ 511 Rule 410 of the Ohio Rules of Evidence is substantially identical to the

federal rule. Evid.R. 410 states in relevant part:

{¶ 52} "(A) Except as provided in division (B) of this rule, evidence of the

following is not admissible in any civil or criminal proceeding against the defendant who

made the plea or who was a participant personally or through counsel in the plea

discussions:

{¶ 53) "(1) a plea of guilty that later was withdrawn;

{¶ 54) "(2) a plea of no contest or the equivalent plea from another jurisdiction;

{¶ 55) "(3) a plea of guilty in a violations bureau; ***"

{¶ 56) The court in Levin v. State Farm Insurance (E.D.Mi.1990), 735 F.Supp.

236 adopted the Walker interpretation of the rule. The facts of that case are identical to

the case before the court today. The plaintiff entered a plea of no contest to a criminal

charge of arson. Based upon that plea, he was found guilty and sentenced. The plaintiff

then sought compensation for fire damage to his home.

{¶ 57) The court was called upon to resolve the sole evidentiary issue of whether

the plaintiffs nolo contendere plea may be admitted at trial. The court held that the

insurer was not precluded from introducing evidence of the nolo contendere plea in the

civil action brought by the individual who offered the nolo contendere plea in the prior

criminal case.

{¶ 58) Likewise, I do not believe it to be a logical application of Crim.R. 11(B)(2)

if the no contest plea were not admissible in this instance and would circumvent the

15.
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unambiguous language of the rule. I would further suggest that it would be better public

policy if Evid.R. 410(A) would be amended to explicitly prevent an individual who pled

no contest to criminal charges from excluding evidence of that plea in an action in which

the pleader seeks to establish a claim arising out of the crime of which the pleader was

convicted. In that manner in future disputes, it would avoid a semantical discussion of

the definition of the word against and its relationship to the word defendant.

(¶ 59) For the foregoing reasons, I would affirm the judgment of the trial court

and find both of appellants' assignments of error not well-taken.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source=6.
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IN T^I^ COURT OF APPEALS OF OHIa
SIXTH APPELLATE DISTRICT

SANIaUSKY COUNTY

Elevators Mutual Insurance Company Court of Appeals No. S-08-006

Appellee Trial Court No. 01-CV-987

v,

J. Patrick O'Flahetty's, Inc., et al. DECISION AND JUDGMENT

Appellants Decided: FEB 0 9 21109

This tuatter is befor.e the court on the motions of appellee, Elevators Mutual

Insurance Company, for reconsideration or, in the alternative, rehearing cn bane of our

decision in Elevators. Mut. Ins. Co. v. J. Patrick OFlaher.ry's, Inc., el al., 6th Dist. No. S-

08-006, 2008-Ohio-6946. Appei.lee also moves to certify a conflict. Appellants, J.

Patrick O'Flaherty's, Inc. and Richard A. and Jan N. Heyman, have filed a tnemora.ndum

in opposition to which appellee has filed replies.

Reconsideration and En Bane

On an application for reconsideration, "[tjhe test generally applied is whether the

motion for reconsideration calls to the attention of the court an obvious error in its

decision or raises an issue for our consideration, that was either not considered at all or

1.
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was not fully considered by us when it should have been." Matthews v. Matthews ( I981),

5 Ohio App.3d 140, 143. The application is not designed for use when a party simply

disagrees with the logic or conclusions of the court. State v. Owens (1996), 112 Ohio

App,3d 334, 336. Neither is it an opportunity to reargue the case.

AIthough appellee exhaustively attacks what it considers our errant reasoning in

the principal decision,, It has not directed our attention to any issue that we failed to

consider or did not fully consider. With respect to the conflict appeIlee perceives

between the principal decision and our prior decision in Jaros v. Ohio Bd ofEmergerac,y

Med. Serv., 6th Dist. No. L-01-1422, 2002-Ohio-2363, as we stated at T 29 zn the

principal decision, we do not share appellee's perceptioa that such a conflict exists.

Accordingly, appeliee's motions for reconsideration and for rehearing en banc are found

not well-taken and are denicd.
I

Certafy a Conflict

Section 3(13)(4), Article IV, Ohio Constitution requires that when a court of appeais

finds itself in conflict with another court of appeals on the same question of law, that

court must certify its decision and the record of the matter to the Supreme Court of Ohio

for a resolution of the question. Yt'hitelaek v. Gilbane Bldg. Co. (1993), 66 Ohio St.3d

594, 596.

In the principal case, pursuant to State v. Mapes (1985), 19 Ohio St.3d 108, we

held that a crizninal conviction resulting from a no contest plea is only admissible in

subsequent proceedings if made relevant by statute, Appellee insists that this holding

2.
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conflicts with that of other courts of appeals in State v, Williams (Nov. 21, 1997), 2d Dist.

No. 16306; Stetnke v, Allstate Ins, Co,(1993), 86 Ohio App.3d 798; State v. Smith (Nov.

14, 1990), 4th Dist, No. CA 1847; State v, Cook (Mar. 27, 1992), 7th bist. No. CA 80;

State v. Chariton (Jan. 29, 1992), 9th Dist. No. 91 CA005113; and, Haley v. Holderman

(Mar. 13, 1997), 10th Dist. No. 96APE08-1019.

We have already distinguished Steinke in tbe principal decision. 2008-Ohio-6946,

¶ 30. Smith, Cook, and Charleton are all cases in which a defendant's probation was

revoked because of a later conviction obtained on a no contest plea. Each defendant had

as a term of probation, entered under express statutory authority of former R.C.

295 J..02(C) (rev. 7/1/96), that he not commit future crimes. Thus, each defendant had his

subsequent conviction made relevant to the probation revocation proceeding under

authority derived from a statute. Consequently, there is no conflict with the principal

decision.

Williams involved an issue of whether a no contest plea to a minor misdemeanor

mooted the question of the propriety of th.e arrest as a basis for supptessing evidence

obtained in a post arrest search. '1'he appellate court stated that the misdemeanor

conviction precluded a trial court fnding in the suppression proceeding that the arrest

was improper, Nevertheless, the court reversed the order of suppression based not on this

oonclusion, but because the police had probable cause to arrest the defendant. As a

result, the portion of the decision upon which appellee asserts conflict was n.ot necessary

to the resolution of the case and does not form a basis to pr.emise conflict.

3.



Haley concerned whether a defendant`s conviction for securities violations as the

result of a no contest plea waived his right to challenge the constitutionality of the statute

and administrative code section under which he was convicted. Inclusion of this case

among those purportedly in conflict with the principal decision fxankiy niystifies us. We

fuad no conflict.

Because we fail to find any of the cases appellee sets forth is in, conflict with the

decision at issue, appeilee's motion to certify a conflict is not well=taken and is, hereby,

denied.

Peter M. I-iandwork. J.

Arlene,Sineer J.
CONCU'R.

Thomas J. Osowik, J.
CONCURS .AND
WRITES SEPARATELY.

OSOWIK, J.

I would concur with the majority in the analysis of the decisions cited by appellee

to certify the decision as a conflict with other appellate jurisdictions. Specifically, in its

decision and judgment entry, the majority distinguished Steinke v. Allstate Ins. Co. The

other referenced cases are of little relevance to the issue involved in this matter now

before the court or are supported by the analysis in State v. Mapes,

4.



That being stated, the facts of this case are unique. I would maintain my opinion

that the proscription against the subsequent use of a no contest plea against a defendant is

not affected.

A no contest plea is not being used against a convicted arsonist when he submits a

claim for benefits to his property insurer. In this instance, his pleas in the criminal, cases

are not subjecting him to civil liability.

Appellant's suggested approach does not hold enough water to extinguish the

raging flaines of his pleas. This is nearly an in#Iammatory application of Crim,R.

11(B)(2) and Evid.R. 410 and its implications could be incendiary.

The Supreme Court should review this court's decision as a result of the

exceptional facts of this case; however, I agree with the majority that there is not at the

present time a conflict to support a certification.

5.
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IN THE COURT OF COMMON PLEAS OF SANDUSKY COUNTY, OHIO

ELEVATORS MUTUAL INSURANCE,
COMPANY,

Plaintiff * Case No. 01 CV 987

-vs-

J. PATRICK O'FLAHERTY'S, INC, DECISION & ENTRY

et al.,
Defendants

BACKGROUND

This issue comes before the Court for consideration of a motion for summary judgment filed
by plaintiff, Elevators Mutual Insurance Company, against defendants, J. Patrick
O'Flaherty's, Inc., Richard A. Heyman and Jan D. Heyman. A reply to said motion was filed
by said defendants, together with a cross-motion for summary judgment. Plaintiff then filed a
reply to said defendants' cross-motion for summary judgment.

FACTS

Defendant J. Patrick O'Flaherty's, Inc. operated a restaurant which was lost in a fire on the
night of February 4, 2001. At the time of the fire, plaintiff had in force an insurance policy
which provided coverage on the building and contents of said restaurant. The named insured
under this policy was J. Patrick O'Flaherty's, Inc. The policy contained a loss payable
provision naming Richard A. Heyman and Jan D. Heyman as additional insureds.

Following an investigation of the origins of the fire, plaintiff denied coverage on the grounds
of arson, misrepresentation, dishonest or criminal act, and fraud by an insured. Before
denying this claim, plaintiff issued a good faith advance to the defendants in the amount of
$30,000. Plaintiff claims additional claims-related expenses of $69,742 as of the date of the
filing of its motion for summary judgment.

On December 7, 2001 defendant Richard A. Heyman was indicted by the Sandusky County
grand jury on charges of aggravated arson, arson and insurance fraud (see Case No. 01 CR
1010). Defendant Jan D. Heyman was also indicted on similiar charges (see Case No. 01 CR
1011).
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On May 25, 2004, defendant Richard A. Heyman entered a plea of no contest (see Rule 11 of
Ohio Rules of Criminal Procedure) in relation to the charges of arson and insurance fraud as
charged in said indictment; and he was ultimately convicted and sentenced on said plea. As
part of the plea agreement, all charges against defendant Jan D. Heyman were dismissed.

ISSUE

Should said motions for summary judgment be granted?

PRELIIyIIl1ARY ISSUE

May J. Patrick O'Flaherty's, Inc. defend the plaintiffs summary judgment motion, and
present its own motion, when it is not represented by counsel?

LAW

A corporation is not permitted to appear in or defend a civil lawsuit except by counsel; and an
officer of a corporation is not permitted to act on behalf of a corporation that is not
represented by counsel.

THEREFORE, since J. Patrick O'Flaherty's, Inc. is a corporation, and is defending
plaintiffs motion for summary judgment, and is prosecuting its own motion for summary
judgment, all without counsel, its reply to plaintiff's motion, and its own motion for summary
judgment, must be stricken from the record. The court will decide plaintiff s motion for
summary judgment, and the defendants' cross-motion for summary judgment as it applies to
Richard A. Heyman and Jan D. Heyman, on the merits. Said cross-motion is DISMISSED as
to defendant, J. Patrick O'Flaherty's, Inc. No further filings will be permitted on behalf of
defendant J. Patrick O'Flaherry's Inc until said corporation is reQresented by counsel.

APPLICAI3ILITY OF SUMMARY JUDGMENT

Sununary judgment may be granted when there is no genuine issue of material fact, and the
moving party is entitled to judgment as a matter of law. When a court considers a motion for
summary judgment, it must construe the facts and all reasonable inferences to be drawn
therefrom in a light which is most favorable to the non moving party. If, upon examination of
the facts in this light, the court finds that reasonable minds could come to but one conclusion,
which is adverse to the non-moving party, then the motion may be granted. Wean v. Temple

United, Inc., 50 Ohio St. 2d 317, 327 (1977), see also Harless v. Willis Day Warehousing Co.,
54 Ohio St. 2d 64, 66 (1978).

ANALYSIS AND CONCLUSION

While plaintiff argues several points of law regarding why it is entitled to summary judgment,
all arguments are based on the conviction of Richard Heyman of arson and insurance fraud as
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having an issue preclusive effect on the matter of his setting fire to the restaurant which is the
subject of plaintiff s insurance policy. As discussed below, this court finds that the no contest
plea entered by defendant Richard A. Heyman has no issue-preclusive effect, and, therefore,
plaintiff's motion for summary judgment fails.

Plaintiff cites authority from a number of jurisdictions, which establishes that a defendant
who has been convicted of the crime of arson is precluded from arguing the issue again in a
subsequent civil trial. Hopps v. Utica Mut. Ins. Co, 506 A.2d 294 (N.H. 1985); see also Aetna
Life and Cas. Ins. Co. v. Johnson, 673 P.2d 1277 (Mont. 1977), Aetna Cas. & Ser. Co. v.

Niziolek, 481 N.E.2d 1356 (Mass. 1985), Hanover Ins. Co. v. Hayward, 464 A.2d 156 (Me.
1983), Merchants Mut. Ins. Co. v. Arzillo, 472 N.Y.S.2d 97 (App. 1984). Clearly this case
law supports plaintiff's assertion that a criminal conviction of arson of Richard Heyman in
relation to the fire of his restaurant would preclude him from arguing the issue of the origin of
the fire in the current civil matter.

Further plaintiff asserts that defendant J. Patrick O'Flaherty's, Inc. would be barred from any
recovery under plaintiff s insurance policy as Richard A. Heyman is an officer of said
corporation. Again, it is settled law in Ohio that a corporation may not benefit by receiving
the proceeds of an insurance policy when one of its officers is convicted of the arson
associated with the fire. Forrestwood Development Corp. v. All-Star Ins. Co., 1978 WL
208443 (Ohio App. 8 Dist. 1978). Therefore, a conviction against Richard Heyman would
clearly bar defendant J. Patrick O'Flaherty's, Inc., as the named insured, from recovering
under the insurance policy issued by plaintiff.

Both plaintiff and defendants attach significance to the addition of Richard Heyman and Jan
Heyman as loss payees under the subject insurance policy.

There are generally two types of loss payee provisions available under an insurance policy.
The first is an "open type" of loss payee provision. The effect of this type of loss payee
provision is to put the listed loss payee in the same position as the insured, should a loss occur
under this policy. The second type of loss payee is that of a "lender loss" payee provision.
This type of loss payee provision is drafted to protect an innocent lender from being denied
payment for its the loss due to the actions of the named insured, or an officer of the named
insured corporation. Pittsburgh Nat'l Bank v. Motorists Mut. Ins. Co., 87 Ohio App.3d 82
(Ohio App. 9 Dist. 1993).

Plaintiff attaches great weight to this provision in the policy, because if the loss payee
provision were to be interpreted as the "open type" the Heyman defendants would be
prevented from recovering under the policy due to the arson conviction of Richard Heyman.
Conversely, the Heyman defendants argue that they should be considered as "lender loss"
payees under the policy, which would allow recovery regardless of the guilt or innocence of
Richard Heyman in the criminal case. While defendants offer as an exhibit a copy of the
declarations of his insurance policy showing that Richard and Jan Heyman were once listed as
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"building owners" under the loss payee section, they do not offer evidence to show that this
would have given them any more status then a simple loss payee. Furthermore, plaintiff has
offered evidence, through affidavits, that the Heymans were at all times considered by
Elevators Mutual Insurance Company to be simple loss payees. This court finds that Richard
and Jan Heyman were at all times simple loss payees under the policy issued by plaintiff, and
that they therefore stand in the shoes of the named insured, and are subject to the same
potential exclusions and/or defenses for the claim at issue.

Plaintiff also claims that because there is no coverage under the policy, defendants'
counterclaims should be dismissed as well. Plaintiff also asks this court to award it a recovery
of its attorney fees as compensatory damages for the fraud committed by Richard Heyman.
Again, Plaintiff bases these claims on the conviction of Richard Heyman of arson and
insurance fraud in connection with the fire of February 4, 2001.

Clearly all of Plaintiff's arguments are dependant upon its ability to use collateral estoppel to
preclude defendants from arguing the innocence of Richard Heyman in connection with the
fire which destroyed J. Patrick O'Flaherty's restaurant on the night of February 4, 2001.
Plaintiff argues that the plea of no contest entered by Richard Heyman in this court on May
25, 2004 to arson and insurance fraud has such an issue preclusive effect.

To this end, Plaintiff cites State v. Mapes, 19 Ohio St. 3d 108 (1985). The State in Mapes was
permitted by the trial court to introduce evidence of a non vult plea entered by the defendant
in a criminal matter in the State of New Jersey. The non vult plea in the State of New Jersey
is apparently the equivalent of a no contest plea in the State of Ohio, and is permitted under
New Jersey law "to the human end that a guilty defendant need not run the gauntlet" id at

111, citing State v. Forcella, 245 A.2d 181, 189 (N.J. 1968). Mapes argued that the use of his
conviction based on the no vault plea was barred by Crim. R. 11(B)(2) and Evid R. 410. The

Ohio Supreme Court in Mapes held that here there was no error on the part of the trial court in
the admission of evidence of the New Jersey conviction. In its holding, the Supreme Court
noted that there were circumstances in which it had allowed admission of a no contest plea --
such as in death penalty convictions and in relation to seeking enhanced penalties. However,
the Court also noted that the primary goal of Evid R 410 is to "protect the traditional
characteristic of the no contest plea, which is avoiding the admission of guilt that is inherent
in pleas of guilty." ict at 111.

The Supreme Court of the State of Ohio has also held that

"The doctrine of issue preclusion, also known as collateral estoppel,
holds that a fact or a point that was actually and directly at issue in a
previous action, and was passed upon and determined by a court of
competent jurisdiction, may not be drawn into question in a subsequent
action between the same parties or their privies, whether the cause of
action in the two actions be identical or different. ...... Consequently,
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collateral estoppel prevents parties from relitigating in a subsequent
case facts and issues that were fully litigated in a previous case." Stacy
v. Batavia Local School Dist. Bd Of Educ., 97 Ohio St.3d 269, at
p.273, paragraph 16.

Here the attempted use of Richard Heyman's no contest plea to collaterally estop him from
arguing his innocence would work against the primary goal ofEvid R. 410 as stated by the
Ohio Supreme Court in the Mapes case, and is not consistent with Ohio's definition of issue
preclusion. Richard Heyman chose to enter the plea of no contest for his own reasons, which
are not relevant here. What is relevant is that he entered this plea with the expectation that it
could not be used collaterally against him in a civil case, as his criminal case was not actually
litigated or decided on the merits. This well settled practice is best left undisturbed by this
court.

Plaintiff also cites a case from the Third District Court of Appeals in Ohio that extended the
Mapes case into the area of collateral estoppel and insurance law. This is not binding on this
court, and this court finds that Mapes should be confined to the specific facts of that case.

THEREFORE, it is the judgment of this Court that Richard Heyman's no contest plea may
not be used collaterally against him in this case.

And since there clearly is a dispute of material fact, i.e., Richard Heyman's responsibility, if
any, for the fire wkrich destroyed the restaurant known as J. Patrick O'Flaherty's, the motions
for summary filed by each of the parties are not well taken.

JUDGMENT ENTRY

IT IS THEREFORE ORDERED that the Motion for Summary Judgment filed by
plaintiff, and the Cross-Motion for Summary judgment filed by defendants, are DENIED.

Also currently before this court is defendants' motion for reformation of the insurance policy.
After due consideration of this motion and accompanying memorandurn, the same is hereby
DENIED.

The clerk shall forward a copy of this entry to counsel for plaintiff and to the individual
defendants. This is not a final appealable Order. The assignment commissioner shall
schedule the case for a status pre-trial.
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IN THE COURT OF COMMON PLEAS OF SANDUSKY COUNTY, OHIO

ELEVATORS MUTUAL INSURANCE *
COMPANY,

Plaintiff * Case No. 01 CV 987

-vs-

J. PATRICK O'FLAHERTY'S, INC, * DECISION & ENTRY
et al., (Summary Judgment)

Defendants *

BACKGROUND

This case comes before the Court for consideration of a Motion for Summary Judgment filed
by plaintiff, Elevators Mutual Insurance Company, against defendants, J. Patrick
O'Flaherty's, Inc., Richard A. Heyman and Jan D. Heyman. A response to said motion was
filed by said defendants, together with a cross-motion for sununary judgment. Plaintiff then
filed a reply to said defendants' cross-motion for summary judgment.

FACTS

Defendant, J. Patrick O'Flaherty's, Inc., operated a restaurant which was destroyed in a fire
on the night of February 4, 2001. At the time of the fire, plaintiff had in force an insurance
policy which provided coverage on the building and contents of said restaurant. The named
insured under this policy was J. Patrick O'Flaherty's, Inc. The policy contained a loss
payable provision naming Richard A. Heyman and Jan D. Heyman as additional insureds.

Following an investigation of the origins of the fire, plaintiff denied coverage on the grounds
of arson, misrepresentation, dishonest or criminal act, and fraud by an insured. Before
denying this claim, plaintiff issued a good faith advance to the defendants in the amount of
$30,000. Plaintiff claims additional claims-related expenses of $69,742 as of the date of the
filing of its motion for sununary judgment.

On December 7, 2001 defendant Richard A. Heyman was indicted by the Sandusky County
grand jury on charges of aggravated arson, arson and insurance fraud with relation to said fire
(see Case No. 01 CR 1010). Defendant Jan D. Heyman was also indicted on similiar charges
(see Case No. 01 CR 1011).
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On May 25, 2004, defendant Richard A. Heyman entered a plea of no contest (see Rule 11 of
Ohio Rules of Criminal Procedure) in relation to the charges of arson and insurance fraud as
charged in said indictment; and he was ultimately convictedand sentenced on said plea. As
part of the plea agreement, all charges against defendant Jan D. Heyman were dismissed.

ISSUE

Should said motions for summary judgment be granted?

PRELIMINARY ISSUE

May J. Patrick O'Flaherty's, Inc. defend the plaintiffs summary judgment motion, and
present its own motion, when it is not represented by counsel?

LAW

A corporation is not permitted to appear in or defend a civil lawsuit except by counsel; and an
officer of a corporation is not permitted to act on behalf of a corporation that is not
represented by counsel.

Therefore, since J. Patrick O'Flaherty's, Inc, is a corporation, and it is defending plaintiff's
motion for sununary judgment, and is prosecuting its own motion for summary judgment, all
without counsel, its response to plaintiff's motion, and its own motion for summary judgment,
must be stricken from the record. The court will decide plaintifUs motion for summary
judgment, and the defendants' cross-motion for summary judgment as it applies to Richard A.
Heyman and Jan D. Heyman, on the merits. No further filings will be permitted on behalf of
defendant, J . Patrick O'Flaherty's Inc., until said corporation is represented by counsel.

APPLICABILITY OF SUMMARY JUDGMENT

Sunnnary judgment may be granted when there is no genuine issue of material fact, and the
moving party is entitled to judgment as a matter of law. When a court considers a motion for
sunirnary judgment, it must construe the facts and all reasonable inferences to be drawn
therefrom in a light that is most favorable to the non-moving party. If, upon examination of
the facts in this light, the court finds that reasonable minds could come to but one conclusion,
which is adverse to the non-moving party, then the motion may be granted. Wean v. Temple
Unite44 Inc., 50 Ohio St. 2d 317, 327 (1977), see also Harless v. Willis Day Warehousing Co.,
54 Ohio St. 2d 64, 66 (1978).

ANALYSIS AND CONCLUSION

While plaintiff argues several points of law regarding why it is entitled to sunnnary judgment,
all arguments are based on the conviction of Richard Heyman of arson and insurance fraud as
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having an issue preclusive effect on the matter of his setting fire to the restaurant which is the
subject of plaintiff's insurance policy. As discussed below, this court finds that the no contest
plea entered by defendant Richard A. Heyman has no issue-preclusive effect, and, therefore,
plaintiff's motion for summary judgment fails.

Plaintiff cites authority from a number of jurisdictions, which establishe that a defendant who
has been convicted of the crime of arson is precluded from arguing the issue again in a
subsequent civil trial. Hopps v. UticaMut. Ins. Co, 506 A.2d 294 (N.H. 1985); see also Aetna
Life and Cas. Ins. Co. v. Johnson, 673 P.2d 1277 (Mont. 1977), Aetna Cas. & Ser. Co. v.
Niziolek, 481 N.E.2d 1356 (Mass. 1985), Hanover Ins. Co. v. Hayward, 464 A.2d 156 (Me.
1983), Merchants Mut. Ins. Co. v. Arzillo, 472 N.Y.S.2d 97 (App. 1984). Clearly this case
law supports plaintiff's assertion that the criminal conviction of Richard Heyman of arson in
relation to the fire of his restaurant would preclude him from arguing the issue of the origin of
the fire in the current civil matter.

Further plaintiff asserts that defendant J. Patrick O'Flaherty's, Inc. would be barred from any
recovery under plaintiifs insurance policy as Richard A. Heyman is an officer of said
corporation. Again, it is settled law in Ohio that a corporation may not benefit by receiving
the proceeds of an insurance policy when one of its officers is convicted of the arson
associated with the fire. Forrestwood Development Corp. v. All-Star Ins. Co., 1978 WL
208443 (Ohio App. 8 Dist. 1978). Therefore, a conviction against Richard Heyman would
clearly bar defendant J. Patrick O'Flaherty's, Inc., as the named insured, from recovering
under the insurance policy issued by plaintiff.

Both plaintiff and defendants attach significance to the addition of Richard Heyman and Jan
Heyman as loss payees under the subject insurance policy.

There are generally two types of loss payee provisions available under an insurance policy.
The first is an "open type" of loss payee provision. The effect of this type of loss payee
provision is to put the listed loss payee in the same position as the insured, should a loss occur
under this policy. The second type of loss payee is that of a "lender loss" payee provision.
This type of loss payee provision is drafted to protect an innocent lender from being denied
payment for its the loss due to the actions of the named insured, or an officer of the named
insured corporation. Pittsburgh Nat'l Bank v. Motorists Mut. Ins. Co., 87 Ohio App.3d 82
(Ohio App. 9 Dist. 1993).

Plaintiff attaches great weight to this provision in the policy, because if the loss payee
provision were to be interpreted as the "open type" the Heyman defendants would be
prevented from recovering under the policy due to the arson conviction of Richard Heyman.
Conversely, the Heyman defendants argue that they should be considered as "lender loss"
payees under the policy, which would allow recovery regardless of the guilt or innocence of
Richard Heyman in the criminal case. While defendants offer as an exhibit a copy of the
declarations of his insurance policy showing that Richard and Jan Heyman were once listed as
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"building owners" under the loss payee section, they do not offer evidence to show that this
would have given them any more status then a simple loss payee. Furthermore, plaintiff has
offered evidence, through affidavits, that the Heymans were at all times considered by
Elevators Mutual Insurance Company to be simple loss payees. This court finds that Richard
and Jan Heyman were at all times simple loss payees under the policy issued by plaintiff, and
that they therefore stand in the shoes of the named insured, and are subject to the same
potential exclusions and/or defenses for the claim at issue.

Plaintiff also claims that because there is no coverage under the policy, defendants'
counterclaims should be dismissed as well. Plaintiff also asks this court to award it a recovery
of its attorney fees as compensatory damages for the fraud committed by Richard Heyman.
Again, Plaintiff bases these claims on the conviction of Richard Heyman of arson and
insurance fraud in connection with the fire of February 4, 2001.

Clearly all of Plaintifff's arguments are dependant upon its ability to use collateral estoppel to
preclude defendants from arguing the innocence of Richard Heyman in connection with the
fire that destroyed the restaurant on the night of February 4, 2001. Plaintiff argues that the
plea of no contest entered by Richard Heyman in this court on May 25, 2004 to arson and
insurance fraud has such an issue preclusive effect.

To this end, Plaintiff cites State v. Mapes, 19 Ohio St. 3d 108 (1985). The State in Mapes was
permitted by the trial court to introduce evidence of a non vult plea entered by the defendant
in a criminal matter in the State of New Jersey. The non vult plea in the State of New Jersey
is apparently the equivalent of a no contest plea in the State of Ohio, and is permitted under
New Jersey law "to the human end that a guilty defendant need not run the gauntlet" td at
111, citing State v. Forcella, 245 A.2d 181, 189 (N.J. 1968). Mapes argued that the use of his
conviction based on the no vault plea was barred by Crim. R 11(B)(2) and Evid. R. 410. The
Ohio Supreme Court inMapes held that here there was no error on the part of the trial court in
the admission of evidence of the New Jersey conviction. In its holding, the Supreme Court
noted that there were circumstances in which it had allowed admission of a no contest plea --
such as in death penalty convictions and in relation to seeking enhanced penalties. However,
the Court also noted that the primary goal of Evid R 410 is to "protect the traditional
characteristic of the no contest plea, which is avoiding the admission of guilt that is inherent
in pleas of guilty." icl. at 111.

The Supreme Court of the State of Ohio has also held that

"The doctrine of issue preclusion, also known as collateral estoppel,
holds that a fact or a point that was actually and directly at issue in a
previous action, and was passed upon and determined by a court of
competent jurisdiction, may not be drawn into question in a subsequent
action between the same parties or their privies, whether the cause of
action in the two actions be identical or different. ...... Consequently,
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collateral estoppel prevents parties from relitigating in a subsequent
case facts and issues that were fully litigated in a previous case." Stacy

v. Batavia Local School Dist. Bd. Of Educ., 97 Ohio St.3d 269, at

p.273, paragraph 16.

Here the attempted use of Richard Heyman's no contest plea to collaterally estop him from

arguing his innocence would work against the primary goal of Evid. R. 410 as stated by the

Ohio Supreme Court in the Mapes case, and is not consistent with Ohio's definition of issue

preclusion. Richard Heyman chose to enter the plea of no contest for his own reasons, which
are not relevant here. What is relevant is that he entered this plea with the expectation that it
could not be used collaterally against him in a civil case, as his criminal case was not actually
litigated or decided on the merits. This well settled practice is best left undisturbed by this

court.

Plaintiff also cites a case from the Third District Court of Appeals in Ohio that extended the

Mapes case into the area of collateral estoppel and insurance law. This is not binding on this

court, and this court finds that Mapes should be confined to the specific facts of that case.

THEREFORE, it is the judgment of this Court that Richard Heyman's no contest plea mav

not be used collaterally against him in this case.

And since there clearly is a dispute of material fact, i.e., Richard Heyman's responsibility, if
any, for the fire which destroyed the restaurant known as J. Patrick O'Flaherty's, the motions
for summary filed by each of the parties are not well taken.

JUDGMENT ENTRY

IT IS THEREFORE ORDERED that the Motion for Summary Judgment filed by
plaintiff, and the Cross-Motion for Summary judgment filed by defendants, Richard Heyman
and Jan Heyman, are each DENIED.

Also currently before this court is defendants' motion for reformation of the insurance policy.
After due consideration of this motion and accompanying memoranda, the same is hereby
DENIED.

The clerk shall forward a copy of this entry to counsel for plaintiff and to the individual
defendants. This is not a final appealable Order. The assignment conunissioner sl;
schedule the case for a status pre-trial.

Jr. Jud
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J. PATRICK O'FLAI-iERTY'S INC„ et al.,

Defendants

JUDGE S.A. YARSROUGH

ORDEAAND JUbGMENT ENTRY

Before the Court is the Motion in Limine of Plaintiff Elevators Mutual Insurance

Company ("Elevators Mutual") regarding the admissibility of evidence of Defendant Richard

Heyman's criminal convictions for arson and insurance fraud in connection with the fire that is

the subject of this lawsuit. The Court, having considered the maits of Elevators Mutual's

Motion and the brief and argnments advanced by Defendants in opposition thereto, tinds

Elevators Mutaal's Motion to be well taken and hereby grants the same.

Elevators Mutual will be penmitted to refer to and/or introduce as substantive

evidence in its case-in-chief, to refer to during opening statemont and closing argument, and to

use for purposes of cross-examination, Defendant Richard A. H eyman's criminal convictions for

arson and insurance fraud in connection with the subject fire.

IT IS SO ORDERED.

cc: Robert E. Chudakoff, Esq.
James L. Murray, Esq.
D. John Travis, Esq. 1"4"77^6 ^.^^.3

_

D;yi Ylh

laLql.^?Z4)Z-

IE CLERK:

PIJRSUANT TO CIVIL R(,KF"5P 'B)
SE4JD FILE VJiiTH

DATEOF 099RNALIZAT'.x ";; (;.u
(__} ALL COUN: ':...
( _... _ ) ALL RAR'f?y:.



COURT OF CO1vIMON PLEAS
SANDUSKY COUNTY, OHTO

c'
^. ^,^

EI.EVATORSNII)TUALThTSURANCE ) CAS.ENO.01-CV-987
NCOMPA Y,

Plaintiff )
)

JCJDOE 5.A. YAR13ROi3C3H cD

RANl1 n'dN?AY MLli1f'1M'f(1RD^'vs. ,^
'

J. PAT.RTCK O'FIAIIERTY'S INC., et al., ) MOTIQPIIPCDR SIIlldmAxtY
JUDGMICNT

Defendants )

A/

The Court has granted the Motion in l.imina filed by Plaintiff Eievators Mtriual lnsiuattee

Company ("Elevators Mntosl") and has heid that the arimi.nal convictions (but not the no contest

ploa) of Defendant RicUatd Heym.an for arson and ie_m.+anee finud in connection with the sabject

fire shall be admissible evidenee in this case. In light of this raliug that the criminel oonvietions

are proper evidence before the Coart, the Court finds that it is appropriate to reconsider the

PlaintifPs previously tiled Motion far Summary Judgment. See, Ohio Civ. R. 54(13); and AT-

.Maraya# v. Cappelletty, 1999 Ohio App. Lexis 5729 (6'" Dist.) ("dne to the interlocutory nature

of a denial of a motion for swnmary jadgnent, a trial court has the authority to sua sponte

vacate, revise or modify its prior denial." [eiting Peters v. AshtabuTa Metra. Hous. Autk., 89
iJ

In its previous Decision & Entry (dated and ,Tournalized October 6, 2005, and later re-

fzled Apri112, 2006 wd rejoarnalized Apri113, 2006, hereafter "Decision &Fintry"), tbe Court

(Judge Sargeant) denied the Motion for Smmntary Judgment filed by Elevaton Mutuul, but also

Ohio App. 3d458 (1993)).

held as follows:
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1. "[IJt is settled law in Ohio that a corporation niay not benefit by neceiving
the proceeds of an insnranoe policy when one of its oit7.cers is convioted af
the amn associated with the fire. p'orrestwood Developmeni Corp. v. All-
Stnr Ins Co., 1978 WL 208443 (Ohio App. 8 Dist 1978). Therefbre, a
conviction against Richard Heyman would alearly bar defendant J. Patrivk
O'FJaherty's, Inc., as the nazned 9nsuned, from rcc'.overing ttnder the
insurance policy issued by plainHfp° (Decision.4t J3utry at p. 3).

2. "'I'his court finds that Riohard and Jan Heyman were at al! times simple
loss payees under the policy ismed by plaintit£ and that fhey therefore
stand in the shoes of the named insurad, and are sabject to the same
potent.lal exclusions and/or defenses for tkae alaim at issue." (Deaision &
Entry atp. 4).

3. "[iJt is the jutdgment of thIs Court that Riobazd HoymaFt's no contest plea
may not be used coJlatarally against him in ihis case." (Deoisioai & Faby
at p. 5).

The Coutt now fittds the first and 6ird hold'fngs above are iaconsistent. G9ven this

Court's grnnting of the Ylsintiff's Motion in. Limine that the criminal eonvielions (not tbe no

cotrtest pJeas) are properly admissible, aurl the undisputed faot that Defendant Richard Heyinan

was fonnd guilty and convictad of arson and insurance fraud `m connecteon with the subjeot fire,

and that he was Presideatt attd 50% alwEholder of J. Patriok O'Flaherty's, Inc. at tha time of the

fire, tha Court finds as a tnattor of law that the criminal conviotions preclude the znsored,

Defendant J. Patrick O'Flaherty's, Inc., 8+om recoveriag any insmYwce proceeds for this fire loss.

The Court maintains its previous judgment that the remanning Defendants, Richard and

Jan Heyutan (iodividually), were simple "loss payees" who stoad in the shoes of the insurad

coiporation and were subject to the same defenses as, and bad no gceater rights than tha insured

corporation. Since the corporation is pcecJuded from recovering, the individual I}efendants

(Rictwd and Jan Heymaa) are also precluded from any recovery as loss payees under the policy.

See, Ptnsburgh .Nat'1. Aank v. Motorists Mut. Ins. Co., 87 Ohio App.3d 82, 85 (Sunwnit Cty.

1993) (loss payee stands in ihe shoes of the iasured and has no greater right ofrecovery).

2
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Since the Cotut finds that coverage under the policy is precluded, the Defeadauts'

counterclaims (all which are dapendent upon a fludin,g that the insarailce claim was wrongfvill.y

denied) also fail as a matter of law. See, Builet TYucktng, Inc. v. Glen Falls Ine Ca, 84 Ohio

App.3d 327, 334 (Montgomery Cty. 1992) ("coneet in saying tbat success on the bad faith clairn

is dependent on success on the contract claird'); Essad v. Cine3nnati Cas. Co., 2002-Ohio-2002

at 134, 2002 VJI, 924439 (Mahmvng Cty. App) ("the suocess of the tort claim hinges on the

success of the oontract claim"); TotedaLucas Coiafty Port .duthorfty v AXA Mprine & Avtation

lns. (fI1C) Ltd, 220 F.Supp.2d 868 (N.). Ohio 2002) ("Ohio Supreme Court vaotrld lilcely hold

that an i:nsured may not maintain a claim of bad faith in the abseiwa of coverage under ffie

policy."); Bob Schmrtt Homes, Inc. v CincMnati Ins. Co., 2000 Wl, 218379 (Ohio App. 8'u Dist.)

(beaause "[tjhe rule announced in Zgvpo [v. Iiomestead Ins. Co„ 71 Ohio St.3d 552 (1994)]

presupposes *at the insured is entitled to ooverage in fhe fixst snst&nce"..."the initial factual

prereguisite to [a bad faith) claim [was] laeking.").

For the foregoing reasons, the Court now finds that Plaurtiffs Motion for Snmmary

Judgnem is well takem and hereby grants the satne. Accordingly, the Court heneby enters final

judgment as follows:

1. In favor of Plaintiff F.levatars Mutual Insurance Company and against
Defaidants on Counts I throngh IV (for declaratory xwlicf) of
Plau[tifi's Complaint, Counts V, VI and VII of the Complalnt having
been pxeviously dismissed by Plaintiff, and

2. In favor of Plaintiiff Elevators Mtitoai and against Defiendants on
Defendants' Counterclaitlus.

The Court farthei• Snds that there is no just reason for delay.

XT IS SO ORDERI_D.

/0 JUDGE . ^Y'
2007

3
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Evid. R. 401. Definition of "Relevant Evidence"

"Relevant evidence" means evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence.



Evid. R. 402. Relevant Evidence Generally Admissible; Irrelevant Evidence
Inadmissible

All relevant evidence is admissible, except as otherwise provided by the Constitution
of the United States, by the Constitution of the State of Ohio, by statute enacted by
the General Assembly not in conflict with a rule of the Supreme Court of Ohio, by
these rules, or by other rules prescribed by the Supreme Court of Ohio. Evidence
which is not relevant is not admissible.



Evid. R. 410. Inadmissibifity of Pleas, Offers of Pleas, and Related
Statements

(A) Except as provided in division (B) of this rule, evidence of the following is not
admissible in any civil or criminal proceeding against the defendant who made the
plea or who was a participant personally or through counsel in the plea discussions:

(1) A plea of guilty that later was withdrawn;

(2) A plea of no contest or the equivalent plea from another jurisdiction;

(3) A plea of guilty in a violations bureau;

(4) Any statement made in the course of any proceedings. under Rule 11 of the
Rules of Criminal Procedure or equivalent procedure from another jurisdiction
regarding the foregoing pleas;

(5) Any statement made in the course of plea discussions in which counsel for the
prosecuting authority or for the defendant was a participant and that do not result in
a plea of guilty or that result in a plea of guilty later withdrawn.

(B) A statement otherwise inadmissible under this rule is admissible in either of the
following:

(1) Any proceeding in which another statement made in the course of the same
plea or plea discussions has been introduced and the statement should, in fairness,
be considered contemporaneously with it;

(2) A criminal proceeding for perjury or false statement if the statement was made
by the defendant under oath, on the record, and in the presence of counsel.

7History:
Amended, eff 7-1-91.



Crim. R. 11. Pleas, Rights Upon Plea

(A) Pleas.

A defendant may plead not guilty, not guilty by reason of insanity, guilty or, with the
consent of the court, no contest. A plea of not guilty by reason of insanity shall be
made in writing by either the defendant or the defendant's attorney. All other pleas
may be made orally. The pleas of not guilty and not guilty by reason of insanity may
be joined, If a defendant refuses to plead, the court shall enter a plea of not guilty
on behalf of the defendant.

( B) Effect of guilty or no contest pleas.

With reference to the offense or offenses to which the plea is entered:

(1) The plea of guilty is a complete admission of the defendant's guilt.

(2) The plea of no contest is not an admission of defendant's guilt, but is an
admission of the truth of the facts alleged in the indictment, information, or
complaint, and the plea or admission shall not be used against the defendant in any
subsequent civil or criminal proceeding,

(3) When a plea of guilty or no contest is accepted pursuant to this rule, the court,
except as provided in divisions (C)(3) and (4) of this rule, shall proceed with
sentencing under Crim. R. 32.

(C) Pleas of guilty and no contest in felony cases.

(1) Where in a felony case the defendant is unrepresented by counsel the court
shall not accept a plea of guilty or no contest unless the defendant, after being
readvised that he or she has the right to be represented by retained counsel, or
pursuant to Crim. R. 44 by appointed counsel, waives this right.

(2) In felony cases the court may refuse to accept a plea of guilty or a plea of no
contest, and shall not accept a plea of guilty or no contest without first addressing
the defendant personally and doing all of the following:

(a) Determining that the defendant is making the plea voluntarily, with
understanding of the nature of the charges and of the maximum penalty involved,
and, if applicable, that the defendant is not eligible for probation or for the imposition
of community control sanctions at the sentencing hearing.

(b) Informing the defendant of and determining that the defendant understands
the effect of the plea of guilty or no contest, and that the court, upon acceptance of
the plea, may proceed with judgment and sentence.

(c) Informing the defendant and determining that the defendant understands that
by the plea the defendant is waiving the rights to jury trial, to confront witnesses
against him or her, to have compulsory process for obtaining witnesses in the
defendant's favor, and to require the state to prove the defendant's guilt beyond a
reasonable doubt at a trial at which the defendant cannot be compelled to testify
against himself or herself.



(3) With respect to aggravated murder committed on and after January 1, 1974,
the defendant shall plead separately to the charge and to each specification, if any. A
plea of guilty or no contest to the charge waives the defendant's right to a jury trial,
and before accepting a plea of guilty or no contest the court shall so advise the
defendant and determine that the defendant understands the consequences of the
plea.

If the indictment contains no specification, and a plea of guilty or no contest to the
charge is accepted, the court shall impose the sentence provided by law.

If the indictment contains one or more specifications, and a plea of guilty or no
contest to the charge is accepted, the court may dismiss the specifications and
impose sentence accordingly, in the interests of justice.

If the indictment contains one or more specifications that are not dismissed upon
acceptance of a plea of guilty or no contest to the charge, or if pleas of guilty or no
contest to both the charge and one or more specifications are accepted, a court
composed of three judges shall: (a) determine whether the offense was aggravated
murder or a lesser offense; and (b) if the offense is determined to have been a
lesser offense, impose sentence accordingly; or (c) if the offense is determined to
have been aggravated murder, proceed as provided by law to determine the
presence or absence of the specified aggravating circumstances and of mitigating
circumstances, and impose sentence accordingly.

(4) With respect to all other cases the court need not take testimony upon a plea of
guilty or no contest.

(D) Misdemeanor cases involving serious offenses.

In misdemeanor cases involving serious offenses the court may refuse to accept a
plea of guilty or no contest, and shall not accept such plea without first addressing
the defendant personally and informing the defendant of the effect of the pleas of
guilty, no contest, and not guilty and determining that the defendant is making the
plea voluntarily. Where the defendant is unrepresented by counsel the court shall not
accept a plea of guilty or no contest unless the defendant, after being readvised that
he or she has the right to be represented by retained counsel, or pursuant to Crim.
R. 44 by appointed counsel, waives this right.

( E) Misdemeanor cases involving petty offenses.

In misdemeanor cases Involving petty offenses the court may refuse to accept a plea
of guilty or no contest, and shall not accept such plea without first informing the
defendant of the effect of the pleas of guilty, no contest, and not guilty.

The counsel provisions of Crim. R. 44(B) and (C) apply to division (E) of this rule.

( F) Negotiated plea in felony cases.

When, in felony cases, a negotiated plea of guilty or no contest to one or more
offenses charged or to one or more other or lesser offenses is offered, the underlying
agreement upon which the plea is based shall be stated on the record in open court.



(G) Refusal of court to accept plea.

If the court refuses to accept a plea of guilty or no contest, the court shall enter a
plea of not guilty on behalf of the defendant. In such cases neither plea shall be
admissible in evidence nor be the subject of comment by the prosecuting attorney or
court.

(H) Defense of insanity.

The defense of not guilty by reason of insanity must be pleaded at the time of
arraignment, except that the court for good cause shown shall permit such a plea to
be entered at any time before trial.

'THistory:
Amended, eff 7-1-76; 7-1-80; 7-1-98.



Rev. Code § 2909.03, Arson

(A) No person, by means of fire or explosion, shall knowingly do any of the
following:

(1) Cause, or create a substantial risk of, physical harm to any property of another
without the other person's consent;

(2) Cause, or create a substantial risk of, physical harm to any property of the
offender or another, with purpose to defraud;

(3) Cause, or create a substantial risk of, physical harm to the statehouse or a
courthouse, school building, or other building or structure that is owned or controlled
by the state, any political subdivision, or any department, agency, or instrumentality
of the state or a political subdivision, and that is used for public purposes;

(4) Cause, or create a substantial risk of, physical harm, through the offer or the
acceptance of an agreement for hire or other consideration, to any property of
another without the other person's consent or to any property of the offender or
another with purpose to defraud;

(5) Cause, or create a substantial risk of, physical harm to any park, preserve,
wildlands, brush-covered land, cut-over land, forest, timberland, greenlands, woods,
or similar real property that is owned or controlled by another person, the state, or a
political subdivision without the consent of the other person, the state, or the
political subdivision;

(6) With purpose to defraud, cause, or create a substantial risk of, physical harm
to any park, preserve, wildlands, brush-covered land, cut-over land, forest,
timberland, greenlands, woods, or similar real property that is owned or controlled
by the offender, another person, the state, or a political subdivision.

(B) (1) Whoever violates this section is guilty of arson.

(2) A violation of division (A)(1) of this section is one of the following:

(a) Except as otherwise provided in division (B)(2)(b) of this section, a
misdemeanor of the first degree;

(b) If the value of the property or the amount of the physical harm involved is
five hundred dollars or more, a felony of the fourth degree.

(3) A violation of division (A)(2), (3), (5), or (6) of this section is a felony of the
fourth degree.

(4) A violation of division (A)(4) of this section is a felony of the third degree.

History:

134 v H 511 (Eff 1-1-74); 136 v S 282 (Eff 5-21-76); 139 v S 199 (Eff 1-1-83); 144
v H 675 (Eff 3-19-93); 146 v S 2. Eff 7-1-96.
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Rev. Code § 2913.47. Insurance fraud

(A) As used in this section:

(1) "Data" has the same meaning as in section 2913.01 of the Revised Code and
additionally includes any other representation of information, knowledge, facts,
concepts, or instructions that are being or have been prepared in a formalized
manner.

(2) "Deceptive" means that a statement, in whole or in part, would cause another
to be deceived because it contains a misleading representation, withholds
information, prevents the acquisition of information, or by any other conduct, act, or
omission creates, confirms, or perpetuates a false impression, including, but not
limited to, a false impression as to law, value, state of mind, or other objective or
subjective fact.

(3) "Insurer" means any person that is authorized to engage in the business of
insurance in this state under Title XXXIX [39] of the Revised Code, the Ohio fair plan
underwriting association created under section 3929.43 of the Revised Code, any
health insuring corporation, and any legal entity that is self-insured and provides
benefits to its employees or members.

(4) "Policy" means a policy, certificate, contract, or plan that is issued by an
insurer.

(5) "Statement" includes, but is not limited to, any notice, letter, or memorandum;
proof of loss; bill of lading; receipt for payment; invoice, account, or other financial
statement; estimate of property damage; bill for services; diagnosis or prognosis;
prescription; hospital, medical, or dental chart or other record; x-ray, photograph,
videotape, or movie film; test result; other evidence of loss, injury, or expense;
computer-generated document; and data in any form.

(B) No person, with purpose to defraud or knowing that the person is facilitating a
fraud, shall do either of the following:

(1) Present to, or cause to be presented to, an insurer any written or oral
statement that is part of, or in support of, an application for Insurance, a claim for
payment pursuant to a policy, or a claim for any other benefit pursuant to a policy,
knowing that the statement, or any part of the statement, is false or deceptive;

(2) Assist, aid, abet, solicit, procure, or conspire with another to prepare or make
any written or oral statement that is intended to be presented to an insurer as part
of, or in support of, an application for insurance, a claim for payment pursuant to a
policy, or a claim for any other benefit pursuant to a policy, knowing that the
statement, or any part of the statement, is false or deceptive.

(C) Whoever violates this section is guilty of insurance fraud. Except as otherwise
provided in this division, insurance fraud is a misdemeanor of the first degree. If the
amount of the claim that is false or deceptive is five hundred dollars or more and is
less than five thousand dollars, insurance fraud is a felony of the fifth degree. if the
amount of the claim that is false or deceptive is five thousand dollars or more and is
less than one hundred thousand dollars, insurance fraud Is a felony of the fourth
degree. If the amount of the claim that is false or deceptive is one hundred thousand



dollars or more, insurance fraud is a felony of the third degree.

(D) This section shall not be construed to abrogate, waive, or modify division (A) of
section 2317.02 of the Revised Code.

History:

143 v H 347 (Eff 7-18-90); 146 v S 2 (Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 147 v
S 67. Eff 6-4-97.



uA%% Elevators Mutual Insurance Company
722 North Cable Rd Lima,OH 45805-1795 Phone (419) 227-6604

Restaurant Commercial Package Policy

Common Policy Declarations

Policy: 3851 I Agency 118- 11

Named Insured and Address

J. PATRICK O'FLARHERTY'S INC.
3619 HAYES AVENUE
FREMONT, OH 43420

Page 1

M

Agent Name and Address

E. SCHMENK INSURANCE AGENCY INC.
375 EAST MAIN STREET
PO BOX 256
OTTAWA, OH

Policy From: 8/31/2000 at 12:01 A.M. Standard Time at your

Period To: 8/31/2001 mailing address shown above.

BUSINESS DESCRIPTION: Restaurant w/ Cooking

In teturn for the payment of the prernium, and subject to all terms of this policy, we
agree with you to provide the insurance as stated in this policy. .

TAIS POLICY CONSISTS OF THE FOLLOWING COVERAGE PARTS:

(THIS PREMiUM MAY BE SUBJECT TO ADJUSTivIENT)

0

Commercial Property Coverage Part

General Liability Coverage Part

45875-

ENTITY: CORPORATION

Premium

$2,826

$1,228

Total Annual Premium: $4,054

LOCATIONS:

LOC Description / City / State

1 3619 Hayes Avenue Fremont OH

FORMS AND ENDORSEMENTS APPLICABLE TO TIHS COVERAGE PART:
8M0151-0493 12.0017-1198 1IA244-0498 11.0021-0498

Secretary: ^ !^ Agent

Date: 2/ 4 20 1



Elevators Mutual Insurance Company
722 North Cable Rd Lima,OH 45805-1795 Phone (419) 227-6604

Commercial Property
Duplicate

Policy No. 3851CP

Named Insured and Address

J. PATRICK O'FLARHERTY'S INC.
3619 HAYES AVENUE
FREMONT, OH 43420

Agency 118-11

Page 1

I M I D 1 4
Agent Name and Address

E. SCHMENK INSURANCE AGENCY INC.

375 EAST MAIN STREET
PO BOX 256
OTTAWA, OH 45875-

Policy From: 8/31/2000 at 12:01 A.M. Standard Time at your

Period To: 8/31/2001 mailing address shown above.

Construction Occupancy Infl.
Loc Bldg Description Co-Ins Guard

Repl
Cost

Cause of
Loss LIMIT

Loc 1-Bldg 1 Change Effective: 1/9/2001
Mized Construction Restaurant

1 1 Building 80% N/A N/A SPECIAL 500,000

1 1
ON one story Frame & Concrete Block Building.
Business Personal Property 80'/o N/A N/A SPECIAL 100,000

1 1
Mixed Construction Restaurant

Glass Included

1 2

A $50.00 deductible applies to Glass coverage. Two
panes 48"x84" etched interior glass

Frame

Building 0% /A /A PECIAl. 0,000

1 ALL

ON one story 28'x110' Storage Building & Water
Supply Tank.
Outside Signs N/A N/A N/A SPECIAL 7,000

1 ALL

A $50.00 deductible applies to Signs.
Restaurant Extended Protection Included

i ALL Multiple Deductible - Building #2 and the Business
Personal Property in Building #1 carry a $500
deductible.

ADDITIONAL INTEREST

Loc. Bldg Name Address Type

1 1 Richard & Jan Heyman Loss Payable
e/o J. Patrick O'Flarherl}fs Subject to fmm CP121 8 LOSS PAYABLE PROVISIONS

3619 Hayes Avenue

Fremont, OH 43420-

Date: 2/14/2001



CP 00 90 07 88

COMMERCIAL PROPERTY CONDITIONS

This Coverage Part is subject to the follaauing conditions, the Common Policy Conditions and applicable Loss Conditions
and Additional Conditions in Commercial Property Coverage Forms.

A. CONCEALMENT, MISREPRESENTATION OR FRAUD

This Coverage Part is void In any case of fraud by you
as it relates to this Coverage Part at any time. It is also
void if you or any other insured, at any time, intention-
ally conceal or misrepresent a material fact conceming:

1. This Coverage Part; 2.
2. The Covered Property;

3. Your interest in the Covered Property; or

4. A claim under this Coverage Part.

B. CONTROL OF PROPERTY

Any act or neglect of any person other than you be-
yond your direction or control will not affect this in-
surance.
The breach of any condition of this Coverage Part at
any one or more locations will not affect coverage at
any location where, at the time of loss or damage, the
breach of condition does not exist.

C. INSURANCE UNDER TWO OR MORE COVERAGES

If two or more of this policy's coverages apply to the
same loss or damage, we will not pay more than the
actual amount of the loss or damage.

D. LEGAL ACTION AGAINST US

No one may bring a legal action against us under this
Coverage Part unless:
1. There has been full compliance with all of the

terms of this Coverage Part; and

2. The action is brought within 2 years after the date
on which the direct physical loss or damage oc-
curred.

E. LIBERALIZATION
If we adopt any revision that would broaden the cover-
age under this Coverage Part without additional premi-
um within 45 days prior to or during the policy period,
the broadened coverage will immediately apply to this
Coverage Part.

F. NO BENEFIT TO BAILEE
No person or organization, other than you, having cus-
tody of Covered Property will benefit from this in-
surance.

G. OTHERINSURANCE

1. You may have other insurance subject to the same
plan, terms, conditions and provisions as the in-

+(.

surance under this Coverage Part. If you do, we
will pay our share of the covered loss or damage.
Our share is the proportion that the applicable
Limitof Insurance under this Coverage Part bears
to the Limits of Insurance of all insurance cover-
ing on the same basis.
If there is other insurance covering the same loss
or damage, other than that described in 1. above,
we will pay only for the amount of covered loss or
damage in excess of the amount due from that
other insurance, whether you can collect on it or
not. But we will not pay more than the applicable
Limit of Insurance.

POLICY PERIOD, COVERAGE TERRITORY
Under this Coverage Part:
1. We cover loss or damage commencing:

a.

b.

During the policy period shown in the Decla-
rations; and
Wlthin the coverage territory.

2. The coverage territory is:
a. The United States of America (including its

territories and possessions);
b. Puerto Rico; and
c. Canada.

TRANSFER OF RIGHTS OF RECOVERY AGAINST
OTHERS TO US
If any person or organization to or for whom we make
payment under this Coverage Part has rights to recov-
er damages from another, those rights are transferred
to us to the extent of our payment. That person or or-
ganization must do everything necessary to secure our
rights and must do nothing after loss to impair them.
But you may waive your rights against another party
in writing:
1. Prior to a loss to your Covered Property or Covered

2.
Income.
After a loss to your Covered Property or Covered
Income only if, at time of loss, that party is one
of the following:
a. Someone insured by this insurance;
b. A business firm:

(1) Owned or controlled by you; or
(2) That awns or controls you; or

c. Your tenant.
This will not restrict your insurance.

Copyright, ISO Commeiclal Risk Services, Inc., i983, 1987



InG r'VLR.T. rLtASt h ..71D IT CAREFULLY.

CP 12 18 06 95

LOSS PAYABLE PROVISIONS

This endorsement modiFles insurance provided under the following:

BUILDING AND PERSONAL PROPERTY COVERAGE FORM
BUILDERS' RISK COVERAGE FORM
CONDOMINIUM ASSOCIATION COVERAGE FORM
CONDOMINIUM COMMERCIAL UNIT-OWNERS COVERAGE FORM
STANDARD PROPERTY POLICY

This endorsement changes the policy.effective on the incepNon date of the policy unless another date Is indicated below.
Endorsement effective

1 :01 A.M. standard Hme
Policy No.

Named Insured Countersigned by

fAuMarized Repmsentatlve)

SCHEDULE

Prom. Bld6. Deseripenn of
No. No. Property

Pmrisiees AppReabla
Lou Payae Lou 4nMMs Conaaet

(Name & Addras) Payabls laaa Payabls of Sale

A. When this endorsement Is attached to the STANDARD
PROPERTY POLICY CP 00 99 the term Coverage Part
In.lhis endorsement is. replaced by. the_term Policy.

The fofiowing is added to the LOSS PAYMENT Loss Con-
ditlon, as indicated in the Deciarat)ons or by an "X" In the
Schedule:
E. LOSS PAYABLE

For Covered Property In which both you and a Loss
Payee shown In the Schedule or In the Decfara(ions
have an insurable interest, we will:
1. Ad)ust bese,s wfth you; and

2. Pay any claim for loss or damage jointly bo you and
the Loss Payee, as interests may appear.

C. LENDER'S LOSS PAYABLE -

1. The Loss Payee shown in the Schedule or in the
Declarations is a creditor, Including a mortgage-
holder or trustee, whose interest In Covered Prop-
erty is established by such writteh instruments as:

a. Warehouse receipts;

b. A contractfor deed;

c. Bills of 4ading;

^ (over) CF 491
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a. rinancing sretemL , ,4; or

a. Mortgages, deeds of trust, or security agree-
ments.

2. For Covered Property In which both you and a Loss
Payee have an Insurable Interest
a. VJe will pay for covered loss or danwge to each

tow Payee In their order af pn:cedence, as
Interests may appear.

b. The toss Payee has the right to receive loss
payment even ff the toss Payee has started
foreciosure or similar action on the 'Covered
Propertx

c. If we deny your claim because of your acts
or because you have failed to comptywith the
terrns af the Coverage Part, the Loss Payee wig
stlll have the right to receive loss payment ff
the Loss Payee:

(1) Pays any premium due under this Cover-
age Part at our request ff you have failed
tDdoso;

(2) Submits a signed, sworn proof of loss
within 60 days after receMng notice from
us of your failure to do so; and

(3) Has notified us of any change in owner-
ship, occupancy or substantlai change in
risk known to the tdss Payee.

All af the terms of this Coverage Partwill then
apply direeUy to the Loss Payee

d. ff we pay the loss Payee for any loss or dam-
age and deny payment to you because af your
acts or because you have faiied to comply with
the terms af this Coverage Part

(1) The loss Peyeers rights will be transferred

-4 us m me ex[ent a me amount we pay;
and 1

(2) The Loss Payeies rights to recover the full
amount of the Loss Payee's claim will not
be impaired.

PayeeAt our optlon, we may pay to the Loss
the whole principal on the debt plus any ac-
crued interest. In this event, you will pay your
nsnaining debt to us.

3 If we cancei this poiicy, we wig give written no8ce
bo the Loss Payee at least
a. 10 days before the effeclive date of cancella-

tion ff we cancel for your nonpayment of
premium; or

b. 30 days before the effective date of cancella-
tion ff we cancel for any other reason.

4. If we elect not to renew this policy, we wlg give writ-
ten noBce to the Loss Payee at least 10 days be-
fore the expiratlon date of this poiicy.

D. CONTRACr OF SALE
L The lass Payee shown In the Schedule or in the

Declaratlons is a person or organization you have
entered a contract wfth for the sale of Covered
Property.

2. For Covered Property in which both you and the
Loss Payee have an insurable interest, we will:
a. Adjust losses with you; and
b. Pay any Gaim for loss or damage jointly to you

and the Loss Payee, as interests may appear.

3 The foiidwing is added to the OTHER INSURANCE
Condition:
For Coverqd Property that is the subject of a con-
tract aF sale, the word 'you' includes the Loss
Payee
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CAUSES OF !.OSS-SPECIAL FORM

Words and phrases that appear in quotation marl^s have special meaning. Refer to Section F.-Definitions.

A. COVERED CAUSES OF LOSS a volcano when the loss or damage is

When Special is shown in the Declarations, Covered caused by:
Causes of Loss means RISKS OF DIRECT PHYSICAL
LOSS unless the loss is:

1. Excluded in Section B. Exciusions; or

2. Limited ih Section C.; Limitations;

that follow.

B. EXCLUSIONS

1. We will-notpayfor Ioss or damage r^aused directly
or indirectlyby any 0f-the following. Such loss
or damage is excluded regardless of any other
cause orevent that.contributes eoncurrently or
in any sequence.to.the Joss. .

a. Urdinance or t"aw

The enforcement ofany 6rdinance or law:

{1). Regulating the construction,. use or re-
•.pair.9f:-Ar)y;pr9perty; or,,.

(2) lteqiiiring the tearing down of any prop-
ertjr; ihGuding the cost of.removing its
detiris, '.. -=

This exclusion,Qrdinanc-6 or Law, applies
whettieYthe ioss results from:

(1) An ordinance or9aw thatis enforced
even 'if ihe`property"bas not been

b. Earth^3iovemerrt o'i

nyeatthr^l6Yet^iiehi'(ck4r'than sink-
earthquake,' fio^ £bllapse7^sd^tYFtisan

_,Y *rl^lLder^mine,Silklsfile)lc"r earth

sT cai 4oss3o t#rat (snopt;rt)f j'

damaged; or -

(2) `Thairacreased-costs incurred to comply
with an ordinarrcecicl'a'w in the course
of construcNon-. hepair; renovation,

9femotielffrgvrdemohttortoT property, or
renidval ofits debr'r3,`iollowing a physi-

o z^ r. rtsl[tlSlpgt r{sJRgAH;bWMg-.$t)Y<i#earth
2te4t2ovan?tXitr[eatf.ttslrvbteqr4,xplosion,we

-^e :.:,{^N^IR^?lSfof3k&=-oE4arnage caused

Aa/i^^+fi^^ i^Pi^lon or effusioh.
:But if volc.anic erupti^, ekplosion or ef-

r^cE fr^1tSA^^es9r^ts Ila f uilding glass
5^:' ,7 L q1 U Cr 1 Su 2°^ t̂

` ^r G cti4q,avewlll Pay
t for^le., gvriTca,r^dar^a^e caused by that

e or volcan-so c` -^ fire45Uikfin as5^s^hk̂
}; cn.F. 2 c^o^^^^rJ> t Y e ax:
zssv q-ns Yfi^

?teRL r o ^^^^
i'.,' h< i . _

r} .it r̂ irect Joss D
t lnd'^Fo tFit eruption of

uoe^d^h9qo q^.ne r.t;tw gniMq;tins nv+o', .
^ ^i^d^^ni9fltvkr7^t4e^noyr.s ac

(a) Airborne volcanic blast or airborne
shock waves; -

(b) Ash, dust or particulate matter; or

(c) Lava flow.

All volcanic eruptions that occur within
any 168-hour period will constitute a sin-
gle occurrence:

C.

d.

Volcanic action does not include the
cost to remove ash, dust or particulate
matterthat does not^cause direct phys-
ical.loss or damage to the described
proper(y. . . . _ _

Governmental Action-

Seizureflr destructiorrofrproperty by order
of governmental authority.

But we will-pay for loss or damage caused
by or.resultingfromacts of destruction or-
-dered by governmerital_authority and taken
at the time of a fire to preventits spread, if

,: the fire would be c:overed trnder thls Cover-
age Part.

Nuclear,Hazard . ^_....
N ualeAr reaction ortadiation, or radioactive
con.tamination,'1lpwever'caused. ,

But;<fi nuclearreaet'ion orradlation, or radi-
Foactiveronta(rt,jnation; results in fire, we will
pay fpr ihe ;toss o( damage caused by that

paragsipti $ 4,^^i .,^ptfes Y4 these

Thissi^d3$s iio^^ppfy to ttie Busi-
ness 1rii.^ome-co"verag€sit3d^ctra Expense

,;;pW!^agenl^tflad,^^ea^i,Exdusion ia

"'tqb1= ^'d!teii^^ x8^a9et^rf^-tiss: > - - . .

.44 .^^_ .;:^, SG ^:•a, aTr'TS-t,:^;. _
e. Utility

T{^e.farlure;of.govigr-_or,:q_kher.?atili(y service
s4ppl+'ed tothed^,scdbedqrgmises,howev-
erOus`e. i, iJ Ag #^ilyire> 9.urs eway.from:ihe
deScPr^e7f s+ses ` °.

Fin
r.o+.. ^ ^r^[ î . 4

ButJf the faAyI^ ofpbvy8i' a'rA'mer (atility serv-
--'+eexesiitt's;iti4cbwercrd^ruse of toss, we

W14006F't4>ifis`s`^^rfffiarriage`caused by

10

rY A*rn
c e^i-s qiq^tared.orcivil war;

-a: b.i:ct2^ lydtltlS^aCfi69'bya^ilita^Xorce, includ-
lEgut ^ is 5 Yc Y,#IV8^xhinclt;"n`hg or deEending
nwob^ls ^ i93ih®tt^ftl 4t J1fS s^^G .-. , a,:;; ic
•N!sq ilivr s; toiziikSahQ? ve d:Y? ^s-25 ^F 4971
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against an actual or exp t^d attack, by
any government, sovereign or other
authority using military personnel or oth-
er agents; or

(3) Insurrection, rebellion, revolution,
usurped power, or action taken by gov-
ernmental authority in hindering or
defending against any of these.

g. Water
(1) Flood, surfacewater, waves, tides, tidal

waves, overflow of any body of water, or
their spray, all whether driven by wind
or not;

(2) Mudslide or mudflow;,

(3) Water that backs up or overflows from
a sewer, drain or sump; or

(4) Water under the ground surface press-
ing on, or flowing or seeping through:

(a) Foundations, walls, floors or paved
surfaces; •

(b) Basements, whether paved or not;
or

(c) Doors, windows or other openings.

But if Water,as deScribed ingJ (1) through
g. (4) above, results in fire, explosion or
sprinkler leakage, we will pay for the loss or
damage caused by that fire, explosion or
sprinkler Ieakage.

2. We will not pay for loss orldafnage caused by or
resulting from any of the following:

a. ArtifieiallyQenerated electrical current, in-
cluding electric arcing, that disturbs electri-
caf d'evices, apptiances or wires.

8ut if=artificially generated electrical current
results in fire, we will payfor the loss or dam-
age caused by<th'atfirb. % -

6. Delay, loss:of tise orbs`s of market.
c. $moke vapor or gas from agricultural

smudging orindustrial operations.
d.. J1) Wear apd tear;

(2) itu$t,^sorrosion, lungus;,decay, deteri-
oration;^hidden or latent defect or any
quatityep;property that causes it to dam-

- a?e or,^estrqy itself;

(8) 5mo.g;...,
(+i)?Settirr^, ,oraeking;ahrfnking or ex-
_ siohF A E

(5) Nesting or infestatiX 6r discharge or re-
lea^-dfvwastLr jirbdticfis•d'r secretions, by

FiDsects, ^Pirds, roderats orDther animals;

(6):i4echanical breakdowni!^)cluding rup-
=-ture or bursting,capsed by centrifugal

force. But if mechanical breakdown
results in elevator collision, we will pay

2

for the L_^ or damage caused by that
elevator collision;

(7) `fhe following causes of loss to personal
property:

(a) Dampness or dryness of atmos-
phere;

(b) Changes in or extremes of temper-
ature; or

(c) Marring or scratching.

But if an excluded cause of loss that is list-
ed in 2.d.(1) through (7) results in a"speci-
fied cause of loss" or building 'glass
breakage, we will pay for the toss-orldam-
age caused by that "specified cause of loss"
or building glass breakage. -

e. Explosion of steam boilers, steam pipes,
steam engines or steam turbines owned or
leased by you, or operated under your con-
trol. But if explosion of steam boilers, steam
pipes, steam engines or steam turbines
results in fire or combustion explosion, we
Will pay for the loss or tiamage caused by
that fire or cornbustion explosion. We will
also pay for loss or damage xaused by or
resulting from the explosion of gases or fuel
within the furnace of any fired vessel orwith-
in the flues or passages through which the
gases of combustion pass,.

f. Continuous or repeated seepage or leakage
of water that occurs over a,period of 14 days
or more.

g. Water, other liquids, powder,or molten.ma-
terial that leaks or.flows from plumbing, heat-
ing, air conditioning or other equipment
(except fire protective.systems) caused by
or resulting from freeiing, unless:

(1) !l'oudo your bestto malntaln heat in the
building orstu^cture;;or..

124,You dr.ain.the-equiprnentand shut off
the supply,if the,beat.ls not maintained.

h. •Dishohest or oriminal act by you, any of your
parthers,'emptoyees (including leased em-
ployees), ?Yilrectors; --:3rustees, authorized
representatives or ariyohe•to whom you en-
trust•the':ptoperty°forrany purpose:

(1)='ACYmg at©he`bk1FiOllusi&ra with others;
br r; . a

(g)_SNhether or-not oc-CUrring during the
iidurs of gmp'ibyirient;

Xtiis^exclusien_>does,@ptapply to acts of de-
struction by your•^eqiployees (including
leased einplqyees);¢.u. t-theft by employees
,(inclpd'nq leaseq efnplQySees) is not covered.

t. Voluntary parting with any property by you
or anyone else to whom you hav

56



pretense.

Rain, sn -)w, Ice or sleet to -)ersonal property
in the o>en.

k. Collapse, except as provided below in the
Additional Coverage for Collapse. But if col-
lapse results in a Covered Cause of Loss at
the described premises, we will pay for the
loss or,damage caused by that Covered
Cause of Loss.

1. Discharge, dispersal, seepage, migration, re-
lease or escape of "pollutants" unless the
discharge, di;persal, seepage,migration, re-
lease or escape.is itself caused by any of the
"Specifled causes of lo.ss." ;But if the dis-
charge, dispersal, seepage, migration, re-
lease orescape of "pollutants" results in a
"specified cause of loss;"-we will pay for the
loss or damage Laused by that, "specified
cause of loss." . - ..

3: We wil(not-piryfior-tossof-darrsagecaused by or
resultfngfrorrianyof-thefollowing, 3.a. through
3.c. But if an exeluded causeofJoss that is list-
ed 1n:3.a. ihrough.3.c. resultsin a Covered
Cause of-Loss, we will,pay for the loss or dam-
age:caused hythat Covered.Gause of Loss.

a. 4e6thercohdit)obs: Butthis exclusion only
applies +f weather conditions contribute in
anyway x,!ith.a c,ause or event excluded in
paragra,)h 1.-above to.prod.uce the loss or
damage

b. •Acts or decisiong, including the failure to act
or decide, of any person,>group, organiza-
tioq or,goverrtmeotal:body.:,,

s.; Fout> . ioadepuate oi.defectlve::

zonlnpdeve-loprtreiri, survey-(I)P(annin^
`si^d6,aain'p^^ z

(2) Deslgn; spe,cKteatroqsr--tiorkrrianship,
(:epai,rD^o nst{, ayl on Fi cref+o v a t i o n,

1) rkn7odettag, grading, ^orap?i tion;

r(3) -Maier'ralstVse51, ia r^pa(ponstruction,
'repovation c^r femodel;ng;-or

. . .•^ aµ, .,9f`; cc.,_ .'6 - ^

, Yd4}cAAainte^k^e'^=^e-`^xz;N

'^;r^f brali^ao on^r off the
^leseribe8fprernises ^s-gm^*Jo

, ^ gt ^pecral ^xt:^us_maS ^ rs; ,^.?. "',s..,p1> .

^te^plwip^t^ta^isiolasapp^or^y4ofhe speci-
c_^^

a, tusines`s9hconte jArk"1 ^xtra xpense) Cov-
: ^ ; JG terag@^nirnV 8^s^ness^fr^Gr^e (Wfthout Ex-

se Cnva^e Form, or Extra#P'i h Eĉ en r
cz ^^^1 ^rSî ae^e florm pr^ ..

-w^C _ ,^3f?`if?2S- 1tAt'Gi&:iq o i 3
zn c s^^'t^^e^Yt^ t'+9t;pay f§^c;z io g

the failure of power or other utility serv-
ice supplied to the described premises,
however r.,wsed, if the failure occurs
outside of a covered building.

But if the failure of power or other utility
service results in a Covered Cause of
Loss, we will pay.for the loss resulting
from that Covered Cause of Loss.

(2) Any loss caused by or resulting from:

(a) Damage or destruction of "finished
. stock"; or

(b) The time requiredSo reproduce "fin-
.ished stock."

This exclusioh does not apply to Extra
fxpense.

(3) Any loss causetlby or resulting from di-
rectphysicalloss or damage to radio or
televisiorr antennss (includjpg sateTlite
dishes) iand their lead,in wiring, masts
or towers; `

(4) Any increase pf.loss caused by or result-
ing from: ,.

(a) .Defay in. rebuilding, repairing or
replacing the property or resuming
"operations,":due to interference at
the location of the rebuilding, repair
nr replacement by strikers or other
persons; or.

(6)'S6spensitm;9apse or cancellation of
anyTicens€,•lease or contract. But

"af.#ie'suspension, .lapse or cancel-
676tior)Gs direc8y caused by the sus-
^ 'Onsiofi°6f"operations," we will

6bVer"s6eh'7bss that affects your
8uslncysa;IrfCUrrfe during the'-'peri-
bd;of^restoratiorPpr*A-TfAS'J _-

(5) Any F,xtRf^seGalisedfiy;orfesult-
^ : ^...tn&{rpm,^spens(or)q iap&?^r^aACella-

;tr4n qf my Acense tease or-co?tract
_keSyattd-^e^qgr}od.Pftestordtion."

^. : `(¢f' ^ray^4th^J^@ns^ueF^tfd1 fPs^

` - - b ' L^asetidl^fiiterest ^e'veTage form

ag p^i ^^ ^^Ordiriance or Law,'(lj^'Par 'ia
z a r s^ ertM60W4ppT^Yi9ffiM13i+ce 6nder this

c ^ o yyCausedi^y:

10 ;;. r .,^ M,dald^ff^ bEelNr&,.t^ft lease;
,e ' a-zclt.: hBy}t1p^y^fL}isTeF;'-I§P%Lw or cancella-

r. tr n32z° rp38k '{^iir^§i►^fie^ih^ ^r
7 ^ir' i$iI dti't tL^ s'^"

^os^uehtialloss.

r w F,orm . ^ :; .: ..

^„ „ m„ ' c^9t^}^lva#bN@^sk3sf}2S^nofap{ilyio
,c eis';,c tyL^!1L6^ar!S?e^d^r:^f^^overageForm:



t
(a) Paragraph B.1.a., .Ordinance or

Law;

(b) Paragraph B.1.c., Governmental
Action;

(c) Paragraph B.1.d., Nuclear Hazard;

(d) Paragraph B.l.e., Utility Services;
and

(e) Paragraph B.l.f., War and Military
Action.

(2) The following additional exclusions ap-
ply to insurance under this Coverage
Form:

(a) Contractual Liability
We'=wlll nbt defend any claim or
"suit;"or.pay dafriages that you are
legally liabletopay, solely by reason
of,your assumption nf liability in a
contract or agreement. But this ex-
clusioR does not,apply to a written
lease agreerflent in which you have
assumed liability for building dam-
age resultinp from an actual or at-
tempted' burglary°or robbery,
provided that:

`111) Your' assumption of liability was
^Execut.ed prior to the accident;
an'd =

(ii) The.6 rilding is Covered Proper-
ty;un ter.this Coverage Form.

(b). Nuclear . (az.aro,.

»^;.W,e.WilI,.noE.4efend any claim or

-radieactive:tsntamination, however
,•nupiear rea*ion or radiation, or
.pense.^rtlbNgation, resulting from
:"suif;',:orpayany damages, loss, ex-

LIMITATioNS^tg'f'C.
The#oflowrngJfmTtatiolrs'<^ilyto atl pblicy forms and
enzlotser€tehts ^3t^s%^[fi^7ise'stated:

1 We 4^lift ftotpa^?fb'r uis^^f 6rdamage to proper-
t^, des^fSe''anfJ"lifnited'in this section. In
adQ^Hortj y4kr4tp 16f1s that isa•con-

^qper^g^pfj^p^5yg§^r^ggg.a4sc{}bed and
ir ..limitec{n^, f ^,sr=bn'tY''.^. ^'4 t35 -̀^_ .

,cl+ ?_$teb(tt_^tj^aLes, steam engines
rgr gtear,p t►.tfbm%¢y or resulting
Efrpm n^onc^tior^vôr gv inside such
^Y)t^i^t. ^L^tve ^I afortoss o4or

^{p3f^fiage't,"s^#1 ^lfjpipifient caused by or
^5^{trp^fr9}^ftl^f, p^8gtpn-0f$a§es or fuel
inrtk^^^#a^^t^re¢t)t,;ariyfir4dves5eio wtth-

;e^t^Hfkip,s^^ass^g ^ rbugh'whichthe^ : ^^
$as^s^5fpdm^a5ta¢^

b. katel' fteating
: •c s;or ^p^^Crxfi::^d^^'iedr,:ing8rtiin-any
r'' ? °^`-,^d6ri'c)Tttsii^itit^^7^iP4r17S"'rdC'^ucfi'^oilerspr

equipment, other than an explosion,

c. The interior of any building or structure, or
to personal property in the building or struc-
ture, caused by or resulting from rain, snow,
sleet, Ice, sand or dust, whether driven by
wind or not, unless:

(1) The buitding or structure first sustains
damage by a Cbvered Cause of Loss to
its roof or walls through which the rain,
snow, sleet, ice, sand or dust enters; or

(2) The loss or damage 'is caused by or
.sesults from Shawing of snow, sleet or ice
on the buitdingror structure.

d. Bu'ild'ing materials and supplPes not attached
as part of`the buildirsg or strUcture, caused
6y or resulting from theft"r'

Howevef, this'limltation does not apply to:

(1?, Building materials and supplies held for
sale:by you; unless they are insured un-
der the Builders Risk-Coverage.Form; or

-{,2_) ^Business;Incqme coverage or fxtEa Ex-
perise-coverage.-a;

e: =Property3hat9's missirig, where the only evi-
dence of theloss or damage is a shortage
disctos"ed on'taking iri'ventory; oi other in-
st>s'nces where fheie+is ria pfiysit2l evidence

, ,tn_siaow.4Njat-.ha,ppe5red;to 1he property.

f. -Gutters and doWnsp'oiits'paused by or result-
]ng;•frorii.-iveighf+df'Silow;ice-or sleet.

;---' -
g. 'PropertytFiathas 6er'i57raPsferred to a per-

son, or to a. place outside the described
p'refhlges Qn,.tffe #5asi5 aj.unauthtirized in-
struobans s ' -,..:. - ^

2. We w{A-tn)t pay mreo 16tt4ft'in any one oc-
curten(*9or;fossizfa0adatitage36 glass that is

uildrn^.nr rpgardless of the
number o^paj5es, pl^^.pr ir^ilar units of glass.
$ubject to this $500 aggm'ate, we will not pay
rnoi'th^n ^4tDlti3b6Any{ert'a#a`e, Piate; multi-
p]e plat^ihs^iatfrfg unft,- i•^giit orsotar'heating

'i^tiv^eU^i^ifaiahr^fiikhtr^tt ^e^^t)aPplY (o:

a u L^ss or da^rlarge^y'the Aspedfied causes of
losS t:)o^v pp_^i^,

i- ^ny Irtcorire ifevarege^PSxtra Expense
^ *^2I nsiq 6:`2 3zeti, ." `. = .

3 . We will t pay for Jmssatf^r.Hlamagqao t1Se fol-

3 °f^C^̂ -^^ d by fhe
" ^secietYCau r m6 8lassp "2t^ ^ei^ 4^

bfeelraget ^ s ,.^es 3 n ,. ^ s. ,.i c.
-voC (ezns°^, baTt)^riflr 6

ooks^r^^'fi^ uLat as^-x3 ;uorlf^Yr'
^

r^
T

)4l. rj^^Et.x-7 VJ
U ^ ^ ^

^^^^^^^traCts, r3raw-

^n i e>t e s. m: •tane. d'isc.
,'df^rni ^eli'^eT:l^etii tiipoessin$, re( o[d-
1ng or5tora^ aJt^FB;: pW ^i'Y^er.;{ecofds.



c. Fragile articles such as glassware, statuaiy,
marbles, chinaware arid porcelains, if brc.-
ken. This restricHon does not apply to:

(1) Glass that is part of a building or
structure;

(2) Containers of property held for sale; or

(3) Photographic or scientific instrument
lenses.

d. Buifders' machinery, tools and.equipment
owned by you or entrusted to you; provided
such property is Covered Property.

However, this limitation does not apply:

(1) If the property is located on brwithin 100
feet of the described premises, unless
the premises is insured under the
Builders Risk Coverage Form; or ^

(2) To Business.Income coverage or to Ex-
tra Expense cbverage.

4. The special )imit shown for each category, a.
through d., is.the total limit-for loss of or dam-
age to all property in that category. Tlie special
limft applies to any one occurrence of theft,
regardless of the rypes or number of articles that
are lost or damaged in that occurrence. The spe-
cial limits are:

a. $2;5L10for furs, fur garments and garments
trimmed with fur.

b. $2;500 for jewelry, watches, watch move-
ments-jewels, pearls, precious and semi-
precious stones, bullion, gold, silver, plati-
num and other precious^atloys^ or metals.

-'This"limit does not apply''t& jewelry and
rvatalies worth $100 or'le"ss peritem.

c. $2,500 for patterns diQS,_mold5 2hd torms.

d. $250 for stamps ticketry.ir;cluding lottery
tickets held for sale, and letters of credit.

These special limits are part of, not in addition
to, the Limit of Insurance applicable to the Cov-
ered Property.

This limitation, C.4., does not apply to Business
Income coverage or to Extra Expense coverage.

5. We will not pay the cost to repair any defect to
a systein or appfiance from which water; other
liquid, powder or molten material escapes. But
we will pay the cost to repair or replace damaged
parts of fire extinguishing equipment if the
damage:

a. Results in discharge of any substance from
an automatic fire protection system; or

b. Is directly caused by freezing.

However, this limitation does not apply to Busi-
ness Income coverage or to Extra Expense
coverage.

i ne term c;overetl Cause of Loss includes the Addi-
tional Coverage-Collapse zs described and limited
in D.I. through D.5. belo;w.
1. We will pay for direct physical loss or damage

to Covered Property, :aused by collapse of a
building or any part of a buikiing insured under
this Coverage Form, if the collapse is caused by
one or more of the following: --
a. The "specified causes-of loss" or breakage

of building glass, all only as insured against
in this Coverage Part;

b. Hidden decay;
c. Hidden.insect or vermin damage;
.d. Weight of people or personal property;
e. Weight of rain that collects on a roof;
f. Use of defective material or methods in con-

struction; remodeling or renovation if the col-
lapse occurs during the course of the
construction, ramodeling or , renovation.
However, if the collapse eccurs after con-
struction, remodeling or renovation is com-
,plete and is caused in part by a.cause of loss
listed in D.l.a. through D.1.e., we will pay
for the loss or damage even if use of defec-
tive material or methods,' in construction,
remodeling or renovation, contributes to the
collapse. _

2. +fthe directphys+cal loss or damage does not in-
volve collapse of a b^ritding or any part of a build-
tng; we:wilI-payfor loss or damage to Covered
Property caused try the- col(apse of personal
property only if: .,
a. The personal property.which collapses is in-

sidedbuilding insured.under this Coverage
Formc:and - .

b. The collapse was capsed-by a cause of loss
listed in D.1.a. through D.l,f. above.

3 With respect to the;iollpwing pFoperty:
a. Outdoor radio or television antennas (includ-

ing satellite dishes) and their lead-in wiring,
masts or towers;'

b. Awnings, gutters and downspouts;
c. Yard fixtures;
d. Outdoor swimming pools;
e. Fences; ---
f. Piers, wharves and docks;
g. Beach or diving platforms or appurtenances;
h. Retaining walls; and
i. Walks, roadways and other paved surfaces;
if the collapse is caused by a cause of loss listed
in D.l.b. through D.1.f., we will pay for loss or
damage to that property only if:
a. Such loss or damage is a direct result of the

collapse of a building insured under this Cov-
erage Form; and

b



b. The property isCovered Pi, rtyunder this
Coverage Form.

'4. Collapse does not include settlmg, cracking,
shrinkage, bulging or expansion.

5. This Adtlitional Coverage, Collapse;will not in-
crease the Limits of Insurance provided in this
Coverage Part.

E. ADDITIONAL COVERAGE EXTENSIONS,

1, Property In'TianSit. This Extension applies only
to your personal property to which this form
applies.

a. You may extend the^insurance provided by
this Coverage Part to apply to yourpersonal
.property (other than property in the care,
custody or,.control of yoursalespersons) in
transit more than, 100 feet from the
described.premises. Property must be in or
on a motor vehicleyo4-own, lease or oper-
ate whilpbetween points in.the coverage ter-
ritory

b. Loss or damage`inust be-caused by or re-
sult froin oneaf thef9flowin9 causes of loss:

(1) FireIjgWiag, explosion, windstorm or
hail,.:iiot or cjvil; commotion, or van-
dalism. - - '

(2) Vehicle collision, upSet or overturn. Col-
iision rneansascidental'contact of you r
^rretudeviith ariottierwhicle'.-or object.
It4Joee Rv4meanyour.vehic)e's contact
with the,roadbed_^

Y'): J
t3) ThefTof'an entfrebale case orpackage

by foroed entry`ifito a secureiy locked
'botlyor`oompartrrYentbf^the vehicle.
There`must'be-'sible"rhaiks of the

4, ,` ^o?@ed^etttfy 2 -.; e,T .c
, cyi>1.f C4nF,n^ .s t C

c V7he mqst we wi41 payifor Iqss or darnap un-
AifeAln`s Wensronis'$$]Cf7D.

P3 1-'J.''7^fC ^ ^ lcy^ ^..^GC-t`-Y/x7•^ _ ::

-__....--
_' f ,:.,Fie•r .,P.. .- .̂Y'l273'^ 51=^:.3 = .

f E

h ei ttL'^^JC^qfr^' .^:,•^.)"^o^.E+.^„ ^ .
1'' "' ^` .,. n q . ...-.^ t-

:z s zes^^3^^,^b^x5r,3;ran`n"s^_t =

b5i^^ c. 0^ ^G^FJ2'',599+^.g ^'}}^^5^'^+ZI'^,"l3AEllt1'J..`^}t+ .'

-vo - ,. 'aorr^^e2teanL^^!1!:: rd!F b zr^t.k^ n^ ,. _ , e <,
. . .r'CmdiF's!w!:::jr..^'ai qrrLSi2tl'.+@T^r]@h^fl.c^r= n*

This Coverage L.. ension is additional insurance.
The Additional Condition, Coinsurance, does not
apply to this Extension. . .. .

2. Water Damage, Other Liquids, Powder Or Mol-
ten Material Damage. If loss or damage caused
by or resulting from coyered water or other liq-
uid, powder or'molten material damage loss oc-
curs, we will also pay the cost to tear out and
replace any part of the buildingor structure to
repair damage to the system or appliance from
which the water or other substance escapes.

F. DEFINITIONS.
'+Specified Causes of-Loss";meansthe following:

Fire; lightning; ezptosion;.windstorm or hail; smoke;
airofaft-or-vehicles; riot or civil commotion; vandal-
ism; leakage.fromfre extinguishing equipment; sink-
hole collapse; volcanicaction,;.falling objects; weight
of_snow,:ice or sleet;yuater;darnage.

1. Sinlrhole_;collapse meanS-the §udden sinking or
collapse of layd Into.underground4mpty spaces
created by tp^4 astipn of wat'sr on'limest^ or
dolomite. This cause oftoss'does nnt ihciude:
a Ttie'eo'g d# hilirsg`sinkh61R, br'I

S^9kingbr collapse_oflandinto.,m an-made
.und0ground cawties .-

2- Fallipgobyects:does,nptindudefAss.mrdamage
. tU- . . • .' =:^'. - 7^ Y!'..

a. Personal property inlhenpen; or.

b • Thejrtterjpr,,of a;,t.uiIdingJpr3.tructure, or
prpperty insi,deaibjti)djragtxstructure, un-
less the rciof oran, oµtsidea4J of the build-
,rrjg or strucfUre rs first damaged by a falling_ ^.obre^t.,^ , , y,

^. iNatgrdatnageJneans,accader}ta1-discharge or
_• leaka$e,af water,.srgleanj as; rthe-direct result of

the brealt(ng a,part qf qrack{crg tff;,any _part of a
sysfemprapptl4neg (pther than a'x5um-p system
anciudmg it5 ie>ate5 equl(5me^t er3d pbrts) con-

: iteft5^ng w^fen?li siebrh« ?a C d w. b

. ^ ^,;:jr.^l^`ai^vs^:?cEwc^StJ^^^•::.+s '^-...̂-n,.Sr ^>,.-' ,
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BUILDING AND PERSONAL PROPERTY COVERAGE FORM

Various provlsions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and what
is and is not covered.

Throughout this policy the words "you" and "your" refer to the Named Insured shown in the Declarations. The words
"we," "us" and "our" refer to the Company providing this insurance.

Other words and phrases that appear in quotation marks have speclal meaning. Refer to SECTION H-DEFINITIONS.

A. COVERAGE

We will pay for direct physical loss of or damage to
Covered Property at the premises descrlbed in the
Declarations caused by or resu@ing from any Covered
Cause of Loss.

1. Covered Property

Covered Property, as used In this Coverage Part,
means the type of property described in this sec-
tion, A.1., and limited in A.2., Property Not Cov-
ered, If a Limit of Insurance is shown in the
Declarations for that type of property.

a. Building, meaning the building or structure
described in the Declaratlons, including:

(1) Completed additions;

(2) Fixtures, including outdoor fixtures;

(3) Permanently installed:

(a) Machinery and

(b) Equipment;

(4) Personal property owned by you that is
used to maintain or service the building
or structure or its premises, including:

(a) Fire exf)nguishing equipment;

(b) Outdoor furniture;

(c) floor coverings; and

(d) Appliances used for refrigerating,
ventilating, cooking, dishwashing or
laundering;

(5) If not covered.by other Insurance:

(a)-Adtlifions.undetconstfuction, alter-
ationsandiepairs3othe building or

_ <-;^tructuret;f::^;.^.:.•:

tb) Materiats;eq"uiFiraefii:, supplies and
femporar^ sttgcturES; cn or wtthin
100 feet of the:descfibecl premises,

,:mwsed;(oi^makirtg additions, altera-
#iong orfrepairs:to the'building -or

^r•.^;;=..,ztiG'atfacture,^ata^,.s'4 !S;
;It,:eb. <:Ynur Business Personal Property located in

ar on .ttie building dest,eibediiri the Deciara-
ievo^^cnrt0e&WjDE3fifa 4ehicle) within

100 feet of the described premises, consist-
ing of the folloWing unless otherwise speci-
fied In the Declarations or on the Your
Business Personal Property-Separation of
Coverage form: •

(1) Furniture and fixtures;

(2) Machinery and equipmeht;

(3) "Stock";

(4) All other personal prpperty owned by
you and used in your business;

(5) Labor, materials or services furnished or
arranged by you on personal property of
others;

(6) Your use interest as tenant in improve-
ments and betterments. Improvements
and betterments are fixtures, alterations,
Installations or additions:
(a) Made a part of the building or struc-

ture you occupy but do not own;
and

(b) You acquired or made at your ex-
pense but cannot legally:remove;

(7) Leased persdnal property for.which you
have a-contractuai responsibility to in-
sure, untessotberwise provided for L n-
der Personal P-rbperty oMhers.

c. Personal Property of Other;:i:hat is:

(1) In''yqu'rcare, custody or control; and'

(2) Located in orbtiYhetuitding described
iri theDeclaiat7ons or in$he open (qr in
a yehic(e) viRhin.:3o0 W of the .de-
scribed,p.rerrrises:'

=i^owev efYtitir$ayriienf^orloss of ar damage
to;personal pr`opei#y of nthers will oniybe {or
ttte accOtrnt•4fthe tawner Pf.the property.

2. Property Nct Covered'^

Covered Prooe`tydoesriot'includet - -r
^....J...-J.

.a. Accourits;-iiilis,.,cursen_cy_deeds, food
st,amPs Ar9th.er evidenses of debt, money,

`. fiotqs.zlr::s^clii9Ge^:`. iditery lickets held !oc
e'±iqt-sp00ie^;

. :. : _ . : .. ... .. .. . rv^ ..[ -"•,

Er.`. a^&'f^FYfcq$IrG``rifts*"r.fbC3r ^fFi y+s
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b. Animals, unless owned by t ,rs and board-
ed by you, or if owned by you, only as "stock"
while inside of buildings;

c. Automobiles held for sale;
d. Bridges, roadways, walks, patios or other

paved surfaces;
e. Contraband, or property in the course of ille-

gal transportation or trade;
f. The cost of excavations, grading, backfilling

g•

or filling;
Foundations of buildings, structures, ma-
chinery or boilers if their foundations are
below:
(1) The lowest basement floor; or
(2) The surface of the ground, if there is no

basement;
h. Land (including land on which the property

is located), water, growing crops or lawns;
1. Personal property while airborne or water-

1•
k.

borne;
Bulkheads, pilings, piers, wharves or docks;
Property that Is covered under another cov-
erage form of this or any other policy In
whlch It is more specifically described, ex-
cept for the excess of the amount due
(whether you can collect on it or noO from
that other insurance;

t. Retaining walls that are not part of a building;
m. Underground pipes, flues or drains;
n. The cost to research, replace or restore the

information on valuable papers and records,
including those which exist on electronic or
magnetic media, except as provided in the
Coverage Extensions;

'o. Vehicles or self-propelled machines (includ-
Ing aircraft or watercraft) that:
(1) Are licensed for use on public roads; or
(2) Are operated prlncipally away from the

. described premises,
This paragraph does not apply to:
(1) Vehicles or self-propelled machines or

autos you manufacture, process or
warehouse;

(2) V.ehicles .or_-Self.prqpelled machines,
other than autos, you hold for sale; or

(3) Rowboats or canoes out of water at the
described, premises;

p. The following property while outside of
twildings: -
(1) Grain, hay, straw or other crops;
(2) Fence's,'radio or televi'sion antennas (in-

cluding satellite dishes) and their lead-
in eJiring, masts or towers, signs (other
than signs attached to buildings), trees,
shrubs or plants (other than "stock" of

2

trees, -..^ubs or plants), all except as
provided in the Coverage Extensions.

3. Covered Causes Of Loss

See applicable Causes of Loss Form as shown
in the Declarations,

4. Additional Coverages
a. Debris Removal

(1) We will pay your expense to remove de-
bris of Covered Property caused by or
resulting from a Covered Cause of Loss
that occurs during the policy period. The
expenses will be paid only if they are
reported to us in writing within 180 days
of the date of direct physical loss or
damage.

(2) The most we will pay under this Addi-
tional Coverage is 25% of:
(a) The amount we pay for the direct

physical loss of or damage to Cov-
ered Property; plus

(b) The deductible ln this policy ap-
plicable to that loss or damage.

But this limitation does not apply to any
additional debris removal limit provided
in the Limits of Insurance section.

(3) This Additional Coverage does not ap-
ply to costs to:'
(a) Extract "pollutants" from land or wa-

ter; or
(b) Remove, restore or replace pollut-

ed land or water.
b. Preservation of Property

If it is necessary to move Covered Property
from the described premises to preserve it
from loss or damage by a Covered Cause of
Loss, we will pay for any dlrect physical loss
or damage to that property:
(1) While, it is being moved or whlle tem-

porarily stored at another location; and
(2) Oniy if the loss or damage occurs with-

in 30 days after the property is first
moved.

c. Fire Department Service Charge
When the fire department Is called to save
or protect Covered Property from a Covered
Oause of Loss, we will pay up to $1,000 for
your liability for fire department service
charges:
(1) Assumed by contract or agreement prl-

or to 1oss; or
(2) Required by local ordinance.
No DeduCtible -applles. to #his Additional
Coverage.

d. Pollutant'Clean Up and Removal
We will pay your expense to extract "pollu-
tants" from land or water at the.described

H
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premises if the ..,scharge, dispersal, seep-
age, migration, release or escape of the "pol-
lutants" is caused by or results from a
Covered Cause of Loss that occurs during
the policy period. The expenses will be paid
only if they are reported to us in writing within
180 days of the date on which the Covered
Cause of Loss occurs.

This Additional Coverage does not apply to
costs to.test for, monitor or assess the exis-
tence, concentration or effects of "pollu-
tants." But we will pay for testing which is
performed In the course of extracting the
"pollutants" from the land or water.

The most we will pay under this Additional
Coverage for each described premises is
$10,000 for the sum of all covered expenses
arising out of Covered Causes of Loss occur-
ring during each separate 12 month period
of thfs policy.

5. Coverage Extensions

Except as otherwise provided, the following Ex-
tensions apply to property located in or on the
building described in the Declarations or in the
open (or in a vehicle) wfthin 100 feet of the
described premises.

If a Colnsurance p.ercentage of 80% or more or,
a Value Reporting period symbol, is shown in the
Declarations, you may extend the insurance
provided by this Coverage Part as follows:

a. Newly Acquired or Constructed Property

(1) You may extend the insurance that ap-
plies to Building to apply to:

(a) Your new buildings while being built
on 4he described.premises; and

(b) Buildings you acquire at locations,
other than the described premises,
intended for:

(i) Siniitar 'use as the building
described in the Declaratlons;

(ii) Use as a warehouse. -
The mostwewitl payforfas's or:tlamage
under this £xterLSipn: is $250,000 at
Fech'-buflOng. '= : : : .

(2) You may extend the insurance that ap-
plles to Your BusinessP,ersonal Property
to a.pply,t6 that.propeityat any iocation
you'acquire o'fher thari atTairs or exhi-
bitibns:

I;.;:...-, .
The most we will payfor foss or damage
,underihis Extension i5'$100,000 at

`eachtiuiiding:'=" ';{

{3) lnsurance^under this.Ertension for each
newly aoquired.P^.constructed proper-

r

ty will end when any of the following first
occurs:
(a) This poiicy expires;
(b) 30 days expire after you acquire or

begin to construct the property; or
(c) You report values to us.
We wiil charge you additional premium
for values reported from the date con-
struction begins or you acquire the
property..

b. Personal Effects and Property of Others
You may extend the insurance that applies
to Your Business Personal Property to apply
to:
(1) Personal effects owned by you, your

officers, your partners or your em-
ployees. This extension does not apply
to loss or damage by theft.

(2) Personal property of others inXourtare,
custody or control,-^

The most we witl pZi-yfor foss'or damage un-
der this Fxtenslon is $2,500 at each de-
scribed premises. Our payment'for loss of
or damage to personal property nf others will
only be for the account of the owner of the
property.

c. Valuable Papers and Records - Cost of
Research

You may extend the Insurance that applies
to Your Business Personal Property to apply
to your costs to research, replace or restore
the lost Information oniost or damaged valu-
able papers and records, including.those
which exist on electronic or magnetic media,
for which dupllcates do not exist. The most
we will pay under this Extension 9s $2,500
at each descrlb8d premises, unless a higher
limit is show,n.in the Declarations.

d. Property Off-Premises
You may extend the insurance provided by
this Coverageform to apply to your Covered
Property, omer:than "stock;" that is tem-
porarily at a toration youdo not own, lease,
or operate. This Extension does not apply to

.,Covered •. P rope.rty:
(1l4noronavghicfe;-
(2) Jn the care,:custody or controf of your

safespersoqs; or •
(3) At any fair or exhibition,-;•^zr-
The most-wewill payforloss or damage un-
•der•this:Egtension.is $10,000.

E. 0utdoor Property ' . : . ::
`ou mi(y ez^enif theJn'surarice provided by
this Coverage Form-to apply toyour outdoor

' fences, iadio and tefev)siori antennas (in-
` 'ctiudng sateifite ijisties),-slgns (o`ther th`an
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signs attached to building ;rees, shrubs
and plants (other than "stock" of trees,
shrubs or plants), including debris removal
expense, caused by or resulting from any of
the following causes of loss if they are Cov-
ered Causes of Loss:
(1) F)re;
(2) Lightning;

(3) Explosion;

(4) Riot or Civil Commotion; or
(5) Aircraft.
The most we will pay for loss or damage un-
der this Extension is $1,000, but not more
than $250 for any one tree, shrub or plant.
These limits apply to any one occurrence,
regardless of the types or number of items
lost or damaged in that occurrence.

Each of these Extensions is additional insurance. The
Additional Cohdition, Coinsurance, does not apply to
these Extensions.

B. EXCLUSIONS AND LIMITATIONS
See applicable Causes of Loss Form as shown in the
Declarations.

C. LIMITS OF INSURANCE
The most we will pay for loss or damage in any one
occurrence Is the applicable Limit of Insurance
shown in the Declarations.

The most we will pay for loss or damage to outdoor
signs attached to buildings is $1,000 per sign in any
one ot:currence.
The limits applicable to the Coverage Extenslons and
the Fire Department Service Charge and Pollutant
Clean Up and Removal Additlonal Coverages are in
addition to the Limits of Insurance.
Payments under the following Additional Coverages
will not increase the applicable Limit of Insurance:
1. Preservation of Property;or
2. Debris Removal; but If:

a. The sum of direct physical loss or damage
and debris removal expense exceeds the
Limit of Insurance; or

b. The debris removal expense exceeds the
amountpayable under the 25% Iimitation In
the Debris Removal Additional Coverage;

we will pay up to an additional $10,000 for each
location in any one occurrence under the Debris
Removal Additional Coverage.

D. DEDUCTIBLE

We will not pay for loss or damage in any one occur-
rence until the amount of loss or damage exceeds
the Deductible shown in the Declarations. We will
then pay the amount of loss or damage in excess of
the Deductible, up to the applicable Limit of Insur-
ance, after any deduction required by the Coinsur-
ance condition or the Agreed Value Optional Cover-
age.

4

When the occurrenc.., rnvolves loss to more than one
item of Covered Property and more than one Limit
of Insurance applies, the Deductible will reduce the
total amount of loss payable if loss to at least one item
is less than the sum of (1) the Limit of Insurance ap-
plicable to that item plus (2) the Deductible.
Example No. 1:

(This example assumes there is no coinsurance
penalty,)

Deductible: $250
Limit of Insurance-Bldg. 1: $60,000
Limit of Insurance-Bldg. 2: $80,000

Loss to Bldg. 1: $60,100
Loss to Bldg. 2: $90,000

The amount of loss to Bldg. 1($60,100) is less than
the sum ($60,250) of the Limit of Insurance applica-
ble to Bldg. 1 plus the Deductible.
The Deductible will be subtracted from the amount
of loss in calculating the loss payable for Bldg. 1:
$60,100

250
$59,850 Loss Payable-Bldg. 1

The Deductible applies once per occurrence and
therefore is not subtracted In determining the amount
of loss payable for Bidg. 2. Loss payable for Bldg.
2 is the Limit of Insurance of $80,000.

Total amount of loss payab)e: $59,850 + 80,000
a $139,850
Example No. 2:
(This example, too, assumes there is no coinsurance
penalty.)
The Deductible and Llmits of Insurance are the same
as those in Example No. 1.
Loss to Bldg. 1: $70,000 (exceeds Limit of Insur-

ance plus Deductible)
Loss to Bldg. 2: $90,000 (exceeds Limit of Insur-

ance plus Deductible)
Loss Payable-Bidg. 1; $60,000 (Limit of Insur-

ance)
Loss Payable-Bldg. 2: $80,000 (Limit of Insur-

ance)
Total amount of loss payable: $140,000

E. LOSS CONDITIONS
The following condltions apply in addition to the Com-
mon Policy Conditions and the Commercial Proper-
ty Conditions.
1, Abandonment

There can be no abandonment of any property
to us.

2. Appraisal
If we and you disagree on the value of the prop-
erty or the amount of loss, either may make writ-
ten demand for an appraisal of the loss. In this
event, each partywill select a competent and im-
partial appraiser. The two appraisers will select



an umpire. If they cai.. .rt agree, either may re-
quest that selection be made by a judge of a
court having jurisdiction. The appraisers will state
separately the value of the property and amount
of loss. If they fail to agree, they will submit their
differences to the umpire. A decision agreed to
by any two will be binding. Each party will:

a. Pay its chosen appraiser; and

b. Bear the other expenses of the appraisal and
umpire equally.

If there is an appraisal, wewill still retain our right
to deny the claim.

3. Duties In The Event Of Loss Or Damage

a. You must see that the following are done in
the event of loss or damage to Covered
Property:

(1) Notify the police if a law may have been
broken.

(2) Give us prompt notice of the loss or dam-
age. Include a descrtption of the prop-
erty involved.

(3) As soon as possible, give us a descrip-
tion of how, when and where the loss or
damage occurred.

(4) Take all reasonable steps to protect the
Covered Property from further damage,
and keep a record of your expenses
necessary to protect theCovered Prop-
erty, for-consideration in the settlement
of the claim. Thls wlll not increase the
Limit of Insurance: However, we will not
pay for any subsequent loss or damage
resulting from a cause of loss that i's not
aCovered Cause of Loss. Also, if feasi-
Dle, set the damaged property aside and
in the best possibie order for exami-
nation.

(5)'Rt6ur request, give us complete inven-
tories of the damaged and undamaged
'propeity: Anciude :quantities, costs,
walues arid amount of )oss claimed.

16)',As'6fiten as'aybe reasonably required,
tiertnitu5to4iispect the property prov-
+ng the:'tos4*.Aamage.and examine
yeuc books ared record{..:

-fiiso ' permit i?sr#o=take"sarnples of
tfamaged.and undamaged property for
Jrrspectioj3,.Sest^^g aad-analysis, and
permit •Ls 3o.;make,. eopjes from your
books and • records. ._..., :

47) 'Send Ls a Signed,;sworn proof of loss
containingthe ir7formation we request to
investigate the claim. You must do this
vtithinbOdays^afteimauraequest. We will
supply you' with 'tfie,necessa ry . forms.

a5

(5 boperate with us in the investigation or
settlement of the claim.

b. We may examine any insured under oath,
while not in the presence of any other in-
sured and at such times as may be reason-
ably required, about any matter relating to
this Insurance or the claim, including an in-
sured's books and records. In the event of
an examination, an insured's answers must
be signed.

4. Loss Payment

a. In the event of loss or damage covered by
this Coverage Form, at our option, we will
either:

(1) Pay the value of lost or damaged pro-
perty;

(2) Pay the cost of repairing or replacing the
lost or damaged property, subject to b.
below; r -

(3) Take all or any part of tCe property at an
agreed or appiaised value; or

(4) Repair, rebuild or replace the property
with other property of like kind and qual-
ity, subject to b. below.

b. The cost to repair, rebuild or replace does
not include the increased cost attributable
to enforcement of any ordinance or law
regulating the construction, use or repair of
any property.

c. We will give notice of our intentions within
30 days after we receive the sworn proof of
loss.

d. We will not pay you more than your finan-
cial Interest in the'Covered Property.

e. We may adjust losses with the owners of lost
or damaged prope,rty If other than you. If we
pay the owners,such payments will satisfy
your claims against+us for the owners' prop-

--erty. We wUl notpay the.-owners more than
_their financlal^ )nterest in the Covered
Pfop.erty. •.

f. ..-We nia'y elect to:defend-you against suits
arising from c(airnsof own.ers of property. We
wiii do this a>' ou[ expense.

g. -We+,Jilliayforcovered loss or damage within
30 days.afterwe receive, fhe sWorn proof of
loss, P you, have compifed with all of the
terms of tjiis Coverage Part •and: •

.:::5
d l) yWe.kave Feached agreement wfth ybu vn

thearr♦ount;pf_IOSS; or

(2) An appraisai award fiasJ)een made.

- 4. Recovered Pioperty .. ^s ... ..

if either yoU or we reaoVetany property after loss.
settleineht;thatparty- must givettie other prompt



notice. At your option,• A property will be
returned to you. You must then return to us the
amount we paid to you for the property. We will
pay recovery expenses and the expenses to re-
pairthe recovered property, subject to the Limit
of Insurance.

6. Vacancy

a. Description of Terms
(1) As used in this Vacancy Condition, the

term buliding and the term vacant have
the meanings set forth in (1)(a) and
(1)(b) below:
(a) When this policy is issued to a ten-

ant, and with respect to that tenant's
interest in Covered Property, build-
ing means the unit or suite rented
or leased to the tenant. Such build-
ing Is vacant when it does not con-
tain enough business personal
property to conduct customary
operations.

(b) When this policy is issued to the
owner of a building, building means
the entire building. Such building is
vacant when 70% or more of its
square footage:
(I) Is not rented; or

(ii) Is not used to conduct cus-
tomary operations.

(2) Buiidings under construction or renova-
tion are not considered vacant.

b, Vacancy Provisions
If the building where loss or damage occurs
has been vacant for more than 60 consecu-
tive days before that loss or damage occurs:
(1) We will not pay for any loss or damage

caused by any of the following even If
they are Covered Causes of Loss:
(a) Vandalism;
(b) Sprinkler leakage, unless you have

protected the system against
freezing;

(c) Building glass breakage;

(d) Water damage;

(e) Theft; or
(f) Attempted theft.

(2) With respect to Covered Causes of Loss
other than those listed in b.(1)(a)
through b.(1)(f) above, we will reduce
the amount we would otherwise payfor
the loss or damage by 15%.

7. Valuation
We wll I determine the value of Covered Property
in the event of loss or damage as foliows:
0. At actual cash value as of the time of loss

or dai,..,ge, except as provided in b., c., d.,
e. and f. below.

b. If the Limit of Insurance for Building satis-
fies the Additional Condition, Coinsurance,
and the cost to repair or replace the
damaged building property is $2,500 or less,
we will pay the cost of building repairs or
replacement.

The cost of building repairs or replacement
does not include the increased cost at-
tributable to enforcement of any ordinance
or law regulating the construction, use or re-
pair of any property. However, the following
property will be valued at the actual cash val-
ue even when attached to the building:

(1) Awnings or floor coverings;

(2) Appliances for refrigerating, ventilating,
cooking, dishwashing or laundering; or

(3) Outdoor equipment or furniture.

c. "Stock" you have sold but not delivered at
the selling price less discounts and expenses
you otherwise would have had.

d. Glass at the cost of replacement with safety
glazing material if required by law.

e. Tenant's Improvements and Betterments at:

(1) Actual cash value of the lost or damaged
property if you make repairs promptly.

(2) A proportion of your original cost if you
do not make repairs promptly. We will
determine the proportionate value as
follows:

(a) Multiply the original cost by the
number of days from the loss or
damage to the expiration of the
lease; and

(b) Divide the amount determined in (a)
above by the number of days from
the installation of improvements to
the expiration ef the lease.

If yourlease contains a renewai option,
the expiration of the renewal option peri-
od will replace the expiration of the lease
In this prpcedure.

(3) Nothing 'd others pay for repairs or
replacement.

f. Valuable Papers and Records, including
those Which exist on electronic or magnetic
media (other than prepackaged software
programs), at the cost of:

(1) Blank materials for reproducing the
recordsr and

(2) Labor to transcribe or copy the records
yahen there is a duplicate.

6
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F. ADDITIONAL CONDITIO,,
The following conditions apply in addition to the Com-
mon Policy Conditions and the Commercial Proper-
ty Conditions.
1. Coinsurance

If a Coinsurance percentage is shown in the
Declarations, the following condition applies.
a. We will not pay the full amount of any loss

if the value of Covered Property at the time
of loss times the Coinsurance percentage
shown for it in the Declarations is greater
than the Limitoflnsuranceforthe property,
Instead, we will determine the most we will
pay using the following steps:
(1) Multiply the value of Covered Property

at the time of loss by the Coinsurance
percentage;

(2) Divide the Limit of Insurance of the prop-
erty by the figure determined in step (1);

(3) MU{tiply the total amount of loss, before
the application of any deductible, by the
figure determined in step (2); and

(4) Subtract the deductible from the figure
. determined in step (3).

We will pay the amouht determined in step
(4) or the limit of insurance, whichever is
less. For the: remainder, you will either have
to relyon other insurance or absorb the loss
yourself..
Example No. 1 (Underinsurance):
When:
The value of.the
property is $250,000

The Coinsurance
percentage for It is 80%

The Limit of Insur-
ance for It is $100,000
The Dedtlctibl@ is, $250
the amount of los5•Js $ 40,000
Step (1):,$250,0QQ X 80% _ $200,000
(the mi.riirritim, atr(ouh), iof insurance to
meet your,^oirisurafic^ iepulrements)
Step (2): $100:f)QO =.$2,00000 = .50
Step (3): $ 40,00Q ;u-,,bD .= $20,000
Step (4):.,$20,000,.-:4250 = $19,750

= _ WewNl. payro Morethan $19,750.. The re-
maining $20,250 is not covered.
Example No. 2z(Adequate dnsurance):
WheO± -:. u_ ...,..

,1hp'vp1Ue i^f''the
p70 {ierry V. r n_ a : j s; $250 000.... _^ • .. ,._r ^,
7`tie^ofnsuroaiic'e'^` `_.
-percentape for It is
Tfie'Ltrfiit bfi`insi'roc,
ance'faiFfif=fsp snx;e' ,t.

T#fe f3ediiCtibie
The amountflfdosjisst•r. tE;

80%

$200,000
$250

$ 40,000 : w .rt <-by>ldtng•or^stiurfitr^s6 ,^s
g7

T )iinimum amount of insurance to meet
your Coinsurance requirement is $200,000
($250,000 x 80%). Therefore, the Limit of
Insurance in this Example is adequate and
no penalty applies. We will pay no more than
$39,750 ($40,000 amount of loss minus the
deductible of $250).

b. If one Limit of Insurance applies to two. or
more separate items, this condition will ap-
ply to the total of all property to which the
limit applies.
Example No. 3:
When:
The value of the property is:
Bldg. at Location
No. 1 $ 75,000
Bldg. at Location
No. 2 $100,000
Personal Property at
Location No. 2 ^-$ 75;D00

$250,000
The Coinsurance
percentage for It Is 90%

The Limit of Insur-
anee for Buildings
and Personal Prop-
erty at Locatlon
Nos. 1 and 2 is 180,000

The Deductible is $1,000
The amount of loss is:
.Btdg, at Location
No. 2 $30,000
Personal Property at
Location No. 2 $20,000

$50,000
Step-dl): $250,000 x 90% _ $225,000
(the•mi'nimum amount of insurance to

.meet your Goinsurance requirements and
to avoid the penalty- stwwn below)
Step (2): $180,000 ..-:$225,000 = .80
Step (3): $50d00 x :80 - ;$40P00
:Step (4): $40,000--'$1•,000 = $39,000.
We.svillpayric'more thari$39,000. The re-
_m@ining $11,000 is^hot-covered.

2. Mortgageholders3`^ti83vJ,: Sa! C;`3^ ;

- a: 'The tersn "rtior2gagehold'er"•Irtcludes ttust-
.IC'.';e^.^E;

b. We will pay for covenea•fo"sss^Or damage
. ^ :•..,E : _; to bu ildingsqrsttucture; tg.8ach^rnortgage-

n, hczld^ shr^yp,io^e Dp^larations in their or-
ini;^, r: e^rcDf Pfepeder^e^a^erests may appear.

x:+- Tfie3n©r^gagehotdr has3he[Ight to receive
^ Joss;payme.nf,^+enrbthemortgageholder has

,c,•' ;sWrted foredosure^r•slmlfar action on i;he



d. If we deny your claim becai.. ^ of your acts
or because you have failed to comply with
the terms of the Coverage Part, the mort-
gageholder will still have the right to receive
loss payment If the mortgageholder:

(1) Pays any premium due under this Cov-
erage Part at our request if you have
failed to do so;

(2) Submits a signed, sworh proof of loss
within 60 days after receiving notice
from us of your failure to do so; and

(3) Has notified us of any change in owner-
ship, occupancy or substantial change
In risk known. to the mortgageholder.

All of the terms of this Coverage Partwiil then
apply directly to the mortgageholder.

e. If we pay the mortgageholder for any loss or
damage and deny payment to you because
of your acts or because you have failed to
comply with the terms of this Coverage Part:

(1) The mortgageholder's rights under the
mortgage will be transferred to us to the
extent of the amount we pay; and

(2) The mortgageholder's right to recover
the full amount of the mortgageholder's
claim will not be impaired.

At our option, we may pay to the mortgage-
holder the whole principal on the mortgage
plus any accrued interest. In this event, your
mortgage and note will be.transferred to us
and you wlll pay your remalning mortgage
debt to us.

f. If we cancel this policy, we will give written
notice to the mortgageholder at least:

(1) 10 days before the effective date of can-
cellation 'rf we cancel for your nonpay-
ment of prpmium;-or.

(2) 30 days before the effective date of can-
cellation if we cancel' for any other

-iEason,
g. If we etect not to renew this policy, we will

give w.ritten notice m the mortgageholder at
IAast'10 days before the expiration date of
th(s poticy,

G. OPTIONAL COVERAGES .. ,.; .,, . ..

If shown. in the Ueo)aTations, the #ollowing Optional
Coverages apply separately to each item.

1. AQreed Vatue .,, . .
a. Tfie Additionat Coridition;^oinsurance, does

iiot apply to 0.overed froperfy to which this
^pYipnaf Cove?age appiies.-We will pay no
.trlore3or Wss^qf oT;damage to that property

°,ihan theproporlion.that_the Limit of Insur-
ancei'Underthis Goverage,.Part for the prop-
erty bears to#he Agreed. Value shown for it

8

in the DeclaJons.
b. If the expiratlon date for this Optional Cov-

erage shown in the Declarations is not ex-
tended, the Additional Condition, Coinsur-
ance, is reinstated and this Optional Cover-
age expires.

c. The terms of this Optional Coverage apply
only to loss or damage that occurs,
(1) On or after the effective date of this Op-

tional Coverage; and
(2) Before the Agreed Value expiration date

shown in the Declarations or the policy
expiration date, whichever occurs first.

2. Inflatlon Guard
a. The Umitof Insurance for property to which

this Optional Coverage applied will automat-
icatly increase by the annual percentage
shown in the Declarations.

b. The amount of increase will be:
(1) The Limit of Irfsurance that applied-off

the most recent of the policy Inception
date, the policy anniversary date, or any
other policy change amending the Lim-
it of Insurance, times

(2) The percentage of annual increase
shown in the Declarations, expressed as
a decimal (example: 8% is .08), times

(3) The number of days since the beginning
of the current policy year or the effec-
tive date of the most recent policy
change amending the Limit of Insur-
ance, divided by 365.

Example:
IP:
The applicable Limit

of Insurance is
The annual percentage

increase 1s
The numb;er of days

since the beginning
pf the policy year
(or last policy
change) Vs

8%

146
The amovnt of increase is

$100,o00x.08z146+ 365=
$3,200

3. 'iteplaeeiiientrCost 'f' ` ''
a. Replacement Cost (without deduction for

depreciation) replades qctual Cash Value in
the Loss Condition, Valuatlon, of this Cover-
age Form

b. This Optfonai Coyerage does not apply to:
(1) Persotial property oVothers;
(2) Contents ,of a residence;
(3) Mariusbripts;

$100,000



(4) Works of art, an, es or rare articles,
including etchings, pictures, statuary,
marbles, bronzes, porcelains and bric-
a-brac; or

(5) "Stock", unless the including "Stock"
option is shown in the Declarations.

c. You may make a claim for loss or damage
covered by this insurance on an actual cash
value basis instead of on a replacement cost
basis. In the event you elect to have loss or
damage settled on an actual cash value ba-
sis, you may still make a claim for the addi-
tional coverage this• Optional Coverage
provides if you notify us of your intent to do
so within 180 days after the loss or damage.

d. We will not pay on a replacement cost basis
for any loss or damage:

(1) Until the lost or damaged'property is ac-
tually repaired or replaced; and

(2) Unless the repairs or replacement are
made as soon as reasonably possible af-
ter the loss or damage.

e. We will not pay more for loss or damage on
a replacement cost basis than the least of
(1), (2) or (3), subject to f. below:

(1) The Limit of Insurance applicable to the

Ic pr damaged property;
(2) The cost to replace, on the same

premises, the lost or damaged property
with other property:

(a) Of comparable material and quali-
ty; and

(b) Used for the same purpose; or

(3) The amount you actually spend that is
necessary to repair or replace the lost
or damaged property.

f. The cost of repair or replacement does not
include the increased^cost attributable to en-
forcement of any ordinance or law regulat-
ing the construction, use or repair of any
property.

H. DEFINITIONS

1. "Pollutants" means any solid, liquid, gaseous or
thermal irritant or contaminant, including smoke,
vapor, soot, fumes, acids, alkalis, chemicals and
waste. Waste includes materials to be recycled,
reconditioned or reclaimed.

2. "Stock" means merchandise held In storage or
for sale, raw materials and in-process or finished
goods, including supplies used in their packing
or shipping.

9
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