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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

Plaintiff-Appellee,

V.

KEVIN KEITH,

Defendant-Appellant.

Supreme Court Case No. 96-1149

Case No. 94-CR-0042

This is a capital case.

Keith's Response in Opposition
to State's Motion to Set Execution Date

Kevin Keith opposes the State's motion to set his execution date. Keith is actually

innocent, and he currently has two Motions in Support of Jurisdiction pending in front of this

Court. Both involve issues of improperly suppressed evidence in violation of Brady v.

Maryland, 373 U.S. 83 (1963), and the State's knowing use of false evidence in violation of

Napue v. Illinois, 360 U.S. 264 (1959). This Court should deny the State's motion to set Keith's

execution date.

Respectfully submitted,

OFFICE OF THE
OHIO B IC

By::
Rache Troutman (0"0^6741)
Assistant State Public Defender
Rachel.troutinan@opd.ohio.gov
Counsel of Record

Tysor leming ( 135)
Assistant State Public Defender
Tyson.fleming@opd.ohio.gov

250 E. Broad Street, Suite 1400
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Columbus, Ohio 43215
Telephone: (614) 466-5394
Fax: (614) 644-0708
COUNSEL FOR KEVIN KEITH

Memorandum in Support

This Court should deny the State's motion to set Kevin Keith's execution date. Despite

the State's assertion that Kevin Keith has exhausted his available means of litigation, this Court

has not yet ruled on either of Keith's two Motions in Support of Jurisdiction, case numbers 2008-

0665 and 2009-0105. Both concern Keith's innocence, the State's failure to disclose evidence

favorable to Keith, and the presentation of false testimony at Keith's trial. Apparently, the State

wants to execute Keith before having to answer the legitimate questions he has raised.

Keith will simply have to rely on the two motions pending before this Court to provide

the detailed reasons for this Court to deny the State's motion. Unfortunately, the Assistant

Crawford County Prosecutor served Keith's counsel at their former address (see Exh. 1

attached), and it took several days to be re-routed to the current office of the Ohio Public

defender.' Counsel of Record Rachel Troutman obtained the State's motion when she retrieved

her legal mail at 6:15 p.m. on Friday, July 17. A separate copy had not been served upon co-

counsel, and Attorney Troutman had been out of the office at the Ohio State Penitentiary that

day.

Keith needs a new trial - not a clemency hearing. It is true that if this Court schedules

Keith's execution, he could present his evidence to the Parole Board and the Governor. But at a

clemency hearing, Keith will not have the power to subpoena State actors who testified falsely.

1 Several months ago, Keith's counsel notified the Assistant Crawford County Prosecutor of their change in address.
On March 25; 2009, counsel filed a Notice of Address Change with this Court and served it on the prosecutor. Sec
Exhs. 2, 3 attached.) Keith's counsel were diligent to avoid this type of situation, yet obviously, mistakes
happen. Unfortunately, due to late service and a client's execution tomorrow, Keith's Counsel of Record is unable
to now meaningfully respond to the State's motion.
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Even if they show up willingly, the State's witnesses will escape the requirement of testifying

under oath. Only this Court can make that happen.

As the State pointed out, on January 13, 2009, a divided panel on the Sixth Circuit denied

Keith's application to file a successor habeas petition because two of the judges found he had not

presented enough evidence to establish a prima facie case of innocence. That court, due to

procedural restrictions, only examined a portion of Keith's evidence proving his innocence.

Still, one out of the three judges found that Keith established a prima facie case of his

innocence. Keith v. Bobby, 551 F.3d 555, 563 (6th Cir. 2009).

Again, with limited information, one out of three judges found Keith established he is,

innocent. A 33% chance of executing a innocent man is way too high of a risk. This Court

should deny the State's motion to set Keith's execution date.

Respectfully submitted,

OFFICE OF THE

By:
Rachel rroutman (0076741)
Assistant State Public Defender
Rachel.troutman@opd.ohio.gov
Counsel of Reco

Tyson.Flenfing (0673135)
Assistant State Public Defender
Tyson.fleming@opd.ohio. gov
250 E. Broad Street, Suite 1400
Columbus, Ohio 43215
Telephone: (614) 466-5394
Fax: (614) 644-0708
COUNSEL FOR KEVIN KEITH
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing Response to State's

Motion to Set Execution Date was served by regular U.S. Mail to Clifford J. Murphy, Assistant

County Prosecutor, Crawford County Courthouse, 112 East Mansfield Street, Rm. 305, Bucyrus,

Ohio 44820 on this the 20th day of July, 2009.

Rachel Troutman
COUNSEL FOR KEVIN KEITH
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CRAWFORD COUNTY, PROSECUTOR
112 E. MANSFIELD ST. STE, 305
BUCYRUS, OH 44820

^%'t s _ _c.:a> -_ < _, <_4 1•

Attorney Rachel Troutman
Attorney Tyson Fleming
8 east Long Street 11t' Floor
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IN TITF. SiJPFI'.NIE COURT OF OS3IO

STAT1= OF 0117.0,

Appellee,

VS.

tct;vTh Kk?TTFI,

Appellxril.

Case No. 2009 - 0105

Pealh Pcnalty Case

NOTICE OF t^IIANCE OF ATaDRESS

STANLEY FI.kOD4
(,`raw#urd County Pna.e..utnr

CLIFFORll J. ML1RPiIY (0063519)
rr,5l6tant CoLuity Pr L3RaC11tOr
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(4)9) 562-9782
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COUNSEI. FOR STATP. OF O111O
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(i.ACiil?.T. TROIJTMA,N (0076741)
Assislant Statc l'ublic Defender
Couresel nfReeord

TX$ON F3.I:MI1VU (0073135)
Asaistant Smto Pubba Defender

!]ffice.ofthe Ohio Publie Defruiler
8 East Lon,g Street -1 Ith FluoA
Columbus, Ohio 43215
(614) 466-5394
(614) 644.0708 - FA'};
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IN "fE1b S11PTtEMB COURT OF Uk1ZO

STATE OP OHIO,

pp^, ry,rc CasoNo.300y-0105

vs.

'K.EVTN IiEITT[,

Appollpnt.

: Death Penalty Case

Nt1TTCR OF CHANCr`E OF AT)riliy,SS

Ae.fendant, b,v and tlirough counael hereby rcsllar.t.fuAy xduises this CoUn and a)1 eounsel

of reoord that tlic.Office oft'hoC3hio Publie 1]efuAdar has rclooated tts offiCe, ePfectivr. Monday,

12aYch 30, 9.009 to the acw address of:

UFfice of tlle Ohio Puhlic Aef"cnder
2^0 Past Broad Slreet, SaAce 1400
Columbus, Ohin 43215

The tnain telephone number, fae.sirnilc mmiibers, dircct dial numbers atul a-aiail addresses

x17 romeitt ttnchan„ed. TCindly forwa,d all futuro eatrtes, notices and other caixaspondwace to the

novr addross eCfective Marcit 30, 2009.

Respectfully subulittxxl,

Offttce of tlte Obio Pohlic DFfcnder

Assi:;i.tu+l9tatcrklu61io L)efender

TV SONR$M!N(i //0073I 35
Assistant State Ynblrc Defender



IS East Long stir.er, t l th F1o.or
Colnmbas, Oluo 4.1215
614=466=5394
G14•644•0708=i'ax

CO'[lmEL F Olt 141r'vl'N TCF.Z'fH

s^lt (rrC ^CMIMiCA')iE OF

The undersigued hercby certifies thaL a trnc copy of the foregoing NnTICB OP

CHANGE OF ADDItESS was scrved by rcgular U.S. Maii to C[iffoxd J. Miirphy. Asaistanr

Coarrly ProscCUtor, Crawforcl County Cnnrthonso., 112 riast Mansfield SLYeet,1:n7. 305, Bneyras,

Ohio 44R20 onthiatheGf^^ day oPMarch.2U09.
I-r "..r'

xyson Bi'ertcing
COUiVSEI'. FnR IfEVIt+7 .KU1 ['H
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Office of the Ohio Public Defender
8 East Long Street
Columbus, Ohio 43215-2998
(614) 466-5394
FAX NUMBER: (614) 644-0708
WEBSITE: www.opd.ohio.gov

TIMOTHY YOUNG
Ohio Public Defender

March 25, 2009

Mr. Clifford J. Murphy
Assistant County Prosecutor
Crawford County Courthouse
112 E. Mansfield St., Suite 305
Bucyrus, Ohio 44820

Re: State of Ohio v. Kevin Keith
Case Nos. 2008-0665 and 2009-0105

Dear Mr. Murphy:

Enclosed please find one copy each of the NOTICE OF CHANGE OF ADDRESS being
filed today for both case numbers referenced above.

Sincerely,

Tyson Flemin`g
Assistant State Public Defender

b

RT/bj
Enclosures

#297189

EXHIBIT
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