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Now come, Ohio Jobs & Growth Committee, William J. Curlis, John T.

Campbell, Matthew Hammond, and Charles J. Luken ("Proposed Intervenors"), by

and through counsel, and hereby move this Court pursuant to Civil Rule 24(A) and

(B) to issue an order granting them leave to intervene in this action. The attached

Memorandum in Support sets forth the reasons that this Motion should be granted.

This Motion is not opposed by Relators or Respondents. Proposed Intervenors'

Answer to Relators' Petition is being filed simultaneously with the Motion to

Intervene as required by Ohio Civil Rule 24(
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MEMORANDUM IN SUPPORT

1. INTRODUCTION AND STATEMENT OF FACTS

This proceeding is brought by Scioto Downs and Stacy Cahill

("Relators") against the Secretary of State ("Secretary") and Muskingum

County Board of Elections ("Muskingum") (Secretary and Muskingum are

collectively referred to as "Respondents") regarding the validity of an

initiative petition proposing to amend Article XV, Section 6, of the Ohio

Constitution ("Initiative Petition").

The Initiative Petition was filed with the Secretary on June 25, 2009

which included over 800,000 signatures from Ohio's eighty-eight counties.

On or about June 28, 2009, the Secretary transmitted the part-petitions to

the boards of election in all eighty-eight counties (`Boards") for verification.

The Boards reviewed the part-petitions and verified to the Secretary that

they were sufficient. The Secretary received verification from all eighty-eight

counties on or before July 16, 2009. Following the verification process, on or

before July 21, 2009, the Secretary is required to determine whether

sufficient signatures were obtained to authorize the placing of the Initiative

Petition on the November, 2009 ballot.

On July 17, 2009, Relators herein filed a Petition in this Court seeking

a writ of mandamus to require the Secretary to investigate certain matters

and challenging part-petitions and signatures in connection with the

Initiative Petition ("Mandamus Petition").
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Proposed Intervenor, Ohio Jobs & Growth Committee ("Committee"), is

the ballot issue committee formed pursuant to R. C. §§ 3517.10 and 3517.12

for the purpose of proposing, circulating and submitting to the electors the

Initiative Petition. William Curlis, John T. Campbell, Matthew Hammond

and Charles T. Luken, are the electors designated in accordance with R. C. §§

3519.02 and 3519.05 to represent the signers of the petition in all respects

related to its circulation (see William Curlis' Affidavit attached as Exhibit A).

These proceedings are directly related to the Initiative Petition and its

circulation in that this action seeks to invalidate signatures and part-

petitions that have been determined to be valid by the Boards and to require

the Secretary to investigate circulators of the part-petitions.

II. ARGUMENT

A. PROPOSED INTERVENORS ARE ENTITLED To INTERVENE AS OF RIGHT

Civ. R. 24(A) provides that:

(A) Intervention of Right. Upon timely application
anyone shall be permitted to intervene in an
action: ... (2) when the applicant claims an
interest relating to the property or transaction
which is the subject of the action and he is so
situated that the disposition of the action may as a
practical matter impair or impede his ability to
protect that interest, unless the applicant's interest
is adequately represented by existing parties.

See generally, State, ex rel. Smith v. Frost (1995), 74 Ohio St. 3d 107, Toledo

Coalition for Safe Energy v. Public Utils. Comm'n (1982), 69 Ohio St. 2d 559,

City of Cincinnati v. Cincinnati Dist. Counci151 (1973), 35 Ohio St. 2d 197,

and Morris v. Investment Life Ins. Co. ofAm. (1966), 6 Ohio St. 2d 185. Civ.
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R. 24(A) should be liberally construed to permit intervention. Department of

Admin. Servs. v. State Employment Relations Bd. (1990), 54 Ohio St. 3d 48,

51 (citations omitted).

Given that the Committee is the sponsor of the Initiative Petition, the

Proposed Intervenors clearly have an interest relating to the property or

transaction which is the subject of this action. In light of that interest, the

disposition of this action will necessarily impair or impede the Proposed

Intervenors ability to protect their interest given that an adverse ruling by

this Court could prevent the proposed constitutional amendment from being

submitted to the electors. Excluding Proposed Intervenors from this action

would leave the constitutional amendment's adversaries to determine the

fate of the Committee's Initiative Petition.

While the Secretary is represented by capable counsel, she may or may

not raise the same arguments in this action that Proposed Intervenors will

raise. Furthermore, a difference in interests between private parties and

governmental bodies has long been found by the courts to be ample reason to

allow a private party to intervene in a case as of right. See, e.g., Dimond v.

District of Columbia, 792 F. 2d 179, 192 (D.C. Cir. 1986) (because "the

District of Columbia has no financial stake in the outcome of the challenge,

" the "application for intervention thus falls squarely within the relatively

large class of cases ... recognizing the inadequacy of governmental

representation of private parties"); Coalition ofArizona/New Mexico Counties

for Stable Economic Growth v. Dep't ofInterioz•, 100 F. 3d 837, 845 (10th Cir.
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1996) quoting Nat7 Farm Lines v. Interstate Commerce Comm'n., 564 F. 2d

381, 384 (10th Cir. 1977).

This motion is also clearly timely. It is being submitted on the second

business day following the filing of the Mandamus Petition and includes as

an attachment, the proposed Answer of the Proposed Intervenors to the

Mandamus Petition. Intervention will not delay the case or prejudice the

parties in the presentation of their arguments to the Court. Proposed

Intervenors concur that this matter must be resolved in the most expeditious

fashion.

B. ALTERNATIVELY, PROPOSED INTERVENORS ARE ENTITLED To PERMISSIVE

INTERVENTION

Proposed Intervenors should also be permitted to intervene pursuant

to Civ. R. 24(B), which provides that:

(B) Permissive Intervention. Upon timely
application anyone may be permitted to intervene
in an action: ...(2) when an applicant's claim or
defense and the main action have a question of law
or fact in common.

The granting of a motion to intervene under Civ. R. 24(B) lies within

the sound discretion of the court. See generally, City of Cincinnati, 35 Ohio

St. 2d at 200. See also Youngstown Educ. Assn v. Board ofEduc. (1973), 36

Ohio App. 2d 35, 36-37; Homes v. Republic Steel Corp. ofN.J. (1944), 64 N.E.

2d 426, 427-428; Brewer v. Republic Steel Corp. (6th Cir. 1975), 513 F. 2d

1222, 1225.

Proposed Intervenors have demonstrated above and in the affirmative
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defenses set forth in the accompanying Answer that they have issues of law

and fact in common with the main action. Therefore, pursuant to Civ. R.

24(B) this Court should exercise its discretion and grant the Proposed

Intervenors Unopposed Motion to Intervene.

III. CONCLUSION

For the above reasons, Proposed Intervenors hereby request that the

Court grant their Unopposed Motion to Inte ex e in th),s matter.

Akan G. 8tarkoff (000M$6)
Counsel of Record

Matthew L. Fornshell (0062101)
Matthew T. Green (0075408)
SCHOTTENSTEIN, Zox & DuNN, Co., L.P.A.
250 West Street
Columbus, Ohio 43215
Tel: (614) 462-2700
Fax: (614) 462-5135
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Donald J. PGIcTigue (0022
Mark A. McGinnis (0076275)
J. Corey Colombo (0072398)
MCTIGUE & MCGINNIs LLC
550 East Walnut Street
Columbus, OH 43215
Tel: (614) 263-7000
Fax: (614) 263-7078
mciguelaw@rrohio.com

Counsel for Proposed Intervenors Ohio Jobs
& Growth Committee, William J. Curlis,
John T. Campbell, Matthew Hammond and
Charles J. Luken
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served, via electronic
mail and/or facsimile, this 21st day of July, 2009, upon:

Luther L. Liggett, Jr.
BRICKER & ECKLER LLP
100 South Third Street
Columbus, Ohio 43215
Attorney for Relators

Richard Cordray
ATTORNEY GENERAL OF OHIO
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
Attorney for Respondent
Jennifer L. Brunner,
Ohio Secretary of State

D. MICHAEL HADDOX
MUSKINGUM COUNTY PROSECUTOR
27 N. Fifth Street, P.O. Box 189
Zanesville, Ohio 43702
Attorney for Muskingum County
Board of Elections
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Case No. 09-1294

IN THE SUPREME COURT OF OHIO

STATE EX REL. SCIOTO DOWNS, ET AL.,

Relators,
V.

JENNIFER L. BRUNNER, ET AL.,

Respondents.

Original Action Under Section lg, Article II,
of the Ohio Constitution

AFFIDAVIT OF WILLIAM L. CURLIS

Franklin County
/ss

State of Ohio

I, WILLIAM L. CURLIS, having been duly sworn and cautioned

according to law, hereby state the following:

1. I am over the age of eighteen years.

2. I ain competent to testify as to the facts set forth below based on my
personal knowledge.

3. I am the Treasurer of Proposed Intervenor Ohio Jobs & Growth
Committee, the political action committee formed pursuant to R. C. §§
3517.10 and 3517.12 responsible for the Initiative Petition filed with
Respondent Secretary of State that is the subject of this action.
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4. Proposed Intervenors John T. Campbell, Matthew Hammond, and
Charles J. Luken, as well as myself, are designated on the face of the
Initiative Petition pursuant to R.C. § 3519.02 to represent the
petitioners in all matters relating to the Petition or its circulation.

FURTHER AN'F1AN'1' SAY Ll• 1•ri NAU l ri'1'

illiam

Sworn to and subscribed before me thi^a,2-0 'day of July, 2009.

N®IVie B. Chambers
Notary pub9ic, 3tate ef ®hio

^a My Oummis^jon Exiy1res 05-16°2014 Nota
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