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In The
Supreme Court of Ohio

Citizens Advocating Responsible

Case No. 09-0481

Appellant,

: On appeal from the Ohio Power Siting
V. : Board, Case No. 07-171-EL-BTX, In

:  the Matter of the Application of
The Ohio Power Siting Board, : American Transmission Systems,

' . Incorporated and The Cleveland

Appellee. . Electric llluminating Company for a

Certificate of Environmental
Compatibility and Public Need for the
Geauga County 138 kV Transmission
Line Supply Project.

MERIT BRIEF OF APPELLEE,
THE OHIO POWER SITING BOARD

INTRODUCTION

The Ohio Power Siting Board (Board) has done its job. The Board must ensure
that only necessary lines are built and, when they are built, appropriate consideration is
given to a vast body of factors including environmental, social, historic, and many others.
The Board has done so in this case. It has approved this project subject to forty-three
conditions to assure that the minimum impact results from this construction. No home is
to be taken and many adjustments to reduce the aesthetic impact have been made. The

residual negative impacts of this project cannot be reduced, only relocated.




In the final analysis this project is a single line of wooden poles carrying a wire.
Citizens Advocating Responsible Energy (CARE or Appellant) do not want this wire near
them. This is unsurprising. Everyone wants electric power but no one wants electric
power lines. The Board however must be objective. The power lines must, of necessity,
go somewhere. The Cleveland Electric Illuminating Company and American
Transmission Systems, Inc. used a reasonable method to identify the best practical route
and the Board agreed. The Board then went on to impose a web of requirements to
minimize the impacts. This is what the law requires and this is what happened, a
balancing of all the relevant interests. The Board should be affirmed.

STATEMENT OF THE FACTS AND CASE

On September 28, 2007, American Transmission Systems, Inc. and the Cleveland
Electric Illuminating Company.(hereinaﬁer, “Applicants™) filed an application requesting
a certificate to construct a 138 kV transmission line in northeast Geauga County and
southern Lake County. The stated purpose of the proposed project is to provide
additional capacity and reliability to the electric distribution systems in the project area,
which has experienced significant load growth in recent years. As proposed, the new line
would be supported by single wooden poles and would generally require a sixty-foot
right of way.

The Preferred Route, as described in the application, is 14.7 miles long and runs
cross-county through Huntsburg, Montville, and Thompson townships in Geauga County,

and across the southern border of Lake County. The Alternative Route proposed by




Applicants is twelve miles long and runs primarily along Clay Street in the same
townships.

The Chairman accepted the application on November 27, 2007 asr being in
compliance with Ohio Revised Code Chapter 4906. On January 2, 2008, the Applicants
updated their application with typographical corrections, wetland data clarifications, and
a minor revision to the Preferred Route. Following an investigation, the Board Staff filed
a Staff Report on August 12, 2008.

Pursuant to a schedule issued by the administrative law judge, three local public
hearings were held at locations near the project area. Numerous individuals provided
testimony both supporting and opposing the application. Seven parties were granted
intervention in the case.

The adjudicatory hearing began on September 16, 2008. Testimony was provided
by the Applicants? intervenors, and Staff. Following the hearing, the parties filed initial
and reply briefs.

On November 24, 2008, the Board met in a public session and unanimously voted
to issue an Opinion, Order, and Certificate for construction of tﬁe transmission line on the
Preferred Route, subject to forty-three conditions. In the Matter of the Application of
American Transmission Systems, Inc. and The Cleveland Electric Illuminating Company
for a Certificate of Environmental Compatibility and Public Need for the Geauga County
138 kV Transmission Line Supply Project, Case No. 07-171-EL-BTX (hereinafter In re
ATSI) (Opinion, Order, and Certificate) (November 24, 2008), Appellant’s App. at 24.

Intervenor CARE filed an application for rehearing which was denied by the Board on




January 26, 2009. In re ATSI (Entry on Rehearing) (January 26, 2009), Appellant’s App.
at 7. This appeal ensued.
ARGUMENT

Proposition of Law No. It

The Board has broad discretion in the conduct of its hearings. Duffv.
Pub, Util. Comm’n, 56 Ohio St. 2d 367, 379, 384 N.E.2d 264, 273 (1978).

CARE asserts that the Board unlawfully delegated its éuthority to granta
certificate of environmental compatibility and public need to an administrative law judge
(ALJ). CARE bases this contention on its observation that the Board approved an order
that had been drafted by an ALJ. CARE points to R.C. 4906.02(C), which provides that
“the board’s authority to grant certificates . . . shall not be exercised by any officer,
employee, or body other than the board itself.” Ohio Rev. Code Ann. § 4906.02(C)
(Anderson 2009), App. at 16.

CARE’s claim that the Bo;ard unlawfully delegated its decision-making
responsibility to an ALJ is meritless. The Opinion, Order, and Certificate was considered
and voted upon in a public meeting of the Board on November 24, 2008. The Opinion,
Order, and Certificate was unanimously approved and signed by each Board member.
Thus, it was the Board itself, not the AL]J, that issued the certificate as required by R.C.
4906.02(C).

CARE nevertheless asserts that the Board members failed to independently
consider the order and simply signed what was placed before them. The Court should

reject this claim. The Board is entitled to a presumption that its acts are valid and done in




good faith. This Court recently declared that “[w]e presume that a public official means
what he says and that he is duly performing the function that the law calls upon him to
perform.” Toledo v. Levin, 117 Ohio St. 3d 373, 380, 384 N.E. 2d 31, 38 (2008).
Likewise, the Coqrt has stated that “in the absence of evidence to the contrary, public
officers, administrative officers and public boards, within the limits of the jurisdiction
conferred by law, will be presumed to have properly pérfonned their duties and not to
have acted illegally but regularly and in a lawful manner.” State ex rel. Shafer v. Chio
Turnpike Comm’n, 159 Ohio St. 581, 590, 113 N.E.2d 14, 19 (1953); see also Wheeling
Steel Corp. v. Evatt, 143 Ohio St. 71, 54 N.E.2d 132, paragraph seven of the syllabus
(1944) (administrative action is presumed to be valid and taken in good faith). CARE has
failed to present any evidence that overcomes the presumption that the Board members
have properly performed their duties.

CARE suggests that it is somehow unlawful for an ALJ, rather than the Board
itself, to draft an order. Under this reasoning, an opinion of this Court would be invalid if
it were drafted by a law clerk or master commissioner. In either case, it is the tribunal
that issues the decision, not the attorney who prepared a draft for its consideration.

This Court has upheld the use of hearing examiners by administrative agencies. In
a case challenging the appointment of hearing examinets by a county hospital’s board of
trustees, _the Court noted that “[i]n the operation of any public administrative body, sub-
delegation of authority, impliedly or expressly, exists - and must to some degree.” Bell v.
B4 of Trustees of Lawrence Cty. General Hospital, 34 Ohio St. 2d 70, 74, 296 N.E.2d

276, 278 (1973). The Court concluded that the board of trustees made the final decision




{

on termination of employment and therefore the board had not unlawfully delegated its
authority. Id at 76,296 N.E.2d at 279. In another case, the Court rejected an argument
that the Board of Tax Appeals had violated a taxpayer’s due process rights by replacing
the attorney examiner vs}ho had conducted the hearing with another who prepared the
order. Ritchie Photographic v. Limbach, 71 Ohio St. 3d 440, 644 N.E.2d 312 (1994).
The Court stated that the decision was the board’s decision and the substitution of
attorney examiners did not deprive the taxpayer of due process. Id. at 441, 644 N.E.2d at
313; see also DeBlanco v. Ohio State Medical Bd., 78 Ohio App. 3d 194, 200, 609
N.E.2d 212, 215-216 (Ohio App. 10™ Dist. 1992) (appointment of hearing examiner by
medical board not a denial of due process).

CARE further alleges a violation of O.A.C. § 4906-7-16(A) because the ALJ
failed to file a report following the hearing. That rule provides that “[i]f ordered by the
board, the administrative law judge shall prepare a written report of his or her findings,
conclusions, and recommendations following the conclusion of the hearing” and that
“[sluch report shall be ﬁied with the board and served upon all parties.” Ohio Admin.
Code § 4906-7-16(A) (Anderson 2009) emphasis added), App. at 13. Under this rule, the
ALJ must file a written report only when ordered by the Board. No such order was
issued in this case., Thercfore, there has been no violation of the rule.

The Court has consistently recognized the Public Utilities Commission’s broad
discretion to regulate its proceedings and manage its docket. Vectren Energy Delivery of
Ohio, Inc. v. Pub. Util. Comm’n, 113 Ohio St. 3d 180, 191, 863 N.E.2d 599, 610 (2007);

Weiss v. Pub. Util. Comm’n, 90 Ohio St. 3d 15, 19, 734 N.E.2d 775, 780 (2000); Duff v.




Pub. Util. Comm’n, 56 Ohio St. 2d 367, 379, 384 N.E.2d 264, 273 (1978). As the Court
has stated, “the commission has the discretion to decide how, in light of its internal
organization and docket considerations, it may best proceed to manage and expedite the
orderly flow of its business, avoid undue delay and eliminate unnecessary duplication of
effort.” Toledo Coalition for Safe Energy v. Pub. Util. Comm’n, 69 Ohio St. 2d 559, 560,
433 N.E.2d 212, 214 (1982). The Court will only interfere with that discretion in
extreme circumstances where the discretion is abused. Sanders Transfer, Inc. v. Pub.
Util. Comm’n, 58 Ohio St. 2d 21, 23, 387 N.E.2d 1370, 1372 (1979).

The Court should accord the same deference to the Board in matters of procedure.
In the case of the Board, this principle finds legislative support in R.C. 4906.02(C),
which provides that “[t]he chairman of the public utilities commission may assign or
transfer duties among the commission’s staff.” Ohio Rev. Code Ann. § 4906.02(C)
(Anderson 2009), App. at 16. The only limitation imposed by the General Assembly is
that the ultimate authority to grant certificates must be exercised by the Board itself. /d.
As explained above, it was the Board that issued the certificate in this case. The Board
should have the discretion to decide how it may best reach such decisions.

Proposition of Law No. II:

The Court will not reverse or modify a determination by the Power
Siting Board unless it is manifestly against the weight of the evidence
and so clearly unsupported by the record as to show misapprehension,
mistake, or willful disregard of duty. Chester Township v. Power Siting
Comm’n, 49 Ohio St. 2d 231, 238, 361 N.E. 2d 436, 441 (1977).

The standard of review in appeals from Board decisions is the same as that for

appeals from the Public Utilities Commission. R.C. 4906.12 provides that “[s]ections



4903.02 to 4903.16 and 4903.20 to 4903.23 of the Revised Code shall apply to any
proceeding or order of the power siting board under Chapter 4906 of the Revised Code,
in the same manner as if the board were the public utilities commission under such
sections.” Ohio Rev. Code Ann. § 4906.12 (Anderson 2009), App. at 19-20. One of the
incorporated statutes, R.C. 4903.13, provides that “[a] final order made by the public
utilities commission shall be reversed, vacated, or modified by the supreme court on
appeal, if, upon consideration of the record, such court is of the opinion that such order
was unlawful or unreasonable.” Ohio Rev. Code Ann. § 4903.13 (Anderson 2009), App.
at 15.

Applying this statute to an appeal from the Board, the Court stated that it “will not
reverse or modify a determination unless it is manifestly against the weight of the
evidence and so clearly unsupported by the record as to show misapprehension, mistake,
or willful disregard of duty.” Chester Township v. Power Siting Comm'n, 49 Ohio St. 2d
231, 238, 361 N.E.2d 436, 441 (1977). This is the same standard the Court has applied to
appeals from the Commission. See, e.g., Ohio Partners for Affordable Energy v. Pub.
Util. Comm’n, 115 Ohio St. 3d 208, 210, 874 N.E.2d 764, 767 (2007); Monongahela
Power Co. v. Pub. Util. Comm’n, 104 Ohio St. 3d 571, 577-578, 820 N.E.2d 921, 927
(2004).

The appellant bears the burden of demonstrating that the Commission’s or Board’s
decision is against the manifest weight of the evidence or is clearly unsupported by the
record, AK Steel C‘orﬁ. y. Pub. Util. Comm’n, 95 Ohio St. 3d 81, 86, 765 N.E.2d 862,

867 (2002). In matters involving the agency’s special expertise and the exercise of



discretion, the Court will gencrally defer to the judgment of the agency. Constellation
New Energy, Inc. v. Pub. Util. Comm’n, 104 Ohio St. 3d 530, 541, 820 N.E.2d 885, 895
(2004); Cincinnati Bell Tel. Co. v. Pub. Util. Comm’n, 92 Ohio 8t. 3d 177, 180, 749
N.E.2d 262, 264 (2001); AT&T Communications of Ohio, Inc. v. Pub. Util. Comm’n, 51
Ohio St. 3d 150, 154, 555 N.E.2d 288, 292 (1990). The Court has consistently refuseci to
substitute its judgment for that of the agency on evidentiary matters. AK Steel Corp., 95
Ohio St. 3d at 84, 765 N.E.2d at 866.

The governing law is straightforward. The Ohio Power Siting Board is created by
statute and its powers and duties are delineated under Chapter 4906 of the Ghio Revised
Code. Simply, the Board must approve applications for certificates, either as filed or
with conditions, or deny the application, Ohio Rev. Code Ann. § 4906.03(D) (Anderson
2009), App. at 17. Thus, the role of the Board is to evaluate and decide whether what the
applicant has proposed in its application meets the statutory criteria. Again, the Board
must render a decision based upon the record, either granting or denying the application,
as filed, or granting it upon such terms, conditions, and modifications as it deems
appropriate. Ohio Rev. Code Ann. § 4906.10(A) (Anderson 2009), App. at 18. R.C.
4906.10 requires that the Board must, to grant a certificate, make each of the following
findings to grant a certificate:

(1) The basis of the need for the facility if the facility is an electric
transmission line or gas or natural gas transmission line;

(2) The nature of the probable environmental impact;

(3) That the facility represents the minimum adverse environmental '
impact, considering the state of available technology and the nature



and economics of the various alternatives, and other pertinent
considerations;

(4) In the case of an electric transmission line or generating facility, that
the facility is consistent with regional plans for expansion of the
electric power grid of the electric systems serving this state and
interconnected utility systems and that the facility will serve the
interests of electric system economy and reliability;

(5) That the facility will comply with Chapters 3704., 3734., and 6111.
of the Revised Code and all rules and standards adopted under those
chapters and under sections 1501,33, 1501.34, and 4561.32 of the
Revised Code. In determining whether the facility will comply with
all rules and standards adopted under section 4561.32 of the Revised
Code, the board shall consult with the office of aviation of the
division of multi-modal planning and programs of the department of
transportation under section 4561.341 of the Revised Code.

(6) That the facility will serve the public interest, convenience, and
necessity;

(7) In addition to the provisions contained in divisions (A)(1) to (6) of
this section and rules adopted under those divisions, what its impact
will be on the viability as agricultural land of any land in an existing
agricultural district established under Chapter 929. of the Revised
Code that is located within the site and alternative site of the
proposed major utility facility. Rules adopted to evaluate impact
under division (A)(7) of this section shall not require the
compilation, creation, submission, or production of any information,
document, or other data pertaining to land not located within the site
and alternative site.

(8) That the facility incorporates maximum feasible water conservation
practices as determined by the board, considering available
technology and the nature and economics of the vatious alternatives.

Ohio Rev. Code Ann. § 4906.10(A) (Anderson 2009), App. at 30.

After reviewing the evidence, the Board concluded that each of these criteria had
been satisfied. The only criterion contested by CARE is the minimum adverse

environmental impact,
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CARE argues that the Board failed to properly consider another potential route,
one along an abandoned railway line that is now used as a bike trail. This assertion
ignores the extensive discussion in the Opinion and Order of the route selection process
used by the Applicants. See In re ATSI (Opinion, Order and Certificate at 16-20)
(November 24, 2008), Appellant’s App. at 39-43. As summarized in the order, the record
shows that the Applicants and their consultant (URS Corporation) undertook a
comprehensive route selection study. After defining a study area, URS identified nearly
900 candidate routes. Id. at 19. The routes were then scored using environmental,
cultural, land use, and engineering factors. Id. A route along Clay Street in the City of
Chardon received the best overall score and was proposed as the Alternate Route. Id. In
an effort to present the Board with two distinct alternatives, the Appliea.nts selected the
best-scoring cross-county route as the Preferred Route. /d. While the Clay Street route
had the best score, the Applicants explained that they designated the cross-county route
as the Preferred Route to avoid the need to take any homes. Id. at 19-20.

The Board concluded that the Applicants had undertaken “a detailed and
comprehensive effort to consider numerous factors related to site selection, in order to
seek the route with the minimum adverse environmental impact.” Id. at 31. The validity
of the Applicants’ study was confirmed by the Staff Report. /d. The Board further
determined that none of the alternative routes proposed by CARE was more
advantageous than the routes proposed by the Applicants. Jd.

CARE contends that it is paradoxical for the Board to find the route selection

process to be reasonable when the Board had, in 1997, granted a certificate for another
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route to serve the same general need. In the Matter of the Application of The Cleveland
Electric Illuminating Co. for Certification of the Rachel 138 kV Transmission Line
Project, Case No. 95-600-EL-BTX (Opinion, Order, and Certificate) (March 24, 1997j,
Supp. at 253. This argument ignores the change in conditions in the intervening eleven
years. Most significantly, the abandoned railroad route had been converted to the Maple
Highlands Trail operated by the Geauga Park District. Moreover, as the Board noted, it
had a duty to evaluate the application before it at that time. In re ATSI (Entry on
Rehearing at 11) (January 26, 2009), Appellant’s App. at 17. The Board carried out this
duty and determined that the Applicants had satisfied the statutory criteria for
construction on the Preferred Route.

CARE also contends that two other possible routes, one along U.S. Route 322 and
one along State Route 11, are viable options for the transmission line but were not
properly considered. Aside from a passing reference, CARE did not raise this issue in its
application for rehearing filed with the Board. In re ATSI (Application for Rehearing at
11) (December 19, 2008), Appellant’s App. at 11. R.C. 4903.10 provides:

Such application shall be in writing and shall set forth specifically the

ground or grounds on which the applicant considers the order to be

unreasonable or unlawful. No party shall in any court urge or rely on any

ground for reversal, vacation, or modification not so set forth in the
application.

Ohio Rev. Code Ann. § 4903.10 (Anderson 2009), App. at 13-15. The Court has applied
the specificity requirement strictly. See, e.g., Consumers’ Counsel v. Pub. Util. Comm n,
70 Ohio St. 3d 244, 247, 638 N.E.2d 550, 553 (1994) (substantial compliance argument

rejected); Agin v. Pub. Util. Comm’n, 12 Ohio St. 3d 97, 98, 232 N.E.2d 828, 829 (1967)
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(some similarity between grounds in rehearing application and arguments in brief
insufficient to comply with statute). As the Court has explained:
It may fairly be said that, by the language which it used, the General
Assembly indicated clearly its intention to deny the right to raise a question

on appeal where the appellant’s application for rehearing used a shotgun
instead of rifle to hit that question.

Cincinnati v. Pub. Util. Comm’n, 151 Ohio St. 353, 378, 86 N.E.2d 10, 23 (1949).
Having failed to raise the issues of the alternative routes in its application for rehearing,
CARE is precluded from doing so on aﬁpeal.

Likewise, CARE failed to raise these issues in its notice of appeal. Notice of
Appeal, Appellant’s App. at 1. R.C. 4903.13 requires that an appellant file a notice of
appeal “setting forth the order appealed from and the errors complained of.” Ohio Rev.
Code Ann. § 4903.13 (Anderson 2009), App. at 15. The Court has held that it has no
jurisdiction to consider argumenfs not set forth in a notice of appeal. Ohio Consumers’
Counsel v. Pub. Util. Comm’n, 114 Ohio St. 3d 340, 349, 872 N.E.2d 269, 278 (2007);
Cincinnati Gas & Electric Co. v. Pub. Util. Comm’n, 103 Ohio St. 3d 398, 816 N.E.2d
238 (2004). The Court should therefore decline to consider these issues.

Even had CARE preserved these arguments, they were considered by the Board.
The Board concluded that “[o]n the basis of the evidence presented, we do not believe
that any of the alternatives raised by CARE would be more advantageous, overall, than
the routes presented by the Applicants.” In re ATSI (Opinion, Order, and Certificate at
31) (November 24, 2008), Appellant’s App. at 54. CARE has failed to show that this

conclusion was unreasonable.
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Another argument that CARE raises in its merit brief is that the Board failed to
consider commercial, agricultural, and recreational land uses. CARE failed to include
this argument in both its application for rehearing and its notice of appeal. Therefore, as
explained above, CARE is precluded from raising this issue now. Nevertheless, the
Board did discuss the Staff’s evaluation of the project’s impact on agricultural land. Inre
ATSI (Opinion, Order, and Certificate at 36) (November 24, 2008), Appellant’s App. at
59. Based on this analysis, the Board found that the impact of the proposed project on
farm land and agricultural districts will be minimal. Additionally, the Staff conducted a
comprehensive analysis of all impacts of the proposed routes, including their recreational
and economic consequences. Id. at 31. Thus, the Board did consider these impacts in its
decision. While CARE may dislike the outcome, the Board fully performed its statutory
duty.

As the Board recognized, all transmission line projects impose some burdens on
adjoining landowners. Jd. The Board has approved construction on a route that, overall,
creates fewer negative consequences than other potential routes. The Board also imposed
a total of forty-three conditions intended to ameliorate the impact of construction of the
new line. The Board’s determination is reasonable, is supported by the record, and

should be upheld.
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B. Trade Secrets Defined and Determined

A “trade secret” is defined as information that “derives independent economic
value, actual or potential, from not being generally known to, and not being readily
ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use” and “is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.” Ohio Rev. Code Ann. § 1333.61(D) (Anderson
2009), App. at 20, The Board has adopted rules té imﬁlemént its obligation to protect

trade secret information, specifically:

(H) Motions for protective orders.

(1) Upon motion of any party or person from whom discovery is sought, the
board or the administrative law judge may issue any order which is necessary
to protect a party or person from annoyance, embarrassment, oppression, or
undue burden or expense. Such a protective order may provide that:

...(g) A trade secret or other confidential research, development, commercial,
or other information not be disclosed or be disclosed only in a designated way.

Ohio Admin. Code § 4906-7-07(H)(1)(g) {Anderson 2009), App. at 8-9. Further, the
Board has specified the procedure to be used when seeking a determination of trade
secret status. Protection under the trade secret designation may only be sought under
lﬁnited circumstances, specifically:
(2) No motion for a protective order shail be filed under this rule until the
person or party seeking the order has exhausted all other reasonable means of
resolving any differences with the party seeking discovery. A motion for a

protective order shall be accompanied by:

(a) A memorandum in support, setting forth the specific basis of the motion
and citations to any authorities relied upon.
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(b) Copies of any specific discovery request which are the subject of the
request for a protective order. -

(c) An affidavit of counsel, or of the person seeking a protective order if such

person is not represented by counsel, setting forth the efforts which have been

made to resolve any differences with the party seeking discovery.
Ohio Admin. Code § 4906-7-07(H)(2) (Anderson 2009), App. at 9. The Board’s rules go
beyond the minimum required for making information available to the public. Merely
being a trade secret is not enough to obtain confidential treatment from the Board. It will
only afford confidential treatment where:

[Bloth of the following criteria are met: The information is deemed by the
" board or administrative law judge assigned to the case to constitute a trade

secret under Ohio law, and where non-disclosure of the information is not
inconsistent with the purpose of Title 49 of the Revised Code.

Ohio Admin. Code § 4906-7-07(H)(4) (Anderson 2009), App. at 10. Confidential
treatment by the Board is actually more difficult to obtain than the minimum that might
be required under public records law. Additionally, it is more difficult to retain.
Confidential treatment will be lost after eighteen months unless there is a new showing of
continuing right to that confidentiality. Ohio Admin. Code § 4906-7-07(H){(6) (Anderson
2009), App. at 10-11.

In short, the Board understands its obligations regarding information handling and
has adopted a thorough and effective mechanism to implement those obligations.

C. The Board Properly Identified Trade Secret Information

Having shown that trade secret information is exempt from disclosure under

public records law and that the Board has an effective mechanism for considering claims
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of trade secret status, it only remains to show that the Board implemented its mechanism
correctly and it did.

The issue of trade secret status first arose in a series of three motions filed by the
Applicants below on October 1, November 8, and November 26, 2007. The Applicants
sought confidential status for a series of load flow studies conducted as part of the
Applicants’ internal effort to determine how best to remedy the power problems observed
in the Geanga County area. The administrative law judge (ALJ) examined these
materials in camera. An in camera review is the best method for détexmining whether
information is exempt from disclosure. State ex rel. Allright Parking of Cleveland, Inc. v.
Cleveland, 63 Ohio St. 3d 772, 776, 591 N.E.2d 708, 711 (1992). As a result of this
review, the administrative law judge determined that all of the information was a trade
secret and should be granted confidential status. In re ATSI (Entry at paragraphs 2-3)
(March 3, 2008), Supp. at 73-74. These determinations were correct given the nature of
the material. Load flow studies are tools used to understand the dynamic functioning of
an electric system, See U.G, Knight, Power Systems Engineering and Mathematics,
Pergamon Press, New York 1972, ISBN 0080166032 (a description of the vatious
methods used for analysis of electrical systems). They are done using a mathematical
model of the physical components of the system and their capacities. The location,
nature, and operating characteristics of the Applicants’ equipment is highly competitively
sensitive given that this is what forms the basis of the Applicants’ business. A
proprietary computer program is then used to model the effects on this existing system of

chosen stresses. The model provides an estimate of how the system would respond in
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Proposition of Law No. I1II:

The Ohio Power Siting Board must maintain confidential treatment of
information the release of which is prohibited by state or federal law.
Ohio Rev. Code Ann. §§ 1333.61 et seq. (Anderson 2009)

A. Trade Secrets Are Not Public Records

The release of trade secret information without the approval of the owner is
impermissible. Ohio Rev. Code Ann. § 1333.61 et seq. {Anderson 2009), App. at 20-23.
Potential release may be enjoined. Ohio Rev. Code Ann. § 1333.62 (Anderson 2009),
App. at 21. Improper release may subject persons td damages and attorney fees. Ohio
Rev. Code Ann. §§ 1333.63, 1333.64 (Anderson 2009), App. at 21-22. State law
therefore bars the release of trade secret information. The Public Records Act recognizes
this and exempts from the definition of “public records” any “records the release of
which is prohibited by state or federal law.” Ohio Rev. Code Ann. § 149.43(A)1)}(v)
(Anderson 2009), App. at 22. Trade secret information, therefore, does not constitute a
public record which must be released upon request. This Court has agreed stating:

Trade secrets are exempt from disclosure under the exemption of R.C.
149.43(A)(1)(v) for disclosures prohibited by state or federal law.

State ex rel. Carr v. Akron, 112 Ohio St. 3d 351, 358, 859 N.E.2d 948, 955 (2006),
quoting State ex rel. Besser v. Ohio State Univ., 87 Ohio St. 3d 535, 540, 721 N.E.2d
1044, 1049 (2000).

Since the Board identified certain information as trade secret, thé non-disclosure
of that information to the public at large (it was disclosed to the parties to the case) is

correct and the decision below should be affirmed.
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reaction to the chosen stress. For example, to determine the impact on a system of the
failure of a particular piece of equipment, the base model would be adjusted to reflect the
failure of that equipment and then the model would be run using a variety of demand
assumptions. The series of outputs, load flow studies, would indicate what other
problems might be created elsewhere in the system because of the failure of that
faquipmt:nt.1

It is obvious fhé.t ali of this infbrrnation meets the standard for trade secret
protection. None of this information is available to anyone; it is entirely proprietary. The
operation of these facilities is the economic basis upon which these companies operate.
The record shows that this information:

-Could be used by FirstEnergy’s competitors to learn about current and
potential issues on FirstEnergy’s system;

-Could place FirstEnergy at a competitive disadvantage in the power and
transmission markets;

-Reveals FirstEnergy’s secret internal planning;

-Reveals details about specific ratepayer/customer peak usage, load shapes,
actual usage, and potential plans for future expansion at the customer sites
which could be used to put FirstEnergy's customers at a competitive
disadvantage.

One use of this sort of analysis can be seen in the forecasting rules of the Public Utilities
Commission. Ohio Admin. Code Section 4901:5-5-03(E) requires submission of a base
case load flow of a company’s electric system which is then stressed by running the
model again against estimated increased demand levels for three years. The comparison
of the results of these studies reveals the adequacy of the systems to support the assumed
level of increased demand.
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Applicants’ Response to Intervenor’s Motion to Unseal, September 15, 2008, Exhibit 4,
Affidavit of Ebbers at paragraphs 13-15, Supp. at 417. It is Applicanis’ policy and they
have taken every step to maintain the confidentiality of this information. Applicants’
Response to Intervenor’s Motion to Unseal, September 15, 2008, Exhibit 4, Affidavit of
Ebbers at paragraph 12, Supp. at 417. The Board so found and it was correct.

Redaction is not possible. There is nothing meaningful in these studies that is not
a trade secret. These studies consist of subjecting a trade secret description of the
existing system to a trade secret stress assumption, analyzing the effect through a
proprietary computer program and generating a trade secret result. It is all kept
confidential by the companies and it all has economic value. Applicants’ Response to
Intervenors Motion to Unseal, September 15, 2008, Exhibit 4, Affidavit of Ebbers, Supp.
at415. The Bo;trd’s ﬁnding that the information was a trade secret and cannot be made
available to the general public is correct and should be affirmed.

D. CARE Has Not Been Harmed

Even if CARE were correct in its claim that the protected information was not a
trade secret, that would not warrant a reversal of the Board, This Court will not reverse an
order of the Board? unless the party seeking reversal demonstrates the prejudicial effect
of the order. Elyria Foundry Co. v. Pub. Util. Comm’n, 114 Ohio St. 3d 305, 311, 871

N.E.2d 1176, 1184 (2007); Tongren v. Pub. Util. Comm’n, 85 Ohio St. 3d 87, 92, 706

2

The
standard of review for decisions of the Board is the same as that for the Public Utilities
Commission of Ohio. Ohio Rev. Code Ann. § 4906.12 (Anderson 2009), App. at 32.

20




N.E.2d 1255, 1259 (1999). CARE has failed to demonstrate how not revealing the trade
secret information to the public at large harms CARE in any way.

All of the trade secret information was provided to CARE and was used at the
hearing by CARE’s witnesses. In re ATSI (Entry on Rehearing at 11-14) (January 26,
2009), Appellant’s App. at 17-20. CARE was deprived of nothing and, therefore,
suffered no harm. Whether or not other persons had access to the information does not
impact CARE in any way. In the absence of harm, the Board’s decision should be
affirmed.

E. Public Records Issues Should Be Decided in Public Records Cases

Curiously, although CARE argues that the Board has not followed public records
law, CARE itself tries to circumvent that very law. This is not a proper case in which to
challenge the Board’§ determination on a public records basis. If a requestor of public
records believes that records have been wrongly withheld or redacted, the proper and
exclusive remedy is for the records requestor to seck a writ of mandamus. Ohio Rev.
Code Ann. § 149.43(C)(1) (Anderson 2009), App. at 31; State ex rel. McGowan v.
Cﬁyahaga Metropolitan Housing Authority, 78 Ohio St. 3d 518, 520, 678 N.E.2d 1388,
1389 (1997), CARE has taken no steps to invoke this Court’s original jurisdiction by
filing a mandamus action and the current appeal is not a mandamus case. Because it has
failed to invoke the Court’s jurisdiction, CARE has no remedy in this case.

F. Critical Energy Infrastructure Information

There is a second reason, entirely sufficient on its own, that the material

determined to be confidential is exempt from the definition of “public record.” Its
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disclosure is barred by federal law as “critical energy infrastructure information” (CEII).
Disclosure of the information by federal law being barred, the information does not
constitute a “public record” under state law. Ohio Rev. Code Ann. § 149.43(A)(1)(v)
(Anderson 2009), App. at 30.

The Federal Energy Regulatory Commission has defined CEII as:

...specific engineering, vulnerability, or detailed design information about
proposed or existing critical infrastructure that:

(i) Relates details about the production, generation, transportation,
transmission, or distribution of energy;

(ii) Could be useful to a person in planning an attack on critical
infrastructure;

(iii) Is exempt from mandatory disclosure under the Freedom of
Information Act, 5 U.S.C. 552; and

(iv) Does not simply give the general location of the critical
infrastructure.

18 C.F.R. § 388.113(c)(1), App. at 102, “Critical infrastructure” is defined as:
Existing and proposed systems and assets, whether physical or virtual, the
incapacity or destruction of which would negatively affect security,

economic security, public health or safety, or any combination of those
matters.

18 C.F.R § 388.113(c)(2), App. at 102. Disclosure of such information is barred unless
the requestor has been shown not to/ constitute a security threat and all recipients are
required to sign a non-disclosure agreement. /d. The Federal Energy Regulatory
Commission has determined that the system maps and diagrams are CEIl. Critical
Energy Infrastructure, Federal Energy Regulatory Commission Docket Nos. RM02-4-

000 and PL02-1-000, Order No. 630, Final Rule (February 21, 2003), 102 FERC
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61,190, App. at 32-121 (see transmission system maps and diagrams are CEII, App. at
61, technical information about proposed facilities is CEII, App. at 63-64, only those with
legitimate need can obtain CEII, App. at 66-67 , text of rule, App. at 102-104). The
record reveals that this is exactly the information filed with the Board and held to be
confidential. Applicants’ Response to Intervenors Motion to Unseal, September 15,
2008, Exhibit 4, Affidavit of Ebbers, Supp. at 415. The ALY examined the information
previously held to be confidential a second time in camera and determined that, in
addition to.being trade secrets, the data also constituted CEIL. Transcript Vol. I at 9-11,
Supp. at 1. The Board considered the matter again and agreed with the ALJ. In re ATSI
(Entry on Rehearing at 15) (January 26, 2009), Appellant’s App. at 21.

Preserving the confidentiality of CEII is of great importance. The kind of
information deemed confidential here is of interest to those who would harm the system.’
Maps and diagrams describe the system and load flow studies identify vulnerabilities in
it. This is the very information needed if one were interested in disabling the grid. That
is why federal law requires this information only be disclosed in a controlled way to
those who have a legitimate reaéon to see it. CARE has a legitimate reason and got the
information. That is what federal law requires. State law recognizes this and the Board

acted correctly. Its order should be affirmed.

3 We do not

suggest in any way that CARE has this sort of intent. Quite to the contrary, CARE appears
interested in maintaining a well functioning electric system. They simply have a different view
of how this should be achieved.
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G. The Board Complied With Sunshine Requirements

CARE argues that by maintaining confidential status for trade secret and critical
energy infrastructure information, the Board violated the Ohio Sunshine Law. This is
false because the Board did exactly what is requifed of it.

Ohio’s sunslﬁne requirements are actually quite simple. The Board, as a public
body, must hold its meetings in the open.4 Ohio Rev. Code Ann. § 121.22(C) (Anderson
2009), App. at 23. Any action of the Board would be invalid unless done in a public
vote. Ohio Rev. Code Ann. § 121.22(H) (Anderson 2009), App. at 26-27. The public
must have notice of the proposed action and where the meeting will be held. Ohio Rev.
Code Ann. § 121.22(F) (Anderson 2009), App. at 25. Minutes of the Board’s actions
must be made. Ohio Rev. Code Ann. § 121.22(C) (Anderson 2009), App. at 23,

The Board met its sunshine obligations. Notice of the two meetings where the
Board considered the application below was provided. See Ohio Power Siting Board
Meeting November 24, 2008 Agenda, App. at 125; Ohio Power Siting Board Meeting
January 26, 2009 Agenda, App. at 124. A public vote was held on both the Opinion and
Order and the Entry on Rehearing each of which was adopted. See Minutes, Regular
Meeting of the Ohio Power Siting Board, November 24, 2008, App. at 123; Minutes,
Regular Meeting of the Ohio Power Siting Board, January 26, 2009, App. at 122.
Although it would have been permissible for the Board to have gone into executive

session to discuss the confidential information in the record, see Ohio Rev. Code Ann. §

There are exceptions to this requirement that are of no relevance here.
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121.22(G)(5) (Anderson 2009), App. at 26, it did not have an executive session, and all
discussions were public. See Minutes, Regular Meeting of the Ohio Power Siting Board,
November 24, 2008, App. at 123; Minutes, Regular Meeting of the Ohio Power Siting
Board, January 26, 2009, App. at 122. Minutes of the meetings were produced. In sheort,
the Board complied with all sunshine requirements.

Although the Board has complied with the sunshine requirements, Appellant has
not. Enforcement of sunshine requirements is through an original action. Ohio Rev.
Code Ann. § 121.22(T) {Anderson 2009), App. at 27. Appellant has not instituted such
an original action, choosing this appeal instead. In addition to ignoring the controlling
law, this creates an unnecessary practical problem for this Court. If sunshine claims
could be raised in an appeal as of right, this Court is denied the benefits that would arise
through the development of a factual record addressing sunshine compliance specifically.
This Court is placed in the position of being a fact-finder on an issue without benefit of a
trial on the issue. Avoiding just such a situation is the reason that sunshine claims are to
be raised in separate litigation focused on whether or not the sunshine requirements were
violated. While in this case establishing sunshine compliance is quite easy, other cases
may not be so simple, as, for example, where there is a factnal dispute as to what actually
occurred at the agency. The law does not place the Court in this position and Appellant’s

sunshine arguments should be rejected.
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H. The Process Due Has Been Provided

Appellant makes a vague argument that it has been denied due process because,
although it was provided with all the information it sought weeks before the hearing
below, it still did not have time to prepare adequately. This claim has no merit.

In administrative matters, the right to participate is statutory, not constitutional.
Consumers’' Counsel v. Pub. Util. Comm’n, 70 Ohio St. 3d 244, 248, 638 N.E.2d 550,
553 (1994); MCI Telecommunications Corp. v. Pub. Util. Comm 'n, 38 Ohio St. 3d 266,
269, 527 NL.E.2d 777, 780 (1988); MCI Telecommunications Corp. v. Pub. Util. Comm’n,
32 Ohio St. 3d 306, 310, 513 N.E.2d 337, 342 (1987); drmco, Inc. v. Pub. Util. Comm’n,
69 Ohio St. 2d 401, 409, 433 N.E.Zd 923, 928 (1982); Cleveland v. Pub. Util. Comm’n,
67 Ohio St. 2d 446, 453, 424 N.E.2d 561, 566 (1981). The statutes, therefore, define the
terms for participation. No statute provides that Appellant must receive as much time as
it wants to prepare for a hearing in Board matters. Indeed the statute would appear to
contemplate a much shorter timeframe than the Appellant was given. The General
Assembly takes the view that intervenors must be prepared in less than ninety days. The
law requires that the hearing in a siting application must be more than sixty but less than
ninety days from the receipt of a complete application. Ohio Rev. Code Ann. §
4906.07(A) (Anderson 2009), App. at 17. In this case, the application was complete as of
November 27, 2067. See Letter of Alan Schriber, Chairman, Ohio Power Siting Board to
Michael Beiting, November 27, 2007. The General Assembly would take the view that
CARE should have been ready for the hearing on that application no later than February

25, 2008. The evidentiary hearing did not actually begin until September 16, 2008,
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providing CARE with six and a half months more time to develop its case than the
General Assembly thought maximally necessary. CARE has been given more than
adequate opportunities in the case below and there is no due process issue.

L. Summary

Appellant’s Proposition of Law II is an amalgam of baseless claims and should be
rejected. The Board properly shielded trade secret and critical energy infrastructure
information from public disclosure, complying with public records requirements. The
Board announced its meeting in advance, voted publicly, and provided minutes of its
actions. The Board complied with all sunshine requirements. Appellant had notice of the
hearing, was provided with all discovery sought, participated in the hearing of the case
presenting evidence and witnesses, and submitted briefs. Nothing more is required.

Appellant’s Proposition of Law II should be rejected by this Court.
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CONCLUSION

After reviewing all the evidence, the Board determined that the Preferred Route
proposed by the Applicants was appropriate for construction of the transmission line.
The Board imposed forty-three conditions to mitigate any adverse impacts. The Board’s
decision is reasonable, is supported by thé record, and complies with the law in all
respects. The decision should be affirmed.
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74906-7-07 Discovery.
(A) Scope of discovery.

(1) The purpose of this rule is to encourage the prompt and expeditious use of
prehearing discovery in order to facilitate thorough and adequate preparation for
participation in board proceedings.

(2) Except as otherwise provided in paragraph (A)(7) of this rule, any party to a
board proceeding may obtain discovery of any matter, not privileged, which is
relevant to the subject matter of that proceeding. It is not grounds for objection
that the information sought would be inadmissible at the hearing, if the
information sought appears reasonably calculated to lead to the discovery of
admissible evidence. Discovery may be obtained through interrogatories, requests
for the production of documents and things or permission to enter upon land or
other property, depositions and requests for admission. The frequency of using
these discovery methods is not limited unless the board orders otherwise under
paragraph (H) of this rule.

(3) Any party may, through interrogatories, require any other party to identify each
expert witness expected to testify at the hearing and to state the subject matter on
which the expert is expected to testify. Thereafter, any party may discovery from
the expert or other party facts or data known or opinions held by the expert which
are relevant to the stated subject matter. A party who has retained or specially
employed an expert may, with the approval of the board, require the party
conducting discovery to pay the expert a reasonable fee for the time spent
responding to discovery requests.

(4) Discovery responses which are complete when made need not be
supplemented with subsequently acquired information unliess:

(a) The response fully identified each expert witness expected to testify at the
hearing and stated the subject matter upon which each expert was expected to
testify.

(b) The responding party later learned that the response was incorrect or otherwise
materially deficient.

(c). The response indicated that the information sought was unknown or
nonexistent and such information subsequently became known or existent.

(d) An order of the board or agreement of the parties provides for the
supplementation of responses.



(e) Requests for the supplementation of responses are submitted prior to the
commencement of the hearing.

(5) The supplementation of responses required under paragraph (A)(4) of this rule
and requests for supplementation of responses submitted pursuant to paragraph
(A)4)(e) of this rule shall be provided within five business days of discovery of
the new information.

(6) Nothing in this rule precludes parties from conducting informal discovery by
mutually agreeable methods or by stipulation.

(7) A discovery request under this rule may not seek information from any party
which is available in prefiled testimony, prehearing data submissions, or other
documents which that party has filed with the board in the pending proceeding.
Before serving any discovery request, a party must first make a reasonable effort
to determine whether the information sought is available from such sources.

(8) For purposes of this rule, the term “party” includes any person who has filed a
notice or petition to intervene which is pending at the time a discovery request or
motion is to be served or filed.

(9) The staff shall be deemed a “party” under this rule for purposes of conducting
discovery, but no party shall conduct discovery against the staff.

(10) Discovery may not be used to harass or delay existing procedural schedules.
(B) Time period for discovery.

(1) Discovery may begin immediately after an application is filed or a proceeding
is commenced and should be completed as expeditiously as possible. Unless
otherwise ordered for good cause shown, discovery must be completed prior to the
commencement of the hearing.

(2) The board or the administrative law judge may shorten or extend the time
period for discovery upon their own motion or upon motion of any party for good
cause shown.

(C) Filing and service of discovery requests and responses.

Except as otherwise provided in paragraphs (H) and (I) of this rule and unless
otherwise ordered for good cause shown, discovery requests shall be served upon
the party from whom discovery is sought and filed with the board. Upon a
showing of good cause, the board or the administrative law judge may determine
that the responding party may recover the reasonable cost of providing copies



from the party making the request. For purposes of this rule the term “response”
includes written responses or objections to interrogatories, requests for the
production of documents or tangible things, requests for permission to enter upon
land or other property, and requests for admission.

(D) Interrogatories.

(1) Any party may serve upon any other party written interrogatories, to be
answered by the party served. If the party served is a corporation, partnership,
association, government agency, or municipal corporation, it shall designate one
or more of its officers, agents, or employees to answer the interrogatories, who
shall furnish such information as is available to the party. Each interrogatory shall
be answered separately and fully, in writing and under oath, unless it is objected
to, in which case the reason for the objection shall be stated in lieu of an answer.
The answers shall be signed by the person making them, and the objections shall
be signed by the attorney or other person making them. The party upon whom the
interrogatories have been served shall serve a copy of the answers or objections
upon the party submitting the interrogatories and all other parties within twenty
days after the service thereof, or within such shorter or longer time as the board or
the administrative law judge may allow. The party submitting the interrogatories
may move for an order under paragraph (I) of this rule with respect to any
objection or other failure to answer an interrogatory.

(2) Subject to the scope of discovery set forth in paragraph (A) of this rule,
interrogatories may elicit facts, data, or other information known or readily
available to the party upon whom the interrogatories are served. An interrogatory
which is otherwise proper is not objectionable merely because it calls for an
opinion, contention, or legal conclusion, but the board or the administrative law
judge may direct that such interrogatory need not be answered until certain
designated discovery has been completed, or until some other designated time.
The answers to interrogatories may be used to the extent permitted by the rules of
evidence, but such answers are not conclusive and may be rebutted or explained
by other evidence.

(3) Where the answer to an interrogatory may be derived or ascertained from
public documents on file in this state, or from documents which the party served
with the interrogatory has furnished to the party submitting the interrogatory
within the preceding twelve months, it is a sufficient answer to such interrogatory
to specify the title of the document, the location of the document or the
circumstances under which it was furnished to the party submitting the
interrogatory, and the page or pages from which the answer may be derived or
ascertained. '



(4) Where the answer to an interrogatory may be derived or ascertained from the
business records of the party upon whom the interrogatory has been served or
from an examination, audit, or inspection of such records, and the burden of
deriving the answer is substantially the same for the party submitting the
interrogatory as for the party served, it is a sufficient answer to such interrogatory
to specify the records from which the answer may be derived or ascertained and to
afford the party submitting the interrogatory a reasonable opportunity to examine,
audit, or inspect such records.

(E) Depositions.

(1) Any party to a board proceeding may take the testimony of any other party or
person, other than a member of the board staff, by deposition upon oral
examination with respect to any matter within the scope of discovery set forth in
paragraph (A) of this rule. The attendance of witnesses and production of
documents may be compelled by subpoena as provided in rule 4906-7-08 of the
Administrative Code.

(2) Any party desiring to take the deposition of any person upon oral examination
shall give reasonable notice in writing to the deponent, to all parties, and to the
board. The notice shall state the time and place for taking the deposition and the
name and address of each person to be examined, if known, or if the name is not
known, a general description sufficient for identification. If a subpoena duces
tecum is to be served upon the person to be examined, a designation of the
materials to be produced thercunder shall be attached to or included in the notice.

(3) If any party shows that he or she was unable with the exercise of due diligence
to obtain counsel to represent him or her at the taking of a deposition, the
deposition may not be used against such party.

(4) The board or the administrative law judge may, upon motion, order that a
deposition be recorded by other than stenographic means, in which case the order
shall designate the manner of recording the deposition, and may include provisions
to assure that the recorded testimony will be accurate and trustworthy. If such an
order is made, any party may arrange to have a stenographic transcription made at
his or her own expense.

(5) A party may, in the notice and in a subpoena, name a corporation, partnership,
association, government agency, or municipal corporation and designate with
reasonable particularity the matters on which examination is requested. The
organization so named shall choose one or more of its officers, agents, employees,
or other persons duly authorized to testify on its behalf, and shall set forth, for
each person designated, the matters on which he or she will testify, The persons so



designated shall testify as to matters known or reasonably available to the
organization.

(6) Depositions may be taken before any person authorized to administer oaths
under the laws of the jurisdiction in which the deposition is taken, or before any
person appointed by the board or the administrative law judge. Unless all of the
parties expressly agree otherwise, no deposition shall be taken before any person
who is a relative, employee, or attorney of any party, or a relative or employee of
such attorney.

(7) The person before whom the deposition is to be taken shall put the witness on
oath or affirmation, and shall personally, or by someone acting under his or her
direction and in his or her presence, record the testimony of the witness.
Examination and cross-examination may proceed as permitted in board hearings.
The testimony shall be recorded stenographically or by any other means ordered
under paragraph (E)(4) of this rule. If requested by any of the parties, the
testimony shall be transcribed at the expense of the party making the request.

(8) All objections made at the time of the examination to the qualifications of the
officer taking the deposition, or to the manner of taking it, or to the evidence
presented, or to the conduct of any party, and any other objection to the
proceedings shall be noted by the officer upon the deposition. Evidence objected
to shall be taken subject to the objections. In lieu of participating in the oral
examination, parties may serve written questions in a sealed envelope upon the
party taking the deposition, who shall transmit them to the officer, who in turn
shall propound them to the witness and record the answers verbatim.

(9) At any time during the taking of a deposition, the board or the administrative
law judge may, upon motion of any party or the deponent and upon a showing that
the examination is being conducted in bad faith or in such a manner as to
unreasonably annoy, embarrass, or oppress the deponent or party, order the person
conducting the examination to cease taking the deposition, or may limit the scope
and manner of taking the deposition as provided in paragraph (H) of this rule.
Upon demand of the objecting party or deponent, the taking of the depositions
shall be suspended for the time necessary to make a motion for such an order.

(10) If and when the testimony is fully transcribed, the deposition shall be
submitted to the witness for examination and shall be read to or by him or her,
unless such examination and reading are expressly waived by the witness and the
parties. Any changes in form or substance which the witness desires to make shall
be entered upon the deposition by the officer with a statement of the reasons given
by the witness for making the changes. The deposition shall then be signed by the
witness unless the signing is expressly waived by the parties or the witness is ill or



cannot be found or refuses to sign. If the deposition is not signed by the witness
within ten days after its submission to him or her, the officer shall sign it and state
on the record the fact of the waiver or the illness or absence of the witness, or the
fact of the refusal to sign together with the reason, if any, given for such refusal.
The deposition may then be used as fully as though signed, unless the
administrative law judge upon motion to suppress, holds that the reasons given for
the refusal to sign require rejection of the deposition in whole or in part.

(11) The officer shall certify on the deposition that the witness was duly sworn by
him or her and that the deposition is a true record of the testimony given by the
witness. Upon payment of reasonable charges therefore, the officer shall furnish a
copy of the deposition to any party or to the deponent.

(12) Documents and things produced for inspection during the examination of the
witness shall, upon request of any party, be marked for identification and annexed
to the deposition, except that:

(a) The person producing the materials may substitute copies to be marked for
identification, if all parties are afforded a fair opportunity to verify the copies by
comparison with the originals.

(b) If the person producing the materials requests their return, the officer shall
mark them, give each party an opportunity to inspect and copy them, and return
them to the person producing them, and the materials may then be used in the
same manner as if annexed to deposition.

(13) Depositions may be used in board hearings to the same extent permitted in
civil actions in courts of record. Unless otherwise ordered for good cause shown,
any depositions to be used as evidence must be filed with the board at least three
days prior to the commencement of the hearing.

(14) The notice to a party deponent may be accompanied by a request made in
compliance with paragraph (F) of this rule for the production of documents or
tangible things at the taking of the deposition.

(F) Production of documents and things, entry upon land or other property.

(1) Subject to the scope of discovery set forth in paragraph (A) of this rule, any
party may serve upon any other party a written request to:

(2) Produce and permit the party making the request, or someone acting on his or
her behalf, to inspect and copy any designated documents, including writings,



drawings, graphs, charts, photographs, or data compilations, which are in the
possession, custody, or control of the party upon whom the request is served.

(b) Produce for inspection, copying, sampling, or testing any tangible things which
are in the possession, control, or custody of the party upon whom the request is
served.

(c) Permit entry upon designated land or other property for the purpose of
inspecting, measuring, surveying, photographing, testing, or sampling the property
or any designated object or operation thereon.

(2) The request shall set forth the items to be inspected either by individual item or
by category, and shall describe each category with reasonable particularity. The
request shall also specify a reasonable time, place, and manner for conducting the
inspection and performing the related acts.

(3) The party upon whom the request is served shall serve a written response
within twenty days after the service of the request, or within such shorter or longer
time as the board or the administrative law judge may allow. The response shall
state, with respect to cach item or category, that the inspection and related
activities will be permitted as requested, unless the request is objected to, in which
case the reason for the objection shall be stated. If an objection is made to part of
an item or category, that part shall be specified. The party submitting the request
may move for an order under paragraph (I) of this rule with respect to any
objection or other failure to respond to a request or any part thereof, or any failure
to permit inspection as requested.

(4) Where a request calls for the production of a public document on file in this
state, or a document which the party upon whom the request is served has
furnished to the party submitting the request within the preceding twelve months,
it is a sufficient response to such request to specify the location of the document or
the circumstances under which the document was furnished to the party submitting
the request. '

(G) Request for admission.

(1) Any party may serve upon any other party a written request for the admission,
for purposes of the pending proceeding only, of the truth of any specific matter
within the scope of discovery set forth in paragraph (A) of this rule, including the
genuineness of any documents described in the request. Copies of any such
documents shall be served with the request unless they are or have been otherwise
furnished for inspection or copying. :



(2) Each matter for which an admission is requested shall be separately set forth.
The matter is admitted unless, within twenty days after the service of the request,
or within such shorter or longer time as the board or the administrative law judge
may allow, the party to whom the request is directed serves upon the party
requesting the admission a written answer or objection, signed by the party or by
his or her attorney. If an objection is made, the reasons therefor shall be stated.
The answer shall specifically deny the matter or set forth in detail the reasons why
the answering party cannot truthfully make an admission or denial. A denial shall
fairly meet the substance of the requested admission, and when good faith requires
that a party qualify his or her answer or deny only part of the matter of which an
admission is requested, the party shall specify that portion which is true and
qualify or deny the remainder. An answering party may not give lack of
information as a reason for failure to admit or deny a matter unless the party states
that he or she has made reasonable inquiry and that information known or readily
obtainable is insufficient to enable him or her to make an admission or denial. A
party who considers the truth of a matter of which an admission has been
requested to be a genuine issue for the hearing may not, on that basis alone, object
to the request, but may deny that matter or set forth the reasons why an admission
or denial cannot be made.

(3) Any party who has requested an admission may move for an order under
paragraph (1) of this rule with respect to any answer or objection. Unless it appears
that an objection is justified, the board or the administrative law judge shall order
that an answer be served. If an answer fails to comply with the requirements of
this rule, the board or the administrative law judge may:

(a) Order that the matter be admitted for purposes of the pending proceeding.
(b) Order that an amended answer be served.

(¢) Determine that final disposition of the matter should be deferred until a
prehearing conference or some other designated time prior to the commencement
of the hearing.

(4) Unless otherwise ordered by the board or the administrative law judge, any
matter admitted under this rule is conclusively established against the party
making the admission, but such admission may be rebutted by evidence offered by
any other party. An admission under this rule is an admission for the purposes of
the pending proceeding only and may not be used for any other purposes.

(H) Motions for protective orders.



(1) Upon motion of any party or person from whom discovery is sought, the board
or the administrative law judge may issue any order which is necessary to protect a
party or person from annoyance, embarrassment, oppression, or undue burden or
expense. Such a protective order may provide that:

(a) Discovery not be had.
(b) Discovery may be had only on specified terms and conditions.

(c) Discovery may be had only by a method of discovery other than that selected
by the party seeking discovery.

(d) Certain matters not be inquired into.
(e) The scope of discovery be limited to certain matters.

(f) Discovery be conducted with no one present except persons designated by the
board or the administrative law judge.

(g) A trade secret or other confidential research, development, commercial, or
other information not be disclosed or be disclosed only in a designated way;.

(h) Information acquired through discovery be used only for purposes of the
pending proceeding, or that such information be disclosed only to designated
persons or classes of persons.

(2) No motion for a protective order shall be filed under this rule until the person
or party seeking the order has exhausted all other reasonable means of resolving
any differences with the party seeking discovery. A motion for a protective order
shall be accompanied by:

(a) A memorandum in support, setting forth the specific basis of the motion and
citations to any authorities relied upon.

(b) Copies of any specific discovery request which are the subject of the request
for a protective order.

(¢) An affidavit of counsel, or of the person seeking a protective order if such
person is not represented by counsel, sefting forth the efforts which have been
made to resolve any differences with the party secking discovery.

(3) If a request for a protective order is denied in whole or in part, the board or the
administrative law judge may require that the party or person seeking the order
provide or permit discovery on such terms and conditions as are just.



(4) Upon motion of any party or person filing a document with the board’s
docketing division relative to a case before the board, the board or the
administrative law judge assigned to the case may issue any order which is
necessary to protect the confidentiality of information contained in the document,
to the extent that state or federal law prohibits release of the information, including
where it is determined that both of the following criteria are met: The information
is deemed by the board or administrative law judge assigned to the case to
constitute a trade secrct under Ohio law, and where non-disclosure of the
information is not inconsistent with the purpose of Title 49 of the Revised Code.
Any order issued under this paragraph shall minimize the amount of information
protected from public disclosure. The following requirements apply to a motion
filed under this paragraph.

(a) All documents submitted pursuant to paragraph (H) of this rule should be filed
with only such information redacted as is essential to prevent disclosure of the
allegedly confidential information. Such redacted documents should be filed with
the otherwise required number of copies for inclusion in the public case file.

(b) Three unredacted copies of the allegedly confidential information shall be filed
under seal, along with a motion for protection of the information, with the chief of
the docketing division, or the chief’s designee. Each page of the allegedly
confidential material filed under seal must be marked as “Confidential,”
“Proprietary”, or “Trade Secret”.

(c) The motion for protection of allegedly confidential information shall be
accompanied by a memorandum in support setting forth the specific basis of the
motion, including a detailed discussion of the need for protection from disclosure,
and citations of any authorities relied upon. The motion and memorandum in
support shall be made part of the public record of the proceeding.

(5) Pending a ruling on a motion filed in accordance with paragraph (H) of this
rule, the information filed under seal will not be included in the public record of
the proceeding or disclosed to the public until otherwise ordered or released
pursuant to this rule. The board and its employees will undertake reasonable
efforts to maintain the confidentiality of the information pending a ruling on the
motion. A document or portion of a document filed with the docketing division
that is marked “Confidential”, “Proprietary”, “Trade Secret”, or with any other
such marking, will not be afforded confidential treatment and protected from
disclosure unless it is filed in accordance with paragraph (IH) of this rule.

(6) Unless otherwise ordered, any order prohibiting public disclosure pursuant to

paragraph (E)(4) of this rule shall automatically expire eighteen months after the
date of its issuance, and such information may then be included in the public
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record of the proceeding. A party wishing to extend a protective order beyond
eighteen months shall file an appropriate motion and shall include a detailed
discussion of the need for continued protection from disclosure.

(I) Motions to compel discovery.

(1) Any party, upon reasonable notice to all other parties and any persons affected
thereby, may move for an order compelling discovery, with respect to:

(a) Any failure of a party to answer an interrogatory served under paragraph (D) of
this rule.

(b) Any failure of a party to produce a document or tangible thing or permit entry
upon land or other property as requested under paragraph (F) of this rule.

(¢) Any failure of a deponent to appear or to answer a question propounded under
paragraph (E) of this rule.

(d) Any other failure to answer or respond to a discovery request made under
paragraphs (D) to (G) of this rule.

(2) For purposes of this rule, an evasive or incomplete answer shall be treated as a
failure to answer.

(3) No motion to compel discovery shall be filed under this rule until the party
seeking discovery has exhausted all other reasonable means of resolving any
differences with the party or person from whom discovery is sought. A motion to
compel discovery shall be accompanied by:
(a) A memorandum in support, setting forth:

(i) The specific basis of the motion, and citations of any authorities relied upon.

(ii) A brief explanation of how the information sought is relevant to the pending
proceeding. ‘

(iii) Responses to any objections raised by the party or person from whom
discovery is sought.

(b) Copies of any specific discovery requests which are the subject of the motion
to compel, and copies of any responses or objections thereto.

(¢) An affidavit of counsel, or of the party seeking to compel discovery if such
party is not represented by counsel, setting forth the efforts which have been made
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to resolve any differences with the party or person from whom discovery is
sought.

(4) The board or the administrative law judge may grant or deny the motion in
whole or in part. If the motion is denied in whole or in part, the board or the
administrative law judge may issue such protective order as would be appropriate
under paragraph (H) of this rule.

(5) Any order of the administrative law judge granting a motion to compel
discovery in whole or in part may be appealed to the board in accordance with rule
4906-7-15 of the Administrative Code. If no application for review is filed within
the time limit set forth in that rule, the order of the administrative law judge
becomes the order of the board.

(6) If any party or person disobeys an order of the board compelling discovery, the
board may:

(a) Seck appropriate judicial relief against the disobedient person or party under
section 4903.04 of the Revised Code.

(b) Prohibit the disobedient party from further participation in the pending
proceeding.

(¢) Prohibit the disobedient party from supporting or opposing designated claims
or defenses, or from introducing evidence or conducting cross-examination on

designated matters,

(d) Dismiss the pending proceeding if such proceeding was initiated by an
application or petition, unless such a dismissal would unjustly prejudice any other

party.

(e) Take such other action as the board considers appropriate.
Effective: 01/25/2009

R.C. 119.032 review dates: 11/10/2008 and 11/30/2013
Promulgated Under: 111.15

Statutory Authority: 4906.03

Rule Amplifies: 4903.06, 4903.082, 4906.03, 4906.12
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4906-7-16 Administrative law judge reports and exceptions thereto.

(A) If ordered by the board the administrative law judge shall prepare a written
report of his or her findings, conclusions, and recommendations following the
conclusion of the hearing. Such report shall be filed with the board and served
upon all parties.

(B) Any party may file exceptions to a an administrative law judge’s report within
twenty days after such report is filed with the board. Exceptions shall be stated and
numbered separately, and shall be accompanied by a memorandum in support,
setting forth the basis of the exceptions and citations of any authorities relied
upon. If any exception relates to one or more findings of fact, the memorandum in
support should, where practicable, include specific citations to any portions of the
record relied upon in support of the exception.

(C) Any party may file a reply to another party’s exceptions within fifteen days

after the service of those exceptions.
|

R.C. 119.032 review dates: 11/10/2008 and 09/30/2013
Promulgated Under: 111.15

Statutory Authority: 4906.03

Rule Amplifies: 4906.12, 4906.03, 4903.22

Prior Effective Dates: 12/27/76, 7/7/80, 6/10/89, 8/28/98
4903.10 Application for rehearing

After any order has been made by the public utilities commission, any party who
has entered an appearance in person or by counsel in the proceeding may apply for
a rehearing in respect to any matters determined in the proceeding. Such
application shall be filed within thirty days after the entry of the order upon the
journal of the commission.

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by
leave of the commission first had in any other proceeding, any affected person,
firm, or corporation may make an application for a rehearing within thirty days
after the entry of any final order upon the journal of the commission. Leave to file
an application for rehearing shall not be granted to any person, firm, or
corporation who did not enter an appearance in the proceeding unless the
commission first finds:
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(A) The applicant’s failure to enter an appearance prior to the entry upon the
journal of the commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the
proceeding.

Every applicant for rehearing or for leave to file an application for rehearing shall
give due notice of the filing of such application to all parties who have entered an
appearance in the proceeding in the manner and form prescribed by the
commission,

Such application shall be in writing and shall set forth specifically the ground or
grounds on which the applicant considers the order to be unreasonable or
unlawful. No party shall in any court urge or rely on any ground for reversal,
vacation, or modification not so set forth in the application.

Where such application for rehearing has been filed before the effective date of the
order as to which a rechearing is sought, the effective date of such order, unless
otherwise ordered by the commission, shall be postponed or stayed pending
disposition of the matter by the commission or by operation of law. In all other
cases the making of such an application shall not excuse any person from
complying with the order, or operate to stay or postpone the enforcement thereof,
without a special order of the commission.

Where such application for rehearing has been filed, the commission may grant
and hold such rehearing on the matter specified in such application, if in its
judgment sufficient reason therefor is made to appear. Notice of such rehearing
shall be given by regular mail to all parties who have entered an appearance in the
proceeding.

If the commission does not grant or deny such application for rehearing within
thirty days from the date of filing thereof, it is denied by operation of law,

If the commission grants such rehearing, it shall specify in the notice of such
granting the purpose for which it is granted. The commission shall also specify the
scope of the additional evidence, if any, that will be taken, but it shall not upon
such rehearing take any evidence that, with reasonable diligence, could have been
offered upon the original hearing.

If, after such rehearing, the commission is of the opinion that the original order or
any part thereof is in any respect unjust or unwarranted, or should be changed, the
commission may abrogate or modify the same; otherwise such order shall be
affirmed. An order made after such rehearing, abrogating or modifying the
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original order, shall have the same effect as an original order, but shall not affect
any right or the enforcement of any right arising from or by virtue of the original
order prior to the receipt of notice by the affected party of the filing of the
application for rehearing.

No cause of action arising out of any order of the commission, other than in
support of the order, shall accrue in any court to any person, firm, or corporation
unless such person, firm, or corporation has made a proper application to the
commission for a rehearing.

Effective Date: 09-29-1997
4903.13 Reversal of final order - notice of appeal

A final order made by the public utilities commission shall be reversed, vacated,
or modified by the supreme court on appeal, if, upon consideration of the record,
such court is of the opinion that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by
notice of appeal, filed with the public utilities commission by any party to the
proceeding before it, against the commission, setting forth the order appealed from
and the errors complained of. The notice of appeal shall be served, unless waived,
upon the chairman of the commission, or, in the event of his absence, upon any
public utilities commissioner, or by leaving a copy at the office of the commission
at Columbus. The court may permit any interested party to intervene by cross-
appeal. Effective Date: 10-01-1953

4906.02 Power siting board organization.

(A) There is hereby created within the public utilities commission the power siting
board, composed of the chairman of the public utilities commission, the director of
environmental protection, the director of health, the director of development, the
director of natural resources, the director of agriculture, and a representative of the
public who shall be an engineer and shall be appointed by the governor, from a list
of three nominees submitted to the governor by the office of the consumers’
counsel, with the advice and consent of the senate and shall serve for a term of
four years. The chairman of the public utilities commission shall be chairman of
the board and its chief executive officer. The chairman shall designate one of the
voting members of the board to act as vice-chairman who shall possess during the
absence or disability of the chairman all of the powers of the chairman. All
hearings, studies, and consideration of applications for certificates shall be
conducted by the board or representatives of its members.
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In addition, the board shall include four legislative members who may participate
fully in all the board’s deliberations and activities except that they shall serve as
nonvoting members. The speaker of the house of representatives shall appoint one
legislative member, and the president of the senate and minority leader of each
house shall each appoint one legislative member. Each such legislative leader shall
designate an alternate to attend meetings of the board when the regular legislative
member he appointed is unable to attend. Each legislative member and alternate
shall serve for the duration of the elected term that he is serving at the time of his
appointment. A quorum of the board is a majority of its voting members.

The representative of the public and, notwithstanding section 101.26 of the
Revised Code, legislative members of the board or their designated alternates,
when engaged in their duties as members of the board, shall be paid at the per
diem rate of step 1, pay range 32, under schedule B of section 124.15 of the
Revised Code and shall be reimbursed for the actual and necessary expenses they
incur in the discharge of their official duties.

(B) The chairman shall keep a complete record of all proceedings of the board,
issue all necessary process, writs, warrants, and notices, keep all books, maps,
documents, and papers ordered filed by the board, conduct investigations pursuant
to section 4906.07 of the Revised Code, and perform such other duties as the
board may prescribe.

(C) The chairman of the public utilities commission may assign or transfer duties
among the commission’s staff. However, the board’s authority to grant certificates
under section 4906.10 of the Revised Code shall not be exercised by any officer,
employee, or body other than the board itself.

(D) The chairman may call to his assistance, temporarily, any employee of the
environmental protection agency, the department of natural resources, the
department of agriculture, the department of health, or the department of
development, for the purpose of making studies, conducting hearings,
investigating applications, or preparing any report required or authorized under
this chapter. Such employees shall not receive any additional compensation over
that which they receive from the agency by which they are employed, but they
shall be reimbursed for their actual and necessary expenses incurred while
working under the direction of the chairman. All contracts for special services are
subject to the approval of the chairman.

Effective Date: 10-17-1985
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4906.03 Powers and duties of power siting board
The power siting board shall:

(A) Require such information from persons subject to its jurisdiction as it
considers necessary to assist in the conduct of hearings and any investigations or
studies it may undertake;

(B) Conduct any studies or investigations that it considers necessary or appropriate
to carry out its responsibilities under this chapter;

(C) Adopt rules establishing criteria for evaluating the effects on environmental
values of proposed and alternative sites, and projected needs for electric power,
and such other rules as are necessary and convenient to implement this chapter,
including rules governing application fees, supplemental application fees, and
other reasonable fees to be paid by persons subject to the board’s jurisdiction. The
board shall make an annual accounting of its collection and use of these fees and
shall issue an annual report of its accounting, in the form and manner prescribed
by its rules, not later than the last day of June of the year following the calendar
year to which the report applies.

(D) Approve or disapprove applications for certificates;
4906.07 Public hearing on application

(A) Upon the receipt of an application complying with section 4906.06 of the
Revised Code, the power siting board shall promptly fix a date for a public hearing
thercon, not less than sixty nor more than ninety days after such receipt, and shall
conclude the proceeding as expeditiously as practicable.

(B) On an application for an amendment of a certificate, the board shall hold a
hearing in the same manner as a hearing is held on an application for a certificate
if the proposed change in the facility would result in any material increase in any
environmental impact of the facility or a substantial change in the location of all or
a portion of such facility other than as provided in the alternates set forth in the
application.

{C) The chairman of the power siting board shall cause each application filed with
the board to be investigated and shall, not less than fifteen days prior to the date
any application is set for hearing submit a written report to the board and to the
applicant. A copy of such report shall be made available to any person upon
request. Such report shall set forth the nature of the investigation, and shall contain
recommended findings with regard to division (A) of section 4906.10 of the
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Revised Code and shall become part of the record and served upon all parties to
the proceeding.

Effective Date: 10-17-1985
4906.10 Basis for decision granting or denying certificate

(A) The power siting board shall render a decision upon the record either granting
or denying the application as filed, or granting it upon such terms, conditions, or
modifications of the construction, operation, or maintenance of the major utility
facility as the board considers appropriate. The certificate shall be conditioned
upon the facility being in compliance with standards and rules adopted under
sections 1501.33, 1501.34, and 4561.32 and Chapters 3704., 3734., and 6111. of
the Revised Code. The period of initial operation under a certificate shall expire
two years after the date on which electric power is first generated by the facility.
During the period of initial operation, the facility shall be subject to the
enforcement and monitoring powers of the director of environmental protection
under Chapters 3704., 3734., and 6111. of the Revised Code and to the emergency
provisions under those chapters. If a major utility facility constructed in
accordance with the terms and conditions of its certificate is unable to operate in
compliance with all applicable requirements of state laws, rules, and standards
pertaining to air pollution, the facility may apply to the director of environmental
protection for a conditional operating permit under division (G) of section 3704.03
of the Revised Code and the rules adopted thereunder. The operation of a major
utility facility in compliance with a conditional operating permit is not in violation
of its certificate. After the expiration of the period of initial operation of a major
utility facility, the facility shall be under the jurisdiction of the environmental
protection agency and shall comply with all laws, rules, and standards pertaining
to air pollution, water pollution, and solid and hazardous waste disposal.

The board shall not grant a certificate for the construction, operation, and
maintenance of a major utility facility, either as proposed or as modified by the
board, unless it finds and determines all of the following:

(1) The basis of the need for the facility if the facility is an electric transmission
line or gas or natural gas transmission line;

(2) The nature of the probable environmental impact;
(3) That the facility represents the minimum adverse environmental impact,

considering the state of available technology and the nature and economics of the
various alternatives, and other pertinent considerations;
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(4) In the case of an electric transmission line or generating facility, that the
facility is consistent with regional plans for expansion of the electric power grid of
the electric systems serving this state and interconnected utility systems and that
the facility will serve the interests of clectric system economy and reliability;

(5) That the facility will comply with Chapters 3704., 3734., and 6111. of the
Revised Code and all rules and standards adopted under those chapters and under
sections 1501.33, 1501.34, and 4561.32 of the Revised Code. In determining
whether the facility will comply with all rules and standards adopted under section
4561.32 of the Revised Code, the board shall consult with the office of aviation of
the division of multi-modal planning and programs of the department of
transportation under section 4561.341 of the Revised Code.

(6) That the facility will serve the public interest, convenience, and necessity;

(7) In addition to the provisions contained in divisions (A)(1) to (6) of this section
and rules adopted under those divisions, what its impact will be on the viability as
agricultural land of any land in an existing agricultural district established under
Chapter 929. of the Revised Code that is located within the site and alternative site
of the proposed major utility facility. Rules adopted to evaluate impact under
division (AX7) of this section shall not require the compilation, creation,
submission, or production of any information, document, or other data pertaining
to land not located within the site and alternative site.

(R) That the facility incorporates maximum feasible water conservation practices
as determined by the board, considering available technology and the nature and
economics of the various alternatives.

(B) If the board determines that the location of all or a part of the proposed facility
should be modified, it may condition its certificate upon that modification,
provided that the municipal corporations and counties, and persons residing
therein, affected by the modification shall have been given reasonable notice
thereof.

(C) A copy of the decision and any opinion issued therewith shall be served upon
each party.

Effective Date: 04-07-2004
4906.12 Procedures of public utilities commission to be followed

Sections 4903.02 to 4903.i6 and 4903.20 to 4903.23 of the Revised Code shall
apply to any proceeding or order of the power siting board under Chapter 4906. of
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the Revised Code, in the same manner as if the board were the public utilities
commission under such sections.

Effective Date: 11-15-1981
1333.61 Uniform trade secrets act definitions.

As used in sections 1333.61 to 1333.69 of the Revised Code, unless the context
requires otherwise: '

(A) “Improper means” includes theft, bribery, misrepresentation, breach or
inducement of a breach of a duty to maintain secrecy, or espionage through
electronic or other means.

(B) “Misappropriation” means any of the following:

(1) Acquisition of a trade secret of another by a person who knows or has reason
to know that the trade secret was acquired by improper means;

(2) Disclosure or use of a trade secret of another without the express or implied
consent of the other person by a person who did any of the following:

(a) Used improper means to acquire knowledge of the trade secret;

(b) At the time of disclosure or use, knew or had reason to know that the
knowledge of the trade secret that the person acquired was derived from or
through a person who had utilized improper means to acquire it, was acquired
under circumstances giving rise to a duty to maintain its secrecy or limit its use, or
was derived from or through a person who owed a duty to the person seeking
relief to maintain its secrecy or limit its use;

(¢) Before a material change of their position, knew or had reason to know that it
was a trade secret and that knowledge of it had been acquired by accident or
mistake.

(C) “Person” has the same meaning as in division (C) of section 1.59 of the
Revised Code and includes governmental entities.

(D) “Trade secret” means information, including the whole or any portion or phase
of any scientific or technical information, design, process, procedure, formula,
pattern, compilation, program, device, method, technique, or improvement, or any
business information or plans, financial information, or listing of names,
addresses, or telephone numbers, that satisfies both of the following:
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(1) Tt derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other
persons who can obtain economic value from its disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

Effective Date: 07-20-1994; 2008 HB562 (Vetoed) 06-24-2008
1333.62 Injunction against misappropriation.

(A) Actual or threatened misappropriation may be enjoined. Upon application to
the court, an injunction shall be terminated when the trade secret has ceased to
exist, unless the court finds that termination of the injunction is likely to provide a
person who committed an actual or threatened misappropriation with a resulting
commercial advantage, in which case the injunction shall be continued for an
additional reasonable time in order to eliminate commercial advantage that
otherwise would be derived from the misappropriation.

(B) In exceptional circumstances, an injunction may condition future use upon
payment of a reasonable royalty for no longer than the time for which use could
have been prohibited. Exceptional circumstances include a material and prejudicial
change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.

(C) In appropriate circumstances, affirmative acts to protect a trade secret may be
compelled by court order.

Effective Date: 07-20-1994
1333.63 Damages recoverable.

(A) Except to the extent that a material and prejudicial change of position prior to
acquiring knowledge or reason to know of misappropriation renders a monetary
recovery inequitable, a complainant in a civil action is entitled to recover damages
for misappropriation. Damages may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not
taken into account in computing actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured by
imposition of liability for a reasonable royalty that is equitable under the
circumstances considering the loss to the complainant, the benefit to the
misappropriator, or both, for a misappropriator’s unauthorized disclosure or use of
a trade secret.
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(B) If willful and malicious misappropriation exists, the court may award punitive
or exemplary damages in an amount not exceeding three times any award made
under division (A) of this section.

Effective Date: 07-20-1994
1333.64 Attorney's fees.

The court may award reasonable attorney’s fees to the prevailing party, if any of
the following applies:

(A) A claim of misappropriation is made in bad faith.

(B) A motion to terminate an injunction is made or resisted in bad faith.
(C) Willful and malicious misappropriation exists.

Effective Date: 07-20-1994

121.22 Public meetings - exceptions.

(A) This section shall be liberally construed to require public officials to take
official action and to conduct all deliberations upon official business only in open
meetings unless the subject matter is specifically excepted by law.

(B) As used in this section:
(1) “Public body” means any of the following:

(a) Any board, commission, committee, council, or similar decision-making body
of a state agency, institution, or authority, and any legislative authority or board,
commission, committee, council, agency, authority, or similar decision-making
body of any county, township, municipal corporation, school district, or other
political subdivision or local public institution;

(b) Any committee or subcommittee of a body described in division (B)(1)(a) of
this section;

(c) A court of jurisdiction of a sanitary district organized wholly for the purpose of
providing a water supply for domestic, municipal, and public use when meeting
for the purpose of the appointment, removal, or reappointment of a member of the
board of directors of such a district pursuant to section 6115.10 of the Revised
Code, if applicable, or for any other matter related to such a disirict other than
litigation involving the district. As used in division (B)(1)(c) of this section, “court
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of jurisdiction” has the same meaning as “court” in section 6115.01 of the Revised
Code.

(2) “Meeting” means any prearranged discussion of the public business of the
public body by a majority of its members.

(3) “Regulated individual” means either of the following:
(a) A student in a state or local public educational institution;

(b) A person who is, voluntarily or involuntarily, an inmate, patient, or resident of
a state or local institution because of criminal behavior, mental illness or
retardation, disease, disability, age, or other condition requiring custodial care.

(4) “Public office” has the same meaning as in section 149.011 of the Revised
Code.

(C) All meetings of any public body are declared to be public meetings open to the
public at all times. A member of a public body shall be present in person at a
meeting open to the public to be considered present or to vote at the meeting and
for purposes of determining whether a quorum is present at the meeting.

The minutes of a regular or special mecting of any public body shall be promptly
prepared, filed, and maintained and shall be open to public inspection. The
minutes need only reflect the general subject matter of discussions in executive
sessions authorized under division (G) or (J) of this section.

(D) This section does not apply to any of the following:
(1) A grand jury;

(2) An audit conference conducted by the auditor of state or independent certified
public accountants with officials of the public office that is the subject of the audit;

(3) The adult parole authority when its hearings are conducted at a correctional
institution for the sole purpose of interviewing inmates to determine parole or
pardon;

(4) The organized crime investigations commission established under section
177.01 of the Revised Code;

(5) Meetings of a child fatality review board established under section 307.621 of

the Revised Code and meetings conducted pursuant to sections 5153.171 to
5153.173 of the Revised Code;
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(6) The state medical board when determining whether to suspend a certificate
without a prior hearing pursuant to division (G) of either section 4730.25 or
4731.22 of the Revised Code;

(7) The board of nursing when determining whether to suspend a license or
certificate without a prior hearing pursuant to division (B) of section 4723.281 of
the Revised Code;

(8) The state board of pharmacy when determining whether to suspend a license
without a prior hearing pursuant to division (D) of section 4729.16 of the Revised
Code;

(9) The state chiropractic board when determining whether to suspend a license
without a hearing pursuant to section 4734.37 of the Revised Code.

(10) The executive committee of the emergency response commission when
determining whether to issue an enforcement order or request that a civil action,
civil penalty action, or criminal action be brought to enforce Chapter 3750. of the
Revised Code.

(E) The controlling board, the development financing advisory council, the
industrial technology and enterprise advisory council, the tax credit authority, or
the minority development financing advisory board, when meeting to consider
granting assistance pursuant to Chapter 122. or 166. of the Revised Code, in order
to protect the interest of the applicant or the possible investment of public funds,
by unanimous vote of all board, council, or authority members present, may close
the meeting during consideration of the following information confidentially
received by the authority, council, or board from the applicant:

(1) Marketing plans;

(2) Specific business strategy;

(3) Production techniques and trade secrets;

(4) Financial projections;

(5) Personal financial statements of the applicant or members of the applicant’s
immediate family, including, but not limited to, tax records or other similar
information not open to public inspection.

The vote by the authority, council, or board to accept or reject the application, as

well as all proceedings of the authority, council, or board not subject to this
division, shall be open to the public and governed by this section.
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(F) Every public body, by rule, shall establish a reasonable method whereby any
person may determine the time and place of all regularly scheduled meetings and
the time, place, and purpose of all special meetings. A public body shall not hold a
special meeting unless it gives at least twenty-four hours’ advance notice to the
news media that have requested notification, except in the event of an emergency
requiring immediate official action. In the event of an emergency, the member or
members calling the meeting shall notify the news media that have requested
notification immediately of the time, place, and purpose of the meeting.

The rule shall provide that any person, upon request and payment of a rcasonable
fee, may obtain reasonable advance notification of all meetings at which any
specific type of public business is to be discussed. Provisions for advance
notification may include, but are not limited to, mailing the agenda of meetings to
all subscribers on a mailing list or mailing notices in self-addressed, stamped
envelopes provided by the person. 1

(G) Except as provided in division (J) of this section, thec members of a public
body may hold an executive session only after a majority of a quorum of the
public body determines, by a roll call vote, to hold an executive session and only
at a regular or special meeting for the sole purpose of the consideration of any of
the following matters: '

(1) To consider the appointment, employment, dismissal, discipline, promotion,
demotion, or compensation of a public employee or official, or the investigation of
charges or complaints against a public employee, official, licensee, or regulated
individual, unless the public employee, official, licensee, or regulated individual
requests a public hearing. Except as otherwise provided by law, no public body
shall hold an executive session for the discipline of an elected official for conduct
related to the performance of the elected official’s official duties or for the elected
official’s removal from office. If a public body holds an executive session
pursuant to division (G)(1) of this section, the motion and vote to hold that
executive session shall state which one or more of the approved purposes listed in
division (G)(1) of this section are the purposes for which the executive session is
to be held, but need not include the name of any person to be considered at the
meeting.

(2) To consider the purchase of property for public purposes, or for the sale of
property at competitive bidding, if premature disclosure of information would give
an unfair competitive or bargaining advantage to a person whose personal, private
interest is adverse to the general public interest. No member of a public body shall
use division (G)(2) of this section as a subterfuge for providing covert information
to prospective buyers or sellers. A purchase or sale of public property is void if the
seller or buyer of the public property has received covert information from a
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member of a public body that has not been disclosed to the general public in
sufficient time for other prospective buyers and sellers to prepare and submit
offers.

If the minutes of the public body show that all meetings and deliberations of the
public body have been conducted in compliance with this section, any instrument
executed by the public body purporting to convey, lease, or otherwise dispose of
any right, title, or interest in any public property shall be conclusively presumed to
have been executed in compliance with this section insofar as title or other interest
of any bona fide purchasers, lessees, or transferecs of the property is concerned.

(3) Conferences with an attorney for the public body concerning disputes
involving the public body that are the subject of pending or imminent court action;

(4) Preparing for, conducting, or reviewing negotiations or bargaining sessions
with public employces concerning their compensation or other terms and
conditions of their employment;

(5) Matters required to be kept confidential by federal law or regulations or state
statutes;

(6) Details relative to the security arrangements and emergency response protocols
for a public body or a public office, if disclosure of the matters discussed could
reasonably be expected to jeopardize the security of the public body or public
office;

(7) In the case of a county hospital operated pursuant to Chapter 339. of the
Revised Code, a joint township hospital operated pursuant to Chapter 513. of the
Revised Code, or a municipal hospital operated pursuant to Chapter 749. of the
Revised Code, to consider trade secrets, as defined in section 1333.61 of the
Revised Code.

If a public body holds an executive session to consider any of the matters listed in
divisions (G)(2) to (7) of this section, the motion and vote to hold that executive
session shall state which one or more of the approved matters listed in those
divisions are to be considered at the executive session.

A public body specified in division (B)(1)(c) of this section shall not hold an
executive session when meeting for the purposes specified in that division.

(H) A resolution, rule, or formal action of any kind is invalid unless adopted in an

open meeting of the public body. A resolution, rule, or formal action adopted in an
open meeting that results from deliberations in a meeting not open to the public is
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invalid unless the deliberations were for a purpose specifically authorized in
division (G) or (J) of this section and conducted at an executive session held in
compliance with this section. A resolution, rule, or formal action adopted in an
open meeting is invalid if the public body that adopted the resolution, rule, or
formal action violated division (F) of this section.

(I(1) Any person may bring an action to enforce this section. An action under
division (I)(1) of this section shall be brought within two yecars after the date of the
alleged violation or threatened violation. Upon proof of a violation or threatened
violation of this section in an action brought by any person, the court of common
pleas shall issue an injunction to compel the members of the public body to
comply with its provisions.

(2)(a) If the court of common pleas issues an injunction pursuant to division (I)(1)
of this section, the court shall order the public body that it enjoins to pay a civil
forfeiture of five hundred dollars to the party that sought the injunction and shall
award to that party all court costs and, subject to reduction as described in division
(I}2) of this section, reasonable attorney’s fees. The court, in its discretion, may
reduce an award of attorney’s fees to the party that sought the injunction or not
award attorney’s fees to that party if the court determines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it
existed at the time of violation or threatened violation that was the basis of the
injunction, a well-informed public body reasonably would believe that the public
body was not violating or threatening to violate this section;

(ii) That a well-informed public body reasonably would believe that the conduct or
threatened conduct that was the basis of the injunction would serve the public
policy that underlics the authority that is asserted as permitting that conduct or
threatened conduct.

(b) If the court of common pleas does not issue an injunction pursuant to division
(D(1) of this section and the court determines at that time that the bringing of the
action was frivolous conduct, as defined in division (A) of section 2323.51 of the
Revised Code, the court shall award to the public body all court costs and
reasonable attorney’s fees, as determined by the court.

(3) Irreparable harm and prejudice to the party that sought the injunction shall be
conclusively and irrebuttably presumed upon proof of a violation or threatened
violation of this section.

(4) A member of a public body who knowingly violates an injunction issued
pursuant to division (I)(1) of this section may be removed from office by an action
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brought in the court of common pleas for that purpose by the prosecuting attorney
or the attorney general.

(N(1) Pursuant to division (C) of section 5901.09 of the Revised Code, a veterans
service commission shall hold an executive session for one or more of the
following purposes unless an applicant requests a public hearing:

(a) Interviewing an applicant for financial assistance under sections 5901.01 to
5901.15 of the Revised Code;

(b) Discussing applications, statements, and other documents described in division
(B) of section 5901.09 of the Revised Code;

(c) Reviewing matters relating to an applicant’s request for financial assistance
under sections 5901.01 to 5901.15 of the Revised Code.

(2) A veterans service commission shall not exclude an applicant for, recipient of,
or former recipient of financial assistance under sections 5901.01 to 5901.15 of the
Revised Code, and shall not exclude representatives selected by the applicant,
recipient, or former recipient, from a meeting that the commission conducts as an
executive session that pertains to the applicant’s, recipient’s, or former recipient’s
application for financial assistance.

(3) A veterans service commission shall vote on the grant or denial of financial
assistance under sections 5901.01 to 5901.15 of the Revised Code only in an open
meeting of the commission. The minutes of the meeting shall indicate the name,
address, and occupation of the applicant, whether the assistance was granted or
denied, the amount of the assistance if assistance is granted, and the votes for and
against the granting of assistance.

Effective Date: 05-15-2002; 04-27-2005; 2007 HB194 02-12-2008

149.43 Availability of public records for inspection and copying.
(A) As used in this section:

(1) “Public record” means records kept by any public office, including, but not
limited to, state, county, city, village, township, and school district units, and
records pertaining to the delivery of educational services by an alternative school
in this state kept by the nonprofit or for-profit entity operating the alternative
school pursuant to section 3313.533 of the Revised Code. “Public record” does not
mean any of the following:
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(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings
related to the imposition of community control sanctions and post-release control
sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section
2919.121 of the Revised Code and to appeals of actions arising under those
sections;

(d) Records pertaining to adoption proceedings, including the contents of an
adoption file maintained by the department of health under section 3705.12 of the
Revised Code;

(¢) Information in a record contained in the putative father registry established by
section 3107.062 of the Revised Code, regardless of whether the information is
held by the department of job and family services or, pursuant to section 3111.69
of the Revised Code, the office of child support in the department or a child
support enforcement agency,

(f) Records listed in division (A) of section 3107.42 of the Revised Code or
specified in division (A) of section 3107.52 of the Revised Code;

(g) Trial preparation records;
(h) Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or
4112.05 of the Revised Code;

(j) DNA records stored in the DNA database pursuant to section 109.573 of the
Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to
the department of youth services or a court of record pursuant to division (E) of
section 5120.21 of the Revised Code;

(1) Records maintained by the department of youth services pertaining to children
in its custody released by the department of youth services to the department of
rehabilitation and correction pursuant to section 5139.05 of the Revised Code;

(m) Intellectual property records;

{n) Donor profile records;
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(0) Records maintained by the department of job and family services pursuant to
section 3121.894 of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT
residential and familial information;

(q) Tn the case of a county hospital operated pursuant to Chapter 339. of the
Revised Code or a municipal hospital operated pursuant to Chapter 749. of the
Revised Code, information that constitutes a trade secret, as defined in section
1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of
cighteen;

(s) Records provided to, statements made by review board members during
meetings of, and all work products of a child fatality review board acting under
sections 307.621 to 307.629 of the Revised Code, other than the report prepared
pursuant to section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public
children services agency or a prosecuting attorney acting pursuant to section
5153.171 of the Revised Code other than the information released under that
section;

(u) Test materials, examinations, or evaluation tools used in an examination for
licensure as a nursing home administrator that the board of examiners of nursing
home administrators administers under section 4751.04 of the Revised Code or
contracts under that section with a private or government entity to administer;

(v) Records the release of which is prohibited by state or federal law;

(w) Proprietary information of or relating to any person that is submitied to or
compiled by the Ohio venture capital authority created under section 150.01 of the
Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072
of the Revised Code;

(y) Financial statements and data any person submits for any purpose to the Ohio

housing finance agency or the controlling board in connection with applying for,
receiving, or accounting for financial assistance from the agency, and information
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that identifies any individual who benefits directly or indirectly from financial
assistance from the agency;

(z) Discharges recorded with a county recorder under section 317.24 of the
Revised Code, as specified in division (B)(2) of that section.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the
person responsible for public records to promptly prepare a public record and to
make it available to the person for inspection in accordance with division (B) of
this section or by any other failure of a public office or the person responsible for
public records to comply with an obligation in accordance with division (B) of this
section, the person allegedly aggrieved may commence a mandamus action to
obtain a judgment that orders the public office or the person responsible for the
public record to comply with division (B) of this section, that awards court costs
and reasonable attorney’s fees to the person that instituted the mandamus action,
and, if applicable, that includes an order fixing statutory damages under division
(C)(1) of this section. The mandamus action may be commenced in the court of
common pleas of the county in which division (B) of this section allegedly was not
complied with, in the supreme court pursuant to its original jurisdiction under
Section 2 of Article IV, Ohio Constitution, or in the court of appeals for the
appellate district in which division (B} of this section allegedly was not complied
with pursuant to its original jurisdiction under Section 3 of Article [V, Ohio
Constitution.

If a requestor transmits a written request by hand delivery or certified mail to
inspect or receive copies of any public record in a manner that fairly describes the
public record or class of public records to the public office or person responsible
for the requested public records, except as otherwise provided in this section, the
requestor shall be entitled to recover the amount of statutory damages set forth in
this division if a court determines that the public office or the person responsible
for public records failed to comply with an obligation in accordance with division
(B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each
business day during which the public office or person responsible for the requested
public records failed to comply with an obligation in accordance with division (B)
of this section, beginning with the day on which the requester files a mandamus
action to recover statutory damages, up to a maximum of onc thousand dollars.
The award of statutory damages shall not be construed as a penalty, but as
compensation for injury arising from lost use of the requested information. The
existence of this injury shall be conclusively presumed. The award of statutory
damages shall be in addition to all other remedies authorized by this section.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
18 CFR Parts 375 amd 388
{Docket Nog, RM02-4-000, PL02-1-000; Order No. §30)
Critical Energy Infrastructure Information
{Issued February 21, 2003)
AGENCY: Federal Energy Regilatory Commission.
ACTION: Final Rule.
SUMMARY: The Federal Energy Regulatory Commission (Commission) is issuing this
firial rule ¢stablishing a procedure for gaining access to critical energy infrastructure
‘information (CEII) that would otherwise not be available inder the Freedom of
Informatton Act (FOTA). These restrictions and the final ale were-necessitafed by the
terrorist acts committed on September 11, 2061 and the ongoing terrorism threat. The
final rule adopts a definition of critical infrastructure that explicitly covers proposed
facilities, and-does not distinguish among projects-or portions of projects. The ruls also
details which location information is excinded from fhe definition of CEII and which is.
included. The rule addresses some issues that are specific to-state agencies, and clarifies
that energy market consultants should be able to get access to the CEII they need.
Finally; the mle maodifies the proposed CEI process and delegates responsibility to the.
CEII Coordinator to process requests for CEII and to determine whai information

diialifies as CEIL
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The final rule will affect the way in which companies submit some information,
and wiil add a new process in addition to the FOIA for requesters 1o use to request
information that is not already publicly available. These new steps will help keep
sensitive infrastructure information out of the public domain, decreasing the likelihood

that snch information could be psed to plan or execute terrorist attacks.

EFFECTIVE DATE: The rule will become effective [insert date 30 days after

‘publication in the FEDERATL REGISTER].

FOR INFO N CONTACT:

Carol €. Johnson

Wilbur T, Miller

Office of the General Counsel

Federal Energy Regulatory Compnission
$88 Tirst Street, NE

Washington, DC 20426

(202) 502-6457

SUPPLEMENTARY INFORMATION:
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Comthissioners: Pat Wood, HiI, Chairman; 7
Williatir L. Massey, and Nora Mead Brownell,

Critical Energy Infrastructure Information Docket Nos. RM02-4-000-000
PLO2-1-000-000
ORDER NO. 630
FINAL RULE
(Issued Febmary 21, 2003)
1. In'this final rle, the Federal Energy Ragulatory. Commission {Commission)
amends its rcgulétions to-address the appropriate treatment of eritical energy
infrastructure information (CEIT) in the aftermath of the September 11, 2001 terrorist
dttacks on the United States of Amierica. Under the Policy Statement issued in Docket
No. PL02-1-000.0n October 11, 2001 (Policy Statement), the Comimission removed from
gasy public.access cettain documents that previonsly had been publ‘i;_:.1 In order to
accomplish this step quickly, staffidentified categorics of docyment types that were

likely to contain CEIL, and those documents-were rérmoved from unrestricted public

lges 7 FR 3129 (Jan. 23, 2002), [V FERC Stats. & Regs. 7 35,542
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access, Persons seeking removed documents were directed 1o request the records using
the Freedom of Information Act.?

2. On Janary 16, 2002, the Commission issued a Notice of Inquiry (NOD) in
RM02-4-000 to determine what changes, if any, should be made to its iégnlations to
restrict unfettered general public access to critical energy infrastructure information, but
still permit thosc with a need for the information to ebtain it in an efficient marmer> On
Septermber 5, 2002, ihe Commission issued a Notice of Proposed Rulemaking and
Revised Statement of Policy (NOPR) in Decket Nos. RM02-4-000 and PL02-1 -000.2
The NOPR proposed procedures for submitting and requesting CEIL, and proposed the
creation of a new position of CEIT-Coordinator. The final rule adopts wost of the
procedures proposed in the NOPR and creates the new position.

3. The progess adopted in the final rule offers a more efficient alternative to handling
requesis for previously piblic documents than does the FOIA, which the Policy
Statement established as the shiort-term method for requesting previously public
docoments. The FOLA was useful in the short term where a great deal of information had
been removed from public access, some of which the Commission ultimately ascertained

did not actually contain CEIL. As discussed in the NOPR, however, the FOIA process is

35 (J.8.C. 552.
3gee 67 FR 3129, IV FERC Stats. & Regs. § 35,542,
%Ses 67 FR 57994 (Sept. 13,2002), TV FERC Stats. & Regs. 32,564,
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not well suited for _ﬁan'diing CEIl requests,.s' The FOIA mandates disclosure of agency
vecords unless the record falls within one of several specifically eniimerated exemptions.
Therefore, in order for CEII to be protected from disclosure, it must qualify for a FOIA
exemption. For this reason, it is unikely that requesters will obtain CEII throngh the
FOIA process, although they could use the FOIA to obtain non-CEII portions of
docuiments. Inaddition, under the FOIA, an agency may not distinguish among
requesiers based on their particular need for the information. Information given to one
FOIA requester must be given to all requesters. The agency also may not restrict the
recipient's use or dissemination of the information. All these factors make FOIA an
unsatisfactory tool for the agency to use if it wishes to afford requesters with a apecific
need for informalion access to exempt and potentially dangerous information. Thercfore,
the Commission is adding § 375.313 to ity régulations to anthorizé a Critical Energy
Infrastriicture Information Cooidinator to process non-FOIA requiests for CEIl and make
determinations regarding such requests.

4, The NOPR revised the Policy Statcment to restrict public aceess to decuments

containing detailed specifications of proposed facilities as well as existing facilities,

51d. atp. 57995, 32,564 at p. 34,539.

SOf course, the Comuaission emphagizes that requesters always retain the option of
secking information under the FOTA.
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while at the sarc;c time determining that basic location information should not be treated
as CEIL’ The final rule formalizes these policies in the regulations.
5.  The Commission is issuing this fule under the authority of the Federal Power Act®
and the Natural Gas Act’ as the rule establishes a procedurs for gaining access to
documents collected or created pursuant to those acts that would rot otherwise be
available uider the Freedom of Information Act, 5 US.C, 552. Accordingly, s order
is subject to tehearing under section 313(b) of the Federal Power Act, 16 11.8.C. 8241(b),
and section 19(b) of the Natural Gas Act, 15 UL.S8.C. 717r(b),-and jurisdiction té.r'eview
the order lies in the United States Courts of Appea]s as pravided in those sections,
I.  BACKGROUND

A.  The Policy Statement
6. The September 11, 2001 ferrorist attacks prompted the Commission to fssuea
policy statement on October 11, 2001, in PL02-1-000, addressing the treatment of

previcusly public documents.'? The Commission annoimced there that it would no

767 FR 57994 at p. 57995, FERC Stats. & Regs. 32,564 at p. 34,539.
§15U.8.C. 717, et seq.,
reursc, 7914, et seq,,

10gee 66 FR 52917 (Oct. 18, 2001), 97 FERC 4 61,030, -Shortly after the attcks,
the Commission issued another policy statement in Docket No. PLO1-6-000, in which it
provided guidance to regulated companies regarding extraordinary expenditures
necessary to safeguard nations] energy suppliss. - See 96 FERC ¥ 61,259 (2001). The
' (contirued...)
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‘tonger make available to the public through its Internet site, the Records and Information
Management System (RIMS), which has been replaced by the Federal Encrgy Regulatory
Records Information System (FERRIS), or the Public Refercnce Room, doenments such
-8 oversized maps that detail the specifications of energy facilities already licensed or
certilicated urider Part | of the Federal Power Act™ and Section 7{c) of the Natural Gas
Act,!? respectively. Rather, anyorié requesting such documents was directed to follow
the precedures set forth in section 388,108 of the Commission's regulations (Requests for
Comimission tecords not available through the Public Reference Room (FOIA
Requests))." The Policy Statement also instructed staff fo report back fo the
Commigsion within 90 days on the impact of this newly annouriced policy oh the
agency's busingss.

B.  Implementation of the Policy Statement

19(...continued) :
Commission tecognized there that electric, gas, and oil companies may need to adopt
new proceduids, update existing procedures, and install facilities 1o further safegnard
their systems, and that these efforts might result in extraordinary expenditures. The
Commission assured these companies that. it would give its highest priority to processing
any filing made for the recovery of such expenditures. Sce, e.g., Calonial Pipeling Co,,
100 FERC ¥ 61,035 (2002) (approving Colonial's security surcharge mechanjsny),

116 U.8.C. 719, et seq.
12157.8.C. 7174(c).
1318 CFR 388.108 (2002).
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7. To implement the policy, the Commission's staff first disabled RIMS access to all
oversized documents, which frequently contain detailed infrastructure information, and
also removed thent from the Public Reference Room. ™ Staff next identified and disabled
or denied aceess to other eategories of documents dealing with licensed or exempt
hydropower projects, certificated natural gas pipclines, and electric transmission lines
thai dppeared likely to include ¢ritical energy infrastructurs information. This effort,
which was undertaken as cautiously and méthodically as possible, affected tens of
thousands of documents.

8.  From the issuance of the Policy Statement until mid-January 2003, the
Commission received 212 FOIA requests for docurmients thaf were not available to the
public becanse of the Policy Statement. The COmmis'»'sim has resporided to of otherwise
resalved all of these requests. To date, onlytwo CEll requesiers have filed timely
administrative appeals of the decisions to withhold documenis, both of which involved

-requists for FERC Formy No, 713, Nothing is pending incaurt.

13OMB Watch has misunderstood what was meant by oversized documents,
stating "[c]learly file size was-used as a criterion for removal of information," terming
this a "blunt and ¢lamsy approach.® OMB Watch at p. 3. As explained in the Policy
Statement, the Commission rétioved "documents, such as-oversized thaps.t "Oversized"
refers to the size of the page itself, not the length of the doeument. Oversized documents
generally confain maps and detailed diagrams, both of which were deemed likely to
contain CEII, keeping in mind that location information of existing facilities was being
protected at that tme.
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C.,  The Notice Of Inquiry
9,  Three months afier the Comumission issued the Policy Statement, it issned the
Nitice of Inquiry (NOI).** The NOI set forth the Commission's general views on how it
intended to treaf previously public documetits, and asked specific questions on the gcope:
dociiments. The NOI advised infrastruciure owners that they could seek confidential
treatent of filings or parts of filings that, in their opinion, contsin CEII, following the
existing procedures in section 388.112 of the Commission's regulations, 6 and by
referencing Docket No. PL02-1-000 on the first page of the filing. Approximately 50
entities responded to the NOL, with a handful of commenters filing some portion of their
filing nonpublic.

D.  The Notice of Proposed Rulemaking and Revised Policy Statement
10.  On September 5, 2002, the Commission issued the Notice of Proposed
Rulemaking and Revised Statement of Policy (NOPR) in Docket Nos. RM02-4-000 and
PL02-1-000."7 The NOPR proposed to establish a CEII Coordinator with delegated

- “authority to process requests for CEII, and proposed regulations governing submigsion of

1886¢ 67 FR 3129, TV FERC Stats. & Regs, 1 35,542.
1618 CFR 388.112.
78ee 67 FR 57994, IV FERC Stats: & Regs. § 32,564.
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CEIl and requests for CEIL™ It also revised the Policy Statetnent to extend CEIl
protection to information regarding proposed facilifies and climfnate CEII protection for
information that only reveals the location of the facility.!® The Cominission received
‘more than forty comments in response to the NOPR. A list of cormmenters is attached as
Appendix A.
II. DISCUSSION

A.  The Need for Action
11.  As was the case with the NOT, most commenters agree that security considerations
miake it advisable for the Cormission to continue to protect CEIL A few commenters,
however, maintain that such protection is either innecessary to protect the public or
outweighed by the benefits of making the informeation available, Some cﬁnténd that CEXY
will be of litile use to terrorists,*’ an assertion with which some commenters specifically
disagree?! Some commeniters believ.e that the NOPR did not adequately fake into

account the value of meking information such as CEII available to the public, and

1814, 5t p. 58001, 1 32,564 at p. 34,550,
" 13 gty SR000, 9 32,564 at pp. 34,547-48.
*E.g., American Library Association at p. 2; Lydia Olchoff at p. 1; Reporters
Committee for Freedom of the Press and the Society of Environmerital Fournalists
{Reporters Committee) at p. 3.

UE g, GE Power Systoms Energy Consulting {GE) at pp. 2-3.
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specifically the media.? One commenter contends, for example, that the media bas used
such information to expose safety hazards in pipelines.?

12.  The Commission remains convinced that the responsible course is for it to protect
‘CEIlL The arguments that such protection is unnecessary are speculative and
unconvincing, For instance, ohc commenter points to an éstimate that seventy percent of
infragtructure attacks comne from in¥iders asevidence that CET] is ualikely to aid an

i

attack,?* while another states that "the possibility that terrorists will study government

"% The Commission

records-and take advantage of perceived wealknesses is speculative.
is not prepared to stake the public's safety on this reasoning. According to- the National
Tnfrastructore Protection Center, the energy sector is considered ane of the most

attractive tetrorist targets. 28 According to media reports, the FBI identified "nwitiple

256 American Tibrary Association at p. 1; OMB Watch af p. 1, 4.

BReporters Cornmittee at p. 3-4. The Commission dogs nat, however, have
jurisdiction over pipeling safety issues, which belongs to the Department of
Transportation. Seg 49 U.5.C. Chapter 601,

24 American Library Associgtion at p. 2.
*Reporters Committee at p. 3.

6g ¢e National Infrastrycture Protection Center Advisory 02-007 (September 10,
2002) (identifying most atiractive targets as transportation and energy seetors and
"[flacilities or gatherings that would be recognized worldwide ag sytmbols of American
power or §ecurity.) The National Infrastriucture Protection Center's mission is to serve
as the United States govesiiment's focal poitit for threat asséssinént, warmng,
investigation and response for threats or atfacks against-critical infrastructures, including
(vontinued...)

42




20030221-3065 Issued by FERC OSEC 02/21/2003 in Docketi: RMD2-4-000

Docket Nos. Rivi02-4-000 and PL02-1-000 -10-

casings of sites” where users routed through switches in Saudi Arabia, Indonesia, and
Pakistan examined "emergency phone systems, electrical generation and transmission,
water storage apd distribution, nucleat power plants and gas facilities."”” Where
vulnerable areas exist, the Commission believes ifs responsibility is to reduee risks rather .
thiaf to wait for-proof that an attack is imminent or even likely.

13.  The Commission alsé.is unconvinced that the generdl public's need for
information warrants the risk of disclosure of CEIl. The "need fo know" has never been
absolute: the F()IA_itseIfr_cc_o@ize_s this principle by having nine exempiions, and the
NOPR proposed to do nothing mot¢ than rely upon FOIA exemptions in withholding
CEIL?® The Commilssion received ﬁo convineing argliments in response to the NOPR.
that there are practical benefits from public availability of CEH that would outweigh
possible dangers fromattacks on. energy mfrastructure. Furthermore, this rulemaking is
intenided to provide an averme for disclosure in instances where there ﬁight b some
“benefit. The Cotmmission has attempted to sirike the best balance possible between the

benefits of information and the protection of people and property.

2(...continued)
enetgy and water systems.

27& The Washington Post, Cyber-Attacks by Al Queda Feared, June 27, 2002, p.
ADL

867 FR 57994 at p. 57996, FERC Stats. & Regs. 32,564 atp. 34,541.
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B.  Legal Authority to Protect CEII

i4.  Inthe NOI that jnjtiated this ralemaking, the Commission invited cofiments on
statutes that might affect the Commission's ability to protest CEIL, The FOIA was
identified as the statute that conld mandsie disclosure of some sensiﬁe information.
After receiving comments from many commenters, the Commission set out its view, in
the NOPR, that one or miore of several FOIA exemptions would most likely apply to
CENL? namely; (1) Exemption 2, which exernpts "records related solely to the internal
personnel fules and practices of an a‘_gency“;sn {2) Exemption 4, which protects from
disclosure "irade secrets and comnercial or financial information obtained from a person
and privileped or confidential™;*! and (3) Exemption 7, which protects from disclosure
cértain law enforeement information, inchuding information the disclosure of which
might jeopardize a person's life or sa.fety'.az

15, . Most conmmenters agree with the Commission's belief that one or more of thesc

three exemptions would apply to CEIL* and the Commission adopts the analysis in the

PId. at pp. 57997-800, 1 32,564 ot pp. 34,542-46.
35 U.5.C. 552(6)(2).

35 11.8.C. 552(6)(4).

25 U.8.C. 552(b)7THE).

BE g, Amerfcan Electric Power System at p. 1; Duke Energy Corporation (Duke)
at p. 7; Bdison Eleciric Insiitute (EEI) at pp. 6-7; Southern California Edison Company
{continved.;.)
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NOPR o gupport its-decision here* Some, however, either express concerns about the
Cormmission's analysis of one or more exemptions or cutiight disagree with that
analysis.®® A few coramentets assett that the Commission was somehow overriding the
FOIAS‘S:by creaiing an “cxtra-legal category of protected information,™” or by making
CEII non-requestable under the FOTA.*®

16.  Thecommens asseiting that the Corimiission is somiehdw attempting to gbrogate
or circumvent the FOIA reflect a fundamerital misuhderstanding of this rulemaking. The

Commission expressly acknowledged in the NOPR its continuing obligation to comply

*(..continued)
{SCE) at:p, 10; Southemn Company Services, nc. (Southern) at . 2; Washington Legal
Foundation and Pyblic Tnterest Clinic, (eorge Mason University Schocl of Law
{Washington Legal Fomnidation) at pp. 5:6,

. HFor the public’s convenience; the Commission’s FOTA analysis isreiterated in
Appendix B.

35_,._3“ Hydropower Reform Coalition. (HRC) at p. 3; Magsachusetts Energy
Facilities Siting Board at p. 3; Natiotial Association of Regulatory Utitity Commissioners
(NARUC) at pp- 3, 7-10, 12-15; OMB Watch at pp. 4-6; Reporters Comumiitee ot pp. 2,

4, 7; joint comments of the Public Utilities Commiission of Ohio, the Michigan Public
Service. Commission.and the Oklahoma Corporation Connmssxon {States) atpp. 3, 7-10,
12-17; Whitfield Russell Associates at p. 8,

3OMB Watch at:pp. 4-5; Reporters Committee at pp. 2, 7.
¥ American Libréry Association at p. 2.
8OMB Watch atp. 4.
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with the FOIA.3 This rute does not exempt any information from disclosure under that
statute unless it falls within an existing exempticn, abrogate in any way the right of any
person to submit a request under the FOIA,-or nake any document or category of
documents non-requestable or otherwise not subject to the FOIA. Itis notthe function
of thisrule to make &y doctiment unavailablethat would otherwise be available absent
this nilemaking. Instead, the purpose of this ulemaking is t¢ establish a mechanism for

making available cerfain categories of documents that would otherwise be hitavailable;

17. The discussion of the FOIA exemptions in the NOPR reflects the Commission's
view that a fe-évaluation of information access policies, including analysis of the FOIA
provisions, is diefated by the changed understanding-of safety issues tesulting from the
9/11 ,trag_edy.‘m That re-evaluation would be needed regardless of any regulation
govéraing access to CEIL It becomes relevanit here a5 4 part of the reasoning biehind this
rulemaking, but it should not be inistaken for a detérmifiation as to whether-any specific
piece of information s accessible under the FOIA. A FOIA requester has a right to
receive an individuslized determination based on the document(s) requested. The
Cominission has notinade, and caniriot properly make, géneric determinations as to

whether FOTA exemptions apply. Accordingly, specific arguinerits with respect to

367 FR 57994 at p. 57996, FERC Stats. & Regs. § 32,564 at p. 34,541..
“U1d. at pp: 57996800, 32,564 at pp. 34,541-46
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Exemptions 2, 4, and 7 addressed in the NOPFR* and taised again ere, ™ are best
resolved in the context of particular FOIA requests, where submitters have the
opportutity to enuimerate potential corapetitive harm associated with release, and where
the Commission can cvaluate the harm of reléasing that particular information. For

" purposes of this rulemaking, however; the Commission contines to believe that the
types-of information it Hias identified as CEII are exempt from dis¢losure under the
FOIA.
18. -Asaseparate matter, some commenters raise issues concerning the Comimission's
experience with Exemption 7-and question whether it applies outside the: context of
criminal investigations.” Tn particular, OMB Watch wonders iow the Commission
could have removed from public access tsns 6f thonsands of documents of the basis.that
they were compiled for lew enforcement purposes and asks whether the. Commissiot
evertelied tipon Bxemption 7 pror to the 9/11 attack. ™ With respect to OMB Watch's

first argment, the Comfnission did not rémbve thousands of documents from public

“ld»
8,5, NARUC at p. 12; States atp. 13; OMB Watch at p. 5; Whitfield Russell
Associates at p. § (harm resuliing from terrorist attacks-would 16t constitute compietitive

harm under Exemption 4);, Reporters Committee at p. 7, OMB Watchatp. 6
(information that was previously public isnot protected under the FOLA).

g . OMB Watch a€ p. 7; Reporters Committee at p. 6,
“OMB Watch atp. 7.
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-bcess in.bctober 2001 based ot Exemption 7. The Commission removed them because
they fit within cerfain categories of documents that weré identified as likely to contain
information that could be harmful in the hands of terrorists. The Commission did not do
& document-by-document review of these documents to determine whether they
contained information exempt ffom disclosureunder the FOIA. Tnresponse to OMB
Watch's second point, the Commission has relied from time to titne ofi Bxemption 7 prior
t0 9/11.% More o the point, it has long beets recognized that Exernption 7 applies to
¢ivil as wéll as criminal law enforcement.** OMB Watch is likewise mistaken that the
Commission will claim that all informstion it collects constitutes law enforcement
infonnatioi;;‘“' The Coimmission hag no such intention becanse it recognizes that

Exemption 7 does not protect all law enforcement infornsation, but only eertain limited

X review of the Commission's Annual FOIA reports for FY 1998 through 2001
indicates that the Commission relied on Exempiion 7-in Fiscal Yéars 2001 and 1998,
specifically eiting excmption 7(A) eight times, 7(B) two times, 7(C) three times, 7(D)
twirtimes, and 7(E) five times during those two-tiscal years. The Commission also relied
cn Exemption 7(F} more recently in modifying its practice-of making the-entirefy of
FERC Form No. 715 available to the public. See Orderon Tteatment of Information
Collected in Forin No. 715, 100 FERC ¥ 61,141 (2002).

4°B.¢., Defroit Free Press, Inc. v, DOJ, 73 F.3d.93, 96 (6th Cir. 1996); Williams
v.IRS, 479 F.2d 317, 318 - (3rd Cir. 1973).

YSez OMB Waich at p, 7.
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types, such as information the disclosure-of which might inferfére with enforcement
praceedings or endanger the safety of an individual.*®

19.  Some commenters raise administrative Tssues. They sssert, for example, that this
rulemaking will improperly remove functions from qualified "access professionals,” and
that the Commission hias not adequately exﬁlainedwhat qualifications the CEII
‘Coordindtor miust possess®® These ¢concerns are misplaced. As-statedabove, FOIA
requests will continne to be processed according to the Commission's establishied FOIA
procedutes and the Commission's FOIA staff, The Cemmission's goal in appointing the
CEIl Coordinator will be the same a5 its goal in assigning staff to handle FOIA requests,
or for that matterall of its staff: to cnsiire that employees are qualified and properky
trained to handle their appointed responsibilities. Moreover, as explained below in the
discussion onthe use of a CEII Coordinator, the Coordinator will be free and indesd
encouraged to corsult with e staff who provides ddvice and recommendations on FOIA
responses,

20. Some commenters ask whether the Commission will auwtomatically transfer a

FOIA regyuest to the CEII Coordinator if it turns out that the requested information is

5 UB.C. 552(6)D).
#OMB Watch at p. 7; Reporters Committee at pp. 4-5.
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CEILS® The answer is, generally no. Ifa requester files 2 FOIA request and does niot
follow the procedures for seeking access to CEIL, the tequest will be hatidled 45 a FOIA
request and, if the:requested information is exempt from disclosure; it will be'withheld.
Therequester will, however, be notified that the information, althongh exempt from
disclosure tinidet thie FOTA, may be accessible under the CEIl procedures, If the
requester seeks accessunder both the FOTA and CEIT procedures, Contimission staff will
caordinate the response.

21.  The Comthission received comments questioning whether a utility must claim
CEIL status for infotmation in order for it to qualify for protection under Exemption 4.5
Thi jnformation either i ot is not CEIL. Thug, a-¢laim:that infdr:ﬁaﬁoﬁ-_ig CEII is not
necessary for the. infm:matihonzto' qualify as such, For the same reason, a claim that
inforimation is CEIT will ot hecessarily quialify-it s CEIL Accordingly, a submitter's
ability to claim protection under Exemption 4 in particular is not, and cannot be,
conditioned on.a claim of CEII status. Information may quahfy for Exemption 4
protection and not be CEII, just as information may qualify for CEII protection and not
fit-within Exetnption 4, as long a5 it fits within another FOIA exettiption,

22,  Asstated above, the Commission recognizes that it is bound bythe FOIA., Wheie

the FOIA affords certain rights fo submitters of information; the Commission rernains

S ARUC at 1. 24; States at p; 24.
SINARUG at p. 13; States at p. 14,
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cbligated to recognize those rights, just as it remains obligated to recognize the rights of
FOIA réquesters. Nevertheless, if a utility fails 1o claim CEII status for infermation that
would qualify as CEIL, the risk that the information will be disclosed 1s inereased begause
Commifssign staff maynot become fially aware of the dangers of disclosing it.
Comtnission staff will endeavorto identify CEII in processing requests, including
information. forwhich submitters have not elaimed CEII status, but proper
determinations about what information should be released under the FOIA will be easier
1o make where submitters identify information they believe to constitute GBI,

23.  Finally, some requesters express concern whether the Conmmission will provide
adequiate information about decisions not to disclose €EIL, ineluding information that
‘would sllow requesters to challenge claims of competitive han,n.si Determinations of
catipetitive harm would oceur as part of the FOIA process and wonld be subject to
existing FOTA procedures. The Comrirission informs a FOIA requester of the reason(s)
for withhelding information and the requester may appeal that determination to the
Commission's General Coungel and wltimately to a United States District: Gm;r't.":’3 This
fulemaking makes no changes to that procedure. Where information that is exempt from
disclosure nnderths FOIA is found to be CEI1, as noted, the Commission will so nofify’

the:requester.,

NARUC at'pp. 23-24; States at pp. 24-25,
%318 CFR 388.108(c)(1), 388.110 {2002).
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C. Definltion of CEIT
24, TheNOPR proposed to define CEIL in setion 388.113(c)(1) of the Commission's
re guIaﬁons"" 4s:

information about proposed or existing ¢ritical infrastructure that: (i)

Relates to the production, genetation, transportation, transmission, or

distribution of energy: (if) Could be useful to a person in planhing an attack

on critical infrastructure; (i) Is exempt from mandatory disclosure under

the Freedom of Information Act, 5 ULS.C. 552; and {iv) Does:not sitnply

This definition départed from the prior policy in thatit covered proposed facilities as
well as existing facilities, and in that it excluded from the definition of CBIl information
regarding the location of the infrastructre. The majority of comments regarding the
proposed CEII definition involve the meaning of "critical infrastructure,” the exclusion
of Tocation anformiation, dnd the itickision of infotmation about proposed facilities.

1. Definition of Critical Infrastructure

5418 CFR 388.113(c)(1)(2002).
%67 FR 57994 at p. 58000, FERC Stats, & Regs. 32,564 at p. 34,548
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25.  Acmcial element in defining CEIl is determining what qualifies as “critical
. infrastructure.” The NOPR proposed to defing critical infrastructure as:

systems and assets, whéther phiysical or virtual, that are o vital to the

United States that the incapacity or déstruction of such systerts or asiéts

would have a debilitating impact on the security, national economic

security, national public health or safety, or any combination of those

matters.>®
‘The NOPR proposed definition of ctitical.infrastructure was taken directly from the USA
PATRIOT Act (Act).”? In proposing that definition, thé Commission believed that 1l
components of the energy infrastructure would qualify as critical infrastructure based on
a finding in the Act that “[p]rivate business, govermment, and the national seeyrity
apparatg increasingly depend 61 ai intétdependent nieiwork of eritical physical and
information infrastructures, inclding felecommmunications, energy; finaneisl services,
water afid travisportation sectors.”
26, Same comitigriters agree with the proposed CEII defitiition, with EEI nofing that
"[e]lectricity is an essential public service that sustains public health and welfare,
including . . . the provision of power for hegting and air conditioning, water quply-,
sirest and building, hospital services, food stotage and processing, computers, and other

electrical equipment;” and ag such, is vital to the nation’s hedlth, secutity, and

581d. at pp. 58000-01,9 32,564 at p. 34,548.
5pub. L. No. 107-56.
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economy. ¥ Other commenters, however, are concerned that the lenguage could be read
to exténd CEIL coverage only to very large or "vital" projects. For example, the Inferstate
Nafyrd) Gas Association of America (INGAA) requests that the Cominission revise the
definition of “critical infrasiructure” to inchude “all facilities vsed in the produgtion,
gencration, transportaion, transmission, or distribution of energy.”* Comversely, the
‘HRC recommends that the Commission consider “only éeitain documents of high-risk,
high priority cases 1o be available for CEII protectiqns.”ﬁo Some commenters
tecommend that the Commission leave it up to the infragtructure owner to determine
wihiethier its project qualifies as critical infrastructure,” while other commenters voice.
concern that-the definition of CEII is foo troad. " In this regard, Reporters Comriittee
stateis that “[bly defining CEIl in a way that can have all major encrgy nfrastmeture fall

inder the CEIE rabric, FERC maxinizes the control it maintains over information.”®

PEEIat p. 2.

SINGAA atp. 3.

®HRCatp. 5.

6E o MidAmierican Energy at p. 3; National Grid USA atp. 5.

625 ¢, HIRC at p. 4; Reporters Committee at p. §; Society of Professional
Fournalists at p. 2.

%R eporters Comunittes at p. 8.
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27, No matter howbroadly or narrowly the Commission defines eritied] infrastructure,
in orderto qualify for protection as CEI, the information must be-useful to ferrorists .in
planning aii attack, be exeinpt from disclosurs under the FOIA, dnd not mercly give'the
Tocation-of the infrastructure. ‘This effectively Linmits the scope of CEII piotection,
Morgover, the Commiission does not want to define CEII in an ambiguous way that will
iivite-disputes over which fadilities; aré covered, The definition of critical infrastructure
should encompass all faciitics and components of ficilities, fiot just facilities above a
certain threshold. Even though a-project may be small, destruction of the projeét could.
have gerious consequences, particularly where it is part of a larger overgl system. Itis
also important to the Cotiymission that computer systems that control or are part of the
energy infrastructure ave coveted. Therefore, the final rule defines critical infastructure
in new § 388.113(¢)(2) of the Coramission's regulations™ as “exisfing and proposed
systems and assets, whether physical or virtital, the incapaoity of destruction of which
would negatively affect sccurity, économic security, public health or safety, or:any
gotnbination of those matters.”

2. Information on Location of Facilities

#see new 18 CFR 388.113(c)(2).
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wa:rram:-protec‘ficm-,ﬁjg Still others confend that information above a certain level of detail
shoﬁl'd_ be protected,” for example, "lqcat_ionl .of key communication facilities, control
ceniters; and switching Facilities,"” and information that "“identifies major transmission
interconnections and othiér system components.”!

79, The Commigsion has considered the commenters’ arguments and suggestions
especially with respect to protecting information that may otherwise be available to the
public. For this purpose, 2 check of the Internet revealed that some of the information.
that had been removed after September 11 is once again available. For instance, the

International Nuclear Safety Center currently hag interactive maps available on-its web

‘ﬂgg, PIM Interconinection (PIM) at p. 2, SCE atp. 5. For ifs part, INGAA, an
advocate of pidteeting. Tocation information, concedes "[t]o the extent that maps and/or
lacation information are; generally and rcadily available to the public-and conitaiti only
non-detailed information of the location of energy facilities [such as state- or county-
level maps]," such information could be excluded from the definition of CEIL, INGAA
atp. 8.

‘EE_g:, GE at p. 6 (location of certain types of equipment, such as "phase-angle
regulators or eritical FACTS devices" should be protected); MidAmericen at p. 6;
National Hyldropower Association atp. 5 (protect information that provides "dstails-of
the sensitive parts of facilitics™); North American Electric Reliability Council (NERC) at
pp. 4-5 (protéct "detailed network topology maps and the details:of the interactions
performed by Supervisory Control and Data.Acquisition (SCADA) and Bnefgy
Management Systems (EMS)"; Northwest Natural at p. 5 ("assumes that miedium to
highty detailed facility location maps” will be protected), PG&E-atp. 6.

TOBPA atp. 4.
National Grid USA atp. 3
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site, and the United States Geological Survey lists a variety of maps for sale, including
7.5 minutes ﬁ;aps.’s Although-some infortnation, sich as the DOT pipeline riaps have
not been restored to public aceess, the Commission believes that there are publicly
available sources that would enable a tetrorist to locate most energy infrusiruciure.
Without farther guidance from the Congiess of the Administration, the Commission:is
reluctant fo withhold from public access location informat
30, ‘The{Comimission concludes nevertheless that there is some "location” information
that:does warrant protection:as CEIl. The Commission iritends to rélease location
information generally needed to-participate in'the National Environmetital Policy Act
(NEPA) process, while protecting information containing technical detailsnot usnally
‘needed by most NEPA participants. Accordingly, the Commiission considers the
following types of gag and hydropower Jocation informatich a8 otitside the definition of
CEII; (1) USGS 7.5-minutes topographic maps showing the location of pipelines, dars,
or other aboveground facilities; (2) alignment shests showing the location of pipeline and
aboveground facilities, nghit of way dimensions, and extra work areas; (3) drawings:
showing site or project boundaries, footprints, building locations and reservoir extent;

and

TS 0e hitp://www.insc.anl: gov/pwrmaps/map/world_map.php.
" See http://mapping usgs.gov/digitalbackyard/topobkyd html#s.
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{4) general location mags, In order Lo dlleviate commenters' coneerns ghout making this
inforimation so easily aVailabie_, the Commission instructs filers to segregate this non-
CEIl location information inte 2 separate volume: of appendix, label it clearly "Non-
Internet Public,” and submit it with instructions. that it not be placed on'the Intemet.w To
the extent perrissible and practical, the Commission will adhere to those instructions,

* bift the information Wwill still be publicly available throtigh the Public Referetige Ropm,
31.  Conversely, the Commisgion considers the followitig gas information to gualify as
CE becauss it provides more than just location: (1) diagrams of valve and piping details
at eonipréssor stations, meter stations, LNG facilities, and pipeline interconnections;

(2) flow diagrams and other drawings or diagrams showing similar details such as
volimes and operating pressyres Iike those found.in Exhibit G; (3)environmental
tesolirge reports for LNG- facilities, and (4) drawings matching labels with specific
buildings at the site, g5, central gas control centers.or gas control bidldings.

32.  Similarly, examples of hydropower location-retated information: that the
Commission considers to be CEIL include; {1) general design drawings of the prineipal
projéct works {e.g., plan, elevation, profile, and section of darm and powerplant}, such.as

those found in Exhibit'F; (2) maps of projects (including focatior.of project works with

 ™Until instructed otherwise, filers may not submit non-Tnfernet public documents
throngh the electronic filing process. Document submitted through that firocéss are
autumatically placed in public FERRIS, and are visible orrthe Internet.
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téspect to- water bodies, permanent monuments, or other structures that can be noted on
-the map: and recognized in the field), ;uch as those found in Exhibit G; (3) drawings.
showing technical details of a project, such as plans and specifications, snpporting design
reports, Part 12 independeiit consultant reports;ﬁ_facility details, electrical transmission
vulnerable components of the project; (5) innundation information; and (6) globat
‘positioning syster (GPS).coordinates of any preject features (precise surveyed or GPS
«coordinates at or dbove two decimal points of accuracy of equipment and structures).
33. A filing such as a license or certificate application could contain a variety of
information falling infe one-or tnore of the following categories: public, non-Infernet
public iiiformition, nonpublic CELL, and other nonpiiblic privileged. In that case, the
preferred method of filing would be to ségtegate each type of inforimation into separate
volumes or appendices, each clearly marked with the appropriate heading, and with a
cover letter explaining the treatment each volume/appendix should receive as follows:

* The public volume/appendix should be marked "Public," although public
is the default-tréatment for tnmarked doeutrients

* The non-internet public volume/appendix containing non-CEI location
information shoutd be marked "Won-Interngt Public”

"See 18 CFR Part 12, Subpart D,
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* The CEIL velume/appendix should’be marked "Conains Critical Energy
Infrastructure nformation — Do Not Release," in accordange with
§ 388.112(b), and

* Any other nonpublic privileged volimes/appendices should be marked
"Contains Privileged Information — Do Not Réfease.”

‘Filers should nofe that any filing: containing non-Internet public, CEIL or other privileged
information currently may not be subrhitted using the glectronic filing process.

34, ‘The electrictransmission gr-idi differs from dams sind pipelites in that the.
Commission does not have regulatory responsibilities over the siting or licensing of these
facilifics, Therefore, the Commission i3 not charged with conducting the NEPA reviews
ori these facilities. For that reason, thereis far less need fot the public as-a whole to have
unfettered access 1o location. information subttitted fo the Cotnmission regarding the
electric grid. Some companies state-that portions of FERC Form Ne. 715, Annual
Transinission Planning and Evaluation Repott, should fall outside the 'defmitit.m of CEII
becauss it'is location mformation.”™ The Cormission disagrees. Certain'infotroation in
Pari 3 of FERC Form No. 715 is not intended primarily to identify the location 6f the
facilities, but rather to show the interrelationship of facilities. Therefore, the
Cotiniission considers Part 3 transmission system maps and diagrams used by the néitity

for transmissien planning to be CEIL

& 6p, ¢, -Commonwealth Associates, Inc. at p. 2; Whitfield Russell Associates at
p. 8.

60




20030221.-3065 Issued by FERC OSEC 02/21/2003 in Docket#: EMG2-4-000

Diocket Nos; RM02-4-000 and PLO2-1-000 29 -

3. Information Regarding Proposed Facilities
35.  Tnthe NQPR, the Commisgion raversed its earlier-position that information
relating to proposed facilitiés ghould not be treated as CEIL” Asnoted inthe NOPR,
"[t]he major congern initially about withholding information about proposed projects was
that people might niot be able to participate effectively in the Natjorial Environmental
Policy Act (NEPA) process."™® Aftér thie Policy Statement was issued in October 2001,
the Compission freated information that identified Jocation of existing, éertificated of
licensed facilities as CEIL It recognized that it would be nearly impossible for people to
participate efféctively inthe NEPA process without access to:specific information
impagts. For that reason, the Policy Statement contemplated the relense of CEII
regarding proposed facilities, and then the protection of the informatipn as CEILonce a
certificate or license was issued.” This resulted in & fairly cumbersome process and
 raised the congern that apatient terrorist could collect CEH-type information on proposed
projects and then use that information to ¢auseharm to the project and the people living

and-working i fts vicinity énce it was built

167 FR 57994 atp. 58000, FERC Stats. & Regs. 132,564 at p. 34,548.
4,
66 FR 52917 (Oct. 18, 2001), 97 FERC 161,030.
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36.  Inthe NOPR, recognizing fhe inconsistency in this approach, the Commission
Tevised the Policy Statement 1o restriot access to detailed technical information relating to
proposed facilities, while at the same time Tevising the policy to ¢2ase protecting location
information as CEIL® The majority of commenters approve of the désision fo include
1_31'01_3(1:46(1:ffau:i]jtif:sf1 with onily the HRC explicitly dis:;gg;‘eein‘g;82 ‘As explained in the
NOPR,-.the Commission beligves that as long as basic location information is not treted
-as CEII, protéction of other sersitivé information about proposed facilities will help
profect the infrastructure without interfering with the NEPA process.® For example,
most NEPA. commenters will want 1o know the location of a proposed pipeline and the
footpdnt of ahoveground facilities, but fow will need diagramy of valve and piping
details, o flow diagrams; or need fo know which building will house security and which

one will house the computer operations center. Those who-do have such:a:need may file

067 FR 57994 at 5. 57995, FERC Stats. and Regs, 1 32,564 at p. 34,539,

B1E 6., BEI at p.'9; Industrials (Process Gas Consariters Group, American Forest &
Paper Ass'n, American Iron & 8teel Tnstitute, Georgia Industrial-Groiip, Florida
Industrial Gas.Users, Indusirial Gas Users of Florida, and United States Gypsum
Company}at p. 4; INGAA at p.4; National Hydropower Association at p. 5; Southern at
p- 3; Washington Legal Fonndation at p..2; Williston Basin atp, 4.

HRC atp. 4.
®5ee 67 FR 57094 at p. 58000, FERC Stats. & Regs. § 32,564 at p. 34,548,
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a tequest for that information using the CEII request procedures in new § 388.113(dy of
the Commissiot's regulations.™

37. Tuke Energy suggests that the Commission clarify that the definition of CEIl
extends to “component parts of such systems or assets or-. . . forinal propodals to credte
siich: systems or assets including compotient parts thereof, % voicing concern that the
requirement that the infragtructure be vital to the nation’s health, security, and sconomy
“presupposes that the *infrastructure” i question is aiready in place,” effectively
excluding information about proposed facilities:*® As discussed above, the Commission
is changing the definition of critical infrastructure in new § 388.113(c)(2) of its
re_gulations“ 1o encornpass “existing 4nd proposed systems and assets, whether physical
or virtual, the fncapacity or destruction of which would negatively affect security,
éeonomic scoitity; public health or safety, or any combination of those matters.” This
revised definition makes it clear that information régarding proposed facilities may be
protected as CEIL

D.  Requester's Status and Need for the Information

$gge new 18 CFR 388.113(d).
®Diuke Energy atp. 12,

814, at pp. 10-11.

¥7Sce new 18 CFR 388.113(c)(2).
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38.  The NOPR proposed a procedure that would not restrict CE to certain types 6f
applicants, but wonld fake an applicant's identity and need into account.® A person
secking access to CBII mder proposed § 388.113 would be required to submit
informiation about his ideritity and need for the iniformation.? The NOPR emphasized
the importance-of intervenors, landowners and othef persons being able to participate
meaningfally in Commission proceedings.”® The Commission also expressed its betief
that tharket participaints who are-fiot participants fn proceedings would be able to access
necessary information, either under proposed § 388.113 or through othef means, such s
the Open Access- Same-time Informafion System (OASIS}™ The NOPR also proposed
to 'permit'w;ﬁners and operators to get information about their own facility without the
need to file a request under the CBIT process, sind to requiré agents of an DWHerfoperator-
to obtain information from the o*_aynen’uop_era_'ti:ﬂt}j'2 The NOPR pointed out that these

requirements would have 1o application to FOIA requests.®

8857 FR 57994 at p. 58001, FERC Siats. & Regs. § 32,564 at p. 34,549.
14, at p. 58001, ¥ 32,564 at p. 34,550.

013, at p. 58001, § 32,564 at pp. 34,549-50.

Mg, at p, 58001, 32,564 at p. 34,550.

9214, at p. 58001, 132,564 at pp. 34,549-50.

4. at p. 58001, 132,564 p. 34,549,
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39.  Several commeniers express concernsover the ability of energy market consaftants
and other participants to obtdin-data that is important to efforts to expand the energy
infrastructure and develop new energy resources.” Among the coticems is the
possibility that transmission owners might restrict access to CEIL in an unfair manner so
as to deprive sore matket participants of the ability to conduct needed research.® Some
commenterssuggest thet the Commission adopta method of pre-qualification for market
participants who ar¢ not participants in Commission proceedings-or include consultants
and. other market participants i a list of catepories of CEII vsers who-would be permitted
.ECGESS.IQG

40.  The procedures proposed in the NOPR were.'inbended to provide aceess to CEIl to
requesters with legitimate need for the information.”” ‘Generally speaking, merket.
participants seeking to develop tiew tr expanded enetgy resources wonld present such a
need. Certainly, continued development of energy infrastructute’is ori¢ aspéct of the
nation's defense against attacks upon that infrastructure. The Commission prefers to

proceed.on i case-by-case basis rather than creating categories of "pre-approved” users,

#E g, BPA Power Admiinistration at p. 5; Pace Global Energy Services atp. 3;
Reliant Resources, Inc. (Reliant) at pp. 2-4.

*E g, Reliant at pp. 4-5.
%Eug, Pace Gipbal Energy Services at p. 3; GE at p. 4; Reliant at pp. 4-5.
767 ¥R 57994 at p. 58001, FERC Stats. & Regs. 132,564 atp. 34,550,
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because such-an approach is hetter tailored to gnsuring that ihappropﬁaté users do not
gain access to CEIL. The Commission understands that extensive:delays in obtaining
data could hinder development 6f energy resources, and has no intention of alldwing the
CEIl process to resull in any undue delays in the processing of facilities applications, T
addition, once the CEII Coordinator lias approved access to CEIL on the part of'a
particular requester on 4 few occasions; subsequent requests by the same requester for
gimilar information should, ifi thost cases, require less time to process.
41, One matier reguires clarification. As National Grid USA points out,®
-ownet/operators often are corporations that can act:onty through agents. The referencs to
"agent or tepresentative” in § 388.113(d)(2) of the Commission's regulations™ is not
infended to refet to employees or officials of an 0wner/’opeiraidr. They-would be coveied
by § 388.113¢d)(1) of the Commission's regulations.'"® That subscction has been
clarified aceordingly.

E.  Verification and Access Issiiés

1. CEH Coordinator

98\ ational Grid USA atp. 9.
%gee 18 CFR 388.113(3)(2).
10560 18 CFR 388.113(d)(1).
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42, Mostcommenters approve of the creation of'a CEII Coordinator posiﬁoﬁlm with

some indieating that the agency wag better suited to respond to requests than the

industry. 1

However, & few comminenters belisve that owners, operators, and applicants
should have mors of a Tole it granting access to CEIL. For example, the National
Hydrepower. Association requests that the Commission amend the regulations to permit
1owners,_ojje£ators, and applicants to serve as GBI Coordinator in some circumstances, "
and BEI advogates that submitters of information be able to object to intervenar tequests.
“for CEIL'™ The Commission believes that the National Hydropower Association’s
suggestion woilld impermissibly-interfere with the Conmmission's administration of the
-program.. EET's suggestion, however, is consistent with the proposed CEXl Cootdinator
process, which is adupted here. Accordingly, under § 18 CFR 388.112(d) of the"
Commission's regulations,** submitters ate given an opportunity fo.comment on requests,

for CEIl that they submitted.

ME.g., EEL at pp. 10-11; Elsctric Power Supply Association (EPSA) at p. 4;
Industrials at pp: 3-4; INGAA atpp, 5 and 7; MidAmerican.at pp, 3-4; National
Hydropower Asscciation at pp.3-4; NERC at p. 3; Washington Legal Foundation at p. 2;
Whitfield Russell Associates.at p. 9.

m"ﬁ,&_, Atnerican Electric Power at p. 1; Industrials at pp. 3-4; Reliant at p, 5.

13N ational Hydropower Association at pp. 3-4.

IMERLatp, 14.

19518 CFR 388,112(d).
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43. At least one commenter, Reporters Committee, disagrees with the establishment 6f
a CEII Coordinator, voicing concern that the proposed process removes access decisions
from the hands of experienced access professionals and pernits the agency o avoid the
FOIA time limits 1% As discussed above in patagraph 18, the CEH Cootdinatar will
have access to the same professional staff who evalpate and draft recommended
decisions on FOLA requests, so that expertise-will be utilized. Adso, the time frames set
out-in new-§ 388.113¢d)(3)(iii) of the Co'mmissiaﬂ's}regulationéj‘m'fb'r' the CEIL
Coordinator to-process a request-are the same as‘provi'&ed by the Comumission's
regulations for processing FOIA requests. To be sure, missing the CEN deadlines does
tiot have the same legal implications as mizsing the FOIA deadlines.'®® Nevertheless, the
Comtmission is committed to processing requests for CEII as timely as possible as if i£
were under the same legal obligations as imposed under the FOIA. Also, of'course, ifa .

requesteris concerned gbout the timing for a CEII response running beyond the FOIA

106p oporters Committee at p. 4.
107) 8 CRR 388.113(d)(3)(iii).

1085 FOIA requester may treat an agency's failure to respond within the statutory
time limit as constructive exhaustion of administrative remedies, and proceed directly to
court without first filing an administrative appeal, See 5 U.5.C. 45 S2aEXT).
Normally, a requester must file an administrative appeal prior in order to-cxhaust his or
her administrative remedies priot to filing in court.  S¢g Sicbbins v, Nationwide Mutnal
Inis. Co., 757 F.2d 364, 366 (D.C. Cir. 1985) (per curiam).
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statofory time limits, the requester always has the option of filing 2 FOIA request and
secking ‘accesé undet that statute,

44, ‘Certain commetitersrequest clarification of the atithority of the Coordinator.
Southern believes that:the NOPR. did not make:it clear that the- CEII Coordiniitor has the
anthority to make determinations of when iuformation qualifies-ag CEIL. The
Commiission agrees ﬂi‘a’t the proposed version of § 375,313 of its regulationswg did not
specifically delegate this anthority to the Coordinator. The final fule.revises proposed 18
CFR 375.313 to add this delegation, and includes language in new § 388.1 13(d)(3)_Gi) of
the Ciommission's regulations™? to explicitly add this step into the processing of CEII
requests.

45.  Other commeniters reouest that the Commission provide more concrete standards
or guidance for thé Coordingtor. Forexample, National Grid USA recommends that the
Comrnissipn provide "standdrds that will govern the CEIl Coordiriator’s decision whether
to relcase CEIL" explaining that siated criteria may give réquesters insight into which
requests will be:granted and reduce fruitless requests,*'! The National Hydropower
Association, the NERC, PIM, and Southiern 4lso request that the Commission provide

criteria for the Coordinator to use in deteriiining whethier information qualifies as CEIL,

1093 CFR 375.313.
110gee new 18 CFR 388.113(@)(3)(H).
UiNafional Grid USA at pp. 6-7.
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-whether a requester has a need for the information, aﬁd whether m'requ;‘rei a noii-
disclosure agresment (NDA) as.a conditien of release.'™® The Commission believes that
the standards the Cobzdinator should use to determing whether information qualifies as.
CEIl are adequately detailed in the definition i new § 388.113(e)(L) of its
regulaﬁons-.m That is, dogsthe information relate th» the production, géhetation,
tangportation, fransiission, ot distribution of energy; could it be.usefl to & person in
planning dn attack on eritical infrastrictore; is it éxempt from disclosure titder the FOIA:
and does it do more-than provide locaticn information?

46. Commenters:also ask that the Commission develop guidelines for the
Cotitdinsgtor to nge in ;letermining whether to relesse information to a particular
request’er.m The Cofrmission does riotintend to provids within the regulation itselfa
list of the types. of requesters whe would be degmed to have a need for CEIL First of all,
that determination is faet specific. However, in the preamble fo the NOPR and this final
rule, the Cotnmission has indicated that iritervenors, market participants, energy market

consultants, statc agencies, landewhers, envirenmental groups, and market participants

WNational Hydropower Association at p, 4; NERC at p. 5: PIM at p. 1} Southern
atvp. 4-6.

1¥gee new 18 CFR 388.113(c)(1).
n E.g,, PIM at p. 1; Southern at pp. 4-5.
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may be found to have aneed for information in & particular situation, %" It will be in'the
requioster's best interest to explain as ﬁ;tllyas possible why he or she needs the
information in question. One factor that the Coordinator should factor into a degision is
‘whether the _reqﬁes'ter’s need for the information cutweighs the potential harm from
telense of the information. For instance, if'the Commission developed a hierarchical
listing of the most critical portions of the infrastrucpiré, it would be highly unlikely to
releage that Iinfonnation to most requesters, although it might be released to the FBI or
the Gfice of Homeland Security, The final rule has been changed o reflect this

balaricing innew § 388.113(d)3)(ii) of the Commission's regulations.'"®

2. Use of PINS and Passwards
47,  Some commightérs are concémed that adequate secuxity mieasures be taken to
protect aceeséto CEIL For instarice, certain commenters: favor the-use ofa password

system to provide Internet access to CEH_.I“' GE believes it may be bensficialto

maintain yecords on cacli individual's access-to CEII to facilitate investigation of

USg7 ¥R 57994 , FERC Stats. & Rogs. 1 32,564,
Wogee 18 CHR 388.113(d)3)H).

175 o Dike at p. 17; National Hydropower Association at p. 8; GE at p. 5; SCE
atp. 8.
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potential inappropriate access, ™™ Other commenters have concerns about the security

issues associated with providing Interet access to-CEIL? For the time being, the
Commission doésniot plan to give requesters dccess to Commission databases containing
CEIL. If and when that tinte comes, it is expected that identificaticns and passwords will
be used.

3. Verification/Chiecks on Reqiestors
48.  nthe NOPR, the-Commission propésed to require each individual raquéster 0
obtain access to infovmation instead of granting access on-an organization-by-
organization tiasis:"?" Several commenters urge the Commissien to rethink its deciston
not to grantréquesters generie aceess to-nonpublic infermation, Some note that sach
generic aceess would reduq_e‘burdgns on_the;:Commission and raquestcrs;m INGAA,
arnofig others, believes that agcess decisions should be made on a case-by-case basis, 1
while GE recomminds a hybrid approach that would allow entities with "continuous

legitimate noed for information" to gain geheric accéss, while utilizing 4 ¢ase-by-case

185e¢ GE atp. 5.

119&&_, National Hydropower Association at p. 8; GE atp.. 5.

12067 FR 57994 st p. 58002, FERC Stas. & Regs. ] 32,564 at p. 34,550,
L1p o Duke Energyat p. 17: EPSAaip. 4

12800 INGAA atp. 7; PIM at p. 2.
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gystem for those with more occasional need for the information.’® For the time being,
the Commissior is most comfortable granting access on a case-by-case basis. As
mentioned in the discussion.on standards to be used by the Coordinatot, whether
someone has.a need for information can vary from circumstance to circurnstance. The
Comrisaion’s godl is to Hmit €I access to thosé with a need forthe information. Even
though a requester may not-be 2 terrorist; the more people who have access to
information, the greater likelibiood thatjt may find its way into the wrong hands.. As also
rioted above, someone who requests access frequently will probably be cleared more
quickly than 2 first-timie réquester, 80 the burden of mnliiple requests shonld not be too
greaf,

49.  In the NOPR, the Commission conchuded that since the majority of requesters
were-expected to be entities and individuals who were-well known to thie Commission, it
was not necessary to nse the services of outsiders ta vérify the identity and legitimacy of
Tequesters. 124 The Commission is reconsidering that position and is in the process of

evaluating existing databases that it may use-to screen requesters.'® For that reason, the

3865 GE atp. 3.

12467 FR 57994 at p. 58002, FERC Stats, & Regs. 132,564 at p. 34,550.

20me possibitity is to use the Interagency Border Inspeetion Service (IBIS)
database, which keéps track of iriformation on suspect individuals, businesses, etci, and
which may-also be used to access. the FBI’s National Crimie Information Centér
containing records on wanted persons, czimingl histories, etc.
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Commission is revising proposed § 388.1713(d)(3)(i} to add a requirernent that the
requester provide his or her date and place-of birth and to reguest that each requester
provide his or her socid] security number® 2 i1 addition to the other informatiot 1|:utlally
‘propiosed it the NOPR."*” This will help verify that the nams that the individual
“ptovides is their tnie name, thus facilitating an accurate screening,

F.  State:Agency Issues
50, Asindicated in the NOTand the NOPR, there are some unique issues. with regpect
io émte'agencg access to CEIL'®® A primary concern is the ability of state. agencies,
which Tikely will be snbject to their own FOIA rules, to protect CEIl received from the
Commission. State Commissiens'™ also raise the following additional issues:

Whether and on what basis FERC proposes that its CEIL rale will prestapt state
openrecords laws and mles? '

Whether State Commissions will antomatically be permitted to obtain all CRIL

data from FERC ot whether Stite Cotnmission access may be limited o1 a “nesd
to know™ basis?

26 nder the section 7(@{1) of the Privacy Act, 5 U.8.C, 552a, an agency may not
deny a right or benefit provided by law becawss an individual did not provide his or her
social security ninmbers. Therefote, & requester has the option of not disclosing his or her
social security mirnber.

12767 FR 57994 at . 58001, FERC Stats. & Regs. § 32,564 4t p. 34,550.

12867 FR 3129 at pp. 3132-33, FERC Stats. & Regs. 135,542 at pp. 35,830-33; 67
FR; 57894 at p. 58002, FERC Stats. & Repgs. 132,564 at p. 34,551,
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Whether FERC’s rule will adéquately preclnde utilities from invoking the FERG
rule to avoid providing CEII dala to- State Corimissions?

Whether State Commissions will have requisite access to CEII data from utilities
not within'a State: Commission’s jurisdiction (e.g., for purposes of examining

regional transmission of generation capability)?

Whether State: Ccmrmsswns or their staff will be required to enter into an NDA,
and if so, on what termg 7

51.  Asan initial matter, the Comimission emphasizes that its goalis to cooperate as
fully as possible with the State Commissions, which ghare the Commission's objective to
ensure that CEIT-doed 1iot get inito the wrong hands, That said, the Commission grants
the National Association of Repulatory Commissioners' (NARUC's) requested
elarification on thie Federal preeniption issue, NARTIC states thaf the Commission has

no basis to preempt anthority over the totality of access to information regatding gas-and

1300 ARUC also raises two miscelfaneous issues which go beyond-the scope of
this nile. First, NARUC esicourages the Commission to clarify how the CEII rule relates
to the Commission's Standard Markst Design.(SMD) NOPR, "Remedying Undue:
Discrimination Through Open Access Trausnission Setvice and Standard: Electricity
Market Design,” TV BERC Stafs. & Regs. 132,563 (2002). Without mors, -and given the
comprehensive nature of the SMID NOPR, the Commission is uncertain as to what
NARUC's specific concerns arc. The Commission believes, however, that there is
nothing in this finl rile that conflicts with the goals of the SMD'NOER.. Second,
NARUC suggests that the Comimission-set a benchmark for whit reasonable costs of
complying with the CEIIl rule may be passed through in companies' rates, To start with,
not every-one who-complies with this rulks will necessarily bea Junsdictional company
whose rates the Commission sets, To the extent jurisdictional companies do-incur-costs
to comply with the rule, the Commission believes that the current.rules and policies for
tecovery of administrative costs are adequate to address the recovery of such compliance
Costs.

75




20030221-3065 Issued by FERC OSEC 02/21/2003 in Docket#: EMOZ-4-000

‘Bocket Nos. RM02-4-000:and PL02-1-060 ' 44 -

electric ntility regulation, and that much of the information at issue is not “Federal
information,” that is, generated by or for the Federsl government, but iistead is generated
by non-Federal entities that have provided similar or identical information to stafe
regulators.®! The Commission agrees.

52. The NOPR discussion ot preemption related to state agenoy requests to FERC for
CEII that the Commission had generated of collected.”™? As NARUC correctly points
out, "the NOPR itself declares that FERC’s rule does not propose to altet the traditional
ability of State-,C.omn;_issions to obtain such data directly” from the companies.™*
Therefore, ag requested by NARUC, the Commission confirms;that it does not intend that
public utilities may tely n this rule to refuse to provide ifformation directly to State
Commissionis,

'53.  In-addition, State Commissions will be presumed to have 2 need to know
inforsviation within theif state involving issues within their résponsibilities. They also
tnay submit requests. for information regarding entities outside of their jiaﬁ,?sdicﬁon's' with
an explanation of the need. Such requests should be capable of being resolved in a
tirhely manner. On the other hand, as discussed below, release of CEIL fo State

Commissions and other State Agencies will normally be subject to signing an NDA. It

B ARUC at pp. 17-18.
13257 FR. 57994 at p, 58002, FERC Stats, & Regs. § 32,564 atp. 34,551.
B3 ARUC at p. 18.
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does not make sense for the Commission to release the information to the State Agencies
with no agreement to protect theihfbr'rﬁﬁon,. at'least {0 the extent permitted by law, ‘The
Commission has no infention of asking a state agency to ignore state law, but metely o
give the Commission riotice and an opportinity to-take action fo prevent release of the
information.

G.  Timing Issues
54, The NOPR proposed to provide.in § 388.112(d) of the Commission's
regulations' notice and:an opportenity for a.CEII submitter to comment when a request
was received for its information, snd to.providein § 3‘88.'1-12(ej135'notiﬁcation to the
subrritter prior to release,1?® Under the proposal, a-submitter would have at least five -
days in'which to submit its comments, and at Jeast five-days notice prior to release of
infofmation submitted as CEIL"’ Several commenitérs ¢laii that these time limits are
too short, and advocate having at least 10 days to commerit, and up to 30 days ridtice

prior torelease® Afthe same fime, other commenters are concerned that the time

13418 CPR 388.112(d),

13%18 CFR 388.112(e).

1657 FR 57994 at p. 58003, FERC Stats, & Regs. 132,564 at p. 34,552,

1374, at pp. 58002-03, § 32,564 atp. 34,552.

138¢ g, Duke Encrgy at p. 5 (advocating a tefi-day comment period); EEL atp. 12

(advocating at least 15 days notice prior to telease): National Hydropower Association at
{continued...)
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frames are too long in some circumstances, for instance, wheré a time for filing-a protest

ot intervenfion may-expire in the interim.**

At Jeast one, Duke Energy, raises the
possibility that the Commission eould extend otlict deadlines where someone is delayed.
in getting access to information, ™

55, “The Commission has gonsidered these arguments and examined the filings that
have veryshart jime linits, for instance responses to rate filings under Sections 209 of
the Federal Power Act, ™! or Section 4 of the Natural Gas Act, 2 and does not believe
anyone will be prejudiced by the time frames proposg& ii the NOPR. Itis unlikely there
will be CEIl i most of these filings, and if there is, there should still be sufficient
infortndtion available forparties to male the required filings in a timely manner. This
same issue could ariss whenevera company claims confidential treatment for a portion of

its filing. ‘To date, that hias not proved o be an obstacle to meaningful, timely

l:‘“’(u continued)
pp. 7-8, 12 (advocating at least ten business days to comment and ten business days
notlce prmr to release), NERC atp. 4 (advocanng 30 days to respond to ctetennmanon to

notlce_prmr to release)

5ce, e.g., Industrials at pp. 6-8; Massachusetts Energy Facilities Siting Board at
p. 5; Transmission Access Policy Stady Group atpp. 5-6.

¥uke Bnergyatp. 17.
W6 U.s.C. 824d.
#2150U8.C. 717
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participation by other parties, and there is no Teason to expeet that the CEII regulation
will cause 2 problem where none has existed previously.

56. The Commission also has-examined the arguments that the proposed time limits
donot give submiitters adequate time to respond. First of all, the rule provides minimum
‘fimes. 'Where circumstances permit, the Coordinator may give submitters a longer
amount of time, However, the shorter nninimum is needed to permit a guick tumaround
whiere tiecessary and to facilitete responise within the FOIA fime limils, Prior to /11, the
five-day miniriurs existed in § 388.112. of the Commission's regulations for other
requests for nonpublic treafment ™ For years parties have'been sble to respond within
the time-perinitted. The Comymission sees n;:> reason 10 extend these time limits for cases

involving CEIL

H.  Use of Non-Disclosure Agréements (NDAs)
57, The NOPR proposed to require most CEII recuesters to sign anNDA ag g
congition of gaining access to CEIL™® The major exception was laid out in proposed

18 CFR.388.113(d)}2), which provided that owner/operators woild be gxempt: from the

1435ee 18 CER 388.112(d) and (g).
14457 TR 57994.at . 58002, FERC Staté, & Regs. § 32,564 at pp. 34,551-52,
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requirement 10 sign an NDA priorto gaining access to CEII regarding their own
projects'.“s The reason for thié is that they have at least as great an incentive to protect
thiz information as the Commission his, and probably have:access to éven more
damaging information in the eventa rogue employee wanted to cavse harm to the
facility. The Comission adepts here the proposed. exception for owner/opetators, and
also retains the tequireriieiit that agehts/teprasentatives (other than employees ot:officers)

of ownet/aperators obtain CEI directly from the owner/foperator, who will be‘in a better

Festrictions on its uge.

58. In addition, s explained in the NOPR, NDAs for Federal agency CEII requesters
will differ from others in part because the Commission will remind the requester of his or
her responsibilities under the Federal Records Act, " and will reguire that the requesting
agency refer ariy subsequent FOIA regiiests for information: provided By the Commission
back to the Commission for a determination as to whether the information is subject to
release under the FGIA.MT Siﬂﬂlarlya NDAs for State Agency requesters will specify
that the information is Federal information thiat is “on loan® to the State Ageney and that

the:Comimission has the right to request return of the informstion, The Commission will

M64401.8.C. § 3510(b)
767 FR 57994 at p. 58002, FERC Stats. & Regs. § 32,564 at p. 34,551,
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dlso tequire.that the State Ageney notify the Commission whenever a request for the
information 1§ received, |
59,  Severdl commenters ask the Commission to ¢labordte on possible penalties for
violation of an NDA. ™™ There are two that readily come to mind. First, a violation of
ain NDA could resule in the Comniission's tefusing to,give similar information to the
yiolator in the future undet the CET process. Tnideed, the Commission would be
“violating the public's trust if a requester were permitied to violate his or'her obligations
under an NDA with impuniity. ‘Second; the Gormission could rightly bar someone from
representing people before the Commission for a stateéd period of tirie under
§ 385.2102(2)(2) of the Commission's regulations.**”

I.  Submission of CEI! to the:Commission
60.  InthieNOPR, the Comimission proposed o make subimission of CEIl &
subcategory of submissjon of documents subject to claims of privilege undei § 388.112
of its regulations,’*® with the same number of copies and the same requirement for a
written:statement supporting the requést for privileged treatment ' As adopted here,

CET submissions nndet that section have o indigate that the information is CEIL,

138E o TElatp. 15; Duke at pp. 16-17; MidAmerican at p. 3.

W9gee 18 CFR.385.2102(3)(2).

1018 CFR 388,112,

167 FR 57994 at p, 58003, FERC Stats. & Regs. 32,564 at p. 34,552,
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paralleling the existing requirement for mformation sub.mitted with a request for
privileged treatment.** ‘The Commission proposed to have the submitter deterniine how
best to segregate CEIL and rion-CEIN, such as by creating a separate nonpublic appendix
ot stmply redacting CEI from the public filing'™ The Commission further cautioned.
that it would take disciplinary action against submitters - who abuse the CEILprocess by
claiming CEII status for extensive portions of non-CEIL'* Under both the NOPR and
the final rule, a claini of privilege hias the same effect répardless of whether the
privileged information is CEIT of other nonpublic information.®™ Under § 388.112 of
the Epnmissipn"s,regul_ations,lsﬁrthe pottions for which privileged treatment is sought
will be. placed in the nenpablie fils, and will not be released hefore the spbmitter has an
opportunity to comiment on its release, and recéives notice of thie ifipending releise.

61, Some commenters dislike the practice of creating public and nonpublic

docurrients, expressing concern over potential confusion between versions. These

comiriéiiters nrge the Commission to'redesign its forms so that CEIL and othier nonpublie

15219
15y
1.541_.(_1‘
155G 0 3d.

136806 new 18 CFR 388.112.
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information arc included as a separate attachment B7 Cottimonwealth Associates, Inc.

{(CAI) objects to allowing submitters to designate CEIL out of fear that system
owndts/operators will abuse the process by making CEI available to their agents, while
forcing others ta wait for.a decision by the CEI Cootdinator by making sweeping claims.
of CEII status. CAT suggests that the Commission determine CEII status inthe first
instance. Other commenters suggest that the Commission specify penalfies for viclations
of the CEII procedures,'*

62. ‘The Cmnmisﬁm'bcﬁcves, as it did in fornmilating the NOPR, that the process for
submitting CEIF will work best if it tracks as clesely as possible the existing procedures
for submiiting othér priviléged information, propedures that have proven satisfactory
overtime, It comsequently is reluctant to depart from those procedures for fear of
creating ¢onfusion and encountering unforeseen problems. The suggestion that the CEI
Coordinator, rather than the gwaerof the information, designate CEIL in the first
instance, rather than reduce any prejodice from delays, will more likely increase fhic
delays. Commission staff would be required to examine every page of a submission to
miake the determination, as opposed to examining only those portions that are claimed to

constitute CFIL

37g g, NERC at p. 3; National Hydropower Association at pp. 11-12,
188E 5., EEL at p. 15; MidAmerican at p. 3.
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63.  The concem that some snbmitters will make tinjustifiéd claims of CEI! $tatus is
‘not one that the Commission takes lightly; as it indicated in the NOPR.'®” The
Commiigsion will take action against subrnitters who abuse the system. Tt does nof intend,
however, to épesify the form that detion may take, as it will depend on the circumstances.
Admittedly, the Commission's ability to impose penalties.is not extensive, but it can
disqualify a person from practice before the Commission in the cvent of "unethical or
iiproper professional donduct %!

64. With respect to.the process of separating CEIT from non-CEl, the Commission
agrees with the commenters:preferring a separate appendix far documents containing
proteeted information rather than two entite copies, one public and one nonpublic.
Accordingly, the Commrission will modify § 388.112(b) oFits regulations™! to state a
strong preference for an appendix containing protected information: The Commission
will, however, leave the option of separate public and nonpublic versions for situations
wher thie Uise of an appendix would render-the docnrient difficult to read, This revision
will apply-to non-CEI protected information ag well. As stated above, the Cotamission
believes that the procedures for CEIl and non-CEII protected information should be as

stinilaras possible to avoid confuzion.

13967 FR 57994 at p. 58003, FERC Stars. & Regs. 132,564 at p, 34,552.
16018 CFR: 385.2102(a)(2).
16150e now 18 CFR 388.112(b).

84




20030221-3065 Tsgned by PERC OSEC 02/21/2003 in: Docket#: RM0O2-4-000

Docket Nos. RM02-4-000 and PLO2-1-000 -53-

65.  The suggestion that the-Commission redesign ifs forms to place CEIlin
aitachinents-or appendices'is outside the scope of this mlemaking. As discussed below,
howévet, the Commission does intend t6 te-examine its forms and reports to.determine
whether changes are needed to provide better protection for CEIL. This issue can be
atldresged atthat time. For now, the Commission will add & requirement to§ 388.112 of
its rogulations®? that a1l submissioris for which CEIl statu is claimed be stamped
"Contais CELL — Do Not Release” o every page contdining CEII rathér than just on the
frontpage. A similar provision will be added for other types of protected information as:
well, In addition, the Commission is revising § 388.112(B}2) of its regulations'®-to
direct thase who file-on electronic media® to provide a list of the niames of cach file
containing CEIT or other privileged materia, and fo mark the outside of tha media (CD;
diskette, tape) itself to indicate CEII or other privileged material, Hopefilly these

additional steps will pievent inadvertent disclosure of material.

I Challenges:to CEII Status

1635¢6 new 18 CFR 388.112.
163345 18 CFR 388.112(b)(2).

164 At the present fime; nonpublic documents ste filed on electronic media such as
CDis, diskettes, and tapes. Atsome. point in the fufure, the Commission will accept
nonpublic and non-Internet public documents throngh its electronic filing process.
Certain filers also use Commission-created submission spfiware (g.g., FERC Form Nag. 2
software) that enables the filer to "flag" certain fields for nonpublic treatment. The
Commission will be examining that software and revising it and the associated filing
instructions to petriiit filers to flag CEII and hon-Tnternet Public information as well.
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66,  Aswith the submission of CEII, the NOPR proposed to handle challeriges to CEIl
status through the existing procedures of § 388,112 of the Commission's -Iegulations‘l—ﬁ"'
Undet proposed § 388.112(d), the CEX Coordinator would afford the submitter notice in
the event of arequest for CEIL, and give the. submitter at 1éast five days in which to
opposethe requ_est..m ‘Under proposed § 388.112(e), if the CEII Coordinator denics the
olatmm of privilege, the submitter would receive notice of the denial at least five days prior
to release of the information.’”

67. Several commenters have congerns abont the tiine fraties firoposed in § 388,112
of the Commission’s regulations, *® They assert that a five-day notice periad is
insuffictent, toth for the time in which s submitter ranst respond to a requestfor CEI
and for the notice of a-proposed release. For the formér, commentets favor a ten-day
notice ;c_af:rig‘d.l-"-59 For the latter, commenters prefer anywhere from a ten to thirty-day

notice period.’”™ The Commission also received suggestions that the time run from

16557 FR 57994 at pp. 58002-3, FERC Stats. & Regs. 132,564 at p. 34,552.
18613 ot . 58003, ¥ 32,564 at p. 34,552,

16714, at pp. 58002-3, 32,564 4t p. 34,552.

168gee 18 CFR. 388,112,

1B, Duke at p. 5; National Hydropower Association at pp. 7-8, 12,

B m];g._, EEI at p. 12; National Hydropower Associét_ion atpp. 7-8; National Grid
TISA atp. 10; NERC at p. 4; Southern at p. 10.. :
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tegeipt of notice and thatthe notice be “actudl" rather than constructive, such ag ina
Federal Register notice."’" Soime commenters also suggest that the Commirission provide
for an automatic stay of a decision to release CEII in the event.of a request for rehearing,
arguing that the time limii for making such: a request is thirty days and that the
informatien will othierwise be released before that time rims, ™

68, The Commission continues to believe that the eurrently existing procedures are
adeguate. The Commission has not encountered:a problem with submitters of privileged
infotmation subject to 2 FOTA request not being able to respond timely. These time
fratries come itito playin situations nvolving confidéritial business information that is
highly sensitive to submitters. If the-current time frames are adequate in such situations,
they should be adequate where CEI is requested. Tt should be noted that the
Cofiimission ddes senid notice diractly to the subrmitter, usvally by favsiniile as well & by
‘mail and frequently alerts-fhe submitter by telephone too, and does not rély on
constructive notige.

69.  Moreover, as discussed in the NOPR,!™ decisions by the CEII Coordinator, which

will be made pursuant to suthority delegated here'iri fiew § 375,313 of the Commission's

Pational Hydropower Association at pp. 7-8, 12,

172p o, National Hydropower Association at pp. 7-8, 12; Nationial Grid USA at p.
0.

17367 FR 57994 at p, 58001, FERC Stats. & Regs. Y 32,564 at p..34,550.
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regulatians.,m will be sybject to requests to the Commission for r-elinéa‘riﬂ'g.-”5 As {strue
for all-orders Tssued under delegated anthority, the time limit for a request for rehearing is
thirty days.'™ In addition, the Commission’s rules specifically provide that a request for
‘rehearing .dc:c; not stay the order being chalfenged unless the Commissiofi-orders
otherwise.'” The Commissien has found these procedures to be workable in various
contexts over the years and believes they will continue to-function well in conmection
with réquests for CEIT.

K.  Other Issues
70.  Inresponse to the NOPR, several commenters suggested:that the Commission
réview the information that it collects to-deterthine if such collections are necessary.
They reasen that if the Commissil;m does not have the information, it cannot be-subject to
disclosure under the FOIA, Sauthern is concerned sbout ihis, particularly where the
information may bé available through the Open Access Same-time Information System
{OASIS)"® The Commission agrees with these corimenters' logic. As hoted in the

NOPER, the Commission will be examining its inférmation collections to see where

17418 CFR 375313
17518 CFR 385.1902(s).
17618 CFR 385.713(6).
17718 CFR 385.713(e).

188 outhiern at p. 11
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collections can be sealed back or eliminated without compromising fulfillment of its
statutory responsibﬂiﬁes.im Tﬁis will most likely be done.iri ¢orjunction with the
periodic Office of Management and Budget ¢fearance provess,
71..  Cormenters also seek Coramission action to amend requirements that companies
make-inforination available where the Comimission js protecting the same informiation
from disclosure. ™™ Conversely, atleast one commenier, the Transmission Access Policy
Study Group, requested that the Conmmtission confirmthat it is not eliminating
requiremenits that companies make this information aveilable."" The Commission
intends to eliminate the inconaistent treatment, and-will be making future madifications.
to its regulationis to-effect these changes. Until those regulations are changed, the-

" requirements remait: iti place unless o company siccessfully obtaing.a waiver from the.
requirement.

M. INFORMATION COLLECTION.STATEMENT

11967 FR 57994 at p. 58000, n, 41, FERC Stats. & Regs. 32,564 at p. 34,547, n.
41,

m-'—’ig_:, INGAA at p. 12; Puget Sound Energy, Inc. at pp. 5-6.

¥ Pransmission Access Policy Study Group at p. 7.
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72.  The Office of Managemert and Budget's (OMB's) rogulations require ihat OMB

approve certain irnformation collection requirements imposed by agency ruls. 2 In the

NOPR, the Commission stimated the aniual public reporting burden as follows:

Nuniber of

Nomber of

Hours Per

Data Total Annnal
Colleition Respondents | Responses Response Hours.
‘FERC-603 200, 200 25 150

Total Ansivial Hoirs for Collection (reﬁdrting +record keeping, if_appfoﬁriate) =50
hours. Information Collection Costs: The NOPR estimated the cost to comply with these
requirements, Itprojected the average annualized cost of all respondents to’be:
Annualized Capital Startup Costs: The Commission estimated that to respond to this
information collection will be a one-time gost of $12.50 per respondent., (50 hours @
$50 hpuﬂy‘ra_te% 200)_.

73.  None of the commenters challenged the esfimates provided in the NOPR., On
October 1, 2002, OMB approved withotit ehange, the Commission's request for approval
of the information collection requited by the proposed rule, ahi assigred it OMB No.
1902-0197. ‘The only information collection changes from the NOPR to the final rale are
the added requirement in new § 388.113(d)(3)(D) of the Commission's regulations'® that

tequésters provide their date and place.of birth and the tequest that they provide their

1825 CFR Part 1320 (2002).
1g¢e new 18 CFR 388.113(d)(3)(D).
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social security number. OMB regulations provide an exemption where a person is
required to provide-only facts that are necessary for identification."® The requirement
that 2 requester provide his or herdate and placé of birth and the tequest that a requester
provide his or her social security number are intended to-verify the identify of the
reqiester. Forthatreason, this collection need not be resubmitted to OMB for approval.
1V. ENVIRONMENTAL AN ALYSIS

74. The Gommission is required to prepare an Environmental Assessment o an
Environmental Impact Statement for any action that may have a significant adverse effect
on the human gnvironment.'* Included in the exclusions are rules that are clarifying,
cotrective; or procedural of that do not substantively changé the effect-of the regulations
‘being amended ™ This rule is procedural in nature.and therefors falls under. this
exception; tonsequently, ho environmental consideration is necessary.

V. REGULATORY FLEXIBILITY ACT CERTIFICATION

75. 'The Repulatory Flexibility Act of 1980 (RF, A generally requires a deseription

and analysis of final rules that will have significant economic impact on a substantial

1845 CER 1320,3(h)(1).

_ 185(yrder No. 486, Regulations Implementing the National Environmental Policy
Act, 52 FR 47897 {Dec. 17, 1987), FERC Stats. & Regs. Preambles 1986-1290 9 30,783
(1987).

18618 CFR 380:4(@)2)().
1875 17.8.C. 601-612,
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number of small entitics, The Commiséion is not required to make sueh analyses ifa rule
would net have such an effect. The Commission ceptifies that this rule does not have
such an impact on small entities.
VI. TDOCUMENT AVAILABILITY
76, Toaddition to publishing the full'text of this document in the Federal Register, the
Cominission provides all interested persons an opportunity to view and/or ptinit the:
contents of this document via the Internet throngh FERC's Hotmie Page |
(httpyfwrww i fere gov') and:in FERC's Public Reference Room during normal business
“hours:{8:30 a.m. 1o 5700 p.m. Eastern ¢ime) at 888 First Street, N.E., Room 24,
Washington, DC 20426. '
77.  From FERC's Hume Page on the Infernet, this information is available in the
Federal Energy Regulatory Records Information System (FERRIS). The foll text of this
document is available on FERRIS in PDF and WordPerfect format for viewing, printing,
and/or downloading. To access this document in FERRIS, type the dacket number of
this:document excluding the last three digits in-the docket nuraber field.
78.  User assistance is available for FERRIS:and the FERC's website during normal
buginess hours from FERC Online Support (by phone 4t 1-865-208-3673-(toll-free) .or
202-502-6652, or by e-rmail st FERCOnlineSupport@fers. pov)-or the Public Reference
Room at (202)‘5(52-3.37_1, Press 0, TTY (202) 502-8659. E-Mail the'Public Reference

Foom at publie.referenceroom@ferc.gov,

92




20030221 -3065 Igsued by FERC OSEC 02/21/2003 in Docket#: RMO2-4-000

Dogket Nos. RM02-4-000 and PLO2-1-000 61 -

79. Thess réglﬂations- are effective [insert date 30 days after publication in the
FEDERAL REGISTER].

‘80,  The provisions of §U.S.C. § 801 regarding Congressional review of fifial rules
doas notapply to:this final rile, becauge the rule dorcerns agency procedure and practice

and will not.substantially-affect the rights of non-agency patties.

Authority delegations (Government agencies), Seals and insignia, Sunshine Act.
18 CFR Part 338
Confidential buginess information, Freedom of information.
By the Commission,
(SEAL)
Magalic R. Salas;
Secratary,

In censideration of the foregoing, the Commission amends parts 375 and 388,

chapter 1, title 18, Code of Federal Regu lations, as follows.
PART 375-THE COMMISSION

1. The anthotity citation for part 375 continues to read as follows:
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Authority: 5 U.8.C. 551-557; 15 US8.C. TL7-717w, 3301-3432; 16 U.S.C. 791~
825t, 2601-2645, 42.U.8.C 71017352
2. Add § 375.313 1o subpart C to read a8 follows:

§375.313 ‘Delegations to the Critical T Infrastructuit Information Cogrdinator,

‘The Cominission authorizes the Coordingtor or the Coordinator's dc,signcc»to:

(@) Receive and review all requests for critical energy infrastructure
information as defined in § 388.113()(1).

{ty Make deferminations as to whether particular information fits within the
defiiiition of CEII found at § 388, 113(c)(1).

(&) Make deteishiniations a5 to whether a particular requester’s need for and
ability and willingness (0 protect critical energy infrastructure information warrants
{imited disclosure of the info_rmaﬁon to the requester.

(d}  Establish reasonable conditions onthe release of critical etiergy
infrastructurs information.

{e) Release critical energy infrastructure information to requesters who satisfy
the requirements in paragraph (b) of this section and agree in writing to abide hy any
conditions set forth by the Coordinator pursuant to paragraph (e) of this section.
PART 388-INFORMATION AND REQUESTS

3. The authority cltation for part 388 continues to read as follows:
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Authority: 5 X1.8.C. 301-303, 551,552 (as amended), 553-557; 42 U.SC. 7101-
7352,

4. Section 388.112 is revised 1o tead as follows:
§388.112  Requests for privileged freatment of documents submitted to the

(@) Scope. (1) Ay person submitting a documeiit to the Commission may
request privileged treatment by claiming:that some or all of this information. contained it
4 particular document is exempt from the mandatory public-disclosure requirements of
the Freedom of Informationr Agt, 5§ U.8.C. 552, and should be withheld fromy pablic
disclosure. (2)-Any person submitting docunments containing critical energy
infrastructure information (CEIL) as defined in:§ 388,113 should follow the procedures
specified iri‘this section.

{b) Procedures. A person claiming that information is privileged under
paragraph (ay of this section must file:

(1) Fordocuments submitted in herd copy,

(iy A written stitement requésting privileged treatment for soime orall of the
information ina document, and the justification for nondisclosure of the information;

(i) Oneof the following:

(A) Inall cases where the privileged information or CEII can, as a practical

matler, be tegregated into a separate document or appendix:
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(I)  Fourteen copies of the original document, indicating in bold print on the
front page either "Privileged Information Contained in Attachment" or "Critical Energy
Infrastru¢ture Information Containgd in Attachment,” and

{2y One separate document or appendix, indicating in bold print on fhe front
page either "Contains Privileged Information — Do Not Release™ or "Confaifis Critical
Binergy Infrastrueture Information — Do Not Release,” with every page in the document
or appendix marked either “Privileged Tnformation — Do Not Release" or "Critical
Energy Infrastructure Information — Do Not Release," or

(B). In cascs'where the privileged information or CELL cannot reasonably or
eoherenily be separated into.a separate document or appendix:

(1) The original dociiment, indicating in bold print on the front page either
"Contains Privileged Information — Do Not Release,” or "Containg Critical Energy
Infrasinicture Tuformation - Do Not Release” und, on every page containing privileged
information o CEIL, the marking "Privileged Tnforination — Do Not Release," or "Critical
Energy Infrastructure Information — Do Not Relcase," with the privileged information or
CEII ¢learly identified, and

(2)  Fourigen copies of the document without the information for which
privileged treatrient is sought, and vith 4 staterient indicating that information has been

removed for privileged treatment, and
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(iiiy The mame, title, addrasstelephone number, e-mail address, and facsimile
mumbet of the person or persons to be contacted regarding the request for privileged
freatraent of documents sybmitted to the Commiission..

(2)  Fordocuments subniitted on elecironic media,

{)  Awritten statemeil requesting privileged.ireatment for some or all of the
information on the electronic media, and the fustification for non-disclosure of the

{ii) Omeof the following:

(A) Inalloases where the privileged information or CEII ¢at, as‘a practical
matfer, be segregated into a separate document or appendix;

(1) One copy of the elestronic media and fourteen paper copies of a filing all
without the privileged information or CELL, and all marked either "Privileged Information
Confained it Separate Aftachmem" or "Critical Eriétgy Infrastructure Information
Contained in Separate Attachment,” and

(2¥  Onecopy of the electronic media and one paper copy of a sgparate
document er appendix, in both ¢asés marked on media itself and-on the front page either
"Contains Privileged Information — Do Not Release" or "Cotitiins Critical Energy
Infrastmct-ure Information — Do Not Releass," with cvery page in the dogument or
appendix marked eithet "Privileged Information — Do Not Release" or "Critieal Energy

Infrastructure Informiation — Do Not Release,” and
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(3)  Anindex idenéifying each file on the media and whether it it public,
contains Critical Energy Infrastructure Information, or contains other privileged
information:.dr

(B) Incases where the privileged information or CEII gannot reasonably or
coherently be separafed into-a separate document or appendix:

{ly  One copy ofa complete filing on the electronic media and a paper copy,
both marked on the média itself'and on the front page eithier "Containg Privileped
Information — DoNet Release"or *Contains Critical Energy Infrastructure Information —
Do Not Release;" with every page containing privileged information or CEJl marked
elther "Privileged Information — De Not Release" or "Critical Energy Infragtructure
Information — Do Not Release" and with the privileged informatioh or CEII clearly and
specifically identified, and

(2)  Onecopy of the electronic medix without the inférmation for which
privileged treatment is sought and with a statement that information has been remaved
for privileged freatment, together with fourteen paper copies without the infortnation for
which privileged treatment is sought,

(3  Anindex identifying each file. on the media and whether it is public,
contains Critical Energy Infrastracture Infortnation, ot éotitaing other privileged

information, and
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(iii) ‘The name, title, address, telephone number, e-mail address, and facsimile
rivmmber of the persdn or persons to be contacted regarding the requast for privileged
treatment of documents submitted to-the Conmission.

(c} Effectof privilege claim

(1)  For decumenis filed with the Commission,

(i)  The Secretary of thé-Commission will pldce documents for which
privileged freatment is sought in accordance with paragraph (b)(1)(ii) of this section ina
nonpublicfile, while the request for privileged froatment is pending. By placing.
doéiments in & monpublic file, the Commission isnot making a detenmination on any
claim for privilege. The Commission retains the right to make determinations with
tegard to any claim.of privilege, and the diseretion to release information as necgssavy to
catry oiit ifs jurisdictional responsibilities.

i)  The Secrétary of the Commission will place thie requeést for privileged
treatment described in paragreph (b) of this section and a copy of the original document
with the privileged information remoyed in a public file' while the request for privileged

tréatment is pending.

(2) Fordocuments itted. nifnission staff. The notification procedutes
of paragraphs (d); (¢), and (f) of this section will be followed by staff before making a

document public:
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@ Notification of requestand opp ortunity to comment. 'When a FOIA or

CEII requester seeks o dﬂcﬁmeﬁt for which privilege is claimed, or when the:
Cominission itself is eonisidering release of the information, the-Commission official who
wﬂl decide whether fo make the document public will notify the person who submitted
the docurnent and give the persoti an opportunity {at least five days) in which to comment
in writing otvthe request. A copyof this notice will be sent 1o therrequester,

(e)

Chairman of the Commission, the Director, Office of External Affairs, the General

e telease. Notice of a decision by the Commiséion, the

Coungel or General Counsel's designee, a presiding officer in a proceeding under part
385 of this chapter, or ariy othiér appropriate official to detiy-a claim of privilege, in
whole or in part, will be given to any-person claiming that information is privileged no
less than five days before public disclosurs, The notice will briefly explain why the
person's objections to digclosure are notsustained by the Commission. A copy of this
notice will be senf to the FOIA or CETI requéstér.,

[§3) Notification of suitin Federal gourts. When a FOIA requester brings suit
to compel:disclosure of information for which 4 person has claimed privileged treatment,
the Commniission will notify the persen who submitted the documents of the suit.

5. Add § 388.113 toread as follows:
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§388.113  Accessing erjtical enerpy infrastructure information.

(a8)  Seope. This section govertis aceess to critical enstigy iﬁﬁastrucm‘ré
information (CEI). 'I‘he._rule&_goveming submission of CEIL are contained in 18 CFR
388.112{k). The Commission reserves the right to restrict access fo previousky filed
doturmenits as well as Comuiission-generased documents containing CEII,

() Pumpoge.  Theprocedures in this section dre available 4t the requestel's
option as an alternative {o the FOTA procedures in-§ 388.108 where the information
requested 1§ exempted from disclosure undar the FOIA and contains CEII,

(cy Definitions. For purposes of this section:

(1)  Criticdl energy infrastructure information means information about
proposed of existing critical infrastructure that;

(i)  Welates to the production, generation, transportation, transthigsion, ot
distribution of energy:

(if) Could beuseful to a person in planning an attack on critical infrastructure;

(ill) TIs-exernpt from manddtory disclognre under the Freedom of Information
Act, 511.8.C..552; and

{iv) Does nof simply give the location of the critical infiastructure.

(2}  Critical infrastructsre means existing and propoged systems and assets,

whetherphysical or virtusl, the incapacity or destruction of which would negatively
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affect segwrity, egonomic security, public health or safety, or.any combination of those
matiers.

(d)

information,

(1)  Anownet/operator of & facilily, including ernployees snd officers-of the
owner/opetator, may obtain CEl telating to115 own faeility directly from Commiission
staff without going through the procedures outlined in paragraph (d)(3):of this section,

{2)  Anagent or representative of an owner/operator must obtain information
from the ownérfoperator,

(3)  Ifanyother requester has a particular need for information designated as
CET, the requester may request the information using the following procedures;

(i)  File awritten request with the Commission's CEIl Coordinator, The.
request shall contain the following: reiquester’s name, date dnd place of birth, title,
address, and: telephone number; the pame, address, and telephone number of the person
or entity-en whose behalf the information is requested; a detailed siatement explaining
theparticulat need fot and mtended use of the information; and a stateméent s to the
reiquester’s- willingness to adhet€ to limitations on the use and disclosure of the
information reguested. Requesters are also requested to-include their social seeurity

rumber for identification purpeses,
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(i) Onge the request is received, the CEIl Coordinator will determing if the
information is CEIL, and, iftis, whesher to release the CEH to the requester. The CEIL
Coordinator will balance the requester's fieed for the information against the sensitivity
of the information. If the requestér is determined to-be éligible to-receive the information
requested, tha CEH Coordinator will detefming whist conditions, if any, to place on
relesse of the informatjon. Where appropriate, the CEII Coordinator will forward a nion-
disclosure agreement (INDA) to the requester for execution. Once the requester signs eny-
required ND4, the CEII Coordinator will make the critical enetgy infrastructure
information available to the requester; The CHH Coctdinator's decisions regarding
telease of CEII aré subject to rehearing as provided.in§ 385713 of this chapter.

(i) The CEIM Coordinator will attempt to téspond to the requester under this
section according to the fiming reqiired for tesponses utder the Freedom of Information,
Act'in § 388.108(c), and will provide notice to the submitter in accordance with

§ 388.112(d) and (e),
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Listof Commenters

Adiroridack Mountain Club

American Elcctrie Power- System

Amefican:Gas Association

American Library Association

Bonneville Power Administration (BPA)

Commonwealth Asgociates, Ine.

City Public Service of San Antotiio

Duke Energy Corporation (Duike)

Edison Electric Tnstitute (EET), including the EEL Alliancé of Eneigy Suppliets, and EEI
Transmission Group

Electric Power Supply Association (EPSA)

Exelon Geniration Corporation on behalf of ity public utility subsidiaries PECQ Energy
Company dnd Comimonwealth Edison Company

Federation of Ainerican Scientists

Hydropower Riforin Coalition (HRC)

‘The Industrials: Process Gas Consumers Grotip, Ameriean Forest & Paper Ass't,
American Iron & Steel Instituts, Georgia Industrial Group; Fiotida Mdustrial Gad Users,
Todustrial Gas‘Users of Florida, and United States Gypsum Company

“Interstate Natural Gas Association of America (INGAA) '

Massachisetts Energy Facilities Siting Board

MidAmeriéah Energy Company (MidAimerican)

Mationdl Association of Regulatory Utility Commissioners (NARUC)

National Grid USA

National Hydropower Association

“New York Staie Public Service Commission

Notth Arnerican Electric Reliability Coungil (NERC)

Morfhwest Natiinl Gas Company (Northwest Naturaly

Ollahoina Corporation Cornmission.

Oklahoma Gas and Electiic Cotnpany

Lydia Olchoff

OMB Watch

Pace Global Ensrgy Services

Pacific:Gas & Electric Company (PG&E)

PIM Titerconnigetion, L.L.C. (PIM)

GE Power Systems Energy Conslting (GE)

Puget Sound Energy, Ine.

Reliant Resources, [ng, (Reliant)
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Reporters Committee for Freedom of the Press and The Society of Environmenta!
Journalists (Reporters Commaities)

Southern California Edison Company (SCEY

Socicty-of Proféssional Joufnalists

Southein:Company Services, Inic., deting for itself and as agent for Alabama Power
Company, Geotgia Power Company, Gulf Power Company, Mississippi Power
Company, Savannah Electric and Power Comapany, and Southern Power Company
(Southerny

Public Utilities Commission of Ohig; the Michigan Public Service Commission and the
‘staff of the- Oklahoma Corporation Commission (States)

Transmigsion Access Policy Study Group

Waslungton Legal Foimdstion and Pubtic Tatérest Clinic, Geerge Mason University
School of Law:(Washington Legdl Foundation)

Williston Basin Interstate Pipeline-Company (Williston Basin)

“Whitficld Rugsell Associates
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APPLICABILITY OF FREEDOM OF INFORMATION ACT EXEMPTIONS
TO CRITICAL ENERGY INFRASTRUCTURE INFORMATION
Thie Commission's actions in the NOPR and the final rule are based on its position
that CEII includes only informatios that is éxempt from disclosure under FOA. The
exemptions most likely to apply to CEIl are Exemptions 2, 4,and 7. A discussion of the
potentia] applicability of each follows.
a. Exeiption 2
‘Exemtption 2 exempts from disclosure "records related solely to the inteinal
personnel rules and practioes of an agency."! According to guidance from the
Departinent of Justice (DOT), “[a]ny agency assessmenit of,.or statement regarding, the
vutnerability of such a critical esset should be protected purswant to Exemption2."> DOT
has counseled agencies that "a wide range of information can be withheld under
Exempion 2's 'circumvention' aspect.”® DOT also hias instructed agencies to take full
advantage of the breadth of Exemption 2's protection for crifical infrastrueture

-information:?

15 U.8:C. 552(b)(2).

D07 2001 FOTA. Post 19, posted October 15, 2001, DOY is the Federal agency
responsible for the administration of the FOIA,

d,
a.
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The Commission has concluded that a portion of the CEII is exempt from
dlsclosure vinder Bxenption 2 of FOIA, INustratively, the Comrmission is expanding its
efforts to help facility owners and operators assess security risks and protect facilities
from afiackS Information developed or created by the Commission as parzt of these
pfforts i likely (o fall within the ambit of Exemption 2.. Documents describing
inspections-of regulated facilities likewise will fall withih Exefription 2 if they sssess or
describe-vulnerabilitics of the project.

b.  Exemption4

Exémption 4 proteets from public disclosure "trade secrets and commercial or
financial information obtained from a person and privileged or confidential *® The
Cornmmissiof hag determined that much of the CEII falls withinthe scope of Exemption 4,
of the basis thai rélease of the information could cause competitive harm fo submitters,
impair the Commission’s ability to obtain similar information in the futire, or-itmpair the
effectiveness of the Commission’s programs.

There are two primary issues regarding the application of Exemption 4 to CEIL
First, whether thé fact'that this sort 6f informatiori had been publicly available i the past

wndermines an argnment thatit is now confidential, afid second, whisther the Trade

*The Cominission has jurisdiction over thic safety of hydroelectric projects under
sections 4(e); 10(2); and 10(c) of the Federal Power Act, 16 U.S.C. 797(e), 803(a), ().

$5 U.S.C. 552(b)(4).
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Sectets Act” prohibits the Commission from sharing this information on a "need-fo-
Know" basis. '

The Commission doncludes that the fict that thisinfofmatiot has beén previcusly:
public does not defeat Exemption 4. .Americans live in a different-world today than they
did prior to Septemiber 11, 2001, Americans have had to face the ha;:sh_reealities of
tetrorism on their seil. This has forced the nation 1o reasssss its vidnerability 16 terrorist
threats. Goveriment agencics as well as privale companies have had to reconsider the
extent to which they make information frecly available to others.

Specifically, under National Parks & Coriservation Assoc, v. N

orton, 49 F.2d
765 (D.C. Cir. 1974) (Nationzl Parks) and Critical Mass Energy Prtuject'v;-ﬁRC,

975 F.2d 871 (D.C, Cir. 1992} (Critical Mass}, the initial inquiry in Exemption 4 cases is
whether the information was submitted to the government voluntarily or whether it was:
compelled to be submitted. For vohntary submissions, the infbrmation is enfitled to
protection if it “would customarily not be released to the public by the-person from
whom it was obtained”® This test focuses on the submitter’s current treatment of the
information, iot past treatment. Therefore, if, in the post-September 11 world, the
company would not release the infoimation i6 the piblic, thé Commission should not

. release the information,

718 US.C. 1905.
BCitical Mass, 975 F.2d at 878.
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For compelled submissions, there is a thiee-prohged test — the competitive harm
prong, the impairment prong, and the program effectiveness prong. Ifany of the three
tasts e met, the information is exerupt from mandatory disclosure under FOIA even
though it-may have been previously public® Unider the competitive harim prong, thefe
st be evidence of actual competition, and a likelihood of substantial competitive
injury.!? This inquiry tends to be fact spegific, so it is not passible to identify with
cirtairity which categbries of CEIT would meet the test. However, vs utilities transition
from monopolies-to competitive markets, it may be casier for fhemito demonstrite actial
competition. The inquiry is whether the submitter is facing corpetition at the time the
-Cormmission receivied the tequest for the infofmation, not whetlier there was competitior
when the information was first submiited to thé Commission. If the competitive sitnation

‘has changed, the likelihood of competitive harm would be analyzed using the current

*While most of the submissions to 2 regulatory agenicy like FERC may apipear to
he compelled, this may not necessanly be the case. DOT has recognized that the
"existence of agency suthority to require submission of information does not
automatically mean such & submission is required’; the agency anthority must actnally be
exercised in order fot a particular submission fo be deemed 'required. DOY Freedom of
Informiation Act Guide & Privacy Act Overview; May 2002 ed.,at 202. -Couts have
found submissions fo be voluntary where the ageicy had issued 4 subpoena but not
sought to enforde it, see McDoririell Douglas Cotp. v. BEOC, 922°F. Supp. 235 (E.D.
Mo. 1996), and where the agency did not have duthority to enforce the informaticn
collection becanse the information request-violated the Paperwork Reduction Act,
441ES.C. 3501, sce Center for Auto Safety v. NITS8A, 244 F.3d 144 (D. C. Cir, 2001).
At bottory, the question of whether the information has been submitted voluntarily or
was compelled roust be'analyzed on u case-by-case basis.

105ee (WA Fiii. Corp, v. Donovan, 830 F.2d 1132 (D.C. Cir. 1987) (CNA).
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sifnation, not past conditions. Where competition is found to exist, the.next issue is
whether refease of the nformation is likely to:result in substantial competitive injory-to
the submitter. Again, the likelihood of competitive injury-would be examined at the time
the Commission teceived the request for the information. Whether the information could -
have harmed the submitter two years earlier is.irrelevant; what is relevant is whether
release of the information at the time of the reqnest would canse competitive harm to the
submitter, 1t

The test most frequently applied under the competitive harm prong is whether use
of the information by competitors is likely fo harm the submitter.'? This may be fairly.
challenging to demenstrate in the cise of CEII because the primary concern is that the
information could be uged to plan-an attack on the infradtructuie, not that it conld be used
to-steal customers or undercut prices, On the other hand, 4 submitter may be able to.

show competitive harm whigre use of the information by someone other than & competitor

U The Commission's analysis-of a submitter's competitive situation under FOTA, is
nol the satne as, and indeed is lessrigid than, thie analysis it wwst perform to éstablish
lacl of market power for chatging market based rates. For FOLA putposes, the
competition requirement is satisfied if the submiter faces some level of uctual
competition. -See Niagsra Mohawk Power Corp. v. DOE, 169-¥.3d 16, 19:(D.D.C. 1999)
(Miaguara),

See, 6.5, CNA, 830 F.2d at 1152 & 1.158; Public Citizen Health Ressarch
Group v, FDA, 704.F.2d 1280, 1291 (D.C. Cir, 1983},
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could cause finangial harm to the submitter.’® As relevant hore, 4 ferrorist attack on the
¢nergy infrastructure could ceuse financial harm to the owners and operators of the
facilities becanse of lost oppottunity couts as'well as repair costs.

For compelled submissions, the impairtaent prong is satisfied where disclosure
may affect the reliability or quality of the information received ™ 'I—'he'_more.-suiljieqﬁv;:
thisfiling reciiirement, the-more fikely that disclosure of the information could impair the
Commission’s ability to get thorough and aceurate infofmation in the future™ Asnoted.
by EEl in its comments.on the NOL, regulated entities:may have discretion regarding how
fo-construct their filings."® If companies-are worricd that information they submit will be
subject to public disclosure, they may choose not to submit the same level of detail that
they raight othcrwis;ezsﬁbmi't- In such circumstances, and assuming the submissions
wistild othervise comply with the Commission’s repulations, the information may be

exempt from disclosure under the impairment prong of Exemption 4.

Bgee Nadler v. FDIC, 899 F. Supp: 158, 163 (S.D.N.Y. 1995) (Nadler), aff'd, 92
F.3d 93 (2d Cir. 1996).

g,

 "See Nisgara Mohawk, 169 F3d at 18 (holding that impairment is unlikely to be
found where "data sought appears to take the. form of havd, ¢old numbers on energy use
and production, the fudging of which may strain all but the deliberately mendacious.”).

1SEET NOI coraments at p, 42.
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Critical Masgs recognized that in addition tothe competifive harm and impairment
prongs; there may be other instances where non-disclosure is Wan:'_antad in order to
protect other governmental intercits, such ag program effectiveness.” Recently, in
Public Citizen Heaith Research Group v, NIH,™® the district court relfed on Critical Mass
n dei;,enni;ing that “impairment of the effectiveness of a government program is a proper
factor for consideration in conducting an znalysis under” Exernption 4. The court held
‘that the National Institute of Health's rayalty-information was protected under
‘Exemption 4 because release of the information would make companies rehictant to entér

‘into agreements with NIH, thus impairing the cffectiveness of NIiT's licensing program.’®

The-¢ourt reached a similar conelusion ifi Judicial Watc
where release of certain financial information from forelgn export eredit agehcies wag
‘held to be exempt from disclosure because release would make the credit agencies look
for Hinancing outside of the United States, undeérmining the agency's statuloty putpose of

fosteritig doritestic economic growth by supporting export transactions 2

i”rﬁ-(i‘ritical Mass, 975 F.2d 879 (“Tt should be evident from this review that the
two. interests identified in that National Parks test are not exclusive}.

18509 B, Supp. 2d 37 at 52 (D.D:C. Mar. 12, 2002) (alternafive holding).
Pld at 54,
20408 F. Siipp. 2d 19, 30 (D,D.C. 2000).
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Applying these Tecent decisions here, indiscriminate release of CEII could impair
‘the éffectiveness of the Commiission’s programs, which are meant to-satisfy its mandate
‘to régulate and oversée énergy industries in the economic and environmental interest of
the American public?! Inappropriate release-of CEII could make the infrastructure more
yulnersble to attack, threatening those industries and resulting in potentially devastating.
econoiiiic and envitonmental consequences. Release of CEI also could make regulated
entities less forlicoming in the informatioii they provide to the Commission, especially
where they have discretion as to what they :uﬂnmit.22 Restricted flow of information
‘between the Commission and the companies eould impair the Cormission's programs
that rely on such information. This is of patticular concern in today’s wetld, where the
Commission is seeking additional information from licensees to-assure that the:
infrastructure is sited and built safely and remains protected. Finally, release of CEL
could harm the relationship betwen Com_mission staffand fhe régnilated companies,
impairing trust, and causing the parﬁc;s to deal with each other in a more adversarial
manner than necessary. For all of these reasons, much, if nof all of the CEIL would be
exempt fron disclosure nnder the third prong of Exemption 4 as it relates to compelled

submissions.

See Nadler, 899 F. Supp. 158, 162.
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A second issue is whether the Trade Secrets Act prohibits the Cominission from
sharing Exenpiion 4 material on an as-needed basis; The Trade Secrets Act states in
relavant part that:

Whoever, being aii officer or employee of the. Utiited States or of any
department or agency thereof, publishes, divulges, discloses orimakes:
known in any manner or to any extent not anthorized by law any
information.coming to him in the eoutse of his employment or official,
duties oi by 1sason of any examination or irvestigation made by, or return,
report or tecord made to-or filed with, such departmént or agency or officer
or enmloyae thereof, which ¢oncerns of relates to tiade secrets, processes,
operations, style:of work, or apparatus, or to thﬂldﬂlltlfy, confidential
statistical data, amount ot source of any income; profits; losses or

expenditures:of any person, firm, pattnership, corporation, or assogiation;

. to be sgen or examined by any person excepl as provided by lawy; shall

be fined riot more than $1,000, or imprisoned not more than one year, or
bothy and shall be femoved from office of employment.?

Sce Chrvsler Corp. v. Brown, 441 U'S. 281, 301(1979)-(Chrysler). The Trade Secrets
Act applies to formal agency actions:as well as actions by the agency's individual
eriployees. Courts have found that the je;w.erage of the Trade Secrets Act and
Exemiption 4 are ¢o-extensive,** meaning that the Trade Secrets Act generally prohibits

release-of information covered by Exemption 43 However, the Trade Secrets Act

P18 US.C, 1905,

Mgee, ¢.9.; Bartholdi Cable Co. v, FCC, 114 F.3d 274 (D.C. Cir. 1997); CNA,
830 F.2d at 1152.

ISCNA, 830 F.2d at 1151,
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permits disclosure of trade seeret information where "authorized by law." Accordingly,

under the Trade Sserets Act, protected information may be relessed where there is
statutoty or fegulatoty authority for the agency to release it. In cases wheré the
anthorization for release is found in an agency regulation, the inquiry is whether the
regulation permitting the reledse is authorized by law.*”

The Corinission has statutory anthority to release trade sceret information. While
both the Federal Power and Natural Gas Acts place restrictions on an individua
employee’s release of information gathered in the course of examining records ofa
company; they perinit the Commission itself to authorize such a release. The Federel
Power Aet provides:

The Commission shall st all fimes have access to and the right to.inspect

and examine all accounts, records, and memoranda of licensees and public.

utilities, and it shall be thie duty of such licensees and public utilities to

furnish to the Commission, within such reasonable time as the Cornmission
may ordet, any infoiration with réspect thereto-whith e Cotimission

gy by order require, including copies of maps, contracts, reports of

engineers, and other data, records, and papers, and to grant to all agenits of

the Commission free access to its property and its accounts, records and

‘memorandum when tequested so to'do. No menmber, officer, or employee

of the'Commissiofi shall divulge any fact or information which may come
toi his knowledge during the course of examination of books ot uther

26Chrysler, 441 1., at 301.
'27ld_.
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accounts, as hereinbefore provided, except insofar as he may be ditected by

the Commission or by & court:™

In addition, sections 4 #nd 312 of the Federal Power Act suthorize the
Commission “[t]o hiake public from time to tine the information secured hereunder and
to provide for the publication of its reports and investigaticns ifvsuch form and manner
as may be best adapted for public information and use”® Section 14 of the Natural Gas
Actprovides similar anthorization.. Tt states:

The Comnrission ifiay perniit any person o file with it 2 statement in

writing;, under oath or otherwise, as it shall detenming, as to ariy or all facts

and gircnmstances concerning a matter-which may be the subject of

investigation. The Comm:ss:on, in its discretion, may puhllsh in the

'manner authorized it} section 312 of the Federal Power Act .. . information

coficerning aiy such: ‘matter.
Becanse these provisions give the Comimission broad discretion to release information,
and; therefore; permitted undsr the Trade Secrety Act, creating an exception to the
normal simation where the Trade Secrets Act prohibits release of mformation covered by
Fxemption 4. This, in turn, would permit the Comtmission to withhold the information

Frotn public FOTA disclosure under Exemption 4, and stilf disclose the information to

2816 17.8.C. 825(b); see also 15 U.8.C. T17g(b) (Natural Gas Act) and 18 CFR
3c2{a).

P16 1U.8.C. T97d), 825k.
W1510.8.C, 71 7m.
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selected individuals with appropriate restrictions onuse and dissemination of that
information without violating the Trade:Secrets Act.
c¢.  Exemption7

- Exetption. 7 exempts from disclosure certain information corpiled for law
enforcement _pu.rpc;s_e:s..‘31 For purposes of CEIL the most relevant Exemption 7-provision
i3 7(F), which allpws information to be withheld in order to ;;rgtect'_a_'persgn’s life or
physical safety. In ordef to invokes Exernption 7, the agency must be able to demonstrate
that the document at issue involves enfarcerient of a statute of fegulatioti that the agency
is authorized to enforce. The Conmmission has very broad authority to enforce the
provisions of the Féderal Power Act and the Natural Gas Act. Forinstance, under the
Federal PowerAct, the Comimission+{1) monitors and investigates compliarice with
lieenses, exemptions and preliminary permis it issues;"” (2) dotermines just and
reasonable rates;33-and (3) ensures cormplhance with the Act and regulations issued

thereunder.™* Similarly, with respect to (he Natural Gas Act, the Commission has-broad

N1511.8.C. 552(b)(7). .
16 U.8.C. §23b,

16 US.C. 824e.

#16 US.C. 825mm, 8250-1.

119




20030221-3065 Iasudd by FERCG Q8EC 0272172002 in Dogketi: RMOZ-4-000

Docket Nos. RM02-4-000 and PL02-1-000 88 -

aufhority to (1) deterniine whether rates and charges ere just and reasonable;® and

(2) enforce violations of the statite or regulations issued theréunder™® Thus, given its
broad enforcernent authority, mmch of the information the Commission collects qualifies
as information collected for a law enforc¢ment purpose. For such law enforcement.
information to enjoy protection under Exemption 7(F), hiowever, the Telease:of the
information must reasonably be expected to endanger a person’s.life-or safety.

As noted in paragraph 11 of the final rule, there have been official wamings that
the energy infrastructiiie could be the target of tertorist attacks. Given that an attack on
the energy infrastructuré is 4 légiﬁmate-ﬂ;feat,.the Commission conchidis that felease of
information that conld facilitate or increase the likelihood of the success of suchan
attack could be expected to endanger life and safety ofpeople. The failure of a'dam
could cauise flooding that would endanger lives, as could the explosion of a.natiral gas
pipeling. Tnterruptions to gas and electric power supplics likewise could endanger lives
of thaée-reliaﬁ't on power, especially in times of extreme hot or cold weather. For these

Teasons, information identified as CEIT may qualify for protection under Exernption 7(F).

B5Us.C 717
15 11.8.C.717s.
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MINUTES
REGULAR MEETING OF THE OHIO POWER SITING BOARD

Januiiry 26, 2009

Members Prosent;’
" Aldn Schnher Chanman, Public Utilitics Commission of Ohig
Loy Wagner, Public Member
Doug O"Briéri for Robext Boggs, Director, Ohio Departiment of Agriconltire:
Drew Bergmen for C]ll'lstﬂphﬁ[ Kaorleski, Director, Ohio Envirciimentnl Protection Agcncy
Ste veri Schioeny fot Lee Fishér. Dxtaclor, Ohio Departrikat of Development
Cathryn Loueis for Seas. Iogati, Director, Ohio Department of Natural Resources
Miartin Fremml for Afvin Jackson, MED., Direstor, Ohio Dépisrtment of Health
Rabert Schuler, State Sendtor

Members Absents

Jason Wilson, State Sepator
State Representative, (Vacunt)
State Representative-(Vacant)

nipvéidl-fo accapt the mimutes of lhe Pprior’ Boord meeting, . Bergman seconded the moﬁ:m The resohution
passed.

scilities; Thairriat Sehifber moved o adopt the . ent!'y' 'Tﬁé' entry: grants UKW= applicaﬁon for
reheanng and denies Buckeye's application for rehearing; attaches tévisions; orders that applicable rules he
suhu-ntted Ly .TCAR.R, g, c.sta'bhshes the five-year réview daté, C.TLouces seconded the motion, The

ARTE Scheler, Chatriman
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MINUTES
REGULAR MEETING OF THE OHIO POWER SITING BOARD

November 24, 2008

Members Present: S

Aln Schriber, Chairman, Public Uhilities Commission of Ohio

Rahert Boggs, Director, Oliio Department of Agriculture

Drew: Berpgman for Gﬁmhopher Korleski, Director; Ohio Environmental Protection Ageney
Tohn Magill for Lee Fisher, Director, Ghio anamnnnt of Development

CathrynT.oucas for-Sean Logan, Director, Obio Depattment of Natural Resources

Mattin Trermel for Alviis Jackson, M.D., Director, Ohio Departrent of Heglth

John Hagan, State Representative

Members Absent:

Public Merher (vacant)
Jennifar-Garrison; State Represeniative
Robert Schuler; State Senator

Jadon Wilson, State Senator

; & KV Tiansmission Lise. Chairmar Schriber moved to approve the
apphcauun C. Loucas secundedthe motion, The reselution passéd..

. it - ~
m Cf:lanman Sehriber moved to. apprave the application. R. Boggs. seconded the miotion, The
‘regolutionm passed;

¥ ]

Famoary 26, 2009)

‘A]anR Schn‘ber, Chammn
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OhiO gov ] Power Siting Board
Ohio Power Siting Board Ohio Power Siting
Board Meeting ~ January 26, 2009

OPSB Horiie Page > Meetng Agendas Index > Otiio Power Siting Board Meeting - January 24,
2009

REVISED
OHIO POWER SITING BOARD
MEETING
January 23, 2009
3:30'PM, Room 11E

AGENDA

1. Approval of the minutes of the regular Board meeting of November 24, 2008,

2. Case No. 08-0281 -EL-BGN, Consideration of the Application by Middietown Coke
Company ford Certificite 6f Envitonmentil Compatbility and Public Need for the
Middletown Coke Company Cogeneration Station.

3. Case No. 07-17{-EE-BTX, Consideration of Entry on Rehearmg concerning the
Apphcation of American Transiisston Systems, Incorporated, and the Cleveland Electnc
Iuminating Company for.a Certificate of Environmental Compatibility and Public Need for
the Geauga County 138 kV Transnussien Ling Supply: Project.

4. Case No. 08-1024-EL-ORD, Consideration of Entry-on-Rehearing concerning the Ofito
Power Sitinig Board’s Adoption of Chapter 49046-17 of the Ohic Admitiistrativé Code and
the Amendment of Cértam Rules in Chapters 4906-1, 4906-5 and Rule 4904-7-17 of
the Ohio Adminstrative Code to Implement Certification Requirements for Electric
Generating Wind Facilities.

5. StaffUpdate

http:/faww, opsb,olo. gov/OPSB/agendas/agenda.cfim?id = 4306 6{25/2009
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OhiO- gOV | Power Siting Board
Ohio Power Siting Board Ohio Power Siting
Board Meeting - November 24, 2008

OPSB Home Page > Meeting Agendas Index > Ohio Power Sitmg Board Meeting - November
24; 2008

OHIO POWER SITING BOARD
November 24, 2008
3:30 PM, Roori 11E

AGENDA

1. Approval of the minutes of the regular Board meeting of October 28, 2008.

2. Case No. 06-1357-EL-BTX, Consideration of the Application by American Municipal
Power-Ohie foi-a Ceitificate of Envirohmental Compatibility and Public Need for the
American Municipal Power-Olito 345 &V Transmission Line.

3. Case No. 07-171-EL-BT¥, Consideration of the Application by Amencan Transmssion
Systems, Inic., and the Cleveland Electite lliummating Company for a Certificate of
Environmental Compatibility and Publc Need for the Geauga County 138 KV
Transtifsston Supply Projsct,

4, Staff Update

http:/fwwiv.opsb.ohio.gov/OPSB/agendasfagenda.clin?id=4298. 6/25/2009
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