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In The
Supreme Court of Ohio

Citizens Advocating Responsible
Energy,

Case No. 09-0481
Appellant,

On appeal from the Ohio Power Siting
v. Board, Case No. 07-171-EL-BTX, In

the Matter of the Application of
The Ohio Power Siting Board, American Transmission Systems,

Appellee.
Incorporated and The Cleveland
Electric Illuminating Company for a
Certificate of Environmental
Compatibility and Public Need for the
Geauga County 138 kV Transmission
Line Supply Project.

MERIT BRIEF OF APPELLEE,
THE OHIO POWER SITING BOARD

INTRODUCTION

The Ohio Power Siting Board (Board) has done its job. The Board must ensure

that only necessary lines are built and, when they are built, appropriate consideration is

given to a vast body of factors including environmental, social, historic, and many others.

The Board has done so in this case. It has approved this project subject to forty-three

conditions to assure that the minimum impact restiilts from this construction. No home is

to be taken and many adjustments to reduce the aesthetic impact have been made. The

residual negative impacts of this project cannot be reduced, only relocated.



In the final analysis this project is a single line of wooden poles carrying a wire.

Citizens Advocating Responsible Energy (CARE or Appellant) do not want this wire near

them. This is unsurprising. Everyone wants electric power but no one wants electric

power lines. The Board however must be objective. The power lines must, of necessity,

go somewhere. The Cleveland Electric Illuminating Company and American

Transmission Systems, Inc. used a reasonable method to identify the best practical route

and the Board agreed. The Board then went on to impose a web of requirements to

minimize the impacts. This is what the law requires and this is what happened, a

balancing of all the relevant interests. The Board should be affirmed.

STATEMENT OF THE FACTS AND CASE

On September 28, 2007, American Transmission Systems, Inc. and the Cleveland

Electric Illuminating Company (hereinafter, "Applicants") filed an application requesting

a certificate to construct a 138 kV transmission line in northeast Geauga County and

southern Lake County. The stated purpose of the proposed project is to provide

additional capacity and reliability to the electric distribution systems in the project area,

which has experienced significant load growth in recent years. As proposed, the new line

would be supported by single wooden poles and would generally require a sixty-foot

right of way.

The Preferred Route, as described in the application, is 14.7 miles long and runs

cross-county through Huntsburg, Montville, and Thompson townships in Geauga County,

and across the southern border of Lake County. The Alterna.tive Route proposed by
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Applicants is twelve miles long and runs primarily along Clay Street in the same

townships.

The Chairman accepted the application on November 27, 2007 as being in

compliance with Ohio Revised Code Chapter 4906. On January 2, 2008, the Applicants

updated their application with typographical corrections, wetland data clarifications, and

a minor revision to the Preferred Route. Following an investigation, the Board Staff filed

a Staff Report on August 12, 2008.

Pursuant to a schedule issued by the administrative law judge, three local public

hearings were held at locations near the project area. Numerous individuals provided

testimony both supporting and opposing the application. Seven parties were granted

intervention in the case.

The adjudicatory hearing began on September 16, 2008. Testimony was provided

by the Applicants, intervenors, and Staff. Following the hearing, the parties filed initial

and reply briefs.

On November 24, 2008, the Board met in a public session and unanimously voted

to issue an Opinion, Order, and Certificate for construction of the transmission line on the

Preferred Route, subject to forty-three conditions. In the Matter of the Application of

American Transmission Systems, Inc. and The Cleveland Electric Illuminating Company

for a Certificate of Environmental Compatibility and Public Need for the Geauga County

138 kV Transmission Line Supply Project, Case No. 07-171-EL-BTX (hereinafter In re

ATSI) (Opinion, Order, and Certificate) (November 24, 2008), Appellant's App. at 24.

Intervenor CARE filed an application for rehearing which was denied by the Board on
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January 26, 2009. In re ATSI (Entry on Rehearing) (January 26, 2009), Appellant's App.

at 7. This appeal ensued.

ARGUMENT

Proposition of Law No. I:

The Board has broad discretion in the conduct of its hearings. Duff v.
Pub. Utfl. Comm'n, 56 Ohio St. 2d 367, 379, 384 N.E.2d 264, 273 (1978).

CARE asserts that the Board unlawfully delegated its authority to grant a

certificate of environmental compatibility and public need to an administrative law judge

(ALJ). CARE bases this contention on its observation that the Board approved an order

that had been drafted by an ALJ. CARE points to R.C. 4906.02(C), which provides that

"the board's authority to grant certificates ... shall not be exercised by any officer,

employee, or body other than the board itself." Ohio Rev. Code Ann. § 4906.02(C)

(Anderson 2009), App. at 16.

CARE's claim that the Board unlawfully delegated its decision-making

responsibility to an ALJ is meritless. The Opinion, Order, and Certificate was considered

and voted upon in a public meeting of the Board on November 24, 2008. The Opinion,

Order, and Certificate was unanimously approved and signed by each Board member.

Thus, it was the Board itself, not the ALJ, that issued the certificate as required by R.C.

4906.02(C).

CARE nevertheless asserts that the Board members failed to independently

consider the order and simply signed what was placed before them. The Court should

reject this claim. The Board is entitled to a presumption that its acts are valid and done in
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good faith. This Court recently declared that "[w]e presume that a public official means

what he says and that he is duly performing the function that the law calls upon him to

perform." Toledo v. Levin, 117 Ohio St. 3d 373, 380, 384 N.E. 2d 31, 38 (2008).

Likewise, the Court has stated that "in the absence of evidence to the contrary, public

officers, administrative officers and public boards, within the limits of the jurisdiction

conferred by law, will be presumed to have properly performed their duties and not to

have acted illegally but regularly and in a lawful manner." State ex rel. Shafer v. Ohio

Turnpike Comm'n, 159 Ohio St. 581, 590, 113 N.E.2d 14, 19 (1953); see also Wheeling

Steel Corp. v. Evatt, 143 Ohio St. 71, 54 N.E.2d 132, paragraph seven of the syllabus

(1944) (administrative action is presumed to be valid and taken in good faith). CARE has

failed to present any evidence that overcomes the presumption that the Board members

have properly performed their duties.

CARE suggests that it is somehow unlawful for an ALJ, rather than the Board

itself, to draft an order. Under this reasoning, an opinion of this Court would be invalid if

it were drafted by a law clerk or master commissioner: In either case, it is the tribunal

that issues the decision, not the attomey who prepared a draft for its consideration.

This Court has upheld the use of hearing examiners by administrative agencies. In

a case challenging the appointment of hearing examiners by a county hospital's board of

trustees, the Court noted that "[i]n the operation of any public administrative body, sub-

delegation of authority, impliedly or expressly, exists - and must to some degree." Bell v.

Bd. of Trustees of Lawrence Cty. General Hospital, 34 Ohio St. 2d 70, 74, 296 N.E.2d

276, 278 (1973). The Court concluded that the board of trustees made the final decision
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on termination of employment and therefore the board had not unlawfully delegated its

authority. Id. at 76, 296 N.E.2d at 279. In another case, the Court rejected an argument

that the Board of Tax Appeals had violated a taxpayer's due process rights by replacing

the attorney examiner who had conducted the hearing with another who prepared the

order. Ritchie Photographic v. Limbach, 71 Ohio St. 3d 440, 644 N.E.2d 312 ( 1994).

The Court stated that the decision was the board's decision and the substitution of

attorney examiners did not deprive the taxpayer of due process. Id. at 441, 644 N.E.2d at

313; see also DeBlanco v. Ohio State Medical Bd., 78 Ohio App. 3d 194, 200, 609

N.E.2d 212, 215-216 (Ohio App. 10'h Dist. 1992) (appointment of hearing examiner by

medical board not a denial of due process).

CARE further alleges a violation of O.A.C. § 4906-7-16(A) because the ALJ

failed to file a report following the hearing. That rule provides that "[iJfordered by the

board, the administrative law judge shall prepare a written report of his or her findings,

conclusions, and recommendations following the conclusion of the hearing" and that

"[s]uch report shall be filed with the board and served upon all parties." Ohio Admin.

Code § 4906-7-16(A) (Anderson 2009) emphasis added), App. at 13. Under this rule, the

ALJ must file a written report only when ordered by the Board. No such order was

issued in this case. Therefore, there has been no violation of the rule.

The Court has consistently recognized the Public Utilities Commission's broad

discretion to regulate its proceedings and manage its docket. Vectren Energy Delivery of

Ohio, Inc. v. Pub. Util. Comm'n, 113 Ohio St. 3d 180, 191, 863 N.E.2d 599, 610 (2007);

Weiss v. Pub. Util. Comm'n, 90 Ohio St. 3d 15, 19, 734 N.E.2d 775, 780 (2000); DufJ'v.
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Pub. Util. Comm'n, 56 Ohio St. 2d 367, 379, 384 N.E.2d 264, 273 (1978). As the Court

has stated, "the commission has the discretion to decide how, in light of its internal

organization and docket considerations, it may best proceed to manage and expedite the

orderly flow of its business, avoid undue delay and eliminate unnecessary duplication of

effort." Toledo Coalition for Safe Energy v. Pub. Util. Comm'n, 69 Ohio St. 2d 559, 560,

433 N.E.2d 212, 214 (1982). The Court will only interfere with that discretion in

extreme circumstances where the discretion is abused. Sanders Transfer, Inc. v. Pub.

Util. Comm'n, 58 Ohio St. 2d 21, 23, 387 N.E.2d 1370, 1372 (1979).

The Court should accord the same deference to the Board in matters of procedure.

In the case of the Board, this principle finds legislative support in R.C. 4906.02(C),

which provides that "[t]he chairman of the public utilities commission may assign or

transfer duties among the commission's staff." Ohio Rev. Code Ann. § 4906.02(C)

(Anderson 2009), App. at 16. The only limitation imposed by the General Assembly is

that the ultimate authority to grant certificates must be exercised by the Board itself. Id.

As explained above, it was the Board that issued the certificate in this case. The Board

should have the discretion to decide how it may best reach such decisions.

Proposition of Law No. II:

The Court will not reverse or modify a determination by the Power
Siting Board unless it is manifestly against the weight of the evidence
and so clearly unsupported by the record as to show misapprehension,
mistake, or willful disregard of duty. Chester Township v. Power Siting

Comm'n, 49 Ohio St. 2d 231, 238, 361 N.E. 2d 436, 441 (1977).

The standard of review in appeals from Board decisions is the same as that for

appeals from the Public Utilities Commission. R.C. 4906.12 provides that "[s]ections
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4903.02 to 4903.16 and 4903.20 to 4903.23 of the Revised Code shall apply to any

proceeding or order of the power siting board under Chapter 4906 of the Revised Code,

in the same manner as if the board were the public utilities commission under such

sections." Ohio Rev. Code Ann. § 4906.12 (Anderson 2009), App. at 19-20. One of the

incorporated statutes, R.C. 4903.13, provides that "[a] final order made by the public

utilities commission shall be reversed, vacated, or modified by the supreme court on

appeal, if, upon consideration of the record, such court is of the opinion that such order

was unlawful or unreasonable." Ohio Rev. Code Ann. § 4903.13 (Anderson 2009), App.

at 15.

Applying this statute to an appeal from the Board, the Court stated that it "will not

reverse or modify a determination unless it is manifestly against the weight of the

evidence and so clearly unsupported by the record as to show misapprehension, mistake,

or willful disregard of duty." Chester Township v. Power Siting Comm'n, 49 Ohio St. 2d

231, 238, 361 N.E.2d 436, 441 (1977). This is the same standard the Court has applied to

appeals from the Commission. See, e.g., Ohio Partners for Affordable Energy v. Pub.

Util. Comm'n, 115 Ohio St. 3d 208, 210, 874 N.E.2d 764, 767 (2007); Monongahela

Power Co. v. Pub. Util. Comm'n, 104 Ohio St. 3d 571, 577-578, 820 N.E.2d 921, 927

(2004).

The appellant bears the burden of demonstrating that the Commission's or Board's

decision is against the manifest weight of the evidence or is clearly unsupported by the

record. AK Steel Corp. v. Pub. Util. Comm'n, 95 Ohio St. 3d 81, 86, 765 N.E.2d 862,

867 (2002). In matters involving the agency's special expertise and the exercise of
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discretion, the Court will generally defer to the judgment of the agency. Constellation

New Energy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 541, 820 N.E.2d 885, 895

(2004); Cincinnati Bell Tel. Co. v. Pub. Util. Comm'n, 92 Ohio St. 3d 177, 180, 749

N.E.2d 262, 264 (2001); AT&T Communications of Ohio, Inc. v. Pub. Util. Comm'n, 51

Ohio St. 3d 150, 154, 555 N.E.2d 288, 292 (1990). The Court has consistently refused to

substitute its judgment for that of the agency on evidentiary matters. AK Steel Corp., 95

Ohio St. 3d at 84, 765 N.E.2d at 866.

The governing law is straightforward. The Ohio Power Siting Board is created by

statute and its powers and duties are delineated under Chapter 4906 of the Ohio Revised

Code. Simply, the Board must approve applications for certificates, either as filed or

with conditions, or deny the application. Ohio Rev. Code Ann. § 4906.03(D) (Anderson

2009), App. at 17. Thus, the role of the Board is to evaluate and decide whether what the

applicant has proposed in its application meets the statutory criteria. Again, the Board

must render a decision based upon the record, either granting or denying the application,

as filed, or granting it upon such terms, conditions, and modifications as it deems

appropriate. Ohio Rev. Code Ann. § 4906.10(A) (Anderson 2009), App. at 18. R.C.

4906.10 requires that the Board must, to grant a certificate, make each of the following

fmdings to grant a certificate:

(1) The basis of the need for the facility if the facility is an electric
transmission line or gas or natural gas transmission line;

(2) The nature of the probable environmental impact;

(3) That the facility represents the minimum adverse environmental
impact, considering the state of available technology and the nature
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and economics of the various alternatives, and other pertinent
considerations;

(4) In the case of an electric transmission line or generating facility, that
the facility is consistent with regional plans for expansion of the
electric power grid of the electric systems serving this state and
interconnected utility systems and that the facility will serve the
interests of electric system economy and reliability;

(5) That the facility will comply with Chapters 3704., 3734., and 6111.
of the Revised Code and all rules and standards adopted under those
chapters and under sections 1501.33, 1501.34, and 4561.32 of the
Revised Code. In determining whether the facility will comply with
all rules and standards adopted under section 4561.32 of the Revised
Code, the board shall consult with the office of aviation of the
division of multi-modal planning and programs of the department of
transportation under section 4561.341 of the Revised Code.

(6) That the facility will serve the public interest, convenience, and
necessity;

(7) In addition to the provisions contained in divisions (A)(1) to (6) of
this section and rules adopted under those divisions, what its impact
will be on the viability as agricultural land of any land in an existing
agricultural district established under Chapter 929. of the Revised
Code that is located within the site and alternative site of the
proposed major utility facility. Rules adopted to evaluate impact
under division (A)(7) of this section shall not require the
compilation, creation, submission, or production of any information,
document, or other data pertaining to land not located within the site
and alternative site.

(8) That the facility incorporates maximum feasible water conservation
practices as determined by the board, considering available
technology and the nature and economics of the vatious alternatives.

Ohio Rev. Code Ann. § 4906.10(A) (Anderson 2009), App. at 30.

After reviewing the evidence, the Board concluded that each of these criteria had

been satisfied. The only criterion contested by CARE is the minimum adverse

environmental impact.
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CARE argues that the Board failed to properly consider another potential route,

one along an abandoned railway line that is now used as a bike trail. This assertion

ignores the extensive discussion in the Opinion and Order of the route selection process

used by the Applicants. See In re ATSI (Opinion, Order and Certificate at 16-20)

(November 24, 2008), Appellant's App. at 39-43. As summarized in the order, the record

shows that the Applicants and their consultant (URS Corporation) undertook a

comprehensive route selection study: After defming a study area, URS identified nearly

900 candidate routes. Id at 19. The routes were then scored using environmental,

cultural, land use, and engineering factors. Id. A route along Clay Street in the City of

Chardon received the best overall score and was proposed as the Alternate Route. Id. In

an effort to present the Board with two distinct alternatives, the Applicants selected the

best-scoring cross-county route as the Preferred Route. Id. While the Clay Street route

had the best score, the Applicants explained that they designated the cross-county route

as the Preferred Route to avoid the need to take any homes. Id. at 19-20.

The Board concluded that the Applicants had undertaken "a detailed and

comprehensive effort to consider numerous factors related to site selection, in order to

seek the route with the minimum adverse environmental impact." Id. at 31. The validity

of the Applicants' study was confirmed by the Staff Report. Id. The Board further

determined that none of the altemative routes proposed by CARE was more

advantageous than the routes proposed by the Applicants. Id.

CARE contends that it is paradoxical for the Board to find the route selection

process to be reasonable when the Board had, in 1997, granted a certificate for another
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route to serve the same general need. In the Matter of the Application of The Cleveland

Electric Illuminating Co. for Certification of the Rachel 138 kV Transmission Line

Project, Case No. 95-600-EL-BTX (Opinion, Order, and Certificate) (March 24, 1997),

Supp. at 253. This argument ignores the change in conditions in the intervening eleven

years. Most significantly, the abandoned railroad route had been converted to the Maple

Highlands Trail operated by the Geauga Park District. Moreover, as the Board noted, it

had a duty to evaluate the application before it at that time. In re ATSI (Entry on

Rehearing at 11) (January 26, 2009), Appellant's App. at 17. The Board carried out this

duty and determined that the Applicants had satisfied the statutory criteria for

construction on the Preferred Route.

CARE also contends that two other possible routes, one along U.S. Route 322 and

one along State Route 11, are viable options for the transmission line but were not

properly considered. Aside from a passing reference, CARE did not raise this issue in its

application for rehearing filed with the Board. In re ATSI (Application for Rehearing at

11) (December 19, 2008), Appellant's App. at 11. R.C. 4903.10 provides:

Such application shall be in writing and shall set forth specifically the
ground or grounds on which the applicant considers the order to be
unreasonable or unlawful. No party shall in any court urge or rely on any
ground for reversal, vacation, or modification not so set forth in the
application.

Ohio Rev. Code Ann. § 4903.10 (Anderson 2009), App. at 13-15. The Court has applied

the specificity requirement strictly. See, e.g., Consumers' Counsel v. Pub. Util. Comm'n,

70 Ohio St. 3d 244, 247, 638 N.E.2d 550, 553 (1994) (substantial compliance argument

rejected); Agin v. Pub. Util. Comm'n, 12 Ohio St. 3d 97, 98, 232 N.E.2d 828, 829 (1967)

12



(some similarity between grounds in rehearing application and arguments in brief

insufficient to comply with statute). As the Court has explained:

It may fairly be said that, by the language which it used, the General
Assembly indicated clearly its intention to deny the right to raise a question
on appeal where the appellant's application for rehearing used a shotgun
instead of rifle to hit that question.

Cincinnati v. Pub. Util. Camm'n, 151 Ohio St. 353, 378, 86 N.E.2d 10, 23 (1949).

Having failed to raise the issues of the alternative routes in its application for rehearing,

CARE is precluded from doing so on appeal.

Likewise, CARE failed to raise these issues in its notice of appeal. Notice of

Appeal, Appellant's App. at 1. R.C. 4903.13 requires that an appellant file a notice of

appeal "setting forth the order appealed from and the errors complained of." Ohio Rev.

Code Ann. § 4903.13 (Anderson 2009), App. at 15. The Court has held that it has no

jurisdiction to consider arguments not set forth in a notice of appeal. Ohio Consumers'

Counsel v. Pub. Util. Comm'n, 114 Ohio St. 3d 340, 349, 872 N.E.2d 269, 278 (2007);

Cincinnati Gas & Electric Co. v. Pub. Util. Comm'n, 103 Ohio St. 3d 398, 816 N.E.2d

238 (2004). The Court should therefore decline to consider these issues.

Even had CARE preserved these arguments, they were considered by the Board.

The Board concluded that "[o]n the basis of the evidence presented, we do not believe

that any of the alternatives raised by CARE would be more advantageous, overall, than

the routes presented by the Applicants." In re ATSI (Opinion, Order, and Certificate at

31) (November 24, 2008), Appellant's App. at 54. CARE has failed to show that this

conclusion was unreasonable.
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Another argument that CARE raises in its merit brief is that the Board failed to

consider commercial, agricultural, and recreational land uses. CARE failed to include

this argument in both its application for rehearing and its notice of appeal. Therefore, as

explained above, CARE is precluded from raising this issue now. Nevertheless, the

Board did discuss the Staff's evaluation of the project's impact on agricultural land. In re

ATSI (Opinion, Order, and Certificate at 36) (November 24, 2008), Appellant's App. at

59. Based on this analysis, the Board found that the impact of the proposed project on

farm land and agricultural districts will be minimal. Additionally, the Staff conducted a

comprehensive analysis of all impacts of the proposed routes, including their recreational

and economic consequences. Id. at 31. Thus, the Board did consider these impacts in its

decision. While CARE may dislike the outcome, the Board fully performed its statutory

duty.

As the Board recognized, all transmission line projects impose some burdens on

adjoining landowners. Id. The Board has approved construction on a route that, overall,

creates fewer negative consequences than other potential routes. The Board also imposed

a total of forty-three conditions intended to ameliorate the impact of construction of the

new line. The Board's determination is reasonable, is supported by the record, and

should be upheld.
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B. Trade Secrets Defined and Determined

A "trade secret" is defined as information that "derives independent economic

value, actual or potential, from not being generally known to, and not being readily

ascertainable by proper means by, other persons who can obtain economic value from its

disclosure or use" and "is the subject of efforts that are reasonable under the

circumstances to maintain its secrecy." Ohio Rev. Code Ann. § 1333.61(D) (Anderson

2009), App. at 20. The Board has adopted rules to implement its obligation to protect

trade secret information, specifically:

(H) Motions for protective orders.

(1) Upon motion of any party or person from whom discovery is sought, the
board or the administrative law judge may issue any order which is necessary
to protect a party or person from annoyance, embarrassment, oppression, or
undue burden or expense. Such a protective order may provide that:

...(g) A trade secret or other confidential research, development, commercial,
or other information not be disclosed or be disclosed only in a designated way.

Ohio Admin. Code § 4906-7-07(H)(1)(g) (Anderson 2009), App. at 8-9. Further, the

Board has specified the procedure to be used when seeking a determination of trade

secret status. Protection under the trade secret designation may only be sought under

limited circumstances, specifically:

(2) No motion for a protective order shall be filed under this rule until the
person or party seeking the order has exhausted all other reasonable means of
resolving any differences with the party seeking discovery. A motion for a
protective order shall be accompanied by:

(a) A memorandum in support, setting forth the specific basis of the motion
and citations to any authorities relied upon.
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(b) Copies of any specific discovery request which are the subject of the
request for a protective order.

(c) An affidavit of counsel, or of the person seeking a protective order if such
person is not represented by counsel, setting forth the efforts which have been
made to resolve any differences with the party seeking discovery.

Ohio Admin. Code § 4906-7-07(H)(2) (Anderson 2009), App. at 9. The Board's rules go

beyond the minimum required for making information available to the public. Merely

being a trade secret is not enough to obtain confidential treatment from the Board. It will

only affoird confidential treatment where:

[B]oth of the following criteria are met: The information is deemed by the
board or administrative law judge assigned to the case to constitute a trade
secret under Ohio law, and where non-disclosure of the information is not
inconsistent with the purpose of Title 49 of the Revised Code.

Ohio Admin. Code § 4906-7-07(H)(4) (Anderson 2009), App. at 10. Confidential

treatment by the Board is actually more difficult to obtain than the minimum that might

be required under public records law. Additionally, it is more difficult to retain.

Confidential treatment will be lost after eighteen months unless there is a new showing of

continuing right to that confidentiality. Ohio Admin. Code § 4906-7-07(H)(6) (Anderson

2009), App. at 10-11.

In short, the Board understands its obligations regarding information handling and

has adopted a thorough and effective mechanism to implement those obligations.

C. The Board Properly Identified Trade Secret Information

Having shown that trade secret information is exempt from disclosure under

public records law and that the Board has an effective mechanism for considering claims
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of trade secret status, it only remains to show that the Board implemented its mechanism

correctly and it did.

The issue of trade secret status first arose in a series of three motions filed by the

Applicants below on October 1, November 8, and November 26, 2007. The Applicants

sought confidential status for a series of load flow studies conducted as part of the

Applicants' internal effort to determine how best to remedy the power problems observed

in the Geauga County area. The administrative law judge (ALJ) examined these

materials in camera. An in camera review is the best method for determining whether

information is exempt from disclosure. State ex rel. Allright Parking of Cleveland, Inc. v.

Cleveland, 63 Ohio St. 3d 772, 776, 591 N.E.2d 708, 711 (1992). As a result of this

review, the administrative law judge determined that all of the information was a trade

secret and should be granted confidential status. In re ATSI (Entry at paragraphs 2-3)

(March 3, 2008), Supp. at 73-74. These determinations were correct given the nature of

the material. Load flow studies are tools used to understand the dynamic functioning of

an electric system. See U.G. Knight, Power Systems Engineering and Mathematics,

Pergamon Press, New York 1972, ISBN 0080166032 (a description of the various

methods used for analysis of electrical systems). They are done using a mathematical

model of the physical components of the system and their capacities. The location,

nature, and operating characteristics of the Applicants' equipment is highly competitively

sensitive given that this is what forms the basis of the Applicants' business. A

proprietary computer program is then used to model the effects on this existing system of

chosen stresses. The model provides an estimate of how the system would respond in
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Proposition of Law No. III:

The Ohio Power Siting Board must maintain confidential treatment of
information the release of which is prohibited by state or federal law.
Ohio Rev. Code Ann. §§ 1333.61 et seq. (Anderson 2009)

A. Trade Secrets Are Not Public Records

The release of trade secret information without the approval of the owner is

impermissible. Ohio Rev. Code Ann. § 1333.61 et seq. (Anderson 2009), App. at 20-23.

Potential release may be enjoined. Ohio Rev. Code Ann. § 1333.62 (Anderson 2009),

App. at 21. Improper release may subject persons to damages and attorney fees. Ohio

Rev. Code Ann. §§ 1333.63, 1333.64 (Anderson 2009), App. at 21-22. State law

therefore bars the release of trade secret information. The Public Records Act recognizes

this and exempts from the definition of "public records" any "records the release of

which is prohibited by state or federal law." Ohio Rev. Code Ann. § 149.43(A)(1)(v)

(Anderson 2009), App. at 22. Trade secret information, therefore, does not constitute a

public record which must be released upon request. This Court has agreed stating:

Trade secrets are exempt from disclosure under the exemption of R.C.
149.43(A)(1)(v) for disclosures prohibited by state or federal law.

State ex rel. Carr v. Akron, 112 Ohio St. 3d 351, 358, 859 N.E.2d 948, 955 (2006),

quoting State ex rel. Besser v. Ohio State Univ., 87 Ohio St. 3d 535, 540, 721 N.E.2d

1044, 1049 (2000).

Since the Board identified certain information as trade secret, the non-disclosure

of that information to the public at large (it was disclosed to the parties to the case) is

correct and the decision below should be affirmed.
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reaction to the chosen stress. For example, to determine the impact on a system of the

failure of a particular piece of equipment, the base model would be adjusted to reflect the

failure of that equipment and then the model would be run using a variety of demand

assumptions. The series of outputs, load flow studies, would indicate what other

problems might be created elsewhere in the system because of the failure of that

equipment.l

It is obvious that all of this information meets the standard for trade secret

protection. None of this information is available to anyone; it is entirely proprietary. The

operation of these facilities is the economic basis upon which these companies operate.

The record shows that this information:

-Could be used by FirstEnergy's competitors to learn about current and
potential issues on FirstEnergy's system;

-Could place FirstEnergy at a competitive disadvantage in the power and
transmission markets;

-Reveals FirstEnergy's secret internal planning;

-Reveals details about specific ratepayer/customer peak usage, load shapes,
actual usage, and potential plans for future expansion at the customer sites
which could be used to put FirstEnergy's customers at a competitive
disadvantage.

One use of this sort of analysis can be seen in the forecasting rules of the Public Utilities
Commission. Ohio Admin. Code Section 4901:5-5-03(E) requires submission of a base
case load flow of a company's electric system which is then stressed by running the
model again against estimated increased demand levels for three years. The comparison
of the results of these studies reveals the adequacy of the systems to support the assumed
level of increased demand.
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Applicants' Response to Intervenor's Motion to Unseal, September 15, 2008, Exhibit 4,

Affidavit of Ebbers at paragraphs 13-15, Supp. at 417. It is Applicants' policy and they

have taken every step to maintain the confidentiality of this information. Applicants'

Response to Intervenor's Motion to Unseal, September 15, 2008, Exhibit 4, Affidavit of

Ebbers at paragraph 12, Supp. at 417. The Board so found and it was correct.

Redaction is not possible. There is nothing meaningful in these studies that is not

a trade secret. These studies consist of subjecting a trade secret description of the

existing system to a trade secret stress assumption, analyzing the effect through a

proprietary computer program and generating a trade secret result. It is all kept

confidential by the companies and it all has economic value. Applicants' Response to

Intervenors Motion to Unseal, September 15, 2008, Exhibit 4, Affidavit of Ebbers, Supp.

at 415. The Board's fmding that the information was a trade secret and cannot be made

available to the general public is correct and should be affirmed.

D. CARE Has Not Been Harmed

Even if CARE were correct in its claim that the protected information was not a

trade secret, that would not warrant a reversal of the Board. This Court will not reverse an

order of the Board 2 unless the party seeking reversal demonstrates the prejudicial effect

of the order. Elyria Foundry Co. v. Pub. Util. Comm'n, 114 Ohio St. 3d 305, 311, 871

N.E.2d 1176, 1184 (2007); Tongren v. Pub. Util. Comm'n, 85 Ohio St. 3d 87, 92, 706

2

standard of review for decisions of the Board is the same as that for the Public Utilities
Commission of Ohio. Ohio Rev. Code Ann. § 4906.12 (Anderson 2009), App. at 32.

The
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N.E.2d 1255, 1259 (1999). CARE has failed to demonstrate how not revealing the trade

secret information to the public at large harms CARE in any way.

All of the trade secret information was provided to CARE and was used at the

hearing by CARE's witnesses. In re ATSI (Entry on Rehearing at 11-14) (January 26,

2009), Appellant's App. at 17-20. CARE was deprived of nothing and, therefore,

suffered no harm. Whether or not other persons had access to the information does not

impact CARE in any way. In the absence of harm, the Board's decision should be

affirmed.

E. Public Records Issues Should Be Decided in Public Records Cases

Curiously, although CARE argues that the Board has not followed public records

law, CARE itself tries to circumvent that very law. This is not a proper case in which to

challenge the Board's determination on a public records basis. If a requestor of public

records believes that records have been wrongly withheld or redacted, the proper and

exclusive remedy is for the records requestor to seek a writ of mandamus. Ohio Rev.

Code Ann. § 149.43(C)(1) (Anderson 2009), App. at 31; State ex rel. McGowan v.

Cuyahoga Metropolitan Housing Authority, 78 Ohio St. 3d 518, 520, 678 N.E.2d 1388,

1389 (1997). CARE has taken no steps to invoke this Court's original jurisdiction by

filing a mandamus action and the current appeal is not a mandamus case. Because it has

failed to invoke the Court's jurisdiction, CARE has no remedy in this case.

F. Critical Energy Infrastructure Information

There is a second reason, entirely sufficient on its own, that the material

determined to be confidential is exempt from the definition of "public record." Its
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disclosure is barred by federal law as "critical energy infrastructure information" (CEII).

Disclosure of the information by federal law being barred, the information does not

constitute a "public record" under state law. Ohio Rev. Code Ann. § 149.43(A)(1)(v)

(Anderson 2009), App. at 30.

The Federal Energy Regulatory Commission has defined CEII as:

...specific engineering, vulnerability, or detailed design information about
proposed or existing critical infrastructure that:

(i) Relates details about the production, generation, transportation,
transmission, or distribution of energy;

(ii) Could be useful to a person in planning an attack on critical
infrastructure;

(iii) Is exempt from mandatory disclosure under the Freedom of
Information Act, 5 U.S.C. 552; and

(iv) Does not simply give the general location of the critical
infrastructure.

18 C.F.R. § 388.113(c)(1), App. at 102. "Critical infrastructure" is defined as:

Existing and proposed systems and assets, whether physical or virtual, the
incapacity or destruction of which would negatively affect security,
economic security, public health or safety, or any combination of those
matters.

18 C.F.R § 388.113(c)(2), App. at 102. Disclosure of such information is barred unless

the requestor has been shown not to constitute a security threat and all recipients are

required to sign a non-disclosure agreement. Id. The Federal Energy Regulatory

Commission has determined that the system maps and diagrams are CEII. Critical

Energy Infrastructure, Federal Energy Regulatory Commission Docket Nos. RM02-4-

000 and PL02-1-000, Order No. 630, Final Rule (February 21, 2003), 102 FERC ¶
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61,190, App. at 32-121 (see transmission system maps and diagrams are CEII, App. at

61, technical information about proposed facilities is CEII, App. at 63-64, only those with

legitimate need can obtain CEII, App. at 66-67, text of rule, App. at 102-104). The

record reveals that this is exactly the information filed with the Board and held to be

confidential. Applicants' Response to Intervenors Motion to Unseal, September 15,

2008, Exhibit 4, Affidavit of Ebbers, Supp. at 415. The ALJ examined the information

previously held to be confidential a second time in camera and determined that, in

addition to being trade secrets, the data also constituted CEII. Transcript Vol. I at 9-11,

Supp. at 1. The Board considered the matter again and agreed with the ALJ. In re ATSI

(Entry on Rehearing at 15) (January 26, 2009), Appellant's App. at 21.

Preserving the confidentiality of CEII is of great importance. The kind of

information deemed confidential here is of interest to those who would harm the system.3

Maps and diagrams describe the system and load flow studies identify vulnerabilities in

it. This is the very information needed if one were interested in disabling the grid. That

is why federal law requires this information only be disclosed in a controlled way to

those who have a legitimate reason to see it. CARE has a legitimate reason and got the

information. That is what federal law requires. State law recognizes this and the Board

acted correctly. Its order should be affirmed.

3 We do not
suggest in any way that CARE has this sort of intent. Quite to the contrary, CARE appears
interested in maintaining a well functioning electric system. They simply have a different view
of how this should be achieved.
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G. The Board Complied With Sunshine Requirements

CARE argues that by maintaining confidential status for trade secret and critical

energy infrastructure information, the Board violated the Ohio Sunshine Law. This is

false because the Board did exactly what is required of it.

Ohio's sunshine requirements are actually quite simple. The Board, as a public

body, must hold its meetings in the open.4 Ohio Rev. Code Ann. § 121.22(C) (Anderson

2009), App. at 23. Any action of the Board would be invalid unless done in a public

vote. Ohio Rev. Code Ann. § 121.22(H) (Anderson 2009), App. at 26-27. The public

must have notice of the proposed action and where the meeting will be held. Ohio Rev.

Code Ann. § 121.22(F) (Anderson 2009), App. at 25. Minutes of the Board's actions

must be made. Ohio Rev. Code Ann. § 121.22(C) (Anderson 2009), App. at 23.

The Board met its sunshine obligations. Notice of the two meetings where the

Board considered the application below was provided. See Ohio Power Siting Board

Meeting November 24, 2008 Agenda, App. at 125; Ohio Power Siting Board Meeting

January 26, 2009 Agenda, App. at 124. A public vote was held on both the Opinion and

Order and the Entry on Rehearing each of which was adopted. See Minutes, Regular

Meeting of the Ohio Power Siting Board, November 24, 2008, App. at 123; Minutes,

Regular Meeting of the Ohio Power Siting Board, January 26, 2009, App. at 122.

Although it would have been permissible for the Board to have gone into executive

session to discuss the confidential information in the record, see Ohio Rev. Code Ann. §

4 There are exceptions to this requirement that are of no relevance here.
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121.22(G)(5) (Anderson 2009), App. at 26, it did not have an executive session, and all

discussions were public. See Minutes, Regular Meeting of the Ohio Power Siting Board,

November 24, 2008, App. at 123; Minutes, Regular Meeting of the Ohio Power Siting

Board, January 26, 2009, App. at 122. Minutes of the meetings were produced. In short,

the Board complied with all sunshine requirements.

Although the Board has complied with the sunshine requirements, Appellant has

not. Enforcement of sunshine requirements is through an original action. Ohio Rev.

Code Ann. § 121.22(I) (Anderson 2009), App. at 27. Appellant has not instituted such

an original action, choosing this appeal instead. In addition to ignoring the controlling

law, this creates an unnecessary practical problem for this Court. If sunshine claims

could be raised in an appeal as of right, this Court is denied the benefits that would arise

through the development of a factual record addressing sunshine compliance specifically.

This Court is placed in the position of being a fact-finder on an issue without benefit of a

trial on the issue. Avoiding just such a situation is the reason that sunshine claims are to

be raised in separate litigation focused on whether or not the sunshine requirements were

violated. While in this case establishing sunshine compliance is quite easy, other cases

may not be so simple, as, for example, where there is a factual dispute as to what actually

occurred at the agency. The law does not place the Court in this position and Appellant's

sunshine arguments should be rejected.
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H. The Process Due Has Been Provided

Appellant makes a vague argument that it has been denied due process because,

although it was provided with all the information it sought weeks before the hearing

below, it still did not have time to prepare adequately. This claim has no merit.

In administrative matters, the right to participate is statutory, not constitutional.

Consumers' Counsel v. Pub. Util. Comm'n, 70 Ohio St. 3d 244, 248, 638 N.E.2d 550,

553 (1994); MCI Telecommunications Corp: v. Pub. Util. Comm'n, 38 Ohio St. 3d 266,

269, 527 N.E.2d 777, 780 (1988); MCI Telecommunications Corp. v. Pub. Util. Comm'n,

32 Ohio St. 3d 306, 310, 513 N.E.2d 337, 342 (1987); Armco, Inc. v. Pub. Util. Comm'n,

69 Ohio St. 2d 401, 409, 433 N.E.2d 923, 928 (1982); Cleveland v. Pub. Util. Comm'n,

67 Ohio St. 2d 446, 453, 424 N.E.2d 561, 566 (1981). The statutes, therefore, define the

terms for participation. No statute provides that Appellant must receive as much time as

it wants to prepare for a hearing in Board matters. Indeed the statute would appear to

contemplate a much shorter timeframe than the Appellant was given. The General

Assembly takes the view that intervenors must be prepared in less than ninety days. The

law requires that the hearing in a siting application must be more than sixty but less than

ninety days from the receipt of a complete application. Ohio Rev. Code Ann. §

4906.07(A) (Anderson 2009), App. at 17. In this case, the application was complete as of

November 27, 2007. See Letter of Alan Schriber, Chairman, Ohio Power Siting Board to

Michael Beiting, November 27, 2007. The General Assembly would take the view that

CARE should have been ready for the hearing on that application no later than February

25, 2008. The evidentiary hearing did not actually begin until September 16, 2008,
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providing CARE with six and a half months more time to develop its case than the

General Assembly thought maximally necessary. CARE has been given more than

adequate opportunities in the case below and there is no due process issue.

1. Summary

Appellant's Proposition of Law II is an amalgam of baseless claims and should be

rejected. The Board properly shielded trade secret and critical energy infrastructure

information from public disclosure, complying with public records requirements. The

Board announced its meeting in advance, voted publicly, and provided minutes of its

actions. The Board complied with all sunshine requirements. Appellant had notice of the

hearing, was provided with all discovery sought, participated in the hearing of the case

presenting evidence and witnesses, and submitted briefs. Nothing more is required.

Appellant's Proposition of Law II should be rejected by this Court.
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CONCLUSION

After reviewing all the evidence, the Board determined that the Preferred Route

proposed by the Applicants was appropriate for construction of the transmission line.

The Board imposed forty-three conditions to mitigate any adverse impacts. The Board's

decision is reasonable, is supported by the record, and complies with the law in all

respects. The decision should be affirmed.
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4906-7-07 Discovery.

(A) Scope of discovery.

(1) The purpose of this rule is to encourage the prompt and expeditious use of
prehearing discovery in order to facilitate thorough and adequate preparation for
participation in board proceedings.

(2) Except as otherwise provided in paragraph (A)(7) of this rule, any party to a
board proceeding may obtain discovery of any matter, not privileged, which is
relevant to the subject matter of that proceeding. It is not grounds for objection
that the information sought would be inadmissible at the hearing, if the
infonnation sought appears reasonably calculated to lead to the discovery of
admissible evidence. Discovery may be obtained through interrogatories, requests
for the production of documents and things or permission to enter upon land or
other property, depositions and requests for admission. The frequency of using
these discovery methods is not limited unless the board orders otherwise under
paragraph (H) of this rule.

(3) Any party may, through interrogatories, require any other party to identify each
expert witness expected to testify at the hearing and to state the subject matter on
which the expert is expected to testify. Thereafter, any party may discovery from
the expert or other party facts or data known or opinions held by the expert which
are relevant to the stated subject matter. A party who has retained or specially
employed an expert may, with the approval of the board, require the party
conducting discovery to pay the expert a reasonable fee for the time spent
responding to discovery requests.

(4) Discovery responses which are complete when made need not be
supplemented with subsequently acquired information unless:

(a) The response fully identified each expert witness expected to testify at the
hearing and stated the subject matter upon which each expert was expected to
testify.

(b) The responding party later learned that the response was incorrect or otherwise
materially deficient.

(c) The response indicated that the information sought was unknown or
nonexistent and such information subsequently became known or existent.

(d) An order of the board or agreement of the parties provides for the
supplementation of responses.
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(e) Requests for the supplementation of responses are submitted prior to the
commencement of the hearing.

(5) The supplementation of responses required under paragraph (A)(4) of this rule
and requests for supplementation of responses submitted pursuant to paragraph
(A)(4)(e) of this rule shall be provided within five business days of discovery of
the new information.

(6) Nothing in this rule precludes parties from conducting informal discovery by
mutually agreeable methods or by stipulation.

(7) A discovery request under this rule may not seek information from any party
which is available in prefiled testimony, prehearing data submissions, or other
documents which that party has filed with the board in the pending proceeding.
Before serving any discovery request, a party must first make a reasonable effort
to determine whether the information sought is available from such sources.

(8) For purposes of this rule, the term "party" includes any person who has filed a
notice or petition to intervene which is pending at the time a discovery request or
motion is to be served or filed.

(9) The staff shall be deemed a "party" under this rule for purposes of conducting
discovery, but no party shall conduct discovery against the staff.

(10) Discovery may not be used to harass or delay existing procedural schedules.

(B) Time period for discovery.

(1) Discovery may begin immediately after an application is filed or a proceeding
is commenced and should be completed as expeditiously as possible. Unless
otherwise ordered for good cause shown, discovery must be completed prior to the
commencement of the hearing.

(2) The board or the administrative law judge may shorten or extend the time
period for discovery upon their own motion or upon motion of any party for good
cause shown.

(C) Filing and service of discovery requests and responses.

Except as otherwise provided in paragraphs (H) and (I) of this rule and unless
otherwise ordered for good cause shown, discovery requests shall be served upon
the party from whom discovery is sought and filed with the board. Upon a
showing of good cause, the board or the administrative law judge may detennine
that the responding party may recover the reasonable cost of providing copies
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from the party making the request. For purposes of this rule the term "response"
includes written responses or objections to interrogatories, requests for the
production of documents or tangible things, requests for permission to enter upon
land or other property, and requests for admission.

(D) Interrogatories.

(1) Any party may serve upon any other party written interrogatories, to be
answered by the party served. If the party served is a corporation, partnership,
association, government agency, or municipal corporation, it shall designate one
or more of its officers, agents, or employees to answer the interrogatories, who
shall furnish such information as is available to the party. Each interrogatory shall
be answered separately and fully, in writing and under oath, unless it is objected
to, in which case the reason for the objection shall be stated in lieu of an answer.
The answers shall be signed by the person making them, and the objections shall
be signed by the attorney or other person making them. The party upon whom the
interrogatories have been served shall serve a copy of the answers or objections
upon the party submitting the interrogatories and all other parties within twenty
days after the service thereof, or within such shorter or longer time as the board or
the administrative law judge may allow. The party submitting the interrogatories
may move for an order under paragraph (I) of this rule with respect to any
objection or other failure to answer an interrogatory.

(2) Subject to the scope of discovery set forth in paragraph (A) of this rule,
interrogatories may elicit facts, data, or other information known or readily
available to the party upon whom the interrogatories are served. An interrogatory
which is otherwise proper is not objectionable merely because it calls for an
opinion, contention, or legal conclusion, but the board or the administrative law
judge may direct that such interrogatory need not be answered until certain
designated discovery has been completed, or until some other designated time.
The answers to interrogatories may be used to the extent permitted by the rules of
evidence, but such answers are not conclusive and may be rebutted or explained
by other evidence.

(3) Where the answer to an interrogatory may be derived or ascertained from
public documents on file in this state, or from documents which the party served
with the interrogatory has furnished to the party submitting the interrogatory
within the preceding twelve months, it is a sufficient answer to such interrogatory
to specify the title of the document, the location of the document or the
circumstances under which it was furnished to the party submitting the
interrogatory, and the page or pages from which the answer may be derived or
ascertained.
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(4) Where the answer to an interrogatory may be derived or ascertained from the
business records of the party upon whom the interrogatory has been served or
from an examination, audit, or inspection of such records, and the burden of
deriving the answer is substantially the same for the party submitting the
interrogatory as for the party served, it is a sufficient answer to such interrogatory
to specify the records from which the answer may be derived or ascertained and to
afford the party submitting the interrogatory a reasonable opportunity to examine,
audit, or inspect such records.

(E) Depositions.

(1) Any party to a board proceeding may take the testimony of any other party or
person, other than a member of the board staff, by deposition upon oral
examination with respect to any matter within the scope of discovery set forth in
paragraph (A) of this rule. The attendance of witnesses and production of
documents may be compelled by subpoena as provided in rule 4906-7-08 of the
Administrative Code.

(2) Any party desiring to take the deposition of any person upon oral examination
shall give reasonable notice in writing to the deponent, to all parties, and to the
board. The notice shall state the time and place for taking the deposition and the
name and address of each person to be examined, if known, or if the name is not
known, a general description sufficient for identification. If a subpoena duces
tecum is to be served upon the person to be examined, a designation of the
materials to be produced thereunder shall be attached to or included in the notice.

(3) If any party shows that he or she was unable with the exercise of due diligence
to obtain counsel to represent him or her at the taking of a deposition, the
deposition may not be used against such party.

(4) The board or the administrative law judge may, upon motion, order that a
deposition be recorded by other than stenographic means, in which case the order
shall designate the manner of recording the deposition, and may include provisions
to assure that the recorded testimony will be accurate and trustworthy. If such an
order is made, any party may arrange to have a stenographic transcription made at
his or her own expense.

(5) A party may, in the notice and in a subpoena, name a corporation, partnership,
association, government agency, or municipal corporation and designate with
reasonable particularity the matters on which examination is requested. The
organization so named shall choose one or more of its officers, agents, employees,
or other persons duly authorized to testify on its behalf, and shall set forth, for
each person designated, the matters on which he or she will testify. The persons so

4



designated shall testify as to matters known or reasonably available to the
organization.

(6) Depositions may be taken before any person authorized to administer oaths
under the laws of the jurisdiction in which the deposition is taken, or before any
person appointed by the board or the administrative law judge. Unless all of the
parties expressly agree otherwise, no deposition shall be taken before any person
who is a relative, employee, or attorney of any party, or a relative or employee of
such attorney.

(7) The person before whom the deposition is to be taken shall put the witness on
oath or affirmation, and shall personally, or by someone acting under his or her
direction and in his or her presence, record the testimony of the witness.
Examination and cross-examination may proceed as permitted in board hearings.
The testimony shall be recorded stenographically or by any other means ordered
under paragraph (E)(4) of this rule. If requested by any of the parties, the
testimony shall be transcribed at the expense of the party making the request.

(8) All objections made at the time of the examination to the qualifications of the
officer taking the deposition, or to the manner of taking it, or to the evidence
presented, or to the conduct of any party, and any other objection to the
proceedings shall be noted by the officer upon the deposition. Evidence objected
to shall be taken subject to the objections. In lieu of participating in the oral
examination, parties may serve written questions in a sealed envelope upon the
party taking the deposition, who shall transmit them to the officer, who in turn
shall propound them to the witness and record the answers verbatim.

(9) At any time during the taking of a deposition, the board or the administrative
law judge may, upon motion of any party or the deponent and upon a showing that
the examination is being conducted in bad faith or in such a manner as to
unreasonably annoy, embarrass, or oppress the deponent or party, order the person
conducting the examination to cease taking the deposition, or may limit the scope
and manner of taking the deposition as provided in paragraph (H) of this rule.
Upon demand of the objecting party or deponent, the taking of the depositions
shall be suspended for the time necessary to make a motion for such an order.

(10) If and when the testimony is fully transcribed, the deposition shall be
submitted to the witness for examination and shall be read to or by him or her,
unless such examination and reading are expressly waived by the witness and the
parties. Any changes in form or substance which the witness desires to make shall
be entered upon the deposition by the officer with a statement of the reasons given
by the witness for making the changes. The deposition shall then be signed by the
witness unless the signing is expressly waived by the parties or the witness is ill or
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cannot be found or refuses to sign. If the deposition is not signed by the witness
within ten days after its submission to him or her, the officer shall sign it and state
on the record the fact of the waiver or the illness or absence of the witness, or the
fact of the refusal to sign together with the reason, if any, given for such refusal.
The deposition may then be used as fully as though signed, unless the
administrative law judge upon motion to suppress, holds that the reasons given for
the refusal to sign require rejection of the deposition in whole or in part.

(11) The officer shall certify on the deposition that the witness was duly sworn by
him or her and that the deposition is a true record of the testimony given by the
witness. Upon payment of reasonable charges therefore, the officer shall furnish a
copy of the deposition to any party or to the deponent.

(12) Documents and things produced for inspection during the examination of the
witness shall, upon request of any party, be marked for identification and annexed
to the deposition, except that:

(a) The person producing the materials may substitute copies to be marked for
identification, if all parties are afforded a fair opportunity to verify the copies by
comparison with the originals.

(b) If the person producing the materials requests their return, the officer shall
mark them, give each party an opportunity to inspect and copy them, and return
them to the person producing them, and the materials may then be used in the
same manner as if annexed to deposition.

(13) Depositions may be used in board hearings to the same extent permitted in
civil actions in courts of record. Unless otherwise ordered for good cause shown,
any depositions to be used as evidence must be filed with the board at least three
days prior to the commencement of the hearing.

(14) The notice to a party deponent may be accompanied by a request made in
compliance with paragraph (F) of this rule for the production of documents or
tangible things at the taking of the deposition.

(F) Production of documents and things, entry upon land or other property.

(1) Subject to the scope of discovery set forth in paragraph (A) of this rule, any
party may serve upon any other party a written request to:

(a) Produce and permit the party making the request, or someone acting on his or
her behalf, to inspect and copy any designated documents, including writings,
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drawings, graphs, charts, photographs, or data compilations, which are in the
possession, custody, or control of the party upon whom the request is served.

(b) Produce for inspection, copying, sampling, or testing any tangible things which
are in the possession, control, or custody of the party upon whom the request is
served.

(c) Permit entry upon designated land or other property for the purpose of
inspecting, measuring, surveying, photographing, testing, or sampling the property
or any designated object or operation thereon.

(2) The request shall set forth the items to be inspected either by individual item or
by category, and shall describe each category with reasonable particularity. The
request shall also specify a reasonable time, place, and manner for conducting the
inspection and performing the related acts.

(3) The party upon whom the request is served shall serve a written response
within twenty days after the service of the request, or within such shorter or longer
time as the board or the administrative law judge may allow. The response shall
state, with respect to each item or category, that the inspection and related
activities will be permitted as requested, unless the request is objected to, in which
case the reason for the objection shall be stated. If an objection is made to part of
an item or category, that part shall be specified. The party submitting the request
may move for an order under paragraph (I) of this rule with respect to any
objection or other failure to respond to a request or any part thereof, or any failure
to permit inspection as requested.

(4) Where a request calls for the production of a public document on file in this
state, or a document which the party upon whom the request is served has
furnished to the party submitting the request within the preceding twelve months,
it is a sufficient response to such request to specify the location of the document or
the circumstances under which the document was furnished to the party submitting
the request.

(G) Request for admission.

(1) Any party may serve upon any other party a written request for the admission,
for purposes of the pending proceeding only, of the truth of any specific matter
within the scope of discovery set forth in paragraph (A) of this rule, including the
genuineness of any documents described in the request. Copies of any such
documents shall be served with the request unless they are or have been otherwise
furnished for inspection or copying.
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(2) Each matter for which an admission is requested shall be separately set forth.
The matter is admitted unless, within twenty days after the service of the request,
or within such shorter or longer time as the board or the administrative law judge
may allow, the party to whom the request is directed serves upon the party
requesting the admission a written answer or objection, signed by the party or by
his or her attorney. If an objection is made, the reasons therefor shall be stated.
The answer shall specifically deny the matter or set forth in detail the reasons why
the answering party cannot truthfully make an admission or denial. A denial shall
fairly meet the substance of the requested admission, and when good faith requires
that a party qualify his or her answer or deny only part of the matter of which an
admission is requested, the party shall specify that portion which is true and
qualify or deny the remainder. An answering party may not give lack of
information as a reason for failure to admit or deny a matter unless the party states
that he or she has made reasonable inquiry and that information known or readily
obtainable is insufficient to enable him or her to make an admission or denial. A
party who considers the truth of a matter of which an admission has been
requested to be a genuine issue for the hearing may not, on that basis alone, object
to the request, but may deny that matter or set forth the reasons why an admission
or denial cannot be made.

(3) Any party who has requested an admission may move for an order under
paragraph (I) of this rule with respect to any answer or objection. Unless it appears
that an objection is justified, the board or the administrative law judge shall order
that an answer be served. If an answer fails to comply with the requirements of
this rule, the board or the administrative law judge may:

(a) Order that the matter be admitted for purposes of the pending proceeding.

(b) Order that an amended answer be served.

(c) Determine that final disposition of the matter should be deferred until a
prehearing conference or some other designated time prior to the commencement
of the hearing.

(4) Unless otherwise ordered by the board or the administrative law judge, any
matter admitted under this rule is conclusively established against the party
making the admission, but such admission may be rebutted by evidence offered by
any other party. An admission under this rule is an admission for the purposes of
the pending proceeding only and may not be used for any other purposes.

(H) Motions for protective orders.
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(1) Upon motion of any party or person from whom discovery is sought, the board
or the administrative law judge may issue any order which is necessary to protect a
party or person from annoyance, embarrassment, oppression, or undue burden or
expense. Such a protective order may provide that:

(a) Discovery not be had.

(b) Discovery may be had only on specified terms and conditions.

(c) Discovery may be had only by a method of discovery other than that selected
by the party seeking discovery.

(d) Certain matters not be inquired into.

(e) The scope of discovery be limited to certain matters.

(f) Discovery be conducted with no one present except persons designated by the
board or the administrative law judge.

(g) A trade secret or other confidential research, development, commercial, or
other information not be disclosed or be disclosed only in a designated way;.

(h) Information acquired through discovery be used only for purposes of the
pending proceeding, or that such information be disclosed only to designated
persons or classes of persons.

(2) No motion for a protective order shall be filed under this rule until the person
or party seeking the order has exhausted all other reasonable means of resolving
any differences with the party seeking discovery. A motion for a protective order
shall be accompanied by:

(a) A memorandum in support, setting forth the specific basis of the motion and
citations to any authorities relied upon.

(b) Copies of any specific discovery request which are the subject of the request
for a protective order.

(c) An affidavit of counsel, or of the person seeking a protective order if such
person is not represented by counsel, setting forth the efforts which have been
made to resolve any differences with the party seeking discovery.

(3) If a request for a protective order is denied in whole or in part, the board or the
administrative law judge may require that the party or person seeking the order
provide or permit discovery on such terms and conditions as are just.
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(4) Upon motion of any party or person filing a document with the board's
docketing division relative to a case before the board, the board or the
administrative law judge assigned to the case may issue any order which is
necessary to protect the confidentiality of information contained in the document,
to the extent that state or federal law prohibits release of the information, including
where it is determined that both of the following criteria are met: The information
is deemed by the board or administrative law judge assigned to the case to
constitute a trade secret under Ohio law, and where non-disclosure of the
information is not inconsistent with the purpose of Title 49 of the Revised Code.
Any order issued under this paragraph shall minimize the amount of information
protected from public disclosure. The following requirements apply to a motion
filed under this paragraph.

(a) All documents submitted pursuant to paragraph (H) of this rule should be filed
with only such information redacted as is essential to prevent disclosure of the
allegedly confidential information. Such redacted documents should be filed with
the otherwise required number of copies for inclusion in the public case file.

(b) Three unredacted copies of the allegedly confidential information shall be filed
under seal, along with a motion for protection of the information, with the chief of
the docketing division, or the chief's designee. Each page of the allegedly
confidential material filed under seal must be marked as "Confidential,"
"Proprietary", or "Trade Secret".

(c) The motion for protection of allegedly confidential information shall be
accompanied by a memorandum in support setting forth the specific basis of the
motion, including a detailed discussion of the need for protection from disclosure,
and citations of any authorities relied upon. The motion and memorandum in
support shall be made part of the public record of the proceeding.

(5) Pending a ruling on a motion filed in accordance with paragraph (H) of this
rule, the information filed under seal will not be included in the public record of
the proceeding or disclosed to the public until otherwise ordered or released
pursuant to this rule. The board and its employees will undertake reasonable
efforts to maintain the confidentiality of the information pending a ruling on the
motion. A document or portion of a document filed with the docketing division
that is marked "Confidential", "Proprietary", "Trade Secret", or with any other
such marking, will not be afforded confidential treatment and protected from
disclosure unless it is filed in accordance with paragraph (H) of this rule.

(6) Unless otherwise ordered, any order prohibiting public disclosure pursuant to
paragraph (E)(4) of this rule shall automatically expire eighteen months after the
date of its issuance, and such information may then be included in the public
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record of the proceeding. A party wishing to extend a protective order beyond
eighteen months shall file an appropriate motion and shall include a detailed
discussion of the need for continued protection from disclosure.

(I) Motions to compel discovery.

(1) Any party, upon reasonable notice to all other parties and any persons affected
thereby, may move for an order compelling discovery, with respect to:

(a) Any failure of a party to answer an interrogatory served under paragraph (D) of
this rule.

(b) Any failure of a party to produce a document or tangible thing or permit entry
upon land or other property as requested under paragraph (F) of this rule.

(c) Any failure of a deponent to appear or to answer a question propounded under
paragraph (E) of this rule.

(d) Any other failure to answer or respond to a discovery request made under
paragraphs (D) to (G) of this rule.

(2) For purposes of this rule, an evasive or incomplete answer shall be treated as a
failure to answer.

(3) No motion to compel discovery shall be filed under this rule until the party
seeking discovery has exhausted all other reasonable means of resolving any
differences with the party or person from whom discovery is sought. A motion to
compel discovery shall be accompanied by:

(a) A memorandum in support, setting forth:

(i) The specific basis of the motion, and citations of any authorities relied upon.

(ii) A brief explanation of how the information sought is relevant to the pending
proceeding.

(iii) Responses to any objections raised by the party or person from whom
discovery is sought.

(b) Copies of any specific discovery requests which are the subject of the motion
to compel, and copies of any responses or objections thereto.

(c) An affidavit of counsel, or of the party seeking to compel discovery if such
party is not represented by counsel, setting forth the efforts which have been made
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to resolve any differences with the party or person from whom discovery is
sought.

(4) The board or the administrative law judge may grant or deny the motion in
whole or in part. If the motion is denied in whole or in part, the board or the
administrative law judge may issue such protective order as would be appropriate
under paragraph (H) of this rule.

(5) Any order of the administrative law judge granting a motion to compel
discovery in whole or in part may be appealed to the board in accordance with rule
4906-7-15 of the Administrative Code. If no application for review is filed within
the time limit set forth in that rule, the order of the administrative law judge
becomes the order of the board.

(6) If any party or person disobeys an order of the board compelling discovery, the
board may:

(a) Seek appropriate judicial relief against the disobedient person or party under
section 4903.04 of the Revised Code.

(b) Prohibit the disobedient party from further participation in the pending
proceeding.

(c) Prohibit the disobedient party from supporting or opposing designated claims
or defenses, or from introducing evidence or conducting cross-examination on
designated matters.

(d) Dismiss the pending proceeding if such proceeding was initiated by an
application or petition, unless such a dismissal would unjustly prejudice any other
party.

(e) Take such other action as the board considers appropriate.

Effective: 01 /2 5 /2009

R.C. 119.032 review dates: 11/10/2008 and 11/30/2013

Promulgated Under: 111.15

Statutory Authority: 4906.03

Rule Amplifies: 4903.06, 4903.082, 4906.03, 4906.12
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4906-7-16 Administrative law judge reports and exceptions thereto.

(A) If ordered by the board the administrative law judge shall prepare a written
report of his or her findings, conclusions, and recommendations following the
conclusion of the hearing. Such report shall be filed with the board and served
upon all parties.

(B) Any party may file exceptions to a an administrative law judge's report within
twenty days after such report is filed with the board. Exceptions shall be stated and
numbered separately, and shall be accompanied by a memorandum in support,
setting forth the basis of the exceptions and citations of any authorities relied
upon. If any exception relates to one or more findings of fact, the memorandum in
support should, where practicable, include specific citations to any portions of the
record relied upon in support of the exception.

(C) Any party may file a reply to another party's exceptions within fifteen days
after the service of those exceptions.

R.C. 119.032 review dates: 11/10/2008 and 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4906.03

Rule Amplifies: 4906.12, 4906.03, 4903.22

Prior Effective Dates: 12/27/76, 7/7/80, 6/10/89, 8/28/98

4903.10 Application for rehearing

After any order has been made by the public utilities commission, any party who
has entered an appearance in person or by counsel in the proceeding may apply for
a rehearing in respect to any matters determined in the proceeding. Such
application shall be filed within thirty days after the entry of the order upon the
journal of the commission.

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by
leave of the commission first had in any other proceeding, any affected person,
firm, or corporation may make an application for a rehearing within thirty days
after the entry of any final order upon the journal of the commission. Leave to file
an application for rehearing shall not be granted to any person, firm, or
corporation who did not enter an appearance in the proceeding unless the
commission first finds:
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(A) The applicant's failure to enter an appearance prior to the entry upon the
journal of the commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the
proceeding.

Every applicant for rehearing or for leave to file an application for rehearing shall
give due notice of the filing of such application to all parties who have entered an
appearance in the proceeding in the manner and form prescribed by the
commission.

Such application shall be in writing and shall set forth specifically the ground or
grounds on which the applicant considers the order to be unreasonable or
unlawful. No party shall in any court urge or rely on any ground for reversal,
vacation, or modification not so set forth in the application.

Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless
otherwise ordered by the commission, shall be postponed or stayed pending
disposition of the matter by the commission or by operation of law. In all other
cases the making of such an application shall not excuse any person from
complying with the order, or operate to stay or postpone the enforcement thereof,
without a special order of the commission.

Where such application for rehearing has been filed, the commission may grant
and hold such rehearing on the matter specified in such application, if in its
judgment sufficient reason therefor is made to appear. Notice of such rehearing
shall be given by regular mail to all parties who have entered an appearance in the
proceeding.

If the commission does not grant or deny such application for rehearing within
thirty days from the date of filing thereof, it is denied by operation of law.

If the commission grants such rehearing, it shall specify in the notice of such
granting the purpose for which it is granted. The commission shall also specify the
scope of the additional evidence, if any, that will be taken, but it shall not upon
such rehearing take any evidence that, with reasonable diligence, could have been
offered upon the original hearing.

If, after such rehearing, the commission is of the opinion that the original order or
any part thereof is in any respect unjust or unwarranted, or should be changed, the
commission may abrogate or modify the same; otherwise such order shall be
affirmed. An order made after such rehearing, abrogating or modifying the
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original order, shall have the same effect as an original order, but shall not affect
any right or the enforcement of any right arising from or by virtue of the original
order prior to the receipt of notice by the affected party of the filing of the
application for rehearing.

No cause of action arising out of any order of the commission, other than in
support of the order, shall accrue in any court to any person, firm, or corporation
unless such person, firm, or corporation has made a proper application to the
commission for a rehearing.

Effective Date: 09-29-1997

4903.13 Reversal of final order - notice of appeal

A final order made by the public utilities commission shall be reversed, vacated,
or modified by the supreine court on appeal, if, upon consideration of the record,
such court is of the opinion that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by
notice of appeal, filed with the public utilities commission by any party to the
proceeding before it, against the commission, setting forth the order appealed from
and the errors complained of. The notice of appeal shall be served, unless waived,
upon the chairman of the commission, or, in the event of his absence, upon any
public utilities commissioner, or by leaving a copy at the office of the commission
at Columbus. The court may permit any interested party to intervene by cross-
appeal. Effective Date: 10-01-1953

4906.02 Power siting board organization.

(A) There is hereby created within the public utilities commission the power siting
board, composed of the chairman of the public utilities commission, the director of
environmental protection, the director of health, the director of development, the
director of natural resources, the director of agriculture, and a representative of the
public who shall be an engineer and shall be appointed by the governor, from a list
of three nominees submitted to the governor by the office of the consumers'
counsel, with the advice and consent of the senate and shall serve for a term of
four years. The chairman of the public utilities commission shall be chairman of
the board and its chief executive officer. The chairman shall designate one of the
voting members of the board to act as vice-chairman who shall possess during the
absence or disability of the chairman all of the powers of the chairman. All
hearings, studies, and consideration of applications for certificates shall be
conducted by the board or representatives of its members.
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In addition, the board shall include four legislative members who may participate
fully in all the board's deliberations and activities except that they shall serve as
nonvoting members. The speaker of the house of representatives shall appoint one
legislative member, and the president of the senate and minority leader of each
house shall each appoint one legislative member. Each su& legislative leader shall
designate an alternate to attend meetings of the board when the regular legislative
member he appointed is unable to attend. Each legislative member and alternate
shall serve for the duration of the elected term that he is serving at the time of his
appointment. A quorum of the board is a majority of its voting members.

The representative of the public and, notwithstanding section 101.26 of the
Revised Code, legislative members of the board or their designated alternates,
when engaged in their duties as members of the board, shall be paid at the per
diem rate of step 1, pay range 32, under schedule B of section 124.15 of the
Revised Code and shall be reimbursed for the actual and necessary expenses they
incur in the discharge of their official duties.

(B) The chairman shall keep a complete record of all proceedings of the board,
issue all necessary process, writs, warrants, and notices, keep all books, maps,
documents, and papers ordered filed by the board, conduct investigations pursuant
to section 4906.07 of the Revised Code, and perform such other duties as the
board may prescribe.

(C) The chairman of the public utilities commission may assign or transfer duties
among the commission's staff. However, the board's authority to grant certificates
under section 4906.10 of the Revised Code shall not be exercised by any officer,
employee, or body other than the board itself.

(D) The chairman may call to his assistance, temporarily, any employee of the
environmental protection agency, the department of natural resources, the
department of agriculture, the department of health, or the department of
development, for the purpose of making studies, conducting hearings,
investigating applications, or preparing any report required or authorized under
this chapter. Such employees shall not receive any additional compensation over
that which they receive from the agency by which they are employed, but they
shall be reimbursed for their actual and necessary expenses incurred while
working under the direction of the chairman. All contracts for special services are
subject to the approval of the chairman.

Effective Date: 10-17-1985
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4906.03 Powers and duties of power siting board

The power siting board shall:

(A) Require such information from persons subject to its jurisdiction as it
considers necessary to assist in the conduct of hearings and any investigations or
studies it may undertake;

(B) Conduct any studies or investigations that it considers necessary or appropriate
to carry out its responsibilities under this chapter;

(C) Adopt rules establishing criteria for evaluating the effects on environmental
values of proposed and alternative sites, and projected needs for electric power,
and such other rules as are necessary and convenient to implement this chapter,
including rules governing application fees, supplemental application fees, and
other reasonable fees to be paid by persons subject to the board's jurisdiction. The
board shall make an annual accounting of its collection and use of these fees and
shall issue an annual report of its accounting, in the form and manner prescribed
by its rules, not later than the last day of June of the year following the calendar
year to which the report applies.

(D) Approve or disapprove applications for certificates;

4906.07 Public hearing on application

(A) Upon the receipt of an application complying with section 4906.06 of the
Revised Code, the power siting board shall promptly fix a date for a public hearing
thereon, not less than sixty nor more than ninety days after such receipt, and shall
conclude the proceeding as expeditiously as practicable.

(B) On an application for an amendment of a certificate, the board shall hold a
hearing in the same manner as a hearing is held on an application for a certificate
if the proposed change in the facility would result in any material increase in any
environmental impact of the facility or a substantial change in the location of all or
a portion of such facility other than as provided in the alternates set forth in the
application.

(C) The chairman of the power siting board shall cause each application filed with
the board to be investigated and shall, not less than fifteen days prior to the date
any application is set for hearing submit a written report to the board and to the
applicant. A copy of such report shall be made available to any person upon
request. Such report shall set forth the nature of the investigation, and shall contain
recommended findings with regard to division (A) of section 4906.10 of the
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Revised Code and shall become part of the record and served upon all parties to
the proceeding.

Effective Date: 10-17-1985

4906.10 Basis for decision granting or denying certificate

(A) The power siting board shall render a decision upon the record either granting
or denying the application as filed, or granting it upon such terms, conditions, or
modifications of the construction, operation, or maintenance of the major utility
facility as the board considers appropriate. The certificate shall be conditioned
upon the facility being in compliance with standards and rules adopted under
sections 1501.33, 1501.34, and 4561.32 and Chapters 3704., 3734., and 6111. of
the Revised Code. The period of initial operation under a certificate shall expire
two years after the date on which electric power is first generated by the facility.
During the period of initial operation, the facility shall be subject to the
enforcement and monitoring powers of the director of environmental protection
under Chapters 3704., 3734., and 6111. of the Revised Code and to the emergency
provisions under those chapters. If a major utility facility constructed in
accordance with the terms and conditions of its certificate is unable to operate in
compliance with all applicable requirements of state laws, rules, and standards
pertaining to air pollution, the facility may apply to the director of environmental
protection for a conditional operating permit under division (G) of section 3704.03
of the Revised Code and the rules adopted thereunder. The operation of a major
utility facility in compliance with a conditional operating permit is not in violation
of its certificate. After the expiration of the period of initial operation of a major
utility facility, the facility shall be under the jurisdiction of the environmental
protection agency and shall comply with all laws, rules, and standards pertaining
to air pollution, water pollution, and solid and hazardous waste disposal.

The board shall not grant a certificate for the construction, operation, and
maintenance of a major utility facility, either as proposed or as modified by the
board, unless it finds and determines all of the following:

(1) The basis of the need for the facility if the facility is an electric transmission
line or gas or natural gas transmission line;

(2) The nature of the probable environmental impact;

(3) That the facility represents the minimum adverse environmental impact,
considering the state of available technology and the nature and economics of the
various alternatives, and other pertinent considerations;
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(4) In the case of an electric transmission line or generating facility, that the
facility is consistent with regional plans for expansion of the electric power grid of
the electric systems serving this state and interconnected utility systems and that
the facility will serve the interests of electric system economy and reliability;

(5) That the facility will comply with Chapters 3704., 3734., and 6111. of the
Revised Code and all rules and standards adopted under those chapters and under
sections 1501.33, 1501.34, and 4561.32 of the Revised Code. In determining
whether the facility will comply with all rules and standards adopted under section
4561.32 of the Revised Code, the board shall consult with the office of aviation of
the division of multi-modal planning and programs of the department of
transportation under section 4561.341 of the Revised Code.

(6) That the facility will serve the public interest, convenience, and necessity;

(7) In addition to the provisions contained in divisions (A)(1) to (6) of this section
and rules adopted under those divisions, what its impact will be on the viability as
agricultural land of any land in an existing agricultural district established under
Chapter 929. of the Revised Code that is located within the site and alternative site
of the proposed major utility facility. Rules adopted to evaluate impact under
division (A)(7) of this section shall not require the compilation, creation,
submission, or production of any information, document, or other data pertaining
to land not located within the site and alternative site.

(8) That the facility incorporates maximum feasible water conservation practices
as determined by the board, considering available technology and the nature and
economics of the various alternatives.

(B) If the board determines that the location of all or a part of the proposed facility
should be modified, it may condition its certificate upon that modification,
provided that the municipal corporations and counties, and persons residing
therein, affected by the modification shall have been given reasonable notice
thereof.

(C) A copy of the decision and any opinion issued therewith shall be served upon
each party.

Effective Date: 04-07-2004

4906.12 Procedures of public utilities commission to be followed

Sections 4903.02 to 4903.16 and 4903.20 to 4903.23 of the Revised Code shall
apply to any proceeding or order of the power siting board under Chapter 4906. of
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the Revised Code, in the same manner as if the board were the public utilities
commission under such sections.

Effective Date: 11-15-1981

1333.61 Uniform trade secrets act definitions.

As used in sections 1333.61 to 1333.69 of the Revised Code, unless the context
requires otherwise:

(A) "Improper means" includes theft, bribery, misrepresentation, breach or
inducement of a breach of a duty to maintain secrecy, or espionage through
electronic or other means.

(B) "Misappropriation" means any of the following:

(1) Acquisition of a trade secret of another by a person who knows or has reason
to know that the trade secret was acquired by improper means;

(2) Disclosure or use of a trade secret of another without the express or implied
consent of the other person by a person who did any of the following:

(a) Used improper means to acquire knowledge of the trade secret;

(b) At the time of disclosure or use, knew or had reason to know that the
knowledge of the trade secret that the person acquired was derived from or
through a person who had utilized improper means to acquire it, was acquired
under circumstances giving rise to a duty to maintain its secrecy or limit its use, or
was derived from or through a person who owed a duty to the person seeking
relief to maintain its secrecy or limit its use;

(c) Before a material change of their position, knew or had reason to know that it
was a trade secret and that knowledge of it had been acquired by accident or
mistake.

(C) "Person" has the same meaning as in division (C) of section 1.59 of the
Revised Code and includes governmental entities.

(D) "Trade secret" means information, including the whole or any portion or phase
of any scientific or technical information, design, process, procedure, formula,
pattern, compilation, program, device, method, technique, or improvement, or any
business information or plans, financial information, or listing of names,
addresses, or telephone numbers, that satisfies both of the following:
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(1) It derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other
persons who can obtain economic value from its disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstances to

maintain its secrecy.

Effective Date: 07-20-1994; 2008 HB562 (Vetoed) 06-24-2008

1333.62 Injunction against misappropriation.

(A) Actual or threatened misappropriation may be enjoined. Upon application to
the court, an injunction shall be terminated when the trade secret has ceased to
exist, unless the court finds that termination of the injunction is likely to provide a
person who committed an actual or threatened misappropriation with a resulting
commercial advantage, in which case the injunction shall be continued for an
additional reasonable time in order to eliminate commercial advantage that
otherwise would be derived from the misappropriation.

(B) In exceptional circumstances, an injunction may condition future use upon
payment of a reasonable royalty for no longer than the time for which use could
have been prohibited. Exceptional circumstances include a material and prejudicial
change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.

(C) In appropriate circumstances, affirmative acts to protect a trade secret may be
compelled by court order.

Effective Date: 07-20-1994

1333.63 Damages recoverable.

(A) Except to the extent that a material and prejudicial change of position prior to
acquiring knowledge or reason to know of misappropriation renders a monetary
recovery inequitable, a complainant in a civil action is entitled to recover damages
for misappropriation. Damages may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not
taken into account in computing actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured by
imposition of liability for a reasonable royalty that is equitable under the
circumstances considering the loss to the complainant, the benefit to the
misappropriator, or both, for a misappropriator's unauthorized disclosure or use of
a trade secret.
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(B) If willful and malicious misappropriation exists, the court may award punitive
or exemplary damages in an amount not exceeding three times any award made
under division (A) of this section.

Effective Date: 07-20-1994

1333.64 Attorney's fees.

The court may award reasonable attorney's fees to the prevailing party, if any of
the following applies:

(A) A claim of misappropriation is made in bad faith.

(B) A motion to terminate an injunction is made or resisted in bad faith.

(C) Willful and malicious misappropriation exists.

Effective Date: 07-20-1994

121.22 Public meetings - exceptions.

(A) This section shall be liberally construed to require public officials to take
official action and to conduct all deliberations upon official business only in open
meetings unless the subject matter is specifically excepted by law.

(B) As used in this section:

(1) "Public body" means any of the following:

(a) Any board, commission, committee, council, or similar decision-making body
of a state agency, institution, or authority, and any legislative authority or board,
commission, committee, council, agency, authority, or similar decision-making
body of any county, township, municipal corporation, school district, or other
political subdivision or local public institution;

(b) Any committee or subcommittee of a body described in division (B)(1)(a) of
this section;

(c) A court of jurisdiction of a sanitary district organized wholly for the purpose of
providing a water supply for domestic, municipal, and public use when meeting
for the purpose of the appointment, removal, or reappointment of a member of the
board of directors of such a district pursuant to section 6115.10 of the Revised
Code, if applicable, or for any other matter related to such a district other than
litigation involving the district. As used in division (B)(1)(c) of this section, "court
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of jurisdiction" has the same meaning as "court" in section 6115.01 of the Revised
Code.

(2) "Meeting" means any prearranged discussion of the public business of the
public body by a majority of its members.

(3) "Regulated individual" means either of the following:

(a) A student in a state or local public educational institution;

(b) A person who is, voluntarily or involuntarily, an inmate, patient, or resident of
a state or local institution because of criminal behavior, mental illness or
retardation, disease, disability, age, or other condition requiring custodial care.

(4) "Public office" has the same meaning as in section 149.011 of the Revised

Code.

(C) All meetings of any public body are declared to be public meetings open to the
public at all times. A member of a public body shall be present in person at a
meeting open to the public to be considered present or to vote at the meeting and
for purposes of determining whether a quorum is present at the meeting.

The minutes of a regular or special meeting of any public body shall be promptly
prepared, filed, and maintained and shall be open to public inspection. The
minutes need only reflect the general subject matter of discussions in executive
sessions authorized under division (G) or (J) of this section.

(D) This section does not apply to any of the following:

(1) A grand jury;

(2) An audit conference conducted by the auditor of state or independent certified
public accountants with officials of the public office that is the subject of the audit;

(3) The adult parole authority when its hearings are conducted at a correctional
institution for the sole purpose of interviewing inmates to determine parole or
pardon;

(4) The organized crime investigations commission established under section
177.01 of the Revised Code;

(5) Meetings of a child fatality review board established under section 307.621 of

the Revised Code and meetings conducted pursuant to sections 5153.171 to

5153.173 of the Revised Code;
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(6) The state medical board when determining whether to suspend a certificate
without a prior hearing pursuant to division (G) of either section 4730.25 or
4731.22 of the Revised Code;

(7) The board of nursing when determining whether to suspend a license or
certificate without a prior hearing pursuant to division (B) of section 4723.281 of
the Revised Code;

(8) The state board of pharmacy when determining whether to suspend a license
without a prior hearing pursuant to division (D) of section 4729.16 of the Revised
Code;

(9) The state chiropractic board when determining whether to suspend a license
without a hearing pursuant to section 4734.37 of the Revised Code.

(10) The executive committee of the emergency response commission when
determining whether to issue an enforcement order or request that a civil action,
civil penalty action, or criminal action be brought to enforce Chapter 3750. of the
Revised Code.

(E) The controlling board, the development financing advisory council, the
industrial technology and enterprise advisory council, the tax credit authority, or
the minority development financing advisory board, when meeting to consider
granting assistance pursuant to Chapter 122. or 166. of the Revised Code, in order
to protect the interest of the applicant or the possible investment of public funds,
by unanimous vote of all board, council, or authority members present, may close
the meeting during consideration of the following information confidentially
received by the authority, council, or board from the applicant:

(1) Marketing plans;

(2) Specific business strategy;

(3) Production techniques and trade secrets;

(4) Financial projections;

(5) Personal financial statements of the applicant or members of the applicant's
immediate family, including, but not limited to, tax records or other similar
information not open to public inspection.

The vote by the authority, council, or board to accept or reject the application, as
well as all proceedings of the authority, council, or board not subject to this
division, shall be open to the public and governed by this section.
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(F) Every public body, by rule, shall establish a reasonable method whereby any
person may determine the time and place of all regularly scheduled meetings and
the time, place, and purpose of all special meetings. A public body shall not hold a
special meeting unless it gives at least twenty-four hours' advance notice to the
news media that have requested notification, except in the event of an emergency
requiring immediate official action. In the event of an emergency, the member or
members calling the meeting shall notify the news media that have requested
notification immediately of the time, place, and purpose of the meeting.

The rule shall provide that any person, upon request and payment of a reasonable
fee, may obtain reasonable advance notification of all meetings at which any
specific type of public business is to be discussed. Provisions for advance
notification may include, but are not limited to, mailing the agenda of meetings to
all subscribers on a mailing list or mailing notices in self-addressed, stamped
envelopes provided by the person.

(G) Except as provided in division (J) of this section, the members of a public
body may hold an executive session only after a majority of a quorum of the
public body determines, by a roll call vote, to hold an executive session and only
at a regular or special meeting for the sole purpose of the consideration of any of
the following matters:

(1) To consider the appointment, employment, dismissal, discipline, promotion,
demotion, or compensation of a public employee or official, or the investigation of
charges or complaints against a public employee, official, licensee, or regulated
individual, unless the public employee, official, licensee, or regulated individual
requests a public hearing. Except as otherwise provided by law, no public body
shall hold an executive session for the discipline of an elected official for conduct
related to the perfonnance of the elected official's official duties or for the elected
official's removal from office. If a public body holds an executive session
pursuant to division (G)(1) of this section, the motion and vote to hold that
executive session shall state which one or more of the approved purposes listed in
division (G)(1) of this section are the purposes for which the executive session is
to be held, but need not include the name of any person to be considered at the
meeting.

(2) To consider the purchase of property for public purposes, or for the sale of
property at competitive bidding, if premature disclosure of information would give
an unfair competitive or bargaining advantage to a person whose personal, private
interest is adverse to the general public interest. No member of a public body shall
use division (G)(2) of this section as a subterfuge for providing covert infonnation
to prospective buyers or sellers. A purchase or sale of public property is void if the
seller or buyer of the public property has received covert information from a
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member of a public body that has not been disclosed to the general public in
sufficient time for other prospective buyers and sellers to prepare and submit
offers.

If the minutes of the public body show that all meetings and deliberations of the
public body have been conducted in compliance with this section, any instrument
executed by the public body purporting to convey, lease, or otherwise dispose of
any right, title, or interest in any public property shall be conclusively presumed to
have been executed in compliance with this section insofar as title or other interest
of any bona fide purchasers, lessees, or transferees of the property is concerned.

(3) Conferences with an attorney for the public body concerning disputes
involving the public body that are the subject of pending or imminent court action;

(4) Preparing for, conducting, or reviewing negotiations or bargaining sessions
with public employees concerning their compensation or other terms and
conditions of their employment;

(5) Matters required to be kept confidential by federal law or regulations or state
statutes;

(6) Details relative to the security arrangements and emergency response protocols
for a public body or a public office, if disclosure of the matters discussed could
reasonably be expected to jeopardize the security of the public body or public
office;

(7) In the case of a county hospital operated pursuant to Chapter 339. of the
Revised Code, a joint township hospital operated pursuant to Chapter 513. of the
Revised Code, or a municipal hospital operated pursuant to Chapter 749. of the
Revised Code, to consider trade secrets, as defined in section 1333.61 of the
Revised Code.

If a public body holds an executive session to consider any of the matters listed in
divisions (G)(2) to (7) of this section, the motion and vote to hold that executive
session shall state which one or more of the approved matters listed in those
divisions are to be considered at the executive session.

A public body specified in division (B)(1)(c) of this section shall not hold an
executive session when meeting for the purposes specified in that division.

(H) A resolution, rule, or formal action of any kind is invalid unless adopted in an
open meeting of the public body. A resolution, rule, or formal action adopted in an
open meeting that results from deliberations in a meeting not open to the public is
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invalid unless the deliberations were for a purpose specifically authorized in
division (G) or (J) of this section and conducted at an executive session held in
compliance with this section. A resolution, rule, or formal action adopted in an
open meeting is invalid if the public body that adopted the resolution, rule, or
formal action violated division (F) of this section.

(I)(1) Any person may bring an action to enforce this section. An action under
division (I)(1) of this section shall be brought within two years after the date of the
alleged violation or threatened violation. Upon proof of a violation or threatened
violation of this section in an action brought by any person, the court of common
pleas shall issue an injunction to compel the members of the public body to
comply with its provisions.

(2)(a) If the court of common pleas issues an injunction pursuant to division (I)(1)
of this section, the court shall order the public body that it enjoins to pay a civil
forfeiture of five hundred dollars to the party that sought the injunction and shall
award to that party all court costs and, subject to reduction as described in division
(I)(2) of this section, reasonable attorney's fees. The court, in its discretion, may
reduce an award of attorney's fees to the party that sought the injunction or not
award attorney's fees to that party if the court determines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it
existed at the time of violation or threatened violation that was the basis of the
injunction, a well-informed public body reasonably would believe that the public
body was not violating or threatening to violate this section;

(ii) That a well-informed public body reasonably would believe that the conduct or
threatened conduct that was the basis of the injunction would serve the public
policy that underlies the authority that is asserted as permitting that conduct or
threatened conduct.

(b) If the court of common pleas does not issue an injunction pursuant to division
(I)(1) of this section and the court determines at that time that the bringing of the
action was frivolous conduct, as defined in division (A) of section 2323.51 of the
Revised Code, the court shall award to the public body all court costs and
reasonable attorney's fees, as determined by the court.

(3) Irreparable harm and prejudice to the party that sought the injunction shall be
conclusively and irrebuttably presumed upon proof of a violation or threatened
violation of this section.

(4) A member of a public body who knowingly violates an injunction issued
pursuant to division (I)(1) of this section may be removed from office by an action
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brought in the court of common pleas for that purpose by the prosecuting attorney
or the attorney general.

(J)(1) Pursuant to division (C) of section 5901.09 of the Revised Code, a veterans
service commission shall hold an executive session for one or more of the
following purposes unless an applicant requests a public hearing:

(a) Interviewing an applicant for financial assistance under sections 5901.01 to
5901.15 of the Revised Code;

(b) Discussing applications, statements, and other documents described in division
(B) of section 5901.09 of the Revised Code;

(c) Reviewing matters relating to an applicant's request for financial assistance
under sections 5901.01 to 5901.15 of the Revised Code.

(2) A veterans service commission shall not exclude an applicant for, recipient of,
or former recipient of financial assistance under sections 5901.01 to 5901.15 of the
Revised Code, and shall not exclude representatives selected by the applicant,
recipient, or former recipient, from a meeting that the commission conducts as an
executive session that pertains to the applicant's, recipient's, or former recipient's
application for fmancial assistance.

(3) A veterans service commission shall vote on the grant or denial of financial
assistance under sections 5901.01 to 5901.15 of the Revised Code only in an open
meeting of the commission. The minutes of the meeting shall indicate the name,
address, and occupation of the applicant, whether the assistance was granted or
denied, the amount of the assistance if assistance is granted, and the votes for and
against the granting of assistance.

Effective Date: 05-15-2002; 04-27-2005; 2007 HB194 02-12-2008

149.43 Availability of public records for inspection and copying.

(A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not
limited to, state, county, city, village, township, and school district units, and
records pertaining to the delivery of educational services by an alternative school
in this state kept by the nonprofit or for-profit entity operating the alternative
school pursuant to section 3313.533 of the Revised Code. "Public record" does not
mean any of the following:
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(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings
related to the imposition of community control sanctions and post-release control
sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section
2919.121 of the Revised Code and to appeals of actions arising under those
sections;

(d) Records pertaining to adoption proceedings, including the contents of an
adoption file maintained by the department of health under section 3705.12 of the
Revised Code;

(e) Information in a record contained in the putative father registry established by
section 3107.062 of the Revised Code, regardless of whether the information is
held by the departrnent of job and family services or, pursuant to section 3111.69
of the Revised Code, the office of child support in the department or a child
support enforcement agency;

(f) Records listed in division (A) of section 3107.42 of the Revised Code or
specified in division (A) of section 3107.52 of the Revised Code;

(g) Trial preparation records;

(h) Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or
4112.05 of the Revised Code;

(j) DNA records stored in the DNA database pursuant to section 109.573 of the
Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to
the department of youth services or a court of record pursuant to division (E) of
section 5120.21 of the Revised Code;

(1) Records maintained by the department of youth services pertaining to children
in its custody released by the department of youth services to the department of
rehabilitation and correction pursuant to section 5139.05 of the Revised Code;

(m) Intellectual property records;

(n) Donor profile records;
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(o) Records maintained by the department of job and family services pursuant to
section 3121.894 of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT
residential and familial information;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the
Revised Code or a municipal hospital operated pursuant to Chapter 749. of the
Revised Code, information that constitutes a trade secret, as defined in section
1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of
eighteen;

(s) Records provided to, statements made by review board members during
meetings of, and all work products of a child fatality review board acting under
sections 307.621 to 307.629 of the Revised Code, other than the report prepared
pursuant to section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public
children services agency or a prosecuting attorney acting pursuant to section
5153.171 of the Revised Code other than the information released under that
section;

(u) Test materials, examinations, or evaluation tools used in an examination for
licensure as a nursing home administrator that the board of examiners of nursing
home administrators administers under section 4751.04 of the Revised Code or
contracts under that section with a private or government entity to administer;

(v) Records the release of which is prohibited by state or federal law;

(w) Proprietary information of or relating to any person that is submitted to or
compiled by the Ohio venture capital authority created under section 150.01 of the
Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072
of the Revised Code;

(y) Financial statements and data any person submits for any purpose to the Ohio
housing finance agency or the controlling board in connection with applying for,
receiving, or accounting for financial assistance from the agency, and information
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that identifies any individual who benefits directly or indirectly from financial
assistance from the agency;

(z) Discharges recorded with a county recorder under section 317.24 of the
Revised Code, as specified in division (B)(2) of that section.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the
person responsible for public records to promptly prepare a public record and to
make it available to the person for inspection in accordance with division (B) of
this section or by any other failure of a public office or the person responsible for
public records to comply with an obligation in accordance with division (B) of this
section, the person allegedly aggrieved may commence a mandamus action to
obtain a judgment that orders the public office or the person responsible for the
public record to comply with division (B) of this section, that awards court costs
and reasonable attorney's fees to the person that instituted the mandamus action,
and, if applicable, that includes an order fixing statutory damages under division
(C)(1) of this section. The mandamus action may be commenced in the court of
common pleas of the county in which division (B) of this section allegedly was not
complied with, in the supreme court pursuant to its original jurisdiction under
Section 2 of Article IV, Ohio Constitution, or in the court of appeals for the
appellate district in which division (B) of this section allegedly was not complied
with pursuant to its original jurisdiction under Section 3 of Article N, Ohio
Constitution.

If a requestor transmits a written request by hand delivery or certified mail to
inspect or receive copies of any public record in a manner that fairly describes the
public record or class of public records to the public office or person responsible
for the requested public records, except as otherwise provided in this section, the
requestor shall be entitled to recover the amount of statutory damages set forth in
this division if a court detennines that the public office or the person responsible
for public records failed to comply with an obligation in accordance with division
(B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each
business day during which the public office or person responsible for the requested
public records failed to comply with an obligation in accordance with division (B)
of this section, beginning with the day on which the requester files a mandamus
action to recover statutory damages, up to a maximum of one thousand dollars.
The award of statutory damages shall not be construed as a penalty, but as
compensation for injury arising from lost use of the requested information. The
existence of this injury shall be conclusively presumed. The award of statutory
damages shall be in addition to all other remedies authorized by this section.
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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

18 CFRParts 375 and 388

(Docket Nos. RM02-4-000, PL02-1-000; OrderNo. 630)

Critical Energy InfrasWcture Information

(Issued February2l, 2003)

AGENCY: Federal Energy Regulatory Commission.

AC1'ION: Final Rule.

SUMMARY: The Federel Energy Regulatory Commission (CoRlniission) is issuing this

finat tvle establishing a procedure for gaining access to critical energy infrastructure

information(CEII) that would otheiwise notbe available under the Freedom of

Infotmation Act (FOIA). These restrictions and the fmal rule werenecessitated by the

tetroristactscomadttedonSeptember11,2001andtheongoingtorrcrismthreat. The

fmal rule adopts a defuaitlon of eritical infrastructure that explicitly covers proposed

facilities, anddoesnot distinguish among projects or portionsof projects. The rule also

details which locatt'on infonnation is excluded from the defmition of CEII and which is-

included. The rule addresses some issues that arespecifrc tostate agencies„ and clarifies

that energy market consultants should be able to get access to the CEII they need.

Finally; the rule modifies the proposed CEIi prpaess and delegates responsibility to the

CEII Coordinator to process requestsfor CEIIand to determine what information

qualifies as CEll.

32



20030221-3065. Issued by PERC OSEC 02/21/2003 in DoCkett: WN02-4-000

Docket Nos. RM02-0-.000 and PL02-1-000

The final rule will affect the way in which companies submit some information,

and will add anew process in addition to the FOIA for requesters to use to request

infortnation that is not already publicly available. Thesenew steps will help keep

sensitive infrastructure infonnation out of the public domaity decreasing the likelihood

that suoh informadon could be used to plan or exeoute ternorist attacks.

EFFECTIVEDATE: Thernlewill becomeeffective[insertdate30daysaftee

publicationiatheFEDERALREGISTER].

FOR FURTFIER INFORMATION CONTACT:

Carol C.7ohnson
Wilbur T. hfiller
Office ofthe General Counsel
Federal Energy Regulatory Commission
888 First Street, NE
Washington, DC.20426
(202) 502-6457

SUp,PLEMENTARYINFORMATION:
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UNITEDSTATES OF AMERICA
FEDERAL ENERGY REGUT.ATORY COMMISSION

Before Conunissioners: Pat Wood, III, Chairman;
WilliamL. Massey, and Nora Mead Brownell.

Critical Energy Infrastructurelnformation Docket Nos. RM02-4-000-000
PL02-1-000-000

ORDER NO. 630

FINAL RULF,

(Issued Eebruaty 21,.2003)

1. In this final rule, the Federal Energy RegulatoryConnnission (Conunissioti)

amends its regulations toaddress the appropriate treatment of critical energy

infrastnxcture information (CEII) in theattermath of the September 11, 2001 terrorist

attacks on the United States of America. Under the Policy Statement issued in Docket

No. PL02-1-000 on October 11, 2001 (Policy Statement), the Commission removed from

easy publicaccess certain documents thatpreviously had been public.' In order to

accomplishtliis step quickly, staff identified categories of docUment types that were

likely to contain CEII, and those documentswere removed froin unrestricted public

1 ee 67 FR 3129 (Jan. 23,2002), IV FERC Stats. & Regs. ¶ 35,542.

34



20030221-3065 rssued by FBRC OSEC 02/21/2003 in DocketWo M02-4-000

DocketNos. RM02-4-000 and PL02-1-000

access. Personsseeking removed documents were directed torequest the records using

the Freedom of Infotmation Act2

2. On7anuary 16,2002, the Commission issued a Notice of Inquiry (NOI) in

RM0211-000 to determine what changes; if any,should be made to its regulations to

restrict unfettered general publicaccess to critical energy infrastructure information, but

still pernrit thosc with a need for the information to obtain it in su eff?cieat manner.3 On

Septcmber 5, 2002, the Commission issueda Notice of Proposed Rulemaking and

Revised Statement of Policy (NOPR) in Docket Nos. .RM02-4-000 and PL02-1-000.°

The NOPR proposed procedures for submitting and requesting CEII, and proposed the

creation of a new position of CEII Coordinator. The final rule adopts most of the

procedures proposed in the NOPR and creates the new position

3. The process adopted in the fmalrule offers a more efficient alternative to bandling

requests for previously public documents than does the FOIA, which the Policy

Statement established as the shoit-term method for requesting previottaly public

docoments. The FOIA was useful in the short term where a great deal of information had

been removed from public access, some of which the Connnission ultimately asccrtained

did not actually contain CEII. As discussedin the NOPR, however, the FOIAprocess is

Z5 U.S.C.

3See 67 FR3129, IV FERC Stats. & Regs, 135,542.

°See 67 FR 57994 (Sept. 13, 2002),. N FERC Stats: & Regs, ¶ 32,564.

35



20030221-3065 issued by FERC OSEC 02/21/2003 in Docketk: RM02-4-000

Docket Nos. RM02-4-000 and PL02-1-000

notwell suited for handling CEII requests.3The FOIA mandates disclosure of agency

records unlessthe record falls within one of several specifically enumerated exemptions.

Therefore, in order for CEII to be protected fromdisclosure, it must quatify for a FOIA

exemption. Forttiis reason, it is unlikely that requesters will obtain.CEII through the

FOIA process, although.they could use ttie FOIAt.o obtain non-CEII portions of

documents. In addition, under the FOIA, an agencytnaynot distinguish among

requesters based on theirparticular need for the information. Informationgiven to one

FOIArequestermustbegiventoallrequesters. Theagencya1somaynotxesirictthe

recipient'suse or dissemination of the information. All these factors make FOIAan

unsatisfactory tool for the agency to use if it wishes to afford requesters with a specific

need for infonpation access toexempt and potentially dangerous information. Thercfore,

the Comrnission is adding § 375.313 to its regulations to authorize a Critical Energy

Infrastructure Infoimation Coordinator to processnon-FOIA requests forCEII and make

determinations regariling such requests.6

4. The NOPR revised the Policy Statement to restrict public access todocuments

containing detailed specifications of proposed facilitiesas well asexisting facilities,

gId. atp. 57995, 132,564 atp. 34,539.

bOf course, the Commissionemphasizes that requesters always retain the option of

seekiag information under the FOIA.
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whiIleat the same time determining that basic location information should not be treated

as CEII.7 The final mle fornlalizes these policies in the rcgulations:

5. The Commiss'ton is issuing this rule under the authority of theFedcr•al Power Acte

and the Natural Gas Aet9as the rule establishes a procedure for gaining access to

documents collected or created pursuant to those acts that would not otherwise be

available under the Freedom of Information Act, 5 U.S.C. 552. Accordingly,this order

is sabject to rehearing under section 313(b) of the Federal Power Act,16 U.S.C. 8241(b),

audsec6on 19(b) of the Natural Gas Act, 15 U.S.C. 717r(b),aud juri sdiction to review

the order liCsin the United States Courts of Appeals as provided in those sections.

1. BACKGROUND

A. The Policy Statement

6. The September 11, 2001 terrorist attacks prompted the Commissionto issuea

policy statement on October 11, 2001, in PL02-1-000, addressing the treatment of

previously public doctunents.10 The Commission announced there that it would no

767 FR 57994 at p. 57995, FERC Stats. &.Regs. ¶ 32,564 at p. 34.,539..

&15 U.S.C. 717, et se „

9T6 U.S.C. 791a, et se ,

IsSee 66 FR 52917 (Oct. 18, 2001), 97 FERC ¶ 61,030. Shortly after the attacks,
the Commission issued anotherpolicy statement iu Docket No. PL01-6-000, in which it
provided guidance to regulated companies regarding extraordinary expenditures
necessary tosafeguardnational energysupplies,See 96 FERC ¶ 61,299 (2001). The

(continued...}
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longer make available to the public throughits Internet site, the Records and Information

Management System (RIMS), which has been replaced by theFederal Energy Regulatory

Records Infmmation System (FERRIS), or the Public Reference Room, documents such

as oversized maps that detail the specifications of energy facilities already licensed or

certificated under Part I of the Federal Power Act17 and Section 7(c) of the Natural Gas

Act,t2 respectively. Rather, anyone requesting such documents was direcfed to follow

the procedures set forth in section 388.108 of the Commission's regulations (Requests for

Cominission recordsnot available through the Public Reference Room (FOIA

Requests)).13 The Poliey $tatement also instructed staff to report back to the

Commission within 90 days on the impact ofThis uewlyannounced policy on the

agency's business.

B. Implementation of thePolicy Statemeut

to(.continued)
Conmvssion recognized there that elechic,gas, and oil companies may need to adopt
new procedures, update existing procedures, and install facilities to further safeguard
their systems, and that these efforts might result in extraordinaryexpenditures. The
Commission assured these companies that.it would give its highcst priority to processing
any filing made for the recovery of such expenditures. See• e e... Colonial Pipeline Co.
100 FERC ¶ 61,035 (2002) (approving Colonial's security surcharge mechanism).

1116 U.S.C. 719a, et sec .

1215 U.S.C. 717f(c).

1318 CFR 388.108 (2002).
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7. To irnplement the policy, the Commission's staff first disabled RIMS access to all

oversized documetits, whioh frequently contain detailed infrastroctureinformation, and

also removed them from the Public Reference Room.14 Staff next identified and disatiled

or denied access to other categories of documents dealing with licensed or exempt

hydropower projects, cer[ifrcated natural gas pipelines, and electric transmission lines

thatappeared likoly to include critical energy:infrastructure infortnation. This effort,

whichwas undenaken as cautiously and methodically as possible,affected tens of

thousands of documents.

8. Fromthe issuance of the Policy Statenlentuntil mid-January 2003, the

Commissionreceived 212 FOIA requests for documents that were not available to the

public because of the Policy Statement The Commission has responded to or otherwise

resolved all of these rcquests. To date, only two CEII requesYers have filed timely

administrative appeals of the decisions to withhold documents,both of which involved

requests forFERCForm No. 715. Nothing ispending in couit.

140MB Watch has misunderstood what was meant by oversized documents,
stating "[c]learlyfile size wasusod as acritenon for removal of infortnation," terwiag
this a"blunt and clumsy apploach." OMB Watch at p. 3. As explained in thePolicy
Statement, the Commission removed "documerits, such asoversized niaps." "Oversized"
refers to the size of thepage itself, not the length of the document. Oversized documents
genemlly contain maps and detailed diagrams, both of which were deemed likely to
contain CEII, keeping in mind that location infomuition of existing facilities was befng
protectedatthat time.
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C. The Notice Of Inquiry

9. Three months after the Conmilssion issued the Policy Statement, it issued the

Notice of Inquiry (NOI)15 The NOI set forth the Commission'sgeneral views on how it

intended totreat previously public documeats, and asked specific questions on thescope

aud implications. of maintaining the confidentiality of certain previouslypublic

documents. The NOI advised infrastructnre owners that they could seek confidential

treatment of filings or parts of filings that, in their opinion, contain CEII, following the

existing procedures in section 388.112 of the Commission's regulations, 46 and by

referencing DocketNo. PL02-1-000on the first page of the filing. Approximately 50

entities respohdedto tbe NOI, with a handful af commenters filing some portion of their

filing nonpublic.

D. The Notice of Proposed Rulematdng and Revised Policy Statement

10. On Septembcr 5,2002,the Conunission issued the Notice of Proposed

Rulemaking and Revised Statement of Policy (NOPR) in Docket Nos. RM0214-000 and

PL02-1-000.17 The NOPRproposed to establish a CEII Coordinator with delegated

-;authority to process requests for CEII, and proposed regulations governing subuliSsionof

ts5.9.Q 67 FR 3129, IV FERCStats. &Regs. ¶ 35,542.

1618 CFR 388.112.

37See 67 FR 57994, IV FERC Stats: & Regs. ¶ 32,564.
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CEII and requests for CEli.ls It also revised the Policy Statement to exxtend CEII

protection to information regarding proposed facilities and eliminateCElIpromction for

information that only reveals tbelocation of the facility.19 The Cmnmission received

more than forty comments in response to the NOPR. A list of commenters is attached as

Appendix A.

U. DISCUSSION

A. TheNeedforAction

11. As was the case witlr the NOT, most commentets agree that security considerations

mako it advisable for the Commission to continue to protect CEII. A few commenters,

however, maintain that such protection is either unaecessary toprotect the public or

outweighed by the benefits of making the ipforination available: Some contend that CEII

will be of little use to terrorists,20 an assertion withwhich somecommentezs specifically

disagree^t Some comnieuters believe tlrat the NOPR did not adequately take into

account the value of making information such as CEII available to the public, and

tsld. at p. 58001, 32,564 at p. 34,550.

19Id. atp. 58000; Q 32,564 atpp, 34,547-48.

as^ Amffican Library Association at p. 2; Lydia Olchoff at p.1; Reporters
Committee for Brcedom of the Press and the Society of Environmental Joumalists
(Reporters Committee) at p. 3.

z1E e. GEPower Systems Energy Consulting (GE) at pp. 2-3.
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specificallythemedia:22 Onecommentercontends,forexample,thatthemediahas.used

such information toexpose safety hazards in pipelines.23

12. The Commission remains convincedthat theresponsible course is for it to protect

-CEII. The argumeats that suchprotection is unnecessary are speculative and

unconvincing. For instanee, one commenter points to an estimate that seventy percent of

infrastructure attacks come from insiders as evidence that CEII is unlikelyto aid an

attack,14 while another states that "the possibility that terrorists will study government

recordsand take advantage of perceived weaknesses is speculative.i25 The Commission

is not prepared to stake thepublic's safety on this reasoning. Accordiug to the National

Infrastructure ProtectionCenter, the energy sector is considered one of the most

attractive terrorist targets.26 According to media reports, the FBI identified"nniltiple

12E, Ameriean7.ibrary Association at p. 1; QMB Watchztp-1, §.

23Reporters Conimittee at p. 3-4. The Commission does not, however, have
jurisdiction over pipeline safety issues, which belongs to the Department of
Transportation. Seg 49 U.S.C. Chapter 601.

24American LibraryAssociation at p. 2.

zSReporters Committeeat p. 3.

269^e National Infrastructure ProtectionCenterF.dvisory 02-007 (September 10,
2002) (identifying most attractive targets as transportation and energy sectors and
"[fJacilities or gatherings that would be recognized worldwide as symbols of American
power or security.") The National Infmstructure Protection Center's mission is to serve
as the United States government's focal point for threat assessment, warning,
investigation and response for threats or attacks againsteritical infrastructures, including

(continued...)
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casings of sites" where users routed throughswitches in Saudi Arabia, Indonesia, and

Pakistan examined"emergency phone systems, electrical gcneration and transmission,

water storage apddistribution, nuclearpowerplants andgas facilities."' Where

vulnerable areas exist, the Commission believes itsresponsibility is to reduce risks rathe:

thaii to wait for proof that an attack is imminent or even likely.

13, The Commission also isunconvinced that the generai public's needfor

informarion:waffants the risk of disclosure of CEII. The "need to know" has never been

absolute: the FOIA itself recognizes this principle by having nine exemptions, and the

NOPR proposed to donothing more than rely upon FOIA exemptions in withholding

CEII:28 The Commission received no convincing arguments in response to the NOPR

that there are practical benefits from public availability of CEII that would outweigh

possibledangers&omattacksonenergyinfrastructure. Furthermore;thisrulemalangis

intendeil to provide an avenue for disclosure in instances where there might be some

banefit. The Commission has attempted to sirike the best balance possible between the

benefits of information and the protection of people andproperty.

26(...conYinued)
energy and water systems.

A01.
27See The Washin on Post, Cyber-Attacks by Al Qaeda Feared. June 27, 2002, p.

2s67 FR 57994 at p. 57996, FERC Stats. & Regs. ¶ 32,564 at p. 34,541.
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B. Legal Authority to Peotect CEII

14. In the NOI that initiated this rulemaking, theConvnissioninvited comments on

statutes that nfight affect the Commission's ability to protect CEII. The FOIA was

idenHfied as the statute that couldmandate disclosure of some sensitive infornration.

After receiving comments from many commenters, the Comttiission set out its view, in

the NOPR, that one or more of several FOIA exemptions wouldmost likely apply to

CE11;2Anamely: (1) Exemption 2, which exetnpts"records related solely to the internal

personnel rules and practices ofan agency";30 (2) Exemption 4, which protects from

disclosure"trade secrets and commercial or financial infonnetion obtained from a person

and privileged or confidential";at and (3) Exemption 7, which protects fromdisclosure

certain law enforcement information, including information the disclosure of which

might jeopardize apetson's lifeor safety.32

15. Most commenters agree with the Commission's belief that one or more of these

three exemptions would apply to CEII;33 and the Commission adopts the analysis in the

"Id. atpp. 57997-800, ¶ 32,5G4 atpp. 34,542-46.

3a5U.S.C. 552(b)(2).

315 U.S.C. 552(b)(4).

3a5 U.S.C. 552(b)(7)(F).

33E g, American Electric Power System at p. 1; Duke Energy Corporation (Duke)
at p. 7; Edison Electric Institute (EEI) at pp. 6-7; Southem California Edison Company

(continued.:.)
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NOPZ; to support itsdecision here 36 Some, however,eitherexpress concems about the

Commissioa's analysis of one or more exemptions. or outright disagree: with that

analysis.35 A few conimenters asseitthat the Coiumission'was somehow overriding the

FOIA3bby oreatiug an "exira-legal category of protected information,"32 ot by making

CEYI non-tequcstabie uaderthe FOIA.3s

16. Thecomments as5erting that the Comnrission is sonielipw attemptitlgto abrogate

or ciicurnvent the FOIA reflect a-fUndamental tnistmderstanding of this iolemakiing. The

Conrmission expresslyacknowledged in the NOPIt itscontinuingobligation to comply

33(...confinued)
($CE) atp.,1Q; Southem Company Services, Inc. (Southem)atp. 2; Washington LegaI
Foundation and Public Tnterest Clinic, GeorgcMason Univarsity Se$ool of Law
(Washington Legal Foundation) atpp. 5=6,

36Fos the putilic's convenienee; the Coromission's POIAanalys9sisreiterated in

P.ppendix B.

35 Ee.. Flydropowsr Reform Coalition(HRC) at p. 3; Massachusetts Energy
Facilitieg Siting Boatdat p. 3; Nafiotial Assoeiation ofRegulatory Utility Comnrisaioners
(NARUC) at pp. 3; 7-10, 12-15; OMB Watch atpp.4-6; Reporters Comntittee at pp.2,
4, 7; joint comments ofthePublic LJtilitiesCommissionnf Ohio, theMiclugan Public
ServiceCommissionand the Oldalioma Corporation Commission (States) atpp. 3, 7-10,
12-17; Whitfield $ussall Associates atp: 8,

3601v1B Watch at:pp.4-5; Reporters Committee atpp. 2,7.

37Aiixerican Li'bkary Association at p. 2.

3sOMBWatch at p. 4.
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withtheFOIA.39 Tliisruledoesnotexemptany:infotmationfromdisclosureunderthat

statute unless it fafls witltin an existing exemption, abrogate in any way the right of any

person to submit a request under the FOIA, ormakeany document or category of

docuntents non-requestable or otherwise not subject to tlte F41Ie1. It is not the function

of this nile to make any document unavailablethatwould otherwise beavailable absent

this rmlemaking. Instead, the puepbse of this ralemakingis to establish amechanisvifor

mskiugavailablecertaincategonesofdocumentsthatwouldotherwisebeuuava' wbe:

17. The discussion of the FOIA exemptions in the NOPR,.reflects the Commission's

view'that a re-evaluation of information access policies, including analysls of the.POIA

provisions, is d'rctated by the changed undetStanding of safetyissues resultmg&omthe

9/11 tragedy.40 Thatre-evaluationwould beneeded regardless of any regulation

goverbing access to CEII. It becomes relevant fiere as a part of the reasoning behind this

rulemaking, but it should not lieinistakenfor a deterrnination as to whethetany specific

pieceofinfomiationis:aecessibleundertheFOIA. A FOIA requester has a right to

receive:an indi0idualized determination based'on the document(s) requested. The

Cominissian has nottnade, and cannot properly ntake, generic tleterminations as to

whether POLA exemptions apply. Accordingly, specific argumeuts with respect to

3967 FR37994 atp. 57996, FERC Stats. & Regs.¶32,564 at p. 34-,541..

491d. atpp. 57996-800,1132,564 at pp. 34,541-46
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Exemptions2, 4, and7 addressed inthe NOPR;61 andraised again here,42arebest

resolved in the context of particular FQIA requests,where spbmitters have the

opportunity to enumeratepotential competitive harm associated with release; and where

the Commission can evaluate the liartri of releasing that partioulsr infottnadon. For

purposes of this rulemakiug, however; theCommission continwes to believe that the

types of information 1tlias identified as CEIIare exempt from diselosure under the

FOIA.

18. Asaseparatematter,somecommentersraiseissuesconcerningtheCommissioa's

expeziencewith Exemption 7and question whetherit applies outside the context of

criminal investigations.43 In particular, OMB Watch wonders how the Commission

could have removedfimn putillc access tens of thousaflds of documeuts onthe basistliat

they were compiled for law enforcement purposes and asks whether the Commission

ever relied upon Ezempfion 7 prior totlie 9/11 attack.44 With respeet toOMB Watch's

first argument, the Comfnission did not rembvethousands of docomentsfrompu8lip

ata

42Eg„NARUC atp.12; States atp. 13; OMBWatchatp. 5; Whit$eld Russell
Associates atp. 8(]xatmresolting fmmterrorist attacks would not eonstitute cotnpetitive
harmunderExemption4); Reporters Committeeatp. 7;OMB Watchatp,6
(information thatwas previously public is notprotected under theFOIA).

436.,_g,. OMB Watch at p. 7; Reporters Committee atp. 6.

°dOMB Watch atp. 7.
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access in October 2001 based on Exemption 7. TheCommissionremoved thembecause

they fitwithgt certain categories of doaumentsthatwere identified aslikely to contain

informationlliat could ¢e hanmful in the hands of terrorists. The Comniission did not do

a docurnent-by-docnntent review of these docunients to detennine whether they

eontainedinfoimatton exempt from diselosure under the FOIA. In response to OMB

Watch's second point, the Commissionhas relied from timeto time on Exemption 7 prior

to 9/11: ts More to the point, it has long been recognized tltatExemptiou 7 applies to

civilas'well as oriminal law enforeement.A6 OMB Watch isJikewisemistaken thatthe

Commission wiE claimthat allinfoimation it collects eonstitutes law enforcement

infonnation:47 The Commission Las no sµch intention because it recognizes that

Eisemption7 doe.snotprotectall law enforcement infozmation,but only eeitainlimited

45A review nf tiieCommission's Annual FOIA reports forFY 199$ through 2001
indicates thatthe Commission relied on Exemption 7 in Fiscal Years 2001 and 1998,
specifically citing exemptjon 7(A) eight times, 7(B) two times, 7(C) threetimes, 7(D)
twotimes, and 7(E) five.times duripg those two fiscal years. The Commission also relied
on Exemption 7(F) more recently in modifying its ptacticeof making theentizety of
FERC Form No. 715 avaitable to thepublic. -Se& Order on Tteatment of Infom3ation
Collected in For,rrm No. 715, 100,FERC $ 61,141 (2002).

46E,&„Detroit Fme Press. Inc. v. DOS. 73 F.3d93, 96 (6th Cir. 1996); 'liams
v. IRS 479 F.2d 317, 318(3rd C.Sr. 1973).

5= ONIB Watch at p. 7.47.
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types, such as information the disclgsure of wllich mghtinterfere with enforcement

praceedings or endanger thesafetyof an individual.41

19: Some cotnnrenters raise administrativeissoes. Theyassert, for exatnple, thatthis

rulemaking willimproperly remove fumctionsfrorn qualified "accessprofessionals," and

that the Commission has not adequately explainedwhat qualifrcations the CEII

Coordinator must possess 49 These concems aremisplaced. Asstatedatiove, FOIA

requests wiD continue to beprocessedaccofdingto the Conmiission's establishedFQIA

procedures and the Commission's FOIA staff. The Commission's goalin appointing the

CEIIOoordinatorwilt be the same as its gqal inassigningstaff:to handle FOIA tequests,

or for thatmatter all of its staff: to ensure that employees arequalified and ptoperty

trained to bandle their appoiuted responsibilities. Moreover; as explaiued below in the

discossionon the usc of a CEII Coordinator, the Coordinator tviA be free and indeed

encouraged to consult with the staff ^vho providesadvice and recommendations on FOIA

responses.

20. Some cornmenters ask.wlietLUerthe Commissionwill automatically¢ransfera

FOIA request to the CEII Coordinator if it turns out thatthesequested information is

4'5 U:S;C.552(b)(7).

44OME Watch at p. 7; Reporters Committee at pp. 4-5.
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CEII.so Theansweris,generallyno. IfarequesterfilesaFOIArequestanddoespot

follow the procedures forseeking access to CEII, the request will be handled as a FOIA

request and, if the requesked infonnation is exempt from disclosure, it wI71 bewithheld.

The requester will, however, benotified thatthe informatiop, although exempt from

diselosure ivtdet the FOIP4 niay be accessible under the CEII procedutes. If the

requester seeks access under both the FOIA and CEII procedures,Conttnission staffwill.

coordinate the response.

21. The Commission received conunents questioning whether autilitymustclaim

CEIIstams for infoimation.in otder for it to quality for protection under Exemption 4$1

The inforwation either is or is not CEII. Thus; aclaim that information is CEIT is not

necessary foithe infomtation to qualify as such. For the samereason, a claim that

information is CEE will not necessarily qualify it as CEII. Accordingly, asobmittex's

ability to plaim protectiqn under Exemption 4 inparticular is not and cannot be,

conditioned on a claim of CEII status. Information may qoalifyfor Exemption4

protection and not be CEIf, just as infonnation:may qualify fo; CEII protection apdnot

fit within Exemption 4, as long asit fits within another FOIA excmption.

22. As stated above, the Commission recognizes that it is bound by the FOIA. Where

the FOIA affords ceitain right5ko submitters of infonnation, the Comniission remains

5aNARUC at p.24',States at p. 24.

s1NARUC at,p:13; States at p.14.
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obligated torecognizeThose rights, just as it.remains obligated to recognize the rightsof

FOIA requesters: Nevertheless, if a utility fails taclaim CEII status for infannation that

wouldqualify asCEII, the risk that the infonnation willbe disclosed isincreased beoause

ConunissiRn staffmaynot become fp1lv awareof the dangers of disclosing it

Commissron staff will endeavor to identify CEII inprocessing requests,including

informationforivhichsubmitters have not claimed CEII status,but proper

determinationsaboutwhat information should bereleased undec the FOIAwillbe casier

to make where subaptters identifyinformation they believe to constitate CEIi.

23. Finally; so3nerequesters express coneern whether theCotpmission willprovide

adequate information about decisions notto disclose CEII; including infotmationthat

'would allow requesters to challenge clainvc of competitive hann.52 Determinationaof

competitiVeharmwould occur as part of the FOIA process andwould be subject to

existingFOIA procedures. The Commission informs a FOIA requester of the reasou(s)

for withholdinginformationandthe requester may appeal that deterinination to the

Comruission's General Counsel and ultimately to a United States DistrictCourt.53 This

rulemaking makes no ¢hanges to thatprocedure. Wheieinforniation that is exempt from

disclosure uuderrhe FOIA is found to be CEII, as noted, the Commission will so notif}+

the requester.

Si3VARUC at pp. 2M4; States at pp. 24-25.

s318 CFR 388.108(c)(1), 388.110 (2002).
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C, De6nitiou of CEII

.24. T1teNOpRproposed to define CEII in sestion 388.113(c)(1) of the Commission's

regulationss4as:

infoiniation about proposedor existing critical infrastrocturetbat: (i)
Relates to the production, generation, irausportation, transmission, or
distribution of energy; (ii) Could be useful toa persou.iu planning an attack
on critical infrasttvcture; (iii) Is exempt frommalldatory disclosure under
the xreedom of Infcrnxation Act, 5 U.B.C. 552; and (iv) Does notsimply
givetbe Iocation of the oritical infrastroctmo.$5

This definitiondepartedfrorn the prior policy in tbatit coveredproposed facilities as

well as existing facilities, and in thatit excluded from the definition of CEIIinfomiation

regardingthe locationof the infrastracture. The majority of conmientsregarding the

proposed CEII defmitioninvolve the meaning of "critical infrastructure," the exclwsion

of locatiod.inforniation, and the inclusion of infqrmation about proposed facilities.

1. Del'mition ofCrittcal Infrastructure

5418 CFR 388.713(o)(1)(2002).

s567FR 57994atp. 58000, FERC Stats. & Regs. ¶32,564 atp, 34,548.
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25. AcrucialelementindefiningCEIIisdetemiiningwhatqualifiesas"critical

infrastructure." The NOPR proposed to defiae critical infizstructure as:

systeins and assets, whether physical orvirNal, that are sovital to the
ilnited States that the incapacity or destmction ofauch systems or assets
wouldhave a debilitating impact onthe security, national economic
security, nationalpublic health or safety, or any combination of those
mafters:56

'1Le NOPR proposeddefinition of cr[tieal.itifrastructure was taken duectly from tlie USA

PATRIOTAct(Act),S7 Inproposingthatdefinitiov,.theCommissioaltelievedtliatall

components of the energy infiastmcture would qvalify as critical infrastrocture based on

afinding in the Act that"[p]rivatebusiness, govetmnenk and the national aeeurity

apparatus increasingly depend on an interdependent network of criticalphysical and

infomiation infrastiuctmes, includiag[eleconununicatfons,energy, financial services,

water andtraAsportation secton;."

26. SomecommentersagreewiththeproposedCEIIdefiuition,with.EEIaotmgthat

"[e]lechicity is an essential public service that sustains public health and welfare,

including ... theprovision of powerfor heating and air conditioning, water supply,

streetand building, bospital. services, food storage and processing, computers, and other

electrical equipment," and assuch,is vital to theaation's healtli, secuiity, aud

56Ld at pp: 58000-01; 132,564 at p. 34,548.

s'Pub. L. No.109-5fi.
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economy.gs Other commenters, howevor, are conoerned that;hc language couldbe,read

to extend CEII coverage only to very large or "vital" projects. For example, theInterstate

Natura]Gas Associatioa of America (INGAA) requests that theCommission revise the

defmition of "critical infrastructure" to include "all facilities used in the production,

generation, transportation, transniission, or distri'bution of energy."9 Conversely, the

HRC recommCnds that the Commissioti consider "only certaiudocttitieatsoflug'h-risk,

highpriorityoases to be available for CEII protections:"a0 Some cocnmenters

recotnmendthat the Commissionleave it up to theiufrastnzcture owner to deterasine

whetheritsproject qualifies as critical infrastructore,63while other commenters voiee

concernthat the definition of CEII is too broad.d2 In this regard, ReportersCommittee

states tliat "jb]y defining CEII in a way that can have all major energy infraatntcture fall

under tlieCEII rubric, FERC maxin'iizes the control it tnaintains ovet infotmation."63

38P.EI at p. 2.

54INGAA at p. 3.

61HRC at p. 5.

6i& g„ MidAmerlr,an Energy at p. 3; National Grid USA at p. 5.

62E,g,,l°IRC at p. 4; ReportersCoinmittee atp.8; Society of Professional

Joutnalists at p. 2.

63Reporten;Conunitteeat p. S.
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27. No matter howbroadly or narrowlythe ConvNssion defines critical iufrastmcture,

in order to qualify for protection asCEII, the information must beusefal to terrorists in

planning aii attack, be exempt from disclosure under the FOIA, and not merely give the

location of the infiasta'acture:This effectively ]imits the scope of CEII protection.

Moreover, the Cotnniission does not want to define CEII in an ambiguous way that will

invite disputes over which facilitiesare covered. The definition ofcritical infrastructare

should encompassall facilities and components of facilities; not justfacilities above a

certainthreshold, Sventhoughaprojectmaybesmall,destrnctionoftheproJ ectcould

have serious consequences, particularly where it is part of a larger overatl system, Itis

also important to the Contmission that computer systems tliat control or are patt of the

eaergyjufrnstrocturearecovered. Therefore,thefinalruledefinescriCicalinfrastnteture

in new § 388.113(c)(2) of the Commission's regulations69 as "existing and proposed

systems and assets, whether physical or viriusl, the incapacity or destzucfion,of which

wouldpegatively affect security,ecouomic security, public health orsafety, orany

combination of those matters:"

2. Informatiun Bn LocaBon of Facilities

64 See new 18 CFR 388.113(c)(2).
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watlant protection.68 Still others contend that infoimatioit above a certain level of detail

should beprotected,69for example, "locationof keycommunication facilities, controi

centers, and switching facilities,"70 and information that 'SdentSfies major transmission

interconnections and other systemoomponents:"71

29. The Commission has considered the eommenters' arguments and suggestions

especially)vith respect to protecting information that mayotherwisebe available to the

pubfic. For this purpose, a check of the Intemet revealed that same of the information

that had beenremovedafter September 1I is onceagain available. For instance, the

International]VuclearSafety Center currently has interactive maps available onitsweb

asRg,pJMloterconnection (PJM) atp. 2, SCE at p. 5. For its part, INGAA, an
advocate of proteeting location information, concedes "[t]o the extent that maps and/or
locationinfoimation ate:generally aad teadily available to the public and contaitt only
non-detailed information ofthe location of energy facilities [such as state-or cquuty-
level maps]," such infomtation could be excluded from the defnution of CEII. INGAA

atp, 8.

69Ee. GE at p. 6 (location of certain types of equipment; such as "phase-angle
regulators or critical FACTS devices" should be protected); MidAmeriean at p, 6;
National Hydropower Association at p: 5(protectinformation ttiat provides "details of
the sensitive parts of fAcititics'); North American Electric Reliability Counpil (NERC) at
pp. 4-5(piotect "detailed network topology mapsand the details of thc interactions
perfolmedby Supervisory Control and DataAOquisition (SCN3A),and Enetgy
Management Systepis(EMS)"; Northwest Natural at p.5("assumesthat medium to
highty detailed facility locatiorrmaps" will be protected); PG&E at p. 6.

71BPAat p. 4.

"^National Grid USA at p. 3
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site,,I and the United States Geological Survey lists a variety of maps for sale, including

7.5 nlinutes maps.73 Although someinformation, such as the^DOT pipeline maps have .

not beearestored to publicaccess,the Commission.believes thatt$ere are publicly

available soutces that would enable atetrorist to locato most.energy infrasjtucture.

Without furtlier guidance from the Congress or theAdministration, the Commission is

reluctant towithhold frnni public access location information that is otherwise available.

30. The Commission concludes nevertheless thatthere is some "location" infotmation

thatdoeswan•antprotection as CEII. The Commission intends to releaselocation

inforntation generally needed toparticipate in the National Environmetital Policy Act

(NEPA) process, while protecting information containing tecli^nical details not usually

neededbymost NEPA partieipants. Accordingly, the Conunission consideYathe

following types ofgas and hydropower location iuformatiob as outside the definition of

CEII: (1) USGS 7.5-niinutes topographic maps sliowing thelocation of pipelines, dams,

or other abovegroundfacilities; (2) alignment sheets showing the location of pipeline and

aboveground facilities, right of waydimensions, and extra work areas; (3) drawings;

showing site or project boundaries,footprints, building locations and reservoireztent;

and

72 .See http://www.inse.anl:gov/pwrmaps/map/world_map.php.

73 S ee http:l/niapping.usgs.gov/digitalbackyard/topobkyd.htnillf5,
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(4)genera]locationmaps; Inordertoallevietecommenters'concernsaboutmakmgthis

information-so easily available, the Co7nmission instructsfrlersto segregate this non-

CE1llocaGoninformation into a separate volumeor appendiz;label it clearly"Non-

InternetPublic,"andsubmititwithinstrnctionsthatitnotbeplacedontheIntemet.^a To

tlreexteat pert35.issible and practical; the Commission will adhere to those instructions,

but the information will still be publicly available through the public Referenee Room.

31. Conversely,theCotnmissionconsidersthefollowinggasinformationtoqualifyas

CEII because it provides more tlian just location: (1) diagrams of valve and piping details

atcompressor stations, nteter stations, LNG f8eilities, andpipeline intet'conuections;

(2) flow diagramsand other drawings or diagramsshowingsimHardetails 9uch as

volumes andoperating pressures likethose foundin Exhiblt Z3; (3)environntental

resource reports for LNQfaciGties;: and (4) drawings matching labels with specific

buildings at the site, g,g„ central gas control centets or gas control builoings.

32. Sin(ilarly, examples of hydropower location-related information. tliat the

Commission considers to be CEII include:, (1) general design drawings of the prineipal

pioject works (e.g, plan, elevation, profiie, and section oT datn and powerplant), suchras

thosefound in ExhibitF; (2) maps of projects (including location of pro}eetworks with

74Until instroctedotherwise, filets rnayaot submit non-Internet public documents
thr'ough the electronic fil'nig process: Document submitted thmugh that process are
automatically placed in publicF'ERRIS, and are visible on the Intemet.
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tespect towater bodies, permauent.monaments, orother structures that can be notedpn

the map and Lecogaized in thefield), such as those found in Exhibit G; (3)drawings

sliowing tecbnical details of a project, such as plans andspecifications, supportingdesign

reports, Part 12 independent consultant reports;7$ facihty details, electtical transmission

systems, and communica$on and control center informatlon; (4) locations of critical or

vulnerable components of ihe project; (5) innundation infoimation; and (6) global

positioniugsystem (GPS)coordinatesof anyproject features (precise surveyedor GPS

coordinates at or above two decimal points of accuracy of equipment and structures).

33. A filing such as a license or certificate application could contain a variety of

informationfalling into oneormore of the following cAtegories: public, non-Iritemet

public inforniation, nonpublic CEII, and other nonpublic privileged. lntfiat case, tlie

prer[ed method of filing wouldbeto segigregate eacfltype of infomiationinto-sepatate

volumes orappendices, each clearly marked with the appropriate beading,;and with a

cover letter explaining the treatment each volume/appendix should receive as follows:

* The public volume/appendix:should be marked "Public;" althoughpulilic
is thedefaulttreattnent foruvmatked documents

* Thenon-intemetpublic volumelappeadix containing non-CEII location
infoimation should be marked "Non-laternetPulilic"

75See 18 CPR Part 12,Subpart D.
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* The CEIIvolurnelappendix should be. marked "Contains Critical Energy
In$astmcture InfQr.mation -I)o NotRelease;" in accordance vvith
§ 388.112(b), and

* Any other nonpublic privileged volumes/appendices ahould.bemarked
"Coniains Privileged Iiifotination -Do Not Release."

Filers should note that any filingcontaining non-Intemet public, CEII or ot.her privileged

infonnationcurrently may not be sabmitted usingthe elech'ontic filmg process.

34. The electric-transmission grid-:differs from dams and pipelines inthat the.

Comnission does notliaave regulatory tesponsibilitiesover the siting or licensing of these

facilities. Therefore, the Commission is not cliarged withgonducting the NEPA reviews

on these faciliries. For tpat reason, there is far Iess need for the public as a whole to have

unfetteredaccessto locationinfoixnation subinitted to the.Commi.ssron regarding the

electric:grid SomecompaniesstatethatportionsofFERCFormNo.715,Annual

TransfnissionPlanning and Evaluation Repott, should falloutsicle the definition of CEII

because it is location mformation.76 The Commission disagrees. Certaiuutformation in

Eart 3 of FERC FonnNo, 715 isnot intendedprimarilytoidentifythe location of the

facilities, but rather to show the interrelationship of facilities. Therefore, the

C'omniission considers Part 3 trausmission system maps anddiagrams used by the utility

for tmnsmission planning to beCEII.

76P. e. CommonwealthAssociates, Inc. at p. 2; Whitfield Russell Associates at
p. 8.
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3. InformattonRegardingProposed Facilities

35. In the NOPR, the Commission ieversed itsearlierpositionthat information

relating to proposed facilities sbould not be treated as CEII :77 As noted in the NOPR,

"[t]he ntajor concern initially aboutwithhotding informationabout proposed projects was

that people ailght not be able to participate effectively in the National Environmental

Policy Act (NEPA) process."7s ?.Serthe Policy Statementwas issued: in October 2001,

the Con7tnission treated information that identified location of existing, certificated or

licensed facilities as CEII. Itrecognized that it would be nearly impossible for people to

participate effectivelyin:the NEPA proceag without access tospecific information

regardingthe location ofthc proposedfacility, tliearea it affects, and the resou4cesit

impacts. For thatreasory the Poll.ey Statement contemplatedflte release of CEII

regarding proposed facilities, aud then the protection of theinformatipn as CEII oncea

certifiqateor license was issued.79 This resulted in a fairly cumbersomepiocess and

raised the concern that apattentterrorlst couldcollect CEII-type information onproposed

projects and then usc'that infortnation to causeharm to the project and thepeople living

and worldug in its vicinity once it wasbuilt

"67 FR 57994 af p. 58000, FERC Stats. & Regs. ¶ 32,564 at p. 34;548.

7sld.

796fi FR 52917 (Oct. 18, 2001),.97 FERC ¶61,030.
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36. In theNOPR, recogni zing the inconsistency in this approach,the Comn?ission

xevised thePolicy Statement to iestrict access to detailed technical infonnation t'elating to

proposed facilities, wkdle. at the same time ievising the poGcy to cease protecting location

infonnation as CEII.sa Themajority of eommenters approve of the decisionto include

proposedfacilities," with onlythe HRC explicitly disagreeing.82 As explaincdin the

NOPTt, the Commission believes thatas long as basic location information isnot treated

as CEII, protection of other sensitive iufomrationabout proposed facilities wi717te7p

protect theiuftastructurewithout iaterfering with the NEPA process." For example,

most NE1'A commenters wxll want taknow the locauonof a proposed pipeline and the

footprint of aboveground facilities, butfew will need diagrams of valve and piping

details; or flow diagrsms,. or need to know which building wlllhouse 8ecutityand which

onewilihousethecomputeroperdtiooscenter. Thosewhodohavesucihaneedmayfile

so67FR 57994 at p. 57995, FERC Stats. aud Regs, ¶ 32,564 at p. 34,539.

srETs.. EEI at p.9; Industdals(ProceSsGas Consumeis Groop, AmeiicanForest8c
Paper Ass'n; American Iron &Stee1 Institute, Georgia lndustrialGroup, Florida
Industrial Gas Users, Industrial Gas Users of Florida, and United States Gypsum
Company) at p, 4; JNGAA at p- 4;National HydtopowerAssociation at p. 5; Southem at
p. 3; Washington Legal Foundation at p. 2; WilGston Basinatp.. 4.

"HRC at p,4.

83 Sce 67 FR 57994 atp. 58000, FERC Stats. & kegs. ¶ 32,564 at p. 34,548.
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a request for that information using the CEII request procedures in new § 388.113(d) of

the Commission's regulations.84

37. Duke Eirzergysuggests that the Commissiouclarify thatthe definitionof CEII

exteadsto "eomponentparts of suoh systems or assets or. . . formal proposals to create

snchsystems or assets includmgcomponentpartsthereof,"s' voicing concernthatthe

requirementthat theinfrastructure bevital to the nation's health, security, aud econonty

"presupposes that the `in8mtructure' in question is alreadyin plaee," effectively

excluding information'about proposed facilities.86 As discussed above, the Commission

is changing the defmition of critioal infrastrueture in new § 388:113(c)(2)of its

regulations87 to encompass "existing and ptroposedsystems andassots, whether physical

or virtqsl, the incapacity or destruction of which would negatively affect security,

economicsecurity,publichealthorsafety,oranycombinationofthosematters." Tlus

reviseddefnutionrnakes it clear that information regarding proposed facilities may be

protected as CEII:

D. Requester's StatusandNeed for the Information

84See uew 18 CFR 388.113(d).

s'Duke Energy at p. 12.

a6ld. atpp.10-17.

87Sce new 18 CFR 388.113(c)(2).
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38. The NOPR proposed a procedme that would not restrict CEII to certain types of

applicants, but wouldtake an applicanPs identity and need into account.as A person

seekingaccess to CEII nnder proposed § 388:113 would be required to submit

information about his identitq and need for theinformafion.89The NOPR emphasized

the importanceof intervenors,:landowners andotheT persons being able toparticipate

meauingfally in Commission proceedings .a The Commission also expressed its belief

that maiket participantswbo are not participantsin proceadings would beatile to access

necessar,ginformation; either under proposed ^§ 388.113 or tbrougli othef means, such as

the Open Access Same-time Information System (OASIS)." The NOPR also proposed

to petmit owners andoperatorsto get inform9tion about their own facility without the

need to file a request under the CEII process, andto require ageuts of an owner/operator

to obtain information fmin theowner/operator.'2 The NOPR pointed out that these

requirements would have no application to FOIA requests,A3

ss67FR 57994atp. 5800 1, FERC Stats. &-Regs.13,2,564 at p. 34,549.

ssId. at p. 58001, ¶ 32,564 at p. 34,550.

9aId. at p: 58001, ¶ 32,564 at pp. 34,549-50.

9?Id.at p. 58001, ¶ 32,564 at p. 34;550.

921d. at p. 58001, ¶32;564 at pp. 34,549^-50.

"Id. at p. 58001, 132,564 p. 34;549.
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39. Several comnmenters express concemoverthe ahility of energy market consultants

and other participants to obtain data thatis importantto efforts to expand the energy

infrastructure and develop neFVeaergyresou;ces.94 Among the concetnsisthe

possibility that tcansmission ownets tnight restrict access to CEII iu an unfair manner so

as to d.eprive somemarket.participants of the abilityto conduct needed research.45 Some

coannenterssuggest thatthe Commission adoptamethodofpre-qualification formarket

participants who are notpartlcipants,in.Commissionproceedings or include consultants

sndottierm.uket participants in a list of categories of CEII users who woul Ad be permitted

access.96

40. The procednresproposed in theNOPR were intended toprovide access toCEI1 to

requesteis with legitiinate need for theinformation.97 Generally speaking, market.

participants s8eking to develop new or.expandedenergy resources would present such a

need. Cartainly,continueddevelopmentofenergyinfrastructureisoueaspectofthe

nation's defense against attacksupon that infrastructure. TheCommission prefers to

praceedan a case-by-case basisratlier thancreattrig categories of "pre-app,roved" users,

9aE e•' BPA Power Admiuistration atp. 5;Pace Global Energy Services atp. 3;
Reliant Resources, Inc. (Reliant)at pp. 2-4.

95", Reliant at pp: 4-5,

96Lg, Pace Glohal Energy Services at p.3; GE atp.4; Reliant at pp.4•5.

9767FR 57994 at p. 58001, FERC Stats. & ltegs. ¶ 32,564 atp.34,550.
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becausesuch an approach is better tailored toensuring that inappropriate users do not

gain access to CEII. The Commission undesstands that extensive delays in obtaining

data could hinder developatentof energy resources; and bas no intendon af allowing the

CEII proc.ess to resultin anyundue delays inthe processing of facilities apphcations. In

addition, once the CEII Coordinator has approved access toCEII on the part of a

partienlarrequester on a few occasions, subsequentrequests by the same requesterfor

similar infonnation should, in mostcases, requue less tinx toprocess.

41. One matter requ'ves clarification. AsNational GridUSA points out,9s

owner/operators often zre co7pozations that can act,only tl7rough agents. The reference to

"agent ortepresentafive" in § 388.113(d)(2) of theCommission's regulations99 is not

intended to refer to employeesnr officials ofanowner/operatoi: They would be covered

by § 388.113(d)(1) of the Conunission's regulations.t" That subsection has been

clarified accordingly.

E. Veriticationand Access Issues

1. CEIICoordinator

9sNational Grid.USAatp. 9.

49-See 18 CFR388.113(d)(2).

tosSee 18 CFR 388.113(d)(1).
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42. Most commenters approve of the creationpf a CEII Coordinator positionlol with

some indicating that the agency was bettersuited to respond to requeststhan the

industry.tQ= However, a few coinmenters befieve that owuers, operators;and applicants

shovldhavemoreofaroleingrantiugaccesstoCEII. Forezample,theNational

Hydropower Associationrequeststhatthe Commission amendthe rpgulations to permit

owners, operators, and applicants to, serve as CEIICoordinator in some circumstances,103

andEEI advocates thaf submitters of infoi5uatton be able to object to intervenor requests.

forCElI.tO° TheCommissionbelievesthattheNationalHydropowerAssociatioa's

suggestionwould impermissiblyinterfere withtheConmUssion's admiqistration oft5e

°pmgram:: EEI's suggestion, however,is consistent with the proposed CEII Coordinator

process, which is adopted here. Acoordingly,.vnder § 18 CFR388.112(d) of the

Coivmission`s regulatious; -05 subnritters are given an opportunity to comment on requests

for CEZIthat tliey submitted.

EEI atpp. 10-11; Eleetiic PoWerSupply Association (EPSA) atp. 4;
Industrialsatpp. 3-4; IN(}AA at pp.5 and 7; lvtid.4merican at pp. 3-4; National
Hydropower Association at pp. 3-4; NERC at p. 3; Washington Legat Foundation atp. 2;
Whitfield Russell Associates at p. 9.

tsZ 'E,E.. Ataerican Electric Power at p. 1; Industrials at pp. 3-4; Reliant atp, 5.

m3lYational Hydropower Association atpp. 3-4.

t6aEEI at p. 14.

res18 CFR388.112(d).
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43. AtIeast one commenter, Reporters Committee, disagrees with the establishment of

a CEII Coordinator, voicing concern that the proposed.process removes access decisions

Irom the hands of experienced access professionals andpernuts the agency to avoidtlte

FOI;S tinie limits rs6 As discussedaboVe inparagraph 18, the CEII Coordiaatar will

have accesstoAre same pmfessional staff who evaluate and draft recommended

decisions on FOIA requests, so that eXpertiaewillbe utilized. Also, the timeframesset

out in new §:488.113(d)(3)(i$)of the Commissiou's-regulation8t07 for the CEII

Coordinator to process a request.arethe same as provided by the Commission's

regulationsforprocessingFOIArCquests. Tobesure,missingtlteCEI.Ideadliues.does

not have the8ame legal'. implications as missingthe FOIA deadlines.tss Nevertheless, the

Commission is committed toprocessing iequests for CEII as timclyas possilile as if it

were underthe same tegat. obligations as imposed-under theFOIA. Also, of course, if a..

requester i& coneerned abourthe tuning for a CLII response running beyond the FOIA

1seReporters Committee at p.4.

10718 CFR 388.113(d)(3)(iii).

108AFOIA requester may freat an agenc}?sfailufe to respond within the statutory
time limit as constructive ex)taustion of administra6veremedies; and ptoceed directly to
court without first filingan administrative appeal: ,$m 5 U.S.C. § 552(a)(6)(C)(i).
Normally; arequester must filo an administrative appeal priorin order to exhaust his or
her administrative remedies prior to filing in court. See Stebbins v. Nationwide Mutual
ns. Co., 757 F.2d 364, 366 (D.C. Cir. 1985) curlam).
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statutory time linuts, the requester always has theoption of filing a FOIA request aud

seeking access uuder that statute.

44.: CertaincommentersrequestclarificationofSheautliofityoftheCoordinator.

Southembelieves thatthe NOPR didnot make:it clear thatthe CEII Coordiaatorhas the

authority to make determinations ofwhen^infotmation qualifiesas CEII. The

Comnvssion agrees tliat the proposed version of § 375,313 of its regulatiqgs109 did not

specificallydelegatethis authoritytothe Coordinator. Thefinalrulerevisesproposed 18

CFR 375.313 to add:thisdelegafion, and includes language innew § 388.113(d)(3)(ii) of

the Commission'sregulations110to eXplicitly addthis step into the processing of CEII

requests

45. Other cottunenters request that the Commission providemoreconcrete standards

orguidance for the Coordinator. Forexample, National Grid USA recommends that the

Commission provide"standards thativill govem tha CEII Coordinator's;decision wliether

to relcase CEII;' explaining that stated criteria may give requesters insight into which

requestswill be granted and reduce fruitlessrequests.ttt The National Hydropower

Association, the NERC, PJM, andSouthern aisorequest t(tat theConimissionprovide

criteriafor the Coordinator to use in determining whetherinformation qualifies as CEII,

io918CFR 375.313.

tt°See new 18 CFR 388.113(d)(3)(ii).

utNational CuidUSA at pp: 6-7.
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whetherarequesterhas a need for theinformatioa,andwhettier to require a non-

disclosureagreement(NDA)asaconditionofrelease.ttZ TheCommiasionbelievesthat

the standards the Coordinator should use to detennine wbether informationqualifies as

CEIIare adequately detailed in the definitionrin new § 388.113(c)(1) of its

regalations:tt3 Thatis, doestUe infonuation relate to the production, generation,

tiaasportation, transmission, or distribution of energy; could it be useful to a personin

plannittgan attack on critical infrastrdeture; is it exempt from disclosure under the FOIA;

and does$-do morethanprovide location information?

46. Commentersalso ask that the Comtnissiondevelop guidelines for the

Coordinator to use in determining whether to release information to a particular

requester.lt° The Conmvssion does not intend to provide within the iegulation itself a

list of thetypes ofrequesters whowoald be deemed to have a need for CEII. First of all,

that deterntination isfactspecific. However,inthe preambleto the NOPR and thisfiual

rule, the Commission Bas indicated that intervenors, mzrket participants, energymaiket

consultants; state agencies, landowners, environmental groups, and niarket participants

1rxNational Hydropower Association at p. 4; NERC atp. 5; PJM atp. I; Southern
at pp. 4-6.

177Seenew J8 CFR388.113(c)(1).

114E.e.. PJM atp. 1; Sonthem at pp. 4-5.
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may liefound to haveaneed for information isaparticular sitoation.lls It will be inthe

requoster's best interest to explain as fully:as possible why he or she needsthe

iufoimation in question. Onefaaortliat the Coordinator should factor into a decision is

whether the requester's ueed for theinformationoutweighs thepotential harni from

releease of the information. For instance, if the Commission dve..eloped a hierarchical

listing of the most criticalportions of the infrastroctnre, it wouldbe higlily unlikely to

release thatinformation tomostrequesters, although it ntight be released to the FBI or

theOfficeofHomelandSecarity, Thefmalrulehasbeenchangedtoreflectthis

italancing innew § 388.113(d)(3)(ii) of the Commission'sregilations:tt5

2. Use of PINS and Passwords

47. Somecomruentersareconcemedthatadequatesecvrity measures be taken to

protectaccessto CEH. For instance, certain commentessfavor tlieuse ofa password

system to provide Intemet access to CEII117 GE believes it may be beneficial to

maintain records on each individual's access to CEII to faoilitateiuvestigation of

115 67 FR 57994, FERC.Stats. & Regs. 132,564.

tts^e 18 CFR 388.113(d)(3)(ii).

tt7
F_•&. Duke at P•. 17; • National Hydropower Association at P . 8; • GE at P. 5; SCE

at p. 8.
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potential inappropriate:access,7ls Othercommenters have concerns about.tlie secur4ty

issues associated with providing hrtomet access toCEA:t19For the time being, tbce

Commissioh does riot plan to give requesters access toConmrissicn databasescontaining

CEII.If and when that time comes, it is expected that identificationsand passwords will

bo used.

3. Verification/Checks on8equestors

48. lnthe NOPR, theCommission proposed to requireeachindividual requester to

obtain access toiafoxmation instead of granting access on an organization-by-

organization basis:120Several commentersurge the Commtssion to retliink its decision

not to grantrequesters gener'ic access to noapoblic information. Somenote that such

generic access would reduce burdens on theCommission and requesters PINCsAA,

among others, believes that aFCess decisions should be made on a case-by-case basis,j22

while GE recoinmehds a hytiridapproach that would allow entities with "continuous

legitimate need for infonnatioa" to gain genorleaccess,while ut'ilizing a case-tiy-case

tt$,C,.= GEatp. 5.

119$,g, National.HydropowerAssoaiadon at p. 8; GE at p:S.

u067 FR 57994 at p. 58002, FERC Stats: & Regs;¶ 32;564 at p:34;550.

taEx, Duke Energyat p. 17;EPSA at p. 4:

tuSeeINGAA at p. 7; PSM at p. 2.
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system for those with more occasional:need for the information.r2' For the time being,

the Conunission is most conifortalile gianting access ona case-by-case basis. As

meotionedln the dlscussion on standards.to be used by the Goordinator, whether

someone hasa need for information can vary from circumstaace to circumstance. 77ie

Comntission's goal is to limit CEII access to those with a need for the information. Even

thaugh a requester maynotbea terrorist;:the more people who have access to

information,the greater likelihood tliat it may fmd its wayinto the wrong hands.As also

notedabove, someone who requests access frequently will probablybe clean:d more

qaickly than a first-timerequester, so the burden of multiplerequestsshoutd not be too

great.

49. In theNOFR,The Connnissionconoludedthatsincethemajorityof[equester3

were ezpected to be entities and individuals who w.ere well known to the Cotnmission, it

was not necessary to use the eervices of outyiders to verify the identity and legitimacyof

requesters.u4 TheCommissionisreconsideringthatpositionandisintheprocessof

evaluatingex5sting_databiases thatit may use tosereen requesters.tas Fgr that reason, the

txiSeeGE atp. 3.

11467FR 57994 at p. 58002, FERC Stats. & Regs. 132,564 at p. 34,550.

"Onepossibilityis to use theIntaragency Border Inspection Servipe (IBIS)
database,whieh keeps track of infotmation on suspect iuiClividuals, businesses, etc:, and
which magalso be used toaccess the FBI's National. Crime Inforniation Center
containing records onwanted persons, criminal histories, etc,
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Commission is Seviaing proposed § 388.113(d)(3)(i) to add a requirement that the

requesterprovidehisorher date andplaceofbirth audto request that each requester

provide his or her social secoritynnmher12b iti addition tothe other information initially

proposed in:the NOPR.I27 Thiswill help verify that the name that the individual

provides is their tme name, thus facilitatingan accur8te screenittg.

F. StateAgencylssues

50. Asindtcatedin the NOI and the NOPR, there are some unique issues.with respeat

tostateagency access to CEll.us A primary copcetn is the ability of state, agencies,

whichlikely will be subject to theirown FOIA rules, to protect CEII received from the

Cotuwission. State Commissians129 also raise the following additional issues:

Whetlterandon what basis FERC proposes that its CEILnile will preempt state
openiQeords laws and niles?

Whetler State Commissionswill autotnatlcally beperttutted to obtain all CE1L
datafromFERC or whether State Conunissionaecess may be limitedon a`heed
toknow"basis2

j26Uader the section 7(a)(1) of the Privacy Aet, 5 Z7.S. C, 552a,an agency maynot
deny a right or benefit providedby law because an individual did not provide ltis or her
socialsecuritynumbers. Therefore,arequesterltas{he optionofnotdisclosinghis orher
socialsecuritg number. . ..

t2767 FR 57994 atp:58001, FERC Stats: & Regs: ¶ 32,564 at p.34,550_

m67 FR 3129at pp. 3132-33,FERC-Stats. & Regs: ¶35,542at pp. 35,830-33;67
FR 57994 at p . 58002, FERC Stats. & Regs. ¶32,564 at p. 34,551.
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WhetherFERC's rale will adequately prectude uiilities from iitvoking the FERC
rule to avoidproviding CEII data to StateCoimnissions?

Whether State Commissionswi(1 have requisite access to CEE data from vtilities
not within a StateComnrission's jurisdiction (e:g., for purposes of examining
regional ttansmission or generation oapability)`I

Whether StateCommissionsortheirstaff wiU be required toenterynto anNDA,
and if so, on what terms4t3o

51. As an initial matter,ttie Commission emphaslzcs tbat its goal is to coopemte as

fully as possible with the State Commissions, which share the Conumission's objective to

ensorethatCEIIdoesnotgetiutothewionghands. Tfiatsaid,theComnrissiongtants

the NaBonalAssociation ofRegulatory Commissioners'(NARUC's) requested

elarifrcation on the Federal preemption issue, NARUC states that the Commission has

no basistopreempt authority over the totalityof access to information regaYdinggasand

t3oNARUC a}soraisestwo miacellaneous issues whichgobeyond the scope of
this rule. First, NARUC encourages the Commission to clarifylsow the CEII rulerelates
to the Cotnmission'sStandard Market Design(SMD)NOPR, "1(emedying Undue
Discritplnation Through t)penAccess Transmission Service and Standard Electeicity
Ivlarket Design," IU FERC Stats, & Regs. ¶ 32,563 (2002). Withoutmore,and givenYhe
comprehensive nature of the SMD NOP,R, the Coupi,ssion is uncertain as to what
NARUC's speclfic coneems are. The Commission Uelieves,5owever, thatthere is
nothing intiris final rule that conflicts with thegoals ofthe 82vIDNOPR, Second,
NARUC soggests that tfieCommissionset a benchmark for what reasonable costs of
complying with the CEII rvlemay be passed through in compavies' rates, To start with,
not every one who complieswith thisnile willnecessaiily be a jurisdiational company
whose rates the Commission sets. To the extentjudsdictional companies doincurcosts
to comply with the rule, the Commissionbelieves that the currentroles andpolicies for
rccovery of administrative costs ace adequate toaddross the recoveryofsuch compliance
costs.
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eTectric utllity regulation, and that much of theinformation atissue is not "`Federal

information," that is, generated by or for the Fedeial governtnent, but iristead is generated

by non-Federal entities that have provided similar or identiealinformation to state

regulators.13'The Commission agrees.

52. The NOPRdiscussion on preemption related to stateagency requests to FERC for

CEII thatthe Comnlission had genetated or collected.133 As NARUC correctly points

out, "the NOPR itself declares that FERC's rule does notpropose to alter thetraditional

ability of State Commissions to obtain such data directly" from the, companies.t33

'fherefore, as requested by NARUC, the Commission confums,that it does not intend that

pubGcutilities may rely on this rule to refuse to provide iaforniation directlqto State

Commissions.

53. Inaddition, StateCommissions will bepresumed to have-a need to know

information within their state hivoliiingissues within theirresponsibilities. They also

may subniitrequests forinformation regarding en6ties outside of their jinisdictionswith

an explanation of tlie need. Such requests should be capable of.being resolved in a

timelymanner. On the other hand, as discussed below, release of CEII to State

Cwnmissions.and other State Agencies will normally be subject:to signing au NDA. It

t3YNARUC at pp. 17-18.

13Z67 FR 57994 at p. 58002,. FERC Stats. & Regs. ¶ 32,564 atp. 34,551.

t33NARUCatp: 18.
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does not make sensefor the Convnission to release the information to the StateAgencies

with no agreententto protect the infortnation, atleastfo the extentpemtittedby law. The

Commission has no intention of asking a state agency to ignore state law, but merely to

give the Connnission notice and an opportunity to take actipgto prevent release of the

iuformation.

0. Timing7ssues

54. The NOPR proposed to provide,in § 388;112(tl) of tbe Commission's

regnlationsr34 noGce andanopportunity for aCEII submitter to comment when a request

was received for its informafion, and to provide in § 388.112W35 aotification4o the

submitterpriorto releasc.t36 Underthe proposal, asubmitterwouldhave atleast five

days in which to submitits Comments, and atleast five-days notice prior toreleaseof

infottna7on submitted as CEII 137 Several comtneuters claim that these time limits are

too short, and advocate having at least 10 days to comment;and'ap to 30days notice

prior torelease.t38 At the same time, otller conunenters are concemed tllatthe time

13418: CFR 388.112(d).

13518 CFR 388:112(e).

13667FR 57994 at p. 58003, F&RC Stats. & Regs. 132,564 at p. 34,552.

137 Id. at pp. 58002-03, ¶ 32,564 at p. 34,552.

taaEgDuke Energy atp.5(advocattnga ten day comment period); EEI atp. 12
(advocating atleast 15 days notice prior to release), National Hydropower Association at

(continued...)
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frames are too long iu sqme circumstances, for instance, where a time fnr filing aprotest

or intervetitionmayexpire in the interim:139 At least ope, I]ukeEnergy;raises the

possibifity that the Commission couldextend otlierdeadlines whetesomeone is delayed

in getting access to information.t4s

55. TheCommissionbas considered these argaments and examined the filings that

have veryshort time limits, for in8tance responses to rate filings under Sections 205 of

the Federal Power Act;191 or Section4 of the Natural Gas Act,142 and doesnot believe

anyone 1Yill be prejudicedby the time frames proposed inthe NOPR- Itis unlikely there

Willbe CEII in most of these frlings, and if there is, there should still bosuffxcient

information available forparties to make the required filiugs in a tunelyntannez. T7tis

sameissue could arise whenever a company claimsconfidentialtreatmeht for a portion of

its filing. To date, that lias Pot proved to be an obstacle to meaningfiil, timcly

us(,..e)ntinued) .. .
pp, 7-8, 12 (advocatiug at least ten business days to comment and ten business days
ndtice prior to release); NERC at p. 4 (advooating 30 days torespond to deternririatlon to
release CEE to non-go'vemniental requester); Southem at p. 10 (advocating 30 days
nofice prior to release).

1395=, eg,Industriats at pp. 6-8; Massachuse[tsEnergy Facilities Siting Board at
p. 5; Transmission Access Policy StudyGroup atpp. 5-6.

taaDuke Energy at p.17;

t4t1Y U.S.C. 824d.

t°z15 U.S.C.717c.
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participatio¢ by other parties, andttiere is no reason to expectthat the CSII regulation

will causeaproblem where noaehasexistedpreviously.

56. TheConunissionalsohasexaminedtheatgumentsthatthepToposedtimelimits

do not givesubmitters adequate time to respond.. First of all, the rule provides tniuimum

times. Where circumnstances permit, theCoordinatormay give submitters alonget

amount of time. However, the shortermininrvntis needed to permit a quick tumaround

where aeoessary and to facilitate response tivitliin the FOIA time limits. Prior to 9/11, the

five-day nvnimums existed ia § 388-112 of the Commission's regulations for other

requests for nonpublic treatment.14' For years parties have been ableto respond within

the tune:pernvtted. The Conunissibn sees no aeasonl to extend these timelimits for cases

involving CEII.

H. Use of Non-DiselosureAgreements (NDAs)

57. The NOPR proposed to require most CEII requesters to sign an NDA as a

condition of gaining access to CEII.1A4 The major exceptionwas laid out in proposed

18CFR388.113(d)(2); which provided that owver/operntors. would be exempt.8-om.the

1435= 18 CFR 388.112(d) and (e).

t4467 FR 57994at p. 58002, FERC Stats. & Regs, 132,564 at pp. 34;551-52.
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requirement to sign an NDA prior to gaining access to CEII regarding their own

projects.t45 The reason for this is that they have atleast as great an incentive to protect

this infarmation as the Comn)ission fias, and probably have:.access to evenmore

damaging information intheevent a rogue employee wanted to cause harm to the

facility: TheCouvnission adopts herathe proposed exception £or•owner/operaton;; and

also retains the requireraent that agents/representatives (other than employees or officers)

of owner/operators obtain CEII directly fromtlie owuor/operator, who will bein a bettei

position to judge the agent/represeutative's need for the tnformation and toimpose

restrictionson its use.

58. In addition, as explained in the NOPR, NDAs for Federal agency CEII requesteis

will differ fronr othors in part because the Commission will remind therequester of his or

her responsibilities under the Federal Records Aot,146 and willrequire that the rcqaesting

agencyrefet any subsequeut FOIArequests for informationprovided by the Commission

back tothe Commission for a deteruvnation as to whether the information is subjeet to

relcase underthe FOIA.147 Similarly; NDAs forState Agencyrequesterswill specify

that the iniormation is Federal information that is "on loan" totlie State Agency and that

theConim{ssion has therigtit toiequestretum of the information. The Conanission will

14s1d.

14644-U. S.C. § 3510(b)

147,67 FR 57994 at p. 58002, FERC Stats. & Regs. 132,564 at p. 34,551.
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iaformationis received.

59. Several commenters asktheCommission toelaborate on possible penaltles for

violation of an NDA.148 There are two that readily come to mind. First, aviolation of

an NbA could result in the Commission'srefusurg to give similar information to the

violatorinthefutoreundertheCEiiprocess. Indeed,theConrmissionarouldbe

violating the public's trust if a requester wexe permitted-to violate his or her obligations

under an NDA with impunity, Second; the Comnussion could rightly bar someone from.,

representfagpeople before the Comniission for a stated pertod of time under

§ 385.2102(a)(2) of the Commission's regulations t"9

1. SubmissiunofCEIltntheCommission

60. Iu the NOPR, the Commission proposed tomake submission of CEI,[ a

subcategory of submission of documents subject to claimsof privilege undeii §388.112

of its regulaCions,tgo'with the samentunber of copies andthe same requirement for a

writtein:statementsupporlingtherequestforprivilegedtreatment.Igr Asadoptedhere,

CEII submissions under that sectlon have to indicate that the inforn?ationis CEII,

i°sE^, EEI at p, 15; Duke at pp. 16-17;.MidAmerican at p: 3,

r495r& 18 CFR385.2102(a)(2).

iso18 CFR388.112.

1sr67 FR 57994 at p. 58003, FERC Stats. & Regs. 132,564 at p. 34;552.
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paralleling theexisting requirementfor inforaiationsubmitted witlis request for

privilcgedtreatment.lnThe Cotnmission proposed to have the submrtterdeterniine how

best to segregate CEII andnon-CEII, such as by creating a separate nonpublicappendix

or snnply redacting CEII from the public filing.153 The Commission furtlier cautioned

that it would take disciplinary action against submitters who abuse the CEII process by

clainring CEII status for extensive portions ofnon-CEII.tS4Under both the NOPR and

the fisial rule, a claim of privilege has the same effect regasdless ofwhether the

privileged information is CEII orothernonpubllc information."g Under §-388.112 of

tho Commission's rcgnlations,ts61 the portions for whichprivileged treatment is sought

will be-placed in the nonpubhc file, and will not be released before the submitter has an

opportuuity to comtuenton its release, andreceives notice oftlie inipendingrelease.

61. Sgme commentersdislike the practice.of crcating public and nonpublic

:docunients, expressing concern over potential confasron between versiop& These

commentersurge the Commission toredesign its forms so that CEII andother nonpublic

"Id.

ts3Id.

7sald

t5'See id.

Is6See new 18 CFR 388.112.

82



20030221=3065 Issued by FHRC 09HC 02/21/2003 in pocket#: RF702-4-000

information are included as a sepaxate attachment U7 Convnonv+ealth Associates, Inc.

(CAI) objects to allowing snbmitters to designate CEII, out of fear that system

owners/opemtorewill abuse the prmcess bymaking CEII available totheir agcnts, wb[le

forcing others to wait fora decision by-the CEII Coordinator by ataking sweeping claims

of CEII status. CAI suggests that the Commission detemvne CER status inthe fust

instance. Other commenters suggest that the Commission specify penalties for violations

of the CEIIproeednres. "

62. TheCommissionbelleves,asitdidinformulatingtheNOPR,thattheprocessfor

submitting CEII will wotk best if it tracks as closely as possible tlle existingprocedurea

for submitting other privileged informaflon,prosedures that haveproven satisfactory

over time. It consequently is reluctantto depart from those procedures for fear of

creating confusion and encountering.unforeseen problems. T7te suggestion that theCEII

Coordinator; rather than the ownerof the information, designate CEII in.tfie first

instance, rather thanTeduce any prejudice fromdelays, will more likelyincreasetlie

delays. Commission@taffwouldbereqniredtoexamineevery pageofasubmiesionto

ntakethe determination, as opposed to examining only those portions that are claimed to

const8ute CEII.

tSrE^.. NERC at p. 3; National Hydropower Association at pp. 11-1

tsaE.S. EEI at p,15; MidAmerican at p. 3.
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63. The concem thatsome^submitterswillmake unjustified claims of CEII status:is

not onethatthe Commissiou takes lightly, as it indicatedin the NOPR.159 The

Commissiun will take actionagainst subnutters who abnse the system. It does not intend,

however, tospecify the form that action may take, as it will dcpend on the circutostances.

Adnaittedly, the Commission's ability to imposepenalties-isnot extensive, butit can

disqualify aperson from practice before the Commission in the event of"unetliigal or

improperprofessional eonduct "r6a

64. Witbmspect to.the process of separating CEII from non-CEII, the Comniission

agrees with thecotnnlenters preferring a separate appendix for documents containing

protected information ratlier than two entire copies, one public and one nonpublic.

Accordingly, the Commission will modify § 388.112(b) of its regulationst6t to state a

strong preference for an appendix containing protected infopznation: The Commission

will, however, leave the option of separate publie and nonpublic versions for situations

where the use of an appendoi would renderthe document difficult to read; This revision

will apply:to non•CEIIprotected information as well. As stated "above, theConnnission

believesthat the procedures for CEIIand non-CEII protected information.shouldbeas

sindlataspossibletoa'voidconfasion.

t5467 FR 57994 atp.58003, FERC Stats. & Regs. ¶ 32,564 atp.34;552.

16018 CFR 385:2102(a)(2).

tet5e new 18 CFR388.112(b). .. .
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65. The suggestion that the Conunissiosredesign its forms to place CEII in

attachmentsor appendices is outside the scope ofthis nilemSlpng. As discussed below,

however, the Gommission does Intendto re-examine its forms and repoitstodeteYmine

whether qhanges areneeded toprovidebetter protection for CEII; This issue caabe

addressedatthattime. Fornow,theCommissionwiAaddatequirementto-§388:112of

its rega7ations162 that ail subnmissions:foY which CEII statos is claiined bestamped

"Contains CEII DoNotRelease" on every page containing CEII rather t}iaujust on the:.

:front page; A similar provision will be addedfor other types of protectedinfbrmation as

well. In addition, the Commission is revtsing § 388;112(b)(2) of its regulationst63to

direct those who fileon electronic medial6d to prtivide a listof the tiames of eachfile

containing CEII or other privileged material, andto markthe outside of themedia (CD,

diskette, tape) itself to indicate CEII or other privileged material. Hopefully these

additionalsteps will prevent inadvertent disclosure of material.

S Challenges'to CERStatus

t6Z4aee new 18 CFR 388:112.

]83Sm.1$ CFR 388.112(b)(2).

1d4Atteh presenttime; nonpublic documents aiefiledon electronic media such as
CDS, diskettes, and tapes. At somepoint in the future, the Commission will accept
nonpublic and non-Inntemetpublic documents through its electronic fdingprocess.
Certain filers also use Commission-created submission soflwarQ (g,g„ FERC FormNo. 2
software) that enables thefiier to "flag" certain fields for nonpublic treattnent. The
Commission will be ezamining that software and revising itaud the ussociated filing
instnictionst'o pett5iitfilers to flag CEII and non-Internet Public infonnation as wel1.
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66, As with the sabnilssion of CEII, theNOPR proposed to handle chzllenges toCEII

status througb the existing procedures of § 388.i12of the Commission's regulations.l65

Under proposed § 388.112(d), theCEII Coorclinatox wouldafford thesubtaltter tcotice in

the event of a request for CEII, and give thesubinitter at leastfive days in whicli to

opposetlie requeSt:166 Under proposed § 388 112(e), ifthe:CEII Coordinator denies the

claim ofprivilege, the submitter would receive notice of thedenial atleast five days prior

torelease of the information.167

67. Several comulenters have congems about the tiine frames proposed in § 388.112

of theCotqmission's regalaCtons.l6s They assert tliat a five-day notice period is

insuffioieut, both for the time in whick a submittet atust respond to a request for CEII

and for the notice of aproposed release. For tbeformer,commenters favor a ten-day

notice period.r69 For thelattef, commenters prefer anywhere from a teniothirly-day

notice period .170 The Commission also received suggestions that the time ran from

1e567 FR 57994 at pp. 58002-3, FERC Stats. & Regs. ¶.32,564 at p. 34,552.

16fiId. at p..58003, 132,564 at p.34,552.

t67Id. at pp. 58002-3, ¶ 32,564.at p, 34,552.

t68See18 t;•FR 388:112,

169F., Duke at p.. 5; National Hydropower Association at pp. 7-8, 12.

170E.U, EEI atp,12; National Hydropower Association at pp. 7-8; National Grid
USAatp.10;NERCatp.4;Southernatp:10. ^ -- '
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receipt of notice and that the notice be"actual" rather than constractive, such as in a

Fed6ralR.eC3steLnotice.t7t SoineconurleRtersalsosuggestthattlleCommissionprovide

for an automatic stay of a decision to release CEII in the eventof a request fcr rehearing,

axguing that the time limitfor makingsuch a request is thirty days and that the

informationwill otlierwise.be released before that time runs.I7j

68. -TheCoimuissioncontiuuestobelievetltatthecurrentlyexistingproceduresare

adequate. The ConvnissionhasAotencounteredaproblemtvithsubuntter@ofprivileged

infonnation subject to a FOIA request not being able to respond timely. These time

frainescome into playin situations.iavolvingconfidential business iaformation thatis

highly sensitive to stibmitters. If the cunent time frames are adequate in such situations,

they should be adequate where CEIl is requested. It shouldbe noted that fhe

Commission does send notice directly to the suhinifier, usually by facsimile as well as by

mail and frequently alerts-the-submitter by telephone too, and does not relynn

constrqetive notice.

69. Moreover, as discussed in the NOPR; 73decisions by the CEII Coordinator, which

will "be made pursuant to authority delegated here in new § 375.313 of the Commission's

txtNational Hydropower Association at pp. 7-8, 12.

173 +.^g., National Hydropower Association at pp. 7-8, 12;^ National Grid USA at p.
10.

"67 FR 57994 at p. 58001,. FERC Stats. & Regs. 132,564 at p:. 34,550.
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regulations,174 will be subject to requests to the Commission for reheaiiug." As istrue

for alLorders issued underdelegated authority, the time limitfora request forrebearingis

thirty days.tas In addition, theCotnmission's rules specifically provide that a request for

rehearing does not stay the order being chatfeiiged unless the Commissionorders

othetwise.177 TheCommissionhas;fouadtheseprocedurestobeworkableiavarious

eontexts over the years and believes they will continuetofunct;on well'in connection

withrequests for CEII.

K. Other Issues

70. In response to the NOPR,several commenters suggested-that the Commission

review theinformation that it collects todetertnine if suoh collections are necessary:

TheyXeaS.on th8t if the Commission does not have the information, it cannot besubject to

disclosure under the FOIA. Sopthecu is concetnedabout this;particularly where the

information fnay be available througJithe OpenAccess Same-titne Infotwation System

(OASIS).r's TheCoromissionagre2swiththesecommentels'logic. Asnotedinthe

NOP$ the Conunissionwill be examining its informationcollecflons to see where

1i418 CFR 375313.

17518 ; CFR 3 85.1902(a).

17a18CFR 385.713(t?).

19'1& CFR 385.713(e).

178Southerlt at17. 11
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collections canbe scaled back or eliminated withoutcompramising fulfilhnent of its

statutory responsibilities.179 Thiswill most likely be done in conjunction withtlie

periodic Office of Management and Budget clearanceprocess,

71. Conmtenters also seek Commission action to amend tequirements that companies

make information available where the Conuaission is protecting thesame information

from discIosure.tS° Conversely, atleast one commenter, the Transmission Access Policy

Study ("noup, requested that theCommission confintz that it isnpt eliminating

reqpirements that cotnpanies make this informatien available.'st The Conmiission

intendsto elimfuate, the inconsisteitttreatment, and wifl be nialang futuremodifications.

toitsregulationstoeffectthes,echangcs. Untiltlioseregolationsaeechanged;the

requiremetlts remain inplace unless a company successfully olitams awaiver fromthe.

requirement.

lII. 1NFORiV1AT10N COLLECITON STATENIENT

41,
1P467 FR 57994 at p. 58000, n. 41, FERC Stats.fic Regs.¶ 32,564 at p. 34,547, n.

tseE , INGAA at p 12, pnget Sound Energy, Inc.. at pp. 5-6.

tatTransmissiqn Access Policy Study Group at p. 7:
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72. The Office of Managementand Sudget's (OMB's)regqlations requirethat OMB

approve certain information colleetion requirementsimposed by agency role,182 In the

NOPR, the Conunissioa estimated the annual public reporting burden as follows;

Data

Collection

Number of

Respondents

Number of

Responses

IIaurs Per

Response

Total Annual

Itours

FERC-503 200 200 .25 50
Total P.nuual Hours for Collection (reporting + record keepiug, if appropriate) =50

hours.InformationCollectionCosts: TheNOPRestimatedtliecosttooomplywiththese

requirements. It projected the average annualized cost of all respondents to be:

AnnualizedC'apital StarlupCosts: The Commission estfmafed that to respond to this

information collection will be a one-time cost of $12.50 per respondent. (50hours @

$50hourty rate- 200).

73. NoneofthecommenterschallengedtheesfimatespaovidedintheNOPR. On

Octobor 1,.2002, ONl$ approved without change, the Commission's request for approval

of the infoxmation collection required by the proposed rule, and assigned itOMB No.

1902-0197. Theonly infonnation collection clianges from the NOPR to the fmalroleate

the added requirement in new § 388.113(d)(3)(i) of the Commission's tegulationst" ihat

requesters provide tlteir date and place of birth andthe request that tlteyprovidetheir

1ax5 CFR Part 1320 (2002).

I83Seeuew 18 CFR 388.113(d)(3)(i).
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social securitynumber. OMB regulations provide an exemption where a person is

requ(refltoprovideonly.'faetsthatarenecessaryforidentification.rs4 Thereqpirement

that areqaester provide his or her date and place of birth and theiequest that a reqitester

provide his or her social sccuritynumber are intended to verify the identify of the

requester. Fortliatreason,thiscollectionneednotberesubmittedtoOMl3forapproval.

lV:: ENVIROPTMENTALANALYSIS

74. The Commission is required to prepare an EnvirolunentalAssessmeut oran

Environmental Impact Statement for any action that may have a significant adverse effect

on the human environment.'^ lncluded in the exclusions are ruiesttiat are claTifying,

corrective, or procedural or that do tiotsubstantively cbange the effect of tlierogulations

beingamended.tsfi Thisrulaisproceduralinnatareandthereforefallsunderthis

exception; consequently;no environmental consideration isnecessary.

V. REGIILATORY FLEXIBII.ITY ACT CERTII7YCATION

75. The Regulatory Flexibility Act of 1980 (RFA)ls. gonerally requires a description

and analysisof fmalrules thatwill. have slgnificant economic impact on asubstantial

ts°$ CFR 1320;3(h)(1).

rssOrderNo. 486, RegulationsImplementing the National Snvironmental Policy
Act, 52 FR 47897 (Dec:17, 1987), FERC Stats. & Regs. Preambles 1986-1990 ¶ 30,783.
(1987).

t8s18 CFR 380A(ax2)(ii).

rs75 U.S.C. 601-612.
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numberof small entities. The Conimission is not required to make suehavalyses if a rule

would not have such an effect. Tlie Commission certifiesthat this rule doesnot have

sucli au impact on srnall entities.

VS. DOCTJMENTAS?AILABSLSTY

76. Inaddition topublishing the fidl text of this documentin the Fedecal Register, the

Commission provides all intereste(i persons an opportunity to view and/or piint the

contents of this document via the Intemet through FERC's Home Page ,

ftp:F/wwwtfere.aov ),and in FERC'sPublic ReferenceRoom during normal business

'hours(8;30 a.m, to 5:00 p.m. Eastem tfine) a€888Firar t StTeet, N.E., Room 2A,

l'dashington, DC 20426_

77: From FERC's HomePage anthe Internegthis information is available in the

Federal Energy Regulatory Records Infbrmation System (FERRIS). The fu11 text of this

documentis available on FERRIS in PDF and WordPerfect fortnat for vieVuing, printing,

andLordownloading. ToaocessthisdocumentinBERRIS,,typethedocketirumberof

this document:excludang the last three digits in the docket number field.

78. UserassistanceisavailabteforFERRISandtheFERC'swebsiteduringnomW

business hours fromFERC Online Support(by phone at 1-866-208 3673(toll-fiee)or

202-502-6652, or by e-mail atFERCOnline5uQp^ferc.go^)or the:PublicReference

Room at (202) 502-8371 Press 0, TTY (202) 502-8659. E-Mail the Public Reference

Room at nublic.referenceroomfa^.ferc.¢oy.
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VII. EFI+ECTIVEDATE

79. These regtilationsare effective [insert date 30 days after publication 1n the

FEDERAL REGISTER].

80. TheprovistonsofSU,S.C.§801?egardingCongressiopalreviewoffuialrnles

does not-apply to this final rule, because the ruleconcems agenoy procedure and practice

snd will notsubstantially-affectthe rights of non-agency parties.

List of subjects In 18 CFR Parts.375 and 388

18 CFR-Pan375

-Authoritydelegations (Government agencies), Seals and insignia,SunshineAct.

18 CER Part 388

Confidential business information, Ereedom of information.

By the Commission.

(SEAL)

MagalieRSalas,
Secretary;

In consideration oftbe foregoing,Yhe Comvrission amends parts 375 and 388,

chapter 1,title18, Code of Federal Reaulations. as follows.

PART 375-THE COM1VTiSSION

1. The authority citation for part 375 continues to read as follows:
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Anthority: 91J.8.C. 551-557; 15 U.S.C. 717-717w, 3301-3432; 1613.S.C. 791-

825r, 2601-2645, 42U.S.C:71.01-7352.

2. Add § 375.313 to subpart C to read as follows:

§ 375.313 Delegationsto theCriticalEnergv Infrastructure Infortnation Coordinator.

Fhe ColDmissionauthorizest:he Coordinator or theCoordinator's designee.to:

(a) Receive and review all requests foicritical energy infraetructure

information as defined in §388.113(c)(1).

(b) Malcedeterminationaastowhetherparticrilarinfonnationfitswithinthe

defu(ition of CEII foundat § 388:113(c)(1).

(e) Make determinations as to whether a particular requester'Sneed for and

ability and willingness to protect critical energy infrastructure information warrants

lunrtcd disclosure of tbe information to the req.uester.

(d) Establishteasonableeondiaonsontliereleaseofcriticalenergy

infrastractureinforniation.

(e) Release critical energy infrastructure infortnatiotttorequesterswhosatisfy

the requirements inparagraph (6) of this section andagrea in wiiting to abide by any

conditions set forth byihe Goordinator pursuant toparagraph (e) of this section.

PART 388-1NRORMz1TIONAND REQUESTS

3: The authoiity citation for part 388 continues to read as follows:
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7352.

4. SecCion388.112 is revisedto iead as follows:

§ 388.112 Reouests for privilegedtreatmentof documents submitted to tlie

Conwvssion.

(a) Scone. (1).9nypersonsubmittingadocumenttotheCommissionmay

request piivileged treatment by claimingthat someor all of tho infotmation coutaiiled in

a particular docwnent is exempt from the mandatory publicdisclosure requirunents of

theFreedom of Information Act, 5 U.S.C. 552, and shouldbe withheld frompublic

disclosure: (2) Any person submitting documents containing critical energy

infrastruetuee information(CEII) as defined in § 388.113 should fnllow the procedures

specified in this section.

(b)Pr cc . A persou claiming that information is privileged under

paragraph (a) of tlps section must file:.

(1) Fordocumentssubmitted in hard copy,

(i) A writtenstatemeutiequesting privileged teatment.forsome orall of the

information in a document, and the justification for nondisclosure of the infoimatiori;

(ii) Qne of the following;

(A) In aU cases where the privileged information or CEII can, as a practical

matter, be segcegatedintoaseparate document or appendix:
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(1} Fourteen copies of the original document, indicating in boldpriut on the

frontpageeither' Privileged Information Containedin Attacchment" or "Critical Energy

InfrastructuYe Information Contained in Attachment," and

(2) Oneseparatedocumentorappendix,indicatinginboldprintonthefiont

page either "ContainsPrivilcged Information - Do Not Release" or "Contains Critical

EnergyIn&astracture lnformation-Do Not Release," with everypage in the doeument

or appen[tixmarked either "P,rivileged Information - Do Not Release" or "Critical

Energy Infrastructure Information- DoNot ReleaSe," or

(B) In cases wherethe privilegedinformation or CEII cannotreasonably or

coherently be separated into a separate document or appendix:

(1)Tlie original document, indicating in bold print ontke front page either

"Contains Privileged Lnfonnation -Do NotRelease;" or "Contains Critical Energy

Inffrastnlcture Infonnation - Do Not Release" and; on every page containing privileged

information or CEII; the marking "Privileged Inforination- Do Not Release;" or "Criflcal

Energy Infrastructure Informafion -DoNot Reloase," with the privileged information or

CEII clearly identified,. and

(Z) Fourteen copies of the documentwithout the informationfor which

privileged tteatment is sought, and with a statement indicating that information has been

removedfor privileged treatment,and
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(iii) The name, title, addtesstelephonenumber; e-mail address,andfacsimile

number of the person or persons to be contacted regarding the request for privileged

treatment of documents submittedtothe Comhiission.

(2) For docutnents submitted on eleqtronic med'za,

(i) A written statement requestingprivileged_treatment for someoz all of the

information on theelectronicmedia, aud the justification f'arnon-disclosureof the

infottnation;

(ii) One of the following:

(A) In 01 cases where theprivileged information or CEII ean,, as a practical

matter, be segregated into a separate docnment or appendia:

(1) One copy of the electronic media and fourteen paper copies of a fdingall

without the privileged information or CEII, and all marked either 'Privileged Information

Contained ih Separate Attachment"or "Critical Enekgy Infrastroctore Information

Contained in SeparateAttachmenf;" and

(Z)One copy of the electronic media and one paper copy of a separate

document or appendix, in both cases marked onmedia itsel£ and on thefront pageeither

"Contains Pri.vilegedInformation- DoNot Release" or"Contains Critical Energy

Ivftastracture Information Do Not Release," with every page in the documemt or

appendix marked either'Privileged infotmation.- Do Not Release" or °Critical Energy

infrastructure Information-DolVot Release," and
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(3) An index identifying each file on the media and whether it ispublic;

contains Critical Energy Infrastracture Informstion, or contains other privileged

information;or

(B) In cases where the pnvilegedinformattonor CEII cannofireasonalilyor

coherently be separafed into a separate document or appendix:

W One eopyof a complete,filing osthe electronic mediaand a paper copy,

botfimarked on themedia ttselfandon thefront page either"Contains Privileged

Information DoNotRelease"or"ContainsCriticalEnergyInfrastructure Infonnation-

Do Not Release;' with every page containingprivilegedinformation or CEII marked

eithet "Prlvileged.Infotmadon-Do Not Release" or "Critical Energy Infraetructure

Information Do Not Release" and with the privileged infomiation or CEII clearly and

specifrcally ideatified; and

(2) Onecopy of the electroYtic media without the information for which

privHeged treatment is sought andwith a statemeirt that information has tieenremoved

for privileged treatment, together with fourteen paper copies witbout the information for

which privileged treatment is sought,

(3) Aa"nldezidentifyingeachfileonthemediaaudwhetheritispublic,

contains Critical Energy Infmstructure Information, or contains other privileged

information, andl
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(iii) The name, title, address, telephone number, e-mail address, and facsinvle

number of the person orpersons to be contacted regatd'mgtfie request for privileged

treatrpent of documents submitted toYlie Commission.

Effect of nrivile ep claim

For documents filed with theCommission.

The Secretary of the Conunission will place documents for which

privilegedtreatment is sought in accordance with paragraph(b)(1)(ii) oftliis section in a

nonpublis=file, while the request for privileged tteatmentis pending. By p?aeing

documentsih a nonputilic file, the Cotnmissionisnot making a determination on any

claim forpxivalege: TheCommission retains theriglittomake detemiinationswith

regard to any claimoQprivi[cge, andthe discretion to releaseinformation as necessary to

carry out its jurisdictional responsibilities.

(ii) The Secretary of the Connnission will place the request for privileged

treatmentdescribedin paragraph(b) of this section and acopy of the original document

with the prlvileged information removed in a public file while the requestfor priviteged

treatment ispending.

(2) Fordocuments submittedfo Commission staff. The notificationprocedures

of paragraphs (d), (e), and (f) of this section willbe followed by staff before making a

document public.
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(d) Notification of request and onnortonitvto comment. When a FOIA or

CEII requester seeks a documentfoc which privilege is claimed, orwhen the:

Commission itself iseonsidering release of the information, theCommissionofficialwho

will decide wliether-to make the document public will notifythe.person who submitted

thedocument and give the person an opporionity (at least five days) in which to comment

in writing an the request. A copyof this notice will be sent to the requester.

(e) Notificati8a before release. Noticeof a.decision bythe Comuiission,the

Chairman of the Comnnssion,the Dixector, Office of External Affairs, the General

Counsel or General Counsel's designee, a presiding officer in a proeeedingundez part

385 of tliis chapter, or any other appropriate offreial to deny a c'laim of privilege, in

whole or in part, will be given to anyperson claiming that information isprivileged no

less than five days before publicdisclosure, The nofice will briefly explain why the

person's objections to disclosure are riot sustainedby the Cornmissiori. A copyofthis

notice will be sent to the FOIA or CEII requester.

(f) Notification of suit in Federal court s, When.aFOL4requester brings suit

to oompeldisclosute of information for whioh a person has claimed privileged treatment,

the Commission will notify the person who subnritted the documents of thesuit..

5. Add § 388.113ta read asfollows:
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388.113 Accessinecritiealenergyinfirestroctureinformation.

(a) Seooe:. Tbis-section gover115 access to critical eaergy infrasttvcture

infoimation (CEII), '1'he;ivles-governing subnilssion of CEII are contained in 18 CFR

388.112(b). The Commission reserves the right to restrict access to previously filed

docutnents as well as Commission-generated documents containing CEII,

-(t) Puruose. The procedures in this section are availableat ttie rcquestei's

option as an alternative to the FOL9procedures in § 388.108 where the9nfomiation

requested isexempted from disclosure under tlie,FOIA and contains CEII.

(c)

(1)

Definitions. For purposes of this section:

Criflca'l enerpy infrastructureinformation meansinfonPation about

proposed or existing critital infrastCpcture tltat:

(i) Aelatesto the production, generation, transportation, transmission, or

distribution of energy;

(ii) Could be use&il to aperson in planning anattack on critical infrastructu?e;

(iii) Is exempt from maudatory disclosure under the Freedomof Infonnauon

Act,.5 U.8:Cr552; and

(iv) Does not simply give tbekrcatiop of the czitical inffastra4iure:

(2)Critical infrastroctnre means existing and proposed systems and assets,

whetherphysical-orvirtual, the incapacity or desttttCtion of which would,negatively
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affect security, econonue security, public health orsafety, orany combination of those

matters.

(d) Optionalprocedures for requestingcri6cat energyinfrastmcture

iufomtation.

(1) Anowner/operatorofafacility,inctudingemployeesandoffcersofthe

owner/operator, may obtain CEIIre]ating to its ownfacility directly fromConunission

staff without.gcingthrougb the procedures outlinedin paragraph (d)(3)ofthis section.

(2) t}nagentorrepresentative ofanowner/operatormustobtaininformation

fromthe owner/operator.

(3) If any other icquester 1iasa particular needfor information designated as

CEII, the requester mayrequest the information using the foltowing procedures:

(i) File a wrltten.request with the Connnission's CEIICoordinator.. Tlie

tequest shall contain the fnllowtng: requeSteYs qame, date and place of hirtti, title,

address, and telephone number, the name, address,and telephone number of the per@on

or entity.on whosebehalf the ipformation is requestcd; a detailedstatement explaiuing

thepaiticularneedfoTand intended use oftheiufomiation; andastatenrentas to the

3equester's willingnessto adhere to $mitattonson the use and disclosure of the

informationzcquested. Requester3 are also requested toinclude their social security

number for ideutification purposes.
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(ii) Oncethe request is received, the CEII Coordiuator will determine if the

information is CEII, and,if it is, whether to release the CEII to the requester: The CF:II

Coordinatorwill balancethe requeSter's needfor the information against the sensitivity

of the infanioation. Ifthe requester is determined to be eligilile to receive theinfqrmation

reqUested,the CEII Coordinator will determuiewliat conditions, if any, to place on

release of the information. Whereappropriate; the CEII Coordinator wi1T forward a non-

disclosureag'eement(NDA) to the requester for execution., Once the requester signs any

requiredNDA, theCEIICoordinatorwill make the critical eneigyiufrastructure

information available to the requester. The CEII Coordinator's decisions regarding

release of CEII aresubject to rehearing as provided in § 385:713 of this chapter;

(ii) The CEIICoordinator will attempt to Xespondto.the requester under tllis

secdonaccording to thetimiug required for respovses under theFreedom of fnformariot).

Act in § 388.108(c), and will provide notice to the subniitter in accordance with

§ 3$8a 12(d) and (e),
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List of Commenters
Adirondack Motintain Club
American Eleetric Poy,!erSystem
American Gas Association
Americau.Library Association
BonneviDe Power Admipistration.(BPA)
Cbnnitonwealth Associates, Inc.
CityPalilic Setviceof SaoAutonio
Duka Energy Corporation (Duke)
Edison Electric Institute (EEn,includingtheEEI?.llianeeofEnergy Suppliers, and EEI
Tiansmission Group
Electric Power Supply Association (EPSA)
Exelon.Genera6on CorlporAtion on behalf of its public utility subsidiariesPECO Energy
Company aud Commonwealth Edison Company
Federation of Americaa. Scientists
Hydropawei Reform Coalition (I3RC)
The Industrials: Process GasConsumers Group, Anmerican Forest & PaperAss'n,
American lton & Steel Institute, Geoigia Industrial Oroup;Florida Industrial GasUsers;
Industrial Gas Users of Florida, and United States Ctypsom Company
Interstate NamraLGas Association of America (INGA.P:)
Massachusetts Energy Facilities Siting Board
MidAmeiican Energy Compafiy (MidAmerican)
National Associafionof Regulato "ry Utility Comnvssioners (NARUC)
National Grid USA
Natrionalliydropower Associatian
New York State Public Service Commission
NotElt American Electric Reliability Council (NERC)
NorthwestNatuml Gas Company (Northwest Natural)
OklahomaCorporatioii Commission
OklahomaGas and Electric Company
Lydia Olchoff
OMB Watch
Pace Global Energy Services
Pacific^Gas &Electdc Company (PG&E)
P.TM Intercotwection, L.L.C.(P7M)
GE Power Systems Energy Consutting (GE)
Puget Sound Energy, Inc.
Reliant Resources, Inc. (Reliant)
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Reporters Committee for Freedom of the PieSS andThe Soeiety of Environmental
Journalists (Reporters Conunittee)
Southem Califomia Edison Company(SCE)
5octetyofProfessionalIonrnalists
Sonthem ConipanyServices, Inc., acting for itself and as ag9nt for AlabamaPower
Compauy„Georgia Power Compatty, Gtilf Power Company, Mississippi Power
Company,Savannah Eiectric and Powea Company, and SauthernPower Company
(Southem)
Public Utilities Commission of Ohie,tfie Michigari Public Service Commission and the
staff of theOklahoma Corporation Cortimission (States)
Transmission Acc.ess Policy Study Gcaup
Was"hington Legal Foundahon and Public Interest Cliniq GeorgeMasoa University
School of Law (Washington Legal Foundation)
Williston Basin Interstate PtpehneCOmpany (V!lilliston Basin)
WhitficldRussell Associates
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APPLICABILITY OF FREEDOM OF INFORMATION ACT EXEMPTIONS
TO CRITICAL ENERGY INFRASTRUCTURE INFORMATION

The Comtnission's actionsia theNOPR and the fmal rule are baser7 on its position

thatCEII includes only Infortnafiod that is exempt frrnn disclosure under FOIA. The

exemptions mostJikely to $pply to CEII are Exemptions 2 , 4;and 7. Adiscussion of the

potential appHcabilityof each follows:

a. Esemption2

-Exemption 2 exempts from-diselosure "recordsrelated solely to the inteinal

personnel rules and practices of an agency."t According to goidanoe $o:nthe

Departmeat of Justice (DOJ), "[a]ay agensy assessment of, or statement regarding, the

vulnerability of such a critical assetshould beprotected plirsnant to Exomption 2.z DO7

has counseled agencies that "a wide rauge of information can be withheld under

Exemption 2's'c'uctumvention' aspect."3 DOJalso has instructed agenciesto take full

advantage of the breadth of Exemption 2's protection for critical infiastructure

informatioa"

t5 U.S:C.552(b)(2).

2DOJ 2001 FOIA Post 19; postedAdober 15,2001. DOJ is tlie Federal agency
responsible for the administration of the FOIA.

sId.

4Id.
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TheConunissionhasconcluded that a portion oftheCEII is exempt from

disclosureunder Exemption 2 ofFQIA. Illustratively, the Commmssion is expanding its

efforts to:help facility nwners andoperators assess security risks and protectfacilities

&om attack.s Infortnationdeveloped or creatcd by the Commission as part of these

:efforts is likely to fall within the anibit of Exemption 2. Documents descriliing

inspectionsof regulatedfaoilities4ikewise wiSl fall within Exemption 2 if tliey assess or

describe:valnerabilities Qf theproject.

b. Ezemption4

Exemption 4 protects from puhlic disclosure'trade secrets and commercial or

financial infoxmation obtained from, a person and privileged or confidential."6 The

Commissiouhas determined that mnch of the CEE falls within the scope of Exempdon 4,

on the liasis that release of the infonnation could caose competitive hann to subnutters;

impair theCommission's ability to obtain similarinfarmationiathe future, orimpaiu the

effectiveness of the Commission's programs•

Therearetwo primary issuesregarding the application of Exemption 4 to CEII.

First, whether the factthat this sort of informationhad been publicly available in the past

underminesan argamcnt thatitis now confidential, and second, whether theTrade

5CheCommission has jurisdiction over the safety of hydroelectric projects under
sections 4(e); 10(a), and10(c) of the Feder-al Power Act, 16 U.S.C. 797(e), 803(a), (c).

65 U.S.C.S52(N)(9),
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Secrets.Act7 prohibits the Commission from sharing this information on a"need-to-

knoW"basis.

The Commission boncludes that tthe facttltat this informati.on has been previously

public does not defeatExemptiou 4. Americans live in a differentworld today than they

did prior to September11, 2001, Americans bave had to facethe harshrealities of

ten•orism on their soil. This has forced the nation to reassess itsvuLterability to terrorist

threats. Govennnent agencies as well as private companies bave liadto reconsider tlie

extent to which they make information freely avaitable to others.

Speeifically, under National Parks & Codservation Assoc v. Morton, 49 F,2d

765 (I?:C:Cir.1974)(National Parks) aitd Critical Mass Energy Project y.i?IRC,

975 F.2d 871 (D.C. Cir:1992){Critical Massf, the initialinquiiy in Exemption 4 cases is

whether the informationwas submitted to the government voluntarilyor whether itwas:

compelled to be submitted. For voluutary subniissions; the infotmafion is entitled to

protection if it `Swould customarily not be releasedm.the pubHe by tlieperson from

whom it was obtained."s This test foGuses on the.submitter's current treatment of the

information,notpasttreatment Therefore,if;inthe:post-Septerntierlt wozld,tlte

company would not release the information to the public, theCommission should not

relcasethe inforrnation.

7l8 U:S.C. 1905.

sCritical Mass. 975 F.2d at$78.
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For compelled submissions, there is a three-prongedtest - the competitive ]tarttt

pmng; the hnpairmentprong,and the ptogrameffectivenessprong. If any of thetbree

tests is met, the information is ezempt from mandatory disclosure under FOIA even

thougli-itmay$avebeenpreviouslypublic:4 Underthecompetitiveliarmprong,there

must be evidence of actual compektion, and aai7celihood of sybstantial competitive

injury.j0 This inquiry tends tobe factspecific, so itis not.possitile to identifywith

certainty which eategories of CEII would meet the test. However, as utilities transition

from monopolies to competitive niarkets, itmay beeasier for them to demonstrate actual

competition. The inquiry is whether the subniitteris facittg competition at the time the

-Corivni'ssiohieceived tlie'request for the information, not whether there wascompetition

when theinformafion was fustsubmitted to the Commission, If the competidve s'ltuation

has changed, the likeliliood of competitive harm would be analyzed using the current

s While most ofA6esubmissions to a.regulatory agency like FERC may appear t.o
becompelled,thismaynotnecessatilybethecase, DOJ1tasrecognizedthatthe
"existeqceof agency authority to require submission o#'informafion does not
automatically mean such a subnussion is'zequired'; the ageney authot'itymust actually be
exercised 'm order for a particular submission to be:deemed'required." DQJ Freedom of
Infomtation Act Guide8c PrivacyAct Overview, May 2002 ed.,at 202. Courts have
found submissions to be voluotarywhere the agency had issueda subpoena but not
sauglit to enforce it, see McDonnell Douelas Corp. v. EEOC,.922 F. Supp: 235 (E.D.
Mo. 1996), and where ihe agencydid not have authority to enforee the infoimation
collection because the information requesGviolated the Paperwork Reduction Act;
44 U.S.C. 3501, seeCenter for AutoSafetv v. NIITSA, 244F.3d 144 (D: C. Cir. 2001).
Atbottom, the question of whether the information has been submitted volunfarily or
was compelled must beanalyzed onacase-by-case basis..

10See CNA Fin. Corn. v. Donovan, 830 F:2d 1132 (D.C. Cir. 1987) (CNA).
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situation, not past conditions. YJhere competition is foundto exist, thenextissue is

whether release of theinformatlon is likely toresult in substantial coIDpetitive injuty to

the.submitter. Again, the likelihood of competitive injury would be examined at the time

the Commission received the request:for the infoimation. Whether the infomtation could

have harmed the submitter twoyears earlier isirrelevant; what is relevant i8 whether

release of the information at the time of the request would cause competitiveharm to the

submitter:tt

The test mostfreqaentiyapplied under the competifiveharm prong is whether use

oftheinformationbvcompetitorsis,likelytobar[nthesubmitter.12 Tkismaybefairly.

challengingto demonstrate in the case of CEII because the primary concer.n isthat^ihe

informatioitcould be used to plaanan attack on theinfrastructute, not that it could be used

to steal c-ustomers orundercut priccs. On the other hand, a sulmrit(er maybeableto

show competitive harm where useof the infonnation by someone other thnn a competitor

ttTheCommission's analysis-of a submitter's competitive situation under FOIA is
not the same as, and indced is lessrigidthau, tlie analysis it must performto estabHsh
laekofmarketpowerforchargingmarketbasedrates. ForFOIApurposes;tlie
competition requirement is satisfied if Yhesubmitter faces some level of actual
competition. -^ ee Niagara Mohawk Power Corp. v. DOE, 169-F.3d 16, 19(D.D.C: 1999)
..ia am...

1zSeee.., CA &30 F.2d at 1152 & n.15&; PablicCitizen Health Reseamh
Grouu v. FDA 704F.2d 1280, 1291 (D.C. Cir. 1983),
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could causefmancial harm to the submitter.13 As relevant^hcre, a terrorist attack on the

energy infra3hucture could causefmancial harm to the owuezs and operators of the

facilities because of lost oppoitiuiity costs as well as repair costs.

For compelled submissions,the itnpairment prong is satisfied wLere disclosme

mayaffect the relialillityorquality vf the information teeeived.14 The moresubjective

thefilingrequirement, themorelikelythatdisclosuze of the information couldunpairthe

Commission's ability to get thorough and accurate iuformation in the futrire.r$ Asnoted

by EEI in its comtnentson the NOI, regulated entities may have discretion regardinghow

to constrocttheir filings.ta If eompanies;are worried thatiuformauon ttieysubnrit.will be

subject to public diselosure, theymay choose not to submit €fiesan e level of detail that

they mightotherwisesubmit, In such circumstances, and assuming the subnilssions

would oth8rwise complywith the Commission'a regulations, the informat;onmay be

exempt from disclosure under the impairment prong of Exemption 4.

13See Nadlerv. FDIC, 899 F. Supp: 158,163 (S D.N.Y.1995) adler , fd, 92
Fi3d 93(2d Cir. 1996).

14Id.

1sSee Niaeara.Mohawk, 169 F.3d at 18(hotding that impairmentis unlikely to be
found where"data sought appears to take the fotpt of hard, cold numbers on energyuse
andproducfion, the fudging of which may strain all but the doiibemtelymendacious."),

-"EEI NOI comments at p. 42.
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Critical Massrecogoizedtliat in addition tothe competitiveharm an(i impaiiment

prongs,there maybeotherinstanees where non-disclosureiswarrantedin order to

protect other governmental interests, such as program effectiveness.t7 Recently, in

:Public Citizen HealthResearchGroun v. NIH,tgthe districtcourt relied tinCritical Mass

in deteaniningthat "impairment of the effectiveness o£a government program is a proper

factor for consideration in conducting an analysis under" Faceinption 4. The court held

that the National Institute of Health's royaltyinformation tvasprotected under

ExempGon 4 beoapserelease of the information would make companies reluctant to enter

intoagreaments withNIH, thusvnpairing the effectiveness ofNIH's licensing program 19

The eourtreached asimilar conclusion in Judicial Watch.Inc v. Ex,poit•Imnort Bank,

whereaelease of certain financial ipformation from foreigp export credit agencies was

held to lie exempt fromdisclosure because releaseryould make the credit agencies look

for financing outside of the United-States, undekaruuingthe agency's statutotypurposeof

fostering domestic economic growth by supporting export Bansactions.20

tliSeeCriticalMass 975F.2d879 ("ItsbouldbeevidentfromthisreviewtLatthe
two interests identified in that National Parks test are not exclusive;").

te209 F. Supp. 2d 37 at 52 (D.D.C:Mar.12, 2002) (alternative holding).

t91d, at 54.

20108 F:Supp. 2d 19,30 (D,D.C, 2000).
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Applying these recent decisions here, indis 'crate release of CEII could impair

the tffectiveness of the Commission`s programs, which are meant to satisfy its mandate

to regulate and oversee energy industries in the econonric and environmental interest of

the American public.2t Inappropriate release of CEII could make theitifrastructure more

vulnerable to attack, threatening thoseindustries and resultinginpotentially devastating

economicalid environvientaloonseqnences. Release of CEII also yrouldmake regalated

entitiesless forthcomittgin the information theyprovide tothe Commission, especially

where they havc discretion as to what they submit ^' Restricted flow of information

betweenthe Commission and thecompanies coul.dimpair the Commission's progranvs

that rely on such infoimation. Tliis-^is of particalar concem intoday's world,where the

Commission is seeking additional information from licensees to assure that the

infrastructure is sited atsd built safely and remain& protected. Finally, release of CEII

could harm the relationship between Commissionsta'ff and the regulated compaaies,

impairing trust, and causing the parties to dealwith each other in a more adversarial

manner thannecessary:: For all of these reasons, mueh, if not all of the CEIIwould be

exempt from di8closure under the third prong of Exemptinn 4 as it relates to compelled

subinissions.

2tSeebttn•//wwwfere.gov/ttliout/mission/mission intro.htm (2002).

=ZSeeNadler 899 F. Supp.158,162.
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A secondissue is whether the Trade Secrets Act prohibitsthe Cotninission from

sharing Exemption 4material on an as-needed basis, The Tiade Secrets Act states ^in

relevant part that:

Whoever, being an officer oremployeeof t6e United States or of any
department oragencythereof, publishes, divulges, discloses ormakes
known in any manner or to any extent not authorizedby faw any
infomlation comiug to bam in the eourseof his employment or official
duties or by reason of any examination or investigation tllade by, orietum,
report or record mada to or filed with, such department or agency orofficer
oreniployee thereof, whichconcems errelates to trade seerets,processes,
operations,style-of work; or apparatus, or to theidentify, confidentiaL
statistical data, amount or. source of any mcome, profits; losses or
expenditures;of any person; ftrm, parinex@hip, corpomtion, or association;
... to be seen or examined by any person except as provided by law; shall
be fined notmore iban $1,000, or imprisoned not more than one year, or
botb; and shall be temoved fiom offiee or employment S3

See'Clnwler Corn v,Brown, 441 U.S. 284, 301(1979) (Chr ler). The Trade Secretsvs

Act applies to formal agency aetions as well as actions by tbgagency's individual

employees.. Courts have found that the coverage of the TradeSecrets Actand

Exemption 4 are co-extensive,a4 meaning that tlieTrade Secrets Act generally proRibits

releaseof information covered by'Exemption 4.55 However, the Trade Secrets Act

2318 U:S,C. 1905:

24See, Eg..;,Bartholdi Cable Co. v. FCC114 F.3d 274(D.C. Cir.1997); CNA,
830 F,2d at1152.

ZSCMA, $30F.2d at 1151..
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permits disclosure of trade secret information where °authorized by law:"E6 Accordingly,

under the Trade Seerets Act, protected infnLmation may be released where there is

statutory orregulatoryauthority for theagency toreleaseit. In cases where the

SuthOrization for release is found inav agency regolation, theinquiry is whetlier the

regulation penmtting the:release is authorized by law:27

The Comnvssion has 'statutory authority to release trade sccn;t information. Whi1e

both theFederalPowcr andNaturalGe,s Acts place restrlcTions on an individnal

employee's release of informapon gathered in the courseof examining records of a

company, theypemiit the Co¢uuission itself to authorize such arelease. The.Federal

PowerAct provides:

The Commission shall at all times bave access to and the rigbt toinspect
and eXatnine all accounts, records, and memotanda of licensees and public
utilities, and it shall be the duty of such licensees and public utilitie8 to
fiunish to the Commission, within such reasonable time as the Coinmission
may order, any information with raspectthereto whicli the Commission
may by prder iequire, includingcopies of maps, contracts, reports of
engineers, and otber data, records, and papers, and to grant to all agents of
the Commission free access to its propertyand its accounts, records aud
memorandum when requested so to do. Nq meraber, offtcer, or emptoyee
oftheCommissiorishall divulge any fact or information which may come
to his knowledge during the course of examination of liotiks orother

26C}uysler,.441 U.S. at.301.

27L•
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aecounts, as hereinbefore provided, except insofar as hemay be directed by
the Commission or by a eourt.?$

In additlou, sections 4 and 312 of the Federal Power Act authbrize the

Commission "[tlo make public from tiure to time the in£ormation seoared hereunder and

to proqidefor thepublication of its reports and invesfigatlons in such foim andmanner

as may Ue best adapted for public infolmation and useP29 Section 14 of the Natural Gas

Act provides similarauthorization.. It states:

The Conmvssion may pernvt any person to file witli it a statement in
writing, under oath or otherwise, as it shall detemvne, as to any or all facts
andgucumstances concerning a matterwhich maybe the subject of
investigation. The Commission, in its discretion, may publish in the
manner authorized in section 312 of theFederal Power Act ... information

conceming a.uy such matter 30

Becausethese provisions givethe Commission broad discretion to release information,

such release would be. authorized by law under the Federal Power and Natural Gas Acts

and, therefore, permitted under the TFade Secrets Act, creating an exception tothe

nonnal situation where the Trade Secrets Act prohibitsrelease of information covered by

Excmption 4. This, in tum, wouldpermit the Conimission to withhold theiaformation

from public FOIA disclosure under Exemption 4, and stilldisclosethe information to

=s16 U.S.C, 825(b);. see aleo.15 U.S.C. 717g(b) (Nat@ral Gas Act) and118 CFA

3e:2(a);

2916 U.S.C. 797{d), 825k.

3015 U;S.C, 717m.
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selected individuals with appropriaterestricfions auuseand dissemination of that

infomtationwithout violattng the Trade Secrets Act.

c. Exeinption 7

Exeniption 7 exempts from disclosure certain information compiled for law

enfurcement purposes ?t For purposes of CEII, the mostrelevant Exemption 7 provision

is 7(F), which allows information to be withheld in order to protect a person's life or

physical: safety. in order to invoke Exemption 7, the agencymust be able to demonstrate

that the document at issue involves enforcement.of a statute or regulatioa thatthe agency

is authorized to enforce. TheComniissionhasverybxoadautlioritytoenforcethe

provisions of the Federal Power Act and the Natural Gas Act. For instance, undert.tlie

Federal PowerAct, theCommission(1)monitois and investigates conVliance with

liceqses, exetnptions apd pTeliminary pern'iita it issues;32 (2) determinesjustand

teasonable rates;s3aad (3) ensurescompliance wiih the Act and regulations issued

thereunder.34 Siniilarly; with iespect to the Natural Gas Act, the Commission hasbroad

315U:5,C:552(b)(7)..

3z16 U.S.C: $23b.

3'16 U.S.C. 824c.

a°16 U.S.C. 825m, 825o-1.
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authority to(1) deternsine whetber rates aad charges are just and reasonalile;35 and

(2)enforceviolationsofthestatuteorregulait3onsissuedtliereunder:36 Thus,givenits

broad enforcement authority, much of the information the Commission collects qualifies

asinfomtationcollectedforalawenforeementpurpose. Forsuchlawenforcemezit

information to enjoy protection under Exemption 7(F), however, the releaseofthe

infozmation must reasonably be expected to endanger a person's.Gfe or safety.

Asnoted inparagraph 11 of the final rule; there have been ofBcial wamings that

the energyinfmstrocture could be the target of terrorist attacks. Given that aD attack on

the energyinfrastructure is a legitlmatethreat, the Commission concludes ttiatteleaseof

information that eouldfacilitate or increasethe like,lihood of the success of such an

attackcouldbeexpectedt'oendangerlifeandsafety of.people. Thefailureofat7am

could cause flooding thatwould endanger lives, ascoukl thc explosion of anatural gas

pipeline. Interruptionsto gas and electricpower supplies likewise could endanger lives

of thosereliariton power, especially in times of eztreme hot or cold weather. For these

reasons, information. identified asCEII may qualifyfor protection under txemption 7(F).

as15 UrS,C.717c.

3fi15 U,S.C.717s.
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MINUTES

REG'ULAR MEETING OF THE OIIIO POWER SITING BOARD

Janualy 25,2009

MemhersPresenq
Alan Sctidher, Cheirmau, Public Utilities Commission of Ohio
Lurry Wagner; Public Membar
Doug O4Brien forRoficxt Boggs, Director, Ohio Depariment ofAgnculture
Drow Bergmen for Chnstophet Rorlesl:y Dnectar, Ohio Envvironmental Protection Ageiicy
Stev,edSolioerty for 1,ee Pisber, D'Eector„OLio Depettm@nt of??avolopmeoE
Cstbryn,tAueas for Seant,ogan, Director, Ohio Depertmeot ofNatur@I Resource5
Martht`fretnmel for Alvin Jacl®on, MD., Direemr, Ohio Depathneut of Health
Robett Scituler, Stata Senator

Mem0er8 Ati5eul:
deson Wilson, State Senator
StafeRcpresautstive (Vacant)
State$epre:ventative(Vacant)

Resolutioa36S09 - Mfnutes of the Reauiar BnardMeetin¢. NovemlieY 24: 2008. Chairmzn Sctirnber
movedtoaceeptthenumrceeoftl7epriorBoardmeeting. D:BergmansecoodedNaemodoe. Theresohution
passed ... .

Resoludori 366A9 - Case N. 08-0291-EL-BGN,Consideration of the Aoulleadan hYMiddletown
Cohe Comaanv for aCertilicete of Envirnomental Comuadh8trv aad Public Need for ihe

ddletowu S'olt$ ComQnny Coaeiuirednh Station. Clrnirroen Schnber moved to appmyethe
appltca6on.S:Schoenysecoudedthomolioa Theiesolutionpassed.

Resolutian 367-09 = CeseNn. 07-171-EI`BTX. Conaideradonof Entrv on RehearPn¢ Con<eroinn the
AooliceNOn - ot Amerieau Transntiesiou Svstema. Incoroorated, and the Ctovelgnd Eli
LluminaMUeConmoeNy for a Certi cate of EnvirnnmentaGComuatibitltv and Public Need for the

to deny theCeag^ Coygly 138:kV Trausmiasiod I:ine 9uoolv ProiecG CLah^man Sclm'her moved
epplication far reLeniiag. D. Berge+i seconded the mottou: 77ie resolution passed.

Resolutiou36&09- CaseNo. 08-1024-ELORD: Consideration of Entrv on'Reheartn¢ Concernlnn
the'OhioPowerSitlarBoard's AdooBoiloC Chanter 4906-17 of the Ohio AdMnistrative Code and
the Amendufent ofCertaN Rulea 1uCbanters 4906-1. 490&4 andRule 4906-7-17 of the:Ohio '
Admudatradve Cdde to Implement CertificaNon Reauirernentsfor Elech7c $eneratinn R'tnd
FadBNea: Che'vmeu Scbrjber rnoved to adopt the enhg, The entry: grants UNU's application for
reheariag and deares Buckeye'a application for mhearhmg;: attaches revisions;drdow that applicable ndes be
submittedvq ICARR; 9od,estabhyhes the dve year reviewdate. C. Loueas socondedthemation. The
fesolutipnppeaed

23,2009)
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MINUTES

REGITI.ARMEETING OF THE OHIO POWER SITING BOARD

November 24, 2008

Memhers Preaeuts:
Alan Sefiliber,:Chairman, Fublic UtilirieaCommission ofOhio
RobertBoggs,D'uecoor,OliioDeparmant ofAgriculhue
Diew Hergman forC'bristopher Kurlesli,.Director, Obio EnviromoenudProtectionAgeney
SohnMag0lforf.eeFisber,Direcmt,OhioDeparmentofbeveloprneut
Catbrynfaucas for Sean Gogan, Sirector, OhioDepaiimeot ofNatmat Resources
MattinTren>mel for AlvihJackson,M.D.; Din:ctor,Oluo DepamneatofHeaBh
IohnHagaqStateRepreaentative

Members Absenti
Public Membcr(vacant)
JenniferGanisoM State Represeniative
Robert5elmler State Senaior
Jason Wilsou,.State Scuetor

Resolution 362-08 - Minutesof theReedar BoardMeetin¢. bctober 28. 2008: Chaianan$ctuiber
moved toeccept the minutes of &ha prior Board meetiog. R. Bogge eccOnded the fnotiou. The resolution
pessed;

Resolution 363-08-- Cese No. 06-1357-EflBTRR Coasideirtion ofYhe Auulleatton bvAmerican
Municiuat Pbwes-Ohio for a CertiBeata of Environmemal ComnatNBitv and Public Need for tke.
Americm Municioaf Power-OLia 345 kV 7Yansmissiou Line Chamnui Scluiber mtivedto approYe dfe
§ppiicatinn; C. Loucasaecondedthe mptionn. TLe resolutioapa.ssed,

Resolution 36448'. - Case Na. 87-171-EL^BTX: ConsMET&tion of the Anulication by Americnn
'fnuemission $vatems: tne., and the Cleveland Eleetr1c:70undnatina Comosnv for e CertiBeate of
EnvironmeutalComuatlbllity audPublic Need torYtieG¢auea Countv 138 kV Transnfis§lon Suuniy
Prntat: Chairmen Sohriber move,dto epprove ,^c epplication. R. Eoggs soconded the mutien, The
msolutionpasaed:.

6,2009)
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Ohio Power Srtang Board Ohio Power Sttang
Board MEebng - January 26, 2009
OPSB Home Page > Meeting Agendas Index > Ohio Power Siting Board Meeting - January 26,
2009

REVISED

OHIO POWER SITING BOARD

MEETING

7anuaty 26, 2009

3:30 PM, Room 11E

AGENDA

1. Approval of the minutes of the regular Board'mseting of Nov¢mber 24, 2008.
2. Case No, 08A281-EL-BGN Consideration of thE Apphcation by Middletown Coke

Company for a Certificate of Environmental Compatibihty and Public Need for the
Middletown Coke Company Cogeneratton Station.

3. Case No.07-171-EL-&TX, Consideration of Entry on Rfih6anng concernmgthE
Application of American Transmission Systems, Incorporated, and the Cleveland Electnc
Illuminating Company for a Certificate of Envcronmental Compatibility and Public Need for
the Geauga County 138 kV Transmission Lin¢ Supply Project.

4. Case No. 08- I024-EL-ORD, Consideration of Entry on Rehearing concer.ning the Ohio
Power Sitiog Board's Adoption of Chapter 4906-17 of the Ohio Adniinistrative Code and
the Amendment of Clertain Rules in Chapters 4906-1, 4906-5 and Rule 49067-17 of
the Ohio Administrative Code to Implement Certification Requirements for Electric
Generating Wind Faedities.

S. StaffLpdate

http:/lwww.opsti.ohio.gov/OPSB/agendasLagenda.cfm7id=4306 612S12009
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^i0. g{^ Y I Power $iting Board

Ohio Power Siting Board Ohio Power Siting
Board MEeting - NovembEr 24, 2008
dP$B Home PaSE > Meeting AgEndas h1dfJL > (lhto Power Siting Board MEEting - November

24,2008

OHIO POWER SP17NCr BOARD

NEEETING

Novetnber 24, 2008

3:30 PM, Raotii 11E

AGEND.A

1. Approval of the minutes of the regular Board meeting of October 28,2008.
2. Case No. 06-1357-EL-BTX, Consideration of the Application byAmeriwnMunicipal

Power-Ohio for a Cettihwte of Envlronmental Compat7bility and Public NEed for the
Amencan Municipal Power-Ohio 345 kV Transmission Lme.

3. Case No. 07-17 )-EL-BTX, Consideratipn of the Application by AmEncan Transmission
Systems, Inc., atld the Cleveland Electnc Illuminating Company for a Certificate of
Environmental Compatibihty and Public Need for the Geauga County 138 kV
Transmission Supply Proect.

4. Staff Update

http://www.opsb.ohto.gov/OPSB/agEndas/agenda.cfnm?Yd= 4296
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