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Toledo Bar Association, Case No. 2009-1171
Relator,
V. RESPONDENT’S OBJECTIONS
‘ TO FINDINGS OF FACT AND
John G. Rust, RECOMMENDATION: BRIEF
Respondent. IN SUPPORT; NOTICE OF

APPEAL.

Now comes Respondent, John G. Rust, individually, as Counsel and Richard
M. Kerger is away on vacation, and this Counsel wants and does hereby, file his
Objections To the Findings of Fact and Recommendation, and is filing herewith, as
stated in the Court’s Order to Show Cause of July 7, 2009 and also his Brief in
Support of his Objections, which go only to the finding and recommendations,
stated in this Court’s July 7, 2009 Order to Show Cause; of Costs, as Respondent
claims his filings in the Lucas County Probate Court of the Affidavit of Dr. Philip
M. Lepkowski, Mrs. Tillimon’s family doctor, which opined that Defendant
Guardian Fisher had been chargeable with negligence causing Mrs. Tillimon’s
death, put a duty on Probate Judge Puffenberger to hold as a matter of law the
filings before him, under RC2113.18, entitled son Duane Tillimon to be named as
proper party Plaintiff as a “Successor Administrator,” and then by the Supreme
Court cases, son Tillimon would have become eligible to serve as a personal
representative to bring the wrongful death action, just as was held in principle in
Douglas v. David Bros. Coal Co. 135 Oh St. 641 (1939).

F ﬂl E D [ Respectfully submitted,
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A copy of the foregoing is served by U. S. Mail to Attorneys Jonathan B.
Cherry, Esq. (0001126) Toledo Bar Association, 311 N. Superior St., Toledo, Ohio
43604-1454; Paul D. Giha, Esq. (0002533) 608 Madison Ave,, Ste. 1400, Toledo, Ohio
43604-1121; and Yvonne Tertel, Principal Assistant Attorney General, Health &
Human Services Section, 30 E. Broad St., 26™ Floor, Columbus, Ohio 43215-3400
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- STATEMENT OF THE FACTS
Son, Duane J. Tillimon, and his mother, Mrs, Irene Tillimon, in time learned
that Attorney Edward Fischer was appointed Guardian but neither the mother nor

son was served with papers giving notice of hearing for appointment of Attorney

Fischer as Guardian of Mrs. Irene Tillimon.

From the very start, son Duane J. Tillimon felt Guardian Fischer was not

reporting the truth, nor disclosing what happened to all the mother’s property at
her home on Poinsetta Avenue in Tolede, Ohio.

Executor Taylor and Guardian Fischer have been at odds from the start.
The three member commissioners hearing this grievance case was very adept,
astute, and fair in noting that Administrator Taylor never really tried to find out
what Guardian Fisher had done or not done in trying to save the life of Mrs.
Tillimon, and ?llat m October 2004 Gual;dian Fisher had bee;l told to take Mrs.

>

Tillimon to get a doctor for a “stent” operation. After this, counsel recommended to
Soy TOlLLemon To WniTe
Judge Puffenberger that Guardian Fischer get a doctor, he still didn’t do anything
about a doctor until Judge Puffenberger ordered Guardian Fischer take Mrs.
Tillimon to a doctor for a “stent” operation. It got too late and then gangrene had
set in. When Mr&. Tillimon talked to the doctor after the Judge ordered a “stent”
operation, the doctor said it was too late to help Mrs. Tillimon. The Grievance
Panel has proceeded very adeptly, fairly, intelligently, ami 1 think, outstandingly.
The Toledo Bar Association’s attorneys has not justified any of the unlawful

negligence by Guardian Fischer. Once the Toledo Bar Association’s lawyers saw

the affidavit of Mrs. Tillimon’s doctor, Doctor Philip M. Lepkowski, I say a



grievance should have been filed against Guardian Fischer by the Toledo Bar
Association attorneys. Once there is notice about a lawyer’s failings, then the Bar
Association should have checked the relevant medical records at Harborside and the

relevant hospitals.



ARGUMENT

PROPOSITION OF LAW 1

ONCE THIS PROBATE COURT IS FURNISHED WITH THE AFFIDAVIT
FROM THE DECEDENT’S DOCTOR, PHILLIP M. LEPKOWSKI THAT
GUARDIAN FISCHER ISSUED ORDERS AT ST. LUKE’S HOSPITAL
REMOVING MRS. TILLIMON FROM INTENSIVE CARE AT ST. LUKE’S,
ALTHOUGH THE ST. LUKE’S DOCTORS HAD ORDERED SHE BE KEPT IN
INTENSIVE CARE. GUARDIAN FISCHER ORDERED HER TO BE
RETURNED TO HARBORSIDE AT SWANTON, WHICH AFFIDAVIT OF DR.
LEPKOWSKI OPINED THAT THE IMMEDIATE PROXIMATE CAUSE OF
MRS. TILLIMON’S DEATH, WAS WHEN GUARDIAN FISCHER REMOVED
HER FROM INTENSIVE CARE AT ST. LUKE’S AND SENT HER BACK TO
HARBORSIDE AT SWANTON. GUARDIAN FISCHER ORDERED MRS.
TILLIMON TO BE REMOVED FROM INTENSIVE CARE AT ST. LUKE’S
HOSPITAL, THE PROBATE JUDGE THEN HAD RECEIVED PRIMA-FACIE
EVIDENCE MAKING A CASE AGAINST GUARDIAN FISCHER FOR THE
WRONGFUL DEATH OF MRS, TILLIMON AND THE PROBATE COURT WAS
UNDER A MANDATORY AND STATUTORY DUTY OF LAW TO GRANT THE
MOTION FILED JUNE 10, 2008 BY SON DUANE TILLIMON TO BE
APPOINTED AS SPECIAL ADMINISTRATOR TO BRING THE WRONGFUL
DEATH ACTION AGAINST GUARDIAN FISCHER AND OTHERS AND ALSO
TO ASSERT FOR THE ESTATE OF IRENE TILLIMON THE SUIT FOR ALL
CLAIMS OF NEGLECT OF HER BY GUARDIAN FISCHER AND
HARBORSIDE OF SWANTON.

Involved here is “RC 2113.18 Removal of executor or administrator” which
reads:

“(A) The probate court may remove any executor or administrator
if there are unsettled claims existing between him and the estate, which the
court thinks may be the subject of controversy or litigation between him and
the estate or persons interested therein.

(B)  The probate court may remove any executor or administrator
upon motion of the surviving spouse, children, or other next of kin of the
deceased person whose estate is administered by the executor or
administrator if both of the following apply:

(1)  The executor or administrator refuses to bring an action for
wrongful death in the name of the deceased person;

(2)  The court determines that a prima-facie case for a wrongful



death action can be made from the information available to the ¢xecutor or
administrator. '

History: GC 10509-19; 114 v 320 (404); Bureau of Code Revision, 10-1-53;
139v S 176. Eff 6-1-82.”

The controlling precedent here is Douglas, Admx., v. The Daniels Bros. Coal
Co, et al., 135 Oh. St. 641 (1939) where the Opinion and Syllabus at Page 641 reads:

“Limitation of actions-Amended petition relates back to date of filing petition-
Widow mistakenly instituted action as administratrix for wrongful death of
husband-Negligence-Sale of fuel vil mixed with gasoline or naphtha-Purchaser
not guilty of contributory negligence as a matter of law, when.

1. Where a widow institutes an action, as administratrix, for damages
for the wrongful death of her husband, under the mistaken belief that she
had been duly appointed and had qualified as such, thereafter discovers her
error and amends her petition so as to show that she was appointed
administratrix after the expiration of the statute of limitation applicable to
such action, the amended petition will relate back to the date of the filing of
the petition, and the action will be deemed commenced within the time
limited by statute.

p In a wrongful death action based on negligence in selling fuel oil
mixed with gasoline or naphtha, the purchaser, having asked for feel oil, is
not to be deemed guilty of contributery negligence as a matter of law in
.pouring such oil upon a fire in a stove, believing it to be fuel oil. (No. 27357 -
Decided July 12, 1939.)”

pFT ek
The key issues of the statate of limitations, and the right offers the statute has

run are stated in 135 Oh. at Page 641 as follows:

“This action was instituted in the Court of Common Pleas of Lake County
for the recovery of damages for the wrongful death of Verne Douglas,
husband of the plaintiff.

On October 27, 1935, the decedent, plaintiff and their children were
living in a one-room building in the village of Kirtland, Ohio. This building
had formerly been a garage, and was heated by means of a coal stove. The
cooking was done on another stove which used oil for fuel. On that date,
Verne Douglas was starting a fire in the heating stove and had placed
kindling and paper inside the stove to ignite the coal. Having lighted the
paper, he picked up a can containing oil and poured some of its contents on
the flame. An explosion resulted, which sprayed burning oil over the



decedent and injured him so severely that he died from burns the next day,
October 28, 1935,

A petition was filed in the same cause on October 27, 1937, by Frances
A. Douglas, as administrator of the estate of Verne Douglas, deceased. A
deposition of the administratix was taken by the defendants on November
26, 1937, at which time it was found that Frances A. Douglas had not been
appointed administratix of the estate of her husband and was not an
administrator at the time the petition was filed. Defendants then filed a
motion to make the petition definite and certain by setting forth the date of
the plaintifP’s appointment as administrator. The motion being granted, the
plaintiff filed an amended petition in which she alleged that she had been
appointed by the Probate Court of Lake County and had gualified as
administrator of the estate of Verne Douglas on the 27™ day of November,
1937; that prior to the date of the filing of her first petition she had received
forms from the Probate Court of Lake County which she had mistakenly
thought were letters of administration, and had advised her attorneys that
she had letters of administration; that the filing of the action was for the
benefit of the estate and the persons named in the petition, and that as
administrator she adopted and ratified her acts in commencing the action.”

In the Dodglas case, in 135 O.S. Justice Day held at Page 644;

“Day, J. The first question presented is whether the right of action is
barred by the statute of Limitation. It is conceded that the original petition
was filed within the time limited by statute and that the amended petition
was filed after the statutory period of limitation had expired.

It is well settled in Ohio that if an amended petition does not set up a
new cause of action it will not be barred by the statute fixing a period of
limitation for the institution of suit, but will relate back to the date of the
filing of the original petition. See 25 Ohio Jurisprudence, 588, Section 241;
Louisville & N. Rd. Co. v. Greene, Admx., 113 Ohio St., 546, 149, N. E., 876,
The rule of relation back was followed in Archdeacon, admr., v. Cincinnati
Gas & Electric Co., 76 Ohio St., 97, 81 N. E., 152 Missouri, K. & T. Ry. Co. v.
Waulf, 226 U. S., 570, 57 L. Ed., 355, 33 S. Ct., 135, and Clinchfield Coal Corp.
bv. Osborne’s Admr., 114 Va,, 13, 75 S. E., 750, all of which were wrongful
death cases.

In the instant case, the original petifion alleges that plaintiff is the
duly appointed and qualified administrator of the estate of her husband,
Verne Douglas, deceased. The amended petition alleges that at the time of
the filing of the original petition plaintiff erroneously believed herself
appointed but was in fact not appointed and qualified as such administrator;
that since the filing of her original petition, the error was discovered and she
has been appeinted and qualified as such administrator. The amended
petition further states that she adopts and ratified her act in commencing
the suit. In all other respects, the petition and amended petition are identical



insofar as they relate to the claims made against defendants. The amended
petition in no manner changes the cause of action as originally stated, and
does not set up a new cause of action.

Seetion 11363, General Code, authorizes a court, in the furtherance of
justice, to amend any pleading, process or proceeding, before or after
judgment, by adding or striking out the name of any party, or by correcting
a mistake in the name of a party, or a mistake in any other aspect, or by
inserting other allegations material to the case when the amendment does not
substantially change the claim. Under authority of Section 10214, General
Code, the provisions of Section 11363, General Code, are to be liberally
construed in order that the parties may be assisted in obtaining justice.”

The real basis of the court’s opinion is stated in 135 OS at page 646:

“Whether the substitution of a party plaintiff, having capacity to
bring the suit, in the stead of the original plaintiff whe filed the action
without capacity to bring the suit, is a change in the original cause of action
depends entirely upon the allegations in the amended petition. The mere
substitution of parties plaintiff, without substantial or material changes from
the claims of the original petition, does not of itself constitute setting forth a
new cause of action in the amended petition. As was said in the opinion in
the case of Van Camp v. McCulley, Trustee, supra: “The mere change of the
name of the plaintiff in the title would not of course change the cause of
action.”

In the instant case the cause of action set up in the petition is in ne
way affected by the correction contained in the amendment. The amendment
corrects the allegations of the petition with respect to plaintiff’s capacity to
sue and relates to the right action as contradistinguished from the cause of
action, A right of action is remedial, while a cause of action is substantive,
and an amendment of the former does not affect the substance of the latter.
See 1 Bouvier’s Law Dictionary (Rawles Rev.), 295; Pomeroy’s Code
Remedies (5 Ed.), 526 ef seq., Section 346 et seq. 1 Cyc., 642. An amendment
which does not substantially change the cause of action may be made even
after the statute of limitations has run. '

The requirement of the wrongful death statute that the prosecution of
the action be in the name of the personal representative is no part of the
cause of action iiself, but relates merely to the right of action or remedy.
That requirement was obviously intended for the benefit and protection of
the surviving spouse, children and next of kin of a decedent, the real parties
in interest. The personal representative is only a nominal party. Wolf, admr.,
v. Lake Erie & W. Ry. Co., 55 Ohio St., 517, 45,N. E., 708,36 L. R. A., 812,
Nor does the statute require that the personal representative shall bring the
action (wolf, Admr., v. Lake Erie & W. Ry. Co., supra), but merely provides
that the action, if brought, shall be brought in the name of the personal
representative. The only concern defendants have is that the action be




brought in the name of the party authorized so that they may not again be
haled into court to answer for the same wrong,

We hold that where a widow institutes an action as administratrix
for damages for the wrongful death of her husband, under the mistaken
belief that she had been duly appointed and had qualified as such,
thereafter discovers her error and amends her petition so as to show that
she was appointed administrator after the expiration of the statute of |
limitation applicable to such action, the amended petition will relate back to t-

" he date of the filing of the petition, and the action will be deemed commenced

within the time limited by statute.” ( U J-r. L Scokipg a V:S'T'.?D

Respondent Rust attaches pages 3, 4, and 5 of his said Motion in
Probate Court filed on June 10, 2008 to appoint son Duane Tillimon as the “Special
administrator” to assert the wrongful death action against Guardian Fischer , and
against Harborside of Swanton for their neglect of Mrs. Tillimon.

We claim Dr. Lepkowski’s affidavit gave the Probate Judge the mandatory
duty to appoint the son as “special administrator” as moved. Son Tillimon has
appealed the Final Judgment of the Probate Court denying son’s motion to be
authorized to bring wrongful death action for his mother and briefs have been filed
in that appeal, The Estate of Irene Tillimon v. Douglas A. Taylor, Administrator for
the Estate of Irene Ti]limon, Court of Appeals Case No. L-08-1953; Trial Court
Case 2005 EST 0243. Due to Mr. Tillimon’s going into Chapter 7 Bankruptcy the

above are stayed.

CONCLUSION

Respondent Rust claims ence son Tillimon filed in the Probate Court his

motion on June 10, 2008, that the Probate Judge was then under a mandatory duty

to appoint son Tillimon as “special administrator.” What Rust had done would




then have been made valid and no grievance violation could rightly be asserted by
relater because ﬁs hoped, everything would have turned out as Respondent Rust
moved and wanted no violation.
Respectfully submitted,
erﬁu— fg‘ A Q/V’A/
v )

John G. Rust
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the name of Administrator Douglas A. Taylor in order to preserve the lawsuit under the

statute of limitations for refiling (Exhibit #6).

In Burwell, Admr., Appellee v. Maynard, Admx., Appellant, Supreme Court of

Ohio, (No. 69-564 — Decided February 18, 1970), 21 Ohio St. 2d 108, the Supreme Court

of Ohio decided:

Section 2125.02 Revised Code Parties-damages, provides, in part:

“An action for wrongful death must be brought in the name of the personal
representative of the deceased person., but shali be for the exclusive benefit of the
surviving spouse, the children and other next of kin of the decedent.”

In an action for wrongful death, the personal representative is merely a nominal party
and the statutory beneficiaries are the real parties in interest. As this court stated
in Douglas v. Daniel Bros. Coal Co. (1939) 135 OhioSt. 641, 647,15 0.0. 12,22
N.E.(2d) 195: ' '

“The requirement of the wrongful death statute that the prosecution of the action be in
the name of the personal representative is not part of the cause of action itself, but
relates merely to the right of action or remedy. The requirement was obviously
intended for the benefit of the surviving spouse, children and next of kin of 8
decedent, the real parties in interest. The personal representative is only a nominal

party. Wolf, Admr. v. Lake Erie & W. Ry. Co. 55 OhioSt 517,45 N.E. 708, 36 L.R.A.
812.

Nor does the statute require that the personal representative shall bring ¢the
action, (Wolf, Admr. Lake Erie & W. Ry., Co., supra), but merely provides that the
action, if brought, shall be brought in the name of the persenal representative.
The only concern defendants have is that the action be brought in the name of the

party authorized so that they may not again be haled {hauled] into court to answer for
the same wrong,

and

In the case at the bar, there is no doubt that the appellant-administratrix was notified
of the existence of a claim against the estate of the alleged wrongdoer. Te claim by the
minor, the sole statutory beneficiary under section 2125.02, Revised Code, was timely
presented to appetlant, and such presentation was sufficient to satisfy the notice
requirements of Sections 2117.06 and 2117.07, Revised Code. To hold that one
qualifies as a beneficiary under section 2125.02 Revised Code, is not qualified to
present a claim to the executor or administrator of the estate of the deceased
wrongdoer under sections 2117.06 and 2117.07, Revised Code, would be inconsistent

3




with the principles stated above. It would also be paying obedience to form rather than
recognizing that the statutory beneficiary of the wrongful death action is the real party
in interest and that the appellant had sufficient timely notice of a claim against the
estate,

Under Ohio Revised Code Section 2125.02, and the cases cited above, Sole Heir

Duane J. Tillimon had the right to prosecute the wrongful death lawsuit as long as he
brought the action in the name of the personal representative, that is Douglas A. Taylor,
Successor Administrator for the Estate of Irene T. Tillimon, This is precisely what Duane
J. Tillimon did.

| Duane J. Tillimon is the sole heir, and the Administrafor that was nominated in the
will of Irene T. Tillimon, and is also the sole beneficiary of the Estate of‘ Irene T.
“Tillimon. A wrongful death lawsuit is not for the benefit of the Estate itself, but for the
benefit of the beneficiaries of the Estate. |

The Lucas County Court of Common Pleas is requiring that Duane J. Tillimon have-
ﬁle Probate Court appoint him as Special Administrator in order to prosecute the
wrongful death lawsuit.

It would appear from the case cited, that the appointment of Special Administrator is
not discretionary appointment, but mandatory appointment in order to properly bring the
wrongful death lawsuit in the Court of Common Pleas. The appointment of Duane J.
Tillimon as Special Administrator is “procedural” since he is not permitted to bring the
wrongful death lawsuit in his name under Ohio Law, although under Ohio Law he is the
sajured person and the wrongful death lawsuit is brought solely for his benefit,

The only reason for either Administrator Douglas A. Taylor, or the Probate Court
#tself, to deny this motion would be to protect the Court Appointed Guardian Edward J.

Fischer from the wrongful death lawsuit. Both Irene T. Tillimon, and her Heir Duane J.



Ti]liﬁon, objected to the appointment of attorney Edward J. Fischer as Guardian. In
hindsight, the Objection to the appointment of Edward J. Fischer as Guardian should
have been granted and in all likelyhood Irene T. Tillimon would be alive today. If
Guardian attorney Edward J. Fischer did nothing wrong, he should be allowed to defend
himself in the wrongful death lawsuit. The issue should be tried and decided in the Court

~ of Common Pleas and not iﬂ the probate Court.

Respectfully submitted,
Vot Aer S -
John(G. Bull Dog Rust 4
4628 Lewis Avenue
‘Toledo, Ohio 43612

PH: (419) 476-0347
Attorney for Duane J. Tillimon

CERTIFICATE OF SERVICE
This is to certify that a true copy of this Motion was sent by ordinary U.S. Mail on the
vl - |
{ ¢ day of June, 2008 to Douglas A. Taylor, Administrator for the Estate of

Irene T. Tillimon, 421 N. Michigan Street, Suite B, Toledo, Ohia 43604.

O@é )f.ff,,ﬂﬁ?ﬁ /?"‘"‘

John G. Bufl Dog Rust




BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE -

THE SUPREME COURT OF OHIO

Inre:

Complaint against:

John G. Rust, Esq.

4628 Lewis Avenue

Toledo, Ohio 43612
RESPONDENT,

Vs,

Toledo Bar Association

311 North Superior Street

Toledo, Ohio 43604-1454

RELATOR.

No.

COMPLAINT
AND
CERTIFICATE

(Rule V of the Supreme Court
Rules for the Governmt_mt of
the Bar of Ohio.)

Now comes the Relator and alleges tI:at John G. Rust, an Attorney at Law, duly

admitted to practice law in this State of Ohio is guilty of the following misconduct:

JURISDICTION

1. The Toledo Bar Association, Relator, through its Certified Grievance

Committee, is authorized to file this complaint pursuant to Rule V, Section (3){(C) and Rule V,

Section (4) of the Supreme Court Rules for the Government of the Bar of Ohio.

2. John G. Rust (“Respondent”), Supreme Court Registration Number 0000098,

was admitted to the practice of law in the State of Ohio on March 17, 1948, and is subject to the

Supreme Court Rules for the Government of the Bar of Ohio.

1 .
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Count 1

3. Respondent represents Duaxlle Tillimon (“Tillimon”), whose mother Irene
Tillamon (“Mrs. Tillimon”) passed away on January 20, 2005. It is undisputed that Duane Tillimon
is his mother’s sole heir. |

4. Mrs. Tillimon’s estate was filed with the Lucas County Probate Court (Estate
of Irene Tillimon, C_ase No. 2005 EST 000243) on February 2, 2005. That estate is still open;
Attorney Douglas A. Taylor (“Taylor”) has served as Successor Administrator since being appointed
to that position by the Court on October 14, 2005 and currently still serves in that capacity.

5. Prior to her death, Mrs. Tillimon was placed into a guardianship through the
Lucas County Probate Court (In re Irene Tillimon, Case No. 2004 GDN 001350) effective May 25,
2004. Attorney Edward J. Fischer was appointed by the Court as her guardian. Mrs. Tillimon
resided in a nursing home in Swanton, Ohio, Harborside Healthcare Rehabilitation & Nursing Center
(“Harborside™), uﬁ until the time of her death.

6. Tillimon was dissatisfied with the treatment his mother had received at
Harborside. He was also dissatisfied with the manner in which Attorney Fischer had performed his
duties as guardian. Tillimon believed that a wrongful death action should be filed on béhalf of his
mother through her estate against Harborside and Attorney Fischer. The estate’s previous fiduciary,
Attorney Sarah McHugh, retained counsel on behalf of the estate. A wrongful death lawsuit was
filed in the Lucas County Common Pleas Court on January 17, 2006 (McHugh v. Harborside, Case
No. CI12006 01259). This case was subsequently voluntarily dismissed without prejudice on April
12, 2006. Respondent was not involved in this action in any way,

7. Dissatisfied with the cutcome of the wrongful death case, Tillimon sought

counsel from Respondent. Respondent filed another wrongful death action against Harborside and

.
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Attorney Fischer in Lucas County Common Pleas Court (Taylor v. Harborside, Case No. 2007
02795) on March 29, 2007, naming the estate’s Successor Administrator Douglas Taylor as the
plaintiff. Respondent did not consult with Taylor prior to filing this action. When Taylor discovered
that the case had been filed without his knowledge and approval, hc requested that Respondent
immediately dismiss the case as Taylor had not authorized Respondent to file the action and
'Respondent was acting without authority in doing sé. |

8. Respondent refused to voluntarily dismiss the case and continued with his
litigation efforts, seeking instead to have his client, Tillimon, appointe-d as the “substitute plaintiff”
in the action in place of Adrﬁinistrator Taylor, in contravention of R.C. §2113.18. The case was
dismissed by the Court on September 27, 2007.

9. Respondent’s client, Tillimon, was declared a vexatious litigator pursuant to
R.C. §2323.52 by Judge Charles J. Doneghy of the Lucas County Court of Common Pleas in orders
issued on June 13, 2007 and July 3, 2007 (Charter One Bank, F.S.B. v. Tillimon, Case No. C12005
03345).  Respondent was aware of these orders, but continued to file pleadings on behalf of
Tillimon in Case No. 2007 02795 (Taylor v. Harborside) v-vithout seeking prior approval of the
Court.

10.  Respondent’s conduct, as set forth herein, constitutes a violation of the

following Ohio Rules of Professional Conduct:

A, Prof. Cond. Rule 1.1 [A lawyer shall provide competent representation to a
client];

B. - Prof. Cond. Rule 1.2(d) [A lawyer shall not counsel a client to engage, or
assist a client, in conduct the lawyer knows is illegal or fraudulent];

3
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Prof. Cond. Rule 1.16(a)(1) [A lawyer shall not represent a client where the
representation will result in violation of the Ohio Rules of Professional
Conduct]; :

Prof. Cond. Rule 1.16(a)(2) [A lawyer shall not represent a client when the
lawyer’s physical or mental condition materially impairs the lawyer’s ability
to represent the client];

Prof. Cond. Rule 3.1 [A lawyer shall not bring or defend a proceeding, or
assert or controvert an issue in a proceeding, unless there is a basis in law and
fact for doing so that is not frivolous].

WHEREFORE, Respondent is chargeable with misconduct and Relator requests that

Respondent be disciplined pursuant to Government Bar Rule V.

Respectfully submitted,

W%@

Y nne Tertel (0019033)

Prmcxpal Assistant Attorney General
Health & Human Services Section
30 E. Broad St., 26™ Floor

Columbus, OH 43215-3400
Telephone: 614-466-8600
Facsimile: 866-500-2775
Emaii: ytertel@ag.state.oh.us Jonathan B. Cherry, Esq. (0001

Counsel for Rel

Bar Counsel

Toledo Bar Association
311 N. Superior Street
Toledo, Ohio 43604

. Telephone: 419-242-9363
Paul D. Giha, Esq. (0&02833) Facsimile: 419-242-3614
608 Madison Ave. Ste. 1400 Email: jcherry{@toledobar.org
Toledo, OH 43604-1121 Counsel for Relator

Telephone: 419-242-1400
Facsimile: 419-246-5764
Email: peiha@sbeglobal.net

Counsel for Relator

Arp [



CERTIFICATE

The undersigned Bonnie R. Rankin, Chair
{President, Secretary, Chairman of the Grievance Committee or Disciplinary Counsel}

of the Certified Grievance Committee of the Toledo Bar Association

hereby certifies that Yvonne Tertel, Paul Glha and Jonathan Cherry

, __are duly authorized to

(is or are}

represent Relator in the premises and have accepted the responsibility of

{has or have)

prosecuting the complaint to its conclusion. After investigation, Relator believes reasonable cause exists

to warrant a hearing on such complaint.

Dated /%444 2, / Xk_2008

Chair, Certified Grievance Committee
(Title)

(Rule V of the Supreme Court Rules for the Government of the Bar of Ohio.)
Section (11) |

(1) The Complaint; Where Filed; By Whom Signed. A complaint shall mean a formal
written complaint alleging misconduct or mental illness of one who shall be designated as
the Respondent. Six (6) copies of all such complaints shall be filed in the office of the Secretary
of the Board. Complaints filed by a Certified Grievance Committee shall not be accepted
for filing unless signed by one or more members of the Bar of Ohio in good standing, who
shall be counse! for the Relator, and supported by a certificate in writing signed by the President,
Secretary or Chairman of the Certified Grievance Committee, which Certified Grievance
Committee shall be deemed the Relator, certifying that said counsel are duly authorized to
represent said Relator in the premises and have accepted the responsibility of prosecuting
the complaint to conclusion. It shall constitute the authorization of such counsel to represent
said Relator in the premises as fully and completely as if designated and appointed by order
of the Supreme Court of Ohio with all the privileges and immunities of an officer of such
Court. The complaint may also, but need not, be signed by the person aggrieved.

Complaints filed by the Disciplinary Counsel shall be filed in the name of Disciplinary
Counsel as Relator.

Upon the filing of a complaint with the Secretary of the Board, Relator shall forward
a copy thereof to Disciplinary Counsel, to the Certified Grievance Committee of the Ohio
State Bar Association, to the local bar association and to any Certified- Grievance Committee
serving the county or counties in which the Respondent resides and maintains his office and
for the county from which the complaint arose.
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BEFORE THE BOARD OF COMMISSIONERS
ad ON )
GRIEVANCES AND DISCIPLINE.
OF
THE SUPREME COURT OF OHIO

In Re: | o 7 :
Complaint against ) S Case No. 08-026
John G. Rust _ :  Findings of Fact,
Attorney Reg. No. 0000098 Conclusions of Law and
_ : Recommendation of the
Respondent Board of Commissioners on
: Grievances and Discipline of

Toledo Bar Association the Supreme Court of Ohio

Relator
qn. - This matter was heard at the offices of the Toledo Bar Association on April 30,

2009, before a panel of the Board of Commissioners on Grievances and Discipline (Board)
consisting of Shirley Christian, Alvin Bell, and Stephen C. Rodeheffer, Chair. Nong of the panel
members resides in the appeliate district from which this matter arose or served as 2 member of
the probable cause panel in this matter. |

12. Appearing on behalf of Relator, Toledo Bar Association, were Attorneys Jonathan
Chérry, Paul Giha, and Yvonne Tertel. Respondent appeared represented by Richard M. Kerger.
13. This action was initiated with the filing of a Complaint with the Board on April
14, 2008. Thereafter, Relator filed an Amended Complaint on April 28, 2008. The Amended
Complaint cc‘anfained the identical factual allegations of misconduct that were set forth in%he
initial Complaint, but asked the Board to find that Respondent had violated certain additional

rules of the Ohio Rules of Professional Conduct.
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4. Respondent is a 92 year-old lawyer who still engages in the full time practice of
law in Toledo. Tt would appear that his unconventional and eccéntric conduct has led many of
his colleagues to question his mental ability to practice law. Consequently, Relator requested a
mental health examination shortly after the case was filed. Respondent, through his counsel;
agréed to the examination, and Dr. Riaz N. Chaudhary, M.D., examined Respondent on
September 22, 2(308. Dr. Chaudhary’s initial report contained a mixed bag of findings that failed
to address the underlying concern as to whether Mr. Rust suffered from a mental illness within
the definition of R.C. §5122.01(A). The Secretary of the Board sent the doctor a follow up letter
dated October 23, 2008, asking him to supplement his prior report with a discussion of the issu;es
that prompted the referral in the first place. Unfortunately, Dr. Chaudhary’s response dated
November 7, 2008, was less than enlig-htcning. Indeed, he suggested thét the Panel seek the
answers it wanted from a psychiatrist or neurosurgeon. Having lost time waiting for a resolution
of Respondent’s mental health issues that it was not going to receive, the Panel and the attorneys
decided to forego an evaluation and proceed to trial.
15. The Amended Complaint alleges the following violatir;)ns of the Ohio Rules of
Professional Conduct:
a. Rule 1.1 {A lawyer shall provide competent representation to a client];
b. Rule 1.16(a)(1) [A lawyer shall not represent a client where the representation
will result in a violation of the Ohio Rules 6f Professional Conduct];
c. Rule 3.1 [A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue in a proceeding, unless there is a basis in law or fact for doing so that is
not frivolous];

d. Rule 8.4(c) [Conduct involving dishonesty, fraud, deceit, or mistepresentation};
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e. Rule 8.4(d) [Conduct prejudicial to the administration of justice];
£ Rule 8.4(h) [Conduct adversely reflecting on the lawyer’s fitness to practice law].

FINDINGS OF FACT

96. John G. “Bulldog” Rust began his legal career on March 17, 1948, after
graduating from the University of Virginia Law School. Born John G. Rust, he legally changed
his name to incluc‘l)el “Bulldog" when he waé given the moniker by a judge before whom he was
trying a case. Despite his advanced age and sixty-one years of practicing law, Respondent’s
enthusiasm for the profession remains intact. As his legal counsel Mr. Kerger put it, there are no
minor issues in Mr. Rust's cases. It is also clear that Respondent does not show any signs of
being intimidated by the younger members of his profession, though he readily admits that his
memory and hearing are not what they were “twentjr years ago.” (Tr. 121)

17. During his career Mr. Rust made the acquaintangie of another individual of some
repute in the Lucas County judicial system by the name of Duane Tillmon. From the testimony
presented, it would appear that Mr. Tillmon (a non-lawyer) has extensive real prdpefty holdings
in the Toledo area and has become a well known pro se litigant in the Lucas County courts. In
fact, during Respondent’s representation of him in the matters that gave rise to this proceeding
Mr, Tillmon was declared fo be a vexatioué litigator as defined by R.C. §2323.52 by Judge
Charles J. Donaghy. (Tr. 88) |

18. Mr. Tillmon’s mother was a lady by the name of Irene Tillmon who spent her last
years as a resident of Harborside Healthcare where she died on January 25, 2005. The cause of
death was testified to be gangrenc.' Mr, Tillmon, the only next of kin and sole heir of Ms.

Tillmon’s significant estate, came to the conclusion that his mother’s guardian, an attorney by
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the name of Edward “Ned" Fischer, and the nursing home were responsible for her death ana he
retained the law firm of Elk and Elk to prosecute a wrongful death action against the two.

1. The original administrator of the Irene Tillmon Estate was a lawyer By the name

~ of Sarah McHugh who withdrew shortly after her appointment as the fiduciary because of a
potential conflict she would have if the nursing home was sued.” On October 14, 2005, the
Lucas County P;‘bbate Court appointed Attorney Douglas Taylor to replace her although he
failed to communicate this fact to Mr. Tillmon until January 2006. As a result, when the Elk
firm filed their lawsuit on January 17, 2006, it incorrectly named Sarah McHugh as the
administratrix of the estate. An amended complaint identifying Douglas Taylor as plaintiff was
filed on January 26, 2006.

910, Mr. Fischer, the former guardian, was servéd with the original complaint on
January 20, 2006. (Ex. 3) Through his personal attorney, Fischer contacted Taylof and inquired
whether he had authorized the action. Taylor denied having any knowledge of the suit .and a few
days later he signed an affidavit attesting to this fact. On March 20, 2006, Fischer’s counsel used
this affidavit as a basis for a motiorn to dismisé. Before a ruling was issued, Elk and Elk side
stepped the challeng¢ by ﬁling a Civil Rule 41(A) dismissal without prejudice. Of course, this
dismissal reduced the time for re-filing any claim on behalf of the estate to twelve months.

1. Mr. Taylor’s actions regarding these events are somewhat disturbing. Taylm_* was
~ well aWare that.there was a potential claim when he was aiapointed because it was this claim that
prompted his predecessor’s recusal. Furthermore, Duane Tillmon wrote the administrator a letter
in early January 2006, describing his concerns regarding the death of his mother. Taylor,

however, admitted that he made no attempt to inquire into the merits of the claim other than to

! Ms. McHugh was appointed by the Lucas County Probate Court after a lengthy fight between Mr.
Fischer and Duane Tillmon over their competing applications for the position.
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leave a voice mail message with plaintiff’s counsel. (Tr. 60) And what is even more remarkable
is that this attempted inquiry was made after he had already signed the affidavit that he knew
would be fatal to the pending litigation. Nonetheless, during his testimeny he declined to
acknowledge that hé had any fiduciary responsibility to the estate or its only heir to make even a
superficial inquiry as to whether the litigation should be pursued.

112, Fol_iowing the dismissal of the first lawsuit, the cléim remained dormant until
Duane Tillmon appeared in Respondent’s office about a week to ten days before the one year
limitations period was to run. Respondent was staring at a very small window of time to renew
the litigation, and apparently concluded from Taylor’s prior conduct that the administrator was
not going to cooperate. Undaunted by these realities he re-filed the case on March 29, 2007, -
without the administrator’s consent using the identical complaint that had been filed by Elk and
Elk and naming Douglas Taylor in his capacity as administrator as the plaintiff. (Tr. 50)

113, The events following the re-filing mirror those that followed the filing of the first
complaint. Fischer’s counsel contacted Taylor who signed yet a second affidavit on April 5,
2007, professing no knowledge of the suit and denying that he had authorized its initiation.
Again, Taylor made no attempt to learn whether the suit had merit even though he knew that a
second dismissal would be fatal to the claim. On the same day that Taylor signed the affidavit,
he wrote Rust demanding that the suit be dismissed, Respondent realized he had a dilemma
regarding the fiduciary’s resistance to the proceeding, so herﬁled a motion with the trial judge

assigned to the case asking that Duane Tillmon be substituted as plaintiff in the case.

Remarkably, the trial judge sustained the motion by an order signed May 29, 2007, and
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journalized June 6, 2007. (Ex. 6) The order was signed without notice and hearing, and prior to
service having been perfected on Attorney Fischer.?

114 Mr. Fischer knew about the lawsuit prior to his being served because he was
watching the Lucas County Common Pleas Court’s on-line docket as the one year limitations
period drew to a close. When he saw that the litigation had been re-filed he asked his Jegal
counsel to solicit fhe seéond affidavit from the administrator. Then, when he saw the entry
substituting Duane Tillmon as plaintiff appear on the docket, he personally authored and filed a
motion for reconsideration on May 3 1-, 2007, arguing that a judge of the general division of the
Court of Common Pleas does not have jurisdiction to remove an estate fiduciary.®> (Tr.32) On
July 19, 2007, the trial judge issued an order sustaining Fischer’s motion effectively removing
Tillmon as plaintiff. As a portent of things to come, the order also granted the defendants
fourteen days to file their motion to dismiss.

q15. Not to be out maneuvered, Respondent filed a motion the same day the order
granting reconsideration was entered, asking that the trial couﬁ stay the proceedings until he
could obtain an order from the probate court removing Taylor and appointing his client fiduciary.
This motion was overruled by order dated August 8, 2007, (Ex. 6)

q 16. | On July 25, 2007, Edward Fischer through his attorney filed a motion to dismiss.
Respondent filed a pleading on Aungust 17, 2007, entitled: “SON AND SOLE HEIR DUANE J.
TILLMON, BY HiS COUNSEL, ADVISING COURT OF OUR FOLLOWUP TO MOVE
PROBATE COURT TO ACT ON MR. TILLMON'S MOTION FOR APPOINTMENT.AS

EXECUTOR OR SPECIAL ADMINISTRATOR PROMPTLY.” (Ex. 19) Without ruling on or

The nursing home’s legal counsel had already filed an answer to the complaint on April 20, 2007,
but it is not clear whether they were served with a copy of the motion. The motion (Exhibit 11)
does not contain proof of service.

Fischer filed the motion by making a limited appearance since service on him had yet to be
completed.

&
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otherwise acknowledging this pleading, the trial court entered an order dismissing the case on
August 21, 2007, (Ex. 6)
117 Of additional importance to these proceedings is the fact that in a separate case
involving Duane Tillmon in which Respondent was not involved, Judge Charles J. Doneghy of
the Court of Common Pleas, Lucas County, entered an order on June 17, 2007, d‘ec.laring Duane
Tillmon to be a vexatious litigator under R.C. §2323.52. (Ex. 22) In that entry Judge Doneghy
limited Tillmon’s access to the courts in the following manner:

Pursuant to R.C.2323.52(D)(1), the Court further ORDERS that unless he

first seeks leave of court, defendant Tillmon may not: 1) institute legal

proceedings in Ohio State trial courts; 2) continue any legal proceedings

that Defendant Tillmon has instituted in any of the state coutts; or 3)

making (sic) any application, other than an application to proceed, in any

legal proceedings instituted by him in state courts. (Ex. 22,p.8)

Tudge Doneghy made the order effective for three years.

CONCLUSIONS OF LAW

918, The conduct which Relator believes violates the six provisions of the Ohio Rules
of Professional Conduct as alleged in the Complaint can be reduced to two actions on the part of
Respondent in his representation of Duane Tillmon: 1) his ﬁliné the wrongful death action in the
name of the administrator of Eleanor Tillmon’s Estate without his authorization, and 2) his filing
pleadings iln the case without court permission after Mr. Tillmon was declared to be a vexatious
litigator. An analysis of each alleged Rule violation follows.

Prof. Cond. R. 1.1 : Competence. A lawyer shall provide competent representation to the

client,
519. Rule 1.1 of the Ohio Rules of Professional Conduct requires that a lawyer act
competenﬂy. The rule further provides, however, that a lawyer must provide the skill reasonably

necessary for the representation of the client. (Emphasis added.) Being an expert in a particular

7
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particular field is not required so long as the attorney has the capability to recognize the legal
problem involved and act accordingly.*

120. In the case of John Rust, it cannot be said by clear and convincing evidence that
he acteﬁ in violation of this rule by handling his representation of Tillmon in an incompetent
manhcr. He properly brought the wrongful death case in the name of the administrator of the
estate. Following his having filed suit, he made an attempt to substitute his own client in place
of the uncooperative administrator, Douglas Taylor. While one might criticize his having
erroneously'assumec‘i that the trial court could change the administrator of the estate, one must
aiso keep in mind that he initially succeeded in getting the trial judge to grant his request for a
substitution. Following the trial judge rescinding that order, he then appropriately made
application to the probate court for the substitution.

21. In reality, if the trial court had pursuant to Civil Rule 17’(A)5 granted Mr. Rust
time to allow his probate motion for substitution to run its course, it is conceivable that in the end
Tillmon could have been appointed administrator of his mother’s estate and the claim would

" have proceeded toward a decision on the merits. Unfortunately, it appears that ever.yone
involved, from the trial judge to the estate administrafor, was looking for a shortcut in dealing
with this case. As a result Respondent simply ran out of time and alternatives.

122. Nonetheless, a review of the record does not reveal that Respondent acted
incompetently. Admittedly some of his pleadings were less than models of legal clarity,
however, the underlying purpose for each was discernibie and their goals appropriate for the

circumstances that existed when they were filed.

See Comment to Rule 1.1

Civil Rule 17(A) provides in part that: "No action shall be dismissed on the ground that it is not
prosecuted in the name of the real party in interest until a reasonable time has been allowed after
objection for ratification of commencement of the action by, or joinder or substitution of, the real
party in interest.”
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q23. The Panel recommends that this charge be dismissed.

Prof. Cond. R. 1.16(a)(1): Declining or Terminating Representation. A lawyer shall not
represent a client or continue to represent a client where such representation would be a
violation of the Ohio Rules of Professional Conduct or other law.

24 Relator contends that once Judge Doneghy declared Duane Tillman to be a
vexatious litigator pursuant to R.C. §2323.52 by order dated June 17, 2007, Respondent had a
duty from that date forward to obtain thé trial court’s permission before he filed any additional
pleadings on behalf of his client, Respondent, on the other hand, argues that the limitations that
Judge Doneghy imposed on Tillmon’s further participation in any litigation did not apply to a
lawyer already representing him. In Respondent’s mind the vexatious litigator declaration only
proscribes pro se action on the part of the client.

925, A review of the limited cases that have dealt with R.C. §2323.52 would seem to
support Respondent’s position inasmuch as they all deal with pro se litigants. The Panel could
not find any authority for the propdsition that an attorney representing an individual declared to
be a vexatious litigator has to have all of his pleadings approved before they can be filed. In
further support of Respondent’s position, R.C. §2323.52(A)(3) specifically excludes from the
definition of vexatious litigator an éttorney licensed to practice law in the courts of this state.®
Without any persuasive authority that this statutor‘j,r provision extends to an attorﬁey in Mr.
Rust’s situation, the Panel cannot conclude that Mr. Rust’s representation of Tillmon following
the issuance of Judge Doneghy’s order violated Prof. Cond. R. 1.16(za)(1).

926. Mr. Rust’s filing the lawsuit without Douglas Taylor’s consent presents a more
problemaﬁc dilemma for determination. Mr. Rust would argue that in the end, the real party in

‘interest is the individual whose right to compensation is recognized by R.C. §2125.02. In this

8 "Vexatious litigator" does not include a person who is authorized to practice law in the courts of

this state under the Ohio Supreme Court Rules for the Government of the Bar of Ohio unless that
person is representing or has represented himself pro se in the civil action or actions.

9
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case there is only one such individual — Duane Tillmon. Respondent further argues that the
administrator is simply a nominal party to the action particularly where, as in this case, the
administrator has no financial stake in‘ the outcome of the case. Consequently, Respondent
would have the Panel conclude that his filing the lawsuit was warranted since he was acting on
the authority of Duane Tillmon. Respondent argues that by-passing the admiﬁistrator was a
necessary course of action given the fact that the past history of the case clearly indicated that
Mr. Taylor was not going to authorize the action, and not filing the lawsuit would have been fatél

to the claim.

927. Respondent has referred the Panel to two cases in support of his position. In -
Douglas v. Daniel Bros. Coal Co. (1939), 135 Ohio St. 641, a widow brought suit against the
.defendant coal company for the wrongful death of her husband. She brought the lawsuit as the
administratrix of her husband’s estate even though she had never formally been appointed. Once
she learned that she lacked the necessary authority to proceed, she filed an application for
appointmerit with the probate court that was later approved. Following tﬁis, she was granted
leave by the trial court to amend her complaint after the statute of limitations had passed. In
ruling that the trial court had properly allowed the widow to amend and allow the amendment to
relate it back to the date of the original complaint, the Supreme Court’s opinion does make the
observation that the requirement that a wrongful death action be brought in the name of the estate
representative is procedural in nature “and no part of the cause of action itself." Id. at 647, The
Supreme Court goes on to note that the réquirement that & case be brought in the name of the
estate fiduciary is for the benefit of the “surviving spouse, children and next of kin of the

decedent, the real parties in interest." 1d. at 647. (Emphasis added.)

10
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928. The Supreme Court made the same observation regarding the status of the
administrator in Burwell v. Maynard (1970), 21 Chio St.2d 108. This case involved a lawsuit
brought by the estate of an individual who was killed in a.rplane crash against the estate of the
pilot of that plane. R.C. §2117.06 at that time required that any claim against an estate be made
within four months after the appointment of a ﬁd_uciary. In Burwell, a written claim was timely
served on the administrator for the pilot’s estate on behalf of the passenger’s seven year old
daughfer. However, no claim was made within the statutory time period by an official, court
appointed fiduciary of the passenger’s estate because none had been appointed. When a fiduciary
eventually was appointcd and suit filed, the representative of the pilot’s estate defended on the
grounds that the claim was barred because it had not been timely filed. The Supreme Court
repeated its analysis of the real party in interest concept that it had discussed in the Douglas case,
supra, and held that the claim made oﬁ behalf of the child was sufficient. To do otherwise, said .
the Court

woﬁld ... be payihg obedience to form rather than recognizing that the

statutory beneficiary of the wrongful death action is the real party in interest

and that the appellant had sufficient timely notice of a claim against the

estate, Burwell, at 111.
129. The argument posited by Respondent and his couhsel is certainly worthy of
consideration. However, in the end, the argument ignores the fact that Respondent cleatly filed a
lawsuit in the name of Douglas Taylor as administrator without his permission, Furthermore, he
did this knowing full well that Taylor was not interested in pursuing the claim. In the caées cited
by Respondent the attorney for each plaintiff took action on behalf of an individual he actually
represented. In their capacity as legai counsel for these plaintiffs, each attorney filed their C‘;-JSC

for their client and then proceeded to successfully correct the flaws in their client's legal status.
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Respondent, on the other hand, t_ook legal action on behalf of someone he cleariy did not
represent.

130. One can surely argue with some justification that Respondent was prompted by
good motives in filing the action in that he wés simply trying to preserve Duane Tillmon’s right
to be compensated for his mother’s wrongful death. Bui while Mr. Taylor may, in fact, be a
mere titular party to the wrongful death claim, in the final analysis he is cloaked with the
discretion and authority to approve the filing of the claim. The Panel has concluded that the law
_ and our disciplinary rules cannot condone lawyers filing lawsuits on behalf of individuals
without their authorization. It is this Panel’s recommendation that based upon the filing of this
lawsuit the Board finds that Respondent {'iolated Prof. Cond. R. 1.16(a)(1).

Prof. Cond, R. 3.1: Meritrious C[aimnd Contentions. A lawyer shall not bring or defend i
proceeding, or assert or controvert an issue in a proceeding, unless there is a basis in law and

Suact for doing so that is not frivelous, which includes a good faith argument for an extension,
modification, or reversal of existing law.

731 The Panel does not find that the Relator has proven a violation of Prof. Cond. R.
3.1 by clear and convincing evidence. { The lawsuit filed by Respondent had a basis in both law
and fact. Indeed, Respondent had an affidavit from a Dr. Lepkowski attesting to the fact that the
conduct on the part of the decedent’s guardian probably contributed to her death. As stated
previously, some of the motions that Respondent ﬁled in the case Were less than artfully drawn,
but the basis of each motions had merit. Further, this Panel declines to conjecture whether these
motions would have met a better fate had the);f been draftzd a different way.

132 The Panel recommends that this alleged rule violation be dismissed>

Prof. Cond. R. 8.4: Misconduct. It is professional misconduct for a lawyer to do any of the
Sollowing: '

hekhkkdk

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation.



(d) engage in conduct prejudicial to the administration of justice.

Rekfdehhhk

(h) engage in any conduct that adversely reflects on the lawyer’s fitness to practice law.

33. The Panel has considered the remaining three allegations of the complaint
collectively. Of course, the most serious of the three is the alleged violation of Prof. Cond. R.
8.4(c). In reviewing the entire record the Panel is unable to identify ahy action on the part of
Respondent that arguably would involve dishonesty, fraud, deceit or misrepresentation. On the
contrary, Mr. Rust was brutally honest both in his dealings with the court and opposing counsel
throughout the case.

34. An argument possibly could be made that his representing to the trial court that he
was the attorney for Douglas Taylor involved some element of deceit or misrepresentation.
However, when one considers that Mr. Rust honestly believed that Taylor was merely a nominal
player in the litigation, and that Respondent did in fact represent the individual who he believed
was the real party in interest, it is difficult to conclude that this conduct is in vidlation of 8.4(c).
This conclusion is made even easier when one notes that within weeks of filing the suit Mr. Rust
attempted to correct his procedural dilerﬁma by filing a motion to substitute Tillmon for Taylor

as the named plaintiff.

135. For the same reasons the Panel declines to make a finding that Respondent
violated 8.4(d) or (h).
136. The Panel recommends that these charges be dismissed.
SANCTION
Aggravation
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137. The Panel has considered the following aggravating factors:

138, Prior disciplinary action. BCGD Proc. Reg. 10(B)(1)(a). Respondent was
disciplined with a public reprimand in 1996 for representing clients with competing interests
when he handled a loan transaction between a p;ersonal injury client and another client. Toledo
Bar Assn. v. Rust (1996), 74 Ohio St.3d 635.

139. Refusal to acknowledge the wrongful nature of his conduct. BCGD 10(B)(1)(g).

Respondent to this day believes that what he did was both legally and ethically correct, and he
éffered no apology to the Board when he testified at the hearing. The Panel does not place a
great deal of emphasis on this factor, however, inasmuch as his lack of remorse is based more on
a difference of opinion fegarding the law rather than a lack of disrespect for the law and the rules
that govern our profession.

140. The remaining aggravating factors outlined in Section 10(B)(1) of Appendix II to
_ the Rules for the Government of the Bar clearly do not apply. There is no dishonest or selfish

motive, no pattern of misconduct, and there are not multiple offenses at issue.

Mitigation
41, | The Panel believes there are a number of mitigating factors that support the stayed
suspension that is being recommended.
142, . Absence of a dishonest or selfish motive. BCGD Proc. Reg, 10(B){(2){(b). From

the beginning Respondent’s conduct was selfless in the extreme. He could very easily have
shown Mr, Tillmon the door when the client sought his help at the eleventh hour of his claim.
Ihdeed, it is difficult to see that Respondent gained anything from his conduct in this case other

than being brought before the Supreme Court on a disciplinary violation.



43. Full and free disclosure to the Board and a cooperative attitude toward the

proceedings. BCGD Proc. Reg. 10(B)(2(d). Mr. Rust has cooperated in the disciplinary
proceedings that have been brought against him. He timely responded to the initial inquiries
regarding his conduct, he submitted to a deposition under oath, he voluntarily participﬁted ina
mental health examination, and he attended the hearing and testified.
44, Respondent presented no testimony regarding character or reputation, and he has
been subjected to no other penalties or sanctions.

Sanction
145. Relator recommended an actual six month suspension with reinstatement
-conditioned on a doctor’s opinion that he has the mental health to resume the practice of law.
Respondent’s counsel argued against a finding of any violations and, therefore, did not speak to
any proposed sénction.
q46. The Panel recommends a one year suspension with one year stayed and that
Respondent be placed on two years probation. In the final analysis Mr. Rust acted on good
intentions but simply ignored the boﬁnds of his professional responsibilities. No evidence was
presented that anyone was injured by the filing of the lawsuit other than being put through the
inconvenience of filing pleadings to get the case dismissed. Under these circumstances an actual
suspenslion would simply not be justified.
147. During the hearing Respondent admitted to needing help with some aspecté of his
practice. He also admitted to severe hearing problems and the need for a new hearing aid. In his
report to the Panel, Dr. Chaudhray made mention of some minor health problems that may be
causing a "minor cognitive disorder." Based upon this information the Panel would recommend

that the conditions of Mr. Rust's probation include the following:
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a. That Respondent undergo an evaluation by the Ohio Lawyers Assistance
Program, and that he participate in any programs or treatments that are
recommended by that agency, and

b. That Respondent not commit any further violations of the Ohio Rules of
Professional Conduct, and ' -

c¢. That he pay the costs of these proceedings prior to the end of his probationary
period.

BOARD RECOMMENDATION

Pursuant to Gov. Bar Rule :V(6)(L); the Board of Commissioners on Grievances and
Discipline of the Supreme Court of Ohio considered this matter on June 11, 2009, The Board
adopted the Findings of Fact and Conclusions of Law of the Panel. Based on Respondent’s
limited misconduct and lack of harm, the Board recommends, with the agreement of the Panel,
that Respondent, John G. Rust, be suspended from the practice of law for a period of six months
with six months sfayed followed by two years of probation on the conditions set forth by the
Panel, The Board further recommends that the cost of these proceedings be taxed to
Respondent in any disciplinary order entered, so that execution may issue.

Pursuant to the order of the Board of Commissioners on

Grievances and Discipline of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conclusions

of Law, and Recommendations as those of the Board. m
?/ NW, N(ARSHA%L, Siécretary |
B

oard of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio
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IN THE PROBATE COURT OF LUCAS COUNTY, OHIO
. JACK R. PUFFENBERGER, JUDGE

IN THE MATTER OF THE ESTATE OF Irene T, Tillimon

Case No. 2005 EST 0243
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MOTION OF SON AND SOLE HEIR DUANE JI. TILLIMON
TO BE APPOINTED SPECIAL ADMINISTRATOR
FOR THE ESTATE OF IRENE T. TILLIMON
FOR THE SOLE PURPOSE OF PROSECUTING A
WRONGFUL DEATH LAWSUIT AGAINST
GUARDIAN ATTORNEY EDWARD J. FISCHER
AND
HARBORSIDE HEALTHCARE OF SWANTON
AND
JOHN DOES #1 THROUGH #10

AR ERER RSN RRRRERARRRRERRRRNRRSNRARRERRIERIERRTRTARERERRERERZRYRERRRNINENERNE]

Respectfully SHbmitted,

(/. &, Bwic Ppfer

John ull Dog Rust (000098)
4628 Lewis Avenue

Toledo, Ohio 43612

PH: (4190 476-0347

Attorney for Heir Duane J. Tillimon
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Now comes Duane J. Tillimon, son and sole heir to the Estate of Irene T. Tillimon,

. and respectfully moves this court to appoint Duane J. Tillimon Special Administrator to
the Estate of Irene T. Tillimon for the purpose of prosedutir_lg a wrongful death lawsuit
against Irene T. Tillimon in Lucas County Common Pleas Court Case No. 200702795.

Since the prior filing of a similar motion, this Counsel has discovered an Ohio
Supreme Cowst case directly “on point” with regard to Duane J. Tillimon’s right to
ptosecute a 'v;rrongﬁll death lawsuit as a result of the aﬁparent wrongful death of his
mother; Irene T. Tillimon. |

This motion is supported by the affidavit of both Duane J. Tillimon (Exhibit #1), and
Dr. Phillip Lepkowski (Exhibit #2), placing the responsibility for the wrongful death of
Irene T. Tillimon directly upon Guardian Edward J. Fischer, and Harborside of Swanton,
and others. Administrator Douglas A. Taylor was notified of the wr_éngful death lawsuit
by letter from Duane J. Tillimon to Douglas A. Taylor dated January 9, 2006 (Exhibit

#3), and the acknowledgment of that notice by Administrator Douglas A. Taylor by letter

from Douglas A. Taylor to Duane J. Tillimon dated January 23, 2006 (Exhibit #4). The

original wrongful death lawsuit Complaipt in Lucas County Case No. CI 2006 01259 was

Amended on February January 26, 2006 to substitute Douglas A. Taylor, Successor

Administrator, for Sarah McHugh, Administrator, as Plaintiff (Exhibit #5). The case was

Dismissed Without Prejudice b.y Administrator Douglas 'A. Taylor as to Harborside of

Swanton on March 30, 2006 (Exhibit #6) and as to all defendants on April 12, 2006

(Exhibit #7), and the lawsuit subsequently abandoned and not refilled by Administrator

Douglas A. Taylor.

On March 29, 2007 the wrongful death lawsuit was refilled by Duane J, Tillimon in

2
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the name of Administrator Douglas A. Taylor in order to preserve the lawsuit under the

statute of limitations for refiling (Exhibit #6).

In Burwell, Admr., Appellee v. Maynard, Admx., Appellant, Supreme Court of
Ohio, (No, 69-564 — Decided February 18, 1970), 21 Ohio St. 2d 108, the Supreme Court

LB B B A A A
.

of Ohio decided:

Section 2125.02 Revised Code Parties-damages, provides, in part:

“An action for wrongful death must be brought in the name of the personal
representative of the deceased person., but shall be for the exclusive benefit of the
surviving spouse, the children and other next of kin of the decedent.”

In an action for wrongful death, the personal representative is merely a nominal party

and the statutory beneficiaries are the real parties in interest. As this court stated
in Douglas v. Dantel Bros. Coal Co. (1939) 135 OhioSt. 641, 647, 15 0.0. 12,22

N.E.(2d) 195:

H#ESSS S

“The requirement of the wrongful death statute that the prosecution of the action be in
the name of the personal representative is not part of the cause of action itself, but
relates merely to the right of action or remedy. The requirement was obviously

intended for the benefit of the surviving spouse, children and next of kin of a

decedent, the real parties in interest. The personal representative is only a nominal
party. Wolf, Admr. v. Lake Erie & W. Ry. Co. 55 OhioSt 517,45 N.E. 708, 36 L.R.A.

812.

Nor does the statute req uire that the personal regreselitative shall bring the
action, (Wolf, Admr. Lake Erie & W. Ry., Co,, supra), but merely provides that the

- action, if brought, shali be brought in the name of the personal representative.
The only concern defendants have is that the action be brought in the name of the
party authorized so that they may not again be haled {hauled] into court to answer for
the same wrong.

and

In the case at the bar, there is no doubt that the appellant-administratrix was notified

- of the existence of a claim against the estate of the alleged wrongdoer. Te claim by the
minor, the sole statutory beneficiary under section 2125.02, Revised Code, was timely
presented to appellant, and such presentation was sufficient to satisfy the notice
requirements of Sections 2117.06 and 2117.07, Revised Code. To hold that one
qualifies as a beneficiary under section 2125.02 Revised Code, is not qualified to
present a claim to the executor or administrator of the estate of the deceased
-arongdoer under sections 2117.06 and 2117.07, Revised Code, would be inconsistent
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with the principles stated above. It would also be paying obedience to form rather than

recognizing that the statutory beneficiary of the wrongful death action is the real party

in interest and that the appellant had sufficient timely notice of a claim against the
estate.

Under Ohio Revised Code Section 2125.02, and the cases cited above, Sole Heir
Duane J. Tillimon had the right to prosecute the wrongfut death lawsuit as long as he
brought the action ‘in the name of the personal representative, that is Douglas A. Taylor,
Successor Adlﬁinistrator for the Estate of Irene T. Tillimon. This is precisely what Duane
J. Tillimon did.

Duane J. Tillimon is the sole heir, and the Administrator that was nominated in the
will of Irene T. Tillimon, and is also the sole beneficiary of the Estate of Irene T.
Tillimon. A wrongful death lawsuit is not for the benefit of fhe Estate itsélf, but for the -
benefit of the beneficiaries 6f the Estate, |

The Lucas County Court of Common Pleas is requiring that Duaﬁe J. Tillimon have‘
the Probate Court appoint him as Special Administrator in order to prosecute the
wrongful death lawsuit.

It would appear from the case cited, that the appointment of Special Administrator is
not discretionary appointment, but mandatory appointment in order to properly bring the
wrongful death lawsuit in the Court of Common Pleas. The appointment of Duane J.
Tillimon as Special Administrator is “procedural”™ since he is not permitted to bring the
wrongful death lawsuit in his name under Ohio Law, although under Ohio Law he is the
injured person and the wrongful death lawsuit is brought solely for his benefit.

The only reason for either Administrator Douglas A. Taylor, or the Probate Court

itself, to deny this motion would be to protect the Court Appointed Guardian Edward J.

Fischer from the wrongful death lawsuit. Both Irene T, Tillimon, and her Heir Duane J.

4
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Tillimon, objected to the appointment of attorney Edward J. Fischer as Guardian. In
hindsight, the Objectipn to the appointment of Edward J. Fischer as Guardian should
have been granted and in all likelyhood Irene T. Tillimon would be alive today. If
Guardian attorney Edward J. Fischer did nothing wrong, he should be allowed to defend
himself in the wrongful death lawsuit. The issue should be tried and decided in the Court

of Common Pleas and not in the probate Court.

Respectfully submitted,

John/G. Bull Dog Rust ¢
4628 Lewis Avenue

‘Toledo, Ohio 43612

PH: (419) 476-0347

Attorney for Duane J. Tillimon

CERTIFICATE OF SERVICE
Fhis is to certify that a true copy of this Motion was sent by ordinary U.S. Mail on the
day of June, 2008 to Douglas A. Taylor, Administrator for the Estate of

T. Tillimon, 421 N, Michigan Street, Suite B, Toledo, Ohio 43604,

M /f.f_?,,,ﬂ/ﬁﬁ /i,,____

John G. Bl Dog Rust



4 ; PROBATE COURT OF LUCAS COUNTY, OHIO
/ ¢ JACK R, PUFFENBERGER, JUDGE

j

THE ESTATE OF IRENE TILLIMON
CASE NO.: 2005 EST 0243

]

AFFIDAVIT OF MOVENT DUANE J. TILLIMON
IN SUPPORT OF MOTION FOR NEW EXECUTOR
OR SPECIAL ADMINISTRATOR.

STATE OF OHIO

58
COUNTY OF LUCAS

Duane J. Tillimon, being first duly sworn, depqges ;hd states
that he has read the attached.Affidavit of Dr. Phiiip M. Lepkowski,
M.D., of Movant'as letter to Dr. Lepkowski, wit?;the several pages
of the 5t. Luke's records attached;'and that=ail of his statements

of what he observed, saw, heard, or did, are trfue to the best of his

recollection; and are admissible in evidqnce."

"t)¢4A4-4%§?7 —

DUANE J. TILLIMON éL

Sworn to before me and subscribed in my presence this &' day

of AUGUST, 2007. | %g 6
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IN THE COURT OF COMMON PLEAS, LUCAS COUNTY, OHIQ

Douglas Taylor, Case No. G-4801-CI-0200702795-000
Successor Administrator
Of the ‘Estate of Judge :Ruth Ann Franks
frene T. Tillimon, Deceased : .
. AFFIDAVIT OF DOCTOR
- PLAINTIFF PHILIP M. LEPKOWSKI, M.D.,
FAMILY DOCTOR FOR DECEDENT
Vs. ‘ IRENE T. TILLIMON, SHOWING
o BREACH OF DUTY OF PROPER
CARE, :
Harborside Healthcare of '
Swanton, et al. : John G. Bull Dog RUST (0000098)
4628 Lewis Avenue
DEFENDANTS Toledo, Ohio 43612
PH: 419-476-0347
Attorney for Duane J. Tillimon,
Son, and only Heir.
State of Ohio
SS:

County of Lucas

I, Philip M. Lepkowski, M.D., past family doctor for Decedent Irene T. Tillimon, state

that I was the family doctor for her starting, on or before, /O =&/ ~F 7

and continued to serve her as family doctor while she was a resident of the Heartland of -
Perrysburg and Harborside of Swanton Rehabilitation Centers here in the Toledo area.
[ have been furnished a part of the 8t. Luke’s Hospital records for the time leading up

to her death; and based upon the entries therein, the immediate proximate cause of her

death was he al from fhe intensive care unit of St, Luke’s Hospital. -
¥ IEmoY ° P Ex+ir T
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)

)

)

b / 34
) With a reasonable degree of medical certainty, I believe based upon thejrecords I
: reviewed, that Irene T. Tillimon would have lived longer if she had not been removed

from the intensive care unit at St. Luke’s Hospital. The failure of the guardian to allow

Irene T. Tillimon to be aggressively treated according to her wishes, and the wishes of
her son, are in violation of ordérs and directives necessary for the ordinary care she was
entitled to, and as such, a breach of the medical obligutions necessary to meet her needs
and desires, and as such for her responsible care.

If the Guardian refused to allow Irene T, Tillimon to have out-patient surgery to install
a stint in her leg in order to improve circulaézrf an c:i/sb:@fgén ene, tld;% ;:ondéz is not
only a medical breach of reasonable care, and a proximate cause of her pain, and
probably hastened her death, but is abhorrent and inhumane conduct in itself,
As Irene Tillimon aged and hef health deteriorated, I found Irene Tillimon unwilling to
up the fight. When Irene Tillimon had a stroke, she recovered and retuned home to
by herself for another year. After two hip surgeries, she returned to an assisted living
nter to reside in an apartment by herself. Even after falling and breaking her neck, she

bsequently recovered. In all the years that Irene Tillimon was under my care as a

anily doctor, she never expressed to me any desire that she wanted to give up on life, or

In my opinion, it was contrary to all that was decent or humane to deny her treatment
kﬁep her alive. Irene Tillimon appears to have wanted to live, with or without, the need

wheelchair. Our society does not kill people because they need a leg amputated.

e her quality of life was her choice, . Z , é / :
4oLyl ..

Dr. Philjp M. Lepkéwski
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NOTARY STATEMENT _
On this (‘Q day of August, 2007 Dr. Philip M. Lepkowski came before me

and, after being duly sworn according to law, acknowledged his signature on this

5 1113 /0

My comrmnission expires:

TIFFANY KEFL
Notary Puti, 222 1 Dhig
My Commission Expues 11-13-2010

64/0/95
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