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L STATEMENT OF THE CASE AND FACTS

A, Background

On September 9, 2004, Nationwide received a letter from Penn-General that described
the settlement of a California Jawsuit captioned DiStefano v. Georgia Pacific Corp et al. in
which Park Ohio was named as defendant — a lawsuit Nationwide knew nothing about. (Supp.
178, Ex. 32.) Continental received a similar letter. (Supp. 183, Ex. 33.) In the letter, Penn-
General demanded “equitable contribution” from Nationwide to “reimburse it for any and all
defense and indemnity amounts it has paid, or may pay, relative” to the DiStefano litigation,
(Supp. 51, Stipulation § 32.) Penn-General sought $372,995 from Nationwide — a shocking
amount considering that Nationwide had no involvement in, or knowledge of, the DiStefano
lawsuit. Under Penn-General’s calculations, Nationwide bore the burden of paying the largest
share of the settlement and litigation costs.

Two and a half years before the letter arrived, George DiStefano had, in fact, sued Park-
Ohio in a California court on March 7, 2002 for alleged exposure to asbestos. (Supp. 48,
Stipulation 1; Supp. 1, Comp.) In his complaint, DiStefano aileged his exposure to asbestos
during the 1960s and 1980s lead to his diagnosis of mesothelioma. (Supp. 48, Stipulation 2;
Supp. 1, Comp.) DiStefano testified to working with or around an asbestos-containing product,
“Tocco Coils,” manufactured by Ohio Crankshaft, Inc. (the predecessor to Park-Ohio), from
January 1961 through approximately June 1963. (Supp. 48, Stipulation 3.) Nationwide insured
Park-Ohio from January 1, 1979 to February 1, 1988. (Supp. 54, Stipulations at Y 65-73.) The
Nationwide policies contained the same, or substantially similar, provisions regarding the

insured’s obligations. (See, e.g., Supp. 226-27.)



While the DiStefano litigation was unknown to Nationwide, Penn-General knew about
the DiStefano asbestos claim almost two years before notifying Nationwide. (Supp. 48.) At the
time, Penn-General knew in late August of 2002 the trial for the DiStefano suit was set for the
end of September 2002 — approximately six weeks later. (Supp. 48, Stipulation 7.) Yet, Penn-
General did not assume Park-Ohio’s defense or issue of reservation of rights letter at the time.
(Supp. 49, Stipulation §Y 9, 11-16.)

Insured Park-Ohio had “sole control” of the historical policy information that would have
identified other insurers. (Supp. 50, Joint Stipulations at § 22.) And, Penn-General’s policies
with Insured Park-Ohio as well as with Nationwide and Continental all required that Park-Ohio
turn over that information as a condition of coverage, namely the “cooperation clause” of the
policy. (Supp. 214, at | 4(c).)

Without taking any additional steps to notify other insurers and without submitting a
reservation of rights letter at the time, Penn-General took a “hands-off” approach to the
DiStefano litigation. Penn-General allowed Park-Ohio’s attorneys to litigate and settle the matter
without Penn-General’s knowledge or authorization for $1 million in exchange for a full release
and a “with prejudice” dismissal of the lawsuit. (Supp. 49, Stipulation 10.) Penn-General did
not contest at the time any of Park-Ohio’s conduct that would appear to fly in the face of
numerous provisions of its own policies, such as notice requirements, prohibition on voluntary
settlements without prior authorization, and others. (Supp. 214, at | 4(a)-(c).)

After the settlement had been entered into on October 6, 2002, Henry Rome, Penn
General’s hired legal counsel, in a October 15 letter opined that the settlement amount agreed to

by Park-Qhio appeared to be in line with others involving living mesothelioma cases in the San



Francisco Bay Area, particularly where there was no other viable co-defendant — as was the case
in the DiStefano matter. (Supp. 96, 107.)

On November 20, 2002, Park-Ohio told Penn-General that it owed post-tender defense
costs of $112,238.70 and the agreed settlement of $1 million. (Supp. 112) Park-Ohio explained
that under California law “there is a ‘continuous’ trigger of coverage for asbestos personal injury
actions” and that “all polices of a manufacturer are triggered upon exposure to an asbestos-
containing product up until the time the individual dies or obtains judgment!” (Id.) Park-Ohio’s
letter concluded that because there were four Penn-General polices totaling $1 million in
coverage, “there is, indeed, $1 million from which to pay the $1 million seitlement.” (Id.)

Nevertheless, in a purported “reservation of rights” letter authored on February 5, 2003,
four months after the settlement was consummated, Penn-General offered only to pay Park-
Ohio’s post-tender defense costs and $250,000.00 of the $1,000,000.00 settlement — “its
appropriate share of the settlement amount,” noting that “[i]t is [Penn-General’s] position that
under prevailing law, plaintiffs’ claim qualifies as a single occurrence, and, even under a
continuous trigger, the insured is entitled only to the limits of a single policy; i.e. $250,000 per
person for bodily injury.” (Supp. 117.) Penn-General did not cite, or elaborate on, the
“prevailing law” it referred.

In its February 5, 2003 letter, Penn-General inquired for the first time whether Park-Ohio
“contend|ed] that more than a single policy year’s limits apply.” (Supp. 117-18, Joint Ex. 18 at

5-6.) While it knew, or should have known, that under Goodyear-Tire that Park-Ohio had no

duty to notify anyone other than the selected insurer and that duty rested with it, Penn-General
asked that Park-Ohio put its other insurers on notice of the DiStefano suit if Park-Ohio had not

already done so. Penn-General stated that:



Even if [Penn-General] was obligated to indemnify Park-Ohio for the settlement
under more than one policy, any such obligation would be subject to application
of the ‘other insurance’ clause quoted above. Therefore, should Park-OChio
contend that more than a single policy year’s limits apply, in order to determine
[Penn-General’s] appropriate contribution toward the settlement we would need
to learn the identity of Park-Ohio’s general liability insurers from 1967, (the year
Park-Ohio was created [pursuant] to a merger of Ohio Crankshaft and Park-Drop
Forge) through and including October 2002 (when settlement of the Litigation
was reached). We would need to know whether any of Park-Ohio’s policies have
been exhausted through actual payment of judgment or settlement of other claims
or suits, whether any of Park-Ohio’s policies are subject to self-insured retentions
or deductibles (and, if so, the amount of such SIRs deductibles) and whether any
of them contain “asbestos exclusions”

(Supp. 117-18, Id. at pp. 5-6).

Of course, it was too late to put Park-Ohio’s other insurers on notice of the claim. As
Penn-General knew, the DiStefano suit had been settled four months earlier. (Supp. 49, Joint
Stipulations at 410 and § 13).

Penn-General also purported to “reservej | all of its rights” despite the fact that the
underlying case was seftled and over. The February 5 letter noted that:

To the extent the notice conditions of the policies were not complied with by
Park-Ohio, [Penn-General] may have no duty to defend or indemnify Park-Ohio
for the Litigation.

To the extent the “assistance and cooperation”/voluntary payments provision of
the policies, were not complied with by Park-Ohio, [Penn-General] reserves its
rights to deny or limit any duty to defend or indemnify Park-Ohio for the
Litigation.

To the extent that the “action against company” provision of the policies is
applicable to the Litigation, [Penn-Genera] reserves its rights to deny or limit its
obligations to defend or indemnify Park-Ohio for the litigation.

(Supp. 118.) The letter concluded that:

[Pllease confirm that Park-Ohio agrees that, as to indemnity, [Penn-General’s]
obligation is limited to a single policy limit. As noted above, if Park-Ohio has a
different position, please advise us of it and provide us with the information listed
above regarding Park-Ohio’s own insurance in effect from 1967 to October 2002.
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(Supp. 118.)

Park Ohio refused to “agree that, as to indemnity, [Penn-General’s] obligation is limited
to a single policy limit.” On May 23, 2003, Park-Ohio’s Secretary and General Counsel Robert
Vilsack wrote Penn-General that:

“Park-Ohio agrees that General Accident must reimburse [Park-Ohio’s] defense

fees and costs, but disagrees with General Accident’s reservation of rights with

respect to this duty.”

“Park-Ohio agrees that the settlement of the DiStefano case is covered by General

Accident policies and that General Accident must indemnify Park-Ohio for the

settlement.”

“Park-Ohio disagrees, however, with General Accident’s reservation of rights
with respect to its duty to indemnify.”

“Moreover, Park-Ohio specifically objects to General Accident’s position that it is

only obligated to pay a single $250,000 per person limit of liability towards the

$1,000,000 that Park-Ohio paid to settle the case.”
(Supp. 120-22.) Robert Vilsack stated, “[General Accident’s] reservation concerning defense
fees and costs is not authorized under any provision of the policies.” (Supp. 120.) He enclosed
with his letter defense counsel invoices and other invoices dated from August 22, 2002 forward,
reflecting defense fees and costs in the amount of $112,238.70, and requested that Penn-General
make payment of this amount directly to Park-Ohio. (Id.) He set forth why Park-Ohio was
entitled to full indemnity under the Supreme Court of Ohio decision announced four months
prior to the DiStefano settlement:

Park-Ohio agrees with your view that a continuous trigger theory is applicable to

the DiStefano claim. However, as noted above, Park-Ohio disagrees with and

objects to [General Accident’s] position that plaintiff’s claim “qualifies” as a

single occurrence and that Park-Ohio is entitled to the limits of only one policy.

[General Accident’s] discussion on these issues is wholly devoid of any legal
citation and Ohio law runs contrary to your conclusions.



Almost four months before the DiStefano case was settled, the Supreme Court of
Ohio held that in a continuous trigger situation, the policyholder may choose any
triggered policy to respond up to its limits of coverage. Goodyear Tire & Rubber
Co. v. Aetna Cas. & Sur. Co., 95 Ohio St. 3d 512, 769 N.E. 2d 835 (2002). More
importantly, the Court ruled that where the limits of a single policy are not
sufficient to cover an entire claim, the policyholder may pursue coverage under
other insurance policies. Specifically, the Goodyear Court instructed that:

Goodyear should be permitted to choose, from the pool of
triggered primary policies, a single primary policy against which it
desires to make a claim. In the event that this policy does not
cover Goodyear’s entire claim, then Goodyear may pursue

coverage under other primary and excess insurance policies. /d. at
517, 769 N.E. 2d at 8§41.

Applying the legal guidelines set forth in Goodyear to the DiStefano case, it is
clear that Park-Ohio may recover the full $250,000 per person limit under each of
the four policies issued by General Accident.

(Supp. 121, Id. at p. 2). In addition, Park-Ohio asserted that:

[General Accident’s] position that General Accident will not contribute to the
settlement until it is provided information relating to other insurance is a flagrant
violation of Ohio law. Under Goodyear, Park-Ohio has an absolute right to
designate the General Accident policies for payment. [General Accident’s] right
to seek contribution from other insurers cannot delay [General Accident’s]
payment to Park-Ohio. General Accident must pay 100% of this claim
immediately and cannot avoid tendering full payment on the basis that other
applicable insurance policies may exist. By paying the full $1 million settlement
now, General Accident will be able to avoid the daunting task of attempting to
explain its numerous failures to properly handle this serious claim both before and
after the DiStefano settlement.

(Supp. 122, Id. at p. 3).

Penn-General did not respond to the May 23, 2003 letter.

On September 10, 2003, Park-Ohio’s outside counsel wrote Penn-General and advised
that Park-Ohio would file a complaint for declaratory judgment, breach of contract and bad faith
against Penn-General if Penn-General did not pay Park-Ohio’s defense costs and the full

settlement amount by September 19, 2003. (Supp. 120.) When no substantive response was



received and payment was not made, Park-Ohio sued Penn-General on September 23, 2003.
(Supp. 50, Joint Stipulations at 9 23.) Park-Ohio’s suit, captioned Park-Ohio Industries, Inc. v.
General Accident Insurance Co., Cuyahoga County Court of Common Pleas Case No. 511013,
asserted that Penn-General had breached its contracts of insurance and its duty of good faith.

A short time later, Penn-General paid Park-Ohio’s post-tender defense costs and
$250,000 of the $1 million DiStefano settlement. (Supp. 50.) However, Penn-General maintained
in its subsequent answer to Park-Ohio’s complaint that Penn-General did not owe Park-Ohio any
defense or indemnity, claiming that:

“Plaintiff’s claims are barred, in whole or in part, to the extent it failed to give

timely notice to General Accident in accordance with the terms and conditions of

the policies of insurance issued by General Accident™;

“Plaintiff’s claims are barred, in whole or in part, by reason of the existence of

other insurance policies, including policies with respect to which General

Accident’s policies were previously, subsequently, or contemporaneously

effective and by reason of any “other insurance” or similar clause contained or

incorporated by reference in the insurance policies issued by General Accident™;

“To the extent that there has been a failure to comply with the notice of

occurrence/claim/loss/accident and cooperation provisions of the policies of

insurance issued by General Accident, General Accident has no liability™;

“Plaintiff has failed to perform all of its obligations under the policies issued by
General Accident™;

“Some or all of the claims for which Plaintiff is seeking coverage in this
proceeding are barred or limited to the extent that they seek reimbursement of

monies that have been or will be paid voluntarily or without the consent of
General Accident.”

(Supp. 139-43, Twelfth, Fifteenth, Twenty-Fifth, Thirty-Second, and Thirty-Fifth Affirmative
Defenses). These positions were rather curious because Penn-General had already paid Park-

Ohio’s post-tender defense costs and $250,000.00 of the $1,000,000.00 DiStefano settlement.



Thereafter, in discovery between Park-Ohio and Penn-General, Park-Ohio confirmed that
it had nor provided any insurer other than Penn-General with any notice of the DiStefano suit,
but offered to make available to Penn-General documents containing information about Park-
Ohio’s other insurers. (Supp. 157-58, Answers to Interrogatory Nos. 5 and 6.) Park-Ohio also set
forth in response to Penn-General’s interrogatories the facts supporting Park-Ohio’s bad faith
claim against Penn-General:

General Accident’s unreasonable delay and failure to properly investigate the
DiStefano claim;

General Accident’s unreasonable delay in providing Park-Ohio with General
Accident’s coverage position in response to Park-Ohio’s request that General
Accident defend and indemnify it in the DiStefano case;

General Accident’s unreasonable delay in paying Park-Ohio for defense costs,
which General Accident had promised and agreed to pay;

General Accident’s unreasonable delay in paying Park-Ohio a portion of the
settlement amount in the DiStefano case, which General Accident had promised
and agreed to pay;

General Accident’s apparent destruction and/or concealment of highly relevant
documents necessary for Park-Ohio to fully prosecute its coverage and bad faith
claims;

General Accident’s intentional failure to make Michael Basile (a key witness for
General Accident who committed many of the alleged acts of bad faith described
herein) available for deposition;

General Accident’s wrongful withholding of claims file documents;

General Accident’s intentional ignoring of case law requiring that it indemnify
Park-Ohio fully for the DiStefano action;

General Accident’s refusal to honor its obligations to pay the full DiSrefano
settlement amount in order to coerce Park-Ohio to acquiesce in General

Accident’s wrongful coverage position;

General Accident’s unjustified and bad faith refusal to acknowledge that it issued
Policy Number CG375333 to Ohio Crankshatt.

8



General Accident’s misstatement and misrepresentation of prevailing law to Park-

Ohio concerning the obligations of General Accident and the rights of Park-Ohio

under the General Accident policies
(Supp. 164-65, Answer to Interrogatory No. 21.)

After Penn-General obtained the other insurance information it requested from Park-Chio
in the litigation, Penn-General wrote Continental and Nationwide. Although Park-Ohio had told
Penn-General at least a month earlier that Park-Ohio had only notified Penn-General of the
DiStefano suit (Supp. 151), Penn-General stated in its letters to Continental and Nationwide,
“We assume, but ask that you confirm, that Park-Ohio Industries, Inc. placed [the insurer| on
notice of the [DiStefano suit]” (Supp. 178, 183.)

In response to this initial notice — nearly two years after the DiStefano suit had been
settled — Nationwide declined to reimburse Penn-General for the amounts it paid or might pay, as
did Continental. In November 2005 and in the face of Park-Ohio’s claims of bad faith and
bréach of contract, Penn-General settled the Park-Ohio (CV-03-511015) suit by paying the
remaining $750,000 balance for a total indemnity payment of $1 million for the DiStefano claim.
(Supp. 51, Stipulation 37.)

B. Course of These Proceedings

Penn-General sued Continental, Nationwide, and Travelers! insurance companies for a
declaration that those insurers must “equitably contribute™ to the settlement and defense costs.

(Supp. 1, Comp.) The parties ultimately agreed to a bench trial to be decided upon the briefing

and the record. The parties submitted a joint stipulation of facts (Supp. 48, Joint Stipulations) and

! Travelers settled with Penn-General before the trial court issued an opinton. (Supp. 75.)
9



a series of exhibits (Supp. 57, Joint Ex.s) to assist the court. The parties also submitted tral
briefs in support of their respective posttions.

C. The Trial Court Properly Held that Penn-General is Not
Entitled to Equitable Contribution.

On October 4, 2007, the trial court issued a 13-page opinion and judgment entry. {Appx.
A-32, 1. Entry and Opinion.) The court determined that Penn-General was not entitled to
equitable contribution from Nationwide and Continental (Appx. A-44, 1d.) The court explained
that insured Park-Ohio failed to properly notify Nationwide of the underlying suit and breached
the notice, cooperation, consent and assignment of rights sections of the policies. (Appx. A-43,
Id.) The court concluded that “if there is no applicable coverage, then there can be no right of
contribution” for Penn-General. (Id.) Penn-General appealed that decision.

D. The Appellate Court Mandates Nationwide Contribute,
Notwithstanding the Express Terms of the Insurer’s Policies

Eschewing Nationwide’s policies, the eighth district court of appeals reversed the trial
court. In doing so, the cighth district wrongly held that “Nationwide and Continental, as non-
targeted insurers, had no right to participate in the litigation and defense of the [underlying]
matter” and “Pennsylvania General had no obligation to notify Nationwide and Continental of its
potential equitable contribution claim prior to settlement.” (Appx. A-26, Op. at 15.) Attempting
to apply the principles set forth in Goodyear, the court held that Park-Ohio had no duty to notify
Nationwide and Continental of the [underlying] claim.” (Appx. A-27, Op. at 16.)

Continental and Nationwide appealed the decision, which this Court accepted under the

following proposition of law. (Appx. A-1, A-5, Notices of Appeal.)
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II. LAW AND ARGUMENT

Proposition of Law T: No claim for contribution can be made against a
nontargeted insurer pursuant to Goodyear Tire & Rubber Co. v. Aetna Cas. &
Sur. Co., 95 Ohio St.3d 512, 2002-Ohio-2842 unless its policy is “applicable.” In
order for the policy to be “applicable” to a claim, there must be full compliance
with all terms and conditions of coverage in the non-targeted insurer’s policy.

A. When a non-selected insurer’s pre-conditions for coverage have been
violated, contribution is not available as a matter of law.

This Court has recognized that a contribution action exists for coinsurers on identical

risks in certain instances. See Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co. (2002), 95

Ohio St.3d 512; 2002-Ohio-2842. In Goodyear, the Court held that when a continuous
occurrence triggers coverage under multiple insurance policies, “the insured is entitled to secure
coverage from a single policy of its choice that covers ‘all sums’ incurred as damages ‘during the
policy period,” subject to that policy’s limit of coverage.” Id. at § 11. The Court held that the
targeted or selected insurer may obtain contribution from other “applicable primary insurance
policies” of the non-selected insurers. Id.

The eighth district misapplied Goodyear. It erroneously concluded that Penn-General, a
selected insurer, may obtain contribution even when the non-selected insurer’s policy is not
“applicable.” In this case, Nationwide’s policies were not applicable because Park-Ohio violated
myriad conditions contained in those policies. Park-Ohio did not notify Nationwide of the
DiStefano litigation. The parties do not dispute that Park-Ohio settled the underlying claims for
$1 million in October 2002, almost two years before the first notice to Nationwide. Nationwide
could not review and evaluate the underlying litigation. Nationwide had: 1)} No opportunity to
defend; 2) No information about the circumstances of Mr. DiStefano’s claimed injury; 3) No

opportunity to control the litigation or settlement; 4) No information regarding demands; 5) No

11



opportunity to control defense costs and expenses; and 6) No opportunity to make the decision to
go to trial.

Nevertheless, the eighth district held that “Nationwide and Continental, as non-targeted
insurers, had no right to participate in the litigation and defense of the [underlying] matter.”
(Appx. A-26, Op. at 15.) The court also held that “Park-Ohio had no duty to notify Nationwide
and Continental of the [underlying] claim.” (Appx. A-24, Op. at 13.) In sum, the appellate court
completed disregarded the conditions to coverage expressly contained in the Nationwide’s
policies.

This Court’s decision in Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co.,

however, does not authorize a blanket disregard of Nationwide’s policy language. Contribution

exists only when there is “common liability” for the underlying loss or claim. Assets Realization

Co. v. American Bonding Co. of Baltimore (1913), 88 Ohio St. 216, 253; Republic Steel v.

Glaros (1967), 12 Ohio App.2d 29, 33. The eighth district’s decision far exceeds any proper
interpretation of the dicta contained in Goodyear Tire that insurers may “seek contribution from
other responsible parties when possible” and “bear the burden of obtaining contribution from
other applicable primary insurance policies as they deem necessary.” (Goodyear, supra, at § 11.)

Equitable contribution is an insurer's right to recover from a co-obligor that shares the

same liability. Fireman's Fund Insurance Co. v. Maryland Casualty Co. (Cal. App. Ct. 1998), 65

Cal. App. 4th 1279, 1293. “Where two or more insurers independently provide primary
insurance on the same risk for which they are both liable, for any loss to the same insured, the
insurance carrier who pays the loss or defends a lawsuit against the insured is entitled to
equitable contribution from the other insurer. . . .” Id. at 1289 (emphasis added). But, there is no

joint obligation and no right of contribution when there is no coverage under one policy because
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of no tendered claim to the insurer, a policy exclusion precluding coverage, or lack of an

occurrence. See, Travelers Casualty & Surety Co. v. Employers Ins, of Wausau (Cal. App. Ct.

2003), 130 Cal. App. 4th 99, 108 (“courts should not impose an obligation on an insurer that
contravenes a provision in its insurance policy”). In an insurance contribution action, “the
inquiry is whether the nonparticipating coinsurer ‘had a legal obligation ... to provide [a] defense
[or] indemnity coverage for the ... claim or action prior to [the date of settlement],” and the
burden is on the party claiming coverage to show that a coverage obligation arose or existed

under the coinsurer's policy.” Safeco Ins, Co. of America v. Superior Court (Cal App. Ct. 2006),

140 Cal. App. 4th 874, 879 (2006) (citations omitted).

Nationwide’s policies expressly precluded liability. Accordingly, under Goodyear,
Nationwide’s policies were not applicable. Nationwide issued Park-Ohio Industries, Inc. a series
of policies in the 1980s all with substantially similar conditions for coverage. The policies

contained the following provisions:

CONDITIONS

* * *
4. INSURED’S DUTIES IN THE EVENT OF OCURRENCE, CLAIM OR
SUTT

a) In the event of an occurrence, written notice containing particulars
sufficient to identify the Insured and also reasonably obtainable information with
respect to the time, place and circumstances thereof, and the names and addresses
of the injured and of available witnesses, shall be given by or for the Insured to
the Company or any of its authorized agents as soon as practicable.

b) If claim is made or suit is brought against the Insured, the Insured shall
immediately forward to the Company every demand, notice, summons or other
process received by him or his representative.

c)  The Insured shall cooperate with the Company and, upon the Company’s
request, assist in making settlements, in the conduct of suits and in enforcing any
right of contribution or indemnity against any person or organization who may be
liable to the Insured because of injury or damage with respect to which insurance
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is afforded under this policy; and the Insured shall attend hearings and trials and
assist in securing and giving evidence and obtaining the attendance of witnesses.
The Insured shall not, except at his own cost, voluntarily make any payment,
assume any obligation or incur any expense other than for first aid to others at the
time of the accident.

5. ACTION AGAINST COMPANY

No action shall lie against the Company unless, as a condition precedent thereto,
there shall have been full compliance with all of the terms of this policy, nor until
the amount of the Insured’s obligation to pay shall have been finally determined

either by judgment against the Insured after actual trial or by written agreement of
the Insured, the claimant and the Company.
& * b

9. ASSIGNMENT

Assignment of interest under this policy shall not bind the Company until its
consent 18 endorsed hereon ...

(See, e.g., Supp. 226-27, Conditions Section, of Nationwide policy number 85-GA-955-514-
0002, effective January 1, 1985 to January 1, 1986.)

The underlying DiStefano matter was settled on October 6, 2002, through settlement
negotiations between counsel for Mr. DiStefano and corporate counsel for Park-Ohio. The
parties do not dispute that Nationwide was not provided any notice of the claims until the letter
of September 3, 2004 from Pennsylvania General’s third-party administrator, which is also the
time when Pennsylvania General announced its notice of contribution. The fact that Nationwide
was not provided notice of the claims in a timely matter violated the terms of the applicable
insurance contracts.

Similarly, Park-Ohio’s breached Nationwide’s cooperation and consent to settle
provisions. Again, the underlying claims were settled without the consent of Nationwide, as well
as without benefit of trial. Nationwide has no obligation for defense or indemmity for the

underlying claims under the subject policies due to the failure of the insured, Park-Ohio, to
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cooperate with Nationwide in any regard with respect to those underlying claims. As with notice
provisions, the cooperation provisions of a liability policy are fundamental to the relationship
between the insurer and the insured. A breach of the cooperation clause of an insurance policy
relieves the insurer of any obligation under the policy.

The record makes it abundantly clear that the insured Park-Ohio has failed to cooperate
with even the most basic requests of Nationwide. Nationwide has been absolutely denied the
opportunity to gather evidence or compel the attendance of witnesses. And, in fact, any
opportunity to do so was lost when the underlying claims were settled without Nationwide’s
consent, almost two years before Nationwide was even advised of the existence of those claims.
As a result, Nationwide has been relieved of any obligation it may have had for defense and
indemnity for the underlying claim due to the absolute failure of the insured to cooperate with
Nationwide pursuant to the clear obligations of the policies at issue in this case.

There is no dispute that Park-Ohio had the Nationwide policies in its possession. Yet, for
whatever reason, Park-Ohio “selected” Penn-General. Nationwide could not defend or participate
in any aspect of the seftlement, litigation, or management of the claim.

This Court specifically noted in the Goodyear case that:

The starting point to determining the scope of coverage is the language of the

insurance policies.
% ok

It is well settled that 'insurance policies' should be enforced in accordance with
their terms as are other written contracts. Where the provisions of the policy are
clear and unambiguous, courts cannot enlarge the contract by implication so as to
embrace an object distinct from that originally contemplated by the parties.

Id.at97,9 8.
The importance of notice and the prejudice that flows from the inability to be involved

with the settlement and litigation is self-evident in this case.
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Notice provisions in insurance contracts serve many purposes. Notice provisions
allow the insurer to become aware of occurrences early enough that it can have a
meaningful opportunity to investigate. In addition, it provides the insurer the
ability to determine whether the allegations state a claim that is covered by the
policy. Tt allows the insurer to step in and control the potential litigation, protect
its own interests, maintain the proper reserves in its accounts, and pursue possible
subrogation claims. Further, it allows insurers to make timely investigations of
occurrences in order to evaluate claims and to defend against fraudulent, invalid,
or excessive claims. [Citations omitted.]

Ormet Primary Aluminum Corp. v. Employers Ins. of Wausau (2000), 88 Chio St.3d 292, 302-

03; see also Heller v. Standard Acc. Ins. Co. (1928), 118 Ohio St.237, 242 (it is “extremely

important™ for an insured to give prompt notice of a claim to an insurance company). Under
Goodyear, the court determined that the insured could choose a single insurer to respond to a
claim that spans multiple policy periods. In that case, Michigan authorities notified the insured of
potential underground water pollution at one of its facilities in 1970. Goodyear monitored and
investigated the issue. In 1983 to 1984, Goodyear in turn notified many of its insurers of the
potential pollution problem even though the clean up did not occur until 1992. Goodyear at 518.
In Goodyear, the insured timely gave notice to its insurers. Here, the parties do not dispute that
Park-Ohio did not notify Nationwide until years after the underlying case had been settled.

The law is established that “the failure of an insured to comply with the provisions of a
policy of indemnity insurance requiring the cooperation of the insured in the preparation and trial
of any claim or suit against him, and not to make settlement thereof except at his own cost
without the written authorization of the insurer, constitutes a good and valid defense in a
supplemental proceeding to recover from the insurer pursuant to the provisions of Section 9510-

3 and 9510-4, General Code.” See Miller v. Jones (1942), 140 Ohio St. 408 at syllabus,

paragraph 1. The Court also held “the confession of judgment by a defendant in an action for

damages over the objection and in disregard of the protest of the insurer constitutes such failure
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of cooperation.” Id. at syllabus paragraph 2. The court held “it was not a mere settlement of the
claim without consent, which in itself was prohibited by the terms of the insurance contract, but
was a tender and confession of judgment for the full amount. He not only failed and refused to
cooperate in the preparation and trial of the suit, but, by confession judgment, fully and
completely precluded inquiry into or consideration of any question of law or fact.” 1d. at 413.

The eighth district failed to recognize that Nationwide did not owe coverage and
therefore its policies were not “applicable” under Goodyear.

1. A court cannot alter an otherwise unambiguous contract
between private parties for the benefit of a third party.

The appellate court effectively re-wrote Nationwide’s policies to remove the conditions
to coverage and then imposed liability for a loss that would not otherwise be covered. This
decision should not stand.

Indeed, this Court held in Goodyear, “Where the provisions of the policy are clear and
unambiguous, courts cannot enlarge the contract by implication so as to embrace an object
distinct from that originally contemplated by the parties.” Goodyear, supra at { 8. Ohio law is
well established that a court cannot impose upon the insurer a liability it clearly excluded. See

Fidelity & Casualty Co. v. Hartzell Bros. (1924), 109 Ohio St. 566; 30 Ohio Jurisprudence 2d

232, Insurance, Section 220; 1 Couch on Ins.2d 838, Section 15:93. The role of a court is to give

effect to the intent of the parties to the agreement. Hamilton Ins. Serv., Inc. v. Nationwide Ins.

Cos. (1999), 86 Ohio St.3d 270, 273, citing Employers' Liab. Assur. Corp. v. Roechm (1919), 99
Ohio St. 343, syllabus. Further, the right to contract is fundamental and the United States and

Ohio constitutions protect interference with that right. Clause 1, Section 10, Article I, United
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States Constitution (“No State shall ... pass any ... Law impairing the Obligation of Contracts
... ."); see also Section 28, Article I, Ohio Constitution.

Nationwide and Park-Ohio entered into an insurance contract. That contract does not
authorize a third party to enforce that contract’s terms. In fact, the contract expressly prohibits
such enforcement. (Supp. 227.) The court cannot create a contract that did not exist to allow a
targeted insurer to obtain contribution.

2. No Ohio court has given the Goodyear decision the eighth
district’s overly broad and erroneous interpretation.

But, the high courts of other states have held that an insured’s “selective tender” negates
the right of the selected insurer to obtain contribution from the non-selected insurers. See, e.g.,

Mut. Of Enumclaw Ins. Co. v. USF Ins. Co. (Wash. 2008), 191 P.3d 866; see further, ¢.g., John

Burns Constr. Co. v. Indiana Ins. Co. (1ll. 2000), 727 N.E.2d 211, 215-27(when an insured
chooses to tender a claim to one of its insurers, that insurer becomes solely responsible for the
requested coverage and may not seek contribution from the other insurers whose polices may
apply to the loss).

For instance, the unanimous Supreme Court of Washington held that the insured’s
selective tender of two insurers barred those insurers’ claims for equitable contribution to a third,
non-selected insurer. USF Inc. Co. (Wash. 2008), supra. The court discussed the nature of
equitable contribution, which “allows an insurer to recover from another insurer where both are
independently obligated to indemmify or defend the same loss.” Id. at 872. The court noted that
the duty to defend and indemnify does not become an obligation until a claim is tendered, and
further, the insurer that seeks contribution does not sit in the place of the insured and cannot

tender a claim to the other insurer. The court reasoned, “if the insured has not tendered a claim to
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an insurer prior to settlement or the end of trial, other insurers cannot recover in equitable
contribution against that insurer.” Id. at 873. The court favorably compared this rule to the
“selective tender” rule, which “states that where an insured has not tendered a claim to an
insurer, that insurer is excused from its duty to contribute to a settlement of the claim.” Id. In
reinstating the decision of the trial court, the Supreme Court of Washington explained the
“selective tender” rule and why it barred the equitable contribution action:

In deciding whether one insurer is liable for equitable contribution to another,
“the inquiry is whether the nonparticipating coinsurer ‘had a legal obligation ... to
provide [a] defense [or] indemnity coverage for the ... claim or action prior to {the
date of settlement].” ” [] Equity provides no right for an insurer to seek
contribution from another insurer who has no obligation to the insured. []

A&
Thus, if the insured has not tendered a claim to an insurer prior to settlement or
the end of trial, other insurers cannot recover in equitable contribution against that
insurer. This rule is largely consistent with the “selective tender” rule employed
by the trial court. That rule states that where an insured has not tendered a claim
to an insurer, that insurer is excused from its duty to contribute to a settlement of
the claim.[]] We agree with USF that this rule has sound policy underpinnings.
Selective tender preserves the insured's right to invoke or not to invoke the terms
of its insurance contracts. An insured may choose not to tender a claim to its
insurer for a variety of reasons. Like a driver involved in a minor accident, an
insured may choose not to tender in order to avoid a premium increase. The
insured may also want to preserve its policy limits for other claims, or simply to
safeguard its relationship with its insurer. Whatever its reasons, an insured has the
prerogative not to tender to a particular insurer.

ok ok
In sum, because Dally chose not to tender to USF, USF had no legal obligation to
defend or indemnify Dally at the time of the settlement. Accordingly, we hold that
MOE and CUIC do not have a right to equitable contribution from USF.
[Citations and footnotes omitied. ]

Id. at 872-73. Here, Park-Ohio never tendered a claim to Nationwide. In fact, Park-Ohio settled
the case without notifying Nationwide of the underlying claim. (Supp. 98, Seitlement and
General Release Agreement.) Thus, Park-Ohio’s failure to tender the claim should bar Penn-

General’s equitable contribution claim.
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Other courts have also rejected the eighth district’s improperly broad claim that a non-
selected insurer’s policies had no effect on a selected insurer’s contribution claim. See Truck

Insurance Exchange Co. v. Unigard Insurance Co. (Cal. App. Ct. 2000), 79 Cal.App.4lh 966. The

basic facts are materially identical to those in Unigard. In Unigard, an insured faced with a

lawsuit tendered the defense of the action to one of its insurers. After paying defense costs and
indemnity, the selected insurer looked to an alleged co-insurer for equitable contribution. Like
here, the co-insurer refused to contribute because it had not been asked to participate in the
litigation. While the trial court ruled that the co-insurer must contribute, the appellate court
reversed that decision, holding:

The insured-insurer relationship is based on the premise that, in the event of a
claim, occurrence, or suit, the insured will tender the defense to the insurer, which
will provide a defense and control the litigation with the full cooperation of the
insured. “When the insurer provides a defense to its insured, the insured has no
right to interfere with the insurer's control of the defense ....”

Applied, Inc., Unigard's insured, tendered the defense of the Cimarron cases to
Truck, not Unigard. Absent tender, it is difficult to understand what, if anything,
Unigard was supposed to do. Although the defense was tendered to, and accepted
by, Truck, Unigard did not receive notice of its potential liability for contribution
until after the Cimarron cases were resolved.

Under these circumstances, the imposition of contribution on Unigard-a stranger

to the litigation-would subject it to a significant financial burden even though it

did not enjoy any of the concomitant benefits, e.g., the right to participate in and
control the defense. Truck decided to investigate and settle the Cimarron cases
without Unigard's involvement. Having done so, Truck should not be permitted to

drag Unigard into the picture after the fact. [Citations omitted. |

(Id. at 979.)
The issue before this Court is whether Nationwide must “equitably contribute” in the

absence of notice to Nationwide and in the violation of the provisions of Nationwide’s policies.

Under these circumstances and in the language of the Unigard court, the eighth district’s
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imposition of equitable contribution on Nationwide — “a stranger to the litigation™ — subjects it to
a significant financial burden even though it did not enjoy the right to participate and control the
defense. Moreover, Nationwide would be subject to that burden despite its policy language that
expressly prohibited such liability and an insured that did not select it. Here, Penn-General and
its insured Park-Ohio investigated and settled the asbestos case without Nationwide’s
involvement. Penn-General should not be able to obtain “equitable” relief in this circumstance
and the trial court correctly rejected Penn-General’s claim.
3. In addition to the non-sclected insurer’s right to have its policy

language enforced, this Court should preserve the insured’s

right to select one insurer over another to respond to a claim.

The eighth district expressed concern that allowing Park-Ohio to select Penn-General
over Nationwide to respond to the DiStefano suit would “discourage the prompt settlement of
insurance claims.” (Appx. A-29-30, Op. 18-19.) This is not correct. Under Goodyear, an insured
is entitled to select an insurer to pay to the full limits of its policy. Goodyear, supra, at 9 11.
Park-Ohio was fully compensated. And, Penn-General had a contractual obligation to timely pay
under its policy. The eighth district’s concern is unwarranted because the insured should obtain
coverage of those insurers it selects to respond.

Moreover, the appellate court’s policy concern certainly does not authorize the disregard
of Nationwide’s pelicy language in the face of Park-Ohio’s selection of Penn-General. Indeed,
this Court should protect an insured’s right to select a certain insurer to respond. There are
several reasons an insured may select one insurer over another to pay a claim. For instance, an
insured may choose not to select an insurer to protect its relationship with its current insurer, to
avoid premium increases, to protect policy limits to pay other claims, or for other reasons. See

Mut. Of Enumclaw Ins. Co. (Wash. 2008), 191 P.3d at 873. Allowing equitable contribution in
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this circumstance defeats the insured’s right to choose a specific insurance company that will

respond to a claim.

II. CONCLUSION

Nationwide respectfully requests that this Court reverse the judgment of the court of

appeals and reinstate the trial court’s order declaring that Nationwide does not owe contribution

to Pennsylvania General.
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CHRISTINE T. MeMONAGLE, J.:

Plaintiff-appellant, Pennsylvania General Insurance Compaﬁy, appeals
from the trial court’s judgment denying its claim seeking equitable contribution
from defendants-appellees, Nationwide Insurance Company end Continental
Casualty Company. For the reasons that follow, we reverse and remand.

L Factual History
A, The DiStefano Asbestos Bodily Injury Claim

"This case arose out of a bodily injury suit filed on Marech 7, 2002 by George
DiStefano against Pennsylvania General's insured, Park-Ohio Industries Ine.,
and a number of other defendants in California state court. DiSi?efano alleged
mesothelioma due to asbestos exposure at various work sites in California
betwoen the 1960's and 1980's. During his deposition, DiStefano testified that
hehad worked ﬁth asbestos-containing coils manufactured by Ohio Crankshaft,
the predecessor to Park-Ohio, from January 1961 through approximately June
1;963, periods when Pennsylvania General insured Park-Ohio. |

Upon being served with the complaiﬁt, Park-Ohio’é risk manager and its
current insurance agent initiated a search for applicable liability policies. Park-
Ohio also retained a San Francisco law firm'to represent its interests. Upon
locating the Pennsylvania General policies five ﬁmnths later, in late August

2002, Park-Ohio nofified Pennsylvania General of the DiStefano claim. When
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Pennsylvania General received notice of the claim, the DiStefano trial was set
for the beginning of October 2002~appr0ﬁ1ﬁately six weeks later.

Upon receipt of the notice, Pennaylvania (General began its claim
investigation. It retained Henry Rome, a California attorney with expertisé in
asbestos matters, to assist its review and evaluation. It also inguired of Parlk-
Ohio regarding “other ]'Jlsuralnce policies.”

In Seﬁtember 2002, prior to trial, Park-Ohio’s lawyers gave Pennsylvania
General an evaluation of the case regardjng. settlement values and strategy.
Counsel advised that coordinated medical counsel had advise_d that they sawno
viable medical defense and opined tha_t the case had & conservative verdict value
of $5-6 million. Counsel stated that the current settlement demand was $3
million and advised engaéi:ng DiStefano’s counsel in “meaningful settlement
negotiations immediately.” |

On October 6, 2002, Park-Ohic, without the knowledge of‘Pemsy"lvania
G‘renel.:a], negotiated a settlement of the DiStefano claim for §1 million in
exchange for a full release and dismissal with prejudice of t];le action. After the
seltlement, in a letter dated October 15, 2002, Mr. Rome advised Pennsylvania
General that the setflement amount appeared to be in line with other
mesothelioma casesinthe San Francisco Bay Area, particularly where; there was

no other viable eo-defendant—as in the DiStefano matter,
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Mr. Romeé furthey advisgd Pennsylvania General that, based on his
experience, he believed P;cirk-Ohio was well represented by the two law firme it
had rétajned, both having excellent reputations in the defense of asbestos cases.
Mr, Rome also advised Pennsylvania General that he agréed with the legal
analysis of Park-Ohio’s defense counsel, ' who had concluded that Park-Ohio

~would not likely mount a successful medical defense. Mr. Rome aléo agreed that
Park-Ohio was the only viable defegdant a;.nd conservatively faced multi-million
dollar e@osme at trial.

Mr. Rome further advised Pennsylvania General that he did not believe
Pennsylvania General would be able to deny the DiStefano claim based on Park-
Ohio’s five-month delay in notifying Pennsylvania General, as there was no
evidence of prejudice in light of the excellent asbestos litigation reputations of
the defense firms Park-Ohio had retaiﬁed.

Subsequently, in November 2002, Mr, Rome advised Pennsylvania General
thatunder daﬁfomia law, thereis a “continuous” trigger of coverage for asbestos
personal injury actions such that all poﬁcies of a manufacturer are triggered
upon exposu:re: M. Rome explained that because there were four Penngylvania
General policies, each with a $250,000 Limit, there was $1 million available from

which to pay the $1 million settlement.
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Nevertheless, in February 2003, Pennsylvania General informed Park-
Ohio via a reservation of rights letter that it would pay $112,238.70 in post-
tender defense costs and only - $250,000 of the $i million settlement.
Pennsylvania General stated that it was its position “that under prevailing law,
plaintiff‘s claim qualifies as a single occurrence, and, even under a continuous
trigger, the insured is entitled only to the limits of a single policy; i.e. $250,000
per person for b.udily injury.” Pennsylvania General reserved all of its rights
under tﬁe potentially applicable policies and again requested “other insurance”
information from Park- O]Ji;:}. Despite Pennsylvania General's rquest, Park-
Ohio did not provide the requested information.
B. Park-Ohio’s Coverage Action Against Pennsylvania General

In September 2008, Park-Ohio filed a complaint for declaratory judgment
. against Pennsylvania General in the mattey captioned Park-Qhio Industries Inc.
. Gen. Accident Ins. Co., Court of Common Fleas, Cuyahoga County, Ohio, No.
CV-03-5611015 (“Park-Olio suit”). Park-Ohio asserted claims for declaratory
judgment, breach of contract and bad faith, and sought defense costs and
indemmnification of the full settlement amount in the DiStefano action from
Pennsylvania General. In October 2003, Pennsylvania ngerai paid §112,238.,70
to Park-Ohio as reimbursement of post-tender defense costs incurred by Parle- -

Ohio in the DiStefano suit, and in Decamber 2003, Pennsylvania General paid
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$250,000 to Park-Ohio as the full per person bodily injury limit of one of the.
policies at issue,

During litigation, Pennsylvania General, on numerous oceasions, again
requested inférmatiou about Park-Ohio’s “other insux"ers” from Park-Ohio.
Pennsylvania General was unable to obtain this information from Park-Ohio
until, after motion prac:f;ice‘_, the trial court ordered Park-QOhio to produce the
information. In July 2004, Pennsylvania Gengral_ﬁna]ly received copies of
“other insurance” related documents from Park-Ohio. Ap'prnximately seven
weeks later, on September 3, 2004, Penosylvania General wrote to Nationwide,
Continental and St. PaﬂfTI‘aVElB]:.‘SI seeking equitable contribution for the
DiStefano claim. None of these insurers agreed to contribute, although like
Pennsﬁlvania General, they were primary insurers of Park-Ohio, their policies
were triggered by the DiStefano claim, and the essential terms, conditions and
exclusions of their poﬁcieg are nearly identical to those of Park-Ohio’s policies

with Pennsylvania General.

1Continental insured Park-Ohio from Decembe;r 30, 1968 to January 1, 1975;
Travelersinsured Park-Ohio from Januery 1, 1975 toJanuary 1, 1979; and Nationwide
ingured Park-Ohio from January 1, 1979 to February 1, 1988.
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C. Pennsylvania Generals Equitable Contribution Action.

In Qectober 2004, before the Park-Ohiq sult against 1t was resolved,
Pennsylvania General filed tbis‘ action for declaxator;y judgment seeking
equitable contribution from Nationwide, Continental and St. Paul/Travelexs?® for
settlement and defense costs of the DiStefans claim. Specifically, Penusylvania
(General sought$246,527 fro’m- Continental and $372,995 ﬁ'om Nationwide, plus
prejudgment interest from an ungpecified date, |

The action was subsequently stayed pending resolution of the Park-Oinio
suit. In November 2005, Pennsylvania Genseral settled the Park-Ohio suit by
paying the remaining $750;DDD of the DiStefano claim, for a total payment of $1
million.

Pennsylvania General, Nationwide and Continental subseque:t;ﬂy agreed
to 2 beneh trial in this case, to be decided upon the briefy, joint stipulated facts,
and joint exhibits. In a 15-page decision, the 1‘:1'Iial court found that Nationwide
and Contimenial had no duty to indemnify or defend Park-Ohic because Park-
QOhio had breached the notice pro’;risions of their applicahle policies and thus
“waived” Pennsylvania General's right to contribution. The trial court further

- found that Peonsylvania Geperal did not take reasonable measures to preserve

Pennsylvania General and Travelers subsequently agreed to a setilement and
Travelers is not a parky to this appeal.
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its; contribution 1'1 ghts because “it should have made certain the other insurers.
were notified before the DiStefano suit wag settled” to allow them to participate -
in the defense and settlement of the suit. The trial court found “ao equitable
reasons for this court to endorse that failure” and, therefore, the trial cou:ﬁ: held
that Nationwide and Continental aid not owe Penns;rlvauia General any
contribution for the defense and settlement of the DiStefano action,
Pennsylvania General appeals from this judgment.

II. Law and Analysis

A, 'Stahdaljd of Review

The parties have made much over the appropriate standard of review in -

this cage. Pennsylvania General argues that since the trial conrt reviewed this
case upon stipulated facts and briefs, its decision is sub]" ect to review de novo as
‘upon an erzor of law. See, e.g., Mazza v. Am. Continenial Ins. Co., 9" Dist. No.
21192, 2063-0hi6-350, affirmed In re Uninsured and Underinsured Motorist
Coverage Cases, 100 Ohio St.3d 302, 2008-Ohio-5888. Nationwide and
Continental claim that since the cause of action is equitable and not legal in
nature (equitable contribution), the ainprol-}riate standard of review is abuse of

discretion.
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We find that the outcome is the same, no matter the standard of review,
As explained below, the trial court’s resolution of the controversy upon the basis
of Park-Ohio’s lack of notice to N ationwide and Cnni‘;inental was an error of law,
as the contraefual provision requiring notice existed only in the contracts
betgveen Park-(Ohio and its insurers, and not between Pennsylvania General and
Nationwide and Coittinental, Hence; Pennsylvania Generals equitable claim of
contribution cannot be Invalidated as a result of alleged breaches of contracts to
which Pennsylvania General was not a party.

Reviewed on the basis of abuse of discretion, we likewise reverse and
remand. The record is uncontroverted that the DiStefano' seﬁlgﬁent was
equitable, the attorney fees were reasonable, counsel chosen by Park- Ohio was
competent, Pennsylvania. General adequately represented Nationwide and
Conﬁnen_tal’s interests, and Ngtionwide and Continental received reasonable
notice of Pennsylvania General’s contribufion claim. We discern no prejudice
whatsoever to Nationwide and Continental. Tnder s‘uch cir'cumstances, to
relisve them of the obligation of contribution, and leave Pennsylvania General
with the entirve obligation, was an abuse of discretion.

B. The “All Sums® Aﬁproach
In Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 O]:;io St.3d

512, 2002-Ohio-2842, 16, the Ohio Supreme Court noted that Ohio follows the
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“all sums” approach to alléeation of insurance coverage responsibility where a
claimed loss involving long-term exposure and delayed manifestation injury
(such as an asbestos-related claim) implicates numerous insurance policies over
multiple policy periods. The Goodyear court explained that in such situations,
because the imsured expected -complete security from each policy that it
purchased, “the insured is entitled to secure coverage from a single policy of its
choice that covers ‘all sumg’ incurred as damages 'during the policy period,’
subject to that policy’s limits of coverage. In such an instance, the insurers bear
the burden of obtaining contribution from other applicable primary insurance
policies as they déem necessary.” Id. at §11.

In short, each insurer on the risk between the initial exposure and the
manifestation of disease or deathis fully liable to the insured for indemnjﬁéation
and defense costs. In oxider to afford the insured tht.a coveraga p.r‘omjs.ed by the
insurance policies, the insured is free to select the policy or polices under which
it is to be indemnified. “'i'his approach proﬁlotes economy for the insured while
gtill permitting insurers to seek contribution from other résp_onsible parties
when possible.” Id. at §11.

C. . Equitable Contribution in General
Contribution is the right of a person who has been compelled to pay what

another should have paid in part to require partial (usually proportionate)
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“reimbursement. Travelers Indemn. Co. v. Trowbridge (1979), 41 Ohio St.2d 11,
paragraph two of the sy]labﬁs, overruled on other grounds Motorisis Mut. Ins.
Co. v. Huron Rd. Hosp. (1995), 73 Oho St.3d 391. The general rule of
conﬂibuﬁon is that “one who is compelled to pay or satisfy the whole to bear
more than his or ber just share of a common burden or obligation, upon which

' geveral persons are equally _]jable- *¥* is entitled fo contvibution against the
others to obtain_ from them payment of their respective shares.” 18 Ameﬁcan
Jurisprudence 2d (2004), Contribution, Section 1. The doctyine “rests upon the
broad principle of justice, that where one has discharged a debt or obligation
which othera were equally blound with him to discharge, and thuns removed a
cornmon burden, the others who have received a benefit ought in conscience to

refund to him a ratable proportion.” Baltimore & Ohic R.R. Co. v. Walkgr (1888),
45 QOhio St. 577, 588. Since the doctrine of contribution has its basis in the

broad principles of equity, it should be liberally applied. Id. Equity “cannot be
determined by any fixed rule, but depends upon the peculiar facts and equitable

considerations of each casel]” Tiffin v. Shaw-hun (1885), 43 Ohio St. 178,
paxagraph one of the syllabus.

D. Application of These Principles to This Case

Pennsylvania General asserts four. assignments of error. Briefly

summarized, Pennsylvania General argues that it should not be penalized
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becau.ée its insured, Park-Ohio, did not comply with eontractual provisions of
contracts to which Pennsylvania General wasnot a party. It argues further that
the overwhelming equities favor Pennsylvania General’s contribution claim,
because Pemsylvﬁa General resolved the DiStefano elaim in accordance with -
the terms and condifions of its policies and applicable law: it honored its
contractual obligations to its policyholder, complied with the letter and spirit of
Goodyear by paying the entirety of the claim, and then timely pursued its
~ equitable contribution claim against the non-selected insurers.
Nationwide and Continental respond that they owe no coverage to Park-
| Ohio, because Park-Ohio failed to give them prompt notice of the DiStefano
claim and settled without their approval in violation of their policy provisions.
Therefore, they contend, they share no comumon -liability with Pennsylvania
General which would give rise to an equitable contribution claim. They argue
further that it ié not equitable to allow Pénnsylvania General to obtain
cbntribﬁtion, because Pennsylvania General did not give them reasonable notice
of the DiStefano suit or its potential contribution claim, which prejudiced their
ability to participate in the defense and settlement of the DiStefano suit.

We begin by observing that, despite the trial court’s finding to the
contrary, Goodyear is not the controliing authority in this matter. Although

Goodyear indieates that Ohio follows the all sums approach-in apportioning
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available insurance coverage whén multipie policies are triggered to cover the
same Iong.-term-inj.ury or loss, it does not address the issue presented by this
case: may oneinsureyr, who was selected by the insured to indemnify its loss and
who paid the entire settlement amount to the insured, recover by contribution
from other insurers who were similarly liable on the claim but not selected by
the jnsured, arid who had 110 knowledge of the loss or payment until the demand
for conﬁ&buﬁon was made? We hold, on these facts, that it may.

. At the ontset, we :rer_:c)gniza that “[clontribution vights, if any, between two
or more insurance companies insuring the same event are not based on the law
of coniracts. This follows from basic common sense, because the contracts
entered into are formed between the insurer and the insured, not between two
insurance companies. Accordingly, whatever rights the insurers have against
one another donot arise from contractual undertalkings. *** Instead, 1;'.:rhate’sn:ﬂ'
obligations or rights to contribution may exist between two or more insurers of
the same event flow from equitable principles.” Maryland Cas. Co. v. W.R. Gr(;tce
and Co. (2000), 218 F.3d 204, 210-211.

Thus, we reject Nationwide and Continental’s arpument, and the trial
court’s finding, that Park-Ohio’s policy breaches (gpecifically, its failure to give
Nationwide and Continental timely notice of the DiStefano .suit, failure 1‘;0 aspist

and cooperate with a defenmse, and voluntary payment) somehow preclude
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Pemnsylvapig General's contribution claim againgt them, This is not a contract
acti(;n: Pennsylvania General’s equitable contribution claim does not arise out
of the policies between Park-Ohio and Nationwide and Continental, so Park-
Ohio’s conduct with respect to those policies can not “waive” any contribution
rights that Penneylvania General might have against those Insurers.

Further, undér thé all sums approach'adopted by the Ohio Supréme Court
in Goodyear, Park-Ohiohad no duty to notify N; ationlw.ide and Continental of the
DiStefano claim. As set forth in Goodyear, Park-Ohio could, as it did, select one
insurer from the triggered i:o]icies to pay the entire claim and then leave that
insurer to pursue a contﬁbutiun claim from Park- Oﬁo’s othex insurers,

Applying equitable principles, we are similarly umpersuaded by
Nationwide and Continental’s argument that Pennsylvania General is not
entitled to contribution becaise it failed to timely nqtify them of the DiStefano
matter and its potentinl contribution claim and failed to insist on compliance
with its policy terms (which are nearly identical to the policies Park-Ohio had
with Nationwide and Continental) to void coverage.

With respect to notice, the stipulated facts demonstrate that despite
repeated requésts for “other insurance” information from Park-Ohio, "
Pennsylvania Generai wasunable to obtain information rega.rding otherinsurers

from Park-Ohio until finally, after motion practice, the court ordered Park-Qhio
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to produce the information. Pennsylvania General then contacted the othex
ingurers within weeks of learning of their existence and sought contribution for
the DiStefano claim. Omn these facts, any argument fhat Pemsyivaﬁa General
was not diligent in pursuing other insurance information and preserving its
equitable contrib'utiun action is without merit.

- 1 Further, applying equitable principles to these facts, we cannot discern,
nor have Nationwide and Continental demonstrated, any prejudice arising from
Pennsylvania General's notice. Natipnwide and Continental argue, and the trial
court agreed, that Pennsylvania General’s failure to notify ﬁhem of the DiStefano
rmatter in the six weeks between Pennsylvania General’s learning of the case and
Park-Ohio’s early settlement prejudiced them, because they were unable to
participate in the defense and settlement of the lawsuit. But the all sums
~ approach adopted by the Ohio Bupreme Court m Goodyear anticipates exactly
this :;.pproach. |

Under the all sums approach, only the insurer selected by the insured .
defends th.e insured and participates in the underlying tort claim litigation.
Eeene Corp. v. Ins. Co. of N, Am. (C.AD.C. 1981), 667 F.2d 1034, 1051 (cited
with approval in Goodyear). The duty of that insurer is fo defenfi the insured,
notto minimize its own lability. Id. Any disputes abmﬂ.: insurance coverage are

to be resolved separately from the underlying tort claim to minimize undue
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inconvenience to the victim and to avoid the possibility that the vietim's tort suit
becomes “an unwieldy spectacle” in which groups of insurers pursue disﬁutes
with each other. Id.

In light of Goodyear and Keene, Nationwide and Continental, as non-
targeted insurers, had no right to participate in the litigation and defense of the
DiStefanoc matter, so they could not have b.»een -prejudiced by Pennsylvania
General’s failure to notify them of the suit and allow their participation in it.

Likewise, Pennsylvania General had no obligation to notify Nationwide
and Continental of its potential equitable contribution claim prior to settlement
of the DiStefano matter. A cause of action for equitable contribution arises only
after one under a legal duty has been compelled to pay more than his or her
share of a common burden. 18 American Jurisprudence 2d (2004), Contribution
Section 9. Thus, Pennsylvania General was not required to seek contribution
from Nationwide and Continental until the DiStefano claim was fully and finally
resolved in November 2005. Nevertheless, Pennsylvania General did more than
what was required to preserve and pursue its equitable contribution claim.
Within weeks after lea?:ning of Park-Ohio’s other ingurers, it notified Nationwide
and Continental of its intention to seek contribution for monies paid to Park-

Ohio in September 2004, more than a year hefore it made its final payment to
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Park-Chio. We {ail to discern any prejudice to Nationwide and Continental by
this timely notice,

likewise, we are ﬁot persuaded by Nationwide and Continental’s
argument that Pepnsy}vemia General is not entitled to coﬁ’i:ﬂbution beeause it
failed to insist on comp]iance' with the notice, cooperation, and v'oluntary
pa.ﬁﬁ ent picovi'sibné of its policies. ‘In short, Nationwide and Continental argue
that it is not equitaﬁle 1o allow Pennsylvania Generzal to impose its coverage,
litigation and settlement decisions on them as nop-selected insurers. But, as |
already discussed, the all sums approach anticipates this very result.

: Purther, the stipulated facts in the record demonstrate that Pennsylvania
General exercised or reserved all of its policy rights. When Pensylvania General
was presented with Park-Ohio’s claim in late August 2002, the DiStefano matter
was set for trial approximately six weeks later. Pennsylvania Gel}e:ral
imme diatély begin its investigation of the claim and.soupht information about
its own alleged policies; the policies of other potential insurers of Park-Ohig; the
viability of any defenses of Park-Ohio to the plaintiffs claim; the range of
monetary exposure of Park-Ohio; the competence of underlying defense counse)
for Park-Obio; whether and, if so, to what extent coverage might be owed to

Park-Ohio; and the viability of any possible defenses to coverage. To assist in
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its evaluation of the DiStefanc claim of Park-Ohio, Pennsylvania General hired
Henry Rome, an attorney experienced in ashestos matters.

As a result of ite investigation, Pennsylvania General determined that
Park-Ohin’s underlying c:iefense counsel were experienced and well-respected;
| Park-Ohio did not have strong defenses to the DiStefano claim; Park-Ohio was
the sole remairing viable defendant; the case presented a “dangerous multi- |
raillion dollar exposure” to Park-Ohio; and the $1 million settlement amount was
in liné with similar cases 111 the jurisdiction, In addition, Mr. Ron:_ie counseled
Pennsylvania éeneral that there was not a strong basis upon which to assert a
late—notit;e defense. Pennsylvania General heeded its counsel’s advice regarding
the futility of pursuing a late-notice defense and challengingvfghe amount of the
settlement, although prior to its issuance of any payment to Park-Ohio,
Pennsylvania General reserved all of its rights under its policies.

The stipulated facts demonstrate that Pennsylvania General appropriately
investigated, handled and resolved the DiStefario claim in accordance with the
terms and conditions of its policies, We find nothing to indjcate‘ that the fact or
amount of the settlement would have been any different if Natiom;vide or
Continental, with policies nearly identical to Pennsylvania General’s, had been
selected by Park-Ohio and presepted with the IjiStefano claim, as there gimply.

were not any viable defenses to coverage.
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Neither Nationwide nof Continental has asserted any exclusion that would
preclu&e coverage under their policies to i’arb()hio. Both have conceded that
t]lneil' policies were triggered by the DiStefano claim, and that the essential
terms, conditions, and exclusions of the Nationwide, Cu‘nnﬁnental, and
Pennsylvania General policies ar-e pearly identical. Therefore, the equities
dernand that Nationwide and Gontinental, as co-insurers who shared a.common
liability with Pennsylvania General and who lost no rights nor suffered any
prejudice by resolution of the DiStefano claim, pay Pennsylvania General their
respective pro rata shaves of defense costs and indemnity paid by Pennsylvania
General on behalf of Parls-Ohio in the DiStefano matter. To rule otherwise
would allow Nationwide and Continental to be unjustly enviched ab the expense
of Pennsylvania General. | |

Public policy also demands j:hisresult. T'o allow the insured to unilaterally
extinguish all potential sources of contribution renders illusory the right of
contribution established in Goodyear. - We de not believe it was the intention of
Goodyear to condition a targeted insurer’s right to contribution on the action or
inaction of the insured and leave the targeted inmsurer without recourse.
Further, we do not want to discourage the prompt settlement of insurance
claims. Tohold t'.t.lat-Penn_sylvania (Reneral should not have made any payments

to Park-QOhio unless and until all other potentially triggered insurers bad been
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identified and notified of the DiS'tefano claim would discourage the prompt
resolution of these claims by the insurers. In future cases, the targeted insurer
would be reluctant to resolve the claim until all other potentially triggered
mmgurers had been identitied and notified about the claim. This would delay or
prevent éettlements that would otherwise occur, éontrary to the intent of .
Goodyear and the all sums approach. . . e e

The Ohio Supreme Court requires insurers to be vigilant in recognizing
and ﬁﬂﬁ]}j::l.g their contractual obligations. See, e.g., Landis v. Grange Mut. Ins.
Co. (1998), 82 Ohio St.3d 339. Pennsylvania General did just that. It
investigated, handled and resolved the DiStefano claim in acco.rdance with the
terms and conditions of its policies, and, in compliance with Goodyear, paid the
entirety of the claim and timely pursued its equitable contribution claim against
the non-selected insurers. It should not be penalized for doing so.

Because the trial court did not agree that Pennsylvania'(}eneral was
entitled to aquii;able contribution, 1t did n01£ rea.c]; the iss':ué of 'What slllaixe of the
DiStefano claim should be assigned to Nationwide and Continental.
Pennsylvania General asks this court to apply ite chosen method of allocating
loss and determining prejudgment interest and order Nationwide and

Continental to pay a sum certain as calculated by Pennsylvania General. Asthe
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-20.
trial court did not decide this issue, we do not address it for the first time on
appeal. Republic Steel Corp. v. Hailey (1985), 30 Ohio App.3d 103, 108. ®

| Appellant’s assignments of error ave sustained. Thejudgment of the trial
court is réversed and the matter remanded for.further procesdings consistent
with this opinion,
It is ordered that appellant recover from E!Llévpe]lees costs herein taxed.
The court finds there were reasonable grounds for this appeal.
It ie ordered that a special mandate be sent to said court to carry this

judgment into execution.

A certified copy of this entry shall constitute the mandate pursuaii to

JAMES J. SWEENEY, A.J., snd
MELODY J. STEWART. J., CONCUR
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COURT OF COMMON FLEAS

CUYAHOGA COUNTY, OHIO
PENNSYLVANIA GENERAL CASE NO. CV-04-546323
INSURANCE COMPANY
Plaintiff,
JUDGE EILEEN T. GALLAGHER
Y.

PARK-OHIO INDUSTRIES, INC,, et al,

Defendants,

e = e o w w T  —y W o e w P Te o o e = =

JOURNAL ENTRY AND OPINION

I OVERVIEW

This declaratory judgment for equitable contribution was brought by plaintiff Pennsylvania
General Insurance Company (hereinafter “Penn Gcnnral"j -againsl the Defendants to recover monies
for their respective proportional share of the defense and indemnity payments associated with Penn
General’s resolution of an untierly'mg ashestos bodily injury lawsuit fled by George DiStefane
against the Parties common insured, Pa;k—Ohio Industries (“'Park-Ohio™). Each of the insurers
involved in this equitable contribution acfion jssued primary, comprehensive, general liability
insurance policies to Park-Ohio. The partics do not dispute ihat based upon the dates of his
exposure to Park-Chio’s asbestos-containing produms: through the "date of his diagnesis with
mesothelioma, Mr. DiStefano’s bodily injury claim “triggered” each of the policies at issue in this

lawsuit. Plaintiff Penn General, however, was the only insurer selected by Park-Ohio to respond to
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the bodily injury lJawsuit filed by Mr. DiStefano, Penn General submits that it is entitled to
equitable contribution from the Defendants because, as the sole insurer selecled by Park-Ohio to pay
'~ for the DiStefano claim, it was compelled to pay B disproporbonate share when other m'ggcr;:d,
applicable coverage was available.' Defendants contend that the insured, Park-Ohio, breached their
applicable policies in regards to notice, cooperation, seftlement ;Nithout consent, and its assignment
of nights by settling the undgriying DiSiefano claim without the requisite notice. Therefore no
coverage applies and Plaintiff is not entit]ed- to contribution. The parties agreed to resolve this‘
maiter by way of gubmissions of Trial Briefs and Joint Stipulations of Fact and Documents. For
the reasons that fol_low, this Court finds in favor of the Defendants and holds they have no
obligation to indemnify or defend Park-Ohio from the underlying claims because of the breach of
the notification provisions of their policies. Furthermore, Defendants are under no obligation 1o

indemnify or reimburse Plaintiff for any monies paid in regards to the DiStefano lawsuit.,

I..  FINDINGS OF FACT

A, The DiStefano Claim

On March 7, 2002, George DiStefano filed suit against Park-Ohio and a number of other
defendants for alleged exposure to asbestos in the Superior Court of California.® Park-Ohio
notified Penn General about the DiStefano asbestos bodily injury claim in late Augost 2002.3

Trial for the DiStefano suit was set for the end of September 2002 — approximately six weeks

* Defendent Travelers (fka The Aeton Casugity and Surety Company) settled with ths Plainfiff before these hriefs

were submitied 1o the Court. Nationwide's cross claim against Park-Ohio was voluntarily dismissed as well.

? See Stipuletion 1, Exhibit 1, DiStefino Complaint. In his compleint, DiStefano alleped his exposure to asbestos
during the 1960s and 19805 lead to his diagnosiz of mesothelioma, See Stipulation 2, Exhibit 1. DiStefano testified
to working with or around en asbestos-conteining producl, “Tocca Coils,” manufactured by Ohio Crankshefl, Inc.
(the predecessor to Park-Ohio), from Janvary 1961 through approximately June 1963. See Stipulation 3, Exhibit 2,
DiStefanc Trangcript. DiStefano was nol diegnosed with mesothelioma until 2001, See Stipulation 4, Exhibit 2.

3 See Stpulation 6, Exhibit 3. Por purpose of continuity, General Accident will be referved to Penn General

throughout this opinion.
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later.* Itis undisputed that Park-Ohio sought 100% of its defense and indemnity costs from Penn
General under the po}icies issued in the early 1960s,

B. Settlement of the DiStefano Claim

In Ociober 2002, Park-Ohio {without the formal consent of Penn General) na.gntiated a
settlement of Lhé DiStefano lawsuit for $1,000,000.00 in exchénge for a full release and a “with
prejudice” dismissal of the lawsuit.” Henry Rome, Penn General's counsel, advised them that
the sett];ameni amount agreed to by Park-Ohic appeared 1o be in line with others involving living
mesothelioma cases in the Sdn Francisco Bay Area, particularly where there was o other viable
co-defendant — as was the case in the DiStefano matter.® | |

From the outset of his investipation of the DiStefano ﬁaﬂcr,Henry Rome sought out
“other inéuranca” information fr{;m Park-Ohio. Mr. Rome was not provided with the requested

information. In February 2003, Penn General’s claims representative, Michael Basile, sent a

Reservation of Rights letter 1o Ms. Elizabeth Boris of Park-Ohio wherein he reserved all of Penn

General’s rights under the potentially applicable policies and requested “other insurance™
information fom Park-Ohio.” At the time of Mr. Basile’s request and jssuance of its formal
Reservation of Rights letter, Penn General had not yél peid any monies ta Park-Ohip for the
DiStefano claim,® Park-Ohio did not prm.ride. Penn General with “other insurance” information
as requested by Mr. Rome or Mr. Basile.” ) |

C. The Coverage Action of Park-Obio Againsi Pepn Geperal

4 See Stipulation 7, Exhibit 5 at 1 and Exhibit 6 21 3

¥ See Stipulation 10.

5 See Exhibits 11 and 13.

T Ses Bahibits 7, 9, 11 and 13; see aise Stipulation 18; Exhibit 18,
® See Stipulntion 24; Exhibit 24.

® See Stipuletion 22,
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In Scptt;fnbe; 2003, Park-Ohio Aled a complaint for declaratory judgment, breach of
contract, bad faith, and raquaét for defense and indemniﬁpayments against Penn General for the
underlying DiStefano suit m Cuyahoga County Case No. CV-03-511015. During litigation,
Penn General requested, on numerous occasions, information about Par]%O]&io’s “pther insureys”
of Park-Chio.'’ | |

Penn General paid Park-Ohio $112,238.70 on October 28, 2003 per its Reservation of
Rights letter sent in February 2003 for reimbursement of posi-tender defense costs incurred by
Parl-Ohio in the DiStefano suil.i' In Dece:hbe; 2003, f"enn Genera] paid $250,000.00, the ful
per-person bodily injury limit, to Park-Ohio as allowed by ope of its policics al issue.””
However, Park-DOhio asserted that under dhio law, it was entitled to collect the entire amount of
the DiStefano claim from Penn General because it triggered multiple Penn Generzl primary
pulit:ir:s.|3 '

D. Penrp General’s Equitable Contributiun Action

Park-Ohio finally produced thousands of pages of other policy related information to
Penn General in late July 2004 On September 3, 2004, Penn General wrote to Nationwide,
Cnnlincm_al, z!nd Travelers regarding the DiStefano claim seeking eguitable contribution from

. them.'® The Parties stipulate that until they received Park-Ohio’s production of insurance-related

documents in late July .2004, Penn General did nol know which other insurers issued

i See Stipulations 28 and 31; Exhibits 9, 27, 30 and 31.
11 Lee Stipulation 24 and Exhibit 18,
3 Sae Stipulation 25.

13 §pe Exhibit 19.
1 See Stipulations 28, 29 and 31 and Exhibils 27 and 28,
'3 See Stipulation 32; Exhibits 32-34.
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compr_eheusive general liability coverage to Park-Ohio during the time period in question. The
Parties also stipﬁ]ate that Park-COhio was in sole contro] of this information,'®

‘ﬁach of the Defendants declingd to contribute to the resolution of the DiStefano claim
siating Park-Ohio breached their applicable policies in regards to nDtice,-cﬁoperation, settlement
without consént, and its assignment of riéhts by settling tllla underlying DiStefano claim as
required.’” In October 2004, Penn -Generai filed this action against the Defendants seeking
equitable contribution, indMﬁcaﬁon and/or a declaralory judgxﬁent. In November 2003,
Pennsylvania General settled the Park-Ohio (CV-03-511015) suit by paying the remaining
5750,060.00 balance for a total indemnity payment of $1 million for the DiStefano claim, '

Il. CONCLUSIONS OFLAW
A, Trigger of Coverage for the Underlying DiStefano Claim

The Defendants do not dispute Plaintiff's contention that under Ohio law, all policies in
effect from initial exposure, unlil—diag-nosis or death, are triggered, and each triggered policy may
l—ac obligaled Ic pay the claim in full. Therefore, this Court finds that each of the policies placed
at issue in this case are “triggered” by the DiStefano claim. Additionally, the parties
acknowledge that Goodyear Tire & Rubber Co. v. detna Cas. & Sur. Co. 769 N.E.2d 835, B4l
{(Ohio 2002) is the controlling authonty in this matter. In Goodyear, the Ohio Supreme Court
determined that Ohio is an “all sums” jurisdictioﬁ — meaning that an insured may designate a
- policy of jts choice to raépond *in foli” to a claim friggering multiple policies. In this “ail sums”
jurisdiction, the insured is permitted to seek ﬁﬁl coverage for ils claims from any single triggered

policy, up to that policy's coverage limits,"® 1f the claim is not satisfied by a single policy; then

% See Stipulation 22.

37 See Stipulations 35, 36 and 38; Exhibits 37, 38, 40and 44,
1* See Stipulation 37. .

1% See Goodyear at 840, '
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the insured may select additional triggered policies to respond to the claim.”® 1t is uhdisputed
that Park-Ohio correctly exercised its right to select and seeure coverage from a single insurer of
its chojce (in this case Penn General) from multiple triggered primary insurers to respond, in full,

to the DiSlefano asbestos bodily injury claim. |

B. Goodyear and Equitable Contribution

In the instant case, Penn General contends it is entitled to equitable contribution because

th; Parties all issued primary general Jiability policies fo Park-Ohio during the relevant trigger
- dates (from initial exposure in Janmary 1961 through February 1988). Penn General states it was
compallled to pay a disproportionate share of the claim. Plaintiff argues that Goodyear mstructs
the “'selected” insurer to seek recourse, afier being compelled to pay a disproportionate share of
- claim, for equitable contribution from the “‘non-selected” triggered insurers.?' This Court does
not disagree with Penn Genaral’s' analysis of Goodyear nor ;loes it disagree that there is a public
poﬁcy argument that would require equitaﬁlc contribution from the Defendants. However,
Plaintiff cannot overcome the fau:tlthai there are distinguishing factnrs in the captioned matter

that overcome its public policy argument and the application of Goodyear.

1. Park-Ohig’s failure lo_ootify the Defendants of the underlying
DiStefano suit and it subsequent settlement breached the terms of their

insurance policy contracts and waived any rights of contribution Penn
General may have had.

Defendants’ policies iésued o Park-Chio contain standard language regarding the right to

participate in an insured’s defense and prompt notice provisions:

®1d,
B See Goodyear at BA1; see alvo Brush Wellman, Inc. v. Certain Underwriters at Lioyds, et al. CCP of Ottawn

County, Ohio, Case No. §3-CVH-089 (Avpusi 30, 2006) at pp. 4344,
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Furthermore, the Continental policy, for example, provides for prompt notice, cooperation, and a

[T)he company shall bave the rigbt and duty to defend any suit
against the insored seeking damages on account of [bodily injury

to which this insurance applies]... and the company ... may make’

such investi%ation and settlement of any claim or snit a8 it deems
expedient ... '

-nn—vblunlary payment under its "CONDITIONS" provision:

4, Insured’s Duties in the Event of Occenrrence, Claim or Suit:

(2) In the event of an occwrence, written notice containing
particulars  sufficient to identify the insured and also
reasonably obtainable information with respect to the time,

. place and circumstances thereof, and the names and addresses
of the injured and of available witnesses, shall be given by or
for the insured to the company or auy of its awthorized
‘agents as soon as practicable. The named insured shall
promptly take at his expense all reasonable steps to prevent
other bodily injury or property damage from arising out of the
same or similar conditions, but such expense shall nol be
recoverable under this pelicy. :

(b) If claim is made or snit is brought against the insured, the
insured shall immediately forward to the company every
demand, nofice, summons or other process received by him
or his representative.

(c) The insured shall cooperate with the company and, upon the
company’s request, assist in making settlements, in the conduct
of the suits and in enforcing any right of contribution or
indemnity againgt any person or organization who may be
liable to the insured because of bodily injury or property
damage with respect to which insurance is afforded under this
policy; and the insured shall attend hearings and tyials and
agsist in securing and giving evidence and obtaining the
attendance of witnesses. The insured shall not, except at his

- own c¢ost, voluptarily make. any payment, assume any
obligation or incur any expense otber than first aid to
others at the time of the accident.

5. Action Against Company: No action shall lie against the
company upless, a5 a condition precedent therelo, there shall

2 Defendants’ Joint Exhibit 48,
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hayve been full compliance with all the terms of the policy, nor
until the amount of the insured's obligation to pay shall have been

" fnally determnined either by judgment apainst the insured after
actual trial or by written agreement of the insured, the claimant and
the company.”

There is no question that the Defendants’ policies required the insured to put them on
notice of any suits before coverage would apply. The standard notice provisions as set forth by
the Defendants’ policies are imtegral parts of their contracts. ’I;lle duty of the insured to notify its
carrier is absolute, and a material breach of these provisions waives any coverage. In Ormet
Primary Aluminum Corp. v. Employers Ins. of Wausau (2060), B8 Ohio St. 3d 292, ZOOb Ohio
.330, the Ohio Supreme Court stated: -

Nofice provisions in insurance contracts serve mamy purposes.
Notice provisions allow the insurer to become aware of
occurrences early enongh that it can have a meaningful opportunity
to investipate. Ruby v. Midwestern Indemn, Co. (1988), 40 Ohio S1.
3d 159, 161, 532 N.E.2d 730, 732. In addition, il provides the
insurer the ability to determine whether the allepations state a
claim that is covered by ihe policy. See /n re Texas E. Transm.
Corp. PCB Contamination Ins. Coverage Litigation (ED. Pa.
1992), 870 F. Supp. 1293. It allows the insurer to slep in and
control the poiential litigation, prolect ils own inlerests, pursne
possible subrogation claims. See Am. fns. Co. v. Fairchild
Industries, Inc. (ED.N.Y. 1994), 852 F. Supp. 1173, 1179.
Further, it allows insurers to make timely ‘investigations of
occumences in order to evaluate claims and to defend against
fraudulent, invalid, or excessive claims. '

The Defendants were not provided with notice of the DiStefano suit until nearly two years after
the case was settled. The Defendants were effectively prejudiced by Park-Ohio’s failure to
notify them of the DiStefano suit, and its eventual settlement resulted in a complete denial of the

Defendants’ right to evaluate those claims and participate in the litigation and/or settlement.

# 1
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Park-Ohio’s breach bars any right of contribution that the Plamtif may have had against the
Defendants in the current matter. -
In Aetna Cas, & Sur. Co. v. Buckeye Union Cas. Co. (1952), 157 Ohio St. 385, 392, the
Ohio Supreme Court indicated that an insurer would have no rght of recovery against another
carrier absent reasonable notice. The courl found that plaintiff, Aetna, was entitled to recover
from defendant Buckeye Union only after Aetna took all reasonable measures to preserve any
rights it might have, throngh subrogation or otherwise, to compel Buckeye to discharge ils
obligation as the primary insurer.
Other courts have also delineated the standards for equitable contribution. In 1 yuck Ins.
‘ . 7

Exchange v. Unigard Ins. Co., {2000), 79 Cal. App. 4 966, 974, the court recognized that:

The right of contribution do[es] not arise out of. contract, for {the

coinsurers] agreements are not with each other .... Their respective

obligations flow from equitable principles designed to accomplish

-ultimate justice in the bearing of a specific burden. ***

Even so0, absent compelling equitable reasons, courts shonld not

impose an obligation on an insurer that contravenes a provision in

1is insurance policy.
The Court finds that Penn General did not take reasonable measures to preserve its contribution
rights as Defendants were not permitted to defend this action or control ariy settlement

discussions, The entive DiStefano action was schiled without Defendants’ consent in clear-

violation of their policy provisions — in short, the Defendants’ policies were not considered at all,

i See also, State Farm Mut. Auto. Ins. Co. v. Home Indem. Ins. Co, (1270), 23 Ohio St. 2d 45, 49; Panzica

Construction Co_ v. Ohio Cos. Ins. Co. (May 16, 1996), Cuyshoga County Court of Appeals Case No. 69444,
unreported (1996 Ohio App. LEXIS 1515); and Allstate Indem. Co. v. Grange Mut. Cas. Co. {September 10, 1992},
Franklin County Court of Appeals Case No, 91 AP-1453, unreporied {1992 Ohio App. LEXIS 4668 at *20) where
Grange was properly notified, but was dilotory in processing [the insured’s] claim.
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Plaintiff asserts that the duty to notify rests on the insured, not the co-insurer, aﬁd only
those who are parties to the contract are liable for their breach.** However, Defendants do not
argue that Penn General breached the notice, cooperation, and no-voluntary provisions of the
applicable policies. Defendants argne instead that it is inequitable to allow a contribution claim
when there was no effort by either the insured or the targetcd-insurer to comply with the policy
provisions. As the holding in Goodyéar_mdicates, courts are to consider the particulars of the
[defendants] poiic[ies} in deciding whether contribution is appropriate.’

Equity does not favor conhibﬁtion where the party seeking contribution did not reguire
compliance with its own policy conditions and now seeks to impose that decision on other
%nsurers ﬂlrou‘gh litigation. Clearly the duty to notify rested on the insured, Park-Chio. Clearly,
Park-Ohio is the party that breached the Defendants’ policies. Plaintiff argues that it rnada.‘
severa] discovery requests to Park-Chio during the cbmpaniun civil case CV-03-511015
. r;garding other. insurance po_h'cies in effect during the DiStefano coverage period, and it did not
re;:eive such information nntil July 2004. According to Plaintiff, the delay of notifying the other
insurers was not of their own volition because the duty rested on Lh.c insured, Park-Ohio,
Plaintiff argues that it handled the DiStefano claim in the most efficient and Eost-eﬂacﬁve
manner possible under the circumstences. The Court carmﬁl excuse Penn General’s delay,
however, because it did not take reasonable steps to pfcserve its contribution rights.

In August 2002, Plaintiff knew (or should have known) that Park-Ohio had other insurers
who should be notified of the DiStefano suit if Pénn General was to seek contribution. Under the

*Assistance And Cooperatioﬁ Of The Insured” provision of its policies, Park-Ohio agreed to -

25 Plaintiffs Trial Brief at p. 18.

o
% gee Goodyear Tire & Rubber Co., supra and Truck Ins. Exchange v. Unigard Ins. Co. {2000), 79 Cal. App. 4
966, 978, 94 Cal. Rptr. 2d 516.
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cooperate with the company and, upon the company’s request, ... assist in effecting settlements,
securing and giving evidence ... in connection with the subject matter of this insurance.”’ The
* record shows that Penn General did not even request these insurers be put on notice until four

months afler the settlement occurred. By February 200?;, Penn Geperal was aware that a number

of other insurers would potentially be triggered, b_ﬁt it nevertheless paid Park-Ohio’s defense

" costs and setilement in October and December 2003, before obtaining any information on other
insurers. This eliminated any defense based on the lale notice and voluntary payments
pravisions that' Penn General might have had. Plaintiff should not have waited until it was sued
| for b-reach of contract and bad faith to seek other insurance information from Park-Ohio,
ﬁ:stead, Plaintiff shonld have made certain the other insurers were notified before the DiStefano
suit was setiled. Its failure to do so provides no equitable raﬁscm for this Court to endorse that
| failure, “[{I]n Ohjo there is no burden to show that a voluntary payment or s;ttlemanl made by
the insured, in viclation of a term in the insurance contraet, prejudiced the insurer before a ruling
can be made that a material breach of the contyact occurred which relievés the insurer of the

obligation to make payment. nih

2. Goodyesr is distinguishable from the captioned matier becanse
timely motice was never given to the Defendants. :

When the Ohio Supreme Court issuea its “joint and severa) liability/pick and c_:hoose“
aacision in Geodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Ohio St,, 3d 512, 769, it
was legally determined that the insured was entitled to choose a single insurer to respond 1o a
claim that spans multi]jle policy peniods. Goodyear first received notice from Michigan

authorities of potential undergronnd water pollution at one of its facilities in }970. For a ten year

71 )gim Ex. 18, 37, and 38.
** Bee, Champion Spark Plug v. Fidelity and Cas. Co. of New York {Lucas Cty, 1996}, 116 Ohio App. 3d 238, 271.

566636_1 ' 11

A-42




period starting in 1982, Goodycar monitored and investigated the poliufion problem. It was

somewhere between 1983 and August or October of 1984 thal it notified many of its insurers of

the potential pollution problem even though the actual clean up did not occur until 1992 In
Goodyear, notice {o the -iz;surers was given in a timely and reasonable manner, Here, Plaintiff's
notification to the Defendants was not. The facts in the captiloned matter are more in hine with
the facts of Ormet Primary Aluminum Corp.- v. Employers Ins. Of Wassau (2000), 88 Ohio 5t. 3d
292 where the ipsured did not give notice to its affected insurers untii six years after the EPA
ciled it as the responsible party for pollution and five years after the insured enlered'into, a

seitlement agreement regarding the terms of the pollution cleanup: The Court in Ormet rejected

the argument that the Plaintiff handled the underlying claim in the most efficient and cost-

effective mammer possible, and the insurers were indeed prejudiced by the delay in giving notice.
| TJust as the insurers in Ormet were precluded from having any say in the terms of the settlement
regarding cleanup, s0 were tbe‘ Defendants in the c-:aptinned matt.er regarding the terms of
settlezﬁent of the DiStefano lawsuit. “Notice provisions in insurance contracts are conditions
precedent to coverage, so an insured’s failure to give its insurer m;tice in a timely fashion bars
coverage.™’ No one knows why Park-Chio singled out Penn General to pay out the DiStefano
bodily mjury suit. However, by law it was their right to do so. The Court finds Park-Ohio
‘waived coverage by the Defendants failing to timely notify them of the DiStefz;nu suit and
breached the applicable policies in regards o notice, cooperation, settlement without consent, and
its assignment of rights provisions of their contracts. If there is no applicable coverage, then there

can be no right of contribution for the Plaintiff, Penn General either.

** Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur.Co., {2002) 95 Ohio 5t, 3d 512, 518.
30t at 517, citing Owens-Corning Fiberglas Corp. v, Am. Centenntal Ins. Co. (C.P. 1995), 74 Ohio Misc.2d 183,
203, 660 N.E.2d 770, )
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Y. CONCLUSION

For the reasons stated above, the Courl finds the Defendants are entitled 1o judgment as a
matter of law and that they do not owe Plaintiff any contribution for the settlement of the

DiStefano lawsuit.

TT IS SO ORDERED:

.E L 0-3-07

TUDGE EILEEN T. GALLAGHER

RECEIVED FOR FILING
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Certificate of Service

A copy of the foregoing was served Octlober 4?" , 2007 via facsimile and US Regular mail,
postage pre-paid to the following:

Michael R. Stavnicky

Singerman, Miils, Desberg & Kamntz Co,
3401 Enterprise Parkway, Suite 200
Pepper Pike, OH 44122 ’

Fax: 216-292-5867

Elaine Whiteman Klinger

Christie Parabue Mortensen Young
1880 JFK Blvd,, 10" Floor -
Philadelphia, PA 19103

Fax: 215-587-1699

Paul Schumacher
Gallagher Sharp

Buckley Building, 6 Floor
1501 Euclid Avenue
Cieveland, OH 44115

Fax: Z16-241-1608

Thomas Mazanec

Mazanec, Raskin & Ryder Co., LPA
100 Franklin's Row

34305 Solon Road

Cleveland, OH 44139

Fax: 440-248-8861
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