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INTRODUCTION

Appellant, Sunoco, Inc. (R&M) (also "Sunoco") is a corporation incorporated according

to the laws of the Commonwealth of Pennsylvania, which operates petroleum-refining facilities

in several states including the State of Ohio. One of these facilities is located at 1601 Woodville

Road, Oregon, Ohio 43616 and is an electric service customer of Appellee. Right next to this

refinery is another refinery owned and operated by its commercial rival and competitor, BP Oil

Company ("BP"). Both Sunoco and BP have been and continue to be located in the exclusive

service territory of Toledo Edison Co. ("Toledo Ed"). Toledo Ed is an "electric light company"

within the meaning of §4905.03(A)(4) (Appx. 58-59) and therefore is an "electric supplier" under

§4933.81(A) ORC. (Appx. 61-62). Toledo Ed, Ohio Edison Co. and CEI ("First Energy

Companies") are all owned by FirstEnergy Corporation.

This case involves a contract between Sunoco and Toledo Ed for the sale of power. It

also involves a contract between Toledo Ed and BP for the sale of power. These contracts are

generally called "special contracts" and represent arrangements different from standard tariff

rates. They are approved by the Commission under ORC §4905.31. (Appx. 60). The two

competing oil refineries situated right next to each other both have "most favored nation" clauses

in their contracts. The most favored nation clauses provide that either may invoke the clause to

obtain a benefit given to the other.

The sole issue in this case is whether the most favored nation clause can be invoked or

utilized by one of the competing refineries to extend the duration of its contract to match the

contract duration of the other. If it can be used to extend the contract, then the money deposited

in an escrow account by Sunoco representing the difference between its contract rate and the
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Toledo Ed tariff rates for 10 months, will go back to Sunoco. The rate under the contract was

considerably less than the Toledo Ed tariff rates. This money represents, among other things, the

advantage that BP has gained over Sunoco by the Connnission's misinterpretation of the most

favored nation clause in Sunoco's contract.

While the Commission and Toledo Ed have argued otherwise, this is a simple matter of

contract interpretation. Public utility law and concepts serve only as a background. Although

this is an appeal from a decision of the Commission, the only issue in this case hinges upon the

interpretation of the contract between Sunoco and Toledo Ed. This Court stated in Nationwide

Mut. Fire Ins. Co. v. Guman Bros. Farm (1995), 73 Ohio St.3d 107, 108, 652 N.E.2d 684 that

"the interpretation of a contract is a matter of law," that the Supreme Court of Ohio will, "review

de novo." Appeals of orders of the Commission involving matters of law are subject to de novo

review. In Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm. (1994), 68 Ohio

St.3d 559, 629 N.E.2d 423, a group of energy consumers appealed an Order of the Connnission.

With regard to the standard of review, this Court stated: "as to questions of law, this court has

complete and independent power of review." (68 Ohio St. at 563.) This is a legal case for

lawyers to decide.

This case is simple in another way as well. At the Commission both Toledo Ed and

Sunoco stipulated to a list of agreed upon facts and documents. (Supp. 1-67). Virtually all

assertions made herein are cited to that Joint Stipulation. They agreed, as well, to have the case

determined on briefs without a hearing or argument. Moreover, they also agreed to an escrow

account in which Sunoco would deposit the amounts in dispute pending a final, non-appealable

decision. (Supp. 59-67). The parties come to this Court for that final decision.
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STATEMENT OF FACTS

On July 1, 1996, Sunoco, then known as the Sun Company, Inc. (R&M), entered into a

contract with Respondent Toledo Ed entitled "Production Incentive Agreement" ("1996 Sunoco

Agreement") whereby Toledo Ed, in order to "encourage the continued operation and future

expansion of' Sunoco's Woodville Road facility ("Facility") (Supp. 10) agreed to provide

interruptible power to Sunoco according to the terms and conditions of that contract. (Supp. 10-

25). The prefatory recitals on the opening page of the 1996 Sunoco Agreement went on to state:

"Whereas, the [Sunoco] Facility is located in a State designated `distress zone'
and the Facility is in an extremely competitive situation which disadvantages it
when compared to refineries located outside of Ohio." (Supp. 10).

The 1996 Sunoco Agreement contained a provision in Section 10 entitled

"COMPARABLE FACILITY PRICE PROTECTION" (hereinafter "most favored nation

clause") which also addressed the competition from its next door neighbor, BP:

"10.1 A Comparable Facility shall be defined as an operating oil refinery and
located within the certified service territory of The Toledo Edison Company; as
such service territory is defined on January 1, 1996.

10.2 If the Company provides an arrangement, rates or charges which is or may
be in effect anytime during the term of this Agreement, to a Comparable Facility
within its certified territory, then the Customer will have the right to utilize that
arrangement, rates or charges for its Facility. The Customer must comply with all
other terms and conditions of the arrangement including firm and interruptible
characteristics/conditions, rates or charges." (Supp. 17).

Section 9 of the 1996 Sunoco Agreement provided that it was to terminate with the bill

issued for usage for the month of June 2003. (Supp. 16).

The 1996 Sunoco Agreement was filed with the Public Utilities Comnussion of Ohio

("Commission") under Case No. 96-656-EL-AEC, "In the Matter of Application of the Toledo
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Edison Company for Approval of a Production Incentive Agreement with Sun Company, Inc.,

Toledo Refinery" and approved by an Opinion and Order of the Connnission entered March 12,

1998.

Sunoco and Toledo Ed have stipulated to the fact that the adjacent BP Oil refinery is the

"comparable facility" within the meaning of both the 1996 Sunoco Agreement and the later

Electric Service Agreement between Sunoco and Toledo Ed ("1999 Sunoco Agreement").

(Supp. 4, ¶15).

Sunoco's competitor, BP and Toledo Ed also entered into a Production Incentive

Agreement in 1996 ("BP Agreement"). This contract is dated April 23, 1996 and sets forth the

terms and conditions of firm electrical service of Toledo Ed to BP for its facility at 4001 Cedar

Point Road. (Supp. 27-33). Section 8 of that contract sets forth a most favored nation clause

which is also entitled "COMPARABLE FACILITY PRICE PROTECTION" and provides as

follows:

"8.1 A Comparable Facility shall be defined as an operating oil refinery and
located within the certified service territory of The Toledo Edison
Company, as such service territory is defined on January 1, 1996.

8.2 If the Company provides an arrangement, rates or charges which is or may
be in effect at any time during the term of this Agreement, to a
Comparable Facility within its certified territory, then the Customer will
have the right to utilize that arrangement, rates or charges for its Facility.
The Customer must comply with all other terms and conditions of the
arrangement including firm and interruptible load characteristics/
conditions." (Supp. 31).

Section 7 of the BP Agreement provided that it was to terminate with the bill issued for

usage for the month of June 2006. (Supp. 31).
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While the most favored nation clauses of the Sunoco and BP contracts were virtually

identical, the initial contracts were otherwise quite different. The BP Agreement essentially

provided for firm power at rates different from those in the 1996 Sunoco Agreement, which was

an interruptible power contract. Interruptible power is a supply of electricity that may be

curtailed by the utility upon certain conditions and is generally cheaper than firm power, which

as the name implies, is not curtailable except in extreme emergencies. Moreover, while the 1996

Sunoco Agreement was to terminate with the bill issued for usage for the month of June 2003, as

noted above, BP's Agreement was not over until the bill issued for usage for the month of June

2006. (Supp.31).

At least by October 23, 1998 Toledo Ed and Sunoco were negotiating an amendment or

replacement to the July 1, 1996 contract which would allow Sunoco to be served as a firm, rather

than an interruptible customer, just as BP was then served. According to notes of David M.

Blank, then Manager of the Rate Department for First Energy entitled "Ontions for Sun Oil",

Sunoco requested "to get out of the 100% interruptible supply requirement of the contract ..."

(Supp. 35). But for business reasons which are not in the record, Sunoco was reluctant to extend

the length of the contract to match the term of the comparable BP Agreement as was required by

the most favored nation clause. This is evidenced in Mr. Blank's notes in which he stated that

Toledo Ed would continue "to make available, as is required under the most favored nation

clause in the contract, the provisions of the BP agreement. This would provide firm power at a

price in the [redacted] cent per kWh range, but would reauire Sunoco to extend the contract to

2006." (Emphasis added). (Supp. 35; ¶1). The 2006 date referenced by Mr. Blank is the same

expiration date as the comparable BP Agreement.
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Again on November 17, 1998 Mr. Blank drafted another memorandum that discussed the

contract negotiations between Sunoco and Toledo Ed and, in pardcular, the Comparability

Provision of the 1996 Sunoco Agreement, referring to it generally as the "most favored nation

clause". Noting a list of five pricing concepts which "can all be used to seek to meet goals that

Sun has evidenced to us, as well as to meet Toledo Edison goals in any potential alteration of the

existing contract", the memo states in the first concept as follows: "Convert contract to firm

power per most favored nation's clause; we understand Sun has not been interested in this in the

past, citina among other things concerns about the extension of the term to 2006." (Emphasis

supplied). (Supp. 39). Again, Mr. Blank refers to the fact that Toledo Ed insisted if Sunoco

were to exercise the most favored nation clause, it must extend its contract to 2006 to comport to

the expiration date of the comparable BP Agreement.

Despite its reluctance to extend its contract to match the expiration date of the

comparable BP Agreement, Sunoco ultimately decided to exercise the most favored nation

clause and on May 17, 1999, Sunoco entered into the 1999 Sunoco Agreement replacing Toledo

Ed's 1996 Sunoco Agreement to begin providing it with firm rather than interruptible electric

service. (Supp. 44-50). The second and third "Whereas" provision of the 1999 Sunoco

Agreement recite, "Whereas, the Customer and Company have entered into an Electric Service

Agreement dated July 1, 1996, hereinafter known as the Prior Agreement, which was filed with

the Public Utilities Commission of Ohio ("PUCO") under Case No. 96-656-EL-AEC; and

Whereas, the Customer desires to purchase firm power for its Facility subject to the Comparable

Facility Price Protection in the Prior Agreement. ..." (Supp. 44). Section 9 of the 1999 Sunoco

Agreement also contains a most favored nation clause identical to the 1996 Sunoco Agreement

and the BP Agreement:
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"9.1 A Comparable Facility shall be defined as an operating oil refinery and
located within the certified service territory of the Toledo Edison Company,
as such service territory is defined on January 1, 1996.

9.2 If the Company provides an arrangement, rates or charges which is or may
be in effect at any time during the term of this Agreement, to a Comparable
Facility within its certified territory, then the Customer will have the right to
utilize that arrangement, rates or charges for its Facility. The Customer must
comply with all other terms and conditions of the arrangement including
firm and interruptible load characteristics/ conditions." (Supp. 48).1

The 1999 Sunoco Agreement goes on to provide for the same rates and charges for power

as are contained in the BP Agreement. (Supp. 28-30; Supp. 45-47). Most significantly, the term

of the arrangement between Sunoco and Toledo Ed is also amended to June 2006 to comport

with the exact termination date in the BP Agreement. (Supp. 48).

The Application filed by Toledo Ed with the Commission for approval of the 1999

Sunoco Agreement in Case No. 679-EL-AEC also confirms Sunoco's claim that the most

favored nation clause applies to all the terms and conditions of the contract and that

"arrangement" equals "agreement". There, Toledo Ed, characterizing the identical most favored

nation clause of the "previous agreement", i.e., the 1996 Sunoco Agreement approved by the

Commission in Case No. 96-656-EL-AEC, says:

"This previous agreement contained a provision that allowed the Customer the
right to utilize anv other agreement that the Company [Toledo Ed] provided to
another customer that qualifies as a comparable facility within the Company's
service territory." (Emphasis added). (Supp. 43).

1 The only difference between the most favored nation clauses of the 1996 Sunoco Agreement
and the 1999 Sunoco Agreement are the words "rates and charges" at the end of the 1996 Sunoco
Agreement. In all other respects, the most favored nation clauses are identical, and since Sunoco
believes that they are functionally the same and neither Toledo Ed nor the Commission in their
filings and orders below has maintained that the additional three words are significant, for
convenience, Sunoco will hereinafter refer to the most favored nation provisions in the 1996
Sunoco Agreement and the 1999 Sunoco Agreement as identical.
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Obviously the underlined is a paraphrasing of the language in the most favored nation

clause found in both the 1996 Sunoco Agreement and the 1999 Sunoco Agreement which

provides that if the Company provides an "arrangement" at any time during the term of the

Agreement to a Comparable Facility that the "customer will have the right to utilize that

arrangement ... for its Facility. The Customer must comply with all other terms and conditions

of the arrangement ...". (Emphasis added). (Supp. 31; Supp. 48).

This again is an example of how the 1996 Sunoco Agreement and the meaning of that

agreement are inextricably tied to the meaning of the 1999 Sunoco Agreement. Toledo Ed refers

to and interprets the most favored nation clause in the prior agreement to explain the 1999

Sunoco Agreement. That explanation confirms exactly Sunoco's interpretation of the scope and

intent of the most favored nation clause. It confirms that "arrangement" as used in the clause

means an entire "agreement" and therefore all the terms and conditions of that "agreement".

In subsequent years settlements between parties and orders issued by the Commission in

various Commission cases growing out of the passage of Senate Bill 3 ("SB 3") in 1999 resulted

in the farther extension of both the BP Agreement and the 1996 Sunoco Agreement. First in

Case No. 99-1212-EL-ETP, "In The Matter of the Application of FirstEnergy Corp. on Behalf of

Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison

Company for Approval for Their Transition Plans and for Authorization to Collect Transition

Revenues" (the "ETP Case") which set the terms of the Toledo Ed Electric Transition Plan, the

parties to that proceeding, which did not include Sunoco, agreed to a Stipulation which contained

a provision, allowing the companies with special contracts, i.e., those approved by the

Commission pursuant to §4905.31 (Appx. 60) of the Revised Code, a one-time right to either

cancel or extend those contracts. If extended, the contracts would continue through the date that
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certain regulatory transition charges or "RTCs" would be amortized and therefore cease for each

of the FirstEnergy Companies. It was not clearly known at that time what that date would be.

The approved Stipulation required that notice be provided to customers of their right to cancel or

extend their contracts:

"The Companies will provide written notice to such customers by no later than
November 1, 2000 of the rights set forth herein, along with a verification form
which shall be used by the customer to exercise any such rights." (Supp. 191).

Sunoco, though not an intervenor in the case, received the notice and like most others,

elected to extend its contract through the discharge of the RTCs. (Supp. 4, ¶17).

On October 21, 2003 Toledo Ed and other parties filed an Application for a Rate

Stabilization Plan in Case No. 03-2144-EL-ATA, "In the Matter of the Application of Ohio

Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison

Company for Authority to Continue and Modify Certain Regulatory Accounting Practices and

Procedures, for Tariff Approvals and to Establish Rates and Other Charges Including

Regulatory Transition Charges Following the Market Development Period" (the "RSP Case").

Pursuant to a Stipulation and Recommendation in that case, later approved by the Commission in

an Opinion and Order dated June 9, 2004, there was a provision addressing the extension of

special contracts. Section VIII, Paragraph 8 of the RSP states:

"This Plan does not affect the termination dates for special contracts as such dates
would have been determined under Case No. 99-1212-EL-ETP, but in no event
shall such contracts terminate later than December 31, 2008, provided that, upon
request of the customer, or its agent, received within 30 days of the Commission's
order in this case, the Company may extend the term of any such special contract
through the period that the extended RTC charge is in effect for such Company, if
doing so would enhance or maintain jobs and economic conditions within its
service area." (Supp. 92).
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This Stipulation, termed the Revised Stipulation, was introduced into the case as an

attachment to the rebuttal testimony of FirstEnergy's president. (Supp. 68-111). This provision

gave special contract customers the right to extend their contracts through the period that RTCs',

which themselves were extended in this case, would be in effect. However, this Order, unlike

the one in the ETP Case, did not require Toledo Ed to notify its customers of their right to extend

and Toledo Ed did not provide notice. BP, which was involved in the case as a member of an

industrial intervenor association, Ohio Energy Group ("OEG"), was aware of the opportunity and

applied for and received the potential extension. Sunoco, who was not a member of the OEG at

that time, and was not otherwise represented, did not receive notice and did not apply for the

extension. (Supp. 5, ¶20).

Subsequently as the post-SB 3 proceedings multiplied, yet another plan, this one entitled

the Rate Certainty Plan, was filed in Case No. 05-1125-EL-ATA, "In the Matter of the

Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The

Toledo Edison Company for Authority to Modify Certain Accounting Practices and for Tariff

Approvals" ("RCP Case") This proceeding involved a multitude of issues which modified and

amended both the ETP and RSP Cases. The case also contained a Stipulation affecting the term

of the special contracts. In Paragraph 12 of the Stipulation it provided that all the Toledo Ed

special contracts that were extended as part of the ETP Case, but not the RSP Case, would

terminate at the customers meter read date in February, 2008. However, all the Toledo Ed

special contracts that were extended in both the ETP and RSP Cases would terminate on

December 31, 2008. (Supp. 5-6, ¶23).
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In late 2007, by virtue of the foregoing cases and events, BP's contract was extended to

December 31, 2008, whereas Sunoco was informed that its contract would terminate in February

2008. Sunoco then began discussions with Toledo Ed. (Supp. 6, ¶25).

On November 13, 2007 Sunoco sent a letter to David M. Blank, Vice President of

FirstEnergy Corporation informing him that Sunoco was invoking Section 9 of the 1999 Sunoco

Agreement's most favored nation clause to extend the term of that Agreement to the term of the

BP Agreement. (Supp. 6, ¶26; Supp. 54-55).

On November 16, 2007, FirstEnergy responded to Sunoco's letter and offered to meet

with Sunoco concerning the issue and referring the matter to a FirstEnergy attorney. The letter

also noted that FirstEnergy had a different interpretation of the provisions of the agreement cited

in the November 13, 2007 Sunoco letter. (Supp. 57). In a subsequent conversation between

Sunoco's attorney and the FirstEnergy attomey, FirstEnergy stated that it would not honor

Sunoco's election to extend its contract with Toledo Ed as desired. (Supp. 6, ¶28).

On December 5, 2007 Sunoco, faced with greatly increased electricity costs due to the

refusal of Toledo Ed to honor its election to extend the contract through the end of 2008 pursuant

to the most favored nation clause of the 1999 Sunoco Agreement with Toledo Ed, filed its

Complaint initiating a proceeding before the Commission and alleging the facts essentially as set

forth herein. Sunoco alleged inter alia that the 1999 Sunoco Agreement was approved by the

Conunission under §4905.31 (Appx. 60) of the Revised Code and was a filed rate. Sunoco

further alleged that Toledo Ed would be in violation of the Commission's Order approving that

rate if it terminated Sunoco's service in February of 2008 because it would not honor Sunoco's
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election. The Complaint prayed that the Commission order Toledo Ed to honor Sunoco's

election to extend the 1999 Sunoco Agreement.

On December 21, 2007 Toledo Ed filed its answer to the Complaint generally denying

that it had violated the May 17, 1999 most favored nation provision. After failed attempts at

mediation, the parties agreed to submit this matter to the Commission on a stipulation of facts

and briefs. (Supp. 1-66).

On February 20, 2008 Sunoco entered into an Escrow Agreement with Toledo Ed

pursuant to which Sunoco agreed to pay into an escrow account held by the Bank of New York Trust

Company, N.A., the difference between what Sunoco and Toledo Ed allege in their respective

pleadings that Sunoco would owe Toledo Ed for electric service between its February 2008 billing

date and December 31, 2008. (Supp. 60).

The Joint Stipulation of Facts was filed on May 20, 2008. (Supp. 2-67). The parties also

filed a Joint Motion Requesting Administrative Notice and No Hearing. This motion lists the

documents that the parties ask to be noticed and incorporated into the record of this case. (Supp.

7, ¶31). On June 26, 2008, the Commission issued an Order essentially granting that Joint

Motion.

After briefing by the parties, the Commission issued an Opinion and Order on February

19, 2009 finding for Toledo Ed. (Appx. 26).

On March 19, 2009 Sunoco timely filed an Application for Rehearing of the

Commission's February 19, 2009 Order (Appx. 47) and on March 30, 2009 Toledo Ed filed its

Memorandum In Opposition.
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On April 15, 2009 the Commission issued its Entry on Rehearing essentially reaffirming

its Opinion and Order. (Appx. 38-45).

As required by law, Sunoco timely filed its Notice of Appeal to the Ohio Supreme Court

on May 14, 2009. (Appx. 01).
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ARGUMENT
Proposition of Law No. 1

The Order is unjust and unlawful in that it finds that the plain language of the most
favored nation clause of the 1999 Sunoco Agreement between Toledo Edison Company and
Sunoco did not allow Sunoco to extend the duration of the contract to make it identical to
the BP Agreement.

A. The Commission erred in considering the heading of the most favored nation clause
in interpretine it's scope or intent.

The primary basis for the Commission's decision was its interpretation of the language in

the most favored nation clause in the 1999 Sunoco Agreement. However, from the very start the

Commission got off on the wrong foot. The Commission begins its analysis by considering the

title of the most favored nation clause as a guide to its intent and scope. Noting that the

provision is entitled "Comparability Facility Price Protection" the Conunission ventures:

"The first indication of the scope of the most favored nation clause is the title of
the clause itself, which plainly indicates that the clause is intended to provide
price protection between comparable facilities and is not intended to deal with the
tennination date of the contract." (Appx. 34-35).

But this analysis entirely ignores the existence of a provision of the 1999 Sunoco Agreement that

specifically provides that headings should not be used to interpret the scope or intent of the

clause. On page 6, the 1999 Sunoco Agreement contains the following provision:

"10.6 Clause Heading. The clause headings appearing in this Agreement have
been inserted for the purpose of convenience and ready reference. They do not
purport to and shall not be deemed to define, limit or extend the scope or intent of
the clauses to which they pertain.2 (Supp. 49).

2 The 1996 Sunoco Agreement referred to extensively herein as a predecessor to the contract at
issue and which is the template for interpretation of the contract also contains the "Clause
Heading" provision. (Supp. 19, ¶I 1.8). So does the BP Agreement. (Supp. 32, ¶9.6).
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Clearly then, the contract forbids an interpretation of the scope or intent of the most favored

nation clause by the Clause Heading.

B. The plain laneuaee of the most favored nation clause allows Sunoco to utilize all the
terms and conditions of the comparable aereement for its facility including
duration.

Convenience and necessity dictate that we here repeat again the language of the most

favored nation clause that is so critical to the resolution of this case. The language of the most

favored nation clause of the 1999 Sunoco Agreement is as follows:

"9. COMPARABLE FACILITY PRICE PROTECTION:

9.1 A Comparable Facility shall be defined as an operating oil refinery and
located within the certified service territory of the Toledo Edison Company,
as such service territory is defined on January 1, 1996.

9.2 If the Company provides an arrangement, rates or charges which is or may
be in effect at any time during the term of this Agreement, to a Comparable
Facility within its certified territory, then the Customer will have the right to
utilize that arrangement, rates or charges for its Facility. The Customer
must comply with all other terms and conditions of the arrangement
including firm and interruptible load characteristics/ conditions." (Supp.
48).

As to subsection 9.1 of the clause there is no dispute. The parties stipulated that the BP and

Sunoco facilities are Comparable Facilities (Supp. 4) and the Commission so found. (Appx. 34).

As to the meat of the clause, subsection 9.2, the Commission in its Opinion and Order states:

"Furthermore, the complainant attempts to interpret the word `arrangement,' as
used in this provision, to infer a relationship with the duration of the contract;
however, the Commission believes that such an interpretation is not consistent
with the plain meaning of the clause. The Commission finds that, within the
context of the comparable facility price provisions, the duration or `term' of the
contract is referred to separately from the `terms and conditions of the
arrangement', clearly, the language `during the term of this agreement,' which is
contained in the most favored nation clause, makes that clause applicable to
provisions of the contract other than the duration of the contract. Thus, we can
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not fmd that the most favored nation clause enables Sunoco to adopt the duration
or `term' of BP's contract "(Appx. 35).

In its Entry on Rehearing, the Commission merely confrrms the conclusion of its first

"so-called" methodical analysis:

"(8) In our order, we methodically analyzed the terms of the 1999 Service
Agreement and reasoned that, within the context of the comparable facility
price provision, the duration or `term' of the contract is referred to
separately from the `terms and conditions of the arrangement.' Thus, we
concluded that the comparable facility price provision was applicable to
provisions of the contract other than the duration of the contract. Sunoco
has raised nothing on rehearing that we did not already consider in our
order. Therefore, we find that Sunoco's first ground for rehearing is without
merit and should be denied." (Appx. 40).

The Commission decision hinges in large part upon its interpretation of the word

"arrangement'. The Commission concluded that within the context of the most favored nation

clause, the duration or "tenn" of the contract is referred to separately from "the terms and

conditions of the arrangement" and is not therefore among the "terms and conditions of the

arrangement" which may be utilized by Sunoco for its facility. In other words, the duration of an

agreement is not a term or condition nor is it an arrangement nor any part of an arrangement.

The Conunission's conclusion seems to be based entirely on the words "at any time

during the term of this Agreement". There is neither precedent nor logic supporting this very

important finding of the Commission. The language referred to by the Commission clearly

means no more than that if Toledo Ed gives a Comparable Facility an arrangement, i.e., a

contract or agreement, or, (either inside or apart from that contract or agreement), rates or

charges which are more desirable to its competitor, then that competitor is able to "utilize that

arrangement, rates or charges for its Facility". The language that the Commission refers to

means only that Sunoco cannot invoke the contract, of a Comparable Facility if that contract or
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Sunoco's contract, has already expired. But clearly it does not mean, as the Commission

maintains, that the duration of the contract cannot, like other terms and conditions, be extended.

The Commission has curiously based its decision on the belief that there is language in the most

favored nation clause that prevents it from being exercised to extend the duration of the contract.

However, a casual reading of the most favored nation clause reveals that such language simply

does not exist. There is no language in the clause that excludes duration.

Nor is the interpretation of the Commission consistent with the purpose of the most

favored nation clause. The object of that provision is obviously to "level the playing field"

between two competitors served by the same utility, so that one or another will not suffer some

disadvantage at the hands of the power company. The Commission's interpretation of the clause

would quickly impair this aim. For example, if one Facility were able to obtain from the utility,

through whatever means, a cheaper or more reliable supply of power for four years, his

competitor might utilize the most favored nation clause to obtain those same benefits, but for

only one year, if the utility so decided. If contract duration is excluded, the playing field as to

the competitors could be decidedly uneven.

Sunoco's interpretation of the most favored nation clause is simply that an "arrangement"

is an entire contract and that "all other terms and conditions of the arrangement" means all other

terms and conditions beside "rates or charges" "including" (but not by way of limitation) firm

and interruptible load characteristics/conditions. That is, if one of the competitors gets a benefit

from a contract, rates or charges, the other, through the invocation of the most favored nation

clause, may get all the same benefit(s), including the time duration or length of time.
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Proposition of Law No. 2

The Order is unjust and unlawful in that the Commission, in interpreting the most favored
nation clause in the 1999 Sunoco Agreement with Toledo Ed, failed to consider Toledo Ed's
inconsistent actions, conduct, words and filings in interpreting the identical most favored
nation clause when the 1996 Sunoco Agreement between Sunoco and Toledo Ed was
replaced.

The Commission's Opinion and Order, after routine recitations of the positions of the

parties on the above proposition, states:

"Essentially, Sunoco would have the Commission find that TE's action, words,
filings, and conduct regarding the meaning of the comparable facility price
provisions in the agreement confirm that TE is required to extend the length of
Sunoco's agreement and make it identical to the 1996 BP Agreement. However,
in determining the meaning of the comparable facility price provision, the
Commission must examine the language contained in the contract "(Appx. 34).

The Commission then goes on with the discussions outlined in Proposition of Law No. 1 set

forth above. Apart from the statement of the parties' positions, this is the entirety of the

Commission's consideration of the history of the Agreement it is interpreting in the Opinion and

Order. (Appx. 26-36).

Nor did the Commission consider the parties' interpretation of the identical term in the

previous contract on rehearing:

"(11) As we stated in our order, Sunoco would have us rely on TE's conduct and
filings to determine the meaning of the comparable facility price provision.
However, we concluded that it is more appropriate to focus our exaniination
on the language contained in the contract. Contrary to Sunoco's inference,
the Conunission did not find that the 1999 Service Agreement was
ambiguous. Therefore, we find that Sunoco's second ground for rehearing is
without merit and should be denied." (Appx. 41).

18



The Commission has refused to consider or address the history of the contractual

relationship between Toledo Ed and Sunoco in interpreting the 1999 Sunoco Agreement between

the two, in spite of the fact that three years before Toledo Ed and Sunoco had spoken and acted

in a manner entirely inconsistent with Toledo Ed's current interpretation of the most favored

nation clause and entirely consistent with Sunoco's interpretation of the most favored nation

clause. As seen previously, Toledo Ed had then taken the position that any invocation of the

identical most favored nation clause must result, not only in Toledo Ed obtaining a contract

identical in price and firmness, but also in duration. The Commission has chosen to ignore this

though it involves the same parties, the same most favored nation clause, and the same subject

matter in a contract approved by the Commission.

The Commission ignored the fact that the most favored nation clause in both the 1996

Sunoco Agreement and the 1999 Sunoco Agreement are identical. Both state that if Toledo Ed

provides an "arrangement, rates or charges to a Comparable Facility", then Sunoco will have the

right to "utilize that arrangement, rates or charges" for the facility. And fmally, that Sunoco

"must comply with all other terms and conditions of the arrangement." In this context, duration

is obviously a"term or condition" of the "arrangement".

The Commission refused to consider the internal memoranda of FirstEnergy's Manager

of Rates, David Blank, who stated in an October 23, 1998 memorandum (paragraph 1) that

Toledo Ed must "Continue to make available, as is required under the most favored nation clause

in the contract, the provisions of the BP Agreement. This would provide firm power at a price in

the redacted cent per kWh range, but would reauire Sun to extend the contract to 2006".

(Emphasis added). (Supp. 35). Again, the comparable BP Agreement ended in 2006. The

Commission ignored a second memorandum of the same FirstEnergy Manger of Rates written
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November 17, 1998 discussing Sunoco's contract options and the fact that Sunoco had, up until

then, been reluctant to invoke the most favored nation clause precisely because it was told by

Toledo Ed that in order to invoke the most favored nation clause it had to extend its contract

length to match that of BP. According to Mr. Blank's memorandum, the first option was: "1.

Convert contract to firm power per most favored nation's clause; we understand Sun has not been

interested in this in the past, citing among other things concerns about the extension of the term

to 2006." (Supp. 39, ¶1). Again, 2006 was the contract termination date in the BP contract.

Concerning this powerful evidence, the Commission merely noted that Toledo Ed had called

these two memoranda "pricing memos that were inappropriate to use in interpreting the most

favored nation clause" and dismissed them summarily. (Appx. 31). What the Commission

means by "pricing memos" or why characterizing Mr. Blank's memorandum as "pricing memos"

results in the memorandum being "inappropriate" to use in interpreting the contract we do not

know.

Instead of using this history to interpret the contract, the Commission relied on the

caption of the most favored nation clause ("Comparable Facility Price Protection"), and in total

disregard of the "Clause Heading" provision of the same contract, and its odd conclusion that
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there is language in the most favored nation clause that explicitly prevents a party from

exercising the most favored nation clause to match the duration of a comparable contract. 3

Language that does not exist.

This refusal to consider a contract history which virtually shouts the meaning that both

Toledo Ed and Sunoco intended that the most favored nation clause apply to contract duration, is

the critical error in the Commission decision.

Proposition of Law No. 3

The Order is unjust and unlawful in that it refuses to recognize Sunoco's extension of the
duration of its contract under the most favored nation clause on the grounds that Sunoco
did not previously apply to extend its contract pursuant to a Stipulation in the RSP and

RCP Cases.

Sunoco believes that the main thrust of the Commission's decision in this case. is its

interpretation of the language of the most favored nation clause and its main failing the

misinterpretation of that language and the virtual exclusion of any consideration of the

inconsistent conduct, action, words, etc. of Toledo Ed in interpreting the identical most favored

nation clause in the replacement of the 1996 Sunoco Agreement with the 1999 Sunoco

Agreement. To what extent the decision was based on more than this - to what extent it was

3 Finally, Commissioner Paul Centolella, albeit in a concurring opinion to the Entry on
Rehearing concluded that the most favored nation clause did operate to extend Sunoco's
Agreement. Commissioner Centolella also believed that in June of 2004, when the Order in the
RSP Case allowed Sunoco to extend, but provided no notice of that election, Toledo Ed had an
"implied duty to provide timely notice to Sunoco ... of the opportunity to extend". The
Commissioner reasoned: "A term that places solely on the party with most favored nation
protection the obligation to determine what options are being offered to others with comparable
contracts would provide hollow protection to the party that had secured such rights." Strangely,
Connnissioner Centolella concurred with the majority on the grounds that Sunoco did not
introduce evidence that it "in fact lacked notice of its option to extend the agreement. ..."
(Appx. 45).
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based on the language quoted below we cannot tell. We believe it is a result of an attempt by

Toledo Ed to muddy up the waters of a very straightforward contract case by injecting murky

utility concepts that are merely eluded to; but not defined. In any event, the Commission in its

Opinion and Order sets forth the proposition as follows:

"As pointed out by TE, the complainant is a sophisticated energy consumer that
employs experts responsible for purchasing electricity for the complainant. The
Commission is not aware of why Sunoco waited until now to allege the
applicability of the most favored nation clause to the termination date of the
contract. Sunoco was given the same opportunity to extend its contract pursuant
to the RSP Case as BP was given; however, Sunoco did not extend its contract.
Moreover, the Commission notes that the extension of BP's contract to December
31, 2008, occurred pursuant to the terms of the RCP stipulation and Commission's
approval of that stipulation in the RCP Case, and not the terms of the 1996 BP
Agreement. The RCP Stipulation provided that, since BP extended its contract in
accordance with the RSP stipulation, BP's contract would terminate December 31,
2008; however, since Sunoco extended its contract as part of the ETP Case, but
not the RSP Case, Sunoco's contract would terminate in February, 2008. Thus, to
allow Sunoco to collaterally attack our decisions in the RSP Case and the RCP
Case at this late date may, in fact, be viewed as providing Sunoco with an unfair
advantage over BP which apparently followed the cases and took the risk to
extend its contract at a time when today's market rates were not known to them."
(Appx. 35).

The Commission on Rehearing, considered Sunoco's arguments against these manifold,

but seemingly (in the mind of the Commissioners) intertwined concepts, first it repeats Toledo

Ed's arguments:

"(13) TE notes that, in light of the fact that the Commission determined in its
order that the comparable facility price provision did not affect the
duration of the contract Sunoco's third ground for rehearing is irrelevant.
Furthermore, TE explains that Sunoco is a sophisticated energy consumer,
which employs experts responsible for purchasing electricity, and Sunoco
received the exact same notice and opportunity to extend its contract as BP
did. According to TE, Sunoco has offered no evidence of why it waited
years after the effective dates of the RSP and RCP to collaterally attack
the termination date approved in the RCP Case. Finally, TE notes that the
Commission rightly pointed out in its order, that the extension of the BP
contract to December 31, 2008, occurred pursuant to the terms of the RCP
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Case and the 1996 BP Agreement was not changed in any way to allow
for this extension. (Appx. 41-42).

(14) As we pointed out in our order, Sunoco extended its contract as part of the
ETP Case, [footnote omitted] which is the predecessor to the RSP Case

and the RCP Case. With this in mind, as well as the fact that Sunoco is a
large energy consumer, which employs experts responsible for purchasing
its power, it is hard to believe that Sunoco was unaware of the import of
the RSP Case and the RCP Case. Other large energy consumers followed
the RSP Case and the RCP Case and took the risk to extend their contracts
in accordance with those cases at a time when today's market prices were
unknown. Thus, to allow Sunoco to collaterally attack our decisions in
those cases at this late date, now that market prices are a known factor,
could be viewed as providing Sunoco with an unfair competitive
advantage. Accordingly, we conclude that Sunoco's third ground for
rehearing is without merit and should be denied." (Appx. 42).

A misimpression may be left to the reader of the above-quoted language of the Opinion

and Order that the RCP Stipulation actually stated that the BP Agreement was extended, but the

Sunoco 1999 Agreement would terminate in February, 2008, thus reinforcing the argument that

Sunoco should have been aware of its option. But neither BP or Sunoco or their contracts are

mentioned in any of the Orders or Stipulations in either the ETP Case, the RSP Case or the RCP

Case.

One part of the Commission's consideration, stated in the language above, seems to be

that Sunoco is a sophisticated energy customer. (Appx. 35, ¶12; Appx. 41). The other is that the

Commission is "not aware of why Sunoco waited until now to allege the applicability of the most

favored nation clause to the termination date of the contact" (Appx. 35; Appx. 41-42). Sunoco

believes that its sophistication or lack thereof is not in evidence and is irrelevant.

The only thing Sunoco can decipher that is clear enough to address is the implication that

Sunoco cannot invoke the most favored nation clause to extend its contract to the same length as

BP's, since BP extended its contract by stipulations that were adopted in Orders of the
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Connnission, whereas Sunoco relies on the most favored nation clause to obtain these benefits.

There are no citations to this conclusion and no logic to support it. Nothing in the most favored

nation clause states or even implies that the benefits received by a Comparable Facility from

Toledo Ed may not be benefits obtained by Stipulation in Commission Orders. It would be a

strange most favored nation clause that would provide that a customer must obtain the same

benefits as a Comparable Facility only if it obtains them in the same manner, i.e., without

invoking the most favored nation clause.

While again, we feel it is irrelevant to this Court's decision, we feel compelled to address

other concepts entangled in the Commission's Orders that we would characterize as equitable

considerations. The Commission implies in ¶14 of its Entry on Rehearing that Sunoco waited to

invoke its most favored nation clause to extend its contract, instead of electing to apply for a

contract extension in the RSP and RCP Case. The Commission states that "... it is hard to

believe that Sunoco was unaware of the import of the RSP Case and the RCP Case. Other large

energy consumers followed the RSP Case and the RCP Case took the risk to extend their

contracts in accordance with those cases at a time when market prices were unknown". (Appx.

42, ¶14).

While "hard to believe" is hardly a standard of proof, the only evidence stipulated by the

parties was that Sunoco did not receive notice of its right to extend its contract. (Appx. 42, ¶14).

Nor did Sunoco attempt somehow to prove the negative, i.e., that nobody in Sunoco knew about

the scope of the cases or the opportunities to extend the 1999 Sunoco Agreement. This

opportimity was announced in a Revised Plan which was an exhibit to the rebuttal testimony of

the First Energy President Anthony J. Alexander (Supp. 77-111) in a proceeding with 506 filed
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documents (Supp. 112-129)4 which was not titled "Application to extend special contracts or to

amend the most favored nation clause of the Agreement between Sunoco and Toledo Ed", for

instance. Rather, it was styled: "Case No. 03-2144-EL-ATA, In the Matter of the Application of

Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison

Company for Authority to Continue and Modi,fy Certain Regulatory Accounting Practices and

Procedures, for Tartff Approvals and to Establish Rates and Other Charges Including

Regulatory Transition Charges Following the Market Development Period". Clearly notlung in

this title hinted that an extension of a special contract approved years ago in a separate docket

might be considered or that the most favored nation clause of that Agreement would be amended.

And most importantly, nothing in this Commission proceeding voided the most favored nation

clause in the 1999 Sunoco Agreement.

Proposition of Law No. 4

The Order is unjust and unlawful in finding that Sunoco's invocation of the most favored

nation clause to extend the duration of its contract to the same term as the BP Agreement
was an attempt to "collaterally attack our decisions in the RSP Case and the RCP Case"

and deciding against Sunoco on that basis.

In its Opinion and Order the Commission stated:

"Moreover, the Commission notes that the extension of BP's contract to
December 31,2008, occurred pursuant to the terms of the RCP stipulation and
Commission's approval of that stipulation in the RCP Case, and not the terms of
the 1996 BP Agreement. The RCP stipulation provided that since BP extended its
contract in accordance with the RSP stipulation, BP's contract would terminate
December 31, 2008; however, since Sunoco extended its contract as part of the
ETP Case, but not the RSP Case, Sunoco's contract would terminate in February
2008. Thus, to allow Sunoco to collaterally attack our decisions in the RSP Case

and the RCP Case at this late date may, in fact be viewed as providing Sunoco

4 The parties agreed that the records in the RSP Case, as well as the ETP and RCP Cases were a
part of the Joint Stipulation. (Supp. 7, ¶31).
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with an unfair advantage over BP which apparently followed the cases and took
the risk to extend its contract at a time when today's market rates were not known
to them." (Appx. 35).

On Rehearing, the Commission added the following:

"(15) In its fourth ground for rehearing, Sunoco states that the order is unjust and
unlawful because it found that Sunoco's invocation of the comparable
facility price provision to extend the tennination date of the contract was an
attempt to collaterally attack the Conunission's decisions in the RSP Case

and the RCP Case. According to Sunoco, the comparable facility price
provision provides that `if the 'favored' party is afforded an advantage by the
grantor, through whatever means, the other party must be granted the same.'
Sunoco farther argues that the comparable facility price provision `is a
separate and independent right that exists apart from anything Sunoco did or
did not do in the RSP case.'

(16) Once again, TE asserts that Sunoco's fourth ground for rehearing is
irrelevant because the Commission determined in its order that the
comparable facility price provision did not affect the duration of the
contract. However, even if the Commission had not found against Sunoco
on this point, TE believes that Sunoco's argument on this ground would fail,
because Sunoco's argument depends upon the establishment of the
termination date of the 1996 BP Agreement, which cannot be determined
without reference to the RSP Case and the RCP Case. TE submits that
Sunoco cannot, on the one hand, rely on the Commission's orders in those
cases and then, on the other hand, argue that the practical effects of the
orders must be ignored.

(17) The Commission agrees with TE that Sunoco cannot have it both ways; it
can not say that the comparable facility price provision is separate and
independent from the RSP Case and the RCP Case and then turn around and
seek to benefit from the fact that, by virtue of the RSP Case and the RCP
Case, BP was able to extend the termination date of its contract to
December 31, 2008. Therefore, upon consideration of Sunoco's final
ground for rehearing, we find that it is without merit and should be denied."
(Appx. 42-43).

The "collateral attack" argument seems to rise from the fact that BP's Agreement was

extended by virtue of the Stipulations in the RSP and RCP Cases. Toledo Ed argued, and the

Commission seems to agree that since BP obtained its extension from Toledo Ed in the RSP and

RCP Cases, Sunoco cannot invoke the most favored nation clause to obtain a contract extension
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to December, 2008, because those same Orders mean that the contracts of customers who did not

know of the election to extend and did not therefore extend, terminate February of 2008.

This collateral attack argument seems to proceed from the theory that Sunoco is relying

on the RSP and RCP Cases to obtain, via the most favored nation clause, the contract extension

that BP got, but ignoring that the Orders in those same cases mean that Sunoco's contract

terminates in February, 2008.

But there is nothing antagonistic in the operation of the most favored nation clause to the

Orders of the Commission in the RSP and RCP Cases.

Nothing in the Order in Case No. 05-1125-EL-ATA, the RCP Case, eliminated directly

or by inference the most favored nation clause in Sunoco's 1999 Sunoco Agreement. According

to Toledo Ed, the date the Sunoco coritract was set to expire by Commission Order was February

2008, and it would have thus expired had Sunoco not invoked the most favored nation clause in

the 1999 Sunoco Agreement. (It also would have expired had BP not extended its contract). The

same would have been true had not Sunoco invoked the most favored nation clause in the 1996

Sunoco Agreement to obtain the 1999 Sunoco Agreement. The Commission Order approving

the 1996 Sunoco Agreement including its original June 2003 termination date was an order of no

less validity than the Commission's order in the RCP Case. But the 1996 termination date and

the alleged February 2008 termination date were and are both subject to Sunoco's invocation of

the most favored nation clause. Toledo Ed explicitly recognized as much when it extended the

term of the 1996 contract stating in the memoranda of Vice President David Blank (Supp. 35-40)

and the Application filed in that case (Supp. 43), that Sunoco had the right under the most

favored nation provision of the 1996 Sunoco Agreement to obtain an extension. The principle of
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that clause - that whatever is given to one competing refinery, for whatever reason and however

obtained, must be accorded to the other - is not, and was not changed by any Commission order

in any case. A most favored nation clause, by definition, provides that if the "favored" party is

afforded an advantage by the grantor, through whatever means, the other party must be granted

the same. Toledo Ed's argument would render that provision meaningless. Toledo Ed's

interpretation is that if BP obtains an advantage from Toledo Ed and Sunoco did not, Sunoco is

out of luck, unless it is able to also obtain that advantage without invoking a most favored nation

provision. What purpose does the most favored nation clause serve as thus construed?

This Complaint does not collaterally attack anything. The most favored nation is a

separate and independent right that exists apart from anything Sunoco did or did not do in the

RSP Case. There has been no application to the Commission to abrogate the most favored nation

in the 1999 Sunoco Agreement. There has been no evidence or testimony to support such a

move. So long as the most favored nation provision stands, Sunoco has the right to invoke it.

CONCLUSION

As the Commission's Opinion and Order and Entry on Rehearing indicates, its ruling in

the case below is based first and foremost on its reading of the language of the most favored

nation clause. It called that clause unambiguous and refused to be guided by a history that

patently shows not only that Toledo Ed thought and intended that the most favored nation clause

allowed Sunoco to extend its 1999 Sunoco Agreement, but that the clause absolutely required

Sunoco to extend its contract to same length or duration as BP.
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In interpreting the plain language of the most favored nation clause, the Commission first

relied on the Clause Heading of the most favored nation despite a provision in the contract

prohibiting such an interpretation. Then it read the "plain language" to exclude the duration of

the contract from its terms and conditions. An exclusion that any court would undoubtedly agree

does not exist. Sunoco believes that the "plain language" of the contract supports its position

that the 1999 Sunoco Agreement's most favored nation clause allows it to utilize all the terms

and conditions of the BP Agreement, including duration, to obtain the same benefits for its

facility as were obtained by its competitor. But if the Court thinks that the language is

ambiguous on that point, we urge it to consider a history of the contact that is unambiguous in its

revelation of what Toledo Ed and Sunoco thought the identical most favored nation clause to

mean in the predecessor contract.

As to the final two grounds which Sunoco thinks were considered by the Commission in

rejecting its Complaint, we repeat that Sunoco's contract right to invoke the most favored nation

clause is not constrained or restricted or modified in any way by its failure or refusal to modify

its contract in some other way. When BP filed to have its Agreement extended pursuant to

orders issued by the Connnission during the course of the numerous proceedings surrounding the

RSPs and RCPs of the First Energy Companies, and Sunoco, for reasons irrelevant to this

proceeding, did not, this did not divest Sunoco of its right under the 1999 Sunoco Agreement to

demand terms comparable to the BP contract. All that the most favored nation clause requires is:

1) That the arrangement being sought be with a Comparable Facility. It is stipulated that the
BP Cedar Point Road refinery is a "Comparable Facility". (Supp. 4, ¶15).

2) That the BP Agreement was in effect during the term of the 1999 Sunoco Agreement. It
is stipulated that the BP Agreement was in effect until December 31, 2008. (Supp. 4-6,
¶23).
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3) That some notice or election to utilize the terms and conditions of the arrangement with
BP be timely made. It is stipulated that on November 13, 2007 Sunoco sent its election
to invoke the most favored nation clause of the 1999 Sunoco Agreement to extend its
contract to December 31, 2008, the same date as the termination of the BP Agreement.
(Supp. 6, ¶26; Supp. 54).

4) That the Sunoco 1999 Sunoco Agreement containing the most favored nation clause was
in effect at the time the election to invoke the most favored nation clause was made. It is
stipulated that the 1999 Sunoco Agreement was in effect at least until February 2008.
(Supp. 6, ¶25).

All that is needed to be done by Sunoco to extend its 1999 Sunoco Agreement until

December 31, 2008 was done.

WHEREFORE, Appellant prays that this Court reverse the Opinion and Order and Entry

on Rehearing and find that the 1999 Sunoco Agreement is extended until December 31, 2008,

the same length as the BP Agreement and that the funds held pursuant to the Escrow Account be

paid over to Appellant.
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NOTICE OF APTEAL OF APP'E7LLANT, BUNOCO, INC (RAkM)

Appellmf. Simoco, Ina. (RBtM) ("Smwco" oz "Appallsnt% pursasnt Lo R.C. 4903.11,

4903.13 and S. Cf. Prac. R. 11(3)(B) beroby glves nodoe of tb appal ®o tba Supceme Coiat of

Ohio and to dw PubHc UdHty Commission of Oblo r 'Canontialoe or "Appelbs'). 1be appal

is frcun AppeHae's Op6rion and Order aatmid into ils Jounul on Febsaaey 19, 2009 and dw

Entry on Reharing,jomnaHsed on April 15, 2009 in PUCO Cass No. 07-1255-EL,CSS, alided

"In the Matter ojtlYe ConrpWtNt ojSYemoeo, l+a (ItdlAf) v Tie Toledn Bdtras Compmqr".

Appellant wes tha oomplsinaot in this prooeediW On Meroh 19, 2009 Appellaq,

purewant to R.e. 4903.10, timely filed an AppHcstfam fer RehwdqS fiom 16e Opdnioa and Orrkr

dated Febniaiy 19, 2009. On April 15, 2009 the Appolmt's AppHtsttion fae RelwsrLg wa

denied with nVed to the issuas mised in this eppeaL

AppeHant compLins and allegps thst Appellee's Februsry 19, 2009 Opinion and Oider

and Appollea's April 15, 2009 Entry on Ralleadng in Case No. 07-1255-EL-C33 are uolawfBt,

unjust and unreasonable in the fiHowing nspecte, as sa fatlt in Appellant's AppHpdoa for

Rehearing

1 1Le Order is n*W end unlawtW in that it fiads dwt 1he "Oampsesble Faoitiey Price
Protection" Marainafter "ItR1V clause'7 of Iha 1999 Araaaant batwem Tolado Edison
Company ("Toledo Edisod) and Sueooo only allowod Suonco to invote the piovislon to
obtain a puice for power S+om Toledo Edison identical to tEst In the AgceemeoR betweee
BP Oil Company ("Bn and Tobdo Ediwn', and did not allow tt to invake the AgN
clsuse to exbend dw dmrion of the oontrad to make it idendcai to the BP Agemcmt

' u wu yaed by dm PoNr rW awnd by ar Cummi" do ae BP O7 Gbmpq nBnwy i.. Cosprab PdNq/' wi1Ha
the meoins af dK 1996 od 1999 3etvioe Apeem®t 6rwasi Swaoo wd Tdodv Bdhon

2 ( )fl00+D2



2. The Ordat is uajnvt and unlawfd in dnt to the extent thst the Conomiseion Snds the iV1FN
cianse of the 1999 Ag[emant with Toledo Edison ambigoous, it ignom Toledo Bdiean'e
actionu, rvorde, filinge and conduct In iotapxetiog the virbully idmtica111MN claae in
1he 1996 predeaesaor aontrw behwaea Suaooo and Toledo Meon, to not only allow, bud
require, Sunoao to eaeend tbd aontrad to %a ssoe terminaticn debs as lhe BP
Agcaanant.

3. The Ofder is agust and udawlid In tdat it reibso to neooepiae &mooe's eatane[on of tlw
dunodon of iie contraol underr the MFN dawe m the Smimds dat Sanom &d not
Feviouely ded to epply to extaid its oonhact pmsosnt to a Stipalation in wses to wl"
it wes not a pKty (ffie RSP md ACP cnea), and whidy by tbek subjeet noatlee, gave no
nodce tbst contrad extenalons ware or oaWd be a aubjeot of tlmss csees md ir abddt
Tolado Edi®an gLve no hint of aa op pon or elecHm to ettmd contsaob.

4. The Order is wgust md imlawfd in Sndiog thrt Svnooo's invocdion of Ibe MFN alaose
ro extatd tbe ducatton of ita conbtict to the seme tam a the BP ASreemeoa aae an
ilQemlk to "coYafMQy QlfRCk oMP IIACLfIoIY bA /W ' ' 41WdeACPCdw^ Oefd
ae0(ditlg a$atlmt $1M1000 Cn fllat balla

WfiEREFORB, Appellant roepectfeUy sufi®its tlurt Appellae's Febnury 19, 2009

Opieion and Order and Appellae's April 15. 2009 Entry on ReheezittS in Cese No. 17-1255-EL-

CSS are unlawtW, uqjust snl usQaseoneble and siwuld be eeversed. This osse sLoWd be

remanded to Appellev with iastnw+tions to cotrea the aron aomplsined of hatein.

ly aabrm'tDed,

Nvid F: Boebm, Faq. (0021881)
BOL<ROI, KURTZ R LOWRY
36 F.set Savmfh Sttest, Suite 1510
Cinoinustl, Ohio 45202
Pk (513) 421-2255 Fe:s (513) 421-2764
BrMaO: 4badoMKLIanAmLeam

COUNSEL FOR SUNOCO, INC (RAM)
May 13, 2009
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CEBTIFICATE OF SBRVIC6

I hereby ocrtify that o oopy of de faneeoios Notioe of Apped of Swmoo, Iao. (RdtM)
waa served upon the Chairman of the Public Utilitia (7ommission of Ohio by lavinj a copy d
iha office of tha Chsirman in Columbue rod upon all paAiee of oeoad by ovorni8ht miil ih& 14a

i

day of May, 2009.

Alan R. Schdba, Chairnseu
Public Utilitia Cammismon of Ohio
180 Esat Broad Street
Columbus, Ohio 43215-3793
(Via liaed DeJivery)

David F. Boabm, E. (0021881)
Coand Sor Appeiltot
Suuoo0. In0. (kArM)

lutatkA. Haydan, Bsq.
FhdEneYY Savice Complay
76 South Main Sneat
Aluon, Ohio 44306

Jama F. Limg F.aq.
Call6q Hnloer & (3dswold,l.1Y
1400 Ray&mk Cenbsr
800 Supeetor Avuue
Qeveiend, Oldo 44114

Dnane Luckey, Bsq.
StepLea A. Reilly, E.
Attoiaey (lwerdb Office
Pablfo Utilitiae Section
180 Baet Hcwd Stheat
Columbm, Ohio 43215
Stfp, hm.Reillvomatate.oh.w
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cA,,,^rAra QEELgira
I certify thrt Ibie Notioe of Apped hat been 8led with d►e doc]cdiog divi" of the

Public UtlliBas Caaesmiasiaa of Ohio ia aoomanoe wilh "om 4901-1402(A) and 4901-1-36 of
tGe Ohio Administradve Code.

r
David F. Hoehay, Esq. (0021881)
Commei tbr Appeilmt
Suiwoo, lac. (R&IVI)
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Or1-125rEt.L'9B ,9^

Dl5C11961DN AND QO^+1C[.tl^M.

A. robd

Acoord^ to the etlpuLtlan af fiN^ armecail l^do b7 d^e patde4 W e pa^riMl^ ^^M.
irte►a[i^ bo d^e foRoavl^ ^

(1) ZS and 9unooo en^eed 6ib a Ptodadtm LroenlN!e AgmanenR
betNVm TB md Sm Co®paWs Lne. (RhM) dabd ja171.1996
(lum&wfMr, dm199i9mt IVmne1+*

(2) TB and BP Ofl ('.onqinh (BM anbered iaeo a peoda,iioe
InolneNs Agwam.rt Latwnn ?B ad BP Oll Company dated
AprA 23.1996 (Iwdmmhm 6*1996 W AgeanaMJ.

(3) On Ocloble a 199a atd Navembaf 17i 199k DatYl liL ZdG
dm nwmW aE tht Rale DqwImroR iat Padboig ► dh !
ietmo1 memomda derabhg vwlaw opftr m&Ubb to
9mrAooaad78.

i

(4) TB and 9ueaoo.en6errd inro ae 84cerk Smnb Agiwaw*
+3aMd Afry 17.194l4haehuRer, t[M19Al8aYlaApaaMn!}

(5) 11r 1999 Sen►ke AV==* is n spocW cmtr^c! llrt wn
appmvod by Nw Ccnaddoe puiaiut to 9e¢Non 19063L
RemLad Cale

(6) Tbe 19999ewloe Agteemet eapee+^tkd aad canwW1M 1996
Sou Agma+ent wj& the bpl tsmd by TB fior uwga 6or Jmr
199l. '

(7) Porsuaut to do 1999 Senria APMUMb T8 aed 8umocv
intetrolw do dw 1999 9revlae A^xot ^add zwkiin 6t

aniea adwrlw womrd paroomant to !he bertrr d Bw19!!
Surice Ageaaomat

(8) BP IS8ertY ia a acmpmabN 6diq as t&d tom b dsftrd in
PangrepA 9.1 of 8r 19999wvksAgoOdnMnR

(9) 1B ind awcral odw pardes entind ir+lo a ellpuladm dabd
April 13. 20M in flo E'!'P C'aR virhi* Nebr aU pra Meh
eleCtrlc Navlea catta=wdMt lwd anEaad kbo awpaid ca^haet
wiW TB a mw4m oppm4udtP beMnd do brm d fb
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071255-8wCM

(15) 9unaao did not submit a cequeet io 7R eo exknd. dts lesm af th
19495ecrke l1gramwtlt as anchotlsed by !th ASP order.

(16) On Seplmnbee 9. 30U6. 7B atd -otber pscdo Bled, i ► ilr RCP
CO4 m aPPliattlat► reque^t6 appevral da ^e ar^ak^e^' Pisn

oontrecm exleided nAdee ^^ ft 1996 HP
AgremvjnL woaid eoaatirsue M e&d uniD Decam6w 3f, 2001.

spom
rxeended, vaxlsr t^s ElP Cssy notbat exEenclednndar Ra: ^
Ca^ snd^ as Smioads . in 11 1- woqld aoeN toe fd eged
muil tha casbotnsr's mera tasd dak 8t Pebamay xm 9anooa
dfd iwt lntervene In dn RCP Gae md did not sp ih

squbtm

(17) On ?"+nAm7 ;• 2M ft CoamWon appiored ft piq+ossd
RCPand tbe aNpulatbon,

(18) On ar about May 16,ZW, TB ipfamied 9onwo tl+at Sunooo•s
agoeeneut wcWd tamieate on Snnocds meler rsad dsEs in
Febeuary Z009,

(19) 5unoao eent TB a k4ta dsiESd Novembae 7% 2007. WtluR du!
"k is sxam'nhig iu ri& mdNt tlu Ia]gt eement to atlilss ft VP
pg CampattT sremgamnt bdmdti& 3n pu*uLiro dro brm of
dist aaanWnent rvldch lrr 6eu► exfa►ded W18 Deosmibee 31,
204 aad diepuHna TB'e r1gM to banatnab ihs cectftie! In
Felxuary 2Q08,"

(20) TB eeot 9wroeo a lettar dabed Navrmbee 16o 2a07, saftl dw
"rve have n dirArent lebmpretatfat of @o imFsct of the
prorlsion of die canhacR•

(21) TE has dlipulod 9umocds daim dwt t! 1ar 4h ft% to atisnd
the tem of the a&vsmant unO Deoembar 3t, 2pU9.

(^Zf Swoeo 57sd ib eomplsA on Deaombee 5. 2OOT. On Fe6eunF
24 1AO4 'fB enen^ed h ►to sn esero^w sgiwas^t wBh Swroeo
purauant to which 8nnoco wRI pay 4rto ft eemw ac+com ft
diHerenee bsewesa wh.t emwoo mx118 aRsds shaold be tM
cnat Ea eler.irk savlae bsWeen tha Felaaary 2006 bftg dsM
ud IIeoaabis 31. 2009.
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or/-1255.91.L'ES -11-

(3) T8 and BP eataed iaEo ehs 1996 BP AgKeemart on Apll 226
1996.

(4) T8 and 9ueocv entnm inlo Hue 19915eerlae ! ►raemiat m
Mey 17.1999.

(S) Sunwco 8led thb camnpLddagdaa! 78 m Deomnba 6. 20V.

(6) 9iuwao and TB tAed a joint etiputaUca cE tacb an 1Mry 14 70U&

(7) In}tial briefr wene IDed aa Jaly 1a, MA and TB wd 9mwco
S1ed thtr iep^y bdefi m Juh► 90, aM )nl^r 31, 2004
respecHvdY- •

(83 1U. buraan of pmof ie a comnp4dnk pooeeefmg 1s m tM
coapwnanc emw^ v. FmiW t[tUWe. aownbsieN (1W), S
dhto!Jt 2d 189, 214 N.fi.M 666.

(9) Th0 oaaplatnant lm not pMFidea .ufficiat svlamoe to
dennonab*M tbot Ts 2+ss vioasroa an7 appl+eade ooaer, i I I Eai
or regnt.efon; +hna ao aampWnua iw not aAwWed ia
bard4e ot p:»of.

aRnHR:

It le„ tlMoefo[ay

oRDERHn, rThae dis canpl.int be dlamie.sd. It q, tm+1m

64(;Ui.6
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ORDERED, Thrt a co" af tl& opinion od aader be wved upon at putb of
recooa.

Pavt A. Cado3d4

cNSrp/vrn

entuvd In ft lamrput

FEB 19 203

l" -

Renee1. Tenldm
sxMUr
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BEFORE

THE PUBI.iC UTIL,TTIBS COIVafB35ION OF OHIO

In the Matter of the Complaint of Snnocq,
Inc. (R&14

Camnplainank,

Case No.07-12b6-S[4MS

The Toledo Edi®an Carnpany,

Respondent.

;^,^ • . : :1<1 -111^ +.

The Commisaion finda:

(2)

(2)

whetE►er the oomparabk faclHty prioe provtsion in the 1999
Service Agreema►t between Sanoco and TB only xefes to the
rates and charges far electric aelviee contained in the
comparable 1996 OP OII Company (BP) Ag,reeauatt between BP
and T$ or whettier auch provision also provides for tlpe
adoption of the duration of the rates and ctrargm for etectiic
service contained In the 1996 BP Agmenent. Fturda'ntwre, we
addnessed the quesdon of wlwtha the comparable facility price
provision in the 1999 Service Agreemant is applicable given
that the exberefon of BPs contract oavrred within the cwntext

On December 6, 2007, Sunoco, inc. (R6hr!) (Smoco) filed a
coaiplaint against The Toledo Edison Company (TE) atating
that, contrary to TB's poeitioq, Its agreetnent with TB
terminatee at the end of December 200B, ratiter ttmn Feb:uaty
2008. The comnplahmt atleged tled, if ita ageoment with TB is
terminated In February 2008, ils electrlt bllle vaill be miWotte of
doIlara higher and it wiII operate at a compcdeivd
disadvantage.

By oplnion and order ieeued February 14, 2009s the
Commiseion diemiaeed the complaint finding that the
coanplainant had not pravided eafBcient evidence to
demonstrate that TB had violated any applicable order, statutR,
or reg,cilatlom. Through our ordee in thia cass, we considered

00i;0-18



07-1255-SLC SB

of the RCP Caw.i LAtimatety, in our order, we cancluded that
the conparable facpity prlaa p:ovWon in the 1999 scrvioe
Agreeau~nt does not e: ►able Sunoco to extend the termiinstion
date of the contract to BP's tcrminatlon date of Decanber 31,
2006.

(3) Section 4903.10. Rrvised Cock statee that any party who !we
entexed an appearance in a C,osnmiseioa proceeding may apply
for relteach►g with reapect to any mattsa debcrmdned by the
Commissimy withln 30 days of ehe entry af the order upon the
Commieeion's journsL

(4) On March 19, 2009, 9urwco filed an application for re2►earing of .
the Commiseion'e February 19, 2009, order in t'his caee. The
compLinant sets forth fiour 8maunds for rehearing.

(5) On March 30, 2009, TB filed a mm uacandnm in opposition to
Sunoco'e applicaticn for rehesYing staHng tlwt the request
simply reitaratae arguments that were considered and reJected
by the Commission in its order in this caee.

(6) In ita firet ground for rw.hesring, 9unoco states that the
CaaunnieeiaQ►'s order is uniast and unlawtd 6ecause tlte
Conuniselam found tlW the comparable facility pake proviedon
in the 1999 Service Agnement only aIIows 9unoco to ittvolce
the proviston to obtain a pzlae for power from TB that ie
identical to eP, and tFwt the piavieion does uat ailow Batwao to
extend tbe 6erndnation date of tt+e contract to nulae it ideiHca!
to the date in the 1996 BP Agreemenk 9tlnoco believes that the
Commiseim misinteipreted the word "arrengemeN as it is
used in the comparable facility prioe pzovislon in Ow 1999
Service Agreement. Sunoco argaes that the word
"arrangement," as uaed in this camtoct, arompasees aII of tha
terms and conditirms of Ow agreenratt; thuq, TB is required to
offer Sanoco the entire agreerrmnt it tw with BP, inclnding the
term of the cor►tract.

(7) in response to 8nnoco's firet ground for rehearing, TB states
that the 1999 9ervicr Agieeme ►t does not contain Iangnnge
ailowing Sunoco to extend its contract. TB agroes with the

.2-

1!n tke Maekr y/ rhe AppJfcatian of ^do Ed6oN Camqny, Thr CremAmd Blachir RGa^inrApfrtg Cm^y au1 TM
Tdcdo Sdiem Caepmy J6r AWdWty to Ma1iJy Cerbir AcromeNn; Practfan ard J6r TaWAypovdti Caoe
Not 06-1175-HI4ATA, et aL, Opinioa ud Ordrs Qaawry'L 2006) (rate oeMi^ pMa (R CPJ Gae).

C'D©01.9



07-135-EUCSS

Cosnmiesion that Suu+oco's at+alysis of the word "arraagemar ►C'
to infe: a relationship with the duration of the conttact Is not
consfstent with the piam meaning of the claase; rathee, the
peoviaim relied on by Sunoco canaiders t!u duratioa► d the
agc+eement outaide of the ecope of an "aaangwmt'
Aeeordiiig to TB„ under Szmafs interpre"an, the word
"arsangement" would ovenWe ilee rmwnder of do clauea.
BurtlwaroM TB ,points out that Sunoco faited to extend ita
contract as part of the RSP Coee.

(B) In ous ordet, we auethodicoIly analymed llw tanro of the 1999
Service Agceement and teaaamed tttal, within the contnxt of the
coIIipal'" facility pliCQ ptoVisiO[y the duCatioII or otiRfR~ of

the cofltiaCt i9 I@fErlad to 8HpM1'aEely fl'oII1 tllB "tlTII1/ and

conditions at the arcangwtent" 17^uq, we canluded that the
comparable fac^ity psfce pravieim was appbcable to
provisiom of the conhact odw than the duratian of the
contract. 9unoco haa raised itodft on reheartng dat we did
not aheady consider in our orda:. Therebom we 8nd that
Sanoco's 6ret Sronnd for rehearing Is whhout merit and shouid
be denied.

(9) In ity second gnnuw for rehearin& 9anoco mainfains that tlee
arder is unjuet and mdawful to the exisnt It finds the
comparable facility price Provieian in tlw 1999 Seevke
Agreement aatbignoue and igmros TB's aetlons what TB
interpreted the virtaally identical danse in ahe 9rst agreement
entered in to between Sunoco and TE (tbe 1996 Sun
Agreement) to requi:e that 8nnoco axtend the ceatteact to Nre
same terminateoo date as the 1996 HP Agreemestk fttoco
pou►ts out that, when 8unooo and TB wece negotiadng tha 1999
Service Agreement, internal coneapondenoe at TE indkaEed
that TE waa reqnired under the comparable faciiity p*a
provieion of the 1996 Sun Agreement to maka anailatwle the
p:ovieions of the 1996 HP Agreaa+aik inctuding the ex0awion
of the agreeuent to 2006. Pat!lterqnore, Snrwco submnits that
the language in the app8r.atice filed at ihe Comunfoeiou
reNesftB approval of the 1999 Seevice Agreeaient supporta its
position that, due to the cornparabie facility Prioe Proviaioat in
the 1996 Son Agreeareet, Sutwco could use any other
agreement that TB pmvided to anather cuatomer.

-3-
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(10) TB disagrees with Sunoco's assertion in its seitond ground for
rehmlng that the Comndseion fownd the comparable facilfty
price provision to be ambiguous. However, even if the
Commission had tound the dause to be amblguouey the
Cumnrmission eonsideral and rejecbed each of Sunoco's
arguments relating to the paetia' pest cordnet ard
appropriately fourrd that the intiemel cmaespondenae at TB did
rtot override the plain trmns of tlie 1999 Service Agreanertt.

As we stated in our order, Sue►ooo woald have us rely ara TB's
conduct and filings to detesnbw ehe mesning of the
comperable fadlity pslce pmvision. Hourever, we concluded
that it is mrn+e appropiiabe to focus onr examinatiloa on the
language contained in the contrsct. CAiftsy to Snnoco's
inference, the Commission did not find that the 1994 Serviae
Ageeement was ambiguous. Therefarq, we find tlot Sunaco'e
seeond gmurxl fac rehearfeg is witlwut merit and sLould be
denied.

(12) Sunoco asser4 as its third ground foar reheartng, tMt the onier
is unjust and unlawful because it did not recognize Surocw's
extension of the duratlon of the 1999 Servkre Agreement under
the comparaWe fadlity price pravisfan on the grounds tluk
Sanoco did not previously elect to apply to eutend its cantract
pursuant to the RSP G'aacr and tln RCP Caa:. Sunoco points
out that it wae not a party to tlme caees and tiut It did trot
recetve notice of tfw rueed to eiect to acber ►d ita contract.

2

T$ notes that, in light of the fact that tl ►e Commiselan
deterimined in its order that the oomparabk faoilily prke
provision did not affect the daration of the contracR, Sunoco's
third gcvund for refmring is irrelevant FeutMrrnore, TB
expfaina tfiat Surroca is a sophisHcated anergy coneumet, which
employs experts responsible for purchasing efecbricity, and
Sunoco received the exact same noHoe and opporduiity to
extend its contract as BP did. Accoading to TB, Sunoco hss
offered no evidenoe of why it waited years after dw effectfve
dates of the RSP and RCP to eolla6eralfy attack the termination

(13)

4-

!n Hie Motler of tht AppUntian a/Ohio Edison Cmpm% 71r Geadmd ElreMc IlftunlnoNry Comws ►y mi 714
Taldfa Edieoe C'anp" Jbr AuNnrily to CantMrs md NlodlJJ ► CsiMhr ReauiHary AcraatfGta Pnktloa oNf
Procrdareq, /'or Tiuig Ayprowp miQ to ErLnbHrh 1RAOu and of1ar Clyvgw rKalydin; ReguLtmy 7hwwJtox
Chmg9 FoOmWq aMm7rc! DMoe^opment Peio4. C+w Na. 09,21U-BI.ATA, at d.. Opfiia ► sad Oitdet
Q ) (raft biuy phn [xsrl c=4
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date approved in the RCP Case. FinaIly. TB nntes that the
Commiasim rWdy pointed out, in its otder, that the extenedon
of the BP conaraet to Decennbar 31, 20090 aecurred ptssaaat to
the terttu of the RCP Gmc and tRte 1996 BP Agpeemeet war aot
ci+anged 9n any way to allow for this extension.

(14) As we pa3cwed out in oau order, 9iumo acEaWed iis contrad as
part of the ETP Case,3 whieh is the predeeemor to the RSP C'sst
and tltie RCP Goe. 1Nith tMs in nnind, as well aa the hct tbat
9unoeo is a iargp enac® oonsmwo which 'empbys expotb
responsible for pluchasing i1s power, ft is liatd to befieve that
Sunoco was unawars of the import of ft RSP Csse and the
RCP Case. Other iarge energy cczvntsws foilarved tlw RSP
Can annd the RCP 4w and took the :isk to mctend tfieir
cmitesctQ fn aoaurdanee with thase cases at a ttutie when today's
market prices were unlnenvn. lttus, to aliow 9unoCo to
collaterally attmdc our ctecislone in dwse easee at ft late dats;
now that market prboee are a taawn factor, could be viewed as
providing 9uaoco with an iuifiie ewnpetitiva advaiftge.
Accordingly, we conclude that Sunorn's tMrd gronnd fas
rehearing is without ntei3t and ahtm2d be denied.

(15) In its fourth pnwid for:ehearlag, Sucweo stetee that the acdez
is nnjust and anlawful becanse it found that $unoco's
invocation of the eomparabie.facility prloe provisien to cxwd
tlie terad:utlm date of ifie cantraet was an atbempt to
collatrtally attack the CotymMstuan's decieions in trie RSP Caee
and the RCP Caae. Accocding to Staroco, the coznparabie
facility price pzovteion pravida that "if ft 'favored' party is
afforded an advantags by the grantot, thmugh whstever
rneans, the othw pariy must be granbed ths same." Sunoco
furdm argues that the caanparabte faciiity price provisim "is a
separate and independent rlght that exisb apart fcm anything
Sunoco did om did not do in tlte R.SP case."

3

(16) Once again, TE aseerte that 9uaoco's fma ground for
zehearh►g is irrelevant, becavse the Commission deberndned in
tts order ftt the comparable factiity psice provision did not
affect the duration of the eontrack However, evm if the

-i-

In Hu Mwttar oft6c AppldcaMan of Fhot Ene►gyt Corp oR &ha(foJOMo Edboe Cxnpan% 71M Ctrndrw Elcehk
IIlumtnaHeg Ccnqwny aed 77u T" Bdhmt C'oarpmy fa► .Appeowl af The'r 7fauref(far Ploa arf J6r
AuthoriRntion to CoRa¢t 7Yaniflim Reornwa, Cae Na, 9942l?rEI.HTP, et el., Opinion andl7rder Quly 2%
2000) (elertrk hwWtlmi plon [ETP) Coee^
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(17)

Comrnisaion had not found against 9uxaco on tMs poLd, TB
believes ehat Sunoco's argiunent on this ground would fail,
because Sunoco's argument depends upoa the edabffdmumi of
the terminatioa► date of the 1996 BP Agreecnettf4 wMch cannot
be debesmined withont rehe•ence 1o ttrs RSP Case and the RCP
Case. T8 sabmdb that Sunoco cenrak, on the ona huid, rely on
the Carnnnission's orders in thase cases and thsn„ an the other
han4 argue that the pracNCal dtacts of the orders must be
ignored.

The Connmissiau agrees with TB that Sunoco eannot have it
both ways; It can not say that the cornparable facifliy prlce
provision Is sepante and independent homa the RSP C'asr and
the RCP Caar and then turn arouc►d anci seek to benefit hom ffie
fact that, by virtue of the RSP CAae and the RCP Ceae. BP was
able to extend the termiestion date of Its contrad to Dwember
31, ZOOB. Thamfom upon cardderatim of Sunocn's 9nat
ground for :ehearing, we 6nd tlmt It is wItlwut merit and
shonld be denied.

:ORDER

Itlq,therefom

ORDERED, That 8unoco's application for rehearing be denied. It is„ further,

CDO©^3



THE FUBUC LTflLfTlES COIvAAISSION OF OHIO

In the Matter aE the Complaint of Snnocq
Inc. (RW,

Compfauiapt,

V.

The Toledo Edisan Caanpany,

Reepondent.

Gee No. 07-1255-E[rCSS

21 LelRnSeakl. 100 1 114 .11 ^ CK+) liZ l(a)i[+) t+:6)'i!i:_*(+)s! 1 14 J.1olRXr:i,

I concur in the resWt of the Caam"on's Entry an Rehearing In my view, the
most favored nation clavse in Swweds contract both exta•nded to Sunono a time Wnibed
option, consistent with RSP case, to extend its agreearent and included an ia►plied duty for
Toledo Edison to provide timely notbe to 9unoco in June 2004 of tlte opportunity to
extend the contract. A tarm that plaees solely on the pattyi with ntoet favored nation
protection the obligation to determina what options are being offered to oftss with
comperable contracts wouWd provide holtow pro6ecNon to the party that had seciu+ed such
rights. Nonetheleeq, in the absence of evidence that Snnoco in fact ladced rwtioe of its
option to extend the agreement I flnd that the complainant has not carried iis burden of
proof in this caee,

a
Pa il A. entolella
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ORDERSU. That copies of the entry on rehearing be saved upon aIl inoerested
pmons of record In this caee.

Alan K. Scturiber, ClMirman

Paul A. CERIOIP.BA

z6IL?r
Valerie A. Lemmie CIi yl L Roberbo

ctN'rP/vsak

Entma;n cM jauwrW
APR 15 2009

Ar.,^;, 9^- -- .^
Rene! J. Jenidns
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BEFORE

THE ppBL1C U171,pm COIvsMON OP OFIIO

in the Matter of tite Complaint of Sunoco,
Inc. (RdzM),

Complainant,

V.

The Toledo Edison Company,

Respondent.

Case Na 07-125&BL.L56

OPINION AND ORDER

The Commission, considering the compiaint, the er►idence of record, the arguments

of the parties, and the applicabk law, hereby is9un its opiniom and order.

APPBARANCES:

Mark A. Hayden, FirstBnergy Service Company. 76 South Main Streek, Akrot4 Ohio
44306, and Calfee, Halter & Griswoid, LLP, by James F. Lang,1400 KeyBank' Center, 800
9uperior Avenue, Cleveland, Ohio 44114, on behalf of The Toledo Edison Comnpsny.

Boehm, Kurtz & Lowry, by David F. Boelnn, 36 East Seventh Street, Suite 151q,

Cincinnati, Ohio 452iIZ on behalf of Sunoco, Inc. (RdrM).

OPiNION:

PROCBBDINGSI. BACKGROUND AND tDSI'ORY OP THE

The Toledo Edison Company (TS at the company) is an elecMc light company, as
defined in Section 4905.03(A)(4), Revised Code, and a public utility as deRned In Section
4905.02, Revised Code. TH, along with Ol ►io Edison Company and The Cieveland BLectrk
IIIuminating Company are whoAy-owned subsidiaries of F'ustBnergy Corporation Cjoiniiy
these subsidiaries will be referred to herein as PirstBnergy). 3nnoco, Inc. (RBrM) (9unaco)
is a customer of TS.

On December 6, 2007, Sunoco filed a complaint against TB stating tltat, contrery to

TS's position, its agreement with TB tertninates at the end of December 2008, rather than

February 2006. The complainant alleges that, if its agreement with TB is termurated in

This ia to certify that ttte iaeqes eppsas.ing av ep
aca"rate eae ccapists ropmauctiaa et a case tile fJ00026
dowAkene delivastid ia t3s repulse consrs o!

'



07-1255-EL-C96 -2-

February 2008, its electric biBa will be millions of dollars higher and it will operate at a
competitive disadvantage.

On May 20, 2008, 9unoco and TE filed a joint stipu]ation of facts (stipq]ation of
facts). By entry issued June 26, 2008, the attorney examiner granted the partied motion
requesting that admfnistrative'notice be taken of various documents Hled in Caee Nos. 99-
1212-E[rBPI', et al. (ETP Gm),1 Case Noe. 03-2144-EL-ATA, et ai. (RSP Caee),2 and Ca6e
Nos. 05-1125-EL-ATA, et al. (RCP C'=).g By that sama entry, the attorney examiner
granted the parlies' request that no hearing be conducted and that the case move forward
to the briefing stage; however, the atlorney euamirter reserved the right to convene a
hearing subsequent to the filing of briefs if, upan review of the filinp it was debtnrndned
that a hearing was necessary. The parties filed their initia[ briefs on July 10, 2008, and TB
and Sunoco fiied their reply briefs on July 30, and July 31, 2008, respectively.

11. PPUCABI.E LAW

The complaint in this proceeding was filed puzsuant to Seetion 4905.26, RevL9ed
Code, which provides, in relevant part, that the Commission will hear a case:

Iulpon complaint in writing against any public utility ... that
any rate ... charged ... is in any respect unjus#, unreasonable
u*dy ^nmkatozy, unjuady preferential, or In violetion of
law ... or that any ... practke .. . relating to any service
furnished by the public utility ... is ... In any respect
unreasonable, unjusk . . . unjustly disaiminatory, or anjustiy
preferential.

It should be noted that, in complaint cases before the Commission, the complainant
has the burden of proving its case. GtossmAn V. Ptcblic UtiIitiee Commission (1966), 5 Ohio
St.2d 184,190, 214 N.E.2d 666, 667. Thus, in order to prevaii, the complainant muet prove
the allegations in its compiaint, by a preponderance of the evidence.

I

2

3

In the Mattn of the AapBcation ofFiief Energy Corp. on Behaljof Ohio Editon Comprmy, The Cleoe7and Ekrtrk
Iltuminating Company and 97w Toledo EdLon Comparry Jbr Ayprooal of 71eir Tlonattlan PGms and /6r
AulJm►esatJan to CoBert 7Ywtsltton ]eeptnuep.
In the Matter of the AppNeaNon ofOhio Edison Compoey, 77r C►axlmtd EkcMc D(amitam" Company and The
Toledo Ediao>! Company for Antlmrity to Cont7nue and Modffy Certain RePlAtory Aammting Prmeticeo aed
Procsdurcs, jor Tariff Approvwls ad to EetaBiteh 1PaAec and Rtkv Ctiarger lnclwd/ng Rsguvdory 7iansfNoe
Chaigu FoUoming the Maribet Daualapment Perfaf.
In flx Mattn of tAa A94dcaBon of Oleo Fdrron Compary, 7% G7eeda+ut EhcMc Illiar,lmrting Qn^ ad T1tt
Tokdo Edison Companyfor Authority to Madify Cartdn Amoa>tNng Proctiaa oxd for TmrWApprowk

000027
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ID. DISCIZSSION AND CONCLUSIONS

A. ioint Sti&ulati^ of Facls

-3-

According to the stipulation of facts entered into by the parties, the parties agree,
inter alia, to the following facts:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

TB and Sunoco entered into a Productfon Incentive Agreement
between TB and Sun Company, Inc. (R&M) dated July 1, 1996
(hereinafter, the 1996 San Agreement).

TB and BP Oil Company (BP) entered into a Producdon
Incentive Agceement between TB and BP Oil Company dated
Apri123,1996 (heretnafter, the 1996 BP Agreement).

On October 23,1998, and November 17,1998, David M. Blank,
then manager of the Rate Department for FirstEnergy, drafted
internal memoranda desaibing various options available to
Sunoco and 7B. -

TB and Sunoco. entered into an Slech'ic Service Agreement
dated May 17,1999 (heieinafter, the 1999 Service Agreeaient).

The 1999 Service Agreement is a special contract that was
approved by the Commission pursuant to Section 4905.31,
Revised Code.

The 1999 Service Agreement superseded and canceRed the 1996
Sun Agreement with the bill issued by TE for usage for June
1999.

Pursuant to the 1999 Service Agreemenh TB and 3unoco
intended that the 1999 Seevice Agreement would remain in
effect through the bill issued for usage by '!'B for June 2006,
unless otherwise modified pursuaat to the tertns of the 1999
Service Agneement.

BP refinery is a comparable facility as that tern► is defined in
Paragraph 9.1 of the 1999 Service Agreanent.

TE and several other partIes entered into a stipulation dated
April 13, 2000, in the ETP Case, wh3ch, inter aJia, gave each
electric service custouner tltat had entered into a special contract
with TE a one-time opportunity to extntd the teans of ita

e0 0 ® 8
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canizact pursuant to the ETP stipulation's terms. The
Commission approved the $TP stipulation by order issued July
19,2000.

(10) As required by the ETP order, TB gave notice to each special
contract custorner that it could extend the term of its contract to
the extent authorized in the ETP stipulation On December 21,
2001, Sunoco elecQed to extend the term of its 1999 Service
Agreement BP etected to extend the term of the 1996 BP
Agmemeftt.

(11) On October 21, 2003, TE and other parties filed an applieation
for approval of a rate stabilization plan in the RSP Case, which,
fnter alra, provided that the RSP would ' not affect the
termination dates for special contracts as such dates would
have heen determined under the ETP Case.

(12) TS and other signatory parties ffled a stipulation in the RSP
Caee on February 11, 2U04, and a Revised RSP on February 24,
2004, which included a ptoposal that "upon request of the
customer, or its agent, received within 30 days of the
Commission's order In this case, the (c]ompany may extend the
term of any such special contract through the period that the
extended Iregulahuy transition charge] RTC charge is in effect
for such Company, if doing so would enhance or maintain jobs
and economic conditions within the service areas."

(13) By order issued June 9, 2004, in the RSP Grse, the Commission
approved the Revised RSP, subject to the modificatione and
conditions in the onier. The Commission deteanined that the
provision allowing for pomble further extension of special
contracts was reasonabie. Uniike the case of the election to
extend the term of the agreement in the ETP Case, the RSP
order did not require notiftcation to contract customers of the
opportunity to exbend, and TS did not directly communicate to
BP, or any other contract customer, regarding the 30-day
period for extending speciai contracta autharized in the RSP
order.

(14) Within 30 days of the issuance of the RSP order, BP requested
to extend the term of the 1996 BP Agi+eement. TE agreed to
extend the term of the 1996 BP Agz+eement.

000029
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(15) Sunoco did not submlt a request to TE to extend the term of the
1999 Service Agreement as authmized by the RSP order.

(16) On Septenber 9, 2005, TB and -other parties Bled, In tlw RCP
Case, an application requesting approval of a rate certainq plea
and a stipulation. The stipdation provided that sperial
contracls extaided under tlw RSP Cae, such as tbe 194b BP
Agreeme!►tr wauld cantinue in effect until December 31, 2008.
The s8pulation Eurtlatr provided that special contrecls
extended under tl+e ETP Caae, but not extended under the RSP
Case, such as Sunoco's agceement, would continue irt effect
until the custonxes meter read date in Febtuary 2009. Sunoco
did not interveue in the RCP Case and did not sign the
stipulatton.

(17) On January 4, 2006, the Commission approved the Pr'oPomd
RCP and the stIpulation.

(18) On or about May 16, 20Q7, T8 informed Sunoco that Sunooo's
agreement would benninate m Sunoco'a meter read date In
February 2006.

(19) Sunoco sent TB a letter dated November 13, 2007, stating that
"it Is exerising its right under the [ajgreement to utilize the HP
Oil Company arrangement including, in particular, the term of
that arxangenaal►t which has been actended until December 31,
2008, and disputing TB's r3ght to tenninate the cuaitract In
Febcaary 2008."

(20) TB sent Snttoco a letter dated November 16, 2007, etating that
"we have a different interpretation of the impact of the
ptovislon of the conh'aCt"

(21) TB has disputed Sunoco's dairn tlW It has t1,e rigltt to extend
the term of the aveement until Uecember 31, 2A06.

(22) Sunoco filed its complaint on December 5, 2007. On Februaty
20, 2008, TB entered into an escrow agreement with Sunaco
pursuant to which Sunoco w1U pay into the escrow account the
difference between what Sunoco and TB allege shoald be the
cost for electric service between the Pebnary 2008 billing date
and December 31, 2008.

,5-
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B. Positiona of the Parties

-6-

The issue in this case opnters amund the most favored nation clausea, entitled
"Comparable Facility Pcke Proiection" (comparable facility ptke provlstons), cantaired
withire the 1946 Sun Agoceirmt and the 1999 Service Agrewxret betweeit tlee partiea
Sunoco points out that, as stipu]aDed to by the partfes in this case; the BP re8neiy is a
comparable facility witt3n the meanfng of both the 1996 Sun Agreement and the 1999
3ervice Agreement (Sunoco Br. at 2; SHp. at 3). 'ilierefo+e, 8urwco asaeets tlmx, sinoe TB has
an agreement with a comparable Eacllity, BP, Surwm has the right to utiliae BP's
arrangement, rates, or charges for its facility (Sunoco Br. at 2).

Sunoco notes that, while the 1996 BP Agreement had a oomParaWs facility price
provision identical to the same entttted eectton In the 1996 Sun Agemwft the ot'her
provisions of tlwse contracts were quite diffemt Pat example, the 1996 Sue Agteeaaer*
was an interruptible power agreement and the 1996 BP Agt+aemant was to tecminate in
june 2006. According to Sntroco, after the parties entered Into the 1996 Sun Agreement,
1998 internai menrosunda by Mr. Blerh with TB acknowledged that Sunoco had requested
to get out of the intennptible supply requirernent and noted that TB would "continue to
make available, as is required under the most favored natim clavse in the contract, tlre
provisions of the BP agteentent. Tbis would provide for ftrm power... but would require
Sun to extend the contract to 2006" (Sunoco Br. at 34- Stlp. Ex. C at 1). In reaponee to this
perspective, TH explains that theae internal nnemoranda constittrte 'prlcirg meatoe and
that Sunoco haa inappropriately attempted to use tlxee memaranda to show the puties'
intent as to the interpretation of the comnparable facility price provision (T$ Rep. Br. at 8).

Subsequent to the 1998 anemoranday Sunoco explaias that TB and 9xioco entered
into the 1999 Servioe Agreement which ieferenced Sunoco's desiee to pt>ndase pewer '
subject to the comparable facility prIce provis3oz: in the 1996 Sun Agieement, promvided for
the same rates as in the 1996 BP Ageemenk and extended the contract to Juzw 2006, Ta
addition, the 1999 Service Agreement contaiaed a comparable facllity price prov9sioty
which is almost identical to the 1996 Sun Ageement and the 1996 BP Agreemnt (Sunoco
Br. at 4).

Sunoco also notes that BP was able to have its agreewoent extended througfi
December 200B, in cnnnection with 1B's RSP Caae and RCP orar. Howeves, TB infortnad
Snnoco that its 1999 Service Agreement expires in Bebruary 2008, Sunocw explalne that, in
response to Sunoco's notification to TB th4t it would be imroking the comparable facility
price provision of the 1999 Service Aigeeu►ent, TB stated that it had a diHerart
interpretation of the agreement and would not honor Sunoco's electioa (Snnoco Br. at 5).

Sunoco alleges that the comparable facility price ptovisiaai in the 1999 Serviee
Agreement requires TH to allow Sunoco to utilite all of the terms and mnditiom of the

000U031
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1996 SP Agreemeat irlcluding the price, firmnees of service, and term of the cmhact.
Regardless of the fact tbat the caption of this provision refers to comparable Price
protechion, Sunoco believes tbet the text of the pmvision goea further refening to
"arrangements," as well as rates and chatges. Maxeover, Sunoco notes that the last part of
the provision, which states that "[t]he Custommet must comply with aU othe' terms and
conditions of the amangement, including firm and interruptible load
characleristFcs/conditi<ns," does not only mean price. Sunoco oEfers that the terat
"arrangement," as used in the Ohio Revised Code, Is synonyuious with the tenas
"contract" and "agreement." Aecordmg to Sunaco, this hterpretation of ariangement Is
supported by case law. See Lrlae Erie Pmer & Ltght Co. v. Te(Iing-&lk Vernon Co. (1997), 57
Ohio App. 467, 14 N.B.Zd 947. Therefore, Sunoco jnsists that, since ttie ternt
"arrangement" encompasses aII of the terms and conditions of an agreement, Sunoco may
require TB to offer Sunoco the entire agmement T'fi has with BP, including the length of the
agreement (Sunoca Bz at 6-8). TE disagrees stating that the word "arrangement" in the
inost favored nation clause must be interpreted to have the same meaning as "rate" and
"charges" (TE. Rep. Br. at 6).

TE submits that the comparable facility price provisions in the contracls aIIow
Sunoco to adopt rates from BP'9 agreement; however, TE iasfsfs that tite provision does
not allow for the extension of the duration of the term of the contract (TB Br. at 3,10). TB
points to case precedent from Minnesota to support its contention that the phrase "terms
or conditions" contained in the aiost favored nation clauae bf the contract refets to "the
covenants and proviatons of the agreement other than Its duration." See Eoeteth Taoonite
Co. v. Mimresota Pouxr & iight Co. (1974^ 221 N.W.2d 157. TE argues that the provision in
the 5unoco contract is a "price protection" clause and not a"conttact duratfon" clause (T$.
Br. at 11). In response, Sunoco subndts that the court in 6beJede based its dedsion on the
intentions of the parties when interpreting the most favored nation clause (Sunoco Rep. Br.
at 4, 6).

Sunoco also points to the hiatory behind the 1996 Sun Agreemer ►t and the 1999
Service Agreement and the fact that the comparable facility price provisions fn those two
documents are almost identical. Sunoco further refers to Mr. B1an1Ps stabements in his
1998 correspondence, which note that TS is required under the most favored natlon clause
in the 1996 Sun Agreement to make available to Sunoco the pmvisdong of the 1996 BP
Agreement that "would provide firm power ... but require Sun to extend the contract to
2006," as support for Sunoco's position that the comparable facility price provision
requires TE to agree to an extens9on of the length of the contract to match the tera► of BP's
contract (Sunoco Br. at 9; Stip. Ex. C at 1, D). Sunoco goes on to note the application filed
in Case No. 99-679-EL-AEC requesting approval of the 1999 Service Agreement, which
references the comparable facility price provieion in the 1996 Sun Agreement and 9unoco's
right to "util3ze any other agreement" pursuant to this provision and that Sunoco "desirea

09003z
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to purchase the firm power" subject to the comparable facility price provisim as suppmt
for its position (Sunoco Br. at 91U).

Sunoco submits that the 1999 Service Agieement was approved by the Commission
pursuant to Sectioai 490531, Revised Code, and was a filed rate. Further, Sunoco alleges
tha#, if TB does not honor Sunoco's eleetioa under the comparable facility price provlefiaat
of the agreement and terminates the agnerruc►t In Febraaiy 2006„ TB will be in violatifln of
the Commission's order approving the agmement (^ata'roco Br. at 5).

Conversely, TH states that, by virtue of the Comtnission's approval of the 1999
Service Agreement pursuant to Section 4905.31, Revised Cod% such agreeanent is subject
to "the supervision and regulation of the comnitssion, and is subject to changE, altemt6oq,
or modification by the convnission" (TB Br. at 3). TB notes that the RCP order extended
the date on which tlu RTC collection would cease to a date that was substantially beyond
any date originally intended under eithet the ETP Case or the RSP Case. According to T$,
the RCP order fixed the termination date for Sunoco's contract to coincide with the parties'
original expectations, in that the February 2006 tenaination date set forth In the RCP is
consistent with the E1P's method of calculating the contract trrmination date (TB Br. at 7-
8). TB believes that, to find that the contract between the parties doea not terminate in
Febrnary 2008, would put into question the certainty and reliability of the Conmmission's
order, violate the terms of the coniract and the Comniisaion o4der, and unreasonably
benefit Sunoco by allowing Sunoco to retroactively eliminate its risk of participating in the
competitive energy market TB states that Sunoco had the same opportnnity as all other
special contract castomers to extend its contract and that the time far Sunoco to extend the
contract was in 2004, not In 2008 (TE Br. at 1). TB submits tlwt BP elected to extead its
contract in 2004, thus, accepting the risk that its contract price would be higher than the
n►arket prices four years in the future; however, 5nnoco did not accept that risk arnd, in
2004, "elected" to not extend its contract (fE Br. at 5, B). In response, Snnoco states that it
did not "elect° to not extend its contract, rather, it was not a party to the RSP Case and T$
did not give notice to Sunoco letting Sunoco know that it could elect to extend its contzact
(Sunoco Rep. Br. at 2).

Moreover, TB maintains that both BP and Sunoco are "extremely sophiaticated and
possess a high degree of knowledge regarding the energy businese" and there is no way of
knowiag why BP and Sunoco chose ditt+erent paths. TB belfeves that "had competitive
market pricing developed suf[iciently between 2004 and 2008 so as to produce a better
price for Sunoco than the contract prlce, Sunoco would have happily accepted the
Febraary 2009 termination date and switched to another supplier" (TB Br. at BA).

According to Tfi, the complainant cannot be permitted to collaterally attack the
Commission's RCP order, wtdch provides that the date on w6tch ttw RTC ceases and the
contract terminatea is the con►plainant'a billing date in Febrnary 2008. TB subaWts that,

''000.^a3



07-1255-ETrC9S -9-

given that this issue turns on an allocation of risk with regard to future market pricing, the
only reasonable time to contest the termination dates that were fixed in the RCP order
would have been at the time of the RCP order, however,'TE points out that no party filed
an application for rehearing or an appeal on this issue. Therefore, the C.ommission should
reject the complainant's collateral attack on the RCP order, according to TB (TE Br. at 6-7).
In response, Sunoco claims that this case does not conatitute a collateral attack, because
nothing in the RCP order eliminated, either dhvctly or by inferer ►ce, the most favored
nation clause in the 1999 Service Agreement (Sunoco Rep. Br. at 8).

C. Conclusion

Thene is no dispute between the parties that; in fact, 8P is a coanparabie fxcility
within the meanfng of the comparable facility price provision. 'I'herefore, the Comrnisaton
is being asked to consider whether the comparable facility p:ice provision only refers bo
the rates and charges for electric service cnntained In the comparable BP contrack, or
whether such provision aiso provides for the adoption of the duration of the ratee and
charges for electric service contained in the BP contract. In addition, we believe that we
must address the question of whether the comparable facility price provision in the
contract is applicable given that the extension of BP's contract occurred within the conbext
of the RCP Case. Upon review of the facts and the argummts of the parties, we conclude
that the comparable facility prke provision does not enable Sunoco to extend the
termination date of the contract to BP's termination date of December 31; 2008.

EssentialIy, Sunoco would have the Commission find that TB's action, words,
fllings, and conduct regarding the meaning of the comparable facility price provisions in
the agreement confirm that TB is required to extend the length of Sunoco's agreement and
make it identical to the 1996 BP Agreement. However, in determining the meardng of the
comparable facility price provision, the Coa¢nission must examine the langaage contained
in the caneract. As set farth in the 1999 ^xrvice Agreement; this pmvision is titled
"Comparable Facility Price Protection" and provides, in park

9.2 If the Company provides an arrangement, rates, or
chargea which is or may be in effect at any tixne during the
term of this Agreemenl^ to a Comparable Facility within its
certified territory, then the Customm^er wiU have the right to
utilize that an:angearoent, rates or charges for its Pacility. The
Customer must comply with all other terms and conditioais of
the arrangement including firm and interruptible load
characteristio;/conditions.

(Stip. Ex. E at 5). The fust indication of the scope of the most favored nation clause is the
title of the clause itselE, which plainly indicates that the clause is intended to provide price
protection between comparable facilities and is not intended to deal with the termination

0000..
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date of the contract. Furthermore, the cornmplainant attempts to interpret the word
"arrangement," as used in this provision to infer a relationship with the duration of the
contract; however, the Comniission believes that such an interpretation is not eonsiatent
with the plain meaning of the clause. The Commission finds that, within the contpct of the
comparable facility price provisions, the duration or "term" of the contract is raferred to
separately from the "terms and conditions of the arrangement." Clearly, the Iaagwge
"during the term of th9s agreeatent," which is contained in the most favored nation dause,
makee that clause applicable to provisions of the contract other than the duration of the
contract. Thus, we can not find that the most favored nation clause enabies Sunoco to
adopt the duration or "term" af BP's contract.

As pointed out by TE, the complsinant is a sophisticated energy consumer that
employs experts responsible for pum,hasing elactrieity for the complainant The
Commission 9s not aware of why Sunoco waited until now to allege the applicabdlity of the
most favored nation clause to the termination date of the contract. Sunoco was given the
same opportunity to extend its contract pursuant to the RSP Case as BP was given;
however, Sunoco did not extend its contract Moreover, the CommfWon notes that the
extension of BP's contract to Uecember 31, 2008, occurred pursuant to the terms of the RCP
stipulation and Commission's approval of that stipulation in the RCP Cast, and not the
terms of the 1996 OP Agreemertt. The RCP stipnlation provided that, since BP extended its
contract in accordance with the RSP stipulation, BP's contract would Wminate December
31, 2008; however, since Sunoco extended its contiact as part of the &TP Caas, but not ihe
RSP Caae, Sunoco's contract would terminxate in February 2006. Thus, to allow 9nnoco t!o
collaterally attack our decisions in the RSP Case and the RCP Case at this late date may, in
fact, be viewed as providing Sunoco with an unfair advantage over BP which apparently
followed the cases and took the risk to extend its contract at a time when today's market
rates were not known to them.

Accordingly, upon consideration of the evidence of record, the Commission finds
that the complainant has not sustained it burden of proof and shown that T8's actions are
unjust, unreasonable, and unlawful and in violation of any iule or etatute, inr]uding
Section 4905.31, Revised Code. FurLhewKne, the Commission ifnds that any arguments
made by the parHes and not addressed in th3s opinion and order are denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) TE is an electric light company, as defined in Section
4905.D3(A)(4), Revised Code, and is a public utility as defined
by Section 4905.02, Revised Code.

(2) TE and Sunoco entered the 1996 Sun Agreement on )uly 1,
1996.

000035
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(3)

(4)

(5)

(6)

f7)

(8)

(9)

TE and BP entered into the 1996 BP Agreemeat on April 23,
1996.

T$ and Sunoco entered into the 1999 Service Agreement on
May 17,1999.

Sunoco filed this complaint against TB on Deceu ►ber 6, 2W.

Snnoco and TB filed a joint sliptilation of facts on May 20, 2UUB.

Initial briefs were filed on July 10, 20I16, and T6 and Sunoco
filed their reply briefs on July 30, and Jnly 31, 2008,
respectively.

The burden of proof in a complaint proceeding is on the
complainant. Grossnran v. Public Utilitrea Coeemiasion (1966), 5
Ohio St2d 189,214 N.E.2d 666.

The complainant has not provided sufficient evidence to
demonstrate that TS has violated any applicable order, statute,
or regulatim thus, the complainant has not sastained its
burden of proof.

ORDER

It is, therefore,

ORDERED, That the complaint be diamissed. It ie, 8udter,

-11-
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ORDERED, That a copy of this opinion and order be served upon all parties of
record.

TIHE PUBLIC L

Alan R. 9chriber. Chairman

Paul A. CentoleIla

Valerie A. Lemmie

CMTP/vrm

Entered in the Jonrnal

fEB19M

Ax,t-'u' 9-,-^,
Rene2 J. Jenkins
Secretary

Chetyl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMMION OF OHIO

In the Matter of the Complaint of Sunoco,
Inc. (R&M),

Compiainanb

V.

The Toledo Edison Company,

Respondent.

Case No. 07-1255-B[.-CSS

ENTRYON RffiffiARiNG

The Commission finds:

(1) On December 6, 2W, Snnoco, Ine. (R&M) (9ueioco) fiied a
complaint againat The Toledo Edison Company (TB) stating
that, contrary to Ti3's position, it+r aptement with TB
lerminates at the end of December 2008, rather than February
2006. The camplaiaant alleged that, if ita agreeatent with TB is
terminated In February 200B, its eiectrk bills wlli be miUians of
dollars higher and it will operate at a competitive
disadvaatage.

(2) By opinion and order issued Febraary 19, 2009, the
Commission dismisaed the complaint Hndiag that the
complainant had not provided sufficient evidence to
demonstrate that TB had violated any applicable order, statute,
or regulation. Through our order in this cas% we considered
whether the comparable [acAity price provision In the 1999
Service Agreement betweea Sunaco and TS only refers to the
rates and charges for electric service eontained in the
comparable 1996 BP Oil Company (BP) Agreement between BP
and TE, or whether such provisian also provides for the
adoption of the duration of the rates and ciu+rgea for electric
service contained in the 1996 BP Agreement. Ftiutherrnore, we
addressed the question of whether the comparable factlity price
pravision in the 1999 Service Agreement is appliceble given
that the extension of BP's contract occurred within the context

This is to certify t1:rzt the images appearinp are an
accurate end co ietce xapro4action oE a case iile
daouasnt r in the regnlas course ^I ess.
leGbOie ^ts prooee 000038J^
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of the RCP Case? Ultimately, In ornu oader, we caauluded that
the comparable facility price provision in the 1999 Service
Agreement does not enable Sunoco to extend the termfnation
date of the contract to BP's terndnation date of Deoembes 31,
2006.

I

(3) Section 4903.10; Revised Code, states that any party who bas
entered an appearanee In a Commission proceeding may aPPiY
for rehearing with teepect to any mattecs deternhed by the
Comndbzor4 whbfn 30 days of the enNy of the mder upon the
Commiodoe's joumai.

(4) On March 19, 2009, Sunoco filed an application for rehearing of
the Comnniss3on's February 19, 2009, order In this case. The
complainant sets fmth four grounds for nehearing.

(5) On Manch 30, 2009, TB filed a mentarandum in opposition to
Sunoco's appiication for rehearing stating that the nequeet
simply neiterates arguments that were considered and rejecEed
by the Comminion in its order in thia case.

(6) In its first geound for reheaxL ►g, Sunoco states that the
Commission's order is un)ust and unlawful because the-
Cornmission found that the comparable facility price ptovision
in the 1999 Service Agreement Otily allows Sunoco to invoke
the pwvision to obtain a prke for power fromn TB that is
identical to BP, and that the pravision does not allow Sw:woo to
extend the termination date of the contract to malae it identlcat
to the date in the 1996 BP Agreettwnt. Sunoco betieves that the
Commissinn misfnterprebed the word "arrangemenY" as it is
used in the coaeparabie facility prke provislon in the 1999
Service Agreement. Sunoco argues that the wcrd
"arrangement,° as used in this context, encoanpasses aII of the
term9 and conditions of the agreement•, thus, TJs ts requined to
offer Suuwco the entire agreemeat it has with BP, including the
term of the contract.

(7) In response to Sunoco's first ground for re}earing TB stateb
that the 1999 Service Agreement does not contain language
aIlowing Sunoco to extend its contract. TB agrees with the

In Nr MatACr of Nm Appldc^ of Ohio Fdraae Cmiryanly 41Ys CdwdaeAd FJecMe.llkWJnafGtg COrpnay uut TI+t
Tokdo EWon Can+ptny J6r ArfJlpflyr fo MudlJy CaOah Aamrrnfhag Pnxcldcss amd /6r Tmiff App►oqdr, Cm
Nos. 05d1ZrS[rATA, et a1.. Opinion and Order Qaasary 4, 2006) (rAbe oerGinty plan [RCPJ Grx}.
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(8)

Commission that Siutioco'e analysis of the word "armgenvent"
to infer a relationahip with the duratian of the contrect is not
consisbent with the plain nwatdng of the clauee; rather, the
provision relied m by Sunoco considers the daration of the
agxeeatient outside of the seope of an "aznngeanent."
Acmrdirig to TA, under Sunoco's irtterpdvtatlait, the word
"arrangement" would override the rernainder of the e]ause.
Furdermore, TB points out ttiat Sunoco failed to entend Its
contract as part af the RSP Caee.

In our order, we aEetlwdically analyzed the terma of the 1999
Service Agreement and neasozted tha#, within the context of the
comparable facility price provisdon, the duration or "teim" of
the contract is refrcred to separaMy fran the "temre arid
conditions of the arrangenwent." 1'Mis, we conciuded that abe
comparable facility price provision was applicable to
provisions of the contnatt othet than the duration of the
contract. 9unaco has raised nothing on reheering that we did
not already consider In our order. Therefore, we find that
Sunoco's firat groand for rehearing se without merit and should
be denied.

(9) in its second grouad Eoi relyearing, Sunorn maintaine that the
order ia unjuet and unlawful to the exbent it finds the
comparable facility prica provision in the 1999 Service
Agreement ambiguous and igcwres TGs actiarre when TS
inDerpneted the virtually identical dause itt the first agteeitwt
entered in to between Sunoco and T8 (the 1996 Sun
Agntement) to require t6at Sunoco exiend the eontnut to the
same termination date as the 1996 8P Agreement. Swioco
points out that, whm Sunoco and TB were negotiatrttg the 1999
Service Agreement, interned cocreepondence at 'i'S indicated
that TB was required under the comparable faci8ty prlce
provision of the 1996 Sun Agreement to make available the
provisions of the 1996 8P Ag►+eemenR, iacluding the acbension
of the agreement to 3006. Fusftr'rmore, Snnoco submits tiW
the language In the applieatlon filed at the Commission
requesting approval of the 1999 Service Agrsement suppox a its
position that, due to the comparable facility price pmvision in
the 1996 Sun Agramenq Sunoco could uae any other
agreement that TB provided to another customer.

00C'U^^U
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(10) TB disagrees with Sunoco's asserHon in its second ground fox
reheating that the Comnniesior► found the cornparabie facility
price provision to be ambiguous. However, even if the
Commission had faund the clause to be ambigaous, the
Commission camsidered and rejected each of Sunoco's
arguments nelating to ft partia' past oanduct and
appropriately found that the inbernal aacrespondecxe at TB did
not override the plain terms of the 1999 Serviee Agreement.

(11) As we stated In owr order, Smwcv would have us rely on TB's
conduct and filirtgs to determine the nreaning of the
coanparab2e facility price provisiaxL However, we car►ciuded
that it is more appropriats to focus our examination on the
language contained in the contrack Contrary to Snnoco's
inference, the Commission did rm find that the 1999 Serviee
Agreement was ambiguorst. Therefone, we fnvd that Sunoca's
second gFaund for rehearing is wtthout merit and shorild be
denied.

(12) Sunoco asserts, as its third ground for rahearing, that the order
is ur4ust and unlawful because it did not recognize Suroco's
extension of tto duration of the 1999 Service Agreement undet
the comparabk facility prlce proviadon on the grouads that
Sunoco did not previously elect to apply to extend its contract
pursuant to the RSP Caac2 and ttte RCP Caat. Swupoo points
out that it was not a party to t2+cee caees and that it did not
receive notice of the need to elect to extend it8 casrtract.

(13) T$ notes that, in light of the fact that the Comcnission
determined in its order that the comparable facility price
pxovision did not affect the duration of tlw contracy Sunocds
third ground for rehearing is irrelevant. Furdhertnore, T8
explains that Sunoco is a sophisticatied energy consmner, which
employs experts responsible for Punchasing etectiidty, and
Sunoco received the exact same notice and opportunity to
extend its contract as BP did. Accouding to 7`$, Sunoco has
offered no evidease of why it waited years after the effective
dates of the RSP and RCP to eol(aterslly attack the terudnation

-4-

In rLa Mntkr of the AyyNaadon of Ohio EAiron eaurpaP% T*eleoedma EtGCr,ic Rtewiie.ft r.o,%pmy Knd zire
roledn Edisox Comryany for Autbority to Caotinve mrd Maft CataW Reguk" Aamimting PrxNcw wa
Pmadrim for Tmf Appra,rtG mrd Eo Es6&W Kdu and Olher Owrgw IAekyft Feguladory 7hapolloa
Qmges Follmuing fhe Marirt Deaeioprasnt Pala4 Caee Nos. "44-E1-ATA, at sL, Oplnfon aad Ordc
Qune 9, 7A04) (rate otability plan [RSP) fius).
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date approved in the RCP Cass. Pinally, TB nobes that the
Commission righfly po{nted out, in ib order, that the exiension
of the BP contract to December 31, 2008, occurred pursuant to
the terms of the RCP Csse azbd the 1996 BP Agreement was not
changed in any way to allow for t1Us ex6ersion.

(14) As we pointed out in our order, Sunoco extendded its contract as
part of the BTP Case,9 which is the predeceasnr to the RSP Caw
and the RCP Case. With thie In adnd, as weA as the fsct that
Sunocn is a large energy consvairr, which employs experb
respordible fee ptiu+ctiasing its power, tt is hard to beBeve that
Sunoco was unaware of the import of the RSP Case and the
RCP Case. Other large energy consumas followed the RSP
Caw arui the RCP Caw and took the risk to extend thdr
contracts in aocordance with those cases at a time when today's
market prices were unknowa. Thus, to a[law Sanoco to
co[latecaliy attack our decisions in those cases at this late date,
now that market prices are a known factor, could, be viewed as
providing 9wcwco with an unfair comnpetiHve advantage.
Aeoordingly, we conclude that Sunoco's 8urd gnound for
rehearing is without merit and should be denied.

(15) In its fourth ground for rehearing, Sunoco states that the oder
Is nxtijnsc and unlawfnl because It fotmd "t Bnnoco's
imocation of the comparable facility price provision to extend
the termination date af the contract was an attempt to
collaterally attack the Commiss[on's decisivns in the RSP Caw
and the RCP Caee. According to Sunoco, the comparable
facility price provision provides that "if.the'favored' party is
afforded an advantage by the grantor, through whatever
means, the other party must be granted the Batne." Snnooo
further argues that the comparable faaility price provision "is a
separate and independent right that exists apart frwn anythin8
Smwco did or did not do in the RSP c.ase."

(16) tOnce again, TB asserts that Sun4co's foarH ► ground for
rehcaring is arelevant, because the Cammission determined In
its order that the comparable faciUty price pxovision did not
affect the duration of the contract Howwer, even if the

-5-

In the Matter af the Appircation of FYnt Fm►gq eorp. on sthnt/o/oMo F.dieon cwupany, Thr eleodm,d FJeeMe
Irlxn,inafing Cnmpany and The rok+do E&m Caufmny fn. Apy,arol aj zlr;. 7hmifiox Ptom aut fi.
Autlmr&aNon to [nlfut 71,artaitioK Raremrery Caee Noa. 99-1212-BIr61T, et el., Opinion aed Otder Quly 19,
2000) (electlc Iraroitlon pLn [ETP) Caes).
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Commieston had riot found ag,afnat 9unoco. on ttds point, TB
believes that Sunoco's argument on this grourui would fail,
because Sunaco's argument depends upon the establishment of
the termination date of the 1996 BP Agreement, which carmot
be deternnined without refermce to the RSP Case and the RCP
Coe. Tfi submits that Sunoco canrwt, on the one hand, re]y on
the C.ommission's orders in those cases and then, on the otl ►er
hand, argue that the practical effects of the orders must be
igc►ored•

(17) The Commission agrees with TS that Sunoco• cannot bave ft
both ways; it can not say that the comparable facility prios
provision is separafie and iadependent from the RSP Caee and
the RCP Caas and thez► turn around and seek to bene6t from tlie
fact that; by. vIrlue of the RSP Gras and the RCP Case, BP was
able to extehd the termination date of its contract to Deeenber
31, 2008. Therefore, upon consideration of Sunoco's final
ground for rehearing, we find that it Is without merit and
should be denied.

OR

It is, therefore,

ORDERED, That Sunoco's application for rehearing be denied. It is, further,

-6-
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ORDERED, That copiea of the entry on rehearing be sa'ved upon aIl interesbed
persons of record in this case.

THB PUBLIC COtvIIVI1561ON OF OHIO,TPTMS

Alan R. Sclhn'ber, Chairman

Paul A. Centolella

Valerie A. Lemmie

CMTP/vrm

Entered in the Journal

AO'R- 15 20M

Rerme J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILYTIHS COMMISSION OF OHIO

In the Matter of the.Con+plaint of Sunoco, )
hu. (RBcM), )

)
Complainattt, )

)
v. ) Case No. 0r7-1255-ELrC'SB

)
The Toledo Edison Company, )

^
Respondent )

CONCURRING OPINION Op QOMML'sONER PAUL A. CEMLSLLA

I concur In the resuit of the Commiashm's Entry on Iteheating. hn my view, the
most favored nation clause in Sunoco's contract both extended to Sunaco a tia ►e Wnibed
option, cons1stent with RSP case, to extend its agneement aed inrluded an impiied duty for
Toledo Bdiscm to provide timely notice to Sunaco in June 2004 of ttue opparhutity to
extend the coatract. A tera► that places aolely on the party with most favoied nation
pxotection the obligation to determi'ne what optiotre are being of[ered to ottmrs with
comparable contzacts would prrovide hollow probec4ion to the party that had secured such
rights. Nonetheless, in the abeence of evidenoe that Sunoco in fect lacked notice of its
option to extend the ag•eement, I find that the compiainant has not caried its butden of
proof in this case.

Pa A ntoIella

©'0p04S



BOEHM, KURTZ & LOWRY
ATroRNEYS AT LAW
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C'QJCQiNA17, OFIIO 4f3ai
T6Lt3pEidl4! (!U) 42182lS

T'E7.HOOPIBR (513) 411•1764

VIA OVEHHIIGHT MAII.

Msroh 18, 2009

Public Utilities Commission of Ohio
PUCO Docketing
180 E. Broad Street,13° Floor
Columbus, Ohio 43266-0573

Re: 07-1255-EL-CSS

2:

t06lMAR 19 AM 9:43

PUCO

Dear Sir/Madanx

Please find onclosod an original and twelve (12) copies of SUNOCO INC.'s (RdtM) APPLICATION
FOR ltEHEA[tING filed in the aboveqefaencod oase.

Copies have been served on all parties of record. Please place this dooumeat of file.

Respectfully yours,

David F. Boehrn, Esq.
BOEHM, KURTZ & LOWRY

opeM..
eow.
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BEFORE
THE Pi1BLIC UTQ,iTIFS COMMI.SSION OF Obio

•in The Matter of The Complaint Of
Sunocu Lm. (RBtM)

V.

The Toledo Edison Company

COINPLAIINANT, :

: CaseNo.07-1255-EL-CSS

RI;SPUNDENT.

SUNOCO9 INC.'3 (R&M) APPLICATION FOR REHEARING

Stmoco, Inc. (RBcM) ("Sunoco") seeks rehearing of the Commission's Opipion aoa Chder of

Febeuecy 19, 2009 in this matter ("Ordac') md submits that the Order is unlawfiil, imteaeoosble and an

abuse of diacration in the followin* padiculatw:

1 The Order is unjust and unlawtitl in that it finds tUat the "Comparable Faciity Ptice Protection"
(]x.minattez "MFN clause") of the 1999 Agreemont betwxn Toledo Edison Compaoy ("Toledo
Edison') and Sunoco only allowed Sunoco to Invoke the psovision to oMain a prloe for powm
from Toledo Edison ident'tcal. to that in the Agroememt betwoem BP Oil Compeay ("BP") sod
Toledo Edison^, and did not allow It to invoke t41e MFN olause to eLboad ehe dataflon of the
contract to make it ideatical to the BP Agra.menL

2. The Order is tmjust and onlawfiil in that to the ax0ent that the Commission finds the MFN olsnee
of fhe 1999 Agmememt wiih Toledo Edison ambiguoas, it ipom Toledo F.disnn'a acdons,
wosds, filings and eondact In interpreting tLe vifitally identical MFN claa9e in the 1996
predecesaor coniract betwern Snnaoo aod Toledo Edison, to not only allow, but nqtnme, Sunoeo
to extend thet contract to the satpe termination date as tha BP Agteemeat.

' It vrae eOreed by 16e Pautke and Ewmd by t6s Cammimim tihst tlr BP OH Coaopaay ro8otty is a"Compwabk FMdliq+' ptlhln dw
maoid{ of tlw 1996 md 1999 Savke A4reemeM beleemt Suoooo and Toledo @dieaa.

1
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3. The Order is wijust and unlswfut in that it rcfasas to nccogoiae Stmooo's actensiom af the
duration of its contract under the MEN clause on the gioua ►ds that Sunoco did not previously
elect to apply to axtend ita contract pursiant to a Stipnlation in csses to which it was aot a perty .
(the RSP and RCP cases), and which, by their sub,jeot matta, gave no notice that waUvA
axtensions were or could be a subjoct of those cLsaa and in which Tolodo Edison pve no 63nt of
an option or election to extend contraota.

4. The Order is unjust and nnlawAil in finding thst Snnoco's invocaaon of the MFNN clause to
cxtend the dmation of its conlract to the seme tam as the BP Apvemeit waa an attanpt to
"collateralry affack oLr dects7owu in the $SP Caae and the $CP Cm" aod deciding against
Sunoco on that basis.

RespectLiil1Y sulmitbed.

Darnd F. Boehm, Esq.
HOEM KURTZ & LOWRY
36 Ead Seveath Stseet, Suite 1510
Cincinas<i, Ohio 45202
Ph: (513) 421 2255 Faa: (513) 421-2764
&Mail: dboehmra)BKLlaw6rm.oom

COUNSEL FOR BUNOCO9 INC. (R&M)
14lnrcb 18, 2009

2
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MEMORANDUM IN SUPPORT

1. The Order R unjust and tul*vt4l in that it naa thit Ihe lYIM deaee of the 1999
Agreemcnt between Toledo Edison and Snnoco only sIlowed Snueo to iivabe tle
provision to obWn n prke tor power fron Teledo Ediaon iderUcal to trbt bi the
Agreement between BP ud Tokdo Ediron, and did not allow 1t to lavelre the M'11T claw
to ez<end the daratioi of the coitnd to nate itldendicel to tte BP Agreement.

While the caption of the MFN cleusa only refraa to compamble pice pmbeotion, the tert of the

section clearly goes much fuMher. The langaage dates in part tbat if Toledo Edisan 'providea an

arrm^emera rater or c7xrrges which Is or map be tn A*ct at aqy tlms durJrtg the term qj thtt

agreement, to a Con►parable Facili{y wit7ifn tts certfJPed tenltory, then the Curtoarer wiTl haw the rig*

to utiNae that rar arateme►v rates or chargesfor fts FactTl4y". (P.mphesis added). Obviously the concept

of price compmability is addoessed in the term "rates or cle®gea". "Arrangemerd" goes much 8afber

however. If "ratea" and "charges" meant tb.e same as "arrangements" the lettarar would be mete

sarplusage. But the last sentedae of 3ection 9.2 shows elearly that this ia not so, 6or it peovides as

follows: "The customer must comply with aa orher ternrs ond condlrlaraof the wranaemnu tnclaaft

Jtrn+ and interruptible lacd charactertcttcs/condUtons " (Bmpbasis added). if an arrangemeat }us tecros

and conditions including Srm aad interruptfble load chatacteristics/condidon4 it obviously does not

merely mean price.

The term "arraqgemenP' as found ia ORC 4905.31 is not definad, howmver ORC 4905.16 sheds .

some lig6t on its meeniag. In that Section "arrangameal" is used syooRymously with "conAmct.° and

"agreenent," and it is also used as a genecsl term tbet enoompasses many forms of ag[aemente.

ORC 4905.16 sfatea:

..TVhen and as required by the public uNtities commission, every public utlllry shaR Jlle
with it a copy of any conoxw. -ergreement or arranipenrerM in wriBn& with any other
public utilfty relating 3n arry wap to the conctbs+cttog marr+tenmce, or ure of tls plmaf or
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property, or to any servioe, ratg or charge.

Unless otherwise ordered by the commiWon each telephone compavey sIwJIfle with the
commfssion a copy of any contract amement eote, bond or other arranaceneent enrered
tnto with any telephone nimeagemeM service or yperatln8 aongaqy " (Emphasis added)

The ORC's use of the phmw "or other arrangeneent' means that "contraets, agreements, mtes

and bonds" end other similat devices am all considered tsypea of "arraWerdnM" The word

"anangement" is used as a aatalrall for any ageeement between t'wo partiea meoMorialized in weitiog.

In Lake Erie Power & L. Co. Y. Tellina-Belle Vesnnn Co.. 57 Oldo App. 467,14 NB.2d 947

(1937) the Court consideied CiC §614-17, the prodeces®or of eiuront ORC 4905.15(E) and eoaeluded

that a special conhact is an "arnauegemenP' undeQ the atalu0e. The Court stated that a"jcjamiract

whereby a public utitily agrees to fm nesh electrlcfry to a eu4tomer for ten-years at rates provtded in the

schedu/e of rates fRed or thereqJter to be fJTed with the Publtc Ultlities Commmfssfon ts an 'airm+genent'

within the meaning of that ferm as used in Seetlon 614-17, General Code, detaiLt of which nprst be f iled

with and approved by the Commlaslon bf/'ore it is la►AL " 57 Ohio App. at 467.

The term "arrangement" cleasly eocwmpaseee all the taxme and oonditions of an agi+aemet ►t with

the uttlity. Section 9.2, as used above, meens that Sunoco may require Toledo Edlson to olfa It the

endre Weoment with BP moludiug au ather terms and eonditions, inchtding specifically (but not by

way of limitation) finn and intenvpkible load charscterisdos. $at also including the taam or leogth of

the contract.

4
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2. The Order I. unjust and un4whl in tbat to the eztent that tLe Comiosisaion fledr the MFN
clause of the 1999 Agreeamt wit5 Tolado Ediaon ambigoors, it iporm Toledo's Lgon't
acdoss, words, fiNugs and coadaet In interpraft ttia virtnalb idatkd lYtP'N ebuve In the
1996 predecessor contixct betweet Snuoco and Toledo Edhon, to not oxV allow, but
reqnire; Sunoco to euend That contraet to the sam termiaados dats aa tbe B? Ap+eeme+at.

The conhaot histay of the relationsldp becween Sumoo and Toledo Bdiaea and BP and Toledo

Edison con$mos preeisely Snnooo'a interpetatioa of the plein laaguage of the MFN olaase of the 1999

Agreemeot provision, bnt to the exteat that tbe Commisslon 5ads the landaelpe av.►bi4nons or aucleu,

Toledo Edison's iutelpsefation of a prior idmtical MFN clause must be considered. The fiest conkaot

between Sunoco and Toledo Edison also oomtairued a MFN otause idmtical in all imporfanrt respeets to

Soction 9 of the 1999 Ap+eomant This first oontraot, dated Jufly 1, 1996 (Stip. B'x. A) had a Seotion 10

with laegua8e ideatical in every respeat to the 1999 Agieemeea, except tbat the last sent+eooe in Seotion

10.2 contained the additional words nndeslined below: °The exwomer nucst onmply with all ae1w rernis

and conditions ofthe arra»gen+ent incbedng,Jirm and GeterrupHble load chmacterlsMos/comktioar^ Mu

or ch^ " The difference is obviously not a disdnction. Tho above seatenoe varies fi+om Secllon 9.2

of the 1999 Agroeinent only in repeating "rates or chiuge" from the first seutance of Section 10.2.

This is vay sign{fcant in that it was this comparability langoage wbioh was repealedly invoked

by Toledo Edisoa to oatline Sunooo's ri81b and optioos in the neRotiations wiih Tolado Edison which

led up to the 1999 AgreamonG When Sunooo aod Toledo Edisaa were negodadng the 1999 ASreemeot,

David Blanly First Eaatgy Managea of the Rate Deparimeat oirtliaed " oW or Sm OA" in a Ootobes

23,1998 confidentlal meemasandnm which said thet Toledo Edison "fs requined' wndrs the MFN claase

(i.e., the Compsrable Facility Price Provision) of the 1996 Adraement to make available to Sunooo "the

provisiona of the BP agreeinenP". (Stip. Ex. C, p. 1). Far from defift tlw requirameAR as only

extending to the matter of priae, the memo noted that thia "would provlde firm power" but would
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"require Srm to extend the contract to 2006^" (Stip. Ex. C, p. 1). Here in the very words of Toledo

Edison it is clear that the MFN olauso not only gllM Sunoco to utilize the ptkxs in the BP con4ract, bnt

it VMWM it to utiliu or agroe to an extensian of the lego of tiw underlvioa oontreot to matoh the term

of BP's arrangement.

A subsequent confidential memorandnm by Mr. Blank on Novamber 17, 1998 (Sdp. Bt. D)

repests the smne idea in psragraph 1 as it discnsses Sunoco's options again:

"1. Convert contract tojjrm power per niastfavored nationr claaeA we widerstand Swt
hcw not been Interested In this in the parsR cutng among other tldw concerns about the
extensfon of the term to 200Q

While Sunoco initielly resisted the idea of firming up its power supply by invokiog the IvIFN

clause of the 1996 Agreement hecanse it would be required to extend the contract nnti12a06y Sunooo

and Toledo Edison ultimately entered inbo the 1999 Agroemeat which did exectly that.

71x 1999 Ageeernent was filod for approval with the Commisaion in Case M. 94-0679-BL-

AEC. The Application (Stip. Ex. E) states as follows:

"The Company and the Cwstoneer previouvly entered into an agreemnt on July 1, 1996
which was approved by the Public IRtJfetes Commtsston of Oldo In Case No. 96-656 ltiE-
AW This prevtous e¢reemext contatned a nsoviaton " allowed the CastoMer dte rteht
to uttlize am+ otlier aSrsemerqha ► the Comnonv oravtded toawthy curtam tbW
aaaUfie.v as a comonrabte {acifitv wttAtn the Comn, anv's servtce territorv " (Fmphasis
added).

On the very first page of the 1999 Agreement is contained the following: "MREAS, the

custonur desires to purchase the Jirm power for its FacflTty subfect to dbe Comparable FactNty Prdce

Protectfon in the Prior.fgreement; and... ".

6

CION) r'c!



Toledo Ediaon's actions, words, filings and eortduot oomcerning the meening of the MSN claase

of the 1996 AgFeement con6rm and reinforoe Smnooa's interpretdioa of its righte under the virhtalty

identical plain langus8e of the MF1J clause in the 1999 Agreement. Toledo Edison, as it tepeatedty

maintained in the negotiations leeding to the 1999 Agceameut, was obi4ated by ihe MFN aleiae to

allow Su^wr,o to utiUza the ternns and cmmditiona of any arrangemeat belweas Toledo Edisoat nd a

eomparable facility. which is or may be in effect at aqy time durft tbe tam of SunorA'a 1999

AgnCmeat with Toledo Edison The actioos„ wonls, 81inp and conduct of Toledo F.dison show okaiiy

that the obligation don not, as esrlier maintained by Toledo Edison, only apply to mattms of prTce.

Toledo Edison indeed insisted that the MFN clause, when invnked, not only permitled, but required

Sunocxi to extaid the length of tb.e 1996 Ap+oement to make it idontical to the BP Aproemamt. Cleady

this is also Itae of the MFN ciause of the 1999 Aaroemeat that ia ita viRael twin. Sunoeo merly asks

the PUCO to order Toledo Edison to do thet wbich it did of its own volidon in 1999. Indeed it aska the

Commission to order Toledo Edison to do tlwt wLich Toledo Edisom insisted it nrast do in 1999 - to

bonor the MFN clausa.

The Order is n$juet and rnlawBrl ia that lt rehsea to recognlae Swnoea's ezteuloo of tbe
duration of Its contraet under the MFN clause oa Ihe grounds that Sanooo did not
prevleualy elect to apply to extend ib contract pursuaet to a Stipulreion in cuar to wbieb It
was not a parf} (the BSP and RCP cues), and wbkh, by their subJect matar, gane no
notke that contract eztensione wore or eoild be a awbjeet of thoee cam and I. whicb
Tolado Edbon gave no htnt of ao elecdon to extend aontractL

The Order stetes, "The Commisslon la xot awarx of wlry Swenco woitsd rartll now to allege tbs

applfcabillty of the most fawored naHon clause to tBs terminattoA date qf the contract Semoco wat gtven

the aame opporJunity to e.xtend its contnaet purswtnt to 1he R5P Care as BP was giveir; however, Sunoco

did not axtend tts coruraci. " '9Vhile Simooo believes this assamption or canelusion has no beariad on its
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rights under the 1999 Agreement, it must again call the Commission's attenti.on to tha fact thpt Sunoco

was not in the RSP case. Sunoco ww not a signatory to the Stipulation in the RSP case. Suieuco, like

everyone else, did not receive a notice from Toledo Edison that it had any eleetion to extend its oontaat.

It did not know that buried in a 52-page deoision in a case it had not intarvened in, it was required to

malee an election. If it hsd reoeived notice of the need to "eled" to extend, as it hed in the ETP case (99-

1212-EL-ETP), it would have elected to extend, as it did in the ETP esse. Toledo Edisast's compbtdy

disingenuous assertions that this failwe to eleot was some cunning matkct hedge or "do ove?' are

delibaiataly deceptive. Only thc signatorles to the Stipulation in the RSP we.ce supposed to know they

had an option to extend, that is why there was no notice.

4. The Order is wnjast and anlawthl in 6ndmg that Sunoco'a mvocation of the MF'N claase to
extend the duration of its cantract to the same term as the BZ' Agreeinent was oa attetipt to
"eoldaterolly Qtlact oxr decfsionc 6e the RSP Care exd tllrs RCP Care" and decidinE againat
Snnoco In that case on that basis.

Nothing in the Order in PUCO Case No. 05-1125-EL-ATA, the RCP case, elimiasOOd diractly or

by inferenoe the MFN clause in Sanoco's 1999 Agceement. According to Toledo Edison, the dste the

Sunoco contract was set to expire by Commission Order wae Febsuary 2008, and it would heva thus

expired had Sunoco not invoked the MFN clause in the 1999 Agroeme,nt. (It also would have expirod

had BP not extended its contraot). The seme would have been troe had not Sunooo invoked the M6'N

clause in the 1996 Agreement to obtain the 1999 Agreement. The Commission Order approving the

1996 Agreement including its original Jone 2003 temiiaation date was an order of no lea vefidity than

the PUCO's oider in the RCP case. But the 1996 temuinstion date and the alleged Febcuary 2008

tennination date were and are both subject to Sunooo's invocation of the MFN clause. Toledo Edison

explicitly recognized as much when it extended the tesm of the 1996 contract stating in the confidentiat

memoranda of Vice Ptesident David Blank aod the Application filed in that casa that Sunoco had the
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right under the MFN clause of the 1996 Agreement to obtain an extension. The principle of that olause

- that whatever is given to one refinery, for whatever reason and however obtained, must be aoeoriled to

the other - is not, and was not chaaged by any Commission otder in any case. A MFN olause, by

definition, provides that if tle "favared' party is afforded an advantap by the gtantnr, throogh whatever

meaos, the other party must be granted the same. Toledo Edisan's argument would render that provision

meaningless. Toledo Edison's intecpretadon is that if BP obtains an advantage Erom Toledo Edison and

Sunoco did not, Sunoco is out of luck, unless it is able to also obtain that advantage without invoking a

MFN claose. Toledo Edison is saying, "you dldn'r get the sarae advamtage in the swiee way and at tAa

same thne as BP and therefore you can't get it tTirono the MFN." Wtiat purpose does the MFN elauaa

serve as thos constraed7

This Complaint does not collaterally attack arrythiag. Tlm MFN clause is a separate and

independent right that exists apart from anything Sunooo did or did not do in the RSP case. Tbe[e Laa

been no application to the PUCO to abrogete the MFN claase in the 1999 Agreement. 'lheae has been

no evidence or testimony to support such a move. So long as the MFN clause stands, Sanneo 6as the

right to invoke it.
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CONCLUSION

Based upon the stipulated vaoord ffial in this caro and upon the briet§ and the laws of the Stabe of

Ohio, the Commission should revecse its Febnmry 19, 2009 Order in this case and conclude that Siawco

has met its burden of proof In establishing that Toledo Edison should bave honozed 3unoco's imrocation

of the MFN clause of its 1999 Agreeaant with Toledo Edison to extend tlue 1999 Agteaoncnt and all of

its terms and conditions antil December 31, 2008 and that the money escrowed by Toledo Edison and

8unoco on condition of its Order, currently in the amount of $13,311,045.60 be paid ovea to Sunoco.

Respectfulty submitted,

David F. Boehm, Esq.
BOEHM, KURTZ & LOWRY
36 Fast Seventh Street, Suite 1510
Cincinnati, Ohio 45202
Ph: (513) 421-2255 Fax: (513) 421-2764
E-Mail:

COUNSEL FOR StUNOCO, INC. (R&M)
March 18, 2009
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4905.03 Public utility company definitions.

As used in this chapter:

(A) Any person, firm, copartnership, voluntary association, joint-stock association, company, or
corporatlon, wherever organized or Incorporated, is:

(1) A telegraph company, when engaged In the business of transmitting telegraphlc messages to,
from, through, or In this state;

(2) A telephone company, when engaged In the business of transmitting telephonic messages to, from,
through, or In this state and as such is a common carrier;

(3) A motor transportation company, when engaged in the business of carrying and transporting
persons or property or the business of providing or furnishing such transportation service, for hire, in
or by motor-propelled vehicles of any kind, Inciuding trailers, for the public in general, over any public
street, road, or highway In this state, except as provided In section 4921.02 of the Revlsed Code;

(4) An eiectric light company, when engaged in the business of supplying electricity for light, heat, or
power purposes to consumers within this state, Including supplying eiectrlc transmission service for
electricity delivered to consumers in this state, but excluding a regional transmission organlzation
approved by the federal energy regulatory commission;

(5) A gas company, when engaged in the business of supplying artlflclai gas for lighting, power, or
heating purposes to consumers within this state or when engaged in the business of supplying artificial
gas to gas companles or to natural gas companles within this state, but a producer engaged in
supplying to one or more gas or natural gas companies, only such artiflclal gas as Is manufactured by
that producer as a by-product of some other process in which the producer Is primarlly engaged within
this state Is not thereby a gas company. All rates, rentals, tolls, schedules, charges of any kind, or
agreements between any gas company and any other gas company or any natural gas company
providing for the supplying of artificial gas and for compensation for the same are subject to the
lurisdiction of the public utllities commisslon.

(6) A natural gas company, when engaged In the business of suppiying natural gas for Ilghting, power,
or heating purposes to consumers within this state. Notwithstanding the above, neither the delivery
nor sale of Ohio-produced natural gas by a producer or gatherer under a publlc utilltles commission-
ordered exemption, adopted before, as to producers, or after, as to producers or gatherers, January 1,
1996, or the delivery or sale of Ohio-produced natural gas by a producer or gatherer of Ohio-produced
natural gas, either to a lessor under an oil and gas lease of the land on which the producer's drilling
unit Is located, or the grantor incldent to a right-of-way or easement to the producer or gatherer, shall
cause the producer or gatherer to be a natural gas company for the purposes of thls section.

All rates, rentals, toils, scheduies, charges of any kind, or agreements between a natural gas company
and other natural gas companies or gas companies providing for the supply of natural gas and for
compensation for the same are subject to the jurisdiction of the public utllities commission. The
commission, upon application made to It, may relieve any producer or gatherer of natural gas, defined
in this section as a gas company or a natural gas company, of compliance with the obligations Imposed
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by this chapter and Chapters 4901., 4903., 4907., 4909., 4921., and 4923. of the Revised Code, so
long as the producer or gatherer Is not affliiated with or under the control of a gas company or a
natural gas company engaged in the transportation or distribution of natural gas, or so long as the
producer or gatherer does not engage In the distribution of natural gas to consumers.

Nothing in division (A)(6) of this section limits the authority of the commission to enforce sections
4905.90 to 4905.96 of the Revised Code.

(7) A pipe-line company, when engaged in the business of transporting natural gas, oil, or coal or its
derivatives through pipes or tubing, either wholly or partly within this state;

(8) A water-works company, when engaged In the business of supplying water through pipes or tubing,
or in a simiiar manner, to consumers within this state;

(9) A heating or cooling company, when engaged in the business of supplying water, steam, or air
through pipes or tubing to consumers within this state for heating or cooling purposes;

(10) A messenger company, when engaged in the business of supplying messengers for any purpose;

(11) A street railway company, when engaged In the business of operating as a common carrier, a
railway, wholly or partly within this state, with one or more tracks upon, aiong, above, or below any
public road, street, alleyway, or ground, within any municipal corporation, operated by any motive
power other than steam and not a part of an Interurban raiiroad, whether the railway is termed street,
inclined-piane, eievated, or underground railway;

(12) A suburban railroad company, when engaged in the business of operating as a common carrier,
whether wholly or partially within this state, a part of a street railway constructed or extended beyond
the Ilmits of a municipal corporation, and not a part of an Interurban railroad;

(13) An Interurban railroad company, when engaged In the business of operating a railroad, wholly or
partially within this state, with one or more tracks from one municipal corporation or point In this state
to another municipal corporation or point In this state, whether constructed upon the public highways
or upon private rights-of-way, outside of municipal corporations, using eiectricity or other motive
power than steam power for the transportation of passengers, packages, express matter, United
States mail, baggage, and freight. Such an interurban railroad company Is included In the term
"rallroad" as used In section 4907.02 of the Revised Code.

(14) A sewage disposal system company, when engaged In the business of sewage disposal services
through pipes or tubing, and treatment works, or In a similar manner, within this state.

(8) "Motor-propelled vehicle" means any automoblle, automobile truck, motor bus, or any other self-
propelled vehicle not operated or driven upon flxed raiis or tracks.

Effective Date: 01-01-2001
(30©059
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4905.31 Reasonable arrangements allowed - variable
rate.

Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., 4927., 4928., and 4929. of the Revised
Code do not prohibit a public utility from filing a schedule or establishing or entering into any
reasonable arrangement with another public utility or with one or more of Its customers, consumers, or
employees, and do not prohibit a mercantlle customer of an electric distributlon utility as those terms
are defined in section 4928.01 of the Revised Code or a group of those customers from establishing a
reasonable arrangement with that utility or another public utility electric Iight company, providing for
any of the following:

(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, Including variations in rates based upon stipuiated variations In cost as
provided in the schedule or arrangement.

(C) A minlmum charge for service to be rendered unless such minimum charge is made or prohibited
by the terms of the franchise, grant, or ordinance under which such public utiiity Is operated;

(D) A ciassiflcation of service based upon the quantity used, the time when used, the purpose for
which used, the duration of use, and any other reasonabie consideration;

(E) Any other flnancial device that may be practicable or advantageous to the parties Interested. In the
case of a schedule or arrangement concerning a pubilc utility electric Iight company, such other
financial device may Indude a device to recover costs Incurred in conjunction with any economic
development and job retention program of the utility within Its certified territory, Including recovery of
revenue foregone as a resuit of any such program; any development and Implementation of peak
demand reduction and energy efficiency programs under section 4928.66 of the Revised Code; any
acquisition and deployment of advanced metering, Including the costs of any meters prematurely
retired as a result of the advanced metering Implementation; and compliance with any govemment
mandate.

No such schedule or arrangement is lawful unless It Is f11ed with and approved by the commission
pursuant to an appllcation that Is submitted by the public utllity or the mercantile customer or group of
mercantile customers of an eiectric distribution utlllty and Is posted on the commission's docketing
information system and Is accesslbie through the Intemet.

Every such public utllity is required to conform its schedules of rates, tolls, and charges to such
arrangement, sliding scaie, ciassiflcatlon, or other device, and where variabie rates are provided for In
any such schedule or arrangement, the cost data or factors upon which such rates are based and fixed
shall be flled with the commission in such form and at such times as the commission directs.

Every such schedule or reasonable arrangement shall be under the supervision and regulation of the
commission, and Is subject to change, aiteration, or modification by the commission.

Effective Date: 10-29-1993; 2008 SB221 07-31-2008
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4933.81 Certifled territories for electric suppliers
deflnitions.

As used in sectlons 4933.81 to 4933.90 of the Revised Code:

(A) "Electric suppller" means any electric light company as defined In section 4905.03 of the Revised
Code, Includfng electric Iight companies organized as nonprofit corporations, but not including
municipal corporations or other units of local government that provide electric service.

(B) "Adequate facilitles" means distribution lines or facilitles having sufficient capaclty to meet the
maximum estimated electric servk:e requirements of its existing customers and of any new customer
occurring during the year following the commencement of permanent efectric servlce, and to assure all
such customers of reasonable contlnuity and quality of service. Distribution facllitles and lines of an
electric supplier shall be considered "adequate facillties" If such supplier offers to undertake to make its
distribution facllities and Ilnes meet such service requirements and, in the determination of the public
utllities commission, can do so within a reasonable time.

(C) "Distrlbution ilne" means any electric line that Is being or has been used primarily to provide
electric service directly to electric load centers by the owner of such line.

(D) "Existing distribution Iine" means any distribution Ilne of an electric supplier which was in existence
on ]anuary 1, 1977, or under construction on that date.

(E) "Electric load center" means all the electric-consuming facilities of any type or character owned,
occupied, controlled, or used by a person at a single locatlon which faciilties have been, are, or wlll be
connected to and served at a metered point of delivery and to which electric service has been, Is, or
wlll be rendered.

(F) "Electric service" means retail electric service fumished to an electric load center for ultimate
consumption, but exciudes furnishing electric power or energy at wholesale for resale. In the case of a
for-profit electric supplier and beginning on the starting date of competitive retail electric service as
defined In section 4928.01 of the Revised Code, "electric service" also excludes a competitive retail
electric service. In the case of a not-for-profit electric supplier and beginning on that starting date,
"electric service" also excludes any service component of competitive retail electric service that is
specified In an Irrevocable flling the electric supplier makes with the public utilities commission for
informational purposes only to eliminate permanently Its certified territory under sections 4933.81 to
4933.90 of the Revised Code as to that service component. The filing shall specify the date on which
such terrltory is so eliminated. Notwithstanding division (B) of section 4928.01 of the Revised Code,
such a service component may Include retail ancillary, metering, or billing and collection service
Irrespective of whether that service component has or has not been declared competitive under section
4928.04 of the Revised Code. Upon receipt of the flling by the commission, the not-for-proflt electric
supplier's certified territory shall be eliminated permanently as to the service component specified in
the flling as of the date specified In the flling. As used In this division, "competitive retail electric
service" and "retall electric service" have the same meanings as in section 4928.01 of the Revised
Code.
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(G) "Certifled territory" means a geographical area the boundaries of which have been established
pursuant to sections 4933.81 to 4933.90 of the Revised Code within which an electric supplier Is
authorized and required to provide electric service.

(H) "Other unit of local government" means any governmental unit or body that may come into
existence after 7uly 12, 1978, with powers and authority similar to those of a municipal corporatlon, or
that is created to replace or exercise the relevant powers of any one or more municipal corporations.

Effective Date: 10-05-1999
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