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I. STATEMENT OF THE CASE AND FACTS

This case is about regulatory authorization to construct a new electric

transmission line. The regulatory agency in question - The Ohio Power Siting Board -

and the affected electric utility companies - American Transmission Systems, Inc.

("ATSI") and The Cleveland Electric Illuminating Company ("CEI") (jointly referred to

as "Applicants") - submit that all legal requirements for issuance of the regulatory

authorization have been satisfied. Appellant Citizens Advocating Responsible Energy

("CARE"), whose members generally are landowners along the selected route, disagree

and point to alleged procedural and substantive legal errors in the Board's handling of

the regulatory proceeding.

The core questions in this case all go to the question of whether the Power Siting

Board committed legal error when it authorized the utility companies to construct the

new electric transmission line. As explained below, no legal error was committed, and

the Board's authorization of the route was lawful, reasonable, and supported by the

manifest weight of the evidence.

On September 28, 2007, Applicants filed an Application with the Ohio Power

Siting Board ("Board") for a Certificate of Environmental Compatibility and Public Need

("Certificate") to authorize construction of a new 138 kilovolt (kV) electric transmission

line located primarily in Geauga County, Ohio. The proposed line will supply a new

distribution substation. The project is needed to assure the continued provision of safe

and reliable electrical service in response to growing electrical demand to customers in

southern and eastern Geauga County, southern Ashtabula County, and small parts of
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Cuyahoga and Trumbull counties. (Application, Vol. I, p. 02-2; Applicants Supp. at 12.)

The Application was submitted pursuant to R.C. 49o6.04 and 49o6.o6.

Applicants were required to prepare and submit, as part of the Application, a

Route Selection Study ("RSS") that evaluated the project area and identified Preferred

and Alternate Routes for the proposed transmission line. Ohio Adm.Code 49o6-15-03.

The RSS identified those routes that would meet the statutory requirement to design

and construct the transmission line to cause the "... minimum adverse environmental

impact, considering the state of available technology and the nature and economics of

the various alternatives, and other pertinent considerations." R.C. 49o6.io(A)(3). To

meet this requirement, the Board's rules require a RSS to identify all qualitative and

quantitative siting criteria used to identify and propose Preferred and Alternate Routes.

Ohio Adm.Code 49o6-15-o3(A)(i)(c). The RSS is required to take into consideration

both quantitative and qualitative factors to determine which route has the least impacts.

As described in the RSS submitted for this project, Applicants considered and

evaluated nearly 9oo alternative routes, utilizing a consistent set of land-use criteria to

develop a scoring system that allowed for the quantitative comparison of the routes.

(Application, Route Selection Study, Appx. 03-1; Applicants Supp. at 29-37.) After

evaluating the various alternatives quantitatively, Applicants identified other qualitative

factors, such as the desire to avoid taking any homes along the right-of-way of the

proposed line, to identify and propose the Preferred and Alternate Routes for the

transmission line. (Krauss Rebuttal, pp. 28-29; Applicants Supp. at 239-240.)

The Preferred Route - the route ultimately approved by the Board - is

approximately 14.7 miles long and begins in Lake County, Ohio, at a connection to an

existing transmission line, and moves south into Geauga County, following an alignment
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east of State Route 528, shifting east or west to minimize impacts, until it reaches a new

substation that will be built approximately i,5oo feet east of the intersection of State

Route 528 and U.S. Route 322. The Alternate Route that Applicants proposed is

approximately 12 miles long and would be constructed adjacent to Clay Street in a

north-south direction, connecting to an existing transmission line, then traveling for its

entire length in Geauga County to a substation that would be built near the intersection

of Clay Street and U.S. Route 322. (Application, Vol. I, pp. 01-4 and o1-5; Applicants

Supp. at 8, 9.)

In proposing a Preferred Route and an Alternate Route, Applicants indicated

their willingness to build the project on either route. (Krauss Direct, pp. 63; Applicants

Supp. at 225.) Notably, the Alternate Route, a route following local roads, had the best

total and ecological scores in the RSS. (Application Vol. I, Appx. 03-1, Route Selection

Study, p. 29; Applicants Supp. at 35.) However, given the nature of the project area and

the relative closeness of the top-scoring routes, rather than proposing two alternatives

with almost identical impacts, the Applicants' preference was to present the Board with

a choice between a route with comparatively greater land use impacts (a road route) and

a route with comparatively fewer land use impacts (a cross-country route). (Krauss

Rebuttal, pp. 28-29; Applicants Supp at 239-240.) Consequently, the most favorable

cross- country route - the 15th best scoring route - was selected as an alternative to the

best-scoring route. (Application Vol. I, Appx. 03-1, Route Selection Study, p. 30;

Applicants Supp. at 36.) Of these two routes, the decision to designate the best-scoring

cross-country route as the Preferred Route was influenced by public comments on the

two routes, and the Applicants' desire to avoid the need to remove six residences.

(Krauss Rebuttal, pp. 29-30: Applicants Supp at 240-241.)
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After Applicants filed the Application, served the Application on governmental

officials, and published the requisite public notices in local newspapers, several parties

sought, and were granted, intervention in the proceedings before the Board, including

Appellant Citizens Advocating Responsible Energy ("CARE"), the Huntsburg Township

Board of Trustees, the Geauga Park District, Industrial Energy Users-Ohio (IEU-Ohio),

the City of Chardon, the Village of Orwell, and a property owner, George K. Davet.

Three public hearings were held in Geauga County in August and September 20o8 to

take public comments on the proposed routes. Four days of evidentiary hearings on the

merits of the Application were then held in September and October 2oo8 before an

Administrative Law Judge ("ALJ") appointed by the Board. After the hearings, the AW

directed the parties to submit post-hearing briefs.

On November 24, 20o8, the Board issued its Opinion, Order and Certificate

("Order") (CARE Appx. at 24) granting Applicants a Certificate for construction of the

transmission line along the Preferred Route, subject to 43 conditions. The Board

concluded that the Application met the criteria specified in R.C. 49o6.io. CARE's

Application for Rehearing (CARE Appx. at 99) was denied by the Board in January

2009. (Entry; CARE Appx. at 7.) This appeal by CARE followed.

On May 4, 2009, CARE filed in this Court a Motion to Unseal certain information

that had been sealed by the Board, as well as a separate motion seeking expedited

consideration of its Motion to Unseal. The limited quantity of information that CARE

sought to unseal had been protected from public disclosure because the Board's ALJ

agreed with Applicants that the information included trade secret and critical energy

infrastructure information ("CEII") that should not be released into the public domain.

Both the Board and Applicants opposed CARE's expedited request to unseal this
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material, and this Court unanimously denied CARE's motions on May 20, 2009.

Accordingly, on June 12, 2009, CARE filed Volume III of its Supplement under seal.

II. LAW AND ARGUMENT

A. THE STANDARD OF REVIEW

Appeals from decisions of the Board follow the same procedures that apply to

appeals from the Public Utilities Commission ("Commission"). R.C. 49o6.12. The

statutes applicable to appeals from the Commission - and, hence, the Board - provide

that only this Court may review the Board's orders. R.C. 4903.12; State ex reI. Ohio

Edison Co. v. Parrott (1995), 73 Ohio St.3d 705, 654 N.E.2d io6. A final order of the

Board shall be reversed, vacated, or modified by this Court only if, "upon consideration

of the record, such court is of the opinion that such order was unlawful or

unreasonable." R.C. 4903.13 (emphasis added).

Uinder the'unlawful or unreasonable' standard of R.C. 4903.13, this court
will not reverse or modify a determination [of the Siting Board] unless it is
manifestly against the weight of the evidence and so clearly unsupported
by the record as to show misapprehension, mistake, or willful disregard
of duty.

Chester Twp. v. Power Siting Comm. (1977), 49 Ohio St.2d 231, 238, 361 N.E.2d 436

(emphasis added); Ohio Consumers' Counsel v. Pub. Util. Comm., 121 Ohio St.3d 362,

20o9-Ohio-6o4, ¶i2 (same). Where questions of legal interpretation arise, this Court

relies "on the expertise of a state agency in interpreting a law where 'highly specialized

issues' are involved and `where agency expertise would, therefore, be of assistance in

discerning the presumed intent of our General Assembly." Ohio Consumers' Counsel,

2oo9-Ohio-604, at ¶13, quoting Office ofConsumers' Counsel v. Pub. Util. Comm.

(1979), 58 Ohio St.2d io8, iio, 388 N.E.2d i37o. Finally, CARE bears the burden of

demonstrating that the Board's Order is against the manifest weight of the evidence or
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clearly unsupported by the record. Ohio Consumers' Counsel, 20o9-Ohio-604, at ¶12.

As shown below, CARE cannot meet this burden, and neither of CARE's propositions of

law supports reversal of the Board's Order.

B. RESPONSE TO CARE'S PROPOSITION OF LAW NO. I: THE BOARD
LAWFULLY AND REASONABLY DELEGATED AUTHORTI'Y TO AN
ADMINISTRATIVE LAW JUDGE TO PRESIDE OVER THE HEARING.

1. The Board's Order Does Not Deprive CARE Of Due Process.

The first argument CARE makes in support of its First Proposition of Law is that

the Board's order "deprives property owners of their constitutional rights without a full

and fair hearing by the Board." (CARE Brief at 8-io.) Not only did CARE waive this

argument by failing to raise it in its Application for Rehearing, the argument lacks merit.

i. CARE failed to preserve its argument in its Application for
Rehearing.

CARE asserts that the Board's Order "violates the Constitutional rights of the

citizens of Ohio," relying upon Section 19, Article I of the Ohio Constitution and R.C.

163.o9(B), Ohio's eminent domain statute, in support of its argument. (CARE Brief at

8.) However, the onlv constitutional claim specifically mentioned in CARE's

assignments of error in its Application for Rehearing was that the Board's reliance on

the Staff Report somehow violated CARE's right to due process. (Application for

Rehearing, pp. 2, 9-11; CARE Appx. at io1, io8-1io.) CARE made a passing reference to

Section i9, Article I of the Ohio Constitution in the "Conclusion" of its Application for

Rehearing, but nowhere did CARE argue that R.C. 163.o9(B), coupled with Section 19,

Article I, confers upon CARE any elevated due-process rights in hearings conducted

before the Board. (Application for Rehearing, p. 25; CARE Appx. at 124.)

6



The General Assembly has limited what a party may assert in this Court in an

appeal from the Board. Simply put, a party cannot assert any claim on appeal that it

failed to snecificallX preserve in an Application for Rehearing filed with the Board. The

applicable statute states:

Such application [for rehearing] shall be in writing and shall set forth
s eci call the ground or grounds on which the applicant considers the
order to be unreasonable or unlawful. No party shall in anu court urge
or rely on any ground for reversal, vacation, or modification not so set
forth in the application.

R.C. 4903.1o(B) (emphasis added).

This Court has repeatedly upheld this limitation. See, e.g., Office of Consumers'

Counsel, 70 Ohio St.3d at 247-48, (declining to address issues not raised by appellant in

application for rehearing); City ofCincinnati v. Pub. Util. Comm. (1949),151 Ohio St.

353, 376-78, 86 N.E.2d io (same).

This Court, therefore, should decline to consider the arguments contained in

Subsection A to CARE's First Proposition of Law. Consideration of these waived

arguments, after CARE failed to develop them in its Application for Rehearing, l"would

destroy the very purpose of an application for rehearing and make it an entirely

meaningless procedural step." City of Cincinnati, 151 Ohio St.3d at 377.

ii. CARE has not been deprived of due process.

Even if CARE did not waive its "due process" argument, the argument lacks

merit. CARE's "due process" argument, simply stated, is that the Board's Order was not

issued in accordance with R.C. 49o6.02 because that statute prohibits the Board from

1 Of the three cases that CARE now cites in support of its "eminent domain"
argument, only the Norwood case was mentioned anywhere in CARE's Application for
Rehearing, in the Conclusion of CARE's Application. (Application for Rehearing, p. 25;
CARE Appx. at 124.)
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delegating to a "single employee," (i.e., an ALJ), the authority to prepare a draft Order

which the Board may then issue. (CARE Brief at 9.) CARE fails to provide any support

for this argument, which cannot be squared with the language of R.C. 49o6.02,

controlling case law, or the record.

R.C. 49o6.02(C) does not prohibit the use of an ALJ to prepare an Order of the

Board. It provides, in its entirety:

The chairman of the public utilities commission may assign or transfer
duties among the commission's staff. However, the board's authority to
grant certificates under Section 49o6.io of the Revised Code shall not be
exercised by any officer, employee, or body other than the board itself.

The Order here was adopted by unanimous vote of all Board members at its

November 24, 20o8 meeting, and was signed by all sitting Board members. There is

nothing in the Board's Order, or anywhere else in the record, to suggest that the Order

was issued by someone other than the Board itself.

CARE's argument is that, because the Board adopted an Order that CARE

theorizes was drafted by an ALJ before the Board's November 20o8 meeting, the Board

somehow violated R.C. 49o6.02(C). (CARE Brief at 11.) However, R.C. 49o6.02(C)

contains no language prohibiting an ALJ, or anyone else, from preparing an Order

which the Board then may choose to adopt; nor does the statute create such an

inference. In fact, other provisions of Section 49o6.02 suggest that the Board indeed

was authorized to employ a hearing examiner, ALJ, or some other person to conduct

hearings and, if directed, prepare an Order for review and action by the Board. For

example, R.C. 49o6.02(A) provides:

All hearings, studies, and consideration of applications for certificates
shall be conducted by the board or representatives of its members.
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(Emphasis added.) Section 49o6.02(D) further underscores this point by authorizing

the chairman of the Board to "call to his assistance, temporarily any employee" of Ohio

EPA, the Department of Natural Resources, Department of Agriculture, Department of

Health, or Department of Development for the purpose of "conducting hearings,

investigating applications, or preparing any report required or authorized under this

chapter." When read in pari materia with R.C. 49o6.02(C), it is apparent that the

Board has authority to delegate to an ALJ the tasks of conducting hearings on

applications and preparing draft orders for the Board's consideration.

CARE complains that the Board "never met to discuss the Application or any of

the evidence or arguments" (CARE Brief at io-ii), that it "did not meet to discuss the

issues raised in CARE's Application for Rehearing" (Id. at ii), and that it "drafted the

Order without discussion, and without any communication from the ALJ regarding the

evidence, the arguments of the parties, the testimony of witnesses, the conflicting expert

testimony, or the language and conditions of the Order." (Id.) None of these complaints

rises to the level of a due-process violation. This Court has repeatedly held that there is

no constitutional right to notice and hearing in utility-related matters if no statutory

right to a hearing exists. Discount Cellular, Inc. v. Pub. Util. Comm., 112 Ohio St.3d

36o, 2007-Ohio-53,1138; Office of Consumers' Counsel, 70 Ohio St.3d at 248; MCI

Telecomm. Corp. v. Pub. Util. Comm. (1987), 32 Ohio St.3d 306, 3io, 513 N.E.2d 337;

City of Cleveland v. Pub. Util. Comm. (1981), 67 Ohio St.2d 446, 453, 424 N.E.2d 561.

No statute imposes upon the Board an obligation to first hold an adjudicatory hearing

before an ALJ, and then a second hearing, to discuss what the ALJ heard and evaluated

during the adjudicatory hearing.
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CARE's members have received and will continue to receive multiple

opportunities for notice and hearing - both before the Board, and again in common

pleas court as part of any eminent-domain proceedings, if property owners are unwilling

to grant easements for the transmission line. CARE's contention that the Board's Order

"`creates an irrebuttable presumption of the necessity for the appropriation' of private

property during any subsequent eminent domain proceeding" (CARE Brief at 9), even if

true, is of no moment here, because as CARE itself concedes in its Merit Brief, "C',E1RE

did not contest that the Proiect was needed ...[.]" (CARE Brief at 3) (emphasis added).

Having already conceded the necessity for the project, CARE cannot now complain

about any "presumption of necessity" caused by the Board's Order in a subsequent

eminent-domain proceeding that is not before the Court.

M. CARE's members are not being "deprived" of their
residences or farms. The only property right sought to be
acquired for this project is an easement for the placement
of an overhead electric transmission line.

In reading CARE's Merit Brief, this Court may be left with the mistaken

impression that the Board's Order will result in the taking of individual residences and

entire farms owned by CARE's members. The following statements from CARE's Brief

may create such an impression:

"Many of the impacted property owners live on farms that have been in
their families for generations and construction of the line willforever
impact not only their property, but their connection to the land and the
memories it holds." (CARE Brief at 9) (emphasis added).

"`For the individual property owner, the appropriation is not simply the
seizure of a house. It is the taking of a home - the place where ancestors
toiled, where families were raised, where memories were made."' (CARE
Brief at 9) (emphasis added) (quoting Norwood v. Horney, iio Ohio St.3d

353, 2006-Ohio-3799,1134•)
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"... the Order ... equates to a judicial determination that these properties
should be appropriated for the public good." (CARE Brief at 9) (emphasis
added).

However, Applicants' proposed transmission line will be designed as a double-

circuit 138 kV electric transmission line primarily constructed on single wood poles.

(See Application Vol. I, p. 01-1; Applicants Supp. at 7.) The right-of-way for the

proposed transmission line is approximately 30 feet from the center of the line, and is

generally 6o feet wide. The property owners will be compensated for the value of the

easement, either by agreement or after eminent-domain proceedings. For the most

part, the proposed transmission line will cross open land and agricultural fields at some

distance from residences and other structures. (Application, Vol. I, pp. oi-6, 01-7;

Applicants Supp. at 10, 11.) No residences are located in the proposed right-of-way, and

therefore it will not be necessary to remove any residential structures on the approved

route. (Application, Vol. I, pp. o6-5, o6-11, and o6-12; Applicants Supp. at 15, 21, 22.)

The three cases that CARE cites in support of its claim that the Board somehow

violated CARE members' due-process rights involved far more significant intrusions

into the condemnees' property rights and bear no resemblance to the certification

proceedings before the Board. Parkside Cemetery Assn. v. Cleveland, Bedford &

Geauga Lake Traction Co. (1915), 93 Ohio St. 161, 112 N.E. 596 (cited at page 8 of

CARE's Brief), for example, involved a "dummy" corporation that tried to appropriate

cemetery land for use by another company's railroad. This Court held that "[t]here is no

authority for a railroad company to appropriate land in which it does not intend to have

any real or beneficial interest or use, but which it is attempting as a`dummy'

corporation to appropriate for the sole use and benefit of another company." Id. at

paragraph four of the syllabus.
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In Platt v. Pennsylvania Co. (1885), 43 Ohio St. 228, 1 N.E. 420 (cited at page 8

of CARE's Brief), a railroad appropriated a 1oo-foot wide,12oo-foot long, strip of land

without paying any compensation to the landowner, and this Court was called upon to

determine whether the landowner could recover damages against another railroad

company that later purchased a portion of the appropriated land that never had been

used by the appropriating railroad company. Id. at paragraph three of the syllabus.

Finally, in the more recent Norwood decision cited by CARE, this Court

determined that economic or financial benefit alone is insufficient to satisfy the public-

use requirement of Section 19, Article I of the Ohio Constitution, and that "any taking

based solely on financial gain is void as a matter of law ...[.]" City of Norwood v. Haney,

11o Ohio St.3d 353, 2oo6-Ohio-3799,118o. Norwood concerned a plan to take and raze

numerous inhabited homes to make way for an economic redevelopment project

proposed by a private limited-liability company, when there had been "no showing that

the taking was for public use." Id. at 1I1o5. Here, in contrast, construction of the

Preferred Route will not require the taking or removal of gny private residences or

commercial structures. (Order, p. ii; CARE Appx. at 34.)

The facts in Parkside, Platt, and Norwood bear no resemblance to this matter.

The Board did not adjudicate any property rights as between CARE, its members, and

Applicants. Indeed, the Board lacks jurisdiction to "`judicially ascertain and determine

legal rights and liabilities, or adjudicate controversies between parties as to ... property

rights."' Gallo Displays, Inc. v. Cleveland Pub. Power (1992), 84 Ohio App.3d 688, 6go,

618 N.E.2d 19o, quoting State ex rel. Ohio Power Co. v. Harnishfeger (198o), 64 Ohio

St.2d 9, 412 N.E.2d 395• Those eminent-domain issues will be adjudicated in a separate

proceeding if a property owner refuses to grant Applicants an easement to construct the
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transmission line. This is not an eminent-domain case, and CARE has expressly

conceded the necessity for the transmission line. (CARE Brief at 3.) CARE's complaints

about the outcome of any eminent-domain proceedings in the future are not ripe and

not properly before the Court.

2. The Board Did Not Delegate Its Authority To Issue The
Certificate.

CARE asserts that R.C. 49o6.02 prohibits the Board from delegating its authority

to grant a Certificate to an employee of the Board. (CARE Brief at lo-ii.) It bears

repeating that there is nothing in the record to support CARE's unfounded speculation

that the Board delegated its authority. CARE also errs in asserting that the Board

somehow violated R.C. 49o6.02 when it utilized an ALJ to conduct hearings or draft an

Order for consideration by the Board before the Board ultimately exercised its authority

to grant or deny the Application in an open meeting. The Board's actions do not amount

to an unlawful delegation, and nothing in the record suggests otherwise.

The Board did not improperly delegate its authority to
make a final determination by assigning an ALJ to preside
over hearings and prepare a report or draft opinion for
the agency's review and action.

The delegation of authority to a hearing officer or AW to preside over an

evidentiary proceeding and/or prepare an agency order or decision has long been a

hallmark of administrative law. See, generally, Pierce, Administrative Law (4th Ed.

2002), 553 ("An agency head need not obtain personal mastery of evidence and facts in

order for the agency to render a just and sound decision. She can, and often must, defer

to trusted subordinates."). The practice of internal delegation is not limited to agencies.

Courts, including this Court, have long delegated certain matters to agents, such as
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magistrates and special commissioners, while retaining the ultimate authority to render

a final judgment. See, e.g., Sup. Ct. Prac. R. IX, §7; Sup. C`t. Prac. R. X, §11.

An agency's orders and decisions are no less legitimate or binding when an ALJ

or hearing examiner prepares a draft opinion. To the contrary, agencies have long relied

on ALJs to make findings, issue reports, and recommend decisions. See, e.g., Brown v.

Ohio Bur. of Emp. Serv. (1994), 70 Ohio St.3d 1,1994-Ohio-156 (holding that State

Personnel Board of Review, which reviewed findings and recommendations of its referee

without independently examining the record, should have accorded rg eater deference to

the referee's recommendation); accord Bell v. Bd. of Trustees of Lawrence Cty. Gen.

Hosp. (1973), 34 Ohio St.2d 70, 74, 296 N.E.2d 276. In fact, relying on precedent from

this Court approving the use of ALJs in administrative proceedings, Ohio courts have

permitted so-called "successor ALJs" to issue final conclusions and recommendations

where the ALJ who originally heard the matter left the agency before issuing a decision.

Aircraft Braking Sys. Corp. v. Civ. Rights Comm., 9th Dist. No. 22841, 20o6-Ohio-1304

(citing State ex rel. Ormet Corp v. Industrial Comm. (1990), 54 Ohio St.3d 102, 561

N.E.2d 920); see, also, Laughlin v. Pub. Util. Comm. (1966), 6 Ohio St.2d 110, 216

N.E.2d 6o.

It is particularly appropriate for an ALJ to prepare a recommendation if she has -

as here - conducted the hearing, reviewed the evidence, and heard the testimony. In

those circumstances, the ALJ's recommendation is entitled to substantial deference,

"because it is the referee who is best able to observe the demeanor of the witnesses and

weigh their credibility." Brown, 70 Ohio St.3d at 3 (citing Jones v. Franklin Cty. Sheriff

(1990), 52 Ohio St.3d 40, 43,555 N.E.2d 940. This practice does not constitute an

improper delegation of authority, because the agency ultimately has the power to accept,
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modify, or reject the recommendation or draft opinion. Just as this Court may allow a

master commissioner to submit a proposed opinion to the Court without improperly

delegating the Court's authority to adjudicate the case, an administrative agency like the

Board may properly delegate these functions to an ALJ.

ii. The Board lawfully and reasonably issued its Order
granting a Certificate to Applicants.

CARE would have this Court believe that the Board itself did not issue Applicants'

Certificate, but instead "improperly delegated its authority to issue a certificate ... to the

ALJ." (CARE Brief at io.) But the Board alone issued the Opinion, Order and

Certificate granting the Application. The Board considered the Application during an

open meeting in November 2oo8. And it was the Board, not the ALJ, that decided

unanimously during that session to issue the Order granting the Certificate. The Order

bears the signature of each sitting member of the Board, not the ALJ. Thus, the

authority to grant the Certificate was exercised by the Board, as R.C. 490.02 requires.

That statute imposes no other requirements.

CARE further asserts that the Board issued its Order without "any

communication from the ALJ regarding the evidence, the arguments of the parties, the

testimony of witnesses, the conflicting expert testimony, or the language and conditions

of the Order." (CARE Brief at ii.) CARE thus infers that, because there is no record of

extensive discussions by the Board, the Board must not have considered the Application

or the proceedings before the ALJ. CARE does not cite to anything in the record to

substantiate this. Rather, CARE takes a single sentence of the Board's Entry on

Rehearing out of context to claim support for CARE's assertions:
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Just because a proposed order is prepared by an ALJ does not mean it is
not read and closely considered by each Board member, prior to the Board
meeting at which action is to be taken.

(CARE Brief at 12) (quoting the Board's Entry on Rehearing). According to CARE, this

statement is an admission by the Board that it did not itself consider the Application,

and that the Board should have "state[d] affirmatively that, in accordance with its

statutory obligations, each member of the Board independently reviewed and analyzed

the record and evidence." (CARE Brief at 12.) But, in its Entry on Rehearing, just before

the quote CARE relies upon, the Board did affirmatively state:

With regard to the actual decision-making process, each Board member is
responsible for his or her own review of the record and determination of
an appropriate outcome.

(Entry on Rehearing; CARE Appx. at io.) Thus, the Board's statements in denying

CARE's Application acknowledge that the Board was indeed aware of - and met - its

statutory obligations to review the record and determine an appropriate outcome.

CARE has failed to demonstrate that the Board's actions were unlawful or unreasonable.

iii. The Board was not required to serve a draft Order upon
the parties.

Assuming that the ALJ did prepare a draft Order for the Board to review, neither

the ALJ nor the Board was required to serve the draft Order on the parties. In some

instances, there is a statutory requirement that hearing examiners' reports and

recommendations be served upon parties in order to allow them an opportunity to

object before the agency makes a final determination. See, e.g., R.C. i19.o9. But the

General Assembly has expressly excluded the Public Utilities Commission, and, hence,

the Board, from these requirements, unequivocally stating that "sections 119.01 to

119.13 of the Revised Code do not apply to the public utilities commission." R.C.
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11g.o1(A)(1) (emphasis added). As this Court has recently recognized, the General

Assembly intended that different, and potentially more "streamlined," procedures apply

to the Commission. Discount Cellular, 20o7-Ohio-53, at ¶18 (noting that the

Commission was not required to follow "traditional" rulemaking processes, and that

"only a streamlined process" was required).

In a similar case, this Court has expressly recognized that agencies exempt from

R.C. Chapter 119 do not need to distribute hearing examiners' reports to the parties

before reaching a final decision. In TBC Westlake v. Hamilton Cty. Bd. of Reuision

(1998), 81 Ohio St.3d 58, 689 N. E.2d 31, a statute allowed the Board of Tax Appeals to

use examiners to conduct hearings and "report to [the Board] their finding for

affirmation or rejection." R.C. 5717.oi. The appellants in TBC Westlake argued, much

like CARE does here, that the Board of Tax Appeals' refusal to distribute the attorney

examiner's report to the parties before the board ultimately decided the matter violated

Ohio's Sunshine and Public Records Acts. This Court rejected these arguments. First,

the Court held that the agency did not need to distribute the report under Ohio's

Sunshine Law, R.C. 121.22, because that law does not apply in quasi-judicial

proceedings where privacy is needed in the deliberation process. TBC Westlake, 81

Ohio St.3d at 62.2 Furthermore, this Court concluded that the agency did not need to

distribute the report under the Public Records Act, R.C. 149•43, because the common

law's "judicial mental-process privilege" applies to administrative agencies, and the

Public Records Act contains an exemption for records whose release is prohibited by

2 This Court defined quasi-judicial proceedings as those that include
requirements like providing notice, a hearing, and an opportunity to introduce
testimony and evidence. Id. at 61.
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state or federal law. Id. at 62-64. These same principles apply to proceedings before the

Board, which, like the Board of Tax Appeals, is exempt from R.C. 119.o9.

Regulations promulgated under the Board's implementing statute also give the

Board the discretion to decide whether to serve an ALJ's report upon the parties and

provide them an opportunity to file objections:

If ordered by the board the administrative law judge shall prepare a
written report of his or her findings, conclusions, and recommendations
following the conclusion of the hearing. Such report shall be filed with the
board and served upon all parties.

Ohio Adm. Code 49o6-7-16(A) (emphasis added). The phrase "if ordered by the board"

expressly leaves to the Board's discretion the option to require service of an ALJ's

report. Accord Discount Cellular, 2007-Ohio-53, ¶17 (where the statute at issue

permitted the Public Utilities Commission to hold a hearing "if it considers one

necessary."). The Board chose not to exercise that discretion here.

CARE relies upon a "Statute Process Flowchart" from the Commission's website

to argue that the ALJ must draft a report for the Board. (CARE Brief at 12.) The

Flowchart has no authoritative force, and is described on its face as a"worlcing draft."

In any event, it contains no requirement that an ALJ's report must be served on the

parties for review and comment before the Board's decision. The Flowchart simply

anticipates that an ALJ report mav be made, which is consistent with the regulation

giving the Board the discretion to order one if it wishes.3

3 Available at www.puco.ohio.gov/emplibrary/files/OPSB/flowchart.pdf.
Moreover, the Board's Guidance Document summarizing procedures before the Board
does not provide for the filing of a draft report by the ALJ, or for comments by the
parties on such a report. See Siting Board Guidance Document (Feb. 2005), at 4;
available at www.puco.ohio.gov/emplibrary/files/OPSB/OhioSitingManual2oog.pdf.
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The only case that CARE cites in support of its argument, Laurel Baye

Healthcare of Lake Lanier, Inc. v. National Labor Relations Bd. (C.A.D.C. 2009), 564

F. 3d 469, is equally unsupportive. In Laurel Baye, the National Labor Relations Board

("NLRB") violated its organic statute by making a final decision absent the statutorily

required quorum of members. Knowing that term expirations would temporarily leave

the NLRB without a quorum, the NLRB attempted to circumvent the statutory

requirement foi a three-member quorum by delegating its authority to a smaller group.

The smaller group tried to act on behalf of the NLRB. The U.S. Court of Appeals for the

D.C. Circuit held that the NLRB acted beyond its lawful authority because the NLRB's

organic statute required a quorum of at least three members, and that the quorum must

be satisfied at all times. Id. at 472-473. This appeal does not present a situation similar

to the Laurel Baye case. CARE has provided no legal or factual support suggesting that

the Board acted improperly by having an ALJ preside over the hearing or otherwise

assist the Board in preparing its final Order. To the contrary, the record reflects that the

Board carried out its statutory duties and issued a lawful and reasonable Order.

iv. CARE's objections were fully heard before the ALJ in an
adversarial, evidentiary proceeding.

CARE asserts that the "public, and the parties, are left to believe that each

member of the Board individually synthesized thousands of pages of hearing transcripts

and exhibits." (CARE Brief at ii.) CARE suggests that this would be preposterous and

that the Board, therefore, must not have performed its statutory duties. Practically

speaking, however, if R.C. 49o6.02 were read to require that each member of the Board

hear and consider every shred of testimony and other evidence adduced at the hearing,

there would be no need for an ALJ - the ALJ would be redundant and unnecessary.
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This Court does not interpret statutes in a manner that would lead to such an absurd

result. State ex rel. Todd v. Felger,116 Ohio St.3d 207, 2007-Ohio-6053, ¶lo.

Due process requires only notice and an opportunity to be heard - once. Luff v.

State (1927),117 Ohio St. 102,111-12,157 N.E. 388 (noting that appeals, even from

criminal convictions, are not a necessary element of due process, and that "[d]ue

process of law involves only the essential rights of notice and hearing, or opportunity to

be heard before a competent tribunal."). In administrative proceedings, the

requirements of due process are more relaxed. Doyle v. Ohio Bur. of Motor Vehicles

(1990), 51 Ohio St.3d 46, 51> 554 N.E.2d 97. As one court explained:

Due process or the concept of a fair hearing does not require that the
actual taking of testimony be before the same officers as are to determine
the matter involved. Where an agency expressly or impliedly has authority
to delegate the taking of evidence to less than the whole number of its
members or to an examiner or investigator, a hearing by such delegate
does not deny due process and is not unfair, provided the evidence so
taken is considered by the agency in making the ultimate decision.

State v. Carroll (1977), 54 Ohio App.2d 16o, 171, 376 N.E.2d 596 (quoting 1 Oh. Jur. 2d,

(1953), Administrative Law and Procedure, Section 114; In re 138 Mazal Health Care,

Ltd. (1997), 117 Ohio App.3d 679, 691 N.E.2d 338 (quoting Carroll). This Court, too,

has noted that due process does not even require the same ALJ who hears a case to be

the one who prepares findings and recommendations. Ormet, 54 Ohio St.3d at 111;

Laughlin, 6 Ohio St.2d at 112.

Neither does due process require the agency decision-makers to personally

review all the evidence. Instead, evidence "may be sifted and ailalyzed by competent

subordinates," and "deciding officers may `consider and appraise' the evidence by

reading a summary or analysis prepared by subordinates." Id. at 105-1o6 (citations
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omitted). All that is required is that the decision maker consider "in some meaningful

manner" the evidence obtained at the hearing. Id. at 107.

CARE had a full and fair opportunity to be heard and to raise any objections that

it had to the Application. CARE participated in the hearings, cross-examined witnesses,

put on its own witnesses, introduced exhibits, and presented rebuttal evidence. CARE

also filed post-hearing briefs. After hearing all the testimony and reviewing the post-

hearing briefs, the ALJ apparently prepared a draft Order for the Board's review. The

Board, in turn, after conducting its own review, exercised its authority to grant the

Certificate. CARE's argument that it should somehow be afforded a second hearing

before the Board far exceeds any recognized requirement of due process.

3• The Board LawfuIly And Reasonably Issued A Certificate For
The Proposed Transmission Line After Considering The
Evidence And Arguments Presented By CARE.

CARE claims that the Board's Order failed to "evaluate" evidence presented by

CARE that: (i) routes along "transportation corridors" can serve as alternative routes

for Applicants' proposed transmission line; and (2) Applicants "failed to consider

commercial, agricultural, and recreational land uses in their route selection process."

(CARE Brief at 14.) These claims are not factually accurate, nor do they provide any

basis to conclude that the Board's Order was unlawful or unreasonable.

i. The Board lawfully and reasonably rejected alternative
transmission line routes proposed by CARE.

CARE argues that several routes were not evaluated by Applicants. Specifically,

CARE claims that "[u]se of an abandoned railroad corridor... was not properly

evaluated as a potential route" and that Applicants also failed to fully evaluate State

Route ii and U.S. Route 322 (Mayfield Road) as alternate routes for the new line.
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(Id. at 15.) However, the record shows that each of these routes was fully considered by

Applicants during their evaluation of literally hundreds of other potential routes, and

was considered by the Board.

Before addressing the merits of CARE's contentions about the abandoned

railroad corridor route, it is critical to understand one key fact: a significant portion of

CARE's "abandoned railroad corridor" route is a public park and part of the Geauga

Park District's Maple Highlands Trail (or "Bike Trail"). (Curtin Testimony, pp. 3-4;

Applicants' Supp. at 197-198.) In fact, the record reflects that the Bike Trail is heavily

used - and loved - by the local community. (Id. at 14; Applicants' Supp. at 202.) While

much of Applicants' RSS methodology and analysis involves descriptions of complex

processes that are used in route selection, CARE is advocating the use of a route that

would burden public park lands that are dedicated to recreational and conservation

purposes in lieu of burdening private lands owned by some CARE members.

By so doing, CARE suggests that public policy should favor siting utility facilities

on lands that have been developed with tax dollars and dedicated to public use for

recreation and conservation in order to avoid impacts to private landowners.

Applicants' RSS methodologies reflect a value judgment that utility lines should run

through public lands that are used or dedicated to public recreation or conservation only

if there are compelling reasons to so. And, as reflected in the following discussion of the

record evidence regarding the RSS methodologies and results, this case does not present

any such compelling reasons. Accordingly, the Court should sustain the Board's

decision to certify the line to run on the selected route - and reject CARE's efforts to shift

the burden onto public lands that are heavily used by the local community.
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a. The Board lawfully and reasonably rejected CARE's
"abandoned railroad corridor" route.

CARE faults the Board and Applicants for failing to evaluate a "Combination

Route" that would have involved constructing the proposed transmission line along the

Geauga Park District's Maple Highlands Trail (or "Bike Trail"), then routing the line

along what CARE refers to as an "abandoned railroad corridor" through the heart of

downtown Chardon, Ohio. (CARE Brief at 15.) However, the Board fully considered

CARE's advocacy of the "Combination Route" and rejected this route.

It is important to clarify the routes that CARE is referring to in its Brief. At

various times, CARE has argued that Applicants did not consider using certain

alternative routes for the transmission line. As noted earlier, CARE argues that

Applicants did not properly evaluate an "abandoned railroad corridor" as a route for the

line. CARE's argument, however, glosses over the fact that significant portions of the

railroad corridor were, in fact, considered both in Applicants' RSS and in response to a

request from the Board's Staff. (See Response to Interrogatory i6 of Staff s First Set of

Interrogatories, as initially filed Apr. 15, 20o8; Applicants Supp. at 70.) Initially,

Applicants' RSS evaluated a route that the Board had approved previously in the

"Rachel proceeding,"4 and which included portions of the then-unimproved railroad

corridor. (Application Vol. I, Appx. 03-1, p. 8; Applicants Supp. at 33.) This route was

scored in the RSS and ranked far below the Preferred and Alternate Routes. (Id., p. 31;

Applicants Supp. at 37.) A second route that used the railroad corridor was a route that

the Board's Staff asked Applicants to consider along the existing Maple Highlands Trail

4 See PUCO Case No. 95-6oo-EL-BTX, In the Matter of the Short-Form
Application Of the Cleveland Electric Illuminating Co. for Certification of the Rachel
138 kV Transmission Line Project, Located in Geauga County, Ohio.
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and then traveling along additional portions of a former railroad right-of-way within the

City of Chardon. This route was referred to in the proceeding below as the

"Combination Route." (See Response to Interrogatory 16 of 5taffs First Set of

Interrogatories, as filed May 19, 2oo8; Applicants Supp. at 72.) This route was

evaluated, as were all of CARE's alternatives, using the same methodology as the RSS,

and all scored poorly compared to the Preferred and Alternate Routes. (Application Vol.

I, Appx. 03-1, Route Selection Study, p. 31; Applicants Supp. at 37.)

Although CARE argues that the Board did not consider the "abandoned railroad

corridor," the Board's Order contains a detailed discussion of the evidence offered by

CARE in support of the "Combination Route." (Order at 29-31; CARE Appx. at 52-54.)

The Board concluded its evaluation of the various routes offered by CARE as follows:

We recognize that many of the impacts of building a new transmission line
are problematic from the perspective of neighboring landowners.
However, we also recognize that these impacts are balanced by the positive
effects of such a line on residential and business needs for improved
electric service. In this particular situation, we note that the Applicants
undertook a detailed and comprehensive effort to consider numerous
factors related to site selection, in order to seek the route with the
minimum adverse environmental impact. The Board's Staff evaluated the
impacts of the proposed routes, including agricultural (which are further
discussed below), environmental, aesthetic, recreational, and economic
consequences. On the basis of the evidence presented, we do not believe
that any of the alternatives raised by CARE would be more advantageous,
overall, than the routes presented by the Applicants.

(Order at 31; CARE Appx. at 54.) It can hardly be said, therefore, that the Board failed

to consider the merits of the "Combination Route" proposed by CARE. Rather, the

Board specifically considered and rejected the "Combination Route" because that route

did not represent the "minimum adverse environmental impact, considering the state of

available technology and the nature and economics of the various alternatives, and other

pertinent considerations" required by R.C. 49o6.1o(A)(3).
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The record contains ample evidence upon which the Board relied establishing

that the so-called "Combination Route" was evaluated and found to be a poor choice for

a transmission line. The "Combination Route" was evaluated in response to a Staff

request that Applicants evaluate that particular route. Applicants provided a response

to Staffs Interrogatory (Response to Interrogatory i6 of Staffs First Set of

Interrogatories, May 19, 2008; Applicants Supp. at 72) which provided an extended

evaluation of the "Combination Route." Applicants applied the same route selection

methodology to the "Combination Route" as was used in the RSS. (Krauss Direct, pp.

1o8-io9; Applicants Supp. at 226-227.) When compared to the other routes in the RSS,

the "Combination Route" ranked 209th out of 894 alternatives - i.e., far from an ideal

route. (Id.; see, also, Staff Report, p. 4; Applicants Supp. at 143.) The "Combination

Route" scored poorly, as compared with Applicants' proposed routes, because it crossed

highly developed areas, multiple streams and wetlands, and impacted the recreational

uses of the Maple Highlands Trail. (Krauss Direct, pp. iio-iii; Applicants Supp. at 228-

229.)

Use of the "Combination Route" also would have conflicted with the positions of

the Geauga Park District and the City of Chardon, both of which intervened and opposed

this route. (See Curtin Testimony, pp. ii-i9; Applicants Supp. at 199-207.) Moreover,

there was uncertainty about whether Applicants could exercise the power of eminent

domain to acquire title to a portion of the Maple Highlands Trail in the face of

opposition from the Park District. (See Coyne Testimony, pp. 5-12; Applicants Supp. at

187.) CARE also argues that Applicants never seriously considered use of the

"Combination Route" because they contacted the Park District and shared their

concerns and opposition to using this route. (CARE Brief at 15-16.) However, it should
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have been apparent to CARE that Applicants would contact the Park District about the

"Combination Route," as any proposed use of the Bike Trail would involve the Park

District. The Park District was not yet a party to the proceedings, and, as stated in the

Application, Park District officials had already indicated that they would strenuously

oppose a transmission line along the Maple Highlands Trail. (Application Vol. I, Appx.

03-1, Route Selection Study, p. 31; Applicants Supp. at 37.)

The City of Chardon also vigorously opposed construction of the proposed

transmission line along the "abandoned railroad corridor" through downtown Chardon.

The City noted that it would be difficult to route the transmission line through high-

density residential, commercial, and industrial development downtown, and questioned

whether there would be sufficient space to avoid structures located in the proposed

right-of-way. (Hartt Testimony, pp. 7-8, i2-i5; Applicants Supp. at 244-245, 247-250.)

Other portions of the "abandoned railroad corridor" have been redeveloped by private

owners, and no longer constitute an "existing civil corridor" or an "abandoned railroad

right-of-way." (Krauss Rebuttal, pp. 16-17; Applicants Supp. at 234-235.)

CARE finally argues that a "significant portion" of the Combination Route

"already is used for a 36 kV electric distribution line," and that Applicants never

discussed with the Park District the feasibility of placing electric poles adjacent to the

Bike Trail. In fact, however, less than 20 percent of the "Combination Route" is

paralleled by 36 kV lines or other electrical structures. (Id., p. i8; Applicants Supp. at

236.) Further, the Board's Staff Report in the earlier Rachel proceeding concluded that

following an alignment that parallels the abandoned Baltimore and Ohio Railroad (now

the Maple Highlands Trail) will not result in minimal environmental impacts. (Staff

Report, PUCO Case No. 95-6oo-EL-BTX, p. 3o; Applicants Appx. at 36.) As a resulf, the
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Board's Order in the Rachel proceeding included a condition that the structures be

placed atop the railroad embankment, not adjacent to it, which would require placement

of the transmission line directly on top of the Bike Trail which was constructed on the

embankment.5 (Opinion, Order and Certificate, PUCO Case No. 95-6oo-EL-BTX, p. 28,

Applicants Appx. at 42.)

The Board's Order explicitly considered CARE's arguments in favor of the Bike

Trail and the "abandoned railroad corridor" through the City of Chardon. The Board's

rejection of this "Combination Route" was rooted in ample evidence in the record, which

demonstrated that this route was not feasible, and that it did not represent the

"minimum adverse environmental impact, considering the state of available technology

and the nature and economics of the various alternatives, and other pertinent

considerations." R.C. 49o6.ro(A)(3). The Board's decision to reject routes utilizing the

"abandoned railroad corridor" was lawful and reasonable.

b. The Board's Order lawfully and reasonably
concluded that neither a route along U.S. Route 322
(Mayfield Road) nor State Route n represents the
minimum adverse environmental impact, as
required by R.C. 49o6. io(A)(3).

CARE also argues that the Board "ignored" evidence that U.S. Route 322 and

State Route il are viable alternative options for the transmission line. (CARE Brief at

18.) Ultimately, CARE's argument is not premised upon any failure by the Board or

Applicants to study the U.S. Route 322 or State Route ii options. CARE's real complaint

is that these routes were not ultimately selected by either Applicants or the Board as the

route that the proposed line should follow. However, the record contains ample

s In fact, placement of the line atop the embankment was considered and not
recommended by Staff as an option in the earlier Rachel proceeding before the Board.
(Krauss Rebuttal, p. 22; Applicants Supp. at 237.)
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evidence supporting the reasonableness of Applicants' and the Board's choices in this

regard.

As was the case with the "Combination Route," the Board discussed CARE's

arguments in favor of both U.S. Route 322 and State Route ii. (See Order, pp. 29-31;

CARE Appx. at 52-54.) The Board determined that neither of these routes was "more

advantageous, overall, than the routes presented by Applicants." (Order, p. 31; CARE

Appx. at 54.)

The Board's decision to reject the U.S. Route 322 and State Route 11 routes was

amply supported by the record. CARE claims that "[n]o consideration was given to the

possibility of constructing the proposed line along Route 322 prior to submittal of the

Application." (CARE Brief at 18.) However, Aaron Geckle, an experienced land-use

planner, testified that U.S. Route 322 (Mayfield Road) was considered early in the

planning process as part of a pre-Application "screening study" in January 20o6.

(Geckle Rebuttal, p. 2; Applicants Supp. at 213.) U.S. Route 322 scored 43rd out of 61

corridors initially evaluated. (Id.) This route was also discussed with elected officials in

May 2007 and was rejected because of the presence of sensitive land uses, including a

large number of historic residences and dense residential and commercial development.

(Id., p. 3; Applicants Supp. at 214.)

Mr. Geckle also compared U.S. Route 322 with the other potential routes utilizing

the same scoring system used in the RSS. Mr. Geckle testified that U.S. Route 322

scored 894th out of 894 routes studied overall (including the 893rd route evaluated - the

"Combination Route"). (Id., p. 5; Applicants Supp. at 216.) Mr. Geckle noted that, if

U.S. Route 322 were utilized, 14 residences and i6 other commercial structures within

the proposed right-of-way for the transmission line would need to be removed. (Id.)
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Placing the transmission line along U.S. Route 322 also would require the line to cross

two heavily congested intersections. (Id.) The U.S. Route 322 route also would extend

the transmission line across the Chagrin River - a State Scenic River. No other route

considered crosses a State Scenic River. (Id., p. 6; Applicants Supp. at 216.) Also, in

contrast to U.S. Route 322, the Preferred Route does not require the removal of any

residential, commercial, or other structures. (Application, Vol. I, pp. o6-5 to o6-13;

Applicants Supp. at 15-23•)

Theodore Krauss, a registered professional engineer with decades of experience

in power siting and public utility engineering, testified that the U.S. Route 322 (Mayfield

Road) route was impractical for several other reasons, including:

(i) It would be necessary to site two sets of transmission poles along
U.S. Route 322 - one set for an existing 36kV electrical distribution
line currently running along U.S. Route 322, and a second set for the
proposed 138 kV transmission line.

(2) The right-of-way that would be necessary to accommodate both
sets of electrical lines, which must be offset from each other for
safety reasons, would require approximately 25 additional feet of
right-of-way on each landowner's property, in addition to the 6o feet of
right-of-way necessary for placement of the 138kV transmission line.

(3) The right-of-way necessary to accommodate two sets of electrical
lines along U.S. Route 322 would exacerbate impacts to vegetation,
sensitive areas, residences and other structures.

(Krauss Rebuttal, pp. 9-io; Applicants Supp. at 232-233.) In short, both Applicants and

the Board fully considered and evaluated the viability of U.S. Route 322 as an alternate

route, and concluded that this route did not represent the "minimum adverse

environmental impact, considering the state of available technology and the nature and

economics of the various alternatives, and other pertinent considerations." R.C.
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49o6.1o(A)(3). The Board's conclusion was supported by the manifest weight of the

evidence in the record.

Applicants also evaluated State Route ii, and the Board concurred that this route

offered no advantages over the routes Applicants proposed. CARE claims that State

Route 11 was "not fuIly studied by Applicants and there is no discussion in the

Application regarding whether this would be a suitable option." (CARE Brief at 18.)

However, routes utilizing Route ii were evaluated as part of a screening study

performed by URS in April, 20o6. (Geclde Rebuttal, p. 7; Applicants Supp. at 218.)

State Route 11 ranked gth out of 11 options screened in this study. URS again evaluated

this option in May, 2007, in response to inquiries from elected officials. (Id., p. 8;

Applicants Supp. at 219.) Again, this route fared poorly as compared with other routes.

(Id., p. 9; Applicants Supp. at 220-21.)

CARE suggests that State Route ii was rejected primarily, if not exclusively, due

to Applicants' past experience with the Ohio Department of Transportation ("ODOT"),

indicating that ODOT did not favor placing high-voltage electric transmission lines

within ODOT rights-of-way and parallel to limited-access highways. (CARE Brief at 1g.)

Before addressing the merits of CARE's contentions about the State Route 11 route, the

Applicants note that CARE, by advocating a route along State Route ii, is advocating for

a longer route with more impacts that would also burden an ODOT right-of-way

dedicated for a limited-access public highway. In addition to Applicants' serious

concerns about the ability to safely operate and maintain a transmission line located

within a limited-access highway, it is Applicants' past experience that ODOT is

extremely reluctant to allow a transmission line to be installed within and parallel to a

limited-access highway. Applicants are not aware of any such installation in Ohio.
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(Krauss Rebuttal, p. 25; Applicants Supp. at 238.) It also should be noted that CARE

provided few specific details about this route, but vaguely indicated that it must extend

from State Route 11 to the proposed Stacy substation. (Geckle Rebuttal, p. 1o;

Applicants Supp. at 221.) Applicants defined this route as connecting with the existing

transmission line just north of the Interstate 9o and State Route 11 interchange,

following State Route 11 south before turning west along U.S. 322, following U.S. 322

through the Village of Orwell, and ending at the proposed substation site - a route that

is 39.4 miles long. (Id.) Other factors that contributed to State Route 11's poor rating

included: (1) the estimated number of residences in close proximity; (2) significant

areas of woodlots and wetlands that would be impacted; and (3) the longer length of this

route (30+ miles), as compared with the Preferred Route (14.7 miles). (Id., p. 9;

Applicants Supp. at 22o.) Finally, Mr. Geckle performed a quantitative evaluation of the

State Route 11 option, using the same methodology used to evaluate the other routes

considered in the RSS. State Route ii ranked as 855th out of the 894 routes studied.

(Id., p. ii; Applicants Supp. at 221-22) (see, also, Hearing Tr. Vol. II, pp. 128-130;

Applicants Supp. at 264-265.)

ii. The Board fully considered commercial, agricultural,
and recreational land uses.

CARE next claims that the Board's Order failed to consider commercial,

agricultural, and recreational uses in Applicants' route selection process. (CARE Brief at

19-21.) This contention is not supported by the Board's Order or the record.

First, the Board fully considered CARE's claims that Applicants did not take into

account various commercial, agricultural, and recreational uses when they proposed the

Preferred Route for the location of the transmission line. The Board concluded:

31



CARE believes that additional emphasis should have been placed, by the
Applicants, on agricultural and recreational land uses and on the social
and economic impacts of the Project on those uses. We recognize that
many of the impacts of building a new transmission line are problematic
from the perspective of neighboring landowners. However, we also
recognize that these impacts are balanced by the positive effects of such a
line on residential and business needs for improved electric service.

(Order, p. 31; CARE Appx. at 54.)

With respect to agricultural uses, the Board found that Applicants' Preferred

Route would result in "no significant, permanent impacts ... on Agricultural Districts

and that construction and maintenance of the proposed electric transmission line would

not impact the viability, as agricultural land, of any Agricultural District land." (Id., p.

37; CARE Appx. at 6o.) The Board further noted that impacts to any existing farmlands

would be minimal. (Id.) The Board's conclusions were supported by the evidence.

Typically, placing a transmission line along, or within, an agricultural field does

not materially affect or change the agricultural use of a properry. (Nicholas Testimony,

Hearing Tr. Vol. I, pp. 72-73; Applicants Supp. at 259.) Dr. Lynn Forster, Ph.D., a

retired member of the faculty of the Ohio State University's Department of Agriculture,

and himself the owner of farmland crossed by transmission lines, concluded that, in a

worst-case scenario, the Preferred Route's impacts on agriculture would reduce net

annual farm income no more than 4.2 percent on agricultural fields actually crossed by

the transmission line. (Forster Testimony, p. 30; Applicants Supp. at 210.) Further, he

concluded that these impacts were expected to be short-term, on the order of "up to

three years." (Hearing Tr. Vol. I, pp. 107-108; Applicants Supp. at 26o.) In short,

impacts to agricultural uses would be minimal, as the Board concluded.

CARE also claims that recreational uses of property along the Preferred Route

were not considered. However, both the RSS and the Application demonstrate that
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Applicants did, in fact, consider impacts to recreational uses in the vicinity of the

Preferred Route. (Application Vol. I, p. o6-7; Applicants Supp. at 17; Application Vol. I,

Appx. 03-1, p. 14 ("The following land use attributes were considered in the siting

process ... [o]ther sensitive land uses (including parks, wildlife refuges, conservation

areas, and golf courses)"; Applicants Supp. at 34.) See, also, Application, Vol. I, pp. o6-

3 to o6-i8; Applicants Supp. at 13-28.) What CARE is really contending is that a

property owner's choice of uses on private land should be given equal or greater weight

than dedicated public recreational resources.

Finally, although CARE points to no particular commercial uses which would be

significantly impacted by the Preferred Route, this issue was specifically addressed in

the Application. (See id.)

In conclusion, both Applicants and the Board considered the potential impacts of

the Preferred Route on commercial, agricultural, and recreational uses. The Board

reasonably and lawfully concluded that these impacts were minor, at best, and did not

present a valid reason for rejecting the Preferred Route.

C. RESPONSE TO CARE'S PROPOSITION OF LAW NO. II; THE ALJ
LAWFULLY AND REASONABLY CONCLUDED THAT CERTAIN
INFORMATION PRODUCED BYAPPLICAIV'I'S CONTAINED TRADE
SECRETS AND CRITICAL ENERGY INFRASTRUCTURE
INFORMATION AND WAS PROPERLY SEALED.

In support of its Second Proposition of Law, CARE challenges the ALJ's decision

to seal a limited quantity of documents and information produced by Applicants.

(CARE Brief at 21-26.) CARE continues to assert, wrongly, that the sealing of

Applicants' trade secrets and critical energy infrastructure information ("CEII") was

incorrect and somehow prejudiced CARE. (Id.) However, the ALJ's decision in no way

prejudiced CARE's ability to present its case or participate in the proceedings below.
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After filing the Application, Applicants made three additional submittals that

they requested be maintained under seal because they contained trade secrets and CEII.

First, Applicants filed under seal three sets of two (2) CDs containing the load-flow

information that was required by then-effective Ohio Adm.Code 49o6-15-02(A)(4):6

namely, raw power-flow base-case data.7 The data that Applicants submitted was in the

format required by the regulation in effect at the time and routinely used in the utility

industry. The data was accessible through the use of a proprietary software from

General Electric, known as Positive Sequence Load-Flow, or "PSLF." The PSLF software

required to review the data was, and remains, available for purchase.8 The ALJ

determined that this data met the definition of a trade secret by Entry dated March 3,

2008, and placed it under seal. (Entry, Mar. 3, 20o8; Applicants Supp. at 50.) CARE

did not object to the ruling at that time. Similar transmission-system information

previously has been determined to be confidential and sealed by the PUCO. See, e.g.,

Order, May 6, 2004, PUCO Case No. 04-504-EL-FOR, In the Matter of the 2004

Electric Long-Term Forecast Report of Ohio Edison Company, the Cleveland Electric

Illuminating Company, and the Toledo Edison Company and Related Matters; Order,

6 It should be noted that the Board has since amended Ohio Adm.Code 49o6-15-
o2(A)(4) to remove the requirement for the submittal of this data in this format. Ohio
Adm.Code 49o6-15-02(A)(4) now provides: "For electric power transmission facilities,
load-flow data shall be presented in the form of transcription diagrams depicting system
performance with and without the proposed facility."

7 See Motion by [Applicants] for Protective Order for Certain Information
Produced to Staff, Sept. 28, 2007 (Applicants Supp. at 38), as amended Oct. 1, 2007
(Applicants Supp. at 42.)

$ Available at: http: //www.gepower.com/prod_serv/products/utility_software
/en/ge_pslf/index.htm.
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Jan. 30, 2oo8, PUCO Case No. 07-504-EL-FOR, In the Matter of the 2007Electric

Long-Term Forecast Report of FirstEnergy Corporation.9

Second, in response to a subsequent request from the Board's Staff, Applicants

provided additional single-page diagrams detailing load-modeling information for the

project area that was contained on the originally submitted CDs. (Second Motion by

Applicants for Protective Order, Nov. 8, 2007; Applicants Supp. at 46.) These diagrams

contain detailed information on the design, structure, and condition of Applicants'

transmission system, and were generated by the proprietary PSLF software. In the past,

when faced with the same scenario, the Public Utilities Commission has agreed that the

documents were trade secrets and placed it under seal.l0 Therefore, the data and

diagrams sealed by the ALJ here are of a type that has been and continues to be

routinely treated as trade secrets or CEII subject to protection from public disclosure.

Third, in addition to providing Staff the original load-flow data CDs and single-

page diagrams, Applicants also produced (in response to CARE's broad discovery

requests) approximately 300 pages of other documents and one (i) additional data CD

that contained Applicants' trade secrets and CEII. These 300 pages represent only

about four tenths of one percent (o.a.%) of the 6A,s8i pages of documents produced by

Applicants to CARE. From this third category of documents, 14 were admitted into

evidence, and the documents - along with testimony related to them - remained sealed.

(Hearing Tr. Vol. III, Sept. i8, 20o8, pp. 57-61; Applicants Supp. at 269-270.)

9 These PUCO Orders are included in Applicants' Appx. at pp. 5o and 52,
respectively.

10 See Entry, Apr. 24, 200o, PUCO Case Nos. 99-1658-EL-ETP; 99-i659-EL-ATA;
99-166o-EL-ATA; 99-i66i-EL-AAM; 99-1662-EL-AAM; 99-1663-EL-UNC; 99-1687-EL-
ETP; 99-1688-EL-AAM; 99-i689-EL-ATA; 0o-o2-EL-ETP (CG&E, DP&L, and
Allegheny Power Electric Transition Plan Cases). (Applicants Appx. at ^D
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i. CARE Failed To Pursue The Exclusive Remedies Available
Under R.C. 149•43 For Securing A Ruling That The Documents
In Question Were "Public Records."

CARE invokes the Public Records Act in its Brief (CARE Brief at 22-23), yet fails

to note that it has not pursued the mandatory, exclusive remedies for requesting access

to the Board's records under that Act. Both a request to the public office and, if that

request is refused, an original action in mandamus to obtain the requested records are

required under the Act. R.C. 149•43(B)(1); 149•43(C)(1). R.C. 149•43(C)(1) provides:

If a person allegedly is aggrieved by the failure of a public office or the
person responsible for public records to promptly prepare a public record
and to make it available to the person for inspection in accordance with
division (B) of this section or by any other failure of a public office or the
person responsible for public records to comply with an obligation in
accordance with division (B) of this section, the person allegedly aggrieved
may commence a mandamus action to obtain a judgment that orders the
public office or the person responsible for the public record to comply with
division (B) of this section ...[.]

R.C. 149•43(C)(1). As this Court has stated, where the General Assembly by statute

creates a right and at the same time prescribes remedies or penalties for its violation,

courts may not create additional remedies. Trader v. People Working Coop. (1996), 74

Ohio St.3d 1286, i287, i996-Ohio-255 (citations omitted). As this Court also has noted,

"`[m]andamus is the appropriate remedy to compel compliance with R.C. 149•43, Ohio's

Public Records Act."' State ex rel. Cincinnati Enquirer v. Cincinnati Bd. of Edn., 99

Ohio St.3d 6, 2003-Ohio-226o, ¶io, quoting State ex rel. Cincinnati Enquirer v.

DuPuis, 98 Ohio St.3d 126, 2002-Ohio-7o41, ¶ii.

CARE never invoked the procedures for requesting public records under R.C.

149•43, and CARE never filed a mandamus action to challenge the denial of requested
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records.ll CARE, however, improperly invokes the Public Records Act as a basis for this

Court to reverse and vacate the Board's Order. (CARE Brief at 22.) The only remedies

provided by the General Assembly for violations of the Public Records Act are found in

R.C. 149•43, and they do not include overturning reasonable and lawful decisions of the

Board. CARE is seeking the wrong remedy in the wrong proceeding.

2. The Documents Sealed Below Are Trade Secrets Protected By
Ohio Law From Public Disclosure.

R.C. 149•43(A)(1)(v) excludes from the definition of "public record" any

documents the release of which is prohibited by state or federal law. As this Court has

concluded, if documents, data, or other information meet the definition of "trade secret"

found in R.C. 1333.61(D), that information is not a "public record" under R.C.

149•43(A)(1)(v). State ex rel. Besser v. Ohio State Univ. (2000), 87 Ohio St.3d 535, 540,

200o-Ohio-475; State ex rel. Carr v. City of Akron (2oo6),112 Ohio St.3d 351, 358,

2oo6-Ohio-6714. Even if CARE had made a public-records request to the Board, the

Board could not under R.C. 149.43 release Applicants' trade secrets.

Trade secrets must meet the following definition in R.C. 1333.61(D):

"Trade secret" means information, including the whole or any portion or
phase of any scientific or technical information, design, process,
procedure, formula, pattern, compilation, program, device, method,
technique, or improvement, or any business information or plans,
financial information, or listing of names, addresses, or telephone
numbers, that satisfies both of the following:

(1) It derives independent economic value, actual or potential, from
not being generally known to, and not being readily ascertainable

11 It would have been difficult for CARE to demonstrate the requisite standing to
invoke these remedies in the first place, since CARE obtained unredacted copies of all
the sealed records which it claims are public records well before the hearing, pursuant to
a protective order. R.C. 149.43(C)(1), for example, makes writs of mandamus available
to only those "aggrieved" by a public office's failure to release a record.
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by proper means by, other persons who can obtain economic value
from its disclosure or use.

(2) It is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.

Notwithstanding the ALJ's original determination in March 2oo8 that the documents

and data Applicants originally filed were trade secrets, CARE filed a belated motion in

September 2008 to unseal these records. (See Motion by Intervenor [CARE] to Unseal

Public Records, Sept. 12, 2008; Applicants Supp. at 149.) In response, Applicants

provided an affidavit from Bradley D. Eberts, the Director of Forecasting and Customer

Load Evaluation for FirstEnergy Service Company, in further support of Applicants'

position that the "trade secret" definition had been met. (Applicants' Response to

Intervenor's Motion to Unseal Public Records, Sept. 15, 20o8, Exh. 4, Eberts Aff.;

Applicants Supp. at 173-76.)

Mr. Eberts explained why the raw load-flow data and the diagrams detailing that

data are trade secrets. (Id., ¶ii; Applicants Supp. at 174.) Mr. Eberts established the

economic value of the sealed information by explaining that the load-flow data and the

single-page engineering diagrams contain detailed information on Applicants' electrical

transmission system, as well as Applicants' internal policies and planning criteria. (Id.,

¶¶13-14; Applicants Supp. at 175.) Further, the load-flow data and diagrams contain

information on Applicants' industrial customers that could be used to place them at a

competitive disadvantage. (Id., ¶15; Applicants Supp. at 175.) CARE has provided no

evidence to suggest that anything in Mr. Eberts' affidavit is incorrect. Indeed, CARE's

Brief does not mention Mr. Eberts' affidavit. (See, generally, CARE Brief.)

The information at issue also meets the second prong of the definition of "trade

secrets." Applicants have carefully controlled access to the type of data and diagrams
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sealed in this case. The load-flow data and diagrams detailing that data are not shared

with other departments within FirstEnergy, Applicants' parent company. The data is

used by a dedicated staff of Applicants' transmission and distribution system engineers,

and is not generally available to other FirstEnergy employees, much less to the public.

(Id., ¶7; Applicants Supp. at 174.) After considering CARE's belated motion to unseal, as

well as Applicants' response, the ALJ denied CARE's motion on September 16, 2oo8.

(Hearing Tr. Vol. I, Sept. 16, 2oo8, pp. 9-1o ; Applicants Supp. at 255-256.)

Applicants met their burden under Ohio Adm.Code 49o6-7-07(H) to establish

that the data and diagrams are trade secrets. CARE also disregards the fact that the

ALJ, far from simply accepting Applicants' contentions at face value, conducted a

thorough in camera review of the data and diagrams before ruling that they should

remain sealed. (Entry, Aug. 18, 2oo8; Applicants Supp. at 144) Because this type of

information is regularly submitted to the Public Utilities Commission and the Board,

ALJs have previously ruled that it is protected from public disclosure.12 Administrative

agencies are afforded great deference in the interpretation and implementation of their

own rules. Migden-Ostrander v. Pub. Util. Comm. (2004),102 Ohio St.3d 451,456,

2004-Ohio-3924, 812 N.E.2d 955.

CARE now contends that none of this information is properly characterized as

trade secrets because Applicants are a "public utility and have no direct competition."

(CARE Brief at 23, n. 2.) CARE never raised this argument in its Application for

Rehearing, and thus waived it for purposes of appeal. In any event, CARE's suggestion

that Applicants are not in a competitive market highlights CARE's misunderstanding of

the electric utility industry. Applicants participate in the regional wholesale electric

12See n. 1o, supra.
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markets, and the data filed with the Board under seal could provide Applicants'

competitors in that market with information on the capabilities of Applicants'

transmission system. (Eberts Aff., ¶13; Applicants Supp. at 175.) The load-flow data

and diagrams also contain information related to Applicants' internal policies and

procedures concerning their transmission and distribution system. Moreover, industrial

customers' load data is contained within the data and diagrams sealed by the ALJ. If

this information were to become publicly available, it could be used by competitors of

those customers to determine, among other things, aspects of their production

capabilities and their production costs. (Id., ¶15; Applicants Supp. at 175.) Accordingly,

there is considerable importance to Applicants and their customers in limiting the

dissemination of this type of data and diagrams.

Finally, CARE cites Dream Fields u. Bogart (2oo8), 175 Ohio App.3d 165, 20o8-

Ohio-152, 885 N.E.2d 978, in support of the general proposition that public records

must be kept open to the public. (CARE Brief at 22.) But the Dream Fields Court also

acknowledged that trade secrets are not public records. Dream Fields, 2008-Ohio-152,

at ¶2. The Dream Fields Court - unlike the ALJ here - did not find anything in the

record that fit into one of the exclusions from the definition of "public record" in R.C.

149•43, and none of the parties had claimed that any exclusions were applicable.

3. The Documents Sealed Below Are CEII Protected By Federal
Law From Public Disclosure.

CEII is shielded from mandatory disclosure under federal law. See 5 U.S.C. §552

(The Freedom of Information Act, or "FOIA"); Section 388.113, Title 18, C.F.R. Thus, it

is also properly exempt from disclosure under the Ohio Public Records Act. R.C.

149•43(A)(1)(v). After the terrorist attacks of September 11, 2001, the Federal Energy
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Regulatory Commission ("FERC") conducted a detailed review and reassessment of the

public availability of energy infrastructure information. After this formal review and

rulemaking, in February 2003, FERC issued Order No. 63o, adopting regulations for

protecting CEII from unrestricted disclosure. FERC Order No. 630 (Board Appx. at 32.)

FERC defined CEII as information about proposed or existing infrastructure that

"relates to the production, generation, transportation, transmission or distribution of

energy" that could be useful to a person in planning an attack on critical infrastructure.

FERC declared such information exempt from disclosure under FOIA. Section

388.113(c)(1), Title 18, C.F.R. In discussing the information that would constitute CEII,

FERC specifically noted that transmission-system maps and diagrams used by utilities

for transmission planning, which are submitted to FERC on Form No. 715, Annual

Transmission Planning and Evaluation Report, are CEII. FERC Order No. 630, 134

(Board Appx. at 32.) The transmission system maps and diagrams typically found in

FERC Form No. 715 are the same as those filed under seal in this matter. (See Eberts

Aff.; Applicants Supp. at 174.)

Raw load-flow data, transmission maps and diagrams, and system-performance

data are and have been routinely considered CEII by FERC because they could be used

to execute a terrorist attack. Section 388.113(c), Title 18, C.F.R.; see, also, In re Hala

Ballouz (June 8, 2oa7), No. CE07-121-000, 119 F.E.R.C. P62,204, 2ooy FERC LEXIS

1058; In re Baumgardner (Jan. 25, 20o8), No. CEo8-18-ooo, 122 F.E.R.C. P62,o68,

20o8 FERC LEXIS 158; In re Kritikson (Jan. 11, 20o8), No. CEo8-26-ooo,122 F.E.R.C.

P62,020, 20o8 FERC LEXIS 33 (Applicants Appx. at pp. 1, 4, and 8.) Therefore,

information that is CEII is exempt from mandatory disclosure under FOIA and exempt

from disclosure under the Public Records Act. R.C. 149•43(A)(1)(v).

41



4. The ALJ Lawfnlly And Reasonably Sealed The Records
Containing Trade Secrets And CEII.

The ALJ took pains to personally review the documents in question on two

separate occasions and concluded that they contained both trade secrets and CEII. (See

Entry, Aug. i8, 20o8, p. 2; Applicants Supp. at 145. See, also, Hearing Tr. Vol. I, Sept.

i6, 2008, pp. 9-io; Applicants Supp. at 255-256.) As this Court has previously held, "an

in camera inspection is the `best procedure' to determine whether information is exempt

from disclosure." Ohio Consumers' Counsel v. Pub. Util. Comm., 121 Ohio St.3d 362,

370, 2oo9-Ohio-604. As the AI.J noted in her March 3, 2oo8 Entry, she personally

reviewed Applicants' CDs and the single-page engineering diagrams and concluded that

they contain trade secrets as contemplated by R.C. 1333•61(D). (Entry, Aug. 18, 2008, p.

2; Applicants Supp. at 145.) Again, in September 2oo8, she also personally reviewed

CARE's exhibits that Applicants asserted contain trade secrets and CEII, and correctly

concluded that the documents should be protected from public disclosure. (Hearing Tr.

Vol. I, pp. 9-io; Applicants Supp. at 255-256.) Contrary to CARE's claims, there is

considerable evidence in the record supporting the ALJ's conclusion that the

information contains both trade secrets and CEII. CARE has offered nothing to rebut

this conclusion or to show that it is against the manifest weight of the evidence.

CARE contends that the ALJ did not properly consider the factors FERC has used

to define CEII. (CARE Brief at 24.) In fact, however, the ALJ specifically found:

The information on these documents has specific engineering detailed
level information that were it to be in the public record would open it up to
be used by anyone for whatever purpose, and for that reason the Federal
Energy Commission and the Ohio Power Siting Board and the Public
Utilities Commission follows their guidance. Anything that has detailed
level engineering automatically is sealed here as CEII.
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(Hearing Tr., Vol. I, pp. 9-1o; Applicants Supp. at 255-256) (emphasis added). The

transcript demonstrates that the ALJ correctly applied the standards to protect CEII in

this case.

The ALJ's CEII determination is particularly significant (and critical) with

respect to the raw load-flow data on the CDs. The CDs contain power-flow information

for the entire eastern interconnect - i.e., the CDs contain data regardin energy flows

and flow patterns on specific electric facilities used to transport, transmit and distribute

energy throughout most of the eastern half of the United States - not just the smaller

geographic area directly implicated by the proposed transmission line at issue in this

appeal. (Memorandum of Applicants [ATSI and CEI] in Response to Application for

Rehearing of Intervenor [CARE], Jan. 7, 2009, pp. 31, 36-37; Applicants Supp. at 272,

274-275.) The determinations made by the ALJ, and subsequently affirmed by the

Board, were both reasonable and lawful. The information in question clearly meets the

definitions of trade secret and CEII.

5. CARE Suffered No Prejudice From The Board's Decision To Seal
The Records In Question.

Ohio courts have long recognized that errors are harmless unless they are

inconsistent with substantial justice or affect a party's substantial rights. App.R. 12(B);

Civ.R. 61; Abrams v. Siegel, i66 Ohio App.3d 230, 246, 2oo6-Ohio-1728, 85o N.E.2d

99. Even if the Board erred in sealing the materials, CARE has failed to show how these

rulings caused any prejudice whatsoever to CARE.

Before the adjudicatory hearing, and after extensive negotiations, the parties

entered into a Confidentiality Agreement. (See Hearing Tr. Vol I, Sept. 16, 2008, pp. 31-

34; Applicants Supp. at 257-258.) Subject to that Agreement, CARE received from
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Applicants complete and unredacted versions of all the information that CARE claims

should be unsealed. CARE and its "experts" had comlete, un-redacted access to all the

data and documents well in advance of the evidentiarp hearing. Moreover, CARE did

not make any effort to obtain the PSLF software that is necessary to interpret much of

the data that it now claims should not have been sealed. (Galm Testimony, p. 27; CARE

Supp. at 329; Eberts Aff., ¶9; Applicants Supp. at 174.) Finally, CARE itself has

conceded that the proposed transmission line was needed (CARE Brief at 3), and the

information sealed by the ALJ is relevant to the necessity of a new transmission line in

the project area. (Galm Testimony, p. 27; CARE Supp. at 329.)

Put simply, CARE's ability to present its case to the Board was not impacted ata ll

by the ALJ's decision to maintain a limited quantity of documents, data, and testimony

under seal. Thus, any error in sealing the records is harmless and does not support a

holding that the Board's Order was unlawful or unreasonable. The lack of harm suffered

by CARE or its members from the ALJ's decision to seal the information in question also

defeats CARE's standing to complain about it. Ohio Contractors Assn. v. Bicking, 71

Ohio St.3d 3i8, 320, 1994-Ohio-i83, 643 N.E.2d io88 ("to have standing, the

association must establish that its members have suffered actual injury"); see, also, R.C.

149•43(C)(1) (limiting mandamus remedy to persons "aggrieved" by a public office's

failure to release a record). Without harm, there is no controversy.

CARE contends that by shielding the documents, data, and testimony from public

disclosure, the ALJ changed these public proceedings to a proceeding where "most" of

the key evidence was seen by only those who had signed a Confidentiality Agreement.

(CARE Brief at 25.) CARE contends that the testimony of a community member

unaffiliated with any party to this appeal - Robert Takacs, who testified at one of the
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public hearings which preceded the adjudicatory hearing, "might have been more in-

depth" had Applicants' load-flow data not been sealed from public review. (CARE Brief

at 26.) This rank speculation was contradicted by Mr. Takacs himself, who, on cross-

examination by CARE's attorney, stated:

Mr. Lee: In the proceeding that's pending currently, there's a large
amount of technical data relating to loads and voltages at each of the
substations that's filed under seal and not available to the general public.
Would that have been helpful to you in framing your testimony today?

Mr. Takacs: It could have possibly enhanced it, but I doubt it would
change it that much because what I presented was more of an
abstract conceptual argument.

(Public Hearing Tr. Part i, Sept. io, 2oo8, p. 6o; Applicants Supp. at 183) (emphasis

added).

CARE appears to assert an undefined, general "right" for members of the public,

not parties to this appeal, to have unfettered access to documents classified as trade

secrets and CEII. No such right exists. The public-records argument that CARE

advances in its Brief is, in reality, a request for this Court to enter an advisory opinion

on the rights of an unidentified party's entitlement under the Public Records Act to

certain records sealed by an ALJ. But this Court does not render advisory opinions in

public-records cases. State ex rel. Dispatch Printing Co. v. Johnson, io6 Ohio St.3d

16o, 2005-Ohio-4384, 833 N.E.2d 274, ¶43• On the contrary, "[e]very court must

`refrain from giving opinions on abstract propositions and... avoid the imposition by

judgment of premature declarations or advice upon potential controversies."' Arbino v.

Johnson, ii6 Ohio St.3d 468, 2007-Ohio-6948, 88o N.E.2d 420, ¶84, quoting Fortner

v. Thomas (1970), 22 Ohio St.2d 13,14, 257 N.E.2d 371.
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6. CARE had adequate time to fully prepare for the adjudicatory
hearing.

CARE finally argues that Applicants' alleged delay in the production of

confidential documents was undertaken to interfere with CARE's ability to prepare for

the evidentiary hearing. (CARE Brief at 26-30.) However, as noted above, CARE

obtained all the information in question in unredacted form weeks before the hearing,

and any alleged lack of time to review the materials, including the load-flow data, was

principally, if not exclusively, the result of CARE's own inaction.

At CARE's request, the ALJ postponed the hearing to accommodate CARE's

desire for more time - over the objection of most of the parties. (Entry, Aug. 18, 2oo8,

p. 4; Applicants Supp. at 147.) In granting the continuance requested by CARE, the ALJ

balanced CARE's request against the interests of the other parties, and reached a

reasonable accommodation by granting part of CARE's request for a postponement. It

was CARE's obligation to commit the resources necessary to review and digest the

information and documents produced by Applicants, and to prepare for the hearing.

"[T]he responsibility for making an intervenor's participation `meaningful' lies with the

intervenor." In the Matter of the Investigation into the Perry Nuclear Power Station,

Entry, Apr. 21, 1987, PUCO Case No. 85-521-EL-COI, at 2 (Applicants Appx. at 44.)

CARE had sufficient time to prepare its case, if it had committed the necessary

resources. CARE's failure in this respect is not the fault of the Board, nor is it in any way

attributable to Applicants. The schedule established by the ALJ, as subsequently

amended to provide CARE with additional time, was not unlawful or unreasonable.
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CARE argues that Applicants delayed production of the confidential documents,

thereby hindering CARE's ability to "examine, in consultation with its experts, the

current need for the Project and to analyze the accuracy of the Applicants' assertions

that the proposed line could be sited only in certain locations." (CARE Brief at 26-27.)

CARE further argues that, if the confidential documents had been produced sooner,

CARE could have

explored the possibility of a more regional solution to the problems
identified by the Applicants, and specifically, the possibility of connecting
the Applicants' electrical system with the adjacent Ohio Edison 69 kV
system, which apparently, is in need of strengthening. CARE's expert
witnesses mentioned this possibility to CARE during the discovery phase,
but this option could not be explored in detail because the option was
prompted only by the confidential documents and insufficient time was
provided to analyze and digest this information.

(CARE Brief at 28-29.) But CARE's inability to evaluate the confidential documents

produced to CARE in unredacted form was thwarted by its own failure or refusal to

acquire the PSLF software necessary to evaluate the data. (Galm Testimony, p. 27;

CARE Supp. at 329.)

Contrary to CARE's Brief, its witnesses did not conclude that CARE's exploration

of a "regional" tie-in to the Ohio Edison 69 kV system was thwarted by untimely

production of the confidential documents. CARE's witness, Dr. Francis Merat, cited by

CARE in support of this statement, made no such claim. He testified that:

Based upon the information provided, it appears that the 69 kV system in
Trumbull County is in need of strengthening, although few details are
supplied. Several of the options discussed in the referenced exhibits make
this fact clear and also involve the utilization of the 69 kV system.
However, I do not have enough information to determine
whether a viable option, from an electrical standpoint, exists
utilizing the 69 kV system or in cozVunction with the
strengthening of that system as may otherwise be necessary,
but the possibility that a more regional solution, addressing both the
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Trumbull County and Geauga County problems might be viable, and this is
at least suggested by these documents.

(Merat Testimony, p. 17; Applicants Supp. at 252) (emphasis added). Dr. Merat thus did

not claim that he had inadequate time to evaluate the confidential documents produced

by Applicants. Instead, he testified that there was inadequate information available to

him from those documents to draw any conclusions about the viability of an alternative,

"regional" solution to meet electric needs in Geauga County. This resulted, in part, from

CARE's own refusal to obtain the PSLF program required to analyze the load-flow data.

CARE argues that Applicants' "tactics" resulted in a 14-week delay in producing

the confidential materials to CARE. (CARE Brief at 28.) However, Applicants produced

more than 69,ooo pages of non-privileged documents to CARE during this period. The

onlv documents not made available to CARE by the end of May 20o8 - more than four

months before the evidentiary hearing - were the three circumscribed categories of

information described above: two CDs of power-flow model data; six diagrams showing

the results of the modeling with General Electric's proprietary PSLF software; and

approximately 300 pages of other documents containing trade secrets and CEII. Most

of this confidential information was produced to CARE on July 24, 2oo8 (and received

by CARE on July 25, 20o8), including the load-flow data. (Memorandum of Applicants

[ATSI and CEI] in Response to Application for Rehearing, p. 33; Applicants Supp. at

273.) All of the requested information was provided to CARE by August 8, 2008.

(Application for Rehearing, p. 19; CARE Appx. at 1i8.) Thus, CARE received all

documents that it had requested, including all documents designated as confidential,

and sealed by the ALJ, well before the August 29, 2oo8 discovery cutoff - and more

than five weeks prior to the commencement of the adjudicatory hearing. (Id.) The
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timeline for the load-flow data is even longer, with CARE having received the requested

data more than seven weeks before the hearing. (Memorandum of Applicants [ATSI

and CEI] in Response to Application for Rehearing, p. 33; Applicants Supp. at 273.)

Finally, CARE waited to file its initial discovery requests until March 27, 20o8,

three months after it had sought intervention, and more than three weeks after being

granted intervention. ([CARE's] First Set of Interrogatories and Document Requests to

[ATSI] and [CEI], Mar. 27, 2oo8; Applicants Supp. at 254.) While CARE seeks to

characterize the delay in receiving a limited number of confidential documents as an

intentional tactic by Applicants to disadvantage CARE, CARE's own delay in seeking

discovery is also the cause of any disadvantage that CARE may have suffered. Having

delayed its efforts to obtain these records, CARE should not be heard to complain that

Applicants' efforts to protect the confidentiality of their documents was the exclusive, or

even primary, cause of any claimed disadvantage to CARE in preparing for hearing.

III. CONCLUSION

For the foregoing reasons, and for the reasons set forth in the Merit Brief of the

Ohio Power Siting Board, this Court should affirm the Board's Opinion, Order and

Certificate. The Board's Order was lawful and reasonable and well supported by the

manifest weight of the evidence.
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*LexisNexis•
LEXSEE 2008 FERC LEXIS 158

Dean Baumgardner

Docket No. CE08-18-000

FEDERAL ENERGY REGULA'fORY COMMISSION - OFFICE DIRECTOR

122 F.E.R.C. P62,068; 2008 FERC L&X!S 1 S8

January 25, 2008

ACTION:
[`• 1] ORDER GRANTING REQUEST FOR CRITICAL ENERGY INFRASTRUCTURE INFORMATION

OPIN[ON:
[•64,127]

1. On Novcmber 13, 2007, Mr. Dean Baumgardner, on bchalf of Dr. Juan S. Santos and Wind Capital Group, submitted
a request under the Federal Energy Regulatory Contmission's (Commissiou or FERC) Cdtical Energy Infrastmcture
Inforrnation (CEII) regulations at 18 GF.R. § 388.! 13(r1J(3) (2007). Specifically, Mr. Baumgardner seeks transmission
topology maps, load flow base cases for the 2007 and 2012 "on and off peak" load flow cases, and detailed breaker dia-
grams for both the distribution and transmission systems in Ohio, northeast of Dayton. The requested information is
contaured in tlre FERC Form No. 715 subnritted in 2007 by member companies of the Reliability First Corporation re-
gion of the North American Reliability Corporation. ni

nl Because we do not segregate the components of the FERC Form No. 715 data, we will consider Mr.
Baumgardner's submittal as a request for the entire FERC Form No. 715.

2. By letter dated December 12, 2007, Ann [••2] E. Gorton, Attorney-Advisor for General and Adntinistrative Law,
notifed the subnutters of the request and provided five (5) business days in which to submit comments. This letter also
notified the submitters that, in accordance with 18 C.F.R. § 388.112(e), it served as notice of release if timely conanents
opposing release were not received. Two entities provided responses to Mr. Baumgardner's reques[.

3. Vectren Corporation (Vectren) expressed concem regarding the release of inforntation to Mr. Baumgardner because
this information could be used by unfriendly parties to determine the configuration and the critical locations of its elec-
trical transmission system. Vectren adds that it has no knowledge that the requesting party is unfriendly, or associated
with unfriendly parties.

4. FirstEnergy Corporation (FirstEnergy) asserted that the info[mation in its FERC Form No. 715 should be exempt
from disclosure under the Frcedom of Information Act (FOIA) Exemption 4 as it contains "confidential conunercial
information' and CEII. n2 It further argued that the requesters fail to arliculate a sufficient need and description of the
intended use of the information as required prior to ["43] the disclostue under 18 C.F.R. § 388.1 !3(d)(3)(i).

n2 see 5 U.S.C § 552(b)(4) (2000 & Supp. Jv2004).



122 F.E.RC. P62,068, *; 2008 FERC LEXIS 158, **
Page 2

5. CEII is defined in 18 C.F.R. § 388.113(c) as "specific engineering, vulnerability, or detailed design infomtation about
proposed or existing critical infrastmcture that: (i) Relates details about the production, generation, transportation,
transmission, or distribution of energy; (ii) Could be useful to a person in planning an attack on critical infrastmeture;
(iii) Is exempt from mandatory disclosure under the Freedom of Information Act, 5 U.S C. 552; and (iv) Does not sim-
ply give the general location of the critical infrastmcuue." FERC Fonn No. 715, Annual Transmission Plan and Evalua-
tion Report, contains information about the electric transmission system that constitutes CEQ. Part 2 requires power
flow data; Part 3 requires system ntaps and diagrams; Parts 4 and 5 require transn»ssion planning data; and Part 6 re-
quires system performance data. [**4] This type of information could be used to plan an attack on the electric grid.
Parts 2, 3, and 6 are exempt from mandatory disclosure under FOLA Exemption 7(F). n3 In addition, Parts 4 and 5 of
some companies' FERC Form No. 715 are also exempt from mandatory disclosure under FOIA Exemption 7(F). This
particular FOIA provision exempts [*64,128] "records or mformation cotnpiled for law enforcement purposes" to the
extent that release of such information "coutd reasonably be expected to endanger the life or physical safety of any indi-
vidual." n4 This infomiation could be used to harm the electric grid, which would endanger lifr and safety. For the
foregoing reasons, I conclude that the information requested qualifies as CEII.

n3 5 U.S.C. §S52(b)(7)(F).

n4 5 U.S.C. § 552(b)(7)0.

6. With regard to FOIA Exemption 4, FirstEnergy does not provide adequate evidence in support of its argument that
FERC Form No. 715 data qualify for FOIA Exempiion 4 protection. To qualify [**5] for FOIA Exemption 4 protection,
the information must be (1) commercial or financial, (2) obtained from a person, and (3) be privileged and conSdential.
While the FERC Form No. 715 rcports arguably migbt quahfy as commercial information frorn a person, I do not be-
lieve that FirstEnergy has demonstrated that the information is privileged or confidential. Generally, to be "confidential"
for purposes of FO[A Exemption 4, disclosure of the information must either impair the government's ability to obtain
similar information in the future, or cause substantial harm to the competitive position of the submitter of the infonrra-

tion. See National Prvkr & Conservation Ass n v. Morton, 162 U S. App. D.C. 223, 498 F.2d 765, 770 (D.C Cir. 1974).
FirstEnergy has not shown that release of this information would impair the Cotnntission's ability to obtain it in the fu-
ture, and it has not articulated substantial competitive harm from such a release.

7. Although the infomtation requested is CEII, it may be released to requesters with a legitimate need for the informa-
tion. The Conunission nrust balance a requester's nced for the information against lhc seiuiGvity of the information.
While the Contmission's [**6] regulation at 18 C.F R. § 388.113(d)(3)O requires that a rcquester asscrt the particular
need for and intended use of the information, the primary purpose of the rule is to ensure that information deemed CEI[
stays out of the possession of terrorists. Accordingly, assessing a requester's legitimacy and securing an executed non-
disclosure ageement are paramount factors in deterrrrining whether to grant a request for CEII.

8. In this case, Commission staff has verified that Mr. Baumgardner is Senior Vice President of Wind Capital Group.
On behalf of Wind Capital Group and Mr. Santos, Mr. Bautngardner plans to use the infomtation for tmnsmission stud-
ies to measure the impact and viability of new wind generation facilities in this area. Mr. Baumgardner has agreed to
adhere to the terms of the atmched non-disclosure agreement.

9. I conclude that Mr. Baumgardner is a legitimate requester with a demonstrated need for the information requested.
Notwithstanding the fact that this information is CEII and could be hannful in the wrong hands, I conclude that release
to Mr. Baumgardner, in accordance with the terms of the attached non-disclosure agreement, is appropriate. Pursuant
[**7] to the non-disclosure agreement, the requester is prohibited from either disclosing or sharing the CEII with any
person not otherwise covered by a Commission non-disclosure agreement covering this same information. Authority to
act on this matter is delegated to the CEII Coordinator pursuant to /8 C.F.R. § 375.313.

The CEI[ Coordinator orders:

Mr. Baumgardner's request for access to CEII is granted. This order is subject to reheariug pursuant to 18 C.F.R. §

385.713.
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Andrew J. Black

Director

Office of Exteinal Affairs

APPENDIX:
[*64,129]

[SEE CRITICAL ENERGY INFRASTRUCTURE INFORMATION CONSULTANT NON-DISCLOSURE

AGREEMENT IN ORIGINAL] [*64,131]
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Hala Balloua

Docket No. CE07-121-000

FEDERAL ENERGY REGULATORY COMMISSION - OFFICE DIRECTOR

119 F.E.R.C P62,204; 2007 FERCLEXIS 1058

Issued June 8, 2007

ACTION:
[**1] ORDER GRANTING REQUEST FOR CRITICAL ENERGY INFRASTRUCTURE INFORMATION

OPINION:
[*64,534]

1. On May 8, 2007, Hala Ballouz, on behalf of Llectric Power Engineers, Inc. (EPE), submitted a request under the Fed-
eml Energy Regulatory Commission's (Commission or FERC) Critical Energy Infrastrncmre Information (CEH) regula-

tions at 18 C.F.R. § 388.113(d)(3) (2006) for copies of the most recent FERC Form No. 715 data regarding the latest
load flow base case models for all of the NERC regions' transmission systems.

2. By letter dated May 15, 2007, Megan Sperling, Attorney-Advisor, Geneml and Administrative Law, notified the

submitters of Form No. 715 of the request and provided five (5) business days in which the submitters could cornment
on the request. Georgia Ttansntission Corporation telephoned that it bas no objection to the release of the information

requested. Nine entities filed responses to the request.

3. CenterPoint Energy Houston Electric, LLC (CeoterPoint Energy) states that the information in Fomr No. 715 is CEII
and could be used to ptan an attack on the electric grid of CenterPoint Energy. CenterPoint Energy also states that the
information is [**2] exempt from disctosure under the Freedom of Information Act (FOIA) Exemption 7(F) (relating to
records or information compiled for law enforcement purposes to the extent that disclosure could endanger the life or
physical safety of any individual) because the information "could be used by anyone with ill motives to sabotage and

barm the provision of electricity in the Houston area." See S U.S.C. § 552(b)(7)(F) (2006). CenterPoint Energy also
states that the requester appears to have a legitimate business need for the infomtation and that if the information is re-

leased, it should be subject to a confidentiality agreement.

4. Oncor Electric Dehvery Company (Oncor) states that the information is CED and should not be niade public. Oncor
states that Parts 2, 3, and 6 of the information contained in Form No. 715 include sensitive information about electric
transmission facilities and confidential and privileged [*64,535] treatmcnt of the infonnation renains appropriate. On-
cor requests that its infamtation not be disclosed. However, it recognizes that the Commission has determined that en-
ergy market consultants should be allowed access to certain CEH information. [**3] Oncor requests that if the infor-
tnation is disclosed to the requesting entity, that it be subject to a non-disclosum agreenient.

5. MidAmerican Energy Company (MidAmerican) states that the information tequested is CEH and should not be dis-
closed to third parties and that the inforntation is exempt from disclosure under FOIA Exemption 7(F). 5 U.S.C. §

552(b)(7)(F) (2006). MidAmerican also states that the Cottimission should continue to ensure that each requester dem-
onstmtes a legitimate need for the information and executes a non-disclosure agreement

6. Alliant Energy Company (Alliant) states that while it does not object to the release of PaR I of its Form No. 715 to
the requester, it believes Parts 2, 3, 4, 5, and 6 of Fonn No. 715 should be withheld from disclosure because the infor-
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mation is exempt from disclosure under FOIA Exemption 7(F) and because it is CEII See 5 U.S.C. § 552(b)(7)(F)
(2006). Alliant also argnes that while consuhants may bave to identify potential clients, the request goes well bcyond
that whicb a reasonable, legitimate consultant would need to know to provide services in the industry.

7. SERC [**4] Reliability Corporation (SERC) states that the information in Form No. 715 is CEII aud is eligible for
proteotion from public disclosure under FOIA Exemptions 2(relating to the interaal personnel mles and practices of an
agency) and 4(relating to trade secrets and commercial or fmancial information obtained from a person that is privi-
leged or confidential). 5 US.C. § 552(bX2) and (b)(4) (2006). SERC states that the request is insufficiently justified,
inappropriate, and the proposed usage of the data is vague. SERC alleges that there is insufficient inforntation provided
to indicate that the data will not be used in a manner that is cormrtercially barmful to the owners of the data or to the
security of the electric grid in the Southeast. SERC also requests that if the data are released, the data should be deemed
CEII and accontpanied by an appropriate non-disclosure agreement.

8. FirstEnergy Coep. (FirstEnergy) states that the information requested in its Form No. 715 should be exempt from
disclosure under FOIA Exemption 4 because it contains confidential conunercial information and CEII See S U.S.C. §

552(b)(4) (2006). FirstEnergy [**5] also argues that the requesters' statement of need and intended use fails to meet the
standards set forth in the Commission's regulations because it fails to provide the requ'ned detail, or to articulate a par-
ticular need for or intended use of the CEII as required by 18 C.F.R. § 388.113(d)(3)(i).

9. Veetren expresses concem regarding the release of the CEII in Part 3 of its Fornr No. 715 filing. Vectren states that
the informtion could be used by unfriendly parties to locate and target key facilities within the Vectren electric system.
Vectren also raises eoncems related to the release of the drawings in Part 3 and the power flow base cases in Part 2 of
the fihng as this information could be used by unfriendly parties to target key facilities and to determine the eon6gura-
tion and the critical locations of its electrical transmission system. Vectren adds that it has no knowledge that the re-
questing party is umfriendly or associated with unfiiendly parties.

10. American Transntission Company (ATC) states that the Form No. 715 contains electric power flow information for
ATC's tenitory that is CEII and should not be disclosed. ATC offered to [*'6] work with EPE directly to provide the
information. ATC staWs that by contacting ATC directly and specifying the exact business need for the inforntation,
ATC and the requester can agree on the terms and condilions under which the infomiation shall be provided under an
appropriate confidentiality agreement. ATC also states it has provided similar information under similar arrangements
with other parties.

11. Southem California Edison (SCE) states that the infomtation in SCE's Form No. 715 is CEII and thc Commission
should reject the request. SCE also states that the information in Form No. 715 is exempt from disclosure under FOIA

Exemption 7(F) See 5 U.S.C. § 552(b)(7)(F) (2006). SCE states the sensitive infomtation regarding SCE's trensmission
system provided in Form No. 715 creates a risk that the infomtation may be used to plan and carry out a terrorist attack.
SCE also argues that the requester has not demonstrated a need for the information as required by 18 C.F.R. §
388.113(d)(3)(i). Additionally, SCE states tbat the requester has not demonstrated that the information w8l be kept con-
fidential and that every person [**7] at EPE who intends to use the data should be included on the CEII request form.

12. CEI] is defined in 18 C.F.R. § 388.113(c)(1) as "specific engineering, vulnerability, or detailed design information
about proposed or existing critical infrastructure that: (i) Relates to the production, generation, transportation, ttansmis-
sion, or distribution of energy; (ii) Could be useful to a pen;on in planning an attack on critical infrastructure; (iii) Is
exempt from mandatory disclosure under the Freedom oflnformation Act [FOIA], 5 U S.C. 552; and (iv) Does not sim-
ply give the location of the critical infrastructure." FERC Form No. 715, Annual Transmission Plan and Evaluation Re-
port, contains infomtation about the electric transmission system that constitutes CEII. Part 2 requires power flow data,
Part 3 requires system maps and diagrams, Parts 4 and 5 require transmission planning data, and Part 6 requires system
performaoce data. This type of information cauld be used to plan an attack on the electric grid. Parts 2, 3, and 6 are ex-
empt from rnandatory disclosure under FOIA Exemption 7(F). In addition, [*64,5361 Parts 4 and 5 of some companies'
[**8] Form No. 715 are also exentpt from mandatory disclosure under Exemption 7(F). This particular FOIA provision
exenrpts "records or information compiled for law enforcement purposes" to the extent that release of such infomretion
"could reasonably be expected to endanger the fife or physical safcty of any individual." S U.S.G § 552(b)(7XF). This
information could be used to harm the electric grid, which would endanger life and safety. For the foregoing reasons, I

conclude that the information requested qualifies as CEII. n I
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nl Ahhough SERC and FirstEnergy refercnce Exemption 4, ,hey do not provide adequate evidence in sup-
port of the argument that Form No. 715 data qualify for Exemption 4 protection. To qualify for Exemption 4
protection, the information must be (1) commercial or fnancial, (2) obtained from a person, and (3) privileged
or confidentiaL While the Form No. 715 reports arguably nright qualify as commercial infotmation obtained
from a person, I do not believe that the companies that referenced Exentption 4 have demonstrated that the in-
fonnation is privileged or confidential. Generally, to be "confidential" for purposes of Exemption 4, disclosure
of the infomtatiom must either impair the govemment's ability to obtain sitnilar infornwtion in the future, or
cause substantial harni to the cotnpefltive position of the submitter of the information See National Parks &
Conservation Ass'n v. Monon, 498 F.2d 765, 770 (D_C_ Cir. 1974). SERC and FirstEnergy have not shown that
release of this information would impa'u the Commission's abtlity to obtain it in the future, and they bave not ar-

ticulated substantial competitive harm from such a release.

[**97

13. Although the infomtation requested is CEII, it may be released to requesters with a legitimate need for the infomta-
tion. As CEII Coordinator, I must balance the requesters' need for the information against Ote sensitivity of the informa-
tion. While the Commission's regulation at 18 C.F.R. § 388.113(dx3xi) requires that requesters assert a particular need
for an intended use of the information, the primary purpose of the nde is to ensure that information deented CEQ stays
out of the possession of tetrorists. Accordingly, assessing the requesters' legitimacy and securing executed non-
disclosme agreements are paramount factors in determining whether to grant requests for CEII. In this case, Conunis-
sion staff has verified that the requester, Ms. Ballouz, is the Vice President and part owner of EPE, an engineering and
consulting frrm based in Waco, Texas. The requester states a need for the data to undertake load flow analysis for the
purpose of evaluatmg interconnection of wind generation farrns for EPE clients. The Conmrission has recognized that
researchers and consultants provide valuable semices to the energy industry and that substantial benefits [**10] an:
derived from their work. n2 Accordingly, where Commission staff has verified that the individual requester or firm is a
researcher or consultant, the Connnission is unwitl'mg to deny access to information necessary to conduct valuable re-
search or to provide legitirnate services. In addition, Ms. Ballouz has agreed to adhere to the teuns of the attached non-

disclosure agreement. 0

n2 FERC Stats. & Regs. P31,189 at 31,642.

n3 With respect to SCE's concern that the requester has not dernonstrated that the information will be kept
confidential and that every person at EPE who intends to use the data should be included on the CEII request
forms, Ms. Ballouz signed the non-disclosure agreement and Teresa Ives and Kristen Rodriguez, also employees
of EPE, signed non-disclosure agreements for the same infortnation in Docket Nos. CE07-I 11-000 and CE07-

112-000.

14. I conclude that Ms. Ballouz is a legitimate requester witb a demonstrated need for the information requested. Not-
withstanding the fact that [**I1] this information is CEII and could be harmf»i in the wrong hands, I conclude that re-
lease to this requester, in accordance with the terma of the attached non-disclosure agreement, is appropriate. Pursuant
to the non-disclosure agreement, Ms. Ballouz is prohibited from either disclosing or sharing the CEII with any person
not otherwise covered by a Commission non-disclosure agreement covering this same infortuation.

15. This order provides notice to the subnutters of tlre requested FERC Form No. 715 data that the requesoad material
will be released no sooner than five calendar days after the date this order is issued. n4 Authority to act on this matter is
delegated to the Critical Energy Infrastkucture Infomtation Coordinator pursuant to 18 C.F.R § 375.313.

n4 See 18 C.F.R. § 388.112(e). ATC was notified that notwithstanding ATC's offer to work directly with

EPE directly to provide the information, the CEII would be provided by the Conunissioa

[**12]
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The Critical Energy Infrastructure Infotmation Coordinatar ordets:

The request for access to CElI is granted. This order is subject to rehearing pursuant to 18 C.F.R. § 385.713

Andrewl. Black

Director

Oft-ice of External Affairs
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James Britikson

Docket No. CE08-26-000

FEDERAL ENERGY REGULATORY COMMISSION - OFFICE DIRECTOR

122 F.E.R.C. P62,020; 2008 FERC LEXJS 33

January 11, 2008

ACTION:
[**1] ORDER GRANTING REQUEST FOR CRITICAL ENERGY INFRASTRUCTURE INFORMATION

OPINION;
[*64,049]

I.On November 27, 2007, Mr. James Kritikson, on behalf of Shell Energy North America (Shell Tmding), submitted a
request under the Federal Energy Regulatory Cormnissicn's (Commission or FERC) Critical Energy Inftastructure In-
foraiation (CEII) regulations at 18 CFR. § 388.113(d)(3) (2007). Specifically, Mr. Kritikson seeks load flow and pro-
duction modeling data of the Westem Electricity Coordinating Council (WECC) corresponding to the April 2007 FERC
Form No_ 715 filings snbnutted to the Commission.

2. By letter dated December 12, 2007, Michacl Watson, AttomeyAdvisor, notified the submittccs of FERC FormNo.
715 of the request and provided five (5) business days in whicb to subnrit conwtents. This letter also notified the sub-
nrittrs that in accordance with 18 C.F.R. § 388.112(e), it served as notice of release if timely conunents opposing re-
lease were not received. Neither the WECC or any of its member companies filed a response to Mr. ICritikson's request.

3. CEII is defined in 18 C.F.R. § 988.113(e) as "specific engineering, vulnerability, or detaded design information about
proposed or existing [**2] critical in&astmcture that: ( i) Relates details about the production, generation, tnmsporta-
tion, transmission, or distribution of energy; (ii) Could be useful to a person in planning an attack on critical infrasnuc-
ture; (iii) Is exempt from mandatory disclosure under the Freedom of Infotmafion Act, 5 U.S.C. 552; and (iv) Does not
simply give the general location of the critical infra.structure." FERC Form No. 715 contains information about the elec-
tric transmission system that constitutes CEIL Part 2 requires power flow data; Part 3 requires system maps and dia-
gmms; Parta 4 and 5 require transmission planning data; and Part 6 requires system performance data. This type of in-
formation could be used to plan an attack on the electric grid. Parts 2, 3, and 6 are exempt from mandatory diselosme
under FOIA Exemption 7(F). In addition, Parts 4 and 5 of sonu: companies' FERC Form No. 715 are also exempt from
mandatory disclosure under FOIA Exemption [*64,050] 7(F). This information could be used to hann the electric gcid,
which would endanger lifc and safety. For the forcgoing rcasons, I conelude that the information requested qualifies as
CEII.

4. Although the infom>ation [**3] requested is CEII, it may be released to requesters with a legitimate need for the in-
fotmation. The Connnission must balance a requestets need for the information against the sensitivity of the infonna-
tion. While the Canunission's regulation at 18 C F.R. § 388.113(r7(3)(i) requires that a requester assert the particular
need for and intended use of the infottnatioa, the primary purpose of the rnle is to ensure that information deemed CEII
stays out of the possession of terrorists. Accordingly, assessing a requestels legitimacy and securing an executed non-
disclosure agreement are paramount facmrs in determining whether to grant a request for CEII.

5. in this case, Coaunission staff has verified that Mr. Kritikson owns the energy consulting firm of ICritiicson and Asso-

ciates, Inc (Kritilcson). Rritikson provides a variety of services to its energy industry clientele, including perfonning a

A-S
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rmrket analysis of current electric generatiea The Connnission has recognized that consultants provide valuable ser-
vices to the energy industry and that substantial benefits are derived from their work. Accordingly, where Commission
staff has verified that an individual requester and his finn provide [**4] legitimate consulting services, the Conunission
is unwilling to restrict access to information necessary to advise clients. ni In addition, Mr. Kritikson has agreed to ad-
here to the terms of the attached non-disclosure agreement.

nl Critical Energy Infrastructure Information, Order No. 649, 69 Fed. Reg. 48,386 at P I Z(Aug. 10, 2004),

FERC Stats. & Regs. P31,167 (2004).

6. I conclude that Mr. ICritikson has demDnstrated a legitimate need for the inforntation rcquested. Notwithstanding the
fact that this infortnation is CEII and coold be harmful in the wrong hands, I conclude that release to Mr. Kritikson, in
accordance with the terms of the attached non-disclosure agreement, is appropriate. Pursuant to the non-disclosure
agreement, Mr. Kritikson is prohibited from either disclosing or sharing the CEII with any person not otherwise covered
by an agency non-disclosure agreement covering this same inforntation.

7. This order provides notice to the submitters of the requested FERC [**5] Fonn No. 715 data that this material will
be released no sooner than five (5) business days a8er the date this order is issued. n2 Authority to act on this matter is
delegated to the CEtI Coordinator pursuantto 18 C.F.R. § 375.313.

n2 See 18 C.F.R. § 388.112(e).

The CEII Coordinator orders:

Mr. 7atnes Kritikson's request for access to CEII is granted as discussed above. This order is subject to rehearing pursu-
ant to 18 C.F.R. § 385.713.

Andrew J. Black

Director

Office of External Affairs

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawGovenunental InformationFreedom of InfornrationDefenses & Exemptionslaw Enforcement Re-
cordsGeneral OverviewEnergy & Utiiities Lawpdnunistrative ProceedingsU.S. Federal Energy Regulatory Commis-
sionGeneral OverviewEnergy & Utilities LawTransportation & PipelinesElecteicity Transrttission
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TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
PART I. THE AGENCIES GENERALLY

CHAPTER S. ADMEVISTRATIVE PROCEDURE
SUBCHAPTER II. ADMINISTRATIVE PROCEDURE

Go to the United Statcs Code Service Archive Directory

S USCS § 552

THE CASE NOTES SEGMENT OF THIS DOCSJMENT HAS BEEN SPLIT INTO 3 DOCUMENTS.
THIS IS PART 1.
USE THE BROWSE FEATURE TO REVIEW TIIE OTIIER PART(S).

§ 552. Public information; agency rules, opinions, orders, records, and proceedings

(a) Each agency shall make available to the public information as follows:
(1) Each agency shall separately state and currently publish in the Federal Register for the guidance of the publiF-

(A) descriptions of its central and field organization and the established places at which, the employees (and in the
case of a uniformed service, the members) from whom, and the methods whereby, the public may obtain inforrrntion,
make subnUttals or requests, or obtain decisions;

(B) statements of the genoral cowse and medrod by which its funetioas aee chacmeled and determured, including the
nature and requirements of all forrnal and informal procedures available;

(C) mles of procednre, deseriptions of fomts available or the places at which forms may be obtained, and instruc-
tions as to the scope and contents of all papen:, report.s, or examinations;

(D) substantive rules of general applicability adopted as authorized by law, and statements of geneml policy or in-
terpretations of gencral applicability formulated and adopted by the agency; and

(E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of the temts thereof, a person may not in any manner be

required to resort to, or be adversely affected by, a matter required to be published in the Federal Register and not so
published. For the purpose of this paragraph, matter reasonably available to the class of persons affected thereby is
deemed published in the Federal Register whcn incorporated by reference therein with the approval of the D'uector oP

the Federal Register.
(2) Each agency, in accordance with published rules, shall make available for public inspection and copying-

(A) final opinions, inchiding concuning and dissenting opinions, as well as orders, made in the adjudication of
cases;

(B) those statements of policy and interpretations which have been adopted by the agency and are not published in
the Federal Register;

(C) administmtive staff manuals and instructions to staff that affect a member of the public;
(D) copies of all records, regardless of fotm or forrnat, wbich have been released to any person under paragraph (3)

and which, because of the nature of their subject matter, the agency dctermines have become or are likely to become the
subject of subsequent reqnests for substantially the same records; and

(E) a general index of the records referred to under subpamgraph (D);
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unless the materials are protttptly published and copies offered for sale. For records created on or after November 1,
1996, within one year after such date, each agency shall make such records available, including by cotttputer telecom-
munications or, if computer teleconununications means have not been established by the agency, by other electronic
nreans. To ihe extent required to prevent a clearly unwarranted invasion of personal privacy, an agency may delete iden-
tifying details when itmakes available or publishes an opinion, statement of policy, interpretatioa, stalYnmuual, instrue-
tion, or copies of records referred to in subparagraph (D). However, in cach case the jus6fication for the deletion shall
be explained fully in writing, and the extent of such deletion shall be indicated on the portion of the record which is
rnade available or published, unless including that indication would harm an interest protected by the exemption in sub-
section (b) under which the dele6on is made. If technically feawble, the extent of the deletion shall be indicated at the
place in the record where the deletion was ntade. Each agency shall also maintain and nnke available for public inspec-
tion and copying current indexes providing identifying infortnation for the public as to any matter issued, adopted, or
promulgated after July 4, 1967, and required by this paragraph to be made available or published. Each agency shall
make the index referred to in subparagraph (E) available by computer teleconununications by December 31, 1999. Each
agency shall promptly publish, quarterly or more frequently, and distribute (by sale or otherwise) copies of each index
or supplements thcreto tmless it detemilnes by order published in the Fedcral Register that the publication would bc
unnecessary and intpracticable, in which case the agency shall nonetheless provide copies of such index on request at a
cost not to exceed the direct cost of duphcation. A final order, opinion, statement of policy, interpretation, or statl'man-
ual or instmction that affects a member of the public may be relied on, used, or cited as precedent by an agency against
a party other than an agency only if-

(i) it has been indexed and either made available or published as provided by this paragraph; or
(ii) the party has actual and timely notice of the terms thereof.

(3) (A) Except with respect to the records made available under paragraphs (1) and (2) of this subsection, and except
as provided in subparagraph (E), each agency, upon any request for records which (i) reasonably describes such records
and (ii) is made in accordance with published ndes stating the time, place, fees (if any), and procedures to be followed,
shall make the records promptly available to any person.

(B) In making any record available to a per;on under this paragraph, an agency shall provide the record in any form
or fomiat requested by the person if the record is readily reproducible by the agency in that fonn or fomiat. Each agency
shall make reasonable efforts to maintain its records in fornts or formats that are reproducible for pmposes of this sec-
tion.

(C) In responding under this paragraph to a request for records, an agency shall make reasonable efforts to search
for the records in electronic form or format, except when such efforts would significantly interfere witb the operetion of
the agency's autontated infottnation system

(D) For purposes of this paragraph, the tenn "search" means to review, manually or by automated means, agency
records for the puepose of locating those records which are responsive to a request.

(E) An agency, or part of an agency, that is an element of the intelligence community (as that term is defined in sec-
tion 3(4) of the National Security Act of 1947 (50 U.S.C. 401a(4))) shall not make any record available under this para-

g*aph to-
(i) any governnient entity, other than a State, territory, commonwealth, or district of the United States, or any sub-

division thereof; or
(ii) a representative of a governntent entity descnbed in clause (i).

(4)
(A) (i) In order to carry out the provisions of this section, each agency shall promulgate regulations, pursuant to no-

tice and receipt of public cumment, specifying the schedule of fees applicable to the processing of requests under this
section and establishing procedures and guidelines for detemilning when such fees should be waived or reduced. Such
schedule shall conform to the goidelines wluch shaE be pronulgated, pursuant to notice and receipt of public conmient,
by the Director of the Office of Management and Budget and which shall provide for a uniform schedule of fees for all
agencies.

(ii) Such agency regulations shall provide that-
(I) fees shall be limited to reasonable standard charges for document scarch, duplication, and review, when re-

cords are requested for contntercial use;
(B) fees shall be limited to reasonable standard charges for document duplication wben records are not sought

for conmmercial use and the request is made by an educational or noncommercial scientific institution, whose purpose is
scholarly or scientific research; or a representative of the news media; and

(III) for any request not descnbed in (1) or (1:1), fees shall be limited to reasonable standard charges for documeut

search and duplication.



5 USCS § 552
Page 3

In this clause, the tetm "a representative of the news media" means any person or entity that gathers infonnation of
potential interest to a segnu:nt of the public, uses its editorial skills to turn the raw nmterials into a distinct work, and
distributes that work to an audience. In this clause, the temr "news" means information that is about current events or
lhat would be ofaurentmterest to the public. Exattrples of news-media entities are television or radio stations broad-
casting to the public at large and publishers of periodicals (but only if such entities qualify as disseminators of "news")
who make their products available for purchase by or subscriptian by or free distribution to the general public. These
exanrples are not all-inclusive. Moreover, as methods of news delivery evolve (for example, the adoption of the elec-
tronic dissemination of newspapers thmugh telecommunications services), such altemative media shall be considered to
be news-media entities. A freelance journalist shall be regarded as working for a news-media entlty if the joumalist can
demonstrate a solid basis for expecting publication through that entity, whether or not the journalist is actually em-
ployed by the entity. A publication contract would present a solid basis for sach an expectation; the Goverrunent rnay
also consider the past publication record of the requester in maldng such a detemnnation.

(ui) Docunrents shall be fumished without any charge or at a charge reduced below the fees established under
clause (ii) if disclosme of the information is in the public interest because it is likely to contnbute significantly to public
understanding of the operations or activities of the government and is not primarily in the commercialinterest of the
requester.

(iv) Fee schedules shall provide for the recovery of only the direct costs of search, duplication, or review. Review
costs shall include only the direct costs incrmmed during the initial examination of a document for the purposes of deter-
mining whether the documents must be disclosed under this sectioa and for the purposes of withholding any portions
exempt fiomdisclosure under this section.Review costs rnay not include any costs incurred in resolving issues of law
or policy that may be raised in the course of processing a request under this sectioa No fee may be charged by any
agency under this secfion--

(I) if the costs of routine collection and processing of the fee are likely to equal or exceed the amount of the fee;

or
(II) for any request desenbed in clause (ii)(II) or (UI) of this subpamgraph for the first two hours of search time

or for the fast one hundred pages of duplication.
(v) No agency may require advance payment of any fee unless the requester has previously failed to pay fees in a

timely fashion, or the agency has detemtined that the fee will exceed $ 250.
(vi) Nothing in this subpamgraph shall supersede fees chargeable under a statute specifically providing for setting

the level of fees for particular types of records.
(vii) In any action by a requester regarding the waiver of fees under this section, the court sball determine the mat-

ter de novo: Provided, That the court's review of ghe matter shall be limited to the record before the agency.
(viii) An agency shall not assess search fees (or in the case of a requester described under clause ( iixlI), duplica-

tion fees) under this subparagraph if the agency faits to comply with any time limit under paragraph (6), if no unusual or
exceptional circunvstances (as those tenns are defuned for purposes of paragraphs (6)(B) and (C), respectively) apply to
the processing of the n:quest

(B) On cotuplaint, the district court of the United States in the district in which the complainant resides, or has his
principal place of business, or in which the agency records are situated, or in the District of Columbia, has jurisdiction
to enjoin the agency from withholding agency records and to order the production of any agency records improperly
withheld from the coroplainant. In such a case the court shall detemrine the matter de novo, and may examine the con-
tents of such agency records in camera to determine whether such records or any part thereof shall be withheld under
any of the exemptions set forth in subsection (b) of this section, and the burden is on the agency to sustain its action. in
addition to any other matters to which a court accords substantial weight, a court shall accord substantial weight to an
afPdavit of au agency conceming the agency's detcrmination as to technical feasibility under paragraph (2)(C) and sub-
section (b) and reproducibility under paragraph (3)(B).

(C) Notwithstanding any other provision of law, the defendant shall serve an answer or otherwise plead to any com-
plaint made under this subsection within thirty days after service upon the defendant of the pleading in which such
complaint is nmde, unless the court otherwise directs for good cause shown-

(D) (Repealed]
(E) (i) The court may assess against the United States reasonable attomey fees and other litigation costs reasonably

incnrred in any case under this section in which the corrtplainant has sabstantially prevailed
(ii) For purposes of this subparagraph, a complainant has substantially prevailed if the complainant has obtained

relief through either--
(I) a judicial order, or an enforceable written agreement or consem decree; or
(ll) a voluntary or unilateral change in position by the agency, if the complainant's claim is not insubstantial.
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(F) (i) Whenever the court orders the production of any agency records intproperly withheld from the conrplainant
and assesses against the United States reasonable attomey fees and other litigation costs, and the court additionally is-
sues a written finding that the c'ucum.stances surrounding the withholding raise questions whether agency personnel
acted arbitnuily or capriciously with respect to the withholding, the Special Counsel shall promptly initiate a proceeding
to detemune whether disciplinary action is warranted against the officer or employec who was primarily responsible for
the withholding. The Special Counsel, after investigation and considemtion of the evidence subnutted, shall subnrit his
fmdings and recommendations to the administrative authority of the agency concented and shall send copies of the find-
ings and reconmtendations to the officer or employee or his representative. The administrative authority shall take the
corrective action that the Special Counsel recommends.

(ii) The Attomey General shall-
(1) notify the Special Counsel of each civil action descnbed under the fust sentence of clause (i); and
(11) annually submit a repott to Congress on the number of such civil actions in the preceding year.

(iii) The Special Counsel shall annually submit a report to Congress on the actions taken by the Special Counsel
under clause (i).

((')i In the event of noncomplianec with the order of the court, the district oourt may punish for contempt the respon-
sible employee, and in the case of a uniformed service, the responsible member.

(5) Each agency having more than one member shall maintain and make available for public inspection a record of the
final votes of each member in every agency proceeding.

(6) (A) Each agency, upon aay request for records made under paragraph (1), (2), or (3) of this subsection, shall-
(i) deternilne within 20 days (excepting Saturdays, Sundays, and legal pubGc holidays) after the receipt of any

such request whether to comply with such request and sbail itmnediately notify the person making such request of such
determination and the reasons therefor, and of the right of such person to appeal to the head of the agency any adverse
detetntination; and

(ii) make a determination with respect to any appeal within twenty days (excepting Saturdays, Sundays, and legal
public holidays) after tlre receipt of such appeal. If on appeal the denial of the mquest for records is in whole or in pan
upheld, the agency shall notify the person making such request of the peovisions forjudicial review of that determina-
tion under paragraph (4) of this subsection.

The 20-day period under clause (i) shall commence on the dale on which the request is first received by the appro-
priate component of the agency, but in any event not later than ten days after the request is first received by any contpo-
nent of ihe agency that is designated in the agencys regulations under this sec6on to receive requests under this section.
The 20-day period shall not be tolled by the agency except-

(1) that the agency may make one request to the requester for infomtation and toll the 20-day period while it is
awaiting such information that it has reasonably requested from the requester under this section; or

(II) if neeessary to clarify with the requester issues regarding fee assessment. In either case, the agency's rcccipt of
the requester s responce to the agency's request for information or clarification ends the tolling period.

(B)
(i) In unusual circumstances as specified in this subparagraph, the titne limits prescribed in either clause (i) or

clause (ii) of subparagraph (A) may be exteaded by written notice to the person making such request setting forth the
unusual circumstances for such extension and the date on which a determination is expected to be dispatched. No such
notice shall specify a date that would result in an extension for nwre than ten working days, except as provided in clause
(it) of this subparagraph.

(ii) With respect to a request for which a written notice under clause (i) extends the time limits presenbed under
clause (i) of subparagraph (A), the agency shall notify the person making the request if the request cannot be pmcessed
within the time limit specified in that clause and shall provide the person an opportumty to lirnit the scope of the ayuest
so that it may be processed within that time limit or an opponunity to arrange with the agency an alternative time frame
for processing the request or a modified request. To aid the requester, each agency shall make available its FOIA Public
Liaison, who shall assist in the resolution of any disputes between the requester and the agency. Refusal by the person
to reasonably modify the request or arrange such an alternative time &ame shag be considered as a factor in determining
whether exceptional circumstances exist forpurposes ofsubparagtaph (C).

(iii) As used in this subparagraph, °unusual circumstances" means, but only to the extent reasonably necessary to
the proper processing of the particular requests-

(I) the need to search for and collect the requested records from field facilities or other establishments that are
separate from the office processing the request;

(II) the need to search for, collect, and appropriately exanrine a voluminous amount of separate and diselnct re-
cords which are dernanded in a single request; or
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(III) the need for consultation, which shall be conducted with all practicable speed, with another agency having a

substantial interest in the detemtination of the request or among two or more components of the agency having substan-
tial subject-tnatter interest therein.

(iv) Each agency may prounrlgate regulations, ptusuant to notice and receipt of public comment, providing for the
aggregatioa of certain requests by the same requestor, or by a group of requestors acting in concert, if the agency rea-
sonably believes that such requests actually constitute a single request, which would otherwise satisfy the unusual cir-
cumstances specified in this subparagraph, and the requests involve clearly related matters. Multiple requests involving
unrelated rnatters shall not be aggregated.

(C
Any person making a request to any agency for records under paragraph (1), (2), or (3) of this subsection shall

be deenrad to have exhausted his adniinistrative remedies with respect to such request if the agency fails to comply with
the applicable tittte limit provisions of this paragraph If the Govemrnent can show exceptional circumstances exist and
that the agency is exercising due diligence in responding to the request, the court niay retain jurisdiction and allow the
agency additional time to complete its review of the records. Upon any detennination by an agency to complywith a
request for records, the records shall be made promptly available to such person making such request. Any notification
of denial of any request for records under this subsection shall set forth the names and titles or positions of each person

responsible for the denial of such request.
(ii) For purposes of this subparagrapb, the temi "exceptionaPciramrstances" does not include a delay that results

from a predictable agency workload of requests under this section, unless the agency demonstrates reasonable progress
in reducing its backlog of pending requests.

(iii) Refusal by a person to reasonably modify the scope of a request or arrange an altemative time frame for proc-
essing a request (or a modi6ed request) under clause (ii) after being given an opportunity to do so by the agency to
whom the person made the request shall be considered as a factor in deterrtuning whether exceptional circumstances
exist for purposes of this subparagraph.

(D) (i) Each agency niay promulgate regulations, pursuant to notice and receipt of public comment, providing for
nmltitrack processing of requests for records based on the amount of work or time (or both) involved in processing re-

quests.
(ii) Regulations under this subparagmph may provide a persun making a request that docs not qualify for ahe fast-

est multitrack processing an opportunity to limit the scope of the request in order to qualify for faster processing.

(iii)11ris subparagraph shall not be considered to affect the requirement under subparagraph (C) to exercise due

diligence.
(E) (i) Each agency shall promulgate regulations, pursuant to notice and receipt of public corntnent, providing for

expedited processing of requests for records-
(I) in cases in which the person requesting the records demonstrates a conzpclling need; and
(II) in other cases detemtined by the agency.

(ii) Notwithstanding clause (i), regulations under this subparagraph must ensure--
(I) that a detennination of whether to provide expedited processing shall be made, and notice of the detemilna-

tion shall be provided to the person matdng the request, within 10 days after the date of the request; and
(II) expeditious considcration of administrative appeals of sucb determinations of whether to provide expedited

processing.
(iii) An agency shall process as soon as practicable any request for records to which the agency has granted expe-

dited processing under this subparagraph. Agency aetion to deny or affum denial of a request for expedited processing
pursuant to this subparagraph, and failure by an agency to respond in a timely manner to such a request shall be subject
to judicial review under pamgraph (4), except that the judicial review shall be based on the record before the agency at

the time of the determination.
(iv) A district court of the United States shall not have jurisdiction to review an agency denial of expedited proc-

essing of a request for records after the agency has prnvided a conqilete response to the request

(v) For purposes of t}us subparagrnph, the temr "conqrell'mg need" mcrans-
(I) that a failure to obtain requested records on an expedited basis under this paragraph could reasonably be ex-

pected to pose an imminent threat to the life or physical safety of an individual; or
(II) with respect to a request made by a person primarily engaged in disseminating information, urgency to in-

form the public concerning actual or alleged Federal Govemment acfivity.
(vi) A denionsnation of a compelling need by a person making a request for expedited processing shall be made

by a staternent certifred by such person to be tme and conect to the best of such person's knowledge and belief.
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(F) In denying a request for records, in whole or in part, an agency shall make a reasonable effort to estimare the
volume of any requested matter the provision of which is denied, and shall provide any such estirn•ate to the persom lmk-
ing the request, unless providing such estitnate would harm an interest protected by the exemption in subsection (b)
pursuant to which the denial is made.

(7) Each agency shall-
(A) establish a system to assign an individualized hacking number for each request received that will take longer

than ten days to pracess and provide to each person making a request the tracking number assigned to the request; and
(B) establish a telephone line or Internet service that provides information about the status of a request to the person

making the request using the assigned nacking number, including--
(i) the date on which the agency originally received the request; and
(ii) an estimated date on which the agency will complete action on the request.

(b) This section does not apply to matters that are-
(1)

(A) specifically authorized under criteria established by an Executive order to be kept secret in the interest of na-
tional defense or foreign policy and (B) are in fact properly classified pursuant to such Executive order;

(2) related solely to the intemal petsonnel rules and practices of an agency;
(3) specifically exempted from disclosure by statute (other than section 552b of this title) provided that such statute

(A) requires that the matters be wilhheld from the public in such a manner as to.leave no discretion on the issue, or (B)
establishes particular criteria for withholding or refcrs to particular types of matters to be withheld;

(4) trade secrets and commercial or fmancial information obtained Gom a person and privileged or confidential;
(5) inter-agency nr intra-agency memorandums or letters which would not be available by law to a party other than an

agency in litigation with the agency;
(6) peesonnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted inva-

sion of personal privacy;
(7) records or information compiled for law enforcement purposes, but only to the extent that the production of such

law enforcement records or information (A) could reasonably be expected to interfere with enforcement proceedings,
(B) would deprive a person ofa right to a fair trial or an inipartial adjudication, (C) could reasonably be expected to
constitute an unwarranted invasion of personal privacy, (D) could reasonably be expected to disclose the identity of a
confrdential source, including a State, local, or foreign agency or authority or any private ittstitution which furnished
information on a confidential basis, and, in the case of a record or information compiled by criminal law enforcement
authority in the course of a eriminal investigation or by an agency conducting a lawful national security intelligence
investigation, information furnished by a confidential source, (E) would disclose tcchniques and proccdures for law
enforcement investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecu-
tions if such disclosure could reasonably be expected to risk circumvention of the law, or (F) could reasonably be ex-
pected to endanger the life or physical safety of any individual;

(8) contained in or related to examination, operating, or condition reports prepared by, on behalf of, or for the use of
an agency responsible for the regulation or supervision of futaucial iustitutimrs; or

(9) geological or geophysical information and data, including maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to any person requesting such record after deletion of
the portions which are exempt under this subsection. The antount of information deleted, and the exemption under
which the deletion is made, shall be indicated on the released portion of the record, unless including that indication
would harm an interest protected by the exemption in this subsection under which the deletion is made. If technically
feasible, the amotmt of the infomtation deleted, and the exemption under which the deletion is made, shall be indicated
at the place in the record where such deletion is made.

(c)
(1) Whenever a request is made which involves access to records described in subsection (b)(7)(A) and--

(A) the investigation or proceeding involves a possble violation of criminal law; and
(B) there is reason to believe that ( i) the subject of the investigation or proceeding is not aware of its pendency, and

(ii) disclosure of the existence of the records could reasonably be expected to interfere with enforcement proceedings,
the ageney tnay, during only such time as that circumstance continues, treat the records as not subject to the require-

ments of this section.

A-15



5 USCS § 552
Page 7

(2) Whenever infomumt records maintained by a criminal law enforcement agency under an inforroant's nanu or per-
sonal identi8er ate requested by a third party according to the informant's narne or personal identifier, the agency tnay
treat the records as not subject to the requirements of this section unless the informaut's status as an infonnant has been
officially confumed.

(3) Whenever a request is made which involves access to records maintained by the Federal Bmeau of lnvestigation
pertaining to foreign intelligence or cotmterinteltigence, or international terrorism, and the existence of [he records is
classifred information as provided in subsection (b)(l), the Bureau may, as long as the existence of the records remains
classified information, treat the records as not subject to the requiretnents of this sectioa

(d) This section does not authorize withholding of information or linut the availability of records to the public, except as
specifically stated in this section. This section is not authority to withhold information from Congress.

(e) (1) On or before February t of each year, each agency shall submit to the Attomey General of the United States a
report which shall cover the preceding fiscal year and which shall include--

(A) the number of determinations made by the agency not to conqtly with requcsts for records made to such agency
under subsection (a) and the reasons for each such deterntination;

(B)
(i) the number of appeals made by persons under subsection (ax6), the result of such appeals, and the reason for

the actien upon each appeal that results in a denial of information; and
(ii) a complete list of all statutes that the agency relies upon to authorize the agency to withhold information under

subsection (b)(3), the number of occasions on which each statute was relied upon, a description of whether a court has
upheld the decision of the agency to withhold information under each such statute, and a concise description of the
scope of any information withheld;

(C) the number of requests for records pending before the agency as of September 30 of the preceding year, and the
rnedian and average number of days that such requests had been pending before the agency as of that date;

(D) the number of requests for records received by the agency and the number of requests which the agency proc-
essed;

(E) fhe median number of days taken by the agency to process different types of `equests, based on the date on
which the requests were received by the agency;

(F) the average number of days for the agency to respond to a reqnest beginning on the date on which the request
was received by the agency, the median number of days for the agency to respond to such requests, and the range in
number of days for the agency to respond to such requests;

(G) based on tlre number of business days that have elapsed since each request was originally received by the

agency-
(i) the number of requests tor records to which the agency has responded with a determination within a period up

to and including 20 days, and in 20-day increments up to and including 200 days;
(ii) the number of requests for records to which the agency has responded with a detemunation within a period

greater than 20D days and less than 301 days;
(iii) the number of requests for records to which the agency has responded with a determination within a period

greater than 300 days and less than 401 days; and
(iv) the nuntber of requests for records to which the agency has responded with a detennination within a period

greater than 400 days;
(H) the average number of days for the agency to provide the granted information beginning on the date on which

the request was originally filed, the raedian number of days for the agency to provide the granted information, and the
range in number of days for the agency to provide the granted mfornration;

(1) the median and average number of days for the agency to respond to administrative appeals based on the date on
which the appeals originally were received by the agency, the highest number of business days taken by the agency to
respond to an adniinistrative appeal, and the lowest number of business days talcen by the agency to respond to an ad-

ntinistrative appeal;
(J) data on the 10 active requests with the earliest filing dates pending at each agency, including the amount of time

that has elapsed since each request was originally received by the agency;
(K) data on the 10 active adminisnative appeals with the earliest filing dates pending before the agency as of Sep-

teniber 30 of the preceding year, including ihe number of business days that have elapsed since the requests were origi-

nally received by the agency;
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(L) the number of expedited review requests that are granted and denied, the average and median number of days for
adjudicating expedited teview requests, and the number adjudicated within the required 10 days;

(M) the number of fee waiver requests that are granted and denied, and the average and ntedian number of days for
adjudicating fee waiver determinations;

(N) the total amount of fees collected by the agency for proeessing requests; and
(0) the number of fu0-time staff of the agency devoted to processing requests for records under this section, and the

total amount expended by the agency for processing such requests.
(2) Infomtation in each report submitted under paragraph (t) shall be expressed in tetms of each principal contponent

of the agency and for the agency ovemQ.
(3) Each agency shall make each such report available to the public including by computer teleconmmnications, or if

cornputer telecommunications means have not been established by the agency, by other electronic means. In addition,
each agency shall make the raw statistical data used in its reports available electronically to the public upon request.

(4) The Attomey General of the United States shall make each report which has been made available by electronic
means available at a single electronic access point. The Attomey General of the United States sball notify the Chairman
and ranking minority member of the Committee on Government Reform and Oversight of the House of Representatives
and the Chaimtan and ranking tninority member of the Committees on Governmental Affairs and the Judiciary of the
Senate, no later than April 1 of the year in which each such report is issued, that such reports are available by electronic
means.

(5) The Attomey General of the United States, in consultation with the Diceotor of the Office of Management and

Budget, shall develop reporting and performance guidelines in connection with reports required by this subsection by

October 1, 1997, and may establish additional requirements for such reports as the Attomey General determines may be
useful.

(6) The Attomey General of the United States shall subroit an annual report on or before April 1 of each calendar year
which shall include for the prior calendar year a listing of the number of cases arising under this section, the exemption
involved in each case, the disposition of such case, and the cost, fees, and penalties assessed under subparagraphs (E),
(F), and (G) of subsection (a)(4). Such report shall atso include a description of the efforts undertaken by the Dcpart-
ment of7ustice to encourage agency compliance with this section.

(t) For purposes of this section, the term--
(1) "agency" as defined in section 551(l) of tWs title [5 USCS § 551(1)] includes any executive department, military

department, Governrnent coeporation, Govemment controlled corporation, or other establishtnent in the executive
branch of the Governtnent (including the Executive Office of the President), or any independent regulatory agency; and

(2) "record" and any other term used in this section inreference to infomration includes--
(A) any information that would be an agency record subject to the requirements of this section when maintained by

an agency in any format, ineluding an electronic format; and
(B) any information described under subparagraph (A) that is maintained for an agency by an entity under Govern-

ment contract, for the purposes of records management

(g) The head of each agency shall prepare and make publicly available upon request, reference material or a gulde for
requesting records or inforrnation from the agency, subject ta the exemptions in subsection (b), including--

(1) an index of atl major information systems of the agency;
(2) a description of major information and record locator systemc maintained by the agency; and
(3) a handbook for obtaining various types and categories of public infomration from the agency pursuant to chapter

35 of title 44 [44 USCS§§ 3501 etseq.J, and under this section.

(h) (1) There is established the Office of Govemment Information Services within the National Archives and Records
Administration

(2) The Office of Government Infomution Services shall-
(A) review policies and procedures of adroinistrative agencies under this section;
(B) review compliance with this section by adnrinistrative agencies; and
(C) recommend policy changes to Congress and the President to itriprove the adnwristration of this section.

(3) The Office of Government Infomistion Services shall offer mediation services to resolve disputes between persons
making requests under this section and administrative agencies as a noncxclusive alternative to litigation and, at the
discretion of the Office, may issue advisory opinions if mediation has not resolved the dispute.
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(i) The Government Accountability Office shall conduct audits of administrative agencies on the implementation of this
section and issue reports detailing the results of such audits.

(j) Each agency shall designate a Chief FOIA Officer who shall be a senior official of such agency (at the Assistant Sec-
retary or equivaicat level).

(k) The Chief FOIA Officer of each agency shall, subject to the authority of the head of the agency--
(1) have agency-widenesponsibility for efficient and appropriate compliance with this section;
(2) numitor implementation of this section throughout the agency and keep the head of the agency, the chief legal of-

ficer of the agency, and the Attorney General appropriately informed of the agency's performance in implernenting this
section;

(3) recommend to the head of the agency such adjustments to agency practices, poHeies, personnel, and funcling as
niay be necessary to improve its implementation of this section;

(4) review and report to the Attomey Geneml, through the head of the agency, at such times and in such forrnats as the
Attomey Gcneral may direct, on the agency's performance in implenxnting this section;

(5) facilitate public understanding of the purposes of the statutory exemptions of this section by including concise
descriptions of the exemptions in both the agency's handbook issued under subsection (g), and the agency's annual re-
port on this section, and by providing an overview, where appropriate, of certain general categories of agency records to
which those exemptions apply-, and

(6) designate one or mure FOIA Public Liaisons.

(1) FOIA Public Liaisons shall report to the agency Chief FOIA Officer and sball serve as supervisory officials to whom
a requester under this section can raise concerns about the service the requester has received from the FOIA Requester
Center, following an initial response from the FOIA Requester Center Staff. FOIA Public Liaisons shall be responsible
for assisting in reducing delays, increasing transparency and understanding of the status of requests, and assisting in the
resolution of disputes.

JIISTORY:
(Sept. 6, 1966, P.L. 89-554, § 1,$0 Stat. 383; June 5, 1967, P.L. 90-23 § 1, 81 Stat. 54; Nov. 21, 1974, P.L. 93-502,

§§ 1-3, 88 Stat. 1561, 1563, 1564; Sept. 13, 1976, P.L. 94-409, § 5(b), 90 Stat. 1247; Oct. 13, 1978, P.L. 95-454, Title
IX, § 906(a)(10), 92 Stat. 1225;Nov. 8, 1984, P.L. 98-620, Title IV, Subtitle A, § 402(2), 98 Stat. 3357; Oct. 27, 1986,
P.L. 99-570, Title I, Subtitle N, §§ 1802, 1803,100 Stat. 3207-48, 3207-49; Oct. 2,1996, P.L. 104-231, §§ 3-11, 110
Stat. 3049; Nov. 27, 2002, P.L. 107-306, Title I[I, Subtitle B, § 312, 116 Stat. 2390.)

(As amended Dec. 31, 2007, P.L. 110-175, §§ 3,4(a), 5, 6(a)( I), (b)(1), 7(a), 8-10(a), 12, 121 Stat. 2525, 2526, 2527,
2530.)

IIISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revisioa

1966 Act

Derivation U.S. Code Revised Statutes and
Statutes at Large

............. 5 USC Sec. 1002 - June 11, 1946, ch 324, Sec. 3,
60 Stat. 238.

In subsectiott (b)(3), the words "fornudated and" are omitted as surplusage. In the last sentenee of subsection (b), tlte
words "in any tnanner" are onutted as surplusage since the prohibition is all inclusive.

Standard changes are made to conform with tbe definitions applicable and the style of this title as outlined in the pref-
ace to the report.

1967 Act
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Section 1[ofPub. L. 90-23] arnends section 552 oftitle 5, United States Code, to reflect Public Law 89-487.
In subsection (a)(l )(A), the words "employees (and in the case of a uniformed service, the ruember)" are substituted

for "officer" to retain the coverage of Public Law 89487 and to conforrn to the definitions in 5 U.S.C 2101, 2104, and
2105.

In the last sentence of subsection (a)(2), the words "A final order... may be relied on.. . only if" are substiluted for
"No final order... may be relied upon... unless"; aad the words "a party other thin an agency" and "the party" are sub-
stituted for "a private party" and "the private party+", respectively, on authority of the definifion of "private party" in 5
App. U.S. C 1002(g).

In subsection (a)(3), the words "the responsible employee, and in the case of a uniformed service, the responsible
member" an: substituted for "the responsible officers" to retain the coverage of Public Law 89487 and to conform to
the defimtions in 5 U.S.C. 2101, 2104, and 2105.

In subsection (a)(4), the words "shall rrmintain and make available for public inspection a record" are substituted for
"shall keep a record... and that record shall be available for public inspection".

In subsection (b)(5) and (7), the words "a party othcr than an agency" are substituted for "a private pany" an authority
of the definition of "private party" in 5 App. U.S.C 1002(g).

In subsection (c), the words "Titis section does not authorize" and "'ILis section is not authority" are substituted for
"Nothing in this section authorizes" and "nor shall this section be authority", respectively.

5 App. U.S.C 1002(g), defnwtg "private party" to mean a party other ahan an agency, is omitted since the words
"patty other than an agency" are substituted for the words "private party" wherever,hey appear in revised 5 US.C. 552.

S App. U.S.C 1002(h), prescribing the effective date, is omitted as unnecessary. That effective date is prescribed by

section 4 of this bill.

Explanatory notes:
A former 5 USC§ 552 was transferred by Act Sept. 6, 1966, which enacted S USCS §§ /01 et seq_, and now appears

as 7 USCS § 2243.

Amendments:

1967. Act 7une 5, 1967 (effective 7/4/67, as provided by § 3 of such Act, which appears as a note to this section) substi-

tuted this section for one which read:
"§ 552. Publication of informatinn, rules, opinions, orders, and public records
"(a) This section applies, according to the provisions thereof, except to the extent that there is involved--

"(1) a flmction of the United States requiring secrecy in the public interest; or
"(2) a rnatter relating solely to the internal managcment of an agency.

"(b) Each agency shali separately slate and currently publish in the Federal Register--
"(1) descriptions of its cen,ral and field organizations, including delegations of final authority by the agency, and the

established places at which, and methods whereby, the public may obtain information or make submittals or requests;
"(2) statements of the general course and method by which its funetions are channeled and detennined, including the

nature and requirements of the fonnal or informat procedures available and fomu and instructions as to the scope and

contents of all papers, reporls, or exanvnations; and
"(3) substantive rules adopted as authorized by law and statements of general policy or interpretations adopted by

the agency for public guidance, except rules addressed to and served on named persons in accordance with law.
A person may not be required m resort to organization or procedure not so published.
"(c) Each agency shall publish or, in accordance with published nde, make available to public inspection all final

opinions or orders in the adjudication of cases (except those required for good cause to be held confidential and not

cited as precedents) and all rules.
"(d) Except as otherwise required by statute, matters of official record shall be made available, in accordance with

published mie, to persons properly and directly concemed, except infonnation held confidential for good cause found".
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18 CFR 388.113

§ 388.113 Accessing critical energy infrastructure infomtation.

(a) Scope. This section govems access to critical energy inf rastructure information (CEII). The mles goveming sub-
niission of CEE are conWined in 18 CFR 388.112(b). The Conmussion reserves the right to restrict access to previously
filed documents as well as Commission-generated documents containing CEII.

(b) Purpose. The proceduces in this section are available at the requestets option as an alternative to the FOIA pro-
ccdures in § 388.108 where the information requested is exenipted from disclosure undcr the FOIA and contains CEII.

(c) Definitions. For purposes of tlus section:

(I) Critical cncrgy infrastructurc infonnation means specific engineering, vulnerability, or detailed design informa-
tion about proposed or existing critical infrastructure that:

(i) Relates details about the production, gcncration, transportation, transmission, or distribution of cnagy;

(ii) Could be useful to a person in planning an attack on critical infrastructure;

(iii) Is exempt from mandatory disclosure under the Freedom of Information Act, 5 U.S.C. 552; and

( iv) Does not simply give the generel location of tlte critical in5astructure.

(2) Critical infrastructure means existing and proposed systems and assets, whether physical or virNal, the incapac-
ity or destruction of which would negatively affect security, economic security, public healdt or safety, or any combina-
tion of those ntatters.

(d) Accessing critical energy infrastmcture infonnatioa

(1) An Owner/operator of a facility, including enVloyees and officers of the owner/operator, may obtain CEII ro•
lating to its own facility directly from Commission staff without going through the procedures outhned in paragraph
(d)(3) of this section. Non-employee agents of an ovmerloperator of such facility may obtain CEII relating to the
owner/operator's facility in the sanu: manner as owner/opemtors as long as they present written authorization from the
ownerloperator to obtain such infotrrration.

(2) An employee of a fedcral agency acting within the scope of his or her federal employment may obtain CEII di-
rectly from Commission staff without following the procedures outlined in paragraph (d)(3) of this section. Any Coni-
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mission employce at or above the level of division director or its equivalent may rule on federal agency representatives'
requests for access to CEIt.

(3) A landowner whose property is crossed by or in the vicinity of a project may receive detailed alignment sheets
coutaining CEII directly from Commission staff without submitting a non-disclosure agreement as outlined in paragraph
(d)(4) of this section. A landowner must provide Commission staff with proof of bis or her property interest in the vicin-
ity of a project.

(4) If iny other requester has a particular need for mformation designated as CEII, the requester may request the
information using the following prottdures:

(i) File a signed, written request with the Commission's CEII Coordinator. The request must contain the following:
Requester's name (including aay other nanre(s) which the requester has used and the dates the requester used such
name(s)), title, address, and telephone number; the name, address, and telephone number of the person or entity on
whose behalf the information is requested; a detailed statement explaining the particular need for and intended use of
the information; and a statement as to the requester s willingness to adhere to linutadons on the use and disclosure of the
information requested. A requester shall provide his or her date and place of birth upon request, if it is detennined by
the CEII Coordinator that this information is necessary to process the request. Unless otherwise provided in Section
113(d)(3), a requester must also file an executed non-disclosure agreement

(ii) A requester who seeks the infonnation on behalf of all enqrloyees of an organization should clearly state that
the infomtation is sought for the organization, that the requester is authorized to seek the information on behalf of the
organization, and that all the requesters agree to be bound by a non-disclosure agreement that must be executed by and
will be apphed to all individuals who have access to the CEII.

(iii) After the request is received, the CEII Coordinator will determine if the information is CEII, and, if it is,
whether to release the CEH to the requester. The CEH Coordinator will balance the requestec s need for the information
against the sensitivity of the information. If the requestec is determined to be eligible to reccivc thc infomtetion re-
quested, the CEII Coordinator will deterrnine what conditions, if any, to place on release of the information.

(iv) lf the CEII Coordinator detennines that the CEII rcquester has not demonstrated a valid or legitimate need for
the CEII or that access to the CEII should be denied for other reasons, this determination may be appealed to the Gen-
eral Counsel pursuant to § 388. 110 of this Chapter. The General Counsel will decide whethcr the irtformation is prop-
edy classified as CEH, which by definition is exempt from release under FOIA, and whether the Commission should in
its discretion make such CEII available to the CEIt requester in view of the requestcr's asserted legitimacy and need.

(v) Once a CEII requester has been verified by Commission staff as a legitimate requester who does not pose a se-
curity risk, his or her verification will be valid for the remautder of tlrat calendar year. Such a requester is not required
to provide detailed infonnation about him or herself with subsequent requests during the calendar year. He or she is also
not required to file a non-disclosure agreement with subsequent requests during the calendar year because the original
non-disclosure agreement will apply to all subsequent releases of CEII.

(vi) If an organization is granted access to CEII as provided by paragraph (d)(4)(iii) of this section, and later seeks
to add additional individuals to the non-disclosure agreement, the names of these individuals must be sent to the CEII
Coordinator with ecrtification that notice has been given to the submitter. Any newly added individuals must execute a
supplement to the original non-disclosure agreement indicating their acceptance of its terms. If there is no written oppo-

sition within five (5) days of notifying the CEII Coordinator and the submitter conceming the addition of any newly-
named individuals, the CEH Coordinator will issue a standard notice accepting the addition of names to the non-
disclosure agreemant. If the submitter files a timely opposition with the CEII Coordinator, the CEII Coordinator will
issue a formal detertnination addressing the merits of such oppositioa

(e) Fees for processing CEII requcsts will be determined in accordance with 18 CFR 388.109.

HISTORY: [68 FR 9857, 9870, Mar. 3, 2003; 68 FR 46456, 46460, Aug. 6, 2003; 69 FR 48386, 48391, Aug.10, 2004;

70 FR 37031, 37036, June 28, 2005; 71 FR 58273, 58276, Oct. 3, 2006; 72 FR 63980, 63985, Nov. 14, 2007]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
5 U.S. C 301-305, 551, 552 (as amended), 553-557; 42 U.S.C. 7101-7352.
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NOTES: [EFFECIIVE DATE NOTE: 71 FR 58273, 58276, Oct. 3,2006, revised paragraphs (c)(1), (d)(3)(i), and
(d)(3)(ii), cffective Nov. 2, 2006; 72 FR 63980, 63985, Nov. 14, 2007, amended paragraph (d), and added paragraph (e),
effective Dec. 14,2007.1
NOTES APPLICABLE TO ENTBtE TITLE:
CROSS REPERENCES: Applications and entries conflicting with lands reserved or classified as power sites, or cov-
ered by power applications: See Public Lands, Interior, 43 CFR subpart 2320.
Interstate Conunerce Comtnission: See Transportation, 49 CFR chapter X.
Irrigation projects; electrification, Bureau of Indian Affairs, Depamnent of the Interior: See Indians, 25 CFR part 175
Regulations of the Bureau of Land Management rebtting to rights-of-way for power, telephone, and telegraph purposes:
See Public Lands, Interior, 43 CFR Group 2800.
Rights-of-way over Indian lands: See Indians, 25 CFR parts 169, 170, and 265.
Seeurities and Exehange Commission: See Counnodity and Securities Exchanges, 17 CFR chapter H.
Withdrawal of public lands: See Public Lands, Interior, 43 CFR Group 2300.

NOTES APPLICABLE TO ENTIRE CHAPTER:
ABBREVIATIONS: The following abbreviations are used in this chapter: M.c.f:=Thousand cubic feet. B.t.u =British
thermal units. ICC=lntetstate Commerce Commission.
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter [ Notice ternrinating proceedings, see: 73 FR
79316,Dec. 29, 2008.]

NOTES APPLICABLE TO ENTBLE PART:
[PUBLISHER'S NOTE: For Federa] Register citations concerning Part 388 Denial of petition for rehearing, see: 72 FR
18572, Apr. 13, 2007.]

1167 words



119.01 Administrative procedure definitions.

As used in sections 119.01 to 119.13 of the Revised Code:

(A)(1) °Agency° means, except as limited by this division, any official, board, or commission
having authority to promulgate rules or make adjudications in the civil service commission, the
division of liquor control, the department of taxation, the Industrial commission, the bureau of
workers' compensation, the functions of any administrative or executive officer, department,
division, bureau, board, or commission of the government of the state specifically made subject
to sections 119.01 to 119.13 of the Revised Code, and the licensing functions of any
administrative or executive officer, department, division, bureau, board, or commission of the
govemment of the state having the authority or responsibility of issuing, suspending, revoking,
or canceling licenses.

Except as otherwise provided In division (I) of this section, sections 119.01 to 119.13 of the
Revised Code do not apply to the public utilities commission. Sections 119.01 to 119.13 of the
Revised Code do not apply to the utility radiological safety board; to the controfling board; to
actions of the superintendent of financial Institutions and the superintendent of Insurance in the
taking possession of, and rehabilitation or liquidation of, the business and property of banks,
savings and loan associations, savings banks, credit unions, Insurance companies, associations,
recfprocal Fraternal benefit societies, and bond investment companies; to any action taken by the
division of securities under section 1707.201 of the Revised Code; or to any action that may be
taken by the superintendent of financial institutions under section'1113.03, 1121.06, 1121.10,
1125.09, 1125.12, 1125.18, 1157.01, 1157.02, 1157.10, 1165.01, 1165.02, 1165.10, 1349.33,
1733.35, 1733.361, 1733.37, or 1761.03 of the Revised Code.

Sections 119.01 to 119.13 of the Revised Code do not apply to actions of the Industrial
commission or the bureau of workers' compensation under sections 4123.01 to 4123.94 of the
Revised Code with respect to all matters of adjudication, or to the actions of the industrial
commission, bureau of workers' compensatlon board of directors, and bureau of workers'
compensation under division (D) of section 4121.32, sections 4123.29, 4123.34, 4123.341,
4123.342, 4123.40, 4123.411, 4123.44, 4123.442, 4127.07, divisions (B), (C), and (E) of
section 4131.04, and divisions (B), (C), and (E) of section 4131.14 of the Revised Code with
respect to all matters conceming the establishment of premium, contribution, and assessment
rates.

(2) "Agency" also means any official or work unit having authority to promulgate rules or make
adjudications in the department of job and family services, but only with respect to both of the
following:

(a) The adoption, amendment, or rescission of rules that section 5101.09 of the Revised Code
requires be adopted in accordance with this chapter;

(b) The issuance, suspension, revocation, or cancellation of licenses.

(B) "License" means any license, permit, certificate, commission, or charter issued by any
agency. °License" does not Include any arrangement whereby a person, institution, or entity
furnishes medicaid services under a provider agreement with the department of job and family
services pursuant to litie XIX of the "Social Security Act," 49 Stat. 620 (1935), 42 U.S.C. 301,
as amended.

(C) "Ruie" means any rule, regulation, or standard, having a general and uniform operation,
adopted, promulgated, and enforced by any agency under the authority of the laws governing
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such agency, and includes any appendix to a rule. "Rule" does not include any internal
management rule of an agency unless the intemal management rule affects privaterights and
does not include any guideline adopted pursuant to section 3301.0714 of the Revised Code.

(D) "adjudication" means the determination by the highest or ultimate authority of an agency of
the rights, duties, privileges, benefits, or legal relationships of a specified person, but does not
include the issuance of a license In response to an application with respect to which no question
is raised, nor other acts of a ministerial nature.

(E) "Hearing" means a public hearing by any agency in compliance with procedural safeguards
afforded by sections 119.0L to 119.13 of the Revised Code.

(F) "Person" means a person, firm, corporation, association, or partnership.

(G) "Party" means the person whose interests are the subject of an adjudication by an agency.

(H) "Appeal" means the procedure by which a person, aggrieved by a finding, decision, order, or
adjudication of any agency, invokes the jurisdiction of a court.

(I) "Rule-making agency" means any board, commission, department, division, or bureau of the
government of the state that is required to file proposed rules, amendments, or rescissions
under division (D) of section 111.15 of the Revised Code and any agency that is required to file
proposed rules, amendments, or rescissions under divisions (B) and (H) of section 119.03 of the
Revised Code. "Rule-making agency" includes the public utilities commission. "Ruie-making
agency" does not include any state-supported college or university.

(J)'Substantlve revlsion" means any addition to, elimination from, or other change in a rule, an
amendment of a rule, or a rescission of a rule, whether of a substantive or procedural nature,
that changes any of the following:

(1) That which the rule, amendment, or rescission permits, authorizes, regulates, requires,
prohibits, penalizes, rewards, or otherwise affects;

(2) The scope or application of the rule, amendment, or rescission.

(K) "Internal management rule" means any rule, regulation, or standard governing the day-to-
day staff procedures and operations within an agency.

Effective Date: 06-18-2002; 04-14-2006; 2007 HB100 09-10-2007



119.09 Adjudication hearing.

This version is in effect unti107-01-2009

As used in this section °stenographic record" means a record provided by stenographic means or
by the use of audio electronic recording devices, as the agency determines.

For the purpose of conducting any adjudication hearing required by sections 119.01 to 119.13 of
the Revlsed Code, the agency may require the attendance of such witnesses and the production
of such books, records, and papers as it desires, and It may take the depositions of witnesses
residing within or without the state In the same manner as Is prescribed by law for the taking of
depositions in civil actions in the court of common pleas, and for that purpose the agency may,
and upon the request of any party receiving notice of the hearing as required by section 119.07
of the Revised Code shall, issue a subpoena for any witness or a subpoena duces tecum to
compel the production of any books, records, or papers, directed to the sheriff of the county
where such witness reskies or is found, which shall be served and returned in the same manner
as a subpoena in a criminal case Is served and returned. The fees and miieage of the sheriff and
witnesses shall be the same as that allowed in the court of common pleas in criminal cases. Fees
and mileage shall be paid from the fund In the state treasury for the use of the agency In the
same manner as other expenses of the agency are paid.

An agency may postpone or continue any adjudication hearing upon the application of any party
or upon Its own motion.

In any case of disobedience or neglect of any subpoena served on any person or the refusal of
any wltness to testify to any matter regarding which he may lawfully be interrogated, the court
of common pleas of any county where such disobedience, neglect, or refusal occurs or any judge
thereof, on application by the agency shall compel obedience by attachment proceedings for
contempt, as In the case of disobedience of the requirements of a subpoena issued from such
court, or a refusal to testify therein.

At any adjudication hearing required by sections 119.01 to 119.13 of the Revised Code, the
record of which may be the basis of an appeal to court, a stenographic record of the testimony
and other evidence submitted shall be taken at the expense of the agency. Such record shall
inciude all of the testimony and other evidence, and rulings on the admissibility thereof
presented at the hearing. This paragraph does not require a stenographic record at every
adjudication hearing. In any situation where an adjudication hearing is required by sections
119.01 to 119.13 of the Revised Code, If an adjudication order is made without a stenographic
record of the hearing, the agency shall, on request of the party, afford a hearing or rehearing for
the purpose of making such a record which may be the basis of an appeal to court. The rules of
an agency may specify the situations in which a stenographic record will be made only on
request of the party; otherwise such a record shall be made at every adjudication hearing from
which an appeal to court might be taken.

The agency shall pass upon the admissibility of evidence, but a party may at the time make
objection to the rulings of the agency thereon, and if the agency refuses to admit evidence, the
party offering the same shall make a proffer thereof, and such proffer shall be made a part of the
record of such hearing.

In any adjudication hearing required by sections 119.01 to 119.13 of the Revised Code, the
agency may call any party to testify under oath as upon cross-examination.



The agency, or any one delegated by it to conduct an adjudication hearing, may administer oaths
or affirmations.

In any adjudication hearing required by sections 119.01 to 119.13 of the Revised Code, the
agency may appoint a referee or examiner to conduct the hearing. The referee or examiner shall
have the same powers and authority in conducting the hearing as is granted to the agency. 5uch
referee or examiner shall have been admitted to the practice of law in the state and be
possessed of such additional qualifications as the agency requires. The referee or examiner shalt
submit to the agency a written report setting forth his findings of fact and condusions of law and
a recommendation of the action to be taken by the agency. A copy of such written report and
recommendation of the referee or examiner shall within five days of the date of filing thereof, be
served upon the party or his attomey or other representative of record, by certified mail. The
party may, within ten days of receipt of such copy of such written report and recommendation,
file with the agency written objections to the report and recommendation, which objections shall
be considered by the agency before approving, modifying, or disapproving the recommendation.
The agency may grant extensions of time to the party within which to file such objections. No
recommendation of the referee or examiner shall be approved, modified, or disapproved by the
agency until after ten days after service of such report and recommendation as provided in this
section. The agency may order additional testfmony to be taken or permit the introduction of
further documentary evidence. The recommendation of the referee or examiner may be
approved, modified, or disapproved by the agency, and the order of the agency based on such
report, recommendation, transcript of testimony and evidence, or objections of the parties, and
additional testimony and evidence shall have the same effect as if such hearing had been
conducted by the agency. No such recommendation shall be final until confirmed and approved
by the agency as indicated by the order entered on its record of proceedings, and If the agency
modifies or disapproves the recommendations of the referee or examiner It shall indude in the
record of its proceedings the reasons for such modification or disapproval.

After such order is entered on its journal, the agency shall serve by certified mail, return receipt
requested, upon the party affected thereby, a certified copy of the order and a statement of the
time and method by which an appeal may be perfected. A copy of such order shall be mailed to
the attorneys or other representatives of record representing the party.

Effective Date: 07-26-1991

This version is effective 07-01-2009

As used in this section "stenographic record" means a record provided by stenographic means or
by the use of audio electronic recording devices, as the agency determines.

For the purpose of conducting any adjudication hearing required by sections 119.01 to 119.13 of
the Revised Code, the agency may require the attendance of such witnesses and the production
of such books, records, and papers as it desires, and it may take the depositions of witnesses
residing within or without the state in the same manner as is prescribed by law for the taking of
depositions in civil actions in the court of common pleas, and for that purpose the agency may,
and upon the request of any party receiving notice of the hearing as required by section 119.07
of the Revised Code shall, issue a subpoena for any witness or a subpoena duces tecum to
compel the production of any books, records, or papers, directed to the sheriff of the county
where such witness resides or Is found, which shall be served and retumed in the same manner
as a subpoena in a criminal case Is served and returned. The sheriff shall be paid the same fees
for services as are allowed in the court of common pleas in criminal cases. Witnesses shall be
paid the fees and mileage provided for under section 119.094 of the Revised Code. Fees and
mileage shall be paid from the fund in the state treasury for the use of the agency in the same
manner as other expenses of the agency are paid.



An agency may postpone or continue any adjudication hearing upon the application of any party
or upon its own motion.

In any case of disobedience or neglect of any subpoena served on any person or the refusal of
any witness to testify to any matter regarding which the witness may lawfully be interrogated,
the court of common pleas of any county where such disobedience, neglect, or refusal occurs or
any judge thereof, on application by the agency shall compel obedience by attachment
proceedings for contempt, as in the case of disobedience of the requirements of a subpoena
issued from such court, or a refusal to testify therein.

At any adjudication hearing required by sections 119.01 to 119.13 of the Revised Code, the
record of which may be the basis of an appeal to court, a stenographic record of the testimony
and other evidence submitted shall be taken at the expense of the agency. Such record shall
include all of the testimony and other evidence, and rulings on the admissibility thereof
presented at the hearing. This paragraph does not require a stenographic record at every
adjudication hearing. In any situation where an adjudication hearing is required by sections
119.01 to 119.13 of the Revised Code, if an adjudication order is made without a stenographic
record of the hearing, the agency shall, on request of the party, afford a hearing or rehearing for
the purpose of making such a record which may be the basis of an appeal to court. The rules of
an agency may specify the situations in whlch a stenographic record will be made only on
request of the party; otherwise such a record shall be made at every adjudication hearing from
which an appeal to court might be taken.

The agency shall pass upon the admissibility of evidence, but a party may at the time make
objection to the rulings of the agency thereon, and if the agency refuses to admit evldence, the
party offering the same shall make a proffer thereof, and such proffer shall be made a part of the
record of such hearing.

In any adjudication hearing required by sections 119.01 to 119.13 of the Revised Code, the
agency may call any party to testify under oath as upon cross-examination.

The agency, or any one delegated by it to conduct an adjudication hearing, may administer oaths
or affirmations.

In any adjudication hearing required by sections 119.01 to 119.13 of the Revised Code, the
agency may appoint a referee or examiner to conduct the hearing. The referee or examiner shall
have the same powers and authority in conducting the hearing as is granted to the agency. Such
referee or examiner shall have been admitted to the practice of law In the state and be
possessed of such additional qualifications as the agency requires. The referee or examiner shall
submit to the agency a written report setting forth the referee's or examiner's findings of fact
and conclusions of law and a recommendation of the action to be taken by the agency. A copy of
such written report and recommendation of the referee or examiner shall within five days of the
date of filing thereof, be served upon the party or the party's attorney or other representative of
record, by certified mail. The party may, within ten days of receipt of such copy of such written
report and recommendation, file with the agency written objections to the report and
recommendation, which objections shall be considered by the agency before approving,
modifying, or disapproving the recommendation. The agency may grant extensions of time to the
party wlthin which to file such objections. No recommendation of the referee or examiner shall
be approved, modified, or disapproved by the agency until after ten days after service of such
report and recommendation as provided in this section. The agency may order additional
testimony to be taken or permit the Introduction of further documentary evidence. The
recommendation of the referee or examiner may be approved, modified, or disapproved by the
agency, and the order of the agency based on such report, recommendation, transcript of
testimony and evidence, or objections of the parties, and additional testimony and evidence shall
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have the same effect as if such hearing had been conducted by the agency. No such
recommendation shall be final until confirmed and approved by the agency as indicated by the
order entered on its record of proceedings, and if the agency modifles or disapproves the
recommendations of the referee or examiner It shall Include tn the record of its proceedings the
reasons for such modificatlon or disapproval.

After such order is entered on its journal, the agency shall serve by certifled mail, return receipt
requested, upon the party affected thereby, a certified copy of the order and a statement of the
time and method by which an appeal may be perfected. A copy of such order shall be mailed to
the attorneys or other representatives of record representing the party.

Effective Date: 07-26-1991; 2008 HB525 07-01-2009



4903.12 Jurisdiction.

No court other than the supreme court shall have power to review, suspend, or delay any order
made by the public utilities commission, or enjoin, restrain, or interfere with the commission or
any public utilities commissioner in the performance of ofFcial duties. A writ of mandamus shall
not be issued against the commission or any commissioner by any court other than the supreme
court.

Effective Date: 10-01-1953



4906.04 Certificate required for construction of major
utility.

No person shall commence to construct a major utility facility In this state without flrst having
obtained a certificate for the facility. The replacement of an existing facility with a like facility, as
determined by the power siting board, shall not constitute construction of a major utility facility.
Such replacement of a like facility is not exempt from any other requirements of state or local
laws or regulations. Any facility, with respect to whlch such a certificate is required, shall
thereafter be constructed, operated, and maintained in conformity with such certificate and any
terms, conditions, and modiflcations contained therein. A certificate may only be issued pursuant
to Chapter 4906. of the Revised Code.

A certificate may be transferred, subject to the approval of the board, to a person who agrees to
comply with the terms, conditions, and modifications contained therein.

Effective Date: 11-15-1981



4906.06 Certificate application.

(A) An applicant for a certificate shall file with the office of the chairperson of the power siting
board an application, in such form as the board prescribes, containing the following information:

(1) A description of the location and of the major utility facility ;

(2) A summary of any studies that have been made by or for the applicant of the environmental
impact of the facility;

(3) A statement explaining the need for the facility;

(4) A statement of the reasons why the proposed location Is best suited for the facility;

(5) A statement of how the facility fits into the applicant's forecast contained In the report
submitted under section 4935.04 of the Revised Code;

(6) Such other information as the applicant may consider relevant or as the board by rule or
order may require. Copies of the studies referred to in division (A)(2) of this section shall be filed
with the office of the chairperson, if ordered, and shall be available for public inspection.

The application shall be filed not less than one year nor more than five years prior to the planned
date of commencement of construction. Either period may be waived by the board for good
cause shown.

(B) Each application shall be accompanied by proof of service of a copy of such application on the
chief executive officer of each municipal corporation and county, and the head of each public
agency charged with the duty of protecting the environment or of planning land use, In the area
in which any portion of such facility is to be located.

(C) Each applicant within fifteen days after the date of the filing of the application shall give
public notice to persons residing In the municipal corporations and counties entitled to receive
notice under division (B) of this section, by the publication of a summary of the application in
newspapers of general circulation In such area. Proof of such publication shall be flled with the
office of the chairperson.

(D) Inadvertent failure of service on, or notice to, any of the persons identified in divisions (B)
and (C) of this section may be cured pursuant to orders of the board designed to afford them
adequate notice to enable them to participate effectively in the proceeding. In addition, the
board , after filing, may require the applicant to serve notice of the application or copies thereof
or both upon such other persons, and flle proof thereof, as the board considers appropriate.

(E) An application for an amendment of a certificate shall be in such form and contain such
information as the board prescribes. Notice of such an application shall be given as required in
divisions (B) and (C) of this section.

(F) Each application for certificate or an amendment shall be accompanied by the application fee
prescribed by board rule. All application fees, supplemental application fees, and other fees
collected by the board shall be deposited In the state treasury to the credit of the power siting
board fund, which is hereby created. The chairperson shall administer and authorize
expendltures from the fund for any of the purposes of this chapter. If the chairperson determines
that moneys credited to the fund from an applicant's fee are not sufficient to pay the board's



expenses associated with its review of the application, the chairperson shall request the approval
of the controlling board to assess a supplemental application fee upon an applicant to pay
anticipated additlonal expenses associated with the board's review of the application or an
amendment to an application. If the chalrperson finds that an application fee exceeds the
amount needed to pay the board's expenses for review of the application, the chalrperson shall
cause a refund of the excess amount to be issued to the applicant from the fund.

Effective Date: 04-07-2004



5717.01 Appeal from county board of revision to board
of tax appeals - procedure - hearing.

An appeal from a decision of a county board of revision may be taken to the board of tax appeals
within thirty days after notice of the decision of the county board of revision Is mailed as
provided in division (A) of section 5715.20 of the Revised Code. Such an appeal may be taken by
the county auditor, the tax commissioner, or any board, legislative authority, public official, or
taxpayer authorized by section 5715.19 of the Revised Code to file complaints against valuations
or assessments with the auditor. Such appeal shall be taken by the filing of a notice of appeal, In
person or by certified mail, express mail; or authorized delivery service, with the board of tax
appeals-and-with-the-county'bqard of-rEV3iorIf not^ce of ap eap ^s filedrt7ffe mair
express mail, or authorized delivery service as provided In section 5703.056 of the Revised Code,
the date oF the United States postmark placed on the sender's receipt by the postal service or
the date of receipt recorded by the authorized delivery service shall be treated as the date of
filing. Upon receipt of such notlce of appeal such county board of revision shall by certified matl
notify all persons thereof who were parties to the proceeding before such county board of
revision, and shail file proof of such notice with the board of tax appeals. The county board of
revision shall thereupon certify to the board of tax appeals a transcript of the record of the
proceedings of the county board of revision pertaining to the original complaint, and all evidence
offered in connection therewith. Such appeal may be heard by the board of tax appeals at its
offices in Columbus or in the county where the property Is listed for taxation, or the board of tax
appeals may cause its examiners to conduct such hearing and to report to it their findings for
affirmation or rejection.

The board of tax appeals may order the appeal to be heard on the record and the evidence
certified to it by the county board of revision, or it may order the hearing of additional evidence,
and it may make such investigation concerning the appeal as it deems proper.

Effective Date: 03-14-2003
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*LexisNexis•
LEXSTAT OAC 4906-15-02

OHIO ADMINiSTRATIVE CODE
Copyright (c) 2009 Andcrson Pubbshing Company

* THIS DOCUMENT IS CURRENT THROUGH OHIO REGISTER FOR THE WEEK OF MARCH 30, 2009 -
APRIL 3, 2009'

4906 Ohio Power Siting Board
Chapter 4906-15 Applicationsfor Certifrcates for Electric, Gas, or Naturral Gas Tmnsmission Facilities

OACAnn. 4906-15-02 (2009)

4906-15-02. Review of need for proposed project

(A) The applicant sball provide a statement explaining the need for the proposed facility, including a listing of the fac-
tors upon which it relied to reach that conclusion and references to the most recent long-term forecast report (if applica-
ble). The statement shall also include but not be limiced to, the following:

(1) A statement of the purpose of the proposed facility.

(2) Specific projections of system conditions, local requirements or any other pertinent factors that impacted the
applicant's opinion on the need for the proposed facility.

(3) Relevant load flow studies and contingency analyses, if appropriate, identifying the need for system im-
provement.

(4) For electric power transndssion facilities, load flow data shall be presented in the form of transoription dia-
grams depicting system performance with and without the proposed facility.

(5) For gas or natura[ gas transmission projects, one copy in electronic fonnst of the relevant base casc system
data on diskette, in a fomiat acceptable to the board stafi, with a description of the analysis program and the data for-

rnat.

(B) Expansion plans. (1) For the electric power transmission lines and associated facilities, the applicant shall
provide a brief statement of how the proposed facility and site/route alternatives fit into the applicant's most recent long-
term power forecast report and the regional plans for expansion, including, but not linuted to, the following:

(a) Reference to any description ofthe proposed facility and site/route altematives in the most recent long-term
electric forecast report of the applicant.

(b) If no deseription was contained in the most recent long-term electric forecast report, an explanation as to
why none was filed in the most recent long-term electric forccast report.

(c) Reference to regional expansion plans, including East Central Area Reliability Coordination Agreement
bulk power plans, when applicable (if the transmission project will not affect regional plans, the applicant shall so state).

(2) For gas tmnsnrission lines and associated facilities, the applicant shall provide a brief statement of how the
proposed facility and site/route alternatives fit into the applicant's most reccnt long-term gas forecast report, including

the following:

(a) Reference to any description of the proposed facility and sitdroute altematives in the most recent long-term
gas forecast report of the applicant.

(b) If no description was contained in the most recent long-term gas forecast report, an explanation as to why
none was fded in the most recent long-term gas forecast report.



OAC Ann. 4906-15-02
Page 2

(C) For electric power transmission facilities, the applicant shall provide an analysis of the impact of the proposed
facility on the electric power system economy and reliability. The impact of the proposed facibty on all interconnected
utility systems shall be evaluated, and all conclusions shall be supported by relevant load flow studies.

(D) For electric power transmission lines, the applicant shall provide an analysis and evaluation of the options con-
sidered which would eliminate the need for construction of an electric power transmission line, including electric power
generation options and options involving changes to existing and planned electric power transmission substations.

(E) The applicant shall describe why the proposed facility was selected to meet the projected need.

(F) Facility schedule. (1) Schedule. The applicant shall provide a proposed schedule in bar chart format covering
all applicable major activities and milestones, including:

(a) Preparation of the application.

(b) Submittal of the application for certificate.

(c) Issuance of the certificate.

(d) Acquisition of rights-of-way and land rights for the certified facility.

(e) Pneparation of the final design.

(1) Construction of the facility.

(g) Placement of the facility in service.

(2) Delays. The applicant shall describe the impact of critical delays on the eventual in-service date.

Ifistory:HfYective: 01/25/2009.

R.C. 119.032 review dates: 11/10/2008 and 11/30/2013.

Promulgated Under. 111.15.

Statutory Authority: 4906.03.

Rule Amplifies: 4906.03, 4906.06.

Prior Effective Dates: 12/27/76, 11/6/78, 7/7/80, 7f7/88, 8/28/98, I2/15/03.



n STAFF
REPORT OF

$ INVESTIGATION

RECEIVED
DCT 23 1996

DOCKETING DIVISION
Public Utilities Commissfon of Ohio

In the Matter of the Short-Form Appticapon of
The Cleveland Electric Bluminating Company
for Certification of the Rache1138 kV
Transu»ssion Line project, Located in Geauga
County, Ohio.

Case No. 95-600-EIrBTX

p®78

THE
OHIO POWER

SITING BOARD

EQUAL OPPORTUNITY EMPLOYER
Thl.e ie to certify that the ima9ea aBVeariag are an
accerate and complete reprcduction of a caee fi].e
docnment delivered in the regular course of bnaineaa.

!CAJ Date Proceseed lo -ZF "Hb
mechnicien
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BEFORE
THE POWER SITING BOARD

OF
THE STATE OF OHIO

In the Matter of the Short-Form Application of )
The Cleveland Electric IBundnating Company ) Case No. 95-600-EL-BTX
for Certification of the Rachel 138 kV )
Transmission Line Project, Located in Geauga
County, Ohio. )

Members of the Board:

Craig A. Glazer, Chairman, PUCO Samuel T. Bateman, State Representative
Donald E. Jakeway, Director, ODD Barbara C. Pringle, State Representative
Peter Somani, M.D., Director, ODH Roy L. Ray, State Senator
Donald D. Glower, P.E., Public Member Anthony Latell, jr., State Senator
Fred L Dailey, Director, ODA
Donald Schregardus, Director, OEPA
Donald C. Anderson, Director, ODNR

To The Honorable Power Siting Board:

In accordance with provisions of Ohio Revised Code (ORC) Section 4906.07(C), and
pursuant to Rule 4906-1-14(E) of the Ohio Administrative Code (OAC), the staff has
completed its investigation in the above matter and submits its Findings and
Recommendations in this Staff Report.

The Staff Report of Investigation and Recommended Findings has been prepared by
the staff of the Public Utilities Commission of Ohio. The staff F'mdings and
Recommendations are the result of staff coordination with the Ohio Environmental
Protection Agency, the Ohio Department of Health, the Ohio Department of
Development, the Ohio Department of Natural Resources and the Ohio Department
of Agriculture. In addition, the staff coordinated with the Ohio Department of
Transportation, the Ohio Historical Society, and the U.S. Fish and Wildtife Service.

In accordance with ORC Sections 4906.07 and 4906.12, copies of this Staff Report have
been filed with the Docketing Division of the Public Utilities Commission on behalf
of the Ohio Power Siting Board and served upon the applicant or its authorized
representative, the parties of record and the main public libraries of the political
subdivisions in the project area.

A-38



The Staff Report presents the result of the staff's investigation conducted in
accordance with ORC Chapter 4906 and the Rules of the Ohio Power Siting Board,
along with the stafPs Findings and Recommendations for consideration by the
Board. This Staff Report does not purport to reflect the views of the Board nor
should any party to the instant proceeding consider the Board in any manner
constrained by the Findings and Recommetndations set forth.

RespectfuiSy submitted,

ii
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Impacts to surface waters will be concentrated in the headwaters of several drainage
basins along each proposed route resulting in long term, cumulative effects. Not
only will significant impacts occur in the proposed project area but adverse effects
can be expected downstream beyond the project area boundaries. These stream
resources, which include rare coldwater and exceptional warmwater habitat, will be
degraded due to the elimination of riparian areas, increased sedimentation, and the
physical alterations caused by permanent access roads and culverts. Wetlands,
particularly forested wetlands, will be permanently altered as well, and partially
filled due to the installation of transmission line structures and associated
permanent access roads.

Considering the nature and extent of sensitive ecological resources within the
preferred r-o-w and 2,000 foot corridor, an alignment that paraIlels the abartdoned
Baltimore and Ohio Railroad dearly will not result in minimal environmental
impacts. In fact, the applicant's proposal to construct a transmission line along this
railroad corridor indicates to staff that ecological resources were not given proper
consideration in the route selection process. In addition, it is evident that the
additional information collected on ecological resources during the October and
November 1995 field surveys was not used to re-evaluate either of the two
alignments.

Staff strongly disagrees with the statements made on page 9 of the supplemental
information in Appendix 11-I of the application that the intennittent streams and
ditches of the study area can be characterized as having minimal roles in the overall
hydrologic system because of their small, noncontinuous flows and near absence of
aquatic habitat. The applicant has concluded that minimal impacts would be
expected on the streams in the project area, in part, because of the lack of aquatic
habitat.

The upper reaches of streams, or the headwaters, are very important to the overall
stream system. The Ohio EnvironmentaI Protection Agency's 1994 Ohio Water
Resource Inventory Report indicates that the high level of disturbano: of headwater
streams contributes to the decline of populations of sensitive forms of aquatic life
(i.e. species that are intolerant of human-induced environmental changes).
Additionally, the report identifies on page 12 of the Executive Summary that the
emerging problems of degradation of headwater streams could " undo " some of the
gains made recently in the restoration of point source associated impairments given
the ultimate dependence of mainstem reaches of streams on the network of
headwater streams.

Further, sampling conducted by staff during July and September, 1996, identified
uninterrupted flows in streams and the presence of coldwater, exceptional
warmwater, or high quality warmwater aquatic habitat within the proposed
alignments for both the preferred and alternative routes. It should be noted that
this sampling provides a minimum measure of the aquatic resources that will be
crossed by the transmission line since a more standardized sampling program

30
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BEFORE

Tf LE OHIO POWER SITING BOARD

In the Matter of the Application of The
Cleveland Electric Illuminating Company
for Certification of the Rache1138 kV
Transmission Line Project.

DA vo

Case No. 95-600-EL-BTX

OPINION. ORDER. AND CERTIFICATE

The Ohio Power Siting Board (Board), coming now to consider the above-entitled
matter, having appointed its administrative law judge to conduct a public hearing,
having reviewed the record evidence, and the staff report of investigation, and being
otherwise fully advised, hereby waives the necessity for an administrative law judge's
report and issues its Opinion, Order, and Certificate in this case as required by Section
4906.10, Revised Code.

AI'PEARANCES_

Terence G. Linnert, Mark R. Kempic, and Donna M. Andrew, 6200 Oak Tree
Boulevard, Independence, Ohio 44131, on behalf of The Cieveland Electric Illuminating
Company.

Betty D. Montgomery, Attorney General of the State of Ohio, Duane W. Luckey,
Section Chief, William L. Wright, and Gerald A. Rocco, Assistant Attomeys General,
Public UtiGties Seciion,180 East Broad Street, Columbus, Ohio 43215-3793, and Margaret
A. Malone and Ann Wood, Assistant Attorneys General, Environmental Enforcement
Section, 30 East Broad Street, Columbus, Ohio 43215, on behalf of the Staff of the Ohio
Power Siting Board.

Hahn, Loeser & Parks, by Janine L. Migden, One Columbus, Suite 1800, 10 West
Broad Street Columbus, Ohio 43215v°420, on behalf of Citizens for a Better Way.

Hahn, Loeser & Parks, by Maureen R Grady, 10 West Broad Street, Suite 1800,
Columbus, Ohio 43215-3420, on behalf of Sustainable Energy for Economic

Development.

Arter and Hadden, by William A. Adams and Dane Stinson, One Columbus, 10
West Broad Street, Suite 2100, Columbus, Ohio 43215-3422, on behalf of the Geauga
County Industrial Group.

Brian and Cynthia Housour, Lori Bieber, Paul Gigliotti, Susanne Sobie, Robert
and Ruth Wheeler, Joseph Turk, Raymond and Barbara laniro, Jeanne and Craig Hall,
David and Evelyn Hewlett, James and Laura Marsic, Martha Christian; Marianna
Iirynko, Robert Walter, James and Ingeborg Diigren, Marian and Alfred Williams,
Raymond and Nancy Pengel, Julia Zakany, Lawrence and Geraldine Chapman, Barb and

TLiiy ie to certify t:IInt the 3maqea aypeerinq are an
accurate and coaplete reDrodnction of a aaBe file
document de^^Al...î̂̂v"""er n ropolar courae ogburlau

• :aohniciany^j,.Data PaYwwaod
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and rivers, and backf'illing for the transmiasion line would be contained in PVC
conduits encased in concrete and would require an open excavation through stream
beds, ditches, and wetlands_ 't'his could disrupt water flow and drainage basins. This
would cause more environmental impacts than an overhead transmission line. CEI
estimated the costs of placing the transmissioii line underground of approximately $24
million along the preferred route. ' While 'pole costs of $2.8 million and overhead
conductor costs of $856,000 woirld be elimfnated by placing the line underground, the
necessary underground conduit and conductors are projected to cost approximately $16
million. Costs to site the line underground along the altemate route would be even
greater since the altemate route is loriger than the preferred route.

Board Analysis

Based on tEtese factors, the evidence does not support the placement of the
transmission lines underground. The evidence shows that the costs for this option are
excessive, and that the environmental effects would be excessive. Accordingly, we
cannot find that this alternative represents ttie minimum adverse environmental
impact.

F. Proposed Modifications to the Preferred Route

During the hearing, CEI witness Kraussagreed that CEI would be willing to make
modifications to the preferred route (CEI Ex. TDK-5) in order to satisfy the Board,
although CEI believes that the preferred route should be certified by the Board (CEl Ex.
18). In addition, CEI witness Krauss iniiicated that the company would agree that the 19
conditions presented by Staff witness Yerian should be atta¢hed to the certificate. These
modifications indude: _

(1) That the facilitybe installed following the modified preferred
route as depicted on CEI Ex. T'RK-5. The portion of the route
tha[ follows the abandoned Baltimore and Ohio Railroad will
utilize only the top of the railroad embankment for structure
location and construction _ access. An adjustment to the
centeriine of the facility will be made in the vicinity of the
residence at 14765 Stillwell.Road to remove the necessity of
acquiring_ the residence, unless the property owner desires
otherwise.

(2) That the applicant shall utllize the preferred structures and
equipment described in the application on pages 08-12
through 08-14.

(3) That, prior_to construction, the applicant shall obtain all ap-
plicable permits and authorizations as required by Federal and



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Investigation )
into the Perry Nuclear Power ) Case No. 85-521-EL-COI
Station.

ENTRY

The Commission finds:

1) The public hearing in this case will commence
on June 1, 1987. On April 6, 1987, the
Greater Cleveland Welfare Rights Organization,
et al. (GCWRO) filed a motion requesting that
the Commission appoint as the Commission's
own expert witnesses in this proceeding, tvro
experts who testified before the Pennsylvania
Public Utility Commission on the prudence of
costs incurred in constructing the Perry
Nuclear Generating Unit No. 1(Perry). The
experts are Mr. Dale G. Bridenbaugh and Mr.
Richard B. Hubbard of MHB Technical Associates
(MHB). In the alternative, GCWRO requests
that the Commission take administrative
notice of the direct testimony of these two
persons including the attachments to that
testimony which was _submitted to the
Pennsylvania Public Utility Commission on
behalf of the Pennsylvania Office of Consumer
Advocate, and accept these as part of the
record in this proceeding. GCWRO also
requested an expediting ruling on its motion
but did not certify whether or not any other
party objected to an expedited ruling. Under
these circumstances, Rule 4901-1-12, Ohio
Administrative Code, provides that any party
may file a memorandum contra within seven
days 'after the service of the motion.

2) On April 9, 1987, Ohio Edison Company and The
Cleveland Electric Illuminating Company filed
memoranda opposing GCWRO's motion. Also on
April 9, 1987, the Office of the Consumers'
Counsel (OCC) filed a memorandum supporting
GCWRO's motion.

3) In support of its motion, GCWRO states that
it would call these two individuals as its
own expert witnesses except that it lacks the
necessary funds, and that the appointment of
these experts as witnesses on behalf of the
Commission is needed to insure that there has
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been a thorough, complete, and credible
investigation of Perry.

4) In its"motion, GCWRO argues that due process
of law under the United States Constitution
requires that it have the opportunity to be
heard at a meaningful time and in a meaningful
manner and that it have the right to present
its evidence and summon the witnesses of its
choice. GCWRO suggests that if the Commis-
sion, or the utilities, do not pay for its
witnesses then it has been denied due pro-
cess. This argument must be rejected. It is
widely held that the consumer has no consti-
tutionally protected right in the rate paid
for utility service. Consolidated Aluminum
Corp. v. T.V.A., 462 F. Supp. 464 (M.D. Tenn.
1978). The right of a ratepayer to
participate in proceedings affecting rates is
a statutory and not a constitutional right.
Committee Against MRT v. Pub. Util. Comm., 52
Ohio St. 2d 231 (1977) (dissenting opinion);
Pub. Util. Comm. of California v. United
States, 356 F. 2d 236 (9th Cir. 1966), cert.
denied, 385 U.S. 816 (1966). GCWRO has
presented no constitutional due process
question for the Conunission's consideration.
GCWRO's intervention in this proceeding is
subject to the discretion of the Commission.
Section 4903.221, Revised Code; Rule
4901-1-11, Ohio Administrative Code.
Further, GCWRO does have the opportunity to
be heard at a meaningful time and in a
meaningful manner. It also has the
opportunity to present its evidence and
summon its witnesses. However, the respon-
sibility for making an intervenor's partici-
pation "meaningful" lies with the intervenor,
not with the Commission.

5) GCWRO's contention, that the Commission must
retain these individuals to insure a thorough,
complete, and credible investigation, is also
without merit and must be rejected. The_
Commission has already performed, through the
firms of Touche Ross and Co., Nielson-Wurster
Group, Chapman & Associates, as well as its
Staff, a comprehensive assessment of the
Perry project. Any suggestion that the
record in this case will be insufficient to
protect the customers of the utilities is,
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therefore, not supported by the facts.
Further, the witnesses whom GCWRO wants the
Commission to adopt as its own are consultants
already retained by OCC and may be called to
testify on OCC's behaLf. (OCC's March 6,
1987 List of Issues and OCC's April 2, 1987
Amended List of Issues).

6) In the alternative to the Commission appointing
these witnesses, GCWRO requests that the
Commission take administrative notice of the
prefiled direct testimony and exhibits of MHB
Associates in the Pennsylvania cases. Under
the circumstances presented, the MHB direct
testimony is not a proper subject for admin-
istrative notice. See, Rule 201 of the Ohio
Rules of Evidence. GCWRO's alternative
request should also be rejected.

7) OCC suggests that in the event the Commission
is unwilling to appoint Mr. Hubbard and Mr.
Bridenbaugh as Commission witnesses, the
Commission could sponsor and supervise a
prehearing deposition of these individuals.
The record of the deposition would then be
available to be introduced at hearing. OCC
indicates, however, that because the inter-
venors lack the financial resources to
sponsor the deposition, a minimal commitment
of resources by the Commission would be
required. Any suggestion by OCC that the
Commission sponsor these witnesses, even by
deposition, has already been addressed above.
Further, there is nothing to prevent the
parties on their own from taking the depo-
sitions of Mr. Hubbard and Mr. Bridenbaugh.
Questions related to the admissibility of
these depositions will, however, be subject
to rulings at the hearing. Accordingly,
OCC's alternative request should also be
rejectbd.

It is, therefore,

-3-

RE^ Th t th '1 6ORDE A, a e pri 1987 motion filed by the Greater
^ Cleveland Welfare Rights Organization, et al., requesting that
^ the Commission appoint additional expert wiVtnesses is denied. It
is, further,
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ORDERED, That a copy of this Entry be served upon
parties of record.

THE PJdBUC UT LITIES COMMISSION OF OHIO

ARR/ksb

Entered in the Journal

^ tAPRtOR7
a srue copy

Secretary
encyrL. Wolpe

all
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Approval of its Electric Transition Plan,
Approval of Tariff Changes and New
Tariffs, Authority to Modify Current
Accounting Procedures, and Approval
to Transfer its Generating Assets to an
Exempt Wholesale Generator.

In the Matter of the Application of the
Dayton Power and Light Company for
Approval of its Transition Plan, for
the Opportunity to Receive Transition
Revenues, for Approval to Change
Accounting Methods, and Approval to
Amend its Tariff.

In the Matter of the Application of
Monongahela Power Company dba
Allegheny Power for Approval of an
Electric Transition Plan.

Case No. 99-165B-EL-ETP
Case No. 99-1659-EL-ATA
Case No. 99-1660-EL-ATA
Case No. 99-1661-ELrAAM
Case No. 99-1662-EL-AAM
Case No. 99-1663-EL-UNC

Case No. 99-1687-EL-ETP
Case No. 99-1688-EL-AAM
Case No. 99-1689-EfrATA

Case No. 0Q-OZ EIrETP

ENTR^

The attorney examiner finds:

0

(1) On April 21, 2000, Cincinnati Gas and Electric Company, Day-
ton Power and Light Company, and Monongahela Power
Company (Companies) filed a motion for a protective order
and a request for an expedited ruling. The Companies state
that during the course of discovery, Industrial Energy User-
Ohio (IEtJ-Ohio), a member of Citizens for Choice in Electric-
ity (CCE), requested certain information regarding inputs used
in a General Electric (GE) maps model used by the Companies.
The Companies, IE[7-Ohio, and CCE have agreed that the
Companies will pay and provide to CCE's consultant, R W
Beck, a newly created load flow data GE maps modeL IEU-
Ohio, CCE and RW Beck have, agreed to maintain the confi-
dentiality of the model that GE witl license to RW Beck.
However, in the event that such information is used at hear-
ing, GE has requested that the Commission issue a protective
order. The Companies have attached to their motion the
terms of a proposed protective order to be followed regarding
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information provided to CC&. As part of the proposedthe
protective order, information from the model provided under
the protective agreement may be filed under seal, exchanged
with other intervenor members of CCE, subject to the nondis-
closure obligations of the protective order, or used at hearings
in camera.

(2) The motion for a protective order is reasonable and should be
granted. The examiner wit( approve the proposed protective
order attached to the motion.

It is, therefore,

ORDERED, That the motion for a protective order is granted. The protective or-
der attached to the motion is approved. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record in the
above-captioned cases.

THE PUBT..IC UTILTITES COMMISSION OF OHIO

By: IL Russell Gooden
Attorney Examiner

;geb

Entered in the Journal
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BEFORE

THE PUBUC U1II.I2IES COMMISSION-OF OHIO

In the Matter of the 2004 Long-Term
Forecast Report of Ohio 6dison
Company, The Cleveland E[ectric
IIluminating Company, and The Toledo
Edison Company and Related Matters.

Case No. 04-504-EL-FOR

ENTRY

The attorney examiner finds;

(1) On April 15, 2004, Ohio Edison Company, The Cleveland
Electric IIlnminating Company, and The Toledo Edison
Company (collecfively, the parties) jointly filed a 2004 etectric
long-term forecast report (LTFR).

(2) Also on Apri1 15, 2004, the parties filed a motion for a
protective order and accompanying memorandum in support;
In the motion, the parties reqaest a Commission order
protecting the confidentiality of certain documents filed under
seal in this docket on April 15, 2004. The motion states that. the
documents contain sensitive and highfy proprietary detailed
operational information ' about the distribution and
transmission systems of the parties, including Critical Energy
Infrastructure Iformation. The parties add that these
documents were fded under seal and separate from the
remainder of the materials comprising the LTFR.

In the memorandum of support, the parties comment that after
September 11, 2001, there is an increased awareness concenning
the type and quantity of information made publicIy available
regarding certain facllities. The parties add that the
information submitted under seaT provides details about the
clieracteristics of the' transmisgion owner's existing and
proposed transmission ]ines and substations and is eonsidered:
Critical Energy Infrastructure Information under federal Iaw_
Further, state the parties, the destruetion of such property
would negatively affect nationat and economic security, as well
as public health and safety. Theparties also observe that
similar information has been filed under seal as Critical Energy
Infrastrncture Tnformation at the Federal Energy Regulatory.
Comnussion (FERC) and has been granted confidentiality in
Case No. 03-504-EL-FOR by the Commission: Further, the
parties assert that the information in question comprises a trade
secret under Section 1333.61(D) Revised Code, and that as a
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(3)

trade secret any requests for disclosure under open records law' •
should be rejec[ed under Section 149.43(A)(1)(v), Revised Code.
FinaIIy, the parties note that because the information sabmitted•
under seal is available to Commission Staff,. any. Staff review =
may take place without the need- td publicly disclose suck
information.

The parties' request for confidentiality of the 9nformation filed
under seal is granted because of the security risk dis¢iissed by
the parties. The attomey examiner adds, however, that Staff
and parties granbed intervention shall be afforded the
opportunity to examine such information and to request -
additional simflar information from the parties if necessary:

It is, therefore,

ORDERED, That the motion for a protective order regarding the conf dentialiEy
of information described in Finding (2) is granted. It is, furti'ier;

ORDERED,, That a copy of this entry be served upon each party of recorii.

THE PUBLIC UTILl'ITES COIvIMISSION OF OHIO
^ •

JMI.:ct'Od-

Entered in the Journal

^y fi 111D4

Rene6 J. Jenkins
Secretary

By: ^ ames M. Lynci
^Attorney Examiner
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BEFORE

THE PUBLIC UTILCI'IES COMMISSION OF OHIO

In the Matter of the 2007 Electric Long Term
Forecast Report of FirstEnergy Corporation
and Related Matters.

ENTRY

The attorney examiner finds:

(1)

(2)

Case No. 07-504-EL-FOR

On April 16, 2007, the Ohio Edison Company, Cleveland
Electric llluminating Company, Toledo Edison Company and
American Transmission Systems, Inc. (Companies) filed a
motion for a protective order regarding their 2007 electric long-
term forecast report (LTFR). In support of their motion, the
Companies state that certain portions of Chapters 3 and 4
relating to their transmission and distribution syyst:ems contain
operationally sensiflve and propriety information and locations
of electrical facilities. The Companies assert that the
information submitted under seal details the characteristics of
transmission ownet's existing transmission lines and
substations and also shows the interrelationship of facilities by
listing the interconnecting lines and substations as well as line-
loading Iimits. The Companies believe that this information
should be considered critical energy infrastructure information
and kept confidential.

Upon review of the Companies motion, the attorney examiner
finds that, pursuant to Rule 4901-1-24(D), Ohio Adntinistrative
Code, the Companies' motion for a protective order should be
granted and directs that the portions of the Companies' 2007
LTFR filed under seal remain under seal until otherwise
ordered by the Corruni.ssion.

It is, therefore,

ORDERED, That the Companies motion for a protective order be granted and that
the portions of the Companies' 2007 LTFR filed under seal remain under seal until
otherwise ordered by the Commission It is, further,

Tnis io to "rtify that the iaaQes appaeriaQ ars an
accurate and camplete raproduatioa of a case file
iocmnent deliversd in the regular cm+rae o[ TI)a,; ŝi^ata
rachnician "_J^ Date Proceased[iIAWV
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ORDERED, That a copy of this Entry be served upon each party of record.

'PHS PUBL[C [lTILITIES COMMISSION OF OHIO

qa °/ct

Entered in the Journal

•1AN 3"02WI8

Rene^t J. Jenkins
Secretary

-2.

/.L r G"t4it 1
By: R. Russell Cooden

Attorney Examiner
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