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STATEMENT OF FACTS

Appellant Property Owner, NBC-USA Housing Inc. — Five, dba Love Zion Manor, is a
religious nonprofit organization jointly owned by the National Baptist Convention and the Love
Zion Baptist Church. (Supp. 31, 33). The National Baptist Convention is the oldest African
American religious convention. (Supp. 30). The National Baptist Convention Housing
Commission, a subdivision of the National Baptist Convention, works with local churches to
establish housing projects for low income residents who are either elderly or disabled. (Supp
30). The goal of the housing projects is to provide “safe, comfortable and affordable housing
that will allow men and women to live with dignity and pride.” (Supp. 35). Love Zion is a
Baptist church located in Columbus, Ohio. (Supp. 29-30). Love Zion entered into a
memorandum of understanding with the National Baptist Convention under which Love Zion
agreed to purchase the land and pay for the development costs of the subject property. (Supp.
30). Subsequently, the National Baptist Convention and Love Zion established Appellant, a
religions nonprofit organization that is exempt from federal taxation, to own, operate, and
manage the subject property. (Supp. 29, 30, 33).

The subject property, commonly known as Love Zion Manor, is located at 2436 Ennis
Road in the northeast quadrant of Columbus, Ohio. (Supp. 28-29). The subject property is
identified in the Franklin County Auditors Records as Permanent Parcel Numbers 10-215287 and
10-146485-00. (Supp. 1). The subject property is located in an urban, inner city area. (Supp.
29). In 1990, the subject property was improved with a twenty-five (25) unit residential housing

facility. (Supp. 29). All of the 25 units are one-bedroom units. (Supp. 29). The subject



property is federally subsidized through the U.S. Department of Housing and Urban
Development (the “HUD™). (Supp. 33). If Appellant fails to comply with certain restrictions
that the HUD imposes on the subject property, HUD can repossess the subject property. (Supp.
33).

There are twenty-six (26) residents at the subject property. (Supp. 29). In order to be
eligible to reside at the subject property, a resident must meet the federal classification of very
low or extremely low income. (Supp. 38). Further, residents must either be above the age of 62
or disabled. (Supp. 32). The residents of the subject property are required to pay a percentage of
the rental rate based on their income and the remaining portion is subsidized by the federal
government. (Supp. 35). The average annual income of the residents at the subject property
ranges from $7,000 to $10,000. (Supp. 29).

Appellant pays for the resident’s basic utilities, including electricity, water, and heat.
(Supp. 29). In addition to providing subsidized housing, Appellant provides the residents with
other services such as social events, blood pressure and diabetes testing, food boxes, and bible
studies. (Supp. 30, 33-34, 36). Appellant provides other services as required by individual
tenants such as transportation, telephones, and even simply someone to keep them company.
(Supp. 30, 33-34).

On June 2, 2004, Appellant filed an Application for Real Property Exemption and
Remission with the Ohio Division of Tax Equalization, claiming an exemption under R.C.
5709.12. (Supp. 1- 4). On August 8, 2004, the Tax Commissioner denied the Appellant’s
Application, finding that the subject property was not exclusively used for charitable purposes.

(Supp. 25-26).



Appellant timely filed an appeal to the Ohio Board of Tax Appeals (hereinafter the BTA)
on October 5, 2006. (Supp. 22-24). In its Notice of Appeal, Appellant, among other claims,
complained that the “[t]he Final Determination of the Tax Commissioner unlawfully denied the
Taxpayer’s request for an exemption under Ohio Revised Code § 5709.12 since the subject
property is used exclusively for charitable purposes.” (Supp. 22). At the August 30, 2007 BTA
hearing, Appellant presented the testimony of Michaele L. Tarver, the manager of the subject
property. (Supp. 27-47). As the manager of the subject property, Ms. Tarver is responsible for
managing the housing facility. (Supp. 28-29). Ms. Tarver is also responsible for providing any
service that residents of the subject property may require. (Supp. 29). In addition to the services
that Appellant directly provides to the tenants, Ms. Tarver often connects residents with
community resources, local churches, and other organization who can offer assistance to the
residents. (Supp. 29-30, 36).

Ms. Tarver also testified that Appellant does not operate the subject property with a view
of making a profit on the subject property. (Supp. 31). All money arising from the subject
property or the federal subsidies is used in furtherance of Appellant’s goal to provide a safe and
sanitary place for their residents to live. (Supp. 31). Although the subject property is relatively
able to financially sustain itself, the subject property has a very low budget. (Supp. 31).
Moreover, the cost of maintaining the subject property has increased as the property gets older.
(Supp. 31).

All the proceeds arising from the subject property and the federal subsidies are used to
help the residents and maintain the property. (Supp. 31). Specifically, Appellant uses rental

money to pay all of the subject property’s utility expenses such as gas, electric, water, and trash,
3



(Supp. 31). Rental money is also used to pay for all the maintenance and repair costs for the
subject property. (Supp. 31). Ms. Tarver further testified that the rental money is used to
provide services to the residents. (Supp. 31). For example, the subject property employs a full-
time service coordinator for the purpose of meeting the residents’ non-housing needs, such as
medical assistance. (Supp. 33).

On April 21, 2009, the BTA rendered its decision. (Appx. 5-17). The BTA affirmed the
decision of the tax commissioner, unreasonably and unlawfully failing to find the subject
property exempt from taxation under R.C. 5709.12. (Appx. 17). As the BTA’s decision was
unreasonable and unlawful, Appellant appealed the BTA’s decision to the Ohio Supreme Court.
(Appx. 1-4). Appellant timely filed the Notice of Appeal on May 19, 2009. (Appx. 1-4).

LAW AND ARGUMENT

Proposition of Law No. I:

The BT A unreasonably and unlawfully concluded that it did not have
jurisdiction to apply R.C. 5709.121 when the application of R.C,

5709.121 is a permissible alternative argument that sufficiently relates

to Appellants claim that the Tax Commissioner unreasonably and

unlawfully denied Appellant an exemption under R.C. 5709.12,

For the BTA to have jurisdiction over an alleged error, a taxpayer must specify the error
in its notice of appeal to the BTA. R.C. 5717.02. In order to meet the specificity requirement
under R.C. 5717.02, a taxpayer must specify the contested actions and findings of the Tax
Commissioner and articulate the basis for the asserted error. Goodyear Tire & Rubber Co. v.
Limbach (1991), 61 Ohio 8t.3d 381, 383, citing Abex Corp. v. Kosydar (1973), 35 Ohio St.2d 13,
64 0.0.2d 8, 298 N.E.2d 584, A taxpayer will not meet the specificity requirement if its

contested issues are so broad that they may be “advanced in nearly any case and are not of a
4




nature to call the attention of the board to those precise determinations of the Tax Commissioner
with which appellant took issue.” Queen City Valves, Inc. v. Peck (1954), 161 Ohio St. 579, 583,
120 N.E. 310, 312. Although a taxpayer must specify the contested actions and findings of the
Tax Commissioner and articulate the basis for that error, the court should not deny a review by a
hypertechnical reading of the notice. Abex Corp., supra.

The Supreme Court of Ohio has consistently allowed appellants to raise alternative
arguments on appeal if the appellant “specified the commissioner’s action that it questioned, cited
the statute under which it objected, and asserted the treatment it believed the commissioner
should have applied.” Buckeye Internatl., Inc. v. Limbach (1992), 64 Ohio St.3d 264, 268,
quoting Goodyear Tire & Rubber Co., supra. In Goodyear Tire & Rubber Co., the appellant
taxpayer entered into a sale and leaseback agreement with American Motors Company, allowing
Goodyear to claim federal income tax deductions for the depreciation of certain equipment.
Goodyear Tire & Rubber Co. v. Limbach (1991), 61 Ohio St.3d 381. For its Ohio franchise tax
returns, Goodyear deducted a portion of the federal tax benefits from its net income. /d. at 382.
The Tax Commissioner disallowed such treatment, finding that “these deductions resulted from
the lease of tangible personal property located outside the state.” Id. In its notice of appeal to the
BTA, Goodyear argued that the income should be apportioned since the property was not sitused
in Ohio. Alternatively, Goodyear argued that only net income is allocable, not net losses. Id.
The BTA rejected both of Goodyear’s arguments. fd. On appeal to this court, Goodyear raised
an additional argument that the deductions resulted from the lease of intangible property, and
therefore, should be apportioned. Jd. This court allowed Goodyear to raise the alternative

argument since Goodyear specified the action of the Commissioner that it contested, cited the
5



statute under which it objected, and asserted the treatment it believed the Commissioner should
have applied to the income. 7d. at 383.

In Buckeye Internati., Inc., the taxpayer contested in its notice of appeal that the Tax
Commissioner failed to follow the general requirements of R.C. 5711.18, which governs the
valuation of accounts and personal property. Buckeye Internatl., Inc., 64 Ohio St.3d 264, 265.
Although the taxpayer later argued that “the auditor double counted personal property additions
and included exempt property as a part of the excess amount allocated to personal property,” the
BTA entirely ignored this argument. Id. The Supreme Court of Ohio held that the double
counting issue sufficiently related to the valuation of property mentioned in the notice of appeal
so as to meet the specificity requirements of R.C. 5717.02. fd. at 268.

In its notice of appeal, Appellant specified that “[t]he Final Determination of the Tax
Commissioner unlawfully denied the Taxpayer’s request for an exemption under Ohio Revised
Code § 5709.12 since the subject property is used exclusively for charitable purposes.” (Supp.
31). Appellant later argued in its brief to the BTA that because Appellant is a nonprofit
charitable organization, the BTA should apply the definition of “used exclusively for charitable
purposes” that is provided in R.C. 5709.121. In its decision, the BTA concluded that it did not
have jurisdiction to apply R.C. 5709.121 due to the fact that “appellant only sought an exemption
under R.C. 5709.12, and did not specify R.C. 5709.121 in its notice of appeal or in its application
for exemption.” (Appx. 9).

R.C. 5709.121 is not an independent exemption, but rather it defines “used exclusively for
charitable purposes™ as provided for in R.C. 5709.12. Bethesda Healthcare, Inc. v. Wilkins

(2004), 101 Ohio St.3d 420, 424. As Appellant’s argument under R.C. 5709.121 falls with in the
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scope of its asserted error contesting the Tax Commissioner’s determination that it did not qualify
for an exemption under R.C. 5709.12, Appellant raised a permissible alternative argument that
sufficiently relates to its original claim. Further, Appellant’s alternative argument also meets the
three requirements that this court set forth in Goodyear Tire & Rubber Co. First, by clearly
contesting the Tax Commissioner’s determination that the subject property was not used
exclusively for charitable purposes, Appellant specified the action of the commissioner that it
contested, Appellant also indicated R.C. 5709.12 as the statute under which it objected.
Although Appellant argues that the Tax Commissioner failed to consider the definition of “used
exclusively for charitable purposes™ that is provided in R.C. 5§709.121, Appellant stiil objects to
the Tax Commissioner’s overall denial of an exemption under R.C. 5709.12. Lastly, Appellant
asserted the treatment it believed the Commissioner should have applied to the property: the
property is exempt from taxation under R.C. 5709.12 since it is used exclusively for charitable
purposes.

This case is distinguishable from the cases in which this court held that the BTA lacked
jurisdiction to hear an issue under R.C. 5717.02. This court has held there was no jurisdiction to
hear an issue when the asserted error is so broad that it can be set out in nearly any case and does
not call the attention of the Board to the precise determinations of the commissioner that the
taxpayer took issue with, Queen City Valves, Inc. v. Peck (1954), 161 Ohio St. 579 (finding that
the BTA did not have jurisdiction to hear an issue related to personal property tax when the
taxpayer’s notice of appeal only asserted general errors that could be set out in nearly any case);
Brown v. Levin (2008), 119 Ohio St.3d 335 (finding that the BTA lacked jurisdiction to hear an

issued related to an electing small business trust when the taxpayer’s notice of appeal only
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specified the general statute that imposes Ohio personal income tax). In this case, Appellant’s
asserted error is sufficiently specific. Appellant pinpointed the precise determinations of the
Commissioner that it took issue with by indicating R.C. 5709.12 as the applicable statute and
contesting the Commissioner’s determination that the property was not “used exclusively for
charitable purposes.”

This court has also found that the BTA lacked jurisdiction to hear an issue when the
taxpayer failed to cite the applicable statute in its notice of appeal. Satullo v. Wilkins (2006), 111
Ohio St.3d 399 (finding that the BTA lacked jurisdiction to hear a claim that the taxpayer was not
a consumer subject to Ohio’s use tax because the taxpayer failed to cite either the statute that
imposes use tax on consumers or the statute defining consumers); Cousino Constr. Co. v. Wilkins
(2006), 108 Ohio St.3d 90 (finding that the BTA lacked jurisdiction to hear an construction-
related sales exemption issue when the Tax Commissioner explicitly rejected the taxpayer’s
request for an exemption and the taxpayer failed to contest the Commissioner’s finding in its
notice of appeal or the brief it submitted to the BTA). As discussed above, Applicant accurately
cited R.C. 5709.12 as the applicable statute.

The BTA cited Northeast Ohio Psych. Inst. v. Levin (2009), 121 Ohio St.3d 292, 2009-
Ohio-583, to support its conclusion that it lacked jurisdiction to apply the R.C. 5709.121
definition of “used exclusively for charitable purposes.” (Appx. 9). In Northeast Ohio Psych.
Inst., the taxpayer appealed from the Tax Commissioner’s determination that it did not qualify for
an exemption under R.C. 5709.12 and R.C. 5709.121. I/d. In its brief to the BTA, the taxpayer
raised the additional argument that, as an IRC 501(c)(3) corporation, it was presumptively a

charitable institution. /d. at 295. The Supreme Court of Ohio noted that the taxpayer’s failure to
8




assert its IRC 501(c)(3) argument was “striking in light of the Tax Commissioner’s explicit
statement that ‘[a]lthough organized as a IRC 501(c)(3) corporation there is no evidence in the
record that the entity is a charitable entity.”” Id. at 295. By failing to contest the Commissioner’s
assertion that there was no evidence suggesting it was a charitable entity, the taxpayer was
precluded from later arguing that its IRC 501(c)(3) status was in itself sufficient evidence to
prove it was a charitable entity. Id  In contrast to Northeast Ohio Psych. Inst., the Tax
Commissioner never made a final determination of whether Appellant was a charitable institution
or whether Appellant met the definition of “used exclusively for charitable purposes™ that is
provided for in R.C. 5709.121. (Supp. 25-26). In fact, the tax commissioner’s final
determination stated: “even though the applicant may be a charitable institution, the property is
not exclusively used for charitable purposes.” (Supp. 25} (emphasis added). As Appellant
sufficiently specified the action of the Commissioner that it contested, the BTA had jurisdiction
to hear its additional arguments on the application of R.C, 5709.121.

The BTA also cited Oikos Community Dev. Corp. v. Zaino (Nov. 9, 2001), BTA No.
2000-T-2037, for the proposition that it can only consider R.C. 5709.12 in determining if
Appellant qualified for the exemption. (Appx. 9). In Oikos Community Dev. Corp., the BTA
determined that it lacked jurisdiction to apply R.C. 5709.121 when the taxpayer failed to mention
R.C. 5709.121 in its notice of appeal. Initially it should be noted that, as a BTA case, Oikos
Community Dev. Corp. has very little authoritative value. Further, in Oikos Community Dev.
Corp., the BTA misinterpreted the purpose of R.C. 5709.121, noting “the Commissioner objects
to our consideration of an exemption under R.C, 5709.121...” Qikos Community Dev. Corp. v.

Zaino (Nov. 9, 2001), BTA No. 2000-T-2037. As discussed above, R.C. 5709.121 is not an
9




independent exemption, but rather only defines “used exclusively for charitable purposes” under
R.C. 5709.12. Bethesda Healthcare, Inc. v. Wilkins (2004), 101 Ohio St.3d 420, 424. Also, in its
application for exemption, the taxpayer in Oikos Community Dev. Corp. left blank the question
asking, “under what section(s) of the Ohio Revised code is an exemption sought.” Oikos
Community Dev. Corp. v. Zaino (Nov. 9, 2001), BTA No. 2000-T-2037. 1t also failed to
recognize itself as a charitable institution. Id. Accordingly, in contrast to the case at bar, the
taxpayer in Oikos Community Dev. Corp. failed to specify the action of the Commissioner that it
question and the statute under which it objected. As discussed above, Appellant correctly
asserted in its application that it sought an exemption under R.C. 5709.12. (Supp. 2). Morcover,
Appellant had no reason to contest the Tax Commissioner’s determination that it was not a
charitable institution since the Tax Commissioner never made such a determination: “even
though the applicant may be a charitable institution, the property is not used exclusively for
charitable purposes.” (Supp. 25) (emphasis added).

In conclusion, the BTA unreasonably and unlawfully held that it lacked jurisdiction to
apply R.C. 5709.121 in determining whether the subject property was “used exclusively for
charitable purposes” under R.C. 5709.12. Appellant undoubtedly met the specification
requirements of R.C. 5717.02 by specifically contesting, “[t]he Final Determination of the Tax
Commissioner unlawfully denied the Taxpayer’s request for an exemption under Ohio Revised
Code § 5709.12 since the subject property is used exclusively for charitable purposes.” (Supp.
31). By finding that it lacked jurisdiction to apply RC 5709.121, the BTA denied Appellant

review by a hypertechnical reading of Appellant’s notice of appeal.
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Proposition of Law No. 11:

In determining if property owmed by a nonprofit religious organization
qualifies for an exemption under R.C. 5709.12, a court should apply the R.C.
5709.121 definition of “used exclusively for charitable purposes” since the
property owner is a charitable institution. The subject property is exempt

from taxation under R.C. 5709.12 since Appellant, a charitable institution,

uses the property in furtherance of Appellant’s charitable purpose and
without a view for profit.

R.C. 5709.12 provides that “[r]eal and tangible personal property belonging to institutions

)

that is used exclusively for charitable purposes shall be exempt from taxation.” Real property
and tangible personal property belonging to a charitable institution shall be considered as used
exclusively for charitable purposes by such institution if the property is made available under the
direction or control of such institution for use in furtherance of or incidental to its charitable
purpose and not with the view to profit. R.C. 5709.121 (A)(2). Accordingly, o meet the
definition of “used exclusively for charitable purposes” under 5709.121, real property must: (1)
be under the direction or control of a charitable organization; (2) be otherwise available for use in
furtherance of or incidental to the institution’s charitable or public purpose; and (3) not be
available with a view for profit. Cincinnati Nature Ctr. Assn. v. Bd.: of Tax Appeals (1976), 48
Ohio St.2d 122, 125, 2 0.0.3d 275, 357 N.E.2d 381.

1. Appellant, a nonprofit religious organization whose mission is to provide
residential housing to low income residents who are elderly or disabled, is a
charitable organization.

Appellant is a nonprofit religious organization that is exempt from federal taxation.

(Supp. 2). As the BTA correctly determined that Appellant 1s an institution, the next issue is

whether the Appellant is charitable. (Appx. 10-12). To determine if an institution is charitable

for the purpose of R.C. 5709.121, courts look to the “charitable activities of the taxpayer secking
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the exemption, not the charitable nature of the institutional customers.” Northeast Ohio Psych.
Inst. v. Levin (2009), 121 Ohio St.3d 292, 2009-Ohio-583; quoting OCLC Online Computer
Library Ctr., Inc. v. Kinney (1984), 11 Ohio St.3d 198, 11 OBR 509, 446 N.E.2d 572. This court
has defined charity as “the attempt in good faith, spiritually, physically, intellectually, socially,
and economically to advance mankind in general, or those in need of advancement in benefit in
particular, without regard to their ability to supply that need from other sources, and without hope
or expectation, if not with positive abnegation, of gain or profit by the donor or by the
instrumentality of the charity.” Planned Parenthood Assn. v. Tax Commr. (1996}, 5 Ohio St.2d
117. By providing residential housing and other services to low income residents who are either
elderly or disabled, appellants provide economic, social, and spiritual benefits to the residents of
the subject property. As all of the tenants of the subject property are low income, the subsidized
housing and all of the servic;es that Appellant provides economically benefit the residents. Also,
the services that Appellant offers, such as arranging social activities, provide a social benefit to
the residents. (Supp. 30, 33-34, 36). Further, the bible studies that Appellant provides spiritually
benefits the residents. (Supp. 30). Appellant not only provides benefits to its residents, but
Appellant also provides its members with a spiritual benefit. Appellant is a religious organization
whose mission is premised upon the Christian virtue of helping the poor. (Supp. 30-31).
Appellant provides a spiritual benefit to its members by providing them with a venue to engage in
charitable work in furtherance of their Christian beliefs. Accordingly, Appellant is undoubtedly a
charitable organization.
2. Appellant uses the subject property in furtherance of its charitable purpose

since its use of the subject property directly relates to its charitable
purpose.

12



In determining whether property is used in furtherance of or incidental to an institution’s
charitable purpose, the focus is on the relationship between the actual use of the property and the
purpose of the institution. Community Health Professionals, Inc. v. Levin (2007), 113 Ohio St.3d
432. As mentioned above, the Appellant’s charitable purpose is to provide housing to low
income residents who are either elderly or disabled so that they have a safe, sanitary, and decent
place to live. (Supp. 2, 32). The subject property is “used solely as a residence for elderly and
handicapped families that are low income.” (Supp. 2). Accordingly, the subject property is
undoubtedly used in furtherance of Appellant’s charitable purpose.

3. Appellant does not use the subject property with a view for profit since it uses all
revenues arising from the subject property to pay for the cost of operating and
maintaining the property.

Although Appellant receives some revenues from federal subsidies and the tenants’ rental
payments, it does not use the subject property with a view for profit. (Supp. 31). An institution
may generate revenues from its use of property and still be found to have not used the property
with a view for profit. Girl Scouts-Great Trail Council v. Levin (2007), 113 Ohio St.3d 24, 26.
Moreover, the amount of profit that an institution realizes is not a determinative factor in
determining whether the institution uses property with a view for profit. Id. In Girl Scouts-Great
Trail Council, this court found that a store operated by the Girl Scouts that sells items reflecting
membership in the Girl Scouts was not operated with a view for profit although the store carned a
$2,363 profit in one out of twelve years it was in operation. This court reasoned that “the store
operated by the Girl Scouts exists to accommodate the Girl Scouts, the prices charged are

intended to cover its cost of operation, and the merchandise is not marketed to compete with

13



commercial, forprofit enterprises.” Id. Similar to Girl Scouts-Great Trail Council, all revenues
that Appellant receives are used to cover the cost of operating the subject property and to provide
services to the residents. (Supp. 31). Moreover, as the cost of operating the subject property is
gradually increasing, Appellant has doubt as to whether the revenues it receives will be sufficient
to cover the operational costs in the future. (Supp. 31). Appellant does not operate the subject
property with a view for profit, but rather operates the subject property to provide low income
residents who are either elderly or disabled with a safe, sanitary, and decent place to live. (Supp.
2,32).

In conclusion, Appellant is a charitable organization, it uses the subject property in
furtherance of its charitable purpose, and it does not operate the subject property with a view for
profit. Accordingly, the subject property is exempt from taxation under R.C. 5709.12 as
incorporating the definition of “used exclusively for charitable purposes”™ that is provided for in
R.C. 5709.121.

Proposition of Law No. III;

The BTA acted unreasonably and unlawfully in requiring “corroborating
evidence, in the form of documents showing ownership or costs borne by a
church,” to support Appellant’s witness® testimony that the Love Zion Church
is a part owner of Appellant and sponsored the predevelopment costs and
purchased the land for the subject property.

At the BTA hearing, Michelle Tarver testified that the Love Zion Church is a part
owner of Appellant. (Supp. 33). She further testified that the Church sponsored the
predevelopment costs and purchased the land for the subject property. (Supp. 29-30).
Although no other evidence was presented to refute Ms. Tarver’s testimony, the BTA

unreasonably and unlawfully refused to accept the testimony. Instead, the BTA
14



unreasonably and unlawfully determined that the testimony could not be accepted as true
without “corroborating evidence, in the form of documents showing ownership or costs
bome by a church.” (Appx. 15). The Board of Tax Appeals has wide discretion in
determining the weight to be given to evidence and the credibility of witnesses. Cardinal
Fed. S. & L. Assn. v. Cuvahoga Cty. Bd. of Revision (1975), 44 Ohio §t.2d 13, 73 0.0,2d
83, 336 N.E.2d 433. However, the BTA cannot simply reject competent testimony, but
rather it has a duty to evaluate and criticize the testimony. Amsdell v. Cuyahoga Cty. Bd.
af Revision (1994), 69 Ohio St.3d 572, 635 N.E.2d 11. In this case, the BTA refused to
e;ccept Ms. Tarver’s testimony without providing any reason as to why her statements lack
credibility. Moreover, the BTA accepted Ms. Tarver’s testimony with respect to a wide
range of facts, and only refused to accept her testimony that related to the Love Zion
Church’s involvement with the subject property. The BTA abused its discretion when it
refused to accept Ms. Tarver’s testimony without “corroborating evidence, in the form of
documents showing ownership or costs borne by a church.”

Proposition of Law No, 1V:

Even if the BTA did not have jurisdiction to apply R.C. 5§709.121 in defining
“exclusively used for charitable purposes” for the purpose of granting an
exemption under R.C. 5709.12, the BTA erred in determining that the subject
property was not exempt from taxation under R.C. 5709.12 since the property
is used exclusively for charitable purposes.

R.C. 5709.12(B) provides, “Real *** property belonging to institutions that is used
exclusively for charitable purposes shall be exempt from taxation***.” As the BTA correctly
determined that Appellant is an institution, the only issue for this court is whether the subject

property is used exclusively for charitable purposes. This court has defined charity as “the
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attempt in good faith, spiritnally, physically, intellectually, socially, and economically to advance
mankind in general, or those in need of advancement in benefit in particular, without regard to
their ability to supply that need from other sources, and without hope or expectation, if not with
positive abnegation, of gain or profit by the donor or by the instrumentality of the charity.”
Planned Parenthood Assn. v. Tax Commyr. (1996), 5 Ohio St.2d 117. “Whether an institution
renders sufficient services to people who are unable to afford them to be considered as making
charitable use of property must be determined on the totality of circumstances ***.” Bethesda
Healthcare, Inc. v. Wilkins (2004), 101 Ohio S5t.3d 420, 425. For the purposes of R.C.
5709.12(B), property is used exclusively for charitable purposes if the principal use of the
property is charitable. First Baptist Church of Milford v. Wilkins (2006), 110 Ohio St.3d 496.

1. Using property solely as federally subsidized housing in which the U.S.
Department of Housing and Urban Development imposes certain restrictions
upon the use of such property is inherently charitable since the government
restrictions are imposed for the general welfare.

Appellant uses the subject property solely for federally subsidized housing, and the U.S.
Department of Housing and Urban Development (the “HUD") financed the construction of the
subject property. (Supp. 33). If Appellant fails to cbmply with certain restrictions that the HUD
imposes on the property, HUD can repossess the property. (Supp. 33). “[Ulnlike normal
contractual undertakings, federal grant programs originate in and remain governed by statutory
provisions expressing the judgment of Congress concerning desirable public policy.” Woda fvy
Glen Ltd. Partnership v. Fayette Cty. Bd. of Revision (2009), 121 Ohio St.3d 175, 2009-Ohio-

763; quoting Westside Mothers v. Haveman (C.A. 6, 2002), 289 F.3d 852. In Wood Ivy Glen

Ltd. Partnership, this court recently reasoned that use restrictions imposed on federal low
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income housing tax credit properties are governmental limitations imposed for the general
welfare, Wood Ivy Glen Ltd. Partnership at { 25. Appellant received a federal loan on the
property pursuant to Section 202 of the Housing Act of 1959, “Section 202 is a funding
mechanism, the express purpose of which is to assist sponsors ‘to provide housing and related
facilities for elderly or handicapped families.”” Beckert v. Our Lady of Angels Apartments, Inc.
(C.A. 6, 1999), 192 F3d 601; quoting 12 U.S.C. § 1701q(a)(1) (1991) (amended 1992)
(emphasis added).! Appellant’s use of the subject property is inherently charitable since it
coincides with Congress’s expressed public policy goals.

2. The BTA unreasonably and unlawfully relied on Philada Home Fund v. Bd. of

Tax Appeals (1966), 5 Ohio St.2d 135, and Cogswell Hall v. Kinney (1987), 30
Ohio St.3d 43, in concluding that Appellant does not use the subject property
exclusively for charitable purposes.

The BTA took the position that the primary use of the subject property is to provide
residential housing; and therefore, it is not used exclusively for charitable purposes. (Appx. 17).
The BTA unrcasonably and unlawfully relied on Philada Home Fund v. Bd. of Tax Appeals
(1966), 5 Ohio St.2d 135, and Cogswell Hall v. Kinney (1987), 30 Ohio St.3d 43, in concluding
that Appellant does not use the subject property exclusively for charitable purposes. Appellant’s
use of the subject property is factually distinguishable from those at issue in Philada Home Fund
and Cogswell Hall. Significantly, Appellant provides a wide range of services to the tenants of

the subject property. (Supp. 30, 33-34, 36). Moreover, Appellant operates the subject property

as part of its religious mission to help the needy and the community in general. (Supp. 31).

" In 1992, an amendment to 12 U.S.C. 1701q(a)(}) ¢liminated the word “handicapped” due to the passage of a
separate law that governed federal subsidies for housing for handicapped individuals. However, when Appellant
established the subject property, Scction 202 governed housing for both elderly or handicapped tenants.
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Therefore, Appellant’s use of the property not only provides a benefit to the tenants, but it also
provides a spiritual benefit to all those who help operate the subject property.

In Philada Home Fund, the taxpayer owned and operated a home for the aged and needy.
The property was rented out at fixed rates and a fund was used to subsidize the rent for tenants
who were unable to pay the full amount. Philada Home Fund, 5 Ohio St.2d 135. Apart from
housing, no other services were provided to the tenants. /d. This court held that the property
was not used exclusively for charitable purposes as required by R.C. 5709.12. Id In Cogswell
Hall, this court upheld their decision in Philada Home Fund by denying an exemption for
property operated as a home for women.

This case differs from Philada Home Fund and Cogswell Hall in two respects: 1. many
other services are provided to the tenants of the subject property; and 2. Appellant operates the
property as part of a religious mission to help the needy thereby providing a spiritual benefit to
those who assist with the operation of the property.

3. Considering the wide range of services that Appellant provides to the tenants of
the subject property, Appellant uses the property exclusively for charitable
purposes.

“Whether an institution renders sufficient services to people who are unable to afford them
to be considered as making charitable use of property must be determined on the totality of
circumstances ***” Bethesda Healthcare, Inc. v. Wilkins, (2004), 101 Ohio St.3d 420, 425. In
contrast to Philada Home Fund and Cogswell Hall, Appellant provides the tenants of the subject
property with a plethora of services.  Appellant not only assists the tenants with obtaining

services from other community organizations, but also directly provides the tenants with other

services, including bible studies, diabetes and blood pressure checks, and even simply someone
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to talk with. (Supp. 30, 33-34, 36). These services help ensure the residents can “live with
dignity and pride.” (Supp. 35). The BTA relied on Nat. Church Residences v. Lindley (1985), 18
Ohio St.3d 53, in finding that the services offered by Appellant are vicarious in nature and the
primary purpose of the subject property is for residential housing. (Appx. 14-16). In Nat.
Church Residences, the taxpayer operated a home for people who were elderly or disabled.
Although some tenants could receive HUD subsidies, residency was not restricted to low income
individuals. Id. The taxpayer also arranged for various community organizations such as Meals
on Wheels to provide services to their tenants. /d. This court reasoned that “any charitable
activities which occurred in the case at bar were provided by volunieer agents or benevolent
organizations, and not by appellant who simply contacted these persons or organizations for the
purpose of having them provide services for their residents. In the final analysis, appellants are
attempting to obtain a vicarious charitable exemption...” Id. at 58.

Similar to Nat. Church Residences, Appellant arranges for various community
organizations to provide services o its tenants. (Supp. 30). However, Appellant also directly
provides the tenants with many other services. (Supp. 30, 33-34, 36). For instance, Appellant
provides occasional meals, social activities, informational programs on health issues, bible
studies, and diabetes and blood pressure checks. (Supp. 30, 33-34, 36). Moreover, Appellant
provides additional services depending on the needs of each tenant. (Supp. 30). In contrast to
Nat. Church Residences, Appellant does not simply act as a middle man, connecting its residents
to other charitable organizations. Considering the wide range of charitable services that
Appellant provides to its tenants, it cannot be concluded that Appellant is “attempting to obtain a

vicarious charitable exemption.”
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The BTA also relied on Nat. Steelworkers v. Wilkens (January 20, 2009), BTA Nos.
2006-728, 729, unreported, appeals pending, in concluding that the services that Appellant offefs
are vicariously charitable in nature, (Appx. 14-16). While this court is not bound by the
decision in Nat. Steelworkers and the case is still pending on appeal, the facts of that case are still
distinguishable from the case at bar. In Nat. Steelworkers, the taxpayer sought an exemption
under R.C. 5709.12(B) for property that was used primarily as a center for elderly individuals,
although some disabled tenants were not elderly. A nonprofit organization, the Elderly Housing
Development and Operations Corporation (“EHDOC”), arranged the financing for the
construction of the subject property and oversaw the operations of the property. Id. EHDOC’s
mission is to “build, develop and manage quality service housing with support services in place
to keep people aging in place as long as possible.” Id. A service coordinator offered the
residents support services through other organizations such as Meals-on-Wheels. Id. The
service coordinator also “assisted tenants with personal finance issues, personal hygiene,
apartment maintenance, and arranging social activities,” Id.

Based on EHDOC’s mission statement, the primary purpose of the property in Nat.
Steelworkers was to serve as a “home for the aged,” although a few disabled residents were not
elderly. /d. By contrast, Appellant is not attempting to establish a *“home for the aged.” In fact,
the National Baptist Convention Housing Commission intentionally does not want to limit its
services to elderly residents, but “is committed to providing safe, comfortable and affordable
housing that will allow men and women to live with dignity and pride, in a place they can
proudly call home.” (Supp. 35). In Nat. Steelworkers, the BTA correctly asserted, “[a]fter the

General assembly has marked specific use of property for exemption and has established criteria
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therefor [sic], the function of the judicial branch is limited to interpreting and applying those
criteria.  *** [Tlo qualify its property for exemption from taxation, an institution which
characterizes itself as a public charity, but whose purpose is to provide a ‘home for the aged,’
must meet the criteria therefor [sic] adopted by the General Assembly.” Nat. Steelworkers v.
Witkens (January 20, 2009), BTA Nos. 2006-728, 729, unreported, appeals pending. However,
the General Assembly never adopted a specific exemption that governs Appellant’s actual and
intended use of the subject property. In contrast to Nat. Steelworkers, granting Appellant an
exemption under R.C. 5709.12 will not negate the purpose of R.C. 5701.13, which establishes an
exemption for homes for the aged. Accordingly, considering fhat Appellant never used or
intended to usc the subject property as a “home for the aged,” the factors set forth in R.C.
5701.13 have no effect in determining if the Appellant’s use of the subject property qualifies for
an exemption.

As Appellant is not limited to the criteria set forth in R.C. 5701.13, considering the totality
of the services that Appellant offers to its tenants, Appellant undoubtedly uses the subject
property “exclusively for charitable purposes” as required by R.C. 5709.12.

4. The fact that Appellant is a religious institution is relevant in determining
whether the subject property is used exclusively for charitable purposes since
Appellant’s religious mission provides a spiritual benefit to those involved with
operating the subject property.

The BTA refused to give any weight to the fact that Appellant is a religious institution,

noting “that it is the owner’s use that is in issue as it relates to an exemption under R.C.

5709.12(B).” {Appx. 15). Although the BTA was correct in asserting that the owner’s use 18 at

issue when determining if property is used exclusively for charitable purposes under R.C.
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5709.12(B), the BTA failed to analyze how Appellant’s religious mission affects its use of the
subject property. Appellant operates the property under its religious mission to help the less
fortunate. (Supp. 30-31). This religious mission is premised upon an interpretation of the New
Testament passage, “I was hungry, And you gave me something to eat. [ was thirsty. And you
gave me something to drink. T was a stranger. And you invited me in. | needed clothes. And
you gave them to me. 1 was sick. And you took care of me. I was in prison. And you came to
visit me.” Matthew 25:35-36 (New International Reader’s Version). Appellant and many other
Baptist organizations have interpreted this passage as imposing a duty upon Christians to help
those in need. (Supp. 30). Although the subject property is open to tenants of all religions, the
individuals involved in operating the subject property are all Baptists. (Supp. 29-31). These
individuals volunteer by adopting residents, providing them with a variety of services or even just
someone to talk with. (Supp. 30). They also provide a bible study, giving those involved with the
operation of the subject property an opportunity to help spread their Christian beliefs. (Supp. 30).
This evangelistic use of the subject property is undoubtedly a charitable one. See ITrue
Christianity Evangelism v. Zaino (2001), 91 Ohio St.3d 117. Accordingly, Appellant’s use of the
subject property not only provides many benefits to its tenants, but it also provides significant
spiritual benefits to those involved with the operation of the property by providing them with a
venue where they can spread the message of the Bible and pursue their religious mission to help
the needy.

5. Based on the totality of circumstances, Appellant uses the subject property
exclusively for charitable purposes as required by R.C. 5709.12(B).
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“Whether an institution renders sufficient services to people who are unable to afford them
to be considered as making charitable use of property must be determined on the totality of
circumstances ***.” Bethesda Healthcare, Inc. v. Wilkins (2004), 101 Ohio St.3d 420, 425.
Appellant uses the subject property to provide residential housing to low income tenants who are
either elderly or disabled in order to “allow men and women to live with dignity and pride, in a
place they can proudly call home.” (Supp. 35, 38). Unlike many other subsidized housing
facilities, Appellant directly provides its tenants with a wide range of services, including health
services, bible studies, social activities, and occasional meals. (Supp. 30, 33-34, 36). Appellant
also coordinates local organizations to provide services to the tenants. (Supp. 30). Moreover,
Appellant’s use of the property spiritually benefits those who help operate the property by
providing them with a venue where they can spread the message of the Bible and pursue their
religions mission to help the less fortunate. (Supp. 31). Based on the totality of the
circumstances, Appellant does far more than provide residential housing, but rather it uses the
subject property to provide substantial benefits to two distinct groups of people. Accordingly,

Appellant uses the property exclusively for charitable purposes as required by R.C. 5709.1 2(B).
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CONCLUSION

For the reasons set forth in Propositions of Law Nos. I through IV, Appellant respectfully
requests the Supreme Court of Ohio to reverse the unlawful and unreasonable decision of the
Board of Tax Appeals and remand the matter for issuance of an Order approving Appellant’s
application for real property exemption for tax year 2004. Appellant further requests remand so that
the Board may approve Appellant’s request for the remission of taxes and interest for tax years
2001, 2002, and 2003,

Respectfully submitted,

KAREN H. BAUERNSCHMIDT CO., LPA

Karen H. Bauemschmidt #0006774
Chatles J. Bauernschmidt #0004648
1370 West 6™ Street, Suite 200
Cleveland, Ohio 44113

(216) 556-8500

(216) 556-0942- fax

Attorneys for Appellant

NBC-USA Housing Inc.—Five,
dba Love Zion Manner
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Notice of Appeal

Appellant, NBC-USA Housing, Inc.-Five, d/b/a/ Love Zion Manor, hereby gives notice of its

appeal as of right, pursuant to R.C. §5717.04, to the Supreme Court of Ohio, from a Decision and Order of

the Board of Tax Appeals (the “Board”), journalized in Case No. 2006-N-1492 on April 21, 2009. A true

copy of the Decision and Order of the Board being appealed is attached hereto as Exhibit A and

incorporated herein by reference.

1)

2)

3)

4)

5)

6)

8)

9

Appellant complains of the following errors in the Decision and Order of the Board:

The Board acted unreasonably and unlawfully in concluding that Appellant did not seek exemption
under R.C. 5709.121.

The Board acted unreasonably and unlawfully in finding that Appellant does not use the subject
property exclusively for charitable purposes under R.C. §5709.12(B) or §5709.121.

The Board acted unreasonably and uniawfully in concluding Appellant was not making exclusive
charitable use of the subject property given that Appellant is a non-profit organization classified as
exempt from federal taxation under Section 501(c)(3) of the Internal Revenue Code.

The Board acted unreasonably and unlawfully in holding that Appellant’s use of the property is not
charitable given the Supreme Court of Ohio’s recent decision in Woda Ivy Glen Lid. Parmership v.
Fayette County Bd. of Rev., 121 Ohio St.3d 175 (2009) (stating legislation governing federally
subsidized housing is “plainly” for the “general welfare” (and, thus, charitable in nature)).

The. Board acted unreasonably and unlawfully in failing to find that Appellant is a religious
institution.

The Board acted unreasonably and unlawfully in concluding Appellant’s use is not charitable under
the definition espoused in Planned Parenthood Ass’n of Columbus, Inc. v. Tax-Comm’r, 5 Ohio
St.2d 117 (1966).

The Board acted unreasonably and unlawfully in failing to consider whether Applicant’s use is
charitable based on the totality of the circumstances.

The Board acted unreasonably and unlawfully in discounting evidence of the many services that, in
addition to affordable housing, are offered at the subject property.
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10) The Board acted unreaéonably and unlawfully in finding the additional services offered to residents
of the subject property are merely “vicariously charitable.”

11) The Board acted unreasonably and unlawfully in requiring “‘corroborating evidence, in the form of
documents showing ownership or costs borne by a church” to support Appellant’s witness’
testimony that the subject property is funded by a sponsoring church.

12) The Board acted unreasonably and unlawfully in finding that the services offered to residents are
not integral requirements for all residents as a condition for admission.

13) The Board’s decision is against the manifest weight of the evidence.

Appellant requests that the Court reverse the unreasonable and unlawful decision of the Board and
remand the matter for issuance of an Order approving Appellant’s application for real property exemption
for tax year 2004. Appellant further requests remand so that the Board may approve Appellant’s request

for the remission of taxes and interest for tax years 2001, 2002, and 2003.

Respectfully submitted,

&‘W@wﬁ

Karen H. Bauernschmidt, #3006774
Counsel of Record

Counsel for Appellant,
NBC-USA Housing, Inc.-Five,
d/b/a/ Love Zion Manor
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On October 5, 2006, appellant, NBC-USA Housing, Inc.-Five (dba) Love
Zion Manor, filed an appeal from a final determination of the Tax Commissioner, in

which the commissioner denied appellant’s application for real property exemption for

EXHIBIT A



b tax year 2004, The commissioner further denied appellant’s request for remission of
taxes and interest for tax years 2001, 2002, and 2003, and ordered that all penalties
charged through the date of the commissioner’s final determination be remitted.

In denying appellant’s application for real property tax exemption, the
commissioner made the following pertinent findings:

“Exemption is being considered pursuant to Ohio Revised
Code 5709.12, which provides that ‘[rleal and tangible
personal property belonging to institutions that is used
exclusively for charitable purposes shall be exempt from
taxation, ***’ In Highland Park Owners, Inc. v. Tracy
(1994), 71 Ohio St.3d 405, 406-407, the court held that ‘to
grant exemption under R.C. 5709.12, the arbiter must
determine that (1) the property belongs to an institution,
and (2) the property is being used exclusively for
charitable purposes.” (Emphasis added) The Ohio
Supreme Court has defined ‘chanty’ as ‘the attempt in
good faith, spirimally, physically, intellectually, socially
and economically to advance and benefit mankind in
general, or those in need of advancement and benefit in
particular, ***." Planned Parenthood Assn. v. Tax Commr.
(1966), 5 Ohio St.2d 117. Ohio courts use this definition
to determine whether a property is used exclusively for
charitable purposes.

“The record indicates that applicant is a mnonprofit
corporation. However, even though applicant may be a
charitable institution, the property is not used exclusively
for charitable purposes. The general rule in Ohio is that
residential property is not exempt from real property
taxation. Philada Home Fund v. Bd. of Tax Appeals
(1966), 5 Ohio St.2d 135. The syllabus of that case states:

“Real property owned by a nonprofit charitable corporation
the stated purpose of which is to secure and operate
resident apartments for aged and needy persons is not
exempt from taxation under section 5709.12, Revised
Code, even though it is shown that the rent intended to be
charged is at or below cost, and in no event to result in a
profit, and that it is expected that some persons unable to




pay the full rental will be assisted by subventions from
corporate funds.

“Id. at 135, 136.

“The court followed that rule in Cogswell Hall, Inc. v.
Kinney (1987), 30 Ohio St.3d 43. The appellant in that
case was a nonprofit corporation that funished low-cost
housing to 25 elderly women. The court held that the use
of the property was not exclusively for charitable purposes
and was not entitled to exemption under R.C. 5709.12.

“Because the subject proper