ORIGINAL

IN THE SUPREME COURT OF OHIO

. 09-1441

Sup. Ct. No.

State of Ohio,
Plaintiff Appsllee, Cfpp. Gt No LO0B<131 & L-0B<1312
Vs . COUAND L-08-1313

" ‘Ronald R. Smith, LN APPEAL FROM THE LUCAS GOUNTY COURT
Defendant Appellant DF APPEAL, SIXTH APPELLATE DISTRIGCT

B R R e R A A T E e
CUMEMORANDUM TN SUPPURT OF "JURISDICTION

R RS S EE R R R L EREE S LR LR MR R LY T PR X FHEEE ¥ L g R F R R R A F A L U

Ranald R Smith - Im# 586.014
- Lebanen Correctisnal Institution
'P.0. Box 56 - 37817 State Route 63

Lebanan, Ohie 45036-0056
- DEFENDANT-APPELLANT - IN PRO SE

:MidhaellJ;'Lmisei‘(Rég.'Na{ 0070117)
Assistant Prmmecﬂtihg'ﬂttmrney

Lucas Caunty Courthouse

EﬂD Adahs S5treaet

‘Teledo, Uhig 43624

COUNSEL For PLAINTIFF~APPELLEE -=- STATE OF gHIg

o ey

Al 102009

CLERK GF COURT
SUPREME COURT OF OHIO




TABLE OF CONTENTS

EXPLRNHTiDN OF WHY THIS CASE IS A CASE OF PUELIC”ﬁR GREAT GENERAL INTEREST AND

INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION ........ e erseereaeeaes 1
STATEMENT OF CASE AND FACTS ........ e eteiareeeeeenenanas craenen R 2

FIRST PROPOSITION DF LAW

THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT DENIED THE AFPELLANT'S REQUEST
T0 WITHDRAW HIS GUILTY PLEA, VIOLATIVE TO .THE APPELLANT'S FEDERAL DUE PROCESS

RIGHTS evvvevessuoansnennsonassananananes eeneacaas o eeenaranens R, 3.7

TABLE OF AUTHORITIES

State v. Xie (1992), 62 Ohis 5t.3d 5271 suvavrarees eseeermsnases s Ny 3
State v. Engles (1996), 74 Ohim 5t.3d 525, 660 N.E2d 450 ....... seecnaanenn &
Beck V. Matthews (1990), 53 Ohim 5t.3d 161 cuvvveveans eieeas Ceineeracrnes b
State v. Smith (1877), 40 Ohie 5t.3d 261 ..vvveevcaunroncanas . temmeas &
State v. Murphy, (6th Dist.} Ne. OT-07-041, 2008 Chis 2382 ........ trenaeas ]
State v. Griffin (2001), 141 Dhie App.3d 557 ceveeveeersssan asessaauun sese O
State v. Kletz 6th Dist. Ne. WD-04-079, 2005 Ohie 386h ....cieericvarnenens 5
Gtste v. Dellinger, G6th Dist. Ne. H-02-007, 2002 Ohia bEB2 L iii e sasaas 5
CONCLUSIDON voeoverascsesscosaannsnsnsnneansossnsasransnaanar +. Cearmsemarae vaan 7
CERTIFICATE OF SERVICE v evieveios sovancnrasnassnas stotiassssanansansrnss 7
APPENDIX

State v. Smith, L-08-1311, L 08 1312z L-D8-1313 . . . C e aeaeaens A-1



EXPLANATION OF WHY THIS CASE IS A CASE GF PUBLIC OR GREAT GENERAL

INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

The <rial court committed error as a matter of law in overruling the
e !

appellant*s motion to withdraw guilty plea when the uncontroverted evidence

showed the appellant did net knowingly and voluntarily enter his guilty plea.

A mmtiﬁﬁ'tu withdraw a plea of guilty or no centest may be made only hefore
sentence is imphsed or impesition of sentence is suspended; but to cerrect a
manifest injustice the court after sentence mway set aside judgement of

canviction and permit a defendant te withdraw his plea.

In the ééae at bar, the appellant moved te withdraw his plea before the
sentence was imposed, therefore, the court before the impessition of sentence, at
the very least should have coensidered allowing the appellant to withdraw his
‘guilty plea. Failure to liberally grant such a metien by a defendant is a

vielatien af due process of lauw.

Unlike a defendant whe waits until after the sentence is imposed, (i.e. one
who tests the waters), the appellant moved bafmr; the sentence was imposed.
Therefsre, there was no testing of the water. He moved tes withdraw becsuse he
had been misled by counsel, and his plea was oehbtained unknewingly and
inveluntarily, thus the court should have allowsd him te withdrau.

WHEREFORE, the Appellant helieve his case is a case af public er great general

interest and invelves a substantial censtitutienal questien.
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STATEMENT OF CASE AND FACTS:
A plea hesaring was cenducted en June 13th, 2008. At that time the Appesllant

entered tha fellewing pleas;

1,) Builty te Bill eof Infarmatien in case Ne. CRUB8-2352, charging the
Appellant with Aggravated Rebbery, a feleny af the first degree, with a
firearm specificatien that carries a three (3) year maﬁdatary censecutive

“sentance;

2.) Guilty ta Bill ef Infermatien in case Ne. CRO8-2353, charging the

Hpbéllant with Rebhery, a feleny af the secend degree;

3.) Guilty te the fellewing in case Ne. CROB-Z233Z: (A re-~indictment) Ceunt 1
te the lesser included affense of Rebbery, = feleny ®f thes secend degree,

and Ceunt 2 te Felanieus Assault, a feleny of the secand degree.

Prier t@ the sentencing date, sn August 1S5th, 2008, Appellant fTiled a Matien
tm Withdraw his guilty pleas., A hearing en the Appellant's motien was held en
August 20th, 2008, whersin the trial ceurt denied the Appellant's Metien to

Withdraw.

On the same day, the trial ceurt sentenced thes Appellant te the fallewing

terms of incarceration;

1.} In regards t@ Case Ne. CROB-2352, the Ceurt sentenced the Appellant te
nine (9) years, with the mandatery three (3) year censecutive perisd af

incarceratien impesed feor the firearm specificatlen;
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2.) In regards ts case Ne. CR08-2353, the Caurt sentenced the Appellant te

four (4) ysars and ran this canaa;utiyu ta case Ne. ERDB-ZSSZ;

3.) In regards te case Neo. CROB-2332, the Cpurt sentenced the Appellant te
might (B)years en bath ceunts te be ran csncurrént with sne anether but

censecutive tw case Na(s). CROB-2352 and CROB-2353;

4,} The Caurt granted Appellant 212 days ef jail time credit, time which he

had previsusly aserved.

A timely appeal ensued, and en the 30th day ef Juns, 2009, the Ceurt ef Appeal
affirmed the decisien of the lswer ceurt in refusing to allew the Appesllant te
withdraw his guilty plea. Pursuant te the Supreme Ceurt Rules &f Practice and
Procedurs, the Appellant has faerty five (45) days 1frmm the decisisn af the
appellate court te appeal the decisien. Appellant's has camplied with the Rules
af Practice and Precedure, and & timely appealrtm the decisien of the appellate
:-Dmurt new enNsues.

4 FIRST PROPOSITION OF LAW
THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT DENMIED THE APPELLANT'S REQUEST
TO WITHDRAW HIS GUILTY PLEA, VIOLATIVE OF THE-APPELLANT'S FEDERAL DUE PROCESS

RIGHTS

Ohis Eriminal Rulm 32.1 allews a2 criminal defendant tw move te® withdraw a
guilty plea befere sentence is impesed upen him. The case law in this area is
well settled that, a Mstien te Withdraw Guiltiy Plsa befdre sentencing sheuld be
freely and liberally granted'Staté'vq Xie (1992}, 62 0Ohim 5t. 3d 521, at H27. It
ia a well &;tablishcd‘mattmr sf law that in cériminal cases, a plea must be made

knewingly, intslligently, and veluntarily.

(3)



Furthermars, failure sn any ef thess paipts renders enfercement ef the plea
uncenstitutional uncder beth the tnited States and Obia Censtitution, Stata v.
Engle (1996), 74 Dhie =t.3d 525, at 527, 660 N.E.2d 450, at 451, Hamm?mf,
withdrasw is net an abseluts right. The tfial‘;murt must cenduct a haaring té
determine whether thare ls a reasenable and legitimate basie te request the

withdrawl ef the guilty plea. id.

The trisl caurt'a decisian r&gardlng the same is ravlwwud undar an abuse gf
‘dlscratlsn atandard An nhusm i dlacrutxsn ig mere than an errer in judgement
er a mistake of lauw, the tmrm cennetes the court's attitud& as arbitrary,
‘unreassnable or uncensciesnable. beck v. Metheuws (1990), 53 0OHis St. 3d 161,
1T69. Uneer Ohie law, Criminal Rule 32.1 préviﬂea thafw“fﬁﬁ"%rial'Eaurt'mﬂy set
agide a cenviction and alléw a defendant te withdraw his guilty plea, State v.

Smith (1977), 49 Ohie St.3d 261, 306 N.E.2d 1324.

Tn the case at ber the defendant meoved ta withdraw the plea bhefere the
impwsitien of sentence, thus, the standard fer review @f'thm'matiﬁn'ish't“an
Etring@nt a3 it weuld be after sentsnca is impesed. The Apprllant dees net have
‘te shaw & manifest miscarriage of justice incurred, ke simply has te give 2
reaseonable explanatisn as te why he wishes te withdraw his plea. A reasénable
'explaﬁmtiéh-csuld he anything Fram a'diangraamsnt:betmeﬁn the state and defense
gver the amsunt of time ts be recsmended by the state te the sentencing judge. at
. sentencing, up te Appellant's belief hz stands a good chance ef succeeding at
trial; Determining what cbhstitufa#ugéﬁd'réésmhlﬁﬁ at the discretion af the
' {ﬁriéi?ﬁéurt, and semetimes that discretian as tw what tanﬁtitufﬂﬁ gesd reasen is

'?néf“always mVﬁanJapplied in Ohie. Seme af these facters a céurt must cansidar,

prigr tw sentencing are as Tollsus;
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1.} Whether thé“ataﬁe will be prejudiced by the withdraw;
2,) The representatien affuerded the defendant by ceunsel;
3.) The extent af the Criminal rile 11 plea hearing;
“,) The extent ef the hearing sn é'mmtian't@’MitH§r§U;'”
5.) Whether the trial ceurt gave Tull and Fair censideratien te the metian;
6.) Whether the timing of the metisn was reasonable (which we must assume it
is, if the motien is made befers sentencing.);
7.} The reasens for the metian;
8}) ihether the defendant understaed the nature eof the charges and the
petential sentencing;
9.) Whether ths accused was perhaps net guilty er had & cemplete defense te

the charge.

See: State v. Murphy, 6th Dist. Nw. 0T-07-DL1, 2008 Ohie 2382, citing State v.

Griffin (2001), 141 Dhim App. 3d 551, at 554. See alswe; State v. kletz, Bth -

‘Dist. nm. WD-D4-079, 2005 Ohis 3B6L paragraph 15; State v. Dellinger, 6th Dist.

Nw. H-02-007, 2002 Dhie 4652.

In +the within matter, the Appellant meets most of the criterias when
considering whether er net the court abused its discretien when the Appellant

requested te withdraw bis guilty plea prier te sentencing.

Am indicated above, Appellant entered a guilty plea aen June 13th, 2008. It is
impsrtant te nete, when asked if Appellant understesd all the ramificatiens ef
entering the relevant pleas, it was nat the Appellant but Appellant's counsel
that answered, "VYes it is Judge." And I (Counsel) sheuld add, there has been a
flurry of negetiatisns teday, as the court of well aware..." (See: June 13£h,.

transcript at p. 11, L. &.)
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It was almest immedistely after the plea waes entered thet, the Appellant was
questianing the plea, guestiening ceunsel repressntatien sf him, By the 19th day
of August the Appellant had formally Tiled a motien te withdraw hls plea, and

requested lsave of the ceourt te pressnt grounds in suppsrt af that request.

Santancing was set far August 20th, 2008, On the same date, the trisl court

held & hsaring on Appellants Motisn to withdraw the guilty plea, which had besen
filed to previcus day. Appellent stands by the roasens stated in his matian, as
wall as ﬁhe argumsnte ceunasal affarad st the hearing iteelf, Thraughmut tha
entire plea hearing, as it reletsd to the flrserm specification, Appsllant
atated repeatedly thet he wes pever in ths pessesslsn ef a Pirmarm, end that he
ums never awere of every time his cedefendant pussessed « firmarm; (S0 Juns
13th, 2008 Tranecript at P, 26, L. 1, p. 28, L. 1; p. 28, L. 7; end p. 30, L.
13) As such the Appellant offereda complete defensa, that he did nst have the

“peguisite intent te cemmit any wf the alleged crimes.

Firet, Appellant stated thet he was innecent of the charges that were brotgbht
againat him, and he offered & cemplete defenss ln regerds to ths intent slement

of the crime which he pleaded gullty te cemmitting.

Second, the Appellant stated that he did not heve a true understanding of the
corcapt of complicity when he enterad the plea regarding the seme. This is
avidenced hy the above referenced psge and lire numbars, which pertain te
Appellant's responses to  the Court's guestisne regarding the firsarms
specifications. it lg impertant te nete that Appellant hes enly a ninth grade
aducetion. (Ses June 13, 2008 transcript p. 11, L. 20). considering his
education, it is plausible that the Appellant did net understand the

praceadings,
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Third, had the Court allowsd the Appellant te withdraw his gullty plea, the
State would net have besn prejudiced by such a withdrsw. As indicaeted by trial
caungel, the casos that the sppellent pled wers enly eight monthe old, aad the
Appallant weuld have been willing te walve the tima in regards te precsading
ferpard, had the metisn to withdrew been granted. (Spe. August 20th, 2000

transcript at p. 3, L. 15).

In sum, tba State weuld nat have besn prejudiced by Appellant's withdraw, thus
the timing of Appellient's metien was rsasenable. Mersever, the rsasans set farth
in the motlen wers factuslly true and accurate, the Appallent did nat understand
the true naturs af the vomplicity charge, which is compliceted at best to aven &
trained aettornsy. Lastly, the Appellant efferad a cemplete defense to the
charges, which make the circumstance of this casn asuch that the court would bave

hean abligeted censidsr the Appellant request te withdraw reassnable.
CONCLUSION
Fer all the feregeing reassns the Appellant praye this Court will grant him

the relisf that he smek, and grant him whatever wther relisf that this Ceurt

deems ta be juet sne apprepriate.

Respectfully azbmittad,

ge file Rénald Smith - imf S586-014

Rs:/ﬁlk Le.C.YT. -~ P00, Box 56

Lebanen, Dhip 45036-0054
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CERTIFICATE DF SERVICE

I, Ronald L. %mith, hareby certify that a true and cerrect cepy of the foregoling
has hoen forwarded via First Cless U 8 Mall to opposing counsel on this 7th day

- of Auguet, 2009.

Respeatfully submitted.

Ronald L Smith - im#586-914
co File ' Lebanon Cerrectional Institutian
RLS:/slk P.0 Box 56 --3781 State Route &3

Lebanon, ODhio 45034-~0088
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SINGER, J.

{1} Appellant, Ronald R. Smith, appeals the Lucas County Court of Common

Pleas decision on a motion to withdraw his guilty pleas, which was filed before

E-JOURNALIZED



sentencing. Because we conclude that the trial court committed no reversible error, we

affirm.

{§2} On June 16, 2008, appellant entered guilty pleas to the following charges:
(1) aggravated robbery with a firearm specification, a first degree felony; (2) two counts
of robbery, second degree felonies; and (3) one count of felonious assault, a second
degree felony. On August 7, 2008, he filed a motion to withdraw his guilty pleas.
Following a hearing, the trial court denied his motion and appellant now appeals setting
forth the following assignment of error:

{413} "The trial court abused its discretion when it denied appellant's request to
withdraw his plea."

{4 4} A presentence motion to withdraw a plea of guilty should be freely and
liberalty granted. State v. Xie (1992), 62 Ohio St.3d 521, 526. A defendant, however,
does not have an absolute right to withdraw a guilty plea prior to sentencing. There must
be a reasonable and legitimate basis for the withdrawal of the plea. Id. at paragraph one
of the syllabus. The decision to grant or deny a defendant's motion lies within the sound
discretion of the trial court. 1d. at paragraph two of the syllabus. Absent an abuse of
discretion, the decision of the trial court must be affirmed. Id. at 527. In order to find an
abuse of discretion, a reviewing court must find more than error; the reviewing court
"must find that the trial court's ruling was 'unreasonable, arbitrary or unconscionable."

1d., quoting State v. Adams (1980), 62 Ohio St.2d 151, 157, 404 N.E.2d 144,




{95} To determine whether a tria] court abused its discretion, we look to, inter
alia, "(1) whetﬁer the state will be prejudiced by withdrawal; (2) the representation
afforded to the defendant by counsel; (3) the extent of the Crim.R. 11 plea hearing;

(4) the extent of the hearing on the motion to withdraw; (5) whether the trial court gave
full and fair consideration to the motion; (6) whether the timing of the motion was
reasonable; (7) the reasons for the motion; (8) whether the defendant understood the
nature of the charges and potential sentences; and (9) whether the accused was perhaps
not guilty or had a complete defense to the charge.” State v. Dellinger, 6th Dist. No,
H-02-007, 2002-Ohio-4652, 4 18; quoting State v. Griffin (2001), 141 Ohio App.3d 551,
554, 2001-Ohio-3203.

{6} Appellant contends that he wanted to withdraw his guilty pleas because he
is innocent of all of the charges. Appellant also contends that he wanted to withdraw his
guilty pleas because he did not fully understand the nature of complicity as it pertained to
the firearm specification. The state maintains that appellant wanted to withdraw his pleas
only after his co-defendant was sentenced to prison for 41 years for similar crimes.

| {97} Under Crim.R. 11(C), a trial court is required to determine whether an
offender's plea of guilty is knowing, intelligent, and voluntary, Stafe v. Engle (1996), 74
Ohio St.3d 525, 526. The record of this case discloses that on June 13, 2008, the trial
court conducted a full Crim.R. 11 hearing before accepting appellant's guilty plea.
Appellant stated that he understood the nature of the charges against him and the possible

sentences. He stated that he understood the language that the court was using and that his




mind was clear. Appellant told the court he was entering the pleas of his own free will.
He then admitted to the charges and described the incidents leading up to his charges.
With regards to the gun specification, he admitted he knew his co-defendant had a gun,
Throughout the colioquy; appellant repeatedly responded that he understood the trial
court's explanations and that he was not impaired or unduly pressured. Consequently, we
find that appellant has failed to establish a reasonable and legitimate basis for granting his
motion to withdraw his plea. Finding no abuse of discretion, appe]lant's sole assignment
of error is found not well-taken.

{18} On consideration whereof, the judgment of the Lucas County Court of
Common Pleas is affirmed. Appellant is ordered to pay the costs of this appeal pursuant

to App.R. 24.

JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4.




Peter M, Handwork, J.

Arlene Singer, J.

Thomas J. Osowik, J.

CONCUR.

State v, Smith

C.A. Nos, L-08-1311
L-08-1312
L-08-1313

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
htip://www sconet.state.oh.us/rod/newpdf/?source=6.
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