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NOW COME Appellants pursuant to SCt. R. II, Section 2(A)(3)(a), SCt. XIV(A) and

R.C. 2727.05 and respectfully requests a Stay of Execution of the Ninth District Court of

Appeals August 11, 2009 Decision denying Appellants a stay of execution and a request for

injunction to maintain the status quo between the parties pending the outcome of Plaintiffs

Appeal to the Ninth District Court of Appeals from the Summit County Court of Common Pleas

July 31, 2009 Decision and Opinion dismissing Plaintiffs complaint for Injunctive, Declaratory

and other relief.

The next set of bids for the construction of the New Barberton Middle Project

("Project"), which are challenged in this action, were opened on August 11, 2009, with award of

construction work estimated to be approximately Thirty Million Dollars ($30,000,000) to follow

shortly thereafter. Specifically, Plaintiffs request an injunction restraining the Defendants, the

Barberton Board of Education ("Board") and the Ohio School Facilities Commission ("OSFC")

their agents, servants, employees, architects and attorneys, and all persons in active concert and

participation with them from in any manner:

(1) Accepting any bids, awarding any contracts or executing any contracts for the

construction of the New Barberton Middle School Project ("Project"), such bids having

been opened and read by Defendants on August 11, 2009, which contain a clause

requiring compliance with Chapter 4115 of the Ohio Revised Code or that requires

bidders to otherwise pay prevailing wages for work performed on the Project;

(2) Permitting any bidder to perform any work pursuant to any contract on the Project that

contains a provision requiring compliance with Chapter 4115 of the Ohio Revised Code



or that requires successful bidders or their subcontractors on the Project to pay prevailing

wages;

(3) Allowing any work to commence, continue to be performed on the Project under any

contract that contains a prevailing wage requirement or that requires any contractor

working the Project to pay prevailing wages or to comply with any provision of Chapter

4115 of the Ohio Revised Code; and

(4) Expending any taxpayer monies on the Project for a contract that requires bidders to pay

prevailing wages or otherwise require compliance with the provisions of Chapter 4115.

The facts and reasoning in support of this Motion are fully set forth in the Memorandum

in Support, which is attached hereto and incorporated herein, along with a Memorandum

regarding the amount of the bond, if any, to be required by the Court.

Respectfnlly submitted,

Alan G. Ross, Esq. (0011478)
(COUNSEL OF RECORD)
Nick A. Nykulak, Esq. (0075961)
Ross, Brittain & Schonberg Co., L.P.A.
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

This action is a case of first impression which involves a question of statutory

interpretation as to whether the Board or the OSFC have statutory authority to require

compliance with Ohio's Prevailing Wage Law on school construction projects in the State of

Ohio when such construction projects have been removed from the application of Ohio's

Prevailing Wage Law, R.C. 4115.03 to R.C. 4115.16, by the Ohio Legislature by virtue of the

express language of R.C. 4115.04(B)(3). It is Plaintiffs/Appellants position that the Legislature

removed such projects from the application of prevailing wage laws in order to save on the costs

of school construction and therefore, the Board and the OSFC are now prohibited, and otherwise

have no express or implied grant of authority or discretion to apply Chapter 4115 to such

projects. The Ohio Supreme Court case law regarding the implied or express authority of the

OSFC and the Board to apply such a requirement against the express intent of the Legislature, as

well as the express statutory language of R.C. 4115.04(B)(3) and (B)(4) support

Plaintiffs/Appellants arguments presented in this case.

II. RELEVANT FACTS

A. The Parties

Plaintiffs, Dan Villers ("Villers") and Jason Antill ("Antill"), are taxpayers of the City of

Barberton and Summit County, Ohio. (ACV at ¶5).1 Villers owns a home and resides at 1167

Shannon Avenue, Barberton, Ohio 44203, and Antill owns a home and resides at 1288 Valley

Avenue, Barberton, Ohio 44203. Id.

^ The following abbreviations are used throughout this Brief. "VC" for the Verified Complaint,
attached hereto as Exhibit "D;" "AVC" for the Amended Verified Complaint, attached hereto as
Exhibit "G;" and "SAVC" for the Second Amended Verified Complaint, attached hereto as
Exhibit "M."
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Plaintiff, Fechko is an Ohio corporation and a construction company doing business in

the State of Ohio that received bid specifications for the Project and subniitted a bid to obtain the

contract for the Project. The contractor's place of business is located at 865 West Liberty Street,

Medina County, Ohio. (AVC at ¶6).

Plaintiff ABC is a non-profit corporation organized under the laws of the State of Ohio

located at 9255 Market Place West in Broadview Heights, Ohio. (AVC at ¶7). ABC is a local

chapter of Associated Builders and Contractors, Inc., which is a national trade association

consisting of over twenty-five thousand Merit Shop construction industry associates and

contractors. Id. The objective of ABC and its members is to provide high quality, low cost, and

timely construction work which benefits businesses, consumers and taxpayers. (AVC at ¶8).

The Northern Ohio Chapter of ABC represents over three hundred and fifty Merit Shop

associate members and construction contractors, including contractors located in Summit County

and contractors employing residents of Summit County and the City of Barberton. (AVC at ¶9).

Plaintiff ABC has associational standing to bring this action as a representative of its members

who bid on the Project and/or who intend to bid on the Project(s) Plaintiffs claim are excluded

from prevailing wage laws under R.C. 4115.04(B)(3) and would otherwise have standing to sue

in their own right. (AVC at ¶10; Ross Aff. ¶6). Plaintiff Fechko, which bid on the Project, is a

member of the Northem Ohio Chapter of ABC. Id. ABC's associational standing is established

as it represents members that would otherwise have standing to sue in their own right, the

interests ABC seeks to protect are related to the trade association's purpose, and neither the

claims asserted, nor the relief requested, requires the participation of individual members in this

lawsuit. Id.
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ABC filed this action on behalf of its individual member contractors who have been and

will continue to be injured by the loss of business opportunities resulting from the Board's and

the OSFC's unlawful imposition of Chapter 4115 prevailing wage requirement imposed by the

Board and OSFC Resolutions, which were included in the bid specifications and requirements

for the Project, Plaintiffs assert "do not apply to" the Project under R.C. 4115.04(B)(3). Id.

ABC members submitted bids on August 11, 2009 on the remainder of the contracts for the

Project. (Exhibit "B" Ross Aff. ¶6).

Defendant Board is located in Barberton, Ohio and is a board of education organized

under the Laws of the State of Ohio, pursuant to R.C. 3313.01 et seq. (AVC at ¶11).

Defendant OSFC was created by Senate Bill 102 to administer financial assistance to

school districts for the acquisition or construction of classroom facilities in accordance with

sections 3318.01 to 3318.33 of the Revised Code and is a body corporate and politic capable of

being sued pursuant to R.C. 3318.30. (AVC at ¶12).

Defendant Mr. Excavator is a construction contractor and Ohio Corporation who was

awarded the contract for the ESP contract on the Project. (AVC at ¶13).

B. The Proiect

In March of 2008, Barberton Taxpayers voted and passed a 5.2 mill levy to fund various

school construction projects totaling approximately Seventy-Two Million Dollars in the City of

Barberton, including the Project at issue, the Thirty Million Dollar New Barberton Middle

School Project. (AVC at ¶18, SAVC at ¶29). At least 40% of the construction costs for the

Project are being paid for by the 5.2 niill levy passed by Barberton Taxpayers. Id. The remaining

60% of the construction costs for the Project are being funded by taxpayer monies received from
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the OSFC, a state agency created by the 122°d Ohio General Assembly to fund school

construction projects. (AVC at ¶19).

The Project at issue is a public improvement undertaken by, or under contract with, the

Board. (AVC at ¶17). The Board and the OSFC are co-owners of the construction Project

during the design and construction phases of the Project. (AVC at ¶16). The Project is subject

to Ohio's competitive bidding laws and R.C. 3313.46(A)(6). (AVC at ¶35).

On October 21, 2008, after the Resolution was passed by Barberton Taxpayers, the Board

passed a Resolution requiring that all work on the Project be subject to the requirements of

Ohio's Prevailing Wage Law ("PW requirement"). (See SAVC at ¶15, Exhibit "M" and Exhibit

"A" attached to the SAVC). The Barberton Taxpayers were not informed of this PW

requirement when 5.2 mill levy was passed.

The Board adopted this PW requirement based on the Resolution enacted by the OSFC

which "permits" boards of education that receive OSFC funding the option to "elect" to apply

Chapter 4115 provisions to a school construction project. (See Exhibit "C" attached hereto, see

also, AVC, Exhibit "G" and Exhibit "D" attached thereto). The solicitation for bids for the ESP

contract for the Project included an unlawful requirement stating "PREVAILING WAGE

RATES APPLY; BIDDERS SHALL COMPLY WITH CHAPTER 4115 OF TI-IE OHIO

REVISED CODE." (AVC at ¶15 and ¶20) (See also, AVC and Exhibit "B" attached thereto).

Prior to commencing any litigation, the Northern Ohio Chapter of Associated Builders &

Contractors, Inc., ("ABC") on behalf of its members (including Fechko Excavating) and the

Plaintiff taxpayers, directed corresporidence to the Law Director for the City of Barberton, as

well as to the Board's outside legal counsel dated March 5, 2009 and March 23, 2009, asserting

that the imposition of the PW requirement was in violation of the law and that unless action was
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taken to remove the PW requirement, injunctive and declaratory relief would be sought. (See ¶3

of both the VC and AVC and Exhibit "A" attached thereto). Neither the Law Director, the Board

or its legal counsel ever responded to Plaintiffs' March 5 or March 23, 2009 correspondence.

The sealed bids for the ESP were submitted to the Treasurer of the Board on March 25,

2009 and opened and read immediately thereafter. (AVC at ¶22). On or about April 1, 2009,

the Board held a special session in which it awarded the contract for the ESP to Mr. Excavator,

the purported low bidder for the contract. (AVC at ¶34).

On Friday, April 3, 2009, Plaintiffs ABC, Fechko and Barberton Taxpayers Dan Villers

and Jason Antill filed a Verified Complaint against the Board seeking a preliminary and

permanent injunction and a declaratory judgment because the Board had included the unlawful

PW requirement for the ESP phase of the Project. (VC at ¶1). In their Verified Complaint,

Plaintiffs claimed, inter alia, the Board had abused its discretion, exceeded its authority when the

Board required bidders for the Project to comply with the provisions of Chapter 4115, or

otherwise mandate the payment of prevailing wages in the bid specifications and contract

documents for the Project in violation of both R.C. 4115.04(B)(3) and R.C. 3313.46(A)(6).

(AVC at ¶¶'s 2, 3, 37 and 65).

C. The Procedure and Outcome in the Courts Below

The case was assigned to a Magistrate. A hearing was held with the Magistrate in

chambers on April 3, 2009, at which time Plaintiffs Motion for a Temporary Restraining Order

was verbally denied by the Magistrate. At that time, Plaintiffs explained to the Magistrate that

this was a case of first impression regarding whether a board of education could lawfully impose

a PW requirement on a school project. Plaintiffs filed a Motion for Expedited Discovery and

that too was verbally denied. An order denying Plaintiffs Motion for Temporary Restraining
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Order or Motion for Expedited Discovery was never issued. The Magistrate instead set a

Preliminary Injunction hearing for April 15, 2009.

On April 13, 2009, two days before the preliminary injunction hearing, the Board filed a

Motion to Dismiss this lawsuit alleging Plaintiffs failed to join an indispensable party to the

litigation, namely the OSFC. In order to ensure that the injunctive relief proceedings were not

further delayed, and rather than oppose the Board's Motion, Plaintiffs advised the parties and the

Magistrate that they would add the OSFC, and at the Magistrate's direction, also added Mr.

Excavator, as parties to this litigation.

On April 24, 2009, Plaintiffs filed its Amended Verified Complaint for Declaratory

Judgment and Other Relief and a Motion for Permanent Injunction against the Board, Mr.

Excavator and the OSFC, alleging additional claims for declaratory and injunctive relief against

the OSFC regarding its July 26, 2007 Resolution 07-98 permitting school boards to "elect" to

apply a Chapter 4115 PW requirement to school construction projects to which Chapter 4115

"do[es] not apply to." (See AVC).

On May 7, 2009, the Magistrate held a pretrial hearing with all Defendants setting a

discovery cut-off date of July 6, 2009 and a trial date of August 10, 2009. Plaintiffs objected on

the record to this extraordinary three month delay for it to obtain a preliminary injunction

hearing. Plaintiffs' objection was overruled by the Magistrate. During the hearing, the Board

and the OSFC indicated their intent to file a Motion to Dismiss the Amended Verified Compliant

before filing an answer in this case alleging Plaintiffs failed to state a claim upon which relief

can be granted, and further claiming that all Plaintiffs lacked standing to bring this case. No

Defendant has filed an answer. At first, the Magistrate permitted Plaintiffs to conduct some

limited discovery. Later, the Magistrate stayed all discovery, depriving Plaintiffs of the
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opportunity to take the scheduled depositions of OSFC Executive Director Michael Shoemaker,

and Robert Kennedy, Superintendent of the Ohio Department of Commerce, Division of Labor

& Worker Safety, the person responsible for administering and enforcing Ohio's Prevailing

Wage Law.

It took until June 22, 2009 for Plaintiffs to get Defendants to produce witnesses, at which

time Plaintiffs deposed Mark Moore of FMD Architects, Gavin Smith of R.L. Bowen and

Associates, Dennis Liddle the Board's current President, Deanne McQuaide the Board's Vice

President and Tom Hamden, the Board's Owners Representative. The depositions of Dennis

Liddle and Deanne McQuaide revealed that the Board intended its October 21, 2008 Resolution

to mandate compliance with Chapter 4115 for each and every construction contract for the

Projeot, not just ESP contract awarded to Mr. Excavator. (SAVC at ¶30, See also Exhibit "P"

McQuaide Depo. at 9-10; and Exhibit "0" Liddle Depo. at p. 13-14 attached hereto). This was

part of the subject matter of the Second Amended Verified Complaint. Id. Defendant Board's

attorney had repeatedly made representations to Plaintiffs throughout this lawsuit that the Board

remained "undecided" that a PW requirement would apply to any other contract for the Project.

(SAVC at ¶29).

Furthermore, the Board President and Vice President testified in depositions that the

Board "exercised its discretion" and adopted the prevailing wage requirement on the Project to

solely please their union blue collar constituents, and according to the Vice President of the

Board, to ensure that "Mexicans" she believed to be employed by non-union contractors did not

perform work on the Project. (SAVC at ¶33, see also, Exhibit "P" McQuaide Depo. at 14, 18-19,

and Exhibit "0" Liddle Depo. at 18-19, and 41). The Board's stated reasons for electing to

impose prevailing wage requirements on the Project bear no reasonable relation to the R.C. 9.312
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contractor responsibility factors, the Board's own Bylaws and Policies for awarding contracts,

which mirror R.C. 9.312, and are direct evidence of unlawful discrimination, collusion and/or

favoritism. (SAVC ¶34).

In fact, the President and Vice President of the Board testified that the PW requirement

applied to the Project was NOT a factor used to determine if a bidder was "responsible" bidder

pursuant to R.C. 9.312 for the Project. (SAVC at ¶34 and 35, see also, Exhibit "0" Liddle Depo.

at 20, and 28-29; Exhibit "P" McQuaide Dep. at p. 16-18). As further evidence that paying

prevailing wages is not a "responsibility" factor, the Board President and Vice President testified

that the requirement to comply with Chapter 4115 or pay prevailing wages was not applied to

any other construction projects currently being undertaken or recently completed by the Board

including, but not limited to, the Norton Homes Demolition project, demolition of the

Natatorium/ Fitness Center, construction of the Sharkey Stadium and Field House project, the

High School Roofmg Repair project and the High School Circulation project. (SAVC at ¶36, see

also, Exhibit "P" McQuaide Depo. at 42-46; Exhibit "0" Liddle Dep. at 11-13).

In view of the testimony obtained at the depositions, on July 6, 2009, immediately after

the stenographer provided Plaintiffs with the deposition transcripts, Plaintiffs requested leave

from the trial court to file a Second Amended Verified Complaint to accurately reflect the facts

of this case and add additional claims. Plaintiffs argued that contrary to repeated representations

by the Board and its counsel in the litigation that the Board remained "undecided" on whether a

PW requirement would apply to remainder of the work on the Project, the PW requirement in

fact was intended all along by the Board to apply to the entire Project by way of the October 21,

2008 Resolution. (SAVC at ¶30, Exhibit "P" McQuaide Depo. at 9-10; Exhibit "0" Liddle

Depo. at p. 13-14). Plaintiffs argued that this newly discovered fact mooted the Defendants'
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Motions to Dismiss, as they had been presented to the trial court, since the Motion were limited

to one small phase of the Project.

On July 7, 2009, and while Defendants Motions to Dismiss and Plaintiffs Motion for

Leave to Amended its Complaint were pending before the trial court, the Board issued another

advertisement to receive sealed bids for remaining construction contracts for the Project. (See

Exhibit "B" Ross Aff. ¶2, and Exhibit "A" attached thereto). The advertisement for bids and the

specifications for the Project issued by the Board and the OSFC, again, require all contractors

submitting bids on the Project to pay prevailing wages for all work performed on the Project

(Ross Aff. at ¶3). The sealed bids subniitted by contractors for the Project were opened and read

by the Board on August 11, 2009. (Exhibit "B" Ross Aff. ¶4). To date, no other construction

contract for the Project containing an unlawful prevailing wage requirement, except for the ESP

contract, have been awarded by the Board and/or the OSFC. (Exhibit "B"Ross Aff. ¶5).

On July 31, 2009, the trial court issued a decision holding that none of the Plaintiffs had

standing to assert claims in this case against the Board and the OSFC, held that Plaintiffs claims

lacked merit and also denied Plaintiffs Motion for Leave to file the Second Amended Verified

Complaint. In denying Plaintiffs leave to amend its complaint, the trial court completely ignored

material facts obtained from the depositions and also ignored the fact that the filing of the

Second Amended Complaint substantially altered Plaintiffs' claims and reasserted the standing

of Plaintiffs to bring this case.

On August 5, 2009, Plaintiffs filed a Notice of Appeal with the Ninth District Court of

Appeals and also filed an App. R. 7 and Civ. R. 62(D) Motion for Stay of Execution and Request

for Injunction. On August 6, 2009, the Court of Appeals denied Plaintiffs/Appellants Motion for

Stay because it was not requested first in the trial court, although Plaintiffs/Appellants complied
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with the requirements of App. R. 7,2 providing the Court with an explanation as to why the filing

of a Motion to Stay with the trial court would have been impractical. On August 11, 2009, after

receiving response briefs from the Defendant/Appellees the Court of Appeals issued an order

denying Plaintiffs/Appellants request for injunctive relief. (Exhibit "R"). This instant appeal

from the Appellate Court's denial of a stay and injunctive relief followed.

For the reasons set forth below, Barberton Taxpayers will suffer, and continue to suffer,

immediate substantial and irreparable harm if other contracts for the Project are let for bid and

awarded containing the unlawful PW requirement, thereby undermining the General Assembly's

intent to "reduce costs" of school construction (Exhibit "B," Ross Aff. Exhibit "B-2," November

16, 1998 Memo from OSFC Executive Director to school superintendents). Fechko and other

members of ABC that intend to bid or who have bid on other contracts for the Project will also

suffer irreparable harm since there is no remedy at law, but only injunctive and declaratory relief

to remove the unlawful PW requirement.

Plaintiffs are entitled to a stay of execution and an injunction against the Board and the

OSFC restraining the same from mandating compliance with any provision of Chapter 4115 et.

seq., or otherwise requiring bidders to pay prevailing wages for work performed on the Project in

order to maintain the status quo of the parties pending appeal. Plaintiffs/Appellants will be

2 Plaintiffs/Appellants argued under the standards of App. R. 7 that the un.founded animosity
toward Plaintiffs as evidenced by the trial courts decision, especially Fechko, make application
to the trial court for an injunction and stay impractical. Further, the magistrate/trial court denied
the Plaintiffs Motion for Temporary without ever reading the Motion or Brief submitted and
failed, and refused to enter an order denying the TRO, and refused to afford Plaintiffs a
preliminary injunction hearing. Finding that all Plaintiffs lack standing to bring this action, and
further, holding that Plaintiffs assertions are "tortured or unreasonable" is clear evidence that a
motion in the trial court requesting a stay and injunctive relief would be impractical and futile.
Moreover, the trial court's joumal entry/decision not only dismissed Plaintiffs action entirely,
but, the trial court even refused to allow Plaintiffs leave to file a Second Amended Verified
Complaint based on newly discovered evidence.
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irreparably harmed and have no other adequate remedy at law to challenge the Board or OSFC's

unlawful, arbitrary and capricious actions pending their appeal on the merits to the Ninth District

Court of Appeals.

III. LAW AND ARGUMENT

A. The Reauirements for ObtaininE the Stay and Iniunctive Relief Reguested

Civ. R. 62 (D), SCt. R. II (A)(3)(a), SCt. R. XIV(A), and R.C. 2727.05 permit this Court

to issue an injunction or a stay of execution to preserve the status quo between the parties

pending the resolution of Plaintiffs/Appellants appeal. Civ. R. 62 (D) provides:

The provisions in this rule do not limit any power of an appellate court or of a
judge or justice thereof to stay proceedings during the pendency of an appeal or to
suspend, modify, restore, or grant an injunction during the pendency of an appeal
or to make any order appropriate to preserve the status quo or the effectiveness of
the judgment subsequently to be entered.

Likewise, R.C. 2727.05 provides in part that "...Upon like proof, an injunction also may be

allowed by the supreme court or court of appeals, or by a judge of either, as a temporary remedy,

during the pendency of a case on appeal in such courts"

These rules are designed to maintain the status quo between the parties pending

resolution of the issues decided by the trial court on appeal. See Novak v. Avon Lake Bd. Of Ed.,

9th Dist. No. 01CA007835, 2001 Ohio 1880; Board of Educ. v. Dayton Educ. Ass'n, 80 Ohio

App. 3d 758, 761-762 (Ohio Ct. App., Montgomery County 1992). Injunctive relief available in

the court of appeals may be conditioned upon the filing of a bond or other appropriate security in

the trial court. App. R. 7(B).

11



Requesting an injunction and stay of execution pursuant to these rules ensures that in

cases involving a construction project, these cases are not rendered moot on appeal.3 See

Neighbors for Responsible Land Use v. Akron, 9th Dist. No. 23191, 2006 Ohio 6966 (Akron

approved the building of bus terminal; neighbor appealed, but did not seek stay; appeal moot

because construction completed); See also, Schuster v. City of Avon Lake, 9th Dist. No.

03CA008271, 2003 Ohio 6587, at P8.; State ex rel. Wenger Corp. v. The Univ. ofAkron (July 8,

1976), 9th Dist. No. 8078, 1976 Ohio App. LEXIS 6147; and Monarch Consir. Co. v. Ohio

School Facilities Comm., 118 Ohio Misc. 2d 296, 2002 -Ohio- 2957, 771 N.E.2d 941, 167 Ed.

Law Rep. 383 (C.P. 2002).

hi determining whether to grant a stay of an injunction pending appeal, the Court generally

considers four factors:

(1) Has the petitioner made a strong showing that it is likely to prevail on the
merits of its appeal?

(2) Has the petitioner shown that without such relief, it will be irreparably
injured?

(3) Would the issuance of a stay substantially harm other parties interested in the
proceedings?

(4) Where does the public interest lie?

See International Diamond Exchange Jewelers, Inc. v. U.S. Diamond & Gold Jewelers, Inc., 70

Ohio App. 3d 667, 591 N.E.2d 881 (2d Dist. Montgomery County 1991); Bob Krihwan Pontiac-

GMC Truck, Inc. v. GMC, 141 Ohio App. 3d 777, 783 (Ohio Ct. App., Franklin County 2001).

In this case, Plaintiffs/Appellants satisfy all four factors for injunctive relief.

3 The mootness doctrine contains two recognized exceptions. First, a case is not moot if the
issues are capable of repetition, yet evading review. In re Suspension of Huffer ( 1989), 47 Ohio
St. 3d 12, 546 N.E.2d 1308. Second, a court may address a moot issue if the case involves a
matter of great public or general interest. Id. This case presents a matter of great public and
general interest.
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B. Appellants have a Stron¢ Likelihood of Success on the Merits of the Appeal.

Plaintiffs/Appellants submit that the trial court's July 31, 2009 Decision and Order

("Opinion") dismissing this action contains a multitude of errors of law and fact and the Ninth

District Court of Appeals Decision denying the Plaintiffs Motion for Stay of Execution and

Request for Injunctive Relief should be reversed. The trial court misconstrued the applicable

Civ. R. 12(B)(6) and 12(B)(1) standards of review, ignored or misrepresented the verified

allegations of the Amended Verified Complaint, entered fmdings of fact and drew adverse

inferences against the Plaintiffs beyond what was alleged in any of the pleadings. Further, both

the trial court and appellate court erred in denying Plaintiffs/Appellants the injunctive relief

requested in light of the meaning and proper application of R.C. 4115.04(B)(3) to the facts of

this case. As such, Plaintiffs/Appellants likelihood of success on the merits are great and an

injunction should issue in this case to maintain the status quo between the parties pending this

appeal.

1. The Trial Court Erred by Holding that None of the Plaintiffs had
Standing to Assert Claims against the Board and OSFC.

a. Fechko has Standing.

First, throughout this Brief it is critical to note that when a trial court considers a Motion

to Disniiss, it is ". . . required to take all the allegations in the complaint as true and draw all

reasonable inferences in favor of the non-moving party" and may not dismiss a complaint unless

it is shown that "no set of facts would entitle it [PlaintiffJ to relie£" (Exhibit "Q" Opinion,

p. 11-12). The trial court's July 31, 2009 decision utterly failed to adhere to any aspect of this

core principle of jurisprudence. The trial court improperly held:

A farther review of these matters establishes that at no point can it be disputed
that an^of the bidders for the excavation portion of the Project, which includes
Mr. Excavator and Fechko, ever offered any objections to the bid languaQe or
otherwise offered aU com,plaint to objections to the bidding language requiring
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them to incorporate the prevailing wage law prior to the submission of their
respective bids.

(Opinion at 3, Emphasis Added).

However, if it was [the bid submitted by Fechko] in violation of the law, as
Fechko now argues, then Fechko willfully ignored that problem and knowingly
submitted its bid in violation of the law which included the prevailing wage
conditions.

This Court fmds it noteworthy that Fechko, when it submitted its bid, did not
object in any form to the Defendant's use of the prevailing wage law in the bid
specification, nor did Fechko offer any caveat or other contingency that if its bid
was accepted, it would then be able to decide not to pay its workers under the
prevailing wage law concept as set out by the aforementioned Revised Code and
as it had conunitted to do when it submitted its bid but could have the contract
less any requirement to abide by the prevailing wage law. Nor, in its response to
the Motions in this matter, Fechko never addressed the fact as to what it would do
if the Board would have awarded the contract for the excavation to Fechko when
it had in fact incorporated without the body of its bid the calculations as related to
the duty of complying with the prevailing wage law.

(Opinion at 4, emphasis added).

Directly contrary to these fmdings, ABC, Fechko and the Barberton Taxpayers Villers

and Antill did object and sent the Board and the Board's statutory and retained legal counsel

letters prior to the bid opening and before the Project was awarded informing the Board that their

actions in requiring bidders to "comply with Chapter 4115" for work on the Project was blatantly

illegal and constituted an abuse of discretion. (AVC at ¶3). These letters were sent on March 5,

2009 and March 23, 2009 prior to the bid openings and award. (VC at ¶3, AVC at ¶3 and See

Exhibit "A" attached to both complaints). The Plaintiffs also informed the Board that it would

take legal action against it if the bids for the ESP were opened and awarded. Id. The Board

never responded to any of the letters sent or to the objections made by Plaintiffs. (AVC at ¶4).

Moreover, when the letters were sent by Plaintiffs objecting to the PW requirements

imposed on the Project, Fechko could not have known if it was the lowest bidder for the Proiect,
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with or without the imposition of the unlawful PW requirement. Contrary to the trial court's

unsupported inferences, Fechko intended to challenge the bid award re arg dless. These facts

were clearly alleged in the Amended Verified Complaint and are evidenced by the letters sent to

the Board. Id.

Instead of accepting the facts of the pleadings as true, the trial court improperly drew

adverse inferences against Fechko, purely speculating that its motives were deceitful and illegal,

and without reference to any case law determined that Fechko's actions should constitute a

waiver of its right to challenge the bid opening and award, or further, Fechko should be now

"estopped" from asserting any claims in this action and somehow deprived of standing.

(Opinion at 6-8) 4 The trial court's adverse inferences drawn against Fechko are clear error

under the standard of review quoted above, since that standard requires the trial court to draw all

reasonable inferences in favor of Fechko.

It is well-settled that for a bidder to have standing to challenge a bid or any subsequent

award under Ohio law, that the bidder must have submitted a bid for the contract on the Project,

even if the conduct of the public authority causes the bid and any subsequent award to be void or

unlawful. See Ohio Contractors Association v. Bicking, ( 1994), 71 Ohio St. 3d 318, 643 N.E.2d

1088; State ex rel. Associated Builders & Contractors Cent. Ohio Chapter v. Jefferson County

Bd of Comm'rs (1995), 106 Ohio App. 3d 176, 182. In order to have standing to bring this

lawsuit, Fechko was required by law to submit a bid on a contract for the Project.

It is irrefutable that the Board, at anytime before or after the bid award, could have

rejected all bids submitted for the ESP contract for the Project and re-bid the work based upon

the letters sent by Plaintiffs objecting the to the Board's conduct in mandating compliance with

4 The trial court, as elsewhere, cites to no case law to support its waiver or estoppel findings.
Further, none of the Defendants raised waiver or estoppel in any of their briefs to the court.
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Chapter 4115 on the Project. Plaintiffs filed their lawsuit as soon as the Board decided to

proceed with the bid award over objections to Mr. Excavator. (The contract was entered into

with Mr. Excavator immediately after the filing of this case on Monday, April 6, 2009, see

Exhibit "G" and AVC Exhibit "C" attached thereto).

Furthermore, the Court's improper inference of what Fechko might have done if the bid

was awarded to it rather than W. Excavator is irrelevant and inappropriate conjecture, and

contrary to the trial court's obligations under Civ. R. 12(B)(6). The Court even goes so far as to

improperly infer that if the bid was awarded to Fechko, rather than to Mr. Excavator, Fechko

would have "...likely never raised the prevailing wage issue." (Exhibit "Q" Opinion at 4). The

trial court's tirade attacking Fechko's proper and just motives for participating in this lawsuit are

completely unwarranted, inappropriate and not supported by the facts of the Verified Complaint,

Amended Verified Complaint or by the letters Plaintiffs sent to the Board prior to the bid

opening.5 There is absolutely nothing in the pleadings to support the trial court's inappropriate

findings of deceitfiilness and wrongdoing on behalf of Fechko or to support the trial court's

assertions that its manufactured findings and conclusions would act to somehow "estop," or

otherwise constitute a "waiver" of Fechko's right to challenge the illegality of the bid

specifications and bid award.

Last, the trial court holds, contrary to the law and arguments made in Plaintiffs Briefs that

Fechko "...has not demonstrated under existing Obio law that as an unsuccessful and

5 The Magistrate in this case had an unfounded dislike and genuine bias for Fechko since this
case began. Other inappropriate and defamatory comments made in the trial court's decision
include, accusing Fechko of being "disingenuous," (Exhibit "Q" Opinion at 7), accusing Fechko
of making a "sniveling complainf' Id., assuming that Fechko brought this case with unlawful and
"alterior [sic]" motives, claiming its actions were "perfidious" and that Fechko had a "hidden
agenda" (Exhibit "Q" Opinion at 8). All of this was determined and inferred by the Magistrate
without any evidence in the record other than the complaints filed by Plaintiffs.
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disappointed bidder it is entitled to any monetary relief for damages that it incurred as a result of

preparing its bid and submitting the same" (Exhibit "Q" Opinion at 9), and later, "Fechko does

not assert any known legal injury under Ohio law as a result of its being an unsuccessful bidder."

(Opinion at 10, emphasis added). Plaintiffs' Brief cites to and explains the 10th District's

decision in Meccon, Inc. v. University ofAkron, 10d' Dist. App. No. 08AP-727, 2009 Ohio 1700,

which held an unsuccessful bidder on a public project was entitled to recover its bid costs. See

also, Cementech, Inc. v. City of Fairlawn, 109 Ohio St. 3d 475, 2006 Ohio 2991 (where the Ohio

Supreme Court held that an unsuccessful bidder was not entitled to lost profits, but did not

disturb the Appellate Court's award of bid costs to the unsuccessful bidder). Fechko's ability to

claim and/or recover its bid costs establishes damages and Fechko's standing regardless of

whether the ESP contract for the Project was conunenced or completed by Mr. Excavator.

Whether the Ninth District relied upon any of the trial court's inappropriate findings and

conclusions in denying Plaintiffs/Appellants injunctive relief is unknown. To the extent that it

may be concluded that the Ninth District did so, Plaintiffs/Appellants submit the same is error.

Fechko, an unsuccessful bidder has standing to assert claims in this case. In view of the

foregoing, Plaintiffs will likely succeed on appeal in establishing Fechko has standing to assert

its claims against the Board and OSFC.

b. ABC has Associational Standing.

The trial court next found that ABC lacked standing by holding:

It is first of all concluded that such Plaintiff has not been demonstrated to have
one of its members named in this case as a party Plaintiff. Nowhere in Plaintiff's
Amended Complaint of April 24, 2009 is there any assertion that Plaintiff Fechko
is a member of ABC.

(Opinion at 8, emphasis added).

The trial court later incorrectly states:
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I
A180 correctly pointed out by Mr. Excavator is that ABC is simply an association
without any valid assertion to make such a claim. ABC could only assert such
c^3 where it had a member and that such member would have standing in their
own riglrt to make a claim. This Court restates its conclusion that there is no
evidence that Fechko was ever a member of the trade association known as ABC
at all times material.

(Opinion at 11, emphasis added).

Directly contrary to the trial court's holding, Plaintiffs, at Paragraph 10 of all three

Verified Complaints, clearly allege that Fechko is a member of ABC who submitted a bid on the

L's]' Pro'ect and intends to bid on the Thirty Million Dollar phase of the Project. Furthermore,

A'J3c also alleged it represents other members who intend to submit bids on the remainder of the

°pntract for the Project. (AVC ¶Mj's 7-10, SAVC ¶¶'s 7-10). These allegations, which must be

taken as true, establish ABC's associational standing under Ohio Supreme Court precedent.

In Ohio Contractors Association v. Bicking, (1994), 71 Ohio St. 3d 318, 643 N.E.2d

1088, the Ohio Supreme Court lield an association has standing on behalf of its members when

"(a) its members would otherwise have standing to sue in their own right; (b) the interests it

case does not require ABC individual member participation; and (4) ABC and its me

ABC's goals as an association; (3) the declaratory judgment and injunctive relief claims in

(2) ensuring open, lawful, competitive and proper bidding for public projects is one or mann.

ABC's associational standing by asserting (1) Fechlco has standing and is as a member of

seeks to protect are gennane to the organization's purpose; and (c) neither the claim asserted nor

the relief requested requires the participation of individual members in the lawsuit." To have

standing, the association must establish that its members have suffered actual injury. Simon v. E.

Ken.tucky Welfare Rights Org. (1976), 426 U.S. 26, 40, 96 S.Ct. 1917, 1925, 48 L.Ed.2d 45

460-46. For Civ. R. 12 (B (1) purposes, all of the Verified Complaints clearly alleged th.

I.
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including Fechko, have suffered actual injuries, such as loss of business opportunities in this case

because the Board and OSFC's unlawful actions. (See Exhibits "D," "G" and "M," VC, AVC,

SAVC ¶¶'s 7 through 10). As such, Plaintiffs will likely succeed on appeal in establishing ABC

has associational standing to assert its claims against the Board and OSFC.

It is readily apparent that the trial court never read any of the verified complaints or

Plaintiffs' other pleadings, otherwise it should have accepted as true that Plaintiffs did object to

the Board about the PW requirement imposed on the Project prior to the bid opening, and it

would have held that Plaintiffs had advised the Board they would file suit if the PW requirement

was included in any contracts awarded for the Project and it would have found that Fechko was

an ABC member, thereby conferring standing on ABC.

Furthermore, Plaintiffs requested leave to file a Second Amended Complaint against the

Board and the OSFC to enjoin them from awarding additional contracts for the Project that other

ABC members have or intend to bid and that will contain the unlawful PW requirement. (See

SAVC Exhibit "M"). Bids were submitted to the Board by August 11, 2009. (Exhibit "B" Ross

Aff. at ¶4). This Second Amended Complaint clearly re-establishes ABC's standing to assert

their claims in this case. This fact, which should have resolved any doubt as to ABC was simply

ignored by the trial court. Again, to the extent the Ninth District relied upon the trial court's

erroneous findings or conclusions that ABC lacks standing in denying Plaintiffs/Appellants

Motion to Stay and Request for Injunctive Relief, the appellate court did so in error.

c. Barberton Taxpayers have Standing.

The trial court also erred in holding that Barberton Taxpayers Dan Villers and Jason

Antill lack standing to assert their claims in this case. To render this holding, the trial court

completely ignores Ohio Supreme Court precedent and other cases directly on point and instead
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chooses to rely on a Twelve District Court of Appeals decision, Brinkman v. Miami Univ., 2007-

Ohio-4372 (Ohio Ct. App., Butler County Aug. 27, 2007), which is completely inapposite to the

facts presented herein. The trial court improperly holds that because Antill and Villers have no

unique injury which is different than other taxpayers living in Barberton and are not participants

in any "special fund," nor do they have any equitable ownership in any such fund, therefore,

under Brinkman, these taxpayers lack standing to assert their clainis in this case. (Opinion at

10). The trial court's holding is clearly erroneous as it is contrary to holdings rendered by this

Court and by the Ohio Supreme Court.

Ohio Supreme Court precedent establishes the right of Villers and Antill to bring this

taxpayers action against the Board and the OSFC. See State ex rel. Masterson v. Ohio State

Racing Comm. (1954), 162 Ohio St. 366, 368, 123 N.E.2d 1; Racing Guild of Ohio v. Ohio State

Racing Comm. (1986), 28 Ohio St. 3d 317, 321, 503 N.E.2d 1025 6 See also Clay v. Harrison

Hills City School Dist. Bd of Educ. (1999), 102 Ohio Misc. 2d 13, 723 N.E.2d 1149 (finding that

taxpayers had standing to enjoin a school district); See also, Connors v. Ohio Dept. of

Transportation (10 th Dist. 1982), 8 Ohio App.3d 44, 455 N.E.2d 1331 (where the court held that

a contractors association, contractors and taxpayers had standing to bring an action against the

state with regard to public project bid).

Plaintiffs also directed the trial court's attention to the Seventh District decision in East

Liverpool City School Dist, ex rel Bonnell, v. East Liverpool Bd of Educ., 7th Dist. No. 05

CO 32, 2006 Ohio 3482, where it found that a taxpayer had standing to enjoin a school board and

the Ohio Schools Facilities Commission from constructing a school. Specifically, the court

6 Full a full discussion of these cases see Plaintiffs Brief in Opposition to Defendant Board and
OSFC Motions to Dismiss, pp. 37 to 43, see also Plaintiffs Brief in Opposition to Mr. Excavators
Motion to Dismiss at pp. 2 to 5.
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stated the following:

[Plaintiff s] Complaint states that he is a resident and taxpayer of the East
Liverpool City School District. This fact creates his special interest in the action
which is required to sustain a common law taxpayer cause of action.

Id. at ¶21.

Here, it was alleged that Taxpayers Villers and Antill are residents and freeholders of

Barberton. (Exhibit "G" AVC at ¶5). It is irrefutable that taxpayers Antill and Villers have

presumed standing when seeking to enjoin the award of a public contract in violation of state

law. See Connors, Supra. Furthermore, both paid into a "special fand" for the construction of

the Project, namely the 5.2 mill levy (and subsequent bond) paying for 40% of the Project's

construction costs and thus have standing. (AVC at ¶18). It is alleged that the Board's unlawful

actions in requiring the payment of prevailing wages for work on the Project are causing those

funds to be misused and misappropriated. Id. The increase in construction costs on the Project

caused by the unlawfiil imposition of prevailing wage will adversely affect their property values

and the additional property taxes they must pay. The more expensive the construction of the

Project is, the longer the levy will be in place.

As such, Plaintiffs will likely succeed on appeal, in that Plaintiff Taxpayers Villers and

Antill have standing to assert their claims against the Board and OSFC, and to the extent the

Ninth District relied upon the trial court's erroneous findings or conclusions that these taxpayers

lack standing when denying Plaintiffs/Appellants Motion to Stay and Request for Injunctive

Relief, the appellate court did so in error. Accordingly, all Plaintiffs have standing and the

merits may now be addressed.

2. The Trial Court Erred in Holding that Plaintiffs Failed to State a Claim
Upon Which Relief Can be Granted, as Did the Ninth District if its Denial
of Injunctive Relief was Entered on the Same Basis.
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In deciding that Plaintiffs; Amended Verified Complaint and Motion for Leave to File

Second Amended Verified complaint were without merit, the trial court continued to fail to

follow the standard for review utilized for Civ. R. 12(B)(6) motions to dismiss! hi rendering its

decision, the trial court simply rejected all of Plaintiffs arguments and concluded, without

citation to any case law, that "arguments by the Plaintiffs in regard to this can only be

accomplished by tortured and otherwise unreasonable logic." (Exhibit "Q" Opinion at 11). The

trial court's holding is simply contrary to the case law and facts applicable to this case.

In 1997, the Legislature passed Senate Bill 102 which prohibited the application of

Ohio's Prevailing Wage Law to construction projects undertaken by a board of education.

Chapter 4115 of the Ohio Revised Code contains Ohio's prevailing wage law. Section

4115.04(B) sets forth the list of projects to which "Section 4115.03 to 4115.16 of the Revised

Code do not apply to." Senate Bill 102 affirmatively added Section 4115.04(B)(3) to the types

of projects to which prevailing wage requirements "do not apply," stating:

Public improvements undertaken by, or under contract for, the board of education
of any school district or the governing board of any educational service center.

At the time of the passage of Senate Bill 102, the General Assembly also created the Ohio

School Facilities Commission to, among other things, oversee and fund school construction

projects. Shortly after the passage of this legislation, apparently school districts throughout Ohio

inquired of the OSFC concerning its position on the new legislation. In a November 16, 1998

Memorandum issued to all school district superintendents from the OSFC's Executive Director,

he states as follows:

7 For purposes of the Stay and Injunction applied for herein, Plaintiffs submit that the set of facts
set forth in the verified complaints, the deposition testimony and documentary evidence present a
set of facts that entitle Plaintiffs to not only the ultimate relief requested, but the Stay and
Injunction presently before this Court.
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The General Assembly's intent in exempting the requirements of Sections
4115.03 through 4115.16 [prevailing wage law] of the Revised Code from
application to state funded school construction projects was to reduce costs in
order to maximize the number of districts served. To evaluate the effect of the
prevailing wage exemption, the General Assembly charged the Legislative
Service Commission to monitor and study the exemption according to specific
evaluation criteria over a five year period.

My recommendation to the Commission is that we should not adopt any policy
which would make it difficult or impossible to study and evaluate the effect of the
prevailing wage exemption on state funded school construction projects. Unless
otherwise directed by the Commission, I will reject any effort by a school district
board to establish the wages for work on a state funded school construction

project.

I believe this position is consistent with the interests of the General Assembly to
monitor and study the cost savings and to serve the greatest number of districts
possible.

(See Ross Aff., Exhibit B, and correspondence attached as Exhibit "B-1", emphasis added).8

The OSFC makes clear that the reason for the passage of Senate Bill 102 was to "reduce

costs" and thus "maximize" the dollars that would be made available to school districts in Ohio

to improve their classroom facilities.

In accordance with the directive of the General Assembly, the Legislative Service

Conunission ("LSC") did conduct a study through its Legislative Budget Office ("LBO"). On

May 20, 2002, it published its Report No. 149 (the "Report"), a certified copy of which is

attached hereto as Exhibit "A," which concluded that an aggregate 10.7% savings on school

construction projects was due to not applying Chapter 4115 and its prevailing wage requirements

("PW requirements") amounting to an aggregate savings of 487.9 Million Dollars to Ohio

taxpayers in just a five-year period. This is the only Report of its kind on this issue in Ohio that

8 Exhibit "B-1" to the Ross Aff. (Exhibit "B") was produced by the OSFC in response to
Plaintiffs Request for Production of Documents No. 6(Exhibit "K") as part of the record herein.
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was commissioned by the Legislature. After reviewing the results of this Report, the Legislature

continued its prohibition that Chapter 4115 "does not apply to" school construction projects.

It is understood that a school district that must award its school construction projects to

the lowest responsible bidder pursuant to Revised Code Section 3313.46(A)(6). A school board

by legislative enactment, and as bome out by the Report, would not be in compliance with the

"lowest" bidder requirement if it were to arbitrarily and without reason impose a PW

requirement on a school construction project.

In order to reaffirm the position of the OSFC, its Executive Director later corresponded

with a school superintendent concerning this issue in a letter dated August 23, 2001, stating:

In 1997 through Senate Bill 102, the Ohio General Assembly removed the requirement
that prevailing wage rates be published in contract documents for public school projects.
This was an active act by the legislature. The Commission is currently administering
several programs that require an agreement between a School District and the OSFC.
The various agreements for participation by the School District in the OSFC's programs
provide that the projects are exempt from prevailing wage requirements. We feel that
this is consistent with the language of Senate Bill 102. Therefore, unless otherwise
directed by law, the inclusion of a Project Labor Agreement or other prevailing wage
criteria in the Contract Documents would be in violation of the terms and conditions of
the Aereements between the Commission and a School District.

(See Ross Aff. Exhibit "B," and Exhibit "B-2" attached thereto, emphasis added).9

As can be seen from the above-quoted correspondence, the position of the OSFC is that

inclusion of PW requirements/criteria, either through imposing a Chapter 4115 requirement or

through a Project Labor Agreement, (which imposes union wage and fringe benefit scale

requirements) is "in violation" of what the General Assembly intended in the passage of Senate

Bill 102. As such, and for over a decade since the 1997 passage of Senate Bill 102, the OSFC

9 The foregoing correspondence attached as Exhibit B-2 to the Ross. Aff. was also produced by
the OSFC in Response to Plaintiffs Request for Production of Documents No. 6 as part of the
record herein (Exhibit "K").
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refused to fund any school project that imposed a PW requirement. Throughout that entire time

span, no school district ever challenged the position of the OSFC in any court of law and the

Attomey General of the State of Ohio never issued any opinion that contradicted the position of

the OSFC that the General Assembly intended and explicitly stated in R.C. 4115.04(B)(3) that

PW requirements "do not apply to school board projects."

However, on July 26, 2007, the OSFC in Resolution 07-98 passed Model Responsible

Bidder Workforce Standards. (See Exhibit "C," and also, Exhibit "D" attached to the AVC).

Specifically, those Standards state - "These responsible bidder criteria are reasonably related to

performance of the contract work within the statutory framework set forth in Section 9.312 of the

Ohio Revised Code." Interestingly, R.C. 9.312 of the Ohio Revised Code states, in pertinent

part, with regard to the notion of a "responsible bidder," the following:

The factors that the state agency or political subdivision shall consider in
determining whether a bidder on the contract is responsible include the experience
of the bidder, the bidder's financial condition, conduct and performance on
previous contracts, facilities, management skills and ability to execute the work
properly.

It is critical to the analysis of this litigation and the Motion for Stay Execution of

Judgment Pending Appeal and Request for Injunction that this Court recognize that none of the

"responsible bidder" factors that are to be considered under R.C. 9.312 have even a tangential

relationship to whether or not a bidder pays its employees prevailing wage, union scale or the

like.

Nevertheless, this July 26, 2007 OSFC Resolution 07-98 states at Paragraph No. 17 as

follows:

The Bidder shall certify that it, and its subcontractors or any contractor
performing work on the project covered under the contract of the Bidder, shall
pay the prevailing wage rate and comply with the other provisions set forth in
Ohio's Prevailing Wage Law, R.C. 4115.03 through 4115.16, and O.A.C. 4101:9-
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4-01 through 4101:9-4-28. This includes, but is not limited to, the filing of
certified payroll reports.

Plaintiffs herein submit that the OSFC Resolution is in direct violation of R.C. 9.312 responsible

bidder laws, R.C. 4115.03(B)(3) and R.C. 3313.46(A)(6) on its face. A prevailing wage

requirement is simply not "reasonably related to performance of [any] contract work."

It is rather obvious that Plaintiffs' arguments here are not entirely original. For over a

decade, the OSFC, in order to implement the "General Assembly's intent" to "reduce costs" for

school construction projects determined that the Legislature's enactment of R.C. 4115.04(B)(3)

prohibited the OSFC from funding any school project which had a PW requirement. This

interpretation of the law by the OSFC was not challenged by any one for nearly a decade. The

trial court's holding that Plaintiffs arguments rested upon "tortured and unreasonable logic" is

simply wrong and the Ninth District's denial of injunctive relief is in error.

a. The Language Used in R.C. 4115.04 Unambiguously Prevents
Board from Electing a Chapter 4115 Requirement on the
Project.

Plaintiffs/Appellants assert that both the Board and the OSFC lack any implied or express

statutory authority to apply a Chapter 4115 requirement to the construction of the Project,

thereby exceeding their statutory authority and abusing their discretion. Plaintiffs' Amended

Verified Complaint more than adequately alleged verified facts, which if taken as true, state a

claim upon which relief maybe granted. (AVC at ¶¶17, 18, 22 to 39).

First, the plain language of R.C. 4115.04(B)(3) and (B)(4) when read in pari materia

clearly demonstrates for the Court that the Ohio General Assembly intended to deprive the Board

and the OSFC from exercising my authority to "elect" to apply a Chapter 4115 requirement to a

construction project undertaken by the Board. See Sheet Metal Workers Local 33 v. Gene's

Refrigeration, Ohio Supreme Court Slip Opinion No. 2009-Ohio-2747 (June 17, 2009).
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R.C. 4115.03(B) provides in part the following:

(B) Sections 4115.03 to 4115.16 of the Revised Code do not apply to:
^ * +

(3) Public improvements undertaken by, or under contract for, the board of
education of any school district or the governing board of any educational
service center;

(4) Public improvements undertaken by, or under contract for, a county hospital
operated pursuant to Chapter 339 of the Revised Code or a municipal hospital
operated pursuant to Chapter 749. of the Revised Code if none of the funds used
in constructing the improvements are the proceeds of bonds or other obligations
that are secured by the full faith and credit of the state, a county, a township, or a
municipal corporation and none of the funds used in constructing the
improvements, including funds used to repay any amounts borrowed to construct
the improvements, are funds that have been appropriated for that purpose by the
state, a board of county conunissioners, a township, or a municipal corporation
from funds generated by the levy of a tax, provided that a county hospital or
municipal hospital may elect to apply sections 4115.03 to 4115.16 of the
Revised Code to a public improvement undertaken by, or under contract for,
the hospital;

(Emphasis added).

The statutory language deliberately used by the Legislature in section (B)(3), which

excludes projects undertaken by any board of education from Chapter 4115, when compared

with the explicit language used in section (B)(4), which excludes county and municipal hospital

construction projects, it is clear that the Legislature specifically included the language to allow

county hospitals to "elect" to apply prevailing wages to a construction project, while

intentionally denying the same statutory authority to a board of education. Thus, the Board and

the OSFC are without any statutory authority to apply Chapter 4115 to the Project, and having

done so, constitutes an abuse of discretion and a violation of state law.

Where the Legislature sought to give a public body the ability to "elect" prevailing wage,

it specifically did so. As such, the plain language of R.C. 4115.04(B)(3) prohibits boards of
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education from "electing" prevailing wage as the Board did here.10 Moreover, the paramount

goal in the construction or interpretation of a statute is to ascertain and give effect to the

Legislature's intent in enacting that statute. Featzka v. Millcraft Paper Co. (1980), 62 Ohio St.2d

245, 247, 405 N.E.2d 264, 266. A court must first look to the language of the statute to

determine legislative intent. Ohio State Bd of Pharmacy v. Frantz (1990), 51 Ohio St.3d 143,

145, 555 N.E.2d 630, 632. Hence, "in reviewing a statute, a court cannot pick out one sentence

and disassociate it from the context, but must look to the four corners of the enactment to

determine the intent of the enacting body." State v. Wilson (1997), 77 Ohio St.3d 334, 336, 1997

Ohio 35, 673 N.E.2d 1347. Statutory language "should not be construed to be redundant, nor

should any words be ignored." E. Ohio Gas Co. v. Pub. Util. Comm. (1988), 39 Ohio St. 3d 295,

299, 530 N.E.2d 875. However, where the words of a statute are plain and unambiguous, it is the

court's duty to enforce that statute -- not interpret it. Provident Bank v. Wood (1973), 36 Ohio

St.2d 101, 105, 65 0.0.2d 296, 298, 304 N.E.2d 378, 381.

Here, the words of R.C. 4115.04(B)(3) are not ambiguous and clearly set forth the

Legislature's intent to prohibit boards of education from applying Chapter 4115 to any school

construction project and to permit ONLY county/municipal hospitals to "elect" to do so. As

such, it is the duty of the Court to enforce the statute as written and find the Board exceeded its

authority and abused its discretion in mandating compliance with Chapter 4115 on the Project

and issue the stay and injunctive relief requested herein.

b. The Board has No Authority to Excecd the Statutory Mandate
of the General Assembly.

10 See Leek v. Huntington Nat'1 Bank (1991), 60 Ohio St.3d 135, 573 N.E.2d 1056 (where the
Legislature wants to provide a legal right or relief under a statute, it uses specific language to do
so).
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The prevailing wage prohibition intended by the Legislature in R.C. 4115.04(B)(3) on

school boards is bolstered by case law detailing the statutory authority of school boards. In Hall

v. Lakeview Local Sch. Dist. Bd of Ed. (1992), 63 Ohio St. 3d 380, 588 N.E.2d 785, the court

found that a school board exceeds its authority when it acts outside the powers granted to it by

statute. In so ruling, the court analyzed the two statutory provisions to determine that a school

board did not have the authority to enter into a supplemental contract with a custodial employee.

Specifically, the court stated the following:

Boards of education, as creatures of statute, have no more authority than that
conferred upon them by statute, or what it clearly implied there from. R.C.
3319.081 applies to contracts with respect to non-teaching employees. The
statute does not contain a provision authorizing a board of education to enter into
supplemental contracts with non-teaching employees. In comparison R.C.
3319.08 specifically authorizes a board of education to enter into supplemental
contracts with teachers whereby a teacher receives additional compensation for
additional duties performed. Clearly, if the General Assembly had intended to
employer a board of education to enter into supplemental contracts with non-
teaching employees, the General Assembly could have specifically so stated as it
did with regard to teachers in R.C. 3319.08. Therefore we find that a board of
education does not have the authority to enter into supplemental contracts with
non-teaching employees.

Id. (internal citations omitted).

Likewise, in Educational Services Institute, Inc., et al., v. Gallia-Vinton Education

Service Center, et al., 4th Dist No. 03CA6, 2004 Ohio 874, the Court held a school board had no

authority to contract with a consulting company to provide superintendent services when the

statute failed to provide the school board with explicit authority to do so, causing the contract the

school board entered into to be void. The Court stated:

In framing this issue, appellants argue that contracting with a consulting company
to provide for superintendent services is permissible because nothing in the
Revised Code prohibits it. This argument ig_nores the nature of a school board's
authority. Under appellants' arQument, a school board has the power to act unless
a snecific statutory restriction prohibits it. However, as indicated, a school board's
authority is limited to those powers expressly granted to it by statute, or clearly
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implied from it. Hall, supra. Thus, a school board has no authority to act unless a
specific statute izives it such authority. While R.C. 3319.01 gives goveming
boards the authority to appoint a superintendent, the statute, when read
in conjunction with Ohio Adm. Code 3301-24-05, requires the board to appoint an
individual with a valid superintendent's license to act as superintendent. It does
not pemiit the board to appoint a corporation to act as superintendent. Thus, the
Board exceeded its authority when it appointed the Institute to act as
superintendent.

(Id. at ¶15, emphasis added).

Educational Services, like Hall, supra, directly contradicts the trial court, the Board and

the OSFC's assertions that they have authority to elect to apply a Chapter 4115 provision to the

Project simply because R.C. 4115.03(B)(3) does not expressly prohibit them from doing so.ll

Boards like the School District have no license to increase their powers or confer upon

themselves additional jurisdiction under any general authority conferred upon them to adopt

rules and regulations for their g_overnance where, as here, the Legislature has explicitly exempted

school districts from the reauirements of Chapter 4115. If such conduct were permitted, the

enactments of the Legislature would be rendered meanin lg ess. State, ex rel. Bd of End of

11 See also, Perkins v. Bright (1923), 109 Ohio St. 14, 141 N.E. 689 ("Boards of education are
creations of statute, and their duties and authority are marked by legislation, and those who
contract with them must recognize the liniitations placed by law-by the power that created such
boards. The language of the statute under consideration is clear, plain, positive and mandatory,
and, if the object sought to be obtained by the Legislature is not the best for the public, its
amendment or revision may be sought in the Legislature, but as long as the law remains upon the
statute books in its present form we must give it such construction as it s plain letter requires.")
Bd. of Ed of City Sch. Dist of Cleveland v. Ferguson, AUD. (1941), 68 Ohio App. 514, 39 N.E.2d
196 (in a declaratory action, finding that a school board did not have the authority to purchase
blankets for children susceptible to tuberculosis or lunches for underprivileged children). See
also, State, ex rel. Lecher, Pros. Ally., v. Manning, 95 Ohio St., 97 (The legal principle is settled
in this state that county commissioners, in their financial transactions, are invested only with
limited powers, and that they represent the county only in such transactions as they may be
expressly authorized so to do by statute. The authority to act in financial transactions must be
clear and distinctly granted, and, if such authority is of doubtful import, the doubt is resolved
against its exercise in all cases where a financial obligation is sought to be imposed upon the
county.).
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Cincinnati, v. Griffith, 74 Ohio St., 80, 77 N. E., 686; Davis et al., Civil Service Comm., v. State,

ex rel. Kennedy, Dir. of Public Service, 127 Ohio St., 261, 187 N. E., 867; Verberg v. Board of

Education, 135 Ohio St. 246, 248 (Ohio 1939) (same); State, ex rel. Clarke, v. Cook, Aud., 103

Ohio St., 465, 134 N. E., 655 (same).12

Thus, it is clear, as various Ohio Courts, including this Court has found nearly a dozen

times, a school board is strictly bound by statutes governing their administration, cannot exceed

the express dictates of the General Assembly, cannot extend its authority, nor carl it pass

resolutions, enact contracts or otherwise attempt to legislate against the express will of the

Legislature. If the General Assembly had intended to allow a board of education the authority to

"elect" to apply Chapter 4115 to a construction project, it would have included "election"

language in R.C. 4115.04(B)(3) as it did for county hospitals in R.C. 4115.04(B)(4).

More so, if it were not for R.C. 4115.04(B)(3), the Board would undoubtedly lack the

discretion to apply or not apply Chapter 4115, but instead would be recLuired to apply Chanter

4115 to all construction proiects. In State ex rel. Evans (1982), 69 Ohio St.2d 88, 91, 431 N.E.2d

12 It is axiomatic that school boards are strictly managed and controlled by the dictates of the
General Assembly. Bd of Edn. of Cincinnati v.. Volk (1905), 72 Ohio St. 469, 480; Haxtun v.
Medina City Bd ofEducation, 21 Ohio St. 3d 56, 57 (Ohio 1986); See also, State use ofBoard of
Education v. Griffith, 74 Ohio St. 80, 93-94 (Ohio 1906)(The statute gives to the board the power
to make rules and regulations for the government of itself, its appointees and pupils: that is, rules
for their management, control and direction. It could not for a moment be assumed that section
3985 confers upon the board the power to legislate, so as to confer upon itself and its appointees
powers and duties which are not found in the acts of the general assembly. If the board can
enlarge the powers and duties of its appointees beyond the statutory limits, it can enlarge its own
powers and duties. Such power could not be, and in our opinion was not intended to be, conferred
upon the board of education by the general assembly.); See also, Davis v. State, 127 Ohio St. 261,
264-265 (Ohio 1933), citing Cincinnati Polyclinic v. Belch, 92 Ohio St., 415, 111 N. E., 159;
Fulton v. Smith, 99 Ohio St., 230, 124 N. E., 188; City of Elyria v. Van demark, 100 Ohio St.,
365, 126 N. E., 314 (Jurisdiction conferred by the Constitution is not subject to legislative
control; nor is jurisdiction conferred by law upon boards or commissions subject to extension by
them.).
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311, the Ohio Supreme Court held that Ohio's Prevailing Wage Law has significant

extraterritorial effects, beyond the scope of any municipality's local self-government or police

powers when holding that a municipality could not pass an ordinance exempting its construction

projects from the application of the state law. Thus, the dictate for compliance or non-

compliance with prevailing wage law is a two-way street. Therefore, the reverse is also true.

A govemmental entity cannot "elect" to apply prevailing wage law against the will of the

General Assembly which has explicitly legislated to exempt those projects from the obligations

of the statute. In State ex. rel. Evans the Supreme Court held, general laws of the state are

supreme in the exercise of the police power, regardless of whether the matter is one which might

also properly be a subject of municipal legislation, where there is a direct conflict, the state

regulation prevails. Id. To determine whether a resolution, regulation or ordinance is in conflict

with a general state law, the test is "`whether the ordinance permits or licenses that which the

statute forbids and prohibits, and vice versa."' D.A.B.E., 292 F. Supp. 2d at 973 (quoting

Middleburg Heights v. Ohio Bd of Bldg. Stnds. (1992), 65 Ohio St. 3d 510, 512, 1992 Ohio 11,

605 N.E.2d 66. Here the mandate by the OSFC and the Board that Chapter 4115 will apply to the

Project is in direct conflict with State law that unambiguously excludes school construction

projects from the application of Ohio's Prevailing Wage Law. See R.C. 4115.04(B)(3).

Therefore, by expressly stating that Chapter 4115 "does not apply to" school construction

projects and by not giving boards of education the authority to "elect" to apply the provisions of

Chapter 4115 to construction projects undertaken by a board of education, as was expressly

provided to county hospitals, the General Assembly has made it absolutely clear that boards of

education have no authority, and thus no discretion, to elect to apnlv a Chapter 4115
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reguirements to any constructionproiect undertaken by a board of education. This is exactly

how the OSFC understood and administered this law for over a decade.

It is within the statutory power of the General Assembly to lay down rules governing the

procedure for the letting of public contracts, and where a validly enacted statute sets forth

requirements goveming the letting of public contracts wliich are reasonably calculated to preserve

the integrity of such contracts and to secure performance thereunder, the parties must comply

with those requirements. See Board of Edn. v. Sever-Williams Co., 22 Ohio St. 2d 107 (Ohio

1970). The Board and the OSFC by requiring Chapter 4115 to be applied to the Project, when the

General Assembly clearly intended to exclude school construction projects from the requirements

of the prevailing wage law statute in order to "reduce costs," exceeded their statutory authority

and abused their discretion.

Finally, the Board and the OSFC concede that the Ohio Department of Commerce will not

administer or enforce prevailing wage laws on a school board projects because of the prohibition

created by the Legislature in R.C. 4115.04(B)(3). It is the position of the Ohio Department of

Commerce as alleged in Plaintiffs Amended Verified Complaints that it is without jurisdiction to

administer or enforce Chapter 4115 on school board projects. It is irrefutable from reviewing

R.C. 4115.03 to R.C. 4115.16 that prevailing wage law is administered and almost exclusively

enforced by the Ohio Department of Commerce. If the Department of Commerce will not

enforce or administer prevailing wage laws on the Project who will set wage rates, determine

fringe benefits credits, where will employees or interested parties file complaints, how will

contractors be audited for prevailing wage compliance, who will conduct such audits, etc...?

This Court has held Chapter 4115 evidences a legislative intent to provide a comprehensive,

uniform framework for worker rights and remedies vis-a-vis private contractors, sub-contractors
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and materialmen engaged in the construction of public improvements in this state. See State ex

rel. Evans supra. This comprehensive and uniform framework is only possible when the Ohio

Department of Connnerce has jurisdiction to enforce prevailing wage laws, which jurisdiction

was removed when the Ohio Legislature when it enacted R.C. 4115.04(B)(3).

c. Chapter 4115 Cannot be Lawfully Applied by Contract to the
Project by School Board.

The Board and the OSFC do not have discretion to apply a Chapter 4115 requirement by

contract to a school construction project that is otherwise to be excluded from such laws pursuant

to R.C. 4115.04(B)(3). Thus, a school board is not free to do by contract that which it cannot do

by authority under statute. See Hamilton Local Bd of Educ. v. Arthur, 1973 Ohio App. LEXIS

1777 (Ohio Ct. App., Franklin County July 24, 1973), citing, 48 Ohio Jurisprudence 2d, at

Section 80, page 778.13

As such, the Board cannot contract for an.illegal act that exceeds the authority the

Legislature has granted to it by statute. The Board and the OSFC cannot adopt their own

prevailing wage law by resolution, nor can they apply the same through contract. Unlike a

natural person who is a party to a contract, the acts of the Board and the OSFC are at all times

restricted by the statutes governing their administration. Because the Legislature prohibited the

Board from applying the requirements of Chapter 4115 by statute, it also lacks the authority to

enter into a contract that contain such terms.

13 (Boards of education in Ohio are creatures of statute and their duties as well as their authority
are clearly defined by the state legislation on the subject. Their authority or jurisdiction is
derived solely from statute and is limited strictly to such powers as are clearly and expressly
granted to them or are clearly implied and necessary for the execution of the powers expressly
granted. They have special powers which are to be strictly construed and which they cannot
exceed; and since boards of education have only such authority as is conferred by law, when they
take action outside of and against the plain provisions of the law, such action is absolutely void.).
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d. The OSFC's Resolution is Void, Unenforceable and Against

Public Policy.

Likewise, the OSFC's Resolution 07-98, passed July 26, 2007, is also unlawful given the

Legislature's mandate that school construction projects are excluded from Ohio's prevailing

wage law. The OSFC is an administrative agency of the State created by Senate Bill No. 102 to

fund school construction Projects. To "reduce costs" and "maximize" school construction

dollars, Senate Bill No. 102 excluded school construction project from being subject to prevailing

wage laws. The OSFC itself has no authority to legislate or pass resolutions in contravention of

State law, particularly R.C. 4115.04(B)(3) or R.C. 3313.46(A)(6). Therefore, the Board and

OSFC have absolutely no discretion or authority to usurp the will or intent of the General

Assembly by attempting to legislate by resolution or otherwise, and apply prevailing wage to a

school construction project, or to act to extend their own authority past what the General

Assembly has specifically granted to them.

It is well established by this Court that administrative regulations and resolutions cannot

dictate public policy, but rather can only develop and administer policy already established by

the General Assembly. D.A.B.E., Inc. v. Toledo-Lucas County Bd ofHealth, 96 Ohio St. 3d 250,

259-260 (Ohio 2002), citing, Chambers v. St. Mary's School (1998), 82 Ohio St.3d 563, 567, 697

N.E.2d 198. In D.A.B.E., this Court explained that an administrative agency has only such

regulatory power as is delegated to it by the General Assembly and authority that is conferred by

the General Assembly cannot be extended by the administrative agency. Burger Brewing Co. v.

Thomas (1975), 42 Ohio St.2d 377, 379, 71 Ohio Op. 2d 366, 329 N.E.2d 693. The Supreme

Court stated further "such grant of power, by virtue of a statute, may be either express or

implied, but the limitation put upon the implied power is that it is only such as may be

reasonably necessary to make the express power effective. In short, the implied power is only
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aincidental or ancillary to an express power, and, if there be no express grant, it follows, as

matter of course, that there can be no implied grant." Emphasis added). In construing such grant

of power, particularly administrafive power through and by a legislative body, the rules are well

settled that the intention of the grant of power, as well as the extent of the grant, must be clear;

that in case of doubt that doubt is to be resolved not in favor of the grant but against it. Id. at

P38-40, quoting State ex rel. A. Bentley & Sons Co. v. Pierce (1917), 96 Ohio St. 44, 47, 117

N.E. 6.14

In direct conflict with the tenets of this Court, the trial court concluded:

Further, Mr. Excavator also correctly asserts, under the existing law, that just
because the Board is exempt from utilizing prevailing wages pursuant to R.C.
4115, in its contracts for construction work, that does not therefore stand for the
proposition that it could not elect to choose to include such prevailing wage
requirements within its bid requirements should it choose to do so. Simply put,
the exclusion of the Board from compliance with the mandatory prevailing wage
language, does not create the opposite effect, meaning it cannot use such.
Arguments by the Plaintiffs in regard to this can only be accomplished by tortured
and otherwise unreasonable logic. A plain reading of the statute and the case law
precludes such application as the Plaintiffs seek in this matter. The Plaintiffs'
interpretation of this Statute is clearly misplaced.

Quite pointedly, the Burger Brewing Court decision, should have illustrated to the trial court that

the language of R.C. 4115.04(B)(3) does support the proposition at issue because PW "do[es] not

14 See also, State ex rel. Godfray v. McGivney (1981), 66 Ohio St. 2d 113 (a county welfare
department is limited to the exercise of only those powers that are clearly and distinctly granted
by the General Assembly); Browning-Ferris Industries of Ohio, Inc. v. Mahoning Cly. Bd. of

Health ( 1990), 69 Ohio App.3d 96, 100("Generally, an administrative agency or board...has no
greater power than that expressly conferred upon it and has no inherent power."); Alto v. Ohio

State Bd. of Psychology, 2007-Ohio-1010, P44 (Ohio Ct. App., Franklin County Mar. 8, 2007);

Nicely v. Kline, 2006 Ohio 951, P32 (Ohio Ct. App., Franklin County Mar. 2, 2006)(the CSEA,
an administrative agency, did not have express or to award an appellant retroactive support under
the statute from the general assembly); Hoeflinger v. West Clermont Local Bd of Education

(1984), 17 Ohio App. 3d 145, 148-149 (Had the legislature intended to give the board of
education the power to require a doctor's "excuse" to justify a sick leave, it clearly would have
specifically done so, as it did in R.C. 143.29 and as it does today in R.C. 124.38.).

36



apply" to school projects and without an "express grant" to permit application of PW

requirements, "there is no implied grant to do so" and therefore, the PW requirement violates the

law. That is "the tortured and otherwise unreasonable logic" to which the trial court referred to.

Unfortunately for the trial court, its analysis of the core issue in this case is directly at odds with

this Court's precedent to which the trial court must adhere to.

Moreover, even if an argument could be made that the OSFC and the Board had

discretion to apply prevailing wage to a school construction project, because it is not "expressly"

prohibited by the language of R.C. 4115.04(B)(3), the court must still resolve any doubt against

the OSFC and the Board and hold that the Board and the OSFC do not have the statutory

authority to apply a Chapter 4115 requirement to a school construction project for the multitude

of reasons provided herein. See Burger Brewing Co., supra.

e. The Board and the OSFC violated R.C. 3313.46(A)(6).

Plaintiffs/Appellants also assert that based upon the language of R.C. 4115.04(B)(3),

when read in conjunction with R.C. 3313.46(A)(6), the Board abused its discretion in not

properly advertising and awarding the bid to other than the "lowest responsible bidder" for the

Project. R.C. 3313.46(A)(6) mandates the Board and the OSFC to accept only the "lowest"

responsible bid for work on the Project.15 Due to the Board and OSFC's unlawful actions in

imposing the PW requirement on the Project, acceptance of the lowest responsible bid for the

Project has been made impossible and any contract entered into is unlawful and void in violation

of State law. As mentioned above, PW requirements "do not apply to" school boards in order to

15 R.C. 3313.46 (A)(6) provides: "None but the lowest responsible bid shall be accepted. The
board may reject all the bids, or accept any bid for both labor and material for such improvement
or repair, which is the lowest in the aggregate. In all other respects, the award of contracts for
improvement or repair, but not for purchases made under section 3327.08 of the Revised Code,
shall be pursuant to section 153.12 of the Revised Code."
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"reduce costs," a fact borne out by the LSC Report, which evidenced an aggregate 10.7% savings

on school construction projects due to the PW exemption, amounting to 487.9 Million Dollars

over just the five year period of the LSC Report. Following the results of the LSC Report, the

Legislature did not act to change R.C. 4115.04(B)(3) in any way, nor did the Legislature amend

the statute to allow a board of education to "elect" to apply prevailing wages to a construction

project undertaken by a board of education.

The facts of the Amended Verified Complaint for Civ. R. 12(B)(6) purposes clearly

establish that Fechko would have been the lowest bidder for the Project by $10,000 had the PW

requirement not been included on the Project, and further, stated the irrefutable fact that the LSC

Report, ordered to be performed by Senate Bill No. 102, found that the overall cost of school

construction decreased by 10.7% without the application of prevailing wage law. (AVC at ¶¶'s

40-44). (See also the LSC Report attached as Exhibit "A" hereto and also to Plaintiffs Motion

for Temporary Restraining Order). Thus, when the Board imposes a PW requirement it cannot,

by enactment of R.C. 4115.04(B)(3) meet its statutory obligation to award contracts to the lowest

responsible bidder pursuant to R.C. 3313.46(A)(6) since PW based bids have been determined by

the LSC Report to be 10.7% higher. With these undisputed facts, how could the trial court or the

Ninth District conclude that the Board accepted the "lowest responsible bid" for the Project?

Hence, the Board's unlawful imposition of PW will amount to millions of dollars of

additional costs to Barberton and Ohio taxpayers because it increases costs and such added cost

will not "maximize the number of [school] districts served."

More so, on June 22, 2009, Board President and Vice President specifically testified, and

such allegations were specifically alleged in the Second Amended Complaint the trial court

refused to allow Plaintiffs to file, that the Board had "exercised its discretion" and adopted the
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prevailing wage requirement on the Project solely to please their union blue collar constituents

and according to the Vice President of the Board, to ensure that "Mexicans" she believed to be

employed by non-union contractors did not work on the Project. (SAVC at ¶¶'s 33, see also

McQuaide Depo. at pp. 14, 18-19, 20-21 and Liddle Depo. at pp. 18-19, and 41). The Board's

stated reasons for electing to impose a prevailing wage requirement on the Project bears no

relation to the R.C. 9.312 contractor "responsibility" factors, the Board's own Bylaws and

Policies for awarding contracts which mirror R.C. 9.312, and are direct evidence of unlawful

discrimination, collusion and/or favoritism to exclude non-union contractors and Mexicans.

SAVC at ¶¶'s 33-36. See also, Cedar Bay Constr., Inc. v. Fremont (1990), 50 Ohio St.3d 19, 21,

552 N.E.2d 202, 204.

The Board President and Vice President specifically testified that the requirement to

comply with Chapter 4115 applied to the Project was NOT a factor used to determine if a bidder

was "responsible" bidder pursuant to R.C. 9.312 for the Project. (SAVC at ¶ 35, see also, Liddle

Depo. at pp. 20 and 28-29; McQuaide Dep. at 16-18). As further evidence that paying prevailing

wages is not a "responsibility" factor considered by the Board, the Board President and Vice

President also testified that the requirement to comply with Chapter 4115 or pay prevailing

wages was not applied to any other constraction projects currently being undertaken or recently

completed by the Board including, but not limited to, the Norton Homes Demolition project,

demolition of the Natatorium/ Fitness Center, construction of the Sharkey Stadium and Field

House project, the High School Roofmg Repair project and the High School Circulation project.

(SAVC at ¶36; McQuaide Depo. at pp. 42-46; Liddle Depo. at 11-13).

Further, any argument regarding the Board or OFSC's "authority or discretion" to "elect"

prevailing wage law on a "community-by-community" basis are simply unworkable. As the
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Ohio Supreme held in State ex rel. Evans v. Moore, 69 Ohio St. 2d 88, 91 (Ohio 1982), Ohio's

prevailing wage law is an issue of general and statewide concem, and its effects are clearly

extraterritorial. "Thus, even if there is a matter of local concem involved, if the regulation of the

subject matter affects the general public of the state as a whole more than it does the local

inhabitants the matter passes from what was a matter for local government to a matter of general

state interest." Id. at 90. Just as a government entity is mandated to apply the requirements of

Ohio's prevailing wage law to a construction projects covered by the statue, and lacks the ability

to pass rules or ordinances to "opt-out" of coverage, as the Village of Upper Arlington attempted

in Moore, the inverse is also true. Government entities that are clearly excluded cannot "opt-

in."

Electing to apply prevailing wages to a project is more than a local or community

concern. Id. The fnnds allocated by the Legislature to the OSFC are to be used by school boards

across the entire State to fund various school construction projects. Allowing one school board

to "elect" prevailing wage law on a "local" Project equally effects all other school board's that

are applying for funding from the OSFC. The OSFC and the Board fail to recognize that

allowing one school to apply prevailing wages, in order to exclude non-union contractors and

Mexicans, which increases the costs of the school construction project, deprives another school

district of funds necessary to construct their project in view of the fact that the General Assembly

determined that imposing prevailing wage increased the costs of school construction.16 Hence,

because prevailing wage laws are clearly extraterritorial affecting all school boards receiving

funding from the OSFC now and also affecting those school boards that may apply for funding in

the future, the law and the expenditure of public funds for these projects must be applied

16 See the May 20, 2002 Legislative Service Commission Report regarding the effect of S.B. 102 on school
construction.
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consistently throughout the State. Therefore, and the Board and the OSFC have no "discretion"

to "elect" to apply prevailing wage law to the Project at issue. There are finite tax dollars in the

OSFC's coffers to dispense to school districts in dire need of financial assistance. (SAVC at

¶41).

The OSFC has no authority to spend any Ohio tax dollars on school construction projects

that "elect" prevailing wage for one school district when it may deprive another school district of

the funds it needs for their school construction project in the future. The Court has before it a

request for injunctive and declaratory relief. It is not merely Barberton School District that has

no authority to "elect" to apply prevailing wage, but this case is also about preventing the misuse

and waste of tens of millions taxpayer dollars on billions of dollars worth of school construction

throughout the State by permitting the OSFC to continue spend Ohio tax dollars that is has no

legislative authority to spend when it funds school projects that "elect" prevailing wage

requirements as it has been done in Barberton.17

C. The Issuance of an Iniunction and Stay will Not Substantiallv Harm the
Board, the OSFC or Third Parties.

Given that no other contracts for the Project has been officially awarded and executed for

the remaining contracts for the Project, and since bids have only been opened on August 11,

2009, no third parties will be harmed by the issuance of an injunction issued by this Court. More

so, the Board President and Vice President testified that the construction of the New Barberton

Middle School, the subject matter of this action will not be completed until 2011. (Exhibit "0"

17 Currently, there are dozens of school districts that have elected PW requirements and/or are
considering to elect PW requirements on school construction project under the auspices of the
OSFC's unlawful 07-98 Resolution. See the OSFC discovery responses, Exhibit "K",
Interrogatory No. 5. Injunctive relief is needed in order to avoid not only the waste of hundreds
of millions of taxpayer dollars, but to preserve taxpayer dollars for those school projects who
have yet to apply for OSFC financial assistance, including Barberton's future projects.
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Liddle Depo. at p. 8). Currently, all of the student slated to attend the New Middle School in

2011 have an acceptable school building which they are now attending classes in. (Exhibit "0"

Liddle Depo. at pp. 8-9). If anything, Plaintiffs lawsuit will aid the Board, the OSFC and third

parties in the reduction of construction costs for the school which would otherwise go to pay for

construction. The potential cost savings in bidding the Project without the imposition of

prevailing wage may be applied to paying the 5.2 mill levy and bond issued to construct the

Project, fund the construction of other needed school projects in Barberton, or can be used for to

enhance education and school experience of Barberton Students. There is absolutely no damage

suffered by the Board or by third parties in requiring the Board to re-bid the Project without the

PW requirement, it is not as if re-bidding the Project without the PW requirement will increase

the construction cost of the Project.

As such, this Court should grant an injunction staying the construction of the Project until

the merits of Plaintiffs complaint can be heard on appeal.

D. The Public Interest Lies with the Issuance of a Stay and Iniunctive Relief.

Great public interest lies in staying the construction of the Project until the resolution of

Plaintiffs appeal in heard. Plaintiffs present to this Court with a multi-billion dollar taxpayer

issue that affects all school districts receiving OSFC funding in Ohio as well as all Ohio

taxpayers. Wbether money should be poured into the education of Ohio students and facilities or

given to construction workers and construction companies because entities like the Board here

want to "satisfy their union constituents" and keep "Mexicans" off their projects is a matter of

great public importance. Should the Board be found to have abused its discretion or exceeded its

authority under statute, the taxpayer and/or students of Barberton could stand to gain 3.7 Million

Dollars in savings (10.7% of the Thirty Million Dollar estimated cost) on this Project alone
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according to LSC Report No. 149. Hearing the issue presented by Plaintiffs and keeping the

status quo pending the merits of the appeal will ensure these taxpayer funds are not wasted, and

farther ensure that no contractor is subjected to comply with unlawful bidding requirements.

III. CONCLUSION

For all the reasons stated herein, Plaintiffs/Appellants respectfully request this Court to

issue a stay of execution of the trial court's July 31, 2009 judgment entry and decision and the

Appellate Court's August 11, 2009 Decision, and issue an injunction to maintain the status quo

of the parties pending the resolution of Plaintiffs/Appellants appeal. A Memorandum with

regard to the amount of Bond is attached hereto as well as a Certificate of Attorney attesting all

parties to this litigation were timely informed of this Motion.

Alan G. Ross, Esq. (0011478)
Nick A. Nykulak, Esq. (0075961)
Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551 - Fax: 216-447-1554
Email: alanr@rbslaw.com

COUNSEL FOR PLAINTIFFS/APPELLANTS
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Section One

Introduction and Overview

I
I

Senate Bill 102 of the 122nd General Assembly created the Ohio School
Facilities Commission, transferred responsibility for the Classroom Facilities
Assistance program from the State Board of Education to the Commission, and
exempted construction undertaken by school districts from Ohio's prevailing wage
laws. Section 13 of Senate Bill 102 states that:

During the five-year period that begins on the effective date
of this section, the Legislative Budget Office of the
Legislative Service Commission shall monitor and study
the effects of the prevailing wage exemption created by the
amendment in Section 1 of this act to section 4114.04 of
the Revised Code. In the study, the Legislative Budget
Office shall evaluate the following:

(A) The amount of money saved by school districts and
educational service centers due to the exemption;

(B) The impact of the exemption on the quality of public
school building construction in this state;

(C) The impact of the exemption on the wages of
construction employees working on the construction of

public school buildings in this state;

(D) Other subjects as determined by the Legislative
Budget Office.

Not later than five years after the effective date of this
section, the Legislative Budget Office shall submit a report
on its study to the Speaker and Minority Leader of the
House of Representatives and the President and Minority
Leader of the Senate.

The Legislative Service Commission (LSC) found indications of $487.9
million in aggregate school construction savings during the post-exemption period,
an overall savings of 10.7 percent. Estimated savings on new construction
projects was $24.6 million (1.2 percent). Estimated savings on school building
additions was $408.0 million (19.9 percent). Estimated savings on school building
alterations was $55.2 million (10.7 percent). Estimated savings in urban counties
totaled $310.5 million while savings in rural counties totaled $177.4 million.
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While it may be reasonable to conclude that these savings are at least partially
attributable to the prevailing wage exemption, the extent to which this is the case
cannot confidently be stated.

LSC found indications that the exemption had little impact on the quality of
public school building construction. Measuring quality is difficult due to the
subjective nature of quality and the length of time it may take for quality
differences to appear. Using one measure of quality, the satisfaction of users'
needs, LSC surveyed school districts to determine the extent to which they were
satisfied with the quality of public school building construction. The surveys
indicate that the users of the buildings are generally satisfied with the buildings
and provided no evidence that the exemption decreased the quality of school
construction.

LSC found indications that the exemption had little impact on the wages of
construction employees working on the construction of public school buildings.
The search for an impact was complicated by a number of factors: (1) school
construction accounts for a small percentage of construction activity, (2) most
workers do not specialize in one category of project, such as school construction,
but specialize in a craft or activity and move between types of projects that include
that activity, and (3) demand for construction workers, particularly for school
construction, has been high for most of the time since the exemption went into
effect.

The remainder of the report is organized as follows. Section Two provides
background information. Section Three covers the evaluation of the amount of
money saved by school districts and educational service centers due to the
exemption. Section Four covers the evaluation of the impact of the exemption on
the quality of public school building construction. Section Five covers the
evaluation of the impact of the exemption on the wages of construction employees
working on the construction of public school buildings. Section Six summarizes
the findings and discusses the limitations of the findings.
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Section Two

Background Information

The nation's first prevailing wage law was passed in Kansas in 1891. The
federal prevailing wage law, the Davis-Bacon Act, was passed in 1931, the same
year in which Ohio's prevailing wage law was enacted. These laws, and similar
ones in other states, require that workers on government sponsored construction

projects be paid "prevailing wages."

In Ohio, prevailing wages are based on collective bargaining agreements.
Prevailing wages are union wages. If there is no collective bargaining agreement
in the immediate locality in which construction is taking place, then the prevailing
rates of wages in the nearest locality in which a collective bargaining agreement is
in effect is used. In addition to wages being set by union collective bargaining
agreements, contractors are subject to work rules (such as apprentice to skilled
worker ratio) contained in the collective bargaining agreement used to determine

the prevailing wage.

The stated intent of prevailing wage laws is to protect local wage rates in
the construction industry. Many historians have argued that during the Great
Depression, these wages needed protection from itinerant contractors using lower
wage labor and from the monopsony (single buyer) power of govemrnents. The
continued need for these laws is subject to great debate.

Arguments For Prevailing Wages

PrevailinQ wage laws protect both the wapes and iobs of local workers by
preventinp "wa,2e dumpins" by outside contractors. This was the original stated

purpose of Davis-Bacon. Congressman Robert J. Bacon of New York, during
House debate, referred to "certain itinerant, irresponsible contractors, with
itinerant, cheap, bootleg labor."' It was argued these contractors, and their
workers, were successfully bidding on projects and denying local contractors and
workers the opportunity to compete for projects. Thieblot, in his book on
prevailing wage laws, writes that prevailing wage laws had the purpose of
"protecting local wage scales from the consequences of competitive pressures on
contractors to submit the low bid" and that this was a valid concern because

1 U.S. Department of Labor, Division of Wage Determinations, Office of the Solicitor, The

Legislative History of the Davis-Bacon Act, p.1 quoted in John P. Gould and George
Bittlingmayer, The Economics of the Davis-Bacon Act: An Analysis of Prevailing Wage Laws,

American Enterprise Institute for Public Policy Research, Washington D.C., 1980.
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workers were willing to accept "almost any wage, thus driving down the already
meager pay rates."2

Prevailing wage laws reduce total construction costs by encouraQinp the
use of more gualified and productive (presumably union) workers. To the extent
that worker skill is correlated with the wage the worker receives, lower wages will
result in the usa of less skilled workers. Less skilled workers may result in a lower
quality product. Additionally, the cost of production may actually be greater
because the less skilled workers may take longer to complete the job.

Union workers may be more expensive on a per-hour basis, but their
greater productivity may result in a lower total cost. The higher wage mandated
by a prevailing wage requirement induces contractors to hire only the best
workers. Higher wages result in a superior work force. This superior work force
is able to complete projects more quickly, resulting in a lower labor cost.

A 1979 study by Allen found that union workers were more productive than
non-union workers and that their productivity advantage may be as great as 45
percent 3 The same study estimated that union wages were 43 percent higher than
non-union wages. The productivity differential offsets the wage differential,
according to this study, so using union labor resulted in lower cost.

Prevailing wage laws assure quality construction and reduce delays and
overruns. This argument is also based on the assumption that union workers are

more skilled and productive. Because of their greater skill, union workers are not
only able to complete projects in less time, but they also require less supervision,
and perform work of higher quality. If lower wages are paid and less skilled
workers are used, the result will be "low quality, flawed work, and unnecessary
accidents."4 Prevailing wage proponents also maintain that the higher quality
workmanship also results in lower future maintenance and repair costs. Paying
lower wages and using less skilled labor may result in "inferior construction
requiring more repairs, revisions, and lengthy delays.0 A study in Utah after the

' Armand Thieblot, Jr., Prevailing Wage Legislation, University of Pennsylvania Press,
Philadelphia, 1986, p. 28.

3 Stephen G. Allen, "Unionized Construction Workers Are More Productive, " Quarterly Journal
ofEconomics, May 1984, p. Il.

a"Prevailing Wage Laws, " Position Paper, ^'ie Mechanical Electrical Sheet Metal Alliance,
March 1995.

5 Ibid.
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repeal of its prevailing wage law found that "prevailing wage laws save taxpayers
money by providing quality and efficiency for the construction dollar.'b

Prevailing waQe laws help maintain local tax bases. As the workers are
paid and spend their higher wages, the amount of local taxes paid is larger than it
would have been in the absence of the payment of prevailing wages. The "Utah
study" claims that the state of Utah suffered millions of dollars in lost tax revenues
when it repealed its prevailing wage law.7 That is, prevailing wage laws may help
a locality's budget by increasing tax revenues and holding down costs.

Prevailin2 waQe laws nrovide stability in the construction industrv.
Reducing wage-based competition may help maintain a degree of stability.
Prevailing wage laws "take wage competition out of the contract bidding process"
so that "competition is focused on management, quality, timeliness, and
productivity." Because of prevailing wage laws the bidding process presumably
accentuates "contractor efficiency, worker skill, and project quality." $

The 1995 "Utah study" presented the following scenario of events
following the 1981 repeal of Utah's prevailing wage law. Larger and more
experienced union contractors saw their competitive edge reduced. The number of
union contractors and the number of union construction workers decreased. As
union strength decreased, non-union contractors appeared and began to compete
for government contracts. These new non-union firms were smaller, weaker, and
less experienced than the union firms they replaced. Competition in the
construction industry increased, resulting in an "overheated bidding process."
Because of the intensity of the competition, wages were driven down to below
market levels 9

Prevailing wage laws also have been viewed as a way to promote stability
in the construction industry by supporting union training programs. The study by
Phillips, et. al., concluded "the repeal of prevailing wage laws had the effect of
reducing training and retraining as well as directly hindering the formation of a
skilled labor force.i10 Dr. Bernard Anderson, Assistant Secretary of Labor for
Employment Standards Administration, stated in Senate testimony that "without

6 Peter Phillips, Garth Mangum, Norm Waitzman, and Anne Yeagle, "Losing Ground: Lessons
from the Repeal ofNine 'Little Davis-Bacon'Acts, " University of Utah, February 1995.

' Ibid.

8 The Mechanical Electrical Sheet Metal Alliance, op. cit.

' Phillips, Mangum, Waitzman, and Yeagle, op. cit.

,o Ibid.
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the prevailing wage statutes, it may be significantly more difficult to maintain a
sufficient pool of skilled construction workers."I I

Arguments Aizainst Prevailint? Wages

PrevailinQ wape laws increase project costs. Fraundorf, Farrell, and

Mason, in their study of the effect of the Davis-Bacon Act on construction costs in
rural areas, concluded that "a project subject to the Act would cost on average
26.1% more than the same project not subject to the Act."12 Analyses in Florida,
Iowa, Kentucky, Louisiana, Maryland, Minnesota, and New Hampshire, done in
conjunction with the repeal or attempted repeal of the prevailing wage laws of
those states, estimated that repeal would result in average expected construction
savings of 9.4 percent." The General Accounting Office found that the Davis-
Bacon Act increased construction costs by 3.4 percent.14

Prevailing wape laws impose unnecessary reQulatory burdens and heavp
paperwork requirements. Fraundorf, Farrell, and Mason note that a prevailing
wage law may "raise costs through its effect on how workers are utilized.i15
Prevailing wage laws will be especially troublesome for "non-union construction
companies which do not follow traditional union craft lines in assigning work.i16
These requirements may force contractors to either pay a high wage to an
unskilled worker or pay a high wage to a skilled worker for menial work. Some
contractors may not bid on a project subject to prevailing wage requirements
because winning the contract would disrupt their normal practices and wage
scales. Fraundorf, Farrell, and Mason note that "some contractors think that
disruption and loss in morale result from raising wages for one project only.
Consequently, they may not bid on public construction projects to which the

" Dr. Bernard E. Anderson, Department of Labor, Employment Standards Administration,
Testimony before the Labor and Human Resources Committee, U.S. Senate, February 15, 1995,
referenced in The Mechanical Electrical Sheet Metal Alliance, op. cit.

" Martha Norby Fraundorf, John P. Farrell, and Robert Mason, "The Effects ofthe Davis-Bacon
Act on Construction Costs in Rural Areas, " The Review of Economics and Statistics, 66 (Feb.
1983), pp. 142-146.

13 104th Congress, 1st Session, Senate Committee on Labor and Human Resources, Report 104-
80, "Repeal of the Davis-Bacon Act, "footnote 30, p. 7

" Ibid., p. 7.

Fraundorf, Farrell, and Mason, op. cit., p. 6.

albid,p.6.
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prevailing wage laws apply."i7 The decreased competition in bidding may result
in higher construction costs.

Prevailing wage laws also may create additional administrative work for
contractors. Contractors must create and file statements of compliance and payroll
reports. General contractors must make sure that their subcontractors comply with
prevailing wage requirements. According to testimony of contractors and their
responses to surveys, the cost of this additional administrative work is significant.
Some have maintained that the costs are significant enough to keep them from
bidding on projects subject to prevailing wage requirements.

PrevailinQ wage laws reduce competition. Goldfarb and Metzger note that
many arguments in support of prevailing wage laws "begin with the implicit or
explicit premise that union construction workers need job protection.r18 By
requiring that contractors pay higher (usually union) wages and follow union work
rules, union contractors are given an advantage in project bidding. As mentioned
above, non-union contractors may choose to not bid on a project that is subject to
prevailing wage requirements, reducing competition for union contractors.

Prevailing wape laws discriminate apainst minority and small
contractors. By requiring the payment of higher wages than they normally pay,
minority and small contractors may be discouraged from bidding on contracts.
Any additional administrative costs that prevailing wage requirements may place
on winning contractors may also act to keep smaller contractors from bidding on
projects. Larger contractors may be able to more easily absorb the higher
administrative costs than a smaller contractor.

Although supporters of prevailing wage laws state that union training and
apprenticeship programs help minorities, a 1995 federal report on S. 141, a bill to
repeal the Davis-Bacon Act, concluded that prevailing wage laws may reduce
training opportunities and entry-level jobs. These laws reduce incentives to hire
lower skilled workers. The requirement that contractors pay the union wage scale
"creates a disincentive to hire entry-level workers and train them on-the-job."19

Prevailing wage laws hurt rural contractors and workers. Although
prevailing wage laws were intended to protect local contractors from outside

" Ibid., p. 18.

18 Robert S. Goldfarb and Michael Metzger, "Do Davis-Bacon Minimum Wages Raise Product
Quality?"Journal of Labor Research, Summer 1988, p. 265.

" 104th Congress, 1st Session, Senate Committee on Labor and Human Resources, Report 104-
80, op. cit., p. 9.
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competition, this is sometimes not the result, especially in rural areas. As wage
rates are "imported" into a locality, contractors and workers may follow. 20 The
report on S. 141 concludes that prevailing wage laws make it more likely that
outside contractors will be successful in bidding.Zl A GAO report was quoted,
"the increased costs [due to Davis-Bacon] may have had the most adverse effect
on local contractors and their workers--those the act was to protect--by promoting
the use of nonlocal contractors on Federal projects. We [the GAO] found that
nonlocal contractors worked on the majority of these projects, indicating that the
higher rates may have discouraged local contractors from bidding.i22 The GAO
report found that local contractors often would not bid on projects because they
did not want to disrupt their wage structures and worker classification practices.
Similarly, Fraundorf, Farrell, and Mason found that, "There appears to be some
validity to the charge that the way the Davis-Bacon Act as now administered puts
local contractors at a disadvantage instead of insuring local firms and residents
their share of jobs as the law apparently intended.i23

Prevailiup wage laws do not Quarantee guality. Goldfarb and Metzger

note that supporters of prevailing wage requirements use an improvement in
quality as a counter to any increase in costs. However, "government financed
construction is, in fact, subject to a great many standards and strictures. The
argument that Davis-Bacon ought to be supported as a quality-raising device starts
from the assumption that these standards are not completely successful (or could
not at low cost be made completely successful) in achieving desired quality
levels."24 The authors stated that "the 'construction quality' argument for the
Davis-Bacon Act is &,riously flawed, since quality may in fact fall because of
Davis-Bacon coverage."25 Product quality may fall even though contractors use
higher quality labor because they may, in an effort to offset higher wage costs,
also use fewer units of this higher quality labor or substitute materials of lower
quality. They conclude their paper by declaring that "any argument in favor of

'0 Wage importing occurs when the wage scales or collective bargaining agreements of one
locality are applied to another. Thisfrequently happens in rural areas.

a' 104th Congress, 1st Session, Senate Committee on Labor and Human Resources, Report 104-
80, op. cit., p. 6.

Za U.S. General Accounting Office, "The Davis-Bacon Act Should Be Repealecl,"HRD79-18, April
27, 1979.

23 Fraundorf, Farrell, and Mason, op. cit., pp. 17-18.

24 Goldfarb and Metzger, op. cit., footnote 10, p. 272.

25lbid., p. 265.
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Davis-Bacon as a quality-assuring device should be treated with considerable
skepticism.i26 The Kentucky Legislative Research Commission notes that

There was substantial evidence that prevailing wage laws
do increase the initial costs of construction. It is unclear,
however, whether the requirements result in higher quality
construction. To the extent that quality is increased,
prevailing wages are an inefficient method to increase
quality. The wage requirement results in contractors
paying higher wages with no guarantee that the additional
wages would result in quality improvements.Z7

PrevailinQ wage laws do not increase local tax bases. While it is true that

increases in income within a jurisdiction (local, state, or national) generally lead to
increases in tax revenues, it is also generally the case that the higher wages on
government sponsored projects are being paid out of existing tax revenues 28
Opponents of prevailing wage laws argue that spending more of the jurisdiction's
tax revenues for construction in order to maintain tax revenues may be viewed as a
misallocation of revenue. This argument maintains that if the same product can be
purchased for a lower cost, then spending more for that product is wasteful. The
savings could be spent elsewhere and this spending would help maintain the
jurisdiction's tax base. Prevailing wage opponents, for example, propose returning
any government savings to the taxpayers to spend as they choose. This spending
would also maintain the local tax base. The report on S. 141 concludes that the
"goal of boosting local demand cannot justify paying artificially high Federal
construction costs."29

Cost Studies

Thieblot (1975) took advantage of a one-month suspension of the Davis-
Bacon Act in 1971 to study the potential costs of prevailing wage requirements 30

16 Ibid., p. 272.

27 Kentucky Legislative Research Commission, 'An Analysis ofKentucky's Prevailing Wage Laws
and Procedures, "(Dec. 2001), p. ix.

aa In rural areas, spending may actually be done in other localities where the workers live. This
is especially true if workers are "imported"from outside the locality. Any taxes will be collected
by the locality in which the workers live and spend. The locality paying for the project may
therefore "export" benefits to another locality.

a" 104th Congress, lst Session, Senate Committee on Labor and Human Resources, Report 104-
80, op. cit., p. 16.

3o Armand J. Thieblot, The Davis-Bacon Act, Labor Relations and Public Policy Series, Report
No. 10. Philadelphia: University of Pennsylvania Press 1975.
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Projects that were bid but not awarded were bid again without the prevailing wage
requirement. Thieblot compared the bids with prevailing wages to the bios
without prevailing wages and found that Davis-Bacon increased costs by less than
one percent. Gould and Bittlingmayer (1980) re-evaluated Thieblot's analysis and
adjusted the estimates to account for inflation and new information available to
bidders 3 t They found that Davis-Bacon increased costs by four to seven percent.

Other studies of the effect of prevailing wage laws on construction costs
use regression analysis. Regression analysis estimates the relationship between
one variable (the dependent variable) and one or more other variables (the
independent or explanatory variables). The technique allows an analyst to
estimate the effect that one independent variable has on the dependent variable
while controlling for the effect of the other independent variables. Regression
analysis is a powerful and useful technique, but its power and usefulness depends
on assumptions made by the analyst employing the technique, whether these
assumptions are satisfied, and the variables included in the analysis.

Construction costs are a function of many factors. The presence or absence
of prevailing wage laws is just one of many factors that will influence the cost of a
project. Many of the factors influencing cost are project specific. Projects differ
in size and location. Projects of the same size may differ in specifications.
Similar projects built at different times may face shortages or surpluses of labor or
materials due to the state of the economy. Analysis of construction costs should
take into account as many of the factors that influence construction costs as
possible. Omitting relevant variables from a regression may statistically bias the
estimates of the coefficients of the included variables. The bias may be positive or
negative depending on the relationships between the included variables and the
omitted variables. The papers described below and the LSC analysis described in
the next chapter all suffer from omitted variables. When variables are not
included in regression analysis it is usually because the data needed to include

them are not available.

Fraundorf, Farrell, and Mason (1983) used regression analysis to estimate
the effect of Davis-Bacon on construction costs in rural areas.32 The analysis
compared public construction costs to private construction costs and included
variables that influence costs. The authors found that Davis-Bacon increased costs

31 John P. Gould and George Bittlingmayer, The Economics of the Davis-Bacon Act: An Analysis

of Prevailing Wage Laws, American Enterprise Institute for Public Policy Research, Washington

D.C., 1980.

3' Martha Norby Fraundorf, John. P. Farrell, and Robert Mason, "The Effects of the Davis-

Bacon Act on Construction Costs in Rural Areas," The Review of Economics and Statistics, 66

(Feb. 1983), pp. 142-146
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by 26 percent. However, although the analysis included variables that influence
costs, the authors noted that public projects and private projects are often held to
different standards. Any higher standards set for public projects may increase the
cost of public projects with or without a requirement to pay prevailing wages. To
the extent that this may have happened, the study's estimated impact of Davis-
Bacon would have been biased upward.

Prus (1996) used regression analysis and data from F.W. Dodge to estimate
the effect of prevailing wage laws on construction costs 33° 34 The analysis
included various types of public and private construction projects from 1990
through 1994. The analysis included the following variables that affect cost:
project size, structure type, material type, number of stories, project type (new,
alteration, addition), and the state in which the project was located. The author
found that prevailing wage laws increase construction costs by five percent, but
that the increase was not statistically significant.3s

Prus (1999) used regression analysis and data from F.W. Dodge to estimate
the effect of prevailing wage laws on new school construction costs in Delaware,
Maryland, North Carolina, Virginia, and West Virginia.36 The analysis included
the following variables that affect cost: project size, school type, material type,
number of stories, and the state in which the project was located. The author
found that prevailing wage laws increased school construction costs by 3.8
percent, but that the increase was not statistically significant.

Phillips (1999) used regression analysis and national data from F.W. Dodge
to estimate the effect of prevailing wage laws on school construction projects (new
construction, additions, and alterations) 37 The analysis included the following
variables that affect cost: project size, type of school, material type, number of

" Mark J. Prus, "The Effect of State Prevailing Wage Laws on Total Construction Costs, " (Jan.
1996).

" F. W. Dodge, a part of the McGraw-Hill Construction Information Group, is a provider of
project news, plans, specifications, and analysis services for construction professionals in the
United States and Canada.

35 Statistical signiftcance is concerned with the probability that a result would have occurred by
chance if the assumptions are true. Results with low probabilities (usually less than ftve percent)
are said to be statistically signif:cant.

36 Mark J. Prus, "Prevailing Wage Laws and School Construction Costs: An Analysis of Public
School Construction in Maryland and the Mid Atlantic States, " (Jan. 1999).

17 Peter Phillips, "Kentucky's Prevailing Wage Law: Its History, Purpose, and Effect" (Oct.
1999).

-14- Research ReportM Legtslative Service Commission



0
Home

stories, project type (new, alteration, addition), unemployment rate, season, and
the state in which the project was located. Although Phillips found that prevailing
wage laws increase costs by 2.4 percent, the increase was not statistically
significant.

Bilginsoy and Phillips (2000) used regression analysis to estimate the effect
of prevailing wage laws on school construction costs in British Columbia.38 The
analysis included the following variables that affect cost: school type, number of
bidders, contractor size, district location, stage of construction cycle, and time.
The authors found that prevailing wage laws did not have a statistically significant
effect on construction costs.

Phillips (2001) used regression analysis and data from F.W. Dodge to
estimate the effects of prevailing wage laws on the cost of new school construction
in Ohio, Michigan, and Kentucky.39 The analysis included the following variables
that affect cost: project size, location (urban/rural), season, and whether the
project included a swimming pool. Phillips found that costs were increased by
less than one percent, but that the increase was not statistically significant.

The savings estimates found in the papers reviewed are presented in Table
1. Although the studies indicate savings from the removal of prevailing wage
requirements, none of the estimated savings meet the standards of statistical
significance. The estimated savings are considerably lower than the 20 to 30
percent savings that some opponents of prevailing wage laws have claimed. The
studies may be providing some evidence in support of the claim that higher wages
encourage the use of more productive workers that may at least partially offset the
direct effect of higher wages on cost.

Table 1: Estimated Savings

Author(s) Year Savings

Thieblot 1975 0.6 percent

Gould and Bittlingmayer 1980 4 to 7 percent

Prus 1996 5.1 percent

Prus 1999 3.8 percent
Phillips 1999 2.4 percent

Phillips 2001 0.7 percent

38 Cihan Bilginsoy and Peter Phillips, "Prevailing Wage Regulations and School Construction
Costs: Evidence from British Columbia, " Journal of Education Finance, 24 (Winter 2000), pp.
415-432.

?' Peter Phillips, 'A Comparison of Public School Construction Costs in Three Midwestern States
that Have Changed Their Prevailing Wage Laws in the 1990s: Kentucky, Ohio, and Michigan, "
(Feb. 2001).
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The Kentucky Legislative Research Commission's analysis of Kentucky's
prevailing wage laws includes an excellent summary of the difficulty of estimating
the effect of prevailing wage laws on construction costs.

Empirical estimates of the effects vary greatly, due largely
to the difficulty in separating the effects of prevailing wage

laws from other factors that affect construction costs.
Ideally, to measure any cost effect from prevailing wage
laws, it is necessary to compare the costs of projects under
the prevailing wage law to the costs of the same exact
projects in the absence of a prevailing wage law.

Unfortunately, it is not possible to see what construction
costs would be in the total absence of prevailing wage law.
Therefore, several alternative metlnds have been
developed over the years in an attempt to estimate the
effects. Some studies compare construction costs in
prevailing wage states to construction costs in non-
prevailing wage states. Others compare the Davis-Bacon
wages to other, more representative, measures of wages.
These methods are discussed in a number of studies. There
is little agreement between the studies as to whether

prevailing wage laws increase costs, because a
commonality in all of them is that there is always some
technical issue that could substantially affect the results.40

J0 Kentucky LRC Report, pp. 45-46.
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Section Three

Impact on Construction Costs

Senate Bill 102 of Ohio's 122nd General Assembly required an evaluation
of the impact of the prevailing wage exemption on the amount of money saved by
school districts and educational service centers. Testimony on and discussion of
Senate Bill 102 indicated that the expected primary source of any potential savings
would be reduced construction costs.

Proponents of prevailing wage laws maintain that these laws reduce total
construction costs by encouraging the use of more qualified and productive
(usually union) workers. Their reasoning is that these workers may be more
expensive on a per-hour basis, but their greater productivity results in a lower total
cost. Prevailing wage laws may induce contractors to hire only the best workers,
potentially resulting in a superior work force that is able to complete projects more
quickly and, possibly, at a lower labor cost. Even if initial construction costs were
greater, prevailing wage proponents argue that the long-term costs would be lower
due to the superior quality of construction.

Opponents of prevailing wage laws argue that these laws increase project
costs by constraining the choices available to contractors aid ultimately to the
payer. Opponents also believe cost is increased by changing how workers are
utilized. In addition, they believe cost may be increased by the effect the laws
may have on labor distribution. For instance, non-union contractors may be faced
with the choice of paying a high wage to an unskilled worker or paying a high
wage to a skilled worker for menial work. Additionally, some contractors may
choose to not bid on projects which could reduce competition and result in higher
construction costs. Additional paper work may also add to the overall cost of a
project.

Contractor Surveys

During testimony on Senate Bill 102, claims about the effect of the
exemption on construction costs ranged from a possible 60 percent savings to
unspecified increases in costs. Opponents of prevailing wage laws claimed
significant savings would result from the exemption. Supporters of prevailing
wage laws claimed low savings, no savings, or even increased costs. Supporters
also claimed that if savings did result, they would prove to be short term because
they would be offset by long term maintenance and repair costs that would result
from the presumed lower quality of construction.
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LSC conducted an exploratory survey to obtain initial estimates of the
effect cf the exemption on construction costs. Every school district in the state
was contacted and asked to have every contractor that bid on a project fill out a
simple survey. Contractors were asked to provide the following information:
school district name, project name, company name, trades involved with the
project, bid price, and bid price had the project been bid with prevailing wages.
The last piece of information was key to the survey. For union companies,
providing the information was not a problem, both prices were the same.
However, non-union companies were asked to assume that they were still subject
to prevailing wage requirements and then recalculate their bids. The responses
were their estimates of what would happen in a hypothetical situation.

The hypothetical bids must be used with caution. Non-union companies
may have had an incentive to overstate the prevailing wage price in order to show
greater savings. The hypothetical bids could also be in error if they did not take
into account any behavioral changes in response to having to pay the prevailing
wages. If having to pay the prevailing wages would induce a contractor to use a
different combination of workers and hours, but the contractor simply substituted
higher wages into the bid estimation equation in calculating the hypothetical bid,
then the hypothetical bid could be too high or too low. Additionally, contractors
may have bid differently due to factors such as the expected number and kind of
bidders. It is possible that a responding firm would not have bid at all under
prevailing wage requirements, but did in the absence of the requirements.

LSC hoped to receive responses from every contractor, both union and non-
union, that bid on every school project. The responses from union companies
could be used as a "check" on the prevailing wage based estimates of the non-
union contractors. However, many school districts and companies instead chose
to not participate in our exploratory survey. Despite the lack of participation, the
received responses were analyzed. The results of the exploratory surveys were
never intended to be interpreted as conclusive estimates of the effect of the
exemption on construction costs, but rather to narrow the range of the possible
savings that may result from the exemption.

Additionally, LSC hoped to use the exploratory survey to obtain data to
confirm or contradict the results of the serendipitous "experiment" that occurred
when the Westlake City School District required that contractors submit two bids:
one subject to prevailing wage requirements and one exempt from prevailing wage
requirements. Information for this one district provided an example of the bidding
outcomes both under and exempt from prevailing wage requirements and the
savings (at least at the time of bidding) that resulted from the exemption. This
information is presented and discussed in the appendix, Case Study: Westlake
City School District.
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In spite of the overall lack of sufficient responses to enhance validity, the
difference between the bid price and the estimate of the bid price had the project
been bid with prevailing wages was calculated for each respondent to provide an
estimate of the savings resulting from the exemption of school districts from the
state's prevailing wage laws. Each calculated difference is an estimate of the
savings in a particular trade on a particular project for a particular contractor. The
difference was then expressed as a percentage of the estimated prevailing wage
bid. This percentage estimates the percentage savings resulting from the
exemption of school districts from the state's prevailing wage laws. For most
union contractors both the estimated savings and the percentage savings were zero.
If, even in the absence of a prevailing wage requirement, a union contractor wins a
bid, then the prevailing wage exemption results in no reported savings to the
school district. However, if the lack of a prevailing wage requirement resulted in
lower bids from union contractors because of increased competition, then the
exemption produced savings that the surveys could not determine.

The exploratory surveys were processed in three rounds. The first two
rounds were processed for two interim reports (September 1998 and January 2000)
and the third round was processed for this fmal report. The results are
summarized in Tables 2 and 3. N is the number of responses. The estimated
percentage savings reported are weighted averages calculated using the prevailing
wage bids as weights.41

Table 2: Estimated Savings Based on Contractor Surveys
(all responses)

Round 1
N Savings

Round 2
N Savings

Round 3
N Savings

Combined
N Savings

Statewide 379 6.12% 203 5.09% 192 9.04% 774 7.24%
Urban >202 5.Z1% 147 4.68% 140 8.84%u 489 6.85%d.
Rural 177 7.09% 56 5.86% 52 9.36% 285 8.02%
Appalachian 54 4.70p/o 19 5.99°/a 8 7.37%u 81 5:60°/p
Non-Appalachian 325 6.34% 184 4.96% 184 9.14% 693 7.42%
Electrical 80 8;U2%o 42 7.79% :61 12.36% 1$9 '; 10.52%n`
General 39 5.11% 10 3.33% 16 8.63% 65 6.19%
Masonry 22 $:95% 24 12.28% 0 xaoc -4^ 10.44%
Plumbing, etc. 61 7.41°/u 36 -0.76% 46 5.75% 143 5.38%
Roofmg 66 9:33°/u 39 1.00°/n 16 13.93% 121 8.09"/0-;:
Other 111 4.45% 52 5.16% 47 9.47°/u 209 6.38%

't The weighted average took into account the size of the project when calculating the average,
rather than treating each project equally.
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Table 3: Estimated Savings Based on Contractor Surveys

(responses reporting savings)

Statewide
Urlian
Rural
Appalac$ian ,
Non-Appalachian
Electtical
General
TVlasonry
Plumbing, etc.

Roofing
Other

Round 1
N Savings

241 10.20%

112 12.48%

9.78%
1:74%

28 8.72%
12.20°/4'

29 11.23%
53,- ' 13.53%
74 9.13%

N
Round 2

Savings
Round 3

N Savings
Combined

N Savings

83 10.51% 155 10.85% 479 10.58%

52 10.38%d 113' , 11.56°l0 294 i 0'.49%
31 10.71% 42 9.92% 185 10.73%

8 15.09%, 9.29% 48 1*0°/u
75 9.87% 149 10.95% 431 10.41%
19, i0.94%a 13;16% 128 12_S^b/o' `•

4 8.08% 14 8.67% 46 8.67%
16 14.:99°fo- 0 ;xxx 29 . 13,53%';

6 5.62% 17 10.79% 52 10,77%

3 10:99% 1"6 13.93"%u 72 13 52%0
35 8.35% 43 10.01% 152 9.48%

The estimates presented in Tables 2 and 3 should be used with caution for a
number of reasons. Participation in the surveys was voluntary and the responses
received may not be representative of school construction in Ohio.42 As
previously discussed, the accuracy of the key piece of information, what the bid
price would have been if the contract had been bid under prevailing wage
requirements, may be questionable. A contractor may have provided, either
intentionally or accidentally, inaccurate information. Additionally, the
information is for bids, not fmal project costs. The information includes bids that

may not have been accepted.

The estimates in Table 2, based on all responses, are the better estimates of
possible overall average savings. The estimates in Table 3 may be taken as an
upper limit on possible overall average savings. The surveys indicate that the
savings, if any, resulting from the exemption of school construction from Ohio's
prevailing wage requirements are likely to be less than the amounts mentioned in
testimony during hearings on Senate Bill 102. Instead of 30, 40, or even 60
percent savings, the contractor surveys indicate a range of savings between five
and ten percent. Of course, an individual project may have a larger or smaller
level of savings and specific school districts may benefit more or less.

°a The estimates were affected by the mix of responses. Union contractors accounted for 38.1
percent of all the responses received. The union share of responses was 36.4 percent in the ftrst
round processecl, 59.1 percent in the second round, and 19.3 percent in the third round. The mix
of responses may have been influenced by efforts of both supporters and opponents ofprevailing

wage laws to encourage the submission of the survey forms.
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Responses were grouped according to whether the district is located in an
urban or rural county. The rural counties include all counties that are not in a
metropolitan statistical area (MSA) plus the following counties that are in a MSA
but are more rural in nature: Ashtabula, Auglaize, Brown, Carroll, Columbiana,
Fulton, Jefferson, Lawrence, and Washington. Under this criterion, 30 counties
were classified as urban.43 Estimated savings were slightly higher in rural counties
than in urban counties. This is consistent with other studies of prevailing wage
that found greater savings in rural areas than in urban areas. One reason for this is
that under prevailing wage laws, wages from urban areas are often "imported" into
rural areas. Urban wages tend to be higher than rural wages, so when the
prevailing wage requirement is removed, lower rural wages may be used, resulting
in savings. Some school districts commented on being able to use lower wage
local labor since they no longer had to require the payment of prevailing wages.
The estimated savings difference has gotten smaller over time. This may be due to
the mix of responses or due to changes in the overall economy. A second
grouping of counties into Appalachian and non-Appalachian yielded no consistent
pattern of savings differences 44 Again, this may be due to the mix of responses
received or changes in the overall economy. Even within the groupings, an
individual project may have a larger or smaller level of savings and specific school
districts may benefit more or less.

Conclusions: Possible savings due to the exemption of school construction
from Ohio's prevailing wage law are likely to be less than the levels mentioned
during testimony on Senate Bill 102. The contractor surveys, which are
suggestive but not conclusive, indicate that average savings are more likely to
range between five and ten percent instead of between 30 and 60 percent. Not all
districts will experience savings. A district may have chosen to continue to
require the payment of prevailing wages. A project may be in an area where the
labor market has essentially equalized union and norrunion wages. Even where
there are savings, districts cannot all expect to achieve the average rate of savings.
Some districts will enjoy greater than average savings and others will experience
below average rates of savings.

" The counties classifted as "urban" are: Allen, Belmont, Butler, Clark, Clermont, Crawford,
Cuyahoga, Delaware, Fairfield, Franklin, Geauga, Greene, Hamilton, Lake, Licking, Lorain,
Lucas, Madison, Mahoning, Medina, Miami, Montgomery, Pickaway, Portage, Richland, Stark
Summit, Trumbull, Warren, and Wood.

"The counties classifed as Appalachian are: Adams, Athens, Belmont, Brown, Carroll,
Clermont, Columbiana, Coshocton, Gallia, Guernsey, Harrison, Highland, Hocking, Holmes,
Jackson, Jefferson, Lawrence, Meigs, Monroe, Morgan, Muskingum, Noble, Perry, Pike, Ross,
Scioto, Tuscarawas, Vinton, and Washington.
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The answer to the question, "How much can a district expect to save
because of the prevailing wage exemption?" is "It depends." It depends on the
district's policies. It depends on where the district is located. It depends on the
state of the construction and labor markets in which the district operates.

Analysis ofDod,ge Construction Data

School construction was exempted from Ohio's prevailing wage
requirements on August 19, 1997. In an effort to compare the costs of school
construction before the exemption with the cost of construction after the
exemption, LSC obtained data on school construction activity from F.W. Dodge.45
The data was used to estimate the cost of construction with and without a
prevailing wage requirement. Any difference between the estimated costs may be
interpreted as an estimate of cost savings. Details on the methodology employed
in obtaining the estimates are provided in an appendix.

The analysis yielded estimated aggregate savings of $487.9 million.
Additions accounted for 84 percent of the estimated savings, alterations accounted
for 11 percent, and new construction accounted for the remaining five percent. A
distribution of estimated savings by county indicates that 36 percent of the savings
occurred on projects located in rural counties and 64 percent occurred on projects
located in urban counties.

The estimated aggregate savings are summarized in Table 4 and broken
down according to p'oject type in Table 5. Savings percent is defined as the
estimated dollars savings compared to the estimated cost under prevailing wage
requirements.

`5 F.W. Dodge, a part of the McGraw-Hill Construction Information Group, is the largest
provider of project news, plans, specif:cations, and analysis services for construction
professionals in the United States and Canada.

F.W. Dodge collects data for private and public construction projects. The data measures the
value of contracts awarded to private f:rms and do not include expenditures for land, acquired
buildings, or architect and engineering design activities.
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Table 4: Summary ofEstimated Saving
(dollar amounts in thousands of 2001 dollars)

Year Projects
Combined

Savings Percent

1997 35 $14,843.0 12.6%
1998 315 $82,094.7 13.3%
1999 280 $115,282.7 11.7%
2000 230 $97,333.5 9.4%
2001 264 $178,318.4 9.9%

Total 1,124 $487,872.4 10.7%

Table 5: Summary of Estimated Saving
(dollar amounts in thousands of 2001 dollars)

New Construction Additions Alterations

Yeari Projects "Savings" Percent Projects "Savings" Percent Projects "Savings" Percent

1997 9 $1,388.2 2.2% 14 $12,664.5 25.6% 12 $790.3 12.7%

1998 29 $4,095.5 1.8% 68 $65,501.0 21.7% 218 $12,498.2 13.0%

1999 39 $2,856.2 0.7% 91 $95,928.9 20.8% 150 $16,497.7 11.5%

2000 48 $4,380.9 0.9% 67 $79,949.7 19.4% 115 $13,002.9 10.5%
2001 74 $11,918.6 1.4% 82 $153,987.1 18.6% 108 $12,412.8 8.6%

Total 199 $24,639.4 1.2% 322 $408,031.1 19.9% 603 $55,201.9 10.7%

Estimated percentage savings were greater for additions than for alterations
and new construction. This supports comments made in response to surveys sent
to school districts that indicated a belief that savings would be greater on additions
and alterations than on new construction. Although the trend was not consistent
across project types, percentage savings appear to have decreased over time. For
most of the time since the exemption went into effect, the construction industry
experienced healthy growth and increased demand for workers. Year-over-year
growth in construction employment was positive until September 2001. High and
increasing demand for workers may have decreased the difference between union
and non-union wages and worked to reduce the possible savings from the
exemption. One reason for the high and increasing demand for construction
workers was the increase in school construction activity that started in 1997.
Factors contributing to this increase include the creation of the School Facilities
Commission and increased state appropriations for school construction. The
increase in school construction activity is pictured in Chart 1.
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Chart 1: Ohio Public School Construction Expenditures.
(bid amountsln millions of dollars; based on F.W. Dodge data,
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The estimated savings by location are presented in Table 6. Rural counties
had 36 percent of the aggregate estimated savings compared to 64 percent for
urban counties. Estimated percentage savings were greater in urban counties than
in rural counties. This is possibly due to differences in the mix of project types
between the two location categories. Rural counties had a larger percentage of
new construction projects and a smaller percentage of alterations compared to
urban counties.

Year
1997
1998
1999

2001
2000

1993
$275.2

$153.4

Table 6: Estimated Savings by Location
(dollar amounts in thousands)

Rural Urban
Projects "Savings" Percent Projects "Savings" Percent

11
145
112
73
91

1994
$293.8

$110.6

$120,9

$62.3

$5,650.3
$23,785.8
$34,506.4
$24,807.2
$88,659.8

1996
$451.5

$242.7

146.0

14.5%
12.2%
8.4%
5.8%

10.3%

$396.2

172.7

$181.8

$41.7

24 $9,192.7 11.6%
170 $58,309.0 13.8%
168 $80,776.4 13.9%
157 $72,526.3 12.0%
173 $89,658.6 9.6%

Total 432 $177,409.5 9.2% 692 $310,462.9 11.9%

A Word of Caution: Construction costs are a function of many factors. The
presence or absence of prevailing wage laws is just one of many factors that will
influence the cost of a project. Many of the factors influencing cost are project

-24- Research ReportLegislative Service Commission



I

specific. Projects differ in size and location. Projects of the same size may differ
in specifications. Similar projects built at different times may face shortages or
surpluses of labor or materials due to the state of the economy. Analysis of
construction costs should take into account as many of the factors that influence
construction costs as possible. The above analysis included the factors available,
but was not able to include all the factors that may influence construction costs.
For example, LSC was unable to obtain information regarding the division of cost
between labor and materials. Omitting relevant variables from regression analysis
may statistically bias the estimates of the coefficients of the included variables.
The bias may be positive or negative depending on the relationships between the
included variables and the omitted variables. Any effects on the estimated
coefficients will affect any calculations that make use of the coefficients 46

The results reported are for the specific exemption of school construction in
the Ohio economy between 1997 and 2001. The effect of an expanded exemption
in a different economic environment may not necessarily be the same.

161n one estimation attempt, LSC included a dummy variable to indicate funding by the Ohio
School Facilities Commission. This attempt is described in Appendfx 3.
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Section Four

Impact on Construction Quality

Senate Bill 102 required an evaluation of the impact of the prevailing wage
exemption on the quality of school building construction in Ohio. Proponents of
prevailing wage laws assert that the laws assure quality construction by
encouraging the use of more qualified and productive workers. Opponents of
prevailing wage laws assert that contractors may substitute lower quality or
prefabricated materials to offset the cost of high priced labor and that wage
savings due to the repeal of prevailing wage laws may allow school districts to
afford higher quality niaterials or build larger facilities for the same cost.
Opponents also argue that higher wages may not be an indication of higher quality
or more skilled workers. Union wages may be higher than non-union wages due
to productivity differences, union market power, or a combination of the two.
Prevailing wage laws may not necessarily assure that higher quality workers are
hired. The Kentucky Legislative Research Commission found instances of the
same workers being paid more on prevailing wage projects than on private
projects. If these workers did the same quality of work on each type of project,
then the payment of prevailing wages potentially increased costs without
improving quality. The Kentucky Legislative Research Commission noted that
prevailing wage laws ensure that "higher wages are paid, but do not ensure an
associated improvement in quality or productivity."47

Although a bit dated, "Maryland's Prevailing Wage Law: A Study of Costs
and Effects," released by the Maryland Department of Fiscal Services in January
1989, contains a good commentary on the issue of quality of construction.

To determine whether prevailing wages encourage higher
quality construction, industry quality indicators were
sought through discussions with building and contractor
organizations, union affiliates, and state personnel. No
quantitative measures of quality could be found to compare
state projects subject to prevailing wages with those
exempted under current regulations. The use of contractor
"call-backs," corrective actions needed after building
completion, was examined as a possible measure.
However, agency, contractor, and labor representatives
stated that many call-backs result from design flaws and
thus could not be attributed to contractor error.

47 Kentucky Legislative Research Commission, op. cit., p. 65.
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Absent any numerical indicators of quality, those
interviewed were asked whether prevailing wage policies
influenced quality. Results were mixed. The labor
affiliates generally believed that prevailing wages did
encourage higher quality, while some contractors dismissed
any qualitative difference between prevailing and norr
prevailing wage projects. Union representatives indicated
that their sponsorship of formal apprenticeship programs,
funded in part through employer benefit contributions,
provided a much better trained and productive work force.
Some contractors, even some non union contractors,
indicated that union labor was generally superior to non-
union workers.48

The Building Research Board,49 in its report Inspection and Other
Strategies for Assuring Quality in Government Construction, noted that "quality is
a value-laden term that depends on one's point of view" and defined a quality
building as one "whose characteristics create an environment where the occupant
or user can accomplish his purpose effectively, efficiently, and comfortably.'So
Quality was defined as "conformance to adequately developed requirements" and
the "satisfaction of users' needs" was described as "the ultimate measure of
quality. "s 1

LSC adopted the Building Research Board's concept of measuring quality
and conducted two surveys in which school districts were asked about the quality
of school construction before and after the exemption of school construction from
Ohio's prevailing wage laws. The responses to the surveys provide an indication
of the extent to which the users' (school districts') needs were satisfied. The
surveys are subjective assessments. They may be measuring quality or they may
be measuring the responders' preconceived opinions on prevailing wage. In the
survey responses, quality is in the "eye of the beholder" and what is in the eye of a
beholder may be what is in the mind of the beholder. The survey responses may

'8 Maryland Department of Fiscal Services, "Maryland's Prevailing Wage Law: A Study of Costs
and Effects, " (January 1989).

'9 The Building Research Board of the National Research Council of the National Academy of
Sciences provides technical assistance to the U.S. government on building technology, private
sector competitiveness, and building design.

so Building Research Board, '7nspection and Other Strategies for Assuring Quality in
Government Construction, "National Academy Press, Washington D.C., 1991, pp. 7-8.

51 Ibid., p. 43.
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be reflecting a district's satisfaction with having a new school building,
particularly if it replaces a dilapidated old building.

Quality is a subjective concept and differences in quality may not become
apparent without the passage of a sufficient amount of time. Estimates of the
effect of the prevailing wage exemption on the quality of public school building
construction are difficult, if not impossible to make. This is especially true for
small variations in quality, which may not show up in the surveys. However, if a
quality difference is serious, significant, and large, then it may be detected on
satisfaction surveys like the ones LSC conducted.

January 1999 Survey

In January 1999, LSC mailed a survey to each of the 611 Oliio school
districts and received responses from 187 districts (a 31 percent response rate).
The surveys were sent to the district superintendent assuming that the
superintendent would forward the questions to the individuals best able to answer
them and that the superintendent would have been made aware of any problems.
The survey included the following open-ended questions about construction
quality.

Have you noticed any difference in the quality of
construction? Please conunent on both the process of
construction and on the finished product. Compared to
similar projects undertaken before the exemption, has the
frequency of delays and change orders changed?

The responses are summarized in Table 7.

Table 7: 1999 Quality Survey

Response Frequency Percent

No Response to Quality Question 121 65%

No Change / Quality Improved 65 35%

Quality Worse 1 1"/0

Of the districts that commented on the quality of construction, 98 percent
reported either no change in quality or an improvement in quality. The results are
not necessarily representative of all districts that had projects. Comments on the
quality of construction are presented below.
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I am not convinced PW makes any difference in the quality
of the project. What truly matters is the quality of the
foreman/superintendent assigned to the project. That
person may be union or non-union. We have had
tremendous union contractors and bad ones. Same with
non-union.

Comments made to me by the contractors on the roof
projects lead me to believe that the contractors have made
adjustments to the bidding process. Both of the contractors
used on our jobs traditionally bid projects as prevailing
wage. However, on these projects, they felt that they
would be underbid if they did so and so they bid based on
other considerations. They also indicated to me that the
workers were the same ones they would have used on a
prevailing wage job, just paid less. Due to the reputation of
the contractors, my opinion is that we received a first rate
job at a reduced cost.

There has been no difference in the quality of construction.
There haven't been any more delays or change orders than
when we had prevailing wages.

All contractors except one that are under contract are union
firms; therefore, it is difficult to comment. We lave had a
number of delays but that was not because of the prevailing
wage exemption; it was because of a very tight and costly

structural steel market.

The perceived quality of construction has not diminished; if
anything, the quality of work performed duing this last
construction season was markedly improved over prior
periods. We can observe no apparent change in the bidding
process, change order process, or frequency of delays (if
anything, the jobs this last season were completed well
ahead of targeted completion dates with no change orders!).

We have experienced several instances of decreased quality
in construction following prevailing wages exemption.
However tempting it might be to attribute our (or any)
experiences to the demise of prevailing wages, correlation
does not necessarily denote causation. We have also had
less than satisfactory experiences with prevailing- wage -
paying bidders. It is problematic whether the prevalence of
these occurrences is even statistically significant.
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At this time I can't say the quality is any different since the
completed projects used the same contractor just applying
the prevailing wage rate. One contractor (drop ceilings)
commented that having to pay prevailing wage created
some tension within his organization since employees
assigned to our project were paid at a higher rate than
others within the company who worked other projects of
the same nature, but were paid at the lower rate.

The quality has been good. The project is not completed.
All change orders were initiated by us not the contractor.
The delays have been weather and the ability of the
contractor to attract laborers.

There has been no change in the quality of construction.
Overall, the quality of construction on all these projects has
been particularly good whether prevailing wages were
required or not.

Compared to earlier projects when prevailing wage was
required, I see no difference in the quality of work or time
involved.

I cannot answer this question at this time. Quality is
usually discowred after a period of time. It takes a while
before shoddy work and poor quality work begins to show.

We have been very pleased with the quality of construction
and the timely progress being made by the contractors at
this time. We were able to open the junior high school on
time this fall and anticipate opening the new elementary on
time this fall. We have had no delays and the change
orders have been reasonable in quantity and subject.

In most cases, the contractors have been the same as we
have had in the past and the quality of work has not
changed.

No, we have not noticed much difference in the process of
construction or on the finished product. We have noticed a
bit more willingness to work with us regarding changes.

No, the quality of construction and the finished product
remain the same as projects done prior to the exemption
taking effect. I believe this is a function of how well the
specifications are written, the reputation of the company
doing the work, the quality of the product used, and 8te
amount of supervision of the project by the owner and the
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architect. We have seen no change order increase nor
additional delays with projects after the exemption went
into effect. Specifications on all projects included a
completion date.

A ggust 2000 Survey

In August 2000, LSC sent out another survey to all school districts. As
before, the questions were sent to the district superintendent on the assumption
that the superintendent would forward the questions to the individuals best able to
answer them and that the superintendent would have been made aware of any
problems that might have arisen. In the seven-question survey, six of the
questions were closed-ended in order to make processing easier, but the last
question was an open-ended question asking for the superintendent's general
opinion of the prevailing wage exemption. Additionally, superintendents were
free to comment on any of their answers to the six closed-ended questions.

LSC received responses from 357 districts, including responses from 227
districts that indicated they had construction or renovation projects between
January 1999 and September 2000 that required competitive bidding. Of these
227 districts, 196 answered the following question about quality:

Compared to projects subject to prevailing wage
requirements, non-prevailing wage projects

(a) are of higher quality

(b) are of about the same quality

(c) are of lower quality

These responses are summarized in Table 8.

Table 8: 2000 Quality Survey

Response Frequency Percent

Higher quality 12 6%

About the same quality 179 91%

Lower quality 5 3%

Although LSC sent questions to every district, not all districts replied and
LSC did not follovv-up to determine the reasons for not replying. Therefore, the
survey results cannot be interpreted as conclusive evidence of the statewide effect
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of the prevailing wage exemption on the quality of school construction in Ohio.
Based on the responses received, most (but not all) school districts, the ultimate
users of the finished construction product, do not appear to have major concerns
about the quality of construction. The comments that mentioned the quality of
construction are presented below.

I think we should make every effort to reduce construction
costs to school districts. As long as we don't give up
quality and safety, we should continue.

Little impact on $'s and/or quality.

Has it reduced cost to schools? Has it improved
quality/workmanship?

I like the exemption. It lowers the cost of renovations and I
haven't experienced any decrease in quality.

Getting rid of the prevailing wage is one of the smarter
things Ohio has done. The quality of work is as good. We
have the same contractor bidding on our jobs. The amount
of paperwork was ridiculous as well as the responsibility
that went with it. Prevailing wage just artificially inflated
the price. The market should decide wages--not the
govennnent. Prevailing wage kept a lot of good quality
small companies out of the market. Don't bring prevailing
wage back. It's a waste of taxpayer money.

We are doing 2 H. B. 264 energy conservation projects that
allow us to secure contractors without going thru
competitive bidding. Even with that, we are getting at least
3 quotes on the jobs to be done. We are still getting quality
work done at competitive prices.

I support it. Need to save money anytime we can if we
aren't compromising quality.

It is like many other decisions, it is a balance of what is
good for everyone vs. good for a small group. The public
benefits from the exemption but the laborer's quality of life
is diminished. I would rather see the laborer make a fair
wage. I am also not sure the quality of the job doesn't
suffer when cheaper labor is employed.

Think it is a good idea. We are using public funds for these
projects, so why not be allowed to negotiate (bid) for the
best prices as long as the labor is of a similar quality.
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Excellent--lot less paperwork and on smaller projects,
$50,000-$150,000, do not think quality is an issue on big
projects. There may be a quality issue, but I doubt it.
Private enterprise is exempt so we should be also.

It should save money across the state. I believe "all" our
workers are being paid prevailing wage. At this point,
we're satisfied with the quality of work.

I think it 's good for our school district, save money, same
quality.

Would probably be better off hiring union workers &
contractors. We received very poor quality work. I am
sure we used non-prevailing wage to save money.

Helps school districts by providing more budget money to
extend or add additional projects. Frees up funds to apply
toward higher quality equipment or more material that
would normally be spent on exceptionally higher wages. It
also adds more people to the work force at a reasonable
wage in which projects finish as scheduled or with little or
no time extension.

I am totally supporting the exemption. I don't mind paying
for quality work when I get it but unfortunately the unions
today are more interested in keeping sub par people on the
payroll then they are about the quality of the work.

It has been a definite plus. I don't care if the contractor is
union, non-union, or Martian. What I care most is that a
quality job is completed at a competitive price.

Places more contractors in a position to bid. Quality is the
answer not--union or non- union.

This legislation has saved school districts both time and
money by exempting us from prevailing wages. At the
same time, it has hurt the quality of work we have received.
It should be noted that we do not ask a company whether
they are union (prevailing wage) company or not. But, it
has probably been a 50/50 split between union and norr
union companies doing our jobs.

I strongly believe that the exemption is beneficial to school
projects. It provides for a more open and competitive bid
process and for us, has not affected our quality of
construction.
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I favor the exemption for school districts. It enables
districts to get quality work done quicker than they
normally would be able to, and at a reasonabb price.

This has been great for schools and taxpayers. We are still
getting a quality product.

Overall, the exemption has made a favorable impression on
projects, from a cost standpoint, without significantly
reducing quality.

Just finishing a project of almost 18 million that wasn't
prevailing wage. I am extremely pleased with the pricing
and quality I received.

We want to keep the prevailing wage exemption. We feel
it less costly projects, time savings to us (less monitoring)
and equal quality of work done.

We finished a building project ($19 million) that required
prevailing wage. Strong union influence in our district
besides. Probably increased bids, not necessarily better
quality work. All but one contractor was union.

This exemption has provided us with a better quality
addition because of the lowering of cost.

School dollars are very hard to come by. The prevailing
wage exemption saves money and does not sacrifice

quality.

In our area, there are strong unions; all these unions have
been very supportive of our district. I continue to think it
best to pay prevailing wage rates. I also become concerned
of the quality we may get if less than prevailing wage
contractors get contracts.

Excellent idea to exempt schools from this. Quality of
work is just as high or higher. In fact, several local
contractors will not bid prevailing wage jobs because of
paperwork, etc.

Excellent legislation--increase competition resulting in
higher quality--lower cost--and projects are completed
more efficiently and sooner. Don't let the unions prevail in
over turning this exemption!
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The prevailing wage exemption has been very important to
schools. It has saved huge sums of money at no apparent
loss of quality of work. It has allowed us to spend more
money on education and less on maintenance.

I feel it allows school districts to obtain quality contractors
at a reduced cost.

The prevailing wage exemption provides contractors an
opportunity to use labor that may not be the quality we
want for our public building projects. Depends on the
supervisor that monitors the projects. Still believe "you get
what you pay for." However, on this project we were
fortunate to have a local contractor awarded the bid.

I still believe that without mandatory prevailing wage the
cost of projects overall are lower. I also believe that there
is no loss of quality. We have worked with both union and
norrunion shops and have many success stories using both.

Quality firms and individuals do quality work! This is
irregardless of prevailing wage!

Can't really tell if it made a difference. Quality of
construction has been excellent.

Conclusion

Quality is a subjective concept. In seeking to evaluate the impact that the
prevailing wage exemption had on the quality of school construction, LSC
assumed a defmition of quality meaning "conformance to adequately developed
requirements" and that "the ultimate measure of quality" was the "satisfaction of
users' needs." Surveys of school districts indicate that the users of the buildings
are generally satisfied with the buildings. As perceived by responders, the
exemption does not appear to have decreased the quality of school construction by
that defmition.5Z

57 However, other definitions of "quality"could be affected by the exemption. LSC was unable to
measure, for example, the longevity or future maintenance requirements of the buildings being
constructed by workers being paid less than prevailing wages.
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Section Five

Ibnpact on Construction Wages

I

Senate Bill 102 required an evaluation of the impact of the prevailing wage
exemption on the wages of construction employees working on the construction of
public school buildings in Ohio. To the extent that prevailing wage laws increase
wages in the construction industry, the repeal of prevailing v<age laws would ba
expected to decrease wages in the construction industry. Kessler and Katz (2001)
used individual data on blue-collar construction and non-construction workers
obtained from the census and the Current Population Survey to analyze wages in
repeal and non-repeal states 53 They conclude that a repeal of a state's prevailing
wage law leads to a slight decrease in the relative wages of both union and non-
union construction workers and a sizeable reduction in the union wage premium.

Senate Bill 102 did not totally repeal Ohio's prevailing wage law. Only
school construction and renovation projects were exempted from the requirements.
Other public construction projects are still subject to Ohio's prevailing wage
requirements.54 Because Ohio "repealed" the prevailing wage for only a specific
category of construction, the potential exists for affected workers to change to
some other category of construction and minimize any negative impacts the
exemption might have on individual workers. Because school construction is a
relatively small part of Ohio's construction industry, trends and events in the rest
of the industry may overwhelm any effects of the prevailing wage exemption. At
the time the exemption went into effect, demand for construction workers was
high. The high demand for workers may have counteracted any negative effect the
exemption may have had on individual workers. The impact of the exemption on

53 Daniel P. Kessler and Lawrence F. Katz, "Prevailing Wage Laws and Construction Labor
Markets, "Industrial and Labor Relations Review, Volume 54, Number 2, January 2001, pp. 259-

274.

s' Ohio's prevailing wage law applies, with certain exemptions, to anypublic authority authorized
to contract for a public improvement estimated to cost above specifted threshold amounts. In
addition to the exemption for primary and secondary schools, other projects exempt from the
prevailing wage law include projects subject to the federal Davis-Bacon Act, projects utilizing
participants in specifted types of employment programs or work experience programs when a

public authority uses aparticipant's labor to construct a public improvement, the construction or
renovation of certain publicly funded multifamily residential projects, the construction of
specified county ditch projects, public improvements constructed by full-time nonprobationary
employees of a public authority who are class fed in the civil service, and public improvements
undertaken by or under contract for soil and water conservation districts and certain county

hospitals.
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the wages of construction employees working on the construction of public school
building in Ohio is not likely to show up in the available statistics for the
construction industry as a whole.

School Construction Relative to Total Construction

School construction accounts for a small, but significant, share of the
overall construction industry in Ohio. The 1997 Census of Construction indicated
that in Ohio the value of construction work on educational buildings accounted for
5.0 percent of the total value of construction, 6.4 percent of the value of building
construction, and 10.5 percent of the value of nonresidential building
construction.s5, 56 The prevailing wage exemption created by Senate Bill 102
affected only this small segment of the Ohio construction industry. Because
school construction is such a small part of the overall construction industry, trends
and events in the rest of the industry may overwhelm any effects of the prevailing
wage exemption and hamper the identification of these effects through the analysis
of overall industry data. This may change as school construction begins to
account for an increasing share of overall construction activity. Additionally,
workers may find it easier to move from the relatively small segment of the
industry directly affected by the exemption to the remainder of the industry that
was not directly affected by the exemption. This is especially true if the demand
for workers is high in the remainder of the industry.

Analysis of Data from the Bureau of Labor Statistics

This section examines recent activity in the construction industry using
statistics from the U.S. Bureau of Labor Statistics. The data used in this section
are for the construction industry as a whole, not just for that segment involved in
school construction. The available data are organized by trade rather than project
type. A worker may be employed on more than one type of project during a given
period. Prus (1999) commented on this same limitation of the available data,
noting that "workers in school construction cannot be distinguished from workers
in other market segments" and that "it is not possible to draw any direct inference

ss 1997 Economic Census, Construction, GeographicAreaSeries, U.S. Department ofCommerce,
U.S. Census Bureau, Washington DC.

56 In the Census of Construction, the category "educational buildings"includes all buildings that
are used directly in administrative and instructional activities such as colleges, universities,
elementary and secondary schools, correspondence, commercial, and trade schools. Libraries,
museums, and art galleries, as well as laboratories that are not a part of a manufacturing or
commercial establishment, are also included.
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about the impact that the inclusion or exclusion of school construction from
prevailing wage requirements might have on construction workers' wages."57

Employment

School construction was exempted from Ohio's prevailing wage
requirements on August 19, 1997. It is tempting to compare September 1997
employment with August 1997 employment and attribute any change to the
prevailing wage exemption. However, doing so ignores the seasonal pattern
inherent in the construction industry, any general trends in the industry, and the
fact that it often takes time for individuals to react to policy changes. Also, it
would take several years to turn over contracts so that all the contracts were
adopted under the new law rather than the prior law. Charts 2 and 3 present
information on construction employment in Ohio. The seasonal pattem of
construction activity is shown by the regular up and down pattern in the lines
labeled "employment." A cyclical pattern can also be discemed from the trend in
the ups and downs of the line. Using a 12-month moving average (12 mma)

removes the seasonal pattern and presents a better picture of the trend over time.

Chart 2: Ohio Construction Employment (in thousands)
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" Prus (1999), p. 32.
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Chart 3: Ohio Special Trades Enrployment (in thousands)
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Another indicator of changes in the industry is a year-to-year comparison.
September 1997 is compared with September 1996; October 1997 is compared
with October 1996. This type of comparison is one method of adjusting for the
seasonal pattern of construction employment. Charts 4 and 5 present year-to-year
percentage changes in employment for the Ohio construction industry and for
special trade contractors. Growth in the construction industry is demonstrated by
positive year-to-year percentage changes. Also presented are changes in the 12-
month moving averages of employment.

Chart 4: Ohio Construction Employment
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Chart 5: Ohio Special Trades Envployment
(percentage changes from one year earlier)
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Employment in the Ohio construction industry was growing before the
prevailing wage exemption went into effect in August 1997 and it continued to
grow after the exemption of school construction from the state's prevailing wage
requirements. In the 53 months before the exemption went into effect (April 1993
through August 1997) year-over-year employment growth averaged 5.2 percent
for construction and 5.4 percent for special trades contractors. In the 53 months
since the exemption went into effect (August 1997 through December 2001)
employment growth averaged 3.5 percent for construction and 4.1 percent for
special trades contractors. For comparison, Table 9 presents these growth rates
along with those of other industries.

Table 9: Employment (average percentage changesfrom one year earlier)

April 1993 - August 1997 August 1997 - December 2001

Ohio Corstruction 5.2% 3.5%
Ohio Special Trades 5.4% 4.1%
U.S. Construction 4.7% 5.5%

U.S. Special Trades 5.3% 6.6%

Ohio Manufacturing -1.3% 0.9%
Ohio Retail Trade 0.6% 2.6%

The changes in employment growth rates cannot be adequately explained
solely by the exemption of school construction from prevailing wage
requirements. The 1993-1997 period corresponds to the recovery period from the
1991 recession. The 1997-2001 period corresponds to a slower growth plateau
period at the beginning of which unemploymern was low and which ended with
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the 2001 recession. As the economy grew, construction employment grew. When
the economy slowed down, construction growth slowed. Additionally, as
mentioned above, school construction is a small segment of the overall
construction industry. Any effects of the exemption were likely overshadowed by
industry-wide influences.

AveraQe Hourly Earn

Year-over-year percentage changes can also be used to evaluate average
hourly earnings (AHE) before and after the exemption of school construction from
the state's prevailing wage requirements. Charts 6 and 7 present year-over-year
percentage changes in the average hourly earnings of workers in the overall
construction industry in Ohio and for special trades contractors. Also presented
are the year-over-year percentage changes in real (inflation adjusted) average

hourly earnings.

Chart 6: Ohio Construction AHE
(percentage changes from one year earlier)
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Chart 7: Ohio Special Trades AHE
(percentage changes from one year earlier)
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The charts show that average hourly wages have generally increased. As
the economy grew, average hourly earnings grew. When the economy slowed,
growth in average hourly eamings slowed and turned negative for a short period.
In the 53 months before the exemption, growth in average hourly eamings
averaged 1.8 percent for construction and 1.7 percent for special trades
contractors. In the 53 months since the exemption, growth in average hourly
earnings averaged 3.2 percent for overall construction and for special trades
contractors. For comparison, Table 10 presents these growth rates along with

those of other industries.

Table 10: AHE (average percentage changes from one year earlier)

I April 1993 - August 1997 August 1997 - December 2001

Ohio Construction 1.8% 3.2%
Ohio Special Trades 1.7% 3.2%
U.S. Construction 3.5% 2.5%
U.S. Special Trades 3.4% 2.5%
Ohio Manufacturing 3.1% 2.2%
Ohio Retail Trade 3.7% 4.0%

Adjusting for inflation shows that real average hourly earnings for
construction grew at an average rate of 0.7 percent in the 1997-2001 period
compared to a rate of -0.9 percent in the 1993-1997 period. For special trades
contractors, real average hourly earnings averaged 0.8 percent growth in the 1997-
2001 period compared to-1.0 percent in the 1993-1997 period.

M Legrslafive Service Commission -42- Research Report



0
Home

Although growth in average hourly earnings, both before and after
adjusting for inflation, was greater after the prevailing wage exemption, because
school construction is a small segment of the overall construction industry, the
change in growth cannot be adequately explained by the exemption alone. The
growth may be explained by the growth in the overall economy. As the economy
grew, construction average hourly earnings grew; when the economy slowed
down, growth in average hourly earnings slowed.

AveraQe Weekly Hours

Average weekly hours (AWH) vary with the seasons. Charts 8 and 9
provide pictures of average weekly hours in the Ohio construction industry as a
whole and for special trade contractors. The seasonal pattern is adjusted for with a
12-month moving average (12 mma).

Chart 8: Ohio Construction A WH
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Chan 9: Ohio Special Trades AWH
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There is little difference in average weekly hours between the post-
exemption period (August 1997-December 2001) and the pre-exemption period
(April 1993-August 1997). In the pre-exemption period, average weekly hours in
construction averaged 39.70 hours. The post-exemption average decreased
slightly to 39.62 hours. For special trade contractors the pre-exemption average
was 39.31 hours and the post-exemption average was 39.62 hours. For
comparison, Table 11 presents these averages along with those of other industries.

Table 11: A WH (averages)

April 1993 - August 1997 August 1997 - December 2001
Ohio Construction 39.70 39.62
Ohio Special Trades 39.31 39.62
U.S. Construction 38.84 39.08
U.S. Special Trades 38.18 38.48
Ohio Manufacturing 43.42 42.75
Ohio Retail Trade 28.53 28.17

Average Weekly Earninffs

Average weekly earnings (AWE) are the product of average hourly
earrrings and average weekly hours. Both of these components are subject to
seasonal fluctuation and general variability, so their product is also seasonal and
variable. In order to compare earnings in the pre-exemption and post-exemption
periods, the dollar amounts were inflated to December 2001 dollars using the
Consumer Price Index for Urban Consumers. Charts 10 and 11 provide pictures of
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both the current dollar and inflated average weekly earnings for the Ohio
construction industry as a whole and for special trade contractors.

Chart 10: Ohio Construction AWE
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Chart 11: Ohio Special Trades AWE
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Average weekly earnings in construction grew at an average year-over-year
rate of 2.3 percent in the 1993-1997 period and 2.9 percent in the 1997-2001
period. For special trades contractors, average weekly earnings grew at an average
year-over-year rate of 2.4 percent in the 1993-1997 period and 2.9 percent in the
1997-2001 period. For comparison, Table 12 presents these growth rates along
with those of other industries.
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Table 12: NominalAWE
(average percentage changes from one year earlier)

April 1993 - August 1997 August 1997 - December 2001

Ohio Construction 2.3% 2.9%
Ohio Special Trade 2.4% 2.9%
U.S. Construction 3.1% 3.6%
U.S. Special Trades 3.3% 3.5%
Ohio Manufacturin 2.8% 2.2%
Ohio Retail Trade 3.9% 3.2%

However, using the inflated values (which is the same as adjusting for
inflation), the average year-over-year rate of change in average weekly earnings in
construction was -0.5 percent in the 1993-1997 period and 0.5 percent in the
1997-2001 period. For special trade contractors, the average year-over-year rate
of change in inflation adjusted average weekly earnings was -0.3 in the 1993-1997
period and 0.4 percent in the 1997-2001 period. For comparison, Table 13
presents these growth rates along with those of other industries.

Table 13: Real AWE
(average percentage changes from one year earlier)

I April 1993 - August 1997 August 1997 - December 2001

Ohio Construction -0.5% 0.5%
Ohio Special Trades -0.3% 0.4%
U.S. Construction 0.3% 1.1%
U.S. Special Trades 0.5% 1.0%
Ohio Manufacturing 0.0% -0.3%
Ohio Retail Trade 1.1% 0.8%

Inflated average weekly construction earnings averaged $796.97 in the
1993-1997 period and $811.75 in the 1997-2001 period. The $14.78 weekly
difference is the equivalent of $768.56 annually. For special trade contractors,
inflated average weekly earnings averaged $804.63 in the 1993-1997 period and
$824.14 in the 1997-2001 period. The $19.51 weekly difference is equivalent to
$1,014.52 annually. For comparison, Table 14 presents these differences along
with those of other industries.
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Table 14: A WE (averages in December 2001 dollars)

April 1993 -
August 1997

August 1997 -
December 2001

Annualized
Difference

Ohio Construction $796.97 $811.75 $768.56
Ohio Special Trades $804.63 $824.14 $1,014.52
U.S. Construction $679.76 $710.14 $1,579.76
U.S. Special Trades $684.39 $713.62 $1,519.96
Ohio Manufacturing $732.16 $732.89 $37.96
Ohio Retail Trade $247.63 $263.43 $821.60

Although causality cannot be determined, the "average construction
worker" appears to have been better off, at least in terms of average weekly
eamings, in the post-exemption period.

Conclusion

This section discussed the potential impact that the exemption of Ohio
school construction from the state's prevailing wage law had on the wages of
construction employees working on the construction of public school buildings in
Ohio. Kessler and Katz (2001) reported that a full repeal of the prevailing wage
law would be expected to decrease the relative wages of construction workers and
decrease the union wage premium. An exemption (or "partial repeal") such as
Ohio's could have similar effects, but a partial repeal leaves open the possibility of
shifting to other projects still covered by the prevailing wage law. This shifting
would reduce the effect the partial repeal would have on wages. School
construction is a small, but important, segment of the construction industry.
Contractors and workers may be able to shift out of school construction to other
types of construction. This is especially true if demand for construction workers is
up as it was during most of the time after the exemption went into effect. This
shifting would also reduce any effect the partial repeal would have on wages.
Increased demand for construction labor may offset any negative effect the
exemption might have on wages.

A review of data from the Bureau of Labor Statistics indicates that the
exemption of school construction from Ohio's prevailing wage law did not have a
discernable negative effect on the overall construction industry. For most of the
time after the exemption, the economy and the construction industry were healthy
and growing.58 As the economy slowed, construction activity slowed.

58 Indications are that this is still the case for school construction. The Ohio School Facilities
Commission (SFC) estimates that SFC expenditures for school construction will be up
substantially in FY 2002 over FY 2001. Based on this it would appear to be highly improbable
for total school construction to fall in FY 2002. In addition, school bond levy approvals were
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Employment growth continued after the exemption went irrto effect and slowed
only when the economy slowed. Average hourly earnings continued to grow until
the economy slowed. Average weekly earnings also continued to grow. Inflation-
adjusted average weekly earnings were higher on average after the exemption than
before the exemption. Although the industry as a whole continued to do well after
the exemption, some individuals may have done better than others and some may
have done worse.

very high in CY 2000 and CY2001. This indicates that local money for school construction over
the next few years will be substantial and probably will continue to rise along with the state
funding through at least CY 2002 andprobably beyond.
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Section Six

Conclusion

Senate Bill 102 exempted school construction from Ohio's prevailing wage
requirements and required an evaluation of the effects of the exemption on
construction costs, construction quality, and construction wages.

LSC found indications of $487.9 million in aggregate savings, an overall
savings of 10.7 percent. Estimated savings on new construction projects was
$24.6 million (1.2 percent). Estimated savings on additions was $408.0 million
(19.9 percent). Estimated savings on alterations was $55.2 million (10.7 percent).
Evidence was not available as to the portion of the estimated savings, if any, that
could be directly and conclusively attributed to the prevailing wage exemption.

LSC found indications that the exemption had little impact on the quality of
public school building construction. Using the satisfaction of users' needs as a
measure of quality, LSC surveyed school districts to determine the extent to which
they were satisfied with the quality of public school building construction. The
surveys indicate that the users of the buildings are generally satisfied with the
buildings and that, in the opinion of the users, the exemption does not appear to
have decreased the quality of school construction.

LSC found indications that the exemption had little impact on the wages of
construction employees working on the construction of public school buildings.
The search for an impact was complicated by a number of factors. School
construction accounts for a small percentage of construction activity. Most
workers do not specialize in one category of project, such as school construction,
but specialize in a craft or activity and move between types of projects that include
that activity. Demand for construction workers has been high for most of the time
since the exemption went into effect.

The effects reported are for the specific exemption of school construction in
the Ohio economic environment of the late 1990's. A different exemption in a
different economic environment may have different effects.
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Appendix I

Case Study: Westlake City School District

In November 1996, the Westlake City School District, located in Cuyahoga
County, passed a bond issue for a $27 million facilities improvement program.
The project consisted of additions and renovations to seven buildings and all work
was scheduled to be completed by December 1998.

In October 1997, bids were received for the fourth and largest ($8.5
million) phase of the project. This phase included additions and renovations to
Lee Burneson Middle School, Parkside Middle School, and Westlake High
School. The project required that contractors submit two bids: one subject to
prevailing wage requirements and one exempt from prevailing wage requirements.
The construction manager for the project provided bid information to the Ohio
School Facilities Commission. The School Facilities Commission forwarded a
copy of this information to the LSC.59

Analysis of the Overall Proiect

The tables below provide summaries of the bids for the overall project in
total and by trade area. The requirement that bids be submitted as prevailing wage
and non-prevailing wage allowed LSC to estimate the effect of the prevailing
wage exemption on project bid cost. Estimated savings are presented as both
dollar amounts and percentages.

Table 15: Overall Project

School
Parkside Middle
Bumeson Middle
Westlake High

TOTAL

Prevailing Wage
Low Bid

$ 2,046,900
$ 2,126,100
$ 4,546,600

$ 8,719,600

Non-Prevailing Wage Percent
Low Bid Savings Savings

$ 1,872,946 $ 173,954 8.5%
$ 2,074,978 $ 51,122 2.4%
$ 4,267,500 $ 279,100 6.1%

$ 8,215,424 $ 504,176 5.8%

9fl Although the construction manager for the project provided information to the Ohio School
Facilities Commission, the project was not a School Facilities Commission project.
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Table 16: General Trades

School
Prevailing Wage Non-Prevailing Wage

Low Bid Low Bid Savings
Percent
Savings

Parkside Middle $ 1,257,000 $ 1,105,000 $ 152,000 12.1%
Burneson Middle $ 1,324,000 $ 1,315,000 $ 9,000 0.7%
Westlake High $ 3,040,000 $ 2,865,000 $ 175,000 5.8%

TOTAL $ 5,621,000 $ 5,285,000 $ 336,000 6.0%

Table 17: HVAC

School
Prevailing Wage

Low Bid
Non-Prevailing Wage

Low Bid Savings
Percent
Savings

Parkside Middle $ 339,000 $ 339,000 $ 0 0.0%
Bumeson Middle $ 488,200 $ 474,200 $14,000 2.9%
Westlake High $ 688,600 $ 668,600 $ 20,000 2.9%

TOTAL $ 1,515,800 $1,481,800 $ 34,000 2.2%

Table 18: Plumbing

School
Prevailing Wage

Low Bid
Non-Prevailing
Wage Low Bid Savings

Percent
Savings

Parkside Middle $ 105,900 $ 105,900 $ 0 0.0%
Bumeson Middle $ 118,900 $ 110,500 $ 8,400 7.1%
Westlake High $ 275,000 $ 230,900 $ 44,100 16.0%

TOTAL $ 499,800 $ 447,300 $ 52,500 10.5%

Table 19: Electrical

School
Prevailing Wage Non-Prevailing Wage

Low Bid Low Bid Savings

Percent

Savings

Parkside Middle $ 345,000 $ 323,046 $ 21,954 6.4%
Bumeson Middle $ 195,000 $ 175,278 $ 19,722 10.1%
Westlake High $ 543,000 $ 503,000 $ 40,000 7.4%

TOTAL $1,083,000 $1,001,324 $ 81,676 7.5%
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Estimated overall savings for the project were 5.8 percent. Savings vary by
school and by trade. The largest dollar savings are associated with the largest
project, Westlake High School. However, the largest percentage savings were
associated with the smallest project, Parkside Middle School.

Plumbing had the largest average percentage savings (10.5%), followed by
electrical (7.5%), general trades (6.0%), and HVAC (2.2%). These are average
percentage savings for these trade areas. Work in the same trade area at different
schools had different savings rates. The savings rates for plumbing ranged from
16 percent at Westlake High School to 0 percent at Parkside Middle School. The
low bid on plumbing for Parkside Middle School came from a union contractor.

Savings may vary by project and by trade. For some combinations of
project and trade, savings may be high, while for others they may be low or zero.
Even without the requirement of the payment of prevailing wages, union
contractors may submit the low bid. The exemption of school construction from
the state's prevailing wage requirements does not guarantee that union contractors
will no longer win contracts. Union contractors can compete and win without the
prevailing wage requirement.

Analysis of Biddinp Competition

From the information obtained concerning the bids submitted in 12 bidding
competitions (3 schools multiplied by 4 trade areas), it was possible to simulate
bidding with and without the requirement of the payment of prevailing wages.
Twenty-one contractors submitted a total of fifty-eight bids. Twelve of the
contractors were non-union, seven were union contractors, and two classified
themselves as union or non-union. If the bidding were subject to prevailing wage
requirements, analysis indicated that union contractors would have won two of the
bidding competitions (17%) and a self-described union/non-union contractor
would have won three of the bidding competitions (25%). The seven remaining
competitions (58%) would have been won by non-union contractors. In bidding
not subject to prevailing wage requirements, union contractors won two of the
bidding competitions (17%) and a union/non•union contractor won one of the
bidding competitions (8%). The remaining nine competitions (75%) were won by
non-union contractors. The removal of the prevailing wage requirement caused
the winning contractor to change in five of the bidding competitions.

Conclusions

In a letter accompanying the information provided to the School Facilities
Commission, the construction manager for the project concluded that
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q'heresults show saving due to the use of non prevr{iling
wage rates for this projQCt If this type of sav{ngs can be
realized in a heavlYy unionized area suCh as greater
G'leveland, more signficrlnt stivings may be realized in
some of the more rural and non-union settings.

The letter also included the following comment.

Surprisingly, there wasra lack of union contractor biels,

particularly given the strength of the unions in the ar.ea.
This invokes thoughts that union contractors may begin to
shy away from school projects without the prevailing wage
inplace: While this could limit competitiveness, it. could
also increase competitiveness. The market for schools may
consist of an entirely new group of contractors, potentially
resulting in more, lower cost, bidders. With a market shift,
however, quality knd availability of skilled tradesmen
become a concern.

This case study indicates that, in this instance, the presence or absence of
the prevailing wage requirement did affect the outcome of bidding competitions
and that the removal of the requirement may lead to savings. However, the
absence of the prevailing wage requirement did not guarantee a non-union winner
to bidding competitions. Union contractors were able to compete and win even in
the absence of prevailing wage requirements, and non-union contractors were able
to compete and win even when prevailing wages were required.
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Appendix 2

Regression Analysis of Dodge Construction Data

LSC obtained data on school construction activity from F.W. Dodge.60 The
data purchased covered the years 1992 through 2001. The information obtained
covered all types of school construction activity (new construction, addition, or
alteration) for all types of projects (primary schools, junior high schools, senior
high schools, vocational schools, community colleges, or colleges and universities
other than community colleges) undertaken by all types of owners (federal, state,
county, or private).

The variables in the data set include: Starting Date, General Contract Value,
Square Feet, Stories, Project Type, Structure Type, Owner, and County. "Starting
Date" is the month and year in which a project started, generally the bid
acceptance date. "General Contract Value" is the initial bid cost of the project in
thousands of dollars. "Square Feet" is the size of the project in thousands of
square feet. "Stories" is the number of stories in the project. "Project Type"
classifies the project as new construction, addition, or alteration. "Structure Type"
classifies the project as primary school, junior high school, senior high school,
vocational school, community college, or college and university. The variable
"Owner" classifies the project as county, state, federal, or private depending on
who is paying for the project. For the "Owner" variable, county corresponds to
local school districts. The variable "County" is the county in which the project is
located.

From the data obtained, LSC selected projects of structure type primary
school, junior high school, senior high school, and vocational schools with county
or state ownership. This data set was separated into three subsets based on project
type: new, addition, and alteration. The alteration subset did not have values for
the "Square Foot" variable.

General Contract Value was inflated to December 2001 dollars using an
average of the Engineering News Record (ENR) Construction Cost and Building
Cost Indices 6t County was used to create a dummy variable "Rural" equal to 1

60 F.W. Dodge, a part of the McGraw-Hill Construction Information Group, is the largest
provider of project news, plans, specifcations, and analysis services for construction
professionals in the United States and Canada.

bt ENR is a magazine providing business and technical news about the construction industry.

The Building Cost Index is based on: 66.38 hours of skilled labor at the 20-city average of
bricklayers, carpenters and structural ironworkers rates, plus 25 cwt ofstandard structural steel

Legislative Service Commission -54- Research Report

Home



for rural counties and 0 for urban counties.62 Dummy variables were also created
for junior high school, senior high school, and vocational school.

School construction was exempted from the state's prevailing wage
requirements on August 19, 1997. To account for this in the analysis, a dummy
variable "PW" was created equal to 1 for "Starting Date" months before
September 1997 and equal to 0 for September 1997 and later. A project may have
been bid before but started after August 19. A value of 1 indicates that a project
was undertaken during the time period in which school construction was subject to
Ohio's prevailing wage law.

Inflation-adjusted cost per square foot ($SQFT) was calculated by dividing
the inflation adjusted values of General Contract Value by the corresponding
value of the Square Feet variable. Regression analysis was used to estimate
equations describing $SQFT for the new and addition groups. $SQFT was used as
the dependent variable. Explanatory variables were PW, Rural, JHS, SHS, VOC,
interactions between PW and Rural, and a variable to represent the passage of

time 63

The rural dummy variable was included to allow for the possibility that
costs may be different in these areas. The school type (JHS, SHS, VOC) dummy
variables were included to allow for the possibility that costs may differ depending
on the type of school. The passage of time was included in the regression
equations to account for changes in what is included in schools. Time was
represented by the variable Trend equal to one in January 1992 and increasing by
one with each month. The PW dummy variable was included to allow for the

shapes at the mill price prior to 1996 and the fabricated 20-cityprice from 1996, plus 1.128 tons
ofportland cement at the 20cityprice, plus 1,088 board it of 2 x 4 lumber at the 20-city price.

The Construction Cost Index is based on: 200 hours of common labor at the 20-city average of
common labor rates, plus 25 cwt of standard structural steel shapes at the mill price prior to
1996 and the fabricated 20-city price from 1996, plus 1.128 tons ofportland cement at the 20-city
price, plus 1, 088 board,fl of2 x 4 lumber at the 20city price.

The 20 U.S. cities that ENR maintains cost data on are: Atlanta, Baltimore, Birmingham,
Boston, Chicago, Cincinnati, Cleveland, Dallas, Denver, Detroit, Kansas City, Los Angeles,
Minneapolis, New Orleans, New York, Philadelphia, Pittsburgh, St. Louis, San Francisco, and
Seattle.

" The rural counties include all counties that are not in a metropolitan statistical area (MSA)
plus the following counties that are in a MSA but are more rural in nature: Ashtabula, Auglaize,
Brown, Carroll, Columbiana, Fulton, Jefferson, Lawrence, and Washington.

63 The variables PW, Rural, JHS, SHS, and VOC are "dummy" or binary variables, L e., variables
defined to have a value ofeither 0 or 1.
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impact of a prevailing wage requirement on cost. The interaction with the location
variable (PW-rural) was included because of the possibility of the "wage
importing" effect of a prevailing wage requirement.

The dummy variables included in the regression equations permit the
regression results to be used to create two equations: one equation with PW = 0
and another equation with PW = 1. The equation based on PW = 0 represents the
absence of a prevailing wage requirement. The equation based on PW = I
represents the presence of a prevailing wage requirement. These two equations
can be used with the explanatory variables to calculate estimates of the dependent
variable ($SQFT) in both the presence and absence of a prevailing wage
requirement. The estimated values of $SQFT were multiplied by the
corresponding values of the "Square Feet" variable to obtain estimates of General
Contract Value in both the presence and absence of a prevailing wage
requirement. Any difference between these estimates may be interpreted as
estimates of the effects of a prevailing wage requirement.

New Construction: The data set for the analysis of new construction
projects contained 450 observations. Preliminary analysis of the data found a
large number of small projects. Many of these small projects were modular or
portable classrooms that are not typically thought of as new construction. The
data was divided into two groups based on a break in the distribution of projects
when ordered by area. The "small" group contained projects for which the
variable Square Feet had a value equivalent to less than 13,500 square feet. The
"large" group contained the remaining projects. The results of the two regressions
are presented and discussed below.

Table 20: New Construction - large projects

Regression Statistics Variable Coefficients Standard Error t Stat P-value

Observations 256 Intercept 86.64 8.86 9.78 0.00
R Square 0.06 Trend 0.14 0.08 1.72 0.09

Adjusted R Square 0.03 Rural 0.98 3.41 0.29 0.77
Standard Error 20.79 JHS 6.78 3.32 2.04 0.04

F 2.27 SHS 1.52 3.21 0.47 0.64

Significance F 0.03 VOC 15.17 8.82 1.72 0.09

PW 3.99 6.25 0.64 0.52
PW--Rural Interaction -5.54 5.65 -0.98 0.33

The estimated equation for new construction - large projects explains a
small percent of the variation and variance in the dependent variable, $SQFT. The
positive coefficient for the trend variable indicates that $SQFT has increased over
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time in excess of inflation. The positive coefficient for the rural dummy variable
indicates that $SQFT is greater in rural counties. The coefficient for the prevailing
wage dummy variable indicates that the prevailing wage requirement acts to
increase $SQFT. However, the prevailing wage - rural interaction variable
indicates that a prevailing wage requirement acts to decrease $SQFT in rural

counties.

Tabde 21: New Construction - small projects

Regression Statistics Variable Coefficients Standard Error t Stat P-value

Observations 194 Intercept 106.50 12.71 8.38 0.00

R Square 0.05 Trend -0.14 0.12 -1.20 0.23

Adjusted R Square 0.01 Rural -14.49 10.33 -1.40 0.16

Standard Error 29.38 JHS 0.96 7.65 0.13 0.90

F 1.33 SHS -2.00 6.26 -0.32 0.75

Significance F 0.24 voc 9.18 7.95 1.15 0.25

PW -11.45 9.42 -1.22 0.23
PW--Rural Interaction 5.50 11.49 0.48 0.63

The estimated equation for new construction - small projects explains a
small percentage of the variation and variance in the dependent variable, $SQFT.
The coefficient on the trend variable indicates a decrease in $SQFT over time.
This may be due to the presence of a large number of modular trailers in this data
subset. The trailers are pre-fabricated buildings where the majority of the labor is
off-site and probably non-union and out of state both before and after the

exemption.

Additions: The results of the regression run using the additions data subset

are presented and discussed below.

Tahte 22: Additions

Regression Statistics Variable Coefficients Standard Error t Stat P-value

Observations 676 Intercept 28.88 65.82 0.44 0.66

R Square 0.02 Trend 1.54 0.64 2.39 0.02

Adjusted R Square 0.01 Rural 10.42 33.00 0.32 0.75

Standard Error 288.07 JHS 80.37 34.46 2.33 0.02

F 2.27 SHS 10.06 24.74 0.41 0.68

Significance F 0.03 VOC -43.18 53.08 -0.81 0.42

PW 46.47 48.30 0.96 0.34
P W--Rural Interaction 8.73 45.74 0.19 0.85
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The estimated equation for additions explains a small percentage of the
variation and variance in the dependent variable, $SQFT. The positive coefficient
for the trend variable indicates that for additions $SQFT has increased over time in
excess of inflation. The coefficient on the rural dummy variable indicates that
costs may be higher in rural counties than in urban counties. The coefficient for
the prevailing wage dummy variable indicates that the prevailing wage
requirement acts to increase $SQFT. Furthermore, the prevailing wage - rural
interaction variable indicates that a prevailing wage requirement acts to increase
$SQFT in rural counties.

AUerations: The alteration data subset did not have information on project
size. In an attempt to work around this limitation in the data, the alteration data
subset was analyzed using the estimated percentage savings by project for the new
and additions data subsets. The two subsets were combined, and a regression was
run with estimated percentage savings as the dependent variable. The independent
variables were the inflation-adjusted values of General Contract Value, the trend
variable, the location variable (Rural), and the project type variables (7FIS, SHS,
VOC). The results of the regression are presented and discussed below.

Table 23: Alterations

Regression Statistics Variable Coef tcients Standard Error t Stat P-value

Observations 1,126 Intercept -0.251916 0.012707 -19.82 0.00
R Square 0.14 ENR Value 0.000004 0.000001 4.58 0.00
Adjusted R Square 0.13 Trend 0.001496 0.000157 9.52 0.00
Standard Error 0.18 Rural 0.005441 0.010698 0.51 0.61
F 29.28 JHS 0.026332 0.015585 1.69 0.09

Significance F 0.00 SHS -0.067186 0.012403 -5.42 0.00
VOC -0.089969 0.024703 -3.64 0.00

In the regression for alterations, the dependent variable was the estimated
percentage savings due to the absence of a prevailing wage requirement. A
negative value indicated savings and a positive value indicated that the exemption
increased costs. Thus, a negative coefficient on an explanatory variable indicates
that the variable was associated with increased savings and a positive coefficient
indicates that the variable was associated with decreased savings. The equation
explains a small percentage of the variation and variance in estimated percentage
savings. The coefficient on the inflation-adjusted values of General Contract
Value (ENR Value) indicates that as project size increases, estimated percentage
savings decreases. The coefficient on the trend variable indicates a decline over
time in percentage savings. The coefficient on the rural dummy variable indicates
a smaller savings percentage in rural counties than in urban counties. The
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coefficients on the project type variables indicate that compared to primary
schools, savings percentages are lower for junior high schools and higher for
senior high schools and vocational schools.

Variable Selection: LSC chose to include the same explanatory variables

in each of the three equations that estimated $SQFT. Because of this choice, each
equation has one or more variables that are not "statistically significant" in that
equation. Table 24 presents the P-values (or probability values) for the
explanatory variables for each equation. The column "Minimum" contains for
each variable the minimum P-values from the three equations. Although the
estimated coefficients generally do not satisfy the frequently used (and arbitrary)
standard of 5 percent, the equations need not be discarded.

Table 24: P-values for Regressions

Explanatory Variable New-large New-small Addition Minimum
Intercept 0.0000 0.0000 0.6609 0.0000
Trend 0.0870 0.2304 0.0171 0.0171
Rural 0.7730 0.1625 0.7523 0.1625
JHS 0.0423 0.8998 0.0200 0.0200
SHS 0.6370 0.7499 0.6843 0.6370
VOC 0.0866 0.2502 0.4162 0.0866
PW 0.5243 0.2256 0.3363 0.2256
PW--Rural Interaction 0.3273 0.6331 0.8487 0.3273

One interpretation of P-values is the probability that the coefficient is zero.
Using this interpretation, one minus the P-value is the probability that the
coefficient is not equal to zero.

Table 25: 1-P-values for Regressions
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Explanatory Variable New-large New-small Addition Maximum
Intercept 1.0000 1.0000 0.3391 1.0000
Trend 0.9130 0.7696 0.9829 0.9829
Rural 0.2270 0.8375 0.2477 0.8375
JHS 0.9577 0.1002 0.9800 0.9800
SHS 0.3630 0.2501 0.3157 0.3630
VOC 0.9134 0.7498 0.5838 0.9134
PW 0.4757 0.7744 0.6637 0.7744
PW--Rural Interaction 0.6727 0.3669 0.1513 0.6727



The question of variable significance may be a non-issue. The data
analyzed may be thought of as a population, not a sample. Significance tests deal
with sampling error. If an analyst is working with the population of data, there is
no sample and no sampling error. Therefore, significance tests are not necessary.
This may be acceptable if inference is not the goal of the analysis. The results
apply to the data set analyzed and that data set only. If the results are to be applied
outside of the data set used to calculate the regression equation, then the data set
must be treated as a sample and statistical significance is a relevant concern.

I
I
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Appendix 3

Background Statistics on School Construction
(based on data from F.W. Dodge)

Table 26: General Contract Value
by Project Type (dollars in nrillions)

New Construction Additions Alterations Total

General General General General
Contract Contract Contract Contract

Year Projects Value Projects Value Projects Value Projects Value

1992 24 $64.6 58 $95.1 125 $68.4 207 $228.1
1993 34 $153.4 60 $80.4 154 $41.5 248 $275.2
1994 50 $110.6 73 $120.9 153 $62.3 276 $293.8
1995 42 $225.6 52 $113.4 150 $41.5 244 $380.6
1996 61 $242.7 63 $146.0 119 $62.8 243 $451.5
1997 49 $172.7 62 $181.8 102 $41.7 213 $396.2
1998 29 $208.5 68 $160.1 218 $78.2 315 $446.9
1999 39 $363.8 92 $234.5 150 $121.5 281 $719.8
2000 48 $474.2 67 $241.3 115 $109.0 230 $824.5
2001 74 $832.4 82 $377.7 108 $131.8 264 $1,341.9

Total 450 $2,848.4 1 677 $1,751.21 1,394 $758.8 2,521 $5,358.5

Table 27: General Contract Value
by Project Type (shares of totals)

New Construction Additions Alterations

General
Contract

General
Contract General

Year Projects Value Projects Value Projects Contract Value

1992 11.6% 28.3% 28.0% 41.7% 60.4% 30.0%
1993 13.7% 55.7% 24.2% 29.2% 62.1% 15.1%
1994 18.1% 37.6% 26.4% 41.2% 55.4% 21.2%
1995 17.2% 59.3% 21.3% 29.8% 61.5% 10.9%
1996 25.1% 53.8% 25.9% 32.3% 49.0% 13.9%
1997 23.0% 43.6% 29.1% 45.9% 47.9% 10.5%
1998 9.2% 46.7% 21.6% 35.8% 69.2% 17.5%
1999 13.9% 50.5% 32.7% 32.6% 53.4% 16.9%
2000 20.9% 57.5% 29.1% 29.3% 50.0% 13.2%
2001 28.0% 62.0% 31.1% 28.1% 40.9% 9.8%

Total 17.9% 53.2% 26.9% 32.7% 55.3% 14.2"/u
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Table 28: General Contract Value
by Location (dollars in millions)

Urban

General
Contract

Rural

General
Contract

Total

General
Contract

Year Projects Value Projects Value Projects Value
1992 141 $130.9 66 $97.2 207 $228.1
1993 189 $243.7 59 $31.6 248 $275.2
1994 200 $208.2 76 $85.5 276 $293.8
1995 177 $340.9 67 $39.7 244 $380.6
1996 181 $297.5 62 $154.0 243 $451.5
1997 168 $312.6 45 $83.6 213 $396.2
1998 198 $332.0 117 $114.9 315 $446.9
1999 192 $462.5 89 $257.3 281 $719.8
2000 172 $551.4 58 $273.2 230 $824.5
2001 186 $851.1 78 $490.8 264 $1,341.9
Total 1,804 $3,730.8 717 $1,627.7 2,521 $5,358.5

Table 29: General Contract Value
by Location (shares of totals)

Urban

General
Contract

Rural
General
Contract

Year Projects Value Projects Value
1992 68.1% 57.4% 31.9% 42.6%
1993 76.2% 88.5% 23.8% 11.5%
1994 72.5% 70.9% 27.5% 29.1%
1995 72.5% 89.6% 27.5% 10.4%
1996 74.5% 65.9% 25.5% 34.1%
1997 78.9% 78.9% 21.1% 21.1%
1998 62.9% 74.3% 37.1% 25.7%
1999 68.3% 64.3% 31.7% 35.7%
2000 74.8% 66.9% 25.2% 33.1%
2001 70.5% 63.4% 29.5% 36.6%
Total 71.6% 69.6% 28.4% 30.4%
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Table 30: General Contract Value
Urban Projects by Type (dollars in millions)

New Construction Additions Alterations Total

C
General

ontract
General
Contract

General
Contract

General
Contract

Year Pro'ects Value Projects Value Projects Value Projects Value

1992 13 $25.8 34 $43.3 94 $61.8 141 $130.9
1993 24 $135.9 45 $70.2 120 $37.5 189 $243.7

1994 32 $65.4 52 $93.4 116 $49.4 200 $208.2
1995 31 $208.5 39 $100.2 107 $32.2 177 $340.9
1996 38 $148.3 44 $108.4 99 $40.7 181 $297.5
1997 38 $137.5 41 $136.3 89 $38.9 168 $312.6
1998 19 $152.4 48 $131.4 131 $48.2 198 $332.0
1999 24 $209.2 63 $172.1 105 $81.2 192 $462.5
2000 30 $286.5 48 $190.8 94 $74.1 172 $551.4
2001 45 $525.9 51 $241.2 90 $84.1 186 $851.1

Total 294 $1 ,895.4 465 $ 1,287.3 1,045 $548.1 1,804 $3,730.8

Table 31: General Contract Value
Urban Projects by Type (shares of totals)

New Construction Additions Alterations

Generall
Contract

General
Contract

General
Contract

Year Projects Value 1Projeots Value Projects Value

1992 9.2% 19.7% 24.1% 33.1% 66.7% 47.2%
1993 12.7% 55.8% 23.8% 28.8% 63.5% 15.4%
1994 16.0% 31.4% 26.0% 44.9% 58.0% 23.7%
1995 17.5% 61.2% 22.0% 29.4% 60.5% 9.5%

1996 21.0% 49.9% 24.3% 36.4% 54.7% 13.7%
1997 22.6% 44.0% 24.4% 43.6°/u 53.0% 12.4%
1998 9.6% 45.9% 24.2% 39.6% 66.2% 14.5%
1999 12.5% 45.2% 32.8% 37.2% 54.7% 17.6%
2000 17.4% 52.0% 27.9% 34.6% 54.7% 13.4%
2001 24.2% 61.8% 27.4% 28.3% 48.4% 9.9%
Total 16.3% 50.8% 1 25.8% 34.5% 57.9°/u 14.7%
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Year

1992
1993
1994
1995
1996
1997
1998
1999
2000
2001

Additions

Contract
General

Projects Value
24 $51.7
15 $10.2
21 $27.5
13 $13.2
19 $37.6
21 $45.5
20 $28.7
29 $62.4
19 $50.6
31 $136.6

Additions

Total

General
Contract

Projects Value
66 $97.2
59 $31.6
76 $85.5
67 $39.7
62 $154.0
45 $83.6

117 $114.9
89 $257.3
58 $273.2
78 $490.8

Total 156 $953.0 212 $464.0 349 $210.7 11 717 $1,627.7

Table 33: General Contract Value
Rural Projects by Type (shares of totals)

Table 32: General Contract Value
Rural Projects by Type (dollars in millions)

New Construction

General
Contract

Projects Value
11 $38.8
10 $17.5
18 $45.2
11 $17.1
23 $94.4
11 $35.3
10 $56.1
15 $154.6
18 $187.6
29 $306.5

New Construction

General
Contract

16.7% 39.9%
16.9% 55.4%
23.7% 52.8%
16.4% 43.2%
37.1% 61.3%
24.4% 42.2%
8.5% 48.8%

16.9% 60.1%
31.0% 68.7%
37.2% 62.4%

Total 1 21.8% 58.5%

1992
1993
1994
1995
1996
1997
1998
1999
2000
2001

Year I Projects Value

Alterations

General
Contract

Projects Value
31 $6.7
34 $3.9
37 $12.9
43 $9.3
20 $22.0
13 $2.8
87 $30.1
45 $40.3
21 $34.9
18 $47.7

General
Contract

Projects Value
36.4% 53.2%
25.4% 32.2%
27.6% 32.1%
19.4% 33.4%
30.6% 24.4%
46.7% 54.5%
17.1% 25.0%
32.6% 24.2%
32.8% 18.5%
39.7% 27.8%
29.6°/u 28.5% I

Alterations

General
Contract

Projects Value
47.0% 6.9%
57.6% 12.4%
48.7% 15.1%
64.2% 23.4%
32.3% 14.3%
28.9% 3.4%
74.4% 26.2%
50.6% 15.7%
36.2% 12.8%
23.1% 9.7%
48.7% 12.9%
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Table 34: General Contract Value
New Construction by Location (dollars in millions)

Urban Rural Total

General
Contract

General
Contract

General
Contract

Year Projects Value Projects Value Projects Value

1992 13 $25.8 11 $38.8 24 $64.6
1993 24 $135.9 10 $17.5 34 $153.4
1994 32 $65.4 18 $45.2 50 $110.6
1995 31 $208.5 11 $17.1 42 $225.6
1996 38 $148.3 23 $94.4 61 $242.7
1997 38 $137.5 11 $35.3 49 $172.7
1998 19 $152.4 10 $56.1 29 $208.5
1999 24 $209.2 15 $154.6 39 $363.8
2000 30 $286.5 18 $187.6 48 $474.2
2001 45 $525.9 29 $306.5 74 $832.4

Total I 294 $1,895.4 1 156 $953.0 N 450 $2,848.4

Table 35: General Contract Value
New Construction by Location (shares of totals)

Urban

General
Contract

Rural

General
Contract

Year Projects Value Projects Value

1992 54.2% 39.9% 45.8% 60.1%
1993 70.6% 88.6% 29.4% 11.4%
1994 64.0% 59.2% 36.0% 40.8%
1995 73.8% 92.4% 26.2% 7.6%
1996 62.3% 61.1% 37.7% 38.9%
1997 77.6% 79.6% 22.4% 20.4%
1998 65.5% 73.1% 34.5% 26.9%
1999 61.5% 57.5% 38.5% 42.5%
2000 62.5% 60.4% 37.5% 39.6%
2001 60.8% 63.2% 39.2% 36.8%
Total 65.3% 66.5% 34.7% 33.5%
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Table 36: General Contract Value
Additions by Location (dollars in millions)

Urban
General
Contract

Rural
General
ContractJ

Total
General
Contract

Year Projects Value Projects Value Projects Value
1992 34 $43.3 24 $51.7 58 $95.1
1993 45 $70.2 15 $10.2 60 $80.4
1994 52 $93.4 21 $27.5 73 $120.9
1995 39 $100.2 13 $13.2 52 $113.4
1996 44 $108.4 19 $37.6 63 $146.0
1997 41 $136.3 21 $45.5 62 $181.8

1998 48 $131.4 20 $28.7 68 $160.1
1999 63 $172.1 29 $62.4 92 $234.5
2000 48 $190.8 19 $50.6 67 $241.3
2001 51 $241.2 31 $136.6 82 $377.7
Total 465 $1,287.3 212 $464.0 677 $1,751.2

Table 37: General Contract Value
Additions by Location (shares of totals)

Urban Rural

Year Projects

General
Contract

Value Pr*cts

General
Contract

Value
1992 58.6% 45.6% 41.4% 54.4%
1993 75.0% 87.4% 25.0% 12.6%
1994 71.2% 77.3% 28.8% 22.7%
1995 75.0% 88.3% 25.0% 11.7%
1996 69.8% 74.3% 30.2% 25.7%
1997 66.1% 75.0% 33.9% 25.0%
1998 70.6% 82.1% 29.4% 17.9%
1999 68.5% 73.4% 31.5% 26.6%
2000 71.6% 79.0% 28.4% 21.0"/u
2001 62.2% 63.8% 37.8% 36.2%
Total 68.7% 73.5% 31.3% 26.5%
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Table 38: General Contract Value
Alterations by Location (dollars in millions)

Urban

General
Contract

Rural

General
Contract

Total

General
Contract

Year Projects Value Projects Value Projects Value

1992 94 $61.8 31 $6.7 125 $68.4
1993 120 $37.5 34 $3.9 154 $41.5
1994 116 $49.4 37 $12.9 153 $62.3
1995 107 $32.2 43 $9.3 150 $41.5
1996 99 $40.7 20 $22.0 119 $62.8

1997 89 $38.9 13 $2.8 102 $413
1998 131 $48.2 87 $30.1 218 $78.2
1999 105 $81.2 45 $40.3 150 $121.5
2000 94 $74.1 21 $34.9 115 $109.0
2001 90 $84.1 18 $47.7 108 $131.8

Total 1 1,045 $548.1 1 349 $210.7 1,394 $758.8

Table 39: General Contract Value
Alterations by Location (shares of totals)

Urban Rural

Year Projects

General
Contract

Value Projects

General
Contract

Value

1992 75.2% 90.3% 24.8% 9.7%
1993 77.9% 90.5% 22.1% 9.5%
1994 75.8% 79.3% 24.2% 20.7%
1995 71.3% 77.6% 28.7% 22.4%
1996 83.2% 64.9% 16.8% 35.1%
1997 87.3% 93.2% 12.7% 6.8%

1998 60.1% 61.6% 39.9% 38.4%
1999 70.0% 66.8% 30.0% 33.2%
2000 81.7"/0 67.9% 18.3% 32.1%
2001 83.3% 63.8% 16.7% 36.2%
Total 75.0% 72.2% 25.0% 27.8%
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Appendix 4

Wage Data from the Current Population Survey

An earlier section discussed trends in the Ohio construction industry using
information from the Bureau of Labor Statistics. Information was available for the
broad categories "Construction" and "Special Trades Contractors." This section
makes use of information collected through the Current Population Survey to
provide some detail about wages for specific trades.

The Current Population Survey (CPS) is a monthly survey of about 50,000
households conducted by the Bureau of the Census for the Bureau of Labor
Statistics. The survey is conducted through a scientifically selected sample
designed to represent the civilian noninstitutional population. The survey provides
estimates for the nation as a whole and serves as part of model-based estimates for
individual states and other geographic areas. Estimates obtained from the CPS
include employment, unemployment, eamings, hours of work, and other
indicators. They are available by a variety of demographic characteristics
including age, sex, race, marital status, and educational attainment. They are also
available by occupation, industry, and class of worker.

LSC was able to obtain micro-level data from the CPS using the Federal
Electronic Research and Review Extraction Tool (FERRET). Through FERRET,
LSC was able to extract information from the survey responses of Ohio
construction workers. Data was obtained for the years 1994 through 2001.
Although the data obtained was from a scientifically selected sample designed to
represent the national civilian noninstitutional population, the data obtained is not
a representative sample of Ohio construction workers. Nevertheless, the data does
provide information about Ohio construction wages by trades before and after the
prevailing wage exemption.

The information obtained included the individual's hourly pay rate, union
membership status, and industry code. Hourly pay rate was inflated to December
2001. Tables 40, 41, and 42 present a breakdown of inflation adjusted pay rates
by union status and industry code before (pre exemption) and after (post
exemption) August 1997. Table 43 presents a similar breakdown of the union
wage premium.6a

No claims of causality can be made, but the tables are generally in line with
the findings of the Kessler and Katz paper. The data indicate a decline in real
(inflation adjusted) construction wages. Construction wages were 5.7 percent

°d The union wage premium is the percent by which the wages of union members in a given
occupation exceed the wages ofnon-members.
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lower in the post-exemption period. Union wages were 7.8 percent lower and
non-union wages were 1.2 percent lower. The average union wage premium fell
from 57.8 percent to 47.3 percent.

Table 44 provides information on the number of observations used in
constructing the other tables. As mentioned above, the data obtained through the
FERRET was from a scientifically selected sample designed to represent the
national noninstitutional population. The data obtained is not a representative
sample of Ohio construction workers. This accounts for the difference between
the growth in real wages reported in the BLS data and the decline in real wages
reported in the data obtained through the FERRET. Additionally, many of the
cells in Table 44 have small numbers indicating that the averages in the other
tables are based on a small number of observations. The data provide some
information, but are not without weaknesses, so any conclusions are tentative and
must be interpreted with caution.

The data extracted from the CPS is not a representative sample of Ohio
construction workers, but it does describe the experiences of some Ohio
construction workers before and after the exemption. The data indicate a general
decline in real (inflation adjusted) construction wages. This is different from the
evidence presented in the Ohio data from the Bureau of Labor Statistics. That data
is from surveys designed to yield restilts representative of Ohio. The CPS data
obtained by LSC is not representative of Ohio, but indicates the experiences of
some individuals in Ohio. In the CPS data, workers indicating a union affiliation
experienced a greater decline, although this was not necessarily true for specific
union workers. The union wage premium for Ohio construction workers in
general also declined; although, again it did not decline for workers in all trades.
As with the data from the Bureau of Labor Statistics, it is not possible to discern a
specific impact on school construction workers.
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Table 40: Hourly Pay Rate for All Construction Workers

Pre Post Percent
Exemption Exemption Difference

Supervisors, carpenters and rel. workers $14.98 $19.68 31.4"/0
Supervisors, electricians and power transmission installers $19.90 $21.62 8.7%
Supervisors, painters, paperhangers, and plasterers $11.62 $10.99 -5.5%
Supervisors, plumbers, pipefitters, and steamfitters $23.36 $26.04 11.4%
Supervisors, construction, n.e.c. $17.96 $16.84 -6.2%
Brickrnasons and stonemasons $16.60 $16.10 -3.0%
Brickmason and stonemason apprentices $15.57 $22.74 46.0%
Tile setters, hard and soft $14.01 $6.83 -51.3"/u
Carpet installers $10.34 $12.79 23.7%
Carpenters $14.06 $15.00 6.6%
Carpenter apprentices $9.66
Drywall installers $12.51 $11.07 -11.5%
Electricians $18.35 $17.64 -3.9%
Electrician apprentices $8.44 $12.45 47.5%
Electrical power installers and repairers $5.78 $13.20 128.4%
Painters, construction and maintenance $10.63 $16.08 51.3"/u
Paperhangers $10.58 $24.01 126.9%
Plasterers $14.49 $16.86 16.4%
Plumbers, pipefitters, and steamfitters $19.72 $18.88 -4.2%
Plumber, pipefitter, and steamfitter apprentices $9.24 $10.83 17.1%
Concrete and terrazzo finishers $18.51 $15.35 -17.1%
Glaziers $9.00 $23.10 156.5%
Insulation workers $17.16 $17.41 1.4%
Paving, surfacing, and tamping equipment operators
Roofers $12.70

$14.26
$13.35 VI 5.1 %o

Sheetmetal duct installers $14.12 $20.37 44.3%
Structural metal workers $19.91 $20.79 4.4°/n
Drillers, earth $14.80
Construction trades, n.e.c. $13.92 $15.10 8.5%

mw^'
Construction laborers $12.25

Overall Average $15.59 $14.71 -5.7%
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Table 41: Hourly Pay Rate for Union Workers

Supervisors, carpenters and rel, workers
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, plumbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.
Brickmasons and stonemasons
Brickmason and stonemason apprentices
Tile setters, hard and soft
Carpet installers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance
Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices
Concrete and terrazzo finishers
Glaziers
Insulation workers
Paving, surfacing, and tamping equipment operators
Roofers
Sheetmetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Construction laborers

Overall Average
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Pre Post Percent
Exemption Exemption Difference

$16.01
$19.90 $27.89 40.2%

$29.11 $27.63 -5.1%
$19.45 $22.39 15.2%
$20.27 $20.75 2.4%

$18.12 $20.05
-IM:r...^^r.^:.N $10.03

$17.14 $13.95
$21.12 $22.55

$9.18 $11.10

$22.28 $21.88
$25.46 $20.53
$10.65 $10.83
$23.33 $19.24

$21.94 $20.98

NRI''^<

$8.93 -41.9%

$23.10

$22.74
$18.31 $17.68
$16.46 $26.95
$20.61 $23.09

$17.29
$16.47
$16.20

_3.4% e
63.8%
12.0%

$20.24 $18.67 -7.8%
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Table 42: Hourly Pay Rate for Non- Union Workers

Pre Post Percent
Exemption Exemption Difference

Supervisors, carpenters and rel. workers $14.46
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers $11.62
Supervisors, plumbers, pipefitters, and steamfitters $17.61
Supervisors, construction, n.e.c. $17.06
Brickmasons and stonemasons $14.23
Brickmason and stonemason apprentices $15.57
Tile setters, hard and soft $13.11
Carpet installers $10.34
Carpenters $12.77
Carpenter apprentices
Drywall installers $11.66
Electricians $12.80
Electrician apprentices $7.95
Electrical power installers and repairers $5.78
Painters, construction and maintenance $10.66
Paperhangers $10.58
Plasterers $11.89
Plumbers, pipefitters, and steamfitters $13.24
Plumber, pipefitter, and steamfitter apprentices $7.83
Concrete and terrazzo finishers $12.90
Glaziers $9.00
Insulation workers $12.39
Paving, surfacing, and tamping equipment operators
Roofers $10.29
Sheetmetal duct installers $12.95
Structural metal workers $15.70
Drillers, earth
Construction trades, n.e.c. $12.08
Construction laborers

Overall Average $12.82

M Legislative Service Commission -72_

$19.68 36.1%
$18.49
$10.99
$21.26
$15.61
$14.32
$22.74
$5.78

$12.79
$12.81

$9.28
$10.62
$14.10
$14.48
$13.20
$16.41
$24.01
$14.35
$16.01

-5.5%
20.7%
-8.5%
0.6%

46.0%
-55.9%
23.7%
0.3%

-9.0%
10.2%
82.1%

128.4%
53.9%

126.9%
20.7%
21.0%

$13.89

$10.26
$12.56
$12.67
$18.18
$16.19
$13.55
$13.18
$10.38

$12.67

7.7%

-1.2%
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Table 43: Union Wage Prenzium

Pre
Exemption

Supervisors, carpenters and rel. vwrkers
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, plumbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.
Brickmasons and stonemasons
Brickmason and stonemason apprentices
Tile setters, hard and soft
Carpet installers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance
Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices
Concrete and terrazzo finishers
Glaziers
Insulation workers
Paving, surfacing, and tamping equipment operators
Roofers
Sheetmetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Construction laborers

Overall Average

Post Percent
Exemption Difference Difference

41.9% 56.6% 14.7% 35.1%
8.1%

47.0% 31.4°/u -15.6% -33.2%
65.0% 59.9% -5.1% -7.8%
15.4% -23.4% -38.8% -252.0%

-3.7%
_^^O

87.4%
92.3%
36.0%
80.9%

77.1%

,d: v^
78.0%
27.1%
31.3%

52.5%
28.2%

38.5%

104.4%
81.0%
39.5%
48.3%
42.7%
27.6%
24.9%
56.0%

-34.9% -40.0%
-64.1% -69.5%

-42.3% -52.4%

27.4%
, ft ^: •

35.5%

-38.4°/u -49.3%
21.1% 77.8%
11.4% 36.5%
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Table 44: Number of Observations

Pre-exemption Post-exemption

Union Nonunion Combined Union Nonunion Combined

Supervisors, carpenters and rel. workers 1 2 3 1 1
Supervisors, electricians and power

transmission installers 3 3 1 2 3

Supervisors, painters, paperhangers, and
plasterers 2 2 1 1

Supervisors, plumbers, pipefitters, and
steamfitters 1 1 2 3 1 4

Supervisors, construction, n.e.c. 23 38 61 8 36 44
Brickmasons and stonemasons 9 14 23 5 13 18
Brickmason and stonemason apprentices 2 2 1 1
Tile setters, hard and soft 2 3 5 1 2 3

Carpet installers 6 6 1 1
Carpenters 30 94 124 43 99 142
Carpenter apprentices 2 2 4

Drywall installers 2 11 13 3 19 22
Electricians 34 17 51 31 43 74
Electrician apprentices 2 3 5 3 2 5

Electrical power installers and repairers 1 1 2 2
Painters, construction and maintenance 2 24 26 7 32 39
Paperhangers 1 I 1 1
Plasterers 1 3 4 1 ,2 3
Plumbers, pipefitters, and steamfitters 26 23 49 28 16 44
Plumber, pipefitter, and steamfitter

apprentices 2 2 4 3 3

Concrete and terrazzo finishers 7 6 13 3 8 11
Glaziers 1 1 1 1

Insulation workers 4 4 8 6 3 9

Paving, surfacing, and tamping
equipment operators 1 5 6

Roofers 12 28 40 5 32 37
Sheetmetal duct installers 1 2 3 1 3 4

Structural metal workers 12 2 14 8 4 12
Drillers, earth 1 2 3

Construction trades, n.e.c. 7 14 21 21 15 36
Construction laborers 85 180 265

Total 181 304 485 271 528 799
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Appendix 5

An Example of an Omitted Variable
Regression Analysis Including SFC Funding

LSC used information available in the Annual Reports of the Ohio School
Facilities Commission to create a dummy variable equal to I if a project received
SFC funding and equal to 0 if it did not. Including this variable allows for the
possible effect that receiving such funding may have on project cost. The Annual
Report contained information on amounts distributed to school districts each year.
The information included the county in which the district was located. The data
LSC obtained from F.W. Dodge did not include district names, but did include
county. The attempt to match-up the two sources of information was made
difficult because the amounts distributed by SFC to a district may be used on rriore
than one project that may have more than one starting date. Because of the
possibility of over-identifying (designating a project as receiving SFC funding
when it did not) or under-identifying (designating a Iroject as not receiving SFC
fanding when it did) SFC projects, the results of the regression run with this
variable were not used in the body of this report. They are presented here as an
example of the effects of an omitted variable.

The regression including the SFC dummy variable was run on the new
large data subset only. Table 45, below, presents the coefficient estimates from
that regression along with the estimates from the regression on the same data set
without the SFC variable. The positive coefficient on the SFC variable indicates
that School Facilities Commission funding is associated with higher project costs.

Table 45: Effect of Including SFC Variable

without SFC with SFC Change
Intercept 86.64 86.43 -0.21
Trend 0.14 0.14 -0.01
Rural 0.98 -0.41 -1.40
JHS 6.78 6.70 -0.09
SHS 1.52 1.22 -0.29
VOC 15.17 15.48 0.31
SFC 3.56
PW 3.99 4.50 0.51
PW - Rural Interaction -5.54 -4.13 1.41

Including the SFC variable had small negative effects on the estimated
coefficient for trend variable and the JHS variable and larger negative effects on
the estimated coefficient for the Rural and SHS variables. Including the SFC
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variable increased the estimated coefficients on the PW variable and the
interaction of the PW and Rural variables. These increases will act to increase the
estimated savings due to the prevailing wage exemption. Table 46, below,
presents the effect of the change in estimated coefficients on estimated savings.

Table 46: Effect of Estimated Savings

Year without SFC with SFC Change
1997 $1,451.5 $1,992.5 $540.9
1998 $4,282.3 $6,462.8 $2,180.5
1999 $3,131.4 $7,972.4 $4,841.0
2000 $4,622.3 $10,654.0 $6,031.7
2001 $12,204.0 $20,717.8 $8,513.8
Total $25,691.5 $47,799.4 $22,107.9

If the SFC variable is omitted, 85 out of the 164 nev'-large projects
undertaken after the prevailing wage exemption are estimated to have savings. If
the SFC variable is included, all 164 projects are estimated to have savings. This
analysis suggests that omitting the SFC variable from the regression used in the
main body of the report results in a savings estimate that is downwardly biased.
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STATE OF OHIO

COUNTY OF CUYAHOGA
AFFIDAVIT OF ALAN G. ROSS

I, Alan G. Ross, being first duly cautioned and sworn, depose and state upon personal

knowledge as follows:

1. I am the President of the law finn of Ross, Brittain & Schonberg Co., L.P.A. I am

Lead Counsel for Plaintiffs in the case captioned State ex. rel. Northern Ohio Chapter of Associated

Builders & Contractors, Inc, et. al. v. The Barberton City Schools Board of Education et. al.,

assigned Summit County Case No. 2009 04 2636, and submit this Affidavit in support of Plaintiffs

App. R. 7 Motion to Stay Execution of Judgment Pending Appeal and Request for hijunction.

2. On July 7, 2009, and while Defendants Motions to Dismiss were pending before the

trial court, the Defendants the Barberton City Schools Board of Education ("Board") and the Ohio

School Facilities Commission ("OSFC") issued another advertisement to receive sealed bids for

remaining construction contracts for the New Barberton Middle School Project ("Project").

3. The bid advertisement and the bid specifications for the Project require bidders to

pay prevailing wages for the remainder of contracts to be let for bid and awarded for the Project.

The July 7, 2009 advertisement for bids issued by the Board and the OSFC is attached hereto as

Exhibit "A." Plaintiffs are informed and believe that no wage determination was ever requested by

the Board or the OSFC as required by R.C. 4115.04(A) or determined by the Ohio Department of

Commerce pursuant to R.C. 4115.05.

4. The sealed bids submitted by contractors for the Project, as scheduled, were opened

and read by the Board on August 11, 2009. The work for which bids were submitted included

EXHIBIT
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general trades; fire protection; plumbing; heating, ventilating and air conditioning; electrical and

instrumentation/controls.

5. To date, no other construction contract for the Project containing an unlawful

prevailing wage requirement, except for the early site work package contract, have been awarded by

the Board and/or the OSFC.

6. Menibers of the Northern Ohio Chapter of Associated Builders & Contractors, Inc.

submitted bids for work on the Project.

7. The award of the construction work encompassed by the August 11, 2009 bids is

eminent, unless enjoined.

8. Attached hereto as Exhibit "B" is a letter produced by Defendant OSFC in discovery

from Randall Fischer, the former Executive Director of the OSFC dated August 31, 2001 to the

Garfield Heights City School District and a Memorandum by Randall Fischer dated November 16,

1998 regarding the OSFC's position regarding the application of prevailing wage laws on school

construction projects funded by the OSFC.

FURTHER AFFIANT SAYETH NAUGHT.

Alan G. Ross

SWORN TO AND SUBSCRIBED IN MY PRESENCE this -Vvday of August 2009.

My Conimission Expires:

LORRAINE J. GEIGER
Notary Public, State of Ohio

Cuyahoga County
My Comm. Expires April 19, 2010
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Sealed bids will be received by the Treasurer, Barberton City School District, at 479 Norton Ave,
Barberton, OH 44203 (Board Office), until 2:00 p.m., local time, on August 4th, 2009, for the
Barberton Middle School Project, in accordance with the Drawings and Specifications prepared
by FMD Architects. Bids will be opened and read immediately afterwards. The Construction
Manager is Richard L. Bowen + Associates Inc. (RLBA) in association with Foreman PCM,
13000 Shaker Blvd., Cleveland, Ohio 44120; 216-377-3823; Submit all questions to Gavin
Smith at RLBA in writing at gsmith@rlba.com.

A pre-bid meeting will be held at 1:00 pm local time, July 16, 2009, at the Barberton City School
District Board Offices located at, 479 Norton Ave, Barberton, OH 44203.

Contract Documents may be obtained from eBlueprint, 1915 W. Market St., Akron, Ohio 44313,
(330) 865-4800-5303 by providing a refundable $250 deposit per set, payable to Barberton City
School District. (All Shipping Costs by Contractor)

Contract Documents may be reviewed without charge during business hours at Akron Builders
Exchange (Akron), Builders Exchange of East Central Ohio (Youngstown), Cleveland Builders
Exchange (Cleveland) and F.W. Dodge (Cleveland).

DOMESTIC STEEL USE REQUIREMENTS AS SPECIFIED IN SECTION 153.011 OF THE
REVISED CODE APPLIES TO THIS PROJECT. COPIES OF SECTION 153.011 OF THE
REVISED CODE CAN BE OBTAINED FROM ANY OF THE OFFICES OF THE DEPARTMENT
OF ADMINISTRATIVE SERVICES.

Contractor will be responsible for paying the prevailing rate of wage shown in the wage rate
schedules issued by the Ohio Department of Commerce, Wage and Hour Bureau, for the
classification of work being performed on the project.

All bids must be accompanied by a Bid Guaranty in the form of either a Bid Guaranty and
Contract Bond for the full amount of the bid (including all add alternates) or a certified check,
cashier's check, or an irrevocable letter of credit in an amount equal to 10% of the bid (including
all add alternates), as described in the Instructions to Bidders.

No Bidder may withdraw its bid within sixty (60) days after the bid opening. The Owner
reserves the right to waive irregularities in bids, to reject any or all bids, and to conduct such
investigation as necessary to determine the responsibility of a bidder.

Visit the following for additional advertisements: http://barbertonschools.org/ei/content/view/135

EXHIBIT
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MEMORANDUM

TO: School Districts Superintendents
Classroom Facilities Assistance Program

FROM: Randall A. Fischer, A.I.A. gt^
Executive Director

DATE: November 16, 1998

Prevailing Wage

This memoraudum is.provided to clarify the policy of the OSFC on the prevailing.
wage exemption froni school construction projects.

The General Assembly's intent in exempting the requirements of Sections 4115.03
to 4115.16 (prevailing wage Iaw)of the Revised Code from application to state
fDnded school construction projects was to reduce costs in order to maLdmize the.
number of.districts served. To evaluate the effect of the prevailing wage
exemption, the General Assembly charged the Legislative Service Commission tor--.
monitor and study the exemption.according to specific evaluation criter.a over a
five_year period. 1

My recommendation to• the Commission is that we should not adopt any policy
which would make it'diff'icult or impossible to study and evaluate the effect ofthe
prevailing wage exemption on state funded school construction projects. Unless
otherwise directed by the Commission, I will reject any effort by a school district '
board to establish the wages for work on a state funded school construction project.

I believe tkis position is consistent with the interest of the General Assenibfy to
monitor and study the cost savings and to serve the greatest number of districts
possible.

EXHIBIT
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Supcrintendcnt liottald Victor
GarRc!d Fieights CitySD
5640 Briarcliff Drivu
Crarfidd ifeights, OII 44123

Dear Sunt Victor.

I am in reccipt of yota lttrer ot' August 1, 2001 hi which you request tl:at the Ohio Schonl

Facilities L'uuunissiun (OSFC) reconsider Its posilion rc;,arding prtvailio;; wa;e
ncquiremcnts. I offcr the following t'cspon:c:

In 1997 through Senate Bill 102, dte Ohio General Asse:nbly n:r.toved the rcqttirctrti:ra
ihat prevailing wage rates be pttblisbed in contract docwneot; ftir pubiic scltuol Ptvjtets.
This was an acdve act by the legislaturc. The Ccmmission is currcntly administcrin,
severat programs that require ttn Agrecment between a Scl ool Dislrict nni ule OSFC.
The various a^recconrs for panicipaLon by a School District in the OSr'G's prugriuns

providc iltat the projects arc exempt frorn provailin_ waee rcquirotaenw: 1Ve fecl ihat th?s
Is consistent with the language tn Senate Bill 102. Thercfor•:. tml= othenviae rlirected
by law, tho inclusion of a Projc-t Labor Agrcctr.ent or othcr prevailing w:cgl: crilcria in
the Contract Documonts would be in violatioa of the tenns nnd conditions c+f the
Aercements hetweeatho Commission and a School Disirict.

In your letter, sevcral "justiCcadot:s" an: listed as to wlty pravai!ing wage ret;uircmttuls
would benefit school distrit.•ts iu northrast Ohio. Agcneral thum. diroc,hout Ooc list is
that non-union workers are "less skilleu' than union workers. TF.is has i:ot bctat rcr

ezvr:ricnce. Across the state, the wurk has bccn evenly divided bc;wcrn tuuon auti non-
ueiott workers and wi.h a few cxcept(ons; union and nnn-union cuntnctnrs cre \\vrRicg
coolierativdy toL,ether, and uverall ytulity ot' workman,hip on our proj:ct: is Iti'h.

Point number six on yuur list of justifications is aue. To d:.te, on OSFC projects in

F.nstern and ivortheastcro Ohio, uaion contractors are porfurming 80% aF the

consuuction. tiVith or witliout waee requiremcnrs, union contraotors witl p:d'nrrr. nio:.t uf
the work in Northeast Ohio.

The purfortnance-coatracting concept proposcd by Johnson Conreds nuy be a valid ar.d

economical process. Itdoes tlot however. mcct llte critetia of hloase L'ill 2C4. Housa 13ill
26A was created to allow school districts to tuake encrey coaservation im;:ruvamer.^: to

.existing facilities aud to use the savings to pay down the consuo.icriqn tuca. In adrlilinn,

nce Johnson Controls proposal gncs well be},md this clcar Vcgislctivc inte:tt. Thc OSFC:

and the Department of Adtninistrative Services have sevcral co:tccrr.a about p:opusal

iccluding thu circumvention of state bidding requiremcn[s.

Piease do nor hesitala to contact rne iF yqu requ:ra 1'urthcr clarificaaon on these or uti:er

issues.

Sincerely,

Randall A. Fischer. A.I.A.
Executive Director
Ohio School Facilities Comm\ssion
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RESOLUTION 07^98

THE OHIO SCHOOL FACILITIES COMM[SSION
JULY 26, 2007

AMENDING MODEL RESPONSIBLE BIDDER REQUIRMENTS LIST
AND APPROVING ADDITIONAL BIDDER CRITERIA
RELATED TO THE CONSTRUCTION WORKFORCE

WHEREAS, the 122d Ohio General Assembly established the Ohio School Facilities
Commission (Connnission) under Chapter 3318 of the Ohio Revised Code (ORC); and

WHEREAS, the Commission is committed to ensuring that schools are built by
responsible contractors employing a qualified workforce; and

WHEREAS, Section 3313.46 of the Ohio Revised Code requires School Districts to
award contracts to contractors submitting the lowest responsible bid after competitive
bidding; and

WHEREAS, Section 3318.10 of the Ohio Revised Code provides discretion for a Board
of Education, subject to Commission approval, to detennine which contractor is the
lowest responsible bidder; and

WHEREAS, the Conunission is committed to allowing additional local control to
individual School Districts which will ultimately own the school buildings, and have
responsibility for the upkeep and maintenance of the school buildings; and

WHEREAS, on February 15, 2007, the Commission adopted Resolution 07-16 which
included Attachment A; Model Responsible Bidder Requirements which would be
approved if adopted, in whole or in part, by a School District without further Conunission
approval; and

WHEREAS, the Commission has detemiined it is necessary to amend the Model
Responsible Bidder Requirements adopted on February 15, 2007 as Attachment A to
Resolution 07-16; and

WHEREAS, the Commission has determined to allow, subject to Commission approval,
a School District participating in a Commission program to determine additional
standards related to the construction workforce.

NOW, THEREFORE BE IT RESOLVED THAT:

1. A School District participating in a Commission program shall have authority by
resolution of its Board of Education to establish responsible bidder criteria to
ensure the projects are completed by responsible contractors employing a
qualified workforce.

EXHIBIT
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Resolution 07-98
July 26, 2007
Page 2 of 5

2. The responsible bidder criteria adopted by the Board of Education are subject to
Commission approval. Subject to legal review by the Commission, all
submissions by Boards of Education which contain any or all of the responsible
bidder criteria as set forth in Attachment A to this Resolution shall be considered

approved by the Conunission. The responsible bidder criteria set forth in
Attachment A to this Resolution, entitled Model Responsible Bidder Workforce
Standards, replaces those responsible bidder criteria entitled Model Responsible
Bidder Requirements set forth in Attachment A to Resolution 07-16 adopted by
the Commission on February 15, 2007.

3. The Commission authorizes its Executive Director to approve of additional
responsible bidder criteria submitted by a Board of Education to the Commission
for approval.

4. Following the adoption of a Resolution of a Board of Education to establish
responsibility criteria for bidders and following approval by the Commission, the
Commission authorizes the Executive Director to permit a School District to
include the responsible bidder criteria in the contract documents.

5. For projects advertised after October 1, 2007, the Executive Director shall only
approve contracts in which the Bidder has certified that it, and its subcontractors
or any other contractor performing work on the project covered under the contract

of the Bidder, it has implemented a written safety program, that each member of
its job site workforce has completed an OSHA 10 or 30 Hour Construction
Course, and that all project supervisors and all project foremen have completed an
OSHA 30 hour Constraction Course.

6. The Executive Director is authorized to waive or amend provisions of a School
District's Project Agreement to facilitate the implementation of this Resolution.

7. The provisions of this Resolution shall not be used to contravene Ohio's
Encouraging Diversity Growth and Equity ("EDGE") Program as established by
the Ohio General Assembly and implemented by the Commission.

In witness thereof, the undersigned certifies the foregoing Resolution was duly adopted at
an open meeting held on July 26, 2007 by the members of the Ohio School Facilities
Commission.
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Resolution 07-98
July 26, 2007
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Attachment A

THE OHIO SCHOOL FACILITIES COMMISSION
MODEL RESPONSIBLE BIDDER WORKFORCE STANDARDS

The following responsible bidder criteria may be included, by a resolution of a Board of
Education, in the construction contracts for school building projects undertaken pursuant
to Chapter 3318 of the Ohio Revised Code. These responsible bidder criteria are
reasonably related to performance of the contract work within the statutory framework set
forth in Section 9.312 of the Ohio Revised Code. The responsible bidder criteria shall be
evaluated in accordance with Section 3.4.3 of the Instructions to Bidders.

As a condition precedent to contract award after bid, The Board of Education may
undertake with the Bidder a Constructability and Scope review on projects of One
Hundred Thousand Dollars ($100,000.00) or more to verify that the Bidder
included all required work.

2. The Low Bidder whose bid is more than twenty percent (20%) below the next
lowest bidder shall list tlu-ee (3) projects that are each within seventy-five percent
(75%) of the bid project estimate for similar projects and that were successfully
completed by the bidder not more than five (5) years ago. This information shall
be provided if necessary at the post-bid scope review.

3. The Bidder shall certify it will employ supervisory personnel on this project that
have three (3) or more years in the specific trade and/or maintain the appropriate
state license if any.

4. The Bidder shall certify it has not been penalized or debarred from any public
contracts for falsified certified payroll records or any other violation of the Fair
Labor Standards Act in the last five (5) years.

5. The Bidder shall certify it has not been debarred from public contracts for
prevailing wage violations or found (after all appeals) to have violated prevailing
wage laws more than three times in the last ten years.

6. The Bidder shall certify it is in compliance with Ohio's Drug-Free Workplace
requirements, including but not limited to, maintaining a substance abuse policy
that its personnel are subject to on this project. The Bidder shall provide this
policy or evidence thereof upon request.

7. The Bidder for a licensed trade contract or fire safety contract shall certify that the
Bidder is licensed pursuant to Ohio Revised Code Chapter 4740 as a heating,
ventilating, and air conditioning contractor, refrigeration contractor, electrical
contractor, plumbing contractor, or hydronics contractor, or certified by the State
Fire Marshall pursuant to R.C. 3737.65.
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Resolution 07-98
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8. The Bidder shall certify it has not had a professional license revoked in the past
five years in Ohio or any other state.

9. The Bidder shall certify it has no final judgments against it that have not been
satisfied at the time of award in the total amount of fifty percent (50%) of the bid
amount of this project.

10. The Bidder shall certify it has complied with unemployment and workers
compensation laws for at least the two years preceding the date of bid submittal.

11. The Bidder for a trade licensed pursuant to Ohio Revised Code Chapter 4740 or
requiring certification of the State Fire Marshall pursuant to R.C. 3737.65, shall
certify that the Bidder will not subcontract greater than twenty-five percent (25%)
of the labor (excluding materials) for its awarded contract, unless to specified
subcontractors also licensed pursuant to Ohio Revised Code Chapter 4740 or
certified by the State Fire Marshall pursuant to R.C. 3737.65

12. The Bidder shall certify it does not have an Experience Modification Rating of
greater than 1.5 (a penalty rated employer) with respect to the Bureau of Workers
Compensation risk assessment rating.

13. The Bidder shall certify that it will provide a minimum health care medical plan
for those employees working on this project, and shall provide the policy or
evidence thereof upon request.

14. The Bidder shall certify it will contribute to an employee pension or retiretnent
program for those employees working on this project, and shall provide the plan
or evidence thereof upon request.

15. The Bidder shall certify it shall use only construction trades personnel who
were trained in a state or federally approved apprenticeship program or Career
Technical program, or who are currently enrolled in a state or federally
approved apprenticeship program or Career Technical Program, or who can
demonstrate at least three years experience in their particular trade.

16. The Bidder shall certify it has not been debarred from any public contract; federal,
state or local in the past five years.

17. The Bidder shall certify that it, and its subcontractors or any other contractor
performing work on the project covered under the contract of the Bidder, shall
pay the prevailing wage rate and comply with the other provisions set forth in
Ohio's Prevailing Wage Law, R.C. 4115.03 through 4115.16, and O.A.C. 4101:9-
4-01 through 4101:9-4-28. This includes, but is not limited to, the filing of
certified payroll reports.
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18. The Bidder shall cettify that it, and its subcontractors or any other contractor
performing work on the project covered under the contract of the Bidder, shall
comply with the requirements of a project labor agreement adopted for use on the
proj ect.

A material breach of the responsible bidder criteria prior to, or during the contract
perfonnance, shall subject the contractor to all contractual remedies, including, but not
limited to, termination for cause.
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IN THE COURT OF COMMON PLEAS
SUIVIIVIIT COUNTY, OHIO

STATE EX. REL., NORTHERN OHIO ) CASE NO.
CI-IAPTER OF ASSOCIATED BUILDERS &
CONTRACTORS, INC.
9255 Market Place West
Broadview Heights, OH 44147

And- .

FECHKO EXCAVATING, INC.

JUDGE

i°I^ o no ' (), 44 F

LYNNE S, CALI,AL$.AN

865 West Liberty Street, Suite 120 ) VERIFIED COMPLAINT FOR
Medina, Ohio 44256 ) INJUNCTIVE, DECLARATORY

And-

DAN VILLERS
1167 Shannon Avenue
Barberion, OH 44203
Taxpayer

And-

JASON ANTILL
1288 Valley Avenue
Barberton, OH 44203
Taxpayer

Plaintiffs,

V.

THE BARBERTON CITY SCHOOLS
BOARD OF EDUCATION
C/O Mr. Dennis Liddle, President
479 Norton Avenue
Barberton Ohio, 44203

Defendant.

AND OTHER RELIEF

EXHIBIT
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INTRODUCTION

NOW COMES Plaintiff the Northern Ohio Chapter of Associated Builders and

Contractors, Inc., (ABC), Plaintiff Fechko Excavating, Inc., a construction contractor who

submitted a bid for the New Barberton Middle School Project, and Plaintiff Taxpayers Dan

Villers and Jason Antill, and for their Verified Complaint against Defendant Barberton City

Schools Board of Education, attest and allege as follows:

1. This action is, among other things, a taxpayer action seeking preliminary and permanent

injunctive relief to restrain and enjoin the Defendant the Barberton City Schools Board

of Education ("Board") from expending public funds and/or executing any agreement or

contract, and/or performing any work upon any such agreement or contract already

executed for the construction of the New Barberton Middle School Project, Project

Number 08-834-J, located in Barberton, Ohio (the "Project").

2. This Complaint also seeks a declaratory judgment pursuant to Section 2721.03 of the

Ohio Revised Code, requesting the Court to declare null, void, and otherwise

unconstitutional, the actions of the Board which, among other things, incorporated a

prevailing wage requirement in its bid specifications and construction documents for the

Project contrary to R.C. 4115.04(B)(3).

3. Prior to instituting this civil action, Plaintiffs made a written application to the Law

Director for the City of Barberton, as well as to the Board's outside legal counsel

requesting that they take corrective actions with regards to the unlawful actions

undertaken by the Board pursuant to R.C. 3313.35. Attached hereto and marked as

Exhibit "A" is the written request submitted by the taxpayers.
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4. To date, the Law Director for Barberton, Barberton's outside legal counsel, and the

Board itself has failed to take any corrective actions requested in the taxpayers' written

application.

THE PARTIES

5. Plaintiffs, Dan Villers ("Villers") and Jason Antill ("Antill"), are taxpayers of the City of

Barberton and Summit County, Ohio. Villers resides at 1167 Shannon Avenue,

Barbeiton, Ohio 44203, and Antill resides at 1288 Valley Avenue, Barberton, Ohio

44203.

6. Plaintiff, Fechko Excavating, Inc. ("Fechko") is an Ohio corporation and a construction

company doing business in the State of Ohio that received bid specifications for the

Project and submitted a bid for the Project. The contractor's place of business is located

at 865 West Liberty Street, Medina County, Ohio.

7. Plaintiff Northern Ohio Chapter of Associated Builders and Contractors, Inc. ("ABC") is

a non-profit corporation organized under the laws of the State of Ohio located at 9255

Market Place West in Broadview Heights, Ohio.

8. ABC is a local chapter of Associated Builders and Contractors, Inc., which is a national

trade association consisting of over twenty-five thousand Merit Shop construction

industry associates and contractors. The objective of ABC and its members is to provide

high quality, low cost, and timely construction work, which benefits businesses,

consumers and taxpayers.

9. The Northem Ohio Chapter of ABC represents over three hundred and fifty Merit Shop

associate members and construction contractors, including contractors located in Summit
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County and contractors employing residents of Summit County and the City of

Barberton.

10. Plaintiff ABC has associational standing to bring this action as a representative of its

members who bid on the Project and would otherwise have standing to sue in their own

right. Plaintiff Fechko, which bid on the Project, is a member of the Northern Ohio

Chapter of ABC. ABC's associational standing is established as it represents members

that would otherwise have standing to sue in their own right, the interests ABC seeks to

protect are related to the trade association's purpose, and neither the claims asserted, nor

the relief requested, requires the participation of individual members in this lawsuit.

ABC is filing this action on behalf of its individual member contractors who have been

and will continue to be injured by the loss of business opportunity resulting from the

Board's unlawful actions.

11. Defendant, Barberton City Schools Board of Education, is located in Barberton, Ohio

and is a board of education organized under the Laws of the State of Ohio, pursuant to

R.C. 3313.01 etseq.

RELEVANT FACTS

12. Plaintiffs incorporate by reference the allegations set forth above as if fully rewritten

herein.

13. On or about March 3, 2009, the Board issued an advertisement for sealed bids for the

site work for the Project. (The advertisement for sealed bids is attached hereto as

"Exhibit B").

14. Plaintiffs are informed and believe that the Board is the owner of the Project and is the

contracting party for the construction of the Proj ect.
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15. Plaintiffs are infonned and believe that the Project is being funded in part by taxpayer

funds, as a 6 mill levy was passed by Barberton taxpayers in March of 2008 to fund at

least 40% of the construction costs for the Project.

16. Plaintiffs are informed and believe that 60% of the construction costs for the Project are

being funded by taxpayer monies received from the Ohio School Facilities Commission

("OSFC"), a state agency created by the 122"d Ohio General Assembly to fund school

construction projects. -

17. The advertisement for sealed bids issued by the Board included an unlawful requirement

stating "PREVAILING WAGE RATES APPLY; BIDDERS SHALL COMPLY WITH

CHAPTER 4115 OF THE OHIO REVISED CODE."

18. Plaintiffs are informed and believe that all contractors who submitted bids for the Project

submitted their bids using wage rates supplied by the Board in its bid specifications,

which the contractors believed to be the applicable prevailing wage rates for Sumniit

County, to calculate their labor costs for the Project, although no wage determination

was ever requested under R.C. 4115.04(A) or determined pursuant to R.C. 4115.05.

19. The sealed bids were to be submitted to the Treasurer of the Barberton City School

District at 479 Norton Ave., Barberton, Ohio 44203 on March 25, 2009 by 1:00 p.m. and

opened and read immediately thereafter.

20. On or about April 1, 2009, the Board held a special session in which it awarded the

contract for the site work for the Project to Mr. Excavator, the purported low bidder on

the Project. Plaintiffs' are informed and believe that Mr. Excavator utilized what it

believed to be the applicable prevailing wage rates for Summit County in preparing its

bid for the Project as described in Paragraph 18 above.
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21. Although the bid for the site work was awarded by the Board to Mr. Excavator, to the

best of Plaintiffs' knowledge and belief, no work has commenced or has been performed

on the Project by Mr. Excavator in accordance with bid award.

COUNTI

22. Plaintiffs incorporate by reference the allegations set forth above as if fully rewritten

herein.

23. The prevailing wage requirement included by the Board in the bid specifications for

Project and is to be made part of the contract for the site work constitutes an abuse of the

Board's discretion, as the Board exceeded its authority under the law which will result in

a misappropriation and misuse of public funds. The advertisement for bids for the

Project evidencing that the Board exceeded its authority has occurred because the Board

is requiring compliance with Chapter 4115, Ohio's Prevailing Wage Law, as set forth in

Exhibit B.

24. Ohio Revised Code Section 4115.03(B)(3) specifically exempts any board of education

from the requirements of Ohio's Prevailing Wage Law, Chapter 4115 when undertalcing

the constiuction of a sohool facility. As such, the Board exceeded its authority and

abused its discretion by mandating compliance with Ohio's Prevailing Wage Law on the

Project.

25. In 1997, the Ohio 122"d General Assembly in Senate Bill No. 102, amended Ohio's

Prevailing Wage Law, adding R.C. 4115.04(B)(3) to Chapter 4115 in order to

specifically exclude every board of education from compliance with Chapter 4115 in

order to save nioney on school construction Projects. Senate Bill No. 102 not only
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exernpted secondary school constniction projects from Chapter 4115, but also created

the OSFC to fund school construction projects.

26. Any public funding received from the OSFC does not trigger compliance with Ohio's

Prevailing Wage Law, as the OSFC is also exempt from the requirements of Chapter

4115 through the operation ofR.C. 4115.03(B)(3).

27. The OSFC does not otherwise require, nor can it require, the application of Ohio's

Prevailing Wage Law when funding school construction projects undertaken by a board

of education.

28. Under Ohio law, the Board is mandated to only accept the lowest responsible bid on all

construction contracts, pursuant to R.C. § 3313.46(A)(6), and other relevant statutory

sections of the Ohio Revised Code.

29. Boards of education are creatures of statute and as such, have only such jurisdiction or

authority as thus conferred by statute. They may not, under their rule-making or

otherwise confer upon themselves further juiisdiction or authority.

30. Hence, in mandating the application of Chapter 4115, and the payinent of prevailing

wages for all work performed on the Project, the Board has exceeded its statutory

authority under the law, abused its discretion and has failed as requn•ed by law to accept

the lowest responsible bid for the Project.

31. The Board's unlawful actions will result in the misapplication and misuse of taxpayer

funds on the Project, as application of Ohio's Prevailing Wage Law to the Project has

inflated and increased the construction costs for the Project.

32. Plaintiff Fechko attests that its bid for the site work on the Project would have been

$26,000.00 lower, or $863,751.88, if it had bid the site work for the Project without
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taking into consideration the applicable prevailing wage rates for Summit County, Ohio.

In bidding the Project at the prevailing wage rates applicable for Summit County,

Fechko's labor costs on the Project increased by approximately $10 per hour.

33. Mr. Excavator's prevailing wage bid was $874,000.00 for the site work on the Project.

34. Fechko's prevailing wage bid was $889,751.88 for the site work on the Project.

35. If the Board did not unlawfully require the application of Chapter 4115 and the payment

of prevailing wages on the Project, Plaintiff Fechko's non-prevailing wage bid would

have resulted in a net $10,248.12 savings on the construction costs for the Project to

Barberton taxpayers, the loss of which will result in economic harm to the Barberton

taxpayers as a whole.

36. The contract awarded by the Board to Mr. Excavator mandating compliance with

Chapter 4115 to the Project is unenforceable, unlawful and otherwise void.

37. Because the contract awarded by the Board in unlawful, the Board must be required to

re-bid worlc on the Project without the inclusion of the prevailing wage requirement.

38. Unless perfonnance of this construction contract is enjoined by the court, the Plaintiffs

will suffer immediate, substantial and irreparable harm.

39. The injunction is appropriate because Plaintiffs have no other adequate remedy of law.

COUNTII

40. Plaintiffs incorporate by reference the allegations set forth above as if fully rewritten

herein.

41. The prevailing wage condition included in the bid specifications issued by the Board is

vague and ambiguous, seriously impairing the competitive bidding process and denying
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every contractor bidding on the project their constitutionally guaranteed procedural and

substantive due process rights under the law.

42. Plaintiffs are informed and believe that the Ohio Department of Commerce, the

administrative agency statutorily charged with the interpretation and enforcement of

Chapter 4115, will not, and can not in anyway, provide any of the investigative or

multiple administrative services to aid the Board in the application or enforcement of

Chapter 4115 to work perfonned on the Project.

43. Plaintiffs are informed and believe that it is the position of the Ohio Department of

Commerce that it is without statutory jurisdiction or authority to enforce or apply

Chapter 4115 to the Project, because the Project is exempt from requirements of Chapter

4115 through operation ofR.C. 4115.04(B)(3).

44. Without the investigative, administrative and enforcement services fi-om the Ohio

Department of Commerce needed in order to administer and properly enforce the

requirements of Chapter 4115 to the Project, any contract awarded for the Project

containing such a requirement would be void, ambiguous and unenforceable, and subject

every contractor bidding on the Project to unlawful and unannounced bidding criteria.

45. Even if Chapter 4115 could apply to the Project, all bids are void because the Board has

failed to perform the following tasks:

a. To have the Director of Commerce determine the prevailing rates of wages of

mechanics and laborers called for by the public improvement in the locality where

the work is to be performed, prior to advertising for bids in violation of R.C.

4115.04 and R.C. 4115,08;
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b. Attach a schedule of wages determined and issued by the Ohio Department of

Commerce to the construction/bidding documents in violation of R.C. 4115.04;

c. Designate a prevailing wage coordinator and failed to have the Director of

Commerce appoint a coordinator in its stead in violation of R.C. 4115.032.

46. Chapter 4115 mandates that no public authority may commence a prevailing wage

project without first complying with the above Revised Code Sections.

47. Furthennore, Ohio's Prevailing Wage Law, R.C. 4115.99 contains a criminal provision

deeming any violations of Ohio's Prevailing Wage Law to be criminal offenses.

48. To follow any of the statutory procedures enumerated in the Ohio Revised Code witliout

the administrative and investigative services of the Ohio Department of Commerce

causes the Board's contract to be unconstitutionally void for vagueness such that people

of common intelligence must necessarily guess at its meaning and differ as to its

application.

49. Unless the Board's actions to include a Chapter 4115 requirement are declared

unconstitutional as being void for vagueness, Plaintiffs will suffer immediate, substantial

and irreparable harm.

50. Plaintiffs are entitled to injunctive relief from the court to prevent an unlawful and

invalid contract from being executed. Unless the bid award and work on the Project is

enjoined by the court, the Plaintiffs' will suffer immediate, substantial and irreparable

harm.

51. The injunction is appropriate because Plaintiffs have no other adequate remedy of law.
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COUNT III

52. Plaintiffs incorporate by reference the allegations set forth above as if fully rewritten

herein.

53. The Board has failed to comply with the requirements of R.C. 153.12 before awarding a

bid for the Project.

54. R.C. 153.12 applies to an award of any contract for the construction, reconstruction,

improvernent, enlargement, alteration, repair, painting, or decoration of a public

iinprovement made by a school district

55. R.C. 153.12 requires the Board to include, in the plans and specifications for the project

for which bids are solicited, an "estimate of cost."

56. R.C. 153.12 explicitly states that "no contract to which this section applies shall be

entered into if the price of the contract, or, if the project involves multiple contracts

where the total price of all contracts for the project, is in excess of ten per cent above the

entire estimate thereof, nor shall the entire cost of the construction, reconstruction,

repair, painting, decorating, improvement, alteration, addition, or installation, including

changes and estimates of expenses for architects or engineers, exceed in the aggregate

the amount authorized by law."

57. On or about March 3, 2009 the Board issued an advertisement for bids which had an

"estimate of costs" prepared for the Project which included certain work estimated to

cost in excess of 2.6 million dollars. Said estimate of costs was prepared in anticipation

of a complete site work package, (including among other items, pavement, sidewalks

and exterior electric) being let for bid. The site work package ultimately advertised for
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bids was termed as the "Early Site Package," which sought to exclude items such as

pavement, sidewalks and exteiior electric.

58. On or about March 16, 2009, the Board issued Addendum #1 to the bid specifications

which further clarified the bid plans and eliminated froin the bid documents the

following specifications: (1) Basic Electrical Materials and Methods; (2) Raceways and

boxes; (3) Asphalt Paving; and (4) concrete paving.

59. These eliminated specifications froin the scope of work substantially lowered and

reduced the overall costs of the originally contemplated Proj ect.

60. However, the Board never had prepared a new estimate of costs covering the legitimate

scope of work for the Project.

61. On April 1, 2009, the Board awarded the contract for the Project to Mr. Excavator

without revising the estimate of costs in violation of R.C. 153.12, and it is impossible to

ascertain whether Mr. Excavator, or any of the bids submitted for the Project, were

within 10% of the architect's estimate for the Project because a revised estimate was

never performed for the revised scope of work.

62. An injunction is appropriate to enjoin the award of the bids or the execution of any

contract for work on the Project because the Board failed to comply with R.C. 153.12

and because Plaintiffs' have no other adequate remedy of law.

63. Unless the award of this contract is enjoined by the Court, Plaintiffs will suffer

immediate, substantial and irreparable harm.

COUNT IV

64. Plaintiffs incorporate by reference the allegations set forth above as if fully rewritten

herein.

12



65. Pursuant to R.C. 2721.03, Plaintiffs are entitled to a declaration of the rights, duties and

responsibilities of the parties to this action arising from the Board exceeding its authority

and abusing its discretion in mandating compliance with Chapter 4115, and failing to

comply with R.C. 153.12 on the Project, both of which establish a clear violation of

State law.

66. The Board's unlawful actions described above are capable of repetition and may evade

review if not decided by this Court.

67. An actual and justiciable dispute exists between the Parties for which Plaintiffs lack an

adequate remedy at law and are entitled to a declaration of rights from the Court.

CONCLUSION

WITEREFORE, Plaintiffs pray that this Court: enter an order: (1) declaring that the Board

abused its discretion and exceeded its statutory authority by including a requirement that bidders

comply with Chapter 4115 of the Ohio Revised Code in the construction Project issue herein or

any other construction project undertaken by the Board; (2) restraining and enjoining the Board

from awarding any contracts for the site work on the Project or any other project that contain a

clause requiring compliance with Chapter 4115 of the Ohio Revised Code, or from commencing

any site work on the Project with contract(s) already awarded which contain a Chapter 4115

requirement or making any payments to any contractor on the Project; (3) declaring the Board's

actions to be unconstitutionally void for vagueness; (4) declaring all contracts awarded by the

Board for the Project or all bid specifications set forth for the Project containing a Chapter 4115

requirement to be unenforceable and void; (5) restraining and enjoining the Board from awarding

any contracts or allowing any work to proceed on the Project given the Board's failure to comply

witli the requirements of R.C. 153.12; (6) awarding the Plaintiffs their attorneys' fees and costs
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in bringing this action; and (7) granting such other and further relief as this Court deems just and

proper.

Respectfiilly submitted,

Alan G. Ross, Esq. (0(3'I1478)
Nick A. Nykulak, Esq. (0075961)
Ross, Brittain & Schonberg Co., L.P.A.
6480 Roclcside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551
Fax: 216-447-1554
Email: nickn@rbslaw.com

COUNSEL FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

This is to certify that a copy of the Verified Complaint was sent via electroni m 1 to
Tamzin Kelley O'Neil, Attorney for the Barberton City Schools,Board of Xdu atio , at
toneil@servingyourschools.com, on Apri13, 2009.
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State of Ohio )

)
) ss VERIFICATION

County of Cuyahoga )

)

I, Ryan Marti.n, the President of the Northem Ohio Chapter of Associated Builders and

Contractors, Inc., (ABC) being first duly sworn, deposes and says that ABC represents

contractors that were willing, able and ready to bid on the Project, as well as contractors that

submitted a bid on the Project and that ABC is one of the Plaintiffs in this action; I have read the

foregoing Verified Complaint for Injunctive, Declaratory and Other Relief, and that it is true and

correct to the best of my knowledge and be

Ryan M

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this ' I day of April,

2009.

Notary P.ttlt^o; RDSS3 AtToRriE1° 2,:,
^,,! XOTARY PUBLEC -. SiATCOP Ci,;O
P'jFON1QAISSID!'! HFIS (dD EXPIRATION DA7i
_.. ;EC1.'f?7^1 F?7Q3 f, Q=

18



State of Ohio )

)
) ss VERIFICATION

County of Medina )

)

I, John Fechko, Vice President of Fechko Excavating, Inc., being first duly swom, deposes and

says that I am a contractor and bidder on the Project which is the subject matter of this

Complaint and one of the Plaintiffs in this action; that I have read the foregoing Verified

Complaint for Injunctive, Declaratory and Other Relief, and that it is true and correct to the best

of my knowledge and belief

SWORN TO BEFORE ME AND SUBS

2009.

^`^p,P^Y ?Ue'',,

BED in my presence this 3 r-4 - day of April,

KATHRYN M. TRUMAN, Attomey at Law
Notary Puhllc- State of Ohlo

My Commission has no expiration date
e aS^ .u-^ ^%a Sec. 147.03 R.C.

'-,c



06-11-2003 15:24 ELM PRINSVILLE CT TAYLO 440 354 er^'J
^^pi. c^ [uur I[:47rN1

^, .

State of Ohio )

'VEYt,►FICAUON
Couaty of ^L91/iN„

corr®ot to the best of my knowledge and belief.

No.3364 P. 1

)

I, lason Antall, being first duly sworn, deposes and says that I am a taxpayer in the City of

Bar6erton, Sumniit County, Ohio and one of the 1'laintii9's in this action; that ]' have read the

foregoing Verified Complaint for lnjun®tive, Dealaratory and Other Relie; and that it ls true and

SWORN TO BEFDltL^ ME AND STIBSCRIBED in my prosenca this'

April, 2009.

2nd_ day of

Roberta A. Haidnick' . :• ^-. ;
Resident Sumroit Cpunty

Notary Public. State'of.Ohio
?Ay .r,ummission Expirea:091i?1/10
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State of Ohio

County of '.^Wyrl
ss VERIFICATION

)
)
)

)

I, `Dan Villers being first duly sworn, deposes and says that I

am a taxpayer in the City of Barberton, Summit County, Ohio and one of the Plaintiffs in this

action; that I have read the foregoing Verified Complaint for Injunctive, Declaratory and Other

Relief, and that it is true and correct to the best of my knowledge and belief.

Dan Villers

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this 2nd day of

April, 2009.

Nolary Public
Roberta A. Haidnick RohgrfaA. Haidnick

ResideFit Summit County .
Notary Pu4fio, State of bhio

My Commissioh.Expires: 09121/10
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AnthonyA.Baucco

Brian KYBr'rtlain '

6cou Coghlan

Chad A. Fine

Scott W. Gedeon

TriciaL.Hurst

March 23, 2009

SENT VIA FACSIMIlB AND CERTIFIEA MAIL TO:
Ms. Tamzin Kelly O'Neil, Esq.
Legal Counsel, Barberton Board ofEducation
1894 North Cleveland-Massillon Road
Akron, Ohio 44333
Tel: 1.330.670.0005
Fax: 1.330.670.0002

RyanT. Neumeyer°

Nick A. Nykulak

Alan G. Ross

Evelyn P. Schonberg

Carol D. Strassman

Michael K. Zhawinny

'Aho Iimnted in IWno7t

NIs. Lisa Mi11er, Esq.
Law Director, City ofBarberton
576 W. Park Avenue, Room 301
Barberton, Ohio 44203
Tel: 1.330.848.6728
Fax: 1.330.861.7209

Re: Taxpayers' Request to Investigate and Institute an Action Against the Barberton
Board of Education as Contemplated by Ohio Revised Code § 3313.35 with regard
to an Unlawful Contract Provision Mandating Compliance Ohio's Prevailing
Wage Law for the Construction of the New Barberton Middle School Project
("Project").

Dear Ms. O'Neil and Ms. Miller:

Please be advised that our law firm represents the Northern Ohio Chapter of Associated
Builders & Contractors, Inc. ("ABC"), certain construction contractors ("Contractors") who intend to
bid. on the above referenced Project, as well as certain Taxpayers of the City of Barberton
("Taxpayers"). Ptusuant to § 3313.35 of the Ohio Revised Code, this letter constitutes a written
request to the Law Director of the City of Barberton to institute a civil action to prevent the Barberton
Board of Education (the "Board") froin letting any contracts for the above referenced Project that
contain a provision which mandates compliance with Ohio's Prevailing Wage Law, R.C. 4115.03 to
R.C. 4115.16. In short, it is the contention of the Taxpayers, ABC and Contractors that the Board is
about to authorize or enter into contracts in direct contravention of Ohio law that will result in the
misapplication of taxpayer funds. The particulars upon which this request is based. are deIineated
below.

On March 25, 2009, th.e Board plans on opening bids submitted by construction contraetors for
the site worlc for tire above referenced Project. The bid specifications released by the Board require all
contractors performing work on the Project to comply with the requirements of Ohio's Prevailing
Wage Law, including the payment of union wages to all employees who work on the Project.
Culrently, only about fouzteen percent ( 14%) of construction contractors performing work in the State
of Ohio are unionized, while the remaining eighty-six percent (86%) of the construction industry
workforce is non-union. Requiring the payment of union prevailing wages for all construction work
performed on the Project, when unionized workers make up a small minority of the construction

64B0 Rocksldo Woods Blvd. South - Suite 350

Cleveland, OH 44131

216-447-1551 Fax:216-447•1554

Websile: www.rbslaw.com

RO s 5t _.^^Sr̂ ^{-
T^a 3.

p^

I,L'^l

KHONBE.
CO„ L.i?A.

EXHIBIT
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Barberton Taxpayer Letter
March 23, 2009
Page 2 of 3

workforce, will significantly inctease the overall cost of the Project resulting in the misapplication of
taxpayer funds.

The Taxpayers are responsible for paying forty percent (40%) of the constiuction costs for the
Project. Sixty percent (60%) of the Project is being fimded by the Ohio School Facilities Commission
("OSFC") wlrich does not require the application of Ohio's Prevailing Wage Law in order for the
Board to receive funding for the Project. In March of 2008, the Taxpayers approved a six (6) mill levy
to fund Barberton's portion of the Project's construction costs. The Taxpayers are extremely troubled
that after much lobbying and the passage of this additional six (6) mill levy, the Barberton Board of
Education would now rather subsidize the inflated wages of unionized construction workers rather than
to build the Project at the least cost possible and use the money saved on construction for the education
of the students of Barberton. However, regardless of the unreasonableness of the Board's decision, the
Board's actions are clearly unlawful.

Boards of education are creatures of statute and have only such jurisdiction and authority as is
conferred upon them by the Ohio Legislature. A school board may not, under their rule-making power
granted by statute, by contract, or otherwise confer upon themselves additional jurisdiction or
authority. T'erberg v. Board of Education (1939), 135 Ohio St. 246, 20 N.H. 2d 368. That said,
Section 3313 et seq. of the Revised Code, does not confer any authority whatsoever to the Board to
include a prevailing wage requirement in any public improvement project undertaken by the Board.
Not only does the Board lack authority under Section 3313.01, but the Ohio Legislature made clear
with the enactment of R:C. 4115.04(B)(3), that a board of edncation project is to be exempt from all
prevailiug wage law requirements. Therefore, the Board, or any other such school district, lacks the
statutory authority to include a prevailing wage clause in a constniction contract. Pursuant to Ohio
law, the Board is strictly obligated to only accept the lowest responsible bid. R.C. 3313.46(A)(6).
Requiring the payment of prevailing wage on the Project violates this fundamental premise.

Moreover, not only is the prevailing wage condition included in the bid specifications unlawful,
being contrary to Ohio law, but the coxrdition is also void and unenforceable. The condition refening
to the application of Ohio's prevailing wage law to the Project is vague and ambiguous. The Ohio
Department of Commerce, the administrative agency responsible for the application and enforcement
of Ohio's prevailing wage law, has already stated that it will not administratively aid this Board, (or
any other school board), in applying or enforcing the prevailing wage law on this Project because the
Project is exempt and the Department is witliout jurisdiction. (For more detail regarding the position
of the Department of Commerce, please see the attached March 5, 2009 correspondence sent by our
Office to Mx. Tom Hamden explaining this point further).

As sueh, even if the Board had the authority to apply a prevailing wage requirement by
contract, without the Department's assistance, it woutd be impossible for the Board to enforce or apply
the law on the Project. By simply including a reference to the prevailing wage law without sufficient
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detail as to what aspects of the Ohio's prevailing wage law would apply, and the administrative
inechanisms by vvhich compliance will be measured, interpreted, and enforced-- effectively denies all
bidders, both successful and not, their right to substantive and procedural due process causing every
bid submitted on tbe Project to be defective, invalid and void. Perez v. Cleveland (1997), 78 Obio
St.3d 376, 378, 1997 Ohio 33, 678 N.E.2d 537; Chavez v. Hous. Auth. of El Paso (C.A.5, 1992), 973
F.2d 1245, 1249, Needless to say, the Revised Code sections of the prevailing wage statute describe in
detail every administrative and enforcement mechanism, including all aspects of substantive and
procedural due process afforded to contractors and subcontractors, thereby requiring the aid and
statntory involvement of the Department of Commerce and the Ohio Attorney General to properly
apply and enforce the statute, Therefore, the imposition of the prevailing wage law as written, is
unconstitutional, and furtlzer, is contrary to the Ohio Suprenie Court's decision in City of Dayton, Ex.
Rel. Scandrick v. City of Dayton (1981), 67 Ohio St. 2d 356, 423 N.E.2d 1095, tha imposition of which
will expose all bidders, subcontractors and suppliers to "miannounced bidding" criteria.

Based on tlie facts and arguments set forth above, it is respectfully requested that your office
immediately investigate the unlawful actions taken by the Board in including a prevailing wage
requirement in the bid specifications issued for the Project. It is the position of the Taxpayers of
Barberton that the Board is about to perform, authorize or award contracts in direct contravention of
the laws of the State of Ohio, resulting in the misapplication of taxpayer funds.

Please be advised that if we do not hear a positive response from the Board or frorn your office
regarding this matter prior to flie awarding of bids for the above re£eren ed Project, it is the intention
of our clients to proceed in your stead and to take all necessary leg^aN^ctions available to them,
including seeking declaratory and injunctive relief.

Alan G. Ross
Nick A. Nykulak

Cc: Ryan Martin, President ABCNOC
Barberton Taxpayers
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Nykulak, Nick A.

From: Nykulak, Nick A.

Sent: Thursday, March 05, 2009 12:41 PM

To: 'tharnden@barbertonschools.org'

Cc: Ross, Alan G; Ryan Martln

Subject: New Barberton Middle School Project

Dear Mr, Harnden:

I, along with Alan Ross, represent certain construction contractors who will be bidders on the above
referenced Project as well as certain Barberton taxpayers. We recently had a discussion with the
Ohio Department of Commerce Superintendent, Robert Kennedy, and his legal counsel from the
Ohio Attorney General's Office, Dan Beilvilie, regarding the application of Ohio's Prevailing Wage
Law, R.C. 4115.03 to R.C. 4115.16, on this Project. Mr. Kennedy is charged with the enforcement
of Ohio's Prevailing Wage Law for the Ohio Department of Commerce.

We were subsequently informed by Mr. Kennedy that because the Barberton School Board is
exempt from the requirements of Ohio's Prevailing Wage Law under Chapter 4115.04(B)(3), the
Ohio Department of Commerce is without jurisdiction to require, implement or to enforce prevailing
wage laws on the Project. As such, the Ohio Department of Commerce will not itself enforce, nor
will it aid the Barberton School Board in applying or requiring contractors to comply with the
provisions of Chapter 4115.

Needless to say, there are many requirements that a public authority must fulfill with the direct
assistance of the Ohio Department of Commerce in order to implement, enforce and ensure
compliance with the provisions of Chapter 4115 on ptiblic improvement projects. Because the
Department of Commerce will not aid the School Board in anyway with fulfilling these necessary
statutory requirements, the enforcement or application of Chapter 4115 on the Project would be
impossible, and the bid requirements as set forth in the contract specifications as written are
completely ambiguous. A cursory review of Chapter 4115 would illustrate the various provisions of
Ohio's Prevailing Wage Law that would not be enforceable or applicable to this Project without the
direct assistance of the Ohio Department of Commerce, including, but not limited to, the
determination of prevailing wages for the Project and the direct enforcement of the.law on
contractors and subcontractors performing work on the Project.

As such, requiring Chapter 4115 to be complied with by contract, when the Department of
Commerce lacks jurisdiction to properly implement and enforce the law, would subject every
contractor submitting a bid on the Project to "unannounced criteria" and ambiguity, causing all bids
submitted for the Project to be deemed invalid if a civil action is filed.

Furthermore, because the School Board is specifically exempt from the requirements of Chapter
4115, and this intent was made clear by the Ohio Legislature in enacting R.C. 4115.04(B)(3), it is
also our position that the imposition of Chapter 4115 on the Project by contract would be deemed
unlawful under Ohio Law, Taxpayers of Barberton do not take kindly to paying increased property
taxes to fund a construction project with prevailing wages when the project is specifically exempted
by statute. In this regard, the taxpayers of Barberton agree that the funds saved by the School
Board in not requiring the payment of prevailing wages on the Project is better spent on the
education of their children, rather than being used to fund the increased construction costs of a
building due to the unlawful application of R.C. 4115. The taxpayers contend that it is the School
Board's statutory duty to accept only the lowest and best bids submitted for this Project and the

3/23/2009
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R.C. Chapter 4115 requirement should be removed from the construction contract.

Please contact me or Mr. Ross to discuss this matter further. Our clients would prefer to amicably
resolve this issue with the School Board, rather than to force the School Board and the taxpayers of
Barberton to incur legal fees and costs to defend the School Board's unlawful actions. However,
we are prepared to seek all legal means of redress to protect the interests of our clients and the
rights of the taxpayers of Barberton should the School Board continue to proceed in requiring the
application of Chapter 4115 on this Project. Bids are due for this Project on March 25, 2009.
Should you wish to discuss this matter directly with Mr. Kennedy, his phone number is 614-728-
8686. We look forward to hearing from you soon.

Nick A. Nykulak
Attorney at Law

Ross, Brittain & Schonberg Co., L.P.A.

[Address] 6480 Rockside Woods Blvd, 6outh, Suite 350
Cleveland, Ohio 44131

[Phone] 216.447.1551 x134

[Cell] 216.409.2869

[Fax] 216.447.1554

[E-nmail] nickn@rbslaw.com

[Web] www.rbslaw.com

[Note] The information contained in thfs message may be privileged, confidential and protected from disclosure. If the
reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message
to the Intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this commnnication In error, please notify us immediately
by replying to the message and deleting it from your computer. Thank you for your anticipated cooperation.

3/23/2009
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March 5, 2009

6ent via Ernail and.Facstnaile
Mr. Tom IIarnden
OSPC Owners Representative
476 Norton Avenue
Barberton, Ohio 44203
Facsimile: 330-848-8726
Tbamden@barberton8chools.org

RE: New Barberton Middle Scbool Project.

Dear Mr. Harnden:

RyanT, Nenmeyer`

NickA. Nykulak

Alan G. Ros

Evelyn P. Schonbag

Caml D.Suassmzn

Michael K. Zbawiony

Alw licenredln flllnde

r, along with Alan Ross, represent certain construction contractors who will be bidders on the
above referenoed Project as well as certain Barberton taxpayers. We recently had a discussion with the
Ohio Department of ComnZerce Superintendent, Robert Keimedy, and his legal counsel from the Ohio
Attorney General's Office, Dan Bellville, regarding the application of Ohio's Prevailing Wage Law,
R.C. 4115.03 to R.C. 4115.16, on this Project. Mr. Kennedy is charged with the enforoement of
Obio's Prevailing Wage Law for the Ohio Department of Commerce.

We were subsequently informed by Mr. Kennedy that because the Barberton School Board is
exempt from the requirements of Ohio's Prevailing Wage Law under Chapter 4115.04(B)(3), the Ohio
Department of Commerce is without jurisdiction to require, implementor to enforce prevailing wage
laws on the Project. As such, the Olrio Department of Commerce will not itself enforce, nor will it aid
the Barbertori School Board in applying or requiring contractors to comply with the provisions of
Chapter 4115.

Needless to say, there are many requirements that a public aut]iority must fulfill with the d'uect
assistance of the Ohio Departxnent of Commerce in order to implement, enforce and ensure compliance
with the provisions of Chapter 4115 on public improvetn.ent projects. Because the Department of
Commerce will not aid the School Board in anyway with fulfilling these necessary statutory
requirements, the enforcement or application of Chapter 4115 on the Project would be impossible, and
the bid requirements as set forth in the contract specifications as written are completely ambiguous. A
cursory review of Chapter 4115 would illustrate the various provisions of Ohio's Prevailing Wage Law
that would not be enforceable or applioable to this Project without the direct assistance of the Olil.o
Departinent of Commerce, including, but not limited to, the determination of prevailing wages for the
Project and the direct enforcement of the law on contractors and subcontractors performing work on
the Project.

6480 Rockside Woods Blvd. South - Suite 350

Clevefand, OH 44131

216-447-1551 Fax: 216-447-1554

Webslle: www.rbslaw.corn
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As such, requiring Chapter 4115 to be complied with by conttr-act, when the Department of
Commerce lacks jurisdiction to properly implement and enforce the law, would subject every
contractor submitting a bid on the Project to "unannounced criteria" and ainbiguity, causing all bids
submitted for the Proj ect to be deemed invalid if a civil action is filed.

P`urthennore, because the School Board is specifically exempt frorn the requirements of
Chapter 4115, and this intent was made clear by the Ohio Legislature in enacting RC. 4115.04(B)(3),
it is also our position that the imposition of Chapter 4115 on the Project by contract would be deemed
unlawful under Ohio Law. Taxpayers of Barberton do not take kindly to paying increased property
taxes to fund a construction project with prevailing wages when the project is specifically exempted by
statute. In this regard, the taxpayers of Barberton agree that the funds saved by the School Board in
not requiring the payment of prevailing wages on the Project is better spent on the edncation of their
ebildren, rather than being used to fand the inereased construction costs of a building due to the
unlawful application of R.C. 4115. The taxpayers contend that it is the School Board's statutory duty
to accept only the lowest aud best bids submitted for this Project and the R.C. Chapter 4115
requirement should be removed from the construction contract.

Please contact me or Mr. Ross to discuss tlus matter further. Our clients would prefer to
amicably resolve this issue with tho School Board, rather than to force the School Board and the
taxpayers of Barberton to incur legal fees and costs to defend the School Board's unlawful actions.
However, we are prepared to seek all legal means of redress to protect the interests of our clients and
the rights of the taxpayers of Barberton should the School Board continue to proceed in requiring the
application of Chapter 4115 on this Project. Bids are due for this Project on March 25, 2009. Should
you wish to discuss this matter directly with Mr. Kemredy, his phone number is 614-728-8686. We
look forward to hearing &om you soon.

Sincerely

Alan G. Ross
Nick A. Nykulak
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Sealed bids will be received by the Treasurer, Barberton City School District, at 479 Norton Ave,
Barberton, OH 44203 (Board Office), until 1:00 p.m., local time, on March 25, 2009, for the New
Barberton Middle School (Site work) Project, in accordance with the Drawings and
Specifications prepared by FMD Architects. Bids will be opened and read immediately
afterwards. The Construction Manager is Richard L. Bowen + Associates Inc. (RLBA) in
association with Foreman PCM, 13000 Shaker Blvd., Cleveland, Ohio 44120; 216-377-3823;
Submit all questions to Gavin Smith at RLBA in writing at gsmith@riba.com.

A pre-bid meeting will be held at 11:00 am local time, March 11, 2009, at the Barberton City
School District Board Offices located at, 479 Norton Ave, Barberton, OH 44203.

Contract Documents may be obtained from eBlueprint, 1915 W. Market St., Akron, Ohio 44313,
(330) 865-4800-5303 by providing a refundable $200 deposit per set, payable to Barberton City
School District. (All Shipping Costs by Contractor)

Contract Documents may be reviewed without charge during business hours at Akron Builders
Exchange (Akron), Builders Exchange of East Central Ohio (Youngstown), Cleveland Builders
Exchange (Cleveland) and F.W. Dodge (Cleveland).

DOMESTIC STEEL USE REQUIREMENTS AS SPECIFIED IN SECTION 153.011 OF THE
REVISED CODE APPLIES TO THIS PROJECT. COPIES OF SECTION 153.011 OF THE
REVISED CODE CAN BE OBTAINED FROM ANY OF THE OFFICES OF THE DEPARTMENT
OF ADMINISTRATIVE SERVICES.

PREVAILING WAGE RATES APPLY; BIDDERS SHALL COMPLY WITH CHAPTER 4115 OF
THE OHIO REVISED CODE.

All bids must be accompanied by a Bid Guaranty in the form of either a Bid Guaranty and
Contract Bond for the full amount of the bid (including all add alternates) or a certified check,
cashier's check, or an irrevocable letter of credit in an amount equal to 10% of the bid (including
all add alternates), as described in the Instructions to Bidders.

No Bidder may withdraw its bid within sixty (60) days after the bid opening. The Owner
reserves the right to waive irregularities in bids, to reject any or all bids, and to conduct such
investigation as necessary to determine the responsibility of a bidder.

Visit the following for additional advertisements: http://barbertonschools.org/ei/contenUview/135

Adveitisement- 1



IN THE COURT OF COMMOLEAS
SUMMIT COUNTY, O ^^IEi

g^,^ ^.(^^^4STATE EX. REL., NORTHERN OHIO ) CASJVLNqQ
('TIAPTFR (lR ACqll!'TATFTIRTTTTTIFRR ,P7 ^A

CONTRACTORS INC et al ) J! ^f a • • Vl^t;^/i^ j t^, ,^^SJ v

'JUD^r^^i6 3a IAM^^^4v^"J
Plaintiffs, ) + U

V.
MOTION FOR PRELIMINARY

THE BARBERTON CITY SCHOOLS ) INJUNCTION
BOARD OF EDUCATION

Defendant.

36

NOW COME Plaintiffs, listed in the above-captioned action, and respectfully move this

Court pursuant to Ohio Civil Rule 65 for a preliminary and pennanent injunction as prayed for in

Plaintiffs' Verified Complaint, restraining and enjoining the Defendant, the Barberton City

Schools Board of Education, its agents, servants, employees, architects, attomeys, and all

persons in active concert and participation with them (collectively the ("Board"), from in any

manner:

(1) Awarding any contracts for the site work for the construction of the New Barberton

Middle School Project ("the Project");

(2) Permitting any bidder to perform work pursuant to any agreement to perform site

work or any other work on the Project or any other project that contains a provision requiring

compliance with Chapter 4115 of the Ohio Revised Code;

(3) Allowing the Board to award any contract(s) for the site work on the Project that are

not prepared in accordance with the requirements of Section 153.12 of the Ohio Revised Code;

and

EXHIBIT



(4) Making any payments under any agreement or contract already executed and related

to the construction of the Project resulting from any of the unlawful actions described above.

It is further requested that this Court enter an Order declaring that: (1) a board of

education does not have the statutory authority to include a prevailing wage requireinent in a

public improvement project pursuant to R.C. 4115.04(B)(3); (2) any of the Board's contracts or

bidding specifications for the Project that contain a Chapter 4115 requirement are void and

unlawful; (3) award Plaintiffs their reasonable attorneys' fees and costs incurred in prosecuting

this action; and (4) award such other and further relief as this Court deems just and proper under

the circumstances.

The reasons in support of this Motion are discussed in Plaintiff's Verified Complaint and

in the Memorandum in Support of Plaintiffs' Motion for Temporary Restraining Order.

Plaintiffs reserve the right to supplement its Motion for Preliminary Injunction following the

completion of expedited discovery in this case.

Respectfully submitted,

i G. Ross, Esq. ( 11478)A1
Nick A. Nykulak, Esq. (0075961)
Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551
Fax: 216-447-1554
Email: nickn@rbslaw.com

COUNSEL FOR PLAINTIFFS

I



CERTIFICATE OF SERVICE

This is to certify that a copy of the Motion for Preliminary Injunction was/ se t via
electronic mail to Tamzin Kelley O'Neil, Attomey for the Barberton City School Bo d of
Education, at toneila servineyourschools. com, on Apri13, 200,

Attorney for Plaintiffs



IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

STATE EX. REL., NORTHERN OHIO
CHAPTER OF ASSOCIATED BUILDERS &
CONTRACTORS, INC.
9255 Market Place West
Broadview I-Ieights, OH 44147

And-

FECHKO EXCAVATING, INC.
865 West Liberty Street, Suite 120
Medina, Ohio 44256

And-

DAN VILLERS
1167 Shannon Avenue
Barberton, OII44203
Taxpayer

And-

JASON ANTILL
1288 Valley Avenue

Barberton, OH 44203

Taxpayer

Plaintiffs,

V.

THE BARBERTON CITY SCHOOLS
BOARD OF EDUCATION
C/O Mr. Dennis Liddle, President
479 Norton Avenue
Barberton Ohio, 44203

Defendant.

CASE NO.

JUDGE

^

Cnr.., U.

NN^g. C:ALi^^^Y^
^^Y

MOTION FOR A TEMPORARY
RESTRAINING ORDER

Alan G. Ross, Esq. (0011478)
Nick A. Nykulak, Esq. (0075961)
Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South,
Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551
Fax: 216-447-1554
Email: nickn ct rbslaw.com
COUNSEL FOR PLAINTIFFS

EXHIBIT
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NOW COME Plaintiffs, listed in the above-captioned action, and pursuant to Rule 65(A)

of the Ohio Rules of Civil Procedure, respectfully move this Court to issue a temporary

restraining order restraining and enjoining Defendant, the Barberton City Schools Board of

Education, its agents, servants, ernployees, architects and attomeys, and all persons in active

concert and participation with them (collectively referred to as the "Board"), from in any

manner:

(1) Awarding any contracts for the site work for the construction of the New Barberton

Middle School Project ("the Project");

(2) Permitting any bidder to perfonn work pursuant to any agreement to perfonn site

worlc or any other work on the Project or any other project that contains a provision requiring

compliance with Chapter 4115 of the Ohio Revised Code;

(3) Allowing the Board to award any contract(s) or accept any bids for the site work on

the Project that is not prepared in accordance with the requirements of Section 153.12 of the

Ohio Revised Code; and

(4) Making any payments or allow work to begin under any agreement or contract

already executed and related to the construction of the Project resulting from any of the unlawfiil

actions described above.

The above-described temporary restraining order is being requested pending a hearing

and detennination of Plaintiffs' Motion for Preliminary Injunction on the grounds that immediate

and irreparable injury, loss and damage will result to Plaintiffs before Defendant, or its attomeys,

can be heard in opposition. In the attached Certificate of Attorney, the undersigned has

demonstrated that all reasonable efforts liave been made to notify the Defendant Barberton Board

of Education of this action through telephone calls made to its retained counsel, Ms. Tamzin

2



O'Neil, Esq., as well as through its statutory counsel, Ms. Lisa Miller, Esq., the City of

Barberton Law Director. The legal arguments in support of this Motion for Temporary

Restraining Order are fully discussed in the attached Memorandu in Support.

(001147,

Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551
Fax: 216-447-1554
Email: nickn@rbslaw.coin

COUNSEL FOR PLAINTIFFS

3



CERTIFTCATE OF SERVICE

This is to certify that a copy of the Motion for Temporary Restraining rd and
Memorandum in Support was sent via electronic mail to Tamzin felley O'Neil, [to y for
the Barberton City Schools Board of Education, at ton ' a ervin ur cho ls. m,
April 3, 2009. /a , ,,, /j I

Attorney for Plaintiffs

23



MEMORANDUM IN SUPPORT

1. INTRODUCTION

This action is, among other things, a taxpayers action seelcing to obtain a preliminary and

pennanent injunction restraining the Board from accepting bids, awarding any contracts,

expending any public monies, and/or performing any work upon any such agreement or contract

already executed for the construction of the New Barberton Middle School Project ("Project"),

located in Barberton, Ohio because the bid specifications and resultant contract require

the payment of prevailing wages in contravention of R.C. 4115.03 (B)(3). Verified Complaint

¶¶ 1-2.

The Complaint filed by Plaintiffs also seeks a declaratory judgment under Section

2721.03 of the Ohio Revised Code; requesting the Court to declare null, void, and

unconstitutional the actions of the Board in that: (1) the Board incorporated a provision in the

bidding specifications and contract for the Project requiring compliance with the requirements of

Chapter 4115 of the Ohio Revised Code, in direct contravention of R.C. 4115.03(B)(3) (Id. at

¶ 2); (2) the incorporation of the Chapter 4115 prevailing wage compliance requirement in the

bidding process and in any resultant contract is void for vagueness, denies bidders/successful

bidders and their subcontractors procedural and substantive due process and imposes

unannounced bidding and contract compliance criteria; and (3) violates R.C. 153.12 and R.C.

3313.46(A)(6) because the Board failed to obtain an architect's/engineer's estimate necessary to

determine whether the purported lowest (responsible) bidder's bid was within 10% of such

estimate; and (4) imposing the prevailing wage requirement unlawfully modified the terms and

conditions regarding how a contractor's bid will be accepted for the construction of the Project

1
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and constitutes an abuse of discretion by the Board, as the Board has exceeded its statutory

authority which will result in the misappropriation of public funds. Id.

Prior to instituting this civil action, Plaintiffs made a wiitten application to the Law

Director for the City of Barberton, pursuaut to R.C. 3313.35, as well as their retained counsel

requesting that they and/or the Board take corrective action with regards to the unlawful

prevailing wage requirement. Id. at ¶3; see also Exhibit A to the Complaint. None of the parties

contacted, including the Board, have taken any corrective actions requested in the said written

application. The instant action followed. Id. at ¶4.

II RELEVANT FACTS

A. The Parties

Plaintiffs, Villers and Antill, are taxpayers of the City of Barberton and Summit County,

Ohio. Villers resides at 1167 Shannon Avenue, Barberton, Ohio 44203, and Antill resides at

1288 Valley Avenue, Barberton, Ohio 44203. Id. at ¶5. Plaintiff, Fechko Excavating, Inc.

("Fechko") is an Ohio corporation and construction company doing business in the State of Ohio

that received bid specifications for the Project, and submitted a bid for the Project. Id. at ¶6.

Plaintiff Northern Ohio Chapter of Associated Builders and Contractors, Inc. ("ABC") is a non-

profit corporation organized under the laws of the State of Ohio. Id. at ¶7. ABC is a local

chapter of Associated Builders and Contractors, Inc., which is a national trade association

consisting of over twenty-frve thousand Merit Shop constraction industry associates and

contractors. Id. at ¶8. The objective of ABC and its members is to provide high quality, low

cost, and timely construction work, which benefits businesses, consumers and taxpayers. Id.

The Northenr Ohio Chapter of ABC represents over three hundred and fifty Merit Shop associate

members and construction contractors, including contractors located in Summit County and
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contractors employing residents of Summit County and the City of Barberton. Id. at ¶9. Plaintiff

Fechko which bid on the Project is a member ofthe Northern Ohio Chapter of ABC. Id. at ¶10.

The Defendant, Barberton City Schools Board of Education ("the Board"), is located in

Barberton, Ohio and is a board of education organized under the Laws of the State of Ohio,

pursuant to R.C. 3313.01 et seq. Id. at 111.

B. The Project

On or about March 3, 2009, the Board issued an adveitiseinent for sealed bids for the site

work for the Project. Id. at ¶13; see also the advertisernent for sealed bids attached as Exhibit B

to the Complaint. The Board is the owner of the Project and is the contracting party for the

construction of the Project. Id. at ¶14. The Project is being paid for in part by taxpayer funds, as

a six (6) mill levy was passed by Barberton taxpayers in March of 2008 to fund at least forty

percent (40%) of the constniction costs for the Project. Id. at ¶15. The latter sixty percent (60%)

of the construction costs for the Project are being funded by taxpayer monies received from the

Ohio School Facilities Commission ("OSFC"), a state agency created by the 122"d Ohio General

Assembly to fund school construction projects. Id. ¶16. Both the Board and the OSFC are

exempt from the requirements of Chapter 4115.

On or about March 3, 2009, the Board released an advertisement for sealed bids that

included an unlawful requirement stating "PREVAILING WAGE RATES APPLY; BIDDERS

SHALL COMPLY WITH CHAPTER 4115 OF THE OHIO REVISED CODE." Id. at ¶17; see

also Exhibit B to the Complaint. All contractors who submitted bids for the Project submitted

their bids using wage rates supplied by the Board in its bid specifications, which the contractors

believed to be the applicable prevailing wage rates for Summit County, in order to calculate their
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labor costs for the Project, although no wage determination was ever requested by the Board

under R.C. 4115.04(A) or determined pursuant to R.C. 4115.05. Id. ¶ 18.

On March 25, 2009, sealed bids for the Project were submitted to the Treasurer of the

Barberton City School District, opened and read immediately thereafter. Id. at ¶19. On or about

April 1, 2009, the Board held a special session in which it awarded the contract for the site work

for the Project to Mr. Excavator, the purported low bidder on the Project. Id. at ¶20. However,

Mr. Excavator's bid is void, as the Board unlawfully required contractors to utilize prevailing

wage rates for Summit County when preparing their bids for the Project causing the cost of the

bids submitted on the Project to be higl-ier than if the Board had complied with the requirements

of the law and R.C. 4115.03(B)(3). Id. Although the bid for the site work was awarded by the

Board to Mr. Excavator, to the best of Plaintiffs' knowledge and belief, no work has commenced

or has been performed on the Project by Mr. Excavator in accordance with bid award. Id. at ¶21.

As explained in detail below, it is clear that R.C. 4115.03(B)(3) specifically exempts any

board of education from the requirements of Ohio's Prevailing Wage Law, Chapter 4115, when

undertaking the construction of any school facility. As such, the Board exceeded its authority

and abused its discretion by mandating compliance with Ohio's Prevailing Wage Law, arbitrarily

and capriciously increasing the costs of the bids submitted for work on the Project. By law, the

Board is required to accept the lowest responsible bid which is impossible to do when the Board

mandated the payrnent of prevailing wages for the Project.

Plaintiff Fechko attests that its bid for the site work on the Project would have been

$26,000.00 lower, or $863,751.88, if it had bid the site work for the Project without taking into

consideration the applicable prevailing wage rates for Summit County, Ohio. Id. at ¶32. In

bidding the Project at the prevailing wage rates applicable for Summit County, Fechko's labor
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costs on the Project increased by approximately $10 per hour. Id. Mr. Excavator's prevailing

wage bid was $874,000.00 for the site work on the Project. Id. at ¶ 33. Fechko's prevailing

wage bid was $889,751.88 for the site work on the Project. Id. at ¶34. If the Board did not

unlawfiully require the application of Chapter 4115 and the payment of prevailing wages on the

Project, Plaintiff Fechko's non-prevailing wage bid would have resulted in a net $10,248.12

savings on the construction costs for the Project to Barberton taxpayers, the loss of which will

result in economic harm to the Barberton taxpayers as a whole. Id at ¶35.

Moreover, the Board simply stated Chapter 4115 would apply to the Project with the

knowledge that the Ohio Department of Commerce ("the Department") does not have the

jurisdiction or authority to enforce or apply the requirements of Chapter 4115 to the Project

because a board of education is exempt pursuant to R.C. 4115.04(B)(3). Id. at ¶¶ 41-43.

Without the administrative and investigative assistance and enforcement activities provided by

the Department, the bid specifications issued by the Board are vague, impossible to comply with,

unenforceable, ambiguous and void. What is more, every contractor that submitted a bid on the

Project is subject to "unannounced criteria." Therefore, the Board's actions should be deemed

constitutionally void for vagueness.

Furthermore, the Board failed to comply with R.C. 153.12 in awarding the bids for the

Project. R.C. 153.12 requires the Board to prepare an "estimate of costs" for the Project and

award a bid only if it is within ten percent (10%) of the estimate of costs. The Board, on or

about March 3, 2009, issued an advertisement for bids and bid specifications that included an

"estimate of costs" prepared for the Project which included certain work estimated to cost about

2.6 nullion dollars. Id_ at ¶57. On or about March 16, 2009, the Board issued Addendum #1 to

the bid specifications which eliminated from the bid specifications the following work: (1) Basic
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Electrical Materials and Methods; (2) Raceways and boxes; (3) Asphalt Paving; and (4) concrete

paving. Id. at ¶58. These eliminated specifications from the scope of work substantially lowered

and reduced the overall costs of the contemplated Project. Id. at ¶59.

The Board never had prepared a new estimate of costs covering the revised scope of work

for the Project. Id. at ¶60. On April 1, 2009, the Board awarded the contract for the Project to

Mr. Excavator without ever having revised the estimate of costs, in violation of R.C. 153.12. It

is impossible to ascertain whether Mr. Excavator, or any of the bids submitted for the Project,

were within 10% of the architect's estimate for the Project because a revised estimate was never

prepared for the revised scope of work. Id. at ¶61.

The Plaintiffs are entitled to an injunction against the Board restraining the Board from

unlawfully mandating compliance with Chapter 4115 and awarding any bids or executing any

contracts for the Project that contains this unlawful requirement, as well as injunctive relief for

the Board's failure to comply with the requirements of R.C. 153.12. The Plaintiffs are also

entitled to a declaratory judgment ordering that the inclusion of a requirement of compliance

with Chapter 4115.03 et seq. by the Board is void, unlawful and unconstitutional. If an

injunction is not issued by this Court, Plaintiffs will suffer immediate, substantial and irreparable

harm as Plaintiffs have no other adequate remedy of law to challenge the Board's unlawful,

arbitrary and capricious actions.

U. LAW AND ARGUMENT

Under Ohio Rule of Civil Procedure 65(A), a temporary restraining order may be granted

without notice to an adverse party when:

(1) It clearly appears from specific facts shown by affidavit or by the
verified complaint that immediate and irreparable injury, loss or damage will
result to this applicant before the adverse party or his attorney can be heard in
opposition, and (2) the applicant's attorney certifies to the court in writing the
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efforts, if any, which have been made to give notice and the reason supporting his
claim that notice should be required...

A temporary restraining order is appropriate in situations where prior to a case tried upon

its merits, injurious acts might occur which would render wholly ineffectual and valueless the

ultimate judgment demanded by a plaintiff. The purpose of a temporary restraining order is to

preserve and protect the ability of the court to provide an effective judgment on the merits.l

There are three prerequisites a plaintiff must meet in order to obtain a temporary

injunction: (1) the existence of a legal right to the relief demanded, (2) inadequate legal retnedy,

and an (3) irreparable injury. Id. The facts and circumstances in this case clearly demonstrate

that Plaintiffs are entitled to the relief requested. z

A. Plaintiffs Have A Legal Right To The Relief Demanded.

1. The Board's Prevailing Wage Requirement is Unlawful and
Constitutes a Clear Abuse of Discretion.

Plaintiffs herein are demanding as relief, inter alia, that the Board remove the prevailing

wage rate requirement from this, and all future construction contracts. The Plaintiffs' demand is

premised upon the statutory requirement that the Board, under Ohio law, must accept the lowest

responsible bid on all construction contracts pursuant to R.C. 3313.46(A)(6), and that Ohio

' Gobel v. Laing, 12 Ohio App. 2d 93, 231 N.E.2d 341 (1967). See also Craggett v. Board of Education, 234 F.
Supp. 381 (N.D. Ohio 1964), affd 338 F.2d 941 (6`s Cir. 1964).

2 It is well established that courts should take particular caution in granting injunctions, especially in cases affecting
a public interest where the court is asked to interfere with or suspend the operation of important works or control the
action of another department of government. Cleveland Constr., Inc. v. Ohio Dept. ofArlm. Serv., Gen. Serv. Adm.
(1997), 121 Ohio App.3d 372, 383, 700 N.E.2d 54. To prevail on a complaint seeking injunctive relief with respect
to the award of a public contract, plaintiff must prove by clear and convincing evidence that the award constituted
an abuse of discretion and resulted in some tangible harm to the public in general, or to the plaintiff contractor
individually. Monarch Construction Co. v. Ohio School Facilities Commission, 150 Ohio App. 3d 134, 141, 2002
Ohio 6281, 779 N.E.2d 844. (Internal citation omitted.) "Clear and convincing evidence" is that measure or degree
of proof that will produce in the nnnd of the trier of facts a firm belief or conviction as to the allegations sought to
be established. It is intermediate, being more than a mere preponderance, but not to the extent of such certainty as is
required beyond a reasonable doubt as in criminal cases. It does not mean clear and unequivocal. State v. Eppinger,
(2001) 91 Ohio St.3d 158, 164, 2001 Ohio 247, 743 N.E.2d 881, 887. The facts presented herein not only establish
that Plaintiffs are entitled to a temporary restraining order by clear and convincing evidence, but also establish they
are entitled to a preliminary and permanent injunction against the Board for the unlawful actions alleged herein.
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Revised Code, 4115.03 et seq., which establishes Ohio's prevailing wage law, does not confer

any authority whatsoever to the Board to include a prevailing wage provision in any public

improvement project undertaken by the Board. In fact, R.C. 4115.04(B)(3) specifically

precludes the Board from incorporating a prevailing wage provision in a public improvement

project undertaken by the Board. Due to the Board's unlawful actions, acceptance of the lowest

responsible bid for the Project has been made impossible. Furthermore, the Board's actions have

impeded the competitive bidding process and will cause a misappropriation of public funds

unless enjoined by this Court.

An action for an injunction to prevent the award of a construction contract can be brought

by a taxpayer or a contractor who submitted a losing bid on the Project.3 A taxpayer is entitled

to prosecute an action to enjoin the execution and performance of a contract on the grounds that

there was no competitive bidding and it was contrary to law.° A taxpayer's action will not be

barred because the taxpayer had a financial interest in a company which placed an unsuccessful

bid for the work, unless there is a showing that the taxpayer was not acting in good faith. Id.

Generally, a party wishing to bring a taxpayer's action for injunction must first make a written

request to the Director of Law. If the Director of Law takes no action, the individual taxpayer

may bring the action in his own name.5

In 1997, the Ohio 122d General Assembly in Senate Bill No. 102 amended Ohio's

Prevailing Wage Law, R.C. 4115.03 to R.C. 4115.16, in order to specifically exclude all boards

' Regional Refuse Systems, Inc. v. Cleveland (Oct. 28, 1982), Cuyahoga App. No. 44433, 1982 WL 5983; Cleveland,
ex rel. Industrial Pollution Cont rol Inc., v. Cleveland (Nov. 27, 1985), Cuyahoga App. Nos. 49446, 49495 and
49777, 1985 WL 3989.
° Coleman, ex rel. State, v. Munger (1948), 84 Ohio App. 148, 39 0.0. 170, 83 N.E.2d 809, paragraph one of the
syllabus.
° Industrial Pollution Control, Inc., supra, at 7; State, ex rel. Cleveland City Council, v. Cuyahoga Cty. Bd. of
Elections (1974), 40 Ohio App.2d 299, 302, 69 0.0.2d 273, 275-276, 318 N.E.2d 889, 891-892.
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of education from compliance with Chapter 4115 when undertaking public improvement projects

in order to save Ohio schools and taxpayers money. See R.C. 4115.04(B)(3); see also, Senate

Bill 102 attached hereto Exhibit "A." The Legislature intended the money saved in construction

costs to be applied to improving the student's education and overall experience, while easing the

financial burden on taxpayers. In the same Senate Bill, the Ohio Legislature created the Ohio

School Facilities Commission to help fund school construction projects.

The Ohio Legislature then ordered the Legislative Service Commission to issue a report

in five years later detailing: (1) the amount of money saved by school districts and educational

service centers due to the exemption; (2) the impact of the exemption on the quality of public

school building construction in the State; (3) the impact of the exemption on the wages of

construction employees working on the construction of public school buildings in the State; and

(4) other subjects as determined by the Legislative Budget Office. On May 20, 2002, the

Legislative Service Commission issued a report indicating an aggregate 10.7% savings on school

construction projects due to the exemption amounting to 487.9 million dollars. See the May 20,

2002 Legislative commission Report No. 149 attached hereto as Exhibit "B." Following the

results of the Legislative Commission Report, the Ohio Legislature did not act to remove the

prevailing wage exemption for school construction projects, nor did the Legislature amend the

statute to allow a board of education to "elect" to apply prevailing wages to a construction

project undertaken by a board of education.

The exemption and Legislative Commission Report are clear evidence of the

Legislature's intent not to permit boards of education from applying Chapter 4115 to a

construction project. However, the explicit language of the statute itself provides further proof
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of the Legislature's intent to prevent boards of education from "electing" to apply Chapter 4115

to a public improvement project undertaken by a board. R.C. 4115.04(B) provides in part:

(B) Sections 4115.03 to 4115.16 of the Revised Code do not apply to:

(3) Public improvements undertaken by, or under contract for, the board of
education of any school district or the governing board of any educational
service center;

(4) Public improvements undertaken by, or under contract for, a county hospital
operated pursuant to Chapter 339. of the Revised Code or a municipal hospital
operated pursuant to Chapter 749. of the Revised Code if none of the funds used
in constructing the improvements are the proceeds of bonds or other obligations
that are sectu-ed by the fall faith and credit of the state, a county, a township, or a
municipal corporation and none of the funds used in constructing the
improvements, including funds used to repay any amounts borrowed to construct
the improvements, are funds that have been appropriated for that purpose by the
state, a board of county commissioners, a township, or a municipal corporation
from funds generated by the levy of a tax, provided that a county hospital or
municipal hospital may elect to apply sections 4115.03 to 4115.16 of the
Revised Code to a public improvement undertaken by, or under contract for,
the hospital;

(Emphasis added).

In comparing the language used in section (3), which exempts projects undertaken by any

board of education from Chapter 4115 with the language used in section (4), which exempts

county and municipal hospital construction projects, it is clear that the Legislature specifically

included language to allow county hospitals to "elect" to apply prevailing wages to a project,

while intentionally denying the same statutory authority to a board of education. Thus, the

Board is without any statutory authority to apply Chapter 4115 to the Project in any way

constituting an abuse of discretion. Where the Legislature wanted to give a public body the

ability to "elect prevailing wage, it specifically did so. As such, the plain language of R.C.
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4114.04 actually prohibits boards of education from "electing" prevailing wage as the Board did

here.6

Moreover, the paramount goal in the construction or interpretation of a statute is to

ascertain and give effect to the legislature's intent in enacting that statute.' A court must first look

to the language of the statute to determine legislative intent.8 Under the Revised Code, words and

phrases must be read in context and construed according to common usage.9 Where the words of

a statute are plain and unambiguous, it is the court's duty to enforce that statute -- not interpret

it. 10 It is only where the words of a statute are atnbiguous, are based upon an uncertain meaning,

or there is an apparent conflict of some provisions, that a court has the right to interpret a

statute." Here, as discussed above, the words of R.C. 4115.03(B)(3) are not ainbiguous and

clearly set forth the Legislature's intent to prohibit boards of education from applying Chapter

4115 to any school construction project- It is the duty of the Court to enforce the statute as

written.

Likewise, the Board is mandated by statute to accept only the lowest responsible bid for

work on the Project. R.C. 3313_46(A)(6).12 Here, Plaintiff Fechko's bid for the Project would

have been $10,248.12 less that the bid submitted by Mr. Excavator had the unlawful requirement

mandating compliance with Chapter 4115 not been included in the bid specifications by the

Board for the Project. Verified Complaint at ¶ 35. This expenditure for the site work on this

6 See Elek v. Huntington Nat'1 Bank ( 1991), 60 Ohio St.3d 135, 573 N.E.2d 1056 (where the Legislature wants to

provide a legal right or relief under a statute, it uses specific language to do so).
' Featzka v. Millcraft Paper Co. (1980), 62 Ohio St2d 245, 247, 16 0.0.3d 280, 282, 405 N.E.2d 264, 266.

$ Ohio State Bd of Phnr nacy v. Fra itz (1990), 51 Ohio St.3d 143, 145, 555 N.E.2d 630, 632; Provident Bank v.

Wood ( 1973), 36 Ohio St.2d 101, 105, 65 0.0.2d 296, 298, 304 N.E.2d 378, 381.
9 See R.C. 1.42.
10 P-ovident Bank, supra, at 105-106, 65 0.0.2d at 298, 304 N.E.2d at 381.
I' R.C. 1.49; Kroffv. Arnrhein ( 1916), 94 Ohio St. 282, 285, 114 N.E. 267, 268.

1z R.C. 3313.46 (A)(6) provides: "None but the lowest responsible bid shall be accepted. The board may reject all
the bids, or accept any bid for both labor and material for such improvement or repair, which is the lowest in the
aggregate. In all other respects, the award of contracts for improvement or repair, but not for purchases made under
section 3327.08 of the Revised Code, shall be pursuant to section 153.12 of the Revised Code."
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Project is the first step in an overall $46 million dollar construction of the New Barberton Middle

School. Based upon the Legislative Service Commission 2002 study adopted and endorsed by

the Ohio Legislature (Exhibit "B"), there is an aggregate savings of 10.7% to Barberton

taxpayers and Ohio taxpayers by virtue of the elimination of the Chapter 4115 requirement. The

Board's unlawful imposition of Chapter 4116 wages will amount to millions of dollars of

additional cost to Barberton taxpayers. By requiring bidders to pay prevailing wages when the

Board's Project is exempt from Chapter 4115, by the clear and unambiguous intent of the Ohio

Legislature, constitutes an abuse of discretion that will result in the misappropriation of taxpayer

funds.

Furthermore, it is axiomatic that boards of education are creatures of statute and have

only such jurisdiction and authority as is thus conferred by statute.13 They may not, under their

rule-making power or otherwise confer upon themselves further jurisdiction or authority. Id. It

has long been established that any contract made by a public entity that is in violation of statute

or beyond the power of the entity to make is void and binding on neither party.14 The Board's

decision to include a prevailing wage provision in a construction contract clearly exceeds their

statutory authoritv under the law and constitutes an abuse of its discretion which will result in

serious economic harm to the Barberton taxpayers if the Project is allowed to proceed.

2. Even if the Chapter 4115 could apply to the Project, the Board has
Failed to Comply with the Requirements of R.C. 4115.03 et seq.

It is clear that Ohio Revised Code § 4115.04(B)(3) precludes the Board from

incorporating a prevailing wage provision in a construction contract or bid specification, causing

the same to be void and unlawful. However, even if this Court determines that the Board

1 3 Verberg v. Board of Education ( 1939), 135 Ohio St. 246, 20 N.E.2d 368.
4 Caryahoga County Board of Coninzissio aers v. Richard L. Bowen & Associates (June 10, 2003), Cuyahoga App.

No. 81867, 2003 Ohio 3663.
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somehow has the lawful authority to include a prevailing wage provision in its bid specifications

and construction contracts, the Board has failed (1) to have the Director of Commerce determine

the prevailing rates of wages of mechanics and laborers called for by the public improvement in

the locality where the work is to be performed, prior to advertising for bids in violation of R.C.

4115.04 and R.C. 4115.08; (2) failed to attach a determined schedule of wages to the

construction/bidding documents in violation of R.C. 4115.04; and (3) failed to designate a

prevailing wage coordinator and failed to have the Director of Commerce appoint a coordinator

in its stead in violation of R.C. 4115.032. In other words, since the Ohio Department of

Commerce will not a.dminister or enforce the requirements of Chapter 4115 on the Project, the

contract is impossible to comply with, subjecting all contractors who bid on the Project to

unannounced criteria and provisions which should be deemed void for vagueness.15

Due process demands that the State provide meaningful standards in its laws. A law must

give fair notice to the citizenry of the conduct proscribed and the penalty to be affixed if that law

is breached.16 Implicitly, the law must also convey an understandable standard capable of

enforcement in the courts, for judicial review is a necessary constitutional counterpoise to the

broad legislative prerogative to promulgate codes of conduct. 17

Although the vagueness doctrine is perhaps most familiar in the context of criminal law,

"[v]ague laws in any area suffer a constitutional infirmity."1$ As the United States Supreme

Court has explained:

Vague laws offend several important values. First, because we assume that man is
free to steer between lawful and unlawful conduct, we insist that laws give the

" Chavez v. Hous. Auth. of El Paso (C.A.5, 1992), 973 F.2d 1245, 1249, quoting United States v. Clinical Leasing
Servs., Inc. (C.A.5, 1991), 925 F.2d 120, 122, fr. 2, quoting A.B. Small Co. v. Am. Sugar Refining Co. (1925), 267
U.S. 233, 239,45 S.Ct. 295, 69 L.Ed. 589, and Exxon Coip. v. Busbee (C.A.5, 1981), 644 F.2d 1030, 1033.
16 See, generally, Kolender v. Lawson (1983), 461 U.S. 352, 357-358, 103 S.Ct. 1855, 75 L.Ed.2d 903; Colten v.

Kentucky (1972), 407 U.S. 104, 110, 92 S.Ct. 1953, 32 L.Ed.2d 584.
Giaccio v. Pennsylvania (1966), 382 U.S. 399, 403, 86 S.Ct. 518, 15 L.Ed.2d 447.

$ Ashton v. Kentucky (1966), 384 U.S. 195, 200, 86 S.Ct. 1407, 16 L.Ed.2d 469.
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person of ordinary intelligence a reasonable opportunity to know what is
prohibited so that he may act accordingly. Vague laws may trap the innocent by
not providing fair warning. Second, if arbitrary and discriminatory enforcement is
to be prevented, laws must provide explicit standards for those who apply them.
A vague law impermissibly delegates basic policy matters to police [officers],
judges, and juries for resolution on an ad hoc and subjective basis, with the
attendant dangers of arbitrary and discriminatory application.19

When a statute is challenged under the due-process doctrine prohibiting vagueness, the

court must determine whether the enactment (1) provides sufficient notice of its proscriptions to

facilitate compliance by persons of ordinary intelligence; and (2) is specific enough to prevent

official arbitrariness or discrimination in its enforcement.20 The determination of whether a

statute is impermissibly imprecise, indefinite, or incomprehensible, must be made in light of the

facts presented in the given case and the nature of the enactment challenged.21 In undertaking

that inquiry into the statute or ordinance at issue, the courts are to apply varying levels of

scrutiny. "The difference between the various levels of scrutiny for vagueness has never been

definitively spelled out, as in equal protection jurisprudence."ZZ Though the degree of review is

not described with specificity, regulations such as including the requirements and various

penalties in Chapter 4115 in the contract herein that are directed to economic matters and impose

ornly civil penalties are subject to a "less strict vagueness test." If the enactment "threatens to

inhibit the exercise of constitutionally protected rights," a more stringent vagueness test is to be

applied.23

9 Grayned v. Rockford ( 1972), 408 U.S. 104, 108-109, 92 S.Ct. 2294, 33 L.Ed.2d 222.
20 Kolender, 461 U.S. at 357, 103 S.Ct. 1855, 75 L.Ed.2d 903.
21 See Buckley v. Wilkins, 105 Ohio St3d 350, 2005 Ohio 2166, 826 N.E.2d, 811, P 19; Coates v. Cincinnati ( 1971),
402 U.S. 611, 614, 91 S.Ct. 1686, 29 L.Ed.2d 214; Hoffman Estates v. Tl,e Flipside, Hoffinan Estates, Inc.

(1982), 455 U.S. 489, 495, 102 S.Ct 1186, 71 L.Ed.2d 362, and fn. 7.
"ABN 51st St. Partners v. New York, 724 F.Supp, 1142, 1147, (S.D.N.Y.1989).
'3 Hoffman Estates, 455 U.S. at 498-499, 102 S.Ct. 1186, 71 L.Ed.2d 362.
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In either rubric, however, a statute is not void simply because it could be worded more

precisely or with additional certainty." The critical question in all cases is whether the law

affords a reasonable individual of ordinary intelligence fair notice and sufficient definition and

guidance to enable him to conform his conduct to the law; those that do not are void for

vagueness.2'

Since the board of education of each school district is a govemmental entity established

by Ohio statute, resolutions and regalations passed by the Board in this case are analogous to an

ordina.nce or statute. By adopting a resolution and setting forth bidding documents and contracts

containing a requirement to apply Chapter 4115 to the Project, the Board is violating the

prevailing wage exemption set forth in R.C. 4115.04 (B)(3), imposing void and vague

requirements on contractors and therefore, the Court should declare the Board's resolution, bid

specifications and resultant contract to be unconstitutionally void for vagueness.

The prevailing wage requirement included in the bid specifications and resultant contract

by the Board is vague and ambiguous, impairing the competitive bidding process for Plaintiffs

for several reasons. The Board simply stated in the bid specifications that bidders shall comply

with Chapter 4115- Because the Department will not administratively assist, investigate or

enforce Chapter 4115 for the Board's Project, no contractor can comply with Chapter 4115 while

worlcing on the Project. First, there are dozens of requirements contained in Chapter 4115 which

the Department is required to fulfill before a project can begin, or require direct enforcement by

the Ohio Department of Commerce. The Board has not explained or enumerated to any

contractor submitting a bid on the Project how these provisions of Chapter 4115 would apply or

24 State ez rel. Rear Door Bookstore v. Tenth Dist. Court of Appeals (1992), 63 Ohio St.3d 354, 358, 588 N.E.2d
116, citing Roth v. Uttited States (1957), 354 U.S. 476,77 S.Ct. 1304, 1 L.Ed.2d 1498.
''' Grayned, 408 U.S. at 108-109, 92 S.Ct. 2294, 33 L.Ed.2d 222; Papachristou v. Jacks'onville (1972), 405 U.S. 156,

92 S.Ct. 839, 31 L,Ed.2d 110.
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be enforced without the direct involvement of the Department. Because of the Department's

intimate involvement in nearly every aspect of Chapter 4115 compliance, there are numerous

substantive and procedural mechanisms in the statute and accompanying regulations that provide

for the essential due process rights of public authorities, contractors and employees. Once the

framework of the Department's pivotal constitutional role in providing substantive and

procedural due process is removed, the structure of the statute collapses, rendering it

unintelligibly vague and thus, unconstitutionally void.

For instance, the Chapter 4115 requires the Department to determine the applicable

prevailing wage rates for the Project. See R.C. 4115.04 and R.C. 4115.05. The statute also

provides that the Department is the exclusive first step to any person/party filing a prevailing

wage complaint against any contractor or subcontractor who is believed to be in violation of the

law. See R.C. 4115.10 and R.C. 4115.16. Where and with which Board employee will

prevailing wage complaints be filed for the Project? What procedures will be followed in the

investigation of the complaint? Will an interested party as defmed under Chapter 4115 be

permitted to file a complaint and thereafter be permitted to institute a private action to enforce

Chapter 4115? Who will set the wage rates for the Project? Who will update the wage rates as

the project proceeds? How often will wage rates be updated? Who will ensure contractors are

complying with the law? Chapter 4115 places the Department in the administrative and

investigative position to perform all of these functions. The above list of questions is merely a

sampling of the questions that arise and render the Board's inclusion of Chapter 4115 hopelessly

vague and thus void.
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The Board's Chapter 4115 requirement is simply impossible to apply or enforce on the

Project and no contractor can be in compliance with the requirements of Chapter 4115 without

the direct involvement of the Department to administer and enforce the law.

Moreover, R.C. 4115.99 contains a criminal provision which all contractors and

subcontractors working on the Project may be subjected to even without the involvement of the

Department of Commerce. R.C. 4115.99 provides:

(A) Whoever violates section 4115.08 or 4115.09 of the Revised Code shall be
fined not less than twenty-five, nor more than five hundred dollars.

(B) Whoever violates division (C) of section 4115.071 [4115.07.1], section
4115.10, or 4115.11 of the Revised Code is guilty of a misdemeanor of the second
degree for a first offense; for each subsequent offense such person is guilty of a
misdemeanor of the first degree.

These criminal actions are separate and apart of any action of the Department and are

brought by state, city or county prosecutors. Because the Department will not administer or

enforce prevailing wage law on the Project, contractors could be paying the correct wage rates

had the Department with its decades of expertise established an investigation, and yet be charged

with paying incorrect wage rates to employees as determined through some unknown process

created by the Board subjecting the contractor to criminal prosecution. Hence, the Board actions

are unconstitutionally void for vagueness as Chapter 4115 contains a criminal provision, and a

reasonable individual of ordinary intelligence cannot receive fair notice and sufficient definition

and guidance to enable him to conform his/her conduct to the law.z6

Furthermore, the Supreme Court of Ohio has held that a public entity abuses its discretion

when it bases its decision to award a contract or bid upon nebulous or nonexistent criteria.27 As

such, the application of Chapter 4115 to the Project under these circumstances subjects every

'6 Grayned, 408 U,S. at 108-109, 92 S.Ct. 2294, 33 L.Ed.2d 222; Papaclnzsfou v. Jacksonville (1972), 405 U.S. 156,
92 S.Ct. 839, 31 L.Ed.2d 110.
Z' See Dayton ez reT. Scandrick v. McGee (1981), 67 Ohio St.2d 356, 21 0.0.3d 225, 423 N.E.2d 1095.
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bidder who intends to work on the Project or that submits a bid on the Project to unannounced

criteria undermining the integrity of the competitive bidding process. Id. As such, all bids

submitted or awarded on the Project are void and unenforceable.

3. The Board Failed to Comply with R.C. 153.12.

All bids submitted on the Project are void and the Board must be enjoined from

proceeding with any work on the Project or from awarding any contracts for the Project as the

Board has failed to comply with the requirements of R.C. 153.12. R.C. 153.12 provides in

relevant part:

The Ten-Percent Rule may be found in R.C. 153.12(A), which provides:

...No contract to which this section applies shall be entered into if the price of the
contract, or, if the project involves multiple contracts where the total price of all
contracts for the project, is in excess of ten per cent above the entire estimate
thereo£ .. 2$

R.C. 153.12 requires the Board to prepare an "estimate of costs" for the Project and

award a bid only if it is within ten percent (10%) of the estimate of costs. The Board, on or

about March 3, 2009, issued an advertisement for bids and bid specifications that included an

"estimate of costs" prepared for the Project which included certain work estimated to cost in

excess of 2.6 inillion dollars. Id. at ¶57. On or about March 16, 2009, the Board issued

Addendum 41 to the bid specifications which eliminated from the bid specifications the

following work: ( 1) Basic Electrical Materials and Methods; (2) Raceways and boxes; (3)

Asphalt Paving; and (4) concrete paving. Id. at ¶58. These eliminated specifications from the

scope of work substantially lowered and reduced the overall costs of the contemplated Project.

Id. at ¶59.

'-$ See Golub Meclr. Contrs.. Iric. v. University of Akron, 2001 Ohio App. LEXIS 825, 6-7 (Ohio Ct. App., Summit
County Mar. 7, 2001).
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The Board never had prepared a new estimate of costs covering the revised scope of work

for the Project. Id. at ¶60. On April 1, 2009, the Board awarded the contract for the Project to

Mr. Excavator without revising the estimate of costs in violation of R.C. 153.12, as it is

impossible to ascertain whether Mr. Excavator, or any of the bids submitted for the Project, were

within 10% of the architect's estimate for the Project because a revised estimate was never

performed for the revised scope of work. Id. at ¶61.

As such, Plaintiffs are entitled to injunctive relief and the Board should be enjoined from

awarding, executing or performing any work on the Project and work for the Project must be re-

bid in accordance with the requirements of R.C. 153.12.

4. An Injunction is Required and Should Otherwise Issue.

If this Court should determine that the Board is permitted to include a prevailing wage

provision in a construction contract undertaken by the Board, and that prevailing wage provision

is not void for vagueness as written, nor does the bidding specification violate Ohio's

competitive bidding laws or R.C. 153.12; an injunction still must be granted to prevent the award

of any bids or the execution of any contract for the Project.

As stated previously, the Board (1) has failed to have the Director of Commerce

determine the prevailing rates of wages of mechanics and laborers called for by the public

improvement in the locality where the work is to be performed, prior to advertising for bids in

violation of R.C. 4115.04 and R.C. 4115.08; (2) failed to attach a determined schedule of wages

to the construction/bidding documents in violation of R.C. 4115.04; and (3) failed to designate a

prevailing wage coordinator or to cause the Director of Commerce appoint a coordinator in its

stead in violation of R.C. 4115.032. If Chapter 4115 does apply, no public authority may

commence a prevailing wage project without first complying with the above Revised Code
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Sections. R.C. 4115.08. Therefore, Plaintiffs have a legal right to the relief demanded.

B. Plaintiffs have No Adequate Remedy at Law.

Plaintiffs have no other remedy at law in this case. The bids for the Project were opened

and the Board awarded the bid to Mr. Excavator over the objections of Plaintiffs on April 1,

2009. The inflated bid submitted by Mr. Excavator must be approved by the OSFC and work

will commence as soon as practicable. An injunction is needed to stop the award of the bid and

the commencement of work on the Project to prevent the misappropriation of public funds to

prevent impairment of the competitive bidding process, and to ensure proper compliance with

Ohio law, specifically R.C. 153.12 et seq. and R.C. 3313.46(A)(6). It is well established that

there is no other remedy than injunctive relief when public entities are in clear violation of a

public bidding laws.z9

C. Plaintiffs Will Suffer Serious and Irreparable Iiarm.

There can be no doubt that the Plaintiffs in this action have, and will continue to suffer

irreparable harm. Indeed, should no injunction issue, the contract will be awarded and the work

may be completed before the adjudication and termination of this action. The taxpayers of

Barberton will lose in excess of $10,000 on this Project alone, while contractors will not have a

chance to place a competitive bid for the Project in accordance with the provisions of the law,

which the Board has completely ignored. Plaintiffs and other member contractors of ABC will

incur a loss in revenues, profits, good will and good standing in the financial and business

communities. All contractors suffer irreparable harm when the Board fails to follow the

mandatory procedures of Ohio's the Prevailing Wage Law and is left without any meaningfnl

guidance for its bid, and taxpayers will suffer from potentially inaccurate and over inflated bids.

29 Cleveland Constr. v. Ohio Dep't of Ad nin. Se vs., GSA, (1997), 121 Ohio App. 3d 372, 383-384; CB Ti-ansp. v.
Bd. ofMental Retm-dation (1979), 60 Ohio Misc. 71, 14 0.O.3d 328, 397 N.E.2d 781, paragraph one of the syllabus.
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Furthermore, it is abundantly clear that the Barberton taxpayers herein properly

proceeded by filing an action for injunctive relief3D Moreover, if the Board is not enjoined from

awarding the contract or from commencing work on the Project, the harm suffered by Barberton

taxpayers will be irreparable as the funds paid for work on the Project cannot be recovered once

work begins on the Project.

Last, given that no contract for the Project has been officially awarded and executed, and

because no work on the Project has commenced pursuant to the bid award, no third parties will

be harmed by the issuance of an injunction or a temporary restraining order by the Court. Given

the facts presented herein, the public interest, and the interest of the Barberton taxpayers as a

whole would be served by issuing the temporary restraining order and preliminary injunction

enjoining the Board's unlawful actions as discussed herein.

III. CONCLUSION

Based upon the foregoing, Plaintiffs respectfully request that this Court issue a temporary

restraining order herein, as prayed in Plaintiffs Verified Complaint. It is requested that this Court

enter an order in this action:

(1)

(3)

Declaring that the Board abused its discretion and axceeded its statutory
authority to include a prevailing wage requirement in any public improvement
project undertaken by the Board;

(2) Restraining and enjoining the Board from awarding any contracts for this or
any Project that contains a requirement requiring compliance with Chapter
4115 of the Ohio Revised Code, or from commencing any work on the
Project on contract(s) already awarded which contains a Chapter 4115
requirement;

Declaring the Board's actions requiring compliance with Chapter 4115.03 et

seq. to be unconstitutionally void for vagueness;

30 Wei zer v. Cuyahoga Communiry College District, 15 Ohio Misc. 289,292 (Cuyahoga County C.P. 1968)-
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(4) Declaring all contracts awarded by the Board for the Project or all bid
specifications set forth for the Project containing a Chapter 4115 requirement
to be unenforceable and void;

(5) Restraining and enjoining the Board from awarding any contracts or allowing
any work to proceed on the Project given the Board's failure to comply with
the requirements of R.C. 153.12;

(6) Awarding the Plaintiffs their attorneys' fees and costs in bringing this action;
and

(7) Granting such other and further relief as this Court deems just arip p^oper.

Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551 ; Fax: 216-447-1554
Email: nicknna,rbslaw.com

COUNSEL FOR PLAINTIFFS
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EXHIBIT

Aa
^

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

[*1] Section 1. That sections 133.06, 3313.372, 3318.01, 3318.011, 3318.02, 3318.03, 3318.04, 3318.05,
3318.051, 3318.06, 3318.07, 3318.08, 3318.081, 3318.091, 3318.10, 3318.111, 3318.12, 3318.13, 3318.14, 3318.15,
3318.16, 3318.17, 3318.18, 3318.19, 3318.22, 3318.23, 3318.24, 3318.25, 3318.26, 3318.27, 3318.29, and 4115.04 be
amended and sections 3318.041, 3318.082, 3318.30, 3318.31, 3318.32, 3318.33, and 3318.35 of the Revised Code be
enacted to read as

Sec. 133.06. (A) A school district shall not incur, without a vote of the electors, net indebtedness that exceeds an
amount equal to one-tenth of one per cent of its tax valuation except as provided in divisions (G) and (H) of this section
and in division (C) of section 3313372 of the Revised Code.

(B) Except as provided in divisions (E) and (F) of this section, a school district shall not incur net indebtedness that
exceeds an amount equal to nine per cent of its tax valuation.

(C) A school district shall not submit to a vote of the electors the question of the issuance of securities in an amount
that will make the district's net indebtedness after the issuance of the secuiities exceed an amount equal to four per cent
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of its tax valuation, unless the superintendent of public instruction, acting under policies adopted by the state board of
education, and the tax commissioner, acting under written policies of the commissioner, consent to the submission. A
request for the consents shall be made at least thirty days prior to the election at which the question is to be submitted
except that the superintendent of public instruction and the tax conunissioner may waive this thirty-day deadline or
grant their consents after the election if the school district shows good cause for such waiver or consent after the elec-
tion.

(D) In calculating the net indebtedness of a school district none of the following shall be considered:

(1) Securities issued to acquire school buses and other equipment used in transporting pupils or issued pursuant to
division (D) of section 133.10 of the Revised Code;

(2) Securities issuedunder division (F) of this section, under section 133.301 of the Revised Code, and, to the ex-
tent in excess of the limitation stated in division (B) of this section, under division (E) of this section;

(3) Indebtedness resulting from the dissolution of a joint vocational school district under section 3311.217 of the
Revised Code, evidenced by outstanding secmities of that joint vocational school district;

(4) Loans, evidenced by any securities, received under sections 3313.483, 3317.0210, 3317.0211, and 3317.64 of
the Revised Code;

(5) Debt incurred under section 3313.374 of the Revised Code;

(6) Debt incurred pursuant to division (B)(5) of section 3313.37 of the Revised Code to acquire computers and re-
lated hardware.

(E) A school district may become a special needs district as to certain securities as provided in [D> this <D] divi-
sion [A> (E) OF THIS SECTION <A] .

(1) A board of education, by resolution, may declare its school district to be a special needs district by determining
both of the following:

(a) The student population is not being adequately serviced by the existing permanent improvements of the district:

(b) The district cannot obtain sufficient funds by the issuance of securities within the liniitation of division (B) of
this section to provide additional or improved needed permanent improvements in time to meet the needs.

(2) The board of education shall certify a copy of that resolution to the superintendent of public instruction with a
statistical report showing all of the following:

(a) A history of and a projection of the growth of the student population;

(b) The history of and a projection of the growth of the tax valuation;

(c) The projected needs;

(d) The estimated cost of permanent improvements proposed to meet such projected needs.

(3) The superintendent of public instruction shall certify the district as an approved special needs district if the su-
perintendent finds both of the following:

(a) The district does not have available sufficient additional funds from state or federal sources to meet the pro-
jected needs.

(b) The projection of the potential average growth of tax valuation during the next five years, according to the in-
formation certified to the superintendent and any other information the superintendent obtains, indicates a likelihood of
potential average growth of tax valuation of the district during the next five years of an average of not less than three
per cent per year. The fmdings and certification of the superintendent shall be conclusive.

(4) An approved special needs district may incur net indebtedness by the issuance of securities in accordance with
the provisions of this chapter in an amount that does not exceed an amount equal to the greater of the following:

(a) Nine per cent of the sum of its tax valuation plus an amount that is the product of multiplying that tax valuation
by the percentage by which the tax valuation has increased over the tax valuation on the first day of the sixtieth month
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preceding the month in which its board detemunes to submit to the electors the question of issuing the proposed securi-

ties;

(b) Nine per cent of the sum of its tax valuation plus an amount that is the product of multiplying that tax valuation
by the percentage, determined by the superintendent of public instiuction, by which that tax valuation is projected to
increase during the next ten years.

(F) A school district may issue securities for emergency purposes, in a principal amount that does not exceed an
amount equal to three per cent of its tax valuation, as provided in this division.

(1) A board of education, by resolution, may declare an emergency if it determines both of the following:

(a) School buildings or other necessary school facilities in the district have been wholly or partially destroyed, or
condemned by a constituted public authority, or that such buildings or facilities are partially constructed, or so con-
structed or planned as to require additions and improvements to them before the buildings or facilities are usable for
their intended purpose, or that corrections to petmanent improvements are necessary to remove or prevent health or
safety hazards.

(b) Existing fiscal and net indebtedness limitations make adequate replacement, additions, or improvements impos-
sible.

(2) Upon the declaration of an emergency, the board of education may, by resolution, submit to the electors of the
district pursuant to section 133.18 of the Revised Code the question of issuing securities for the purpose of paying the
cost, in excess of any insurance or condenmation proceeds received by the district, of permanent improvements to re-
spond to the emergency need.

(3) The procedures for the election shall be as provided in section 133.18 of the Revised Code, except that:

(a) The form of the ballot shall describe the emergency existing, refer to this division as the authority under wbich
the emergency is declared, and state that the amount of the proposed securities exceeds the linritations prescribed by
division (B) of this section;

(b) The resolution required by division (B) of section 133.18 of the Revised Code shall be certified to the county
auditor and the board of elections at least seventy-five days prior to the election;

(c) The county auditor shall advise and, not later than sixty-five days before the election, confirm that advice by
certification to, the board of education of the information required by division (C) of section 133.18 of the Revised
Code;

(d) The board of education shall then certify its resolution and the information required by division (D) of section
133.18 of the Revised Code to the board of elections not less than sixty days prior to the election.

(4) Notwithstanding division (B) of section 133.21 of the Revised Code, the first principal payment of securities is-
sued under this division may be set at any date not later than sixty months after the earliest possible principal payment
otherwise provided for in that division.

(G) The board of education may contract with an architect, professional engineer, or other person experienced in
the design and implementation of energy conservation measures for an analysis and recommendations pertaining to in-
stallations, modifications of installations, or remodeling that would significantly reduce energy consumption in build-
ings owned by the district. The report shall include estimates of all costs of such installations, modifications, or remod-
eling including costs of design, engineering, installation, maintenance, repairs [A> ,<A] and debt service, and estimates
of the amounts by which energy consumption and resultant operational and maintenance costs, as defined by the [D>
department of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A], would be reduced.

If the board finds after receiving the report that the amount of money the district would spend on such installations,
modifications, or remodeling is not likely to exceed the amount of money it would save in energy and resultant opera-
tional and maintenance costs over the ensuing ten years, the board may subnut to the [D> department of education <D)
[A> COIvIMISSION <A] a copy of its fmdings and a request for approval to incur indebtedness to finance the making
or modification of installations or the remodeling of buildings for the purpose of significantly reducing energy con-
sumption.
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If the [D> department <D] [A> COMMISSION <A] detennines that the board's fnrdings are reasonable, it shall ap-
prove the board's request. Upon receipt of the [D> department's <D] [A> COMMISSION'S <A] approval, the district
may issue securities without a vote of the electors in a principal amount not to exceed nine-tenths of one per cent of its
tax valuation for the purpose of maldng such installations, or modifications, or remodeling, but the total net indebted-
ness of the district without a vote of the electors incurred under this and all other sections of the Revised Code shall not
exceed one per cent of the district's tax valuation.

So long as any securities issued under [D> this <D] division [A> (G) OF THIS SECTION <A] remain outstanding,
the board of education shall monitor the energy consumption and resultant operational and maintenance costs of build-
ings in which installations or modifications liave been made or remodeling has been done pursuant to [D> this <D] divi-
sion [A> (G) OF THIS SECTION <A] and shall maintain and annually update a report documenting the reductions in
energy consumption and resultant operational and maintenance cost savings attributable to such installations, modifica-
tions, or reniodeling. The report shall be certified by an architect or engineer independent of any person that provided
goods or sel-vices to the board in connection with the energy conservation measures that are the subject of the report.
The resultant operational and maintenance cost savings shall be certified by the school district treasurer. The report
sball be made available to the [D> department of education <D] [A> COMMISSION <A] upon request.

(H) With the consent of the superintendent of public instruction, a school district may incur without a vote of the
electors net indebtedness that exceeds the amounts stated in divisions (A) and (G) of this section for the purpose of pay-
ing costs of permanent improvements, if and to the extent that both of the following conditions are satisfied:

(1) The fiscal officer of the school district estimates that receipts of the school district from compensation derived
from or under agreements entered into pursuant to section 5709.82 of the Revised Code, or distributions under division
(C) of section 5709-43 of the Revised Code, or any combination thereof, are, after accounting for any appropriate cov-
erage requirements, sufficient in time and amount, and are committed by the proceedings, to pay the debt charges on the
securities issued to evidence that indebtedness and payable from those receipts, and the taxing authority of the district
confnms the fiscal officer's estimate, which confirmation is approved by the superintendent of public instruction;

(2) The fiscal officer of the school district certifies, and the taxing authority of the district confirms, that the disti-ict,
at the time of the certification and confirmation, reasonably expects to have sufficient revenue available for the purpose
of operating such permanent improvements for their intended purpose upon acquisition or completion thereof, and the
superintendent of public instruction approves the taxing authority's confrrmation-

The maximum matnrity of securities issued under division (H) of this section shall be the lesser of twenty years or
the maxin'ium maturity calculated under section 133.20 of the Revised Code-

Sec- 3313.372. (A) As used in this section, "energy conservation measure" means an installation or modification
of an installation in, or remodeling of, a building, to reduce energy consumption- It includes:

(1) Insulation of the building structure and systems within the building;

(2) Storm windows and doors, multiglazed windows and doors, heat absorbing or heat reflective glazed and coated
window and door systems, additional glazing, reductions in glass area, and other window and door system modifica-
tions that reduce energy consumption;

(3) Automatic energy control systems;

(4) Heating, ventilating, or air conditioning system modifications or replacements;

(5) Caulking and weatherstripping;

(6) Replacement or modification of lighting fixtures to increase the energy efficiency of the system without increas-
ing the overall illumination of a facility, unless such increase in illumination is necessary to conform to the applicable
state or local building code for the proposed lighting system;

(7) Energy recovery systems;

(8) Cogeneration systems that produce steam or foims of energy such as heat, as well as electricity, for use primar-
ily within a building or complex of buildings;

(9) Any other modification, installation, or remodeling approved by the [D> department of education <D] [A>
OHIO SCHOOL FACILITIES COMMISSION <A] as an energy conservation measme.
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(B) A board of education of a city, exempted village, local, or joint vocational school district may enter into an in-
stallment payment contract for the purchase and installation of energy conservation measures. The provisions of such
installment payment contracts dealing with interest charges and financing terms shall not be subject to the competitive
bidding requirements of section 3313.46 of the Revised Code, and shall be on the following terms:

(1) Not less than one-tenth of the costs thereof shall be paid within two years fiom the date of purchase.

(2) The remaining balance of the costs thereof shall be paid within ten years from the date of purchase.

An installment payment contract entered into by a board of education under this section shall require the board to
contract in accordance with division (A) of section 3313.46 of the Revised Code for the installation, modification, or
remodeling of energy conservation measures unless division (A) of section 3313.46 of the Revised Code does not apply
pursuant to division (B)(3) of that section.

(C) The board may issue the notes of the school district signed by the president and the treasurer of the board and
specifying the terms of the purchase and securing the deferred payments provided in this section, payable at the times
provided and bearing interest at a rate not exceeding the rate determined as provided in section 9.95 of the Revised
Code. The notes may contain an option for prepayment and shall not be subject to Chapter 133. of the Revised Code.
In the resolution authorizing the notes, the board may provide, without the vote of the electors of the district, for annu-
ally levying and collecting taxes in amounts sufficient to pay the interest on and retire the notes, except that the total net
indebtedness of the district without a vote of the electors incurred under this and all other sections of the Revised Code
shall not exceed one per cent of the district's tax valuation. Revenues derived from local taxes or otherwise, for the pur-
pose of conserving energy or for defraying the current operating expenses of the district, may be applied to the payment
of interest and the retirement of such notes. The notes may be sold at private sale or given to the contractor under the
installment payment contract authorized by division (B) of this section.

(D) Debt incurred under this section shall not be included in the calculation of the net indebtedness of a school dis-
trict under section 133.06 of the Revised Code.

(E) No school district board shall enter into an installment payment contract under division (B) of this section
unless it first obtains a report of the costs of the energy conservation measures and the savings thereof as described un-
der division (G) of section 133.06 of the Revised Code as a requirement for issuing energy securities, makes a finding
that the amount spent on such measures is not likely to exceed the amount of money it would save in energy costs and
resultant operational and maintenance costs as described in that division, and the [D> department of education <D] [A>
OHIO SCHOOL FACILITLES COMMISSION <A] determines that the district board's findings are reasonable and ap-
proves the contract as described in that division.

The district board shall monitor the savings and maintain a report of those savings, which shall be available to the
[D> department <D] [A> COMMISSION <A] in the same manner as required by division (G) of section 133.06 of the
Revised Code in the case of energy securities.

Sec. 3318.01- As used in sections 3318.01 to 3318.20 of the Revised Code:

(A) "[D> State board <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] " means the [D> state board of
education <D] [A> COMMTSSION <A] created pursuant to [D> Section 4 of Article VI, Ohio Constitution, acting for
itself and on behalf of the state department of education, as agencies of state government <D] [A> SECTION 3318.30
OF THE REVISED CODE <A].

(B) "Classroom facilities" means rooms in which pupils regularly assemble in public school buildings to receive in-
struction and education and such facilities and building improvements for the operation and use of such rooms as may
be needed in order to provide a complete educational program [A>, AND MAY INCLUDE SPACE WITHIN WHICH
A CHILD DAY-CARE FACILITY OR A COMMUNITY RESOURCE CENTER IS HOUSED <A].

(C) "Project" means a project to construct or acquire classroom facilities, or to reconstruct or make additions to [D>
existent <D] [A> EXISTING <A] classroom facilities, to be used for housing the applicable school district and its func-
tions.

(D) "School district" means a local, exempted village, or city school district as such districts are defined in Chapter
3311 . of the Revised Code, acting as an agency of state government, performing essential governmental functions of
state government pursuant to sections 3318.01 and 3318.20 of the Revised Code.
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(E) "School district board" means the board of education of a school district.

(F) "Net bonded indebtedness" means the difference between the [A> SUM OF THE <A] par value of all out-
standing and unpaid bonds and notes which a school district board is obligated to pay, [D> together with <D] [A> AN1'
AMOUNTS THE SCHOOL DISTRICT IS OBLIGATED TO PAY UNDER LEASE-PURCHASE AGREEMENTS
ENTERED INTO UNDER SECTION 3313375 OF THE REVISED CODE, AND <A] the par value of bonds author-
ized by the electors but not yet issued, the proceeds of which can lawfully be used for the project, and the amount held
in the sinking fund and other indebtedness retirement funds for their redemption. Notes issued for school buses in ac-
cordance with section 3327.08 of the Revised Code, notes issued in anticipation of the collection of current revenues,
and bonds issued to pay final judgments shall not be considered in calculating the net bonded indebtedness.

"Net bonded indebtedness" does not include indebtedness arising from the acquisition of land to provide a site for
classroom facilities constructed, acquired, or added to pursuant to sections 3318.01 to 3318.20 of the Revised Code.

(G) "Board of elections" means the board of elections of the county containing the most populous portion of the
school district.

(H) "County auditor" means the auditor of the county in which the greatest value of taxable property of such school
district is located.

(I) "Tax duplicates" means the general tax lists and duplicates prescribed by sections 319.28 and 319.29 of the Re-
vised Code.

(J) "Required level of indebtedness" means:

(1) In the case of [D> a school district contained <D] [A> DISTRICTS <A] in the first [D> quartile of the most re-
cent ranking of school districts according to adjusted valuation per pupil compiled by the department of education pur-
suant to section 3318.011 of the Revised Code <D] [.A> PERCENTILE, <A] five per cent of [D> the total value of all
propeity in the district as listed and assessed for taxation on the tax duplicates <D] [A> VALUATION. <A]

(2) In the case of [D> a school district contained in the second quartile of such ranking, six per cent of such total
value of all property <D] [A> DISTRICTS RANKED IN A SUBSEQUENT PERCENTILE, FIVE PER CENT OF
VALUATION PLUS [TWO ONE-HUNDREDTHS OF ONE PER CENT MULTIPLIED BY (THE PERCENTILE IN
WHICH THE DISTRICT RANKS IvffNUS ONE)]. <A]

[D> (3) In the case of all other school districts, seven per cent of such total value of all property. <D]

(K) "Required percentage of the basic project costs" means [D> :<D]

[D> (1) In the case of a district contained in the first decile of the most recent ranking of school districts according
to adjusted valuation per pupil compiled by the department of education pursuant to section 3318.011 of the Revised
Code, an amount equal to zero; <D]

[D> (2) In the case of disttict contained in the second decile of such ranking, an amount equal to ten per cent of the
basic project costs; <D]

[D> (3) In the case of a district contained in the third decile of such ranking, an amount equal to twenty per cent of
the basic project costs; <D]

[D> (4) In the case of a district contained in the fourth decile of such ranldng, an amount equal to thirty per cent of
the basic project costs; <D]

[D> (5) In the case of a district contained in the fifth decile of such ranldng, an amount equal to forty per cent of the
basic project costs; <D]

[D> (6) In the case of a district contained in the sixth decile of such ranking, an amount equal to fifty per cent of the
basic project costs; <D]

[D> (7) In the case of a district contained in the seventh decile of such ranking, an amount equal to sixty per cent of
the basic project costs; <D]

[D> (8) In the case of a district contained in the eighth decile of such ranking, an amount equal to seventy per cent
of the basic project costs; <D]
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[D> (9) In the case of a district contained in the ninth decile of such ranking, an amount equal to eighty per cent of
the basic project costs; <D]

[D> (10) In the case of a district contained in the tenth decile of such ranking, an amount equal to ninety per cent of
the basic project costs <D] [A> ONE PER CENT OF THE BASIC PRO7ECT COSTS TIMES THE PERCENTILE IN
WHICH THE DISTRICT RANKS. <A]

(L) "Basic project cost" means a cost amount deternuned in accordance with [D> a written policy <D] [A> RULES
<A] adopted [A> UNDER SECTION 111.15 OF THE REVISED CODE <A] by the [D> superintendent of public in-
struction, the director of budget and n anagement, and the director of the legislative budget office of the legislative ser-
vice commission and agreed to by them <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A]. The basic pro-
ject cost calculation shall take into consideration the square footage and cost per square foot necessary for the grade
levels to be housed in the classroom facilities, the variation across the state in construction and related costs, [A> THE
COST OF THE IATSTALLATION OF SITE UTILITIES AND SITE PREPARATION, <A] the cost of insuring the pro-
ject until it is completed, and the professional planning, administration, and design fees that a district may have to pay to
undertake a classroom facilities project.

[A> (M) "CHILD DAY-CARE FACILITY" MEANS SPACE WITHIN A CLASSROOM FACILITY IN WHICH
THE NEEDS OF INFANTS, TODDLERS, PRESCHOOL CHILDREN, AND SCHOOL CHILDREN ARE
PROVIDED FOR BY PERSONS OTHER THAN THE PARENT OR GUARDIAN OF SUCH CHILDREN FOR ANY
PART OF THE DAY, INCLUDING PERSONS NOT EMPLOYED BY THE SCHOOL DISTRICT OPERATING
SUCH CLASSROOM FACILITY. <A]

[A> (N) "COMMUNITY RESOURCE CENTER" MEANS SPACE WITHIN A CLASSROOM FACILITY IN
WHICH COMPREHENSIVE SERVICES THAT SUPPORT THE NEEDS OF FAMILIES AND CHILDREN ARE
PROVIDED BY COMMUNITY-BASED SOCIAL SERVICE PROVIDERS. <A]

[A> (0) "VALUATION" MEANS THE TOTAL VALUE OF ALL PROPERTY IN THE DISTRICT AS LISTED
AND ASSESSED FOR TAXATION ON THE TAX DUPLICATES. <A[

[A> (P) "PERCENTILE" MEANS THE PERCENTILE IN WHICH THE DISTRICT IS RANKED PURSUANP
TO DIVISION (C) OF SECTION 3318.011 OF THE REVISED CODE. <A]

[A> (Q) "INSTALLATION OF SITE UTILITIES" MEANS THE IDISTALLATION OF A SITE DOMESTIC
WATER SYSTEM, SITE FIRE PROTECTION SYSTEM, SITE GAS DISTRIBUTION SYSTEM, SITE SANITARY
SYSTEM, SITE STORM DRAINAGE SYSTEM, AND SITE TELEPHONE AND DATA SYSTEM. <A]

(A> (R) "SITE PREPARATION" MEANS THE EARTHWORK NECESSARY FOR PREPARATION OF THE
BUILDING FOUNDATION SYSTEM, THE PAVED PEDESTRIAN AND VEHICULAR CIRCULATION SYSTEM,
PLAYGROUATDS ON THE PROJECT SITE, AND LAWN AND PLANTING ON THE PROJECT SITE. <A]

Sec. 3318.011. For purposes of providing assistance under sections 3318.01 to 3318.20 of the Revised Code, the
department of education shall annually do all of the following:

(A) Calculate the adjusted valuation per pupil of each city, local, and exempted village school district according to
the formula set forth in section 3317.0213 of the Revised Code;

(B) Rank all such districts in order of adjusted valuation per pupil from the district with the lowest adjusted valua-
tion per pupil to the district with the highest adjusted valuation per pupil;

(C) [D> Divide such ranking into quarhiles with the first quartile containing those twenty-five per cent of school
districts having the lowest adjusted valuation per pupil and the fourth quartile containing those twenty-five per cent of
school districts having the highest adjusted valuation per pupil <D] [A> DIVIDE SUCH RANKING INTO
PERCENTILES WITH THE FIRST PERCENTILE CONTAINING THE ONE PER CENT OF SCHOOL DISTRICTS
HAVING THE LOWEST AD7USTED VALUATION PER PUPIL AND THE ONE-HUNDREDTH PERCENTILE
CONTAINING THE ONE PER CENT OF SCHOOL DISTRICTS HAVING THE HIGHEST ADJUSTED
VALUATION PER PUPIL <A] ;

(D) [D> Divide such ranking into deciles with the first decile containing those ten per cent of school districts hav-
ing the lowest adjusted valuation per pupil and the tenth quartile containing those ten per cent of school districts having
the highest adjusted valuation per pupil. <D]
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[D> (E) <D] Determine the school districts that have an adjusted valuation per pupil that is greater than the median
adjusted valuation per pupil for all school districts in the state [A> ; <A]

[A> (E) CERTIFY THE INFORMATION DESCRIBED IN DIVISIONS (A) TO (D) OF THIS SECTION TO
THE OHIO SCHOOL FACILIITES COMMISSION. <A]

Sec. 3318.02. (A) For purposes of [D> Chapter 3318. <D] [A> SECTIONS 3318.01 TO 3318.33 <A] of the Re-
vised Code, the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] shall peri-
odically perform an assessment of the classroom facility needs in the state to identify school districts in need of addi-
tional classroom facilities, or replacement or reconstniction of existent classroom facilities, and the cost to each such
district of constcucting or acquiring such additional facilities or making such renovations.

(B) Based upon the most recent assessment conducted pursuant to division (A) of this section, [D> the state board
of education <D] [A> COMMISSION <A] shall [D> , in ascending order of the most current ranking of school districts
under division (B) of section 3318.011 of the Revised Code, <D] conduct on-site visits to school districts identified as
having classroom [D> facilities <D] [A> FACILITY <A] needs [D> and <D] to confirm the fmdings of the periodic
assessment and to fmther evaluate the [D> facilities <D] [A> CLASSROOM FACILITY <A] needs of the district. The
evaluation shall assess the district's need to construct or acquire new classroom facilities and may include an assessment
of the district's need for building additions or for the reconstruction of existent buildings in lieu of constructing or ac-
quiring replacement buildings.

[D> In <D] [A> THE FIRST ROUND OF ON-SITE VISITS FIRST SUCCEEDING THE EFFECTIVE DATE OF
THIS AMENDMENT SHALL BE LIMITED TO THE SCHOOL DISTRICTS IN THE FIRST THROUGH FIFTH
PERCENTILES, EXCLUDING DISTRICTS THAT ARE INELIGIBLE FOR FUNDING UNDER THIS CHAPTER
PURSUANT TO SECTION 3318.04 OF THE REVISED CODE. THE SECOND ROUND OF ON-SITE VISITS
SHALL BE LIMITED TO THE SCHOOL DISTRICTS IN THE FIRST THROUGH TENTH PERCENTILES,
EXCLUDLî IG DISTRICTS THAT ARE INELIGIBLE FOR FUNDING UNDER THIS CHAPTER PURSUANT TO
SECTION 3318.04 OF THE REVISED CODE. EACH SUCCEEDING ROUND OF ON-SITE VISITS SHALL BE
LIMiTED TO THE PERCENTILES INCLUDED IN THE IMMEDIATELY PRECEDING ROUND OF ON-SITE
VISITS PLUS THE NEXT FIVE PERCENTILES. EXCEPT FOR THE FIRST ROUND OF ON-SITE VISITS, NO
ROUND OF ON-SITE VISITS SHALL COMMENCE UNLESS EIGHTY PER CENT OF THE DISTRICTS FOR
WHICH ON-SITE VISITS WERE PERFORMED DURING THE IMMEDIATELY PRECEDING ROUND, HAVE
HAD PROJECTS APPROVED UNDER SECTION 3318.04 OF THE REVISED CODE. <A]

[A> (C) NOTWITHSTANDING DIVISION (B) OF THIS SECTION, rN <A] any bienniurn, the [D> state board
<D] [A> COMMISSION <A] may limit the number of districts for which it conducts on-site visits based upon its pro-
jections of the moneys available and moneys necessary to undertake projects under [D> this chapter <D] [A>
SECTIONS 3318.01 TO 3318.33 OF THE REVISED CODE <A] for the current biennium.

Sec. 3318.03. Upon conducting the on-site evaluation under section 3318.02 of the Revised Code, the [D> depart-
ment of education <D1 [A> OHIO SCHOOL FACILITIES COMMISSION <A] shall make a determination of the needs
of the school district for additional classroom faciflties; the number of classroom facilities to be included in a project
and the basic project cost of constructing, acquiring, reconstructing, or making additions to each such facility; the
amount of such cost that the school district can supply from available funds, by the issuance of bonds previously author-
ized by the electors of the school district the proceeds of which can lawfully be used for the project, and by the issuance
of bonds under section 3318.05 of the Revised Code; and the remaining amount of such cost that shall be supplied by
the state. The [D> state board <D] [A> COMMISSION <A] sball make a[D> favorable <D] determination [A> IN
FAVOR OF CONSTRUCTING, ACQUIRING, RECONSTRUCTING, OR MAKING ADDITIONS TO A
CLASSROOM FACILITY <A] only upon evidence that the proposed project conforms to sound educational practice,
that it is in keeping with the orderly process of school district reorganization and consolidation, and that the actual or
projected enrollment in each classroom facility proposed to be included in the project is at least tbree hundred fiSty pu-
pils. Exceptions shall be authorized only in those districts where topography, sparcity of population, and other factors
make larger schools impracticable.

Section s 125.81 and 153.04 of the Revised Code shall not apply to classroom facilities constructed under sections
3318.01 to 3318.20 of the Revised Code.

Sec. 3318.04. If the [D> state board of education <D) [A> OHIO SCHOOL FACILITIES COMMISSION <A]
makes a determination under section 3318.03 of the Revised Code in favor of [D> the proposed project <D] [A>
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CONSTRUCTING, ACQUIRINTG, RECONSTRUCTING, OR MAKING ADDITIONS TO A CLASSROOM
FACILITY <A] , the project shall be conditionally approved and the [D> state board <DJ [A> COMMISSION <A]
thereupon shall reserve and encumber from the total funds appropriated for the purpose of sections 3318.01 to 3318.20

of the Revised Code, the [D> estimated <D] amount of the state's portion of the basic project cost. Such conditional
approval shall be submitted to the controlling board for approval thereof. The controlling board shall forthwith approve
or reject the [D> state board's <D] [A> COMMISSION'S <A] determination, conditional approval, and the [D> esti-
mated <D] aniount of the state's portion of the basic project cost. In the event of approval thereof by the controlling
board, the [D> superintendent of public instruction <D] [A> COMMISSION <A] shall certify such conditional approval
to the school district board.

[A> THE BASIC PROJECT COST FOR A PROJECT APPROVED UNDER THIS SECTION SHALL NOT
EXCEED THE COST THAT WOULD OTHERWISE HAVE TO BE INCU-RRED IF THE CLASSROOM
FACILITIES TO BE CONSTRUCTED, ACQUIRED, OR RECONSTRUCTED, OR THE ADDITIONS TO BE
MADE TO CLASSROOM FACILITIES, UNDER SUCH PROJECT MEET, BUT DO NOT EXCEED, THE
SPECIFICATIONS FOR PLANS AND MATERIALS FOR CLASSROOM FACILITIES THAT SHALL BE
ADOPTED BY THE COMMISSION. <A]

From and after the date of [D> such <D] [A> ANY <AJ certification [A> OF CONDITIONAL APPROVAL, <A]
no bonds or notes shall be issued by a school district board without the approval of the [D> state board <D] [A>

COMMISSION <A] for the putpose of acquiring classroom facilities so long as the [D> state board's <D] [A>

COMMISSION'S <A] conditional approval of such school district's project remains in effect.

[A> NO SCHOOL DISTRICT SHALL HAVE A PROJECT CONDITIONALLY APPROVED PURSUANT TO
THIS SECTION IF THE PROJECT INCLUDES THE RECONST'RUCTION OF, OR THE MAKING OF
ADDITIONS TO, ANY CLASSROOM FACILITIES THAT WERE CONSTRUCTED, ACQUIRBD,
RECONSTRUCTED, OR ADDED TO AS PART OF A PROJECT FUNDED UNDER ANY VERSION OF
SECTIONS 3318.01 TO 3318.20 OF THE REVISED CODE, AND THE PRIOR PROJECT WAS ONE FOR WHICH
THE ELECTORS OF SUCH DISTRICT APPROVED A LEVY WITHIN THE LAST TEN YEARS PURSUANT TO
ANY VERSION OF SECTION 3318.06 OF THE REVISED CODE FOR PURPOSES OF QUALIFYING FOR THE
FUNDING OF THAT PROJECT. <A]

[A> SEC. 3318.041. A SCHOOL DISTRICT RANKED IN THE FIRST THROUGH FIFTH PERCENTILES
MAY ADOPT AND CERTIFY TO THE OHIO SCHOOL FACILITIES COMMISSION A RESOLUTION
SPECIFYIhTG A PROPOSED PROJECT THAT MEETS THE REQUIREMENTS OF THIS CHAPTER AND THE
NEEDS OF THE DISTRICT, AS CONFIRMED THROUGH AN ON-SITE VISIT PURSUANT TO SECTION
3318.02 OF THE REVISED CODE. THE COMMISSION SHALL CONSIDER SUCH PROJECTS FOR
CONDITIONAL APPROVAL PURSUANT TO SECTION 3318.03 AND SHALL ENCUMBER FUNDS
PURSUANTT TO SECTION 3318.04 OF THE REVISED CODE IN THE ORDER IN WHICH SUCH RESOLUTIONS
ARE RECEIVED. <A]

Sec. 3318.05. The conditional approval of the [D> state board of education <D] [A> OHIO SCHOOL

FACILITIES COMMISSION <A] for a project shall lapse and the amount reserved and encumbered for such project
shall be released unless [D> ,<D] [A> THE SCHOOL DISTRICT BOARD ACCEPTS SUCH CONDITIONAL
APPROVAL <A] within one hundred twenty days following the date of certification of the conditional approval to the
school district board [D> or such other time as may be fixed by the state board for good cause shown, the school district
board accepts such conditional approval <D] and the electors of the school district vote favorably on both of the propo-

sitions described in divisions (A) and (B) of this section [D>, which <D] [A> WITHIN ONE YEAR OF THE DATE

OF SUCH CERTIFICATION. THE <A] propositions [A> DESCRIBED IN DIVISIONS (A) AND (B) OF TI3TS
SECTION <A] shall be combined in a single proposal. [D> The state board of education may reconsider and repriori-
tize a school district's project if <D] [A> IF <A] the district board or the district's electors fail to meet such requirements
[A> AND THE AMOUNT RESERVED AND ENCUMBERED FOR THE DISTRICT'S PROJECT IS RELEASED,
THE DISTRICT SHALL BE GIVEN FIRST PRIORITY FOR PROJECT FUNDING AS SUCH FUNDS BECOME
AVAILABLE <A].

(A) On the question of issuing bonds of the school district board, for the school district's portion of the basic project
cost, in either whatever amount may be necessary to raise the net bonded indebtedness of the school district to within
five thousand dollars of the required level of indebtedness calculated for the year preceding the year in which the resolu-
tion declaring the necessity of the election is adopted or an amount equal to the required percentage of the basic project
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costs, whichever is greater; provided, that such question need not be submitted if at the time of the passage of such reso-
lution the net bonded indebtedness of the school district (1) aggregates ninety-five per cent or more of the required level
of indebtedness, or (2) is within twenty thousand dollars of such level and the required percentage of the basic project
costs is not greater than either the amount necessary to raise the net bonded indebtedness of the school district to within
five thousand dollars of the required level of indebtedness or twenty thousand dollars; and

(B) On the question of levying a tax the proceeds of which shall be used to pay the cost of maintaining the class-
room facilities included in the project, except that in any year the district's adjusted valuation per pupil is greater than
the state-wide median adjusted valuation per pupil one-half of the proceeds of the tax shall be used for such mainte-
nance and one-half of such proceeds shall be used to pay the cost of the purchase of the classroom facilities from the
state under the provisions of sections 3318.01 to 3318.20 of the Revised Code. Such tax shall be at the rate of one-half
mill for each dollar of valuation except that in those years in which the [D> state superintendent of public instruction
<D] (A> OHIO SCHOOL FACILIT'IES COMMISSION <AJ , pursuant to section 3318.051 of the Revised Code, re-
quires the dish-ict to increase the tax rate to an amount greater than one-half niill, but not in excess of four mills, until
the purchase price is paid but in no case longer than twenty-three years. Proceeds of the tax to be used for maintenance
of the classroom facilities shall be deposited into a separate fund established by the school district for such purpose.

Sec. 3318.051. (A) The purpose of this section is to ensure that no school district that constructs, acquires, recon-
structs, or makes additions to classroom facilities pursuant to sections 3318.01 to 3318.20 of the Revised Code increases
its tax rate for debt service solely to avoid making payments as described in division (B) of section 3318.05 of the Re-
vised Code in excess of one-half mill.

In fartherance of this public policy, the [D> state superintendent of public instruction <DJ [A> OHIO SCHOOL
FACILITIES COMMISSION <A] annually shall review the tax budget of each such school district and such additional
information as the [D> state superintendent <D] [A> COMMISSION <A] may require from the school district and
make a detemunation as to whether the district's tax rate for debt service, excluding the amount of debt service paid for
such classroom facilities under sections 3318.01 to 3318.20 of the Revised Code, is reasonably necessary for the retire-
ment of the school district's bonded indebtedness. If the [D> state superintendent <D] [A> COMMISSION <A] deter-
mines that the tax rate for debt service excluding the amount paid for the construction, acquisition, reconstmction, or
additions to (D> of <D] classroom facilities under such sections is not reasonably necessary for the retirement of the
district's bonded indebtedness, the [D> state superintendent <DJ [A> COMMISSION <A] may require the district to
increase its tax rate for the payments described under division (B) of section 3318.05 of the Revised Code to an amount
greater than one-half mill, but not exceeding four mills. In determining the tax rate necessary for the retirement of a
school district's bonded indebtedness, the [D> state superintendent <D] [A> COMMISSION, <A] in accordance with
the guidelines established pursuant to division (B) of this section, may disregard that porrion of the tax rate to retire
bonded indebtedness issued after the effective date of that district's agreement to construct, acquire, reconstruct, or
make additions to classroom facilities under sections 3318.01 to 3318.20 of the Revised Code.

(B) The [D> state superintendent <DJ [A> COMMISSION <A] shall establish guidelines to conduct the review de-
scribed in division (A) of this section. In reviewing the tax budget of a school district and determining the tax rate for
the payments described under division (B) of section 3318.05 of the Revised Code, the (D> state superintendent <DJ
[A> COMMISSION <A] shall exenipt any debt service payments required for constructing, acquiring, reconstructing,
or adding to classroom facilities under sections 3318.01 to 3318.20 of the Revised Code and may exempt debt service
payments required for any other purpose.

(C) For the period that payments under division (B) of section 3318.05 of the Revised Code are required, each
school district shall annually submit a copy of its tax budget to the [D> state superintendent <D] (A> COMMISSION
<A] within five working days of its adoption pursuant to section 5705.28 of the Revised Code. The [D> state superin-
tendent <D] [A> COMMISSION <A] shall make a deterniination in accordance with this section within thirty days of
the date upon which a school district submits its tax budget

(D) If a county budget commission considers it necessary to modify any tax rate for debt service contained in the
tax budget of a school district constructing, acquiring, reconstructing, or adding to classroom facilities from the state
pursuant to sections 3318.01 to 3318.20 of the Revised Code due to a change in the district's tax duplicates or the issu-
ance by the distiict of new bonded indebtedness, the [D> state superintendent <DJ [A> OHIO SCHOOL FACILITIES
COMMISSION <A] may review these changes in accordance with division (B) of this section for the purpose of reduc-
ing the disn-ict's tax rate for the payments described in division (B) of section 3318.05 of the Revised Code, provided
such rate shall not be less than one-lralf mill.
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Sec. 3318.06. After receipt of the conditional approval of the [D> state board of education <D] [A> OHIO
SCHOOL FACILITIES COMMISSION, <A] the school district board by a majority of all of its members shall, if it
desires to proceed with the project, declare all of the following by resolution:

(A) That with a net bonded indebtedness of within five thousand dollars of the required level of indebtedness or by
issuing bonds in an amount equal to the required percentage of the project costs, the district is unable to provide ade-
quate classroom facilities without assistance from the state;

(B) That to qualify for such state assistance it is necessary to levy a tax outside the ten-mill limitation the proceeds
of which shall be used to pay the cost of maintaining the classroom facilities included in the project, except that in any
year the district's adjusted valuation per pupil is greater than the state-wide median adjusted valuation per pupil one-half
of the proceeds of the tax shall be used for such maintenance and one-half of such proceeds shall be used to pay the cost
of the purchase of the classroom facilities from the state;

(C) That the question of such tax levy shall be submitted to the electors of the school district at the next general or
primary election, if there be a general or primary election not less than seventy-five and not more than ninety-five days
after the day of the adoption of such resolution or, if not, at a special election to be. held at a time specified in the reso-
lution which shall be not less than seventy-five days after the day of the adoption of the resolution and which shall be in
accordance with the requirements of section 3501.01 of the Revised Code.

Such resolution shall also state, if such be the case, that the question of issuing bonds of the board shall be com-
bined in a single proposal with the question of such tax levy. ?vlore than one election under this section may be held in
any one calendar year. Such resolution shall specify both of the following:

(1) That the rate wliich it is necessary to levy shall be at the rate of one-l alf mill for each one dollar of valuation
except that in those years in which the [D> state superintendent of public instruction <D] [A> COMMISSION <A] ,
pursuant to section 3318.051 of the Revised Code, requires the district to increase the tax rate to an amount greater than
one-half mill, but not in excess of four miIls, and that such tax shall be levied until the purchase price is paid but in no
case longer than twenty-three years;

(2) That the proceeds of the tax shall be used to pay the cost of maintaining the classroom facilities included in the
project, except in any year the district's adjusted valuation per pupil is greater than the statewide median adjusted valua-
tion per pupil one-half of the proceeds of the tax shall be used for such maintenance and one-half of the proceeds of the
tax shall be used to pay the cost of the purchase of the classroom facilities from the state under sections 3318.01 to
3318.20 of the Revised Code.

A copy of such resolution shall after its passage and not less than seventy-five days prior to the date set therein for
the election be certified to the county board of elections.

If the question of issuing bonds of the board is to be combined with the question of levying the tax, the resolution
of the school district board, in addition to meeting other applicable requirements of section 133.18 of the Revised Code,
shall state that the amount of bonds to be issued will be either whatever amount may be necessary to raise the net
bonded indebtedness of the school district to within five thousand dollars of the required level of indebtedness calcu-
lated for the year preceding the year in which such resolution is adopted or an amount equal to the required percentage
of the basic project costs, whichever is greater and state that the maximum maturity of the bonds which, notwithstand-
ing section 133.20 of the Revised Code, may be any number of years not exceeding twenty-three as determined by the
board. In estimating the amount of bonds to be issued, the board shall take into consideration the amount of moneys
then in the bond retirement fund and the amount of moneys to be collected for and disbursed from the bond retirement
fund during the remainder of the year in which the resolution of necessity is adopted.

Notice of the election shall include the fact that the tax levy shall be at the rate of one-half mill for each one dollar
of valuation except that in those years in which the [D> superintendent <D] [A> COMMISSION <A] , pursuant to sec-
tion 3318.051 of the Revised Code, requires the district to increase the tax rate to an amount greater than one-half mill,
but not in excess of four mills, that the levy shall be made until the purchase price is paid but in no case longer than
twenty-tbree years, and that the proceeds of the tax shall be used to pay the cost of maintaining the classroom facilities
included in the project, except in any year the district's adjusted valuation per pupil is greater than the statewide median
adjusted valuation per pupil one-half of the proceeds of the tax shall be used for such maintenance and one-half of the
proceeds of the tax shall be used to pay the cost of the purchase of the classroom facilities from the state under sections
3318.01 to 3318.20 of the Revised Code.
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The form of the ballot to be used at such election shall be:

"A majority affirmative vote is necessary for passage.

Shall bonds be issued by the Board of Education of the ...........
(bere insert name of school district) for the purpose of ........... (here
insert purpose of bond issue) in either an amount sufficient to raise the net
indebtedness of the school district to within five thousand dollars of
........... (here insert five, six, or seven per cent depending on the
district's required level of indebtedness) of the total value of all proper-ty
in the school district as listed and assessed for taxation on the tax
duplicate for the year ........... (here insert the year preceding the year
in which the resolution declaring the necessity of the election was adopted)
or an amount equal to ........... (here insert the required percentage of
the basic project costs), whichever is greater, and a levy of taxes be made
outside of the ten-mill limitation for a maximum period of ........... (here
insert longest maturity) years to pay the principal and interest of such
bonds, the amount of such bonds being estimated to be ........... (here
insert estimated amount of bond issue) for which the levy of taxes is
estimated by the county auditor to average ........... (here insert number
of mills) mills for each one dollar of valuation, which amounts to
........... (here insert rate expressed in dollars and cents) for each one
hundred dollars of valuation?"

and

"Shall an additional levy of taxes be made for the benefit of the
........... (name of school district), the proceeds of which shall be used
to pay the cost of maintaining the classroom facilities included in the
project, except that in any year the district's adjusted valuation per pupil
is greater than the state-wide median adjusted valuation per pupil one-half
of the proceeds of the tax shall be used for such maintenance and one-half of
such proceeds shall be used to pay the cost of the purchase of classroom
facilities from the state, at the rate of one-half mill for each one dollar
of valuation except that in those years in which the [D> state superintendent
of public instruction <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A],
pursuant to section 3318.051 of the Revised Code, requires the district to
increase the tax rate to an amount greater than one-half mill, but not in
excess of four mills, until the purchase price is paid but in no case longer
than twenty-three years?

[A> ..... FOR THE BOND ISSUE AND TAX LEVY <A]
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[A> ..... AGAINST THE BOND ISSUE AND TAX LEVY " <A]

Where it is not necessary to include the question of issuing bonds of the school district board with the question of
levying the tax, the first paragraph of the foregoing ballot form shall be omitted and the question to be voted on shall be
"For the Tax Levy" and "Against the Tax Levy."

(D) If it is necessary for the school district to acquire a site for the classroom facilities to be acquired pursuant to
sections 3318.01 to 3318.20 of the Revised Code, the district board may propose either to issue bonds of the board or to
levy a tax to pay for the acquisition of such site, and may combine the question of doing so with the questions specified
in division (C) of this section. Bonds issued under this division for the purpose of acquiring a site are a general obliga-
tion of the school district and are Chapter 133. securities.

The form of that portion of the ballot to include the question of either issuing bonds or levying a tax for site acquisi-
tion purposes shall be one of the following:
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(1) "Shall bonds be issued by the board of education of the .........
(name of the school district) for the purpose of ......... (purpose of the
bond issue, which shall be for the purpose of acquiring a site for classroom
facilities) in the principal amount of ....... (principal amount of the
bond issue), to be repaid annually over a maximum period of .........
(maximum number of years over which the principal of the bonds may be paid)
years, and an annual levy of property taxes be made outside the ten-null
limitation, estimated by the county auditor to average over the repayment
period of the bond issue ...... (number of mills) mills for each one dollar
of tax valuation, which amount to ...... (rate expressed in dollars and
cents) for each one hundred dollars of valuation?"
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(2) "Shall an additional levy of taxes be made for the benefit of the
........ (name of the school district) for the purpose ........ (purpose of
the levy, which shall be for the purpose of acquiring a site for classroom
facilities) in the sum of ........ (annual amount the levy is to produce)
and a levy of taxes to be made outside of the ten-mill limitation estimated
by the county auditor to average ....... (number of rnills) mills for each
one hundred dollars of valuation, for a period of ........ (number of years
the nrillage is to be imposed) years?"

Where it is necessary to combine the question of issuing bonds of the school district and levying a tax as described
in division (C) of this section with the question of issuing bonds of the school district for acquisition of a site, the ques-
tion specified in division (C) of this section to be voted on shall be "For the Bond Issues and the Tax Levy" and
"Against the Bond Issues and the Tax Levy." In the event it is not necessary to include the question of issuing bonds as
described in division (C) of this section, the question specified in that division to be voted on shall be "For the Bond
Issue and the Tax Levy" and "Against the Bond Issue and the Tax Levy."

Where it is necessary to combine the question of issuing bonds of the school district and levying a tax as described
in division (C) of this-section with the question of levying a tax for the acquisition of a site, the question specified in
division (C) of this section to be voted on shall be "For the Bond Issue and the Tax Levies" and "Against the Bond Issue
and the Tax Levies." In the event it is not necessary to include the question of issuing bonds as described in division (C)
of this section, the question specified in that division to be voted on shall be "For the Tax Levies" and "Against the Tax
Levies."

If a majority of those voting upon a proposition hereunder which includes the question of issuing bonds vote in fa-
vor thereof, and if the agreement provided-for by section 3318.08 of the Revised Code has been entered into, the school
district board may proceed under Chapter 133. of the Revised Code, with the issuance of bonds or bond anticipation
notes in accordance with the terms of the agreement.

Sec. 3318.07. The board of elections shall certify the result of the election to the tax comnussioner, to the auditor
of the county or counties in which the school district is located, to the tieasurer of the school district board, and to the
[D> state board of education <DJ [A> OHIO SCHOOL FACILITIES COMMISSION <A] . The necessary tax levy for
debt service on the bonds shall be included in the annual tax budget that is cerfified to the county budget comrnission.

Sec. 3318.08. If the requisite favorable vote on the election is obtained, the [D> state board of education <D] (A>
OHIO SCHOOL FACILITIES COMMISSION <A] , upon certification of the results of the election to it, shall enter
into a written agreement with the school district board for the construction and sale of the project, which agreement
shall include, but need not be limited to, the following provisions:

(A) The sale and issuance of bonds or notes in anticipation thereof, as soon as practicable after the execution of the
agreement, in either an amount which will raise the net bonded indebtedness of the school district, as of the date of the
resolution authorizing the issuance of such bonds or notes, to within five thousand dollars of the required level of in-
debtedness calculated for the year preceding the year in which the resolution declaring the necessity of the election was
adopted or an amount equal to the required percentage of the basic project costs, whichever is greater; provided, that if
at that time the county treasurer of each county in which the school district is located has not conunenced the collection
of taxes on the general duplicate of real and public utility property for such year, the school district board shall authorize
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the issuance of a first installment of bond anticipation notes in an amount specified by the agreement, which amount
shall not exceed an amount necessary to raise the net bonded indebtedness of the school district as to the date of such
authorizing resolution to within five thousand dollars of the required level of indebtedness for the preceding year. In the
event that a first installment of bond anticipation notes is issued, the school district board shall, as soon as practicable
after the county treasurer of each county in which the school district is located has cotnmenced the collection of taxes
on the general duplicate of real and public utility property for the year in which the resolution declaring the necessity of
the election was adopted, authorize the issuance of a second and final installment of bond anticipation notes or a first
and fmal issue of bonds. The combined value of the first and second installment of bond anticipation notes or the value
of the first and final issue of bonds shall be equal to either an amount which will raise the net indebtedness of the school
district as of the date of such authorizing resolution to within five thousand dollars of the required level of indebtedness,
or an amount equal to the required percentage of the project costs, whichever is greater. The proceeds of any sucb
bonds shall be used first to retire any bond anticipation notes. Otherwise, the proceeds of such bonds and of any bond
anticipation notes, except the premium and accrued interest thereon, shall be deposited in the school district's project
construction fund. In detern-uning the amount of net indebtedness for the purpose of fixing the amount of an issue of
either bonds or bond anticipation notes, gross indebtedness shall be reduced by moneys in the bond retirement fund only
to the extent of the moneys therein on the first day of the year preceding the year in which the resolution authorizing
such bonds or notes is adopted. Should there be a decrease in the tax valuation of the school district so that the amount
of indebtedness which can be incurred on the tax duplicates for the year in which the resolution declaring the necessity
of the election was adopted is less than the amount of the first installment of bond anticipation notes, there shall be paid
from the school district's project construction account to the school district's bond retirement fund to be applied against
such notes an amount sufficient to cause the net indebtedness of the school district, as of the first day of the year follow-
ing the year in which the resolution declaring the necessity of the election was adopted, to be within five thousand dol-
lars of the required level of indebtedness for the year in which that resolution was adopted. The maximum amount of
indebtedness to be incurred by any school district board as its share of the cost of the project is either an amount which
will cause its net indebtedness, as of the first day of the year following the year in which the resolution declaring the
necessity of the bond issue was adopted, to be within five thousand dollars of the required level of indebtedness calcu-
lated for the year preceding the year in which that resolution was adopted or an amount equal to the required percentage
of the basic project costs, whichever is greater. All bonds and bond anticipation notes shall be issued in accordance
with Chapter 133. of the Revised Code, and notes may be renewed as provided in section 133.22 of the Revised Code.

(B) The transfer of such funds of the school district board available for the project, together with the proceeds of
the sale of the bonds or notes, except premium, accrued interest, and interest included in the amount of the issue, to the
school district's project construction account in the school district's depository;

(C) The levy of the tax authorized at the election for the payment of maintenance costs or the cost of purchasing the
classroom facilities;

(D) Ownership of the project during the period of construction, which shall be divided between the [D> state <D]
[A> COIvIMISSION <A] and the school district board in proportion to their respective contributions to the school dis-
t<ict's project construction account;

(E) The transfer of the state's interest in the project to the school district upon completion of the project;

(F) The insurance of the project by the school district from the time there is an insurable interest therein and so long
as any part of the purchase price remains unpaid, in such amounts and against such risks as the [D> state board <D] [A>
COMMISSION <A] shall require; provided, that the cost of any required insurance until the project is completed shall
be a part of the basic project cost;

(G) The certification by the director of budget and management that funds are available and have been set aside to
meet the state's share of the basic project cost as approved by the controlling board pursuant to section 3318.04 of the
Revised Code [D> , such certification to consider any necessary revision of the state's share by the superintendent of
public instruction required by changes in the school district's ability to provide more or less local funds than was esti-
mated at the time of the conditional approval under section 3318.04 of the Revised Code <D] ;

(H) Authorization of the school district board to advertise for and receive construction bids for the project, for and
on behalf of the [D> state board <D] [A> COMMISSION, <A] and to award contracts in the name of the state subject to
approval by the [D> superintendent of pubfic instruction <D] [A> COIVIMISSION <A] ;
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(I) Provisions for the disbursement of moneys from the school district's project account upon issuance by the [D>
superintendent of public instruction <D] [A> COMMISSION <A] of vouchers for work done to be certified to the [D>
superintendent <D] [A> COMMISSION <A] by the treasurer of the school district board;

(J) Disposal of any balance left in the school district's project construction ascount upon completion of the project;

(K) Prohibition against alienation of any interest in the project by the school district board or its successor in inter-
est without the consent of the [D> state board <D] [A> COMMISSION <A] so long as any part of the purchase price of
the project reniains unpaid, but in no case longer than twenty-three years;

(L) Limitations upon use of the project or any part of it so long as any part of the purchase price of the project re-
mains unpaid, but in no case longer than twenty-three years;

(M) Suspension of the power to issue bonds or notes by the school district board for per-manent improvements
without the prior consent of the [D> state board <D] [A> COMMISSION <A] for so long as any pazt of the purchase
price of the project remains unpaid, but in no case longer than twenty-three years;

(N) Provision for vesting absolute interest in the project in the school district board when the purchase price has
been paid or at the expiration of the period of twenty-three years;

(0) Provision for deposit of an executed copy of the agreement in the office of the [D> state board <D] [A>
COMMISSION <A] and the office of the county recorder of the county or counties in which the project is situated;

(P) Provision for termination of the contract and release of the funds encumbered at the time of the conditional ap-
proval, if the proceeds of the sale of the bonds of the school district board are not paid into the school district's project
construction account and if bids for the constmction of the project have not been taken within such period after the exe-
cution of the agreement as may be fixed by the [D> state board <D] [A> COMMISSION; <A]

[A> (Q) PROVISION FOR THE SCHOOL DISTRICT TO MAINTAIN THE PROJECT IN ACCORDANCE
WITH A PLAN APPROVED BY THE COMMISSION; <A]

[A> (R) PROVISION THAT ALL STATE FUNDS RESERVED AND ENCUMBERED TO PAY THE STATE
SHARE OF THE COST OF THE PROJECT PURSUANT TO SECTION 3318.03 OF THE REVISED CODE BE
SPENT ON THE CONSTRUCTION OR ACQUISITION OF THE PROJECT PRIOR TO THE EXPENDITURE OF
ANY FUNDS PROVIDED BY THE SCHOOL DISTRICT TO PAY FOR ITS SHARE OF THE PROJECT COST.
<A]

Sec. 3318.081. If the board of education of a school district authorized to impose a tax pursuant to section 3318.06
of the Revised Code determines that taxable value of property subject to the tax has increased to the extent it will not be
necessary to impose such tax for twenty-tbree years in order to pay the purchase price,.it may request the county auditor
to determine the amount of the purchase price remaining to be paid and the estimated rate of taxation required each year
to repay such remainder in eqnal installments over the niaximum number of reniaining years the tax may be in effect.
The auditor shall make such determination upon request and certify the results thereof to the board of education.

Upon receipt of the auditor's determination, the board of education may request the [D> state board of education
<D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] to enter into a supplemental agreement under which the
district may repay the remainder of the purchase price in annual amounts equal to the quotient obtained by dividing the
amount remaining to be paid by the maximum number of remaining years the tax may be in effect. If such an agreement
is entered into, the [D> state board <D] [A> COMMISSION <A] shall certify a copy thereof to the county auditor and
the tax authorized by section 3318.06 of the Revised Code thereafter shall be levied at the rate required to make the an-
nual payments required by the supplemental agreement rather than the rate required by such section.

[A> SEC. 3318.082. THE BOARD OF EDUCATION OF ANY SCHOOL DISTRICT IIvIl'OSING A TAX FOR
THE PURPOSE OF PAYING THE COST OF THE PURCHASE OF CLASSROOM FACILITIES FROM THE
STATE PURSUANT TO SECTION 3318.06 OF THE REVISED CODE PRIOR TO THE EFFECTNE DATE OF
THE AMENDMENTS TO THAT SECTION BY AMENDED SUBSTITUTE HOUSE BILL ATO. 748 OF THE 121 ST
GENERAL ASSEMBLY, MAY ENTER INTO A SUPPLEMENTAL AGREEMENT WITH THE OHIO SCHOOL
FACILITIES COMMISSION UNDER WHICH THE PROCEEDS OF SUCH TAX SHALL BE DISTRIBUTED IN
ACCORDANCE WITH THE REQUIREMENTS OF SECTION 3318.06 OF THE REVISED CODE, AS AMENDED
BY AMENDED SUBSTITUTE HOUSE BILL NO. 748 OF THE 121ST GENERAL ASSEMBLY. <A]
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Sec. 3318.091. Promptly after the written agreement between the school district board and the [D> state board of
education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] has been entered into, the school district board
shall proceed with the issuance of its bonds or notes in anticipation thereof pursuant to the provision of such agreement
required by division (A) of section 3318.08 of the Revised Code and the deposit of the proceeds thereof in the school
district's project construction account pursuant to the provision of such agreement required by division (B) of section
3318.08 of the Revised Code, and the school district board, with the approval of the [D> superintendent of public in-
struction <D] [A> COMMISSION <A] shall employ a qualified professional person or firm to prepare preliminary
plans, working drawings, specifications, estimates of cost, and such data as the school district board and the [D> super-
intendent of public instiuction <D] (A> COMMISSION <A] deem necessary for the project. When the preliminary
plans and preliminary estimates of cost have been prepared, and approved by the school district board, they shall be
submitted to the [D> superintendent of public instruction <D] [A> COMMISSION <A] for approval, modification, or
rejection. The [D> superintendent <D] [A> COMMISSION <A] shall ensure that the plans and materials proposed for
use in the project comply with specifications for plans and materials that shall be established by the [D> state board of
education <D] [A> COMMISSION. <A] When such preliminary plans and preliminary eslimates of cost and any modi-
fications thereof have been approved by the [D> superintendent of public instruction <D] [A> COMMISSION <A] and
the school district board, the school district board shall cause such qualified professional person or firm to prepare the
working drawings, specifications, and estimates of cost.

Sec. 3318.10. When such working drawings, specifications, and estimates of cost have been approved by the
school district board and the [D> superintendent of public insthuction <D] [A> OIIIO SCHOOL FACILITIES
COMMISSION, <A] the treasurer of the school district board shall advertise for construction bids for the project once a
week for four consecutive weeks in a newspaper published in and of general circulation in the county in which the pro-
ject is located. Such notices shall state that plans and specifications for the project are on file in the office of the [D>
state board of education <D] [A> COMMISSION <A] and such other place as may be designated in such notice, and
the time and place when and where bids therefor will be received.

The form of proposal to be submitted by [D> bidder <D] [A> BIDDERS <A] shall be supplied by the [D> state
board <D] [A> COMMISSION. <A] Bidders may be permitted to bid upon all the branches of work and materials to be
furnished and supplied, upon any branch thereof, or upon all or any thereof.

A proposal shall be invalid and not considered unless it meets the requirements of section 153.54 of the Revised
Code.

When the construction bids for all branches of work and materials have been tabulated, the (D> superintendent of
public instruction <D] [A> COMMISSION <A] shall cause to be prepared a revised estimate of the basic project cost
based upon the lowest responsible bids received. If such revised estimate exceeds the estimated basic project cost as
approved by the controlling board pursuant to section 3318.04 of the Revised Code as adjusted for inflation from the
time of such approval, no contracts may be entered into pursuant to this section unless such revised estimate is approved
by the [D> state board <D] [A> COMMISSION <A) and by the controlling board referred to in section 3318.04 of the
Revised Code. The adjustment for inflation shall be calculated [D> and agreed to <D] by the [D> superintendent of
public instruction, the director of the legislative budget office of the legislative service <D] cornmission [D> , and the
director of the office of budget and <D] 1,542 [D> management <D] . When such revised estima.te has been prepared,
and afrer such approvals are given, if necessary, and if the school district board has caused to be transferred to the pro-
ject construction account the proceeds from the sale of the first or first and final installment of its bonds or bond antici-
pation notes pursuant to the provision of written agreement required by division (B) of section 3318.08 of the Revised
Code, and when the director of budget and management has certified that there is a balance in the appropriation, not
otherwise obligated to pay precedent obligations, pursuant to which the state's share of such revised estimate is required
to be paid, the contract for all branches of work and materials to be furnished and supplied, or for any branch thereof as
determined by the school district board, shall be awarded by the school district board to the lowest responsible bidder
subject to the approval of the [D> superintendent of public instrnction <D] [A> COMMISSION. <A] Such award shall
be made within thirty days after the date on which the bids are opened, and the successful bidder shall enter into a con-
tract within ten days after the successful bidder is notified of the award of the contract.

Subject to the approval of the [D> superintendent of public instruction <D] [A> COMMISSION <A] , the school
district board may reject all bids and readvertise. Any contract made under this section shall be made in the name of the
state and executed on its behalf by the president and treasurer of the school district board.
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The provisions of sections 153.50 to 153.99 of the Revised Code, which are applicable to construction contracts of
boards of education and which permit bids to be made for two or more trades or kinds of work, shall apply to construc-
tion contracts for the project to the exclusion of sections 153.01 to 153.20 of the Revised Code applicable to state con-
struction contracts.

The remedies afforded to any subcontractor, [D> materialman <D] [A> MATERIALS SUPPLIER <A] , laborer,

mechanic, or persons furnishing material or machinery for the project under sections 1311.26 to 1311.32 of the Revised

Code, shall apply to contracts entered into under this section and the itemized statement required by section 1311.26 of

the Revised Code shall be filed with the school district board.

Sec. 3318.111. The school district board shall have authority, with the approval of the [D> superintendent of pub-
lic instruction <D] [A> OHIO SCHOOL FACILITIES CONIMISSION <A] and notwithstanding the provisions of sec-

tions 135.01 to 135.21 [D> , inclusive, <D] of the Revised Code, to invest funds on deposit in the project construction
account in bonds, notes, certificates of indebtedness, treasury bills, or other securities issued by and constituting direct
obligations of the United States, or the state of Ohio maturing, or redeemable at the option of the holder, not later than
the dates on which such funds will be required to be disbursed from such account.

Sec. 3318.12. The [D> superintendent of public instruction <D] [A> OHIO SCHOOL FACILITIES

COMMISSION <A] shall cause to be transferred to the school district's project construction account the necessary
amounts from amounts appropriated by the general assembly and set aside for such purpose, from time to time as may
be necessary to pay obligations chargeable to such account when due. The treasurer of the school distiict board shall
disburse funds from the school district's project construction account only upon the approval of the [D> superintendent
of public instruction <D] [A> COMMISSION <A] . The [D> superintendent of public instmction <D] [A>

COMMISSION <A] or [D> his <D] [A> THE COMMISSION'S <A] designated representative shall issue vouchers
against such account, in such amounts, and at such times as required by the contracts for construction of the project.

Any surplus remaining in the school district's project construction account after the project has been completed
shall be transferred to the [D> state board of education <D] [A> COMMISSION <A] for expenditure pursuant to sec-
tions 3318.01 to 3318.20 of the Revised Code; provided, that if the final cost of the project is less than the amount of
moneys paid into the school district's project constmction account by the school district board, the amount by which the
school district's contribution exceeds the actual cost shall be returned to the school district board.

Sec. 3318.13. Notwithstanding any provision of sections 5705.27 to 5705.50 of the Revised Code, the tax to be
levied on all taxable property within a school district for the purpose of paying the cost of maintaining the classroom
facilities included in the project or for paying the purchase price of the project to the state under the agreement provided
in section 3318.08 of the Revised Code or the supplemental agreement provided in section 3318.081 of the Revised
Code shall be included in the budget of the school district for each year upon the certification to the county budget
commission or conunissions of the county or counties in which said school district is located, by the [D> state board of

education <D] [A> OHIO SCHOOL FACILITIES COIVLMISSION <A] of the balance due the state under said agree-
ment or supplemental agreement. Such certification shall be made on or before the fifteenth day of July in each year.
Thereafter, the respective county budget commissions shall treat such certification as an additional item on the tax
budget for the school district as to which such certification has been made and shall provide for the levy therefor in the

manner provided in sections 5705.27 to 5705.50 of the Revised Code for tax levies included directly in the budgets of

the subdivisions.

The levy of taxes shall be included in the next annual tax budget that is certified to the county budget commission
after the execution of the agreement for the project.

Sec. 3318.14. Notwithstanding the provision of section 321.31 of the Revised Code, immediately after each set-
tlement with the county auditor, on presentation of the warrant of the county auditor therefor, the county treasurer shall
pay to the school district the proceeds of the tax levy provided in section 3318.13 of the Revised Code to be used to pay
the cost of maintaining the classroom facilities included in the project and pay to the [D> state board <D] [A> OHIO
SCHOOL FACILITIES COMMISSION <A] any proceeds of the tax levy provided in section 3318.13 of the Revised
Code to be applied to the unpaid purchase price of the project.

Sec. 3318.15. There is hereby created the public school building fund within the state treasury consisting of all
moneys received from the sale of classroom facilities pursuant to sections 3318.01 to 3318.20 of the Revised Code, any
moneys transferred or appropriated to the fund by the general assembly, and any grants, gifts, or contributions received
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by the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] to be used for the
purposes of the fund.

Moneys transferred or appropriated to the f¢nd by the general assembly and moneys in the fund from grants, gifts,
and contributions shall be used to acquire classroom facilities for sale to school districts pursuant to sections 3318.01 to
3318.20 of the Revised Code. The moneys in the fund received froni the sale of classroom facilities shall be held in a
separate account in the fund. Such moneys may be used partially to acquire additional classroom facilities for sale to
school districts pursuant to sections 3318.01 to 3318.20 and partially to pay bond service charges as defined in division
(C) of section 3318.21 of the Revised Code on obligations, the proceeds of which are deposited into the school districts
facilities fund created in section 3318.23 of the Revised Code.

Sec. 3318.16. Title to interests in real property purchased with moneys in the school district's project construction
account shall be taken in the name of the state of Ohio. Upon completion of the project, the title to such interest in real
property shall be conveyed to the school district board and the (D> president and the secretary of the state board <D]
[A> OHIO SCHOOL FACILITIES COMMISSION <A] shall execute and deliver deeds to complete the transfer of
such interests.

Upon completion of the project, the interest of the state in the project shall be transferred to the school district
board, which interest is equal to that portion of the final cost of the project represented by fnnds contributed by the state
for the project. The purchase price to be paid by the school district board for the state's interest in the project shall be
the total amount of funds conhibuted by the state for the project.

Sec. 3318.17. A school district board may purchase classroom facilities from the state from time to time under the
procedure set forth in sections 3318.01 to 3318.12 of the Revised Code. The levy of taxes required by section 3318.14
of the Revised Code shall be at the rate of one-half mill for each one dollar of valuation except that in those years in
which the [D> state superintendent of public instruction <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] ,
pursuant to section 3318.051 of the Revised Code, requires the district to increase the tax rate to an amount greater than
one-half nvll, but not in excess of four mills, and shall be for a maximum period of twenty-three years after the last puz-
chase and except in those years in which a supplemental agreement authorized by section 3318.081 of the Revised Code
is in effect, the rate sball be as prescribed for such section for the period during which such agreement is in effect
Where a school district has purchased classroom facilities from the state on which any portion of the purchase price
remains unpaid and it desires to purchase additional classroom facilities, the notice of election and form of ballot set
forth in section 3318.06 of the Revised Code shall provide that the levy is an extension of an existing levy for a maxi-
mum period of twenty-three years. Where there has been more than one purchase of classroom facilities from the state,
any proceeds of the tax to be used to pay the purchase price of such facilities shall be applied to the unpaid purchase
price of the projects in the order in which they were purchased.

Sec. 3318.18. The unpaid purchase price of a project shall constitute an indebtedness of the school district but shall
not be included in the calculation of indebtedness under sections 133.04 and 133.06 of the Revised Code. In the event
all or a portion of the territory comprising a school district, which has outstanding an indebtedness to the state represent-
ing the unpaid purchase price of a project or projects, is transferred to another school district, or, if a new school district
is created to include all or a portion of such school district, the outstanding indebtedness for each project shall be appor-
tioned between the acquiring school district and the original school district in the ratio, as of the effective date of the
transfer, which the assessed valuation of the territory transferred to the acquiring school district bears to the assessed
valuation of the original school district.

The amount of the indebtedness so assumed by the new school district or acquiring school district shall be equal to
one-half mill multiplied by the total value of all property as listed and assessed for taxation in the original school district
or territory transferred for each of the years remaining in the agreement for payment of purchase price between the
original school district and the state board of education. On or before the first day of July of each year, the department
of taxation shall certify to the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION
<A] the amount of the tax duplicate of the original school district or territory transferred for the calendar year ending on
the thirty-first day of December immediately preceding. This tax duplicate shall be used in the calculation of the in-

debtedness so

The acquiring school district shall levy a tax outside the ten-mill limitation upon all property in the acquiring school
district to pay the indebtedness so assumed until the indebtedness so assumed has been discharged but not longer than
twenty-three years after the original incurrence of the indebtedness, provided, that the levy in the acquiring school dis-
trict in any year shall not exceed the levy in the original school district to pay the purchase price of projects acquired
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from the state. The proceeds of the aforesaid tax levy in the acquiring school district shall be applied to the discharge of
indebtedness first incurred in point of time whether or not it be an indebtedness assumed from another school district.

Sec. 3318.19. A complete detailed report of the expenditure of funds pursuant to the provisions of sections
3318.01 to 3318.20 [D>, inclusive, <D] of the Revised Code shall be made by the [D> state board <D] [A> OHIO
SCHOOL FACILITIES COMMISSION <A] biennially to the general assembly. The report shall contain a detailed
statement of classroom facilities acquired in whole or in part by the state and sold to school districts, the moneys re-
ceived from school districts for credit against their indebtedness to the state, and such other information as will advise
the general assembly of the nature and progress of this program.

Sec. 3318.22. (A) The general assembly finds that many school districts are prevented by their size, tax base, or
other conditions from performing their essential functions as agencies of state government to provide adequate class-
room facilities and issuing securities under Chapter 133. of the Revised Code at favorable interest rates or charges.
Accordingly, the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] is invested
with the powers and duties provided in sections 3318.21 to 3318.29 of the Revised Code in order to provide deserved
assistance and materially contribute to the educational revitalization of such school districts and result in improving the
education and welfare of all the people of the state.

(B) Sections 3318.21 to 3318.29 of the Revised Code do not authorize the [D> state board of education <D] [A>
COMMISSION <A] or the issuing authority to incur bonded indebtedness of the state or any political subdivision of the
state, or to obligate or pledge moneys raised by taxation for the payment of any bonds or notes issued pursuant to sec-
tions 3318.21 to 3318.29 of the Revised Code.

Sec. 3318.23. (A) There is hereby created the school districts facilities fund within the state treasi.uy that shall con-
sist of the proceeds of obhgations issued pursuant to section 3318.26 of the Revised Code for the puiposes of such fund,
which obligations are payable, in part, from moneys in the public school building fund created in section 3318.15 of the
Revised Code; moneys received by the state from sources specified in section 3318.27 of the Revised Code; service or
other charges imposed pursuant to section 3318.24 of the Revised Code; any grants, gifts, or contributions of money
received by the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] for use in
making loans from the fund pursuant to section 3318.24 of the Revised Code; and all other moneys appropriated or
transferred to the fund; provided that the school districts facilities fund shall not be comprised, in any part, of money
raised by taxation.

(B) Moneys in the pubhc school building fund that are pledged receipts and that are, pursuant to section 3318.26 of
the Revised Code, made available by the [D> state board of education <D] [A> COMMISSION <A] to pay bond ser-
vice charges for obligations issued pursuant to that section shall be credited to the school facilities bond service fund
created in division (S) of section 3318.26 of the Revised Code for each issuance of obligations authorized under that
section unless otherwise provided in the applicable bond proceedings.

(C) Subject to the approval of the controlling board, all moneys appropriated or transferred to the school districts
facilities fund may be released at the request of the [D> state board of education <D] [A> COMMISSION <A] for the
rnaknig of loans pursuant to section 3318.24 of the Revised Code.

Sec. 3318.24. (A) The [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A]
shall adopt rules in accordance with Chapter 119. of the Revised Code under which, in any fiscal year for which moneys
are available in the school districts facilities fund, the [D> state board <D] [A> COMMISSION, <A] subject to the ap-
proval of the controlling board, may make loans from the fund to school districts for the purpose of paying the allow-
able costs of,a permanent iniprovement The rules shall include, but need not be limited to, all of the following:

(1) Application procedures, including the date by which applications shall be made;

(2) Ehgibility criteria, which shall include at least the following provisions:

(a) A requirement that an applicant district demonstrate need for additional or improved classroom facilities. Indi-
cators of need shall include, but need not be limited to, enrollment levels and emollment changes; ability of the district
to maintain minimum educational standards; the inability of the district to fmance the allowable costs of the pemianent
improvement through ordinary financial channels upon reasonable terms and at a reasonable interest rate or charge; and
demonstrated good faith efforts by the district to provide classroom facilities by other means.
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(b) A requirement that the loan will be adequately secured by the issuance of general obligation bonds by the
school district as voted upon and approved by the district's electors pursuant to section 133.18 of the Revised Code.

(c) A requirement that an applicant district demonstrate the ability to repay the loan and interest charge within the
maximum period permitted by division (A)(4) of this section.

(3) Loan approval procedures and criteria, including criteria for prioritizing eligible applications in accordance with
demonstrated need for additional or improved classroom facilities.

(4) Provisions governing repayment of loans and interest charges, including a provision that loans and interest
charges be repaid within a niaximum of twenty-five years.

(5) Provisions governing the charging, altering, and collection, by the [D> state board <D] [A> COMivIISSION,
<A] of fees or interest or other charges for loans or service charges for the making of a loan.

(B) The [D> state board <DJ [A> COMMISSION <A] shall enter into a loan agreement with each district it ap-
proves for a loan pursuant to division (A) of this section. The agreement shall specify the amount of the loan, the
aniount of the interest charged for the loan, the purpose for which the loan is to be used, the duration of the loan, and the
repayment schedule. Every such agreement shall contain a provision authorizing the [D> state board <DJ [A>
COMMISSION <A] to deduct from payments due to the district under Chapter 3317. of the Revised Code or from any
other funds appropriated to the district by the general assembly, the amount of any scheduled loan payment due but not
paid by the district. The [D> state board <D] [A> COMMISSION <AJ may take any necessary or appropriate action to
collect or otherwise deal with any loan made pursuant to this section.

Sec. 3318.25. There is hereby created in the state treasury the school building program assistance fund. The fand
shall consist of the proceeds of obligations issued for the purposes of such f¢nd pursuant to section 3318.26of the Re-
vised Code that are payable from moneys in the lottery profits education fund created in section 3770.06 of the Revised
Code. Moneys in the fund shall be used as directed by the [D> state board of education <DJ [A> OHIO SCHOOL
FACILITIES COMMISSION <A] for the cost to the state of acquiring classroom facilities for sale to school districts
pursuant to sections 3318.01 to 3318.20 of the Revised Code.

Sec. 3318.26. (A) Subject to the liniitations provided in section 3318.29 of the Revised Code, the issuing author-
ity, upon the certification by the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION
<A] to the issuing authority of the amount of moneys or additional moneys needed in the school districts facilities fund
for the purpose of making loans for allowable costs from such fund or in the school building program assistance fund
for the purposes of sections 3318.01 to 3318.20 of the Revised Code, or needed for capitalized interest, for funding re-
serves, and for paying costs and expenses incurred in connection with the issuance, carrying, securing, paying, redeem-
ing, or retirement of the obligations or any obligations refunded thereby, including payment of costs and expenses relat-
ing to letters of credit, lines of credit, insurance, put agreements, standby purchase agreements, indexing, marketing,
remarketing and administrative arrangements, interest swap or hedging agreements, and any other credit enhancement,
liquidity, remarketing, renewal, or refunding arrangements, all of which are authorized by this section, shall issue obli-
gations of the state under this section in the required amount. The proceeds of such obligations, except for obligations
issued to provide moneys for the school building program assistance fund or except for such portion to be deposited in
special fnnds, including reserve funds, as may be provided in the bond proceedings, shall as provided in the bond pro-
ceedings be deposited by the treasurer of state to the school districts facilities fund. The issuing authority may appoint
trustees, paying agents, and transfer agents and may retain the services of financial advisors and accounting experts and
retain or contract for the services of marketing, remarketing, indexing, and administrative agents, other consultants, and
independent contractors, including printing services, as are necessary in the issuing authority's judgment to carry out
this section. The costs of such services are payable from the school districts facilities fnnd, the school building program
assistance fund, or any special fund determined by the issuing authority.

(B) The holders or owners of such obligations shall have no right to have moneys raised by taxation obligated or
pledged, and moneys raised by taxation shall not be obligated or pledged, for the payment of bond service charges. Such
holders or owners shall have no rights to payment of bond service charges from any money or properry received by the
[D> state board of education <DJ [A> COMMISSION <A] , treasurer of state, or the state, or from any other use of the
proceeds of the sale of the obligations, and no such moneys may be used for the payment of bond service charges, ex-
cept for accmed interest, capitalized interest, and reserves funded from proceeds received upon the sale of the obliga-
tions and except as otherwise expressly provided in the applicable bond proceedings pursuant to written directions by
the treasurer of state. The right of such holders and owners to payment of bond service charges shall be limited to all or
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that portion of the pledged receipts and those special funds pledged thereto pursuant to the bond proceedings in accor-
dance with this section, and each such obligation shall bear on its face a statement to that effect.

(C) Obligations shall be authorized by resolution or order of the issuing authority and the bond proceedings shall
provide for the purpose thereof and the principal amount or amounts, and shall provide for or authorize the manner or
agency for determining the principal maturity or maturities, not exceeding the liniits specified in section 3318.29 of the
Revised Code, the interest rate or rates or the maximum interest rate, the date of the obligations and the dates ofpay-
ment of interest thereon, their denomination, and the establishment witliin or without the state of a place or places of
payment of bond service charges. Sections 9.98 to 9.983 of the Revised Code are applicable to obligations issued under
this section, subject to any appficable Hmitation under section 3318.29 of the Revised Code. The purpose of such obli-
gations may be stated in the bond proceedings in terms describing the general purpose or purposes to be served. The
bond proceedings shall also provide, subject to the provisions of any other applicable bond proceedings, for the pledge
of all, or such part as the issuing authority may detemilne, of the pledged receipts and the applicable special fund or
funds to the payment of bond service charges, which pledges may be made either prior or subordinate to other expenses,
claims, or payments, and may be made to secure the obligations on a parity with obligations theretofore or thereafter
issued, if and to the extent provided in the bond proceedings. The pledged receipts and special funds so pledged and
thereafter received by the state are inunediately subject to the lien of such pledge without any physical delivery thereof
or further act, and the lien of any such pledges is valid and binding against all parties having claims of any kind against
the state or any governmental agency of the state, irrespective of whether such parties have notice thereof, and shall
create a perfected security interest for all purposes of Chapter 1309. of the Revised Code, without the necessity for
separation or delivery of funds or for the filing or recording of the bond proceedings by which such pledge is created or
any certificate, statement or other document with respect thereto; and the pledge of such pledged receipts and special
funds is effective and the money therefrom and thereof may be applied to the purposes for which pledged without ne-
cessity for any act of appropriation, except as required by section 3770.06 of the Revised Code. Every pledge, and
every covenant and agreement made with respect thereto, made in the bond proceedings may therein be extended to the
benefit of the owners and holders of obligations authorized by this section, and to any trustee therefor, for the further
security of the payment of the bond service charges.

(D) The bond proceedings may contain additional provisions as to:

(1) The redemption of obligations prior to maturity at the option of the issuing authority at such price or prices and
under such terms and conditions as are provided in the bond proceedings;

(2) Other terms of the obligations;

(3) Limitations on the issuance of additional obligations;

(4) The terms of any trust agreement or indentuie securing the obligations or under which the same may be issued;

(5) The deposit; investment and application of special funds, and the safeguarding of moneys on hand or on deposit,
without regard to Chapter 131., 133., or 135. of the Revised Code, but subject to any special provisions of sections
3318.21 to 3318.29 of the Revised Code, with respect to particular funds or moneys, provided that any bank or trust
company that acts as depository of any moneys in the special funds may fumish such indemnifying bonds or may
pledge such securities as required by the issuing authority;

(6) Any or every provision of the bond proceedings being binding upon such officer, board, commission, authority,
agency, departrnent, or other person or body as may from time to time have the authority under law to take such actions
as may be necessary to perform all or any part of the duty required by such provision;

(7) Any provision that may be made in a trust agreement or indenture;

(8) The lease or sublease of any interest of the school district or the state in one or more projects as defined in divi-
sion (C) of section 3318.01 of the Revised Code, or in one or more pertnanent improvements, to or from the issuing
authority, as provided in one or more lease or sublease agreements between the school or the state and the issuing au-
thority;

(9) Any other or additional agreements with the holders of the obligations, or the tmstee therefor, relating to the ob-
ligations or the security therefor, including in the case of obligations issued to provide moneys for the school district
facilities fund the assignment of security obtained or to be obtained for loans under section 3318.24 of the Revised
Code.
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(E) The obligations may have the great seal of the state or a facsimile thereof affixed thereto or printed thereon.
The obligations and any coupons pertaining to obligations shall be signed or bear the facsimile signature of the issuing
authority. Any obligations or coupons may be executed by the person who, on the date of execution, is the proper issu-
ing authority although on the date of such bonds or coupons such person was not the issuing authority. In case the issu-
ing authority whose signature or a facsimile of whose signature appears on any such obligation or coupon ceases to be
the issuing authority before delivery thereof, such signature or facsvmile is nevertheless valid and sufficient for all pur-
poses as if the issuing authority had remained the issuing authority until such delivery; and in case the seal to be affixed
to obligations has been changed after a facsimile of the seal has been imprinted on such obligations, such facsinrile seal
shall continue to be sufficient as to such obligations and obligations issued in substitution or exchange therefor.

(F) All obligations are negotiable instruments and securities under Chapter 1308. of the Revised Code, subject to
the provisions of the bond proceeduigs as to registration. The obligations may be issued in coupon or in registered
form, or both, as the issuing authority determines. Provision may be made for the registration of any obligations with
coupons attached thereto as to principal alone or as to both principal and interest, their exchange for obligations so reg-
istered, and for the conversion or reconversion into obligations with coupons attached thereto of any obligations regis-
tered as to both principal and interest, and for reasonable charges for such registration, exchange, conversion, and re-
conversion.

(G) Obligations may be sold at public sale or at private sale, as detennined in the bond proceedings.

(E) Pending preparation of definitive obligations, the issuing authority may issue interim receipts or certificates
which shall be exchanged for such definitive obligations.

(I) In the discretion of the issuing authority, obligations may be secured additionally by a trust agreement or inden-
ture between the issuing authority and a corporate trustee which may be any trust company or bank having its principal
place of business within the state. Any such agreement or indenture may contain the resolution or order authorizing the
issuance of the obligations, any provisions that may be contained in any bond proceedings, and other provisions that are
customary or appropriate in an agreement or indenture of such type, including, but not limited to:

(1) Maintenance of each pledge, thvst agreement, indenture, or other instn.mient comprising part of the bond pro-
ceedings until the state has fully paid the bond service cbarges on the obligations secured thereby, or provision therefor
has been made;

(2) In the event of default in any payments required to be made by the bond proceedings, or any other agreement of
the issuing authority made as a part of the contract under which the obligations were issued, enforcement of such pay-
ments or agreement by mandamus, the appointment of a receiver, suit in equity, action at law, or any combination of the
foregoing;

(3) The rights and remedies of the holders of obligations and of the trustee, and provisions for protecting and en-
forcing them, including limitations on rights of individual holders of obligations;

(4) The replacement of any obligations that become mutilated or are destroyed, lost, or stolen;

(5) Such other provisions as the trustee and the issuing authority agree upon, including limitations, conditions, or
qualifications relating to any of the foregoing.

(J) Any holder of obligations or a trustee under the bond proceedings, except to the extent that the holder's or trus-
tee's rights are restricted by the bond proceedings, may by any suitable form of legal proceedings, protect and enforce
any rights under the laws of this state or granted by such bond proceedings. Such rights include the right to compel the
performance of all duties of the issuing authority, the [D> state board of education <D] [A> COMMISSION <A] , or
the director of budget and management required by sections 3318.21 to 3318.29 of the Revised Code or the bond pro-
ceedings; to enjoin unlawful activities; and in the event of default with respect to the payment of any bond service
charges on any obligations or in the performance of any covenant or agreement on the part of the issuing authority, the
[D> state board of education <D] [A> COIvIIvIISSION <A] , or the director of budget and management in the bond pro-
ceedings, to apply to a court having jurisdiction of the cause to appoint a receiver to receive and administer the pledged
receipts and special funds, other than those in the custody of the treasurer of state or the [D> state board of education
<D] [A> COMMISSION <A] , which are pledged to the payment of the bond service charges on such obligations or
which are the subject of the covenant or agreement, with full power to pay, and to provide for payment of bond service
charges on, such obligations, and with such powers, subject to the direction of the court, as are accorded receivers in
general equity cases, excluding any power to pledge additional revenues or receipts or other income or moneys of the
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issuing authority or the state or governmental agencies of the state to the payment of such principal and interest and
excluding the power to take possession of, mortgage, or cause the sale or otherwise dispose of any permanent improve-
ment.

Each duty of the issuing authority and the issuing authority's offrceis and employees, and of each govemmental
agency and its officers, members, or employees, undertaken pursuant to the bond proceedings or any agreenzent or loan
made under authority of sections 3318.21 to 3318.29 of the Revised Code, and in every agreement by or with the issu-
ing authority, is hereby established as a duty of the issuing authority, and of each such officer, member, or employee
having authority to perform such duty, specifically enjoined by the law resulting from an office, trust, or station within
the meaning of section 273 1.01 of the Revised Code.

The person who is at the time the issuing authority, or the issuing authority's officers or employees, are not liable in
their personal capacities on any obligations issued by the issuing authority or any agreements of or with the issuing au-
thority.

(K) The issuing authority may authorize and issue obligations for the refunding, including funding and retirenient,
and advance refunding with or without payment or redemption prior to maturity, of any obligations previously issued by
the issuing authority. Such obligations may be issued in amounts sufficient for payment of the principal amount of the
prior obligations, any redemption premiunis thereon, principal maturities of any such obligations maturing prior to the
redemption of the remaining obligations on a parity therewith, interest accrued or to accrue to the maturity dates or
dates of redemption of such obligations, and any allowable costs including expenses incurred or to be incurred in con-
nection with such issuance and such refunding, funding, and retirement Subject to the bond proceedings therefor, the
portion of proceeds of the sale of obligations issued under this division to be applied to bond service charges on the
prior obligations shall be credited to an appropriate account held by the trustee for such prior or new obligations or to
the appropriate account in the bond service fund for such obligations. Obligations authorized under this division shall
be deemed to be issued for those pmposes for which such prior obligations were issued and are subject to the provisions
of this section pertaining to other obligations, except as otherwise provided in this section; provided that, ui$ess other-
wise authorized by the general assembly, any limitations imposed by the general assembly pursuant to this section with
respect to bond service charges applicable to the prior obligations shall be applicable to the obligations issued under this
division to refund, fund, advance refund or retire such prior obligations.

(L) The authority to issue obligations under this section includes authority to refund or refinance any obligations
previously issued by the state under sections 3318.21 to 3318.29 of the Revised Code.

The authority to issue obligations under this section also includes authority to issue obligations in the form of bond
anticipation notes and to renew the same from time to time by the issuance of new notes. The holders of such notes or
interest coupons pertaining thereto shall have a right to be paid solely from the pledged receipts and special funds that
may be pledged to the payment of the bonds anticipated, or from the proceeds of such bonds or renewal notes, or both,
as the issuing authority provides in the resolution or order authorizing such notes. Such notes may be additionally se-
cured by covenants of the issuing authority to the effect that the issuing authority and the state will do such or all things
necessary for the issuance of such bonds or renewal notes in appropriate amount, and apply the proceeds thereof to the
extent necessary, to make full payment of the principal of and interest on such notes at the time or times contemplated,
as provided in such resolution or order. For such purpose, the issuing authority may issue bonds or renewal notes in
such principal amount and upon such terms as may be necessary to provide funds to pay when required the principal of
and interest on such notes, notwithstanding any limitations prescribed by or for purposes of this section. Subject to this
division, all provisions for and references to obligations in this section are applicable to notes authorized under this divi-
sion.

The issuing authority in the bond proceedings authorizing the issuance of bond anticipation notes shall set forth for
such bonds an estimated interest rate and a schedule of principal payments for such bonds and the annual maturity dates
thereof, and for purposes of any limitation on bond service charges prescribed under section 3318.29 of the Revised
Code, the amount of bond service charges on such bond anticipation notes shall be deemed to be the bond service
charges for the bonds anticipated thereby as set forth in the bond proceedings applicable to such notes, but this provi-
sion does not modify any authority in this section to pledge pledged receipts and special funds to, and covenant to issue
bonds to fund, the payment of principal of and interest and any premium on such notes.

(M) obligations issued under this section are lawful investments for banks, societies for savings, savings and loan
associations, deposit guarantee associations, trust companies, trustees, fiduciaries, insurance companies, including do-
mestic for life and domestic not for life, trustees or other officers having charge of siuking and bond retirement or other
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special funds of political subdivisions and taxing districts of this state, the comnnssioners of the sinking fund of the
state, the administrator of workers' compensation, the state teachers retirement system, the public employees retirement
system, the school employees retirement systeni, and the police and firemen's disability and pension fund, notwithstand-
ing any other provisions of the Revised Code or rules adopted pursuant thereto by any governmental agency , of the state
with respect to investments by them, and also are acceptable as security for the deposit of public moneys.

(N) Unless otherwise provided in any applicable bond proceedings, moneys to the credit of or in the special funds
established by or pursuant to this section may be invested by or on behalf of the issuing authority only in notes, bonds,
or other obligations of the United States, or of any agency or inshnmentality of the United States, obligations guaran-
teed as to principal and interest by the United States, obligations of this state or any political subdivision of this state,
and certificates of deposit of any national bank located in this state and any bank, as defined in section 1101.01 of the
Revised Code, subject to inspection by the superintendent of financial institutions. If the law or the instrument creating
a trust pursuant to division (I) of this section expressly permits investment in direct obligations of the United States or
an agency of the United States, unless expressly prohibited by the instrument, such moneys also may be invested in no
front end load money market mutual funds consisting exclusively of obligations of the United States or an agency of the
United States and in repurchase agreements, including those issued by the fiduciary itself, secured by obligations of the
United States or an agency of the United States; and in collective investment funds established in accordance with sec-
tion 1111.14 of the Revised Code and consisting exclusively of any such securities, notwithstanding division (A)(1)(c)
of that section. The income from such investments shall be credited to such funds as the issuing authority detem-iines,
and such investments may be sold at such times as the issuing authority detennines or authorizes.

(0) Provision may be made in the applicable bond proceedings for the establishment of separate accounts in the
bond service fund and for the application of such accounts only to the specified bond service charges on obligations
pertinent to such accounts and bond service fund and for other accounts therein within the general purposes of such
fund. Unless otherwise provided in any applicable bond proceedings, moneys to the credit of or in the several special
funds established pursuant to this section shall be disbursed on the order of the treasurer of state, provided that no such
order is required for the payment fi-om the bond service fund when due of bond service charges on obligations.

(P) The issuing authority may pledge all, or such portion as the issuing authority determines, of the pledged receipts
to the payment of bond service charges on obligations issued under this section, and for the establishment and mainte-
nance of any reserves, as provided in the bond proceedings, and make other provisions therein with respect to pledged
receipts as authorized by this chapter, which provisions shall be controlling notwithstanding any other provisions of law
pertaining thereto.

(Q) The issuing authority may covenant in the bond proceedings, and any such covenants shall be controlling not-
withstanding any other provision of law, that the state and applicable officers and governmental agencies of the state,
including the general assembly, so long as any obligations are outstanding, shall:

(1) Maintain statntory authority for and cause to be operated the state lottery, including the transfers to and from the
lottery profits education fund created in section 3770.06 of the Revised Code so that the pledged receipts shall be suffi-
cient in amount to meet bond service charges, and the establisbnient and maintenance of any reserves and other re-
quirements provided for in the bond proceedings;

(2) Take or pemiit no action, by statute or otherwise, that would impair the exclusion from gross income for federal
income tax purposes of the interest on any obligations designated by the bond proceeding as tax-exempt obligations.

(R) There is hereby created the school building program bond service fund, which shall be in the custody of the
treasurer of state but shall be separate and apart from and not a part of the state treasury. All moneys received by or on
account of the issuing authority or state agencies and required by the applicable bond proceedings, consistent with this
section, to be deposited, transferred, or credited to the school building program bond service fund, and all other moneys
transferred or allocated to or received for the purposes of the fund, shall be deposited and credited to such fund and to
any separate accounts therein, subject to applicable provisions of the bond proceedings, but without necessity for any
act of appropriation, except as required by section 3770.06 of the Revised Code. During the period beginning with the
date of the first issuance of obligations and continuing during such time as any such obligations are outstanding, and so
long as moneys in the school building program bond service fund are insufficient to pay all bond service charges on
such obligations becoming due in each year, a sufficient amount of the moneys from the lottery profits education fund
included in pledged receipts, subject to appropriation for such purpose as provided in section 3770.06 of the Revised
Code, are committed and shall be paid to the school building program bond service fund in each year for the puipose of
paying the bond service charges becoming due in that year. The school building program bond service fund is a h-ust
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fund and is hereby pledged to the payment of bond service charges solely on obligations issued to provide moneys for
the school building program assistance fund to the extent provided in the applicable bond proceedings, and payment
thereof fi-om such fund shall be made or provided for by the treasurer of state in accordance with such bond proceedings
without necessity for any act of appropriation except as required by section 3770.06 of the Revised Code.

(S) There is hereby created the school facilities bond service fund, which shall be in the custody of the treasurer of
state but shall be separate and apart from and not a part of the state izeasury. All moneys received by or on account of
the issuing authority or state agencies and required by the applicable bond proceedings, consistent with this section, to
be deposited, transferred, or credited to the school facilities bond service fund, and all other moneys transferred or allo-
cated to or received for the purposes of the fund, shall be deposited and credited to such fund and to any separate ac-
counts therein, subject to applicable provisions of the bond proceedings, but without necessity for any act of appropria-
tion. During the period beginning with the date of the first issuance of obligations and continuing during such time as
any such obligations are outstanding, and so long as moneys in the school facilities bond service fund are insufficient to
pay all bond service charges on such obligations becoming due in each year, a sufficient amount of the moneys from the
public school building fund included in pledged receipts are committed and shall be paid to the bond service fund in
each year for the purpose of paying the bond service charges becoming due in that year. The school facilities bond ser-
vice fund is a trust fund and is hereby pledged to the payment of bond service charges on obligations issued to provide
moneys for the school districts facilities fund to the extent provided in the applicable bond proceedings, and payment
thereof from such fund shall be made or provided for by the treasurer of state in accordance with such bond proceedings

without necessity for any act or appropriation.

(T) The obligations, the transfer thereof, and the income therefrom, including any profit made on the sale thereof, at

all times shall be free from taxation within the state.

Sec. 3318.27. There shall be credited to the school facilities bond service fund the moneys received by the state
from the repayment of loans, including interest thereon, made from the school districts facilities fund with moneys de-
rived from the proceeds of the sale of obligations under section 3318.26 of the Revised Code. Such moneys shall be
applied as provided in sections 3318.21 to 3318.29 of the Revised Code. Accounts may be established by the [D> state
board of education <Dj [A> OHIO SCHOOL FACILITTES COMMSSION <A] in the school districts facilities fund
for particular projects or otherwise. Income from the investment of moneys in the school districts facilities fund shall
be credited to that fund and, as may be provided in bond proceedings, to particular accounts therein. The treasurer of
state may withdraw from the school districts facilities fand or the school building program assistance fund, or, subject to
provisions of the applicable bond proceedings, from any special funds established pursuant to the bond proceedings, or
from any accounts in such funds, any amounts of investment income required to be rebated and paid to the federal gov-
emment in order to maintain the exemption from federal income taxation of interest on obligations issued under sections
3318.21 to 3318.29 of the Revised Code, which withdrawal and payment may be made without necessity for appropria-

tion.

Sec. 3318.29. The maximum maturity of any obligations issued pursuant to section 3318.26 of the Revised Code to
provide moneys for the school building program assistance fund shall be ten years. The terms of the obligations shall be
such that in any fiscal year the aggregate amount of moneys from the lottery profits education firnd, and not from other
sources, that are pledged to pay bond service charges on obligations issued to provide moneys for the school building

program assistance fund shall not exceed ten million dollars.

As used in this section, "other sources" includes the annual investment income on special funds to the extent the in-
come will be available for payment of any bond service charges in lieu of use of moneys from the lottery profits educa-
tion fund. The annual investment income shall be estimated on the basis of the expected funding of those special funds
and assumed investment earnings thereon at a rate equal to the weighted average yield on investments of those special
funds determined as of any date within sixty days immediately preceding the date of issuance of the bonds in respect of

which the determination is being made.

The determinations required by this section shall be made by the treasurer of state at the time of issuance of an is-
sue of obligations and shall be conclusive for purposes of such issuance of obligations from and after their issuance and

delivery.

The maximum maturity of obligations issued pursuant to section 3318.26 of the Revised Code to provide moneys
for the school district facilities fund shall not exceed the maximum maturity of the loan made from such fnnd pursuant
to section 3318.24 of the Revised Code utilizing the proceeds of such obligations or ten years, whichever is less. The
teirns of the obligations shall be such that in any fiscal year the aggregate amoi.uit of moneys from the public school
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building fund that are pledged to pay bond service charges on obligations issued to provide moneys for the school dis-
tricts facilities fund shall not exceed an amount which shall be established by the [D> state board of education <D] [A>
OHIO SCHOOL FACILITIES COMMISSION <A] .

[A> SEC. 3318.30. (A) THERE IS HEREBY CREATED THE OHIO SCHOOL FACILITIES COMMISSION.
THE COMMISSION SHALL ADMINISTER THE PROVISION OF FINANCIAL ASSISTANCE TO SCHOOL
DISTRICTS FOR THE ACQUISITION OR CONSTRUCTION OF CLASSROOM FACILITIES IN ACCORDANCE
WITH SECTIONS 3318.01 TO 3318.33 OF THE REVISED CODE. <A]

[A> THE COMMISSION IS A BODY CORPORATE AND POLITIC, AN AGENCY OF STATE
GOVERNMENT AND AN INSTRUMENTALITY OF TIID STATE, PERFORMLNG ESSENTIAL
GOVERNMENTAL FUNCTIONS OF THIS STATE. THE CARRYING OUT OF THE PURPOSES AND THE
EXERCISE BY THE COMMISSION OF ITS POWERS CONFERRED BY SECTIONS 3318.01 TO 3318.33 OF THE
REVISED CODE ARE ESSENTIAL PUBLIC FUNCTIONS AND PUBLIC PURPOSES OF THE STATE. THE
COMMISSION MAY, IN ITS OWN NAME, SUE AND BE SUED, ENTER INTO CONTRACTS, AND PERFORNI
ALL THE POWERS AND DUTIES GIVEN TO IT BY SECTIONS 3318.01 TO 3318.33 OF THE REVISED CODE
BUT IT DOES NOT HAVE AND SHALL NOT EXERCISE THE POWER OF EMINENT DOMAIN. <A]

[A> (B) THE COMNIISSION SHALL CONSIST OF SEVEN MEMBBRS, THREE OF WHOM ARE VOTING
MEMBERS. THE VOTING MEMBERS OF THE COMMISSION SHALL BE THE DIRECTOR OF THE OFFICE
OF BUDGET AND MANAGEMENT, THE DIRECTOR OF ADMINISTRATIVE SERVICES, AiND THE
SUPERINTENDENT OF PUBLIC INSTRUCTION, OR THEIR DESIGNEES. OF THE NONVOTING MEMBERS,
TWO SHALL BE MEMBERS OF THE SENATE APPOINTED BY THE PRESIDENT OF THE SENATE AND
TWO SHALL BE MEMBERS OF THE HOUSE OF REPRESENTATIVES APPOINTED BY THE SPEAKER OF
THE HOUSE. EACH OF THE APPOINTEES OF THE PRESIDENT, AND EACH OF THE APPOINTEES OF THE
SPEAKER, SHALL BE MEMBERS OF DIFFERENT POLITICAL PARTIES. <A]

[A> NONVOTING MEMBERS SHALL SERVE AS MEMBERS OF THE COMMISSION DURING THE
LEGISLATIVE BIENNIUM FOR WHICH THEY ARE APPOINTED, EXCEPT THAT ANY SUCH MEMBER
WHO CEASES TO BE A MEMBER OF THE LEGISLATIVE HOUSE FROM WHICH THE MEMBER WAS
APPOINTED SHALL CEASE TO BE A MEMBER OF THE COMMISSION. EACH NONVOTING MEMBER
SHALL BE APPOINTED WITHIN THIRTY-ONE DAYS OF TI-IE END OF THE TERM OF THAT MEMBER'S
PREDECESSOR. SUCH MEMBERS MAY BE REAPPOINTED. VACANCIES OF NONVOTING MEMBERS
SHALL BE FILLED IN THE MANTNER PROVIDED FOR ORIGINAL APPOIINTMENTS. <A]

[A> MEMBERS OF THE COMMISSION SHALL SERVE WITHOUT COMPENSATION. <A]

[A> AFTER THE INITIAL NONVOTING MEMBERS OF THE COMMISSION HAVE BEEN APPOINTED,
THE COMMISSION SHALL MEET AND ORGANIZE BY ELECTING VOTING MEMBERS AS THE
CHAIRPERSON AND VICE-CHAIRPERSON OF THE COMMISSION, WHO SHALL HOLD THEIR OFFICES
UNTIL THE NEXT ORGANIZATIONAL MEETING OF THE COMMISSION. ORGANIZATIONAL MEETINGS
OF THE COMMISSION SHALL BE HELD AT THE FIRST MEETING OF EACH CALENDAR YEAR AT EACH
ORGANIZATIONAL MEETING, THE COMMISSION SHALL ELECT FROM AMONG ITS VOTING MEMBERS
A CHAIRPERSON AND VICE-CHAIRPERSON, WHO SHALL SERVE UNTIL THE NEXT ANNUAL
ORGANIZATIONAL MEETING. THE COMMiSSION SHALL ADOPT RULES PURSUANT TO SECTION 111.15
OF THE REVISED CODE FOR THE CONDUCT OF ITS INTERNAL BUSINESS AND SHALL KEEP A
JOURNAL OF ITS PROCEEDINGS. INCLUDING THE ORGANIZATIONAL MEETING, THE COMMISSION
SHALL MEET AT LEAST ONCE EACH CALENDAR QUARTER <A]

[A> TWO VOTING MEMBERS OF THE COMMISSION CONSTITUTE A QUORUM, AND THE
AFFIRMATIVE VOTE OF TWO MEMBERS IS NECESSARY FOR APPROVAL OF ANY ACTION TAKEN BY
THE COIvIMISSION. A VACANCY IN THE MEMBERSHIP OF THE COMMISSION DOES NOT IMPAIR A
QUORUM FROM EXERCISING ALL THE RIGHTS AND PERFORMING ALL THE DU'ITES OF THE
COMMISSION. MEETINGS OF THE COMMISSION MAY BE HELD ANYWHERE IN THE STATE, AND
SHALL BE HELD IN COMPLIANCE WITH SECTION 121.22 OF THE REVISED CODE. <A]

[A> (C) THE COMMISSION SHALL FILE AN ANNUAL REPORT OF ITS ACTIVITIES AND FINANCES
WITH THE GOVERNOR, SPEAKER OF THE HOUSE OF REPRESENTATIVES, PRESIDENT OF THE SENATE,
AND CHAIRPERSONS OF THE HOUSE AND SENATE FINANCE COMMITTEES. <A]
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[A> (D) THE COMMISSION SHALL BE EXEMPT FROM THE REQUIREMENTS OF SECTIONS 101.82
AND 101.84 OF THE REVISED CODE- <A]

[A> SEC. 3318.31. (A) THE OHIO SCHOOL FACILITIES COMMISSION MAY PERFORM ANY ACT AND
ENSURE THE PERFORMANCE OF ANY FUNCTION NECESSARY OR APPROPRIATE TO CARRY OUT THE
PURPOSES OF, AND EXERCISE THE POWERS GRANTED UNDER, SECTIONS 3318.01 TO 3318.33 OF THE
REVISED CODE, INCLUDING ANY OF THE FOLLOWING: <A]

[A> (1) EMPLOY AND FIX THE COMPENSATION OF SUCH EMPLOYEES AS WILL FACILITATE THE
ACTIVITIES AND PURPOSES OF THE COIVIMISSION, AND WHO SHALL SERVE AT THE PLEASURE OF
THE COMMISSION. <A]

[A> (2) ADOPT, AMEND, AND RESCIND, PURSUANT TO SECTION 111.15 OF THE REVISED CODE,
RULES FOR THE ADMiNISTRATION OF SECTIONS 3318.01 TO 3318.33 OF THE REVISED CODE. <A[

[A> (3) CONTRACT WITH, RETAIN THE SERVICES OF, OR DESIGNATE, AND FIX THE
COMPENSATION OF, SUCH AGENTS, ACCOUNTANTS, CONSULTANTS, ADVISERS, AND OTHER
INDEPENDENT CONTRACTORS AS MAY BE NECESSARY OR DESIRABLE TO CARRY OUT THE
PURPOSES OF SECTIONS 3318.01 TO 331833 OF THE REVISED CODE. <A]

[A> (4) RECEIVE AND ACCEPT ANY GIFTS, GRANTS, DONATIONS, AND PLEDGES, AND RECEIPTS
THEREFROM, TO BE USED FOR THE PURPOSES OF SECTIONS 3318.01 TO 3318.33 OF THE REVISED
CODE. <A]

[A> (5) MAKE AND ENTER INTO ALL CONTRACTS, COivrivIITMENTS, ANID AGREEMENTS, AND
EXECUTE ALL INSTRUMENTS, NECESSARY OR INCIDENTAL TO THE PERFORMANCE OF ITS DUTIES
AND THE EXECUTION OF ITS RIGHTS AND POWERS UNDER SECITONS 3318.01 TO 3318.33 OF THE
REVISED CODE. <A]

[A> (B) THE ATTORNEY GENERAL SHALL SERVE AS THE LEGAL REPRESENTATIVE FOR THB
COMMISSION AND MAY APPOINT OTHER COUNSEL AS NECESSARY FOR THAT PURPOSE IN
ACCORDANCE WITH SECTION 109.07 OF THE REVISED CODE. <A]

[A> SEC. 3318.32. THE OHIO SCHOOL FACILITIES COMMISSION SHALL ADOPT RULES PROVIDING
GUIDELINES FOR PRIORITIZING FACILITY FUNDING FOR SCHOOL DISTRICTS THAT VOLUNTARILY
DEVELOP JOINT USE OR OTHER COOPERATIVE AGREEMENTS THAT SIGNIFICANTLY IIv1PROVE THE
EFFICIENCY OF THE USE OF FACILITY SPACE WITIIIN OR BETWEEN DISTRICTS. IF THE COMMISSION
DETERMINES THAT SUCH COOPERATIVE AGREEMENTS COMPLY WITH GUIDELINES ESTABLISHED
UNDER TAIS SECTION, THE COMMISSION MAY, IN ACCORDANCE WITH THE GUIDELINES, ADVANCE
THE FUNDING PRIORITY OTHERWISE PRESCRIBED UNDER SECTIONS 3319.01 TO 3318.32 OF THE
REVISED CODE FOR PROJECTS OF SCHOOL DISTRICTS THAT ARE PARTIES TO SUCH AGREEMENTS.
<A]

[A> SEC. 3318.33. (A) ANY CONTRACT ENTERED INTO BY THE BOARD OF EDUCATION OF A
SCHOOL DISTRICT UNDER SECTIONS 3318.01 TO 3318.32 AND SECTION 3318.35 OF THE REVISED CODE
SHALL INCLUDE A PROVISION REQUIRING THAT AT LEAST EIGHTY PER CENT OF THE INTDIVIDUALS
WHO PERFORM WORK UNDER THE CONTRACT AND ANY SUBCONTRACT SHALL HAVE BEEN
RESIDENTS OF THIS STATE FOR THE PRECEDING EIGHTEEN-MONTH PERIOD. HOWEVER, A
CONTRACTOR MAY APPLY TO THE BOARD FOR A WAIVER OF THIS REQUIREMENT. IN THE
APPLICATION, THE CONTRACTOR SHALL CERTIFY THAT THERE ARE NOT ENOUGH QUALIFIED OR
INTERESTED RESIDENTS OF THIS STATE IN THE AREA WHERE THE WORK IS BEING PERFORMED TO
MEET THE REQUIREMENT. IF THE BOARD DETERMINES THE CONTRACTOR'S CERTIFICATION IS
CORRECT, IT MAY GRANT THE WAIVER. <A]

[A> (B) THE OHIO SCHOOL FACILITIES COMMISSION, BY RULE, SHALL PRESCRIBE INFORMATION
A CONTRACTOR MUST SUBMIT WITH AN APPLICATION FOR A WAIVER UNDER DIVISION (A) OF THIS
SECTION. THE INFORMATION SHALL SUPPORT THE CONTRACTOR'S CERTIFICATION THAT THERE
ARE NOT ENOUGH QUALIFIED OR INTERESTED RESIDENTS OF THIS STATE IN THE AREA WHERE
WORK IS BEING PERFORMED UNDER THE CONTRACT TO MEET THE REQUIREMENT THAT AT LEAST
EIGHTY PER CENT OF THE INDIVIDUALS WHO PERFORM WORK UNDER THE CONTRACT AND ANY
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SUBCONTRACT MUST HAVE BEEN RESIDENTS OF THIS STATE FOR THE PRECEDING EIGHTEEN-
MONTH PERIOD. A BOARD OF EDUCATION SHALL NOT CONSIDER AN APPLICATION FOR A WAIVER
UNLESS THE CONTRACTOR INCLUDES THE INFORMATION PRESCRIBED BY THE COMMISSION. <A]

[A> SEC. 3318.35. (A) AS USED IN THIS SECTION, "OHIO SCHOOL FACILITIES COMMISSION" HAS
THE SAME MEANING AS IN SECTION 3318.01 OF THE REVISED CODE. <A]

[A> (B) THE OHIO SCHOOL FACILITIES COMMISSION SHALL ESTABLISH AND ADMINISTER THE
EMERGENCY SCHOOL BUILDING REPAIR PROGRAM. UNDER THE PROGRAM, THE COMMISSION
SHALL DISTRIBUTE MONEYS APPROPRIATED BY THE GENERAL ASSEMBLY FOR SUCH PURPOSE TO
SCHOOL DISTRICTS BEGINNING WITH THOSE DISTRICTS WITH AN ADJUSTED PER PUPIL VALUATION
LESS THAN THE THRESHOLD VALUATION DEFINED Ii1 SECTION 3317.0213 OF THE REVISED CODE.
THE COMMISSION SHALL DETERMINE AND CERTIFY TO THE CONTROLLING BOARD FOR ITS
APPROVAL ANY DETERMINATION THE COMMISSION MAKES AS TO THE NECESSITY OF EMERGENCY
REPAIRS BASED ON AN ON-SITE INSPECTIOAT OF THE SCHOOL BUILDINGS IN A SCHOOL DISTRICT.
ANY SCHOOL DISTRICT THAT RECEIVES MONEYS UNDER THIS SECTION SHALL EXPEND THEM ONLY
TO REPAIR THE FOLLOWING: <A]

[A> (1) HEATING SYSTEMS; <A] [A> (2) FLOORS, ROOFS, AND EXTERIOR DOORS; <A] [A> (3) AIR
DUCTS AND OTHER AIR VENTILATION DEVICES; <A] [A> (4) EMERGENCY EXIT OR EGRESS
PASSAGEWAY LIGHTTNG; <A] [A> (5) FIRE ALARM SYSTEMS; <A] [A> (6) HANDICAPPED ACCESS
NEEDS; <A] [A> (7) SEWAGE SYSTEMS; <A) [A> (8) WATER SUPPLIES; <A] [A> (9) ASBESTOS REMOVAL;
AND <A] [A> (10) ANY OTHER REPAIRS TO A SCHOOL BUILDING THAT MEET THE REQUIREMENTS OF
THE LIFE SAFETY CODE, AS INTERPRETED BY THE COMMISSION. <A]

[A> (C) NO MONEYS FOR EMERGENCY SCHOOL BUILDING REPAIR UATDER THIS SECTION SHALL
BE DISTRIBUTED TO A SCHOOL DISTRICT TO REPAIIZ A SCHOOL BUILDING THAT THE COMMISSION
REASONABLY BELIEVES WILL NOT BE NEEDED BY THE DISTRICT OR WILL BE SUBSTANTIALLY
REPLACED WITHIN THE NEXT SEVEN FISCAL YEARS PURSUANT TO SECTIONS 3318.01 TO 3318.33 OF
THE REVISED CODE. <A]

[A> (D) AFTER RECEIPT OF MOATEYS FROM THE EMERGENCY SCHOOL BUILDING REPAIR
PROGRAM, NO SCHOOL DISTRICT SHALL BE ELIGIBLE TO RECEIVE ADDITIONAL MONEYS FROM THE
PROGRAM FOR THE-FOLLOWING FIVE FISCAL YEARS UNLESS A SCHOOL BUILDING IN THAT
DISTRICT IS DAMAGED DUE TO AN ACT OF GOD THAT COULD NOT HAVE BEEN PRBVENTED BY
REASONABLE MAINTENANCE OF THAT BUILDING. <A]

Sec. 4115.04. Every public authority authorized to contract for or construct with its own forces a public improve-
ment, before advertising for bids or undertaking such construction with its own forces, shall have the bureau of em-
ployment services determine the prevailing rates of wages of inechanics and laborers in accordance with section
4115.05 of the Revised Code for the class of work called for by the public improvement, in the locality where the work
is to be performed. Such schedule of wages shall be attached to and made part of the specifications for the work, and
shall be printed on the bidding blanks where the work is done by contract. A copy of the bidding blank shall be filed
with the bureau before such contract is awarded. A minimum rate of wages for cotnmon laborers, on work coming un-
der the jurisdiction of the department of transportation, shall be fixed in each county of the state by said department of
transportation, in accordance with section 4115.05 of the Revised Code.

Section s 4115.03 to 4115.16 of the Revised Code do not apply to:

(A) Public improvements in any case where the federal govemment or any of its agencies furnishes by loan or grant
all or any part of the funds used in conshucting such improvements, provided the federal government or any of its agen-
cies prescribes predetermined minimum wages to be paid to mechanics and laborers employed in the construction of
such improvements;

(B) A participant of the subsidized employment program established under section 5101.82 of the Revised Code or
the work experience program established under section 5101.83 of the Revised Code when a public authority directly
uses the labor of the participant to constnict a public improvement;
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[A> (C) PUBLIC IMPROVEMENTS UNDERTAKEN BY, OR UNDER CONTRACT FOR, THE BOARD OF
EDUCATION OF ANY SCHOOL DISTRICT OR THE GOVERNING BOARD OF ANY EDUCATIONAL
SERVICE CENTER. <A1

[*2] Section2. That existing sections 133.06, 3313372, 3318.01, 3318.011, 3318.02, 3318.03, 3318.04, 3318.05,
3318.051, 3318.06, 3318.07, 3318.08, 3318.081, 3318.091, 3318.10, 3318.111, 3318.12, 3318.13, 3318.14, 3318.15,
3318.16, 3318.17, 3318.18, 3318.19, 3318.22, 3318.23, 3318.24, 3318.25, 3318.26, 3318.27, 3318.29, and 4115.04 of
the Revised Code are hereby repealed

['3] Section 3. All personnel, equipnient, materials, assets, liabilities, and records of the Deparhnent of Educa-
tion, irrespective of form or medium, deenied necessary by the Ohio School Facilities Commission to implement the
provisions of Chapter 3318. of the Revised Code shall be transferred t.o the Commission not later than one hundred
twenty days after the effective date of this section, in accordance with a transition plan which shall be developed and
approved by the Commission in consultation with the Department.

All appropriations, encumbrances, and funds of the Department, including the Public School Building Fund (Fund
021) and the School Building Assistance Fund (Fund 032), deemed necessary by the Comniission to implement the pro-
visions of Chapter 3318. of the Revised Code, shall be transferred to the Commission not later than one hundred twenty
days after the effective date of this section in accordance with the transition plan.

Any business commenced but not completed by the Department on the effective date of this section relating to the
implementation of Chapter 3318. of the Revised Code and the functions transferred by this act shall continue to be ad-
ministered by the Depariment for a period of one hundred twenty days after the effective date of this section or until the
transition plan described in this section is approved by the Ohio School Facilities Commission, whichever occurs first.

The Department shall provide the Commission whatever administrative assistance the Commission requires during
the period of transition, which assistance shall be specified in the transition plan described in this section.

Wherever any law, contract, or other document refers to the Department, the State Board of Education, or the Su-
perintendent of Public Instruction in regard to the implementation or administration of Chapter 3318. of the Revised
Code, the references shall be deemed to refer to the Conunission or the Director of the Commission. No action or pro-
ceeding pending on the effective date of this act relating to the implementation or administration of Chapter 3318. of the
Revised Code is affected by the transfer. In all such actions and proceedings, the Commission or the Director shall be
substituted as a party upon application by the receiving entity to the court or other appropriate tribunal.

[*4] Section 4. School building assistance projects proposed to be funded pursuant to Chapter 3318. of the Re-
vised Code that were on a list approved by the State Board of Education as of January 1993, but which projects had not
yet obtained voter approval by September 17, 1996, shall be subject to all provisions of Chapter 3318. of the Revised
Code in effect prior to September 17, 1996, except that the provisions of division (B) of section 3318.05 of the Revised
Code, as that section existed after September 17, 1996, shall apply to those projects with respect to the disposition of the
half mill levy required by that section.

[*5] Section 5. SFC SCHOOL FACILITIES COMMISSION

General Revenue Fund

GRF 230-428 Lease Rental Payments $ 21,780,000 $ 36,030,000

TOTAL GRF General Revenue Fund S 21,780,000 $ 36,030,000

State Special Revenue Fund

5E3 230-644 Operating Expenses $ 2,000,000 $ 2,400,000

Total SSR State Special Revenue $ 2,000,000 $ 2,400,000
Fund Group

TOTAL ALL BUDGET FUND GROUPS $ 23,780,000 $ 38,430,000

Operating Expenses
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The foregoing appropriation item 230-644, Operating Expenses, shall be used by the Ohio School Facilities Com-
mission to carry out its responsibilities pursuant to this section and Chapter 3318. of the Revised Code.

There is hereby created in the state treasury the Ohio School Facilities Comtnission Fund (Fund 5E3). The fund
shall consist of transfers of moneys authorized by the General Assembly, grants and other revenues described in divi-
sion (D) of section 3318.31 of the Revised Code, and investment earnings of the fund. Nloneys credited to the fund may
be used by the commission for staffing and other administrative expenses, to conduct evaluations of school facilities, to
prepare building design specifications, to provide project management services, and for any other purposes deemed nec-
essary by the conmrission consistent with Chapter 3318. of the Revised Code.

Within 10 days of the effective date of this section, the Director of Budget and Management shall transfer up to $
2,000,000 by intrastate transfer voucher from the School Facilities Commission's appropriation item 230428, Lease
Rental Payments, to the Ohio School Facilities Commission Fund (Fund 5E3). In fiscal year 1999, by July 10, 1998,
the Director of Budget and Management shall transfer up to $ 2,400,000 by intrastate transfer voucher from the School
Facilities Commission s line item 230-428 Lease Rental Payments to the Ohio School Facilities Commission Fund
(Fund 5E3). Investment earrings to the School Building Assistance Fund (Fund 032) in excess of the amounts required
to meet estimated federal arbitrage rebate requirements may be transferred at the request of the Ohio School Facilities
Conmiission by the Director of Budget and Management to the Ohio School Facilities Conunission Fund (Fund 5E3).
Investment earnings to the Public School Building Fund (Fund 021) and repayments to the Public School Building Fund
(Fund 021) made pursuant to Chapter 3318. of the Revised Code may be transferred at the request of the Ohio School
Facilities Commission by the Director of Budget and Management to the Ohio School Facilities Commission Fund
(Fund 5E3).

Lease Rental Payments

After the transfers described in this section under the heading, "Operating Expenses" are made, the remaining ap-
propriation shall be used by the School Facilities Commission to meet all payments at the times required to be mz.de
during the period from July 1, 1997, to June 30, 1999, to pay bond service charges on obligations issued pursuant to
Chapter 3318. of the Revised Code.

[*6] Section 6. Debt Service Appropriations

General revenue appropriations to the School Facilities Cormnission include $ 21,780,000 in fiscal year 1998 and $
36,030,000 in fiscal year 1999 for appropriation item 230-428, Lease Rental Payments.

Of the $ 699,417,200 in fiscal year 1998 and $ 702,623,028 in fiscal year 1999 that is estimated to be t.ransferred
from the State Lottery Fund to the Lottery Profits Education Fund, up to $ 21,280,000 in fiscal year 1998 and $
31,530,000 in fiscal year 1999 shall first be transferred from the Lottery Profits Education Fund to the General Revenue
Fund for reimbursement of funds spent under appropriation item 230-428, Lease Rental Payments. These funds shall
then be transferred by the Director of Budget and Management to the School Building Program Bond Service Fund pur-
suant to section 3770.06 of the Revised Code.

[*7] Section 7. All items set forth in this section are hereby appropriated out of any moneys in the state treasury
to the credit of the School Building Program Assistance Fund (Fund 032). Revenues to the School Building Program
Assistance Fund shall consist of proceeds of obligations authorized to pay costs of capital facilities as defmed in section
3318.21 of the Revised Code.

Appropriations

SFC SCHOOLFACILITIES COMMISSION

CAP-737 School Building Program Assistance $ 300,000,000
Total School Facilities Commission $ 300,000,000

School Building Assistance

Of the foregoing appropriation item [A> CAP-737, <A] School Building Program Assistance, up to $ 200,000,000
shall be used by the Ohio School Facilities Conunission to provide funds to schools that receive conditional approval by
the Ohio School Facilities Commission pursuant to Chapter 3318. of the Revised Code.
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Up to $ 50,000,000 of that amount shall be used by the Ohio School Facilities Commission to administer the Emer-
gency School Building Repair Program, pursuant to section 3318.35 of the Revised Code.

Of the foregoing appropriation item [A> CAP-737, <A] School Building Program Assistance, notwithstanding
Chapter 3318. of the Revised Code, up to S 100,000,000 shall be used by the Ohio School Facilities Commission to
provide funds to the big eight school districts to be used for major renovations and repairs of school facilities. Funds
shall be allocated to the school districts on a per pupil basis, based on fiscal year 1997 total average daily membership
as defined in section 3317.03 of the Revised Code. To be eligible to receive these fands, each school district shall:

(1) Provide a 100 per cent match from funds that are approved by the Ohio School Facilities Conunission;

(2) Develop and submit a capital renovations plan for the use of state and local funds subject to approval by the
Ohio School Facilities Commission.

As used in this section, "big eight school district" means a school district that for fiscal year 1997 had a percentage
of children residing in the district and receiving Aid to Dependent Children greater than tliitty per cent, as reported pur-
suant to section 3317.10 of the Revised Code, and had an average daily membership greater than twelve thousand, as
reported pursuant to division (A) of section 3317.03 of the Revised Code.

[*8] Section 8. The Treasurer of State is hereby authorized to issue and sell, in accordance with the provisions of
Section 2i of Article VIII, Ohio Constitution, and section 3318.26 of the Revised Code, original obligations in an aggre-
gate principal amount not to exceed $ 300,000,000 in addition to the original issuance of obligations heretofore author-
ized by prior acts of the General Assembly. These authorized obligations shall be issued to provide funds appropriated
in this act for the School Building Program Assistance Fund for the Ohio School Facilities Commission to distribute
pursuant to Chapter 3318. of the Revised Code, the owners or holders of which shall have no right to have excises or
taxes levied by the General Assembly for the payment of principal or interest thereon.

[*9] Section 9. Except as otherwise specifically provided in this act, the codified and uncodified sections of law
contained in this act, and the items of law of which the codified and uncodified sections of law contained in this act are
composed, are not subject to the referendum. Therefore, under Ohio Constitution, Article II, Section ld and section
1.471 of the Revised Code, the codified and uncodified sections of law contained in this act, and the items of law of
which the codified and uncodified sections of law contained in this act are composed, except as otherwise specifically
provided in this act, go into immediate effect when this act becomes law.

[*10] Section 10. Section 4115.04 of the Revised Code, as amended within the purview of Sections 1 and 2 of
this act, is subject to the referendum. Therefore, under Ohio Constitution, Article II, Section lc and section 1.471 of the
Revised Code, this section takes effect on the ninety-first day after this act is filed with the Secretary of State. If, how-
ever, a referendum petition is filed against this section, the section, unless rejected at the referendum, takes effect at the
earliest time permitted by law.

[* 11 ] Section 11. Section 4115.04 of the Revised Code is presented in this act-as a composite of the section as
amended by both Sub. H. B. 167 and Am Sub. S.B. 162 of the 121st General Assembly, with the new language of nei-
ther of the acts shown in capital letters. This is in recognition of the principle stated in division (B) of section 1.52 of
the Revised Code that such amendments are to be harmonized where not substantively irreconcffable and constitutes a
legislative fmding that such is the resulting version in effect prior to the effective date of this act.

[*12] Section 12. The Ohio School Facilities Commission shall establish specifications for plans and materials for
classroom facilities to be constructed under Chapter 3318. of the Revised Code, as required by section 3318.091 of the
Revised Code, not later than October 31, 1997.

[*13] Section 13. During the five-year period that begins on the effective date of this section, the Legislative
Budget Office of the Legislative Service Commission shall monitor and study the effects of the prevailing wage exemp-
tion created by the amendment in Section 1 of this act to section 4115.04 of the Revised Code. In the study, the Legis-
lative Budget Office shall evaluate the following:

(A) The amount of money saved by school districts and educational service centers due to the exemption;

(B) The impact of the exemption on the quality of public school building construction in this state;

(C) The impact of the exemption on the wages of construction enxployees working on the construction of public
school buildings in this state;
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(D) Other subjects as determined by the Legislative Budget Office.

Not later than five years after the effective date of this section, the Legislative Budget Office shall submit a report
on its study to the Speaker and Minority Leader of the House of Representatives and the President and Minority Leader
of the Senate.
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Section One

Introduction and Overview

Senate Bill 102 of the 122nd General Assembly created the Ohio School
Facilities Commission, transferred responsibility for the Classroom Facilities
Assistance program from the State Board of Education to the Commission, and
exempted construction undertaken by school districts from Ohio's prevailing wage
laws. Section 13 of Senate Bill 102 states that:

During the five-year period that begins on the effective date
of this section, the Legislative Budget Office of the
Legislative Service Commission shall monitor and study
the effects of the prevailing wage exemption created by the
amendment in Section I of this act to section 4114.04 of
the Revised Code. In the study, the Legislative Budget
Office shall evaluate the following:

(A) The amount of money saved by school districts and
educational service centers due to the exemption;

(B) The impact of the exemption on the quality of public
schoot building construction in this state;

(C) The impact of the exemption on the wages of
construction employees working on the construction of
public school buildings in this state;

(D) Other subjects as determined by the Legislative
Budget Office.

Not later than five years after the effective date of this
section, the Legislative Budget Office shall submit a report
on its study to the Speaker and Minority Leader of the
House of Representatives and the President and Minority
Leader of the Senate.

The Legislative Service Commission (LSC) found indications of $487.9
million in aggregate school construction savings during the post-exemption period,
an overall savings of 10.7 percent. Estimated savings on new construction
projects was $24.6 million (1.2 percent). Estimated savings on school building
additions was $408.0 million (19.9 percent). Estimated savings on school building
alterations was $55.2 million (10.7 percent). Estimated savings in urban counties
totaled $310.5 million while savings in rural counties totaled $177.4 million.
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While it may be reasonable to conclude that these savings are at least partially
attributable to the prevailing wage exemption, the extent to which this is the case
cannot confidently be stated.

LSC found indications that the exemption had little impact on the quality of
public school building construction. Measuring quality is difficult due to the
subjective nature of quality and the length of time it may take for quality
differences to appear. Using one measure of quality, the satisfaction of users'
needs, LSC surveyed school districts to determine the extent to which they were
satisfied with the quality of public school building construction. The surveys
indicate that the users of the buildings are generally satisfied with the buildings
and provided no evidence that the exemption decreased the quality of school
construction.

LSC found indications that the exemption had little impact on the wages of
construction employees working on the construction of public school buildings.
The search for an impact was complicated by a number of factors: (1) school
construction accounts for a small percentage of construction activity, (2) most
workers do not specialize in one category of project, such as school construction,
but specialize in a craft or activity and move between types of projects that include
that activity, and (3) demand for construction workers, particularly for school
construction, has been high for most of the time since the exemption went into
effect.

The remainder of the report is organized as follows. Section Two provides
background information. Section Three covers the evaluation of the amount of
money saved by school districts and educational service centers due to the
exemption. Section Four covers the evaluation of the impact of the exemption on
the quality of public school building construction. Section Five covers the
evaluation of the impact of the exemption on the wages of construction employees
working on the construction of public school buildings. Section Six summarizes
the frndings and discusses the limitations of the findings.

Legis(ative Service Conmissioie -^- Resem-ch Report



Section Two

Background Information

The nation's first prevailing wage law was passed in Kansas in 1891. The
federal prevailing wage law, the Davis-Bacon Act, was passed in 1931, the same
year in which Ohio's prevailing wage law was enacted. These laws, and similar
ones in other states, require that workers on government sponsored construction
projects be paid "prevailing wages."

In Ohio, prevailing wages are based on collective bargaining agreements.
Prevailing wages are union wages. If there is no collective bargaining agreement
in the immediate locality in which construction is taking place, then the prevailing
rates of wages in the nearest locality in which a collective bargaining agreement is
in effect is used. In addition to wages being set by union collective bargaining
agreements, contractors are subject to work rules (such as apprentice to skilled
worker ratio) contained in the collective bargaining agreement used to detennine
the prevailing wage.

The stated intent of prevailing wage laws is to protect local wage rates in
the construction industry. Many historians have argued that during the Great
Depression, these wages needed protection from itinerant contractors using lower
wage labor and from the monopsony (single buyer) power of governments. The
continued need for these laws is subject to great debate.

Arguments For PrevailinQ Watres

Prevailing waZe laws protect both the wages and jobs of local workers by
preventing "waQe dumping" by outside contractors. This was the original stated
purpose of Davis-Bacon. Congressman Robert J. Bacon of New York, during
House debate, referred to "certain itinerant, irresponsible contractors, with
itinerant, cheap, bootleg labor."' It was argued these contractors, and their
workers, were successfully bidding on projects and denying local contractors and
workers the opportunity to compete for projects. Thieblot, in his book on
prevailing wage laws, writes that prevailing wage laws had the purpose of
"protecting local wage scales from the consequences of competitive pressures on
contractors to submit the low bid" and that this was a valid concern because

` U.S. Department of Labor, Division of Wage Detenninations, Office of the Solicitor, The
Legislative History of the Davis-Bacon Act, p.1 quoted in John P. Gould and George
Bittlingmayer, The Economics of the Davis-Bacon Act: An Analysis of Prevailing Wage Laws,
American Enterprise Institute for Public Policy Research, Washington D.C., 1980.
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workers were willing to accept "almost any wage, thus driving down the already
meager pay rates."z

Prevailing wage laws reduce total construction costs by encouragin,2 the
use of more qualified and productive (presumably union) workers. To the extent
that worker skill is correlated with the wage the worker receives, lower wages will
result in the use of less skilled workers. Less skilled workers may result in a lower
quality product. Additionally, the cost of production may actually be greater
because the less skilled workers may take longer to complete the job.

Union workers may be more expensive on a per-hour basis, but their
greater productivity may result in a lower total cost. The higher wage mandated
by a prevailing wage requirement induces contractors to hire only the best
workers. Higher wages result in a superior work force. This superior work force
is able to complete projects more quickly, resulting in a lower labor cost.

A 1979 study by Allen found that union workers were more productive than
non-union workers and that their productivity advantage may be as great as 45
percenf' The same study estimated that union wages were 43 percent higher than
non-union wages. The productivity differential offsets the wage differential,
according to this study, so using union labor resulted in lower cost.

PrevailinZ wage laws assure quality construction and reduce delays and
overruns. This argument is also based on the assumption that union workers are
more skilled and productive. Because of their greater skill, union workers are not
only able to complete projects in less time, but they also require less supervision,
and perform work of higher quality. If lower wages are paid and less skilled
workers are used, the result will be "low quality, flawed work, and unnecessary
accidents."4 Prevailing wage proponents also maintain that the higher quality
workmanship also results in lower future maintenance and repair costs. Paying
lower wages and using less skilled labor may result in "inferior construction
requiring more repairs, revisions, and lengthy delays."5 A study in Utah after the

'Annand Thieblot, Jr., Prevailing Wage Legislation, University of Pennsylvania Press,
Philadelphia, 1986, p. 28.

' Stephen G. Allen, "Unionized Construction Workers Are More Productive," Quarterly.Zournal
of Economics, May 1984, p. 11.

4 "Prevailing Wage Laws," Position Paper, The Mechanical Electrical Sheet Ivletal Alliance,
March 1995.

' Ibid.
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repeal of its prevailing wage law found that "prevailing wage laws save taxpayers
money by providing quality and efficiency for the construction dollar.'b

Prevailing waoe laws help nucintain local tax bases. As the workers are

paid and spend their higher wages, the amount of local taxes paid is larger than it
would have been in the absence of the payment of prevailing wages. The "Utah
study" claims that the state of Utah suffered millions of dollars in lost tax revenues
when it repealed its prevailing wage law.' That is, prevailing wage laws may help
a locality's budget by increasing tax revenues and holding down costs.

PrevailinQ waze laws provide stability in the construction industry.
Reducing wage-based competition may help maintain a degree of stability.
Prevailing wage laws "take wage competition out of the contract bidding process"
so that "competition is focused on management, quality, timeliness, and
productivity." Because of prevailing wage laws the bidding process presumably
accentuates "contractor efficiency, worker skill, and proj ect quality." g

The 1995 "Utah study" presented the following scenario of events
following the 1981 repeal of Utah's prevailing wage law. Larger and more
experienced union contractors saw their competitive edge reduced. The number of
union contractors and the number of union construction workers decreased. As
union strength decreased, non-union contractors appeared and began to compete
for govemment contracts. These new non-union firms were smaller, weaker, and
less experienced than the union firms they replaced. Competition in the
construction industry increased, resulting in an "overheated bidding process."
Because of the intensity of the competition, wages were driven down to below
market levels 9

Prevailing wage laws also have been viewed as a way to promote stability
in the construction industry by supporting union training programs. The study by
Phillips, et. al., concluded "the repeal of prevailing wage laws had the effect of
reducing training and retraining as well as directly hindering the formation of a
skilled labor force.i10 Dr. Bernard Anderson, Assistant Secretary of Labor for
Employment Standards Administration, stated in Senate testimony that "without

6 Peter Phillips, Garth Mangum, Nortn Waitz nan, and Anne Yeagle, "Losing Ground: Lessons
from the Repeal ofNine Little Davis-Bacon'Acts, " University of Utah, February 1995.

' Ibid.

8 The Mechanical Electrical Sheet Metal Alliance, op. cit.

9 Phillips, Mangunz, Waitzrnan, and Yeagle, op. cit.

10 Ibid.
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the prevailing wage statutes, it may be significantly more difficult to maintain a
sufficient pool of skilled construction workers.""

Arguments Against Prevailinz Wages

Prevailintv wake laws increase project costs. Fraundorf, Farrell, and
Mason, in their study of the effect of the Davis-Bacon Act on construction costs in
rural areas, concluded that "a project subject to the Act would cost on average
26.1% more than the same project not subject to the Act."0z Analyses in Florida,
Iowa, Kentucky, Louisiana, Maryland, Minnesota, and New Hampshire, done in
conjunction with the repeal or attempted repeal of the prevailing wage laws of
those states, estimated that repeal would result in average expected construction
savings of 9.4 percent.13 The General Accounting Office found that the Davis-
Bacon Act increased construction costs by 3.4 percent.14

Prevailirip wage laws impose unnecessary regulatory burdens and /zeavy
paperwork requirements. Fraundorf, Farrell, and Mason note that a prevailing
wage law may "raise costs through its effect on how workers are utilized.""
Prevailing wage laws will be especially troublesome for "non-union construction
companies which do not follow traditional union craft lines in assigning work.i16
These requirements ma.y force contractors to either pay a high wage to an
unskilled worker or pay a high wage to a skilled worker for menial work. Some
contractors may not bid on a project subject to prevailing wage requirements
because winning the contract would disrupt their normal practices and wage
scales. Fraundorf, Farrell, and Mason note that "some contractors think that
disruption and loss in morale result from raising wages for one project only.
Consequently, they may not bid on public construction projects to which the

" Dr. Bernard E. Anderson, Department of Labor, Employ nent Standards Administration,
Testimony before the Labor and Human Resources Committee, U.S. Senate, February 15, 1995,
referenced in The Mechanical Electrical Sheet Metal Alliance, op. cit.

" Martha Norby Fraundorf, John P. Farrell, and Robert Mason, "The Effects ofthe Davis-Bacon
Act on Construction Costs in Rural Areas," Tlse Review of Econoniics and Statistics, 66 (Feb.
1983), pp. 142-146.

'3 104th Congress, 1st Session, Senate Committee on Labor and Human Resources, Report 104-
80, "Repeal ofthe Davis-Bacon Act, "footnote 30, p. 7.

f' Ibid., p. 7.

"Fraundo f Farrell, and Mason, op. cit., p. 6.

16lbid., p. 6.
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prevailing wage laws apply.07 The decreased competition in bidding may result
in higher construction costs.

Prevailing wage laws also may create additional administrative work for
contractors. Contractors must create and file statements of compliance and payroll
reports. General contractors must make sure that their subcontractors comply with
prevailing wage requirements. According to testimony of contractors and their
responses to surveys, the cost of this additional administrative work is significant.
Some have maintained that the costs are significant enough to keep them from
bidding on projects subject to prevailing wage requirements.

Prevailinp wage laws reduce conznetition. Goldfarb and Metzger note that
many arguments in support of prevailing wage laws "begin with the implicit or
explicit premise that union construction workers need job protection."'$ By
requiring that contractors pay higher (usually union) wages and follow union work
rules, union contractors are given an advantage in project bidding. As mentioned
above, non-union contractors may choose to not bid on a project that is subject to
prevailing wage requirements, reducing competition for union contractors.

Prevailing wage laws discriminate against minority and small
contractors. By requiring the payment of higher wages than they normally pay,
minority and small contractors may be discouraged from bidding on contracts.
Any additional administrative costs that prevailing wage requirements may place
on winning contractors may also act to keep smaller contractors from bidding on
projects. Larger contractors may be able to more easily absorb the higher
administrative costs than a smaller contractor.

Although supporters of prevailing wage laws state that union training and
apprenticeship programs help minorities, a 1995 federal report on S. 141, a bill to
repeal the Davis-Bacon Act, concluded that prevailing wage laws may reduce
training opportunities and entry-level jobs. These laws reduce incentives to hire
lower skilled workers. The requirement that contractors pay the union wage scale
"creates a disincentive to hire entry-level workers and train them on the-job.i19

Prevailing wage laws hurt rural contractors and workers. Although
prevailing wage laws were intended to protect local contractors from outside

" Ibid., p. 18.

fg Robert S. Goldfarb and Michael Metzger, "Do Davis-Bacon Minimum Wages Raise Product
Quality?".lournal ofLaborResearch, Swnnaer1988, p. 265.

" 104th Congress, 1st Session, Senate Committee on Labor and Human Resources, Report 104-
80, op. cit., p. 9.
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competition, this is sometimes not the result, especially in rural areas. As wage
rates are "imported" into a locality, contractors and workers may follow.'0 The
report on S. 141 concludes that prevailing wage laws make it more likely that
outside contractors will be successful in bidding?' A GAO report was quoted,
"the increased costs [due to Davis-Bacon] may have had the most adverse effect
on local contractors and their workers--those the act was to protect--by promoting
the use of nonlocal contractors on Federal projects. We [the GAO] found that
nonlocal contractors worked on the majority of these projects, indicating that the
higher rates may have discouraged local contractors from bidding."22 The GAO
report found that local contractors often would not bid on projects because they
did not want to disrupt their wage structures and worker classification practices.
Similarly, Fraundorf, Farrell, and Mason found that, "There appears to be some
validity to the charge that the way the Davis-Bacon Act as now administered puts
local contractors at a disadvantage instead of insuring local firms and residents
their share of jobs as the law apparently intended."Z'

Prevailing waZe laws do not guarantee guality. Goldfarb and Metzger
note that supporters of prevailing wage requirements use an improvement in
quality as a counter to any increase in costs. However, "government financed
construction is, in fact, subject to a great many standards and strictures. The
argument that Davis-Bacon ought to be supported as a quality-raising device starts
from the assumption that these standards are not completely successful (or could
not at low cost be made completely successful) in achieving desired quality
levels."Z' The authors stated that "the 'construction quality' argument for the
Davis-Bacon Act is seriously flawed, since quality may in fact fall because of
Davis-Bacon coverage."25 Product quality may fall even though contractors use
higher quality labor because they may, in an effort to offset higher wage costs,
also use fewer units of this higher quality labor or substitute materials of lower
quality. They conclude their paper by declaring that "any argument in favor of

" 0 Wage importing occurs when the wage scales or collective bargaining agreements of one
locality are applied to another. This frequently happens in rural areas.

21 104th Congress. 1st Session, Senate Committee on Labor and Human Resources, Report 104-
80, op, cit., p. 6.

1z US. General Accounting Offzce, "The Davis-Bacon Act Should Be Repealecl, " HRD79-18, April
27, 1979.

23 Fraundorf, Farrell, andMason, op. cit., pp. 17-18.

" Goldfarb and Metzger, op. cit., footnote 10, p. 272.

Z' Ibid, p. 265.
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Davis-Bacon as a quality-assuring device should be treated with considerable
skepticism. "26 The Kentucky Legislative Research Commission notes that

There was substantial evidence that prevailing wage laws
do increase the initial costs of construction. It is unclear,
however, whether the requirements result in higher quality
construction. To the extent that quality is increased,
prevailing wages are an inefficient method to increase
quality. The wage requirement results in contractors
paying higher wages with no guarantee that the additional
wages would result in quality improvements.z7

Prevailing waffe laws do not increase local tax bases. While it is true that

increases in income within a jurisdiction (local, state, or national) generally lead to
increases in tax revenues, it is also generally the case that the higher wages on
government sponsored projects are being paid out of existing tax revenues.zS
Opponents of prevailing wage laws argue that spending more of the jurisdiction's
tax revenues for construction in order to maintain tax revenues may be viewed as a
misallocation of revenue. This argument maintains that if the same product can be
purchased for a lower cost, then spending more for that product is wasteful. The
savings could be spent elsewhere and this spending would help maintain the
jurisdiction's tax base. Prevailing wage opponents, for example, propose returning
any government savings to the taxpayers to spend as they choose. This spending
would also maintain the local tax base. The report on S. 141 concludes that the
"goal of boosting local demand cannot justify paying artificially high Federal
construction costs. "z9

Cost Studies

Thieblot (1975) took advantage of a one-month suspension of the Davis-
Bacon Act in 1971 to study the potential costs of prevailing wage requirements'0

26 Ibid., p. 272.

"Kentucky Legislative Research Commission, 'An Analysis ofKentucky's Prevailing Wage Laws
and Procedures, " (Dec. 2001), p. ix.

z87n rural areas, spending nsay actually be done in other localities where the workers live. This
is especially true tfvvorkers are "imported"ftom outside the locality. Any taxes will be collected
by the locality in which the workers live and spend. The locality paying for the project may
therefore "export" benefits to another locality.

29 104th Congress, 1st Session, Senate Committee on Labor and Human Resources, Report 104-
80, op. cit., p. 16.

30 Arnzand J. Thieblot, The Davis-Bacon Act, Labor Relations and Public Policy Series, Report

No. 10. Philadelphia: University of Pennsylvania Press 1975.
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Projects that were bid but not awarded were bid again without the prevailing wage
requirement. Thieblot compared the bids with prevailing wages to the bids
without prevailing wages and found that Davis-Bacon increased costs by less than
one percent. Gould and Bittlingmayer (1980) re-evaluated Thieblot's analysis and
adjusted the estimates to account for inflation and new information available to
bidders'i They found that Davis-Bacon increased costs by four to seven percent.

Other studies of the effect of prevailing wage laws on construction costs
use regression analysis. Regression analysis estimates the relationship between
one variable (the dependent variable) and one or more other variables (the
independent or explanatory variables). The technique allows an analyst to
estimate the effect that one independent variable has on the dependent variable
while controlling for the effect of the other independent variables. Regression
analysis is a powerful and useful technique, but its power and usefulness depends
on assumptions made by the analyst employing the technique, whether these
assumptions are satisfied, and the variables included in the analysis.

Construction costs are a function of many factors. The presence or absence
of prevailing wage laws is just one of many factors that will influence the cost of a
project. Many of the factors influencing cost are project specific. Projects differ
in size and location. Projects of the same size may differ in specifications.
Similar projects built at different times may face shortages or surpluses of labor or
materials due to the state of the economy. Analysis of construction costs should
take into account as many of the factors that influence construction costs as
possible. Omitting relevant variables from a regression may statistically bias the
estimates of the coefficients of the included variables. The bias may be positive or
negative depending on the relationships between the included variables and the
omitted variables. The papers described below and the LSC analysis described in
the next chapter all suffer from omitted variables. VJhen variables are not
included in regression analysis it is usually because the data needed to include
them are not available.

Fraundorf, Farrell, and Mason (1983) used regression analysis to estimate
the effect of Davis-Bacon on construction costs in rural areas.32 The analysis
compared public construction costs to private construction costs and included
variables that influence costs. The authors found that Davis-Bacon increased costs

3' John P. Gould and George Bittlingnzayer, The Economics of the Davis-Bacon Act: An Analysis
of Prevailing Wage Laws, American Enterprise Institute for Public Policy Research, Washington
D.C., 1980.

" Martha Norby Fraundorf, John. P. Farrell, and Robert Mason, "The E'jfects of the Davis-
Bacon Act on Construction Costs in Rural Areas," The Review ofEconon¢ics and Statistics, 66
(Feb. 1983), pp. 192-146.
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by 26 percent. However, although the analysis included variables that influence
costs, the authors noted that public projects and private projects are often held to
different standards. Any higher standards set for public projects may increase the
cost of public projects with or without a requirement to pay prevailing wages. To
the extent that this may have happened, the study's estimated impact of Davis-
Bacon would have been biased upward.

Prus (1996) used regression analysis and data from F.W. Dodge to estimate
the effect of prevailing wage laws on construction costs.'''' '' The analysis
included various types of public and private construction projects from 1990
through 1994. The analysis included the following variables that affect cost:
project size, structure type, material type, number of stories, project type (new,
alteration, addition), and the state in which the project was located. The author
found that prevailing wage laws increase construction costs by five percent, but
that the increase was not statistically significant."

Prus (1999) used regression analysis and data from F.W. Dodge to estimate
the effect of prevailing wage laws on new school construction costs in Delaware,
Maryland, North Carolina, Virginia, and West Virginia.'6 The analysis included
the following variables that affect cost: project size, school type, material type,
number of stories, and the state in which the project was located. The author
found that prevailing wage laws increased school construction costs by 3.8
percent, but that the increase was not statistically significant.

Phillips (1999) used regression analysis and national data from F.W. Dodge
to estimate the effect of prevailing wage laws on school construction projects (new
construction, additions, and alterations)." The analysis included the following
variables that affect cost: project size, type of school, material type, number of

" Mark J Prus, "The Effect of State Prevailing Wage Laws on Total Construction Costs, " (Jan.
1996).

"F.W Dodge, a part of the McGraw-Hill Construction Information Group, is a provider of
project news, plans, specifications, and analysis services for construction professionals in the

United States and Canada.

" Statistical significance is concerned with the probability that a result would have occurred by

chance if the assun¢ptions are true. Results with low probabilities (usually less than five percent)

are said to be statistically significant.

"Mark J. Prus, "Prevailing Wage Laws and School Construction Costs: An Analysis of Public
School Construction in Maryland and the Mid Atlantic States, " (Ian. 1999).

" Peter Phillips, "Kentucky's Prevailing Wage Law: Its Histo y, Purpose, and Effect" (Oct.

1999).
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stories, project type (new, alteration, addition), unemployment rate, season, and
the state in which the project was located. Although Phillips found that prevailing
wage laws increase costs by 2.4 percent, the increase was not statistically
significant.

Bilginsoy and Phillips (2000) used regression analysis to estimate the effect
of prevailing wage laws on school construction costs in British Columbia.'8 The
analysis included the following variables that affect cost: school type, number of
bidders, contractor size, district location, stage of construction cycle, and time.
The authors found that prevailing wage laws did not have a statistically significant
effect on construction costs.

Phillips (2001) used regression analysis and data from F_W. Dodge to
estimate the effects of prevailing wage laws on the cost of new school construction
in Ohio, Michigan, and Kentucky.'9 The analysis included the following variables
that affect cost: project size, location (urban/rural), season, and whether the
project included a swimming pool. Phillips found that costs were increased by
less than one percent, but that the increase was not statistically significant.

The savings estimates found in the papers reviewed are presented in Table
1. Although the studies indicate savings from the removal of prevailing wage
requirements, none of the estimated savings meet the standards of statistical
significance_ The estimated savings are considerably lower than the 20 to 30
percent savings that some opponents of prevailing wage laws have claimed. The
studies may be providing some evidence in support of the claim that higher wages
encourage the use of more productive workers that may at least partially offset the
direct effect of higher wages on cost.

Table 1: Estimated Savings

Author(s) I Year I Savings

Thieblot 1975 0.6 percent
Gould and Bittlingmayer 1980 4 to 7 percent

Prus 1996 5.1 percent
Prus 1999 3.8 percent

Phillips 1999 2.4 percent

Phillips 2001 0.7 percent

38 Cihan Bilginsoy and Peter Phillips, "Prevailing Wage Regulations and School Construction
Costs: Evidence frotn British Columbia," Journal ofEducation Finance, 24 (Winter 2000), pp.

415-432.

39 Peter Phillips, "A Comparison ofPublic School Construction Costs in Three Midwestern States
that Have Changed Their Prevailing Wage Laws in the 1990s: Kentucky, Ohio, and Michigan, "
(Feb. 2001).
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The Kentucky Legislative Research Commission's analysis of Kentucky's
prevailing wage laws includes an excellent sum.mary of the difficulty of estimating
the effect of prevailing wage laws on construction costs.

Etnpirical estimates of the effects vary greatly, due largely
to the difficulty in separating the effects of prevailing wage
laws from other factors that affect construction costs.
Ideally, to measure any cost effect from prevailing wage
laws, it is necessary to compare the costs of projects under
the prevailing wage law to the costs of the same exact
projects in the absence of a prevailing wage law.
Unfortunately, it is not possible to see what construction
costs would be in the total absence of prevailing wage law.
Therefore, several alternative methods have been
developed over the years in an attempt to estimate the
effects. Some studies compare construction costs in
prevailing wage states to construction costs in non-
prevailing wage states. Others compare the Davis-Bacon
wages to other, more representative, measures of wages.
These methods are discussed in a number of studies. There
is little agreement between the studies as to whether
prevailing wage laws increase costs, because a
commonality in all of them is that there is always some
technical issue that could substantially affect the results.40

40 KentuckyLRCReport, pp. 45-46
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Section Three

Impact on Construction Costs

Senate Bill 102 of Ohio's 122nd General Assembly required an evaluation
of the impact of the prevailing wage exemption on the amount of money saved by
school districts and educational service centers. Testimony on and discussion of
Senate Bill 102 indicated that the expected primary source of any potential savings
would be reduced construction costs.

Proponents of prevailing wage laws maintain that these laws reduce total
construction costs by encouraging the use of more qualified and productive
(usually union) workers. Their reasoning is that these workers may be more
expensive on a per-hour basis, but their greater productivity results in a lower total
cost. Prevailing wage laws may induce contractors to hire only the best workers,
potentially resulting in a superior work force that is able to complete projects more
quickly and, possibly, at a lower labor cost. Even if initial construction costs were
greater, prevailing wage proponents argue that the long-term costs would be lower
due to the superior quality of construction.

Opponents of prevailing wage laws argue that these laws increase project
costs by constraining the choices available to contractors and ultimately to the
payer. Opponents also believe cost is increased by changing how workers are
utilized. In addition, they believe cost may be increased by the effect the laws
may have on labor distribution. For instance, non-union contractors may be faced
with the choice of paying a high wage to an unskilled worker or paying a high
wage to a skilled worker for menial work. Additionally, some contractors may
choose to not bid on projects which could reduce competition and result in higher
construction costs. Additional paper work may also add to the overall cost of a
project.

Contractor Surveys

During testimony on Senate Bill 102, claims about the effect of the
exemption on construction costs ranged from a possible 60 percent savings to
unspecified increases in costs. Opponents of prevailing wage laws claimed
significant savings would result from the exemption. Supporters of prevailing
wage laws claimed low savings, no savings, or even increased costs. Supporters
also claimed that if savings did result, they would prove to be short term because
they would be offset by long term maintenance and repair costs that would result
from the presumed lower quality of construction.
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LSC conducted an exploratory survey to obtain initial estimates of the
effect of the exemption on construction costs. Every school district in the state
was contacted and asked to have every cdntractor that bid on a project fill out a
simple survey. Contractors were asked to provide the following information:
school district name, project name, company name, trades involved with the
project, bid price, and bid price had the project been bid with prevailing wages.
The last piece of information was key to the survey. For union companies,
providing the information was not a problem, both prices were the same.
However, non-union companies were asked to assume that they were still subject
to prevailing wage requirements and then recalculate their bids. The responses
were their estimates of what would happen in a hypothetical situation.

The hypothetical bids must be used with caution- Non-union companies
may have had an incentive to overstate the prevailing wage price in order to show
greater savings. The hypothetical bids could also be in error if they did not take
into account any behavioral changes in response to having to pay the prevailing
wages. If having to pay the prevailing wages would induce a contractor to use a
different combination of workers and hours, but the contractor simply substituted
higher wages into the bid estimation equation in calculating the hypothetical bid,
then the hypothetical bid could be too high or too low. Additionally, contractors
may have bid differently due to factors such as the expected number and kind of
bidders. It is possible that a responding firm would not have bid at all under
prevailing wage requirements, but did in the absence of the requirements.

LSC hoped to receive responses from every contractor, both union and non-
union, that bid on every school project. The responses from union companies
could be used as a"check° on the prevailing wage based estimates of the non-
union contractors. However, many school districts and companies instead chose
to not participate in our exploratory survey. Despite the lack of participation, the
received responses were analyzed. The results of the exploratory surveys were
never intended to be interpreted as conclusive estimates of the effect of the
exemption on construction costs, but rather to narrow the range of the possible
savings that may result from the exemption.

Additionally, LSC hoped to use the exploratory survey to obtain data to
confirm or contradict the results of the serendipitous "experiment" that occurred
when the Westlake City School District required that contractors submit two bids:
one subject to prevailing wage requirements and one exempt from prevailing wage
requirements. Information for this one district provided an example of the bidding
outcomes both under and exempt from prevailing wage requirements and the
savings (at least at the time of bidding) that resulted from the exemption. This
information is presented and discussed in the appendix, Case Study: Westlake

City School District.
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In spite of the overall lack of sufficient responses to enhance validity, the
difference between the bid price and the estimate of the bid price had the project
been bid with prevailing wages was calculated for each respondent to provide an
estimate of the savings resulting from the exemption of school districts from the
state's prevailing wage laws. Each calculated difference is an estimate of the
savings in a particular trade on a particular project for a particular contractor. The
difference was then expressed as a percentage of the estimated prevailing wage
bid. This percentage estimates the percentage savings resulting from the
exemption of school districts from the state's prevailing wage laws. For most
uni.on contractors both the estimated savings and the percentage savings were zero.
If, even in the absence of a prevailing wage requirement, a union contractor wins a
bid, then the prevailing wage exemption results in no reported savings to the
school district. However, if the lack of a pievailing wage requirement resulted in
lower bids from union contractors because of increased competition, then the
exemption produced savings that the surveys could not determine.

The exploratory surveys were processed in three rounds. The first two
rounds were processed for two interim reports (September 1998 and January 2000)
and the third round was processed for this final report. The results are
summarized in Tables 2 and 3. N is the number of responses. The estimated
percentage savings reported are weighted averages calculated using the prevailing
wage bids as weights.41

Table 2: Estimated Savings Based on Contractor Surveys
(all responses)

Statewide
iJr^
Rural 1
^ppalacht
Non-Appalachian

^lectucal a ^ .
Genera

N^35J

Plumbing, etc.

Other

Round I
N Savings

379 6.12%

Round 2

N Savings

203 5.09%

Round 3
N Savings

192 9.04%

Combined
N Savings

774 7.24"/0

" The weighted average took into account the size of the project when calculating the average,
rather- than treating each project equally.
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Table 3: Estimated Savings Based on Coretractor Surveys
(responses reporting savings)

Round I

N Savings

Statewide 241
iJ^rban 129
Rural 112
^ppalabhraii ,4
Non Appalachian 207

44
General 28
lvlaasonry = _ 13
Plumbing, etc. 29
Roofing , . 53'
Other 74

10.20%

12.48%

9 78%
1
8.72%

i12 20^oi;
11.23%

.;1.3 53%;,_
9.13%

Round 2 Round 3

Savings
10.51%

U8°h
0.71 %

9.87%
0; 94°l0 '
8.08%
4:99°!a '

5.62%
^009

35 8.35%

N Savings
155 10.85%
17^ J1;
42 9.92%
6 9.29°l°

149 10.95%
-65 13:,16%
14 8.67%

17 10.79%
16 13:9310 ..
43 10.01%

Combined
N Savings

479 10.58%

185 10.73%
?l'8 12_90%0

431 1041%
12:35%

52

152

8.67%
53

10-77%
135'2%0
9.48%

The estimates presented in Tables 2 and 3 should be used with caution for a
number of reasons. Participation in the surveys was voluntary and the responses
received may not be representative of school construction in Ohio.42 As
previously discussed, the accuracy of the key piece of information, what the bid
price would have been if the contract had been bid under prevailing wage
requirements, may be questionable. A contractor may have provided, either
intentionally or accidentally, inaccurate information. Additionally, the
information is for bids, not final project costs. The information includes bids that
may not have been accepted.

The estimates in Table 2, based on all responses, are the better estimates of
possible overall average savings. The estimates in Table 3 may be taken as an
upper limit on possible overall average savings. The surveys indicate that the
savings, if any, resulting from the exemption of school construction from Ohio's
prevailing wage requirements are likely to be less than the amounts mentioned in
testimony during hearings on Senate Bill 102. Instead of 30, 40, or even 60
percent savings, the contractor surveys indicate a range of savings between five
and ten percent. Of course, an individual project may have a larger or smaller
level of savings and specific school districts may benefit more or less.

'z The estinsates were affected by the rnix of responses. Union contractors accounted for 38.1
percent ofall the responses received. The union share of responses was 36.4 percent in the fir•st
round processed, 59.1 percent in the second rourul, and 19.3 percent in the third round. The mix
of responses rnay have been influenced by efforts of both supporters and opponents ofprevailing
wage laws to encourage the submission of the survey forrns.
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Responses were grouped according to whether the district is located in an
urban or rural county. The rural counties include all counties that are not in a
metropolitan statistical area (MSA) plus the following counties that are in a MSA
but are more rural in nature: Ashtabula, Auglaize, Brown, Carroll, Columbiana,
Fulton, Jefferson, Lawrence, and Washington. Under this criterion, 30 counties
were classified as urban.4' Estimated savings were slightly higher in rural counties
than in urban counties. This is consistent with other studies of prevailing wage
that found greater savings in rural areas than in urban areas. One reason for this is
that under prevailing wage laws, wages from urban areas are often "imported" into
rural areas. Urban wages tend to be higher than rural wages, so when the
prevailing wage requirement is removed, lower rural wages may be used, resulting
in savings. Some school districts commented on being able to use lower wage
local labor since they no longer had to require the payment of prevailing wages.
The estimated savings difference has gotten smaller over time. This may be due to
the mix of responses or due to changes in the overall economy. A second
grouping of counties into Appalachian and non-Appalachian yielded no consistent
pattern of savings differences 44 Again, this may be due to the mix of responses
received or changes in the overall economy. Even within the groupings, an
individual project may have a larger or smaller level of savings and specific school
districts may benefit more or less.

Conclusions: Possible savings due to the exemption of school construction
from Ohio's prevailing wage law are likely to be less than the levels mentioned
during testimony on Senate Bill 102. The contractor surveys, which are
suggestive but not conclusive, indicate that average savings are more likely to
range between frve and ten percent instead of between 30 and 60 percent. Not all
districts will experience savings. A district may have chosen to continue to
require the payment of prevailing wages. A project may be in an area where the
labor market has essentially equalized union and non-union wages. Even where
there are savings, districts cannot all expect to achieve the average rate of savings.
Some districts will enjoy greater than average savings and others will experience
below average rates of savings.

'3 The counties classified as "urban" are: Allen, Belmont, Butler, Clark, Clermont, Crawford,
Cuyahoga, Delaware, Fairfeld, Franklin, Geauga, Greene, Hamilton, Lake, Licking, Lorain,
Lucas, Madison, Mahoning, Medina, Miami, Montgonae y, Pickaway, Portage, Richland, Stark,

Summit, Trurnbull, Warren, and Wood.

"The counties classrfied as Appalachian are: Adams, Athens, Belmont, Brown, Carroll,
Clermont, Columbiana, Coshocton, Gallia, Guernsey, Harrison, Highland, Hocking, Holmes,
Jackson, Jefferson, Lawrence, Meigs, Monroe, Morgan, Muskingum, Noble, Perry, Pike, Ross,

Scioto, Tuscarawas, Vinton, and Washington.
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The answer to the question, "How much can a district expect to save
because of the prevailing wage exemption?" is "It depends." It depends on the
district's policies. It depends on where the district is located. It depends on the
state of the construction and labor markets in which the district operates.

Analysis ofDodee Cotxstruction Data

School construction was exempted from Ohio's prevailing wage
requirements on August 19, 1997. In an effort to compare the costs of school
construction before the exemption with the cost of construction after the
exemption, LSC obtained data on school construction activity from F.W. Dodge 45
The data was used to estimate the cost of construction with and without a
prevailing wage requirement. Any difference between the estimated costs may be
interpreted as an estimate of cost savings. Details on the methodology employed
in obtaining the estimates are provided in an appendix.

The analysis yielded estimated aggregate savings of $487.9 million.
Additions accounted for 84 percent of the estimated savings, alterations accounted
for 11 percent, and new construction accounted for the remaining five percent. A
distribution of estimated savings by county indicates that 36 percent of the savings
occurred on projects located in rural counties and 64 percent occurred on projects
located in urban counties.

The estimated aggregate savings are summarized in Table 4 and broken
down according to p:oject type in Table 5. Savings percent is defined as the
estimated dollars savings compared to the estimated cost under prevailing wage
requirements.

'S F. LT! Dodge, a part of the McGraw-Hill Construction Information Group, is the largest
provider of project news, plans, specifications, and analysis services for construction
professionals in the United States and Canada.

F. W. Dodge collects data for private and public construction projects. The data measures the
value of contracts awarded to private frrnas and do not include expenditures for land, acquired

buildings, or architect and engineering design activities.
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Table 4: Summary of Estimated Saving
(dollar amounts in thousands of 2001 dollars)

Year Projects
Combined

Savings Percent

1997 35 $14,843.0 12.6%
1998 315 $82,094.7 13.3%
1999 280 $115,282.7 11.7%
2000 230 $97,333.5 9.4%
2001 I 264 $178,318.4 9.9%

Total ],124 $487,872.4 10.7%

Table 5: Summary of Estimated Saving
(dollar amounts in thousands of 2001 dollars)

New Construction Additions Alterations

Yearl Projects "Savings" Percent Projects "Savings" Percent Projects "Savings" Percent

1997 9 $1,388.2 2.2% 14 $12,664.5 25.6% 12 $790.3 12.7%
1998 29 $4,095.5 1.8% 68 $65,501.0 21.7% 218 $12,498.2 13.0%

1999 39 $2,856.2 0.7% 91 $95,928.9 20.8% 150 $16,497.7 11.5%
2000 48 $4,380.9 0.9% 67 $79,949.7 19.4% 115 $13,002.9 10.5%
2001 74 $11,918.6 1.4% 82 $153,987.1 18.6% 108 $12,412.8 8.6%

Total 199 $24,639.4 1.2% 322 $408,031.1 19.9% 603 $55,201.9 10_7°/n

Estimated percentage savings were greater for additions than for alterations
and new construction. This supports comments made in response to surveys sent
to school districts that indicated a belief that savings would be greater on additions
and alterations than on new construction. Although the trend was not consistent
across project types, percentage savings appear to have decreased over time. For
most of the time since the exemption went into effect, the construction industry
experienced healthy growth and increased demand for workers. Year-over-year
growth in construction employment was positive until September 2001. High and
increasing demand for workers may have decreased the difference between union
and non-union wages and worked to reduce the possible savings from the
exemption. One reason for the high and increasing demand for construction
workers was the increase in school construction activity that started in 1997.
Factors contributing to this increase include the creation of the School Facilities
Commission and increased state appropriations for school construction. The
increase in school construction activity is pictured in Chart 1.
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Chart 1: Ohio Public School Construction Expenditures
(bid amounts in millions of dollars; based on F.W. Dodge data,
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Totat $228.1 $275.2 $293.8 $380.6 $451.5 $396.2 $446.9 $719.8 $824.5 $1,341.9

• New $64.6 $153.4 $110.6 $225.6 $242.7 $172.7 $208.5 $363.8 $474.2 $532.4

= Addition $95.1 $80.4 $120.9 $113.4 $146.0 $181.8 $160.1 $234.5 $241.3 $377.7

^ Alteration $68.4 $41.5 $62.3 $41.5 $62.8 $41.7 $78.2 $121.5 $109.0 $131.8

The estimated savings by location are presented in Table 6. Rural counties
had 36 percent of the aggregate estimated savings compared to 64 percent for
urban counties. Estimated percentage savings were greater in urban counties than
in rural counties. This is possibly due to differences in the mix of project types
between the two location categories. Rural counties had a larger percentage of
new construction projects and a smaller percentage of alterations compared to .
urban counties.

Table 6: Estimated Savings by Location
(dollar amounts in thousands)

Year Projects
Rural

"Savings" Percent
Urban

Projects "Savings" Percent

1997 11 $5,650.3 14.5% 24 $9,192.7 11.6%
1998 145 $23,785.8 12.2% 170 $58,309-0 13.8%
1999 112 $34,506.4 8.4% 168 $80,776.4 13.9%
2000 73 $24,807.2 5.8% 157 $72,526.3 12.0%
2001 91 $88,659.8 10.3% 173 $89,658.6 9.6%
Total 432 $177,409.5 9.2% 692 $310,462.9 11.9%

A Word of Caution: Construction costs are a function of many factors. The
presence or absence of prevailing wage laws is just one of many factors that will
influence the cost of a project. Many of the factors influencing cost are project

RE Legislotive Service Commission -24- Research Repoi-t



specific. Projects differ in size and location. Projects of the same size may differ
in specifications. Similar projects built at different times may face shortages or
surpluses of labor or materials due to the state of the economy. Analysis of
construction costs should take into account as many of the factors that influence
construction costs as possible. The above analysis included the factors available,
but was not able to include all the factors that may influence construction costs.
For example, LSC was unable to obtain information regarding the division of cost
between labor and materials. Omitting relevant variables from regression analysis
may statistically bias the estimates of the coefficients of the included variables.
The bias may be positive or negative depending on the relationships between the
included variables and the omitted variables. Any effects on the estimated
coefficients will affect any calculations that make use of the coeffrcients 46

The results reported are for the specific exemption of school construction in
the Ohio economy between 1997 and 2001. The effect of an expanded exemption
in a different econoniic environment may not necessarily be the same.

A6In one estinnation attempt, LSC included a dunznny variable to indicate funding by the Ohio

School Facilities Cona nfssion. This attempt is described in Appendix 3.
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Absent any numerical indicators of quality, those
interviewed were asked whether prevailing wage policies
influenced quality. Results were mixed. The labor
affiliates generally believed that prevailing wages did
encourage higher quality, while some contractors dismissed
any qualitative difference between prevailing and non-
prevailing wage projects. Union representatives indicated
that their sponsorship of formal apprenticeship programs,
funded in part through employer benefit contributions,
provided a much better trained and productive work force.
Some contractors, even some non-union contractors,
indicated that union labor was generally superior to non-

union workers.48

The Building Research Board,49 in its report Inspection and Other

Strategies for Assuring Quality in Government Construction, noted that "quality is

a value-laden term that depends on one's point of view" and defined a quality
building as one "whose characteristics create an environment where the occupant
or user can accomplish his purpose effectively, efficiently, and comfortably.i50
Quality was defined as "conformance to adequately developed requirements" and
the "satisfaction of users' needs" was described as "the ultimate measure of

qual'zty.iPt

LSC adopted the Building Research Board's concept of measuring quality
and conducted two surveys in which school districts were asked about the quality
of school construction before and after the exemption of school construction from
Ohio's prevailing wage laws. The responses to the surveys provide an indication
of the extent to which the users' (school districts') needs were satisfied. The
surveys are subjective assessments. They may be measuring quality or they may
be measuring the responders' preconceived opinions on prevailing wage. In the
survey responses, quality is in the "eye of the beholder" and what is in the eye of a
beholder may be what is in the mind of the beholder. The survey responses may

'3 MarylandDepart nent ofFiscal Services, "Maryland's Prevailing Wage Law: A Study of Costs

and Effects, " (January 1989).

'9 The Building Research Board of the National Research Council of the National Academy of
Sciences provides technical assistance to the US. government on building technology, private

sector competitiveness, and building design.

50 Building Research Board, "Inspection and Other Strategies for Assuring Quality in

Governnient Consbuction,"National Academy Press, Washington D.C., 1991, pp. 7-8.

sr Ibid., p. 43.
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be reflecting a district's satisfaction with having a new school building,
particularly if it replaces a dilapidated old building.

Quality is a subjective concept and differences in quality may not become
apparent without the passage of a sufficient amount of time. Estimates of the
effect of the prevailing wage exemption on the quality of public school building
construction are difficult, if not impossible to make. This is especially true for
small variations in quality, which may not show up in the surveys. However, if a
quality difference is serious, significant, and large, then it may be detected on
satisfaction surveys like the ones LSC conducted.

January 1999 Survey

In January 1999, LSC mailed a survey to each of the 611 Ohio school
districts and received responses from 187 districts (a 31 percent response rate).
The surveys were sent to the district superintendent assuming that the
superintendent would forward the questions to the individuals best able to answer
them and that the superintendent would have been made aware of any problems.
The survey included the following open-ended questions about construction
quality.

Have you noticed any difference in the quality of
construction? Please comment on both the process of
constrir;tion and on the finished product. Compared to
similar projects undertaken before the exemption, has the
frequency of delays and change orders changed?

The responses are summarized in Table 7.

Table 7: 1999 Quality Survey

Response Frequency Percent

No Response to Quality Question 121 65%

No Change / Quality Improved 65 35%

Quality Worse 1 1%

Of the districts that commented on the quality of construction, 98 percent
reported either no change in quality or an improvement in quality. The results are
not necessarilv representative of all districts that had projects. Comments on the
quality of construction are presented below.
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I am not convinced PW makes any difference in the quality
of the project. What truly matters is the quality of the
foreman/superintendent assigned to the project. That
person may be union or non-union. We have had
tremendous union contractors and bad ones. Same with
non-union.

Comments made to me by the contractors on the roof
projects lead me to believe that the contractors have made
adjustments to the bidding process. Both of the contractors
used on our jobs traditionally bid projects as prevailing
wage. However, on these projects, they felt that they
would be underbid if they did so and so they bid based on
other mnsiderations. They also indicated to me that the
workers were the same ones they would have used on a
prevailing wage job, just paid less. Due to the reputation of
the contractors, my opinion is that we received a first rate
job at a reduced cost.

There has been no difference in the quality of construction.
There haven't been any inore delays or change orders than
when we had prevailing wages.

All contractors except one that are under contract are union
firms; therefore, it is difficult to comment. We lave had a
number of delays but that was not because of the prevailing
wage exeinption; it was because of a very tight and costly
structural steel market.

The perceived quality of construction has not diminished; if
anything, the quality of work performed diring this last
construction season was markedly improved over prior
periods. We can observe no apparent change in the bidding
process, change order process, or frequency of delays (if
anything, the jobs this last season were completed well
ahead of targeted completion dates with no change orders!).

We have experienced several instances of decreased quality
in construction following prevailing wages exemption.
However tempting it might be to attribute our (or any)
experiences to the demise of prevailing wages, correlation
does not necessarily denote causation. We have also had
less than satisfactory experiences with prevailing-wage-
paying bidders. It is problematic whether the prevalence of
these occurrences is even statistically significant.
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At this time I can't say the quality is any different since the
completed projects used the same contractor just applying
the prevailing wage rate. One contractor (drop ceilings)
commented that having to pay prevailing wage created
some tension within his organization since employees
assigned to our project were paid at a higher rate than
others within the company who worked other projects of
the same nature, but were paid at the lower rate.

The quality has been good. The project is not completed.
All change orders were initiated by us not the contractor.
The delays have been weather and the ability of the
contractor to attract laborers.

There has been no change in the quality of construction.
Overall, the quality of construction on all these projects has
been particularly good whether prevailing wages were
required or not.

Compared to earlier projects when prevailing wage was
required, I see no difference in the quality of work or time
involved.

I cannot answer this question at this time. Quality is
usually discovered after a period of time. It takes a while
before shoddy work and poor quality work begins to show.

We have been very pleased with the quality of construction
and the timely progress being made by the contractors at
this time. We were able to open the junior high school on
time this fall and anticipate opening the new elementary on
time this fall. We have had no delays and the change
orders have been reasonable in quantity and subject.

In most cases, the contractors have been the same as we
have had in the past and the quality of work has not

changed.

No, we have not noticed much difference in the process of
construction or on the finished product. We have noticed a
bit more willingness to work with us regarding changes.

No, the quality of construction and the finished product
remain the same as projects done prior to the exemption
taking effect. I believe this is a function of how well the
specifications are written, the reputation of the company
doing the work, the quality of the product used, and the
amount of supervision of the project by the owner and the
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architect. We have seen no change order increase nor
additional delays with projects after the exemption went
into effect. Specifications on all projects included a
completion date.

August 2000 Survey

In August 2000, LSC sent out another survey to all school districts. As
before, the questions were sent to the district superintendent on the assumption
that the superintendent would forward the questions to the individuals best able to
answer them and that the superintendent would have been made aware of any
problems that might have arisen. In the seven-question survey, six of the
questions were closed-ended in order to make processing easier, but the last
question was an open-ended question asking for the superintendent's general
opinion of the prevailing wage exemption. Additionally, superintendents were
free to comment on any of their answers to the six closed-ended questions.

LSC received responses from 357 districts, including responses from 227
districts that indicated they had construction or renovation projects between
January 1999 and September 2000 that required competitive bidding. Of these
227 districts, 196 answered the following question about quality:

Compared to projects subject to prevailing wage
requirements, non-prevailing wage projects

(a) are of higher quality

(b) are of about the same quality

(c) are of lower quality

These responses are summarized in Table S.

Table 8: 2000 Quality Survey

Response Frequency Percent

Higher quality 12 6%

About the same quality 179 91%

Lower quality 5 3%

Although LSC sent questions to every district, not all districts replied and
LSC did not follovwup to determine the reasons for not replying. Therefore, the
survey results cannot be interpreted as conclusive evidence of the statewide effect
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of the prevailing wage exemption on the quality of school construction in Ohio.
Based on the responses received, most (but not all) school districts, the ultimate
users of the finished construction product, do not appear to have major concerns
about the quality of construction. The comments that mentioned the quality of
construction are presented below.

I think we should make every effort to reduce construction
costs to school districts. As long as we don't give up
quality and safety, we should continue.

Little impact on $'s and/or quality.

Has it reduced cost to schools? Has it improved
qua lity/workmanship?

I like the exemption. It lowers the cost of renovations and I
haven't experiemed any decrease in quality.

Getting rid of the prevailing wage is one of the smarter
things Ohio has done. The quality of work is as good. We
have the same contractor bidding on our jobs. The amount
of paperwork was ridiculous as well as the responsibility
that went with it. Prevailing wage just artificially inflated
the price. The market should decide wages--not the
govemment. Prevailing wage kept a lot of good quality
small companies out of the market. Don't bring prevailing
wage back. It's a waste of taxpayer money.

We are doing 2 H. B. 264 energy conservation projects that
allow us to secure contractors without going thru
competitive bidding. Even with that, we are getting at least
3 quotes on thejobs to be done. We are still getting quality
work done at competitive prices.

I support it. Need to save money anytime we can if we
aren't compromising quality.

It is like many other decisions, it is a balance of what is
good for everyone vs. good for a small group. The public
benefits from the exemption but the laborer's quality of life
is diminished- I would rather see the laborer make a fair
wage. I am also not sure the quality of the job doesn't
suffer when cheaper labor is employed.

Think it is a good idea. We are using public funds for these
projects, so why not be allowed to negotiate (bid) for the
best prices as long as the labor is of a sitnilar quality.

LegislntiveServiceCannxissian -32- ResenrchReport



F(ce^e

Excellent--lot less paperwork and on smaller projects,
$50,000-$150,000, do not think quality is an issue on big
projects. There may be a quality issue, but I doubt it.
Private enterprise is exempt so we should be also.

It should save money across the state. I believe "all" our
workers are being paid prevailing wage. At this point,
we're satisfied with the quality of work.

I think it is good for our school district, save money, same
quality.

Would probably be better off hiring union workers &
contractors. We received very poor quality work. I am
sure we used non-prevailing wage to save money.

Helps school districts by providing more budget money to
extend or add additional projects- Frees up funds to apply
toward higher quality equipment or more material that
would normally be spent on exceptionally higher wages. It
also adds more people to the work force at a reasonable
wage in which projects finish as scheduled or with little or
no time extension.

I am totally supporting the exemption. I don't mind paying
for quality work when I get it but unfortunately the unions
today are more interested in keeping sub par people on the
payroll then they are about the quality of the work.

It has been a definite plus. I don't care if the contractor is
union, non-union, or Martian. What I care most is that a
quality job is completed at a competifive price.

Places more contractors in a position to bid. Quality is the
answer not--union or non-union.

This legislation has saved school districts both time and
money by exempting us from prevailing wages. At the
same time, it has hurt the quality of work we have received.
It should be noted that we do not ask a company whether
they are union (prevailing wage) company or not. But, it
has probably been a 50/50 split between union and non-
union companies doing our jobs.

I strongly believe that the exemption is beneficial to school
projects. It provides for a more open and competitive bid
process and for us, has not affected our quality of
construction.
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I favor the exemption for school districts. It enables
districts to get quality work done quicker than they
normally would be able to, and at a reasonable price.

This has been great for schools and taxpayers. We are still
getting a quality product.

Overall, the exemption has made a favorable impression on
projects, from a cost standpoint, without significantly
reducing quality.

Just finishing a project of almost 18 million that wasn't
prevailing wage. I am extremely pleased with the pricing
and quality I received.

We want to keep the prevailing wage exemption. We feel
it less costly projects, time savings to us (less monitoring)
and equal quality of work done.

We finished a building project ($19 million) that required
prevailing wage. Strong union influence in our district
besides. Probably increased bids, not necessarily better
quality work. All but one contractor was union.

This exemption has provided us with a better quality
addition because of the lowering of cost.

School dollars are very hard to come by. The prevailing
wage exemption saves money and does not sacrifice
quality.

In our area, there are strong unions; all these unions have
been very supportive of our district. I continue to think it
best to pay prevailing wage rates. I also become concerned
of the quality we may get if less than prevailing wage

contractors get contracts.

Excellent idea to exempt schools from this. Quality of
work is just as higb or higher. In fact, several local
contractors will not bid prevailing wage jobs because of
paperwork, etc.

Excellent legislatiorr-increase competition resulting in
higher qualit}^-lower cost--and projects are completed
I more efficiently and sooner. Don't let the unions prevail in
over turning this exemption!
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The prevailing wage exemption has been very important to
schools. It has saved huge sums of money at no apparent
loss of quality of work. It has allowed us to spend more
money on education and less on maintenance.

I feel it allows school districts to obtain quality contractors
at a reduced cost.

The prevailing wage exemption provides contractors an
opportunity to use labor that may not be the quality we
want for our public building projects. Depends on the
supervisor that monitors the projects. Still believe "you get
what you pay for." However, on this project we were
fortunate to have a local contractor awarded the bid.

I still believe that without mandatory prevailing wage the
cost of projects overall are lower. I also believe that there
is no loss of quality. We have worked with both union and
non-union shops and have many success stories using both.

Quality firms and individuals do quality work! This is
irregardless of prevailing wagel

Can't really tell if it made a difference. Quality of
construction has been excellent.

Conclusiotx

Quality is a subjective concept. In seeking to evaluate the impact that the
prevailing wage exemption had on the quality of school construction, LSC
assumed a definition of quality meaning "conformance to adequately developed
requirements" and that "the ultimate measure of quality" was the "satisfaction of
users' needs." Surveys of school districts indicate that the users of the buildings
are generally satisfied with the buildings. As perceived by responders, the
exemption does not appear to have decreased the quality of school construction by
that definition.5z

52 However, other definitions of "quality" could be affected by the exernption. LSC was unable to
measure, for ezample, the longevity or future maintenance requirements of the buildings being

constructed by workers being paid less than pr•evailing wages.
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Section Five

Impact on Construction Wages

Senate Bill 102 required an evaluation of the impact of the prevailing wage
exemption on the wages of construction employees working on the construction of
public school buildings in Ohio. To the extent that prevailing wage laws increase
wages in the construction industry, the repeal of prevailing Uage laws would be
expected to decrease wages in the construction industry. Kessler and Katz (2001)
used individual data on blue-collar construction and non-construction workers
obtained from the census and the Current Population Survey to analyze wages in
repeal and non-repeal states.53 They conclude that a repeal of a state's prevailing
wage law leads to a slight decrease in the relative wages of both union and norr
union construction workers and a sizeable reduction in the union wage premium.

Senate Bill 102 did not totally repeal Ohio's prevailing wage law. Only

school construction and renovation projects were exempted from the requirements.

Other public construction projects are still subject to Ohio's prevailing wage

requirements.'4 Because Ohio "repealed" the prevailing wage for only a specific

category of construction, the potential exists for affected workers to change to

some other category of construction and minimize any negative impacts the

exemption might have on individual workers. Because school construction is a

relatively small part of Ohio's construction industry, trends and events in the rest

of the industry may overwhelm any effects of the prevailing wage exemption. At
the time the exemption went into effect, demand for construction workers was

high. The high demand for workers may have counteracted any negative effect the

exemption may have had on individual workers. The impact of the exemption on

53 Daniel P. Kessler and Lawrence F. Katz, "Prevailing Wage Laws and Construction Labor

Markets, " Industrial and Labor Relations Review, Volume 54, Number 2, Tanuary 2001, pp. 259-

2 74.

" Ohio's prevailing wage law applies, with certain exernptions, to any public autlcority authorized
to contract for a public improvement estirnated to cost above specified threshold amounts. In
addition to the exemption for primary and secondary schools, other projects exempt from the

prevailing wage law include projects subject to the federal Davis-Bacon Act, projects utilizing
participants in speci.fred types of employment programs or work experience programs when a

public authority uses a participant's labor to construct apublic improvement, the construction or

renovation of certain publicly funded nzultifarnily residential projects, the construction of
specified county ditch projects, public improvements constructed by full-time nonprobationary
employees of a public authority who are classifaed in the civil service, and public improvements
undertaken by or under contract for soil and water conservation districts and certain county

hospitals.
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the wages of construction employees working on the construction of public school
building in Ohio is not likely to show up in the available statistics for the
construction industry as a whole.

School Construction Relative to Total Construction

School construction accounts for a small, but significant, share of the
overall construction industry in Ohio. The 1997 Census of Construction indicated
that in Ohio the value of construction work on educational buildings accounted for
5.0 percent of the total value of construction, 6.4 percent of the value of building
construction, and 10.5 percent of the value of nonresidential building
construction."' 56 The prevailing wage exemption created by Senate Bill 102
affected only this small segment of the Ohio construction industry. Because
school construction is such a small part of the overall construction industry, trends
and events in the rest of the industry may overwhelm any effects of the prevailing
wage exemption and hamper the identification of these effects through the analysis
of overall industry data. This may change as school construction begins to
account for an increasing share of overall construction activity- Additionally,
workers may find it easier to move from the relatively small segment of the
industry directly affected by the exemption to the remainder of the industry that
was not directly affected by the exemption. This is especially true if the demand
for workers is high in the remainder of the industry.

Analysis of Data from the Bureau ofLabor Statistics

This section examines recent activity in the construction industry using
statistics from the U.S. Bureau of Labor Statistics. The data used in this section
are for the construction industry as a whole, not just for that segment involved in
school construction. The available data are organized by trade rather than project
type. A worker may be employed on more than one type of project during a given
period. Prus (1999) commented on this same limitation of the available data,
noting that "workers in school construction cannot be distinguished from workers
in other market segments" and that "it is not possible to draw any direct inference

" 1997Econonzic Census, Construction, Geographic Area Series, US. Department ofCommerce,
US. Census Bureau, Washington DC.

56 In the Census ofConsb-uction, the category "educational buildings" includes all buildings thal
are used directly in administrative and instructional activities such as colleges, universities,
elementary and secondary schools, correspondence, commercial, and trade schools. Libraries,
museums, and art galleries, as well as laboratories tlsat are not a part of a manufacturing or
commercial establishrnent, are also included.
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about the impact that the inclusion or exclusion of school construction from
prevailing wage requirements might have on construction workers' wages."'7

Emplovtnent

School construction was exempted from Ohio's prevailing wage
requirements on August 19, 1997. It is tempting to compare September 1997
employment with August 1997 employment and attribute any change to the
prevailing wage exemption- However, doing so ignores the seasonal pattern
inherent in the construction industry, any general trends in the industry, and the
fact that it often takes time for individuals to react to policy changes. Also, it
would take several years to turn over contracts so that all the contracts were
adopted under the new law rather than the prior law. Charts 2 and 3 present
information on construction employment in Ohio. The seasonal pattern of
construction activity is shown by the regular up and down pattern in the lines
labeled "employment." A cyclical pattern can also be discerned from the trend in
the ups and downs of the line. Using a 12-month moving average (12 mma)
removes the seasonal pattern and presents a better picture of the trend over time.

Chart 2: O12io Construction Employment (in tlsousands)
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s' Prus (1999), p. 32
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Clzart 3: Olzio Special Trades Enzployment (in tlzousancLr)
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Another indicator of changes in the industry is a year-to-year comparison.
September 1997 is compared with September 1996; October 1997 is compared
with October 1996. This type of comparison is one method of adjusting for the
seasonal pattern of construction employment. Charts 4 and 5 present year-to-year
percentage changes in employment for the Ohio construction industry and for
special trade contractors. Growth in the construction industry is demonstrated by
positive year-to-year percentage changes. Also presented are changes in the 12-
month moving averages of employment.

Clzart 4: Oleio Construetion Enaployment
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Chart 5: Ohio Special Trades Employment

(percentage changesfrom one year earlier)
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Employment in the Ohio construction industry was growing before the
prevailing wage exemption went into effect in August 1997 and it continued to
grow after the exemption of school construction from the state's prevailing wage
requirements. In the 53 months before the exemption went into effect (April 1993
through August 1997) year-over-year employment growth averaged 5.2 percent
for construction and 5.4 percent for special trades contractors. In the 53 months
since the exemption went into effect (August 1997 through December 2001)
employment growth averaged 3.5 percent for construction and 4.1 percent for
special trades contractors. For comparison, Table 9 presents these growth rates
along with those of other industries.

Table 9: Employntent (average percentage changes from one year earlier)

I April 1993 - August 1997 August 1997 - December 2001

Ohio Construction 5.2% 3.5%

Ohio Special Trades 5.4% 4.1%
U.S. Construction 4.7% 5.5%

U.S. Special Trades 5.3% 6.6%
Ohio Manufacturing -1.3% 0.9%
Ohio Retail Trade 0.6% 2.6%

The changes in employment growth rates cannot be adequately explained
solely by the exemption of school construction from prevailing wage
requirements. The 1993-1997 period corresponds to the recovery period from the
1991 recession. The 1997-2001 period corresponds to a slower growth plateau
period at the beginning of which unemployment was low and which ended with
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the 2001 recession. As the economy grew, construction employment grew. When
the economy slowed down, construction growth slowed. Additionally, as
mentioned above, school construction is a small segment of the overall
construction industry. Any effects of the exemption were likely overshadowed by
industry- wide influences.

Average Hourly Earnings

Year-over-year percentage changes can also be used to evaluate average
hourly earnings (AHE) before and after the exemption of school construction from
the state's prevailing wage requirements. Charts 6 and 7 present year-over-year
percentage changes in the average hourly earnings of workers in the overall
construction industry in Ohio and for special trades contractors. Also presented
are the year-over-year percentage changes in real (inflation adjusted) average
hourly earnings.

Claart 6: OJxio Construction AHE
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Chart 7: Oltlo Special Trratles AFfE
(percentage changes fron: one year earlier)
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The charts show that average hourly wages have generally increased- As
the economy grew, average hourly earnings grew. When the economy slowed,
growth in average hourly eamings slowed and turned negative for a short period.
In the 53 months before the exemption, growth in average hourly earnings
averaged 1.8 percent for construction and 1.7 percent for special trades
contractors. In the 53 months since the exemption, growth in average hourly
earnings averaged 3.2 percent for overall construction and for special trades
contractors. For comparison, Table 10 presents these growth rates along with
those of other industries.

Table 10: AHE (average percentage changes from one year earlier)

I April 1993 - August 1997 August 1997 - December 2001

Ohio Construction 1.8% 3.2°/u
Ohio Special Trades 1.7% 3.2% -
U.S. Construction 3.5% 2.5%
U.S. Special Trades 3.4% 2.5%
Ohio Manufacturing 3-1°/u 2.2%
Ohio Retail Trade 3.7% 4.0%

Adjusting for inflation shows that real average hourly earnings for
construction grew at an average rate of 0.7 percent in the 1997-2001 period
compared to a rate of -0.9 percent in the 1993-1997 period. For special trades
contractors, real average hourly earnings averaged 0.8 percent growth in the 1997-
2001 period compared to -1.0 percent in the 1993-1997 period.
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Although growth in average hourly earnings, both before and after
adjusting for inflation, was greater after the prevailing wage exemption, because
school construction is a small segment of the overall construction industry, the
change in growth cannot be adequately explained by the exemption alone. The
growth may be explained by the growth in the overall economy. As the economy
grew, construction average hourly earnings grew; when the economy slowed
down, growth in average hourly earnings slowed.

AveraQe Weeklp Hours

Average weekly hours (AWH) vary with the seasons. Charts 8 and 9
provide pictures of average weekly hours in the Ohio construction industry as a
whole and for special trade contractors. The seasonal pattern is adjusted for with a
12-month moving average (12 mma).

Chart 8: Ohio Constructioti AWH
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Chart 9: Ohio Special Trades ATN'FI
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There is little difference in average weekly hours between the post-
exemption period (August 1997-December 2001) and the pre-exemption period
(April 1993-August 1997). In the pre-exemption period, average weekly hours in
construction averaged 39.70 hours. The post-exemption average decreased
slightly to 39.62 hours- For special trade contractors the pre-exemption average
was 39.31 hours and the post-exemption average was 39.62 hours. For
comparison, Table 11 presents these averages along with those of other industries.

Table 11: AWH (averages)

April 1993 - August 1997 August 1997 - December 2001
Ohio Construction 39.70 39.62
Ohio Special Trades 39.31 39.62
U.S. Construction 38.84 39.08
U.S. Special Trades 38.18 38.48
Ohio Manufacturing 43.42 42.75
Ohio Retail Trade 2&53 28.17

Avera,-e Weekly Earnines

Average weekly earnings (AWE) are the product of average hourly
earnings and average weekly hours. Both of these components are subject to
seasonal fluctuation and general variability, so their product is also seasonal and
variable. In order to compare earnings in the pre-exemption and post-exemption
periods, the dollar amounts were inflated to December 2001 dollars using the
Consumer Price Index for Urban Consumers. Charts 10 and 11 provide pictures of
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both the current dollar and inflated average weekly earnings for the Ohio
construction industry as a whole and for special trade contractors.

Chart 10: Ohio Construction AYVE
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Gzart 11: Ohio Special Trades AWE
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Average weekly earnings in construction grew at an average year-over-year
rate of 2.3 percent in the 1993-1997 period and 2-9 percent in the 1997-2001
period. For special trades contractors, average weekly earnings grew at an average
year-over-year rate of 2.4 percent in the 1993-1997 period and 2.9 percent in the
1997-2001 period. For comparison, Table 12 presents these growth rates along
with those of other industries.
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Table 12: NominalAWE
(average percentage changes from one year earlier)

April 1993 - August 1997 August 1997 - December 2001
Ohio Construction 2.3% 2.9%
Ohio Special Trades, 2.4% 2.9%

U.S. Construction 3.1% 3.6°/u
U.S. Special Trades 3.3% 3.5%
Ohio Manufacturin 2:8°/u 2.2%
Ohio Retail Trade ^ 3.9% 3.2%

However, using the inflated values (which is the same as adjusting for

inflation), the average year-over-year rate of change in average weekly earnings in
construction was -0.5 percent in the 1993-1997 period and 0.5 percent in the

1997-2001 period. For special trade contractors, the average year-over-year rate

of change in inflation adjusted average weekly earnings was -0.3 in the 1993-1997

period and 0.4 percent in the 1997-2001 period. For comparison, Table 13

presents these growth rates along with those of other industries.

Table 13: RealATN'E
(average percentage changes from one year earlier)

April 1993 - August 1997 August 1997 - December 2001
Ohio Construction -0.5% 0.5%
Ohio Special Trades -0.3% 0.4%

U.S. Construction 0.3% 1.1%
U.S. Special Trades 0.5% 1.0%
Ohio Manufacturing 0-0% -0.3%

Ohio Retail Trade 1.1°/u 0.8%

Inflated average weekly construction earnings averaged $796.97 in the
1993-1997 period and $811.75 in the 1997-2001 period. The $14.78 weekly
difference is the equivalent of $768.56 annually. For special trade contractors,
inflated average weekly earnings averaged $804.63 in the 1993-1997 period and
$824.14 in the 1997-2001 period. The $19.51 weekly difference is equivalent to
$1,014-52 annually. For comparison, Table 14 presents these differences along
with those of other industries.
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Table 14: A WE (averages in December 2001 dollars)

April 1993 -
August 1997

August 1997 -
December 2001

Annualized
Difference

Ohio Construction $796.97 $811.75 $768.56
Ohio Special Trades $804.63 $824.14 $1,014.52
U.S. Construction $679.76 $710.14 $1,579.76
U.S. Special Trades $684.39 $713.62 $1,519.96
Ohio Manufacturing $732.16. $732.89 $37.96
Ohio Retail Trade $247.63 $263.43 $821.60

Although causality cannot be determined, the "average construction
worker" appears to have been better off, at least in terms of average weekly
earnings, in the post-exemption period.

Conclusion

This section discussed the potential impact that the exemption of Ohio
school construction from the state's prevailing wage law had on the wages of
construction employees working on the construction of public school buildings in
Ohio. Kessler and Katz (2001) reported that a full repeal of the prevailing wage
law would be expected to decrease the relative wages of construction workers and
decrease the union wage premium. An exemption (or "partial repeal") such as
Ohio's could have similar effects, but a partial repeal leaves open the possibility of
shifting to other projects still covered by the prevailing wage law. This shifting
would reduce the effect the partial repeal would have on wages. School
construction is a small, but important, segment of the construction industry.
Contractors and workers may be able to shift out of school construction to other
types of construction. This is especially true if demand for construction workers is
up as it was during most of the time after the exemption went into effect. This
shifting would also reduce any effect the partial repeal would have on wages.
Increased demand for construction labor may offset any negative effect the
exemption might have on wages.

A review of data from the Bureau of Labor Statistics indicates that the
exemption of school construction from Ohio's prevailing wage law did not have a
discernable negative effect on the overall construction industry. For most of the
time after the exemption, the economy and the construction industry were healthy
and growing.'$ As the economy slowed, construction activity slowed.

" Indications are that this is still the case for school construction. The Ohio School Facilities
Commission (SFC) estimates that SFC expenditures for school construction will be up
substantially in FY2002 over FY2001. Based on this it would appear to be highly improbable
for total school construction to fall in FY 2002. In addition, school bond levy approvals were
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Employment growth continued after the exemption went irdo effect and slowed
only when the economy slowed. Average hourly earnings continued to grow until
the economy slowed. Average weekly earnings also continued to grow. Tnflation-
adjusted average weekly earnings were higher on average after the exemption than
before the exemption_ Although the industry as a whole continued to do well after
the exemption, some individuals may have done better than others and some may
have done worse.

very high in CY2000 and CY2001. This indicates that local money for school construction over
the next few years will be substantial and probably will continue to rise along witlr the state
funding through at least CY2002 andprobably beyond.
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Section Six

Conclusion

Senate Bill 102 exempted school construction from Ohio's prevailing wage
requirements and required an evaluation of the effects of the exemption on
construction costs, construction quality, and construction wages.

LSC found indications of $487.9 million in aggregate savings, an overall
savings of 10.7 percent. Estimated savings on new construction projects was
$24.6 million (1.2 percent). Estimated savings on additions was $408.0 million
(19.9 percent). Estimated savings on'alterations was $55.2 million (10.7 percent)_
Evidence was not available as to the portion of the estimated savings, if any, that
could be directly and conclusively attributed to the prevailing wage exemption.

LSC found indications that the exemption had little impact on the quality of
public school building construction. Using the satisfaction of users' needs as a
measure of quality, LSC surveyed school districts to determine the extent to which
they were satisfied with the quality of public school building construction. The
surveys indicate that the users of the buildings are generally satisfied with the
buildings and that, in the opinion of the users, the exemption does not appear to
have decreased the quality of school construction.

LSC found indications that the exemption had little impact on the wages of
construction employees working on the construction of public school buildings.
The search for an impact was complicated by a number of factors. School
construction accounts for a small percentage of construction activity. Most
workers do not specialize in one category of project, such as school construction,
but specialize in a craft or activity and move between types of projects that include
that activity. Demand for construction workers has been high for most of the time
since the exemption went into effect.

The effects reported are for the specifrc exemption of school construction in
the Ohio economic environment of the late 1990's. A different exemption in a
different economic environment may have different effects.
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Appendix 1

Case Study: Westlake City School District

In November 1996, the Westlake City Scbool District, located in Cuyahoga
County, passed a bond issue for a $27 million facilities improvement program.
The project consisted of additions and renovations to seven buildings and all work
was scheduled to be completed by December 1998.

In October 1997, bids were received for the fourth and largest ($8.5
million) phase of the project. This phase included additions and renovations to
Lee Burneson Middle School, Parkside Middle School, and Westlake High
School. The project required that contractors submit two bids: one subject to
prevailing wage requirements and one exempt from prevailing wage requirements.
The construction manager for the project provided bid information to the Ohio
School Facilities Commission. The School Facilities Commission forwarded a
copy of this information to the LSC.'9

Analysis of tlte Overall Project

The tables below provide summaries of the bids for the overall project in
total and by trade area. The requirement that bids be submitted as prevailing wage
aud non-prevailing wage allowed LSC to estimate the effect of the prevailing
wage exeinption on project bid cost. Estimated savings are presented as both
dollar amounts and percentages.

Table 15: OverallProject

School
Prevailing Wage Non-Prevailing Wage Percent

Low Bid Low Bid Savings Savings

Parkside Middle $ 2,046,900 $ 1,872,946 $ 173,954 8.5°,/u
Burneson Middle $ 2,126,100 $ 2,074,978 $ 51,122 2.4%
Westlake High $ 4,546,600 $ 4,267,500 $ 279,100 6.1%

TOTAL $ 8,719,600 $ 8,215,424 $ 504,176 5.8%

59 Although the construction manager for the project provided information to the Ohio School
Facilities Commission, the project was not a School Facilities Commission project.
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Table 16: General Trades

School
Prevailing Wage

Low Bid
Non-Prevailing Wage

Low Bid Savings
Percent
Savings

Parkside Middle $ 1,257,000 $ 1,105,000 $ 152,000 12.1%
Burneson Middle $ 1,324,000 $ 1,315,000 $ 9,000 0.7%
Westlake High $ 3,040,000 $ 2,865,000 $ 175,000 5.8%

TOTAL $ 5,621,000 $ 5,285,000 $ 336,000 6.0%

Table 17: HVAC

School
Prevailing Wage

Low Bid
Non-Prevailing Wage

Low Bid Savings
Percent
Savings

Parkside Middle $ 339,000 $ 339,000 $ 0 0.0%
Burneson Middle $ 488,200 $ 474,200 $14,000 2.9%
Westlake High $ 688,600 $ 668,600 $ 20,000 2.9%

TOTAL $ 1,515,800 $ 1,481,800 $ 34,000 2.2%

Table 18: Plumbing

School

Prevailing Wage
Low Bid

Non-Prevailing
Wage Low Bid Savings

Percent

Savings

Parkside Middle $ 105,900 $ 105,900 $ 0 0.0%
Bumeson Middle $ 118,900 $ 110,500 $ 8,400 7.1%
Westlake High $ 275,000 $ 230,900 $ 44,100 16.0%

TOTAL $ 499,800 $ 447,300 $ 52,500 10.5%

Table 19: Electrical

School
Prevailing Wage Non-Prevailing Wage

Low Bid Low Bid Savings

Percent

Savings

Parkside Middle $ 345,000 $ 323,046 $ 21,954 6.4%
Burneson Middle $ 195,000 $ 175,278 $ 19,722 10.1%
Westlake High $ 543,000 $ 503,000 $ 40,000 7.4%

TOTAL $ 1,083,000 $ 1,001,324 $ 81,676 7.5%
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Estimated overall savings for the project were 5.8 percent. Savings vary by
school and by trade. The largest dollar savings are associated with the largest
project, Westlake High School. However, the largest percentage savings were
associated with the smallest project, Parkside Middle School.

Plumbing had the largest average percentage savings (10.5%), followed by
electrical (7.5°/a), general trades (6.0%), and HVAC (2.2%). These are average
percentage savings for these trade areas. Work in the same trade area at different
schools had different savings rates. The savings rates for plumbing ranged from
16 percent at Westlake High School to 0 percent at Parkside Middle School. The
low bid on plumbing for Parkside Middle School came from a union contractor.

Savings may vary by project and by trade. For some combinations of
project and trade, savings may be high, while for others they may be low or zero.
Even without the requirement of the payment of prevailing wages, union
contractors may submit the low bid. The exemption of school construction from
the state's prevailing wage requirements does not guarantee that union contractors
will no longer win contracts. Union contractors can compete and win without the
prevailing wage requirement.

An aLysis of Bidding Competition

From the information obtained concerning the bids submitted in 12 bidding
competitions (3 schools multiplied by 4 trade areas), it was possible to simulate
bidding with and without the requirement of the payment of prevailing wages.
Twenty-one contractors submitted a total of fifty-eight bids. Twelve of the
contractors were non-union, seven were union contractors, and two classified
themselves as union or non-union. If the bidding were subject to prevailing wage
requirements, analysis indicated that union contractors would have won two of the
bidding competitions (17%) and a self-described union/non-union contractor
would have won three of the bidding competitions (25%). The seven remaining
competitions (58%) would have been won by non-union contractors. In bidding
not subject to prevailing wage requirements, union contractors won two of the
bidding competitions (17%) and a union/norrunion contractor won one of the
bidding competitions (8%). The remairung nine competitions (75%) were won by
non-union contractors. The removal of the prevailing wage requirement caused
the winning contractor to change in five of the bidding competitions.

Conc[usions

In a letter accompanying the information provided to the School Facilities
Commission, the construction manager for the project concluded that
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The letter also included the following comment.

Sam^risingly,%there was a lack gf urupn c¢ntractor bids,

partzcailarly; given the strength of th^ untons in the area.

Thzs riivolyes thoughts that unton coritractors ns'ay begin to

shy away from sclwol projects wzthout the prevailing wage

n place 73Ftilethis could hnut corr^pettnizenit could

also iricrease competitiveness Tlze market for schobls may

conszst `of an entirely new group of cqatz actors potentially

zesultzng zn more, lower cost, bzdders: With a. market shift,

haweve'r guality and cvazlabzhfy ?af slcelled tradesnaen

becometa concern.

This case study indicates that, in this instance, the presence or absence of
the prevailing wage requirement did affect the outcome of bidding competitions
and that the removal of the requirement may lead to savings. However, the
absence of the prevailing wage requirement did not guarantee a norrunion winner
to bidding competitions. Union contractors were able to compete and win even in
the absence of prevailing wage requirements, and non-union contractors were able
to compete and win even when prevailing wages were required.

Kl^
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Appendix 2

Regression Analysis of Dodge Construction Data

LSC obtained data on school construction activity from F.W. Dodge.60 The
data purchased covered the years 1992 through 2001. The information obtained
covered all types of school construction activity (new construction, addition, or
alteration) for all types of projects (primary schools, junior high schools, senior
high schools, vocational schools, community colleges, or colleges and universities
other than community colleges) undertaken by all types of owners (federal, state,
county, or private).

The variables in the data set include: Starting Date, General Contract Value,
Square Feet, Stories, Project Type, Structure Type, Owner, and County. "Starting
Date" is the month and year in which a project started, generally the bid
acceptance date. "General Contract Value" is the initial bid cost of the project in
thousands of dollars. "Square Feet" is the size of the project in thousands of
square feet. "Stories" is the number of stories in the project. "Project Type"
classifies the project as new construction, addition, or alteration. "Structure Type"
classifies the project as primary school, junior high school, senior high school,
vocational school, community college, or college and university. The variable
"Owner" classifies the project as county, state, federal, or private depending on
who is paying for the project. For the "Owner" variable, county corresponds to
local school districts. The variable "County" is the county in which the project is
located.

60

From the data obtained, LSC selected projects of structure type primary
school, junior high school, senior high school, and vocational schools with county
or state ownership. This data set was separated into three subsets based on project
type: new, addition, and alteration. The alteration subset did not have values for
the "Square Foot" variable.

General Contract Value was inflated to December 2001 dollars using an
average of the Engineering News Record (ENR) Construction Cost and Building
Cost Indices 61 County was used to create a dummy variable "Rural" equal to 1

F.W. Dodge, a part of the McGraw-Hill Construction Information Group, is the largest
provider of project news, plans, specif:cations, and analysis services for construction
professionals in the United States and Canada.

61 ENR is a nzagazine providing business and technical news about the construction industry.

The Building Cost Index is based on: 66.38 hours of skilled labor at the 20-city average of
bricklayers, carpenters andstructural ironworkers rates, plus 25 cwt ofstandard structural steel
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for rural counties and 0 for urban counties.6' Dummy variables were also created
for junior high school, senior high school, and vocational school.

School construction was exempted from the state's prevailing wage
requirements on August 19, 1997. To account for this in the analysis, a dummy
variable "PW" was created equal to 1 for "Starting Date" months before
September 1997 and equal to 0 for September 1997 and later. A project may have
been bid before but started after August 19. A value of 1 indicates that a project
was undertaken during the time period in which school construction was subject to
Ohio's prevailing wage law.

Inflation-adjusted cost per square foot ($SQFT) was calculated by dividing

the inflation-adjusted values of General Contract Value by the corresponding

value of the Square Feet variable. Regression analysis was used to estimate

equations describing $SQFT for the new and addition groups. $SQFT was used as

the dependent variable. Explanatory variables were PW, Rural, JHS, SHS, VOC,

interactions between PW and Rural, and a variable to represent the passage of

time 6'

The rural dummy variable was included to allow for the possibility that
costs may be different in these areas. The school type (JHS, SHS, VOC) dummy
variables were included to allow for the possibility that costs may differ depending
on the type of school. The passage of time was included in the regression
equations to account for changes in what is included in schools. Time was
represented by the variable Trend equal to one in January 1992 and increasing by
one with each month. The PW dummy variable was included to allow for the

shapes at the mill price prior to 1996 and the fabricated 20city price frorn 1996, plus 1.128 tons
ofportland cenaent at the 20cityprice, plus 1, 088 board-ft of 2 x 4 lumber at the 20-city price.

The Construction Cost Index is based on: 200 hours of common labor at the 20-city average of

comrnon labor rates, plus 25 cwt of standard structural steel shapes at the rnill price prior to
1996 and the fabricated 20-city price from 1996, plus 1.128 tons ofportland cement at the 20-city

price, plus 1, 088 board f of2 x 4 lumber at the 20 -city price.

The 20 US. cities that ENR rnaintains cost data on are: Atlanta, Baltimore, Birmingham,
Boston, Chicago, Cincinnati, Cleveland, Dallas, Denver, Detroit, Kansas City, Los Angeles,
Mznneapolis, New Orleans, New Yorh Philadelphia, Pittsburgh, St. Louis, San Francisco, and

Seattle.

°' 277e rural counties include all counties that are not in a metropolitan statistical area (MSA)
plus the following counties that are in a tLISA but are nzore rural in nataire: Ashtabula, Auglaize,
Brown, Carroll, Colurnbiana, Fxdton, Jefferson, Lawrence, and Washington.

" The variables PW, Rural, JHS, SHS, and VOC are "dumrny" or binary variables, i.e., variables

defined to have a value of either 0 or 1.
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impact of a prevailing wage requirement on cost. The interaction with the location
variable (PW-rural) was included because of the possibility of the "wage
importing" effect of a prevailing wage requirement.

The dummy variables included in the regression equations permit the
regression results to be used to create two equations: one equation with PW = 0
and another equation with PW = 1. The equation based on PW = 0 represents the
absence of a prevailing wage requirement. The equation based on PW = 1
represents the presence of a prevailing wage requirement. These two equations
can be used with the explanatory variables to calculate estimates of the dependent
variable ($SQFT) in both the presence and absence of a prevailing wage
requirement. The estimated values of $SQFT were multiplied by the
corresponding values of the "Square Feet" variable to obtain estimates of General
Contract Value in both the presence and absence of a prevailing wage
requirement. Any difference between these estimates may be interpreted as
estimates of the effects of a prevailing wage requirement.

Neiv Construction: The data set for the analysis of new construction
projects contained 450 observations. Preliminary analysis of the data found a
large number of small projects. Many of these small projects were modular or
portable classrooms that are not typically thought of as new construction. The
data was divided into two groups based on a break in the distribution of projects
when ordered by area. The "small" group contained projects for which the
variable Square Feet had a value equivalent to less than 13,500 square feet. The
"large" group contained the remaining projects. The results of the two regressions
are presented and discussed below.

Table 20: New Construction - large projects

Regression Statistics Variable Coefficients Standard Error t Stat P-value

Observations 256 Intercept 86.64 8.86 9.78 0.00

R Square 0.06 Trend 0.14 0.08 1.72 0.09
Adjusted R.Square 0.03 Rural 0.98 3.41 0.29 0.77

Standard Error 20.79 JHS 6.78 3.32 2.04 0.04

F 2.27 SHS 1.52 3.21 0.47 0.64

Significance F 0.03 VOC 15.17 8.82 1.72 0.09

PW 3.99 6.25 0.64 0.52
PW--Rural Interaction -5.54 5.65 -0.98 0.33

The estimated equation for new construction - large projects explains a
small percent of the variation and variance in the dependent variable, $SQFT. The
positive coefficient for the trend variable indicates that $SQFT has increased over
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time in excess of inflation. The positive coefficient for the rural dummy variable
indicates that $SQFT is greater in rural counties. The coefficient for the prevailing
wage dummy variable indicates that the prevailing wage requirement acts to
increase $SQFT. However, the prevailing wage - rural interaction variable
indicates that a prevailing wage requirement acts to decrease $SQFT in rural
counties.

Table 21: New Construction-small projects

Regression Statistics Variable Coefficients Standard Error t Stat P-value

Observations 194 Intercept 106.50 12.71 8.38 0.00

R Square 0.05 Trend -0.14 0.12 -1.20 0.23

Adjusted R Square 0.01 Rural -14.49 10.33 -1.40 0.16

Standard Error 29.38 JHS 0.96 7.65 0.13 0.90

F 1.33 SHS -2.00 6.26 -0.32 0.75

Significance F 0.24 vOC 9.18 7.95 1.15 0.25

PW -11.45 9_42 -1.22 0.23
PW--Rural Interaction 5.50 11.49 0.48 0.63

The estimated equation for new construction - small projects explains a
small percentage of the variation and variance in the dependent variable, $SQFT.
The coefficient on the trend variable indicates a decrease in $SQFT over time.
This may be due to the presence of a large number of modular trailers in this data
subset. The trailers are pre-fabricated buildings where the majority of the labor is
off-site and probably non-union and out of state both before and after the
exemption.

Additiorzs: The results of the regression run using the additions data subset

are presented and discussed below_

Table 22: Additions

Regression Statistics Variable Coefficients Standard Error t Stat P-value

Observations 676 Intercept 28.88 65.82 0.44 0.66

R Square 0.02 Trend 1.54 0.64 2.39 0.02

Adjusted R Square 0.01 Rural 10.42 33.00 0.32 0.75

Standard Error 288.07 JHS 80.37 34.46 2.33 0.02

F 2.27 SHS 10.06 24.74 0.41 0.68

Significance F 0.03 VOC -43.18 53.08 -0.81 0.42

PW 46.47 48.30 0.96 0.34
PW--Rural I nteractio n 8.73 45.74 0.19 0.85
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The estimated equation for additions explains a small percentage of the
variation and variance in the dependent variable, $SQFT. The positive coefficient
for the trend variable indicates that for additions $SQFT has increased over time in
excess of inflation. The coefficient on the rural dummy variable indicates that
costs may be higher in rural counties than in urban counties. The coefficient for
the prevailing wage dummy variable indicates that the prevailing wage
requirement acts to increase SSQFT. Furthermore, the prevailing wage - rural
interaction variable indicates that a prevailing wage requirement acts to increase
$SQFT in rural counties.

Atteratiotxs: The alteration data subset did not have information on project
size. In an attempt to work around this limitation in the data, the alteration data
subset was analyzed using the estimated percentage savings by project for the new
and additions data subsets. The two subsets were combined, and a regression was
run with estimated percentage savings as the dependent variable. The independent
variables were the inflation adjusted values of General Contract Value, the trend
variable, the location variable (Rural), and the project type variables (JHS, SHS,
VOC). The results of the regression are presented and discussed below.

Table 23: Alteratiotns

Re ression Statistics Variable Coe ficients Standard Er-ror t Stat P-value

Observations 1,126 Intercept -0.251916 0.012707 -19.82 0.00
R Square 0.14 ENR Value 0.000004 0.000001 4.58 0.00
Adjusted R Square 0.13 Trend 0.001496 0.000157 9.52 0.00
Standard Error 0.18 Rural 0.005441 0.0.10698 0.51 0.61
F 29.28 JFLS 0.026332 0.015585 1.69 0.09
Significance F 0.00 SHS -0.067186 0.012403 -5.42 0.00

VOC -0.089969 0.024703 -3.64 0.00

In the regression for alterations, the dependent variable was the estimated
percentage savings due to the absence of a prevailing wage requirement. A
negative value indicated savings and a positive value indicated that the exemption
increased costs. Thus, a negative coefficient on an explanatory variable indicates
that the variable was associated with increased savings and a positive coefficient
indicates that the variable was associated with decreased savings. The equation
explains a small percentage of the variation and variance in estimated percentage
savings. The coefficient on the inflation-adjusted values of General Contract
Value (ENR Value) indicates that as project size increases, estimated percentage
savings decreases. The coefficient on the trend variable indicates a decline over
time in percentage savings. The coefficient on the rural dummy variable indicates
a smaller savings percentage in rural counties than in urban counties. The
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coefficients on the project type variables indicate that compared to primary
schools, savings percentages are lower for junior high schools and higher for
senior high schools and vocational schools.

Variable Selection: LSC chose to include the same explanatory variables
in each of the three equations that estimated $SQFT. Because of this choice, each
equation has one or more variables that are not "statistically significant" in that
equation. Table 24 presents the P-values (or probability values) for the
explanatory variables for each equation. The column "Mi.nimum" contains for
each variable the minimum P-values from the three equations. Although the
estirnated coefficients generally do not satisfy the frequently used (and arbitrary)
standard of 5 percent, the equations need not be discarded.

Table 24: P-values for Regressions

Explanatory Variable New-large New-sinail Addition Minimum
Intercept 0.0000 0.0000 0.6609 0.0000
Trend 0.0870 0.2304 0.0171 0.0171
Rural 0.7730 0.1625 0.7523 0.1625
JHS 0.0423 0.8998 0.0200 0_0200
SHS 0.6370 0.7499 0.6843 0.6370
VOC 0.0866 0.2502 0.4162 0.0866
PW 0.5243 0.2256 0.3363 02256
P W--Ru ral Interaction 0.3273 0.6331 0.8487 0.3273

One interpretation of P-values is the probability that the coefficient is zero.
Using this interpretation, one minus the P-value is the probability that the
coefficient is not equal to zero.

Table 25: 1-P-values for Regressions

Explanatory Variable New-large New-small Addition Maximum

Intercept 1.0000 1:0000 0.3391 1.0000
Trend 0.9130 0.7696 0.9829 0.9829
Rural 0.2270 0.8375 0.2477 0.8375
JHS 0.9577 0.1002 0.9800 0.9800
SHS 0.3630 0.2501 0.3157 0.3630
VOC 0.9134 0.7498 0.5838 0.9134
PW 0.4757 0.7744 0.6637 0.7744
PW--Rural Interaction 16727 0.3669 0.1513 0.6727
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The question of variable significance may be a non-issue. The data
analyzed may be thought of as a population, not a sample. Significance tests deal
with sampling error. If an analyst is working with the population of data, there is
no sample and no sampling error. Therefore, significance tests are not necessary.
This may be acceptable if inference is not the goal of the analysis. The results
apply to the data set analyzed and that data set only. If the results are to be applied
outside of the data set used to calculate the regression equation, then the data set
must be treated as a sample and statistical significance is a relevant concern.
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Appendix 3

Background Statistics on School Construction
(based on data from F.W. Dodge)

Table 26: General Contract Value
by Project Type (dollars in millions)

New Construction Additions Alterations Total

General General General General

Year
Contract

Projects Value

Contract
Projects Value Projects

Contract
Value Projects

Contract
Value

1992 24 $64.6 58 $95.1 125 $68.4 207 $228.1
1993 34 $153.4 60 $80.4 154 $41.5 248 $275.2
1994 50 $110.6 73 $120.9 153 $62.3 276 $293.8
1995 42 $225.6 52 $113.4 150 $41.5 244 $380.6
1996 61 $242.7 63 $146.0 119 $62.8 243 $451.5
1997 49 $172.7 62 $181.8 102 $41.7 213 $396.2
1998 29 $208.5 68 $160.1 218 $78.2 315 $446.9
1999 39 $363.8 92 $234.5 150 $121.5 281 $719.8
2000 48 $474.2 67 $2413 115 $109.0 230 $824.5
2001 74 $832.4 82 $377.7 108 $131.8 264 $1,341.9

Total 450 $2,848.4 677 $1,751_2T 1,394 $758.8 2,521 $5,358.5

Table 27: General Contract Value
by Project Type (shares of totals)

New Construction Additions Alterations

Year Projects

General
Contract

Value Projects

General
Contract

Value
General

Projects Contract Value

1992 11.6o/n 28.3% 28.0% 41.7% 60.4% 30.0%
1993 13.7% 55.7% 24.2% 29.2% 62.1% 15.1%
1994 18.1% 37.6% 26.4% 41.2% 55.4% 21.2%
1995 17.2% 59.3% 21.3% 29.8% 61.5% 10.9%
1996 25.1% 53.8°/u 25.9% 32.3% 49.0% 13.9%
1997 23.0% 43.6% 29.1% 45.9% 47.9% 10.5%
1998 9.2% 46.7% 21.6% 35.8% 69.2% 17.5%

1999 13.9% 50.5% 32.7% 32.6% 53.4% 16.9%
2000 20.9% 57.5% 29.1% 29.3% 50.0% 13.2%
2001 28.0% 62.0% 31.1% 28.1% 40.9% 9.8%
Total 17.9% 53.2% 26.9% 32.7% 55.3% 14.2%
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Table 28: General Contract Value
by Location (dollars in millioias)

Urban Rural Total

General
Contract

General
Contract

General
Contract

Year Projects Value Projects Value Projects Value

1992 141 $130.9 66 $97.2 207 $228.1
1993 189 $243.7 59 $31.6 248 $275.2
1994 200 $208.2 76 $85.5 276 $293.8
1995 177 $340.9 67 $39.7 244 $380.6
1996 181 $297.5 62 $154.0 243 $451.5
1997 168 $312.6 45 $83.6 213 $396.2
1998 198 $332.0 117 $114.9 315 $446.9
1999 192 $462.5 89 $257.3 281 $719.8
2000 172 $551.4 58 $273.2 230 $824.5
2001 186 $851.1 78 $490.8 264 $1,341.9
Total 1,804 $3,730.8 717 $1,627.7 2,521 $5,358.5

Table 29: General Contract Value
by Location (shares of totals)

Urban Rural

Year Projects

General
Contract

Value Projects

General
Contract

Value

1992 68.1% 57.4% 31.9% 42.6%
1993 76.2% 88.5% 23.8% 11.5%
1994 72.50./0 70.9% 27.5% 29.1%
1995 72.5% 89.6% 27.5% 10.4%
1996 74.5% 65.9% 25.5% 34.1%
1997 78.9% 78.9% 21.1% 21.1%
1998 62.9% 74.3% 37.1% 25.7%
1999 68.3% 64.3% 31.7% 35.7%
2000 74.8% 66.9% 25.2% 33.1%
2001 70.5% 63.4% 29.5% 36.6%
Total 71.6o/n 69.6% 28.4% 30.4%
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Table 30: General Contract Value

Urban Projects by Type (dollars in millions)

New Construction

General
Contract

Additions

General
Contract

Alterations

General
Contract

Total

General
Contract

Year Projects Value Projects Value Projects Value Projects Value

1992 13 $25.8 34 $43.3 94 $61.8 141 $130.9
1993 24 $135.9 45 $70.2 120 $37.5 189 $243.7
1994 32 $65.4 52 $93.4 116 $49.4 200 $208.2
1995 31 $208_5 39 $100.2 107 $32.2 177 $340.9
1996 38 $148.3 44 $108.4 99 $40.7 181 $297.5
1997 38 $137.5 41 $136.3 89 $38.9 168 $312.6
1998 19 $152.4 48 $131.4 ]31 $48.2 198 $332.0
1999 24 $209.2 63 $172.1 105 $81.2 192 $462.5
2000 30 $286.5 48 $190.8 94 $74.1 172 $551.4
2001 45 $525.9 51 $241.2 90 $84.1 186 $851.1

Total 294 $1 ,895.4 465 $1,287.3 1 1,045 $548.1 1,804 $3,730.8

Table 31: General Cotttract Value
Urban Projects by Type (shares oftotals)

New Construction Additions Alterations

Year Projects

General
Contract

Value

General
Contract

I Projects Value

General
Contract

Projects Value

1992 9.2% 19.7% 24.1 o/a 33.1% 66.7% 47.2%
1993 12.7% 55.8% 23.8% 28.8% 63.5% 15.4%
1994 16.0% 31.4% 26.0% 44.9% 58.0% 23.7%
1995 17.5% 61.2% 22.0% 29.4% 60.5% 9.5%
1996 21.0% 49.9% 24.3% 36.4% 54.7% 13.7%
1997 22.6% 44.0% 24.4% 43.6% 53:0% 12.4%
1998 9.6% 45.9% 24.2% 39.6% 66.2% 14.5%
1999 12.5% 45.2% 32.8% 37.2o/n 54.7% 17.6%
2000 17.4% 52.0% 27.9% 34.6% 54.7% 13.4%
2001 24.2% 61.8% 27.4% 28.3% 48.4% 9.9%
Total 16.3% 50.8% 25.80/. 34.50/, 57.9% 14.7%
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Table 32: General Contract Value
Rural Projects by Type (dollars in millions)

New Construction

General
Contract

Additions

General ^
Contract

Alterations

General
Contract

Total

General
Contract

Year Projects Value Projects Value Projects Value Projects Value

1992 11 $38.8 24 $51.7 31 $6.7 66 $97.2
1993 10 $17.5 15 $10.2 34 $3.9 59 $31.6
1994 18 $45.2 21 $27.5 37 $12.9 76 $85.5
1995 11 $17.1 13 $13.2 43 $9.3 67 $39.7
1996 23 $94.4 19 $37.6 20 $22.0 62 $154.0

1997 11 $35.3 21 $45.5 13 $2.8 45 $83.6

1998 10 $56.1 20 $28.7 87 $30.1 117 $114.9
1999 15 $154.6 29 $62.4 45 $40.3 89 $257.3
2000 18 $187.6 19 $50.6 21 $34.9 58 $273.2

2001 29 $306.5 31 $136.6 18 $47.7 78 $490.8

Total 156 $953.0 212 $464.0 349 $210.7 717 $1,627.7

Table 33: General Contract Value
Rural Projects by Type (shares of totals)

New Construction Additions Alterations

Year

General
Contract

Projects Value

General
Contract

Projects Value

General
Contract

Projects Value

1992 16.7% 39.9% 36.4% 53.2% 47.0% 6.9%
1993 16.9% 55.4% 25.4% 32.2% 57.6% 12.4%
1994 23.7% 52.8% 27.6% 32.1% 48.7% 15.1%
1995 16.4% 43.2% 19.4% 33.4% 64.2% 23.4%
1996 37.1% 61.3% 30.6% 24.4% 32.3% 14.3%

1997 24.4% 42.2% 46.7% 54.5% 28.9% 3.4%

1998 8.5% 48.8% 17.1% 25.0% 74.4% 26.2%
1999 16.9% 60.1% 32.6% 24.2% 50.6% 15.7%
2000 31.0% 68.7% 32.8% 18.5°/u 36.2% 12.8%
2001 37.2% 62.4% 39.7% 27.8% 23.1% 9.7%

Total 21.8% 58.5% 29.6% 28.5% T- 48.7% 12.9%
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Table 34: General Contract Value
New Construction by Location (dollars in millions)

Urban Rural Total

General
Contract

General
Contract

General
Contract

Year Projects Value Projects Value Projects Value

1992 13 $25.8 11 $38.8 24 $64.6
1993 24 $135.9 10 $17.5 34 $153.4
1994 32 $65.4 18 $45.2 50 $110.6
1995 31 $208.5 11 $17.1 42 $225.6

1996 38 $148.3 23 $94.4 61 $242.7
1997 38 $137.5 11 $35.3 49 $172.7
1998 19 $152.4 10 $56.1 29 $208.5
1999 24 $209.2 15 $154.6 39 $363.8
2000 30 $286.5 18 $187.6 48 $474.2
2001 45 $525.9 29 $306.5 74 $832.4

Total T 294 $1,895.4 r 156 $953.0 450 $2,848.4

Table 35: General Contract Value
New Construction by Location (shares of totals)

Urban Rural

Year Projects

General
Contract

Value

General
Contract

Projects Value

1992 54.2% 39.9% 45.8% 60.1%
1993 70.6% 88.6°/u 29.4% 11.4%
1994 64.0% 59.2% 36.0% 40.8%
1995 73.8% 92.4% 26.2% 7.6%
1996 62.3% 61.1% 37.7% 38.9%
1997 77.6% 79.6% 22.4% 20.4%
1998 65.5% 73.1% 34.5% 26.9%

1999 61.5% 57.5% 38.5% 42.5%
2000 62.5% 60.4°/u 37.5% 39.6%
2001 60.8% 63.2% 39.2% 36.8%

Total 65.3°/u 66.5% F 34.7% 33.5%
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Table 36: General Contract Value
Additions by Location (dollars in millions)

Urban Rural Total

Year

General
Contract

Projects Value

General
Contract

Projects Value

General
Contract

Projects Value

1992 34 $43.3 24 $51.7 58 $95.1
1993 45 $70.2 15 $10.2 60 $80.4
1994 52 $93.4 21 $27.5 73 $120.9
1995 39 $100.2 13 $13.2 52 $113.4
1996 44 $108.4 19 $37.6 63 $146.0
1997 41 $136.3 21 $45.5 62 $181.8
1998 48 $131.4 20 $28.7 68 $160.1
1999 63 $172.1 29 $62.4 92 $234.5
2000 48 $190.8 19 $50.6 67 $241.3
2001 51 $241.2 31 $136.6 82 $377.7

Total 465 $1,287.3 ^-212 $464.0 677 $1,751.2

Table 37: General Contract Value

Additions by Location (shares of totals)

Urban Rural

General General
Contract Contract

Year Projects Value Projects Value

1992 58.6% 45.6% 41.4% 54.4%
1993 75.0% 87.4% 25.0% 12.6%
1994 71.2% 77.3% 28.8% 22.7%
1995 75.0% 88.3% 25.0"/0 11.7%
1996 69.8% 74.3% 30.2% 25.7°/u
1997 66.1% 75.0% 33.9% 25.0%
1998 70.6% 82.1% 29.4% 17.9%
1999 68.5% 73_4°/n 31.5°/u 26.6%
2000 71.6% 79.0% 28.4% 21.0%
2001 62.2% 63.8% 37.8% 36.2%
Total 1 68.7% 73.5% 31.3°.4u 26.5%
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Table 38: General Contract Value
Alterations by Locatiori (dollars in millions)

Urban Rural Total

General
Contract

General
Contract

General
Contract

Year Projects Value Projects Value Projects Value

1992 94 $61.8 31 $6.7 125 $68.4
1993 120 $37.5 34 $3.9 154 $41.5
1994 116 $49.4 37 $12.9 153 $62.3

1995 107 $32.2 43 $9.3 150 $41.5
1996 99 $40.7 20 $22.0 119 $62.8
1997 89 $38.9 13 $2.8 102 $41.7

1998 131 $48.2 87 $30.1 218 $78.2
1999 105 $81.2 45 $40.3 150 $121.5
2000 94 $74.1 21 $34.9 115 $109.0
2001 90 $84.1 18 $47.7 108 $131.8

Total 1,045 $548.1 1 349 $210.7 1,394 $758.8

Table 39: General Contract Value
Alterations by Location (shares of totals)

Urban Rural

Year Projects

General
Contract

Value Projects

General
Contract

Value

1992 75.2% 90.3% 24.8% 9.7%
1993 77.9% 90.5% 22.1% 9.5%
1994 75.8% 79.3% 24.2% 20.7%
1995 71.3% 77.6% 28.7°/u 22.4%
1996 83.2% 64.9% 16.8% 35.1%
1997 87.3% 93.2% 12.7% 6.8%
1998 60.1% 61.6% 39.9% 38.4%
1999 70.0% 66.8% 30.0% 33.2%
2000 81.7% 67.9% 18.3% 32.1%
2001 83.3% 63.8% 16.7% 36.2%
Total I 75.0% 72.2% 25.0% 27.8%
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Appendix:4

Wage Data from the Current Population Survey

An earlier section discussed trends in the Ohio construction industry using
information from the Bureau of Labor Statistics. Information was available for the
broad categories "Construction" and "Special Trades Contractors." This section
makes use of information collected through the Current Population Survey to
provide some detail about wages for specific trades.

The Current Population Survey (CPS) is a monthly survey of about 50,000
households conducted by the Bureau of the Census for the Bureau of Labor
Statistics. The survey is conducted through a scientifically selected sample
designed to represent the civilian noninstitutional population. The survey provides
estimates for the nation as a whole and serves as part of model-based estimates for
individual states and other geographic areas. Estimates obtained from the CPS
include employment, unemployment, eamings, hours of work, and other
indicators. They are available by a variety of demographic characteristics
including age, sex, race, marital status, and educational attainment. They are also
available by occupation, industry, and class of worker.

LSC was able to obtain micro-level data from the CPS using the Federal
Electronic Research and Review Extraction Tool (FERRET). Through FERRET,
LSC was able to extract information from the survey responses of Ohio
construction workers. Data was obtained for the years 1994 through 2001.
Although the data obtained was from a scientifically selected sample designed to
represent the national civilian noninstitutional population, the data obtained is not
a representative sample of Ohio construction workers. Nevertheless, the data does
provide information about Ohio construction wages by trades before and after the
prevailing wage exemption.

The information obtained included the individual's hourly pay rate, union
membership status, and industry code. Hourly pay rate was inflated to December
2001. Tables 40, 41, and 42 present a breakdown of inflation adjusted pay rates
by union status and industry code before (pre exemption) and after (post
exemption) August 1997. .Table 43 presents a similar breakdown of the union
wage premium. 64

No claims of causality can be made, but the tables are generally in line with
the findings of the Kessler and Katz paper. The data indicate a decline in real
(inflation adjusted) construction wages. Construction wages were 5.7 percent

"The union wage premium is the percent bywhich the wages of union members in a given
occupation exceed the wages ofnon-members.
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lower in the post-exemption period. Union wages were 7.8 percent lower and
non-union wages were 1.2 percent lower. The average union wage premium fell
from 57.8 percent to 47.3 percent.

Table 44 provides information on the number of observations used in
constructing the other tables. As mentioned above, the data obtained through the
FERRET was from a scientifically selected sample designed to represent the
national noninstitutional population. The data obtained is not a representative
sample of Ohio construction workers. This accounts for the difference between
the growth in real wages reported in the BLS data and the decline in real wages
reported in the data obtained through the FERRET. Additionally, many of the
cells in Table 44 have small numbers indicating that the averages in the other
tables are based on a small number of observations. The data provide some
information, but are not without weaknesses, so any conclusions are tentative and
must be interpreted with caution_

The data extracted from the CPS is not a representative sample of Ohio
construction workers, but it does describe the experiences of some Ohio
construction workers before and after the exemption. The data indicate a general
decline in real (inflation adjusted) construction wages. This is different from the
evidence presented in the Ohio data from the Bureau of Labor Statistics. That data
is from surveys designed to yield results representative of Ohio. The CPS data
obtained by LSC is not representative of Ohio, but indicates the experiences of
some individuals in Ohio. In the CPS data, workers indicating a union affiliation
experienced a greater decfine, although this was not necessarily true for specific
union workers. The union wage premium for Ohio construction workers in
general also declined; although, again it did not decline for workers in all trades.
As with the data from the Bureau of Labor Statistics, it is not possible to discern a
specific impact on school construction workers.
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Table 40: Hourly Pay Rate for All Construction Workers

Supervisors, carpenters and rel. workers
Supervisors, electricians and power transnvssion installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, plumbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.
Brickmasons and stonemasons
Brickmason and stonemason apprentices
Tile setters, hard and soft
Carpet insfa.llers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance
Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices
Concrete and terrazzo finishers
Glaziers
Insulation workers
Paving, surfacing, and tamping equipment operators
Roofers
Sheetmetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Construction laborers

IR:: Legislative Servrce Conarrtissrnn -70.

Pre Post Percent
Exemption Exemption Difference

$14.98 $19.68
$19.90 $21.62
$11.62 $10.99
$23.36 $26.04
$17.96 $16.84
$16.60 $16.10
$15.57 $22.74
$14.01 $6.83
$10.34 $12.79
$14.06 $15.00

$9.66
$12.51 $11.07
$18.35 $17.64
$8.44 $12.45
$5.78 $13.20

$10.63 $16.08
$10.58 $24.01
$14.49 $16.86
$19.72 $18.88
$9.24 $10.83

$18.51 $15.35
$9.00 $23.10

$17.16 $17.41
$14.26

$12.70 $13.35
$14.12 $20.37
$19.91 $20.79

$14.80
$15.10
$12.25

31.4%
8.7%

-5.5%
11.4%
-6.2%
-3.0%
46.0%

-51.3%
23.7%

6.6%

-11.5%

47.5%
128-4°/u
51.3%

126.9%
16.4%
-4.2%
17.1%

-17.1%
156.5%

1.4%

59 $14.71 -5.7%
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Table 41: Hourly Pay Rate for Ureiou Workers

Supervisors, carpenters and rel. workers
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, plumbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.

Brickmasons and stonemasons
Brickmason and stonemason apprentices

Tile setters, hard and soft
Carpet installers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance

Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices

Concrete and terrazzo finishers
Glaziers
Insulation workers
Paving, surfacing, and tamping equipment operators

Roofers
Sheetmetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Construction laborers

Overall Average

Pre Post Percent
Exemption Exemption Difference

$29.11
$19.45
$20.27

$27.89
x^ZU

40.2%

$27.63 -5.1%
$22.39 15.2%

$20.75 2.4%

$15 . .37 $8.93 -41.9%

$18.12 $20.05 10.7%

$10.03.w_^... _...._..
$17.14 $13.95 -18.6%
$21.12 $22.55 6.8%
$9.18 $11.10 20.9%

$22.28
$25.46
$10.65
$23.33

$21.94

$18.31
$16.46
$20.61

$17.59

$20.24

$21.88 -1.8%
$20.53 -19.4%
$10.83 1.6%
$19.24 -17.5%
$23.10
$20.98 -4.3%
$22.74
$17.68 -3.4%
$26.95 63.8%
$23_09 12.0%
$17.29
$16.47 -6.4%
$16.20

$18.67 -7.8%
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Table 42: Hourly Pay Rate for Non-Union Workers

Supervisors, carpenters and rel. workers
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, pluinbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.
Brickmasons and stonemasons
Brickinason and stonemason apprentices
Tile setters, hard and soft
Carpet installers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance
Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices
Concrete and terrazzo finishers
Glaziers
Insulation workers

Paving, surfacing, and tamping equipinent operators
Roofers
Sheetmetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Constructibn laborers

Overall Average

Pre Post Percent
Exemption Exemption Difference

$14.46

$11.62
$17.61
$17.06
$14.23
$15.57
$13.11
$10.34
$12.77

$11.66
$12.80

$7.95
$5.78

$10.66
$10.58
$11.89
$13.24

$7.83
$12.90

$9.00
$12.39

$10.29
$12.95
$15.70
^=s

$19.68 36.1%
$18.49
$10.99 -5.5%
$21.26 20.7%
$15.61 -8.5%
$14.32 0.6%
$22.74 46.0%

$5.78 -55.9°/u
$12.79 23.7%
$12.81 0.3%
$9.28

$10.62 -9.0%
$14.10 10.2%
$14.48 82.1 %
$13.20 128.4%
$16.41 53.9%
$24.01 126.9%
$14.35 20.7%
$16.01 21.0%

$10.26
$12.56
$12.67
$18.18
$16.19
$13.55
$13.18
$10.38

$12.82 $12.67

23.1%
40.4°/u

3.1%

-1.2%
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Table 93: Union Wage Premium

Supervisors, carpenters and rel. Aorkers
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, plumbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.
Brickmasons and stonemasons
Brickmason and stonemason apprentices

Tile setters, hard and soft
Carpet installers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance
Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices

Concrete and terrazzo finishers

Glaziers
Insulation workers
Paving, surfacing, and tainping equipment operators

Roofers
Sheetmetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Construction laborers

Overall Average

Pre Post Percent
Exemption Exemption Difference Difference

50.8%
-,..._.__:,::,.., ---
65.3°/n 29.9% -35.3% -54.1%
14.0% 43.5% 29.5% 210.7%
42.4% 44.9% 2.5% 5.9%

17.3% 54.7% 37.4% 216.0%

41.9"/0 56.6%
8.1%

14.7% 35.1%

47.0% 1.4°/u -15.6% -33.2%

65.0% 59.9% -5.1% -7.8%
15.4% -23.4% -38.8% -252-0%

,..^.,:.
87.4%
92.3%
36.0%
80.9%

77.1%

_.._....__ _
52.5%

_- 34.9% -40.0%
28.2% 64.1% 69S%o

38.5% -42.3% -52.4%

104.4%
81.0%

78.0% 39.5%
27.1% 48.3%
31.3% 42.7%

45.6%
27.6%
24.9%
56.0%

27.4% 35.5%

-10.5%57.8% 47.3%

-49.3%
77.8%
36.5%

-18.1%
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Table 44: Number of Observations

Pre-exemption Post-exemption

Union Nonunion Combined Union Nonunion Combined

Supervisors, carpenters and rel. workers 1 2 3 1 1
Supervisors, electricians and power

transmission installers 3 3 1 2
Supervisors, painters, paperhangers, and

plasterers 2 2 1 1
Supervisors, plumbers, pipefitters, and

steamfitters 1 1 2 3 1 4

Supervisors, construction, n.e.c. 23 38 61 8 36 44
Brickmasons and stonemasons 9 14 23 5 13 18
Brickmason and stonemason apprentices 2 2 1 1
Tile setters, hard and soft 2 3 5 1 2 3
Carpet installers 6 6 1 1
Carpenters 30 94 124 43 99 142
Carpenter apprentices 2 2 4
Drywall installers 2 11 13 3 19 22
Electricians 34 17 51 31 43 74
Electrician apprentices 2 3 5 3 2 5
Electrical power installers and repairers 1 1 2 2
Painters, construction and maintenance 2 24 26 7 32 39
Paperhangers I I I I

Plasterers 1 3 4 1 2 3

Plumbers, pipefitters, and steamfitters 26 23 49 28 16 44
Plumber, pipefitter, and steamfitter

apprentices 2 2 4 3 3

Concrete and terrazzo finishers 7 6 13 3 8 11
Glaziers 1 1 1 1
Insulation workers 4 4 8 6 3 9
Paving, surfacing, and tamping

equipment operators 1 5 6
Roofers 12 28 40 5 32 37
Sheetmetal duct installers 1 2 3 1 3 4
Structural metal workers 12 2 14 8 4 12
Drillers, earth 1 2 3
Construction trades, n.e.c. 7 14 21 21 15 36
Construction laborers 85 180 265

Total 181 304 485 271 528 799
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Appendix 5

An Example of an Omitted Variable
Regression Analysis Including SFC Funding

LSC used information available in the Annual Reports of the Ohio School
Facilities Conunission to create a dummy variable equal to 1 if a project received
SFC funding and equal to 0 if it did not. Including this variable allows for the
possible effect that receiving such funding may have on project cost. The Annual
Report contained information on amounts distributed to school districts each year.
The information included the county in which the district was located. The data
LSC obtained from F.W. Dodge did not include district names, but did include
county. The attempt to match-up the two sources of information was made
difficult because the amounts distributed by SFC to a district may be used on more
than one project that may have more than one starting date. Because of the
possibility of over-identifying (designating a project as receiving SFC funding
when it did not) or under-identifying (designating a goject as not receiving SFC
funding when it did) SFC projects, the results of the regression run with this
variable were not used in the body of this report. They are presented here as an
example of the effects of an omitted variable.

The regression including the SFC dummy variable was run on the new
large data subset only. Table 45, below, presents the coefficient estimates from
that regression along with the estimates from the regression on the same data set
without the SFC variable. The positive coefficient on the SFC variable indicates
that School Facilities Commission funding is associated with higher project costs.

Table 45: Effect of Including SFC Vuriable

without SFC with SFC Change

Intercept 86.64 86.43 -0.21

Trend 0.14 0.14 -0.01

Rural 0.98 -0.41 -1.40
JHS 6.78 6.70 -0.09

SHS 1.52 1.22 -0.29
VOC 15.17 15.48 0.31
SFC 3.56
PW 3.99 4.50 0.51
PW - Rural Interaction -5.54 -4.13 1.41

Including the SFC variable had small negative effects on the estimated
coefficient for trend variable and the JHS variable and larger negative effects on
the estimated coefficient for the Rural and SHS variables. Including the SFC
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variable increased the estimated coefficients on the PW variable and the
interaction of the PW and Rural variables. These increases will act to increase the
estimated savings due to the prevailing wage exemption. Table 46, below,
presents the effect of the change in estimated coefficients on estimated savings.

Table 46: Effect of Estimated Savings

Year without SFC with SFC Change

1997 $1,451.5 $1,992.5 $540.9
1998 $4,282.3 $6,462.8 $2,180.5
1999 $3,131.4 $7,972.4 $4,841.0
2000 $4,622.3 $10,654.0 $6,031.7
2001 $12,204.0 $20,717.8 $8,513.8
Total $25,691.5 $47,799.4 $22,107.9

If the SFC variable is omitted, 85 out of the 164 nev^-large projects
undertaken after the prevailing wage exemption are estimated to have savings. If
the SFC variable is included, all 164 projects are estimated to have savings. This
analysis suggests that omitting the SFC variable from the regression used in the
main body of the report results in a savings estimate that is downwardly biased.
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IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

STATE EX. REL., NORTHERN OHIO
CHAPTER OF ASSOCIATED BUILDERS &
CONTRACTORS, INC.
9255 Market Place West
Broadview Heights, OH 44147

And-

FECHKO EXCAVATING, INC.
865 West Liberty Street, Suite 120
Medina, Ohio 44256

And-

DAN VILLERS
1167 Shannon Avenue
Barberton, OH 44203
Taxpayer

And-

JASON ANTILL
1288 Valley Avenue
Barberton, OH 44203
Taxpayer

Plaintiffs,

v.

THE BARBERTON CITY SCHOOLS
BOARD OF EDUCATION
C/O Mr. Dennis Liddle, President
479 Norton Avenue
Barberton Ohio, 44203

Defendant.

CASE NO.

JUDGE

t ',S^4a 6. CA"LLAlix"

MOTION FOR A TEMPORA.RY
RESTRAINING ORDER

Alan G. Ross, Esq. (0011478)
Nick A. Nykulak, Esq. (0075961)
Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South,
Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551
Fax: 216-447-1554
Email: nickn@rbslaw.com
COUNSEL FOR PLAINTIFFS

EXHIBIT

3



NOW COME Plaintiffs, listed in the above-captioned action, and pursuant to Rule 65(A)

of the Ohio Rules of Civil Procedure, respectfully move this Court to issue a temporary

restraining order restraining and enjoining Defendant, the Barberton City Schools Board of

Education, its agents, servants, employees, architects and attorneys, and all persons in active

concert and participation with them (collectively referred to as the "Board"), from in any

manner:

(1) Awarding any contracts for the site work for the construction of the New Barberton

Middle School Project ("the Project");

(2) Permitting any bidder to perform work pursuant to any agreement to perform site

work or any other work on the Project or any other project that contains a provision requiring

compliance with Chapter 4115 of the Ohio Revised Code;

(3) Allowing the Board to award any contract(s) or accept any bids for the site work on

the Project that is not prepared in accordance with the requirements of Section 153.12 of the

Ohio Revised Code; and

(4) Making any payments or allow work to begin under any agreement or contract

already executed and related to the construction of the Project resulting from any of the unlawfnl

actions described above.

The above-described temporary restraining order is being requested pending a hearing

and determination of Plaintiffs' Motion for Preliminary Injunction on the grounds that immediate

and irreparable injury, loss and damage will result to Plaintiffs before Defendant, or its attorneys,

can be heard in opposition. In the attached Certificate of Attomey, the undersigned has

demonstrated that all reasonable efforts have been made to notify the Defendant Barberton Board

of Education of this action through telephone calls made to its retained counsel, Ms. Tamzin
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O'Neil, Esq., as well as through its statutory counsel, Ms. Lisa Miller, Esq., the City of

Barberton Law Director. The legal arguments in support of this Motion for Temporary

Restraining Order are fully discussed in the attached Memorandup in Support.

Respectfully submitt

q. (001147,

Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551
Fax: 216-447-1554
Email: nickn@rbslaw.com

COUNSEL FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

This is to certify that a copy of the Motion for Temporary Restraining
Memorandum in Support was sent via electronic mail to Tamzin Velley O'Neil,
the Barberton City Schools Board of Education, at ton '(â ervin u cho
Apri13, 2009.

Attomey for Plaintiffs
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

This action is, among other things, a taxpayers action seeking to obtain a preliminary and

permanent injunction restraining the Board from accepting bids, awarding any contracts,

expending any public monies, and/or performing any work upon any such agreement or contract

already executed for the construction of the New Barberton Middle School Project ("Project"),

located in Barberton, Ohio because the bid specifications and resultant contract require

the payment of prevailing wages in contravention of R.C. 4115.03 (B)(3). Verified Complaint

¶¶ 1-2.

The Complaint filed by Plaintiffs also seeks a declaratory judgment under Section

2721.03 of the Ohio Revised Code; requesting the Court to declare null, void, and

unconstitutional the actions of the Board in that: (1) the Board incorporated a provision in the

bidding specifications and contract for the Project requiring compliance with the requirements of

Chapter 4115 of the Ohio Revised Code, in direct contravention of R.C. 4115.03(B)(3) (Id. at

¶ 2); (2) the incorporation of the Chapter 4115 prevailing wage compliance requirement in the

bidding process and in any resultant contract is void for vagueness, denies bidders/successful

bidders and their subcontractors procedural and substaltive due process and imposes

unannounced bidding and contract compliance criteria; and (3) violates R.C. 153.12 and R.C.

3313.46(A)(6) because the Board failed to obtain an architect's/engineer's estimate necessary to

detennine whether the purported lowest (responsible) bidder's bid was within 10% of such

estimate; and (4) imposing the prevailing wage requirement unlawfully modified the terms and

conditions regarding how a contractor's bid will be accepted for the construction of the Project
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and constitutes an abuse of discretion by the Board, as the Board has exceeded its statutory

authority which will result in the misappropriation of public funds. Id.

Prior to instituting this civil action, Plaintiffs made a written application to the Law

Director for the City of Barberton, pursuant to R.C. 3313.35, as well as their retained counsel

requesting that they and/or the Board take corrective action with regards to the unlawful

prevailing wage requirement. Id. at ¶3; see also Exhibit A to the Complaint. None of the parties

contacted, including the Board, have taken any corrective actions requested in the said written

application. The instant action followed. Id. at ¶4.

II RELEVANT FACTS

A. The Parties

Plaintiffs, Villers and Antill, are taxpayers of the City of Barberton and Summit County,

Ohio. Villers resides at 1167 Shannon Avenue, Barberton, Ohio 44203, and Antill resides at

1288 Valley Avenue, Barberton, Ohio 44203. Id. at ¶5. Plaintiff, Fechko Excavating, Inc.

("Fechko") is an Ohio corporation and construction company doing business in the State of Ohio

that received bid specifications for the Project, and submitted a bid for the Project. Id. at ¶6.

Plaintiff Northern Ohio Chapter of Associated Builders and Contractors, Inc. ("ABC") is a non-

profit corporation organized under the laws of the State of Ohio. Id. at ¶7. ABC is a local

chapter of Associated Builders and Contractors, Inc., which is a national trade association

consisting of over twenty-five thousand Merit Shop construction industry associates and

contractors. Id. at ¶8. The objective of ABC and its members is to provide high quality, low

cost, and timely construction work, which benefits businesses, consumers and taxpayers. Id.

The Northern Ohio Chapter of ABC represents over three hundred and fifty Merit Shop associate

members and construction contractors, including contractors located in Summit County and
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contractors employing residents of Summit County and the City of Barberton. Id. at ¶9. Plaintiff

Fechko which bid on the Project is a member of the Northern Ohio Chapter of ABC. Id. at ¶10.

The Defendant, Barberton City Schools Board of Education ("the Board"), is located in

Barberton, Ohio and is a board of education organized under the Laws of the State of Ohio,

pursuant to R.C. 3313.01 et seq. Id. at ¶11.

B. The Project

On or about March 3, 2009, the Board issued an advertisement for sealed bids for the site

work for the Project. Id. at ¶13; see also the advertisement for sealed bids attached as Exhibit B

to the Complaint. The Board is the owner of the Project and is the contracting party for the

construction of the Project. Id. at ¶14. The Project is being paid for in part by taxpayer funds, as

a six (6) mill levy was passed by Barberton taxpayers in March of 2008 to fund at least forty

percent (40%) of the construction costs for the Project. Id. at ¶15. The latter sixty percent (60%)

of the construction costs for the Project are being funded by taxpayer monies received from the

Ohio School Facilities Conunission ("OSFC"), a state agency created by the 122°d Ohio General

Assembly to fund school construction projects. Id. ¶16. Both the Board and the OSFC are

exempt from the requirements of Chapter 4115.

On or about March 3, 2009, the Board released an advertisement for sealed bids that

included an unlawful requirement stating "PREVAILING WAGE RATES APPLY; BIDDERS

SHALL COMPLY WITH CHAPTER 4115 OF THE OHIO REVISED CODE." Id. at ¶17; see

also Exhibit B to the Complaint. All contractors who submitted bids for the Project submitted

their bids using wage rates supplied by the Board in its bid specifications, which the contractors

believed to be the applicable prevailing wage rates for Summit County, in order to calculate their
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labor costs for the Project, although no wage determination was ever requested by the Board

under R.C. 4115.04(A) or determined pursuant to R.C. 4115.05. Id. ¶18.

On March 25, 2009, sealed bids for the Project were submitted to the Treasurer of the

Barberton City School District, opened and read immediately thereafter. Id. at ¶19. On or about

April 1, 2009, the Board held a special session in which it awarded the contract for the site work

for the Project to Mr. Excavator, the purported low bidder on the Project. Id. at ¶20. However,

Mr. Excavator's bid is void, as the Board unlawfully required contractors to utilize prevailing

wage rates for Summit County when preparing their bids for the Project causing the cost of the

bids submitted on the Project to be higher than if the Board had complied with the requirements

of the law and R.C. 4115.03(B)(3). Id. Although the bid for the site work was awarded by the

Board to Mr. Excavator, to the best of Plaintiffs' knowledge and belief, no work has commenced

or has been performed on the Project by Mr. Excavator in accordance with bid award. Id. at ¶21.

As explained in detail below, it is clear that RC. 4115.03(B)(3) specifically exempts any

board of education from the requirements of Ohio's Prevailing Wage Law, Chapter 4115, when

undertaking the construction of any school facility. As such, the Board exceeded its authority

and abused its discretion by mandating compliance with Ohio's Prevailing Wage Law, arbitrarily

and capriciously increasing the costs ofthe bids submitted for work on the Project. By law, the

Board is required to accept the lowest responsible bid which is impossible to do when the Board

mandated the payment of prevailing wages for the Proj ect.

Plaintiff Fechko attests that its bid for the site work on the Project would have been

$26,000.00 lower, or $863,751.88, if it had bid the site work for the Project without taking into

consideration the applicable prevailing wage rates for Summit County, Ohio. Id. at ¶32. In

bidding the Project at the prevailing wage rates applicable for Summit County, Fechko's labor
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costs on the Project increased by approximately $10 per hour. Id. Mr. Excavator's prevailing

wage bid was $874,000.00 for the site work on the Project. Id. at ¶ 33. Fechko's prevailing

wage bid was $889,751.88 for the site work on the Project. Id. at ¶34. If the Board did not

unlawfully require the application of Chapter 4115 and the payment of prevailing wages on the

Project, Plaintiff Fechko's non-prevailing wage bid would have resulted in a net $10,248.12

savings on the construction costs for the Project to Barberton taxpayers, the loss of which will

result in economic hann to the Barberton taxpayers as a whole. Id at ¶35.

Moreover, the Board simply stated Chapter 4115 would apply to the Project with the

knowledge that the Ohio Department of Commerce ("the Department") does not have the

jurisdiction or authority to enforce or apply the requirements of Chapter 4115 to the Project

because a board of education is exempt pursuant to R.C. 4115.04(B)(3). Id. at ¶¶ 41-43.

Without the administrative and investigative assistance and enforcement activities provided by

the Department, the bid specifications issued by the Board are vague, impossible to comply with,

unenforceable, ambiguous and void. What is more, every contractor that submitted a bid on the

Project is subject to "unannounced criteria." Therefore, the Board's actions should be deemed

constitutionally void for vagueness.

Furthermore, the Board failed to comply with R.C. 153.12 in awarding the bids for the

Project. R.C. 153.12 requires the Board to prepare an "estimate of costs" for the Project and

award a bid only if it is within ten percent (10%) of the estimate of costs. The Board, on or

about March 3, 2009, issued an advertisement for bids and bid specifications that included an

"estimate of costs" prepared for the Project which included certain work estimated to cost about

2.6 million dollars. Id. at ¶57. On or about March 16, 2009, the Board issued Addendum 91 to

the bid specifications which eliminated from the bid specifications the following work: (1) Basic



Electrical Materials and Methods; (2) Raceways and boxes; (3) Asphalt Paving; and (4) concrete

paving. Id. at ¶58. These eliminated specifications from the scope of work substantially lowered

and reduced the overall costs of the contemplated Project. Id. at ¶59.

The Board never had prepared a new estimate of costs covering the revised scope of work

for the Project. Id. at ¶60. On April 1, 2009, the Board awarded the contract for the Project to

Mr. Excavator without ever having revised the estimate of costs, in violation of R.C. 153.12. It

is impossible to ascertain whether Mr. Excavator, or any of the bids submitted for the Project,

were within 10% of the architect's estimate for the Project because a revised estimate was never

prepared for the revised scope of work. Id. at ¶61.

The Plaintiffs are entitled to an injunction against the Board restraining the Board from

unlawfully mandating compliance with Chapter 4115 and awarding any bids or executing any

contracts for the Project that contains this unlawful requirement, as well as injunctive relief for

the Board's failure to comply with the requirements of R.C. 153.12. The Plaintiffs are also

entitled to a declaratory judgment ordering that the inclusion of a requirement of compliance

with Chapter 4115.03 et seq. by the Board is void, unlawful and unconstitutional. If an

injunction is not issued by this Court, Plaintiffs will suffer immediate, substantial and irreparable

harm as Plaintiffs have no other adequate remedy of law to challenge the Board's unlawful,

arbitrary and capricious actions.

II. LAW AND ARGUMENT

Under Ohio Rule of Civil Procedure 65(A), a temporary restraining order may be granted

without notice to an adverse party when:

(1) It clearly appears from specific facts shown by affidavit or by the
verified complaint that immediate and irreparable injury, loss or damage will
result to this applicant before the adverse party or his attorney can be heard in
opposition, and (2) the applicant's attomey certifies to the court in writing the
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efforts, if any, which have been made to give notice and the reason supporting his
claim that notice should be required ...

A temporary restraining order is appropriate in situations where prior to a case tried upon

its merits, injurious acts might occur which would render wholly ineffectual and valueless the

ultimate judgment demanded by a plaintiff. The purpose of a temporary restraining order is to

preserve and protect the ability of the court to provide an effective judgment on the merits. I

There are three prerequisites a plaintiff must meet in order to obtain a temporary

injunction: (1) the existence of a legal right to the relief demanded, (2) inadequate legal remedy,

and an (3) irreparable injury. Id. The facts and circumstances in this case clearly demonstrate

that Plaintiffs are entitled to the relief requested.2

A. Plaintiffs Have A Legal Right To The Relief Demanded.

1. The Board's Prevailing Wage Requirement is Unlawful and
Constitutes a Clear Abuse of Discretion.

Plaintiffs herein are demanding as relief, inter aZia, that the Board remove the prevailing

wage rate requirement from this, and all future construction contracts. The Plaintiffs' demand is

premised upon the statutory requirement that the Board, under Ohio law, must accept the lowest

responsible bid on all construction contracts pursuant to R.C. 3313.46(A)(6), and that Ohio

' Gobel v. Laing, 12 Ohio App. 2d 93, 231 N.E.2d 341 (1967). See also Craggett v. Board of Education, 234 F.
Supp. 381 (N.D. Ohio 1964), aff'd 338 F.2d 941 (6`° Cir. 1964).

Z It is well established that courts should take particular caution in granting injunctions, especially in cases affecting
a public interest where the court is asked to interfere with or suspend the operation of iniportant works or control the
action of another department of government. Cleveland Constr., Inc. v. Ohio Dept. ofAdrn. Sev., Gen. Seiv. Adm.
(1997), 121 Ohio App.3d 372, 383, 700 N.E.2d 54. To prevail on a complaint seeking injunctive relief with respect
to the award of a public contract, plaintiff must prove by clear and convincing evidence that the award constituted
an abuse of discretion and resulted in some tangible harm to the public in general, or to the plaintiff contractor
individually. Monarch Construction Co. v. Ohio School Facilities Cominission, 150 Ohio App. 3d 134, 141, 2002
Ohio 6281, 779 N.E.2d 844. (Internal citation omitted.) "Clear and convincing evidence" is that measure or degree
of proof that will produce in the mind of the trier of facts a firm belief or conviction as to the allegations sought to
be established. It is intermediate, being more than a mere preponderance, but not to the extent of such certainty as is
required beyond a reasonable doubt as in criminal cases. It does not mean clear and unequivocal. State v. Eppi zge -,
(2001) 91 Ohio St.3d 158, 164, 2001 Ohio 247, 743 N.E.2d 881, 887. The facts presented herein not only establish
that Plaintiffs are entitled to a temporary restraining order by clear and convincing evidence, but also establish they
are entitled to a preliminary and permanent injunction against the Board for the unlawful actions alleged herein.
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Revised Code, 4115.03 et seq., which establishes Ohio's prevailing wage law, does not confer

any authority whatsoever to the Board to include a prevailing wage provision in any public

improvement project undertaken by the Board. In fact, R.C. 4115.04(B)(3) specifically

precludes the Board from incorporating a prevailing wage provision in a public improvement

project undertaken bv the Board. Due to the Board's unlawful actions, acceptance of the lowest

responsible bid for the Project has been made impossible. Furthermore, the Board's actions have

impeded the competitive bidding process and will cause a misappropriation of public funds

unless enjoined by this Court.

An action for an injunction to prevent the award of a construction contract can be brought

by a taxpayer or a contractor who submitted a losing bid on the Project.3 A taxpayer is entitled

to prosecute an action to enjoin the execution and performance of a contract on the grounds that

there was no competitive bidding and it was contrary to law.° A taxpayer's action will not be

barred because the taxpayer had a fmancial interest in a company which placed an unsuccessful

bid for the work, unless there is a showing that the taxpayer was not acting in good faith- Id.

Generally, a party wishing to bring a taxpayer's action for injunction must first make a written

request to the Director of Law. If the Director of Law takes no action, the individual taxpayer

may bring the action in his own name.5

In 1997, the Ohio 122°d General Assembly in Senate Bill No. 102 amended Ohio's

Prevailing Wage Law, R.C. 4115.03 to R.C. 4115.16, in order to specifically exclude all boards

3 Regional Refuse Systevns, Inc. v. Cleveland (Oct. 28, 1982), Cuyahoga App. No. 44433, 1982 WL 5983; Cleveland,
ex rel. Industrial Pollution Control Inc., v. Cleveland (Nov. 27, 1985), Cuyahoga App. Nos. 49446, 49495 and
49777, 1985 WL 3989.
^ Coleman, ex rel. State, v. Munger (1948), 84 Ohio App. 148, 39 O.O. 170, 83 N.E.2d 809, paragraph one of the
syllabus.
5 hidustrial Polladion Control, Inc., supra, at 7; State, ex rel. Cleveland City Coanicil, v. Cuyahoga Cty. Bd. of
Elections (1974), 40 Otno App.2d 299, 302, 69 0.0.2d273, 275-276, 318 N.E.2d 889, 891-892.
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of education from compliance with Chapter 4115 when undertaking public improvement projects

in order to save Ohio schools and taxpayers money. See R.C. 4115.04(B)(3); see also, Senate

Bill 102 attached hereto Exhibit "A." The Legislature intended the money saved in construction

costs to be applied to improving the student's education and overall experience, while easing the

financial burden on taxpayers. In the same Senate Bill, the Ohio Legislature created the Ohio

School Facilities Commission to help fiind school construction projects.

The Ohio Legislature then ordered the Legislative Service Commission to issue a report

in five years later detailing: (1) the amount of money saved by school districts and educational

service centers due to the exemption; (2) the impact of the exemption on the quality of public

school building construction in the State; (3) the impact of the exemption on the wages of

construction employees working on the construction of public school buildings in the State; and

(4) other subjects as detemiined by the Legislative Budget Office. On May 20, 2002, the

Legislative Service Cotmnission issued a report indicating an aggregate 10.7% savings on school

construction projects due to the exemption amounting to 487.9 million dollars. See the May 20,

2002 Legislative commission Report No. 149 attached hereto as Exhibit "B." Following the

results of the Legislative Commission Report, the Ohio Legislature did not act to remove the

prevailing wage exemption for school construction projects, nor did the Legislature amend the

statute to allow a board of education to "elect" to apply prevailing wages to a construction

project undertaken by a board of education.

The exemption and Legislative Commission Report are clear evidence of the

Legislature's intent not to permit boards of education from applying Chapter 4115 to a

construction project. However, the explicit language of the statute itself provides further proof
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of the Legislature's intent to prevent boards of education from "electing" to apply Chapter 4115

to a public improvement project undertaken by a board. R.C. 4115.04(B) provides in part:

(B) Sections 4115.03 to 4115.16 of the Revised Code do not apply to:

(3) Public improvements undertaken by, or under contract for, the board of
education of any school district or the governing board of any educational

service center;

(4) Public improvements undertaken by, or under contract for, a county hospital
operated pursuant to Chapter 339. of the Revised Code or a municipal hospital
operated pursuant to Chapter 749. of the Revised Code if none of the funds used
in constructing the improvements are the proceeds of bonds or other obligations
that are secured by the fia.ll faith and credit of the state, a county, a township, or a
municipal corporation and none of the funds used in constructing the
improvements, including funds used to repay any amounts borrowed to construct
the improvements, are funds that have been appropriated for that purpose by the
state, a board of county commissioners, a township, or a municipal corporation
from funds generated by the levy of a tax, provided that a county hospital or
municipal hospital may elect to apply sections 4115.03 to 4115.16 of the
Revised Code to a public improvement undertaken by, or under contract for,
the hospital;

(Emphasis added).

Tn: comparing the language used in section (3), which exempts projects undertaken by any

board of education from Chapter 4115 with the language used in section (4), which exempts

county and municipal hospital construction projects, it is clear that the Legislature specifically

included language to allow county hospitals to "elect" to apply prevailing wages to a project,

while intentionally denying the same statutory authority to a board of education. Thus, the

Board is without any statutory authority to apply Chapter 4115 to the Project in any way

constituting an abuse of discretion. Where the Legislature wanted to give a public body the

ability to "elect prevailing wage, it specifically did so. As such, the plain language of R.C.
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4114.04 actually prohibits boards of education from "electing" prevailing wage as the Board did

here.6

Moreover, the paramount goal in the construction or interpretation of a statute is to

ascerfain and give effect to the legislature's intent in enacting that statute.' A court must first look

to the language of the statute to determine legislative intent.8 Under the Revised Code, words and

phrases must be read in context and construed according to common usage.9 Where the words of

a statute are plain and unambiguous, it is the court's duty to enforce that statute -- not interpret

it.10 It is only where the words of a statute are ambiguous, are based upon an uncertain meaning,

or there is an apparent conflict of some provisions, that a court has the right to interpret a

statute.'1 Here, as discussed above, the words of R.C. 4115.03(B)(3) are not ainbiguous and

clearly set forth the Legislature's intent to prohibit boards of education from applying Chapter

4115 to any school construction project. It is the duty of the Court to enforce the statute as

written.

Likewise, the Board is mandated by statute to accept only the lowest responsible bid for

work on the Project. R.C. 3313.46(A)(6).32 Here, Plaintiff Fechko's bid for the Project would

have been $10,248.12 less that the bid submitted by Mr. Excavator had the unlawful requirement

mandating compliance with Chapter 4115 not been included in the bid specifications by the

Board for the Project. Verified Complaint at ¶ 35. This expenditure for the site work on this

b See Elek v. Huntington Nat'l Bank (1991), 60 Ohio St3d 135, 573 N.E.2d 1056 (where the Legislature wants to
provide a legal right or reliefunder a statute, it uses specific language to do so).
' Featzka v. Millcraft Paper Co. (1980), 62 Ohio St.2d 245, 247, 16 0.O.3d 280, 282, 405 N.E.2d 264, 266.
$ Ohio State Bd. of Phm nzacy v. Frantz (1990), 51 Ohio St.3d 143, 145, 555 N.E.2d 630, 632; Provident Bank v.
Wood (1973), 36 Ohio St.2d 101, 105, 65 0.0.2d 296, 298, 304 N.E.2d 378, 381.
9 See R.C. 1.42.
° Provident Bank, supra, at 105-106, 65 0.O.2d at 298, 304 N.E.2d at 381.

R.C. 1.49; Kroff v. Arn hein (1916), 94 Ohio St. 282, 285, 114 N.E. 267, 268.
'' RC. 3313.46 (A)(6) provides: "None but the lowest responsible bid shall be accepted. The board may reject all
the bids, or accept any bid for both labor and material for such improvement or repair, which is the lowest in the
aggregate. In all other respects, the award of contracts for improvement or repair, but not for purchases made under
section 3327.08 of the Revised Code, shall be pursuant to section 153.12 of the Revised Code."
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Project is the first step in an overall $46 million dollar construction of the New Barberton Middle

School. Based upon the Legislative Service Commission 2002 study adopted and endorsed by

the Ohio Legislature (Exhibit "B"), there is an aggregate savings of 10.7% to Barberton

taxpayers and Ohio taxpayers by virtue of the elimination of the Chapter 4115 requirement. The

Board's unlawful imposition of Chapter 4116 wages will amount to millions of dollars of

additional cost to Barberton taxpayers. By requirnig bidders to pay prevailing wages when the

Board's Project is exempt from Chapter 4115, by the clear and unambiguous intent of the Ohio

Legislature, constitutes an abuse of discretion that will result in the misappropriation of taxpayer

funds.

Furthermore, it is axiomatic that boards of education are creatures of statute and have

only such jurisdiction and authority as is thus conferred by statute.13 They may not, under their

rule-making power or otherwise confer upon themselves further jurisdiction or authority. Id. It

has long been established that any contract made by a public entity that is in violation of statute

or beyond the power of the entity to make is void and binding on neither party.14 The Board's

decision to include a prevailing wage provision in a construction contract clearly exceeds their

statutory authority under the law and constitutes an abuse of its discretion which will result in

serious economic harm to the Barberton taxpayers if the Project is allowed to proceed.

2. Even if the Chapter 4115 could apply to the Project, the Board has
Failed to Comply with the Requirements of RC. 4115.03 et seq.

It is clear that Ohio Revised Code § 4115.04(B)(3) precludes the Board from

incorporating a prevailing wage provision in a construction contract or bid specification, causing

the same to be void and unlawful. However, even if this Court determines that the Board

'' Verberg v. Board of Education (1939), 135 Ohio St. 246, 20 N.E.2d 368.
14 Cuyahoga Counh, Board of Consniissioners v. Richcerd L. Bowen & Associates (June 10, 2003), Cuyahoga App.

No. 81867, 2003 Ohio 3663.
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somehow has the lawful authority to include a prevailing wage provision in its bid specifications

and construction contracts, the Board has failed (1) to have the Director of Commerce determine

the prevailing rates of wages of inechanics and laborers called for by the public improvement in

the locality where the work is to be performed, prior to advertising for bids in violation of R.C.

4115.04 and R.C. 4115.08; (2) failed to attach a determined schedule of wages to the

construction/bidding documents in violation of R.C. 4115.04; and (3) failed to designate a

prevailing wage coordinator and failed to have the Director of Commerce appoint a coordinator

in its stead in violation of R.C. 4115.032. In other words, since the Ohio Department of

Comnierce will not administer or enforce the requirements of Chapter 4115 on the Project, the

contract is impossible to comply with, subjecting all contractors who bid on the Project to

unannounced criteria and provisions which should be deemed void for vagueness. 15

Due process demands that the State provide meaningful standards in its laws. A law must

give fair notice to the citizenry of the conduct proscribed and the penalty to be affixed if that law

is breached.16 Implicitly, the law must also convey an understandable standard capable of

enforcement in the courts, for judicial review is a necessary constitutional counterpoise to the

broad legislative prerogative to promulgate codes of conduct.t7

Although the vagueness doctrine is perhaps most familiar in the context of criminal law,

"[v]ague laws in any area suffer a constitutional infirmity."'$ As the United States Supreme

Court has explained:

Vague laws offend several important values. First, because we assume that man is
free to steer between lawful and unl.awful conduct, we insist that laws give the

15 Chavez v. Flous. Auth. of El Paso (C.A.5, 1992), 973 F.2d 1245, 1249, quoting United States v. Clinical Leasing
Servs., Inc. (C.A.5, 1991), 925 F.2d 120, 122, fn. 2, quoting A.B. Small Co. v. Am. Sugar Refning Co. (1925), 267
U.S. 233, 239, 45 S.Ct. 295, 69 L.Ed. 589, and Exxon Coip. v. Bacsbee (C.A.5, 1981), 644 F.2d 1030, 1033.
16 See, generally, Kolender v. Lawson (1983), 461 U.S. 352, 357-358, 103 S.Ct. 1855, 75 L.Ed.2d 903; Colten v.

Kentucky (1972), 407 U.S. 104, 110, 92 S.Ct. 1953, 32 L.Ed.2d 584.
"Giaccio v. Pennsylvania (1966), 382 U.S. 399, 403, 86 S.Ct. 518, 15 L.Ed.2d 447.
1e Ashton v. Kentuclq, (1966), 384 U.S. 195, 200, 86 S.Ct. 1407, 16 L.Ed.2d 469.
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person of ordinary intelligence a reasonable opportunity to know what is
prohibited so that he may act accordingly. Vague laws may trap the im7ocent by
not providing fair waming. Second, if arbitrary and discriminatory enforcement is
to be prevented, laws must provide explicit standards for those who apply them.
A vague law impermissibly delegates basic policy matters to police [officers],
judges, and juries for resolution on an ad hoc and subjective basis, with the
attendatit dangers of arbitrary and discriminatory application.19

When a statute is challenged under the due-process doctrine prohibiting vagueness, the

court must determine whether the enactment ( 1) provides sufficient notice of its proscriptions to

facilitate compliance by persons of ordinary intelligence; and (2) is specific enough to prevent

official arbitrariness or discrimination in its enforcement.20 The determination of whether a

statute is impermissibly imprecise, indefinite, or incomprehensible, must be made in light of the

facts presented in the given case and the nature of the enactment challenged.21 In undertaking

that inquiry into the statute or ordinance at issue, the courts are to apply varying levels of

scrutiny. "The difference between the various levels of scrutiny for vagueness has never been

defmitively spelled out, as in equal protection jurisprudence."22 Though the degree of review is

not described with specificity, regulations such as including the requirements and various

penalties in Chapter 4115 in the contract herein that are directed to economic matters and impose

only civil penalties are subject to a "less strict vagueness test" If the enactment "threatens to

inhibit the exercise of constitutionally protected rights," a more stringent vagueness test is to be

applied.Z3

19 Grayned v. Rockford (1972), 408 U.S. 104, 108-109, 92 S.Ct. 2294, 33 L.Ed.2d 222.
20 Kolender, 461 U.S. at 357, 103 S.Ct. 1855, 75 L.Ed.2d 903.
" See Bcickley v. Wilktns, 105 Ohio St3d 350, 2005 Ohio 2166, 826 N.E.2d.811, P 19; Coates v. Cincinnati (1971),

402 U.S. 611, 614, 91 S.Ct. 1686, 29 L.E&2d 214; Hoffman Estates v. The Flipside, Hoffman Estates, Inc.

(1982), 455 U.S. 489, 495, 102 S.Ct. 1186, 71 L.Ed.2d 362, and fn. 7.
'-'' ABN 5lst St. Partners v. New York, 724 F.Supp. 1142, 1147, (S.D.N.Y.1989).
'' Hoffman Estates, 455 U.S. at 498-499, 102 S.Ct. 1186, 71 L.Ed.2d 362.
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In either rubric, however, a statute is not void simply because it could be worded more

precisely or with additional certainty.24 The critical question in all cases is whether the law

affords a reasonable individual of ordinary intelligence fair notice and sufficient definition and

guidance to enable him to conform his conduct to the law; those that do not are void for

vagueness."

Since the board of education of each school district is a governmental entity established

by Ohio statute, resolutions and regulations passed by the Board in this case are analogous to an

ordinance or statute. By adopting a resolution and setting forth bidding documents and contracts

containing a requirernent to apply Chapter 4115 to the Project, the Board is violating the

prevailing wage exemption set forth in R.C. 4115.04 (B)(3), imposing void and vague

requirements on contractors and therefore, the Court should declare the Board's resolution, bid

specifications and resultant contract to be unconstitutionally void for vagueness.

The prevailing wage requirement included in the bid specifications and resultant contract

by the Board is vague and ambiguous, impairing the competitive bidding process for Plaintiffs

for several reasons. The Board simply stated in the bid specifications that bidders shall comply

with Chapter 4115. Because the Department will not administrafively assist, investigate or

enforce Chapter 4115 for the Board's Project, no contractor can comply with Chapter 4115 while

working on the Project. First, there are dozens of requirements contained in Chapter 4115 which

the Department is required to fulfill before a project can begin, or require direct enforcement by

the Ohio Department of Commerce. The Board has not explained or enumerated to any

contractor submitting a bid on the Project how these provisions of Chapter 4115 would apply or

24 State ex rel. Rea - Door Bookstore v. Tentls Dist. Cozu't of Appeals (1992), 63 Ohio St.3d 354, 358, 588 N.E.2d
116, citing Rot1a v. United States (1957), 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498.
zs

Grayned, 408 U.S. at 108-109, 92 S.Ct. 2294, 33 L.Ed.2d 222; Papachristou v. Jacksonville (1972), 405 U.S. 156,
92 S.Ct. 839, 31 L.Ed.2d 110.
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be enforced without the direct involvement of the Department. Because of the Department's

intimate involvement in nearly every aspect of Clia.pter 4115 compliance, there are numerous

substantive and procedural mechanisms in the statute and accompanying regulations that provide

for the essential due process rights of public authorities, contractors and employees. Once the

framework of the Departrnent's pivotal constitutional role in providing substantive and

procedural due process is removed, the structure of the statute collapses, rendering it

unintelligibly vague and thus, unconstitutionally void.

For instance, the Chapter 4115 requires the Department to determine the applicable

prevailing wage rates for the Project. See R.C. 4115.04 and R.C. 4115.05. The statute also

provides that the Department is the exclusive first step to any person/party filing a prevailing

wage complaint against any contractor or subcontractor who is believed to be in violation of the

law. See R.C. 4115.10 and R.C. 4115.16. Where and with which Board employee will

prevailing wage complaints be filed for the Project? What procedures will be followed in the

investigation of the complaint? Will an interested party as defined under Chapter 4115 be

permitted to file a complaint and thereafter be permitted to institute a private action to enforce

Chapter 4115? Who will set the wage rates for the Project? Who will update the wage rates as

the project proceeds? How often will wage rates be updated? Who will ensure contractors are

complying with the law? Chapter 4115 places the Department in the administrative and

investigative position to perform all of these functions. The above list of questions is merely a

sampling of the questions that arise and render the Board's inclusion of Chapter 4115 hopelessly

vague and thus void.

16



The Board's Chapter 4115 requirement is simply impossible to apply or enforce on the

Project and no contractor can be in compliance with the requirements of Chapter 4115 without

the direct involvement of the Department to administer and enforce the law.

Moreover, R.C. 4115.99 contains a criminal provision which all contractors and

subcontractors working on the Project maybe subjected to even without the involvement of the

Department of Commerce. R.C. 4115.99 provides:

(A) Whoever violates section 4115-08 or 4115.09 of the Revised Code shall be
fined not less than twenty-five, nor more than five hundred dollars.

(B) Whoever violates division (C) of section 4115.071 [4115.07.1], section
4115.10, or 4115.11 of the Revised Code is guilty of a misdemeanor of the second
degree for a first offense; for each subsequent offense such person is guilty of a
misdemeanor of the first degree.

These criminal actions are separate and apart of any action of the Department and are

brought by state, city or county prosecutors. Because the Department will not administer or

enforce prevailing wage law on the Project, contractors could be paying the correct wage rates

had the Department with its decades of expertise established an investigation, and yet be charged

with paying incorrect wage rates to employees as detern-uned through some unknown process

created by the Board subjecting the contractor to criminal prosecution. Hence, the Board actions

are unconstitutionally void for vagueness as Chapter 4115 contains a criminal provision, and a

reasonable individual of ordinary intelligence cannot receive fair notice and sufficient defuiition

and guidance to enable him to conform his/her conduct to the law.'6

Furthermore, the Supreme Court of Ohio has held that a public entity abuses its discretion

when it bases its decision to award a contract or bid upon nebulous or nonexistent criteria.Z' As

such, the application of Chapter 4115 to the Project under these circumstances subjects every

26 Grayne t 408 U.S. at 108-109, 92 S.Ct. 2294, 33 L.Ed.2d 222; Papachi-istou v. Jacksonville (1972), 405 U.S. 156,
92 S.Ct. 839, 31 L.Ed.2d 110.
27 See Dayton ex re1. Scandrick v. McGee (1981), 67 Ohio St.2d 356, 21 0.0.3d 225, 423 N.E.2d 1095.
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bidder who intends to work on the Project or that submits a bid on the Project to unannounced

criteria undermining the integrity of the competitive bidding process. Id. As sueh, all bids

submitted or awarded on the Project are void and unenforceable.

3. The Board Failed to Comply with R.C. 153.12.

All bids submitted on the Project are void and the Board must be enjoined from

proceeding with any work on the Project or from awarding any contracts for the Project as the

Board has failed to comply with the requirements of R.C. 153.12. R.C. 153.12 provides in

relevant part:

The Ten-Percent Rule may be found in R.C. 153.12(A), which provides:

...No contract to which this section applies shall be entered into if the price of the
contract, or, if the project involves nmltiple contracts where the total price of all

contracts for the project, is in excess of ten per cent above the entire estimate
28thereof...

R.C. 153-12 requires the Board to prepare an "estimate of costs" for the Project and

award a bid only if it is within ten percent (10%) of the estimate of costs. The Board, on or

about March 3, 2009, issued an advertisement for bids and bid specifications that included an

"estimate of costs" prepared for the Project which included certain work estimated to cost in

excess of 2.6 million dollars. Id. at ¶57. On or about March 16, 2009, the Board issued

Addendum #1 to the bid specifications which eliminated from the bid specifications the

following work: (1) Basic Electrical Materials and Methods; (2) Raceways and boxes; (3)

Asphalt Paving; and (4) concrete paving. Id. at ¶58. These eliminated specifications from the

scope of work substantially lowered and reduced the overall costs of the contemplated Project.

Id. at ¶59.

'e See Golub Mech. Contrs.. bec. v. Universiry ofAkron, 2001 Ohio App. LEXIS 825, 6-7 (Ohio Ct. App., Summit
County Mar. 7, 2001).
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The Board never had prepared a new estimate of costs covering the revised scope of work

for the Project. Id. at ¶60. On April 1, 2009, the Board awarded the contract for the Project to

Mr. Excavator without revising the estimate of costs in violation of RC. 153.12, as it is

impossible to ascertain whether Mr. Excavator, or any of the bids submitted for the Project, were

within 10% of the architect's estimate for the Project because a revised estimate was never

performed for the revised scope of work. Id. at ¶61.

As such, Plaintiffs are entitled to injunctive relief and the Board should be enjoined from

awarding, executing or performing any work on the Project and work for the Project must be re-

bid in accordance with the requirements of R.C. 153.12.

4. An Injunction is Required and Should Otherwise Issue.

If this Court should determine that the Board is permitted to include a prevailing wage

provision in a constiuction contract undertaken by the Board, and that prevailing wage provision

is not void for vagueness as written, nor does the bidding specifrcation violate Ohio's

competitive bidding laws or R.C. 153.12; an injunction still must be granted to prevent the award

of any bids or the execution of any contract for the Project.

As stated previously, the Board (1) has failed to have the Director of Commerce

determine the prevailing rates of wages of inechani.cs and laborers called for by the public

improvement in the locality where the work is to be performed, prior to advertising for bids in

violation of R.C. 4115.04 and R.C. 4115.08; (2) failed to attach a determined schedule of wages

to the construction/bidding documents in violation of R.C. 4115.04; and (3) failed to designate a

prevailing wage coordinator or to cause the Director of Commerce appoint a coordinator in its

stead in violation of R.C. 4115.032. If Chapter 4115 does apply, no public authority may

commence a prevailing wage project without first complying with the above Revised Code
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Sections. R.C. 4115.08. Therefore, Plaintiffs have a legal right to the relief demanded.

B. Plaintiffs have No Adequate Remedy at Law.

Plaintiffs have no other remedy at law in this case. The bids for the Project were opened

and the Board awarded the bid to Mr. Excavator over the objections of Plaintiffs on April 1,

2009. The inflated bid submitted by Mr. Excavator must be approved by the OSFC and work

will commence as soon as practicable. An injunction is needed to stop the award of the bid and

the commencement of work on the Project to prevent the misappropriation of public funds to

prevent impairment of the competitive bidding process, and to ensure proper compliance with

Ohio law, specifically R.C. 153.12 et seq. and R.C. 3313.46(A)(6). It is well established that

there is no other remedy than injunctive relief when public entities are in clear violation of a

public bidding laws.''9

C. Plaintiffs Will Suffer Serious and Irreparable Harm.

There can be no doubt that the Plaintiffs in this action have, and will continue to suffer

irreparable ham7. Indeed, should no injunction issue, the contract will be awarded and the work

may be completed before the adjudication and termination of this action. The taxpayers of

Barberton will lose in excess of $10,000 on this Project alone, while contractors will not bave a

chance to place a competitive bid for the Project in accordance with the provisions of the law,

which the Board has completely ignored. Plaintiffs and other member contractors of ABC will

incur a loss in revenues, profits, good will and good standing in the financial and business

communities. All contractors suffer irreparable harm when the Board fails to follow the

mandatory procedures of Ohio's the Prevailing Wage Law and is left without any meaningful

guidance for its bid, and taxpayers will suffer from potentially inaccurate and over inflated bids.

29 Cleveland Constr. v. Ohio Dep't ofAdrnin. Servs., GSA, (1997), 121 Ohio App. 3d 372, 383-384; CB Transp. v.
Bd. ofMental Retardation (1979), 60 Ohio Misc. 71, 14 0.O.3d 328, 397 N.E.2d 781, paragraph one of the syllabus.
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Furthermore, it is abundantly clear that the Barberton taxpayers herein properly

proceeded by filing an action for injunctive relief 30 Moreover, if the Board is not enjoined from

awarding the contract or from commencing work on the Project, the harm suffered by Barberton

taxpayers will be ineparable as the funds paid for work on the Project cannot be recovered once

work begins on the Project.

Last, given that no contract for the Project has been officially awarded and executed, and

because no work on the Project has commenced pursuant to the bid award, no third parties will

be harmed by the issuance of an injunction or a temporary restraining order by the Court. Given

the facts presented herein, the public interest, and the interest of the Barberton taxpayers as a

whole would be served by issuing the temporary restraining order and preliminary injunction

enjoining the Board's unlawful actions as discussed herein.

III. CONCLUSION

Based upon the foregoing, Plaintiffs respectfully request that this Court issue a temporary

restraining order herein, as prayed in Plaintiffs Verified Complaint. It is requested that this Court

enter an order in this action:

(1) Declaring that the Board abused its discretion and exceeded its statutory
authority to include a prevailing wage requirement in any public improvement
project undertaken by the Board;

(2) Restraining and enjoining the Board from awarding any contracts for this or
any Project that contains a requirement requiring compliance with Chapter
4115 of the Ohio Revised Code, or from commencing any work on the
Project on contract(s) already awarded which contains a Chapter 4115
requirement;

(3) Declaring the Board's actions requiring compliance with Chapter 4115.03 et
seq. to be unconstitutionally void for vagueness;

30 Weirler v. Czzyahoga Con2naunity College District, 15 Ohio Misc. 289, 292 (Cuyahoga County C.P. 1968).
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(4) Declaring all contracts awarded by the Board for the Project or all bid
specifications set forth for the Project containing a Chapter 4115 requirement
to be unenforceable and void;

(5) Restraining and enjoirning the Board from awarding any contracts or allowing
any work to proceed on the Project given the Board's failure to comply with
the requirements of R.C. 153.12;

(6) Awarding the Plaintiffs their attorneys' fees and costs in bringing this action;
and

(7) Granting such other and further relief as this Court deems just oper.

Respe^tfujly Subm^ d,

^n X

Ua

Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551 ; Fax: 216-447-1554
Email: nickn(cr^^rbslaw.com

COUNSEL FOR PLAINTIFFS
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EXHIBIT

As
a

BE TT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

[*1] Section 1. That sections 133.06, 3313.372, 3318.01, 3318.011, 3318.02, 3318.03, 3318.04, 3318.05,
3318.051, 3318.06, 3318.07, 3318.08, 3318.081, 3318.091, 3318.10, 3318.111, 3318.12, 3318.13, 3318.14, 3318.15,
3318.16, 3318.17, 3318.18, 3318.19, 3318.22, 3318.23, 3318.24, 3318.25, 3318.26, 3318.27, 3318.29, and 4115.04 be
amended and sections 3318.041, 3318.082, 3318.30, 3318.31, 3318.32, 3318.33, and 3318.35 of the Revised Code be

enacted to read as

Sec. 133.06. (A) A school district shall not incur, without a vote of the electors, net indebtedness that exceeds an
amount equal to one-tenth of one per cent of its tax valuation except as provided in divisions (G) and (H) of this section
and in division (C) of section 3313.372 of the Revised Code.

(B) Except as provided in divisions (E) and (F) of this section, a school district shall not incur net indebtedness that
exceeds an amount equal to nine per cent of its tax valuation.

(C) A school district shall not submit to a vote of the electors the question of the issuance of securities in an amount
that will make the district's net indebtedness after the issuance of the securities exceed an amount equal to four per cent
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of its tax valuation, unless the superintendent of public instruction, acting under policies adopted by the state board of
education, and the tax conunissioner, acting under written policies of the commissioner, consent to the submission. A
request for the consents shall be made at least thirty days prior to the election at which the question is to be submitted
except that the superintendent of public instruction and the tax commissioner may waive this thirty-day deadline or
grant their consents after the election if the school district shows good cause for such waiver or consent after the elec-
tion.

(D) In calculating the net indebtedness of a school district none of the following shall be considered:

(1) Securities issued to acquire school buses and other equipment used in transporting pupils or issued pursuant to
division (D) of section 133.10 of the Revised Code;

(2) Securities issued under division (F) of this section, under section 133.301 of the Revised Code, and, to the ex-
tent in excess of the limitation stated in division (B) of this section, under division (E) of this section;

(3) Indebtedness resulting &om the dissolution of ajoint vocational school district under section 3311.217 of the .
Revised Code, evidenced by outstanding securities ofthat joint vocational school district;

(4) Loans, evidenced by any securities, received under sections 3313.483, 3317.0210, 3317.0211, and 3317.64 of
the Revised Code;

(5) Debt incurred under section 3313374 of the Revised Code;

(6) Debt incurred pursuant to division (B)(5) of section 3313.37 of the Revised Code to acquire computers and re-
lated hardware.

(E) A school district may become a special needs district as to certain securities as provided in [D> this <D] divi-
sion [A> (E) OF THIS SECTION <A] .

(1) A board of education, by resolution, may declare its school district to be a special needs district by determining
both of the following:

(a) The student population is not being adequately serviced by the existing permanent improvements of the district,

(b) The district cannot obtain sufficient funds by the issuance of securities within the limitation of division (B) of
this section to provide additional or improved needed permanent improvements in time to meet the needs.

(2) The board of education shall certify a copy of that resolution to the superintendent of public instruction with a
statistical report showing aU of the following:

(a) A history of and a projection of the growth of the student population;

(b) The hismry of and a projection of the growth of the tax valuation;

(c) The projected needs;

(d) The estimated cost of permanent improvements proposed to meet such projected needs.

(3) The superintendent of public instruction shall certify the district as an approved special needs district if the su-
perintendent finds both of the following:

(a) The district does not have available sufficient additional fnnds from state or federal sources to meet the pro-
jected needs.

(b) The projection of the potential average growth of tax valuation during the next five years, according to the in-
formation certified to the superintendent and any other information the superintendent obtains, indicates a likelihood of
potential average growth of tax valuation of the district during the next five years of an average of not less than three
per cent per year. The findings and certification of the superintendent shall be conclusive.

(4) An approved special needs district may incur net indebtedness by the issuance of securities in accordance with
the provisions of this chapter in an amount that does not exceed an amount equal to the greater of the following:

(a) Nine per cent of the sum of its tax valuation plus an amount that is the product of multiplying that tax valuation
by the percentage by which the tax valuation has increased over the tax valuation on the first day of the sixtieth month
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preceding the month in which its board deterrnines to submit to the electors the question of issuing the proposed securi-

ties;

(b) Nine per cent of the sum of its tax valuation plus an amount that is the product of multiplying that tax valuation
by the percentage, determined by the superintendent of public instruction, by which that tax valuation is projected to
increase during the next ten years.

(F) A school district may issue securities for emergency purposes, in a principal amount that does not exceed an
amount equal to three per cent of its tax valuation, as provided in this division.

(1) A board of education, by resolution, may declare an emergency if it determines both of the following:

(a) School buildings or other necessary school facilities in the district have been wholly or partially destroyed, or
condemned by a constituted public authority, or that such buildings or facilities are partially constructed, or so con-
structed or planned as to require additions and improvements to them before the buildings or facilities are usable for
their intended purpose, or that corrections to permanent improvements are necessary to remove or prevent health or
safety hazards.

(b) Existing fiscal and net indebtedness limitations make adequate replacement, additions, or inzprovements impos-
sible.

(2) Upon the declaration of an emergency, the board of education n ay, by resolution, submit to the electors of the
district pursuant to section 133.18 of the Revised Code the question of issuing securities for the purpose of paying the
cost, in excess of any insurance or condenmation proceeds received by the district, of permanent improvements to re-
spond to the emergency need.

(3) The procedures for the election shall be as provided in section 133.18 of the Revised Code, except that:

(a) The form of the ballot shall describe the emergency existing, refer to this division as the authority under which
the emergency is declared, and state that the amount of the proposed securities exceeds the limitations prescribed by
division (B) of this section;

(b) The resolution required by division (B) of section 133.18 of the Revised Code shall be certified to the county
auditor and the board of elections at least seventy-five days prior to the election;

(c) The county auditor shall advise and, not later than sixty-five days before the election, confirm that advice by
certification to, the board of education of the information required by division (C) of section 133.18 of the Revised
Code;

(d) The board of education shall then certify its resolution and the information required by division (D) of section
133.18 of the Revised Code to the board of elections not less than sixty days prior to the election.

(4) Notwithstanding division (B) of section 133.21 of the Revised Code, the first principal payment of securities is-
sued under this division may be set at any date not later than sixty months after the earliest possible principal payment
otherwise provided for in that division.

(G) The board of education may contract with an architect, professional engineer, or other person experienced in
the design and implementation of energy conservation measures for an analysis and recommendations pertaining to in-
stallations, modifications of installations, or remodeling that would significantly reduce energy consumption in build-
ings owned by the district. The report shall include estimates of all costs of such installations, modifrcations, or remod-
eling including costs of design, engineering, installation, maintenance, repairs [A> ,<A] and debt service, and estimates
of the amounts by wbich energy consumption and resultant operational and maintenance costs, as defined by the [D>
department of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] , would be reduced.

If the board finds after receiving the report that the amount of money the district would spend on such installations,
modifications, or remodeling is not likely to exceed the amount of money it would save in energy and resultant opera-
tional and maintenance costs over the ensuing ten years, the board may submit to the [D> department of education <D]
[A> COMMISSION <A] a copy of its fmdings and a request for approval to incur indebtedness to fmance the making
or modification of installations or the remodeling of buildings for the purpose of significantly reducing energy con-
sumption.
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If the [D> department <D] [A> COMMISSION <A] determines that the board's findings are reasonable, it shall ap-
prove the board's request. Upon receipt of the [D> department's <D] [A> COMMISSION'S <A] approval, the district
may issue securities without a vote of the electors in a principal amount not to exceed nine-tenths of one per cent of its
tax valuation for the purpose of making such installations, or modifrcations, or remodeling, but the total net indebted-
ness of the district without a vote of the electors incurred under this and all other sections of the Revised Code shall not
exceed one per cent of the district's tax valuation.

So long as any securities issued under [D> this <D] division [A> (G) OF THIS SECTION <A] remain outstanding,
the board of education shall monitor the energy consumption and resultant operational and maintenance costs of build-
ings in which installations or modifrcations have been made or remodeling has been done pursuant to [D> this <D] divi-
sion [A> (G) OF THIS SECTION <A] and shall maintain and annually update a report documenting the reductions in
energy consuinption and resultant operational and niaintenance cost savings attributable to such installations, modifica-
tions, or remodeling. The report shall be certified by an architect or engineer independent of any person that provided
goods or services to the board in connection with the energy conservation measures that are the subject of the report.
The resultant operational and maintenance cost savings shall be certified by the school district treasurer. The report
shall be made available to the [D> department of education <D] [A> COMMISSION <A] upon request.

(H) With the consent of the superintendent of public instruction, a school district may incur without a vote of the
electors net indebtedness that exceeds the amounts stated in divisions (A) and (G) of this section for the purpose of pay-
ing costs of permanent improvements, if and to the extent that both of the following conditions are satisfied:

(1) The fiscal offrcer of the school district estimates that receipts of the school district from compensation derived
from or under agreements entered into pursuant to section 5709.82 of the Revised Code, or distributions under division
(C) of section 5709.43 of the Revised Code, or any combination thereof, are, after accounting for any appropriate cov-
erage requirements, sufficient in time and amount, and are committed by the proceedings, to pay the debt charges on the
securities issued to evidence that indebtedness and payable from those receipts, and the taxing authority of the district
confirms the fiscal officer's estimate, which confirmation is approved by the superintendent of public instruction;

(2) The fiscal officer of the school district certifies, and the taxing authority of the district confirms, that the district,
at the time of the certification and confrrmation, reasonably expects to have sufficient revenue available for the purpose
of operating such permanent improvements for their intended purpose upon acquisition or completion thereof, and the
superintendent of public instruction approves the taxing authority's confirmation.

The maximum maturity of securities issued under division (H) of this section shall be the lesser of twenty years or
the maxinium maturity calculated under section 133.20 of the Revised Code.

Sec. 3313.372. (A) As used in this section, "energy conservation measure" means an installation or modification
of an installation in, or remodeling of, a building, to reduce energy consumption. It includes:

(1) Insulation of the building structure and systems within the building;

(2) Storm windows and doors, multiglazed windows and doors, heat absorbing or heat reflective glazed and coated
window and door systems, additional glazing, reductions in glass area, and other window and door system modifica-
tions that reduce energy consumption;

(3) Automatic energy cointrol systems;

(4) Heating, ventilating, or air conditioning system modifications or replacements;

(5) Caulking and weatherstripping;

(6) Replacement or modification of lighting fixtures to increase the energy effrciency of the system without increas-
ing the overall illuminafion of a facility, unless such increase in illumination is necessary to conform to the applicable
state or local building code for the proposed lighting system;

(7) Energy recovery systems;

(8) Cogeneration systems that produce steam or forms of energy such as heat, as well as electricity, for use pritnar-
ily within a building or complex of buildings;

(9) Any other modification, installation, or remodeling approved by the [D> department of education <D] [A>
OHIO SCHOOL FACILITIES COMMISSION <A] as an energy conservation measLwe.
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(B) A board of education of a city, exempted village, local, or joint vocational school district may enter into an in-
stallment payment contract for the purchase and installation of energy conservation measures. The provisions of such
installment payment contracts dealing with interest charges and financing terms shall not be subject to the competitive
bidding requirements of section 3313.46 of the Revised Code, and shall be on the following terms:

(1) Not less than one-tenth of the costs thereof shall be paid within two years from the date of purchase.

(2) The remaining balance of the costs thereof shall be paid within ten years from the date of purchase.

An installment payment contract entered into by a board of education under this section shall require the board to
contract in accordance with division (A) of section 3313.46 of the Revised Code for the installation, modification, or
remodeling of energy conservation measures unless division (A) of section 3313.46 of the Revised Code does not apply
pursuant to division (B)(3) of that section.

(C) The board may issue the notes of the school district signed by the president and the treasurer of the board and
specifyuig the terms of the purchase and securing the deferred payments provided in this section, payable at the times
provided and bearing interest at a rate not exceeding the rate deterrniued as provided in section 9.95 of the Revised
Code. The notes may contain an option for prepaymerit and shall not be subject to Chapter 133. of the Revised Code.
In the resolution authorizing the notes, the board may provide, without the vote of the electors of the district, for annu-
ally levying and collecting taxes in amounts sufficient to pay the interest on and retire the notes, except that the total net
indebtedness of the district without a vote of the electors incurred under this and all other sections of the Revised Code
shall not exceed one per cent of the district's tax valuation. Revenues derived from local taxes or otherwise, for the pur-
pose of conserving energy or for defraying the current operating expenses of the district, may be applied to the payment
of interest and the retirement of such notes. The notes may be sold at private sale or given to the contractor under the
installment payment contract authorized by division (B) of this section.

(D) Debt incurred under this section shall not be included in the calculation of the net indebtedness of a school dis-
trict under section 133.06 of the Revised Code.

(E) No school district board shall enter into an installment payment contract under division (B) of this section
unless it first obtains a report of the costs of the energy conservation measures and the savings thereof as described un-
der division (G) of section 133.06 of the Revised Code as a requirement for issuing energy securities, makes a finding
that the amount spent on such measures is not likely to exceed the amount of money it would save in energy costs and
resultant operational and maintenance costs as described in that division, and the [D> department of education <DJ [A>
OHIO SCHOOL FACILITIES COMM.ISSION <A] detetmines that the district board's findings are reasonable and ap-
proves the contract as described in that division.

The district board shall monitor the savings and n aintai.n a report of those savings, which shall be available to the
[D> department <D] [A> COMMISSION <A] in the same manner as required by division (G) of section 133.06 of the
Revised Code in the case of energy securities.

Sec. 3318.01. As used in sections 3318.01 to 3318.20 of the Revised Code:

(A) "[D> State board <D) [A> OHIO SCHOOL FACILITIES COMMISSION <A] " means the [D> state board of
education <D] [A> COMMISSION <A] created pursuant to [D> Section 4 of Article VI, Ohio Constitution, acting for
itself and on behalf of the state deparknent of education, as agencies of state government <D] [A> SECTION 3318.30
OF THE REVISED CODE <A] .

(B) "Classroom facilities" means rooms in which pupils regularly assemble in public school buildings to receive in-
struction and education and such facilities and building improvements for the operation and use of such rooms as may
be needed in order to provide a complete educational program [A> , AND MAY IATCLUDE SPACE WIT'HIN WHICH
A CHILD DAY-CARE FACILITY OR A COMMUNITY RESOURCE CENTER IS HOUSED <A].

(C) "Project" means a project to construct or acquire classroom facilities, or to reconstruct or make additions to [D>
existent <D] [A> EXISTING <A] classroom facilities, to be used for housing the applicable school district and its func-
tions.

(D) "School district" means a local, exempted village, or city school district as such distiicts are defined in Chapter
3311. of the Revised Code, acting as an agency of state govermnent, performing essential govemmental functions of
state government pursuant to sections 3318.01 and 3318.20 of the Revised Code.



1997 Ohio SB 102,'•`
Page 6

(E) "School district board" means the board of education of a school district.

(F) "Net bonded indebtedness" means the difference between the [A> SUM OF THE <A] par value of all out-
standing and unpaid bonds and notes which a school district board is obligated to pay, [D> together with <DJ [A> ANY
AMOUNTS THE SCHOOL DISTRICT IS OBLIGATED TO PAY UNDER LEASE-PURCHASE AGREEMENTS
ENTERED INTO UAIDER SECTION 3313.375 OF THE REVISED CODE, AND <A] the par value of bonds author-
ized by the electors but not yet issued, the proceeds of which can lawfully be used for the project, and the amount held
in the sinking fund and other indebtedness retirement funds for their redemption. Notes issued for school buses in ac-
cordance witlr section 3327.08 of the Revised Code, notes issued in anticipation of the collection of current revenues,
and bonds issued to pay final judgments shall not be considered in calculating the net bonded indebtedness.

"Net bonded indebtedness" does not include indebtedness arising from the acquisition of land to provide a site for
classroomfacilities constructed, acquired, or added to pursuant to sections 3318.01 to 3318.20 of the Revised Code.

(G) "Board of elections" means the board of elections of the county containing the most populous portion of the
school district.

(H) "County auditor" means the auditor of the county in which the greatest value of taxable property of such school
district is located.

(I) "Tax duplicates" means the general tax lists and duplicates prescribed by sections 319.28 and 319.29 of the Re-
vised Code.

(J) "Required level of indebtedness" means:

(1) In the case of [D> a school district contained <DJ [A> DISTRICTS <A] in the fnst [D> quartile of the most re-
cent ranking of school districts according to adjusted valuation per pupil compiled by the department of education pur-
suant to section 3318.011 of the Revised Code <DJ [A> PERCENTILE, <AJ five per cent of [D> the total value of all
property in the district as listed and assessed for taxation on the tax duplicates <D1 [A> VALUATION. <A]

(2) In the case of [D> a school district contained in the second quartile of such ranking, six per cent of such total
value of all property <D] [A> DISTRICTS RANKED IN A SUBSEQUENT PERCENTILE, FIVE PER CENT OF
VALUATION PLUS [TWO ONE-HUNDREDTHS OF ONE PER CENT MULTIPLIED BY (THE PERCENTILE IN
WHICH THE DISTRICT RANKS MINUS ONE)]. <A]

[D> (3) In the case of all other school districts, seven per cent of such total value of all property. <D]

(K) "Required percentage of the basic project costs" nieans [D> :<D]

[D> (1) In the case of a district contained in the first decile of the most recent ranking of school districts according
to adjusted valuation per pupil conrpiled by the department of education pursuant to section 3318.011 of the Revised
Code, an amount equal to zero; <DJ

[D> (2) In the case of district contained in the second decile of such ranking, an amount equal to ten per cent of the
basic project costs; <DJ

[D> (3) In the case of a district contained in the third decile of such ranking, an amount equal to twenty per cent of
the basic project costs; <D]

[D> (4) In the case of a district contained in the fourth decile of such ranking, an amount equal to thirty per cent of
the basic project costs; <DJ

[D> (5) In the case of a district contained in the fifth decile of such ranking, an amount equal to forty per cent of the
basic project costs; <D]

[D> (6) In the case of a district contained in the sixth decile of such ranking, an amount equal to fifty per cent of the
basic project costs; <D]

[D> (7) In the case of a district contained in the seventh decile of such ranking, an amount equal to sixty per cent of
the basic project costs; <D]

[D> (8) In the case of a district contained in the eighth decile of such ranking, an amount equal to seventy per cent
of the basic project costs; <DJ
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[D> (9) In the case of a district contained in the ninth decile of such ranking, an amount equal to eighty per cent of
the basic project costs; <D]

[D> (10) In the case of a district contained in the tenth decile of such ranking, an amount equal to ninety per cent of
the basic project costs <D] [A> ONE PER CENT OF THE BASIC PROJECT COSTS TIMES THE PERCENTILE IN
WHICH THE DISTRICT RANKS. <A]

(L) "Basic project cost" means a cost amount determined in accordance with [D> a written policy <D] [A> RULES
<A] adopted [A> UNDER SECTION 111.15 OF THE REVISED CODE <A] by the ID> superintendent of public in-
struction, the director of budget and management, and the director of the legislative budget office of the legislative ser-
vice conunission and agreed to by them <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A) . The basic pro-
ject cost calculation shall take into consideration the square footage and cost per square foot necessary for the grade
levels to be housed in the classroom facilities, the variation across the state in construction and related costs, [A> THE
COST OF THE INSTALLATION OF SITE UTILITIES AND SITE PREPARATION, <A] the cost of insuring the pro-
ject until it is completed, and the professional planning, adnunistration, and design fees that a district may have to pay to
undertake a classroom facilities project.

[A> (M) "CHILD DAY-CARE FACILITY" MEANS SPACE WITHIN A CLASSROOM FACILITY IN WHICH
THE NEEDS OF INFANTS, TODDLERS, PRESCHOOL CHILDREN, AND SCHOOL CHILDREN ARE
PROVIDED FOR BY PERSONS OTHER THAN THE PARENT OR GUARDIAN OF SUCH CHILDREN FOR ANY
PART OF THE DAY, INCLUDING PERSONS NOT EMPLOYED BY THE SCHOOL DISTRICT OPERATING
SUCH CLASSROOM FACILITY. <A]

[A> (N) "COMMUNITY RESOURCE CENTER" MEANS SPACE WITHIN A CLASSROOM FACILITY IN
WHICH COMPREHENSIVE SERVICES THAT SUPPORT THE NEEDS OF FAMILIES AND CHILDREN ARE
PROVIDED BY COMMUNITY-BASED SOCIAL SERVICE PROVIDERS. <A]

[A> (0) "VALUATION" MEANS THE TOTAL VALUE OF ALL PROPERTY IN THE DISTRICT AS LISTED
AND ASSESSED FOR TAXATION ON THE TAX DUPLICATES. <A]

[A> (P) "PERCENTILE" MEANS THE PERCENTILE IN WHICH THE DISTR.ICT IS RANKED PURSUANT
TO DIVISION (C) OF SECTION 3318.011 OF THE REVLSED CODE. <A)

[A> (Q) "INSTALLATION OF SITE UTILITIES" MEANS THE INSTALLATION OF A SITE DOMESTIC
WATER SYSTEM, SITE FIRE PROTECTION SYSTEM, SITE GAS DISTRIBUTION SYSTEM, STTE SANITARY
SYSTEM, SITE STORM DRAINAGE SYSTEM, AND SITE TELEPHONE AND DATA SYSTEM. <A]

[A> (R) "SITE PREPARATION" MEANS THE EARTHWORK NECESSARY FOR PREPARATION OF THE
BUILDING FOUNDATION SYSTEM, THE PAVED PEDESTRIAN AND VEHICULAR CIRCULATION SYSTEM,
PLAYGROUNDS ON THE PROJECT SITE, AND LAWN AND PLANTIiVG ON THE PRO7ECT SITE. <A]

Sec. 3318.011. For purposes of providing assistance under sections 3318.01 to 3318.20 of the Revised Code, the
department of education shall annually do all of the following:

(A) Calculate the adjusted valuation per pupil of each city, local, and exempted village school district according to
the formula set forth in section 3317.0213 of the Revised Code;

(B) Rank all such districts in order of adjusted valuation per pupil from the district with the lowest adjusted valua-
tion per pupil to the district with the highest adjusted valuation per pupil;

(C) [D> Divide such ranking into quartiles with the first quartile containing those twenty-five per cent of school
districts having the lowest adjusted valuation per pupil and the fourth quartile containing those twenty-five per cent of
school districts having the highest adjusted valuation per pupil <D] [A> DIVIDE SUCH RANKING INTO
PERCENTILES WITH THE FIRST PERCENTILE CONTAINING THE ONE PER CENT OF SCHOOL DISTRICTS
HAVING THE LOWEST ADJUSTED VALUATION r PER PUPIL AND THE ONE-HUNDREDTH PERCENTILE
CONTAINING THE ONE PER CENT OF SCHOOL DISTRICTS HAVING THE HIGHEST ADTUSTED
VALUATION PER PUPIL <A] ;

(D) [D> Divide such ranking into deciles with the first decile containing those ten per cent of school districts hav-
ing the lowest adjusted valuation per pupil and the tenth quartile containing those ten per cent of school districts having
the highest adjusted valuation per pupil. <Dj
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[D> (E) <D] Determine the school districts that have an adjusted valuation per pupil that is greater than the median
adjusted valuation per pupil for all school districts in the state [A> ;<A]

[A> (E) CERTIFY THE INFORMATION DESCRIBED IN DIVISIONS (A) TO (D) OF THIS SECTION TO
THE OHIO SCHOOL FACILITIES COMMISSION. <A]

Sec. 3318.02. (A) For purposes of [D> Chapter 3318. <D] [A> SECTIONS 3318.01 TO 3318.33 <A] of the Re-
vised Code, the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] shall peri-
odically perform an assessment of the classroom facility needs in the state to identify school districts in need of addi-
tional classroom facilities, or replacement or reconstruction of existent classroom facilities, and the cost to each such
district of constructing or acquiring such additional facilities or making such renovations.

(B) Based upon the most recent assessment conducted pursuant to division (A) of this section, [D> the state board
of education <D] [A> CONLMISSION <A] shall [D> , in ascending order of the most current ranldng of school districts
under division (B) of section 3318.011 of the Revised Code, <D] conduct on-site visits to school districts identified as
having classroom [D> facilities <D] [A> FACILITY <A] needs [D> and <D] to confirm the fmdings of the periodic
assessment and to further evaluate the [D> facilities <D] [A> CLASSROOM FACILITY <A] needs of the district. The
evaluation shall assess the district's need to construct or acquire new classroom facilities and may include an assessment
of the district's need for building additions or for the reconstruction of existent buildings in lieu of constructing or ac-
quiring replacement buildings.

[D> In <D [A> THE FIRST ROUND OF ON-SITE VISITS FIRST SUCCEEDING THE EFFECTIVE DATE OF
THIS AMENDMENT SHALL BE LIMITED TO THE SCHOOL DISTRICTS IN THE FIRST THROUGH FIFTH
PERCENTILES, EXCLUDING DISTRICTS THAT ARE INELIGIBLE FOR FUNDING UNDER THIS CHAPTER
PURSUANT TO SECTION 3318.04 OF THE REVISED CODE. THE SECOND ROUND OF ON-SITE VISITS
SHALL BE LIMITED TO THE SCHOOL DISTRICTS IN THE FIRST THROUGH TENTH PERCENTILES,
EXCLUDING DISTRICTS THAT ARE INELIGIBLE FOR FUNDING UNDER TI-IIS CHAPTER PURSUANT TO
SECTION 3318.04 OF THE REVISED CODE. EACH SUCCEEDING ROUND OF ON-SITE VISITS SHALL BE
LIMITED TO THE PERCENTILES INCLUDED IN THE INIMEDIATELY PRECEDING ROUND OF ON-SITE
VISITS PLUS THE NEXT FIVE PERCENTILES. EXCEPT FOR THE FIRST ROUNTD OF ON-SITE VISITS, NO
ROUND OF ON-SITE VISITS SHALL COMMENCE UNLESS EIGHTY PER CENT OF THE DISTRICTS FOR
WHICH ON-SITE VISITS WERE PERFORMED DURING THE IMMEDIATELY PRECEDING ROUND, HAVE
HAD PROJECTS APPROVED UNDER SECTION 3318.04 OF THE REVISED CODE. <A]

[A> (C) NOTWITHSTANDING DIVISION (B) OF THIS SECTION, IN <A] any biennium, the [D> state board
<D] [A> COMMISSION <A] may limit the number of districts for which it conducts on-site visits based upon its pro-
jections of the moneys available and moneys necessary to undertake projects under [D> this chapter <D1 [A>
SECTIONS 3318.01 TO 3318.33 OF THE REVISED CODE <A] for the current biennium.

Sec. 3318.03. Upon conducting the on-site evaluation under section 3318.02 of the Revised Code, the [D> depart-
ment of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] shall make a determination of the needs
of the school district for additional classroom facilities; the number of classroom facilities to be included in a project
and the basic project cost of constructing, acquiring, reconstmcting, or making additions to each such facility; the
amount of such cost that the school district can supply from available funds, by the issuance of bonds previously author-
ized by the electors of the school district the proceeds of which can lawfully be used for the project, and by the issuance
of bonds under section 3318.05 of the Revised Code; and the remaining amount of such cost that shall be supplied by
the state. The [D> state board <D] [A> COMMISSION <A] shall make a [D> favorable <D] determination [A> IN
FAVOR OF CONSTRUCTING, ACQUIRING, RECONSTRUCTING, OR MAKING ADDITIONS TO A
CLASSROOM FACILITY <A] only upon evidence that the proposed project conforms to sound educational practice,
that it is in keeping with the orderly process of school district reorganization and consolidation, and that the actual or
projected emolhnent in each classroom facility proposed to be included in the project is at least three hundred fifty pu-
pils. Exceptions shall be authorized only in those districts where topography, sparcity of population, and other factors
make larger schools impracticable.

Section s 125.81 and 153.04 of the Revised Code shall not apply to classroom facilities constructed under sections
3318.01 to 3318.20 of the Revised Code.

Sec. 3318.04. If the ID> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A]
makes a detennination under section 3318.03 of the Revised Code in favor of [D> the proposed project <D] [A>
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CONSTRUCTING, ACQUIRIATG, RECONSTRUCTING, OR MAKING ADDITIONS TO A CLASSROOM
FACILITY <A] , the project shall be conditionally approved and the [D> state board <D) [A> COMMISSION <A]
thereupon shall reserve and encumber from the total funds appropriated for the purpose of sections 3318.01 to 3318.20
of the Revised Code, the [D> estimated <D] amount of the state's portion of the basic project cost. Such conditional
approval shall be submitted to the controlling board for approval thereof. The controlling board shall forthwith approve
or reject the [D> state board's <D] [A> COMMISSION'S <A] determination, conditional approval, and the [D> esti-
mated <D) amount of the state's portion of the basic project cost. In the event of approval thereof by the controlling
board, the ]D> superintendent of public instruction <D] [A> COMMISSION <A] shall certify such conditional approval
to the school district board.

[A> THE BASIC PROJECT COST FOR A PROJECT APPROVED UNDER THIS SECTION SHALL NOT
EXCEED THE COST THAT WOULD OTHERWISE HAVE TO BE INCURRED IF THE CLASSROOM
FACILITIES TO BE CONSTRUCTED, ACQUIRED, OR RECONSTRUCTED, OR THE ADDITIONS TO BE
MADE TO CLASSROOM FACILITIES, UNDER SUCH PROJECT MEET, BUT DO NOT EXCEED, THE
SPECIFICATIONS FOR PLANS AND MATERIALS FOR CLASSROOM FACILITIES THAT SHALL BE
ADOPTED BY THE COMMISSION. <A]

From and after the date of [D> such <D] [A> ANY <A1 certification [A> OF CONDITIONAL APPROVAL, <A]
no bonds or notes shall be issued by a school district board without the approval of the [D> state board <D) (A>
COMMISSION <A] for the purpose of acquiring classroom facilities so long as the [D> state board's <D] [A>
COMMISSION'S <A] conditional approval of such school district's project remains in effect.

[A> NO SCHOOL DISTRICT SHALL HAVE A PROJECT CONDITIONALLY APPROVED PURSUANT TO
THIS SECTION IF THE PROJECT INCLUDES THE RECONSTRUCTION OF, OR THE MAKING OF
ADDITIONS TO, ANY CLASSROOM FACILITIES THAT WERE CONSTRUCTED, ACQUIRED,
RECONSTRUCTED, OR ADDED TO AS PART OF A PROJECT FUNDED UNDER ANY VERSION OF
SECTIONS 3318.01 TO 3318.20 OF THE REVISED CODE, AND THE PRIOR PROJECT WAS ONE FOR WHICH
THE ELECTORS OF SUCH DISTRICT APPROVED A LEVY WITHIN THE LAST TEN YEARS PURSUANT TO
ANY VERSION OF SECTION 3318.06 OF THE REVISED CODE FOR PURPOSES OF QUALIFYING FOR THE
FUNDING OF THAT PROJECT. <A]

[A> SEC. 3318.041. A SCHOOL DISTRICT RANKED IN THE FIltST THROUGH FIFTH PERCENTILES
MAY ADOPT AND CERTIFY TO THE OHIO SCHOOL FACILITIES COMMISSION A RESOLUTION
SPECIFYING A PROPOSED PROJECT THAT MEETS THE REQUIREMENTS OF THIS CHAPTER AND THE
NEEDS OF THE DISTRICT, AS CONFIRMED THROUGH.AN ON-SITE VISIT PURSUANT TO SECTION
3318.02 OF THE REVISED CODE. THE COMMISSION SHALL CONSIDER SUCH PROJECTS FOR
CONDITIONAL APPROVAL PURSUAATT TO SECTION 3318.03 AND SHALL ENCUMBER FUNDS
PURSUANT TO SECTION 3318.04 OF THE REVISED CODE IN THE ORDER h 1 WHICH SUCH RESOLUTIONS
ARE RECEIVED. <A]

Sec. 3318.05. The conditional approval of the [D> state board of education <D] [A> OHIO SCHOOL
FACILITIES COMMISSION <A] for a project shall lapse and the amount reserved and encumbered for such project
shall be released unless [D> ,<D] [A> THE SCHOOL DISTRICT BOARD ACCEPTS SUCH CONDITIONAL
APPROVAL <A] within one hundred twenty days following the date of certification of Phe conditional approval to the
school district board [D> or such other time as may be fixed by the state board for good cause shown, the school district
board accepts such conditional approval <D] and the electors of the school district vote favorably on both of the propo-
sitions described in divisions (A) and (B) of this section (D> , which <D] [A> WITHIN ONE YEAR OF THE DATE
OF SUCH CERTIFICATION. THE <A] propositions [A> DESCRIBED IN DIVISIONS (A) AND (B) OF THIS
SECTION <A] shall be combined in a single proposal. [D> The state board of education may reconsider and repriori-
tize a school district's project if <D] [A> IF <A] the district board or the district's electors fail to meet such requirements
[A> AND THE AMOUNT RESERVED AND ENCUMBERED FOR THE DISTRICT'S PROJECT IS RELEASED,
THE DISTRICT SHALL BE GIVEN FIRST PRIORITY FOR PROJECT FUNDING AS SUCH FUNDS BECOME
AVAILABLE<A1.

(A) On the question of issuing bonds of the school district board, for the school disnict's portion of the basic project
cost, in either whatever amount may be necessary to raise the net bonded indebtedness of the school district to within
five thousand dollars of the required level of indebtedness calculated for the year preceding the year in which the resolu-
tion declaring the necessity of the election is adopted or an amount equal to the required percentage of the basic project
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costs, whichever is greater; provided, that such question need not be submitted if at the time of the passage of such reso-
lution the net bonded indebtedness of the school district (1) aggregates ninety-five per cent or more of the required level
of indebtedness, or (2) is within twenty thousand dollars of such level and the required percentage of the basic project
costs is not greater than either the amount necessary to raise the net bonded indebtedness of the school district to within
five thousand dollars of the required level of indebtedness or twenty thousand dollars; and

(B) On the question of levying a tax the proceeds of which shall be used to pay the cost of maintaining the class-
room facilities included in the project, except that in any year the district's adjusted valuation per pupil is greater than
the state-wide niedian adjusted valuation per pupil one-half of the proceeds of the tax shall be used for such mainte-
nance and one-half of such proceeds shall be used to pay the cost of the purchase of the classroom facilities from the
state under the provisions of sections 3318.01 to 3318.20 of the Revised Code. Such tax shall be at the rate of one-half
mill for each dollar of valuation except that in those years in which the [D> state superintendent of public instruction
<D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] , pursuant to section 3318.051 of the Revised Code, re-
quires the district to increase the tax rate to an amount greater than one-half mill, but not in excess of four nulls, until
the purchase price is paid but in no case longer than twenty-three years. Proceeds of the tax to be used for maintenance
of the classroom facilities shall be deposited into a separate fund established by the school district for such purpose.

Sec. 3318.051. (A) The purpose of this section is to ensrue that no school district that constructs, acquires, recon-
structs, or makes additions to classroom facilities pursuant to sections 3318.01 to 3318.20 of the Revised Code increases
its tax rate for debt service solely to avoid making payments as described in division (B) of section 3318.05 of the Re-
vised Code in excess of one-half mill.

In furtherance of this public policy, the [D> state superintendent of public instruction <D] [A> OHIO SCHOOL
FACILITIES COIvIMISSION <A] annually shall review the tax budget of each such school district and such additional
information as the [D> state superintendent <D] [A> COMMISSION <A] may require from the school district and
make a deterniination as to whether the district's tax rate for debt service, excluding the amount of debt service paid for
such classroom facilities under sections 3318.01 to 3318.20 of the Revised Code, is reasonably necessary for the retire-
ment of the school district's bonded indebtedness. If the [D> state superintendent <D] [A> COMMISSION <A] deter-
mines that the tax rate for debt service excluding the amount paid for the constmction, acquisition, reconstruction, or
additions to [D> of <D] classroom facilities under such sections is not reasonably necessary for the retirement of the
district's bonded indebtedness, the [D> state superintendent <D] [A> COiVLN1ISSION <A] may require the district to
increase its tax rate for the payments described under division (B) of section 3318.05 of the Revised Code to an amount
greater than one-half null, but not exceeding four nzills. In determining the tax rate necessary for the retirement of a
school district's bonded indebtedness, the [D> state superintendent <D] [A> COMMISSION, <A] in accordance with
the guidelines established pursuant to division (B) of this section, may disregard that portion of the tax rate to retire
bonded indebtedness issued after the effective date of that district's agreement to construct, acquire, reconstruct, or
make additions to classroom facilities under sections 3318.01 to 3318.20 of the Revised Code.

(B) The [D> state superintendent <D] [A> COMMISSION <A] shall establish guidelines to conduct the review de-
scribed in division (A) of this section. In reviewing the tax budget of a school district and determining the tax rate for
the payments described under division (B) of section 3318.05 of the Revised Code, the [D> state superintendent <D]
[A> COMMISSION <A] shall exempt any debt service payments required for constructing, acquiring, reconstructing,
or adding to classroom facilities under sections 3318.01 to 3318.20 of the Revised Code and may exempt debt service
payments required for any other puipose.

(C) For the period that payments under division (B) of section 3318.05 of the Revised Code are required, each
school district shall annually submit a copy of its tax budget to the [D> state superintendent <D] [A> COMMISSION
<A] within five working days of its adoption pursuant to section 5705.28 of the Revised Code. The [D> state superin-
tendent <D] [A> COMMISSION <A] shall make a determination in accordance with this section within thirty days of
the date upon which a school district submits its tax budget.

(D) If a county budget commission considers it necessary to modify any tax rate for debt service contained in the
tax budget of a school district constructing, acquiring, reconstructing, or adding to classroom facilities from the state
pursuant to sections 3318.01 m 3318.20 of the Revised Code due to a change in the district's tax duplicates or the issu-
ance by the district of new bonded indebtedness, the [D> state superintendent <D] [A> OHIO SCHOOL FACILITIES
COMMISSION <A] nia.y review these changes in accordance with division (B) of this section for the purpose of reduc-
ing the district's tax rate for the payments described in division (B) of section 3318.05 of the Revised Code, provided
such rate shall not be less than one-half mill.
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Sec. 3318.06. After receipt of the conditional approval of the [D> state board of education <D] [A> OHIO
SCHOOL FACILITIES COIvLMISSION, <A] the school district board by a majority of all of its members shall, if it
desires to proceed with the project, declare all of the following by resolution:

(A) That with a net bonded indebtedness of within five thousand dollars of the required level of indebtedness or by
issuing bonds in an amount equal to the required percentage of the project costs, the district is unable to provide ade-
quate classroom facilities without assistance from the state;

(B) That to qualify for such state assistance it is necessary to levy a tax outside the ten-mill limitation the proceeds
of which shall be used to pay the cost of maintaining the classroom facilities included in the project, except that in any
year the district's adjusted valuation per pupil is greater than the state-wide median adjusted valuation per pupil one-half
of the proceeds of the tax shall be used for such maintenance and one-half of such proceeds shall be used to pay the cost
of the purchase of the classroom facihties from the state;

(C) That the question of such tax levy shall be submitted to the electors of the school district at the next general or
primaty election, if there be a general or primary election not less than seventy-five and not more than ninety-five days
after the day of the adoption of such resolution or, if not, at a special election to be. held at a time specified in the reso-
lution which shall be not less than seventy-five days after the day of the adoption of the resolution and which shall be in
accordance with the requirements of section 3501.01 of the Revised Code.

Such resohition shall also state, if such be the case, that the question of issuing bonds of the board shall be com-
bined in a single proposal with the question of such tax levy. More than one election under this section may be held in
any one calendar year. Such resolution shall specify botli of the following:

(1) That the rate wliich it is necessary to levy shall be at the rate of one-half mill for each one dollar of valuation
except that in those years in which the [D> state superintendent of public instruction <D] [A> COMMISSION <A] ,
pursuant to section 3318.051 of the Revised Code, requires the district to increase the tax rate to an amount greater than
one-half mill, but not in excess of four mills, and that such tax shall be levied until the purchase price is paid but in no
case longer than twenty-three years;

(2) That the proceeds of the tax shall be used to pay the cost of maintaining the classroom facilities included in the
project, except in any year the district's adjusted valuation per pupil is greater than the statewide median adjusted valua-
tion per pupil one-half of the proceeds of the tax shall be used for such maintenance and one-half of the proceeds of the
tax shall be used to pay the cost of the purchase of the classroom facilities from the state under sections 3318.01 to
3318.20 of the Revised Code.

A copy of such resolution shall after its passage and not less than seventy-five days prior to the date set therein for
the election be certified to the county board of elections.

If the question of issuing bonds of the board is to be combined with the question of levying the tax, the resolution
of the school district board, in addition to meeting other applicable requirements of section 133.18 of the Revised Code,
shall state that the amount of bonds to be issued will be either whatever amount may be necessary to raise the net
bonded indebtedness of the school district to within frve thousand dollars of the required level of indebtedness calcu-

lated for the year preceding the year in which such resolution is adopted or an amount equal to the required percentage
of the basic project costs, whichever is greater and state that the maximum maturity of the bonds which, notwithstand-
ing section 133.20 of the Revised Code, may be any number of years not exceeding twenty-three as deternuned by the
board. In estirnating the amount of bonds to be issued, the board shall take into consideration the amount of moneys
then in the bond retirement fund and the amount of moneys to be collected for and disbursed from the bond retirement
fund during the remainder of the year in which the resolution of necessity is adopted.

Notice of the election shall include the fact that the tax levy shall be at the rate of one-half mill for each one dollar
of valuation except that in those years in which the [D> superintendent <D] [A> COMMISSION <A] , pursuant to sec-
tion 3318.051 of the Revised Code, requires the district to increase the tax rate to an amount greater than one-half mill,
but not in excess of four mills, that the levy shall be made until the purchase price is paid but in no case longer than
twenty-three years, and that the proceeds of the tax shall be used to pay the cost of maintaining the classroom facilities
included in the project, except in any year the district's adjusted valuation per pupil is greater than the statewide median
adjusted valuation per pupil one-half of the proceeds of the tax shall be used for such maintenance and one-half of the
proceeds of the tax shall be used to pay the cost of the purchase of the classroom facilities from the state under sections
3318.01 to 3318.20 of the Revised Code.
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The form of the ballot to be used at such election shall be:

"A majority affirmative vote is necessary for passage.

Shall bonds be issued by the Board of Education of the ...........
(here insert name of school district) for the purpose of ........... (here
insert purpose of bond issue) in either an amount sufficient to raise the net
indebtedness of the school district to within five thousand dollars of
........... (here insert five, six, or seven per cent depending on the
district's required level of indebtedness) of the total value of all property
in the school district as listed and assessed for taxation on the tax
duplicate for the year ........... (here insert the year preceding the year
in which the resolution declaring the necessity of the election was adopted)
or an amount equal to ........... (here insert the required percentage of
the basic project costs), whichever is greater, and a levy of taxes be made
outside of the ten-mill limitation for a maximum period of........... (here
insert longest maturity) years to pay the principal and interest of such
bonds, the anwunt of such bonds being estimated to be ........... (here
insert estimated amount of bond issue) for which the levy of taxes is
estinxated by the county auditor to average ........... (here insert number
of mills) mills for each one dollar of valuation, which amounts to
........... (here insert rate expressed in dollars and cents) for each one
hundred dollars of valuation?"

and

"Shall an additional levy of taxes be made for the benefit of the
........... (name of school district), the proceeds of which shall be used
to pay the cost of maintaining the classroom facilities included in the
project, except that in any year the district's adjusted valuation per pupil
is greater than the state-wide median adjusted valuation per pupil one-half
of the proceeds of the tax shall be used for such maintenance and one-half of
such proceeds shall be used to pay the cost of the purchase of classroom
facilities from the state, at the rate of one-half mill for each one dollar
of valuation except that in those years in which the [D> state superintendent
of public instruction <D] [A> OHIO SCHOOL FACILITIES CONIlvIISSION <A] ,
pursuant to section 3318.051 of the Revised Code, requires the district to
increase the tax rate to an amount greater than one-half mill, but not in
excess of four mills, until the purchase price is paid but in no case longer
than twenty-three years?

[A> ..... FOR THE BOND ISSUE AND TAX LEVY <A]
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[A> ..... AGAINST THE BOND ISSUE AND TAX LEVY "<A]

Where it is not necessary to include the question of issuing bonds of the school district board with the question of
levying the tax, the first paragraph of the foregoing ballot form shall be omitted and the question to be voted on shall be
"For the Tax Levy" and "Against the Tax Levy."

(D) If it is necessary for the school district to acquire a site for the classroom facilities to be acquired pursuant to
sections 3318.01 to 3318.20 of the Revised Code, the district board may propose either to issue bonds of the board or to
levy a tax to pay for the acquisition of such site, and may combine the question of doing so with the questions specified
in division (C) of this section. Bonds issued under this division for the purpose of acquiring a site are a general obliga-
tion of the school district and are Chapter 133. securities.

The form of that portion of the ballot to include the question of either issuing bonds or levying a tax for site acquisi-
tion purposes shall be one of the following:
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(1) "Shall bonds be issued by the board of education of the .........
(name of the school distdct) for the purpose of ......... (puipose of the
bond issue, which shall be for the purpose of acquiring a site for classroom
facilities) in the principal aniount of ....... (principal amount of the
bond issue), to be repaid annually over a maximum period of .........
(a aximum number of years over which the principal of the bonds may be paid)
years, and an amzual levy of property taxes be made outside the ten-mill
limitation, estimated by the county auditor to average over the repayment
period of the bond issue ...... (number of nulls) mills for each one dollar
of tax valuation, which an-iount to ...... (rate expressed in dollars and
cents) for each one hundred dollars of valuation?"
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(2) "Shall an additional levy of taxes be made for the benefit of the
........ (name of the school district) for the purpose ........ (purpose of
the levy, which shall be for the purpose of acquiring a site for classroom
facilities) in the sum of ........ (annual amount the levy is to produce)
and a levy of taxes to be made outside of the ten-mill limitation estimated
by the county auditor to average ....... (number of mills) mills for each
one hundred dollars of valuation, for a period of ........ (munber of years
the rnillage is to be imposed) years?"

Where it is necessary to combine the question of issuing bonds of the school district and levying a tax as described
in division (C) of this section with the question of issuing bonds of the school district for acquisition of a site, the ques-
tion specified in division (C) of this section to be voted on shall be "For the Bond Issues and the Tax Levy" and
"Against the Bond Issues and the Tax Levy." In the event it is not necessary to include the question of issuing bonds as
described in division (C) of this section, the question specified in that division to be voted on shall be "For the Bond
Issue and the Tax Levy" and "Against the Bond Issue and the Tax Levy."

Where it is necessary to combine the question of issuing bonds of the school district and levying a tax as described
in division (C) of this-section with the question of levying a tax for the acquisition of a site, the question specified in
division (C) of this section to be voted on shall be "For the Bond Issue and the Tax Levies" and "Against the Bond Issue
and the Tax Levies." In the event it is not necessary to include the question of issuing bonds as described in division (C)
of this section, the question specified in that division to be voted on shall be "For the Tax Levies" and "Against the Tax
Levies."

If a majority of those voting upon a proposition hereunder which includes the question of issuing bonds vote in fa-
vor thereof, and if the agreement provided-for by section 3318.08 of the Revised Code has been entered into, the school
district board may proceed under Chapter 133. of the Revised Code, with the issuance of bonds or bond anticipation
notes in accordance with the terms of the agreement.

Sec. 3318.07. The board of elections shall cerflfy the result of the election to the tax commissioner, to the auditor
of the county or counties in which the school district is located, to the treasurer of the school district board, and to the
[D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] . The necessary tax levy for
debt service on the bonds shall be included in the annual tax budget that is certified to the county budget cornmission.

Sec. 3318.08. If the requisite favorable vote on the election is obtained, the [D> state board of education <D] [A>
OHIO SCHOOL FACILITIES COMMISSION <A] , upon certification of the results of the election to it, shall enter
into a written agreement with the school district board for the construction and sale of the project, which agreement
shall include, but need not be limited to, the following provisions:

(A) The sale and issuance of bonds or notes in anticipation thereof, as soon as practicable after the execution of the
agreement, in either an amount which will raise the net bonded indebtedness of the school district, as of the date of the
resolution authorizing the issuance of such bonds or notes, to within five thousand dollars of the required level of in-
debtedness calculated for the year preceding the year in which the resolution declaring the necessity of the election was
adopted or an amonnt equal to the required percentage of the basic project costs, whichever is greater; provided, that if
at that time the county treasurer of each county in which the school district is located has not commenced the collection
of taxes on the general duplicate of real and public utility property for such year, the school district board shall authorize
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the issuance of a first installment of bond anticipation notes in an amount specified by the agreement, which amount
shall not exceed an amount necessary to raise the net bonded indebtedness of the school district as to the date of such
authorizing resolution to within five thousand dollars of the required level of indebtedness for the preced'nig year. In the
event that a first installment of bond anticipation notes is issued, the school district board shall, as soon as practicable
after the county n-easurer of each county in which the school district is located has commenced the collection of taxes
on the general duplicate of real and public utility property for the year in which the resolution declaring the necessity of
the election was adopted, authorize the issuance of a second and final installment of bond anticipation notes or a first
and final issue of bonds. The combined value of the fust and second instalhnent of bond anticipation notes or the value
of the first and final issue of bonds shall be equal to either an amount which will raise the net indebtedness of the school
district as of the date of such authorizing resolution to within five thousand dollars of the required level of indebtedness,
or an amount equal to the required percentage of the project costs, whichever is greater. The proceeds of any such
bonds shall be used first to retire any bond anticipation notes. Otherwise, the proceeds of such bonds and of any bond
anticipation notes, except the premium and accrued interest thereon, shall be deposited in the school district's project
construction fund. In deternutung the amount of net indebtedness for the purpose of fixing the amount of an issue of
either bonds or bond anticipation notes, gross indebtedness shall be reduced by moneys in the bond retirement fund only
to the extent of the moneys therein on the first day of the year preceding the year in which the resolution authorizing
such bonds or notes is adopted. Should there be a decrease in the tax valuation of the school district so that the amount
of indebtedness which can be incur-red on the tax duplicates for the year in which the resolution declaring the necessity
of the election was adopted is less than the amount of the first installment of bond anticipation notes, there shall be paid
from the school district's project construction account to the school district's bond retirement fund to be applied against
such notes an amount sufficient to cause the net indebtedness of the school district, as of the first day of the year follow-
ing the year in which the resolution declaring the necessity of the election was adopted, to be within five tbousand dol-
lars of the required level of indebtedness for the year in which that resolution was adopted. The maximum amount of
indebtedness to be incurred by any school district board as its share of the cost of the project is either an amount which
will cause its net indebtedness, as of the first day of the year following the year in which the resolution declaring the
necessity of the bond issue was adopted, to be within five thousand dollars of the required level of indebtedness calcu-
lated for the year preceding the year in which that resolution was adopted or an amount equal to the required percentage
of the basic project costs, whichever is greater. All bonds and bond anticipation notes shall be issued in accordance
with Chapter 133. of the Revised Code, and notes may be renewed as provided in section 133.22 of the Revised Code.

(B) The transfer of such funds of the school district board available for the project, together with the proceeds of
the sale of the bonds or notes, except premium, accrued interest, and interest included in the amount of the issue, to the
school district's project construction account in the school district's depository;

(C) The levy of the tax authorized at the election for the payment of maintenance costs or the cost of purchasing the
classroom facilities;

(D) Ownership of the project during the period of construction, which shall be divided between the [D> state <D]
[A> COMMISSION <A] and the school district board in proportion to their respective contributions to the school dis-
trict's project construction account;

(E) The transfer of the state's interest in the project to the school district upon completion of the project;

(F) The insurance of the project by the school district from the time there is an insurable interest therein and so long
as any part of the purchase price remains unpaid, in such amounts and against such risks as the [D> state board <D] [A>
COMMISSION <A] shall require; provided, that the cost of any required insurance until the project is completed shall
be a part of the basic project cost;

(G) The certification by the director of budget and management that funds are available and have been set aside to
meet the state's share of the basic project cost as approved by the controlhng board pursuant to section 3318.04 of the
Revised Code [D> , such certification to consider any necessary revision of the state's share by the superintendent of
public instruction required by changes in the school district's ability to provide more or less local funds than was esti-
mated at the time of the conditional approval under section 3318.04 of the Revised Code <D] ;

(H) Authorization of the school district board to advertise for and receive constrnction bids for the project, for and
on behalf of the [D> state board <D] [A> COMMISSION, <A] and to award contracts in the name of the state subject to
approval by the [D> superintendent ofpublic instraction <D] [A> COMMISSION <A] ;
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(I) Provisions for the disbursement of moneys from the school district's project account upon issuance by the [D>
superintendent of public instruction <D] [A> COMMISSION <A] of vouchers for work done to be certified to the [D>
superintendent <D] [A> COMMISSION <A] by the treasurer of the school district board;

(J) Disposal of any balance left in the school district's project construction account upon completion of the project;

(K) Prohibition against alienation of any interest in the project by the school district board or its successor in inter-
est without the consent of the [D> state board <D] [A> COMMISSION <A] so long as any patt of the purchase price of
the project remains unpaid, but in no case longer than twenty-t}n-ee years;

(L) Limitations upon use of the project or any part of it so long as any part of the purchase price of the project re-
mains unpaid, but in no case longer than twenty-three years;

(M) Suspension of the power to issue bonds or notes by the school district board for permanent improvements
without the prior consent of the [D> state board <D] [A> COMMISSION <A] for so long as any part of the purchase
price of the project remains unpaid, but in no case longer than twenty-three years;

(N) Provision for vesting absolute interest in the project in the school district board when the purchase price has
been paid or at the expiration of the period of twenty-three years;

(0) Provision for deposit of an executed copy of the agreement in the office of the [D> state board <D] [A>
COMMISSION <A] and the office of the county recorder of the county or counties in which the project is situated;

(P) Provision for termination of the contract and release of the funds encumbered at the time of the conditional ap-
proval, if the proceeds of the sale of the bonds of the school dishict board are not paid into the school district's project
construction account and if bids for the construction of the project have not been taken within such period after the exe-
cution of the agreement as may be fixed by the ID> state board <D] [A> COMIvIISSION; <A]

[A> (Q) PROVISION FOR THE SCHOOL DISTRICT TO MAINTAIN THE PROJECT I î 1 ACCORDANCE
WITH A PLAN APPROVED BY THE COMMISSION; <A]

[A> (R) PROVISION THAT ALL STATE FUNDS RESERVED AND ENCUMBERED TO PAY THE STATE
SHAI2E OF THE COST OF THE PROJECT PURSUANT TO SECTION 3318.03 OF THE REVISED CODE BE
SPENT ON THE CONSTRUCTION OR ACQUISITION OF THE PROJECT PRIOR TO THE EXPENDITURE OF
ANY FUNDS PROVIDED BY THE SCHOOL DISTRICT TO PAY FOR ITS SHARE OF THE PROJECT COST.

<A]

Sec. 3318.081. If the board of education of a school district authorized to impose a tax pursuant to section 3318.06
of the Revised Code determines that taxable value of property subject to the tax has increased to the extent it will not be
necessary to impose such tax for twenty-three years in order to pay the purchase price, it may request the county auditor
to determine the amount of the purchase price remaining to be paid and the estimated rate of taxation required each year
to repay such remainder in equal installments over the maximum number of remaining years the tax may be in effect.
The auditor shall make such determination upon request and certify the results thereof to the board of education.

Upon receipt of the auditor's determination, the board of education may request the [D> state board of education
<D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] to enter into a supplemental agreement under which the
district may repay the remainder of the purchase price in annual amounts equal to the quotient obtained by dividing the
amount remaining to be paid by the maximum number of remaining years the tax may be in effect. If such an agreement
is entered into, the [D> state board <D] [A> COMMISSION <A] shall certify a copy thereof to the county auditor and
the tax authorized by section 3318.06 of the Revised Code thereafter shall be levied at the rate required to make the an-
nual payments required by the supplemental agreement rather than the rate required by such section.

[A> SEC. 3318.082. THE BOARD OF EDUCATION OF ANY SCHOOL DISTRICT IMPOSING A TAX FOR
THE PURPOSE OF PAYING THE COST OF THE PURCHASE OF CLASSROOM FACILITIES FROM THE
STATE PURSUANT TO SECTION 3318.06 OF THE REVISED CODE PRIOR TO THE EFFECTIVE DATE OF
THE AMENDMENTS TO THAT SECTION BY AMENDED SUBSTITUTE HOUSE BILL NO. 748 OF THE 121ST
GENERAL ASSEMBLY, MAY ENTER INTO A SUPPLEMENTAL AGREEMENT WITH THE OHIO SCHOOL
FACILITIES COMMISSION UNDER WHICH THE PROCEEDS OF SUCH TAX SHALL BE DISTRIBUTED IN
ACCORDANCE WITH THE REQUIRE,MENTS OF SECTION 3318.06 OF THE REVISED CODE, AS AMENDED
BY AMENDED SUBSTITUTE HOUSE BILL NO. 748 OF THE 121ST GENERAL ASSEMBLY. <A]



1997 Ohio SB 102, *
Page 16

Sec. 3318.091. Promptly after the written agreement between the school district board and the [D> state board of
education <D] [A> OHIO SCHOOL FACILITIES COivIMISSION <A] has been entered into, the school district board
shall proceed with the issuance of its bonds or notes in anticipation thereof pursuant to the provision of such agreement
required by division (A) ofsection 3318.08 of the Revised Code and the deposit of the proceeds thereof in the school
district's project construction account pursuant to the provision of such agreement required by division (B) of section
3318.08 of the Revised Code, and the school district board, with the approval of the [D> superintendent of public in-
struction <D] [A> COMMISSION <AJ shall employ a qualified professional person or firm to prepare preliminary
plans, working drawings, specifications, estimates of cost, and such data as the school district board and the [D> super-
intendent of public instiuction <DJ [A> COMMISSION <AJ deem necessary for the project. When the preliminary
plans and preliminary estimates of cost have been prepared, and approved by the school district board, they shall be
submitted to the [D> superintendent of public instruction <D] [A> COMMISSION <A] for approval, modification, or
rejection The [D> superintendent <D] [A> COMMISSION <A] shall ensure that the plans and materials proposed for
use in the project comply with specifications for plans and materials that shall be established by the [D> state board of
education <D] [A> COMMISSION. <A] When such preliminary plans and preliminary estimates of cost and any modi-
fications thereof have been approved by the [D> superintendent of public instruction <D] [A> COMMISSION <A] and
the school disriict board, the school district board shall cause such qualified professional person or firm to prepare the
working drawings, specifications, and estimates of cost

Sec. 3318.10. When such working drawings, specifications, and estimates of cost have been approved by the
school district board and the [D> superintendent of public instmction <DJ [A> OHIO SCHOOL FACILITIES
COMMISSION, <A] the treasurer of the school district board shall advertise for construction bids for the project once a
week for four consecutive weeks in a newspaper published in and of general circulation in the county in which the pro-
ject is located. Such notices shall state that plans and specifications for the project are on file in the office of the [D>
state board of education <D] [A> COMMISSION <A] and such other place as may be designated in such notice, and
the time and place when and wliere bids therefor will be received.

The form of proposal to be submitted by [D> bidder <D] ( 4> BIDDERS <AJ shall be supplied by the [D> state
board <D] [A> COMMISSION. <A] Bidders may be permitted to bid upon all the branches of work and materials to be
fisnished and snpplied, upon any branch thereof, or upon all or any thereof.

A proposal shall be invalid and not considered unless it meets the requirements of section 153.54 of the Revised
Code.

When the construction bids for all branches of work and materials have been tabulated, the [D> superintendent of
public instruction <D] [A> COMMISSION <A] shall cause to be prepared a revised estimate of the basic project cost
based upon the lowest responsible bids received. If such revised estimate exceeds the estimated basic project cost as
approved by the controlling board pursuant to section 3318.04 of the Revised Code as adjusted for inflation from the
time of such approval, no contracts may be entered into pursuant to this section unless such revised estimate is approved
by the [D> state board <D] [A> COMMISSION <A] and by the controlling board referred to in section 3318.04 of the
Revised Code. The adjustment for inflation shall be calculated [D> and agreed to <D] by the [D> superintendent of
public instruction, the director of the legislative budget office of the legislative service <D] conunission [D> , and the
director of the office of budget and <D] 1,542 [D> management <D] . When such revised estimate has been prepared,
and after such approvals are given, if necessary, and if the school district board has caused to be transferred to the pro-
ject construction account the proceeds from the sale of the frrst or first and fmal installment of its bonds or bond antici-
pation notss pursuant to the provision of written agreement required by division (B) of section 3318.08 of the Revised
Code, and when the director of budget and management has certified that there is a balance in the appropriation, not
otherwise obligated to pay precedent obhgations, pursuant to which the state's share of such revised estimate is required
to be paid, the contract for all branches of work and materials to be furnished and supplied, or for any branch thereof as
determined by the school district board, shall be awarded by the school district board to the lowest responsible bidder
subject to the approval of the [D> superintendent of public instruction <D] [A> COMMISSION. <A] Such award shall
be made within thirty days after the date on which the bids are opened, and the successful bidder shall enter into a con-
tract within ten days after the successful bidder is notified of the award of the contract.

Subject to the approval of the [D> superintendent of public instmction <D] [A> COIVIMISSION <A] , the school
district board may reject all bids and readvertise. Any contract made under this section shall be made in the name of the
state and executed on its behalf by the president and treasurer of the school district board.
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The provisions of sections 153.50 to 153.99 of the Revised Code, which are applicable to construction contracts of
boards of education and which perrnit bids to be made for two or more trades or kinds of work, shall apply to construc-
tion contracts for the project to the exclusion of sections 153.01 to 153.20 of the Revised Code applicable to state con-
struction contracts.

The remedies afforded to any subcontractor, [D> materialman <D] [A> MATERIALS SUPPLIER <A) , laborer,
mechanic, or persons furnishing material or machinery for the project under sections 1311.26 to 131132 of the Revised
Code, shall apply to contracts entered into under this section and the itemized statement required by section 1311.26 of
the Revised Code shall be filed with the school district board.

Sec. 3318.111. The school district board shall have authority, with the approval of the [D> superintendent of pub-
lic instruction <D) [A> OHIO SCHOOL FACILITIES COMMISSION <A] and notwithstanding the provisions of sec-
tions 135.01 to 135.21 [D> , inclusive, <D] of the Revised Code, to invest funds on deposit in the project construction
account in bonds, notes, certificates of indebtedness, treasury bills, or other securities issued by and constituting direct
obligations of the United States, or the state of Ohio maturing, or redeemable at the option of the holder, not later than
the dates on which sucb funds will be required to be disbursed from such account.

Sec. 3318.12. The [D> superintendent of public instruction <D) [A> OIIIO SCHOOL FACILITIES
COMMISSION <A] shall cause to be transferred to the school district's project construction account the necessary
amounts from amounts appropriated by the general assembly and set aside for such purpose, from time to time as may
be necessary to pay obligations chargeable to such account when due. The treasurer of the school dish-ict board shall
disburse funds from the school district's project construction account only upon the approval of the [D> superintendent
of public instruction <D] [A> COMMISSION <A] . The [D> superintendent of public instruction <D] [A>
COMMISSIOAT <A] or [D> his <D] [A> THE COMMISSION'S <A] designated representative shall issue vouchers
against such account, in such amounts, and at such times as required by the contracts for construction of the project.

Any surplus remaining in the school district's project constmction account after the project has been completed
shall be transferred to the [D> state board of education <D] [A> COMMISSION <A] for expenditure pursuant to sec-
tions 3318.01 to 3318.20 of the Revised Code; provided, that if the final cost of the project is less than the amount of
moneys paid into the school district's project construction account by the school district board, the amount by which the
school district's contribution exceeds the actual cost shall be returned to the school district board.

Sec. 3318.13. Notwithstanding anyprovision of sections 5705.27 to 5705.50 of the Revised Code, the tax to be
levied on all taxable property within a school district for the puipose of paying the cost of maintaining the classroom
facilities included in the project or for paying the purchase price of the project to the state under the agreement provided
in section 3318.08 of the Revised Code or the supplemental agreement provided in section 3318.081 of the Revised
Code shall be included in the budget of the school district for each year upon the cerflfication to the county budget
corrunission or commissions of the county or counties in which said school district is located, by the [D> state board of
education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] of the balance due the state under said agree-
ment or supplemental agreement. Such certification shall be made on or before the fifteenth day of July in each year.
Thereafter, the respective county budget commissions shall treat such certification as an additional item on the tax
budget for the school district as to which such certification has been made and shall provide for the levy therefor in the
manner provided in sections 5705.27 to 5705.50 of the Revised Code for tax levies included directly in the budgets of
the subdivisions.

The levy of taxes shall be included in the next annual tax budget that is certified to the county budget cornmission
after the execution of the agreement for the project

Sec. 3318.14. Notwithstanding the provision of section 321.31 of the Revised Code, immediately after each set-
tlement with the county auditor, on presentation of the warrant of the county auditor therefor, the county treasurer shall
pay to the school district the proceeds of the tax levy provided in section 3318.13 of the Revised Code to be used to pay
the cost of maintaining the classroom facilities included in the project and pay to the [D> state board <D] [A> OHIO
SCHOOL FACILITIES COMMISSION <A] any proceeds of the tax levy provided in section 3318.13 of the Revised
Code to be applied to the unpaid purchase price of the project.

Sec. 3318.15. There is hereby created the public school building fund within the state treasury consisting of all
moneys received from the sale of classroom facilities pursuant to sections 3318.01 to 3318.20 of the Revised Code, any
moneys transferred or appropriated to the fund by the general assembly, and any grants, gifts, or contributions received
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by the [D> state board of education <D] [A> OIIIO SCHOOL FACILITIES COivIlNIISSION <A] to be used for the
purposes of the fund.

Moneys transferred or appropriated to the fund by the general assembly and moneys in the fund from grants, gifts,
and contributions shall be used to acquire classroom facilities for sale to school districts pursuant to sections 3318.01 to
3318.20 of the Revised Code. The moneys in the fund received fron- the sale of classroom facilities shall be held in a
separate account in the fimd. Such moneys may be used partially to acquire additional classroom facilities for sale to
school districts pursuant to sections 3318.01 to 3318.20 and paitially to pay bond service charges as defined in division
(C) of section 3318.21 of the Revised Code on obligations, the proceeds of which are deposited into the school districts
facilities fund created in section 3318.23 of the Revised Code.

Sec. 3318.16. Title to interests in real property purchased with moneys in the school district's project constmction
account shall be taken in the name of the state of Ohio. Upon completion of the project, the title to such interest in real
property shall be conveyed to the school district board and the (D> president and the secretary of the state board <D]
[A> OHIO SCHOOL FACILITIES COMMISSION <A] shall execute and deHver deeds to complete the transfer of
such interests.

Upon completion of the project, the interest of the state in the project shall be transferred to the school district
board, which interest is equal to that portion of the final cost of the project represented by funds contributed by the state
for the project. The purchase price to be paid by the school district board for the state's interest in the project shall be
the total amount of funds conti-ibuted by the state for the project_

Sec. 3318.17. A school district board may purchase classroom facilities from the state from time to time under the
procedure set forth in sections 3318.01 to 3318.12 of the Revised Code. The levy of taxes required by section 3318.14
of the Revised Code shall be at the rate of one-half mill for each one dollar of valuation except that in those years in
which the [D> state superintendent of public instmction <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] ,
pursuant to section 3318.051 of the Revised Code, requires the district to increase the tax rate to an amount greater than
one-half nvll, but not in excess of four mills, and shall be for a maximum period of twenty-three years after the last pur-
chase and except in those years in which a supplemental agreement authorized by section 3318.081 of the Revised Code
is in effect, the rate shall be as prescribed for such section for the period during which such agreement is in effect.
Where a school district has purchased classroom facilities from the state on which any portion of the purchase price
remains unpaid and it desires to purchase additional classroom facilities, the notice of election and form of ballot set
forth in section 3318.06 of the Revised Code shall provide that the levy is an extension of an existing levy for a maxi-
mum period of twenty-three years. Where there has been more than one purchase of classroom facilities from the state,
any proceeds of the tax to be used to pay the purchase price of such facilities shall be applied to the unpaid purchase
price of the projects in the order in which they were purchased.

Sec. 3318.18. The unpaid purchase price of a project shall constitute an indebtedness of the school district but shall
not be included in the calculation of indebtedness under sections 133.04 and 133.06 of the Revised Code. In the event
all or a portion of the territory comprising a school district, which has outstanding an indebtedness to the state represent-
ing the unpaid purchase price of a project or projects, is transferred to another school district, or, if a new school district
is created to include all or a portion of such school district, the outstanding indebtedness for each project shall be appor-
tioned between the acquiring school district and the original school district in the ratio, as of the effectlve date of the
transfer, which the assessed valuation of the territory transfened to the acquiring school district bears to the assessed
valuation of the original school district.

The amount of the indebtedness so assumed by the new school district or acquiring school district shall be equal to
one-half mill multiplied by the total value of all property as listed and assessed for taxation in the original school district
or territory transferred for each of the years remaining in the agreement for payment of purchase price between the
original school district and the state board of education. On or before the first day of July of each year, the department
of taxation shall certify to the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION
<A] the amount of the tax duplicate of the original school district or territory transferred for the calendar year ending on
the thirty-frrst day of December immediately preceding. This tax duplicate shall be used in the calculation of the in-
debtedness so

The acquiring school district shall levy a tax outside the ten-mill limitation upon all property in the acquiring school
district to pay the indebtedness so assumed until the indebtedness so assumed has been discharged but not longer than
twenty-three years after the original incurrence of the indebtedness, provided, that the levy in the acquiring school dis-
trict in any year shall not exceed the levy in the original school distnct to pay the purchase price of projects acquired
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from the state. The proceeds of the aforesaid tax levy in the acquiring school district shall be applied to the discharge of
indebtedness first incurred in point of time whether or not it be an indebtedness assumed from another school district.

Sec. 3318.19. A coniplete detailed report of the expenditure of funds pursuant to the provisions of sections
3318.01 to 3318.20 [D>, inclusive, <DJ of the Revised Code shall be made by the [D> state board <DJ [A> OHIO
SCHOOL FACILITIES COMMISSION <AJ biennially to the general assembly. The report shall contain a detailed
statement of classroom facilities acquired in whole or in part by the state and sold to school districts, the moneys re-
ceived from school disttricts for credit against their indebtedness to the state, and such other information as will advise
the general assembly of the nature and progress of this program.

Sec. 3318.22. (A) The general assembly fmds that many school districts are prevented by their size, tax base, or
other conditions from performing their essential fnnctions as agencies of state government to provide adequate class-
room facilities and issuing securities under Chapter 133. of the Revised Code at favorable interest rates or charges.
Accordingly, the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A] is invested
with the powers and duties provided in sections 3318.21 to 3318.29 of the Revised Code in order to provide deserved
assistance and materially contribute to the educational revitalization of such school districts and result in improving the
education and welfare of all the people of the state.

(B) Sections 3318.21 to 3318.29 of the Revised Code do not authorize the [D> state board of education <D] [A>
COMMISSION <A] or the issuing authority to incur bonded indebtedness of the state or any political subdivision of the
state, or to obligate or pledge moneys raised by taxation for the payment of any bonds or notes issued pursuant to sec-
tions 3318.21 to 3318.29 of the Revised Code.

Sec. 3318.23. (A) There is hereby created the school districts facilities fund within the state treasury that shall con-
sist of the proceeds of obligations issued pursuant to section 3318.26 of the Revised Code for the putposes of such fund,
which obligations are payable, in part, from moneys in the public school building fund created in section 3318.15 of the
Revised Code; moneys received by the state from sources specified in section 3318.27 of the Revised Code; service or
other charges imposed pursuant to section 3318.24 of the Revised Code; any grants, gifts, or contributions of money
received by the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <AJ for use in
making loans from the fund pursuant to section 3318.24 of the Revised Code; and all other moneys appropriated or
transferred to the fiund; provided that the school districts facilities fund shall not be coniprised, in any part, of money
raised by taxation.

(B) Moneys in the public school building fund that are pledged receipts and that are, pursuant to section 3318.26 of
the Revised Code, made available by the [D> state board of education <D] [A> COMMISSION <A] to pay bond ser-
vice charges for obligations issued pursuant to that section shall be credited to the school facilities bond service fund
created in division (5) of section 3318.26 of the Revised Code for each issuance of obligations authorized under that
section unless otherwise provided in the applicable bond proceedings.

(C) Subject to the approval of the controlling board, all moneys appropriated or transferred to the school districts
facilities fund may be released at the request of the (D> state board of education <DJ [A> COMMISSION <A] for the
making of loans pursuant to section 3318.24 of the Revised Code.

Sec. 3318.24. (A) The [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION <A]
shall adopt rules in accordance with Chapter 119. of the Revised Code under w'hich, in any fiscal year for which moneys
are available in the school districts facilities fund, the [D> state board <D] (A> COMb1ISSION, <A] subject to the ap-
proval of the controlling board, may make loans from the fund to school districts for the purpose of paying the allow-
able costs of a permanent improvement. The mles shall include, but need not be limited to, all of the following:

(1) Application procedures, including the date by which applications shall be made;

(2) Eligibility criteria, which shall include at least the following provisions:

(a) A requirement that an applicant district demonstrate need for additional or improved classroom facilities. Indi-
cators of need shall include, but need not be limited to, enrollment levels and enrollment changes; ability of the district
to maintain minimum educational standards; the inability of the district to finance the allowable costs of the permanent
insprovement through ordinary financial channels upon reasonable terms and at a reasonable interest rate or charge; and
demonstrated good faith efforts by the district to provide classroom facilities by other means.
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(b) A requirement that the loan will be adequately secured by the issuance of general obligation bonds by the
school district as voted upon and approved by the district's electors pursuant to section 133.18 of the Revised Code.

(c) A requirenient that an applicant district demonstrate the ability to repay the loan and interest charge within the
maximum period permitted by division (A)(4) of this section.

(3) Loan approval procedures and criteria, including criteria for prioritizing eligible applications in accordance with
demonstrated need for additional or improved classroom facilities.

(4) Provisions governing repayinent of loans and interest charges, including a provision that loans and interest
charges be repaid within a maximum of twenty-five years.

(5) Provisions governing the charging, altering, and collection, by the [D> state board <D] [A> COMMISSION,
<A] of fees or interest or other charges for loans or service charges for the making of a loan.

(B) The [D> state board <D] [A> COMMISSION <A] shall enter into a loan agreement with each district it ap-
proves for a loan pursuant to division (A) of this section. The agreement shall specify the amount of the loan, the
amount of the interest charged for the loan, the purpose for which the loan is to be used, the duration of the loan, and the
repayment schedule. Every such agreement shall contain a provision authorizing the [D> state board <D] [A>
COMMISSION <A] to deduct from payments due to the district under Chapter 3317. of the Revised Code or from any
other funds appropriated to the district by the general assembly, the amount of any scheduled loan payment due but not
paid by the district. The [D> state board <D] [A> COMMISSION <A] niay take any necessary or appropriate action to
collect or otherwise deal with any loan made pursuant to this section.

Sec. 3318.25. There is hereby created in the state treasury the school building program assistance fund. The fund
shall consist of the proceeds of obligations issued for the purposes of such fund pursuant to section 3318.26 of the Re-
vised Code that are payable from moneys in the lottery profits education fund created in section 3770.06 of the Revised
Code. Moneys in the fund shall be used as directed by the [D> state board of education <D] [A> OHIO SCHOOL
FACILITIES COMMISSION <A] for the cost to the state of acquiring classroom facilities for sale to school districts
pursuant to sections 3318.01 to 3318.20 of the Revised Code.

Sec. 3318.26. (A) Subject to the liniitations provided in section 3318.29 of the Revised Code, the issuing author-
ity, upon the certification by the [D> state board of education <D] [A> OHIO SCHOOL FACILITIES COMMISSION
<A] to the issuing authority of the amount of moneys or additional moneys needed in the school districts facifities fund
for the purpose of making loans for allowable costs from such fund or in the school building program assistance fund
for the purposes of sections 3318.01 to 3318.20 of the Revised Code, or needed for capitalized interest, for funding re-
serves, and for paying costs and expenses incurred in connection with the issuance, carrying, securing, paying, redeem-
umg, or retirement of the obligations or any obligations refunded thereby, including payment of costs and expenses relat-
ing to letters of credit, lines of credit, insurance, put agreements, standby purchase agreements, indexing, marketing,
remarketing and administrative arr•angements, interest swap or hedging agreements, and any other credit enhancement,
liquidity, remarketing, renewal, or refanding arrangements, all of which are authorized by this section, shall issue obli-
gations of the state under this section in the required amount. The proceeds of such obligations, except for obligations
issued to provide moneys for the school building program assistance fund or except for such portion to be deposited in
special funds, including reserve funds, as may be provided in the bond proceedings, shall as provided in the bond pro-
ceedings be deposited by the treasurer of state to the school districts facilities fund. The issuing authority may appoint
trustees, paying agents, and transfer agents and may retain the services of financial advisors and accounting experts and
retain or contract for the services of marketing, remarketing, indexing, and administrative agents, other consultants, and
independent contractors, including printing services, as are necessary in the issuing authority's judgment to carry out
this section. The costs of such services are payable from the school districts facifities fund, the school building program
assistance fund, or any special fund determined by the issuing authority.

(B) The holders or owners of such obligations shall have no right to have moneys raised by taxation obligated or
pledged, and moneys raised by taxation shall not be obligated or pledged, for the payment of bond service charges. Such
holders or owners shall have no rights to payment of bond service charges from any money or property received by the
[D> state board of education <D] [A> COMMISSION <A] , treasurer of state, or the state, or from any other use of the
proceeds of the sale of the obligations, and no such moneys may be used for the payment of bond service charges, ex-
cept for accrued interest, capitalized interest, and reserves funded from proceeds received upon the sale of the obliga-
tions and except as otherwise expressly provided in the applicable bond proceedings pursuant to written directions by
the treasurer of state. The right of such holders and owners to payment of bond service charges shall be limited to all or
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that portion of the pledged receipts and those special funds pledged thereto pursuant to the bond proceedings in accor-
dance with this section, and each such obligation shall bear on its face a statement to that effect.

(C) Obligations shall be authorized by resolution or order of the issuing authority and the bond proceedings shall
provide for the purpose thereof and the principal amount or amounts, and shall provide for or authorize the manner or
agency for determining the principal maturity or maturities, not exceeduig the litnits specified in section 3318.29 of the
Revised Code, the interest rate or rates or the maximum interest rate, the date of the obhgations and the dates of pay-
ment of interest thereon, their denomination, and the establishment witliin or without the state of a place or places of
payment of bond service charges. Sections 9.98 to 9.983 of the Revised Code are applicable to obligations issued under
this section, subject to any applicable limitation under section 3318.29 of the Revised Code. The purpose of such obli-
gations may be stated in the bond proceedings in terms describing the general purpose or purposes to be served. The
bond proceedings shall also provide, subject to the provisions of any other applicable bond proceedings, for the pledge
of all, or such part as the issuing authority may determine, of the pledged receipts and the applicable special fund or
funds to the payment of bond service charges, which pledges may be made either prior or subordinate to other expenses,
claims, or payments, and may be made to secure the obligations on a parity with obligations theretofore or thereafter
issued, if and to the extent provided in the bond proceedings. The pledged receipts and special funds so pledged and
thereafter received by the state are irnniediately subject to the lien of such pledge without any physical delivery thereof
or 5uther act, and the flen of any such pledges is valid and binding against all parties having claims of any kind against
the state or any govemmental agency of the state, irrespective of whether such parties have notice thereof, and shall
create a perfected security interest for all purposes of Chapter 1309. of the Revised Code, without the necessity for
separation or dellvery of funds or for the fillng or recording of the bond proceedings by which such pledge is created or
any cerfificate, statement or other document with respect thereto; and the pledge of such pledged receipts and special
funds is effective and the money therefiom and thereof may be applied to the purposes for which pledged without ne-
cessity for any act of appropriation, except as required by section 3770.06 of the Revised Code. Every pledge, and
every covenant and agreement made with respect thereto, made in the bond proceedings may thereni be extended to the
benefit of the owners and holders of obligations authorized by this section, and to any trustee therefor, for the further
security of the payment of the bond service charges.

(D) The bond proceedings may contain additional provisions as to:

(1) The redemption of obligations prior to maturity at the option of the issuing authority at such price or prices and
under such terms and conditions as are provided in the bond proceedings;

(2) Other terms of the obligations;

(3) Limitations on the issuance of additional obligations;

(4) The teims of any trust agreement or indenture securing the obligations or under which the same may be issued;

(5) The deposit, investment and application of special funds, and the safeguarding of moneys on hand or on deposit,
without regard to Chapter 131., 133., or 135, of the Revised Code, but subject to any special provisions of sections
331821 to 3318.29 of the Revised Code, with respect to particular fands or moneys, provided that any bank or trust
company that acts as depository of any moneys in the special funds may furnish such indenmifying bonds or may
pledge such securities as required by the issuing authority;

(6) Any or every provision of the bond proceedings being binding upon such officer, board, cosunission, authority,
agency, depa.Rment, or other person or body as may from time to time have the authority under law to take such actions
as may be necessary to perform all or any part of the duty required by such provision;

(7) Any provision that may be made in a trust agreement or indenture;

(8) The lease or sublease of any interest of the school district or the state in one or more projects as defined in divi-
sion (C) of section 3318.01 of the Revised Code, or in one or more permanent improvements, to or from the issuing
authority, as provided in one or more lease or sublease agreements between the school or the state and the issuing au-

thority;

(9) Any other or additional agreements with the holders of the obligations, or the trustee therefor, relating to the ob-
ligations or the security therefor, including in the case of obligations issued to provide moneys for the school district
facilities fund the assignment of security obtained or to be obtained for loans under section 3318.24 of the Revised
Code.
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(E) The obligations may have the great seal of the state or a facsimile thereof affixed thereto or printed thereon.
The obligations and any coupons pertaining to obligations shall be signed or bear the facsimile signature of the issuing
authority. Any obligations or coupons may be executed by the person who, on the date of execution, is the proper issu-
ing authority although on the date of such bonds or coupons such person was not the issuing authority. In case the issu-
ing authority whose signature or a facsimile of whose signature appears on any such obligation or coupon ceases to be
the issuing authority before delivery thereof, such signature or facsimile is nevertheless valid and sufficient for all pur-
poses as if the issuing authority had remained the issuing authority until such delivery; and in case the seal to be affixed
to obligations has been changed after a facsimile of the seal has been imprinted on such obligations, such facsimile seal
shall continue to be sufficient as to such obligations and obligations issued in substitution or exchange therefor.

(F) All obligations are negotiable instruments and securities under Chapter 1308. of the Revised Code, subject to
the provisions of the bond proceedings as to registration. The obligations may be issued in coupon or in registered
form, or both, as the issuing authority determines. Provision may be made for the registration of any obligations with
coupons attached thereto as to principal alone or as to both principal and interest, their exchange for obligations so reg-
istered, and for the conversion or t-econversion into obligations with coupons attached thereto of any obligations regis-
tered as to both principal and interest, and for reasonable charges for such registration, exchange, conversion, and re-
conversion.

(G) Obhgations may be sold at public sale or at private sale, as determined in the bond proceedings.

(E) Pending preparation of defmitive obligations, the issuing authority may issue interim receipts or certificates
which shall be exchanged for such definitive obhgations.

(I) In the discretion of the issuing authority, obligations may be secured additionally by a trust agreement or inden-
ture between the issuing authority and a corporate trustee which may be any trust company or bank having its principal
place of business within the state. Any such agreement or indenture may contain the resolution or order authorizing the
issuance of the obligations, any provisions that may be contained in any bond proceedings, and other provisions that are
customary or appropriate in an aereenient or indenture of such type, including, but not limited to:

(1) Maintenance of each pledge, trust agreement, indenture, or other instrument comprising part of the bond pro-
ceedings until the state has fully paid the bond service charges on the obligations secured thereby, or provision therefor
has been made;

(2) In the event of default in any payments required to be made by the bond proceedings, or any other agreement of
the issuing authority made as a part of the contract under which the obligations were issued, enforcement of such pay-
ments or agreement by mandamus, the appointment of a receiver, suit in equity, action at law, or any combination of the
foregoing;

(3) The rights and remedies of the holders of obligations and of the trustee, and provisions for protecting and en-
forcing them, including limitations on rights of individual holders of obligations;

(4) The replacement of any obligations that become mutilated or are destroyed, lost, or stolen;

(5) Such other provisions as the trustee and the issuing authority agree upon, including limitations, conditions, or
qualifications relating to any of the foregoing.

(J) Any holder of obligations or a trustee under the bond proceedings, except to the extent that the holder's or trus-
tee's rights are restricted by the bond proceedings, may by any suitable form of legal proceedings, protect and enforce
any rights under the laws of this state or granted by such bond proceedings. Such rights include the right to compel the
performance of all duties of the issuing authority, the [D> state board of education <D] [A> COMMISSION <A] , or
the director of budget and management required by sections 3318.21 to 3318.29 of the Revised Code or the bond pro-
ceedings; to enjoin unlawful activities; and in the event of default with respect to the payment of any bond service
charges on any obligations or in the performance of any covenant or agreement on the part of the issuing authority, the
[D> state board of education <D] [A> COMMISSION <A] , or the director of budget and management in the bond pro-
ceedings, to apply to a court having jurisdiction of the cause to appoint a receiver to receive and administer the pledged
receipts and special funds, other than those in the custody of the treasurer of state or the [D> state board of education
<D] [A> COMMISSION <A] , which are pledged to the payment of the bond service charges on such obligations or
which are the subject of the covenant or agreement, with full power to pay, and to provide for payment of bond service
charges on, such obligations, and with such powers, subject to the direction of the court, as are accorded receivers in
general equity cases, excluding any power to pledge additional revenues or receipts or other income or moneys of the
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issuing authority or the state or governmental agencies of the state to the payment of such principal and interest and
excluding the power to take possession of, mortgage, or cause the sale or otherwise dispose of any permanent improve-

ment

Each duty of the issuing authority and the issuing authority's officers and employees, and of each govemmental
agency and its officers, members, or employees, undertaken pursuant to the bond proceedings or any agreement or loan
made under authority of sections 3318.21 to 3318.29 of the Revised Code, and in every agreement by or with the issu-
ing authority, is hereby established as a duty of the issuing authority, and of each such officer, member, or employee
having authority to perform such duty, specifically enjoined by the law resulting from an office, trust, or station within
the meaning of section 2731.01 of the Revised Code.

The person who is at the time the issuing authority, or the issuing authority's officers or employees, axe not liable in
their personal capacities on any obGgations issued by the issuing authority or any agreements of or with the issuing au-
thority.

(K) The issuing authority may authorize and issue obligations for the refunding, including funding and retirement,
and advance refunding with or without payment or redemption prior to nraturity, of any obligations previously issued by
the issuing authority. Such obligations may be issued in amounts sufficient for payment of the principal amount of the
prior obligations, any redemption premiunis thereon, principal maturities of any such obligations maturing prior to the
redemption of the remaining obligations on a parity therewith, interest accrued or to accrue to the maturity dates or
dates of redemption of such obligations, and any allowable costs including expenses incurred or to be incurred in con-
nection with such issuance and such refunding, funding, and retirement. Subject to the bond proceedings therefor, the
portion of proceeds of the sale of obligations issued under this division to be applied to bond service charges on the
prior obligations shall be credited to an appropriate account held by the trustee for such prior or new obligations or to
the appropriate account in the bond service fund for such obligations. Obligations authorized under this division shall
be deemed to be issued for those purposes for which such prior obligations were issued and are subject to the provisions
of this section pertauung to other obligations, except as otherwise provided in this section; provided that, unless other-
wise authorized by the general assembly, any limitations imposed by the general assembly pursuant to this section with
respect to bond service charges applicable to the prior obligations shall be applicable to the obligations issued under this
division to refund, fund, advance refund or retire such prior obligations.

(L) The authority to issue obligations under this section includes authority to refund or refmance any obligations
previously issued by the state under sections 3318.21 to 3318.29 of the Revised Code.

The authority to issue obligations under this section also includes authority to issue obligations in the form of bond
anticipation notes and to renew the same from time to time by the issuance of new notes. The holders of such notes or
interest coupons pertaining thereto shall have a right to be paid solely from the pledged receipts and special funds that
may be pledged to the payment of the bonds anticipated, or from the proceeds of such bonds or renewal notes, or both,
as the issuing authority provides in the resolution or order authorizing such notes. Such notes may be additionally se-
cured by covenants of the issuing authority to the effect that the issuing authority and the state will do such or all things
necessary for the issuance of such bonds or renewal notes in appropriate amount, and apply the proceeds thereof to the
extent necessary, to make full payment of the principal of and interest on such notes at the time or times contemplated,
as provided in such resolution or order. For such purpose, the issuing authority may issue bonds or renewal notes in
such principal amount and upon such terms as may be necessary to provide fonds to pay when required the principal of
and interest on such notes, notwithstanding any limitations prescribed by or for purposes of this section. Subject to this
division, all provisions for and references to obligations in this section are applicable to notes authorized under this divi-
sion.

The issuing authority in the bond proceedings authorizing the issuance of bond anticipation notes shall set forth for
such bonds an estimated interest rate and a schedule of pr-incipal payments for such bonds and the annual maturity dates
thereof, and for purposes of any limitation on bond service charges prescribed under section 3318.29 of the Revised
Code, the amount of bond service charges on such bond anticipation notes shall be deemed to be the bond service
charges for the bonds anticipated thereby as set forth in the bond proceedings applicable to such notes, but this provi-
sion does not modify any authority in this section to pledge pledged receipts and special funds to, and covenant to issue
bonds to fund, the payment of principal of and interest and any premium on such notes.

(M) obligations issued under this section are lawful investnients for banks, societies for savings, savings and loan
associations, deposit guarantee associations, trust companies, tmstees, fiduciaries, insurance cornparues, including do-
mestic for life and domestic not for life, trustees or other officers having charge of sinking and bond retirement or other
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special funds of political subdivisions and taxing districts of this state, the commissioners of the sinking fund of the
state, the administrator of workers' compensation, the state teachers retirement system, the public employees retirement
system, the school employees retirement system, and the police and firemen's disability and pension fund, notwithstand-
ing any other provisions of the Revised Code or rules adopted pursuant thereto by any governmental agency of the state
with respect to investments by them, and also are acceptable as security for the deposit of public moneys.

(N) Unless otherwise provided in any applicable bond proceedings, moneys to the credit of or in the special funds
established by or pursuant to this section may be invested by or on behalf of the issuing authority only in notes, bonds,
or other obligations of the United States, or of any agency or instrumentality of the United States, obligations guaran-
teed as to principal and interest by the United States, obligations of this state or any political subdivision of this state,
and certificates of deposit of any national bank located in this state and any bank, as defined in section 1101.01 of the
Revised Code, subject to inspection by the superintendent of financial institutions. If the law or the inshument creating
a trust pursuant to division (I) of this section expressly permits investment in direct obligations of the United States or
an agency of the United States, unless expressly prohibited by the instrunient, such moneys also may be invested in no
front end load money market mutual funds consisting exclusively of obligations of the United States or an agency of the
United States and in repurchase agreements, including those issued by the fiduciary itself, secured by obligations of the
United States or an agency of the United States; and in collective investment funds established in accordance with sec-
tion 1111.14 of the Revised Code and consisting exclusively of any such securities, notwithstanding division (A)(1)(c)
of that section. The income from such investments shall be credited to such funds as the issuing authority determines,
and such investments may be sold at such times as the issuing authority deter-mines or authorizes.

(0) Provision may be made in the applicable bond proceedings for the establishment of separate accounts in the
bond service fund and for the application of such accounts only to the specified bond service charges on obligations
pertinent to such accounts and bond service fund and for other accounts therein within the general purposes of such
fund. Unless otherwise provided in any applicable bond proceedings, moneys to the credit of or in the several special
funds established pursuant to this section shall be disbursed on the order of the treasurer of state, provided that no such
order is required for the payn-ient fi-om the bond service fund when due of bond service charges on obligations.

(P) The issuing authority may pledge all, or such portion as the issuing authority determines, of the pledged receipts
to the payment of bond service charges on obligations issued under this section, and for the establishment and mainte-
nance of any reserves, as provided in the bond proceedings, and make other provisions therein with respect to pledged
receipts as authorized by this chapter, which provisions shall be controlling notwithstanding any other provisions of law
pertaining thereto.

(Q) The issuing authority may covenant in the bond proceedings, and any such covenants shall be controlling not-
withstanding any other provision of law, that the state and applicable officers and governmental agencies of the state,
including the general assembly, so long as any obligations are outstanding, shall:

(1) Maintain statutory authority for and cause to be operated the state lottery, including the transfers to and from the
lottery profrts education fund created in section 3770.06 of the Revised Code so that the pledged receipts shall be suffi-
cient in amount to meet bond service charges, and the establishment and maintenance of any reserves and other re-
quirements provided for in the bond proceedings;

(2) Take or permit no action, by statute or otherwise, that would impair the exclusion Hom gross income for federal
income tax purposes of the interest on any obfigations designated by the bond proceeding as tax-exempt obligations.

(R) There is hereby created the school building program bond service fund, which shall be in the custody of the
treasurer of state but shall be separate and apart from and not a part of the state treasury. All moneys received by or on
account of the issuing authority or state agencies and required by the applicable bond proceedings, consistent with this
section, to be deposited, transferred, or credited to the school building program bond service fund, and all other moneys
transferred or allocated to or received for the purposes of the fund, shall be deposited and credited to such fnnd and to
any separate accounts therein, subject to applicable provisions of the bond proceedings, but without necessity for any
act of appropriation, except as required by section 3770.06 of the Revised Code. During the period beginning with the
date of the fast issuance of obhgations and continuing during such time as any such obligations are outstanding, and so
long as moneys in the school building program bond service fund are insufficient to pay all bond service charges on
such obligations becoming due in each year, a sufficient amount of the moneys from the lottery profits education fund
included in pledged receipts, subject to appropriation for such puipose as provided in section 3770.06 of the Revised

Code, are conunittedand shall be paid to the school building program bond service fund in each year for the puipose of

paying the bond service charges becoming due in that year. The school brulding program bond service fund is a uust
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fund and is hereby pledged to the payment of bond service charges solely on obligations issued to provide moneys for
the school building program assistance fund to the extent provided in the applicable bond proceedings, and payment
thereof from such fund shall be made or provided for by the treasurer of state in accordance with such bond proceedings
without necessity for any act of appropriation except as required by section 3770.06 of the Revised Code.

(S) There is hereby created the school facilities bond service fund, which shall be in the custody of the treasurer of
state but shall be separate and apart from and not a part of the state treasury. All moneys received by or on account of
the issuing authority or state agencies and required by the applicable bond proceedings, consistent with this section, to
be deposited, transferred, or credited to the school facilities bond service ftind, and all other moneys transferred or allo-
cated to or received for the purposes of the fond, shall be deposited and credited to such fund and to any separate ac-
counts therein, subject to applicable provisions of the bond proceedings, but without necessity for any act of appropria-
tion During the period beginning with the date of the first issuance of obligations and continuing during such tinze as
any such obligations are outstanding, and so long as moneys in the school facilities bond service fund are insufficient to
pay all bond service charges on such obligations becoming due in each year, a sufficient amount of the moneys from the
public school building fund included in pledged receipts are committed and shall be paid to the bond service fund in
each year for the purpose of paying the bond service charges becoming due in that year. The school facilities bond ser-
vice fund is a trust fund and is hereby pledged to the payment of bond service charges on obligations issued to provide
moneys for the school districts facilities ftind to the extent provided in the applicable bond proceedings, and payment
thereof from such fund shall be made or provided for by the treasurer of state in accordance with such bond proceedings
without necessity for any act or appropriation.

(T) The obligations, the transfer thereof, and the income therefrom, including any profit made on the sale thereof, at
all times shall be free from taxation within the state.

Sec. 3318.27. There shall be credited to the school facilities bond service fund the moneys received by the state
from the repayment of loans, including interest thereon, made from the school districts facifities fund with moneys de-
rived from the proceeds of the sale of obligations under section 3318.26 of the Revised Code. Such moneys shall be
applied as provided in sections 3318.21 to 3318.29 of the Revised Code. Accounts may be established by the [D> state
board of education <D] [A> OHIO SCHOOL FACILITTES COIvLVIISSION <A] in the school districts facilities fund
for particular projects or otherwise. Income from the investment of moneys in the school districts facilities fund shall
be credited to that fund and, as may be provided in bond proceedings, to particular accounts therein. The treasurer of
state may withdraw from the school districts facilities fund or the school building program assistance fund, or, subject to
provisions of the applicable bond proceedings, from any special funds established pursuant to the bond proceedings, or
from any accounts in such funds, any amounts of investment income required to be rebated and paid to the federal gov-
emment in order to maintain the exemption from federal income taxation of interest on obligations issued under sections
3318.21 to 3318.29 of the Revised Code, which withdrawal and payment rnay be made without necessity for appropria-
tion.

Sec. 3318.29. The maximum maturity of any obligations issued pursuant to section 3318.26 of the Revised Code to
provide moneys for the school building program assistance fund shall be ten years. The terms of the obligations shall be
such that in any fiscal year the aggregate amount of moneys from the lottery profits education fund, and not from other
sources, that are pledged to pay bond service charges on obligations issued to provide moneys for the school building
program assistance fund shall not exceed ten million dollars.

As used in tbis section, "other sources" includes the annual investment income on special funds to the extent the in-
come will be available for payment of any bond service charges in lieu of use of moneys from the lottery profits educa-
tion fund. The annual investment income shall be estimated on the basis of the expected funding of those special funds
and assumed investment eamings thereon at a rate equal to the weighted average yield on investments of those special
funds determined as of any date within sixty days immediately preceding the date of issuance of the bonds in respect of
which the detern-unation is being made.

The determinations required by this section shall be made by the treasurer of state at the time of issuance of an is-
sue of obligations and shall be conclusive for purposes of such issuance of obligations from and after their issuance and
delivery.

The maximum maturity of obligations issued pursuant to section 3318.26 of the Revised Code to provide moneys
for the school district facilities fund shall not exceed the maximum maturity of the loan made from such fund pursuant
to section 3318.24 of the Revised Code utilizing the proceeds of such obligations or ten years, whichever is less. The
tenns of the obligations shall be such that in any fiscal year the aggregate amount of moneys from the public school
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building fund that are pledged to pay bond service charges on obligations issued to provide moneys for the school dis-
tricts facilities fund shall not exceed an amount which shall be established by the [D> state board of education <D] [A>
OHIO SCHOOL FACILITIES COMMISSION <A].

[A> SEC. 331830. (A) THERE IS HEREBY CREATED THE OHIO SCHOOL FACILITIES COMMISSION.
THE COMMISSION SHALL ADMINISTER THE PROVISION OF FINANCIAL ASSISTANCE TO SCHOOL
DISTRICTS FOR THE ACQUISITION OR CONSTRUCTION OF CLASSROOM FACILITIES IN ACCORDANCE
WITH SECTIONS 3318.01 TO 331833 OF THE REVISED CODE. <A]

[A> THE COMMISSION IS A BODY CORPORATE AND POLITIC, AN AGENCY OF STATE
GOVERNMENT AND AN INSTRUMENTALITY OF THE STATE, PERFORMING ESSENTIAL
GOVERNMENTAL FUNCTIONS OF THIS STATE. THE CARRYING OUT OF THE PURPOSES AND THE
EXERCISE BY THE COMMISSION OF ITS POWERS CONFERRED BY SECTIONS 3318.01 TO 3318.33 OF THE
REVISED CODE ARE ESSENTIAL PUBLIC FUNCTIONS AND PUBLIC PURPOSES OF THE STATE. THE
COMMISSION MAY, IN ITS OWN NAME, SUE AND BE SUED, ENTER INTO CONTRACTS, AND PERFORM
ALL THE POWERS AND DUTIES GIVEN TO IT BY SECTIONS 3318.01 TO 3318.33 OF THE REVISED CODE
BUT IT DOES NOT HAVE AND SHALL NOT EXERCISE THE POWER OF EMINENT DOMAIlNT. <A]

[A> (B) THE COIvLMISSION SHALL CONSIST OF SEVEN MEMBERS, THREE OF WHOM ARE VOTING
MEMBERS. THE VOTING MEMBERS OF THE COMMISSION SHALL BE THE DIRECTOR OF THE OFFICE
OF BUDGET AND MANAGEMENT, THE DIRECTOR OF ADMINISTRATIVE SERVICES, AND THE
SUPERINTENDENT OF PUBLIC INSTRUCTION, OR THEIR DESIGNEES. OF THE NONVOTING MEMBERS,
TWO SHALL BE MEMBERS OF THE SENATE APPOINTED BY THE PRESIDENT OF THE SENATE AND
TWO SHALL BE MEMBERS OF THE HOUSE OF REPRESENTATIVES APPOINTED BY THE SPEAKER OF
THE HOUSE. EACH OF THE APPOINTEES OF THE PRESIDENT, AND EACH OF THE APPOINTEES OF THE
SPEAKER, SHALL BE MEMBERS OF DIFFERENT POLITICAL PARTIES. <A]

[A> NONVOTING MEMBERS SHALL SERVE AS MEMBERS OF THE COMMISSION DURING THE
LEGISLATIVE BIENNIUM FOR WHICH THEY ARE APPOINTED, EXCEPT THAT ANY SUCH MEMBER
WHO CEASES TO BE A MEMBER OF THE LEGISLATIVE HOUSE FROM WHICH THE MEMBER WAS
APPOINTED SHALL CEASE TO BE A MEMBER OF THE COMMISSION. EACH NONVOTING MEMBER
SHALL BE APPOINTED WITHIN THIRTY-ONE DAYS OF THE END OF THE TER^VI OF THAT MEMBER'S
PREDECESSOR. SUCH MEMBERS MAY BE REAPPOINTED. VACANCIES OF NONVOTING MEMBERS
SHALL BE FILLED IN THE MANNER PROVIDED FOR ORIGINAL APPOINTMENTS. <A]

[A> MEMBERS OF THE COMMISSION SHALL SERVE WITHOUT COMPENSATIOI C<A]

[A> AFTER THE INITIAL NONVOTING MEMBERS OF THE COMMISSION HAVE BEEN APPOINTED,
THE COMMISSION SHALL MEET AND ORGANIZE BY ELECTING VOTING MEMBERS AS THE
CHAIRPERSON AND VICE-CHAIRPERSON OF THE COMMISSION, WHO SHALL HOLD THEIR OFFICES
UNTIL THE NEXT ORGANIZATIONAL MEETING OF THE COMMISSION. ORGANIZATIONAL MEETINGS
OF THE COMMISSION SHALL BE HELD AT THE FIRST MEETING OF EACH CALENDAR YEAR AT EACH
ORGANIZATIONAL MEETING, THE COMMISSION SHALL ELECT FROM AMONG ITS VOTI î IG MEMBERS
A CHAIRPERSON AND VICE-CHAIRPERSON, WHO SHALL SERVE UNTIL THE NEXT ANNUAL
ORGANIZATIONAL MEETING. THE COMMISSION SHALL ADOPT RULES PURSUANT TO SECTION 111.15
OF THE REVISED CODE FOR THE CONDUCT OF ITS INTERNAL BUSINESS AND S$ALL KEEP A
JOURNAL OF ITS PROCEEDINGS. INCLUDING THE ORGANIZATIONAL MEETING, THE COMMISSION
SHALL MEET AT LEAST ONCE EACH CALENDAR QUARTER. <A]

[A> TWO VOTING MEMBERS OF THE COMMISSION CONSTITUTE A QUORUM, AND THE
AFFIRMATIVE VOTE OF TWO MEMBERS IS NECESSARY FOR APPROVAL OF ANY ACTION TAKEN BY
THE COMMISSION. A VACANCY IN THE MEMBERSHIP OF THE COMMISSION DOES NOT IMPAIR A
QUORUM FROM EXERCISIATG ALL THE RIGHTS AND PERFORMING ALL THE DUTIES OF THE
COMMISSION. MEETINGS OF THE COMMISSION MAY BE HELD ANYWHERE IN THE STATE, AND
SHALL BE HELD IN COMPLIANCE WITH SECTION 121.22 OF THE REVISED CODE. <AJ

[A> (C) THE COMMISSION SHALL FILE AN ANNUAL REPORT OF ITS ACTIVITIES AND FINANCES
WITH THE GOVERNOR, SPEAKER OF THE HOUSE OF REPRESENTATIVES, PRESIDENT OF THE SENATE,
AND CHAIRPERSONS OF THE HOUSE AND SENATE FINANCE COMMITTEES. <A]
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[A> (D) THE COMMISSION SHALL BE EXEMPT FROM THE REQUIREMENTS OF SECTIONS 101.82
AND 101.84 OF THE REVISED CODE. <_A]

[A> SEC. 3318.31. (A) THE OHIO SCHOOL FACILITIES COMMISSION MAY PERFORM ANY ACT AND
ENSURE THE PERFORMANCE OF ANY FUNCTION NECESSARY OR APPROPRIATE TO CARRY OUT THE
PURPOSES OF, AND EXERCISE THE POWERS GRANTED UNDER, SECTIONS 3318.01 TO 331833 OF THE
REVISED CODE, INCLUDING ANY OF THE FOLLOWING: <A]

[A> (1) EMPLOY AND FIX THE COMPENSATION OF SUCH EMPLOYEES AS WILL FACILITATE THE
ACTIVITIES AND PURPOSES OF THE COMMISSION, AND WHO SHALL SERVE AT THE PLEASURE OF
THE COMMISSION. <A]

[A> (2) ADOPT, AMEND, AND RESCIND, PURSUANT TO SECTION 111.15 OF THE REVISED CODE,
RULES FOR THE ADMINISTRATION OF SECTIONS 3318.01 TO 3318.33 OF THE REVISED CODE. <A]

[A> (3) CONTRACT WITH, RETAIN THE SERVICES OF, OR DESIGNATE, AND FIX THE
COMPENSATION OF, SUCH AGENTS, ACCOUNTANTS, CONSULTANTS, ADVISERS, AND OTHER
INDEPENDENT CONTRACTORS AS MAY BE NECESSARY OR DESIRABLE TO CARRY OUT THE
PURPOSES OF SECTIONS 3318.01 TO 331833 OF THE REVISED CODE. <A]

[A> (4) RECEIVE AND ACCEPT ANY GIFTS, GRANTS, DONATIONS, AND PLEDGES, AND RECEIPTS
THEREFROM, TO BE USED FOR THE PURPOSES OF SECTIOI^,TS 3318.01 TO 3318.33 OF THE REVISED
CODE. <A]

[A> (5) MAKE AND ENTER INTO ALL CONTRACTS, COMMITMENTS, AND AGREEMENTTS, AND
EXECUTE ALL INSTRUMENTS, NECESSARY OR INCIDENTAL TO THE PERFORMANCE OF ITS DUTIES
AND THE EXECUTION OF ITS RIGHTS AND POWERS UNDER SECTIONS 3318.01 TO 3318.33 OF THE
REVISED CODE. <A]

[A> (B) THE ATTORNEY GENERAL SHALL SERVE AS THE LEGAL REPRESENTATIVE FOR THE
COMMISSION AND MAY APPOINT OTHER COUNSEL AS NECESSARY FOR TILAT PURPOSE IN
ACCORDANCE WITH SECTION 109.07 OF THE REVISED CODE. <A]

[A> SEC. 3318.32. THE OHIO SCHOOL FACILITIES COMMISSION SHALL ADOPT RULES PROVIDING
GUIDELINES FOR PRIORITIZING FACILITY FUNDING FOR SCHOOL DISTRICTS THAT VOLUNTARILY
DEVELOP JOINT USE OR OTHER COOPERATIVE AGREEMENTS THAT SIGNIFICANTLY IMPROVE THE
EFFICIENCY OF THE USE OF FACILITY SPACE WITHIN OR BETWEEN DISTRICTS. IF THE COMMISSION
DETERMINES THAT SUCH COOPERATIVE AGREEMENTS COMPLY WITH GUIDELINES ESTABLISHED
UNDER THIS SECTION, THE COMMISSION MAY, IN ACCORDAi^ICE WITH THE GUIDELINES, ADVANCE
THE FUNDING PRIORITY OTHERWISE PRESCRIBED UNDER SECTIONS 3319.01 TO 3318.32 OF THE
REVISED CODE FOR PROJECTS OF SCHOOL DISTRICTS THAT ARE PARTIES TO SUCH AGREEMENTS.
«,.]

[A> SEC. 3318.33. (A) ANY CONTRACT ENTERED INTO BY THE BOARD OF EDUCATION OF A
SCHOOL DISTRICT UNDER SECTIONS 3318.01 TO 3318.32 AND SECTION 3318.35 OF THE REVISED CODE
SHALL INCLUDE A PROVISION REQUIRING THAT AT LEAST EIGHTY PER CENT OF THE INDIVIDUALS
WHO PERFORM WORK UNDER THE CONTRACT AND ANY SUBCONTRACT SHALL HAVE BEEN
RESIDENTS OF THIS STATE FOR THE PRECEDING EIGHTEEN-MONTH PERIOD. HOWEVER, A
CONTRACTOR MAY APPLY TO THE BOARD FOR A WAIVER OF THIS RBQUIREMENT. IN THE
APPLICATION, THE CONTRACTOR SHALL CERTIFY THAT THERE ARE NOT ENOUGH QUALIFIED OR
INTERESTED RESIDENTS OF THIS STATE IN THE AREA WHERE THE WORK IS BEING PERFORMED TO
MEET THE REQUIREMENT. IF THE BOARD DETERMINES THE CONTRACTOR'S CERTIFICATION IS
CORRECT, IT MAY GRANT THE WAIVER. <A]

[A> (B) THE OHIO SCHOOL FACILITIES COMMISSION, BY RULE, SHALL PRESCRIBE INFORMATION
A CONTRACTOR MUST SUBMIT WITH AN APPLICATION FOR A WAIVER UNDER DIVISION (A) OF THIS
SECTION. THE INFORMATION SHALL SUPPORT THE CONTRACTOR'S CERTIFICATION THAT THERE
ARE NOT ENOUGH QUALIFIED OR INTERESTED RESIDENTS OF THIS STATE IN THE AREA WHERE
WORK IS BEING PERFORMED UNDER THE CONTRACT TO MEET THE REQUIREMENT THAT AT LEAST
EIGHTY PER CENT OF THE INDIVIDUALS WHO PERFORM WORK UNDER THE CONTRACT AND ANY
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SUBCONTRACT MUST HAVE BEEN RESIDENTS OF THIS STATE FOR THE PRECEDING EIGHTEEN-
MONTH PERIOD. A BOARD OF EDUCATION SHALL NOT CONSIDER AN APPLICATION FOR A WAIVER
UTTLESS THE CONTRACTOR INCLUDES THE INFORMATION PRESCRIBED BY THE COMMISSION. <A]

[A> SEC. 3318.35. (A) AS USED IN THIS SECTION, "OHIO SCHOOL FACILITIES COMMISSION" HAS
THE SAME MEANING AS IN SECTION 3318.01 OF THE REVISED CODE. <A]

[A> (B) THE OHIO SCHOOL FACILITIES COMNIISSION SHALL ESTABLISH AND ADIv1INISTER THE
EMERGENCY SCHOOL BUILDING REPAIR PROGRAM. UNDER THE PROGRAM, THE COMMISSION
SHALL DISTRIBUTE MONEYS APPROPRIATED BY THE GENERAL ASSEMBLY FOR SUCH PURPOSE TO
SCHOOL DISTRICTS BEGINNING WITH THOSE DISTRICTS WITH AN ADJUSTED PER PUPIL VALUATION
LESS THAN THE THRESHOLD VALUATION DEFINED IN SECTION 3317.0213 OF THE REVISED CODE.
THE COMMISSION SHALL DETERMINE AND CERTIFY TO THE CONTROLLING BOARD FOR ITS
APPROVAL ANY DETERMINATION THE COMMISSION MAKES AS TO THE NECESSITY OF EMERGENCY
REPAIRS BASED ON AN ON-SITE INSPECTION OF THE SCHOOL BUILDINGS IN A SCHOOL DISTRICT.
ANY SCHOOL DISTRICT TT-IAT RECEIVES MONEYS UNDER THIS SECTION SHALL EXPEND THEM ONLY
TO REPAIR THE FOLLOWING: <A]

[A> (1) HEATING SYSTEMS; <A] [A> (2) FLOORS, ROOFS, AND EXTERIOR DOORS; <A] [A> (3) AIR
DUCTS AND OTHER AIR VENTILATION DEVICES; <A] [A> (4) EMERGENCY EXIT OR EGRESS
PASSAGEWAY LIGHTrNG; <A] [A> (5) FIRE ALARM SYSTEMS; <A] [A> (6) HANDICAPPED ACCESS
NEEDS; <A] [-A> (7) SEWAGE SYSTEMS; <A] [A> (8) WATER SUPPLIES; <A] [A> (9) ASBESTOS REMOVAL;
AND <A] [A> (10) ANY OTHER REPAIRS TO A SCHOOL BUILDING THAT MEET THE REQUIREMENTS OF
THE LIFE SAFETY CODE, AS INTERPRETED BY THE COMMISSION. <A]

[A> (C) NO MONEYS FOR EIvIERGENCY SCHOOL BUILDING REPAIR UNDER THIS SECTION SHALL
BE DISTRIBUTED TO A SCHOOL DISTRICT TO REPAIR A SCHOOL BUILDING THAT THE COMMISSION
REASONABLY BELIEVES WILL NOT BE NEEDED BY THE DISTRICT OR WILL BE SUBSTANTIALLY
REPLACED WITHIN THE NEXT SEVEN FISCAL YEARS PURSUANT TO SECTIONS 3318.01 TO 3318.33 OF
THE REVISED CODE. <A]

(A> (D) AFTER RECEIPT OF MONEYS FROM THE EMERGENCY SCHOOL BUILDING REPAIR
PROGRAM, NO SCHOOL DISTRICT SHALL BE ELIGLBLE TO RECEIVE ADDITIONAL MONEYS FROM THE
PROGRAM FOR THE-FOLLOWING FIVE FISCAL YEARS UNLESS A SCHOOL BUILDIATG IN THAT
DISTRICT IS DAMAGED DUE TO AN ACT OF GOD THAT COULD NOT HAVE BEEN PREVENTED BY
REASONABLE MAINTENANCE OF THAT BUILDING. <A]

Sec. 4115.04. Every public authority authorized to contract for or construct with its own forces a public improve-
ment, before advertising for bids or undertaking such construcfion with its own forces, shall have the bureau of em-
ployment services determine the prevailing rates of wages of mechanics and laborers in accordance with section
4115.05 of the Revised Code for the class of work called for by the public improvement, in the locality where the work
is to be performed. Such schedule of wages shall be attached to and made part of the specifications for the work, and
shall be printed on the bidding blanks where the work is done by contract. A copy of the bidding blank shall be filed
with the bureau before such contract is awarded. A minimum rate of wages for common laborers, on work coming un-
der the jurisdiction of the department of transportation, shall be fixed in each county of the state by said department of
transportation, in accordance with section 4115.05 of the Revised Code.

Section s 4115.03 to 4115.16 of the Revised Code do not apply to:

(A) Public improvements in any case where the federal govemment or any of its agencies fumishes by loan or grant
all or any part of the funds used in constructing such improvements, provided the federal government or any of its agen-
cies prescribes predetermined minimum wages to be paid to mechanics and laborers employed in the construction of
such improvements;

(B) A participant of the subsidized employment program established under section 5101.82 of the Revised Code or
the work experience program established under section 5101.83 of the Revised Code when a public authority directly
uses the labor of the participant to constnict a public improvement;



1997 Ohio SB 102, *
Page 29

[A> (C) PUBLIC IMPROVEMENTS UNDERTAKEN BY, OR UNDER CONTRACT FOR, THE BOARD OF
EDUCATION OF ANY SCHOOL DISTRICT OR THE GOVERNING BOARD OF ANY EDUCATIONAL
SERVICE CENTER. <A]

[*2] Section2. That existing sections 133.06, 3313.372, 3318.01, 3318.011, 3318.02, 3318.03, 3318.04, 3318.05,
3318.051, 3318.06, 3318.07, 3318.08, 3318.081, 3318.091, 3318.10, 3318.111, 3318.12, 3318.13, 3318.14, 3318.15,
3318.16, 3318.17, 3318:18, 3318.19, 3318.22, 3318.23, 3318.24, 3318.25, 3318.26, 3318.27, 3318.29, and 4115.04 of
the Revised Code are hereby repealed.

[*3] Section 3. All personnel, equipment, materials, assets, liabilities, and records of the Depai-tment of Educa-
tion, irrespective of form or medium, deemed necessary by the Ohio School Facilities Conunission to implement the
provisions of Chapter 3318. of the Revised Code shall be transferred to the Commission not later than one hundred
twenty days after the effective date of this section, in accordance with a transition plan which sball be developed and
approved by the Comrnission in consultation with the Department.

All appropriations, encurnbrances, and funds of the Department, including the Public School Building Fund (Fund
021) and the School Building Assistance Fund (Fund 032), deemed necessary by the Commission to implement the pro-
visions of Chapter 3318. of the Revised Code, shall be transferred to the Comrnission not later than one hundred twenty
days after the effective date of this section in accordance with the transition plan.

Any business commenced but not completed by the Department on the effective date of this section relating to the
implementation of Chapter 3318. of the Revised Code and the functions transferred by this act shall continue to be ad-
ministered by the Depaztcnent for a period of one hundred twenty days after the effective date of this section or until the
transition plan described in this section is approved by the Ohio School Facilities Commission, whichever occurs first.

The Department shall provide the Commission whatever administrative assistance the Cormnission requires during
the period of transition, which assistance shall be specified in the transition plan described in this section.

Wherever any law, contract, or other document refers to the Departrnent, the State Board of Education, or the Su-
perintendent of Public Instruction in regard to the implementation or administration of Chapter 3318. of the Revised
Code, the references shall be deemed to refer to the Commission or the Director of the Commission. No action or pro-
ceeding pending on the effective date of this act relating to the implementation or administration of Chapter 3318. of the
Revised Code is affected by the transfer. In all such actions and proceedings, the Conunission or the Director shall be
substituted as a party upon application by the receiving entity to the court or other appropriate tribunal.

[*4] Section 4. School building assistance projects proposed to be funded pursuant to Chapter 3318. of the Re-
vised Code that were on a list approved by the State Board of Education as of January 1993, but which projects had not
yet obtained voter approval by September 17, 1996, shall be subject to all provisions of Chapter 3318. of the Revised
Code in effect prior to September 17, 1996, except that the provisions of division (B) of section 3318.05 of the Revised
Code, as that section existed after September 17, 1996, shall apply to those projects with respect to the disposition of the
half mill levy required by that section

[*5] Section 5. SFC SCHOOL FACILITIES COMMISSION

General Revenue Fund

GRF 230-428 Lease Rental Payments $ 21,780,000 $ 36,030,000

TOTAL GRF General Revenue Fund $ 21,780,000 $ 36,030,000

State Special Revenue Fund

5E3 230-644 Operating Expenses $ 2,000,000 $ 2,400,000

Total SSR State Special Revenue $ 2,000,000 $ 2,400,000
Fund Group

TOTAL ALL BUDGET FUND GROUPS $ 23,780,000 $ 38,430,000

Operating Expenses
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The foregoing appropnation item 230-644, Operating Expenses, shall be used by the Ohio School Facilities Com-
mission to carry out its responsibilities pursuant to this section and Chapter 3318. of the Revised Code.

There is hereby created in the state treasury the Ohio School Facilities Conmussion Fund (Fund 5E3). The fund
shall consist of tra vsfers of moneys authorized by the General Assembly, grants and other revenues described in divi-
sion (D) of section 3318.31 of the Revised Code, and investment earnings of the fund. Moneys credited to the fund may
be used by the conunission for staffing and other administrative expenses, to conduct evaluations of school facilities, to
prepare building design specifications, to provide project management services, and for any other purposes deemed nec-
essary by the commission consistent with Chapter 3318- of the Revised Code.

W ithin 10 days of the effective date of this section, the Director of Budget and Management shall transfer up to $
2,000,000 by intrastate transfer voucher from the School Facilities Conunission's appropriation item 230-428, Lease
Rental Payments, to the Ohio School Facilities Commission Fund (Fund 5E3). In fiscal year 1999, by July 10, 1998,
the Director of Budget and Management shall transfer up to $ 2,400,000 by intrastate transfer voucher from the School
Facilities Commission's line item 230-428 Lease Rental Payments to the Ohio School Facilities Commission Fund
(Fund 5E3). Investment earrings to the School Building Assistance Fund (Fund 032) in excess of the amounts required
to meet estimated federal arbitrage rebate requirements may be transferred at the request of the Ohio School Facilities
Comnvssion by the Director of Budget and Management to the Ohio School Facilities Commission Fund (Fund 5E3).
Investinent earnings to the Public School Building Fund (Fund 021) and repayments to the Public School Building Fund
(Fund 021) made pursuant to Chapter 3918. of the Revised Code may be transferred at the request of the Ohio School.
Facilities Commission by the Director of Budget and Management to the Ohio School Facilities Commission Fund

(Fund 5E3).

Lease Rental Payments

After the transfers described in this section under the heading, "Operating Expenses" are made, the remaining ap-
propriation shall be used by the School Facilities Commission to meet all payments at the times required to be made
during the period from July 1, 1997, to June 30, 1999, to pay bond service charges on obligations issued pursuant to
Chapter 3318. of the Revised Code.

[*6] Section 6. Debt Service Appropriations

General revenue appropriations to the School Facilities Commission include $ 21,780,000 in fiscal year 1998 and $
36,030,000 in fiscal year 1999 for appropriation item 230-428, Lease Rental Payments.

Of the S 699,417,200 in fiscal year 1998 and $ 702,623,028 in fiscal year 1999 that is estimated to be transferred
from the State Lottery Fund to the Lottery Profits Education Fund, up to $ 21,280,000 in fiscal year 1998 and $
31,530,000 in fiscal year 1999 shall first be transferred from the Lottery Profits Education Fund to the General Revenue
Fund for reimbursement of funds spent under appropriation item 230-428, Lease Rental Payments. These funds shall
then be transferzed by the Director of Budget and Management to the School Building Program Bond Service Fund pur-
suant to section 3770.06 of the Revised Code.

["'7] Section 7. All items set forth in this section are hereby appropriated out of any moneys in the state treasury
to the credit of the School Building Program Assistance Fund (Fund 032). Revenues to the School Building Program
Assistance Fund shall consist of proceeds of obligations authorized to pay costs of capital facilities as defined in section
3318.21 of the Revised Code.

Appropriations

SFC SCHOOL FACILITIES COMMISSION

CAP-737 School Building Program Assistance $ 300,000,000
Total School Facilities Commission $ 300,000,000

School Building Assistance

Of the foregoing appropriation item (A> CAP-737, <A] School Building Program Assistance, up to S 200,000,000
shall be used by the Ohio School Facilities Commission to provide funds to schools that receive conditional approval by
the Ohio School Facilities Conunission pursuant to Chapter 3318. of the Revised Code.
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Up to $ 50,000,000 of that amount shall be used by the Ohio School Facilities Conunission to administer the Emer-
gency School Building Repair Program, pursuant to section 3318.35 of the Revised Code.

Of the foregoing appropriation item [A> CAP-737, <A) School Building Program Assistance, notwithstanding
Chapter 3318. of the Revised Code, up to $ 100,000,000 shall be used by the Ohio School Facilities Cornmission to
provide fands to the big eight school districts to be used for major renovations and repairs of school facilities. Funds
shall be allocated to the school districts on a per pupil basis, based on fiscal year 1997 total average daily membership
as defined in section 3317.03 of the Revised Code. To be eligible to receive these funds, each school district shall:

(1) Provide a 100 per cent inatch from funds that are approved by the Ohio School Facilities Commission;

(2) Develop and submit a capital renovations plan for the use of state and local funds subject to approval by the
Ohio School Facilities Commission.

As used in this section, "big eight school district" means a school district that for fiscal year 1997 had a percentage
of children residing in the district and receiving Aid to Dependent Children greater than thirty per cent, as reported pur-
suant to section 3317.10 of the Revised Code, and had an average daily membership greater than twelve thousand, as
reported pursuant to division (A) of section 3317.03 of the Revised Code.

[*S] Section 8. The Treasurer of State is hereby authorized to issue and sell, in accordance with the provisions of
Section 2i of Article VIII, Ohio Constitution, and section 3318.26 of the Revised Code, original obligations in an aggre-
gate principal amount not to exceed $ 300,000,000 in addition to the original issuance of obligations heretofore author-
ized by prior acts of the General Assembly. These authorized obligations shall be issued to provide funds appropriated
in this act for the School Building Program Assistance Fund for the Ohio School Facilities Commission to distribute
pursuant to Chapter 3318. of the Revised Code, the owners or holders of which shall have no right to have excises or
taxes levied by the General Assembly for the payment of principal or interest thereon.

["9] Section 9. Except as otherwise specifically provided in this act, the codified and uncodified sections of law
contained in this act, and the items of law of which the codified and uncodified sections of law contained in this act are
composed, are not subject to the referendum Therefore, under Ohio Constitution, Article II, Section ld and section
1.471 of the Revised Code, the codified and uncodified sections of law contained in this act, and the items of law of
which the codified and uncodified sections of law contained in this act are composed, except as otherwise specifically
provided in this act, go into inunediate effect when this act becomes law.

[*10] Section 10. Section 4115.04 of the Revised Code, as amended within the purview of Sections 1 and 2 of
this act, is subject to the referendum. Therefore, under Ohio Constitution, Article II, Section le and section 1.471 of the
Revised Code, this section takes effect on the ninety-first day after this act is filed with the Secretary of State. If, how-
ever, a referenduni petition is filed against this section, the section, urnless rejected at the referendum, takes effect at the
earliest time permitted by law.

[" I1] Section 11. Section 4115.04 of the Revised Code is presented in this act-as a composite of the section as
amended by both Sub. H. B. 167 and Am. Sub. S.B. 162 of the 121st General Assembly, with the new langaage of nei-
ther of the acts shown in capital letters. This is in recognition of the principle stated in division (B) of section 1.52 of
the Revised Code that such amendments are to be harmonized where not substantively irreconcilable and constitutes a
legislative finding that such is the resulting version in effect prior to the effective date of this act.

[* 12] Section 12. The Ohio School Facilities Commission shall establish specifications for plans and materials for
classroom facilities to be constructed under Chapter 3318. of the Revised Code, as required by section 3318.091 of the
Revised Code, not later than October 31, 1997.

[*13] Section 13. During the five-year period that begins on the effective date of this section, the Legislative
Budget Office of the Legislative Service Commission shall monitor and study the effects of the prevailing wage exemp-
tion created by the amendment in Section 1 of this act to section 4115.04 of the Revised Code. In the study, the Legis-
lative Budget Office shall evaluate the following:

(A) The amount of money saved by school districts and educational service centers due to the exemption;

(B) The impact of the exemption on the quality of public school building constniction in this state;

(C) The impact of the exemption on the wages of construction employees working on the construction of public
school buildings in this state;
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(D) Other subjects as determined by the Legislative Budget Office.

Not later than five years after the effective date of this section, the Legislative Budget Office shall submit a report
on its study to the Speaker and Minority Leader of the House of Representatives and the President and Minotity Leader
of the Senate.
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Section One

Introduction and Overview

Senate Bill 102 of the 122nd General Assembly created the Ohio School
Facilities Commission, transferred responsibility fot the Classroom Facilities
Assistance program from the State Board of Education to the Commission, and
exempted construction undertaken by school districts from Ohio's prevailing wage
laws. Section 13 of Senate Bill 102 states that:

During the five-year period that begins on the effective date
of this section, the Legislative Budget Office of the
Legislative Service Commission shall monitor and study
the effects of the prevailing wage exemption created by the
amendment in Section 1 of this act to section 4114.04 of
the Revised Code. In the study, the Legislative Budget
Office shall evaluate the following:

(A) The ainount of money saved by school districts and
educational service centers due to the exemption;

(B) The impact of the exemption on the quality of public
school building construction in this state;

(C) The impact of the exemption on the wages of
construction employees working on the construction of
public school buildings in this state;

(D) Other subjects as determined by the Legislative
Budget Office.

Not later than five years after the effective date of this
section, the Legislative Budget Office shall submit a report
on its study to the Speaker and Minority Leader of the
House of Representatives and the President and Minority
Leader of the Senate.

The Legislative Service Commission (LSC) found indications of $487.9
million in aggregate school construction savings during the post-exemption period,
an overall savings of 10.7 percent. Estimated savings on new construction
projects was $24.6 million (1.2 percent). Estimated savings on school building
additions was $408.0 million (19.9 percent). Estimated savings on school building
alterations was $55.2 million (10.7 percent). Estimated savings in urban counties
totaled $310.5 million while savings in rural counties totaled $177.4 million.
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While it may be reasonable to conclude that these savings are at least partially
attributable to the prevailing wage exemption, the extent to which this is the case
camiot confidently be stated.

ER

LSC found indications that the exemption had little impact on the quality of
public school building construction. Measuring quality is difficult due to the
subjective nature of quality and the length of time it may take for quality
differences to appear. Using one measure of quality, the satisfaction of users'
needs, LSC surveyed school districts to determine the extent to which they were
satisfied with the quality of public school building construction. The surveys
iuidicate that the users of the buildings are generally satisfied with the buildings
and provided no evidence that the exemption decreased the quality of school
construction.

LSC found indications that the exemption had little impact on the wages of
construction employees working on the construction of public school buildings.
The search for an impact was complicated by a number of factors: (1) school
construction accounts for a small percentage of construction activity, (2) most
workers do not specialize in one category of project, such as school construction,
but specialize in a craft or activity and move between types of projects that include
that activity, and (3) demand for construction workers, particularly for school
construction, has been high for most of the time since the exemption went into
effect.

The remainder of the report is organized as follows. Section Two provides
background information. Section Three covers the evaluation of the amount of
money saved by school districts and educational service centers due to the
exemption. Section Four covers the evaluation of the impact of the exemption on
the quality of public school building construction. Section Five covers the
evaluation of the impact of the exemption on the wages of construction employees
working on the construction of public school buildings. Section Six summarizes
the fmdings and discusses the limitations of the fmdings.
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Section Two

Background Information

The nation's first prevailing wage law was passed in Kansas in 1891. The
federal prevailing wage law, the Davis-Bacon Act, was passed in 193 1, the same
year in which Ohio's prevailing wage law was enacted. These laws, and similar
ones in other states, require that workers on government sponsored construction
projects be paid "prevailing wages."

In Ohio, prevailing wages are based on collective bargaining agreements.
Prevailing wages are union wages. If there is no collective bargaining agreement
in the immediate locality in which construction is taking place, then the prevailing
rates of wages in the nearest locality in which a collective bargaining agreement is
in effect is used. In addition to wages being set by union collective bargaining
agreements, contractors are subject to work rules (such as apprentice to skilled
worker ratio) contained in the collective bargaining agreement used to determine
the prevailing wage.

The stated intent of prevailing wage laws is to protect local wage rates in
the construction industry. Many historians have argued that during the Great
Depression, these wages needed protection from itinerant contractors using lower
wage labor and from the monopsony (single buyer) power of governments. The
continued need for these laws is subject to great debate.

Arpuments For Prevailiup Wages

Prevailing wa,ge laws protect both tl:e waaes and iobs of local workers by
preventing "waqe dumpinQ" by outside contractors. This was the original stated
purpose of Davis-Bacon. Congressman Robert J. Bacon of New York, during
House debate, referred to "certain itinerant, irresponsible contractors, with
itinerant, cheap, bootleg labor."' It was argued these contractors, and their
workers, were successfully bidding on projects and denying local contractors and
workers the opportunity to compete for projects. Thieblot, in his book on
prevailing wage laws, writes that prevailing wage laws had the purpose of
"protecting local wage scales from the consequences of competitive pressures on
contractors to submit the low bid" and that this was a valid concern because

` U.S. Department of Labor, Division of Wage Determinations, Office of the Solicitor, The
Legislative History of the Davis-Bacon Act, p.l quoted in John P. Gould and George
Bittlingn:ayer, The Economics of the Davis-Bacon Act: An Analysis of Prevailing Wage Laws,
American Enterprise Institute for Public Policy Research, Washington D.C., 1980.
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workers were willing to accept "almost any wage, thus driving down the already,
meager pay rates.'"

Prevailing wage laws reduce total construction costs by encouraginz t&e
use of more gualirted and productive (presumably union) workers. To the extent
that worker skill is correlated with the wage the worker receives, lower wages will
result in the use of less skilled workers. Less skilled workers may result in a lower
quality product. Additionally, the cost of production may actually be greater
because the less skilled workers may take longer to complete the job.

Union workers may be more expensive on a per-hour basis, but their
greater productivity may result in a lower total cost. The higher wage mandated
by a prevailing wage requirement induces contractors to hire only the best
workers. Higher wages result in a superior work force. This superior work force
is able to coinplete projects more quickly, resulting in a lower labor cost.

A 1979 study by Allen found that union workers were more productive than
non-union workers and that their productivity advantage may be as great as 45
percent' The same study estimated that union wages were 43 percent higher than
non-union wages. The productivity differential offsets the wage differential,
according to this study, so using union labor resulted in lower cost.

Prevailin,- wage laws assure quality construction and reduce delays and
overruns. This argument is also based on the assumption that union workers are
more skilled and productive. Because of their greater skill, union workers are not
only able to complete projects in less time, but they also require less supervision,
and perform work of higher quality. If lower wages are paid and less skilled
workers are used, the result will be "low quality, flawed work, and unnecessary
accidents."' Prevailing wage proponents also maintain that the higher quality
workmanship also results in lower future maintenance and repair costs. Paying
lower wages and using less skilled labor may result in "inferior construction
requiring more repairs, revisions, and lengthy delays."5 A study in Utah after the

z Arneand Thieblot, Jr., Prevailing Wage Legislation, University of Pennsylvania Press,
Philadelphia, 1986, p. 28.

Stephen G. Allen, "Unionized Construction Workers Are More Productive," Quarterly Journal

of Econoneics, May 1984, p. 11.

"Prevarling Wage Laws," Position Paper, 77e Mechanical Electrical Sheet Metal Alliance,

March 199.i.

Ibid.
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repeal of its prevailing wage law found that "prevailing wage laws save taxpayers
money by providing quality and efficiency for the construction dollar.'b

Prevailing waae laws help maintain local tax bases. As the workers are
paid and spend their higher wages, the amount of local taxes paid is larger than it
would have been in the absence of the payment of prevailing wages. The "Utah
study" claims that the state of Utah suffered millions of dollars in lost tax revenues
when it repealed its prevailing wage law.7 That is, prevailing wage laws may help
a locality's budget by increasing tax revenues and holding down costs.

Prevailing waQe laws provide stability in the construction industry.
Reducing wage-based competition may help maintain a degree of stability.
Prevailing wage laws "take wage competition out of the contract bidding process"
so that "competition is focused on management, quality, timeliness, and
productivity." Because of prevailing wage laws the bidding process presumably
accentuates "contractor efficiency, worker skill, and project quality." $

The 1995 "Utah study" presented the following scenario of events
following the 1981 repeal of Utah's prevailing wage law. Larger and more
experienced union contractors saw their competitive edge reduced. The number of
union contractors and the number of union construction workers decreased. As
union strength decreased, non-union contractors appeared and began to compete
for government contracts. These new non-union firms were smaller, weaker, and
less experienced than the union firms they replaced. Competition in the
construction industry increased, resulting in an "overheated bidding process."
Because of the intensity of the competition, wages were driven down to below
market levels 9

Prevailing wage laws also have been viewed as a way to promote stability
in the construction industry by supporting union training programs. The study by
Phillips, et. aL, concluded "the repeal of prevailing wage laws had the effect of
reducing training and retraining as well as directly hindering the formation of a
skilled labor force."lo Dr. Bernard Anderson, Assistant Secretary of Labor for
Employment Standards Administration, stated in Senate testimony that "without

6 Peter Phillips, Garth Manguin, Norm Waitzman, and Anne Yeagle, "Losing Ground: Lessons

fronz the Repeal of Nine 'Little Davis-Bacon'Acts, " University of Utah, February 1995.

' Ibid.

" The Mechanical Electrical Sheet MetalAlliance, op. cit.

Phillips, Mangum, Waitzman, and Yeagle, op. cit.

o Ibid.
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the prevailing wage statutes, it may be significantly more difficult to maintain a
sufficient pool of skilled construction workers."I I

Arguments Against Prevailing Wapes

Prevailing wage laws increase project costs. Fraundorf, Farrell, and

Mason, in their study of the effect of the Davis-Bacon Act on construction costs in
rural areas, concluded that "a project subject to the Act would cost on average
26.1% more than the same project not subject to the Act."'Z Analyses in Florida,
Iowa, Kentucky, Louisiana, Maryland, Minnesota, and New Hampshire, done in
conjunction with the repeal or attempted repeal of the prevailing wage laws of
those states, estimated that repeal would result in average expected construction
savings of 9.4 percent.1' The General Accounting Office found that the Davis-
Bacon Act increased construction costs by 3.4 percent.14

Prevailing wage laws impose unnecessary reQulatory burdens and heavy
paperwork requirements. Fraundorf, Farrell, and Mason note that a prevailing
wage law may "raise costs through its effect on how workers are utilized.""
Prevailing wage laws will be especially troublesome for "non-union construction
companies which do not follow traditional union craft lines in assigning work."16
These requirements may force contractors to either pay a high wage to an
unskilled worker or pay a high wage to a skilled worker for menial work. Some
contractors may not bid on a project subject to prevailing wage requirements
because winning the contract would disrupt their normal practices and wage
scales. Fraundorf, Farrell, and Mason note that "some contractors think that
disruption and loss in morale result from raising wages for one project only.
Consequently, they may not bid on public construction projects to which the

11 Dr. Bernard E. Anderson, Department of Labor, Employment Standards Adniinistration,
Testimony before the Labor and Human Resources Comnxittee, U.S. Senate, February 15, 1995,
referenced in The Mechanical Electrical Sheet Metal Alliance, op. cit.

" Martha Norby Fraundo f John P. Farrell, and Robert Mason, "The Effects ofthe Davis-Bacon
Act on Construction Costs in Rural Areas," The Review of Economics and Statistics, 66 (Feb.
1983), pp. 142-146.

13 104th Congress, 1st Session, Senate Committee on Labor and Hzanan Resources, Report 104-
80, "Repeal of the Davis-Bacon Act, "footnote 30, p. 7.

"Ibid, p. 7.

" Fraundorf, Farrell, and Mason, op. cit., p. 6.

'b Ibid., p. 6.

Legis(afive Service Conimfssion -9- Research Report



prevailing wage laws apply."'7 The decreased competition in bidding may result
in higher construction costs.

Prevailing wage laws also may create additional administrative work for
contractors. Contractors must create and file statements of compliance and payroll
reports. General contractors must make sure that their subcontractors comply with
prevailing wage requirements. According to testimony of contractors and their
responses to surveys, the cost of this additional administrative work is significant.
Some have maintained that the costs are significant enough to keep them from
bidding on projects subject to prevailing wage requirements.

Prevailing wage laws reduce competition- Goldfarb and Metzger note that
many arguments in support of prevailing wage laws "begin with the implicit or
explicit premise that union construction workers need job protection."'s By
requiring that contractors pay higher {usually union) wages and follow union work
rules, union contractors are given an advantage in project bidding. As mentioned
above, non-union contractors may choose to not bid on a project that is subject to
prevailing wage requirements, reducing competition for union contractors.

Prevailing wape laws discriminate against minority and small
contractors. By requiring the payment of higher wages than they normally pay,
minority and small contractors may be discouraged from bidding on contracts.
Any additional administrative costs that prevailing wage requirements may place
on winning contractors may also act to keep smaller contractors from bidding on
projects. Larger contractors may be able to more easily absorb the higher
administrative costs than a smaller contractor.

Although supporters of prevailing wage laws state that union training and
apprenticeship programs help minorities, a 1995 federal report on S. 141, a bill to
repeal the Davis-Bacon Act, concluded that prevailing wage laws may reduce
training opportunities and entry-level jobs. These laws reduce incentives to hire
lower skilled workers. The requirement that contractors pay the union wage scale
"creates a disincentive to hire entry-level workers and train them on-the-job."19

Prevailing wa,tre laws Iturt rural contractors and workers. Although
prevailing wage laws were intended to protect local contractors from outside

"Ibid., p. 18.

18 Robert S. Goldfarb and Michael Metzger, "Do Davis-Bacon Minimum Wages Raise Product
Quality?" Journal ofLabor Research, Sunvner 1988, p. 265.

" 104t1i Congress, 1st Session, Senate Cotnnaittee on Labor arul Hwnan Resources, Report 104-
80, op. cit., p. 9.
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competition, this is sometimes not the result, especially in rural areas. As wage
rates are "imported" into a locality, contractors and workers may follow.20 The
report on S. 141 concludes that prevailing wage laws make it more likely that
outside contractors will be successful in bidding.Z' A GAO report was quoted,
"the increased costs [due to Davis-Bacon] may have had the most adverse effect
on local contractors and their workers--those the act was to protect--by promoting
the use of nonlocal contractors on Federal projects. We [the GAO] found that
nonlocal contractors worked on the majority of these projects, indicating that the
higher rates may have discouraged local contractors from bidding."2' The GAO
report found that local contractors often would not bid on projects because they
did not want to disrupt their wage structures and worker classification practices.
Similarly, Fraundorf, Farrell, and Mason found that, "There appears to be some
validity to the charge that the way the Davis-Bacon Act as now administered puts
local contractors at a disadvantage instead of insuring local firms and residents
their share of jobs as the law apparently intended.iz'

Prevailing wade laws do not guarantee guality. Goldfarb and Metzger
note that supporters of prevailing wage requirements use an improvement in
quality as a counter to any increase in costs. However, "government financed
construction is, in fact, subject to a great many standards and strictures. The
argument that Davis-Bacon ought to be supported as a quality-raising device starts
from the assumption that these standards are not completely successful (or could
not at low cost be made completely successful) in achieving desired quality
levels."24 The authors stated that "the 'construction quality' argument for the
Davis-Bacon Act is seriously flawed, since quality may in fact fall because of
Davis-Bacon coverage."25 Product quality may fall even though contractors use
higher quality labor because they may, in an effort to offset higher wage costs,
also use fewer units of this higher quality labor or substitute materials of lower
quality. They conclude their paper by declaring that "any argument in favor of

20 Wage importing occurs when the wage scales or collective bargaining agreements of one
locality are applied to another. This frequently happens in rural areas.

21 104th Congress, 1st Session, Senate Committee on Labor and Human Resources, Report 104-

80, op. cit., p. 6.

" US. GeneralAccormtingOffice, "The Davis-Bacon Act Should Be Repealed,"HRD79-18, April

27, 1979.

23 Fraundorf, Farrell, and Mason, op. cit., pp. 17-18.

" Goldfarb and Metzger, op. cit., footnote 10, p. 272.

25 Ibid, p. 265.
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Davis-Bacon as a quality-assuring device should be treated with considerable
skepticism."26 The Kentucky Legislative Research Commission notes that

There was substantial evidence that prevailing wage laws
do increase the initial costs of ponstruction. It is unclear,
however, whether the requirements result in higher quality
construction. To the extent that quality is increased,
prevailing wages are an inefficient method to increase
quality. The wage requirement results in contractors
paying higher wages with no guarantee that the additional
wages would result in quality improvements.'`7

Prevailing wage laws do not increase local tax bases. While it is true that

increases in income within a jurisdiction (local, state, or national) generally lead to
increases in tax revenues, it is also generally the case that the higher wages on
government sponsored projects are being paid out of existing tax revenues?$
Opponents of prevailing wage laws argue that spending more of the jurisdiction's
tax revenues for construction in order to maintain tax revenues may be viewed as a
misallocation of revenue. This argument maintains that if the same product can be
purchased for a lower cost, then spending more for that product is wasteful. The
savings could be spent elsewhere and this spending would help maintain the
jurisdiction's tax base. Prevailing wage opponents, for example, propose returning
any government savings to the taxpayers to spend as they choose. This spending
would also maintain the local tax base. The report on S. 141 concludes that the
"goal of boosting local. demand cannot justify paying artificially high Federal
construction costs."29

Cost Studies

Thieblot (1975) took advantage of a one-month suspension of the Davis-
Bacon Act in 1971 to study the potential costs of prevailing wage requirements'0

6Ibid., p. 272.

" Kentucky Legislative Research Commission, 'An Analysis ofKentucky's Prevailing Wage Laws
and Procedures, "(Dec. 2001), p. ix.

28 In rural areas, speruling may actually be done in other localities where the workers live. This
is especially true if workers are "imported"froni outside the locality. Any taxes will be collected
by the locality in which the workers live and spend. The locality paying for the project may
therefore "export" benefits to another locality.

" 104th Congress, 1st Session, Senate Committee on Labor and Human Resources, Report 104-
80, op. cit., p. 16.

i° Armand J Thieblot, The Davis-Bacon Act, Labor Relations and Public Policy Series, Report
No. 10. Philadelphia: University ofPennsylvaniaPress 1975.
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Projects that were bid but not awarded were bid again without the prevailing wage
requirement. Thieblot compared the bids with prevailing wages to the bids
without prevailing wages and found that Davis-Bacon increased costs by less than
one percent. Gould and Bittlingmayer (1980) re-evaluated Thieblot's analysis and
adjusted the estimates to account for inflation and new information available to
bidders'' They found that Davis-Bacon increased costs by four to seven percent.

Other studies of the effect of prevailing wage laws on construction costs
use regression analysis. Regression analysis estimates the relationship between
one variable (the dependent variable) and one or more other variables (the
independent or explanatory variables). The technique allows an analyst to
estimate the effect that one independent variable has on the dependent variable
while controlling for the effect of the other independent variables. Regression
analysis is a powerful and useful technique, but its power and usefulness depends
on assumptions made by the analyst employing the technique, whether these
assumptions are satisfied, and the variables included in the analysis.

Construction costs are a function of many factors. The presence or absence
of prevailing wage laws is just one of many factors that will influence the cost of a
project. Many of the factors influencing cost are project specific. Projects differ
in size and location. Projects of the same size may differ in specifications.
Similar projects built at different times may face shortages or surpluses of labor or
materials due to the state of the economy. Analysis of construction costs should
take into account as many of the factors that influence construction costs as
possible. Omitting relevant variables from a regression may statistically bias the
estimates of the coefficients of the included variables. The bias may be positive or
negative depending on the relationships between the included variables and the
omitted variables. The papers described below and the LSC analysis described in
the next chapter all suffer from omitted variables. When variables are not
included in regression analysis it is usually because the data needed to include
them are not available.

Fraundorf, Farrell, and Mason (1983) used regression analysis to estimate
the effect of Davis-Bacon on construction costs in rural areas.'Z The analysis
compared public construction costs to private construction costs and included
variables that influence costs. The authors found that Davis-Bacon increased costs

" John P. Gould and George Bittling nayer, The Economics of the Davis-Bacon Act: An Analysis
of Prevailing Wage Laws, American Enterprise Institute for Public Policy Research, Washington
D.C., 1980.

31 Martha Norby F-aundorf, John. P. Farrell, and Robert Mason, "The Effects of the Davis-
Bacon Act on Construction Costs in Rural Areas," The Review of Econo nics and Statistics, 66
(Feb. 1983), pp. 142-1=16
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by 26 percent. However, although the analysis included variables that influence
costs, the authors noted that public projects and private projects are often held to
different standards. Any higher standards set for public projects may increase the
cost of public projects with or without a requirement to pay prevailing wages. To
the extent that this may have happened, the study's estimated impact of Davis-
Bacon would have been biased upward.

Prus (1996) used regression analysis and data from F.W. Dodge to estimate
the effect of prevailing wage laws on construction costs.'''' 34 The analysis
included various types of public and private construction projects from 1990
through 1994. The analysis included the following variables that affect cost:
project size, structure type, material type, number of stories, project type (new,
alteration, addition), and the state in which the project was located- The author
found that prevailing wage laws increase construction costs by five percent, but
that the increase was not statistically significant."

Prus (1999) used regression analysis and data from F.W. Dodge to estimate
the effect of prevailing wage laws on new school construction costs in Delaware,
Maryland, North Carolina, Virginia, and West Virginia.'6 The analysis included
the following variables that affect cost: project size, school type, material type,
number of stories, and the state in which the project was located. The author
found that prevailing wage laws increased school construction costs by 3.8
percent, but that the increase was not statistically significant.

Phillips (1999) used regression analysis and national data from F.W. Dodge
to estimate the effect of prevailing wage laws on school construction projects (new
construction, additions, and alterations).''' The analysis included the following
variables that affect cost: project size, type of school, material type, number of

" Mark J. Prus, "The Effect of State Prevailing Wage Laws on Total Construction Costs," (Jan.
1996).

3' F. W. Dodge, a part of the McGraw-Hill Construction Information Group, is a provider of
project news, plans, specifications, and analysis services for construction professionals in the
United States and Canada.

3i Statistical significance is concerned with the probability that a result would have occurred by
chance if the asswnptions are true, Results with low probabilities (usually less than five percent)
are said to be statistically significant.

36 Mark J Prus, "Prevailing Wage Laws and School Construction Costs: An Analysis of Public
School Construction in Maryland and the Mid Atlantic States, "(Tan. 1999).

"Peter Phillips, "Kentucky's Prevailing Wage Law: Its Histofy, Purpose, and Effect" (Oct.
1999).
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stories, project type (new, alteration, addition), unemployment rate, season, and
the state in which the project was located. Although Phillips found that prevailing
wage laws increase costs by 2.4 percent, the increase was not statistically
significant.

Bilginsoy and Phillips (2000) used regression analysis to estimate the effect
of prevailing wage laws on school construction costs in British Columbia.'$ The
analysis included the following variables that affect cost: school type, number of
bidders, contractor size, district location, stage of construction cycle, and time.
The authors found that prevailing wage laws did not have a statistically significant
effect on construction costs.

Phillips (2001) used regression analysis and data from F.W. Dodge to
estimate the effects of prevailing wage laws on the cost of new school construction
in Ohio, Michigan, and Kentucky.39 The analysis included the following variables
that affect cost: project size, location (urban/rural), season, and whether the
project included a swimming pool. Phillips found that costs were increased by
less than one percent, but that the increase was not statistically significant.

The savings estimates found in the papers reviewed are presented in Table
1. Although the studies indicate savings from the removal of prevailing wage
requirements, none of the estimated savings meet the standards of statistical
signifrcance. The estimated savings are considerably lower than the 20 to 30
percent savings that some opponents of prevailing wage laws have claimed. The
studies may be providing some evidence in support of the claim that higher wages
encourage the use of more productive workers that may at least partially offset the
direct effect of higher wages on cost.

Table 1: Estimated Savings

Author(s) Year Savings

Thieblot 1975 0.6 percent
Gould and Bittlingmayer 1980 4 to 7 percent
Prus 1996 5.1 percent

Prus 1999 3.8 percent

Phillips 1999 2.4 percent

Phillips 2001 0.7 percent

's Cihan Bilginsoy and Peter Phillips, "Prevailing Wage Regulations and School Construction
Costs: Evidence from British Colunbia," Journal ofEducatton Finance, 24 (Winter 2000), pp.
415-432.

'y Peter Phillips, 'A Coinparison of Public School Construction Costs in Three Midwestern States
that Have Changed Their Prevailing Wage Laws in the 1990s: Kentucky, Ohio, and Michigan,

(Feb. 2001).
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The Kentucky Legislative Research Commission's analysis of Kentucky's
prevailing wage laws includes an excellent summary of the difficulty of estimating
the effect of prevailing wage laws on construction costs.

Empirical estimates of the effects vary greatly, due largely
to the difficulty in separating the effects of prevailing wage
laws from other factors that affect construction costs.
Ideally, to measure any cost effect from prevailing wage
laws, it is necessary to compare the costs of projects under
the prevailing wage law to the costs of the same exact
projects in the absence of a prevailing wage law.
Unfortunately, it is not possible to see what construction
costs would be in the total absence of prevailing wage law.
Therefore, several alternative methods have been
developed over the years in an attempt to estimate the
effects. Some studies compare construction costs in
prevailing wage states to construction costs in non-
prevailing wage states. Others compare the Davis-Bacon
wages to other, more representative, measures of wages.
These inethods are discussed in a number of studies. There
is little agreement between the studies as to whether
prevailing wage laws increase costs, because a
commonality in all of them is that there is always some
technical issue that could substantially affect the results.40

'° KentuckyLRCReport, pp. 45-46.
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Section Three

.Ifnpact on Construction Costs

Senate Bill 102 of Ohio's 122nd General Assembly required an evaluation
of the impact of the prevailing wage exemption on the amount of money saved by
school districts and educational service centers. Testimony on and discussion of
Senate Bill 102 indicated that the expected primary source of any potential savings
would be reduced construction costs.

Proponents of prevailing wage laws maintain that these laws reduce total
construction costs by encouraging the use of more qualified and productive
(usually union) workers. Their reasoning is that these workers may be more
expensive on a per-hour basis, but their greater productivity results in a lower total
cost. Prevailing wage laws may induce contractors to hire only the best workers,
potentially resulting in a superior work force that is able to complete projects more
quickly and, possibly, at a lower labor cost. Even if initial construction costs were
greater, prevailing wage proponents argue that the long-term costs would be lower
due to the superior quality of construction.

Opponents of prevailing wage laws argue that these laws increase project

costs by constraining the choices available to contractors aid ultimately to the

payer. Opponents also believe cost is increased bv changing how workers are

utilized. In addition, they believe cost may be increased by the effect the laws

may have on labor distribution. For instance, non-union contractors may be faced
with the choice of paying a high wage to an unskilled worker or paying a high

wage to a skilled worker for menial work. Additionally, some contractors may

choose to not bid on projects which could reduce competition and result in higher

construction costs- Additional paper work may also add to the overall cost of a

project.

Contractor Surveys

During testimony on Senate Bill 102, claims about the effect of the
exemption on construction costs ranged from a possible 60 percent savings to
unspecifred increases in costs. Opponents of prevailing wage laws claimed
significant savings would result from the exemption. Supporters of prevailing
wage laws claimed low savings, no savings, or even increased costs. Supporters
also claimed that if savings did result, they would prove to be short term because
they would be offset by long term maintenance and repair costs that would result
from the presumed lower quality of construction.
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LSC conducted an exploratory survey to obtain initial estimates of the
effect c£ the exemption on constmction costs. Every school district in the state
was contacted and asked to have every cdntractor that bid on a project fill out a
simple survey. Contractors were asked to provide the following information:
school district name, project name, company name, trades involved with the
project, bid price, and bid price had the project been bid with prevailing wages.
The last piece of information was key to the survey. For union companies,
providing the information was not a problem, both prices were the same.
However, non-union companies were asked to assume that they were still subject
to prevailing wage requirements and then recalculate their bids. The responses
were their estimates of what would happen in a hypothetical situation.

The hypothetical bids must be used with caution. Non-union companies
may have had an incentive to overstate the prevailing wage price in order to show
greater savings. The hypothetical bids could also be in error if they did not take
into account any behavioral changes in response to having to pay the prevailing
wages. If having to pay the prevailing wages would induce a contractor to use a
different combination of workers and hours, but the contractor simply substituted
higher wages into the bid estimation equation in calculating the hypothetical bid,
then the hypothetical bid could be too lugh or too low. Additionally, contractors
may have bid differently due to factors such as the expected number and kind of
bidders. It is possible that a responding firm would not have bid at all under
prevailing wage requirements, but did in the absence of the requirements.

LSC hoped to receive responses from every contractor, both union and non
union, that bid on every school project. The responses from union companies
could be used as a"check" on the prevailing wage based estimates of the non-
union contractors. However, many school districts and companies instead chose
to not participate in our exploratory survey. Despite the lack of participation, the
received responses were analyzed. The results of the exploratory surveys were
never intended to be interpreted as conclusive estimates of the effect of the
exemption on construction costs, but rather to narrow the range of the possible
savings that may result from the exemption.

Additionally, LSC hoped to use the exploratory survey to obtain data to
confirm or contradict the results of the serendipitous "experiment" that occurred
when the Westlake City School District required that contractors submit two bids:
one subject to prevailing wage requirements and one exempt from prevailing wage
requirements. Information for this one district provided an example of the bidding
outcomes both under and exempt from prevailing wage requirements and the
savings (at least at the time of bidding) that resulted from the exemption. This
information is presented and discussed in the appendix, Case Study: Westlake
City School District.
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In spite of the overall lack of sufficient responses to enhance validity, the
difference between the bid price and the estimate of the bid price had the project
been bid with prevailing wages was calculated for each respondent to provide an
estimate of the savings resulting from the exemption of school districts from the
state's prevailing wage laws. Each calculated difference is an estimate of the
savings in a particular trade on a particular project for a particular contractor. The
difference was then expressed as a percentage of the estimated prevailing wage
bid. This percentage estimates the percentage savings resulting from the
exemption of school districts from the state's prevailing wage laws. For most
union contractors both the estimated savings and the percentage savings were zero-
If, even in the absence of a prevailing wage requirement, a union contractor wins a
bid, then the prevailing wage exemption results in no reported savings to the
school district. However, if the lack of a prevailing wage requirement resulted in
lower bids from union contractors because of increased competition, then the
exemption produced savings that the surveys could not determine.

. The exploratory surveys were processed in three rounds. The first two
rounds were processed for two interim reports (September 1998 and January 2000)
and the third round was processed for this final report. The results are
summarized in Tables 2 and 3. N is the number of responses. The estimated
percentage savings reported are weighted averages calculated using the prevailing
wage bids as weights."

Table 2: Estimated Savings Based on Contractor Surveys
(all responses)

" The weighted average took into account the size of the project when calculating the average,
rather than treating each project equally.
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Table 3: Estimated Savings Based on Contractor Surveys
(responses reporting savings)

Round 1 Round 2 Round 3 Combined
N Savings N Savings N Savings N Savings

Statewide 241 10.20% 83 10.51% 155 10.85% 479 10.58%
Uiban. . 129 ;:_9 30°^0 . + 52 , 10:38%q 113 11;56% 294 10:49%
Rural 112 1248% 1 31 10.71% 42 9.92% 185 10.73%
Appalaoh an 34 t612°J° '. . 8 15;;09% 6 A.79% le. 4$ 12 90°!u
Non Appalachian 207 9 78% 75 9.87% 149 10.95% 431 10.41%
Electrical;;.- 44 ;1'174% ` :19 10;94% 65 13:1.6% ; : i2$ 12'S5%
General 28 8.72% 4 8.08% 14 8.67% 46 8.67%
IvtasQnry , : 13 I224fu lf 14;99^8 0 xxc 13.5;3%u
Plumbing, etc. 29 11.23% 6 5.62% 17 10.79% 52 10.77%
1Loofing 53 ;13 53°/q 3, 16 1393°^n 72 13>52%
Other 74 9.13% 35 8.35% 43 10.01% 152 9.48%

The estimates presented in Tables 2 and 3 should be used with caution for a
number of reasons. Participation in the surveys was voluntary and the responses
received may not be representative of school construction in Ohio.42 As
previously discussed, the accuracy of the key piece of information, what the bid
price would have been if the contract had been bid under prevailing wage
requirements, may be questionable. A contractor may have provided, either
intentionally or accidentally, inaccurate information. Additionally, the
information is for bids, not final project costs. The information includes bids that
may not have been accepted.

The estimates in Table 2, based on all responses, are the better estimates of
possible overall average savings. The estimates in Table 3 may be taken as an
upper limit on possible overall average savings. The surveys indicate that the
savings, if any, resulting from the exemption of school construction from Ohio's
prevailing wage requirements are likely to be less than the amounts mentioned in
testimony during hearings on Senate Bill 102. Instead of 30, 40, or even 60
percent savings, the contractor surveys indicate a range of savings between five
and ten percent. Of course, an individual project may have a larger or smaller
level of savings and specific school districts may benefit more or less.

'' The estimates were affected by the mix of responses. Union contractors accounted for 38.1
percent of all the responses received. The uixion share of responses was 36.4 percent in the first
round processed, 59.1 percent in the second round, and 19.3 percent in the third round. The miz

of responses tnay have been influenced by efforts of both supporters and opponents ofprevailing
wage laws to encourage the submission of the survey fornas.
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Responses were grouped according to whether the district is located in an
urban or rural county. The rural counties include all counties that are not in a
metropolitan statistical area (MSA) plus the following counties that are in a MSA
but are more rural in nature: Ashtabula, Auglaize, Brown, Carroll, Columbiana,
Fulton, Jefferson, Lawrence, and Washington. Under this criterion, 30 counties
were classified as urban- 4 ' Estimated savings were slightly higher in rural counties
than in urban counties. This is consistent with other studies of prevailing wage
that found greater savings in rural areas than in urban areas- One reason for this is
that under prevailing wage laws, wages from urban areas are often "imported" into
rural areas. Urban wages tend to be higher than rural wages, so when the
prevailing wage requirement is removed, lower rural wages may be used, resulting
in savings. Some school districts commented on being able to use lower wage
local labor since they no longer had to require the payment of prevailing wages.
The estimated savings difference has gotten smaller over time. This may be due to
the mix of responses or due to changes in the overall economy. A second
grouping of counties into Appalachian and non-Appalachian yielded no consistent
pattern of savings differences.44 Again, this may be due to the mix of responses
received or changes in the overall economy. Even within the groupings, an
individual project may have a larger or smaller level of savings and specific school
districts may benefit more or less.

Cotsclusiotzs: Possible savings due to the exemption of school construction
from Ohio's prevailing wage law are likely to be less than the levels mentioned
during testimony on Senate Bill 102. The contractor surveys, which are
suggestive but not conclusive, indicate that average savings are more likely to
range between five and ten percent instead of between 30 and 60 percent. Not all
districts will experience savings. A district may have chosen to continue to
require the payment of prevailing wages. A project may be in an area where the
labor market has essentially equalized union and non-union wages. Even where
there are savings, districts cannot all expect to achieve the average rate of savings.
Some districts will enjoy greater than average savings and others will experience
below average rates of savings.

" The counties elassifed as "urban" are: Allen, Belmont, Butler, Clark Clermont, Crawford

Cuyahogq Delaware, Fadfaeld, Franklin, Geaugq Greene, Harnilton, Lake, Licking, Lorain,
Lucas, Madison, Mahoning, Medina, Miami, Montgonzery, Pickaway, Portage, Richland, Stark,
Summit, Trunibull, Warren, and Wood.

"The counties classified as Appalachian are: Adams, Athens, Belmont, Brown, Carroll,
Clermont, Colurnbiana, Coshocton, Gallia, Guernsey, Harrison, Highland, Hocking, Hobnes,
Jackson, Jefferson, Lawrence, Meigs, Monroe, Morgan, Maskingamz, Noble, Perry, Pike, Ross,
Scioto, Tuscarawas, Vinton, and Washington.

LegislativeServiceComnxission -21- ResearchReport



The answer to the question, "How much can a district expect to save
because of the prevailing wage exemption?" is "It depends." It depends on the
district's policies. It depends on where the district is located. It depends on the
state of the construction and labor markets in which the district operates.

Anatysis of Dodge Construction Data

School construction was exempted from Ohio's prevailing wage
requirements on August 19, 1997. In an effort to compare the costs of school
construction before the exemption with the cost of construction after the
exemption, LSC obtained data on school construction activity from F.W. Dodge 45
The data was used to estimate the cost of construction with and without a
prevailing wage.requirement. Any difference between the estimated costs may be
interpreted as an estimate of cost savings. Details on the methodology employed
in obtaining the estimates are provided in an appendix.

The analysis yielded estimated aggregate savings of $487.9 million.
Additions accounted for 84 percent of the estimated savings, alterations accounted
for 11 percent, and new construction accounted for the remaining five percent. A
distribution of estimated savings by county indicates that 36 percent of the savings
occurred on projects located in rural counties and 64 percent occurred on projects
located in urban counties.

The estimated aggregate savings are summarized in Table 4 and broken
down according to p-oject type in Table 5. Savings percent is defined as the
estimated dollars savings compared to the estimated cost under prevailing wage
requirements.

" F. W. Dodge, a part of the McGraw-Hill Constr-uction Information Group, is the largest
provider of project news, plans, specifcatiorzs, and analysis services for construction
professionals in the United States and Canada.

F. W. Dodge collects data for private and public construction projects. The data measures the
value of contracts awarded to private frms and do not include expenditures for land, acquired
buildings, or architect and engineering design activities.
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Table 4: Summary of Estimated Saving
(dollar amounts in thousands of 2001 dollars)

Year Projects

Combined
Savings Percent

1997 35 $14,843.0 12.6%
1998 315 $82,094.7 13.3%
1999 280 $115,282.7 11.7%
2000 230 $97,333.5 9.4%
2001 ^ 264 $178,318.4 9.9%

Total 11 1,124 $487,872.4 10.7%

Table 5: Summary of Estimated Saving
(dollar amounts in thousands of 2001 rlollars)

New Construction Additions Alterations

Yearl Projects "Savings" Percent Projects "Savings" Percent Projects "Savings" Percent

1997 9 $1,388.2 2.2% 14 $12,664.5 25.6% 12 $790.3 12.7%
1998 29 $4,095.5 1.8% 68 $65,501.0 21.7% 218 $12,498.2 13.0%
1999 39 $2,856.2 0.7% 91 $95,928.9 20.8% 150 $16,497.7 11.5%
2000 48 $4,380.9 0.9% 67 $79,949.7 19.4% 115 $13,002.9 10.5%
2001 74 $11,918.6 1.4% 82 $153,987.1 18.6% 108 $12,412.8 8.6%

Total 199 $24,639.4 1.2% 322 $408,031.1 19.9% I 603 $55,201.9 .10.7%

Estimated percentage savings were greater for additions than for alterations
and new construction. This supports comments made in response to surveys sent
to school districts that indicated a belief that savings would be greater on additions
and alterations than on new construction. Although the trend was not consistent
across project types, percentage savings appear to have decreased over time. For
most of the time since the exemption went into effect, the construction industry
experienced healthy growth and increased demand for workers. Year-over-year
growth in construction employment was positive until September 2001. High and
increasing demand for workers may have decreased the difference between union
and non-union wages and worked to reduce the possible savings from the
exemption. One reason for the high and increasing demand for construction
workers was the increase in school construction activity that started in 1997.
Factors contributing to this increase include the creation of the School Facilities
Commission and increased state appropriations for school construction. The
increase in school construction activity is pictured in Chart 1.
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Chart 1: Ohio Public School Construction Expenditures
(bid amounts in millions of dollars; based on F.W. Dodge data,
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The estimated savings by location are presented in Table 6. Rural counties
had 36 percent of the aggregate estimated savings compared to 64 percent for
urban counties. Estimated percentage savings were greater in urban counties than
in rural counties. This is possibly due to differences in the mix of project types
between the two location categories. Rural counties had a larger percentage of
new construction projects and a smaller percentage of alterations compared to.
urban counties.

Table 6: Estimated>Savings by Location
(dollar amounts in tliousands)

Year
Rural

Projects "Savings" Percent Projects
Urban

"Savings" Percent

1997 11 $5,650.3 14.5% 24 $9,192.7 11.6%
1998 145 $23,785.8 12.2% 170 $58,309.0 13.8%
1999 112 $34,506.4 8.4% 168 $80,776.4 13.9%
2000 73 $24,807.2 5.8% 157 $72,526.3 12.0%
2001 91 $88,659.8 10.3/e J 173 $89,658.6 9.6%
Total 432 $177,409.5 9.2% 692 $310,462.9 11.9%

A Word of Caution: Construction costs are a fixnction of many factors. The
presence or absence of prevailing wage laws is just one of many factors that will
influence the cost of a project. Many of the factors influencing cost are project

W Legislative Service Commission -24- Research Report



Noame

specific. Projects differ in size and location. Projects of the same size may differ
in specifications. Similar projects built at different times may face shortages or
surpluses of labor or materials due to the state of the economy. Analysis of
constrvction costs should take into account as many of the factors that influence
construction costs as possible. The above analysis included the factors available,
but was not able to include all the factors that may influence construction costs.
For example, LSC was unable to obtain information regarding the division of cost
between labor and materials. Omitting relevant variables from regression analysis
may statistically bias the estimates of the coefficients of the included variables.
The bias may be positive or negative depending on the relationships between the
included variables and the omitted variables. Any effects on the estimated
coefficients will affect any calculations that make use of the coefficients 46

The results reported are for the specific exemption of school construction in
the Ohio economy between 1997 and 2001. The effect of an expanded exemption
in a different economic environmentmay not necessarily be the same.

46 In one estimation atte npt, LSC included a dummy variable to indicate funding by the Ohio
School Facilities Com nission. This atten¢pt is described in Appendix 3.
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Section Four

Impact on Construction Quality

Senate Bill 102 required an evaluation of the impact of the prevailing wage
exemption on the quality of school building construction in Ohio. Proponents of
prevailing wage laws assert that the laws assure quality construction by
encouraging the use of more qualified and productive workers. Opponents of
prevailing wage laws assert that contractors may substitute lower quality or
prefabricated materials to offset the cost of high priced labor and that wage
savings due to the repeal of prevailing wage laws may allow school districts to
afford higher quality materials or build larger facilities for the same cost.
Opponents also argue that higher wages may not be an indication of higher quality
or more skilled workers. Union wages may be higher than non-union wages due
to productivity differences, union market power, or a combination of the two.
Prevailing wage laws may not necessarily assure that higher quality workers are
hired. The Kentucky Legislative Research Conunission found instances of the
same workers being paid more on prevailing wage projects than on private
projects. If these workers did the same quality of work on each type of project,
then the payment of prevailing wages potentially increased costs without
improving quality. The Kentucky Legislative Research Commission noted that
prevailing wage laws ensure that "higher wages are paid, but do not ensure an
associated improvement in quality or productivity."47

Although a bit dated, "Maryland's Prevailing Wage Law: A Study of Costs
and Effects," released by the Maryland Department of Fiscal Services in January
1989, contains a good commentary on the issue of quality of construction.

To determine whether prevailing wages encourage higher
quality construction, industry quality indicators were
sought through discussions with building and contractor
organizations, union affiliates, and state personnel. No
quantitative measures of quality could be found to compare
state projects subject to prevailing wages with those
exempted under current regulations. The use of contractor
"call-backs," corrective actions needed after building
completion, was examined as a possible measure.
However, agency, contractor, and labor representatives
stated that many call-backs result from design flaws and
thus could not be attributed to contractor error.

" Kentucky Legislative Research Cornrnission, op. cit., p. 65.
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Absent any numerical indicators of quality, those
interviewed were asked whether prevailing wage policies
influenced quality. Results were mixed. The labor
affiliates generally believed that prevailing wages did
encourage higher quality, while some contractors dismissed
any qualitative difference between prevailing and norr
prevailing wage projects. Union representatives indicated
that their sponsorship of formal apprenticeship programs,
funded in part through employer benefit contributions,
provided a much better trained and productive work force.
Some contractors, even some non-union contractors,
indicated that union labor was generally superior to non-
union workers.48

The Building Research Board,49 in its report Inspection and Other
Strategies for Assuring Quality in Government Construction, noted that "quality is
a value-laden term that depends on one's point of view" and defined a quality
building as one "whose characteristics create an environment where the occupant
or user can accomplish his purpose effectively, efficiently, and comfortably.i50
Quality was defined as "conformance to adequately developed requirements" and
the "satisfaction of users' needs" was described as "the ultimate measure of
quality.A1

LSC adopted the Building Research Board's concept of measuring quality
and conducted two surveys in which school districts were asked about the quality
of school construction before and dter the exemption of school construction from
Ohio's prevailing wage laws. The responses to the surveys provide an indication
of the extent to which the users' (school districts') needs were satisfied. The
surveys are subjective assessments. They may bV measuring quality or they may
be measuring the responders' preconceived opinions on prevailing wage. In the
survey responses, quality is in the "eye of the beholder" and what is in the eye of a
beholder may be what is in the mind of the beholder. The survey responses may

's Marylatul Department ofFiscal Services, "Maryland's Prevailing Wage Law: A Study of Costs
and Effects, " (January 1989).

'v The Bzulding Research Board of the National Research Council of the National Acadenzy of
Sciences provides technical assistance to the US government on building technology, private
sector competitiveness, and building design.

50 Building Research Board, "Inspection and Other Strategies for Assuring Quality in
Government Construction,"National Academy Press, Washington D.C., 1991, pp. 7-8.

'r Ibid., p. 43.
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be reflecting a district's satisfaction with having a new school building,
particularly if it replaces a dilapidated old building.

Quality is a subjective concept and differences in quality may not become
apparent without the passage of a sufficient amount of time. Estimates of the
effect of the prevailing wage exemption on the quality of public school building
construction are difficult, if not impossible to make- This is especially true for
small variations in quality, which may not show up in the surveys. However, if a
quality difference is serious, significant, and large, then it may be detected on
satisfaction surveys like the ones LSC conducted.

January 1999 Survey

In January 1999, LSC mailed a survey to each of the 611 Ohio school
districts and received responses from 187 districts (a 31 percent response rate).
The surveys were sent to the district superintendent assuming that the
superintendent would forward the questions to the individuals best able to answer
them and that the superintendent would have been made aware of any problems.
The survey included the following open-ended questions about construction
quality.

Have you noticed anv difference in the quality of
construction? Please comment on both the process of
constrintion and on the finished product. Compared to
similar projects undertaken before the exemption, has the
frequency of delays and change orders changed?

The responses are summarized in Table 7.

Tuble 7: 1999 Oualify Survey

Response Frequency Percent

No Response to Quality Question 121 65%

No Change / Quality Improved 65 35%

Quality Worse 1 1%

Of the districts that commented on the quality of construction, 98 percent
reported either no change in quality or an improvement in quality. The results are
not necessarily representative of all districts that had projects. Cornments on the
quality of construction are presented below.
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I am not convinced PW makes any difference in the quality
of the project. What truly matters is the quality of the
foieman/superintendent assigned to the project. That
person may be union or norrunion. We have had
tremendous union contractors and bad ones. Same with
non-union.

Comments made to me by the contractors on the roof
projects lead me to believe that the contractors have made
adjustments to the bidding process. Both of the contractors
used on our jobs traditionally bid projects as prevailing
wage. However, on these projects, they felt that they
would be underbid if they did so and so they bid based on
other mnsiderations. They also indicated to me that the
workers were the same ones they would have used on a
prevailing wage job, just paid less. Due to the reputation of
the contractors, my opinion is that we received a first rate
job at a reduced cost.

There has been no difference in the quality of construction.
There haven't been any more delays or change orders than
when we had prevailing wages.

All contractors except one that are under contract are union
finns; therefore, it is difficult to comrnent. We h3ve had a
number of delays but that was not because of the prevailing
wage exeinption; it was because of a very tight and costly
structural steel market.

The perceived quality of construction has not diminished; if
anything, the quality of work performed diring this last
construction season was markedly improved over prior
periods. We can observe no apparent change in the bidding
process, change order process, or frequency of delays (if
anything, the jobs this last season were completed well
ahead of targeted completion dates with no change orders!).

We have experienced several instances of decreased quality
in construction following prevailing wages exemption.
However tempting it might be to attribute our (or any)
experiences to the demise of prevailing wages, correlation
does not necessarily denote causation. We have also had
less than satisfactory experiences with prevailing-wage-
paying bidders. It is problematic whether the prevalence of
these occurrences is even statistically significant.
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At this time I can't say the quality is any different since the
completed projects used the same contractor just applying
the prevailing wage rate. One contractor (drop ceilings)
commented that having to pay prevailing wage created
some tension within his organization since employees
assigned to our project were paid at a higher rate than
others within the company who worked other projects of
the same nature, but were paid at the lower rate.

The quality has been good. The project is not completed.
All change orders were initiated by us not the contractor.
The delays have been weather and the ability of the
contractor to attract laborers.

There has been no change in the quality of construction.
Overall, the quality of construction on all these projects has
been particularly good whether prevailing wages were
required or not.

Compared to earlier projects when prevailing wage was
required, I see no difference in the quality of work or time
involved.

I cannot answer this question at this time. Quality is
usually discovered after a period of time. It takes a while
before shoddy work and poor quality work begins to show.

We have been very pleased with the quality of construction
and the timely progress being made by the contractors at
this time. We were able to open the junior high school on
time this fall and anticipate opening the new elementary on
time this fall. We have had no delays and the change
orders have been reasonable in quantity and subject.

In most cases, the contractors have been the same as we
have had in the past and the quality of work has not
changed.

No, we have not noticed much difference in the process of
construction or on the finished product. We have noticed a
bit more willingness to work with us regarding changes.

No, the quality of construction and the finished product
remain the same as projects done prior to the exemption
taking effect. I believe this is a function of how well the
specifications are written, the reputation of the company
doing the work, the quality of the product used, and the
amount of supervision of the project by the owner and the

M Legislntive Service Commission -30- Research Report



architect. We have seen no change order increase nor
additional delays with projects after the exemption went
into effect. Specifications on all projects included a
completion date.

August 2000 Survey

In August 2000, LSC sent out another survey to all school districts. As
before, the questions were sent to the district superintendent on the assumption
that the superintendent would forward the questions to the individuals best able to
answer them and that the superintendent would have been made aware of any
problems that might have arisen. In the seven-question survey, six of the
questions were closed-ended in order to make processing easier, but the last
question was an open-ended question asking for the superintendent's general
opinion of the prevailing wage exemption. Additionally, superintendents were
free to comment on any of their answers to the six closed-ended questions.

LSC received responses from 357 districts, including responses from 227
districts that indicated they had construction or renovation projects between
7amiary 1999 and September 2000 that required competitive bidding. Of these
227 districts, 196 answered the following question about quality:

Compared to projects subject to prevailing wage
requirements, non-prevailing wage projects

(a) are of higher quality

(b) are of about the saine quality

(c) are of lower quality

These responses are summarized in Table 8.

Table 8: 2000 Quality Survey

Response Frequency Percent

Higher quality 12 6%

About the same quality 179 91%

Lower quality 5 3%

Although LSC sent questions to every district, not all districts replied and
LSC did not follovwup to determine the reasons for not replying. Therefore, the
survey results cannot be interpreted as conclusive evidence of the statewide effect
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of the prevailing wage exemption on the quality of school construction in Ohio.
Based on the responses received, most (but not all) school districts, the ultimate
users of the finished construction product, do not appear to have major concerns
about the quality of construction. The comments that mentioned the quality of
construction are presented below.

I think we should make every effort to reduce construction
costs to school districts. As long as we don't give up
quality and safety, we should continue.

Little impact on $'s and/or quality.

Has it reduced cost to schools? Has it improved
q ual ity/workm anship?

I like the exemption. It lowers the cost of renovations and I
haven't experienced any decrease in quality.

Getting rid of the prevailing wage is one of the smarter
things Ohio has done. The quality of work is as good. We
have the same contractor bidding on our jobs. The amount
of paperwork was ridiculous as well as the responsibility
that went with it. Prevailing wage just artificially inflated
the price. The market should decide wages--not the
govemment. Prevailing wage kept a lot of good quality
small companies out of the market. Don't bring prevailing
wage back. It's a waste of taxpayer money.

We are doing 2 H. B. 264 energy conservation projects that
allow us to secure contractors without going thru
competitive bidding. Even with that, we are getting at least
3 quotes on the jobs to be done. We are still getting quality
work done at competitive prices.

I support it. Need to save money anytime we can if we
aren't compromising quality.

It is like many other decisions, it is a balance of what is
good for everyone vs. good for a small group. The public
benefits from the exemption but the laborer's quality of life
is diminished. I would rather see the laborer make a fair
wage. I am also not sure the quality of the job doesn't
suffer when cheaper labor is employed.

Think it is a good idea. We are using public funds for these
projects, so why not be allowed to negotiate (bid) for the
best prices as long as the labor is of a similar quality.
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Excellent--lot less paperwork and on smaller projects,
$50,000-$150,000, do not think quality is an issue on big
projects. There may be a quality issue, but I doubt it.
Private enterprise is exempt so we should be also.

It should save money across the state. I believe "all" our
workers are being paid prevailing wage. At this point,
we're satisfied with the quality of work.

I think it is good for our school district, save money, same
quality.

Would probably be better off hiring union workers &
contractors. We received very poor quality work. I am
sure we used non-prevailing wage to save money.

Helps school districts by providing more budget money to
extend or add additional projects. Frees up funds to apply
toward higher quality equipment or more material that
would normally be spent on exceptionally higher wages. It
also adds more people to the work force at a reasonable
wage in which projects finish as scheduled or with little or
no time extension.

I am totally supporting the exemption. I don't mind paying
for quality work when I get it but unfortunately the unions
today are more interested in keeping sub par people on the
payroll then they are about the quality of the work.

It has been a definite plus. I don't care if the contractor is
union, non-union, or Martian. What I care most is that a
quality job is completed at a competitive price.

Places rnore contractors in a position to bid. Quality is the

answer not--union or non-union.

This legislation has saved school districts both time and
money by exempting us from prevailing wages. At the
same time, it has hurt the quality of work we have received.
It should be noted that we do not ask a company whether
they are union (prevailing wage) company or not. But, it
has probably been a 50/50 split between union and non-
union companies doing our jobs.

I strongly believe that the exemption is beneficial to school
projects. It provides for a more open and competitive bid
process and for us, has not affected our quality of
construction.
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I favor the exemption for school districts. It enables
districts to get quality work done quicker than they
normally would be able to, and at a reasonable price.

This has been great for schools and taxpayers. We are still
getting a quality product.

Overall, the exemption has made a favorable impression on
projects, from a cost standpoint, without significantly
reducing quality.

Just finishing a project of almost 18 million that wasn't
prevailing wage. I am extremely pleased with the pricing
and quality I received.

We want to keep the prevailing wage exemption. We feel
it less costly projects, time savings to us (less monitoring)
and equal quality of work done.

We finished a building project ($19 million) that required
prevailing wage. Strong union influence in our district
besides. Probably increased bids, not necessarily better
quality work. All but one contractor was union.

This exemption lias provided us with a better quality
addition because of the lowering of cost.

School dollars are very hard to come by. The prevailing
wage exemption saves money and does not sacrifice

quality.

In our area, there are strong unions; all these unions have
been very supportive of our district. I continue to think it
best to pay prevailing wage rates. I also become concerned
of the quality we may get if less than prevailing wage
contractors get contracts.

Bxcellent idea to exempt schools from this. Quality of
work is just as high or higher. In fact, several local
contractors will not bid prevailing wage jobs because of
paperwork, etc.

Excellent legislation--inerease competition resulting in
higher quality--lower cost--and projects are completed
more efficiently and sooner. Don't let the unions prevail in
over turning this exemption!
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The prevailing wage exemption has been very important to
schools. It has saved huge sums of money at no apparent
loss of quality of work. It has allowed us to spend more
money on education and less on maintenance.

I feel it allows school districts to obtain quality contractors
at a reduced cost.

The prevailing wage exemption provides contractors an
opportunity to use labor that may not be the quality we
want for our public building projects. Depends on the
supervisor that monitors the projects. Still believe "you get
what you pay for." However, on this project we were
fortunate to have a local contractor awarded the bid.

I still believe that without mandatory prevailing wage the
cost of projects overall are lower. I also believe that there
is no loss of quality. We have worked with both union and
non-union shops and have many success stories using both.

Quality firms and individuals do quality work! This is

irregardless of prevailing wage!

Can't really tell if it made a difference. Quality of
construction has been excellent.

Conclusion

Quality is a subjective concept. In seeking to evaluate the impact that the
prevailing wage exemption had on the quality of school construcfion, LSC
assumed a definition of quality meaning "conformance to adequately developed
requirements" and that "the ultimate measure of quality" was the "satisfaction of
users' needs." Surveys of school districts indicate that the users of the buildings
are generally satisfied with the buildings. As perceived by responders, the
exemption does not appear to have decreased the quality of school construction by
that defmition.5Z

'z However, other definitions of "quality" coztld be affected by the exemption. LSC was unable to
neasure, for example, the longevity or future maintenance requirements of the buildings being
constt-ucted by workers being paid less than prevailing wages.
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Section Five

Impact on Construction Wages

Senate Bill 102 required an evaluation of the impact of the prevailing wage
exemption on the wages of construction employees working on the construction of
public school buildings in Ohio. To the extent that prevailing wage laws increase
wages in the construction industry, the repeal of prevailing ve.ge laws would be
expected to decrease wages in the construction industry. Kessler and Katz (2001)
used individual data on blue-collar construction and non-construction workers
obtained from the census and the Current Population Survey to analyze wages in
repeal and non-repeal states.53 They conclude that a repeal of a state's prevailing
wage law leads to a slight decrease in the relative wages of both union and norr
union construction workers and a sizeable reduction in the union wage premium.

Senate Bill 102 did not totally repeal Ohio's prevailing wage law- Only
school construction and renovation projects were exempted from the requirements.
Other public construction projects are still subject to Ohio's prevailing wage
requirements.'4 Because Ohio "repealed" the prevailing wage for only a specific
category of construction, the potential exists for affected workers to change to
some other category of construction and minimize any negative impacts the
exemption might have on individual workers. Because srhool construction is a
relatively small part of Ohio's construction industry, trends and events in the rest
of the industry may overwhelm any effects of the prevailing wage exemption. At
the time the exemption went into effect, demand for construction workers was
high. The high demand for workers may have counteracted any negative effect the
exemption may have had on individual workers. The impact of the exemption on

s' Daniel P. Kessler and Lawrence F. Katz, 'Prevailing Wage Laws and Construction Labor
Markets, " Industrial and Labor Relations Review, Volurne 54, Number 2, January 2001, pp. 259-
274.

j' Ohio's prevailing wage law applies, with certain exemptions, to any public autliority authorized

to contract for a public improvement estimated to cost above specified threshold anounts. In

addition to the exernption for pri.mary and secondary schools, other projects exempt frorn the

prevailing wage law include projects subject to the federal Davis-Bacon Act, pr-ojects utilizing

participants in specifaed types of employment programs or work experience progra n.s when a
public authority uses a participant's labor to construct a public irnprove nent, the construction or

renovation of certain publicly funded mult farnily residential projects, the constrz ction of
specified county ditch projects, public improvements constructed by full-time nonprobationary
employees of a public authoriry who are classified in the civil service, and public improvements
undertaken by or under contract for soil and water conservation districts and certain county

hospitals.
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the wages of construction employees working on the construction of public school
building in Ohio is not likely to show up in the available statistics for the
construction industry as a whole.

School Construction Relative to Total Construction

School construction accounts for a small, but significant, share of the
overall construction industry in Ohio. The 1997 Census of Construction indicated
that in Ohio the value of construction work on educational buildings accounted for
5.0 percent of the total value of construction, 6.4 percent of the value of building
construction, and 10.5 percent of the vahre of nonresidential building
construction.5'' 56 The prevailing wage exemption created by Senate Bill 102
affected only this small segment of the Ohio construction industry. Because
school construction is such a small part of the overall construction industry, trends
and events in the rest of the industry may overwhelm any effects of the prevailing
wage exemption and hamper the identification of these effects through the analysis
of overall industry data. This may change as school construction begins to
account for an increasing share of overall construction activity. Additionally,
workers may find it easier to move from the relatively small segment of the
industry directly affected by the exemption to the remainder of the industry that
was not directly affected by the exemption. This is especially true if the demand
for workers is high in the remainder of the industry.

Analysis of Data from the Bureau of Labor Statistics

This section examines recent activity in the construction industry using
statistics from the U.S. Bureau of Labor Statistics. The data used in this section
are for the construction industry as a whole, not just for that segment involved in
school construction. The available data are organized by trade rather than project
type. A worker may be employed on more than one type of project during a given
period. Prus (1999) commented on this same limitation of the available data,
noting that "workers in school construction cannot be distinguished from workers
in other market segments" and that "it is not possible to draw any direct inference

55 1997EconomicCensus, Construction,GeographicAreaSeries, US.DepartmentofCommerce,
US Census Baa•eau, Washington DC.

56 In the Ce uus of Construction, the category "educational buildings" includes all buiLdings that
are used directly in administrative and instructional activities such as colleges, universities,
elementary and secondary schools, correspondence, commercial, and trade schools. Libraries,
musemns, and art galleries, as well as laboratories that are not a part of a manufacturing or
commercial establishment, are also included.
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about the impact that the inclusion or exclusion of school construction from
prevailing wage requirements might have on construction workers' wages.i57

Employment

School construction was exempted from Ohio's prevailing wage
requirements on August 19, 1997. It is tempting to compare September 1997
employment with August 1997 employment and attribute any change to the
prevailing wage exemption. However, doing so ignores the seasonal pattem
inherent in the construction industry, any general trends in the industry, and the
fact that it often takes time for individuals to react to policy changes. Also, it
would take several years to turn over contracts so that all the contracts were
adopted under the new law rather than the prior law. Charts 2 and 3 present
information on construction employment in Ohio. The seasonal pattem of
construction activity is shown by the regular up and down pattern in the lines
labeled "employment." A cyclical pattern can also be discerned from the trend in
the ups and downs of the line. Using a 12-month moving average (12 mma)
removes the seasonal pattern and presents a better picture of the trend over time.

Chart 2: Ohio Construction Employment (in thousands)
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'' Frus (1999), p. 32.
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Chart 3: Ohio Special Trades Employment (in tlzousancls)
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Another indicator of changes in the industry is a year-to-year comparison.
September 1997 is compared with September 1996; October 1997 is compared
with October 1996. This type of comparison is one method of adjusting for the
seasonai pattern of construction employment. Charts 4 and 5 present year-to-year
percentage changes in employment for the Ohio construction industry and for
special trade contractors. Growth in the construction industry is demonstrated by
positive year-to-year percentage changes. Also presented are changes in the 12-
month moving averages of employment.

Chart 4: Olzio Construction Enrploymerzt
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Chart 5: Oliio Specinl Trades &mployment
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Employment in the Ohio construction industry was growing before the
prevailing wage exemption went into effect in August 1997 and it continued to
grow after the exemption of school construction from the state's prevailing wage
requirements. In the 53 months before the exemption went into effect (April 1993
through August 1997) year-over-year employment growth averaged 5.2 percent
for construction and 5.4 percent for special trades contractors. In the 53 months
since the exemption went into effect (August 1997 through December 2001)
employment growth averaged 3.5 percent for construction and 4.1 percent for
special trades contractors. For comparison, Table 9 presents these growth rates
along with those of other industries.

Table 9: Employment (average percentage c/zanges from one year earlier)

I April_1993 - August 1997 August 1997 - December 2001
Ohio Coristruction 5-2% 3.5%
Ohio Special Trades 5.4% 4.1%
U.S. Construction 4.7% 5.5%
U.S. Special Trades 5.3% 6.6%
Ohio Manufacturing -1.3% 0.9%
Ohio Retail Trade 0.6% 2.6%

The changes in employment growth rates cannot be adequately explained
solely by the exemption of school construction from prevailing wage
requirements. The 1993-1997 period corresponds to the recovery period from the
1991 recession. The 1997-2001 period corresponds to a slower growth plateau
period at the beginning of wluch unemployment was low and which ended with
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the 2001 recession. As the economy grew, construction employment grew. When
the economy slowed down, construction growth slowed. Additionally, as
mentioned above, school construction is a small segment of the overall
construction industry. Any effects of the exemption were likely overshadowed by
industry-wide influences.

Average Hourly EarninQs

Year-over-year percentage changes can also be used to evaluate average
hourly earnings (AHE) before and after the exemption of school construction from
the state's prevailing wage requirements. Charts 6 and 7 present year-over-year
percentage changes in the average hourly earnings of workers in the overall
construction industry in Ohio and for special trades contractors. Also presented
are the year-over-year percentage changes in real (inflation adjusted) average
hourly earnings.

Clzart 6: Olzlo Construction AHE
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Chart 7: Ohio Special Trades AKE
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The charts show that average hourly wages have generally increased. As
the economy grew, average hourly earnings grew. When the economy slowed,
growth in average hourly earnings slowed and tumed negative for a short period.
In the 53 months before the exemption, growth in average hourly earnings
averaged 1.8 percent for construction and 1.7 percent for special trades
contractors. In the 53 months since the exemption, growth in average hourly
earnings averaged 3.2 percent for overall construction and for special trades
contractors. For comparison, Table 10 presents these growth rates along with
those of other industries.

Table 10: AHE (average percentage changes from one year earlier)

April 1993 - August 1997 August 1997 - December 2001

Ohio Construction 1.8% 3.2%
Ohio Special Trades 1.7% 3.2%
U.S. Construction 3.5% 2.5%

U.S. Special Trades 3.4% 2.5%
Ohio Manufacturing 3.1% 2.2%

Ohio Retail Trade 3.7% 4.0%

Adjusting for inflation shows that real average hourly earnings for
construction grew at an average rate of 0.7 percent in the 1997-2001 period
compared to a rate of -0.9 prcent in the 1993-1997 period. For special trades
contractors, real average hourly earnings averaged 0.8 percent growth in the 1997-
2001 period compared to-1.0 percent in the 1993-1997 period.
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Although growth in average hourly earnings, both before and after
adjusting for inflation, was greater after the prevailing wage exemption, because
school construction is a small segment of the overall construction industry, the
change in growth cannot be adequately explained by the exemption alone. The
growth may be explained by the growth in the overall economy. As the economy
grew, construction average hourly earnings grew; when the economy slowed
down, growth in average hourly earnings slowed.

Avera-e Weekly Hours

Average weekly hours (AWH) vary with the seasons. Charts 8 and 9
provide pictures of average weekly hours in the Ohio construction industry as a
whole and for special trade contractors. The seasonal pattern is adjusted for with a
12-month moving average (12 mma).

Chart 8: Olzio Construction AYVH
aa

a2

ao
' ,^ ^

^38

36
Jan-93 Jan-95 Jan-97 Jan-99 Jan-01

-AWH =^^^=12 mma

M Legislative Service Cann¢ission -43- Research Report



Claart 9: Ohio Special Trades AWH
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There is little difference in average weekly hours between the post-
exemption period (August 1997-December 2001) and the pre-exemption period
(April 1993-August 1997). In the pre-exemption period, average weekly hours in
construction averaged 39.70 hours. The post-exemption average decreased
slightly to 39.62 hours- For special trade contractors the pre-exemption average
was 39.31 hours and the post-exemption average was 39.62 hours- For
comparison, Table I 1 presents these averages along with those of other industries.

Table 11: AWH (averages)

April 1993 - August 1997 August 1997 - December 2001
Ohio Construction 39.70 39.62
Ohio Special Trades 39.31 39.62
U.S. Construction 38,84 39.08
U.S. Special Trades 38.18 38.48
Ohio Manufacturing 43.42 42.75
Ohio Retail Trade 28.53 28.17

Averajee Weekly Earninas

Average weekly earnings (AWE) are the product of average hourly
earnings and average weekly hours. Both of these components are subject to
seasonal fluctuation and general variability, so their product is also seasonal and
variable. In order to compare earnings in the pre-exemption and post-exemption
periods, the dollar amounts were inflated to December 2001 dollars using the
Consumer Price Index for Urban Consumers. Charts 10 and 11 provide pictures of
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both the current dollar and inflated average weekly eamings for the Ohio
construction industry as a whole and for special trade contractors.

Chart 10: Ohio Construction AWE
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Chart 11: Ohio Special Trades AWE
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Average weekly earnings in construction grew at an average year-over-year
rate of 2.3 percent in the 1993-1997 period and 2.9 percent in the 1997-2001
period. For special trades contractors, average weekly earnings grew at an average
year-over-year rate of 2.4 percent in the 1993-1997 period and 2.9 percent in the
1997-2001 period. For comparison, Table 12 presents these growth rates along
with those of other industries.
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Table 12: NominalAWE
(average percentage changes from one year earlier)

April 1993 - August 1997 August 1997 - December 2001
Ohio Construction 2.3% 2.9%
Ohio Special Trade, 2.4% 2.9%
U.S. Construction 3.1% 3.6%
U.S. Special Trades 33% 3.5%
Ohio Manufacturin! 2.8% 2.2%
Ohio Retail Trade 3.9% 3.2°/u

However, using the inflated values (which is the same as adjusting for
inflation), the average year-over-year rate of change in average weekly earnings in
construction was -0.5 percent in the 1993-1997 period and 0.5 percent in the
1997-2001 period. For special trade contractors, the average year-over-year rate
of change in inflation adjusted average weekly earnings was -0.3 in the 1993-1997
period and 0.4 percent in the 1997-2001 period. For comparison, Table 13
presents these growth rates along with those of other industries.

Table 13: Real AWE
(average percentage changes from one year earlier)

April 1993- August 1997 August 1997- December 2001
Ohio Construction -0.5% 0.5%
Ohio Special Trades -0.3% 0.4%
U.S. Construction 0.3% 1.1°/u
U.S. Special Trades 0.5% 1.0%
Ohio Manufacturing 0.0% -0.3%
Ohio Retail Trade 1.1 °/u 0.8%

Inflated average weekly construction eamings averaged $796.97 in the
1993-1997 period and $811.75 in the 1997-2001 period. The $14.78 weekly
difference is the equivalent of $768.56 annually. For special trade contractors,
inflated average weekly earnings averaged $804.63 in the 1993-1997 period and
$824.14 in the 1997-2001 period. The $19.51 weekly difference is equivalent to
$1,014.52 annually. For comparison, Table 14 presents these differences along
with those of other industries.
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Table 14: A WE (averages in December 2001 dollars)

April 1993 -
August 1997

August 1997 -
December 2001

Annualized
Difference

Ohio Construction $796.97 $811.75 $768.56
Ohio Special Trades $804.63 $824.14 $1,014.52
U.S. Construction $679.76 $710-14 $1,579.76
U.S. Special Trades $684.39 $713.62 $1,519.96
Ohio Manufacturing $732.16 $732.89 $37.96
Ohio Retail Trade $247-63 $263.43 $821.60

Although causality cannot be determined, the "average construction
worker" appears to have been better off, at least in terms of average weekly
earnings, in the post-exemption period.

Conclusion

This section discussed the potential irnpact that the exemption of Ohio
school construction from the state's prevailing wage law had on the wages of
construction employees working on the construction of public school buildings in
Ohio. Kessler and Katz (2001) reported that a full repeal of the prevailing wage
law would be expected to decrease the relative wages of construction workers and
decrease the union wage premium. An exemption (or "partial repeal") such as
Ohio's could have similar effects, but a partial repeal leaves open the possibility of
shifting to otlier projects still covered by the prevailing wage law. This shifting
would reduce the effect the partial repeal would have on wages. School
construction is a small, but impor-tant, segment of the construction industry.
Contractors and workers may be able to shift out of school construction to other
types of construction- This is especially true if demand for construction workers is
up as it was during most of the time after the exemption went into effect. This
shifting would also reduce any effect the partial repeal would have on wages.
Increased demand for construction labor may offset any negative effect the
exemption might have on wages.

A review of data from the Bureau of Labor Statistics indicates that the
exemption of school construction from Ohio's prevailing wage law did not have a
discernable negative effect on the overall construction industry. For most of the
time after the exemption, the economy and the construction industry were healthy
and growing.53 As the economy slowed, construction activity slowed.

53 Indications are that this is still the case for school constrz ction. The Ohio School Facilities
Commission (SFC) estimates that SFC expenditures for school construction will be up
substantially in FY 2002 over FY 2001. Based on this it would appear- to be highly inxprobable
for total school construction to fall in FY 2002. In addition, school bond levy approvals were
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Employment growth continued after the exemption went irno effect and slowed
only when the economy slowed. Average houxly eamings continued to grow until
the economy slowed. Average weekly earnings also continued to grow. Inflation-
adjusted average weekly earnings were higher on average after the exemption than
before the exemption. Although the industry as a whole continued to do well after
the exemption, some individuals may have done better than others and some may
have done worse.

very high in CY2000 and CY 2001. This indicates that local money for school construction over

the next few years will be substantial and probably will continue to rise along with the state
funding through at least CY2002 andprobably beyond
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Section Six

Conclusion

Senate Bill 102 exempted school construction from Ohio's prevailing wage
requirements and required an evaluation of the effects of the exemption on
construction costs, construction quality, and construction wages.

LSC found indications of $487.9 million in aggregate savings, an overall
savings of 10.7 percent. Estimated savings on new construction projects was
$24.6 million (1.2 percent). Estimated savings on additions was $408.0 million
(19.9 percent). Estimated savings on alterations was $55.2 million (10.7 percent).
Evidence was not available as to the portion of the estimated savings, if any, that
could be directly and conclusively attributed to the prevailing wage exemption.

LSC found indications that the exemption had little impact on the quality of
public school building construction. Using the satisfaction of users' needs as a
measure of quality, LSC surveyed school districts to determine the extent to which
they were satisfied with the quality of public school building construction. The
surveys indicate that the users of the buildings are generally satisfied with the
buildings and that, in the opinion of the users, the exemption does not appear to
have decreased the quality of school construction.

LSC found indications that the exemption had little impact on the wages of
construction employees working on the construction of public school buildings.
The search for an impact was complicated by a number of factors. School
construction accounts for a small percentage of construction activity. Most
workers do not specialize in one category of project, such as school construction,
but specialize in a craft or activity and move between types of projects that include
that activity. Demand for construction workers has been high for most of the time
since the exemption went into effect.

The effects reported are for the specific exemption of school construction in
the Ohio economic environment of the late 1990's. A different exemption in a
different economic environment may have different effects.
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Appendix 1

Case Study: Westlake City School District

In November 1996, the Westlake City School District, located in Cuyahoga
County, passed a bond issue for a $27 million facilities improvement program.
The project consisted of additions and renovations to seven buildings and all work
was scheduled to be completed by December 1998.

In October 1997, bids were received for the fourth and largest ($8.5
million) phase of the project. This phase included additions and renovations to
Lee Burneson Middle School, Parkside Middle School, and Westlake High
School. The project required that contractors submit two bids: one subject to
prevailing wage requirements and one exempt from prevailing wage requirements.
The construction manager for the project provided bid information to the Ohio
School Facilities Commission. The School Facilities Commission forwarded a
copyofthis information to the LSC.59

Analysis of the Overall Project

The tables below provide summaries of the bids for the overall project in
total and by trade area. The requirement that bids be submitted as prevailing wage
and non-prevailing wage allowed LSC to estimate the effect of the prevailing
wage exemption on project bid cost. Estimated savings are presented as both
dollar amounts and percentages.

Table 15: Overall Project

School
Prevailing Wage

Low Bid
Non-Prevailing Wage

Low Bid Savings

Percent

Savings

Parkside Middle $ 2,046,900 $ 1,872,946 $ 173,954 8.5%
Burneson Middle $ 2,126,100 $ 2,074,978 $ 51,122 2.4%
Westlake High $ 4,546,600 $ 4,267,500 $ 279,100 6.1%

TOTAL $ 8,719,600 $ 8,215,424 $ 504,176 5.8%

59 Although the constrvction nanager for the project provided information to the Ohio School
Facilities Commission, the project was not a School Facilities Commission project.
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Table 16: Getieral Trades

School
Prevailing Wage

Low Bid
Non-Prevailin.g Wage

Low Bid Savings
Percent

Savings

Parkside Middle $ 1,257,000 $ 1,105,000 $ 152,000 12.1%
Burneson Middle $ 1,324,000 $ 1,315,000 $ 9,000 0.7%
Westlake High $ 3,040,000 $ 2,865,000 $ 175,000 5.8%

TOTAL $ 5,621,000 $ 5,285,000 $ 336,000 6.0%

Table 17: HVAC

School
Prevailing Wage

Low Bid
Non-Prevailing Wage

Low Bid Savings
Percent
Savings

Parkside Middle $ 339,000 $ 339,000 $ 0 0.0°/u
Bumeson Middle $ 488,200 $ 474,200 $14,000 2.9%
Westlake High $ 688,600 $ 668,600 $ 20,000 2.9%

TOTAL $ 1,515,800 $ 1,481,800 $ 34,000 2.2%

Table 18: Plambitxg

School

Prevailing Wage
Low Bid

Non-Prevailing

Wage Low Bid Savings

Percent

Savings

Parkside Middle $ 105,900 $ 105,900 $ 0 0.0%
Burneson Middle $ 118,900 $ 110,500 $ 8,400 7.1%
Westlake High $ 275,000 $ 230,900 $ 44,100 16.0%

TOTAL $ 499,800 $ 447,300 $ 52,500 10.5%0

Table 19: Electrical

School
Prevailing Wage Non-Prevailing Wage Percent

Low Bid Low Bid Savings Savings

Parkside Middle $ 345,000 $ 323,046 $ 21,954 6.4%
Bumeson Middle $ 195,000 $ 175,278 $ 19,722 10.1%
Westlake High $ 543,000 $ 503,000 $ 40,000 7.4%

TOTAL $ 1,083,000 $ 1,001,324 $ 81,676 7.5%
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Estimated overall savings for the project were 5.8 percent. Savings vary by
school and by trade. The largest dollar savings are associated with the largest
project, Westlake High School. However, the largest percentage savings were
associated with the smallest project, Parkside Middle School.

Plumbing had the largest average percentage savings (10.5%), followed by
electrical (7.5%), general trades (6.0%), and HVAC (2.2%). These are average
percentage savings for these trade areas. Work in the same trade area at different
schools had different savings rates. The savings rates for plumbing ranged from
16 percent at Westlake High School to 0 percent at Parkside Middle School. The
low bid on plurnbing for Parkside Middle School came from a union contractor.

Savings may vary by project and by trade. For some combinations of
project and trade, savings may be high, while for others they may be low or zero.
Even without the requirement of the payment of prevailing wages, union
contractors may submit the low bid. The exemption of school construction from
the state's prevailing wage requirements does not guarantee that union contractors
will no longer win contracts. Union contractors can compete and win without the
prevailing wage requirement.

Analysis ofSiddine Competition

From the information obtained concerning the bids submitted in 12 bidding
competitions (3 schools multiplied by 4 trade areas), it was possible to simulate
bidding with and without the requirement of the payment of prevailing wages.
Twenty-one contractors submitted a total of fifty-eight bids. Twelve of the
contractors were non-union, seven were union contractors, and two classified
themselves as union or non-union. If the bidding were subject to prevailing wage
requirements, analysis indicated that union contractors would have won two of the
bidding competitions (17%) and a self-described union/non-union contractor
would have won three of the bidding competitions (25%). The seven remaining
competitions (58%) would have been won by non-union contractors. In bidding
not subject to prevailing wage requirements, union contractors won two of the
bidding competitions (17%) and a union/non-union contractor won one of the
bidding competitions (8%). The remaining nine competitions (75%) were won by
non-union contractors. The removal of the prevailing wage requirement caused
the winning contractor to change in five of the bidding competitions.

Conclusions

In a letter accompanying the information provided to the School Facilities
Commission, the construction manager for the project concluded that
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M, res•ulls show saving due to 7hettse, of non-prevailing
wagp rates for this project If this type of savtngs can be
realized in a, heavily unionized . area such as greater
Clev'eland znore signifcant savings naay be realized in
sonze bf the tnpre rural and non.uri{pn settizags:.:

The letter also included the following comment.

5urpriszngly;there was• a lack of union coniractor bids,
particzdarly given the strength of the uhions, in the area.
This invokes thoughts that union contractoYSrzzay begin to
shy away from`school projects withoui the prevailing wage
zn place While this could linait competitiveness, it could
also increase competitiveness. The nxgrket for schQbls may
consist of dn entirely nei+, group of contraclors, potentially
resuiting zzi more, lower cost, biddzrs With a nzarket shift,
howe`ver, quality and availabzlity. of skilled trades•nen
be"cbrne a concern

This case study indicates that, in this instance, the presence or absence of
the prevailing wage requirement did affect the outcome of bidding competitions
and that the removal of the requirement may lead to savings. However, the
absence of the prevailing wage requirement did not guarantee a non-union winner
to bidding competitions. Union contractors were able to compete and win even in
the absence of prevailing wage requirements, and non-union contractors were able
to compete and win even when prevailing wages were required.
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Appendix 2

Regression Analysis of Dodge Construction Data

LSC obtained data on school construction acti vity from F:W. Dodge.60 The
data purchased covered the years 1992 through 2001. The information obtained
covered all types of school construction activity (new construction, addition, or
alteration) for all types of projects (primary schools, junior high schools, senior
high schools, vocational schools, community colleges, or colleges and universities
other than community colleges) undertaken by all types of owners (federal, state,
county, or private).

The variables in the data set include: Starting Date, General Contract Value,
Square Feet, Stories, Project Type, Structure Type, Owner, and County. "Starting
Date" is the month and year in which a project started, generally the bid
acceptance date. "General Contract Value" is the initial bid cost of the project in
thousands of dollars. "Square Feet" is the size of the project in thousands of
square feet. "Stories" is the number of stories in the project. "Project Type"
classifies the project as new construction, addition, or alteration. "Structure Type"
classifies the project as primary school, junior high school, senior high school,
vocational school, community college, or college and university. The variable
"Owner" classifies the project as county, state, federal, or private depending on
who is paying for the project. For the "Owner" variable, county corresponds to
local school districts. The variable "County" is the county in which the project is
located.

From the data obtained, LSC selected projects of structure type primary
school, junior high school, senior high school, and vocational schools with county
or state ownership. This data set was separated into three subsets based on project
type: new, addition, and alteration. The alteration subset did not have values for
the "Square Foot" variable.

General Contract Value was inflated to December 2001 dollars using an
average of the Engineering News Record (ENR) Constmction Cost and Building
Cost Indices 6t County was used to create a dummy variable "Rural" equal to 1

60 F. W Dodge, a part of the McGraw-Hill Construcfion Information Grozip, is the largest
provider of project news, plans, specifications, and analysis services for construction
professionals in the United States and Canada.

61 ENR is a magazine providing business and technical news about the construction indzstry.

The Building Cost Index is based on: 66.38 hours of skilled labor at the 20-city average of
bricklayers, carpenters and structural ironworkers rates, plus 25 cwt ofstandard strzrctural steel
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for rural counties and 0 for urban counties.6'' Dummy variables were also created
for junior high school, senior high school, and vocational school.

School construction. was exempted from the state's prevailing wage
requirements on August 19, 1997. To account for this in the analysis, a dummy
variable "PW" was created equal to I for "Starting Date" months before
September 1997 and equal to 0 for September 1997 and later. A project may have
been bid before but started after August 19. A value of I indicates that a project
was undertaken during the time period in which school constrtiction was subject to
Ohio's prevailing wage law.

Inflation-adjusted cost per square foot ($SQFT) was calculated by dividing

the inflation-adjusted values of General Contract Value by the corresponding

value of the Square Feet variable. Regression analysis was used to estimate

equations describing $SQFT for the new and addition groups. $SQFT was used as

the dependent variable. Explanatory variables were PW, Rural, JHS, SHS, VOC,

interactions between PW and Rural, and a variable to represent the passage of

time 63

The rural dummy variable was included to allow for the possibility that
costs may be different in these areas. The school type (JHS, SHS, VOC) dummy
variables were included to allow for the possibility that costs may differ depending
on the type of school. The passage of time was included in the regression
equations to account for changes in what is included in schools. Time was
represented by the variable Trend equal to one in January 1992 and increasing by
one with each month. The PW dummy variable was included to allow for the

shapes at the nzill price prior fo 1996 and the fabricated 20cityprice from 1996, plus 1.128 tons

ofportland cement at the 20city price, plus 1,088 board it of 2 x 4 lumber at the 20-city price.

The Construction Cost Index is based on: 200 hours of common labor at the 20-city average of
common labor rates, plus 25 cwt of standard stnectural steel shapes at the mill price prior to
1996 and the fabricated 20-city price fronz 1996, plus 1.128 tons ofportland cement at the 20-city

price, plus 1,088 board-ft of2 x 4 lumber at the 20city price.

The 20 US. cities that ENR maintains cost data on are: Atlanta, Baltimore, Birmingham,
Boston, Chicago, Cincinnati, Cleveland, Dallas, Denver, Detroit, Kansas City, Los Angeles,
IvPinneapolis, New Orlearrs, New York, Philadelphia, Pittsburgh, St. Louis, San Francisco, and
Seattle.

62 The rural counties include all counties that are not in a naetropolitan statistical area (MS'A)
plus the folloiving counties that are in a MSA but are rmre rural in nature: Ashtabula, Auglazze,
Brown, Carroll, Colwnbiana, Fzdton, Jefferson, Lawrence, and Washington.

" The variables PiT ; Rural, .7HS, SHS, and VOC are "dunamy" or bina7y variables, i. e., variables

defined to have a value of either 0 or 1.
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impact of a prevailing wage requirement on cost. The interaction with the location
variable (PW-rural) was included because of the possibility of the "wage
importing" effect of a prevailing wage requirement.

The dummy variables included in the regression equations permit the
regression results to be used to create two equations: one equation with PW = 0
and another equation with PW = 1. The equation based on PW = 0 represents the
absence of a prevailing wage requirement. The equation based on PW = 1
represents the presence of a prevailing wage requirement. These two equations
can be used with the explanatory variables to calculate estimates of the dependent
variable ($SQFT) in both the presence and absence of a prevailing wage
requirement. The estimated values of SSQFT were multiplied by the
corresponding values of the "Square Feet" variable to obtain estimates of General
Contract Value in both the presence and absence of a prevailing wage
requirement. Any difference between these estimates may be interpreted as
estimates of the effects of a prevailing wage requirement.

New Construction: The data set for the analysis of new construction
projects contained 450 observations. Preliminary analysis of the data found a
large number of small projects- Many of these small projects were modular or
portable classrooms that are not typically thought of as new construction. The
data was divided into two groups based on a break in the distribution of projects
when ordered by area. The "small" group contained projects for which the
variable Square Feet had a value equivalent to less than 13,500 square feet- The
"large" group contained the remaining projects. The results of the two regressions
are presented and discussed below.

Table 20: New Construction - large projects

Regression Statistics Variable Coefficients Standard Error t Stat P-valale

Observations 256 Intercept 86.64 8.86 9-78 0.00
R Square 0.06 Trend 0.14 0.08 1.72 0.09
Adjusted R Square 0.03 Rural 0.98 3.41 0.29 0.77

Standard Error 20-79 JHS 6.78 3.32 2.04 0.04

F 2.27 SHS 1.52 3.21 0.47 0.64

Significance F 0.03 VOC 15.17 8.82 1.72 0.09

PW 3.99 6.25 0.64 0.52
PW--Rural Interaction -5.54 5.65 -0.98 0.33

The estimated equation for new construction - large projects explains a
small percent of the variation and variance in the dependent variable, $SQFT. The
positive coefficient for the trend variable indicates that $SQFT has increased over
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time in excess of inflation. The positive coefficient for the rural dummy variable

indicates that $SQFT is greater in rural counties. The coefficient for the prevailing

wage dummy variable indicates that the prevailing wage requirement acts to

increase $SQFT. However, the prevailing wage - rural interaction variable

indicates that a prevailing wage requirement acts to decrease SSQFT in rural

counties.

Table 21: New Construction - smallprojects

Regression Stat istics Variable Coefficients Standard Error t Stat P-value

Observations 194 Intercept 106.50 12.71 8.38 0.00

R Square 0.05 Trend -0.14 0.12 -1.20 0.23

Adjusted R Sqtiare 0.01 Rural -14.49 ]0.33 -1.40 0.16

Standard Error 29.38 JHS 0.96 7.65 0.13 0.90

F 1.33 SHS -2.00 6.26 -0.32 0.75

Significance F 0.24 VOC 9.18 7.95 1.15 0.25
PW -11.45 9.42 -1.22 0.23
PW--Rural I nteract io n 5.50 11.49 0.48 0.63

The estimated equation for new construction - small projects explains a
small percentage of the variation and variance in the dependent variable, $SQFT.
The coefficient on the trend variable indicates a decrease in $SQFT over time.
This may be due to the presence of a large number of modular trailers in this data
subset. The trailers are pre-fabricated buildings where the majority of the labor is
off-site and probably non-union and out of state both before and after the
exemption.

Additions: The results of the regression run using the additions data subset
are presented and discussed below.

Table 22: Additions

Regression Sta tis tics Variable Coefficients Standard Error t Stat P-value

Observations 676 Intercept 28.88 65.82 0.44 0.66

R Square 0.02 Trend 1.54 0.64 2.39 0.02

Adjusted R Square 0.01 Rural 10.42 33.00 0.32 0.75

Standard Error 288.07 JHS 80.37 34.46 2.33 0.02

F 2.27 SHS 10.06 24.74 0.41 0.68

Significance F 0.03 VOC -43.18 53.08 -0.81 0.42

PW 46.47 4830 0.96 0.34
PW--Rural Interaction 8.73 45.74 0.19 0.85

-57- Resenreh ReportLegislative Service Cotnniission



The estimated equation for additions explains a small percentage of the
variation and variance in the dependent variable, $SQFT. The positive coefficient
for the trend variable indicates that for additions $SQFT has increased over time in
excess of inflation. The coefficient on the rural dummy variable indicates that
costs may be higher in rural counties than in urban counties. The coefficient for
the prevailing wage dummy variable indicates that the prevailing wage
requirement acts to increase $SQFT. Furfl7ermore, the prevailing wage - rural
interaction variable indicates that a prevailing wage requirement acts to increase
$SQFT in rural counties.

Alterations: The alteration data subset did not have information on project
size. In an attempt to work around this limitation in the data, the alteration data
subset was analyzed using the estimated percentage savings by project for the new
and additions data subsets. The two subsets were combined, and a regression was
run with estimated percentage savings as the dependent variable. The independent
variables were the inflation-adjusted values of General Contract Value, the trend
variable, the location variable (Rural), and the project type variables (JHS, SHS,
VOC). The results of the regression are presented and discussed below.

Table 23: Alterations

Regression Statistics Variable Coefficients Standard Er ror t Stat P-value

Observations 1,126 Intercept -0.251916 0.012707 -19.82 0.00

R Square 0.14 ENR Value 0.000004 0.000001 4.58 0.00
Adjusted R Square 0.13 Trend 0.001496 0.000157 9.52 0.00
Standard Frror 0.18 Rural 0.005441 0.010698 0.51 0.61
F 29.28 JHS 0.026332 0.015585 1.69 0.09

Significance F 0.00 SHS -0.067186 0.012403 -5.42 0.00

VOC -0.089969 0.024703 -3.64 0.00

In the regression for alterations, the dependent variable was the estimated
percentage savings due to the absence of a prevailing wage requirement. A
negative value indicated savings and a positive value indicated that the exemption
increased costs. Thus, a negative coefficient on an explanatory variable indicates
that the variable was associated with increased savings and a positive coefficient
indicates that the variable was associated with decreased savings. The equation
explains a small percentage of the variation and variance in estimated percentage
savings. The coefficient on the inflation-adjusted values of General Contract
Value (ENR Value) indicates that as project size increases, estimated percentage
savings decreases. The coefficient on the trend variable indicates a decline over
time in percentage savings. The coefficient on the rural dummy variable indicates
a smaller savings percentage in rural counties than in urban counties. The
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coefficients on the project type variables indicate that compared to primary
schools, savings percentages are lower for junior high schools and higher for
senior high schools and vocational schools.

Variable Selection: LSC chose to include the same explanatory variables
in each of the three equations that estimated $SQFT. Because of this choice, each
equation has one or more variables that are not "statistically significant" in that
equation. Table 24 presents the P-values (or probability values) for the
explanatory variables for each equation. The column "Minimurn" contains for
each variable the minimum P-values from the three equations. Although the
estimated coefficients generally do not satisfy the frequently used (and arbitrary)
standard of 5 percent, the equations need not be discarded.

Table 24: P-values for Regressions

Explanatory Variable New-large New-small Addition Minimum
Intercept 0.0000 0.0000 0.6609 0.0000
Trend 0.0870 0.2304 0.0171 0.0171
Rural 0.7730 0.1625 0.7523 0.1625
JHS 0.0423 0.8998 0.0200 0.0200
SHS 0.6370 0.7499 0.6843 0.6370
VOC 0-0866 0.2502 0.4162 0.0866
PW 0.5243 0.2256 0.3363 0.2256
PW--Rural Interaction 0.3273 0.6331 0.8487 03273

One interpretation of P-values is the probability that the coefficient is zero.
Using this interpretation, one minus the P-value is the probability that the
coefficient is not equal to zero.

Table 25: I-P-values for Regressions

Explanatory Variable New-large New-small Addition Maximum

Intercept 1.0000 1.0000 0.3391 1.0000
Trend 0.9130 0.7696 0.9829 0.9829
Rural 0.2270 0.8375 0.2477 0.8375
.1HS 0.9577 0.1002 0.9800 0.9800
SHS 0.3630 0.2501 0.3157 0.3630
voc 0.9134 0.7498 0.5838 0.9134
PW 0.4757 0.7744 0-6637 0.7744
PW--Rural Interaction 0.6727 0.3669 0.1513 0.6727
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The question of variable significance may be a non-issue. The data
analyzed may be thought of as a population, not a sample. Significance tests deal
with sampling error. If an analyst is working with the population of data, there is
no sample and no sampling error. Therefore, significance tests are not necessary.
This may be acceptable if inference is not the goal of the analysis. The results
apply to the data set analyzed and that data set only. If the results are to be applied
outside of the data set used to calculate the regression equation, then the data set
must be treated as a sample and statistical significance is a relevant concern.
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Appendix 3

Background Statistics on School Construction
(based on data from F. W. Dodge)

Table 26: General Contract Value
by Project Type (dollars in millions)

New Construction Additions Alterations Total

General General General General

Contract Contract Contract Contract
Year Projects Value Projects Value Projects Value Projects Value

1992 24 $64.6 58 $95.1 125 $68.4 207 $228.1
1993 34 $153.4 60 $80.4 154 $41.5 248 $275.2

1994 50 $110.6 73 $120.9 153 $62.3 276 $293.8
1995 42 $225.6 52 $113.4 150 $41.5 244 $380.6
1996 61 $242.7 63 $146.0 119 $62.8 243 $451.5
1997 49 $172.7 62 $181.8 102 $41.7 213 $396.2

1998 29 $208.5 68 $160.1 218 $78.2 315 $446.9
1999 39 $363.8 92 $234.5 150 $121.5 281 $719.8
2000 48 $474.2 67 $241.3 115 $109.0 230 $824.5
2001 74 $832.4 82 $377.7 108 $131.8 264 $1,341.9

Total 450 $2,848.4 677 $1,751.2 1,394 $758.8 11 2,521 $5,358.5

Table 27.• General Contract Value
by Project Type (shares of totals)

New Construction Additions Alterations

Year Projects

General
Contract

Value

General
Contract

Projects Value
Gen

Projects Contrac
eral
t Value

1992 11.6% 28.3% 28.0% 41.7% 60.4% 30.0%
1993 13.7% 55.7% 24.2% 29.2% 62.1% 15.1%
1994 18.1% 37.6% 26.4% 41.2% 55.4% 21.2%
1995 17.2% 59.3% 21.3% 29.8% 61.5% 10.9%
1996 25.1% 53.8% 25.9% 32.3% 49.0% 13.9%
1997 23.0% 43.6% 29.1% 45.9% 47.9% 10_5%
1998 9.2% 46.7% 21.6% 35.8% 69.2% 17.5%
1999 13.9% 50.5% 32.7% 32.6% 53.4% 16.9%
2000 20.9% 57.5% 29.1% 29.3% 50.0% 13.2°/o
2001 28.0% 62.0% 31.1% 28.1% 40.9% 9.8%
Total 17.9% 53.2% 26.9% 32.7% 55.3% 14.2%
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Table 28: General Contract Value
by Location (dollars in millions)

Urban Rural Total

General
Contract

General
Contract

General
Contract

Year Projects Value Projects Value Projects Value

1992 141 $130.9 66 $97.2 207 $228.1
1993 189 $243.7 59 $31.6 248 $275.2
1994 200 $208.2 76 $85.5 276 $293.8

1995 177 $340.9 67 $39.7 244 $380.6
1996 181 $297.5 62 $154.0 243 $451.5
1997 168 $312.6 45 $83.6 213 $396.2
1998 198 $332.0 117 $114.9 315 $446.9
1999 192 $462.5 89 $257.3 281 $719.8
2000 172 $551.4 58 $273.2 230 $824.5
2001 186 $851.1 78 $490.8 264 $1,341.9
Total 1,804 $3,730.8 1 717 $1,627.7 2,521 $5,358.5

Table 29: General Contract Value

by Location (shares of totals)

Urban

General
Contract

Rural

General
Contract

Year Projects Value Projects Value

1992 68.1% 57.4% 31.9% 42.6%
1993 76.2% 88.5°/n 23.8% 11.5%
1994 72.5% 70.9% 27.5% 29.1%
1995 72_5% 89.6% 27.5% 10.4%
1996 74.5% 65.9% 25.5% 34.1%
1997 78.9% 78.9% 21.1% 21.1%
1998 62.9% 74.3% 37.1°/u 25.7%
1999 68.3°/u 64.3% 31.7% 35.7%
2000 74.8% 66.9% 25.2% 33.1%
2001 70.5% 63.4% 29.5% 36.6%
Total 71.6% 69.6% 28.4% 30.4%
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Table 30: General Contract Value
Urban Projects by Type (dollars in millions)

New Construction Additions Alterations

General
Contract

General
Contract

General
Contract

Year Projects Value Projects Value Projects Value

1992 13 $25.8 34 $43.3 94 $61.8
1993 24 $135.9 45 $70.2 120 $37.5
1994 32 $65.4 52 $93.4 116 $49.4

1995 31 $208.5 39 $100.2 107 $32.2
1996 38 $148.3 44 $108.4 99 $40.7
1997 38 $137.5 41 $136.3 89 $38.9
1998 19 $152.4 48 $131.4 131 $48.2
1999 24 $209.2 63 $172.1 105 $81.2

2000 30 $286.5 48 $190.8 94 $74.1
2001 45 $525.9 51 $241.2 90 $84.1

Total 1 294 $1,895.4 465 $1,287.3 1,045 $548.1

Table 31: General Contract Value
Urban Projects by Type (shares of totals)

Total

General
Contract

Projects Value

141 $130.9
189 $243.7
200 $208.2
177 $340.9
181 $297.5
168 $312.6
198 $332.0
192 $462.5
172 $551.4
186 $851.1

1,804 $3,730.8

New Construction Additions Alterations

Year Projects

General
Contract

Value Projects

General
Contract

Value Projects

General
Contract

Value

1992 9.2% 19.7% 24.1% 33.1% 66.7"/u 47.2%
1993 12.7% 55.8% 23.8% 28.8% 63.5% 15.4%
1994 16.0% 31.4% 26.0% 44.9% 58.0% 23.7%
1995 17.5% 61.2% 22.0% 29.4% 60.5% 9.5%
1996 21.0% 49.9% 24.3% 36.4% 54.7% 13.7%
1997 22.6% 44.0% 24.4% 43.6% 53.0% 12.4%
1998 9.6°/u 45.9% 24.2% 39.6% 66.2% 14.5%
1999 12.5% 45.2% 32.8% 37.2% 54.7% 17.6%
2000 17.4% 52.0% 27.9% 34.6% 54.7% 13.4%
2001 24.2% 61.8% 27.4% 28.3% 48.4% 9.9%

Total 1 16.3°/u 50.8°/u 25.8% 34.5% 57.9% 14.7%
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Table 32: General Contract Value
Rural Projects by Type (dollars in millions)

New Construction Additions Alterations Total

General General General General

Year
Contract

Projects Value
Contract

Projects Value
Contract

Projects Value
Contract

Projects Value

1992 11 $38.8 24 $51.7 31 $6.7 66 $97.2
1993 10 $17.5 15 $10.2 34 $3.9 59 $31.6

1994 18 $45.2 21 $27.5 37 $12.9 76 $85.5
1995 11 $17.1 13 $13.2 43 $9.3 67 $39.7

1996 23 $94.4 19 $37.6 20 $22.0 62 $154.0
1997 11 $35.3 21 $45.5 13 $2.8 45 $83.6

1998 10 $56.1 20 $28.7 87 $30.1 117 $114.9
1999 15 $154.6 29 $62.4 45 $40.3 89 $257.3
2000 18 $187.6 19 $50.6 21 $34.9 58 $273.2
2001 29 $306.5 31 $136.6 18 $47.7 1 78 $490.8

Total 156 $953.0 1 212 $464.0 349 $210.7 717 $1,627.7

Table 33: General Contract Value
Rural Projects by Type (shares of totals)

New Construction Additions Alterations

Year

General
Contract

Projects Value

General
Contract

Projects Value

General
Contract

Projects Value

1992 16.7% 39.9% 36.4% 53.2% 47.0% 6.9%
1993 16.9% 55.4% 25.4% 32.2% 57.6% 12.4°,/0
1994 23.7% 52.8% 27.6% 32.1% 48.7% 15.1%
1995 16.4% 43.2% 19.4% 33.4% 64.2% 23.4%
1996 37.1% 61.3% 30.6% 24.4% 32.3% 14.3%
1997 24.4% 42.2% 46.7% 54.5°/u 28.9% 3.4%
1998 8.5% 48.8% 17.1% 25.0% 74.4% 26.2%
1999 16.9% 60.1% 32.6% 24.2% 50.6% 15.7%
2000 31.0% 68.7% 32.8% 18.5% 36.2% 12.8°/u
2001 37.2% 62.4% 39.7% 27.8% 23.1% 9.7%

Total -[ 21.8% 58.5% I 29.6% 28.5% 48.7% 12.9%
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Table 34: General Contract Value
New Construction by Location (dollars in millions)

Urban Rural Total

General
Contract

General
Contract

General
Contract

Year Projects Value Projects Value Projects Value

1992 13 $25.8 11 $38.8 24 $64.6
1993 24 $135.9 10 $17.5 34 $153.4
1994 32 $65.4 18 $45.2 50 $110.6
1995 31 $208.5 11 $17.1 42 $225.6
1996 38 $148.3 23 $94.4 61 $242.7

1997 38 $137.5 11 $35.3 49 $172.7
1998 19 $152.4 10 $56.1 29 $208.5
1999 24 $209.2 15 $154.6 39 $363.8
2000 30 $286.5 18 $187.6 48 $474.2
2001 45 $525.9 29 $306.5 74 $832.4

Total 294 $1,895.4 156 $953.0 450 $2,848.4

Table 35: General Contract Value
New Construction by Location (sbares of totals)

ear

Urban

General
Contract

Projects Value rojects

Rural

General
Contract

Value

1992 54.2% 39.9% 45.8% 60.1%
1993 70.6% 88.6% 29.4% 11.4%
1994 64.0% 59.2% 36.0% 40.8%
1995 73.8% 92.4% 26.2% 7.6%
1996 62.3% 61.1% 37.7% 38.9%
1997 77.6% 79.6% 22.4% 20.4%
1998 65.5% 73.1% 34.5% 26.9%
1999 61.5% 57.5% 38.5% 42.5%
2000 62.5% 60.4% 37.5% 39.6%
2001 60.8% 63.2% 39.2% 36.8%
Total 65.3% 66.5°/u J 34.7% 33.5%
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Table 36: General Contract Value
Additions by Location (dollars in millions)

Urban Rural Total

Year

General
Contract

Projects Value

General
Contract

Projects Value

General
Contract

Projects Value

1992 34 $43.3 24 $51.7 58 $95.1
1993 45 $70.2 15 $10.2 60 $80.4
1994 52 $93.4 21 $27.5 73 $120.9
1995 39 $100.2 13 $13.2 52 $113.4
1996 44 $108.4 19 $37.6 63 $146.0
1997 41 $136.3 21 $45.5 62 $181.8

1998 48 $131.4 20 $28.7 68 $160.1
1999 63 $172.1 29 $62.4 92 $234.5

2000 48 $190.8 19 $50.6 67 $241.3
2001 51 $241.2 31 $136.6 82 $377.7

Total 465 $1,287.3 212 $464.0 677 $1,751.2

Table 37: General Contract Value
Adrlitions by Location (shares of totals)

Urban Rural

General General
Contract Contract

Year Projects Value Projects Value

1992 58.6% 45.6% 41.4% 54.4%
1993 75.0% 87.4% 25.0% 12.6%
1994 71.2% 77.3% 28.8°/u 22.7%
1995 75.0% 88.3% 25.0% 11.7%
1996 69.8% 74.3% 30.2% 25.7%
1997 66.1% 75.0% 33.9% 25.0%
1998 70.6% 82.1% 29.4% 17.9%
1999 68.5% 73.4% 31.5% 26.6°io
2000 71.6°rn 79.0% 28.4% 21.0%
2001 62.2% 63.8% 37.8°/u 36.2%
Total 68.7% 73°/n 31.3% 26.5%
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Table 38: General Contract Value
Alterations by Location (dollars in millions)

Urban Rural Total

General
Contract

General
Contract

General
Contract

Year Projects Value Projects Value Projects Value

1992 94 $61.8 31 $6.7 125 $68.4

1993 120 $37.5 34 $3.9 154 $41.5

1994 116 $49.4 37 $12.9 153 $62.3

1995 107 $32.2 43 $9.3 150 $41.5
1996 99 $40.7 20 $22.0 119 $62.8
1997 89 $38.9 13 $2.8 102 $41.7
1998 131 $48.2 87 $30.1 218 $78.2
1999 105 $81.2 45 $40.3 150 $121.5

2000 94 $74.1 21 $34.9 115 $109.0
2001 90 $84.1 18 $47.7 108 $131.8

Total 1 1,045 $548.1 349 $210.7 1,394 $758.8

Table 39: General Contract Value
Alterations by Location (shares of totals)

Urban Rural

Year Projects

General
Contract

Value Projects

General
Contract

Value

1992 75.2% 90.3% 24.8% 9.7%
1993 77.9% 90.5% 22.1% 9.5%
1994 75.8% 79.3% 24.2% 20.7%
1995 71.3°/u 77.6% 28.7% 22.4%
1996 83.2% 64.9% 16.8% 35.1%
1997 87.3% 93.2% 12.7% 6.8%
1998 60.1%u 61.6°/u 39.9% 38.4%
1999 70.0% 66.8% 30.0% 33.2%
2000 81.7% 67.9% 18.3% 32.1%
2001 83.3% 63.8% 16.7% 36.2%

Total I 75.0% 72.2% 25.0% 27.8%
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Appendix 4

Wage Data from the Current Population Survey

An earlier section discussed trends in the Ohio construction industry using
information from the Bureau of Labor Statistics. Information was available for the
broad categories "Construction" and "Special Trades Contractors." This section
makes use of information collected through the Current Population Survey to
provide some detail about wages for specific trades.

The Current Population Survey (CPS) is a monthly survey of about 50,000
households conducted by the Bureau of the Census for the Bureau of Labor
Statistics. The survey is conducted through a scientifically selected sample
designed to represent the civilian noninstitutional population. The survey provides
estimates for the nation as a whole and serves as part of model-based estimates for
individual states and other geographic areas. Estimates obtained from the CPS
include employment, unemployment, earnings, hours of work, and other
indicators. They are available by a variety of demographic characteristics
including age, sex, race, marital status, and educational attairunent. They are also
available by occupation, industry, and class of worker.

LSC was able to obtain micro-level data from the CPS using the Federal
Electronic Research and Review Extraction Tool (FERRET). Through FERRET,
LSC was able to extract information from the survey responses of Ohio
construction workers. Data was obtained for the years 1994 through 2001.
Although the data obtained was from a scientifically selected sample designed to
represent the national civilian noninstitutional population, the data obtained is not
a representative sample of Ohio construction workers. Nevertheless, the data does
provide information about Ohio construction wages by trades before and after the
prevailing wage exemption.

The information obtained included the individual's hourly pay rate, union
membership status, and industry code. Hourly pay rate was inflated to December
2001. Tables 40, 41, and 42 present a breakdown of inflation adjusted pay rates
by union status and industry code before (pre exemption) and after (post
exemption) August 1997. Table 43 presents a similar breakdown of the union
wage premium.64

No claims of causality can be made, but the tables are generally in line with
the findings of the Kessler and Katz paper. The data indicate a decline in real
(inflation adjusted) construction wages. Construction wages were 5.7 percent

"The union wage prernium is the percent by,which the wages of union rozembers in a given
occupation exceed the wages of non-members.
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Appendix,4

Wage Data from the Current Population Survey

An earlier section discussed trends in the Ohio construction industry using
information from the Bureau of Labor Statistics. Information was available for the
broad categories "Construction" and "Special Trades Contractors." This section
makes use of information collected through the Current Population Survey to
provide some detail about wages for specific trades.

The Current Population Survey (CPS) is a monthly survey of about 50,000
households conducted by the Bureau of the Census for the Bureau of Labor
Statistics. The survey is conducted through a scientifically selected sample
designed to represent the civilian noninstitutional population. The survey provides
estimates for the nation as a whole and serves as part of model-based estimates for
individual states and other geographic areas. Estimates obtained from the CPS
include employment, unemployment, earnings, hours of work, and other
indicators. They are available by a variety of demographic characteristics
including age, sex, race, marital status, and educational attainment. They are also
available by occupation, industry, and class of worker.

LSC was able to obtain micro-level data from the CPS using the Federal
Electronic Research and Review Extraction Tool (FERRET). Through FERRET,
LSC was able to extract information from the survey responses of Ohio
construction workers. Data was obtained for the years 1994 through 2001.
Although the data obtained was from a scientifically selected sample designed to
represent the national civilian noninstitutional population, the data obtained is not
a representative sample of Ohio construction workers. Nevertheless, the data does
provide information about Ohio construction wages by trades before and after the
prevailing wage exemption.

The information obtained included the individual's hourly pay rate, union
membership status, and industry code. Hourly pay rate was inflated to December
2001. Tables 40, 41, and 42 present a breakdown of inflation adjusted pay rates
by union status and industry code before (pre exemption) and after (post
exemption) August 1997. Table 43 presents a similar breakdown of the union
wage premium.64

No claims of causality can be made, but the tables are generally in line with
the findings of the Kessler and Katz paper. The data indicate a decline in real
(inflation adjusted) construction wages. Construction wages were 5.7 percent

6' The union wage premium is the percent by, which the wages of union members in a given
occupation exceed the wages ofnon-members.
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lower in the post-exemption period. Union wages were 7.8 percent lower and
non-union wages were 1.2 percent lower. The average union wage premium fell
from 57.8 percent to 47.3 percent.

Table 44 provides information on the number of observations used in
constructing the other tables. As mentioned above, the data obtained through the
FERRET was from a scientifically selected sample designed to represent the
national noninstitutional population. The data obtained is not a representative
sample of Ohio construction workers. This accounts for the difference between
the growth in real wages reported in the BLS data and the decline in real wages
reported in the data obtained through the FERRET. Additionally, many of the
cells in Table 44 have small numbers indicating that the averages in the other
tables are based on a small number of observations. The data provide some
information, but are not without weaknesses, so any conclusions are tentative and
must be interpreted with caution.

The data extracted from the CPS is not a representative sample of Ohio
construction workers, but it does describe the experiences of some Ohio
construction workers before and after the exemption. The data indicate a general
decline in real (inflation adjusted) construction wages. This is different from the
evidence presented in the Ohio data from the Bureau of Labor Statistics. That data
is from surveys designed to yield results representative of Ohio. The CPS data
obtained by LSC is not representative of Ohio, but indicates the experiences of
some individuals in Ohio. In the CPS data, workers indicating a union affiliation
experienced a greater decline, although this was not necessarily true for specific
union workers. The union wage premium for Ohio construction workers in
general also declined; although, again it did not decline for workers in all trades.
As with the data from the Bureau of Labor Statistics, it is not possible to discern a
specific impact on school construction workers.
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Table 40: Hourly Pay Rate for All Construction Workers

Supervisors, carpenters and rel. workers
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, plumbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.
Brickmasons and stonemasons
Brickmason and stonemason apprentices
Tile setters, hard and soft
Carpet installers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance
Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices
Concrete and terrazzo finishers
Glaziers
Insulation workers
Paving, surfacing, and tamping equipment operators
Roofers
Sheetmetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Construction laborers

Overall Average

Pre Post Percent
Exemption Exemption Difference

$14.98
$19.90
$11.62
$23.36
$17.96
$16.60
$15.57
$14.01
$10.34
$14.06

$19.68
$21.62
$10.99
$26.04
$16.84
$16.10
$22.74

$6.83
$12.79
$15.00

31.4%
8.7%

-5.5°/u
11.4%
-6.2%
-3.0%
46.0%

-5 1.3%
23.7%

6.6%

$12.51
$18.35

$8.44
$5.78

$10.63
$10.58
$14.49
$19.72

$9.24
$18.51
$9.00

$17.16

$12.70
$14.12
$19.91

$9.66
$11.07
$17.64
$12.45
$13.20
$16.08
$24.01
$16.86
$18.88
$10.83
$15.35
$23.10
$17.41
$14.26
$13.35
$20.37
$20.79
$14.80
$15.10
$12.25

$15.59 $14.71

-11.5%
-3.9%
47.5%

128.4°/u
51.3%

126.9%
16.4%
-4.2%

17.1%
-17.1%
156.5%

1.4%

5.1%
44.3%

4.4%

-5.7%
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Table 41: Hourly Pay Rate for Union Workers

Supervisors, carpenters and rel. workers
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, plumbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.
Brickmasons and stonemasons
Brickmason and stonemason apprentices
Tile setters, hard and soft
Carpet installers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance
Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices
Concrete and terrazzo finishers
Glaziers
Insulation workers
Paving, surfacing, and tamping equipment operators
Roofers
Sheetlnetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Construction laborers

Overall Average

Pre Post Percent
Exemption Exemption Difference

$29.11 $27.63 -5.1%
$19.45 $22.39 15.2%
$20.27 $20.75 2.4%

$20.05
$10.03

$17.14 $13.95 -18.6%
$21.12 $22.55 6.8%
$9.18 $11.10 20.9%

$22.28
$25.46
$10.65
$23.33

$21.94

$18.31
$16.46
$20.61

$20.24

$21.88 -1.8%
$20.53 -19.4%
$10.83 1.6%
$19.24 -17.5%
$23.10
$20.98 -4.3%
$22.74
$17.68 -3.4%
$26.95 63.8%
$23.09 12.0%
$17.29
$16.47 -6.4%
$16.20

$18.67 -7.8%
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Table 42: Hourly Pay Rate for Non-Union Workers

Pre
Exemption

Post
Exemption

Percent
Difference

Supervisors, carpenters and rel. workers $14.46 $19.68 36.1%
Supervisors, electricians and power transmission installers $18.49
Supervisors, painters, paperhangers, and plasterers $11-62 $10.99 -5-5%
Supervisors, plumbers, pipefitters, and steamfitters $17.61 $21.26 20.7%
Supervisors, construction, n.e.c. $17.06 $15.61 -8.5%
Brickmasons and stonemasons $14.23 $14-32 0.6%
Brickmason and stonemason apprentices $15.57 $22.74 46.0%
Tile setters, hard and soft $13.11 $5.78 -55.9%
Carpet installers $10.34 $12-79 23-7%
Carpenters $12.77 $12.81 0.3%
Carpenter apprentices $9.28
Drywall installers $11.66 $10.62 -9.0%
Electricians $12.80 $14.10 10.2%
Electrician apprentices $7.95 $14.48 82.1%
Electrical power installers and repairers $5.78 $13.20 128.4%
Painters, construction and maintenance $10.66 $16.41 53.9%
Paperhangers $10.58 $24.01 126.9%
Plasterers $11.89 $14.35 20.7%
Plumbers, pipefitters, and steamfitters $13-24 $16.01 21.0%
Plumber, pipefitter, and steainfitter apprentices $7.83
Concrete and terrazzo finishers $12.90 $13.89 7.7%
Glaziers $9.00
Insulation workers $12.39 $10.26 -17.1%
Paving, surfacing, and tamping equipment operators $12.56
Roofers $10-29 $12.67 23.1%
Sheetmetal duct installers $12.95 $18.18 40.4%
Structural metal workers $15.70 $16.19
Drillers, earth $13.55
Construction trades, n.e.c. $12.08 $13.18 9.1%
Construction laborers $10.38

Overall Average $12.82 $12.67 -1.2%
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Table 43: Union Wage Premium

Supervisors, carpenters and rel. v.orkers
Supervisors, electricians and power transmission installers
Supervisors, painters, paperhangers, and plasterers
Supervisors, plumbers, pipefitters, and steamfitters
Supervisors, construction, n.e.c.
Brickmasons and stonemasons
Brickmason and stonemason apprentices

Tile setters, hard and soft
Carpet installers
Carpenters
Carpenter apprentices
Drywall installers
Electricians
Electrician apprentices
Electrical power installers and repairers
Painters, construction and maintenance
Paperhangers
Plasterers
Plumbers, pipefitters, and steamfitters
Plumber, pipefitter, and steamfitter apprentices
Concrete and terrazzo finishers
Glaziers
Insulation workers
Paving, surfacing, and tamping equipment operators

Roofers
Sheetmetal duct installers
Structural metal workers
Drillers, earth
Construction trades, n.e.c.
Construction laborers

Overall Average

Pre Post Percent
Exemption Exemption Difference Difference

: _.._
65.3% 29.9% -35.3% -54.1%
14.0% 43.5% 29.5% 210.7%
42.4% 44.9% 2.5% 5.9%

50.8%

7.3% 54.7°/u 37.4% 216.0%

41.9% 56.6% 14.7% 35.1%

47.0% 31.4% -15.6% -33.2%
65.0% 59.9% -5.1% -7.8%
15_40/o -23.4% -38.8% -252.0%

-ll.l% -7.4% 1992%-3.7%

° _ .. . 1111
87.4/0 52.5% -34.9% -40.0%
92.3% 28.2% -64.1% -69.5%. . .. _._......_..,..
36.0%
80.9%

77.1%

38.5% -42.3% -52.4%

104.4% 27.4% 35.5%
81.0%

78.0% 39.5%
27.1% 48.3%
31.3% 42.7%

45.6%
27.6%
24.9%
56.0%

57.8% 47.3%
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Table 44: Number of Observations

Pre-exemption Post-exemption

Union Nonunion Combined Union Nonunion Combined

Supervisors, carpenters and rel. workers 1 2 3 1 1
Supervisors, electricians and power

transmission installers 3 1 2 3
Supervisors, painters, paperhangers, and

plasterers 2 2 I I

Supervisors, plumbers, pipefitters, and
steamfitters 1 1 2 3 1 4

Supervisors, construction, n.e.c. 23 38 61 8 36 44
Brickmasons and stonemasons 9 14 23 5 13 18
Brickmason and stonemason apprentices 2 2 1 1
Tile setters, hard and soft 2 3 5 2 3
Carpet installers 6 6 I 1
Carpenters 30 94 124 43 99 142
Carpenter apprentices 2 2 4
Drywall installers 2 11 13 3 19 22
Electricians 34 17 51 31 43 74
Electrician apprentices 2 3 5 3 2 5
Electrical power installers and repairers 1 1 2 2
Painters, construction and maintenance 2 24 26 7 32 39
Paperhangers I I I I
Plasterers 1 3 4 1 2 3
Plumbers, pipefitters, and steamfitters 26 23 49 28 16 44
Plumber, pipefitter, and steamfitter

apprentices 2 2 4 3 3
Concrete and terrazzo finishers 7 6 13 3 8 11
Glaziers I I 1 1
Insulation workers 4 4 8 6 3 9
Paving, surfacing, and tarnping

equipment operators 1 5 6
Roofers 12 28 40 5 32 37
Sheetmetal duct installers 1 2 3 1 3 4
Structural metal workers 12 2 14 8 4 12
Drillers, earth 1 2 3
Construction trades, n.e.c. 7 14 21 21 15 36
Construction laborers 85 180 265

Total 181 304 485 271 528 799
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Appendix 5

An Example of an Omitted Variable
Regression Analysis Including SFC Funding

LSC used information available in the Annual Reports of the Ohio School
Facilities Commission to create a dummy variable equal to 1 if a project received
SFC funding and equal to 0 if it did not. Including this variable allows for the
possible effect that receiving such funding may have on project cost. The Annual
Report contained information on amounts distributed to school districts each year.
The information included the county in which the district was located. The data
LSC obtained from F.W. Dodge did not include district names, but did include
county. The attempt to match-up the two sources of information was made
difficult because the amounts distributed by SFC to a district may be used on more
than one project that may have more than one starting date. Because of the
possibility of over-identifying (designating a project as receiving SFC funding
when it did not) or under-identifying (designating a lroject as not receiving SFC
funding when it did) SFC projects, the results of the regression run with this
variable were not used in the body of this report. They are presented here as an
example of the effects of an omitted variable.

The regression including the SFC dummy variable was run on the new-
large data subset only. Table 45, below, presents the coefficient estimates from
that regression along with the estimates from the regression on the same data set
vdthout the SFC variable. The positive coefficient on the SFC variable indicates
that School Facilities Commission funding is associated with higher project costs.

Table 45: Effect of Iizcluding SFC Variable

w ithout SFC w ith SFC Change

Intercept 86.64 86.43 -0.21
Trend 0.14 0.14 -0.01
Rural 0.98 -0.41 -1.40
JHS 6.78 6.70 -0.09
SHS 1.52 1.22 -0.29
VOC 15.17 15.48 0.31
SFC 3.56
PW 3.99 4.50 0.51
PW - Rural Interaction -5.54 -4.13 1.41

Including the SFC variable had small negative effects on the estimated
coefficient for trend variable and the JHS variable and larger negative effects on
the estimated coefficient for the Rural and SHS variables. Including the SFC
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Home

variable increased the estimated coefficients on the PW variable and the
interaction of the PW and Rural variables. These increases will act to increase the
estimated savings due to the prevailing wage exemption. Table 46, below,
presents the effect of the change in estimated coefficients on estimated savings.

Table 46: Effect of Estimated Savings

Year without SFC with SFC I Change
1997 $1,451.5 $1,992.5 $540.9
1998 $4,282.3 $6,462.8 $2,180.5
1999 $3,131.4 $7,972.4 $4,841.0
2000 $4,622.3 $10,654.0 $6,031.7
2001 $12,204.0 $20,717.8 $8,513.8
Total $25,691.5 $47,799.4 $22,107.9

If the SFC variable is omitted, 85 out of the 164 new-large projects
undertaken after the prevailing wage exemption are estimated to have savings. If
the SFC variable is included, all 164 projects are estimated to have savings. This
analysis suggests that omitting the SFC variable from the regression used in the
main body ofthe report results in a savings estimate that is downwardly biased.

Legislative Service Commission -76- Resea-ch Repor-t



PART 2

APPELLANTS MOTION TO STAY EXECUTION OF
JUDGMENT PENDING APPEAL

AND REQUEST FOR INJUNCTION

On Appeal from the Summit County Court of Appeals,

Ninth Appellate District Case No. CA-24898
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IN THE COURT OF COMMON PLEAS
SUMNIIT COUNTY, OHIO

2301 APR 24 Pr,, 12: i, S

SUmmiT CC)UiIY
CLERK OF COURT8

STATE EX. REL., NORTHERN OHIO ) CASE NO. 2009 04 2636
CHAPTER OF ASSOCIATED BUILDERS &
CONTRACTORS, INC., et al.

Plaintiffs,
JUDGE: LYNNE S. CALLAHAN

MAGISTRATE: 7OHN SHOEMAKER
V.

THE BARBERTON CITY SCHOOLS
BOARD OF EDUCATION,

Defendant

-and-

AMENDED VERIFIED COMPLAINT
FOR INJUNCTIVE, DECLARATORY
AND OTHER RELIEF

The Ohio School Facilities Coninmission
C/O Executive Director
Michael C. Shoemaker
10 West Broad Street, Suite 1400
Columbus, Ohio 43215

-and-

Mr. Excavator
C/O Timothy A. Fletcher
8616 Euclid-Chardon Road
Kirkland, Ohio 44094,

Defendants.

INTRODUCTION

NOW" COMES Plaintiff The Northem Ohio Chapter of Associated Builders &

Contractors, Inc., Plaintiff Fechko Excavating, Inc., a constraction contractor who submitted a

bid for the New Barberton Middle School Project, and Plaintiff Taxpayers Dan Villers and Jason

EXHIBIT



Antill, by and through the undersigned counsel, and for their Amended Verified Complaint

against Defendants Barberton City Schools Board of Education (the "Board"), the Ohio School

Facilities Conunission (the "OSFC") and Mr. Excavator attest and allege as follows:

1. This action is, among other things, a taxpayer action seeking preliminary and permanent

injunctive relief to restrain and enjoin the Board and the OSFC from expending public

funds and/or executing any agreement or contract, and/or performing any work upon any

such agreement or contract already executed for the construction of the New Barberton

Middle School Project, Project Number 08-834-J, located in Barberton, Ohio (the

"Pr6j ect").

2. This Complaint also seeks a declaratory judgment pursuant to Section 2721.03 of the

Ohio Revised Code, requesting the Court to declare null, void, and otherwise

unconstitutional, the actions of the Board and/or the OSFC which, among other things,

incorporated a prevailing wage requirement in its bid specifications and construction

documents for the Project contrary to R.C. 4115.04(B)(3) and R.C. 3313.46(A)(6), and/or

doing so on any other construction contracts for constmction at the New Barberton

Middle School or any other facility Plaintiffs claim to be exempt under RC.

4115.04(B)(3).

3. Prior to instituting this civil action, Plaintiffs made a written application to the Law

Director for the City of Barberton, as well as to the Board's outside legal counsel

requesting that they take corrective actions with regards to the unlawfnl actions

undertaken by the Board pursuant to R.C. 3313.35. Attached hereto and marked as

Exhibit "A" is the written request submitted by the taxpayers.
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4. To date, the Law Director for Barberton, Barberton's outside legal counsel, and the Board

itself has failed to take any corrective actions requested in the taxpayers' written

application.

THE PARTIES

5. Plaintiffs, Dan Villers ("Villers") and Jason Antill ("Antill"), are taxpayers of the City of

Barberton and Sumrnit County, Ohio. Villers owns a home and resides at 1167 Shannon

Avenue, Barberton, Ohio 44203, and Antill owns a home and resides at 1288 Valley

Avenue, Barberton, Ohio 44203.

6. Plaintiff, Fecbko Excavating, Inc. ("Fechko") is an Ohio corporation and a construction

company doing business in the State of Ohio that received bid specifications for the

Project and submitted a bid for the Project. The contractor's place of business is located

at 865 West Liberty Street, Medina County, Ohio.

7. Plaintiff Northern Ohio Chapter of Associated Builders and Contractors, Inc. ("ABC") is

a non-profit corporation organized under the laws of the State of Ohio located at 9255

Market Place West in Broadview Heights, Ohio.

8. ABC is a local chapter of Associated Builders and Contractors, Inc., which is a national

trade association consisting of over twenty-five thousand Merit Shop construction

industry associates and contractors. The objective of ABC and its members is to provide

high quality, low cost, and timely construction work which benefits businesses,

consumers and taxpayers.

9. The Northem Ohio Chapter of ABC represents over three hundred and fifty Merit Shop

associate members and construction contractors, including contractors located in Summit
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County and contractors employing residents of Summit County and the City of

Barberton.

10. Plaintiff ABC has associational standing to bring this action as a representative of its

members who bid on the Project or may bid on projects Plaintiffs claim are exempt from

prevailing wage laws under RC. 4115.04(B)(3) and would otherwise have standing to

sue in their own right. Plaintiff Fechko, which bid on the Project, is a member of the

Northern Ohio Chapter of ABC. ABC's associational standing is established as it

represents members that would otherwise have standing to sue in their own right, the

interests ABC seeks to protect are related to the trade association's purpose, and neither

the claims asserted, nor the relief requested, requires the participation of individual

members in this lawsuit. ABC is filing this action on behalf of its individual member

contractors who have been and will continue to be injured by the loss of business

opportunity resulting from the Board's and the OSFC's unlawful imposition of Chapter

4115 on the Project, and other projects at the New Barberton Middle School, or other

projects Plaintiffs claim are exempt from prevailing wage laws under R.C.

4115.03(B)(3).

11. Defendant, Barberton City Schools Board of Education ("Board"), is located in

Barberton, Ohio and is a board of education organized under the Laws of the State of

Ohio, pursuant to R.C. 3313.01 et seq.

12. Defendant Oliio School Facilities Commission ("OSFC") was created by Senate Bill 102

to administer financial assistance to school districts for the acquisition or construction of

classroom facilities in accordance with sections 3318.01 to 3318.33 of the Revised Code

and is a body corporate and politic capable of being sued pursuant to R.C. 3318.30.
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13. Defendant Mr. Excavator is a construction contractor and Ohio Corporation who was

awarded the contract for the site work on the Project. Mr. Excavator's place of business

is located at 8616 Euclid-Chardon Road, Kirkland, Ohio 44094.

RELEVANT FACTS

14. Plaintiffs incorporate by reference the allegations set forth in paragraphs 1 through 13

above as if fully rewritten herein.

15. On or about March 3, 2009, the Board issued an advertisement for sealed bids for the site

work for the Project. (The advertisement for sealed bids is attached hereto as Exhibit

16. Plaintiffs are informed and believe that the Board and the OSFC are co-owners of the

construction Project during the design and construction of the Project.

17. Plaintiffs are informed and believe that the Project is a public improvement undertaken

by, or under contract with, the Board.

18. Plaintiffs are informed and believe that the Project is being funded in part by taxpayer

funds as a 5.2 mill levy was passed by Barberton taxpayers in March of 2008 to fand at

least 40% of the construction costs for the Project.

19. Plaintiffs are informed and believe that 60% of the construction costs for the Project are

being funded by taxpayer monies received from the Ohio School Facilities Commission

("OSFC"), a state agency created by the 122d Ohio General Assembly to fund school

construction projects.

20. The March 3, 2009 advertisement for sealed bids issued by the Board included an

unlawful requirement stating "PREVAILING WAGE RATES APPLY; BIDDERS

SHALL COMPLY WITH CHAPTER 4115 OF THE OI11O REVISED CODE."
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21. Plaintiffs are informed and believe that all contractors who submitted bids for the Project

submitted their bids using wage rates supplied by the Board in its bid specifications,

which the contractors believed to be the applicable prevailing wage rates for Summit

County, to calculate their labor costs for the Project, although no wage determination was

ever requested by the Board as required by R.C. 4115.04(A) or determined pursuant to

ILC. 4115.05.

22. The sealed bids were to be submitted to the Treasurer of the Barberton City School

District at 479 Norton Ave., Barberton, Ohio 44203 on March 25, 2009 by 1:00 p.m. and

opened and read immediately thereafter.

23. On or about April 1, 2009, the Board held a special session in which it awarded the

contract for the site work for the Project to Mr. Excavator, the purported low bidder on

the Project. Plaintiffs' are informed and believe that Mr. Excavator utilized what it

believed to be the applicable prevailing wage rates for Summit County in preparing its

bid for the Project as described in Paragraph 21 above.

24. Although the bid for the site work was awarded by the Board to Mr. Excavator, to the

best of Plaintiffs' knowledge and belief, as of April 3, 2009, no contract was executed

and no work had commenced on the Project by Mr. Excavator in accordance with bid

award.

25. On April 3, 2009, at the hearing on Plaintiffs' Motion for Temporary Restraining Order,

upon questioning by the Court of the Board concerning whether a contract had been

signed between Mr. Excavator and the Board, representatives for the Board responded

that no contract had been entered into for the Project.
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secondary school construction projects from Chapter 4115, but also created the OSFC to

fund school construction projects.

31. Any public funding received from the OSFC does not trigger compliance with Ohio's

Prevailing Wage Law, as the OSFC is also exempt from the requirements of Chapter

4115 through the operation of RC. 4115.03(B)(3).

32. When funding a school construction project undertaken by a board of education, the

OSFC does not require, nor can it require, the application of Ohio's Prevailing Wage Law

to the Project.

33. Plaintiffs are informed and believe that the OSFC makes the election of a prevailing wage

requirement to a school construction project undertaken by a board of education a matter

solely to be decided by the board of education receiving OSFC construction funds.

34. However, the OSFC enacted Resolution 07-98 on 7uly 26, 2007, inclucling Attachment A,

"Model Responsible Bidder Workforce Standards" unlawfully allows, encourages or

otherwise recommends boards of education receiving OSFC adrninistered taxpayer funds

to apply Chapter 4115 to construction projects from wbich the boards of education are

otherwise exempt in violation of Ohio law and pubic policy. The OSFC Resolution is

attached as Exhibit "D."

35. Under Ohio law, the Board is mandated to only accept the lowest responsible bid on all

construction contracts, pursuant to R.C. § 3313.46(A)(6), and other relevant statutory

sections of the Ohio Revised Code.

36. Boards of education are creatures of statute and as such, have only such jurisdiction or

authority as thus conferred by statute. They may not, under their rule-making or

otherwise confer upon themselves further juri.sdiction or authority.
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37. Hence, in mandating the application of Chapter 4115, and the payment of prevailing

wages for all work performed on the Project, the Board has exceeded its statutory

authority under the law, abused its discretion and has failed as required by law to accept

the lowest responsible bid for the Project and renders the contract illegal under R.C.

4115.03(B)(3) and/or RC.3313.46(A)(6).

38. The contract entered into between Mr. Excavator, the Board and the OSFC for work on

the Project is an illegal contract.

39. The Board's unlawful actions will result in the misapplication and misuse of taxpayer

funds on the Project, as application of Ohio's Prevailing Wage Law to the Project has

inflated and increased the construction costs for the Project and is mandated by an illegal

and void contract.

40. Plaintiff Fecbko attests that its bid for the site work on the Project would have been

$26,000.00 lower, or $863,751.88, if it had bid the site work for the Project without

taking into consideration the applicable prevailing wage rates for Summit County, Ohio

and compliance with Chapter 4115.

41. In bidding the Project at the prevailing wage rates applicable for Summit County,

Fechko's labor costs on the Project increased by approxinzately $10 per hour.

42. Mr. Excavator's prevailing wage bid was $874,000.00 for the site work on the Project.

43. Fechko's prevailing wage bid was $889,751.88 for the site work on the Project.

44. If the Board and the OSFC did not unlawfully require the application of Chapter 4115

and the payment of prevailing wages on the Project, Plaintiff Fechko's non-prevailing

wage bid would have resulted in a net $10,248.12 savings on the construction costs for
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the Project to Barberton taxpayers, the loss of which will result in economic harm to the

Barberton taxpayers as a whole.

45. The contract awarded by the Board to Mr. Excavator mandating compliance with Chapter

4115 to the Project is unenforceable, unlawful and otherwise void.

46. Because the contract awarded by the Board is unlawful, the Board and/or the OSFC must

be required to re-bid work on the Project without the inclusion of the unlawful prevailing

wage requirement.

47. Unless performance of this construction contract is enjoined by the court, the Plaintiffs

will suffer immediate, substantial and irreparable harm.

48. The Board and Mr. Excavator having entered into a contract for the Project after this

action was filed, as warned by the Court on April 3, 2009, have "proceeded at their own

risk" that an injunction could be granted by the Court.

49. The injunction is appropriate because Plaintiffs have no other adequate remedy of law.

COUNTII

50. Plaintiffs incorporate by reference the allegations set forth in paragraphs 1 through 49

above as if fally rewritten herein.

51. The prevailing wage requirement included in the bid specifications issued by the Board

and/or the OSFC is vague and ambiguous, seriously impairing the competitive bidding

process and denying every contractor bidding on the project their constitutionally

guaranteed procedural and substantive due process rights under the law.

52. The Project at issue is subject to competitive bidding laws under State law.

53. Plaintiffs are informed and believe that the Ohio Department of Commerce, the

administrative agency statutorily charged with the interpretation and enforcement of
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Chapter 4115, will not, and can not in anyway, provide any of the investigative or

multiple administrative services to aid the Board in the application or enforcement of

Chapter 4115 to work performed on the Project.

54. Plaintiffs are informed and believe that it is the position of the Ohio Department of

Commerce that it is without statutory jurisdiction or authority to enforce or apply Chapter

4115 to the Project, because the Project is exempt from requirements of Chapter 4115

through operation of R.C. 4115.04(B)(3).

55. Without the investigative, administrative, and enforcement services from the Ohio

Department of Commerce needed in order to administer and properly enforce the

requirements of Chapter 4115 to the Project, any contract awarded for the Project

containing such a requirement is void, ambiguous and unenforceable, and subject every

contractor bidding on the Project to unlawful and unannounced bidding criteria.

56. Even if Chapter 4115 could apply to the Project, all bids are void because the Board has

failed to perfonn the following tasks:

a. To have the Director of Commerce determine the prevailing rates. of wages of

mechanics and laborers called for by the public improvement in the locality where

the work is to be performed, prior to advertising for bids in violation of R.C.

4115.04 and R.C. 4115.08;

b. Attach a schedule of wages determined and issued by the Ohio Department of

Commerce to the construction/bidding documents in violation of R.C. 4115.04;

c. Designate a prevailing wage coordinator and failed to have the Director of

Commerce appoint a coordinator in its stead in violation of R.C. 4115.032.
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57. Chapter 4115 mandates that no public authority may commence a prevailing wage proj ect

without first complying with the above Revised Code Sections.

58. Furthermore, Ohio's Prevailing Wage Law, R.C. 4115.99 contains a criminal provision

deeming any violations of Ohio's Prevailing Wage Law to be criminal offenses.

59. To follow any of the statutory procedures enumerated in the Ohio Revised Code without

the administrative and investigative services of the Ohio Department of Commerce

causes the Board's contract to be unconstitutionally void for vagneness such that people

of common i.ntelligence must necessarily guess at its meaning and differ as to its

application.

60. Unless the Board and the OSFC's actions to include a Chapter 4115 requirement on the

Project are declared unconstitutionally void for vagueness, or declared otherwise void

ambiguous and unlawful, Plaintiffs will suffer immediate, substantial and irreparable

harm.

61. Plaintiffs are entitled to injunctive relief from the court to prevent perfornia.nce of the

unlawful and invalid contract. Unless performance of the work on the Project is enjoined

by the court, the Plaintiffs' will suffer immediate, substantial and irreparable harm.

62. The injunction is appropriate because Plaintiffs have no other adequate remedy of law.

COUNT III

63. Plaintiffs incorporate by reference the allegations set fordi in paragraphs 1 through 62

above as if fully rewritten herein.

64. Pursuant to R.C. 2721.03, Plaintiffs are entitled to a declaration of the rights, duties and

responsibilities of the parties to this action arising from the Board exceeding its authority
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and abusing its discretion in niand.ating compliance with Chapter 4115 which establish a

clear violation of State law.

65. As such, Plaintiffs request the Court to declare:

a. The Board exceeded its statutory authority and abused its discretion in mandating

compliance with Chapter 4115 on the Project;

b. Find the contract awarded andJor executed by tha Board to Mr. Excavator is void,

unlawfnl and unenforceable;

c. Find that the bid specifications and the advertisement for bids containing the

Chapter 4115 requirement is unlawful and in violation of competitive bidding

laws as it contained unlawful and unannounced criteria;

d. Find the Board's resolution, contract and other bid specifications mandating

compliance with Chapter 4115 to be constitationally void for vagueness; and,

e. Find that a board of education and/or the OSFC cannot require compliance with

Chapter 4115 on a construction project undertaken by a board of education

pursuant to R.C. 4115.04(B)(3) and/or R.C. 3313.46.

66. Plaintiffs are entitled to a declaration of the rights, duties and responsibilities of the

parties to this action arising from the OSFC's umlawful use, recommendation, approval

and inclusion of unlawful Model Responsible Bidder Workforce Standards attached

hereto as Exhibit D.

67. Plaintiffs request that the Court declare the Model Responsible Bidder Workforce

Standards attached hereto as Exhibit D to be void, unenforceable and contrary to Ohio

law and public policy.
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68. The Board and the OSFC's unlawful actions described above are capable of repetition

and may evade review if not decided by this Court.

69. An actual and justiciable dispute exists between the Parties for which Plaintiffs lack an

adequate remedy at law and are entitled to a declaration of rights from the Court.

COUNT IV

70. Plaintiffs incorporate by reference the allegations set forth in paragraphs 1 through 69

above as if fully rewritten herein.

71. Plaintiff Fechko incurred expenses in preparing its bid for contract for the site work on

the Project.

72. The Board's actions of including an unlawful, ambiguous and unenforceable Chapter

4115 requirement in the bid specifications and in the contract for the Project violated

Ohio's competitive bidding laws.

73. The Board's inclusion of the unlawful Chapter 4115 requirement on the Project as fully

alleged herein, caused all bids submitted on the Project by all contractors, including

Plaintiff Fechko, to be void and unlawful, thereby causing any contract issued thereafter

by the Board to any contractor to be void, unlawful and unenforceable.

74. As a direct and proximate result of the Board's unlawful actions Fechko has been

damaged and is entitled to recover its bids costs from the Board.

75. The exact amount of expenses Fechko incurred in submitting a bid on a void and

unenforceable contract is yet to be deterniined.
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CONCLUSION

WHEREFORE, Plaintiffs pray that this Court grant the relief specified in this Verified

Complaint and enter an order:

(1) Declaring that the Board abused its discretion and exceeded its statutory authority by

including a requirement that bidders comply with Chapter 4115 of the Ohio Revised

Code in the construction Project issue herein or any other construction project undertaken

by the Board;

(2) Restraining and enjoining the Board and/or the O5FC from awarding or executing any

contracts for any project that contain a clause requiring compliance with Chapter 4115 of

the Ohio Revised Code, or from commencing any site work on the Project with

contract(s) already awarded which contain a Chapter 4115 requirement or making any

payznents to any contractor on the Project regarding the same;

(3) Declaring the Board's and/or the OSFC's actions in requiring compliance with Chapter

4115 to be unconstitutionally void for vagueness;

(4) Declaring all contracts awarded by the Board and/or the OSFC for the Project or all bid

specifications set forth for the Project containing a Chapter 4115 requirement to be

unenforceable, ambiguous unlawful and void, including the contract awarded and/or

executed with Mr. Excavator;

(5) Declaring that the bid specifications and the advertisement for bids containing the

Chapter 4115 requirement is unlawful and in violation of competitive bidding laws as it

contained unlawful, unenforceable and unannounced criteria;
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(6) Declaring that a board of education and/or the OSFC cannot require compliance with

Chapter 4115 on a construcfion project undertaken by a board of education pursuant to

R.C. 4115.04(B) (3) and/or R.C. 3313.46(A)(6).

(7) Declaring that the OSFC's "Model Responsible Bidder Workforce Standards" attached

hereto as Exhibit D allowing, promoting or encouraging the use of Chapter 4115

requirements to be void, unenforceable and contrary to Ohio law and public policy.

(8) Awarding Plaintiff Fechko its bid costs from the Board.

(9) Awarding the Plaintiffs their attorneys' fees and costs in bringing this action; and

(10) Grant such other and further relief as this Court deems just and proper.

Respectfnlly submitted,

Alan C1.̀`Ross, Esq. (001147
Nick A. Nykulak, Esq. (0075961)
Ryan T. Neumeyer, Esq. (0076498)
Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551 -Fax: 216-447-1554
Email: alanr@rbslaw.com

nickn@rbslaw.com
rneum eyer@rb sl aw. c om

COUNSEL FOR PLAIINTIFFS
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Amended Verified Complaint for
Injunctive, Declaratory and Other Relief has been served via electronic and regular U.S. mail,
postage prepaid upon the following:

-and-

-and-

Ms. Tamzin O'Neil, Esq.
McGown, Markling & Whalen, Co. LPA
1894 North Cleveland-Massillon Road
Al¢on, Obio 44333
toneila,servingyourschools.com

Counsel for Defendant Barberton City Schools Board of Education

Mr. Jon C. Walden, Esq.
Assistant Attomey General
150 E. Gay Street, Floor 18
Columbus, Ohio 43215
www.ohioattorneygeneral.gov

Counselfor the Ohio School Facilities Commission

Mr. Andrew Natale, Esq.
Mr. James T. Dixon, Esq.
Frantz Ward LLP
2500 Key Center
127 Public Square
Cleveland, Ohio 44114
jdixon@frantzward.com
anatale@frantzward.com

Counsel for Defendant Mr. Excavator

this 23`d day of Apri12009.
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State of Ohio )

)
) ss VERLF'ICATION

County of Cuyahoga )

)

I, Ryan Martin, the President of the Northern Ohio Chaptar of Associated Builders and

Contractors, In.c., (ABC) being first duly sworn, deposes and says that ABC represents

contractors that were willing, able and ready to bid on the Project, as well as contractors that

submitted a bid on the Project and that ABC is one of the Plaintiffs in this action; I have read the

foregoing Verified Complaint for Injanctive, Declaratory and Other Relief, and that it is true and

correct to the best of my knowledge and belief.

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this " day of Apri1,

_ 2009.

:QRRAENE J. CREEGER
otary Pubiio, State of Ohio
ClIY@' â 0Q3 C-f3iurty

My Co.,im. E,p!resApril 99, 207o
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State of Ohio )
)
) ss VERIFICATION

County of Medina. )
)

I, John Fechko, Vice President of Fechko Excavating, Inc., being fust duly sworn, deposes and

says that I am a contractor and bidder on the Project wbich is the subject matter of this

Complaint and one of the Plaintiffs in this action; that I have read the foregoing Verified

Complaint for Injunctive, Declaratory and Other Relief, and that it is true and correct to the best

of my knowledge and belie£

Fechko

SWORN TO BEFORE ME AND SUBSC"ED in my presence this

2009.

Nbtary Pub

KATHRYN M. TRUMAN, Attorney at Law
Natary Public - State of Ohio

My Commission has no expiratton date
Sec. 147.03 R.C.

19



State of Ohio

ss VERIFICATION
County of Summit

I, Dan Villers, being first duly swom, deposes and says that I am a taxpayer in the City of

Barberton, Summit County, Ohio and one of the Plaintiffs in this action; that I have read the

foregoing Verified Complaint for Injunctive, Declaratory and Other Relief, and that it is true and

correct to the best of my Irnowledge and belief.

Dan Villers

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this day of April,

2009.

Robarta A. Haidnick
Resfdent Summtt Gounfp

Notery Pubflrg, StaC9 df CE;iio
My C"nmmiKeiai Rupire3a 09l2917B
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State of Ohio )

)
) ss VEItIFICATION

County of Snmmit )

)

I, Jason Antill, being first duly swom., deposes and says that I am a taxpayer in the City of

Barberton, Summit County, Ohio and one of the Plaintiffs in this action; that I have read the

foregoing Verified Complaint for Injunctive, Declaratory and Other 94^0, and that it is true and

correct to the best of my knowledge and belief

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this 20 day of April,

2009.

Roberta A. Haidnick
Resident Summit County

Noiary Public, State of Ohio
My Commission Expires: 09121l10

I8
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March 23, 2009

SENT YLA FACSI111ILEANl) CERTIFIEA1tZ4IL TO:
Ms. Tamzin Kelly O'Neil, Esq.
Legal Counsel, Barberton Board of Education
1894 North Cleveland-Massillon Road
Akron, Ohio 44333
Tel: 1.330.670.0005
Fax: 1.330.670.0002

RyanT Newneyer`

NickA Nykulzk

Alan C Ross

Evelyn P. Sdionberg

Carul D. Stasman

Mchael K. Zbawiony

-pha &ensedfn @'moit

Ms. Lisa Miller, Esq.
Law Director, City ofBarberton
576 W. Park Avenue, Room 301
Barberton, Ohio 44203
Tel: 1.330.848.6728
Fax: 1.330-861.7209

Re: Taxpayers' Request to Investigate and Institute an Action Against the Barberton
Board of Education as Contemplated by Ohio Revised Code § 3313.35 with regard
to an Unlawful Contract Provision Mandating Compliance Ohio's Prevailing
Wage Law for the Construction of the New Barberton Middle School Project
("Project").

Dear Ms. O'Neil and Ms. Miller:

Please be advised that our law finn represents the Northern Ohio Chapter of Associated
Builders & Contractors, Inc. ("ABC"), certain construction contractors ("Contraetors") who intend to
bid on the above referenced Project, as well as certain Taxpayers of the City of Barberton
("Taxpayers"). Pursuant to § 3313.35 of the Ohio Revised Code, this letter constitutes a written
request to the Law Director of the City of Barberton to institute a civil action to prevent the Barberton
Board of Education (the "Board") from letting any contracts for the above referenced Project tbat
contain a provision which mandates compliance with Ohio's Prevailing Wage Law, R.C. 4115.03 to
R.C. 4115.16. In short, it is the contention of the Taxpayers, ABC and Contractors that the Board is
about. to authorize or enter into contracts in direct contravention of Ohio law that will result in the
misapplication of taxpayer fnnds. The particulars upon which this request is based are delineated
below.

On March 25, 2009, the Board plans on opening bids submitted by construction contractors for
the site work for the above referenced Project. The bid specifications released by the Board require all
contractors performing work on the Project to comply with the requirements of Ohio's Prevailing
Wage Law, including the payment of union wages to all employees who work on the Project.
Currently, only about fourteen percent (14%) of construction contractors performing work in the State
of Ohio are unionized, while the remaining eighty-six percent (86%) of the construction industry
workforce is non-union. Requiring the payment of union prevailing wages for all constraction worlc
performed on the Project, when unionized workers make up a small minority of the construction

6486 P.ockside WoDds Blvd. South - Suite 350

Cleveland, OH 4413i

itVSSr
..^ ,.._ .•-

i iAIN

SCHONREN G
CO.. L.PA

216-047-1551 Fax:216-447-1554

Website: www.rbslaw.com

EXHIBIT



7§ BIt[ Ufil & SCHONB R co .

Barberton Taxpayer Letter
March 23, 24D9
Page 2 af 3

workforee, will significantly inczease the overall cost of the Project resulting in the m.isapplieation of
taxpayer funds.

The Taxpayers are responsible for paying forty percent (40%) of the construction costs for the
Project Sixty percent (60%) of the Project is being funded by the Ohio School Facilities Commission
("OSFC") which does not require the application of Ohio-s Prevailing Wage Law in order for the
Board to receive funding for the Project. In March of 2008, the Taxpayers approved a six (6) mill levy
to fund Barberton's portion of the Project's construction costs_ The Taxpayers are extremely troubled
that after much lobbying and the passage of this additional six (6) mill levy, the Barberton Board of
Education would now rather subsidize tha inflated wages of unionized construction workers rather than
to build the Project at the least cost possible and use the money saved on construction for the education
of the students of Barberton. However, regardless of the unreasonableness of the Board's decision, the
Board's actions are clearly unlawful.

Boards of education are creatures of statute and have only such jutisdicfion and authority as is
conferred upon them by the Ohio Legislature. A school board may not, under their rule-making power
granted by statute, by contract, or otherwise confer upon themselves additional jurisdiction or
authority. Verberg v. Board of Education (1939), 135 Ohio St 246, 20 N.E. 2d 368_ That said,
Section 3313 et seq. of the Revised Code, does not confer any authority whatsoever to the Board to
include a prevailing wage requirement in any public improvement project undertaken by the Board.
Not only does the Board lack authority under Section 3313.01, but the Ohio Legislature made clear
with the enactment of RC. 4115.04(B)(3), that a board of education project is to be exempt from all

prevailing wage law requirements. 1laerefore, the Board, or any other such school district, lacks the
statutory authority to include a prevailing wage clause in a construction contract. Pursuant to Ohio
law, the Board is strictly obligated to only accept the lowest responsible bid. R.C. 3313.46(A)(6).
Requiring the payment of prevailing wage on the Project violates this fundamental premise.

Moreover, not only is the prevailing wage condition included in the bid specifications unlawful,
being contrary to Ohio law, but the condition is also void and unenforceable. The condition refen'in.g
to the application of Ohio's prevailing wage law to the Project is vague and ambiguous. The Ohio
Depar(anent of Commezce, the administrafive agency responsible for the application and enforeement
of Ohio's prevailing wage law, has already stated that it will not administratively aid this Board, (or
any other school board), in applying or enforcing the prevailin.g wage law on this Project because the
Project is exempt and the Department is without jurisdiction. (For more detail regarding the position
of the Department of Commerce, please see the attached March 5, 2009 conespondence sent by our
Office to Mr. Tom Hamden explaining this point further).

As such, even if the Board had the authority to apply a prevailing wage requirement by
contract, without the Deparhnent's assistance, it would be impossible for the Board to enforce or apply
the law on the Project. By simply including a reference to the prevailing wage law without sufftcient



-)s

Barberton Taxpayer T.etter
Marcfi 23, 2009
Page 3 of 3

detail as to what aspects of the Ohio's prevailing wage law would apply, and the adrr inistrative
mechanisms by wrhich compliance will be measured, interpreted, and enforced-- effectively denies all
bidders, both suceessfu] and not, their right to substantive and procedural due process cansing every
bid submitted on the Project to be defective, invalid and void. Perez v. Cleveland (1997), 78 Ohio

St.3d 376, 378, 1997 Ohio 33, 678 N.E.2d 537; Chavez v. Hpus. tlut3z of El Paso (C.A.5, 1992), 973
F.2d 1245, 1249. Needless to say, the Revised Code sections of the prevailing wage statute describe in
detail every admiiustrative and enforcement mechanism, uicluding all aspects of substantive and
procedural due process afforded to contractors and subcontractors, thereby requiring the aid and
statutory involvement of the Department of Commerce and the Ohio Attorney General to properly
apply and eiiforce the statute, Therefore, the imposition of the prevailing wage law as written, is
unconstitutional, and further, is contrary to the Ohio Suprenie Court's decision in City ofDayfon, Ex.

ReL Scandrick i-. City ofDtryton (1981), 67 Ohio St. 2d 356, 423 N.E.2d 1095, The iznposition of which
will expose all bidders, subcontractors and suppliers to "unannounced bidding" ciiteria.

Based on the facts and argnments set forth above, it is respectfulty requested that your office
immediately investigate the unlawful actions taken by the Board in including a prevailing wage
requirement in the bid specifications issued for the Project. It is the position of tlie Taxpayers of
Barberton that the Board is about to perform, authorize or award contracts in direct contravention of
the Iaws of the State of Ohio, resulting in the misapplication of taxpayer funds.

Please be advised that if ure do not hear a positive response from. the Board or from your office
regarding this matter prior to the awarding of bids for the above referen ed Project, it is the intention
of our clients to proceed in your stead and to take all necessary Iey^alctions avaiIable to them,
includurg seeking declaratory and injunctive relief.

Alan G. Ross
Nick A. Nykulak

Cc: Ryan Martin, President ABCNOC
Barberion Taxpayers
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Nykulak, Nick A.

From: Hykulak, Nick A.

Sent; Thursday, March 05. 209 12:41 PM

To: 'thamdzn@barbertonschools.org'

Cc: Ross, Alan G; Ryan Martin

Subject New Barberton Middle School Project

Dear Mr. Hamden:

t, along with Alan Ross, represent certain construction contractors who will be bidders on the above
referenced Projeet as well as certain Barberton taxpayers_ We recently had a discussion with the
Ohio Department of Commerce Superintendent, Robert Kennedy, and his legal counsel fram the
Ohio Attorney General's Oflce, Dan Bellville, regarding the applicafion of Ohio's Prevailing Wage
Law, R.C. 4115.03 to R.C. 4115.16, on this Project. Mr_ Kennedy is charged with the enforcement
of Ohio's Prevailing Wage Law for the Ohio Department of Commerce.

We were subsequently informed by Mr. Kennedy that because the Barberton School Board is
exempt from the requirements of Ohio's Prevailing Wage Law under Chapter 4115.04(B)(3), the
Ohio Department of Commerce is without jurisdiction to require, implement or to enforce prevailing
wage laws on the Project. As such, the Ohio Department of Commerce will not itself enforce, nor
will it aid the Barberton School Board in applying or requiring contractors to comply with the
provisions of Chapter 4115.

Needless to say, there are many requirements that a public authority must fulfill with ihe direct
assistance of the Ohio Department of Commerce in order to implement, enforce and ensure
compliance with the provisions of Chapter 4115 on public improvement projects. Because the
Department of Commerce will not aid the School Board in anyway with fulfilling these necessary
statutory requirements, the enforcement or application of Chapter 4115 on the Project would be
impossible, and the bid requirements as set forth in the contract specifications as written are
completely ambiguous. A cursory review of Chapter 4115 woiald illustrate the various provisions of
Ohio's Prevailing Wage Law that would not be enforceabie or applicable to this Project without the
direct assistance of the Ohio Department of Commerce, including, but not limited to, the
determination of prevailing wages for the Project and the direct enforcement of the law oh
contractors and subcontractors performing work on the Project.

As such, requiring Chapter 4115 to be complied with by contract, when the Department of
Commerce lacks jurisdiction to properly impiement and enforce the law, would subject every
contractor submitting a bid on the Project to "unannounced criteria" and ambiguity, causing alt bids
submitted for the Project to be deemed invalid if a civil action is filed.

Furthermore, because the School Board is specifically exempt from the requirements of Chapter
4115, and this intent was made clear by the Ohio Legislature in enacting R.C. 4115.04(B)(3), it is
also our position that the imposition of Chapter 4115 on the Project by contract would be deemed
unlawful under Ohio Law. Taxpayers of Barberton do not take kindly to paying increased property
taxes to fund a construction project with prevailing wages when the project is specifically exempted
by statute. In this regard, the taxpayers of Barberton agree that the funds saved by the School
Board in not requiring the payment of prevailing wages on the Project is better spent on the
education of their children, rather than being used to fund the increased construction costs of a
building due to the unlawful application of R.C. 4115. The taxpayers contend that it is the School
Board's statutory duty to accept only the lowest and best bids submitted for this Project and the

3/23/2009
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R.C. Chapter 4115 requirement should be removed from the construction contract.

Pfease contact me or Mr_ Ross to discuss this matter further. Our clients would prefer to amicab(y
resolve this issue with the School Board, rather than to force the School Board and the taxpayers of
Barberton to incur legal fees and costs to defend the School Board's unlawful actions. However,
we are prepared to seek all legal means of redress to protect the interests of our clients and the
rights of the taxpayers of Barberton should the School Board continue to proceed in requiring the
application of Chapter 4115 on this Project. Bids are due for this Project on March 25, 2009.
Should you wish to discuss this matter directly with Mr. Kennedy, his phone number is 614-728-
8686. We look forward to hearing from you soon.

Nick A. Nyku.l.ak
Attorney at Law

Ross, Brittain & Schonberg Co., L.P.A.

j.4ddress] 6480 Rocksidewoods Blvd, Soutb, Suite 350
Cteveland, Ohio 44131

[Phone] 216.447.1551 x134

[Cell] 216.409.2669

[Fax] 216.447.1554

[E-maiij ttickn@rbstaw.com

jwebj www.rbskaw.com

[A+ote) The information contafned in this message may be privileged, confidenfiat and protected from disclosure. If the
reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message
to the iptended recipient, you are hereby nofiffed that any disseminafian, distribution or copying of this
communication is strictfy prohibited. If you have received this communication in error, please notify us immediately
by reptying to fhe message and deteting it from your computer. Thank you for your anticipated cooperation.

3/23/2009
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March 5, 2009

Sent via Email and Facsinaite
Mr. Tom Hamden
OSFC Owners Representafive
476 Norton Avenue
Barberton, Ohio 44203
Facsimile: 330-848-8726
T'barnden@barbertonschools.org

RE: New Barberton Middle School Project.

Dear Mr. Fiamden:

RyanT. Neumeyer"

NickA Nykulak

Alan G. Razv

EvetymP.Scfwnl5g

Cafol D. svassman

Michael K. Zbawiony

'N»licensedNi^r.a&

^ I, along with Alan Ross, represent certain construction contractors who will be bidders on the
above referenced Project as well as certain Barberton taxpayers. We recently had a discussion with the
Ohio Depariment of Conmrerce Superintendent, Robert Keimedy, and his legal counsel from the Ohio
Attorney General's Office, Dan Be11vi11e, regarding the application of Ohio's Prevaifing Wage Law,
R.C. 4115.03 to R.C. 4115.16, on this Project. Mr. Kennedy is charged with the enforcement of
Ohio's Prevailing Wage Law for the Ohio Department of Commerce.

We were subsequently informed by Mr. Kennedy that because the Barberton School Board is
exenspt from the requirements of Ohio's Prevailing Wage Law under Chapter 4115.04(B)(3), the Ohio
Deparrment of Commerce is without jurisdiction to require, implement or to enforce prevailing wage
laws on the Project. As such, the Ohio Department of Commerce will not itself enforce, nor will it aid
the Barberton School Board in applying or requiring contractors to comply with the provisions of
Chapter 4115.

Needless to say, there are rnany requirements that a public a.uthority must fulfill with the direct
assistance of the Ohio Departrnent of Connnerce in ordes to implement, enforce and ensure compliance
with the provisions of Chapter 4115 on public improveument projects. Because the Depar[ment of
Commerce will not aid the School Board in anyway with fulfill'nzg these necessary statutory
requirements, the enforcement or application of Chapter 4115 on the Project would be impossible, and
the bid requirements as set forth in the contract specifications as written are completely ambiguous. A
cursory review of Chapter 4115 would illustrate the various provisions of Ohio's Prevailing VJage Law
that would not be enforceable or applicable to this Project without the direct assistance of the Ohio
Department of Commerce, including, but not limited to, the determination of prevailing wages for the
Project and the direct enforcement of the law on contractors and subcontractors performing work on
the Project.

6480 Rocksfde Woods Blvd. Soufi -SuiEe 350

Gleveland, OH 44131

216-447-1551 Fav: 216,447-1554

Website: www.rbsiaw.oom
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As such, requiring Chapter 4115 to be complied with by contract, when the Department of
Commerce lacks jurisdiction to properly implement and enforce the law, would subject every
contractor submitting a bid on the Project to `°unannounced criteria" and ambigu.ity, causing ait bids
submitted for the Project to be deemed invalid if a civil action is filed.

Furthermore, because the School Board is specifically exempt froin the requirements of
Chapter 4115, and this intent was made clear by the Ohio Legislature in enacting R.C. 4115.04(B)(3),
it is also our position that the imposition of Chapter 4115 on the Project by contract would be deemed
unlawfu1 under Ohio Law. Taxpayers of Barberton do not take kindly to paying increased property
taxes to fund a construction project with prevailing wages when the project is apecifically exempted by
statute. Tn this regard, the taxpayers of Barberton agree that the funds saved by the School Board in
not requiring the payment of prevailing wages on the Project is better spent on the education of their
chiidren, rather than being used to fand the increased construction costs of a building due to the
unlawful application of R.C. 4115. The taxpayers contend that it is the Scliool Board's statutory dii.ty
to accept only the lowest and best bids submitted for this Project and the R.C. Chapter 4115
requirement should be removed from the constiuction contract.

Please contact me or Mr. Ross to discuss this matter fiuther, Our clients would prefer to
amicably resolve this issue with the School Board, rather than to force the School Board and the
taxpayers of Barberton to incur Iegal fees and costs to defend the School Board's unlawful actions.
However, we are prepared to seek all legal means of redress to protect the interests of our clients and
the rights of the taxpayers of Barberton should the School Board continue to proceed in requiring the
application of Chapter 4115 on this Projeot, Bids are due for this Project oa March 25, 2009. Should
yon wish to discuss this matter directly with Mr. Kennedy, his phone number is 614-728-8686. We
look forward to hearing from you soon.

Sincerely

Alan G. Ross
Nick A. Nykulak
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Sealed bids will be received by the Treasurer, Barberton City School District, at 479 Norton Ave,
Barberton, OH 44203 (Board Office), until 1:00 p.m., local time, on March 25, 2009, for the New
Barberton Middle School (Site work) Project, in accordance with the Drawings and
Specifications prepared by FMD Architects. Bids will be opened and read immediately
afterwards- The Construction Manager is Richard L Bowen + Associates Inc. (RLBA) in
association with Foreman PCM, 13000 Shaker Blvd., Cleveland, Ohio 44120; 216-377-3823;
Submit all questions to Gavin Smith at RLBA in writing at gsmith@rlbacom.

A pre-bid meeting will be held at 11:00 am local time, March 11, 2009, at the Barberton City
School District Board Offices located at, 479 Norton Ave, Barberton, OH 44203.

Contract Documents may be obtained from eBlueprint, 1915 W. Market St„ Akron, Ohio 44313,
(330) 865-4800-5303 by providing a refundable $200 deposit per set, payable to Barberton City
School District. (AII Shipping Costs by Contractor)

Contract Documents may be reviewed without charge during business hours at Akron Builders
Exchange (Akron), Builders Exchange of East Central Ohio (Youngstown), Cleveland Builders
Exchange (Cleveland) and F.W: Dodge (Cleveland).

DOMESTIC STEEL USE REQUIREMENTS AS SPECIFIED IN SECTION 153.011 OF THE
REVISED CODE APPLIES TO THIS PROJECT. COPIES OF SECTION 153.011 OF THE
REVISED CODE CAN BE OBTAINED FROM ANY OF THE OFFICES OF THE DEPARTMENT
OF ADMINISTRATIVE SERVICES.

PREVAILING WAGE RATES APPLY; BIDDERS SHALL COMPLY WITH CHAPTER 4115 OF
THE OHIO REVISED CODE.

AIf bids must be accompanied by a Bid Guaranty in the form of either a Bid Guaranty and
Contract Bond for the full amount of the bid (including all add alternates) or a certified check,
cashier's check, or an irrevocable letter of credit in an amount equal to 10% of the bid (including
all add alternates), as described in the Instructions to Bidders.

No Bidder may withdraw its bid within sixty (60) days after the bid opening. The Owner
reserves the right to waive irregularities in bids, to reject any or all bids, and to conduct such
investigation as necessary to determine the responsibility of a bidder.

Visit the following for additional advertisements: http://barbertonschools.org/ef/content/view/135

b
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Exhibit E

State of Ohio
Ohio School Facilities Commission

C,ONTitACT EORM

000001

THE CONTRACT, evidenced by this Contract Form, is made and entered into by and between:

Mr. Excavator, Inc

8616 Euclid Chardon Road

Kirtland, OHIO 44094

(the "Contractor") and the State of Ohio (the "State"), through the President and Treasurer of the
Barberton City School District Board (the "School District Board") on the date executed by the School
District Board.

In consideration of the mutual promises herein contained, the School District Board and Contractor
agree as set forth below:

ARTICLE I

1.1 The Contractor shall perform the entire Work described in the Contract Documents and reasonably
inferable as necessary to produce the results intended by the Contract Documents, for:

Site Work
Barberton Middle School

452 Newell Street
Barberton, OH 44203
Summit County, Ohio

ARTICLE 2

2.1 The School District Board shall pay the Contractor for the performance of the Contract, subject
to additions and deductions as provided in the Contract Documents, the amount of $874, 000 (the
"Contract Sum"), based upon the Bid Form, dated 25th March 2009 submitted by the Contractor
and comprised of the following:

Base Bid Amount $874, 000
No Alternates apply

2.2 The School District Board shall pay the Contractor upon receiving Applications for Payment
submitted by the Contractor and approved by the School District Board and the Commission as
provided in the Contract Docunients.

K-1 OSFC EXHIBR September 2008

I C
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ARTICLE 3

3.1 The Contractor shall diligently prosecute and complete all Work such that Final Acceptance
occurs by 10th July, 2009, unless an extension of time is granted by the School District Board
and the Commission in accordance with the Contract Documents. The period established in this
paragraph is referred to as the "Contract Time."

3.2 The Contractor shall perform and complete all Work under the Contract within the established
Contract Time, and each applicable portion of the Work shall be completed upon its respective
Milestone date, unless the Contractor timely requests, and the School District Board and the
Commission grant, an extension of time in accordance with the Contract Documents.

3.3 The Contractor's faihue to complete all Work within the period of time specified, or failure to
have the applicable portion of the Work completed upon any Milestone date, shall entitle the
School District Board and the Commission to retain or recover from the Contractor, as
Liquidated Damages, and not as a penalty, the applicable amount set forth in the following table
for each and every day thereafter until Contract Completion or the date of completion of the
applicable portion of the Work, unless the Contractor timely requests, and the School District
Board and the Commission grant, an extension of time in accordance with the Contract
Documents.

Contract Amount Dollars Per Day

$1 to $50,000 $150

More than $50,000 to $150,000 $250

More than $150,000 to $500,000 $500

More than $500,000 to $2,000,000 $1,000

More than $2,000,000 to $5,000,000 $2,000

More than $5,000,000 to $10,000,000 $2,500

More than $10,000,000 $3,000

3.4 The amount of Liquidated Damages is agreed upon by and between the Contractor and the
School District Board and the Commission because of the impracticality and extreme difficulty
of ascertaining the actual amount of damage the State would sustain.

3.5 The School District Board's and the Conunission's right to recover Liquidated Damages does
not preclude any right of recovery for actual damages.

ARTICLE 4

4.1 The Contract Documents embody the entire understanding of the parties and form the basis of
the Contract between the School District Board and the Contractor. The Contract Documents are
incorporated by reference into this Contract Form as if fally rewritten herein.

4.2 The Contract and any modifications, amendments or alterations thereto shall be governed,
construed and enforced by and under the laws of the State of Ohio.
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4.3 If any term or provision of the Contract, or the application thereof to any Person or circumstance,
is finally determined, to be invalid or unenforceable by a court of competent jurisdiction, the
remainder of the Contract or the application of such term or provision to other Persons or
circumstances, shall not be affected thereby, and each term and provision of the Contract shall be
vatid and enforced to the fullest extent permitted by law.

4.4 The Contract shall be binding on the Contraotor, the School District Board and the Commission,
their successors and assigns, in respect to all covenants and obligations contained in the Contract
Documents, but the Contractor may not assign the Contract without the prior written consent of
the School District Board.

ARTICLE 5

5.1 It is expressly understood by the Contractor that none of the rights, duties and obligation
described in the Contract Documents shall be valid or enforceable unless the School District
Board Treasurer first certifies there is a balance sufficient to pay the obligations set forth in the
Contract.

5.2 The Contract shall become binding and effective upon execution by the School District Board
and approval by the Commission.

ARTICLE 6

6.1 This Contract Form has been executad in several counterparts, each of which shall constitute a
complete original Contract Form which may be introduced in evidence oz used for any other
purpose without production of any other counterparts.

ARTICLE 7

7.1 The Contractor represents and warrants that it is familiar with all applicable ethics law
requirements, including without limitation, ORC Sections 102.04 and 3517.13, and certifies that
it is in compliance with, and will continue to adhere to, such requirements.

7.2 In accordance with Executive Order 2007-01S, the Contractor, by signature on this document,
certifies that it: (1) has reviewed and understands Executive Order 2007-015, (2) has reviewed
and understands the Ohio ethics and conflict of interest laws, and (3) wilI take no action
inconsistent with those laws and this order. The Contractor understands that failure to comply
with Executive Order 2007-O1S is, in itself, grounds for termination of this contract and may
result in the loss of other contracts with the State of Ohio.

ARTICLE 8

8.1 The Contractor represents and warrants that it is not subject to an "unresolved" finding for
recovery under ORC Section 9.24. If this representation and warranty is found to be false, the
Contract is void, and the Contractor shall immediately repay to the Owner any firnds paid under
this Contract.

ARTICLE 9

9.1 The Contractor represents and warrants that it has not provided any material assistance, as that
term is defined in ORC Section 2909.33(C), to an organization that is identified by, and included
on, the United States Department of State Terrorist Exclusion List and that it lias truthfully
answered "no" to every question on the "Declaration Regarding Material Assistance/Non-
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assistance to a-7errorist Organization ("Dh1A"):' 'The Contractor further represcnts ontl
tcarranis that it has registered with tlte•Oltio g usitiess Gateway to fiie for D>\tA tit'e-cortitication
and has provided, or sltall provide, iOs DMA to the Commission prior to cxectrtion of this
Contract Form. If these representations and tvarr. nliea are found to be false, the Contract is void
and tlte Contractor•shall inunediately repay to the Owner any Punds paid uader ttiis Contract.

Ii;[ WITNESS lVfiEREOP'; the parties heretd ltave executed this Co,itract.

COMTJ4ACTOR .

Mr. Excavator. Inc.
(Company Name)

t1 p
(Print Nai

By: Date:

STATE OF OHIO, BYAND THROUGH SC,ClOOL DIST.RXCT BOARD

chool DistrictBoard

Dennis Liddle. Jr.
(Print Nante)

^-_
istrict Board TreasurerScool

R)tan Pendleton
. (Print Name)

APPROVAL BY:

O!f[O SCHOOL FAC.ILIxX,i;'S COMMISSIQN
SECTION 3318.14; ORC

Michael -C. Shoemaker
Executive Director

Date: -4`-a , ,ZCSC

Date:
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CERTI FICATF OF FUNDS
(Section 5705.41, ORC)

In the matter of: W. EXcavator,.Inc.

IT IS HEIt.E13Y CERTIPIBD that.the moneys required to rneet the oblications of the Board of Education

of the $arberlon Cily School District uttdet the foregoitlg Contract liave been lawl'ully appropriateJ for

such purposes Fn]d are in the treasury of Uie Barberton City School District or are in the proce^s of

collection to an appropriate fund, free from any previous encurrtbrance.

BARBERTON CITY SCHOOL DISTRICT

By:
Treasurer

Dated:

K-5 OSFC Stptember 2003
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C4MMITMENT tO PARTICIPATE.
iN THE

EDGE BUSINESS ASSISTANCE PROC3RAhdl

/Option A

Bidder: h7ai•konly one option.
Use "V" or "9' to niark ontio r included in Bid

if ninrking Oprion 13, also show percentage ofprdposed participution.

O606 b4lN8

Bidder conimits to meer or e.xa:ed the adverti<ett EDGE Participation Goal •of 5 pcrccnt of tlte
Contract award atnount, calculated as a portion of the Base Bid plus all accepted Alternates-
by using ccrtitied El]GE Busine-ss Enterprise(s).

Bidder agrecs that• if selected for cons-ideration of the Conuact. it shall provide (iF.not provided
with the Bidder's Bid) a Cer•tified Stare»retrt qf Intent to Coretraci ancf ro !'et/6rut form )"or each

certitied EDGE Business EnCerprise proposed for use by the Bidder i f alvarded the C'ontract Cor
this Project.

Option B (also indicate percetttagc - see text)

Bidder does not areet the advertised EDGE Participation Goal percentage, hut, if-awaded thc

Contract for this Project, conmlJlS to pinride "/a of the Certtt-aet awa'tl aitmtttit,

calculated as a portion of the Base Bid plus all accepted Altemates, by usin^o cei;iGed fiDGL

Business Enterprise(s).

Bidder acknowledges it undra•stands the reqttirement for it to provide and agrees to provide, if
selected fot- consideration of the Contract, a detailed Aemoiistratioti af Good Fttith describine
its efforts imdertaken ptior to submitting its Bid to meet the advertised EDGE Participation Goal
percentage for the Contract for this Project. r"

Bidder agrees that if seleetcd for consideration of thc Contraet, it shall provide (if not provided

with the Bidder's Bid) a Cerlifred Statetnent oflittcnt To Caniracr artd To Perjorrn forni for each

certified EDGE $usine;ss Enterprise proposed for pse by the Bidder if awarded the Contract ror

this Project. .

Option C

Bidder declares that the Bidder is a certitied EDGE Business Enterprise and that if aw•ardccl this
Contract, the EDGE Particfpation pcreentage wil l be 100% of the Contract award anlount.

- K-6 OSFC Septeniber 2008
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RESOLUTION 07-98

000011

TIiE OI3IO SCIiOOL FACILITIES CONINIISSION
JULY 26, 2007

AMENDING MODEL RESPONSIBLE BIDDER REQUIRMENTS LIST
AND APPROVING ADDITIONAL BIDDER CRITERIA
RELATED TO THE CONSTRUCTION WORKFORCE

WHEREAS, the 122d Ohio General Assembly established the Ohio School Facilities
Commission (Commission) under Chapter 3318 of the Ohio Revised Code (ORC); and

WHEREAS, the Commission is conunitted to ensuring that schools are built by
responsible contractors employing a.qualifred workforce; and

WHEREAS, Section 3313.46 of the Ohio Revised Code requires School Districts to
award contracts to contractors submitting the lowest responsible bid after aompetitive
bidding; and

WHEREAS, Section 3318.10 of the Ohio Revised Code provides discretion for a Board
of Education, subject to Commission approval, to determine which contractor is the
lowest responsible bidder; and

WHEREAS, the Commission is comniitted to allowing additional local control to
individual School Districts which will ultimately own the school buildings, and have
responsibility for the upkeep and maintenance of the school buildings; and

WHEREAS, on February 15, 2007, the Coinmission adopted Resolution 07-16 which
included Attachment A; Model Responsible Bidder Requirements which would be
approved if adopted, in whole or in part, by a School District without further Commission
approval; and

WHEREAS, the Commission has determined it is necessary to amend the Model
Responsible Bidder Requirements adopted on February 15, 2007 as Attachment A to
Resolution 07-16; and

WHEREAS, the Commission has determined to allow, subject to Commission approval,
a School District participating in a Commission program to determine additional
standards related to the construction workforce.

NOW, THEREFORE BE IT RESOLVED THAT:

1. A School District participating in a Commission program shall have authority by
resolution of its Board of Education to establish responsible bidder criteria to
ensure the projects are completed by responsible contractors employing a
qualified workforce.

EXHIBIT
^ D
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000012

2. The responsible bidder criteria adopted by the Board of Education are subject to
Commission approval. Subject to legal review by the Commission, all
submissions by Boards of Education which contain any or all of the responsible
bidder criteria as set forth in Attachment A to this Resolution shall be considered
approved by the Commission. The responsible bidder criteria set forth in
Attachment A to this Resolution, entitled Model Responsible Bidder Workforce
Standards, replaces those responsible bidder criteria entitled Model Responsible
Bidder Requirements set forth in Attachment A to Resolution 07-16 adopted by
the Commission on February 15, 2007.

3. The Commission authorizes its Executive Director to approve of additional
responsible bidder criteria submitted by a Board of Education to the Commission
for approval.

4. Following the adoption of a Resolution of a Board of Education to establish
responsibility criteria for bidders and following approval by the Connnission, the
Commission authorizes the Executive Director to permit a School District to
include the responsible bidder criteria in the contract documents.

5. For projects advertised after October 1, 2007, the Executive Director shall only
approve contracts in which the Bidder has certified that it, and its subcontractors
or any other contractor perfortning work on the project covered under the contract
of the Bidder, it has implemented a written safety program, that each member of
its job site workforce has completed an OSHA 10 or 30 Hour Construction
Course, and that all project supervisors and all project foremen have completed an
OSHA 30 hour Construction Course.

6. The Executive Director is authorized to waive or amend provisions of a School
District's Project Agreement to facilitate the implementation of this Resolution.

7. The provisions of this Resolution shall not be used to contravene Ohio's
Encouraging Diversity Growth and Equity ("EDGE") Program as established by
the Ohio General Assembly and imptemented by the Connnission.

In witness thereof, the undersigned certifies the foregoing Resolution was duly adopted at
an open meeting held on July 26, 2007 by the members of the Ohio School Facilities
Commission.

2
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Attachment A

THE OHIO SCHOOL FACILITIES COMMISSION
MODEL RESPONSIBLE BIDDER WORRFORCE STANDARDS

000013

The following responsible bidder criteria may be included, by a resolution of a Board of
Education, in the construction contracts for school building projects undertaken pursuant
to Chapter 3318 of the Ohio Revised Code. These responsible bidder criteria are
reasonably related to performance of the contract work within the statutory framework set
forth in Section 9.312 of the Ohio Revised Code. The responsible bidder criteria shall be
evaluated in accordance with Section 3.4.3 of the lnstnxetions to Bidders.

As a condition precedent to contract award after bid, The Board of Education may
undertake with the Bidder a Constructability and Scope review on projects of One
Hundred Thousand Dollars ($100,000.00) or more to verify that the Bidder
included all required work.

2. The Low Bidder whose bid is more than twenty percent (20%) below the next
lowest bidder shall list three (3) projects that are each within seventy-five percent
(75%) of the bid project estimate for similar projects and that were successfully
completed by the bidder not more than five (5) years ago. This information shall
be provided if necessary at the post-bid scope review.

3. The Bidder shall certify it will employ supervisory personnel on this project that
have three (3) or more years in the specific trade andlor maintain the appropriate
state license if any.

4. The Bidder shall certify it has not been penalized or debarred from any public
contracts for falsified certified payroll records or any other violation of the Fair
Labor Standards Act in the last five (5) years.

5. The Bidder shall certify it has not been debarred from public contracts for
prevailing wage violations or found (after all appeals) to have violated prevailing
wage laws more than three times in the last ten years.

6. The Bidder shall certify it is in compliance with Ohio's Drug-Free Workplace
requirements, including but not limited to, maintaining a substance abuse policy
that its persoanel are subject to on this project. The Bidder shall provide this
policy or evidence thereof upon request.

7. The Bidder for a licensed trade contract or fire safety contract shall certify that the
Bidder is licensed pursuant to Ohio Revised Code Chapter 4740 as a heating,
ventilating, and air conditioning contractor, refrigeration contractor, electrical
contractor, plumbing contractor, or hydronics contractor, or certified by the State
Fire Marshall pursuant to R.C. 3737.65.

3
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8. The Bidder shall certify it has not had a professional license revoked in the past
five years in Ohio or any other state.

9. The Bidder shall certify it has no final judgments against it that have not been
satisfied at the time of award in the total amount of fifty percent (50%) of the bid
amount of this project.

10. The Bidder shall certify it has complied with unemployment and workers
compensation laws for at least the two years preceding the date of bid submittal.

11. The Bidder for a trade licensed pursuant to Ohio Revised Code Chapter 4740 or

requiring certification of the State Fire Marshall pursuant to R.C. 3737.65, shall

certify that the Bidder will not subcontract greater than twenty-five percent (25%)
of the labor (excluding materials) for its awarded contract, unless to specified
subcontractors also licensed pursuant to Ohio Revised Code Chapter 4740 or
certified by the State Fire Marshall pursuant to R.C. 3737.65

12. The Bidder shall certify it does not have an Experience Modification Rating of
greater than 1.5 (a penalty rated employer) with respect to the Bureau of Workers
Compensation risk assessment rating,

13. The Bidder shall certify that it will provide a minimum health care medical plan
for those employees working on this project, and shall provide the policy or
evidence thereof upon request.

14. The Bidder shall certify it will contribute to an employee pension or retirement
program for those employees working on this project, and shall provide the plan
or evidence thereof upon request.

15. The Bidder shall certify it shall use only construction trades personnel who
were trained in a state or federally approved apprenticeship program or Career
Technical program, or who are currently enrolled in a state or federally
approved apprenticeship program or Career Technical Program, or who can
demonstrate at least three years experience in their particular trade.

16. The Bidder shall certify it has not been debarred from any public contract; federal,
state or local in the past five years.

17. The Bidder shall certify that it, and its subcontractors or any other contractor
performing work on the project covered under the contract of the Bidder, shall
pay the prevailing wage rate and comply with the other provisions set forth in
Ohio's Prevailing Wage Law, R.C. 4115.03 through 4115.16, and O.A.C. 4101:9-
4-01 through 4101:9-4-28. This includes, but is not limited to, the filing of
certified payroll reports.

4
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18. The Bidder shall certify that it, and its subcontractors or any other contractor
performing work on the project covered under the contract of the Bidder, shall
comply with the requirements of a project labor agreement adopted for use on the
project.

A material breach of the responsible bidder criteria prior to, or during the contract
perfomtance, shall subject the contractor to all contractual remedies, including, but not
limited to, termination for cause.

5



IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OIiIO

STATE EX. REL., NORTHERN OHIO CASE NO.: CV-2009-04-2636
CHAPTER OF ASSOCIATED BUILDERS
& CONTRACTORS, INC., et al, JUDGE CALLAHAN

Plaintiffs,

V.

BARBERTON CITY SCHOOLS BOARD
OF EDUCATION,

Defendant.

RESPONSES TO PLA.INTIFFS' REQUEST FOR PRODUCTION OF DOCUMENTS

1. GENERAL OBJECTIONS

1. Defendant objects to the Interrogatories and Requests for Production of Documents to the
extent they seek information protected by attorney-client privilege, work-product
privilege, or any other privilege, protection, or immunity applicable under the govetning
law.

2. Defendant objects to the Interrogatories and Requests for Production of Documents to the
extent they are overly broad, vague, unduly burdensome, oppressive, and/or seek
information that is not relevant to the issues in this lawsuit or reasonably calculated to
lead to the discovery of admissible evidence.

3. These General Objections are made, to the extent applicable, in response to each of the
Interrogatories and Requests for Production of Documents as if the objections were fiully
set forth therein.

4. Defendant responds to each of the Interrogatories and Requests for Production of
Documents based upon information and documentation available as of the date hereof
and reserve the right to supplement and amend their responses.

EXHIBIT
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II. REQUEST FOR TIM PRODUCTION OF DOCUMENTS

1. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 1.

2. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 2.

3. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Subject to and without
waiving this objection, Defendant submits Attachment 3.

4. Objection. Tbis request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 4.

5. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 5.

6. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 6.

7. None.

8. None.

9. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 9.

10. None.

11. None.

12. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 12.

13. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 13.



14. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 14.

15. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 15.

16. Objection. This request is overly broad, vague, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving this
objection, Defendant submits Attachment 16.

Respectfully submitted,

Tamzin elle O'Neil (0071883)
McGown, ling & Whalen, Co., L.P.A.
1894 North leveland-Massillon Road
Akron, Ohio 44333
Phone: 330.670.0005
Fax: 330.670.0002
toneil^a^ncgownmarkling.com
etaylor@mcgpwnmarkling.com

Attorneys for Defendant
Barberton City School District
Board of Education



CERTIFICATE OF SERVICE

The foregoing Response was served by courier, upon Alan G. Ross and Nick A. Nykulak,

Ross Brittain & Schonberg Co., L.P.A., 6480 Rockside Woods Blvd. South, Suite 350,

Cleveland, OH 44131, this day of April, 2009.

Tamzin KelOy\O'Neil (0071883)

Attorney for TSefendant
Barberton City School District
Board of Education



IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

STATE EX. REL., NORTHERN OHIO CASE NO.: CV-2009-04-2636
CHAPTER OF ASSOCIATED BUILDERS
& CONTRACTORS, INC., et al, JUDGE CALLAHAN

Plaintiffs,

V.

BARBERTON CITY SCHOOLS BOARD
OF EDUCATION,

Defendant.

MAGISTRATE JOHN SHOEMAKER

RESPONSES TO PLAINTIFFS' INTERROGATORIES
AND REQUEST FOR ADMISSIONS

1. GENERAI.OSJECTIONS

1. Defendant objects to the Interrogatories and Request For Admissions to the extent they
seek information protected by attomey-client privilege, work-product privilege, or any
other privilege, protection, or immunity applicable under the governing law.

2. Defendant objects to the Interrogatories and Request for Admissions to the extent they
are overly broad, vague, unduly burdensome, oppressive, and/or seek information that is
not relevant to the issues in this lawsuit or reasonably calculated to lead to the discovery
of admissible evidence.

3. These General Objections are made, to the extent applicable, in response to each of the
Interrogatories and Request for Admissions as if the objections were fully set forth
therein.

4. Defendant responds to each of the Interrogatories and Request For Admissions based
upon information and documentation available as of the date hereof and reserve the right
to supplement and amend their responses.



11. INTERROGATORIES

1. Objection. This Interrogatory is not reasonably calculated to lead to the discovery of
admissible evidence. Without waiving this objection, Defendant responds Richard
Bowen + Associates, Inc. provided a hard copy of "Responsible Bidder Criteria"
resolution 07-98 from the OSFC as an FYI in the context of a monthly core meeting.

2. Objection. This Interrogatory is not reasonably calculated to lead to the discovery of
admissible evidence. Without waiving this objection, Defendant responds John Hall,
Superintendent recommended to the Board that a prevailing wage requirement be
included on the Project.

3. None.

4. Objection. This interrogatory is vague and ambiguous and is not reasonably calculated to
lead to the discovery of admissible evidence. Without waiving this objection, Defendant
responds the Board included the prevailing wage requirement in the Early Site Package
for the New Middle School Project. There are currently no other projects before the
Board. The Board has not yet considered whether to include prevailing wages on any
fizture projects_

5. Objection. This Interrogatory is not reasonably calculated to lead to the discovery of
admissible evidence. Without waiving this objection, Defendant responds one new
elementary school to house grades PK thra 4 and one new middle school to house grades
5 thra 8; renovations to Woodford Elementary School and UL Light MiddIe School to
house grades PK thru 4 and Barberton High School to house grades 9 thru 12 & Career
tech students; renovations/additions to Johnson Elementary School to house grades PK
thra 4; aliowance to abate and demolish Portage and Santrock elementary schools,
Highland Middle School and Decker Family Development Center.

6. Objection. This Interrogatory is not reasonably calculated to lead to the discovery of
admissible evidence. Without waiving this objection, Defendant responds it has not
designated or appointed one of its employees to serve in this position_

III. REQUEST FOR ADMISSIONS

1. Deny.

2. Deny.

3. Deny.

4. Objection. This request is not relevant. Without waiving this objection, Defendant
responds it is not required to request determination of prevailing wage rates from the
Ohio Department of Commerce and further answering, the Board admits it did not seek a
specific determination from the Ohio Department of Commerce.

-2-



Respectfnlly submitted,

Tamzin O'Neil (0071883)
McCro lcwn kling & Whalen, Co., L.P.A.
1894 North Cleveland-Massillon Road
Akron, Ohio 44333
Phone: 330.670.0005
Fax: 330.670.0002
toneil@mcgowiunarklin .g com
etavlor@Lncgownma.rkling.com

Attomey for Defendant
Barberton City School District
Board of Education



CERT'IITICATE OF SERVICE

The foregoing Responses were served by email, upon Alan G. Ross and Nick A.

Nykulak, Ross Brittain & Schonberg Co., L.P.A., 6480 Rockside Woods Blvd. South, Suite 350,

Cleveland, OH 44131, this 13^day of April, 2009.

Tamzin Kelle Neil (0071883)

Attorney for Defendant
Barberton City School District
Board of Education



VERIFICATION

STATE OF OHIO

COUNTY OF SUMIVIIT

)
)
)

SS:

The undersigned, being duly swom, deposes and says that the foregoing responses

to the request for interrogatories and admissions to the Barberton City Schools Board of

Education are true and accurate information to the best of my knowledge and belief.

Sworn and subscribed in my presence this 12 day of April, 2009.

NOTARY PUBLIC

PATRICIA A. HEiTIC
RfSIOENr SUMMIT COIIN7Y

NOTAFIYPU9I.IC STAiEOF,QHIO
N{YCOMNd5SI0t^E7^IflE5



IN THE COURT OF CONI\'ION PLEAS
SUMIVHT COUNTY, OHIO

STATE EX REL., NORTHERN OHIO CASE NO.: CV-2009-042636
CHAPTER OF ASSOCIATED BUILDERS
& CONTRACTORS, INC., et al, JUDGE CALLAHAN

V.

PlaintifFs,
NOTICE OF SERVICE

BARBERTON CITY SCHOOLS BOARD
OF EDUCATION,

Defendant

Now comes the Defendant, by and tbrough its attomey, Tamzin Kelley O'Neil, and gives

notice that Defendant has served its Responses to Plaintiff's First Set of Interrogatories and

Request for Admissions by email this 13th day of April, 2009, upon: Alan G- Ross, Ross and

Nick A. Kykulak, Brittain & Schonberg Co., LPA, 6480 Rockside Woods Blvd. South, Suite

350, Cleveland, Ohio 44131.

Respectfully Submitted,

.^^
t5 ^^Q

Tamzin Kelle 'Neil (0071883)
McGOWN, M6RKLING & WHALEN CO., L.P.A.
1894 North Cleveland-Massillon Road
Akron, Ohio 44333
Telephone: 1.3 3 0.670.0005
Facsimile: 1.330.670.0002
E-Mail: toneil@servingyourschools.com
Attorneys for Defendant Barberton City Schools
Board of Education



CERTIFICATE OF SERVICE

The original of the faregoing Notice of Service was served by email upon Alan Ross and

Nick A. Nykilak, Ross, Brittain & Schonberg Co., LPA. 6480IZockside Woods Blvd., Soutb,

Suite 350, Cleveland, Ohio 44131 this 13'i' day of April, 2009.

O'Neil (0071883)

Attorney for Defendant Barberton City Schools
Board ofEducation



IN TBE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO
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SUMM'T unU
CLERK OF COi;RTS

STATE EX. REL., NORTHERN OHIO ) CASE NO. 2009 04 2636
CHAPTER OF ASSOCIATED BUILDERS &
CONTRACTORS, INC., et. al_

Plaintiffs,

V.

'IT3E BARBERTON CITY SCHOOLS
BOARD OF EDUCATION

Defendant.

JUDGE: LYNNE S. CALLAHAN

MAGISTRATE: JOHN SHOEMAKER

PLAIIVTIFFS' BRLEF IN
OPPOSITON TO DEFENDANT
BARBERTON CITY SCHOOLS
BOARD OF EDUCATION AND
TIIE OHIO SCHOOL FACILITIES
COMMISSION'S MOTIONS TO
DISMISS.

L INTRODUCTION

This action is, among other tbings, a taxpayers action seeking to obtain a permanent

injunction restraining the Barberton City Schools Board of Education ("Board") and the Ohio

School Facilities Commission ("OSFC") from accepting bids, awarding any contracts, expending

any public monies, and/or performing any work upon any such agreement or contract already

executed for the construcfion of the New Barberton Middle School Project ("ProjecP'), located in

Barberton, Ohio, because the bid specifications and resultant contract require compliance with

Chapter 4115 of the Ohio Revised Code, commonly know as Ohio's prevailing wage law

referred to as "Chapter 4115" or "prevailing wage")1 in contravention of R.C. 4115_04(B)(3) and

1 Ohio's prevailing wage law is codified at RC. 4115.03 to RC. 4115.16, R.C. 4115.21 and R.C. 4115.99. See also,
OA.C. 4101:9-0-01 through OA.C. 4101:914-28.
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other State laws.2 Amended Verified Complaint ¶1.

The Verified Amended Complaint ("Amended Complaint") also seeks a declaratory

judgment pursuant to Section 2721 of the Ohio Revised Code, requesting the Court to declare

null, void, and otherwise unconstitu.tional, the actions of the Board and the OSFC which, among

other things, incorporated a prev ia.ling wage requirement in its bid specifications and

construction documents for the Project contrary to R..C. 4115.04(B)(3) and RC. 3313.46(A)(6),

and/or doing so on any other construction contracts for construction at the New Barberton

Middle School or any other facility Plaintiffs claim to be exempt under R.C. 4115.04(B)(3).

Amended Complaint ¶2.

Plaintiffs, The Northern Ohio Chapter of Associated Builders & Contractors, Inc.

("ABC"), Fechko Excavating, Inc. ("Fechko") and Barberton Taxpayers Dan Villers and Jason

Antill C`Taxpayers") (or collectively referred to as "Plaintiffs") oppose the Board and OSFC's

Motions to Dismiss for failure to state a claim upon wliich relief can be granted. As

demonstrated below, the Board and OSFC's Motions fail to establish Plaintiffs' Amended

Complaint should be dismissed or that any of the Plaintiffs lack standing to assert such claims in

this case.

II. PROCEDiJRAI. HISTORY

On April 3, 2009, Plaintiffs' filed a Verified Complaint for Declaratory Judgment and

Other Relief and a Motion for Temporary and Permanent lnjunction against the Board.3 A

hearing was held with the Magistrate on April 3, 2009 and Plaintiffs Motion for a Temporary

2 The arguments to be made against the Board and the OSFC's Motions to Dismiss are virtaally identical and
responses to both Motions were combined into one brief to avoid unnecessary duplication of the arguments
presented. In fact, the OSFC does not address any other claim, but Plaintiff's first claim for relief which is identical
to the same issue argued by the Board.

' Plaintiffs also filed a Motion for Expedited Discovery with the Court which was never ruled upon.
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Restraining Order was verbally denied by the Magistrate 4 A Preliminary Injunction hearing was

set for April 15, 2009. On April 10, 2009, the Plainttffs' and the Board submitted witness lists

and exhibits for the Preliminary Injunction hearing to the Magistrate and the Board provided

Plaintiffs with some initial discovery_ On April 13, 2009, two days before the preliminary

injunction hearing, the Board filed a Mofion to Dismiss this lawsuit alleging Plaintiffs' failed to

join an indispensable party to the litigation, namely the OSFC. On April 13, 2009, a hearing was

held with the Court and it was decided that the OSFC and Mr. Excavator,5 the successful bidder

on the Project, would be added by Plaintiffs as Defendants to the lawsuit.

On Apri123, 2009, Plaintiffs' filed its Amended Complaint for Declaratory Judgment and

Other Relief and a Motion for Permanent Injunction against the Board and the OSFC. Plaintiffs

also named Mr_ Excavator as a party Defendant, but alleged no specific claims against it.

Plai.ntiffs' Amended Complaint alleges six (6) separate claims in this case seeking declaratory,

injunctive and/or monetary relief related to each claim:

(1) The Board and/or the OSFC exceeded their authority and abused their
discretion because neither can apply or adopt a Chapter 4115 prevailing
wage requirement on the Project, as the Project is exempt from Chapter
4115 requirements by operation of R.C. 4115.04(B)(3). See Amended
Complaint ¶28 and ¶29;

(2) The Board and/or OSFC exceeded their authority and abused their
discretion because neither can apply or adopt a Chapter 4115 requirement
on the Project because both are required by law to accept the "lowest
responsible bid" submitted for the Project. By mandating that prevailing
wages must be paid on the Project, the Board and the OSFC abused their
discretion and exceeded their authority under the law by accepting a bid
other than the "lowest" bid for the Project. See Amended Complaint ¶35
through ¶45

° An Order from the Magistrate denying Plaintiffs' Motion for Temporary Restraining Order was never issued.

5 On or about April 9, 2009, Mr. Excavator filed a Motion to intervene. The Motion was rendered moot as Mr.
Excavator was added to the case as a Defendant by Plaintiffs.
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(3) The Board and/or OSFC, by simply stating that Chapter 4115 applied to
the Project, failed to set forth any rules or regulations regarding the
enforcement and/or administration of ffiis requirement on the Project,
violating Ohio's competitive bidding laws, and providing W. Excavator
with a competitive advantage over all other bidders for the Project, as the
Ohio Department of Commerce is without jurisdiction to enforce or
administer the Chapter 4115 requirement on this Project. See Amended
Complaint ¶51, ¶52, ¶53, ¶54, and ¶55;

(4) The Board and/or OSFC, by simply stating that Chapter 4115 applied to
the Project without defrnTng any rules or regulations regarding the
enforcement or administration of this requirement before or after the bid
award, violated Obio's competitive bidding laws by subjecting every
contractor who submitted a bid to unannounced bidding criteria, as the
Ohio Department of Commerce is without jurisdiction to enforce or
administer the Chapter 4115 requirement on this Project. See Amended
Complaint ¶53, ¶54 and ¶55.

(5) The Board and/or,the OSFC, assuming that Chapter 4115 could apply to
the Project, failed to follow the requirements of Chapter 4115 on the
Project causing all bids on the Project to be void and unlawful. See
Amended Complaint ¶56 and ¶57; and

(6) The Board and/or OSFC resolution and subsequent actions undertaken in
adopting a prevailing wage requirement on the Project, without setting
forth any rules or regulations regarding how the Chapter 4115 requirement
would be administered or enforced is constitutionally void for vagueness,
and otherwise denies all contractors who submitted a bid on the Project
their right to due process under the law, since a reasonable person of
ordinary intelligence cannot ascertain the requirements under the law.
See Amended Complaint ¶51, ¶58, ¶59 and ¶60.

On May 7, 2009, the Court held a pretrial hearing which set a discovery cut-off date of

July 6, 2009 and a trial date of August 10, 2009 in this matter. The Board and the OSFC

indicated their intent to file a Motion to Dismiss the Amended Compliant before filing an answer

in this case. Since the May 7, 2009 hearing, the Board and the OSFC have refused to allow

Plaintiffs to conduct any discovery in this case by refusing to schedule any depositions and by

filing protective orders with the Court.6 In response, Plaintiffs' fled a Motion to Compel

6 The Magstrate did not have the opporCUnity to review Plaintiffs Brief in Opposition to the Board's Motion to
Quash the deposition of third party witness Tom Haaznden before rendezing its May 19, 2009 ruling. A Motion to
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Discovery based upon the Magistrate's May 19, 2009 Order quashing the subpoena served on

Tom Harnden and ordering discovery to proceed. Both the Board and the OSFC took a leave to

plead in this case and filed their respective Motions to Dismiss on May 28, 2009.r

IIL STATEMENT OF FACTS

A. The Parties.

Plaintiffs, Dan Villers and Jason Antill are taxpayers of the City of Barberton and

Summit County, Ohio. Villers owns a home and resides at 1167 Shannon Avenue in Barberton,

and Antill owns a home and resides at 1288 Valley Avenue in Barberton. Amended Complaint

¶5. Plaintiff, Fechko is an Ohio corporation and a consiruction company doing business in the

State of Ohio that received bid specifications for the Project and submitted a bid for the Project.

Id. at ¶6_ Plaintiff ABC is a non-profit corporation organized under the laws of tbe State of

Ohio. Id. at 17.

ABC is a local chapter of Associated Builders and Cont.ractors, Inc., which is a national

trade association consisting of over twenty-five thou.sand Merit Shop construction industry

associates and contractors. Id. The objective of ABC and its members is to provide high quality,

low cost, and timely construction work which benefits businesses, consumers and taxpayers. Id_

at ¶8. The Northern Ohio Chapter of ABC represents over three hundred and fifty Merit Shop

associate members and construction contractors, including contractors located in Summit County

and contractors employing residents of Summit County and the City of Barberton. Id. at ¶9_

Reconsider that roling was filed with the Court. Subsequently, a hearing on the Motions for Protective Order and
Plaintiffs' Motion to Compel is set for hearing before the Magistrate on June 8, 2009. Because of inherent
confusion with the Magistrate's May 19, 2009 Order, the depositions of Tom llamden, Gavin Smith and a to be
identified representative from the Board charged with administering and/or enforcing the Chapter 4115 requirement
on the Project did not take place_

' On May 15, 2009, Pla{ntiffs' served a Second Request for written Discovery, Including Admissions on the Board,
and a First Set of written Discovery Requests, lncluding Admissions on the OSFC.
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Plaintiff Fechko, which bid on the Project, is a member of the Northem Ohio Chapter of ABC.

Idat¶9and¶10.

Defendant, Board is located in Barberton, Ohio and is a board of education organized

under the Laws of the State of Ohio, pursuant to R.C. 3313.01 et seq. Id at ¶I1. Defendant

OSFC was created by Senate Bill 102 to administer financial assistance to school districts for the

acquisition or constnxction of classroom fac,-ilities in accordance with sections 3318_01 to

3318.33 of the Revised Code aud is a body corporate and politic capable of being sued pursuant

to RC. 3318.30. Id. ¶12. Defendant Mr: Excavator is a construction contractor and Ohio

Corporation who was awarded the contract for tbe site work on the Project. Id at ¶13.

B. Relevant Facts.

On or about March 3, 2009, the Board issued an advertisement for sealed bids for the site

work for the Project. Amended Complaint ¶15 and Exhibit "B." The Board and the OSFC are

co-owners of the construction Project during the design and consiraction of the Project Id. at

¶16. The Project is a public improvement undertaken by, or under contract with, the Board Id.

at ¶17. The Project is being funded in part by taxpayer funds as a 5.2 mill levy was passed by

Barberton taYpayers in March of 2008 to fund at least 40% of the construction costs for the

Project. Id. at ¶18. The remm,aing 60% of the construction costs for the Project are being funded

by taxpayer monies received from the OSFC, a state administrative agency created by the 122nd

Ohio General Assembly to fund school constraction projects. Id. at ¶19.

In 1997, the Ohio 122"d General Assembly in Senate Bill No. 102, atnended Ohio's

Prevailing Wage Law, adding RC. 4115.04(B)(3) to Chapter 4115 in order to specifically

exclude every board of education from compliance with Chapter 4115 in order to save taxpayers

and school districts money on school constrnction Projects. Ict at ¶30. Senate Bill No. 102 not
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only exempted secondary school construction projects from Chapter 4115, but also created the

OSFC to fund cerfain school construction projects. Id.

Like the Board, any public funding received from the OSFC does not trigger compliance

with Ohio's Prevailing Wage Law, as the OSFC is also exempt from the requirements of Chapter

4115 through the operation of RC. 4115.04(B)(3). Id. at ¶3L When funding a school

construction project undertaken by a board of education, the OSFC does not require, nor can it

require, the application of Ohio's prevailing wage law to the project. Id. at ¶32. Despite the

intent of the General Assembly to exclude school construction projects from the requirements of

Chapter 4115, the OSFC allows school boards to "elect" to apply Chapter 4115 to school

construction project receiving OSFC funding. Id at ¶33. In fact, the OSFC enacted Resolution

07-98 on July 26, 2007, including Attachment A, "Model Responsible Bidder Workforce

Standards," which unlawfully allows, encourages and/or recommends boards of education

receiving OSFC administered taxpayer funds to apply Chapter 4115 to construction projects to

which boards of education are otherwise exempt in violation of Ohio law and pubic policy. Id. at

¶34 and Exhibit "D."

Because the Board and the OSFC are unequivocally exempt from the requirements of

Chapter 4115 by the Ohio Legislature and cannot "elect" to apply the provisions of Chapter 4115

to the Project, the Ohio Department of Commerce, the administrative agency statutorily charged

with the administration and enforcement of Chapter 4115, will not, and can not in any way,

provide any of the investigative or multiple administrative services to aid the Board or the OSFC

in the application or enforcement of Chapter 4115 to work performed on the Project. Id. at ¶53. It

is the position of the Ohio Department of Commerce that it is without statutory jurisdiction or

authority to enforce or apply Chapter 4115 to the Project, because the Project is exempt from
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requirements of Chapter 4115 through operation of R.C. 4115.04(B)(3). Id. at ¶54. As such,

without the investigative, administrative, and enforcement services that Chapter 4115 assigns by

name to the Ohio Department of Commerce, which are needed in order to administer and

properly enforce the requirements of Chapter 4115 to the Project, compliance with the Chapter

4115 requirement imposed by the Board is impossible. Id at ¶55. Literally, the Department of

Commerce constitutes the entire machinery of the statute such that when the multiple fimctions

are excised from the statute due to the school district exemption; the statutory mechanisms have

no way to fnnction.

The March 3, 2009 advertisement for sealed bids issued by the Board included an

unlawful requirement stating "PREVAILING WAGE RATES APPLY; BIDDERS SHALL

COMPLY WITH CHAPTER 4115 OF TFtE OHIO REVISED CODE." Id. at ¶ 20, see also,

Amended Complai.nt Exhibit "B." Contractors who submitted bids for the Project are believed to

have submitted their bids using wage rates supplied by the Board in its bid specifications, which

purport to be the applicable prevailing wage rates for Summit County, although no wage

detertnination was ever requested by the Board as required by RC. 4115.04(A) or determined by

the Ohio Departrnent of Commerce pursuant to R.C. 4115.05. Id.. at ¶21.

Prior to advertisement for bids on the Project, or at any time thereafter, the Board and the

OSFC have in violation of the Chapter 4115 failed to: (1) have the Director of Commerce

determine the prevailing rates of wages of inechanics and laborers called for by the public

improvement in the locality where the work is to be performed, prior to advertising for bids in

violation of R.C. 4115.04 and ILC. 4115.08; (2) attach a schedule of wages determined and

issued by the Ohio Departm.ent of Commerce to the construction/bidding documents in. violation
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of R.C. 4115.04; and (3) designate a prevailing wage coordinator or failed to have the Director of

Commerce appoint a coordinator in its stead in violation of R.C. 4115_032. IcL at ¶ 56 and ¶57.

Sealed bids for the Project were submitted to the Treasurer of the Barberton City School

District on March 25, 2009 and were opened and read immediately thereafter. Id_ at ¶22. On or

about April 1, 2009, the Board held a special session in which it awarded the contract for the sita

work for the Project to W. Excavator, the supposed low bidder on the Project. Id. at ¶ 23. At

the time this lawsuit was fled, no contract had been executed for work on the Project and no

work had commenced. Id. at ¶24. In fact, on April 3, 2009, at the hearing on Plaintiffs' Motion

for Temporary Restraining Order, upon questioning by t.he Court of the Board concerning

whetber a contract had been signed between Mr. Excavator and the Board, representatives for the

Board responded that no contract had been entered into for the Project. Id. at ¶25.

However, it was later discovered that in an effort to circumvent the issuance of injunctive

relief, the Board and the OFSC subsequently entered into a contract with Mr_ Excavator to

perform work on the Project on April 6, 2009, incorporating within its provisions the unlawful

imposition of Chapter 4115. Id. at ¶26. It is believed that work is currently underway on the

Project The Board and Mr. Excavator having entered into a contract for the Project after this

action was filed, as warned by the Ivlagistrate on April 3, 2009, have "proceeded at their own

risk" indicating that an injunction could be still granted by the Magistrate. S Id. at ¶48.

8 See, e.g., City of Lancaster v. Miller (1898), 58 Ohio St. 558, 51 N.E. 52; McCloud v. City of Cofumbus (1896), 54
Ohio St. 439, 44 N.E. 95. (Courts will leave the parties to such an unlawfnl transaction where they have placed
themselves, and will refuse to grant relief to either party); Pincelli v_ Ohio Bridge Corp. (1966), 5 Ohio St. 2d 41,
213 N.E. 2d 356 (The requirements for competitive bidding on contracts for the erection, alteration, or repair of
county bridges by private contract, set forth in Section 153.31, are mandatory, and a contract made without
compliance with such sections is void and unlawful); and Lathrop Co. v. City of Toledo (1966), 5 Ohio St 2d 165,
172, 214 N.E. 2d 408, 412 (Many times this court has held that no recovery can be bad on a contract that is entered
into contrary to one or more of the legislated requirements). In each of the above cited cases, the contract was void
ab initio. See Communicare, InG v. Wood County Bd of Comm'rs (2005), 161 Ohio App. 3 d 84, 829 N.E.2d 706.
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Absent the Board and the OSFC's unlawfn.l inclusion of the Chapter 4115 requirement on

the Project, Fechko's bid for the site work on the Project would have been $863,751.88 or

$26,000.00 lower, than the Chapter 4115 bid it submitted on the Project. Id. at ¶40. Fechko's

Chapter 4115 bid was $889,751.88 for the site work on the Project. Id. at ¶43. Bidding the

Project without the Chapter 4115 requirement would have lowered Fechko's labor costs by on

the Project by approximately $10 per hour. Id. at ¶41. As such, without the unlawful Chapter

4115 requirement on the Project, Fechko's overall contract bid would have been $$10,248.12

lower than Mr. Excavator's bid of $874,000.00, making Fechko low bidder on the Project Id. at

¶41 and ¶42. More so, if the Board and the OSFC did not unlawfully require the application of

Chapter 4115 and the payment of prevailing wages on the Project, Fechko's non-prevailing wage

bid would have resulted in a net $10,248.12 savings on the construction costs for the Project to

Barberton taxpayers. Id. at ¶44. Because the contract awarded by the Board is unlawful and

void the OSFC and the Board are required to re-bid work on the Project without the inclusion of

the unlawful prevailing wage requirement Id. at ¶46. Due to the Board and OSFC's unlawfnl

actions, Fechko has incurred expenses in preparing its bid for the contract for the site work on

the Project in excess of $2500. Id. ¶71 to ¶75.

IV. ARGUMEN7'

A. Standard of Review.

A Civ. R. 12(B)(6) motion to dismiss tests the sufficiency of the complaint. In ruling on

such a motion, the trial court must take all the allegations in the complaint as true and draw all

reasonable inferences in favor of the nonmoving party. Mitchell v. Lawson Milk Co. (1988), 40

Ohio St3d 190, 192, 532 N.E.2d 753; Pollock v. Rashid (1996), 117 Ohio App.3d 361, 367, 690

N.E.2d 903. The trial court may dismiss a complaint on a Civ. R. 12(B)(6) motion only when
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the plaintiff can prove no set of facts that would enfitle the plaintiff to relief. O'Brien v. Univ.

Community Tenants Union, Inc. (1975), 42 Ohio St.2d 242, 327 N.E_2d 753, syllabus; Pollocl;

supra, at 367-368. In the instant matter, neither the OSFC, nor the Board can satisfy this

standard to succeed in dismissing Plaintiffs' Amended Complaint.

B. All of Plaintiffs' Claims have Merit.

1. The Board and the OSFC have Exceeded their Authority and Abused
their Discretion by Mandating Compliance with Chapter 4115 on Project.

The Board argues that it did not abuse its discretion by mandating prevailing wage on the

Project and states that "Plaintiffs offer absolutely no facts in their Amended Complaint to

support their claim that the Board abused its discretion...." Board Mem. in Supp. at 6- The

Board also argaes that "Plaintiff's fail to identify any specific provision of Chapter 4115 that

prohibits" a board or education from mandating a prevailing wage compliance requirement in the

bid specifications for the Project. Board Mem. in Supp. at 7. However, the Board completely

fails to comprehend Plaintiffs' argument. It is because neither the Soard, nor the OSFC have

implied or express statutory authority to apply a Chapter 4115 requi.rement to the Project, that

they obviously exceeded their statutory authority thereby abusing their discretion_ The

Plaintiffs' Amended Complaint more than adequately alleges verified facts, which if taken as

true, state a claim on which relief may be granted. The plain language of RC_ 4115_04(B)(3)

and (B)(4) clearly demonstrates for the Court that the General Assembly intended to deprive the

Board and the OSFC from exercising any authority to "elect" to apply a Chapter 4115

requirement to a construction project undertaken by the Board.

a. The R.C. 4115.04 Unambiguously Prevents Board from Electing a
Chapter 4115 requirement on the Project.
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The Plaintiffs' allege that the Board exceeded its authority and abused its discretion by

electing to make ILC. 4115.03 thmugr 4115.16, R_C. 4115.21 and 1LC. 4115.99 applicable to the

site work construction on the Project Amended Complaint at ¶117, 18, 22 to 39. R.C.

4115.03(B) provides in part the following:

(B) Sections 4115.03 to 4115.16 of the Revised Code do not apply to:
r * ^

(3) Public improvements undertaken by, or under contract for, the
board of education of any school district or the governing board of
any educational service center;

(4) Public improvements undertaken by, or under contract for, a county
hospital operated pursuant to Chapter 339 of the Revised Code or a
municipal hospital operated pursuant to Chapter 749. of the Revised
Code if none of the funds used in constructing the improvements are the
proceeds of bonds or other obligations that are secured by the full faith
and credit of the state, a county, a township, or a municipal corporation
and none of the funds used in consirncting the improvements, including
funds used to repay any amounts borrowed to construct the
improvements, are funds that have been appropriated for that purpose by
the state, a board of county commissioners, a township, or a municipal
corporation from fnnds generated by the levy of a tax, provided that a
county hospital or municipal hospital may elect to apply sections
4115.03 to 4115.16 of the Revised Code to a public improvement
undertaken by, or under contract for, the hospital;

(Emphasis added).

In comparing the statutory language deliberately used by the General Assembly in section

(B)(3), which exempts projects undertaken by any board of education from Chapter 4115 with

the explicit language used in` section (B)(4), which exempts county and municipal hospital

construction projects, it is clear that the Legislature specifically included the language to allow

county hospitals to "elect" to apply prevailing wages to a construction project, while

intentionally denyin.g the same statutory authority to a board of education. Thus, the Board is
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without any statutory authority to apply Chapter 4115 to the Project in any way, thereby

constituting an abuse of discretion and a violation of state law.

VJhere the Legislature sought to give a public body the ability to "elect" prevailing wage,

it specifically did so. As such, the plain language of R_C. 4115.04(B)(3) actually prohibits

boards of education from "electing" prevailing wage as the Board did here.9 Moreover, the

paramount goal in the construction or interpretation of a statute is to ascertain and give effect to

the Legislature's intent in enacting that statute. Featzka v. Millcraft Paper Co. (1980), 62 Ohio

St.2d 245, 247, 405 N.E.2d 264, 266. A court must frrst look to the language of the statute to

detennine legislative intent. Ohio State Bd of Pharmacy v. Frantz (1990), 51 Ohio St3d 143,

1.45, 555 N.E.2d 630, 632; Provident Bank v. A'ood (1973), 36 Ohio St.2d 101, 105, 65 0.O.2d

296, 298, 304 N.E.2d 378, 381. Hence, "in reviewing a statute, a court cannot pick ont one

sentence and disassociate it from the context, but must look to the four comers of the enactment

to determine the intent of the enacting body." State v. Wilson (1997), 77 Ohio St.3d 334, 336,

1997 Ohio 35, 673 N.E.2d 1347. Statutory language "should not be construed to be redundant,

nor should any words be ignored." E. Ohio Gas Co. v. Pub. UtiL Comm. (1988), 39 Ohio St 3d

295, 299, 530 N.E.2d 875. However, where the words of a statute are plain and unambiguous, it

is the court's duty to enforce that statute -- not interpret it. Provident Bank v. Wood (1973), 36

Ohio St2d 101, 105, 65 0.0.2d 296, 298, 304 N.E.2d 378, 381.

Here, the words of R.C. 4115.04(B)(3) are not ambiguous and clearly set forth the

Legislature's intent to prohibit boards of education from applying Chapter 4115 to any school

construction project. As such, it is the duty of the Court to enforce the statute as written and find

9 See Elek v. Huntington Nat'1 Bank (1991), 60 Ohio St3d 135, 573 N_E.2d 1056 (where the Legislature wants to
provide a legal right or relief under a statute, it uses specific language to do so).
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the Board exceeded its authority and abused its discretion in mandating compli.ance with Chapter

4115 on the Project

b. The Board has No Authority to Exceed the Statutory Mandate of
the General Assembly.

In Hall v. Lakeview Local Sch. Dist.. Bd of Ed. (1992), 63 Ohio St. 3d 380, 588 N.E.2d

785, the court found that a school board exceeds its authority when it acts outside the powers

granted to it by statute. In so ruling, the court analyzed the two statutory provisions to determine

that a school board did not have the authority to enter into a supplemental contract with a

custodial employee. Specifically, the court stated the following:

Boards of education, as creatures of statute, have no more authority
than that conferred upon them by statute, or what it clearly implied
there fronm. RC. 3319.081 applies to contracts with respect to
nonteaching employees. The statute does not contain a provision
authorizing a board of education to enter into supplemental contracts
with nonteaching employees_ In comparison R.C. 3319.08 specifically
authorizes a board of education to enter into supplemental contracts
with teachers whereby a teacher receives additional compensation for
additional duties performed. Clearly, if the General Assembly had
intended to employer a board of education to enter into supplemental
contracts with nonteaching employees, the General Assembly could
have specifrcally so stated as it did with regard to teachers in RC.
3319.08. Therefore we find that a board of education does not have the
authority to enter into supplemental contracts with non-teaching
employees.

Id (intemal citations omitted).

Likewise, in Educational Services Institute, Inc., et al, v. Gallia-Vinton Education

Service Center, et aL, 4a' Dist No. 03CA6, 2004 Obio 874, the Court held a school board had no

authority to contract with a consulting company to provide superintendent services when the

statute failed to provide the school board with explicit authority to do so, causing the contract the

school board entered into to be void. The Court stated:
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In framing this issue, appellants argue that contractin.g with a consulting company
to provide for superintendent services is permi.ssible because nothing in the
Revised Code prohibits it. This arQument iQnores the nature of a school board's
authority. Under appellants' argarn.ent, a school board has the power to act unless
a specific statutory restriction prohibits it. However, as indicated, a school board's
authority is li.mited to those powers expressly granted to it by statute, or clearly
iDplied from it. Hall, supra Thus, a school board has no authority to act unless a
specific statute gives it such authority. While R.C. 3319.01 gives governing
boards the authority to appoint a superintendent, the statute, when read
in conjunction with Ohio Adm. Code 3301-24-05, requires the board to appoint an
individual with a valid superintendent's license to act as superintendent. It does
not permit the board to appoint a corporation to act as superintendent. Thus, the
Board exceeded its authority when it appointed the Iustitute to act as
superintendent.

(Id. at ¶15, emphasis added)_

Educational Services, like Hall, supra, directly contradicts the Board and the OSFC's

assertions that they have authority to elect to apply a Chapter 4115 provision to the Project

simply because R.C. 4115.03(B)(3) does not expressly prohibit them from doing so. See also,

Perkins v. Bright (1923), 109 Ohio St_ 14, 141 N.E. 689 ("Boards of education are creations of

statute, and their duties and authority are marked by legislalion, and those who contract with

them must recognize the limitations placed by law-by the power that created such boards. The

language of the statute under consideration is clear, plain, positive and mandatory, and, if the

object sought to be obtained by the Legislature is not the best for the public, its amendment or

revision may be sought in the Legislature, but as long as the law remains upon the statute books

in its present form we must give it such construction as it s plain letter requires.") Bd. of Ed of

City Sch. Dist of Cleveland v. Ferguson, AUD. (1941), 68 Ohio App. 514, 39 N.E.2d 196 (in a

declaratory action, iFinding that a school board did not have the authority to purchase blankets for

children susceptible to tuberculosis or lunches for underprivileged children). See also, State, ex

rel. Locher, Pros. Atty., v. Menning, 95 Ohio St., 97 (The legal principle is settled in this state

that county commissioners, in their fjnancial transactions, are invested only with limited powers,
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and that they represent the county only in such transacti ons as they may be expressly authorized

so to do by statute. The authority to act in financial transactions must be clear and distinctly

granted, and, if such authority is of doubtful import, the doubt is resolved against its exercise in

all cases where a financial obligation is sought to be imposed upon the county.). Boards like the

School District have no license to increase their powers or confer upon themselves additional

jurisdiction under any general authority conferred uon them to adopt rules and regalations for

their governance where, as here, the Legislature has explicitl exempted school districts from the

reqnirements of Chapter 4115. If such conduct were permitted, the enactments of the Le¢islature

would be rendered meaningless. State, ex rel. Bd. of Edn. of Cincinnati, v_ Griffith, 74 Ohio St.,

80, 77 N. E., 686; Davis et al., Civil Service Comm., v. State, ex rel. Kennedy, Dir. of Public

Service, 127 Ohio St, 261, 187 N. E., 867; Verberg v. Board of Education, 135 Obio St. 246,

248 (Oliio 1939) (same); State, ex rel. Clarke, v. Cool; Aud., 103 Ohio St., 465, 134 N. E., 655

(same).

It is axiomatic that school boards are strictly managed and controlled by the dictates of the

General Assembly. Bd of Edn. of Cincinnati v.. Yolk (1905), 72 Ohio St. 469, 480; Thaxton v.

Medina City Bd ofEducation, 21 Ohio St 3d 56, 57 (Ohio 1986); See also, State use ofBoard of

Education v. Griffith, 74 Ohio St. 80, 93-94 (Ohio 1906)(The statute gives to the board the power

to make rules and regulations for the govemment of itself, its appointees and pupils: that is, rules

for their management, control and direction. It could not for a moment be assamed that section

3985 confers upon the board the uower to legislate, so as to confer upon itself and its appointees

powers and duties wbich are not found in the acts of the general assembly. If the board can

enlarge the powers and duties of its appointees beyond the statutory limits, it can enlarge its own

powers and duties. Such power could not be, and in our opinion was not intended to be, conferred
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upon the board of education by the general assembly.); See also, Davis v. State, 127 Ohio St. 261,

264-265 (Ohio 1933), citing Cincinnati Polyclinic v. Balch, 92 Ohio St., 415, 111 N. E., 159;

Fulton v. Smith, 99 Ohio St., 230, 124 N. E., 188; City ofElyria v. Yandemark 100 Ohio St, 365,

126 N. E., 314 (Jurisdiction conferred by the Consti.tution is not subject to legislative control; nor

is jurisdiction conferred by law upon boards or commissions subject to extension by them.).

Thus, it is clear, as various Ohio Courts, including the Supreme Court have found nearly a

dozen times, a school board is strictly bound by statutes governing their administration, cannot

exceed the express dictates of the General Assembly, cannot extend its authority, nor can it pass

resolutions, enact contracts or otherwise attempt to legislate against the express will of the

Legislature. Simply stated, if the General Assembly had intended to allow a board of education

the authority to "elecY' to apply Chapter 4115 to a construction project, it would have included

"election" language in R.C. 4115.04(B)(3) as it did for county hospitals in RC. 4115.04(B)(4).

It is within the statutory power of the General Assembly to lay down rules governing the

procedure for the letting of public contracts, and where a validly enacted statute sets forth

requirements governing the letting of public contracts which are reasonably calculated to preserve

the integrity of such contracts and to secure performance thereunder, the parties must comply

with those requirements. See Board of Eda v Sever-Millianzs Co., 22 Ohio St. 2d 107 (Ohio

1970). The Board and the OSFC by requiring Chapter 4115 to be applied to the Project, when the

General Assembly clearly intended to exempt school construction projects from the requirements

of the prevailing wage law statute, exceeded their statutory authority and abused their discretion.

c. The Board's Other Arguments are Without Merit.

In an attempt to skew the issue of the Board exceeding its authority by applying Chapter

4115 to the Project, it states that the "Plaintiffs do not allege that by requiring prevailing wage
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requirement in the bid specifications for the Project, the Board in any way interfered with the

openness and honesty of the bidding process or that it resulted in favoritism or fraud " Board

Mem. in Supp. at 8, citing Cedar Bay Constr., Inc. v. Fremont (1990), 50 Ohio St.3d 19, 21, 552

N.E.2d 202, 204. However, in order to prove their claims, Plaintiffs' do not have to prove the

aforementioned elements. Cedar Bay Constr., Inc., merely states that the purpose behind

competitive bidding laws, and does not deal with a situation where, like here, a public body

exceeded its statutory authority_ Id Here, as explained above, Plaintiffs' have alleged that the

Board took illegal action by applying Chapter 4115 and subsequently entered into an illegal and

void contract Amended Complaint at ¶¶ 17, 20-21, 24, 26, 27, 29-30, 35. Accordingly, Plaintiffs

have alleged facts, that the Board unlawfully applied Chapter 4115 to the contract for the Project,

which if true entitled Plaintiffs to the relief requested.

The Board goes on to argue that it is has the authority to apply Chapter 4115 to the

construction of school facilities because such authority is implied from R.C. §§ 3313.37, 3313.47

and 3313.17. Board Mem. in Supp. at 8_ The Board relates that the general powers granted to it

by the aforementioned sections afford it the statutory authority to apply Chapter 4115 to the

Project. Board Mem. in Supp. at 7-8. However, it is a well settled rule of statutory construction

that where a statute couched in general terms conflicts with a specific statute on the same subject

the latter must control. State of Ohio v_ Taylor, 113 Ohio St. 3d 297,2007 Obio 1950 at ¶12, 865

N.E.2d 37. The fact that the General Assembly has deemed it appropriate to enact specific

legislation which states that Chapter 4115 does not apply to school construction projects, and that

county hospitals, and not school boards, can voluntarily "elect" to apply the provisions of Chapter

4115 to a construction project, is convincing evidence that the General Assembly did not intend

the general terms of R.C. 3313.37, 3313.47 or 3313.17 to provide boards of education with any

18



inherent or express authority to elect a Chapter 4115 provision as a requirement on such

constraction projects. See Ferguson, AUD., 68 Ohio App. at 518-19.

More so, if it were not for R.C. 4115.04(B)(3), the Board would undoubtedly lack the

discretion to apply or not apply Chapter 4115, but instead would be required to apply Chagter

4115 to all construction projects. In State ex rel_ Evans (1982), 69 Ohio St.2d 88, 91, 431 N.E.2d

311, the Ohio Supreme Court held that Ohio's Prevailing Wage Law has significant

extraterritorial effects, beyond the scope of any municipality's local self-goveznment or police

powers when holding that a municipality could not pass an ordinance exempting its construction

projects from the application of the state law. Thus, the dictate for compliance or non-

compliance with pravailing wage law is a two-way street Therefore, the reverse is also true. A

govemmental entity cannot "elect" to apply prevailing wage law against the will of the General

Assembly which has explicitly legislated to exempt those projects from the obligations of the

statute. In State ex. rel. Evans the Supreme Court held, general laws of the state are supreme in

the exercise of the police power, regardless of whether the matter is one which might also

properly be a subject of municipal legislation, where there is a direct conflict the state re ation

prevails. Id. To determine whether a resolution, regulation or ordinance is in conflict with a

general state law, the test is "`whether the ordinance permits or licenses that which the statute

forbids and prohibits, and vice versa."' D.A.B.E., 292 F. Supp_ 2d at 973 (quoting Middleburg

Heights v. Ohio Bd of Bldg. Stnds. (1992), 65 Ohio St. 3d 510, 512, 1992 Ohio 11, 605 N.E.2d

66. Here the mandate by the OSFC and the Board that Chapter 4115 will apply to the Project is

in direct conflict with State law that unambiguously exempts school construction projects from

the application of Obio's Prevailing Wage Law. See RC. 4115.04(B)(3).
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Therefore, by expressly stating that Chapter 4115 does not apply to school construction

projects an.d by not giving boards of education the authority to "elect" to apply the provisions of

Chapter 4115 to construction projects undertaken by a board of education, as was expressly

provided to county hospitals, the General Assembly has made it absolutely clear that boards of

education have no authority, and thus no discrefon, to elect to Wly a Chapter 4115

requirements to any constructionproiect undertaken by the Board.

The Board further cites to State ex reL Greisinger v. Grand Rapids Bd of Educ_ (1949),

88 Ohio App.3d 364, 100 N.E.2d 294, for the proposition that a board of education's discretion

should not be interfered with by a court of law in the absence of fraud or other abuse of

discretion Board Mem. in Supp. at 8. In Greisinger, the defendant school board would not

allow a group of Jehovah's Witnesses to use the auditorium of the school. Id at 364. The

Jehovah's Wituesses filed suit aIleging that their constitational rights were violated by the school

board's decision to not allow them to use school facilities. Id at 365. Specific statutes gave the

board the authority to rent the hall if certain conditions were met. Id at 370. The court found

that the school board's actions were within its authority and it did not abuse its discretion because

the Jehovah's Witnesses failed to meet the requirements for haIl rental. Id at 374-375. In

discussing the discretionary power of the school district therein, the court stated that the "Plenary

power thus granted, and the action taken by the [school board] must be deemed valid unless it is

clearly prohibited by the Constitution." Id at 374.

As explained above the Board clearly acted outside its statutory authority, as provided by

the General Assembly in mandating that Chapter 4115 applied to the Project. Unlike Greisinger,

the Board here has no authority to "elect" to apply Chapter 4115 to school constroction projects,

and thus by impermissibly adding the Chapter 4115 requirement, the Board acted outside its
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authority and abused its discretion. Also, unlike the school board in Greisfnger, who did not take

actions prohibited by the Constitution, the Board in this case has clearly taken action which is

expressly prohibited by statute_ As such, the facts of Greisinger are clearly inapposite to the case

herein.

d. Chapter 4115 Cannot be Applied by Contract to the Project.

The Board and the OSFC argue that they can apply a Chapter 4115 requirement by

contract on the Project. The argument that the Board is free to include in a contract a prevailing

wage requirement for the Project is simply wrong. See Hamilton Local Bd. ofEduc. v. Arthur,

1973 Ohio App. LEXIS 1777 (Ohio Ct. App., Franklin County July 24, 1973), citing, 48 Ohio

Jurisprudence 2d, at Section 80, page 778:

Boards of education in Ohio are creatures of statute and their duties as well as
their autb.ority are clearly defined by the state legislation on the subject. Their
authority or jurisdiction is derived solely from statute and is limited strictly to
such powers as are clearly and expressly granted to them or are clearly imptied
and necessary for the execution of the powers expressly granted. They have
special powers which are to be strictly construed, and which they cannot exceed;
and since boards of education have only such authority as is conferred by law,
when they take action outside of and against the plain provisions of the law, such
action is absolutely void.

It is true that a school board of each school district is a body politic and corporate
and is, pursuant to R.C. 3313.37, capable of contracting and being contracted
with.

However, the overriding premise remains controlling that boards of education
have only such powers as are expressly granted by statute, or as are necessarily
implied from those powers expressly granted, and the board has no power to bind
the school district to a contract not authorized by law, Board ofEducation v. Volk
(1905), 72 Ohio St. 469; Schwing v. McClure (1929), 120 Ohio St. 335.

As such, the Board cannot contract for an illegal act that exceeds its authority granted by

statute. The Board cannot adopt its own prevailing wage law by resolution, nor can it apply the

law through contract. Unlike a common person to a contract, the Board, and the acts of the Board
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are at all times restricted by the statutes governing its administration. The argument is simply

without merit

e. The OSFC Resolution is Void, Unenforceable and Against Public
Policy.

Likewzse, the Board and the OSFC seems to imply that somehow the OSFC's Resolution

07-98, passed July 26, 2007, absolves them of any liability for adopting the Chapter 4115

requirement on the Project However, the OSFC is an administrative agency of the State created

by H.B. 102 to fund school construction Projects. The OSFC itself has no authority to legislate

or pass resolutions in contravention of State law, particularly R.C. 4115.04(B)(3) or R.C.

3313.46(A)(6). Contrary to the Board and OSFC's "discretion" assertions, neither has the

authority or discretion to usurp the will or intent of the General Assembly by attempting to

legislate by resolution or otherwise, or to act to extend their own authority past what the General

Assembly has specifically granted to them_ The Defendants' argnments are wholly without

merit.

It is well established the administrative regulations and resolutions cannot dictate public

policy, but rather can only develop and administer policy already established by the General

A.ssemblv_ D.A.B.E., Inc. v. Toledo-Lucas County Bd. of Health, 96 Ohio St. 3d 250, 259-260

(Ohio 2002), citing, Chambers v. St. Mcery's School (1998), 82 Ohio St3d 563, 567, 697 N.E.2d

198. In D.A.B_E., the Supreme Court of Ohio explained it is well settled that an aduninistrative

agency has only such regulatory power as is delegated to it by the General Assembly and

authority that is conferred by the General Assembly cannot be extended by the administrative

agency. Burger Brewing Co. v. Thomas (1975), 42 Ohio St.2d 377, 379, 71 Ohio Op. 2d 366,

329 N.E.2d 693. The Supreme Court stated further "such grant of power, by virtue of a statute,

may be either express or implied, but the liumitation put upon the implied power is that it is only
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such as may be reasonably necessary to make the express power effective. In short, the implied

power is only incidental or ancillary to an express power, and, if there be no express^rant, it

follows, as a matter of course, that there can be no implied Emphasis added). In

construi.ng such grant of power, particularly administrative power through and by a legislative

body, the rules are well settled that the intention of the grant of power, as well as the extent of

the grant, must be clear; that in case of doubt that doubt is to be resolved not in favor of the mnt

but against it Id at P38-40, quoting State ex reL A. Bentley & Sons Co. v. Pierce (1917), 96

Ohio St 44, 47, 117 N.E. 6.10

Here, RC. 4115.04(B)(3) clearly and unam.biguously exempts school constnzction

projects from prevaili.n.g wage laws. The dictate from the General Assembly mandates the OSFC

to prevent, not encourage, school boards from adopting resolutions or enacting contracts which

attempt to apply a Chapter 4115 to a school construction project which contravenes the intent of

the Legislature. As such, the OSFC resolution is clearly in cont.ravenfion of State law, and even

if the OSFC and the Board arguments are given some credence that Chapter 4115 could be

lo See also, State ex reL Godfray v. McGinty (1981), 66 Ohio St. 2d 113 (a county welfare department is limited to
the exercise of only those powers that are clearly and distinctly granted by the General Assembly. There is no
express stamtory authority authorizing a county welfare department to contract out for its parent location services.
Cf. R C. 329.04(B). Thus, the board correctly determined that the welfare department could not contract out for its
parent location services.); Browning-Ferris Industries of Ohio, Inc. v. Mahoning Cty. Bd ofHealth (1990), 69 Ohio
App.3d 96, 100, 590 N.E.2d 61, 6 Anderson's Ohio App. Cas. 302, cause dismissed (1991), 60 Ohio St.3d 704, 573
N.E.2d 122("Generally, an administrative agency or boar&..has no greater power than that expressly conferred
upon it and has no inherent power."); Att6of v Ohio State Bd of Psychology, 2007 Ohio 1010, P44 (Ohio Ct App.,
Franklin County Mar. 8, 2007); D.AB_E., Inc. Y. Toledo-Lucas County Bd of Health, 96 Ohio St. 3d 250, 259-260
(Ohio 2002)(There is no express grant of power in RC. 3709.21, or elsewhere, allowing local boards of health
unfettered authority to promulgate any health regulation deemed necessary. Since there is no express delegation, it
follows that there is no implied authority for petitioners to adopt the smoldng ban at issue.); Nicely v. Kline, 2006
Ohio 951, P32 (Ohio Ct. App., Franklin County Mar. 2, 2006)(the CSEA, an administtative agency, did not have
express or to award an appellant retroactive support under the statute from the general assembly); Hoeflinger v. West
Clermont Local Bd ofEducation, 17 Ohio App. 3d 145, 148-149 (Ohio CL App., Clermont County 1984)(Given the
intent of the general assembly in drafting the statute, the Court concluded that a board of education does not to have
the power to require a teacher to provide a doctor's statement as to the necessity of sick leave. Had the legislature
intended to give the board of education the power to require a doctor's "excuse" to justify a sick leave, it clearly
would have specificaIly done so, as it did in RC. 143.29 and as it does today in RC_ 124.3 8.).
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applied because it is not expressly prohibited by the language of R.C. 4115.04(B)(3), the court

must resolve the doubt against the OSFC and the Board and hold neither have the statntory

authority to apply a Chapter 4115 requirement to a school construction project. See Burger

Brewing Co., supra.

2. The Board and the OSFC violated R.C. 3313.46(A)(6).

The Plaintiffs' second claim, which is not directly addressed by the Board or the OSFC, is

premised upon the statutory xequirement that the Board, under Ohio law, must accept the lowest

responsible bid on all construction contracts pursuant to RC. 3313.46(A)(6). Due to the Board

and OSFC's unlawfnl actions in adopting a Chapter 4115 requirement on tbe Project, acceptance

of the lowest responsible bid for the Project has been made impossible and the contract is

unlarvful and void in violation of State law

In 1997, the Ohio 122°a General Assembly in Senate Bill No. 102 amended Ohio's

Prevailing Wage Law, RC. 4115.03 to RC. 4115.16, in order to specifically exclude all boards

of education from compliance with Chapter 4115 when undertaking public improvement projects

in order to save Ohio schools and taxpayers money. See R.C. 4115.04(B)(3); see also, Senate

Bill 102. The Legislature intended the money saved in school construction costs to be applied to

improving the student's education and overall experience, while casing the financial burden on

resident taxpayers. In the same Senate Bill, the Ohio Legislature created the Ohio School

Facilities Commission to help fund school construction projects.

The Ohio Legislature then ordered th.e Legislative Service Commission to issue a report

five years later detailing: (1) the amount of money saved by school districts and educational

service centers due to the exemption; (2) the impact of the exemption on the quality of public

school building consktvction in the State; (3) the impact of the exemption on the wages of
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construction employees working on the construction of public school buildings in the State; and.

(4) other subjects as determined by the Legislative Budget Office. On May 20, 2002, the

Legislative Service Commission issued a report indicating an aggregate 10.7% savings on school

construction projects due to the Chapter 4115 exemption amounting to 487.9 million dollars.

See also the May 20, 2002 Legislative commission Report No. 149. Following the results of the

Legislative Commission Report, the Ohio Legislature did not act to remove the prevailing wage

exemption for school construction projects, nor did the Legislature amend the statute to allow a

board of education to "elect" to apply prevailing wages to a constroction project undertaken by a

board of education.

Not only is the exemption and Legislative Commission Report clear evidence of the

Legislature's intent not to permit boards of education from applying Chapter 4115 to a

construction project, but are counter to any arguments the Board and the OSFC can muster that

they did not violate R.C. 3313.46(A)(6), as the Legislative Report is the only one of its kind in

the State of Ohio and is unrebuttable, stating the a Chapter 4115 requirement increases

constniction costs.

R.C. 3313.46(A)(6)" mandates the Board and the OSFC to accept only the "lowest"

11 The Chapter 4115 requirement on the Project is not a "responsibility" factor. ItC. § 9.312 sets forth
"responsibility" criteria for public contracts. A.C. 9.312(A) provides:

(A) If a state agency or political subdivision is required by law or by an ordinance or resolution
adopted under division (C) of this section to award a contract to the lowest responsive and
responsible bidder, a bidder on the contract shall be considered responsive if the bidder's proposal
responds to bid specifications in all material respects and contains no nregularities or deviations
from the specifications which would affect the amount of the bid or otherwise give the bidder a
competitive advantage. The factors that the state agency or political subdivision shall consider in
determining whether a bidder on the contract is responsible include the experience of the bidder,
the bidder's financial condition, conduct and performence on previous contracts, facilities,
management sidlls, and ability to execute the contract properly.

The Statute does not provide any language whatsoever that agreeing to voluntarily comply with Chapter 4115 would
make a bidder "more responsible," or make its workforce "more efficient" The requirement to comply with
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responsible bid for work on the Project.12 Here, Fechko's bid for the Project would have been

$10,248.121ess that the bid submitted by Mr. Excavator had the un]awful requirement mandating

compliance with Chapter 4115 not been included in the bid specifications by the Board for the

Project. Amended Complaint at ¶ 35. This expenditure for the site work on this Project is the

fust step in an overall $46 milli.on dollar construction of the Project Based upon the Legislative

Service Commission 2002 study adopted and endorsed by the Ohio Legislature, there is an

aggregate savings of 10.7% to Barberton taxpayers and Ohio taxpayers by virtue of the

elimination of the Chapter 4115 requirement Hence, the Board's unlawful imposition of Chapter

4115 wages will amount to millions of dollars of additional costs to Barberton and Ohio
f
taxpayers. It is important to note that a majority of the funding for this project comes from the

OSFC, whose source of funds is from taxes paid to the State of Ohio. By requiring bidders to pay

prevailing wages when the Board's Project is exempt from Chapter 4115 requirements,

constitutes an abuse of discretion by the Board, as they exceeded their authority, which will result

in the misappropriation of taxpayer funds. More so, by the OSFC condoning and supporting the

prevailing wage requirements is in direct defiance of the Legislature that permitted the OSFC to

exist The conduct of the OSFC, in condoning and participating in the unlawful imposition of

Cbapter 4115, wasting taxpayer dollars, under the guise of a July, 2007 intemal memo, shatters

basic notions of the separation of powers doctrine that form the basis for democracy. The

Legislative Branch exempted school districts from Chapter 4115 and now the Administrative

Branch, the OSFG, simply writes a memo, ten years after the exemption was enacted, and asserts

prevailing wage laws is dictated by statute as a condition of a public works project It is not a responsibility or
discretionary criteria

1z RC_ 3313.46 (AX6) provides: "None but the lowest responsible bid sha11 be accepted The board may reject all
the bids, or accept any bid for both labor and material for such improvement or repair, which is the lowest in the
aggregate. In all other respects, theaward of contracts for improvement or repair, but not for purohases made under
section 3327.08 of the Revised Code, shall be pursuant to section 153.12 of the Revised Code."
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that by the sleight of its pen it may supersede the mandate of tbe Legislative Branch. Regardless

of which Administrative Branch's anarchistic conduct might be at issue, the Judicial Branch

should act swiftly and decisively and strike down such conduct to preserve our system of

govemment

Thus, even if the Board could elect a Chapter 4115 provision on the Project, i.e. if R.C.

4115.04(B)(3) did not directly prohibit Chapter 4115's application, R.C. 3313.46(A)(6) still

mandates the Board to accept the "lowest" bid. Since the Legislature, through its 2002 LSC

Report has deterttii.ned that the Chapter 4115 requirement arbitrarily increases and inflates bid

costs for the Project, the Board violated R.C. 3313.46(A)(6) by failing to accept the lowest bid for

the construction of the Project in violation of State law. It is no different for the Board to

mandate a Chapter 4115 requirement in the bid or to simply mandate in the contract that all

construction workers who perform work on the Project must be paid $50 per hour. Both would

violate the Board's statutory obligation to accept the lowest bid for the work. Plaintiffs' claim

has merit and the Board's Motion to Dismiss must be denied.

3. The Board and the OSk'C violated Competitive Bidding Laws.

Assuming arguendo that the OSFC or the Board may "elect" to apply Chapter 4115 to the

Project, the nkwner in which they did clearly violates State law. The Supreme Court has held,

"the prevailing wage law evidences a legislative intent to provide a comprehensive, uniform

framework for, inter alia, worker rights and remedies vis-a-vis private contractors, sub-

contractors and materialmen engaged in the construction of public improvements in this state.

The prevailing wage law delineates civil and criminal sanctions for its violation." State ex rel.

Evans v. Moore, 69 Ohio St. 2d 88, 91 (Ohio 1982). The OSFC and the Board concede that the

Ohio Department of Commerce will not enforce or administer the Chapter 4115 requirement on
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the Project With this admission, the Board and the OSFC have failed to pass any resolutions or

to include any roles which will advise respective bidders as to how Chapter 4115 will be applied

or enforced on the Project.

The Board continues its flawed argument in favor of dismissal by stating that the

"Plaintiffs specifically acknowledge that the Board's bid specifications presented a cornmon basis

for bidding." While it is true that all bidders herein bid on the same illegal contract, it cannot be

said that the Board is entitled to dismissal of Plaintiffs' Amended Complaint because of this fact

As throughout its argnment, the Board fails to acknowledge that by applying Chapter 4115, it has

exceeded its authority granted by the General Assembly, and thus abused its discretion.13 The

Board's argument regarding this issue is essentially that it can inject illegal terms into bidding

specifications, and as long it follows those illegal terms, and all bidders are subject to the same

illegal terms, it does not abuse its discretion. The proposition is against public policy and the

purposes for having competitive bidding requirements as explained below. Plaintiffs have

alleged facts, which if true, demonstrate that the Board exceeded its authority and violated

competitive bidding laws and dismissal of these claims is improper.

i. The Board and the OSFC Unlawfully Subjected All Bidders to
Unannounced Bidding Criteria.

Competitive bidding, under either the state statutes or a municipal charter, is "...to

provide for open and honest competition in bidding for public contracts and to save the public

13 The Ohio Supreme Conrt in Dayton, ex rel. Scandrick v. McGee (1981), 67 Ohio St2d 356, 359, 21 O.O. 3d 225,
226, 423 N.E2d 1095, 1097, de5ned "abuse of discreflon" as follows: "`The meaning of the term "abuse of
discretion"...connotes more than an error of law or of judgment; it implies an unreasonable, arbitrary or
unconscionable attitnde....' Steiner v. Custer (1940), 137 Ohio St 448, paragraph two of the syllabus; Conner v.
Conner (1959), 170 Ohio St 85; Rohde v. Farmer (1970), 23 Ohio St2d 82; and State v. Adams (1980), 62 Ohio
St2d 151. `Arbilrary' means `without adequate determining principle;...not govemed by any fixed rules or
standard.' B1ack's Law Dictionary (5 Ed_). `Unreasonable' means `irrafionaL' Id." See, also, State, ex rel. Shafer, v.
Ohio Turnpike Comm., supra, at 591, 50 O.O. at 4691F70, 113 N.E2d at 19-20. Simply stated, if the Board
exceeded its statutory anthority, it then abnsed its discretion as its decision are arbitrary and unreasonable.
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harmless, as well as bidders themselves, from any kind of favoritism or fraud in its varied

forms." Chillicothe Bd of Edn. v. Sever-Villiams Co. (1970), 22 Ohio St.2d 107, 115, 51 O.O.

2d 173, 178, 258 N.E.2d 605, 610 (constniing iLC. 3313.46 as relating to the competitive

bidding requirement for school boards); Cedar Bay Constr., Inc. v. Fremont, (1990), 50 Ohio St.

3d 19, 21.

Above aIl else, the intent of competitive bidding is to protect the ta.xpayer. Qrevent

excessive costs and corrnpt pracflces, and provide open and honest competition in biddiag for

public contracts. Cementech Inc. v. City ofFairlativn, 109 Ohio St3d 475, 849 N.E_2d 24, 2006-

Obio-2991 at P 9 (citing Danis Clarkco Landfill Co. v. Clark Cty. Solid Waste Mgt. Dist. (1995),

73 Ohio St.3d 590, 602). Boger Contracting Corp, v. Board of Comm'rs of Stark County (5th

Dist. 1978), 60 Ohio App. 2d 195, 198, 396 N.E. 2d 1059, 1061 ("The overriding purpose of the

Legislature in compelling mandatory competitive bidding by public bodies for major

construction projects ... is to protect the taxpayer and users of the system against excessive costs

and corrupt practices."); U.S. Constructors and Consultants, Inc. v. Cuyahoga Metropolitan

Housing Authority (8th Dist. 1973), 35 Ohio App. 2d 159, 163, 300 N.E. 2d 452, 454

("Competitive bidding is well recognized in public matters because it...eliminates collusion, and

saves taxpayers money..."). Likewise, the Supreme Court of Ohio has held that a public entity

abuses its discretion wben it bases its decision to award a contcact or bid upon nebulous or

nonexistent criteria after bids are opened constituting an abuse of discretion. City of Dayton ex

rel. Scandrickv. McGee (1981), 67 Ohio St. 2d 356, 423 N.E.2d 1095.

In the instant matter, the Board and the OSFC adopted a Chapter 4115 requirement on the

Project when they are prevented by R.C. 4115.04(B)(3) from doing so. Both the OSFC and the

Board admit that the Department of Commerce has no jurisdiction to administer enforce the
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Chapter 4115 requirement on the Project. The Chapter 4115 requirement requires more than

simply paying employees prevailing wages and contains requirements for filing certified payroll

reports, posting requirements, employee notifications, and further provides for the administration

and resolution of complaints_ See R.C. 4115.071(C), 4115.05, 4115.07, 4115.10 and 4115.16.

Because the statute was designed with a nearly exclusive administrative procedure, no bidder on

the Project can comply with the requirements of Chapter 4115 if the Obio Department of

Commerce cannot administer or enforce the statute on the Project. This is because Chapter 4115

names the Ohio Department of Commerce to perform all of the administrative and enforcement

functions. Once the Department's roles are deleted from the language of Chapter 4115, there is a

total void in the performance of every administrative and enforcement function. Thus, when the

School Board and the OSFC merely mandate, in one broad stroke, compliance with Chapter

4115, that mandate cannot possibly be realized without the numerous administrative and

enforcement functions being assigned to be performed by the School Board or the OSFC_ It is

like a car without an engine.

Thus, the Board and the OSFC simply stated in the bid advertisement thai the provisions

of Chapter 4115 apply to the Project, such a requirement is unenforceable. The Board and the

OSFC did not adopt any rules or regulations to enforce or administer their own version of

Chapter 4115, nor did they specifically adopt any specific provisions from the statute that would

apply to the Project. Thus, because the Chapter 4115 requirement is unenforceable, and the

Board and the OSFC failed to adopt any regulations for the administration or enforcement of

Chapter 4115, before or after, the Project was bid and awarded, the Board and the OSFC

subjected all bidders to unannouneed bidding criteria.
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Furthermore, the Board and the OSFC actions in failing to delineate or otherwise explain

to any bidders how the Chapter 4115 requirement would be administered and enforced on the

Project provided Mr. Excavator with a competitive advantage over all other bidders. Since the

Board and the OSFC have absolutely no way to enforce Chapter 4115 on the Project, and have

failed to do so to date, Mr. Excavator, or any successful bidder for that matter, may pay its

employee whatever it wishes in violation of the contract award without legal recourse. The only

way the Board and the OSFC can properly enforce the Chapter 4115 requirement is through the

Ohio Department of Commerce. See R.C. 4115.10,4115.13 and 4115.16_ Any other bidder who

bid the Project with the intent of complying with the Chapter 4115, and without prior knowledge

that the Ohio Department of Commerce is without jurisdiction to enforce the Chapter 4115

requirement on the Project, would be at a distinct competitive disadvantage.

In view of the foregoing, Plaintiffs' claim that the Board and the OSFC violated Ohio's

Competitive Bidding laws has merit and the Board's Motion to Dismiss should be denied.

ii. The Board and the OSFC failed Comply with the Statutory
Requirements of Chapter 4115.

Likewise again, and assuming arguendo that the Board or the OSFC could "elect" to

apply a Chapter 4115 to the Project, the Board and the OSFC have failed to follow the

requirements of Chapter 4115 before advertising the Project for bid. The Board makes a circular

argument in this regard that it is not required to follow the statutory procedures in Chapter 4115

because its is exempt from the statote. In essence, the Board argues it can have its cake and eat it

too. However, as stated above, Chapter 4115 evidences a legislative intent to provide a

comprehensive, nniform framework for worker rights and remedies vis-a-vis private contractors,

sub-contractors and materialmen engaged in the construction of public improvements in this
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state. See State ex reL Evans supra. Hence, if the Board could apply Chapter 4115 to the Project

it must strictly adhere to the requirements set forth by the Legislature.

In this regard, the Board and the OSFC violated competitive bidding laws by failing to

(1) to have the Director of Commerce determine the prevailing rates of wages of mechanics and

laborers called for by the pubfic improvement in the locality where the work is to be performed,

prior to advertising for bids in violation of R.C. 4115.04 and R.C. 4115.08; (2) failed to attach a

schedule of wages as determined by the Director of Commerce, to the construcfion/bidding

documents in violation of R.C. 4115.04; and (3) failed to designate a prevailing wage coordinator

and failed to have the Director of Commerce appoint a coordinator in its stead in violation of

R.C. 4115.032.

Thus, if the Board and the OSFC could apply Chapter 4115 to the Project, then the

contract award for the Project is unlawful and void as both failed to follow the statutory

requirements of Chapter 4115 before bidding or awarding the contract for the Project. Plaintiffs'

claims have merit in this regard the Board's Motion to Dismiss must be denied.

5. The Contract is Void for Vagueness and Denys Bidders Due Process_

The void-for-vagueness doctrine, embodied in the Due Process Clause of the Fourteenth

Amendment, invalidates any legislation that "either forbids or requires the doing of an act in

terms so vague that [persons] of common intelligence must necessarily guess at its meaning and

differ as to its application." Connally v. General Constr. Co., 269 U.S. 385, 391, 70 L. Ed. 322,

46 S. Ct. 126 (1926). Due process demands that the State provide meaningful standards in its

laws. A law must give fair notice to the citizenry of the conduct proscribed and the penalty to be

affixed if that law is breached. See, generally, Kolender v. Lawson (1983), 461 U.S. 352, 357-

358, 103 S.Ct. 1855, 75 L.Ed.2d 903; Colten v. Kentucky (1972), 407 U.S. 104, 110, 92 S.Ct.
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1953, 32 L.Ed.2d 584. Implicitly, the law must also convey an understandable standard capable

of enforcement in the courts, for judicial review is a necessary constitutional counterpoise to the

broad legislative prerogative to promulgate codes of conduct. Gtaccio v. Pennsylvania (1966),

382 U.S. 399, 403, 86 S.Ct. 518, 15 L.Ed.2d 447.

Although the vagueness doctrine is perhaps most familiar in the context of criminal law,

"[v]agu.e laws in any area suffer a constitutional in#irniity." Ashton v. Kentucky (1966), 384 U.S.

195, 200, 86 S.Ct. 1407, 16 L.Ed_2d 469. As the United States Supreme Court has explained:

Vague laws offend several importaat values. First, because we assume that man is
free to steer between lawful and unlawful conduct, we insist that laws give the
person of ordinary intelligence a reasonable opportunity to know what is
prohibited so that he may act accordingly. Vague laws may trap the innocent by
not providing fair warning. Second, if arbitrary and discriminatory enforcement is
to be prevented, laws must provide explicit standards for those who apply them.
A vague law impermissibly delegates basic policy matters to police [officers],
judges, and juries for resolution on an ad hoc and subjective basis, with the
attendant dangers of arbitrary and discriminatory application.

Graynedv. Rockford (1972), 408 U.S. 104, 108-109, 92 S.Ct. 2294, 33 L.Ed.2d 222_

When a statute is challenged under the due-process doctrine prohibiting vagueness, the

court must determi.ne whether the enactment (1) provides sufficient notice of its proscriptions to

facilitate compliance by persons of ordinary intelligence; and (2) is specific enough to prevent

official arbitrariness or discrimination in its enforcement. Kolender, 461 U.S. at 357, 103 S_Ct.

1855, 75 L_Ed2d 903. The deternvnation of whether a statute is impermissibly imprecise,

indefuiite, or incomprehensible, must be made in light of the facts presented in the given case

and the nature of the enactment challenged. See Buckley v. Wilkins, 105 Ohio St.3d 350, 2005

Ohio 2166, 826 N.E.2d 811, P 19; Coates v. Cincinnati (1971), 402 U.S. 611, 614, 91 S.Ct.

1686, 29 L.Ed.2d 214; Hoffman Estates v. The Flipside, Hoffman Estates, Inc. (1982), 455 U.S.

489, 495, 102 S.Ct. 1186,71 L.Ed.2d 362, and fn. 7.
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In undertaking that inquiry into the statute or ordinance at issue, the courts are to apply

varying levels of scrutiny. "The difference between the various levels of scrutiny for vagneness

has never been de6nitively spelled out, as in equal protection jurisprudence." ABN 51st St

Partners v. New York, 724 F.Supp. 1142, 1147, (S.D.N.Y.1989). Though the degree of review is

not described with specificity, regulations such as including the requirements and various

penalties in Chapter 4115 in the contract herein that are directed to economic matters and impose

only civil penalties are subject to a "less strict vagueness test" If the enactment "threatens to

inhibit the exercise of constitutionally protected rights," a more stringent vagueness test is to be

applied. Hoffman Estates, 455 U.S. at 498-499, 102 S.Ct. 1186, 71 L.Ed.2d 362.

In either rubric, however, a statute is not void simply because it could be worded more

precisely or with additional certainty. State ex rel. Rear Door Bookstore v. Tenth Dist. Court of

Appeals (1992), 63 Ohio St.3d 354, 358, 588 N.E.2d 116, citing Roth v. United States (1957),

354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498. 'I'be critical question in all cases is whetber the

law affords a reasonable individual of ordinary intelligence fair notice and sufficient definifion

and guidance to enable him to conform his conduct to the law; those that do not are void for

vagueness. Grayneg 408 U.S. at 108-109, 92 S.Ct 2294, 33 L.Bd.2d 222; Papachristou v.

Jacksonville (1972), 405 U.S. 156, 92 S.Ct. 839, 31 L.Ed.2d 110.

Since the board of education of each school district is a governmental entity established

by Ohio statute, resolutions and regatations passed by the Board or the OSFC in this case are

analogous to an ordinance or statute. By adopting a resolution and setting forth bidding

documents and contracts containiug a requirement to apply Chapter 4115 to the Project, the

Board is violating the prevailing wage exemption set forth in R.C. 4115.04(B)(3), imposing void
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and vague requirements on contractors and therefore, the Court should declare the Board's

resolution, bid specifications and resultant contract to be unconstitutionally void for vagueness.

The prevailing wage requirement included in the bid specifications and resultant contract

by the Board is vague and ambiguous, impairing the competitive bidding process for Plaintiffs

for several reasons. First, the Board simply stated in the bid specifications that bidders shall

comply with Chapter 4115. However, because the Department will not administratively assist,

investigate or enforce Chapter 4115 for the Board's Project, no contractor can comply with

Chapter 4115 while working on the Project. Second, and as stated before, there are dozens of

requirements contained in Chapter 4115 which the Department is required to fulfill before a

project can begin, or that require direct enforcement by tha Ohio Department of Commerce. The

Board and the OSFC have not explained or enumerated to any contractor submitting a bid on the

Project how these provisions of Chapter 4115 would apply or be enforced without the direct

involvement of the Department of Commerce. As to what entity or public officials will perform

all of the Department's functions and what procedures will be followed is not merely vague -

rules and regulations in the foregoing regard are non-existent. It is analogous to the Board and

OSFC mandating that speed limits be observed without advising drivers of what the speed

limit(s) are, without a police department to administer compliance with the unannounced speed

limits, and without a traffic court to enforce compliance. Because of the Department's intimate

involvement in nearly every aspect of Chapter 4115 compliance, there are numerous substantive

and procedural mechanisms in the statute and accompanying regulations that provide for the

essential due process rights of public authorities, contractors and employees. Once the

framework of the Department's pivotal constitutional role in providing substantive and
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procedural due process is removed, the structure of the statute collapses, rendering it

unintelligibly vague and thus, unconstitutionalty void.

For instance, Chapter 4115 requires the Department to determine the applicable

prevailing wage rates for the Project. See R.C. 4115.04 and R.C. 4115.05. The statate also

provides that the Department is the exclusive first step to any person/parCy filing a prevailing

wage complaint against any contractor or subcontractor who is believed to be in violation of the

law. See R.C_ 4115.16 and R.C. 4115.16. Where and with which Board employee will

prevailing wage complaints be filed for the Project? What procedures will be foIIowed in the

investigation of the complaint? Will an interested party as defined under Chapter 4115 be

permitted to fle a complaint and thereafter be permitted to institute a private action to enforce

Chapter 4115? Who will set the wage rates for the Project? Who will update the wage rates as

the project proceeds as required by R.C. 4115.05? How often will wage rates be updated? Who

will ensurc contractors are complying with the law? Chapter 4115 places the Department in the

administrative and investigative position to perform all of these functions. The above list of

questions is merely a satnpling of the questions that arise and render the Board's inclusion of

Chapter 4115 hopelessly vague and thus void_

Simply stated, the Board's Chapter 4115 requirement is simply impossible to apply or

enforce on the Project and no contcactor can be in compliance with the requirements of Chapter

4115 without the direct involvement of the Depar4nent to administer and enforce the law.

Moreover, R.C. 4115.99 contains a criminal provision which all contractors and subcontractors

working on the Project may be subjected to even without the involvement of the Department of

Commerce. RRC. 4115.99 provides:

(A) Whoever violates section 4115.08 or 4115.09 of the Revised Code shall be
fined not less than taenty-five, nor more than five hundred dollars.
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(B) Whoever violates division (C) of section 4115_071 [4115.07.1], section
4115.10, or 4115.11 of the Revised Code is guilty of a misdemeanor of the second
degree for a first offense; for each subsequent offense such person is guilty of a
misdemeanor of the first degree.

These criminal actions are separate and apart of any action of the Deparkment and are

brought by state, city or county prosecutors. Because the Department will not administer or

enforce prevailing wage law on the Project, contractors could be paying the correct wage rates

had the Department, with its decades of established expertise ina investigation, and yet be

charged with paying incorrect wage rates to employees as determined tbrough some unknown

process created by the Board, subjecting the contractor to criminal prosecution. Hence, the

Board actions are unconstitutionally void for vagueness as Chapter 4115 contains a crirninal

provision, and a reasonable individual of ordinary intelligence cannot receive fair notice and

sufficient definition and guidance to enable him to conform his/her conduct to the law. Grayned

408 U.S. at 108-109, 92 S.Ct. 2294, 33 L.Ed_2d 222; Papachristou v. Jacksonville (1972), 405

U.S. 156, 92 S.Ct. 839, 31 L.Ed.2d 110. As such, Plaintiffs' constitutional void for vagueness

and due process claims have merit and the Board's Motion to Dismiss must be denied.

C. All Plaintif£s in this Lawsuit have Standing to Assert the Claims Set Forth in
the Amended Complaint.14

"The issue of standing is a threshold test that, once met, permits a court to determine the

merits of the questions presented." Hicks v. Meadows, 9th Dist. No. 21245, 2003 Ohio 1473, at

P7, citing, Tiemann v. Univ. of Cincinnati (1998), 127 Ohio App.3d 312, 325, 712 N.E.2d 1258_

When one's standing is questioned, his capacity to bring an action is being challenged. State ex

rel. Jones v. Suster (1998), 84 Ohio St3d 70, 77, 1998 Ohio 275, 701 N.E.2d 1002. As explained

14 The Board's standing arguments are simply absurd given the case law on point to the issues presented. Under the
Board's unsupported theories, no person, imsuccessful contractor, trade association, or taxpayer would ever have
standing to challenge illegal conduct engaged in by a board of education.
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below, each of the three classes of Plaintiffs to this litigation have the requisite standing to

prosecute their claims.

1. Taxpayers Villers and Antill Are Residents Of Barberton Who Have Paid
Real Estate Taxes into the Board's Construction Fund and Thus, have a
Special Interest in the Subject Matter of The Lawsuit

The Board argues that based on State ex rel. Masterson v. Ohio State Racing Comm.

(1954), 162 Ohio St. 366, 368, 123 N.E.2d 1 and State ex reL Dann v. Taft, 110 Ohio St.3d 252,

2006 Ohio 3677 that Plaintiffs VIllers and Antill do not have standing to bring any claims against

the Board. This assertion is not supported by any cases cited by the Board.

In Masterson, the Plaintiff sought an injunction to prevent the Racing Commission from

spending public funds to conduct horse racing. The court found that the taxpayer lacked standing

because the commission derived its revenue from certain individuals who paid money into a fund

identified as the "state racing commission fixnd." Id at 368-369. The court held that because the

taxpayer plaintiff did not contribute to tlv.s special fund and the commission did not spend general

taxpayer money, the plaintiff lacked standing to bring a lawsuit Id

The Dann case cited by the Board is also inapposite to the facts of this case. In Dann, the

court in dicta simply reiterated its findings in Masterson. Specifically, the Court stated that

"Ohio law does not authorize a private Ohio citizen, acting individually and without official

authority, to prosecute government officials suspected of misconduct based on the citizen's stafus

as a taxpayer of general taxes. Dann, 2006 Ohio 3677 at ¶9.

However, in a case subsequent to Masterson regarding the Racing Commi.ssion, Racing

Guild of Ohio v. Ohio State Racing Comm. (1986), 28 Ohio St. 3d 317, 321, 503 N.E.2d 1025,

the Court found that a group of plaintiffs seeking injunctive relief did have standing based on
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their status as general taxpayers and contributors to the special fund.15 Similarly, in East

Liverpool City School Dist., ex rel Bonnell, v. East Liverpool BcL of Educ., 7th Dist. No. 05 CO

32, 2006 Ohio 3482, the court found that a taxpayer had standing to enjoin School Board and the

Ohio Schools Facilities Commission from constru.cting a school. Specifically, the court stated the

following:

[Plaintiff s] Complaint states that he is a resident and taxpayer of the
East Liverpool City School District. This fact creates his special
interest in the action which is required to sustain a common law
taxpayer cause of action.

Id at ¶21; See also Clay v. Harrison Hills City School Dist. Bd ofEduc. (1999), 102 Ohio Ivlisc.

2d 13, 723 N.E_2d 1149 (finding that taxpayers had standing to enjoin a school district because

the facts in Masteron, among other cases, were limited to their parLicular facts and the Ohio

Constitution Section 16 A.rt. I expresses the fnndamenta.l principle that wherever there is a right, .

there is a remedy); State ex rel. United McGill Corp. v. Hamilton (10,' Dist. 1983), 11 Ohio

App. 3d 102, 463 N.E.2d 405 (finding that where funds come from the general fuad a taxpayer

merely has to pay taxes to the general fund to have standing).

Contrary to the Board's assertions, the Ohio Supreme Court has repeatedly held "in the

absence of statutory regulation a taxpayer may maintaur an action, on behalf of himself and other

taxpayers, to recover money illegally paid out of the public treasury; and in such action may

unite as defendants all against whom any relief is asked and whose right will be affected by the

" See also State ez reL Masterson, 162 Ohio St. 366, 123 N.E. 2d 1("Even in the absence of legislation, a taxpayer
has a right to call upon a court of equity to interfere to prevent the consummation of a wrong such as occurs when
public officers attempt to make an illegal expenditure."). There is no specific provision of the Code authorizing
taxpayers' actions against boards of education, but such an action may be brought by a petition addressed to a court
of equity, and an injunction will be granted or re&sed in accordance with equitable principles. See Kerwin v. Board
ofEd ofAshtabula County School Dist., 51 Ohio Op. 336, 67 Ohio L. Abs. 528, 116 N.E.2d 610 (C.P. 1953). Since
the board has no power to bind the school district to a contract not authorized by law the performance of such a
contract may be enjoined at the suit of a taxpayer. See Norris v. Board of Education ofLetart District 12 Ohio L.
Abs. 639 (Ct. App. 4th Dist. Meigs County 1932).

39



determination of the subject of the action." Westbrook v. Prudential Ins. Co., 37 Ohio St 3d

166, 170 (Ohio 1988). In Nimon v. Springdale (1966), 6 Ohio St.2d 1, 215 N.E.2d 592, the Ohio

Supreme Court held that the term "taxpayer" is to be construed genera[ly, not literally, and

includes "freeholders and tenants, both resident and nonresident, citizens and electors. It also

includes a nonresident and nonfreeholder municipal income taxpayer." Id at 6. A freeholder

owns land in the municipality. Cunningham v. Crabbe (1992), 73 Ohio App.3d 596, 598, 597

N.E.2d 1210- A tenant has a leasehold possessory interest within a municipality. 65 Ohio

Jurispradence 3d (2006) Landlord and Tenant § 4. An elector is "necessarily [a] taxpayero."

Nimon, 6 Ohio St2d at 6; State ex rel_ Dellagnese v. Bath-Akron-Fairlawn Joint Econ. Dev.

Dist., 2006 Ohio 6904, P17 (Ohio Ct_ App., Summit County Dec. 27, 2006)

Here, Taxpayers Villers and Antill are residents and freeholders of Barberton. Amended

Complaint at 115 and 15. They both have recognizable property interests and are both directly

affacted by the 5.2 mil[ levy passed to fund Barberton's forty percent portion of the school

construction Project.16 Because the Board m.andated compliance with Chapter 4115 on the

Project, which will increase the costs of the construction project, when the Board has no

authority or discretion to do so by statate, these Barberton Taxpayers have standing to bring this

16 The Board and the OSFC are clearly wasting and misappropriating Barberton tax doltars in favor of construction
workers over the needs of Barberton students and Barberton Taxpayers. The Ohio Constitution requires the state to
provide a schooling system that is "thorough and efficient" As the Ninth District recognized in McLeland v.
Donofrio, 2005 Ohio 1462, P11 (Ohio Ct App., Summit County Mar. 30, 2005), "Due to lack of funding, many of
Ohio's scbools, as of DeRolph I, did not meet the constitutional requirement of "thorough and eff"icient" The [Ohio
Supreme] Court noted that in certain schools plaster was falling off of the ceilings and the rvalls. In other schools,
the cbildren did not have books. 7n one they found the presence of arsenic in the drinlang water. In other schools,
they had to ration paper, chalk, paper clips and even toilet paper. The examples of the sub-par conditions of certain
Ohio schools are endless. The system of relying primarily on real estate taxes to fund schools led to some affluent
school districts being very well-funded while others were literally without books. In DeRolph, the [Ohio Supreme]
Court noted these problems in the poor school districts and directed the legislature to formulate a distribution plan
for state funds that would allow even the poorest school districts to provide a school system in accordance with the
provisions of the Ohio Constitution.
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lawsuit and assert their claims. See East Liverpool City School Dist, supra. This Court should

deny the Board's Motion to Dismiss the Barberton Taxpayers for lack of standing.

2. Taxpayers Villers and Antill Have Standing to Seek a Declaratory
Judgment Because They Possess A Cognizable Legal Interest in the
Subject Matter of this Lawsuit.

The Board next argues that taxpayers Villers and Antill lack standing under RC. 2721.03

and thus are not entitled to declaratory relief because their payment of taxes that have been and

will be used to build the Project is not a valid legal interest in the subject matter of this suit

Board Mem. in Supp. at 14. Specifically, the Board asserts that under Sixth District's holding in

Westgate Shopping Village v. City of Toledo (Ohio Ct App. 6th Dist. 1994), 93 Ohio App. 3d 507,

515, taxpayers Villers and AntiIl do not have standing to seek a declaratory judgment because

their payment of taxes that fund the Project is not a legal interest, but merely a practical interest in

the outcome of this suit

In Westgate, the ordinance was narrowly drafted and site-specific and only regulated a

certain privately owned property_ Westgate, 93 Ohio App. 3d at 509_ The Court found that the

Westgate taxpayers asserted a legally cognizable interest that was affected by the city's ordinance

and thus had standing to challenge the validity of the ordinance through a declaratory judgment

action. Id. at 515.

As the taxpayers in Westgate, Villers and Antill do have standing under R.C. 2721.03

because they possess a cognizable legal interest to ensure that the Board's misappropriation of

Barberton taxpayer fands via an illegal application of prevailing wage to the Project. Here, the

facts are analogous to the facts in Brooks v_ Cook Chevrolet, Inc. (Ohio Ct. App., 7th Dist.), 34

Ohio App.2d 98, 112, a case citied by the Westgate court, wherein the court held that taxpayers

have standing to seek declaratory judgment because an ordinance regulating signs affected the
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entire municipality. As the taxpayers in Brooks, Villers and Antill have a cognizable legal

interest because they reside in the locale where the school is being built, they have paid the

special tax to have the school built, and as taxpayers they may have or will have children who

attend the school. These facts are certainly more compelling than the facts in Brooks, where the

Court found that taxpayers had cognizable interest that was afFected by the City's decision to

allow a business to erect signs that could affect the plaiatifPs neighborhood, as well as, the rest of

the city. Brooks, 34 Ohio App.2d at 112.

Similarly, in Connors v. Ohio Dept. of Transportation (10th Dist. 1982), 8 Ohio App.3d

44, 455 N.E.2d 1331, the court found that taxpayers had standing to bring an action enjoining a

construction project by the Ohio Department of Transportation and pursuant to RC. 2721.03 an

action declaring certain acts by the department to be illegal. The plaintiff s in Conners sought to

declare illegal the department's action of nnposing in the bid specifications the requirement that

two percent of the awarded value on all contracts in relation to the project be subcontracted to

minority contractors. Id, at 45. In holding that the plaintiff taxpayers had standing to bring a

common law taxpayer declaratory action the court noted that in the absence of a special interest

to the taxpayer as stated in Masterson, supra, taxpayers do not have standing to bring a

declaratory judgment suit. As explained above in subsection (C)(1) of this Memorandum,

Villers and Antill do have a special interest. The court fin-ther ruled that in some situations such

special interest may be presumed,

...as in the sale of bonds for less than their par value, in the award of
public contractions in violation ofstatutory requirements that such award
must be made to the lowest bidder, in execution of public contracts in
which a public officer has a personal interest, in the execution of public
contracts in violation of mandatory provisions of a statute respecting such
contracts, or in the expenditure of funds for an unlawful or
unconstitutional purpose.
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Id. at 47 (Emphasis added). Here, the taxpayers have alleged both that that Plaintiff Fechko

would have been the lowest bidder and that the Board executed a public contract in violation of

the mandatory provisions of RC. 4115.03(B)(3) and RC. 3313.46(A)(6). Accordingly, as the

taxpayers in. Connors, taxpayers Villers and Antill have standing under RC. 2721.03 to bring the

instan.t action seeking a declaratory judgment against Board and OSFC. This case presents a

multibillion dollar taxpayer issue which is of great public importance.

3. Fechko and ABC have Standing to Assert Claims in this Lawsuit

The Board incorrectly asserts that Fechko does not claim an injury in law or equity. The

Board claims that Fechko instead asserts that its non-prevailing wage bid would have resulted in

a net saving to Barberton Taxpayers. As such, the Board claims Fechko lacks standing to bring

this lawsuit None of the Board's assertions have merit

Contrary to the Board's claims, Fechko clearly has standing to bring its claims because it

submitted a bid for the Project The Ohio Supreme Court has held that an unsuccessful bidder

has standing to challenge a bid award under Ohio law so long as a contractor submitted a bid for

the project. See Ohio Contractors Association v. Bicking (1994), 71 Ohio St 3d 318, 643

N.E_2d 1088; State ex rel. Associated Builders & Contractors Cent. Ohio Chapter v. Jefferson

County Bd of Comm'rs (1995), 106 Ohio App. 3d 176, 182. Furfhermore, Fecbko's claims in

this case are two-fold.

First, and as explained in detail above, the Board abused its discretion and exceeded its

authority under RC. 4115.04(B)(3) and RC. 3313.46(A)(6) by requiring bidders to comply with

Chapter 4115 on the Project. Because the contract at issue for the Project could not legaLly be

awarded to any bidder, including Mr. Excavator, the Board caused Fechko to incur bid costs on a

contract that is void ab initio, unlawful and unenforceable. Bid costs are a concrete injury in law
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that can be remedied by a judgment fzom this Court. See Meccon, Inc. v. University of Akron,

10'' Dist App. No..08AP-727, 2009 Ohio 1700. More so, Fechko, like the Taxpayers and the

Association also seek injunctiva relief against the OSFC and the Board to have the Project at

issue halted and rebid without the unlawful Chapter 4115 requirement. If the Project is rebid,

Fechko will be able to submit a bid for the remaining work providing Fechko with yet another

remedy.

Second, the facts of the Amended Complaint clearly allege that had the Chapter 4115

requirement not been included for the Project, Fechko would have been the low bidder on the

Project by at least $10,000. The facts of the Amended Complaint clearly state Mr. Excavator's

prevailing wage and Fechko's non-prevailing wage bids. The Fourteenth Amendment to the

United States Constitution probibits any state from depriving an individual of life, liberty or

property without due process of law. However, an individual is not automatically entitled to the

procedural protection of the Due Process Clause unless and until one has an interest which is

encompassed by the Fourteenth Amendment. Board of Regents v. Roth (1972), 408 U.S. 564,

569, 92 S. Ct 2701, 2705, 33 L. Ed- 2d 548; See Lee v. Cuyahoga Cty. Court of Common Pleas

(1991), 76 Ohio App. 3d 620, 602 N.E.2d 761.

Contrary to the Board's erroneous constitutional property right assertion, to have a

property interest in a benefit, such as a public works contract, a person clea.rly must have more

than an abstract need or desire for it One must have more than a unilateral expectation; rather,

one must instead have a legitimate claim of entitlement to such a contract. See Dixon v. Brown

(May 16, 1996), 1996 Ohio App. LEXIS 1999, Cuyahoga App. No. 66931, unreported; Depas v.

Board of Edn. (1977), 52 Obio St 2d 193, 370 N.E.2d 744. Clearly, contracts with state entities

give rise to a property right wbich is protected under the Foutteenth Amendment. However, not
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every contract gives rise to a protected property interest. As noted by the Sixth Circuit Court of

Appeals, in United of Omaha Life Ins. Co_ v. Solomon (C.A.6, 1992), 960 F.2d 31, 34, a

disappointed bidder to a government contract may establish a legitimate claim of entitlement

protecterl by due process by showing either that it was actually awarded the contract at any

procedural stage or that local rules limited the discretion of state officials as to whom the

contract should be awarded. Cleveland Constr. v. Ohio Dep't of Admin. Servs, GSA, 121 Ohio

App. 3d 372, 394-395 (Ohio Ct App., Franklin County 1997)_

Here, the Board and the OSFC's unlawful actions limited the discretion of what bidder

the contract would be awarded to. As evidenced by the Amended Complaint, the prevailing

wage requirement raised the labor burden and tax costs of Fechko's bid beyond that of Mr.

Excavator, causing Mr. Excavator's bid to be lower. Had it not been for the unlawful Chapter

4115 requirement, Fechko would have been the low bidder for the Project.

Moreover, the Board cites to Cementech, Inc. v. City of Fairlawn, 109 Ohio St 3d 475,

2006 Ohio 2991, for the proposition that Fechko's only remedy in this case is injunctive relief

However, while the Ohio Supreme Court stated that an unsuccessful contractor is not entitled to

recover lost profits, the Supreme Court was silent as to an unsuccessful contractor's bid costs. In

Cementech, the Ninth District Court of Appeals affirmed the trial court's award of bid costs to

Cementech and this decision was not disturbed by the Ohio Supreme Court on appeal. As such,

the Court did• not believe it was against public policy to allow a contractor to recover its bid costs

when the contracting authority abused its discretion in making the contract award. The decisions

in Meccon and Cementech are analogous to the issues raised here and allow for an award of bid

costs to Fecbko in this case.
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Furthermore, Fechko does not have to be the lowest bidder, or alleged that it would have

received the contract had it not been for the unlawful Chapter 4115 requirement on the Project in

order to have standing to challenge the Project award. In Johnson Construetion Co. v. Bd of

Edn, (1968), 16 Ohio Misc. 99, the plaintiff contractor was the second lowast bidder for a

construction contract with the local board of education. The contract was ultimately awarded to

the lowest bidder by the board. Plaintiff contractor filed a lawsuit and alleged a procedural

violation in the bidding process on the part of the successful bidder which would prevent the low

bidder from receiving the contract for the project. The board challenged plaintiff's standing

because it was not the low bidder on the project.

The court disagreed and found the plaintiff contractor had standing to challenge the

award as the second low bidder, citing 29 Ohio Jurisprudence 2d, Injunction, Section 155, 318 e.

s.; City ofAkron v. France 4 C. C. N. S. 496; State, ex reL Nevins v. Commissioners, 18 Ohio St.

386; Rice v_ Campbell, 71 Ohio App. 477; see Wayman v. Board of Education, 5 Ohio St. 2d

248. The Court reasoned that plaintiff contractor had a right to bring the action because nobody

else has the right, and for the law to provide no remedy to redress an iliegal official act is the

very antithesis of law. Id. See also, C.B. Transportation Inc. v. Butler Co. Brd of Mental

Retardation (1979), 13 Ohio Ops. 3d 382, 384, (were the court found that an unsuccessful high

bidder may bring an action for redress to prevent acceptance of an allegedly illegal bid even

though such bid was the lowest bid).

Likewise, an association, like ABC has standing to file a complaint regarding a contract

award so long as one of its members submitted a bid on tlre Project ln Bicking, the Ohio

Supreme Court held that the question of standing is whether a litigant is entitled to have a court

determine the merits of the issues presented. T3'arth v. Seldtn (1975), 422 U.S. 490, 498, 95 S. Ct.
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2197, 2205, 45 LEd2d 343, 354. The Ohio Supreme Court adopted the reasoning in Hunt v_

Washington State Apple Advertising Comm. (1977), 432 U.S 333, 343, 97 S.Ct. 2434, 2441, 53

L.Ed2d 383, 394, where the U.S. Supreme Court has held that an association has standing on

behalf of its members when "(a) its members would otherwise have standing to sue in their own

right; (b) the interests it seeks to protect are germane to the organization's purpose; and (c)

neither the claim asserted nor the refief requested requires the participation of individual

members in the lawsuit" However, to have standing, the association must establish that its

members have suffered actual injury. Simon v. E. Kentucky Welfare Rights Org (1976), 426 US.

26, 40, 96 S.Ct. 1917, 1925, 48 L.Ed2d 450, 460-461; Warth, supra, at 511, 95 S Ct. at 2211-

2212, 45 L.Ed2d at 362. To be compensable, the injury must be concrete and not simply abstract

or suspected. See State ex rel. Consumers League of Ohio v. Ratchford (1982), 8 Ohio App_3d

420, 424, 8 OBR 544, 548, 457 N. E. 2d 878, 883. Where a contractor submits bid, and challenges

the bid award, a concrete injury exists in the form of bid cost dama.ges or from denial of the

ability to obtain the contract caused by the Board and OSFC's unlawfirl actions_ Thus, ABC has

standing because: (1) Fechko has standing as a member of ABC; (2) ensuring open, lawfial,

competitive and proper bidding for public projects is one or many of ABC's goals as an

association; (3) the declaratory judgment and injunctive relief claims in this case does not require

ABC individual member participation; and (4) ABC and its members, including Fechko, have

suffered actual injuries, such as loss of business opportunities in this case because the Board and

OSFC's ttnlawful actions_

Contrary to the Board's assertions, Plaintiff Taxpayers, unsuccessful bidder and the

association to which the bidder is a member all have standing to assert the claims alleged in the

Amended Complaint. As such, the Board's Motion to Dismiss must be denied.

47



N. CONCLUSION

For all the reasons stated herein the OSFC and the Board's Motions to Dismiss must be

denied. All three classes of Plaintiffs possess the requisite standing to assert the six valid claims

alleged in the Amended Complaint

Alan G. Ross, Esq. (0011478)
Nick A. Nykulak, Esq_ (0075961)
Ryan T. Neumeyer, Esq. (0076498)
Ross, Brittain & Schonberg Co., L.P.A_
6480 Rockside Woods Blvd. South, Suite 350
Cleveland, Ohio 44131
Tel: 216-447-1551 -- Fax_ 216-447-1554
Email: ala.nr@rbslaw.com

nickn@rbslaw.com
meumeyer(a^^bslaw.com

COUNSEL FOR PLAINTIFFS
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CERTIF`iCATE OF SERVICE

This is to certify that a copy of the foregoing PLAINTIFFS' BRIEF IN OPPOSITON TO
DEFENDANT BARBERTON CITY SCHOOLS BOARD OF EDUCATION AND THE OHIO
SCHOOL FACILITIES COnIIvIISSION'S MOTIONS TO DISMISS has been served via
electronic and regular U.S. mail, postage prepaid upon the following:

Ms. Tavvin O'Neil, Esq.
McGown, Markling & Whalen, Co. LPA
1894 North Cleveland-Massillon Road
Akron, Ohio 44333
toneil ,servingyourschools.com

-and-

-and-

Counsel for Defendant Barberton City Schools Board ofEducation

Mr. Jon C. Walden, Esq.
Assistsnt Attorney General
150 E. Gay Street, Floor 18
Columbus, Ohio 43215
www.ohioattomeygeneral.gov

Counselfor the Ohio School Facilities Commission

Mr. Andrew Natale, Esq.
Mr. James T. Dixon, Esq.
Frantz Ward LLP
2500 Key Center
127 PubliaSquare
Cleeveland, Ohio 44114
jdixon@frantzward.com
anatale@frantzward.com

Counselfor Defendant Mr. Excavator

this 5th day of June 2009.

Counsel fo Plaintiffs
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IN THE COURT OF COMMON PLEAS
SUMM.TT COUNTY, OIHO

STATE EX. REL., NORTHERN OHIO ) CASE NO. 2009 04 2636
CHAPTER OF ASSOCIATED BUILDERS &
CONTRACTORS, INC., et al.

JUDGE: LYNNE S. CALLAHAN
Plaintiffs, ) MAGISTRATE: JOHN SHOEMAKER

V.

THE BARBERTON CITY SCHOOLS
BOARD OF EDUCATION, et al.

Defendants.

OBJECTIONS AND RESPONSES OF THE BARBERTON CTTY SCHOOLS BOARD OF
EDUCATION TO PLAINTIFFS' SECOND SET OF DISCOVERY INCLUDING

REOUEST FOR ADMISSIONS

Defendant, the Barberton City Schools Board of Education (the "Board" or "DefendanP")
hereby responds to PlaintifEs' Second Set of Discovery, including Request for Admissions
(collectively, the "Requests") as follows:

1. GENERAL OBJECTIONS

1. The Board objects to Plaintiffs "In.structions" and "Definitions" to the extent that they
purport to impose discovery obligations that differ or exceed the discovery obligations
imposed by the Ohio Rules of Civil Procedure.

2. The Board objects to the Requests to the extent they seek information protected by
attomey-client privilege, work-product privilege, or any other privilege, protection, or
immunity applicable under the goveming law.

3. The Board objects to the Requests to the extent they are overly broad, vague, unduly
burdensome, oppressive, and/or seek information that is not relevant to the issues in this
lawsuit or reasonably calculated to lead to the discovery of admissible evidence.

4. The Board objects to the Requests to the extent that they seek information believed to be
in the possession of the Plaintiffs and is therefore more accessible to Plaintiffs than to the
Board.

5. The Board objects to the Requests to the extent they require the Board to provide
information with respect to the identify or substance of documents where such
information could be derived or ascertained from the documents themselves, on the



ground that the burden of deriving or ascertaining such infonnation is substantially the
same on Plaintiffs as it is for the Board, and because the documents speak for themselves.

6. The Board objects to Plaintiffs definition of "Chapter 4115" or "Chapter 4115
requirement" in these Requests as vagae and ambiguous. In its responses, the Board
interprets "Chapter 4115" or "Chapter 4115 requirement" to mean the payment of the
prevailing wage rates of the locality by contractors and subcontractors on the Project.

7. Defendant's responses are made subject to and without waiver of its rights to contest the
admissibility of any evidence disclosed in these Requests, its rigbt to object to other
Requests of Plaintiffs, its right to and seek a protective order pursuant to the Ohio Civil
Procedure Rule 26(C).

8. These General Objections are made, to the extent applicable, in response to each of the
Requests as if the objections were fully set forth therein.

9. The Board responds to each of the Requests based upon infonnation and documentation
available as of the date hereof and reserves the right to supplement and amend its
responses and obj ections to the extent required by the Ohio Rules of Civil Procedure.

Interrootories

InterroQatory No. 1:

Please identify the person(s) who have provided the information in response to these

Interrogatories, Requests for Admissions, and for the Production of Documents and state their

current address.

ANSWER:

Ryan Pendleton, Treasurer, 479 Norton Avenue, Barberton, OH 44203 Phone:
330.753.1025

Tom Harnden, Owner's Representative 479 Norton Avenue, Barberton, OH 44203 Phone:
330.753.1025

Robert Kerr, Project Executive, Richard L. Bowen & Associates, Inc. 13000 Shaker Blvd.,
Cleveland, OH 44120 Phone 216.491.9300
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Interrotatory No. 2:

State the name, current address and occupation of every person you expect to call as a

fact or liability witness at trial in this case and, as to each, state the subject matter of his/her

expected testimony.

ANSWER:

The Board has not determined who its witnesses shall be, if any, at the trial in this case, or
the subject matter of each witnesses' testimony.

Interrozatorv No. 3:

Please identify any and all persons, their titles, employers and/or affiliations who participated in

any discussion with any representative, agent, officer or employee of the Defendant, including by

not limited to Superintendent John Hall, regarding the inclusion of a Chapter 4115 requirement

for the Project

ANSWER:

Objection. See General Objection No. 6. Without waiving this objection, the Board
responds see Answer to Interrogatory No. 1 of the Board's Responses to Plaintiffs' First
Request for Discovery.

Interrogatory No. 4:

Please identify every person who recommended that a Chapter 4115 requirement be included on

the Project.

ANSWER:

Objectiou. See General Objection No. 6. Without waiving this objection, the Board
responds see Answer to Interrogatory No. 2 of the Board's Responses to Plaintiffs' First
Request for Discovery
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Interrogatory No. 5:

Please identify all past (last 2 years), ongoing, or future school construction projects (for 2009-

2010) in which the Defendant has, or intends to include, a Chapter 4115 prevailing wage

requirement

ANSWER:

Objection. See General Objection No. 6. The Request contains multiple discrete parts.
Without waiving these objections, the Board responds see Answers to Interrogatory No. 3
and No. 4 of the Board's Responses to Plaintiffs' First Request for Discovery.

Interrotatorp No. 6:

Please identify all past (last 2 years), ongoing, or future (for 2009-2010) school construction

projects in which the Defendant has NOT included, and does not plan to include a Chapter 4115

prevailing wage requirement on the project.

ANSWER:

Objection. See General Objection No. 6. The Request contains multiple discrete parts.
Without waiving these objections, the Board responds, see Answers to Interrogatory No. 5
of the Board's Responses to Plaintiffs' First Request for Discovery, further answering the
Board states track/soccer complex lighting, Decker Center Roof, Barberton High School
roof repairs and door hardware replacement.

Interro2atorv No. 7:

Please identify the prevailing wage coordinator for the Project, or other person(s) designated to

receive employee wage information, administer and/or enforce compliance on the Project with

Chapter 4115 and state each person(s) duties in this regard.

ANSWER:

Objection. See General Objection No. 6. Without waiving this objection, the Board
responds see Answer to Interrogatory No. 6 of the Board's Responses to Plaintiffs' First
Request for Discovery.
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InterroQatorv No. 8:

Please identify any documents wbere it explains the process and/or procedure by which

interested parties, contractors or employees are to file complaints for violations or suspected

violations of Ohio's Prevailing Wage Law, Chapter 4115.

ANSWER:

Objection. See General Objection No. 6. Without waiving this objection, the Board
responds Chapter 4115 of the Ohio Revised Code.

Interroeatory No. 9:

Please state whether there will be a Chapter 4115 requirement on the remaining construction

contracts for the construction of the Project.

ANSWER:

Objection. See General Objection No. 6. Without waiving this objection, the Board
responds that it has not determined whether there will be a Chapter 4115 requirement on
the remaining construction contracts for the construction of the Project.

Interrogatory No. 10:

Please state the total overall construction costs for the Project.

ANSWER:

Objection. This Request is vague and ambiguous. Without waiving this objection, the
Board responds see Response to Request for Production of Documents No. 2 of the Board's
Responses to Plaintiff's First Request for Discovery.

Interroltatorv No. 11:

Please state the overall construction funding received from the Ohio School Facilities

Commission and state how such funding will be allocated on this Project and other construction

projects contemplated by the Board.
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ANSWER

Objection. This Request is vague and ambiguous. Without waiving this objection, the
Board responds $45,668,462.00 and further responding states see Response to
Interrogatory No.10.

Interro2atorv No.12:

Please identify all construction projects undertaken by the Board since 2007 and upcoining

projects that did not receive any funding from the Ohio School Facility Commission.

ANSWER:

Objection. This Request is vague, ambiguous and contains multiple discrete parts. Without
waiving this objection, the Board responds the track/soccer complex lighting, Decker
Center Roof, Barberton High School roof repairs and door hardware replacement.

Reguest for Production of Documents

17. Please produce any certified payroll reports or other documents exhibiting the wages paid
to employees on the Project submitted by any contractor(s) performing work on the Project.

None.

18. Please produce all Core Meeting Minutes for the Barberton City School District recorded
by Richard L. Bowen + Associates, Inc. that discuss, mention or address a Chapter 4115
requirement for the Projeot.

See Response to Request for Production of Documents No. 4 of the Board's Responses to
Plaintiffs' First Request for Discovery.

19. Please produce all Core Meeting Minutes for the Barberton City School District recorded
by Richard L. Bowen + Associates, Inc. that discuss, mention or address any Chapter 4115
requirements for the demolition of the Norton Homes and Natatorium Project.

None.

20. Please produce all Core Meeting Minutes for the Barberton City School District recorded
by Richard L. Bowen + Associates, Inc. that discuss, mention or address any Chapter 4115
requirement for the Field House/Sharkey Stadium Project
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None.

21. Please produce all Core Meeting Minutes for the Barberton City School District recorded
by Richard L. Bowen + Associates, Inc. that discuss, mention or address any Chapter 4115
requirement for any future construction project in 2009 or 2010.

See Response to Request for Production of Documents No. 4 of the Board's Responses to
Plaintiffs' First Request for Discovery.

22. Please produce any and all documents relating to any.rules, resolutions, regulations,
processes, and/or procedures that were promulgated by the Board concerning the implementation
andJor administration of the Chapter 4115 requirement on the Project.

See Response to Request for Production of Documents No. 6 of the Board's Responses to
Plaintiffs' First Request for Discovery.

23. Please produce any and all documents relating to the rules, resolutions, regulations,
processes, and/or procedures promulgated by the Board concaming the enforcement of the
Chapter 4115 on contractors and subcontractors performing work on the Project.

See Response to Request for Production of Documents No. 6 of the Board's Responses to
Plaintiffs' First Request for Discovery.

24. Please produce any and all docnments provided to contractors or subcontractors
performing work on the Project setting forth any criteria as to the manner in which the Chapter
4115 requirement would be administered or enforced on the Project

See Response to Request for Production of Documents No. 6 of the Board's Responses to
Plaintiffs' First Request for Discovery.

Reguest for Admissions

Request for Admission No. 8:

Admit that the Ohio Department of Conunerce will not enforce or administrator the Chapter

4115 requirements on the Project.

ANSWER:
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Objection. The Request is vague and ambiguous and further the Board cannot speak for
the Ohio Departm.ent of Commerce. Without waiving this objection the Board admits it
had no expectation that the Department of Commerce would enforce or administer the
Chapter 4115 requirements on the Project.

Request for Admission No. 9:

Adnxit that the Project at issue is exempt from the requirements of Chapter 4115 pursuant to RC.

4115_04(B)(3).

ANSWER:

Objection. This Request is vague and ambiguous. Without waiving this objection, the
Board admits Chapter 4115.04(B)(3) provides: "Sections 4115.03 to 4115.16 of the Revised
Code do not apply to Public improvements undertaken by, or under contract for, the board
of education of any school district or the governing board of any educational service
center."

Request for Admission No. 10:

Admit that the Chapter 4115 requirement on the Projeot is not a factor that is utilized to

determane that a bidder is responsible pursuant to R.C. 9.312.

ANSWER:

Objection. This Request is vague and ambiguous and is not reasonably calculated to lead
to admissible evidence. Without waiving this objection, Board admits that it complied with
R.C. 3313.46 in its determination of the lowest responsible bidder for the Project and
further answering denies this Request.

Request for Admission No. 11:

Admit that the Board is required to utilize R.C. 9.312 faotors in determining whether a contractor

is the lowest responsible bidder on a school constnxction project.

ANSWER:

Deny.
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Reauest for Admission No. 12:

Admit that the Board did not utilize or review any surveys, studies or other documentation

regarding the impact of a Chapter 4115 requirement on the Project when deciding to implementa

Chapter 4115 requirement on the Project..

ANSWER:

Objecfion. This Request is vagne and ambiguous and is not reasonably calculated to lead
to admissible evidence. Without waiving this objection, the Board responds that it was not
required to utilize or review any surveys, studies or other documentation regarding the
impact of a Chapter 4115 requirement on the Project when deciding to implement a
Chapter 4115 requirement on the Project and further answering admits it reviewed
"Responsible Bidder Criteria" Resolution 07-98 from the Ohio School Facilities
Conunission.

Request for Admission No. 13:

Admit the Board did not review any studies, surveys or other documentation that provide any

financial analysis concerning how much the cost of constnrcction for the Project would be

affected if a Chapter 4115 requirement was included, or was not included for the Project

ANSWER:

Objection. This Request is vague and ambiguous and is not reasonably calculated to lead
to adniissible evidence. Without waiving this objection, the Board responds that it was not
required to review any studies, surveys or other documentation that provide any financial
analysis concerning how much the cost of construction for the Project would be affected if
a Chapter 4115 requirement was included, or was not included for the Project, and further
answering admits it reviewed "Responsible Bidder Criteria" Resolution 07-98 from the
Ohio School Facilities Commission.

Reauest for Admission No. 14:

Admit the Board did not review any studies, surveys or other documentation that provide, argue

or otherwise establlsh that bidders who pay prevailing wages are more "responsible" as that term

is defined by R.C. 9.312.
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ANSWER:

Objection. This Request is vague and ambiguous and is not reasonably calcuIated to lead
to admissible evidence. Without waiving this objection, the Board responds that it was not
required to review any studies, surveys or other documentation that provide, argue or
otherwise establish that bidders who pay prevailing wages are more "responsible" as that
term is defined by RC. 9312, and further answering admits it reviewed "Responsible
Bidder Criteria" Resolution 07-98 from the Ohio School Facilities Commission.

Rectuest for Admission No. 15:

Admit the Board did not review any studies, surveys or other documentation that provide, argue

or otherwise establish that bidders who pay prevailing wages have a more qualified workforce.

ANSWER:

Objection. This Request is vagae and ambigaous and is not reasonably calculated to lead
to admissible evidence. Without waiving this objection, the Board responds that it was not
required to review any studies, surveys or other documentation that provide, argue or
otherwise establish that bidders who pay prevailing wages have a more qualiffed
world'orce, and further answering admits it reviewed "Responsible Bidder Criteria"
Resolution 07-98 from the Ohio School Facilities Commission.

Reauest for Admission No. 16:

Admit the Chapter 4115 requirement on the Project is not a factor that is utilized to deternune

that a bidder is responsible pursuant to R.C. 3313.46(A)(6).

ANSWER:

Deny.

Request for Admission No. 17:

Admit the Research Staff of the Legislative Service Commission, in Staff Research Report No.

149, dated May 20, 2002, analyzed the impact of the prevailing wage exemption for school

construction projects.
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ANSWER:

Objection. This Request is vague and ambiguous and is not reasonably calculated to lead
to adniissible evidence. Without waiving this objection, the Board admits it is not aware of
Staff Research Report No. 149 and further answering responds the document speaks for
itself.

Reguest for Adniission No. 18:

Admit that Research Staff of the Legislative Service Commission, in Staff Research Report No.

149, dated May 20, 2002, found that a board of education saved money on school constnrction

costs due to the prevailing wage law exemption provided by S.B. 102.

ANSWER:

Objection. This Request is vague and ambiguous and is not reasonably calculated to lead
to admissible evidence. Without waiving this objection, the Board admits it is not aware of
Staff Research Report No. 149 and further answering responds the document speaks for
itself.

Reauest for Admission No. 19:

Admit that the Board is aware of the findings contained in Staff Research Report No. 149, dated

May 20, 2002.

ANSWER:

Deny.

Reguest for Admission No. 20:

Admit the Norton Homes and Natatorium Project construction contract(s) did not contain a

Chapter 4115 requirement.

ANSWER:

Admit.
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Reauest for Admission No. 21:

Admit that Field HouselSharkey Stadium Project constracfion contract(s) did not contain a

Chapter 4115 requirement.

ANSWER:

Admit.

Reguest for Adniission No. 22:

Admit that any documents produced in discovery by Defendant to Plaintiffs are authentic and are

public records kept in the ordinary course and scope of business by Defendant.

ANSWER:

Objectfon. Without waivin.g this objection, the Board admits that any documents produced
in discovery from its own files that are addressed or are identical to documents addressed,
in the Request are presumptively authentic and kept in the regular course of business.
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Regaest for Admission No. 23:

Admit that the S.B. 102 Report, Staff Research Report No. 149, dated May 20, 2002, which is

attached to Plaintiffs' Motion for Temporary Restraining Order is authentic and is a public

record submitted to the Ohio Legislature by the Legislative Service Commission.

ANSWER:

Deny.

Respectfiilly submitted,

Tamzin Ke y 'Nei1(0071883)
Patrick S. obel 0082832)
McGOWN, ING & WHALEN CO., L.P.A.
1894 North C'lemeimd-Massillon Road
Akron, Ohio 44333
Telephone: 1.330.670.0005
Facsimile: 1.330.670.0002
E-Mail: toneil@servingyoursehools.com

pvrobel@servingyourschools.com

Attorneys for Defendant Barberton City Schools
Board ofEducation
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to Dismiss Plaintiffs Verified

Amended Complaint was sent by email on June N 1 2009, to the following:

Alan G. Ross
Nick A. Nykulak

Ross, Brittain & Schonberg Co., L.P.A.
6480 Rockside Woods Blvd. South, Suite 350

Cleveland, OH 44131

Attorneys for Plaintiffs

William C. Becker
James B. Rooks
Jon C. Walden

Assistant Attomey General
150 E. Gay Street. Floor 18

Columbus, OH 43215

Attorneys for the Ohio School Facilities Commission

James T. Dixon
Frantz Ward, L.L.P.

2500 Key Center
127 Public Square

Cleveland, OH 44114

Attorney for Defendant Mr Excavator
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VERIFICATION

STATE OF OHIO }
} SS

COUNTY OF SUMMIT )

The undersigned, being first duly sworn, depose and state that I am authorized to

respond on behalf of the Barberton City Schools Board of Education, to PEaintiffs' Second

Set of Admissions. Interrogatories and Requests for Production of Documents in the instant

lawsuit, and that they are true and correotto the best of my knowiedge and belief.

....--̂
R* Peridleton; TreasurerlCFO
Barberton City School District

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this 15°i day of

June, 20Q9.
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ORIGINAL OF TRANSCRIPT

IN THE COURT OF COMMON PLEAS

OF SUMMIT COUNTY, OHIO

STATE EX. REL., NORTHERN

OHIO CHAPTER OF ASSOCIATED

BUILDERS AND CONTRACTORS,

INC., ET AL.,

Plaintiffs,

vs.

THE BARBERTON CITY SCHOOLS

BOARD OF EDUCATION, ET AL.,

Defendants.

Case No. 2009 04 2636

DEPOSITION OF DENNIS LIDDLE

Taken on Monday, June 22, 2009 at 12:05 p.m.

At The Offices of:

Ross, Brittain & Schonberg Co., L.P.A.

6480 Rockside Woods Boulevard, South

Suite 350

Cleveland, Ohio 44131

Before Aimee N. Szinte, a Notary Public

in and for the State of Ohio. EXHIBIT
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THE LITIGATION SUPPORT COMPANY Akron: One Cascade Plara, Suite 905, Akron, Ohio 44308 • 330.253.8119

Court Reporting • dideo Conferencing • Legal Video Production • Investigations

Claims Services • Process Service • Record Retrieval • Document Management • Trial Graphics
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APPEARANCES:

On behalf of the Plaintiffs:

Ross, Brittain & Schonberg Co.,

L.P.A., by

ALAN G. ROSS, ESQ.

NICK A. NYKULAK, ESQ.

6480 Rockside Woods Boulevard, South

Suite 350

Cleveland, Ohio 44131

216.447.1551

On behalf of the Defendant Barberton

City Schools Board of Education:

McGown, Markling & Whalen Co.,

L.P.A., by

TAMZIN KELLEY O'NEIL, ESQ.

1894 North Cleveland-Massillon Road

Akron, Ohio 44333
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APPEARANCES CONTINUED:

On behalf of the Ohio School Facilities

Commission:

Office of the Ohio Attorney

General, by

JAMES E. ROOK, ESQ.

WILLIAM C. BECKER, ESQ.

Court of Claims Defense

150 Gay Street, Floor 18

Columbus, Ohio 43215

614.466.7447

ALSO PRESENT:

Ryan Pendleton, Barberton City

Schools
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DENNIS LIDDLE, of lawful age,

called for examination, as provided by

the Ohio Rules of Civil Procedure, being

by me first duly sworn, as hereinafter

certified, deposed and said as follows:

CROSS-EXAMINATION OF DENNIS LIDDLE

BY-MR.ROSS:

Q. Can you state your name and

address for the record, spell your name

so we get that right and give us an

address where in the event you have to

be subpoenaed to testify as a witness

at some time in the future in this case

you'11 be there to accept service. it

could be a business address or a home

address.

A. My name is Dennis Liddle.

D E N N I S, L I D D L E. My address

is 1096 South Azalea, A Z A L E A,

Boulevard, and it is Barberton, Ohio

44203. And that would be the same

address where I could be reached if I

were subpoenaed.

Q. Okay. By whom are you

employed, Mr. Liddle?
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A. I am self-employed. I also

work for the Barberton School Board.

Q. I should start out by -- I'm

rude. I didn't introduce myself. I'm

Alan Ross. This is Nick Nykulak. Nick

and I represent the plaintiffs in this

lawsuit.

As we go through your deposition

if at any time you need to take a

break, just let us know, you know, and

you will be accommodated. In order to

answer the questions here you have to

verbalize yes or no. You can't nod

your head. We all do it. And if you

do it, I'll remind you because she

can't take down a head nod.

If I ask you a question that you

don't understand, ask me to repeat it,

rephrase it because, after all, you are

under oath. If you don't understand

what I'm asking you and you give an

answer to it, you won't be telling the

truth, you will be answering something

else. So this is not a game. If you

don't understand something, say it and
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we'11 deal with it.

How long have you been on the

Board of Education for the Barberton

school district?

A. Three years.

Q. And have you held or do you

hold any offices?

A. I'm currently the president

of the board.

Q. And when did your term as

president begin?

A. That started in November, I

believe.

Q. November of what year?

A. Of 08.

Q. And prior to November of 08

did you hold any office?

A. I was vice president prior

to that.

Q. Prior to that. So and how

long were you vice president?

A. One year.

Q. So it looks like the first

year or so you were a board member,

right?
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A. That's correct.

Q. And then you became vice

president and served in that capacity

for a year or so?

A. That's correct.

Q. And now since November

you've been president?

A. That's right.

Q. Okay. In terms of your own

personal background, what is your

educational background?

A. I have an undergraduate from

Tiffin University in business and a

Master's of business administration.

Q. From?

A. Ashland University.

Q. From Ashland, okay. A11

right.

You're familiar with the new

Barberton Middle School project, I take

it?

A. Yes, I am.

Q. Okay. And with regard to

that project, that`s going to be a

school building for 5th, through 8th

_̂
Cefaratti Group
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graders?

A. That's correct.

Q. And when is that expected to

be completed?

A. Approximately another year

and a half, two years. It's a two year

project.

Q. So sometime in 2011?

A. Correct.

Q. Currently students that will

end up in that new building are

situated in otherschool buildings in

the school district, correct?

A. That's correct.

Q. They do have classes,

classrooms to go to and teachers to

teach them in other buildings?

A. Yes.

Q. And if this project isn't

completed by September of 2011, which

will be when that school year will

begin -- do you begin in September of

each year?

A. Yes.

Q. There still will be
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Q. As a school board member you

would have knowledge regarding the

various construction contracts that the

school board has awarded since you

became a school board member, correct?

A. Yes.

Q. One of the contracts that

was awarded was the early site package

that's involved in this lawsuit?

A. Yes.

Q. And were you involved in

approving entering into that contract?

A. Yes.

Q. Okay. And, if you know, who

was that contract awarded to, the early

site package?,

A. I'm not sure right now.

There's so many.

Q. Would Mr. Excavator ring a

ra tti Group t.^°.694A,8, W Nw'ref9ruuP.com fax:276.687_0978
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Q. When the Board of Education

determined to award that contract to Mr.

Excavator in April of 2009 what went

into your analysis as to why they

should or should not get the job?

A. It was brought and

recommended to the board, so that would

have been recommended from the treasurer

and the construction manager and our

rep.

Q. Okay. And so you accepted

their recommendation?

A. Yes.

Q. Okay. Now, there's also

been a project during your tenure on

the board involving the natatorium

fitness center?

A. Yes.

Q. And that was a demolition

contract?

A. That's correct.

Q. Now, there's a difference

between that contract and the early site

(cefaratti Gr®up tE00.694A787 wrvw.cefgruup.com fax:216.687.0973
qeveiand: 4608 St. Clair Avenue,Cleveland, Ohio 44103 • 216.696.1161

THELITIGATI®NSUPPORTCOMPANY Akron:OneCascadePlaza,5uiteB05,Akron,Ohio44308•330.Z53.8119

Court Reporting • Video Conferencing • Legal Video Production • Investigations
Claimfi Services • Process Service • Record Retrievat • Document Management • Trial Grapfiics



11

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

package, correct, in terms of its

requirements?

A. As far as I know there would

be.

Q. And on that demolition

contract for the natatorium fitness

center it didn't require the payment of

prevailing wage, right?

A. I don't recall.

Q. Okay. Since you have been

on the Board of Education other than

the early site package that's the

subject matter of this litigation can

you name a single construction project

that has required prevailing wage other

than the early site package?

A. No.

Q. So to the best of your

recollection that demolition contract

doesn't include prevailing wage either?

A. As I said, I'm not sure on

that project.

Q. Is it, in fact, true that

the early site package is the first and

only construction contract that the
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school district has awarded since you've

been there that requires prevailing

wage?

MS. O'NEIL: Objection. Asked

and answered. Go ahead.

A. I was going to say if the

natatorium isn't prevailing wage, then

the answer would be yes. But I'm not

sure if the demolition of the --

Q. Okay. What about the

stadium and new field house project,

that's been awarded since you have been

there?

A. That's correct.

Q. On the board?

A. Correct.

Q. And that does not require

prevailing wage either, does it?

A. No, it does not.

Q. Is that project still under

way, the stadium and field house

project?

A. Yes, it is.

Q. And how long, roughly

speaking, have they been working on it;
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for.a year, six months, eight months?

A. That's a difficult question.

We see little things start, but I would

say it's been under construction for six

months, between six to nine months.

Q. And that involves not only

renovation to the stadium structure, but

also the construction of actually a

field house building?

A. That's correct.

Q. That has locker rooms and

concession stands that has what have you

in it?

A. Correct.

Q. Whereas the early site

package, essentially what it ended up

being was a dirt moving project

primarily?

A. Is that a question?

Q. Yeah_

A. Yes.

Q. Now, the board here passed a

resolution requiring prevailing wage for

the early site package, correct?

A. We approved a resolution
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actually authorizing prevailing wage for

the entire middle school project is the

way I understand it.

Q. Okay.

(Thereupon, Plaintiff's Deposition

Exhibit-Liddle 1 was marked for

purposes of identification.)

Q. Showing you meats been

marked for identification as Liddle 1,

can you identify this for me?

A. These are the minutes to our

regular meeting on October 21.

Q. Okay. And you were present

at that meeting?

A. Actually, according to this

I was absent at that meeting.

Q. Have you.ever seen these

meeting minutes before?

A. Yes.

Q. Were you ever at a school

board meeting where there was discussion

concerning requiring prevailing wage on

the early site package?
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A. I'm not sure, to be honest.

There's a lot of ineetings.

Q. Obviously if it was

discussed at the October 21, 08 meeting,

you wouldn't have heard it, right?

A. Right.

Q. And as to why those three

board members decided to implement a

prevailing wage requirement, do you have

any knowledge with regard to that?

A. We have had other

conversations previous regarding

prevailing wage on this project.

Q. Right. And why was it --

why is it your understanding -- let me

say this. Do you endorse the views of

the three board members that voted,

yeah, we want prevailing wage on the

project?

A. Yes, I do.

Q. Okay. And your

interpretation, I'll give you a moment

to look at this, is that this

resolution, this motion which was

adopted by the board makes prevailing

Cefaratti Group
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wage applicable to what, just the early

site package or all middle school

projects or all projects that might ever

come up, if you know? If you don't

know, you're allowed to say that, too.

You don't have to guess.

Just to -- and your counsel will

correct me. Just to help you direct

your attention, the page that starts

numbered 6888 and ending on the very

next -- I'm sorry -- and ending on 6890

is where this topic of prevailing wage

standards is addressed_ The balance I

only included in the exhibit so that we

had the entire set of minutes for the

21st so that my review indicates there's

nothing about prevailing wage anywhere

else, but I didn't want to excise just

one part.

A. I was reading through to see

if it could be construed to apply to

other projects, but all I see is it

would apply to the new middle school.

Q. Okay. so as far as you're

concerned as president of the board who
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implements -- is this a resolution?

What is this?

A. Yes.

Q. That implements the board's

resolutions, right?

A. Yes.

Q. That this mandates that item

number 17 of the model responsible

bidder workforce standards and its

paragraph 17 is applicable to the middle

school project?

A. It's my understanding.

Q. So it's not limited to the

early site package?

A. No. I don't believe so.

Q. Okay. All right. Now,

let's go back to, you know, the -- your

understanding as to why the board --

strike that.

Is there anybody on the board

that didn't think as far as you know

that prevailing wage wasn't the right

way to go?

A. No. It was a unanimous

vote.
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Q. What would be the reasons

that the board would unanimously believe

that prevailing wage should be applied

to the middle school project?

A. There are many reasons. I

mean, there's -- probably the main

reason that was given it was identified

as an option to the board that either

way we could choose either route. With

that said --

Q. Who identified that as an

option?

A. That was identified at a

core meeting earlier with OSFC, the

construction managers, representatives

from the district also there.

Q. Okay.

A. And that was identified in a

list as a choice that the board was

allowed to choose. We make decisions

based on what we think our constituents

would want and Barberton is a very

strong, old, blue collar town with a

lot of union representation and they

have been very supportive in the past
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of our levies and in the bond issues.

And I'm not speaking for the entire

board on why everybody chose. Most of

the board members probably reached it

and came up with their own conclusion,

but I made the decision based on what I

felt the constituents would want.

Q. And that is because it's a

union town, they ought to have

prevailing wage, yes?

A. Yes.

Q. Okay. Now, does having or

not having prevailing wage required on a

project assist you as a board member in

deciding whether a contractor is more or

less responsible?

A. Can you repeat that?

Q. Having a prevailing -- so

you know how I'm using the word

responsible, do you agree that as a

board member that the duty of the

school district is to award construction

contracts to the lowest responsive and

responsible bidder?

A. Correct. Yes.
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Q. And will you agree that

responsive means they looked at the

plans and specifications and at least

what they bid is responsive to what

we're asking them to build?

A. Yes.

Q. You know, if weask them to

build a stadium and he gave me a bid

here for a schoolhouse, you're not

responsive. That's the way you would

interpret it as well?

A. Yes.

Q. Okay. And then with regard

to responsible, once ore've identified

the low bidder in what way, if any at

all, does paying prevailing wage or not

paying prevailing wage help you identify

who is a responsible bidder?

A. It doesn't.

Q. It has no bearing at all on

responsibility?

A. No.

Q. So in terms -- and do you

agree that the Board of Education, that

a Board of Education has discretion in
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deciding who is the lowest responsible

bidder on a given project?

A. Repeat that one more time.

Q. Do you agree that a Board of

Education has discretion to decide who

it thinks the lowest responsible bidder

is on a given project?

A. You know, I'm not sure on

that answer, to be honest. We look for

guidance to the people that are in

place, the construction managers, the

treasurer to. make sure that those

obligations have been met. So when it

comes to responsible bidders we would

look to -- for some of that work to be

done by others to say there are no

complaints or issues. But we would

approve that contract.

Q. Right. And so based on the

input from your CM, construction

manager, from your architect, or perhaps

engineers, consultants you have hired,

you take their recommendations, right?

A. Yes.

Q. And then based on those
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recommendations you exercise your

discretion and decide to go along with

their recommendation or not?

A. Yes.

Q. Okay. Now, let me ask you

this. Does the Board of Education have

any bylaws?

A. Bylaws regarding?

Q. Bylaws for how it functions.

A. We have procedures that we

follow, guidelines.

Q. All right. Now, during

discovery -- let me ask you this. How

does the Board go about amending or

changing its bylaws and policies? Would

it pass a resolution?

A. It would pass a resolution

and be voted on for any changes.

Q. And unless a resolution gets

passed to add or subtract from those

bylaws, that's what you live by, right?

A. Yes.

Q. And does the Board follow

its bylaws to the best of its ability?

A. To the best of its ability.
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Liddle 2. I'11 give you a chance to

look that over and I will be back in

one second.

(Brief recess.)

(Thereupon, Plaintiff's Deposition

Exhibit-Liddle 2 was marked for

purposes of identification.)
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Q. Have you had a chance to

look at it?

A. Briefly, yes.

Q. Very good. All right.

Now, Liddle 2 is what's been

produced by your counsel in response to

a discovery request. Can you identify

this for me, please?

A. This is our standard

purchasing policy.

Q. Okay. And involves

addresses awards of construction

contracts?

A. Yes.

Q. And if you go to the last
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page, page 4 of that exhibit, in the

lower left of the body of it it says

revised 10-22-07, right?

A. That's correct.

Q. And that would be then the

last time that the Board took a look at

this and made some change?

A. As far as I'm aware, yes.

Q. Assuming that your counsel

produced the most current set of bylaws

and policies?

A. Yes.

Q. And I would think that she

would.

All right. Now, when you look

at

the --

MS. 0'NEIL: Alan, can I have

just a second?

(Brief recess.)

MR. ROSS: Okay. Can we go back

on the record, Tamzin?

MS. O'NEIL: Yes.

Q. Going back to that last

page, above where it says revised
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there's a bunch of section numbers. It

says RC and then its got a bunch of

section numbers listed.

A. Yes.

Q. Do you see that? And do you

see the reference to RC9.312?

A. Yes, I do.

Q. Okay. All right. Now, when

we go to the bottom of page 1 and over

to page 2 where it talks about

soliciting bids, if you could direct

your attention to that and just review

that section briefly for yourself.

Have you had a chance to look at

it?

A. Yes.

Q. So these bylaws and policies

with regard to soliciting bids, these

would be in items A through G, these

would be what your board looks at in

order to determine whether a particular

bidder is, and I'm quoting here, "deemed

responsible," correct?

A. Correct. For projects over

a certain dollar amount.
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Q. Okay. And the early site

package is over that dollar amount

significantly, right?

A. Yes, it is.

Q. All right. And we find here

that there's also a procedure after that

concerning awarding of bids. Can you

look at that?

A. Okay.

Q. And that is also under these

bylaws and policies, that's what

procedure the Board would follow if

there was a protest over a contract

award, correct?

A. Yes.

Q. Okay. Now, do you know that

what we've just covered here or asked

you about with regard to soliciting of

bids and awarding of bids is exactly as

set forth at the end of your bylaws,

that that is exactly what 9.312, that

section of the Ohio Revised Code,

requires?

MS. O'NEIL: Objection.

Relevance. Go ahead. Answer if you

(cefaratti Group
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know.

A. I'm not aware. I'm not

familiar with -- I don't have both here

to compare.

Q. All right. I'm showing you

9.312 and directing your attention to a

sentence that begins, The factors that

the state agency shall consider.

MS. O'NEIL: Objection. Are you

asking for a legal opinion? I'm not

sure what you're asking.

MR. R O S S: N o. N o.

A. Okay.

Q. So other than -- I'11 put

the question to you this way. Other

than your section G which is on page 2,

factors A through F are identical to

9.312, aren't they?

MS. O'NEIL: Objection. If you

can answer that, go ahead.

A. Very similar, yes.

Q. And that's why 9.312 is

specifically mentioned on page 4, right?

A. I would assume that.

Q. Okay. Now --
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'Q. No. I'll take that back. I

don't want to clutter up your area

there.

Is there anything in your bylaws

that says that paying prevailing wage

helps you identify who is a responsible

bidder?

A. No.

Q. And, in fact, it's not a

factor at all under your bylaws?

A. That's right.

Q. But if we go back -- you'11

have to explain this to me as you

understand it as a board member. The

paragraph 17 that you adopted that's in

Liddle 1, paragraph 17 from the Ohio

School Facilities Commission --

A. Yes.

Q. -- that is as it's worded

here, that's one of the requirements f.or

you to determine that someone is a

responsible bidder; right or wrong?

A. That's correct. Under the
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policy that we have adopted you must be

paid prevailing wage.

Q. But is that used to

determine if someone is responsible?

A. I don't see that that

determines that they're responsible.

That's just one of the requirements of

the resolution that we passed.

Q. Is it a factor in

determining whether someone is

responsible?

A. I've said that before. I

don't believe it is.

Q. Okay. So there is no

conflict between the Board's resolution

and the Board's bylaws?

A. I don't believe there is.

Q. Okay. So the payment of

prevailing wage on either the early site

package or the whole new middle school

project as a whole, that payment of

prevailing wage, that requirement is

simply a requirement that requires

people to pay union scale?

A. That requires them to pay
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prevailing wage, yes.

Q. And to otherwise abide by

the prevailing wage law?

A. That's correct.

Q. Now, can you explain to me

how that requirement interfaces with

your bylaw provisions that don't permit

any contractor to enter into an

agreement with a labor union on public

improvement or require people to'pay

fees and dues to a labor union or that

they're even required under your bylaws

to sign an affidavit ensuring that the

bidder, nor any sub, subcontractor has

entered into an agreement with a union

regarding one of your projects?

MS. O'NEIL: Objection. What

question do you want him to answer, one

or all of those?

MR. ROSS: All of them.

A. Could you repeat it? I

didn't understand what you were looking

for.

Q. Okay. There are on the

first page in the paragraph that begins,
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The Superintendent shall insure, and

then there`s an A and B under that.

And then in G for your bylaw and policy

concerning soliciting bids there's

another reference to the prohibition

against any agreements with unions on

any building that your school district

built?

A. On any building. According

to this. I couldn't comment on the

legality of it or what they're looking

for there.

Q. I'm asking as board

president and as a board member you're

responsible to follow and implement

these bylaws and policies. I'm not

asking for a legal opinion. I'm asking

you for your thoughts on how you

implement that.

A. Under normal circumstances,

you're correct, unless we pass a

resolution that would allows us to,

which we did. So I would say, yes, if

we were under normal circumstances we

would follow that and it would prohibit
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those things.

Q. So you think this language

in your bylaws would prohibit requiring

prevailing wage?

A. Unless we pass a resolution.

We would not require prevailing wage

under normal purchasing requirements.

Q. Okay. And so why then would

it be necessary for just this project

to have prevailing wage?

A. It wasn't necessary. It was

an option.

Q. Okay. Why did you exercise

your discretion to simply require

prevailing wage for this project and not

for any of the other ones that we've

talked about?

A. Referring to?

Q. The demolition project at

the natatorium, the renovation at the

stadium and the construction of the

field house that's ongoing. What makes

this project different? Why would you

exercise your discretion to have

prevailing wage on this project but not
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any of these other projects? Tell us

what the difference is.

A. Well, there's not a

difference. We could have required it,

but we had decided as a board that we

would try prevailing wage on this

project. We had researched it. There

was no process -- I mean, there was

nothing said that that prevailing wage

was going to cost more or less or be

better orworse and we made the

decision to require it on this project

and we would see how this project ran

before we -- before we -- that's good.

Q. I didn't mean to interrupt

you. I apologize.

You were aware that there was a

state statute that exempted school

districts from prevailing wage?

A. Yes.

Q. Did you seek any information

at all with regard to that legislation?

A. You know, did research, yes.

Q. Okay. So when you did your

research then you found the report that
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was published as a result of that

legislation that shows that prevailing

wage cost 10.7 percent more on school

projects. You saw that?

A. Yes.

Q. So you did have evidence in

front of you that using prevailing wage

is more expensive at least as far as

the Ohio legislature was concerned?

A. There's evidence the other

way, too. That wasn't conclusive

evidence.

Q. From the Ohio legislature?

A. No. I didn't look any

further in that. But there were many

other articles that didn't --

MS. O'NEIL: Objection. I'm

going to object. I'm not sure what

report you're talking about.

MR. ROSS: Well, he did, so he

answered.

Q. What made you think that the

state's legislature, the study by the

Legislative Services Committee that

showed that prevailing wage cost 10.7
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percent more, what made you disbelieve

what the Ohio legislature had decided?

MR. BECKER: Objection.

MS. O'NEIL: Answer if you know.

A. No. I mean, I don't have a

reason to disbelieve. I didn't

disbelieve the data that they provided.

There are a number of

circumstances you look at; whether the

projects come in on time, whether they,

you know. Just, you know, the bottom

line is it wasn't just a cost, 10

percent more.

We look for guidance, like I

told you, from other experts and, you

know, when we asked others in the room

we were told that, you know, there was

no real difference at this point, you

know, no conclusive evidence that it was

going to cost us more to go prevailing

wage on this project.

Q. And who said that?

A. We asked those questions in

our core meeting.

Q. To who? Who made those
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statements?

A. That's where the OSFC was

present, the construction manager. I

can't recall every person that was

present. There was probably 15, 20

people at that meeting.

Q. All right. And they said

that prevailing wage doesn't cost more?

A. They didn't say that. They

said you won't know if pre -- because

there's too many situations that could

-- it depends on delays, timing.

There's a number of factors.

Q. All right. Does prevailing

wage prevent delays?

A. I'm not sure. I didn't see

anything that said it did or didn't.

I'm just saying at the time that it was

brought to us there was no conclusive

evidence either way that one was going

to be better or worse than the other

from a financial situation.

Q. And basically then what you

relied on, at least from the advisors,

was just their verbal statement that
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there was no conclusive evidence one way

or other?

A. That's correct.

MS. O'NEIL: Be sure you let him

ask the question.

Q. So you didn't actually

personally review or look at any reports

or publications that they were

referencing?

A. No. They didn't reference

any publications or reports.

Q. So it was just their -- as

far as you can recall it was just their

personal opinion --

A. Yes.

Q. -- versus a study done after

the legislation was passed in 1998 that

showed it was 10 percent -- 10.7

percent less not to use prevailing wage?

MR. BECKER: Objection.

Q. That's the only study that

you actually physically were aware of?

A. Yes.

Q. All right. And, again, what

rationale -- why didn't you apply
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prevailing wage to the stadium and field

house project? What's different about

that one?

A. They were smaller projects,

for one.

Q. Okay. Anything else?

A. No. Because we had made a

decision that we would apply it to only

the middle school at this time.

Q. Okay.

(Thereupon, Plaintiff's Deposition

Exhibit-Liddle 3 was marked for

purposes of identification.)

Q. Showing you what's been

marked for identification as Liddle 3,

can you identify this, please? Just to

help you out, on page 4 there is.a

number 17 listed.

A. You want me to -- it's the

Ohio School Facilities Commission

amendment to the responsible bidder

requirements.

Q. And is this where you got
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your resolution number 17 from that's

referenced in Liddle 1?

A. It looks familiar.

Q. Well, is number 17 -- have I

got my numbers right. Liddle l. Yeah.

Number 17 that's referenced in Liddle 1

is the same as number 17 here, correct?

A . Y e s . I t ' s t h e s a m e.

Q. So that's where -- just for

the record, that's where -- it's from

this group of documents, that's where

your resolution, that's where it got its

language from is from this Ohio School

Facilities Commission resolution that

has the model bidder criteria, correct?

A. Yes.

Q. Okay. And these model

bidder -- these model responsible bidder

workforce standards, okay, if we look at

that document itself which is on the

third page, the intent, would you agree,

of this document is that all of the

things that are listed on it are

intended to be, and I'm quoting from

the second sentence, "responsible bidder
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criteria," correct?

MR. BECKER: Objection.

Q. That's what these are

intended to be, the criteria to identify

who is a responsible bidder?

MR. BECKER.: Objection.

Q. If you know.

A. I don't know. I'm not aware

of that.

Q. Okay. So you don't know --

so -- all right. All right.

Would you agree that the purpose

of the OSFC model bidding criteria is

to provide additional criteria so the

school board can determine whether a

contractor is responsible?

MR. BECKER: Objection.

MS. O'NEIL: Objection.

A. I'm not aware of that.

Q. And, again, why did you

select number 17? Why did you include

that? What was your reason for

including that prevailing wage

requirement as its written in number 17?

MS. O'NEIL: Objection. Asked
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and answered.

A. You want me to repeat the

same answer as before? Because, one,

it was an option that we were allowed

to choose and, two, we felt that that

best served our constituents.

Q. Okay. By the way, as a

board member were you aware that the

legislature had exempted school

districts from prevailing wage

requirement?

MS. O'NEIL: Objection. Asked

and answered.

A. Again, yes.

Q. Did the school board ever

disclose to taxpayers that prevailing

wages were going to be required on the

middle school project?

A. Not before the bond issue,

no.

Q. Was the requirement that

prevailing wages would have to be paid

disclosed to Standard & Poor's, bond

counsel or anyone related to the

issuance of the bond?
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A. I don't believe so, no.

Q. Did the school board ever

receive any estimates on the cost of

construction?

A. We get estimates from our

architects.

Q. So the architect gives you

the estimate for the project? That's

what happens?

A. Between them and the

treasurer we get estimates on

approximately what it's going to run.

Q. Okay. And did you get an

estimate from the architect on this

project?

A. I'm sure we did.

Q. Okay. Do you recall ever

seeing an architect's estimate for this

project?

A. I am not sure. We receive

lots of numbers. We're looking at so

many different projects.

Q. Okay. What labor rate was

used in the architect's estimate for

this project?
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Q. Did it use prevailing wage

to come up with the number?

A. I would assume that he used

prevailing wage.

Q. But you don't know?

A. I don't know.

Q. Did you approve his

estimate?

A. I couldn't answer that one.

I'm not sure if we approved those

estimates or not.

Q. When you awarded the early

site package did you take into account

what his estimate was in any way, shape

or form?

A. No. We were told that we

have a budget to meet and he was

confident that we would be within

budget, so the bids came in under

budget when we awarded the package.

Q. All right. Prior to the

award of this contract did anyone from

the school board have any discussions

with the Ohio Department of Commerce
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regarding whether it would administer or

enforce prevailing wage on your school

project?

A. To the best of my knowledge,

no.

Q. Who is going to enforce and

administer prevailing wage on this

project?

A. I`m not sure. We're not to

that point yet.

Q. Has there been any work

performed?

A. Just the site work at this

point.

Q. Okay. And nobody has yet

been assigned in administering or

enforcing the Ohio prevailing wage law

with regard to any of the contracts on

the early site package, correct?

A. Not as far as I know.

Q. And that would be one of the

functions of the Board is to assign

that task, correct; not to do it, but

to assign it?

A. I'm not sure. I'm not sure
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how that will come about. I don't know

if we have to approve that or not.

Q. Did the Board pass any rules

or regulations of any kind or

description with regard to how

prevailing wage would be enforced or

administered on the project?

A. No.

Q. Did the Board obtain a wage

determination from the Director of the

Department of Commerce for this project?

A. The Board did not.

Q. Okay. Did anybody?

A. I'm not aware of that.

Q. Did the Board file a bidding

blank afterwards with the Director of

the Department of Commerce or any

division of the Department of Commerce?

MS. O'NEIL: Objection. If you

know.

A. I don't know.

Q. Do contractors have to file

Department of Commerce certified payroll

reports on this project?

A. I'm not aware.
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Q. Has the Board appointed a

prevailing wage coordinator for the

project?

A. No.

Q. You know that for sure?

A. I'm pretty sure we haven't.

Q. Do contractors have to

provide any individual written

notifications to employees on this

project relative to prevailing wage?

A. I'm not sure.

Q. Who would perform that

function? Who would administer that

function for the Board if that was

something that needed to be done?

MS. O'NEIL: Objection. Requires

speculation. Go ahead.

A. I'm not sure. We haven't

assigned anybody to that task yet.

9- Then your counsel is

correct, you would just be speculating

because you have absolutely no mechanism

of any kind or description in place to

administer or enforce prevailing wage?

MS. O'NEIL: Objection.
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MR. BECKER: Objection.

Q. Well, do you or don't you?

A. At this point, no.

MR. ROSS: So what's the

objection?

MS. O'NEIL: The objection is I

want a question, rather than a comment.

MR. ROSS: That's a question.

MS. 0'NEIL: Well, I didn't hear

it.

I MR. ROSS: I'll make sure it's a

question.

Q. Then isn't it true that the

Board has absolutely no mechanism in

place at the present time to administer

or enforce Ohio's prevailing wage law on

this project?

A. There's no formal --

anything in place at this time.

Q. Is there any informal?

A. I'm not sure. I would

assume the construction manager and the

owner's rep, they may have some in

place.

Q. Do contractors have to file
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a schedule of pay dates.with anybody in

compliance with the Ohio prevailing wage

law?

A. I'm not sure.

Q. If a contractor or an

employee or a labor union has a

complaint that prevailing wages are not

being paid on the project, what

mechanism does the Board have in place

to address those complaints?

MS. O'NEIL: Objection. Asked

and answered. If you know.

A. I'm not sure.

Q. Do you have any mechanism at

all?

A. As stated before, no, not at

this point.

Q. Does the Board recognize

that certain entities or persons have

interested party status such that they

can file complaints with regard to

prevailing wage compliance on this

project?

A. Repeat the question.

Q. Does the Board recognize
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that there are certain persons or

entities that have interested party

status within the meaning of Ohio's

prevailing wage law, to make complaints

to the Board that prevailing wage is

not being complied with?

MR. BECKER: Objection to the

form of the question.

MS. O'NEIL: Objection.

A. Yeah_ I'm not sure.

Q. You're not sure?

A. I don't understand the

question.

Q. Okay. Who has the Board

assigned to conduct prevailing wage

compliance audits?

MS. O'NEIL: Objection. Asked

and answered.

A. I would assume that same

answer.

Q. What's the answer?

A. At this point we do not have

anybody assigned to those tasks.

Q. What expertise, training or

qualifications does anyone have on the
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Board to conduct prevailing wage

compl-iance audits?

A. I'm not sure.

Q. Is there anybody that the

Board has presently employed who has any

experience, training or qualifications

in conducting a prevailing wage audit?

MS. O'NEIL: Objection. Go

ahead and answer if y.ou know.

A. I'm not sure.

Q. If a contractor were found

to have not paid prevailing wage on

your middle school project, what would

be the appeal process for that

contractor to get that resolved?

A. I'm not sure of the policy,

what we would do with that.

Q. You're not aware that there

even is a policy in place, correct?

A. Correct.

Q. So there's nothing that

you're aware of that the Board has

promulgated by way of a set of rules or

regulations or bylaws that describe a

complaint procedure that a contractor
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would follow if he was accused of not

paying prevailing wage?

A. Not that I'm aware of.

Q. What penalties will the

Board assess against a contractor who is

found not to have paid prevailing wage?

A. I'm not sure. I would

assume they would be removed from the

project. It's a requirement of our

resolution that they pay prevailing

wage.
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Q. How would you determine, if

you know, that some contractor had

intentionally violated the prevailing

wage law?

A. Repeat the question.

Q. How will the Board determine

that a particular contractor has or has

not intentionally violated the

prevailing wage law?

MS. O'NEIL: Objection.

A. I'm not sure.

Q. What would the consequences

of intentionally violating the

prevailing wage law be on a Board of
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Education project?

A. As I said, I would assume

that they would be removed from the

project.

Q. Okay. So an unintentional

violation, they would or would not be

removed?

A. We don't have a policy in

place for that right now, but it.does

say they will pay prevailing wage.

Q. So these are policies that

have to be developed, that weren't

developed, they weren't known criteria

at the time the job was bid, correct,

all of these things we're talking about?

A. Well, it's a known criteria

when the job was bid that it would be

prevailing wage.

Q. Right. But how prevailing

wage is going to be administered and

enforced you have no criteria, correct?

A. No to my knowledge.

Q. So you will have to pass

some criteria after the fact, right?

A. I would assume that's

GCefaratti Group L800.694.4787 www.oefgrnup.com fax:216.687.0973
Cleveland: 4608 SCClair Avenue, Qeveland, Ohio 44103 • 216.696.1161

TNEl1TIGRT10N5UPPORTCONfPANY Akrom OneCasmdePlaza,Sui[e905,Akron,Ohio44308•330753.8119

Court Reporteng • Vdeo Conferencing • Legal Video Production • Investigations
Claims Services • Process Service • Record Retrieva(• Document Nlanagement-Trial Grap[lia



53
1

2

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

correct.

Q. What rules, regulations,

policies, bylaws do you have for

determining the amount of credit that a

contractor is allowed to take for its

own bonafide fringe benefit programs as

a credit against prevailing wage?

MS. O ' N E I L : O b j e c t i o n.

A. I'm not sure.

Q. Do you have any rules or

regs that you know of?

A. I'm not sure.

Q. You're not sure? So there

could be rules or regulations involved

in that?

A. That's what I'm not sure

means, yes.

Q. Were any of the Chapter

41.15 Ohio Revised Code, Ohio prevailing

wage compliance and enforcement issues

discussed or disclosed to any contractor

who submitted a bid on the project?

MS. O'NEIL: Objection. If you

know you may answer.

A. I'm not aware. I'm not
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sure.

Q. Is building the middle

school in a cost effective manner a

factor that the Board takes into

consideration?

A. Yes.

Q. If building the middle

school without prevailing wage costs

less, is that a factor that the Board

would consider?

MS. O'NEIL: Objection. Go

ahead and answer.

A. I'm not sure.

Q. You're not sure. 1f it

costs more to use prevailing wage, would

that matter to the board?

A. I guess if you're asking if

you could come in and guarantee 100

percent that using prevailing wage would

result in a higher cost in a project

being done on time, then I would say

that would probably be a factor with

some of the Board.

Q. And, again, you're throwing

in the project being done on time.
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A. Because that raises costs.

If the project comes in delayed, that

can raise costs.

Q. I understand. But paying

prevailing wage or not paying prevailing

wage, does that affect the timing of

when a project comes in?

A. I'm not sure. There are

some that say that,it does. I don't

know.

Q. What would be the rationale

for that?

A. There's just articles. Like

I said in the beginning, you can find

articles that support on either side.

Q. Okay. Do you know what the

rationale of those articles is as to

why?

A. No, I don't.

Q. You could have the same.--

I'm sorry-

A. No, I don't.

Q. So you could have a

non-union contractor pay prevailing wage

on one project and I guess because he's
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paying prevailing wage that makes him

come in on time, but on another project

where he doesn't pay prevailing wage

that makes him -- that could make him

not come in on time?

A. I wouldn't say that.

Q. Well, then how does

prevailing wage relate to whether a

project comes in on time or not? You

seem to link the two together.

A. No, I didn't.

Q. Okay.

A. I'm not trying to link the

two together.

Q. You're not at all. So

prevailing wage is not a predictor of

whether a project is going to come in

on time or not?

A. I said that earlier, yes_

Q. Just to follow up a little

bit more on complaint procedure, if

there are no resolutions, rules or

regulations concerning how contractors,

e.mployees working on the middle school

project or any other person or entity
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can procedurally make complaints about

prevailing wage, how will the rights and

interests of those people be addressed

by the Board?

MS. O'NEIL: Objection. Go

ahead and answer.

A. Right now I would assume if

there was a complaint, it would be

brought to the Board through the

construction manager or owner's rep.

Q. But you don't have any rules

or regulations about that?

A. As I said, I don't know if

they have. procedures in place or not.

Q. Which if as a Board member

when you passed this resolution, or you

didn't pass it, but the resolution that

the Board passed that incorporated

Ohio's prevailing wage law into the

project, was it -- in implementing that

resolution are you incorporating each,

every and all of the provisions of Ohio

prevailing wage law in your bid

specifications and contracts?

MR. BECKER: Objection.
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A. I'm not aware of that.

Q. Okay. What are you aware

of? What part of Ohio prevailing wage

law did you pick to put in and which

part did you exclude?

MR. BECKER: Objection.

THE WITNESS: Answer that?

MS. O'NEIL: Go ahead answer.

A. Just this part 17 that we

put in there.

Q. Right. And if you look at

17, 17 -- I understand your trepidation

in answering, okay. Item number 17 --

it wasn't a trick question. Item

number 17 does include the entire Ohio

prevailing wage law statute and all of

the regulations. So that it's not

taken as a trick question, if you

assume for purposes of the question that

what the Board implemented by that

resolution took in all of Ohio

prevailing wage law, is there any part

of that 41.15 that the Board excluded?

MS. O'NEIL: Objection.

Q. Or did you --
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A. Not that I'm aware of.

Q. So you took it lock, stock

and barrel?

A. Not as far as I can recall.

Q. How do you explain that the

Board never got a wage determination

issued by the director if that's

required by the statute?

MR. BECKER: Objection.

A. I'm not aware that we didn't

get one. I don't know that somebody

else didn't receive one.

Q. Okay. Well, you are aware

that the Director of the Department of

Commerce and its Superintendent in the

prevailing wage section offers no

assistance of any kind or description to

school districts that decide they want

to adopt prevailing wage; you knew that?

A. I have heard that.

Q. So if they're not providing

any services, they didn't provide a wage

determination to you?

A. That would be the

assumption.
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Q. And as a board member you

are responsible for complying with

whatever bylaws, rules, regulations,

resolutions you pass, right?

A. That's true.

Q. And if I told you that

you're supposed to file a bidding blank

with the Director of the Department of

Commerce, that that's what the

prevailing wage law requires, and you

didn't do that, okay, would you say

that you'veadopted that part of the

prevailing wage law or not?

MR. BECKER: Objection.

MS. O'NEIL: Objection.

A. I'm not sure.

Q. Well, did you file the

bidding blank with the Director?

MS. O'NEIL: Objection. Asked

and answered.

A. Yeah. I'm not sure.

Q. But you adopted Ohio's

prevailing wage law, right?

A. That's correct.

Q. And one of the requirements
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of that is that you submit or file the

bidding blank with the director --

MR. BECKER: Objection.

Q. -- right?

A. Okay.

Q. And you didn't do that?

A. Like I said, I'm not aware

if we did that or not.

Q. If prevailing wage is not

paid by a contractor, does the Board

have authority to sue the contractor to

make them pay prevailing wage?

MR. BECKER: Objection.

A. I'm not sure.

Q. If an employee complains to

the Board that he or she did not get

paid prevailing wage, will the Board

bring a lawsuit on behalf of that

employee to collect prevailing wage for

them?

MR. BECKER: Objection.

MS. O'NEIL: Objection.

A. I'm not sure.

Q. You're not sure, okay.

If an interested party files a
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complaint with the Board or through the

construction manager, the architect,

anybody on this project, and that

complaint is not investigated within 60

days, can the interested party then

bring a lawsuit to enforce prevailing

wage?

MS. O'NEIL: Objection.

MR. BECKER: Objection to the

form of the question.

A. I'm not sure.

Q. What?

A. I'm not sure what you're

asking.

Q. Are interested parties

allowed to bring lawsuits after they've

waited 60 days from the time they

complained to you?

MR. BECKER: Same objection.

MS. O'NEIL: Objection.

Q. No? Yes?

A. I'm not sure.

Q. And you say you're not sure

-- because you keep saying I'm not

sure. Is that because you have no
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rules or regulations, because you may

have rules or regulations, I mean --

MS. O'NEIL: Objection. Just

ask a question, counsel, please.

Q. What do you mean by I'm not

sure? I don't know what that means.

MS. 0'NEIL: Objection. In the

context of a question, please.

Q. I don't know what I'm not

sure means. What does that mean?

MS. O'NEIL: Objection_ Again,

ask that in the form of a question.

MR. ROSS: I just did. He•knows

what the question is.

Q. What does that mean?

MS. O'NEIL: Objection.

A. Unsure means I'm unsure.

I'm not aware of that.

Q. You're not aware of the

requirement or you're not aware of

whether the Board has something in

place? What aren't you aware of?

MS. O'NEIL: Counsel, objection.

Ask a question and let the deponent

respond.
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MR. ROSS: I did. The record

will speak for itself.

Q. What is it that you're not

aware of?

A. You asked me what does

unsure mean. I just said unsure means

that I'm not aware.

MS. O'NEIL: Let him ask you a

question.

Q. And what is it that you're

not aware of?

A. You would have to ask me the

question you asked in the beginning

before you asked me what unsure meant.

MS. O'NEIL: Counsel, this is

your deposition.

Q. Okay. What question did I

ask you at the beginning?

MS. O'NEIL: Objection.

A. I can't recall.

Q. Well, then why would you say

I have to ask you the question that I

asked you at the beginning?

A. Because I know you asked me

a question and I said I'm unsure and
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then you asked me to define unsure.

Q. Right. Okay. With regard

to your last response, what did you

mean by you weren't -- that you were

unsure about whether or not somebody

could bring a lawsuit, an interested

party could bring a lawsuit; if you

don't process their complaint within 60

days, can they bring a lawsuit? You

said I'm not sure. Okay. I think

that's accurate. If it's not, correct

me.

A. That is accurate.

23

24

25

Q. Okay. And when you say

you're not sure, what does that mean in

that -- with regard to responding to

that specific question?

MS. 0'NEIL: Objection. He's

already answered the question. He

answered the question.

MR. ROSS: No, he hasn't.

A. That means I'm unaware if

they can bring a lawsuit.

Q. You're unaware, okay.

And when you say that you're
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unaware, is that because the Board has

no rules, regulations, policies or

procedures in place that address that?

A. We already talked about

that, yes. At this time to the best of

my knowledge we have nothing in place

at this point.

Q. And that's the basis for why

you're unaware as to what somebody's

rights or privileges might be on this

project?

MS. O'NEIL: Objection.

A. I'll be honest. There's a

lot of things regarding school projects

and things that I'm unaware. I'm more

of a big picture person and there's a

lot of details that we are to -- that

have to be brought in front of us

before -- you're asking questions

that --

Q. That's fair. You know, when

somebody reads the record they have to

have some understanding of what you mean

by the words you use and the way you

use the words may be different and, in
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fact, they are different than the way

your counsel uses them and the way I

use them. So I'm just trying to get

you to say what, you know, give us a

better definition of what you mean.

Is there any rule, regulation or

requirement that would require the

school board to provide the contents of

its investigative file to any party that

made a complaint, waited 60 days and

decided to bring a lawsuit?

MS. O'NEIL: Objection.

A. Is there a better word that

you would like me to use than unsure or

I'm not aware of?

Q. Whatever is the truth,

that's all we're asking.

A. That is the truth. I'm

unsure of that. I'm not sure either

way.

Q. Okay. Are there any rules,

resolutions, regulations or anything

issued by the school board that announce

the criteria that the school board will

be using to calculate the appropriate
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hourly credit to be given for bonafide

fringe benefits?

MS. O'NEIL: Objection. Asked

and answered already.

A. I'm not sure.

Q. And when you say you're not

sure to that it means you're not sure

if there's a rule, regulation or

resolution on that?

MS. O'NEIL: Objection. He

answered the question, counsel.

Q. You're not sure -- there may

be a rule, resolution or regulation that

addresses that question, is that what

you're unsure of?

A. That's true. I'm not sure

of that.

Q. So the Board may have a

rule, resolution or regulation on that

is what you're saying?

A. Could be.

Q. Could be, okay. Well, then

we're going to, you know, if that's

part of why you're unsure with regard

to this and other questions, we're
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requesting your counsel, we thought we

did already, to produce any and all

rules, regulations or resolutions that

relate to the administration and

enforcement of Ohio's prevailing wage

law on this project.

Are there any regulations, rules

or regulations issued by the school

board that identify a person or entity

to serve in the capacity of prevailing

wage coordinator?

A. Can you repeat that

question?

Q. Are there any resolutions,

rules or regulations issued by the

school board that identify a person or

entity that will serve is as prevailing

wage coordinator?

A. I thought we had already

answered that. I'll give what my

answer was last time, that we have not

appointed anyone to that.

Q. Are there any rules,

regulations or resolutions, not whether

you've done something or not. We know

` Cefaratti Group
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you have not appointed any prevailing

wage coordinator, you did testify to

that. Is there any rule, regulation or

resolution that said you're supposed to?

A. You know what, I'm not sure.

You stated that there is, but.

Q. No, I haven't. I don't mean

one way or the other. As far as I know

what your counsel produced, no, there

are no rules or regulations. You seem

to think there might be and that's why

I've requested on the record that your

counsel produce those.

A. And I didn't imply there

might be. I just said I'm not sure if

there is or not.

Q. Okay. Well, if they are,

we're asking that they be produced.

That's all.

MR. ROSS: I think I'm done, but

let me just step out for a minute.

(Brief recess.)

MR. ROSS: I don't have any

other qliestions of the witness.

I would ask again do you want to

(cefaratti Group
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-- your counsel can explain waiving

signature or going and reading.the

deposition.

THE WITNESS: I would like to

waive that.

(Off the record at 1:30 p.m.)
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CERTIFICATE

State of Ohio ) SS.:

County of Lake

I, Aimee N. Szinte, a Notary

Public within and for the State of

Ohio, duly commissioned and qualified,

do hereby certify that the within named

witness, was duly sworn to testify the

truth, the whole truth and nothing but

the truth in the cause aforesaid; that

the testimony then given by the witness

was by me reduced to stenotypy in the

presence of said witness; afterwards

transcribed, and that the foregoing is a

true and correct transcription of the

testimony so given by the witness.

I do further certify that this

deposition was taken at the time and

place in the foregoing caption

specified.

I,do further certify that I am

not a relative, counsel or attorney for

either party, or otherwise interested in

the event of this action.
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I am not, nor is the court

reporting firm with which I am

affiliated, under a contract as defined

in Civil Rule 28 (D).

IN WITNESS WHEREOF, I have

hereunto set my hand this day of

, 2009.

Aimee N. Szinte, Notary Public

within and for the State of Ohio
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My commission expires January 4, 2012.
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CONDENSED TRANSCRIPT

IN THE COURT OF COMMON PLEAS

OF SUMMIT COUNTY, OHIO

STATE EX. REL., NORTHERN

OHIO CHAPTER OF ASSOCIATED

BUILDERS AND CONTRACTORS,

INC., ET AL.,

Plaintiffs,

vs.

THE BARBERTON CITY SCHOOLS

BOARD OF EDUCATION, ET AL.,

Defendants.

Case No. 2009 04 2636

DEPOSITION OF DENNIS LIDDLE

Taken on Monday, June 22, 2009 at 12:05 p.m.

At The Offices of:

Ross, Brittain & Schonberg Co., L.P.A.

6480 Rockside Woods Boulevard, South

Suite 350

Cleveland, Ohio 44131

Before Aimee N. Szinte, a Notary Public

in and for the State of Ohio.
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DEPOSITION OF DENNIS LIDDLE

Page 2

1 APPEARANCES: 1
2 2
3 On behalf of the Plaintiffs: 3
4 Ross, Brittain & Schonberg Co., 4
5 L.P.A., by 5
6 ALAN G. ROSS, ESQ. 6
7 NICK A. NYKULAK, ESQ. 7
8 6480 Rockside Woods Boulevard, South 8
9 Suite 350 9

10 Cleveland, Ohio 44131 10
11 216.447.1551 11
12 12
13 On behalf of the Defendant Barberton 13
14 City Schools Board of Education: 114
15. McGown, Markling & Whalen Co., ,15
16 L.P.A., by 16
17 TAMZIN KELLEY O'NEIL, ESQ. 17
18 1894 North Cleveland-Massillon Road 18
19 Akron, Ohio 44333 19
20 330-670-0005 20
21 21
22 22
23 23
24 . 24
25 . 25

1

Page 3

APPEARANCES CONTINUED: 1
2 .
3 On behalf of the Ohio School Facilities
4 Commission: 4
5 Office of the Ohio Attorney 5
6 General, by 6
7 JAMES E. ROOK, ESQ. 7
8 WILLIAM C. BECKER, ESQ. 8
9 Court of Claims Defense 9

10 150 Gay Street, Floor 18 10
11 Columbus, Ohio 43215 11
12 614.466.7447 . 12
13 ---- 13
14 ALSO PRESENT: 14
15 Ryan Pendleton, Barberton City 15
16 Schools 16
17 ---- 17
18 18
19 19
20 120
21 21
22 22
23 23
24 124
25 125

2 (Pages 2 to 5)

Page 4

DENNIS LIDDLE, of lawful age,
called for examination, as provided by
the Ohio Rules of Civil Procedure, being
by me first duly sworn, as hereinafter
certified, deposed and said as follows:
CROSS-EXAMINATION OF DENNIS LIDDLE
BY-MR.ROSS:

0. Can you state your name and
address for the record, spell your name
so we get that right and give us an
address where in the event you have to
be subpoenaed to testify as a witness
at some time in the future in this case
you'll be there to accept service. It
could be a business address or a home
address.

A. My name is Dennis Liddle.
DENNIS,LIDDLE. Myaddress
is 1096 South Azalea, A Z A L E A,
Boulevard, and it is Barberton, Ohio
44203. And that would be the same
address where I could be reached if I
were subpoenaed.

Q. Okay. By whom are you
employed, Mr. Liddle?

Page 5

A. I am self-employed. I also
wdrk for the Barberton School Board.

Q. I should start out by -- I'm
rude. I didn't introduce myself. I'm
Alan Ross. This is Nick Nykulak. Nick
and I represent the plaintiffs in this
lawsuit.

As we go through your deposition
if at any time you need to take a
break, just let us know, you know, and
you will be accommodated. In order to
answer the questions here you have to
verbalize yes or no. You can't nod
your head. We all do it. And if you
do it, I'll remind you because she
cant take down a head nod.

If I ask you a question that you
don't understand, ask me to repeat it,
rephrase it because, after all, you are
under oath. If you don't understand
what I'm asking you and you give an
answer to it, you won't be telling the
truth, you will be answering something
else. So this is not a game. If you
don't understand something, say it and
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3 (Pages 6 to 9)

Page 6 Page 8

1 we'll deal with it. 1 graders?
2 How long have you been on the 2 A. That's correct.
3 Board of Education for the Barberton 3 Q. And when is that expected to
4 school district? 4 be completed?
5 A. Three years. 5 A. Approximately another year
6 Q. And have you held or do you 6 and a half, two years. It's a two year
7 hold any offices? 7 project.
8 A. I'm currently the president 8 Q. So sometime in 2011?
9 of the board. 9 A. Correct.

10 Q. And when did your term as 10 Q. Currently students that will
11 president begin? 11 end up in that new building are
12 A. That started in November, I 12 situated in other school buildings in
13 believe. 13 the school district, correct?
14 Q. November of what year? 14 A. ThaYs correct.
15 A. Of 08. 115 Q. They do have classes,
16 Q. And prior to November of 08 16 classrooms to go to and teachers to
17 did you hold any office? 117 teach them in other buildings?
18 A. I was vice president prior 18 A. Yes.
19 to that. 119 Q. And if this project isn't
20 Q. Prior to that. So and how 120 completed by September of 2011, which
21 long were you vice president? 21 will be when that school year will
22 A. One year. 122 begin -- do you begin in September of
23 Q. So it looks like the first 23 each year?
24 year or so you were a board member, ! 24 A. Yes.
25 right? !25 Q. There still will be

Page 7 Page 9

1 A. That's correct. 1 schoolhouses that these children that
2 Q. And then you became vice 2 eventually will end up at the new
3 president and served in that capacity 3 middle school, there will still be
4 for a year or so? 4 schoolhouses that they can physically go
5 A. That's correct. 5 to?
6 Q. And now since November 6 A. Yes.
7 you've been president? 7 Q. As a school board member you
8 A. That's right. 8 would have knowledge regarding the
9 Q. Okay. In terms of your own 9 various construction contracts that the

10 personal background, what is your 10 school board has awarded since you
11 educational background? 11 became a school board member, correct?
12 A. I have an undergraduate from 12 A. Yes.
13 Tiffin University in business and a 13 Q. One of the contracts that
14 Master's of business administration. 1 14 was awarded was the early site package
15 Q. From? 15 that's involved in this lawsuit?
16 A. Ashland University. 16 A. Yes.
17 Q. From Ashland, okay. All 17 Q. And were you involved in
18 right. 18 approving entering into that contract?
19 You're familiar with the new 19 A. Yes.
20 Barberton Middle School project, I take 20 Q. Okay. And, if you know, who
21 it? 21 was that contract awarded to, the early
22 A. Yes, I am. 22 site package?
23 Q. Okay. And with regard to 23 A. I'm not sure right now.
24 that project, that's going to be a 24 There's so many.
25 school building for 5th through 8th 1 25 Q. Would Mr. Excavator ring a
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4 (Pages 10 to 13)

2
3
4
5
6

bell?

A. It was brought and
recommended to the board, so that would
have been recommended from the treasurer
and the construction manager and our
rep.

Q. Okay. And so you accepted
their recommendation?

A. Yes.
Q. Okay. Now, there's also

been a project during your tenure on
the board involving the natatorium
fitness center?

A. Yes.
Q. And that was a demolition

contract?
A. That's correct.
Q. Now, there's a difference

between that contract and the early site

Page 11

Page 10

A. Yeah. ThaYs it, yeah.
Q. When the Board of Education

determined to award that contract to Mr.
Excavator in April of 2009 what went
into your analysis as to why they
should or should not get the job?

1 package, correct, in terms of its
2 requirements?
3 A. As far as I know there would
4 be.
5 Q. And on that demolition
6 contract for the natatorium fitness
7 center it didn't require the payment of
8 prevailing wage, right?
9 A. I don't recall.

10 Q. Okay. Since you have been
11 on the Board of Education other than
12 the early site package that's the
13 subject matter of this litigation can
14 you name a single construction project
15 that has required prevailing wage other
16 than the early site package?
17 A. No.
18 Q. So to the best of your
19 recollection that demolition contract
20 doesn't include prevailing wage either?
21 A. As I said, I'm not sure on
22 that project.
23 Q. Is it, in fact, true that
24 the early site package is the first and
25 only construction contract that the

(Cefaratti
TION SUP

Group
THE LITIGAPORT COMPANY

Page 12

school district has awarded since you've
been there that requires prevailing
wage?

MS. O'NEIL: Objection. Asked
and answered. Go ahead.

A. I was going to say if the
natatorium isn't prevailing wage, then
the answer would be yes. But I'm not
sure if the demolition of the --

Q. Okay. What about the
stadium and new field house project,
that's been awarded since you have been
there?

A. That's correct.
0. On the board?
A. Correct.
Q. And that does not require

prevailing wage either, does it?
A. No, it does not.
Q. Is that project still under

way, the stadium and field house
project?

A. Yes, it is.
Q. And how long, roughly

speaking, have they been working on it;

Page 13

1 for a year, six months, eight months?
2 A. That's a difficult question.
3 We see little things start, but I would
4 say it's been under construction for six
5 months, between six to nine months.
6 Q. And that involves not only
7 renovation to the stadium structure, but
8 also the construction of actually a
9 field house building?
10 A. That's correct.
11 Q. That has locker rooms and
12 concession stands that has what have you
13 in it?
14 A. Correct.
15 Q. Whereas the early site
16 package, essentially what it ended up
17 being was a dirt moving project
18 primarily?
19 A. Is that a question?
20 Q. Yeah.
21 A Yes.
22 Q. Now, the board here passed a
23 resolution requiring prevailing wage for
24 the early site package, correct?
25 A. We approved a resolution
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5 (Pages 14 to 17)

Page 14

1 actually authorizing prevailing wage for 1
2 the entire middle school project is the 2
3 way I understand it. 3
4 Q. Okay. 4
5 - - - - - 5
6 (Thereupon, Plaintiff's Deposition 6
7 Exhibit-Liddle 1 was marked for 7
8 purposes of identification.) 8

9 - - - - - 910 Q. Showing you meats been 10
11 marked for identification as Liddle 1, 11
12 can you identify this for me? 12
13 A. These are the minutes to our 13
14 regular meeting on October 21. 14
15 Q. Okay. And you were present 15
16 at that meeting? 16
17 A. Actually, according to this i 17
18 I was absent at that meeting. 18
19 Q. Have you ever seen these 19
20 meeting minutes before? 20
21 A. Yes. 121
22 Q. Were you ever at a school 122
23 board meeting where there was discussion 1123
24 concerning requiring prevailing wage on 24
25 the early site packaqe? 125

Page15

1 A. I'm not sure, to be honest. 1
2 There's a lot of meetings. 2
3 Q. Obviously if it was 3
4 discussed at the October 21, 08 meeting, 4
5 you wouldnt have heard it, right? 5
6 A. Right. 6
7 Q. And as to why those three 7
8 board members decided to implement a 8
9 prevailing wage requirement, do you have 9

10 any knowledge with regard to that? 10
11 A. We have had other 11
12 conversations previous regarding 112
13 prevailing wage on this project. 13
14 Q. Right. And why was it -- 14
15 why is it your understanding -- let me 15
16 say this. Do you endorse the views of 116
17 the three board members that voted, 117
18 yeah, we want prevailing wage on the 18
19 project? 19
20 A. Yes, I do. 20
21 Q. Okay. And your 21
22 interpretation, I'll give you a moment 22
23 to look at this, is that this 23
24 resolution, this motion which was 124
25 adopted by the board makes prevailing 25

Page 16

wage applicable to what, just the early
site package or all middle school
projects or all projects that might ever
come up, 'rf you know? If you don't
know, you're allowed to say that, too.
You don"t have to guess.

Just to -- and your counsel will
correct me. Just to help you direct
your attention, the page that starts
numbered 6888 and ending on the very
next-- I'm sorry - and ending on 6890
is where this topic of prevailing wage
standards is addressed. The balance I
only included in the exhibit so that we
had the entire set of minutes for the
21 st so that my review indicates there's
nothing about prevailing wage anywhere
else, but I didn't want to excise just
one part.

A. I was reading through to see
if it could be construed to apply to
other projects, but all I see is it
would apply to the new middle school.

Q. Okay. So as far as you're
concerned as president of the board who

Page 17

implements -- is this a resolution?
What is this?

A. Yes.
Q. That implements the board's

resolutions, right?
A. Yes.
Q. That this mandates that item

number 17 of the model responsible
bidder workforce standards and its
paragraph 17 is applicable to the middle
school project?

A. It's my understanding.
0. So it's not limited to the

early site package?
A. No. I don't believe so.
0. Okay. All right. Now,

let's go back to, you know, the -- your
understanding as to why the board --
strike that.

Is there anybody on the board
that didn't think as far as you know
that prevailing wage wasn't the right
way to go?

A. No.. It was a unanimous
vote.

1.800.694.4787 www.cefgruup.com far. 216.687.0973C
4440W

efaratti Group Cleveland: 4608 St. Clair Avenue, Cleveland, Ohio 44103 • 216.696.1161

THELITIGATIONSUPPORTCOMPANY Akrm: 76SouthMainStreet,Suite1610,Akron,Ohio44308•330.2538119

Court Reporting •Video Conferencing • Legal Video Production • Investigations
Cfa6ms Services • Process Service • Record Retrieval • Document Management • Trial Graphics



DEPOSITION OF DENNIS LIDDLE

6 (Pages 18 to 21)

Page 18 j

2
0. What would be the reasons

that the board would unanimously believe
that prevailing wage should be applied
to the middle school project?

A. There are many reasons. I
mean, there's -- probably the main
reason that was given it was identified
as an option to the board that either
way we could choose either route. With
that said --

Q. Who identified that as an
option?

A. That was identified at a
core meeting earlier with OSFC, the
construction managers, representatives
from the district also there.

0. Okay.
A. And that was identified in a

list as a choice that the board was
allowed to choose. We make decisions
based on what we think our constituents
would want and Barberton is a very
strong, old, blue collar town with a
lot of union representation and they
have been very supportive in the past

Page 19

1 1
I 2

3
4
5
6
7
8
9

110
11
12

113
114

15
116
117
118

19
20

i21
1 22
23

124
,25

of our levies and in the bond issues. 1
2 And I'm not speaking for the entire 2
3 board on why everybody chose. Most of ! 3
4 the board members probably reached it 4
5 and came up with their own conclusion, 5
6 but I made the decision based on what I 6
7
8

felt the constituents would want. 7
Q. And that is because it's a 8

9 union town, they ought to have 9
10 prevailing wage, yes? 10
11 A. Yes. 11
12 Q. Okay. Now, does having or 12
13 not having prevailing wage required on a 113
14 project assist you as a board member in 114
15 deciding whether a contractor is more or 15
16 less responsible? 16
17 A. Can you repeat that? 117
18 Q. Having a prevailing -- so 1 18
19 you know how I'm using the word 119
20 responsible, do you agree that as a 20
21 board member that the duty of the 121
22
23
24
25

school district is to award construction • 22
contracts to the lowest responsive and ! 23
responsible bidder? .24

A. Correct. Yes. i 25

Page 20

0. And will you agree that
responsive means they looked at the
plans and specifications and at least
what they bid is responsive to what
we're asking them to build?

A. Yes.
0. You know, if we ask them to

build a stadium and he gave me a bid
here for a schoolhouse, you're not
responsive. That's the way you would
interpret it as well?

A. Yes.
Q. Okay. And then with regard

to responsible, once we've identified
the low bidder in what way, if any at
all, does paying prevailing wage or not
paying prevailing wage help you identify
who is a responsible bidder?

A. It doesn't.
Q. It has no bearing at all on

responsibility?
A. No.
Q. So in terms -- and do you

agree that the Board of Education, that
a Board of Education has discretion in

Page 21

deciding who is the lowest responsible
bidder on a given project?

A. Repeat that one more time.
0. Do you agree that a Board of

Education has discretion to decide who
it thinks the lowest responsible bidder
is on a given project?

A. You know, I'm not sure on
that answer, to be honest. We look for
guidance to the people that are in
place, the construction managers, the
treasurer to make sure that those
obligations have been met. So when it
comes to responsible bidders we would
look to -- for some of that work to be
done by others to say there are no
complaints or issues. But we would
approve that contract.

0. Right. And so based on the
input from your CM, construction
manager, from your architect, or perhaps
engineers, consultants you have hired,
you take their recommendations, right?

A. Yes.
Q. And then based on those
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Page 22 Page 24

1 recommendations you exercise your 1 page, page 4 of that exhibit, in the
2 discretion and decide to go along with 2 lower left of the body of it it says
3 their recommendation or not? 3 revised 10-22-07, right?
4 A. Yes. 4 A. That's correct.
5 Q. Okay. Now, let me ask you 5 Q. And that would be then the
6 this. Does the Board of Education have 6 last time that the Board took a look at
7 any bylaws? 7 this and made some change?
8 A. Bylaws regarding? 8 A. As far as I'm aware, yes.
9 Q. Bylaws for how it functions. 9 Q. Assuming that your counsel

10 A. We have procedures that we 10 produced the most current set of bylaws
11 follow, guidelines. 11 and policies?
12 Q. All right. Now, during .12 A. Yes.
13 discovery -- let me ask you this. How 13 Q. And I would think that she
14 does the Board go about amending or 14 would.
15 changing its bylaws and policies? Would 15 All right. Now, when you look
16 it pass a resolution? 16 at
17 A. It would pass a resolution 17 tfle --
18 and be voted on for any changes. 18 MS. O'NEIL: Alan, can I have
19 Q. And unless a resolution gets 19 just a second?
20 passed to add or subtract from those 120 (Brief recess.)
21 bylaws, that's what you live by, right? 121 MR. ROSS: Okay. Can we go back
22 A. Yes. 122 on the record, Tamzin?
23 0. And does the Board follow 123 MS. O'NEIL: Yes.
24 its bylaws to the best of its ability? 124 Q. Going back to that last
25 A. To the best of its abili . 25 a e above where it sa revised

Page 23 1 Page 25

1 Q. Okay. This is going to be 1 there's a bunch of section numbers. It
2 Liddle 2. I'll give you a chance to 2 says RC and then its got a bunch of
3 look that over and I will be back in 3 section numbers listed.
4 one second. 4 A. Yes.
5 (Brief recess.) 5 Q. Do you see that? And do you
6 - - - - - 6 see the reference to RC9.312?
7 (Thereupon, Plaintiff's Deposition 7 A. Yes, I do.
8 Exhibft-Liddle 2 was marked for 8 Q. Okay. All right. Now, when
9 purposes of identification.) 9 we go to the bottom of page 1 and over

10
- - - - -

10 to page 2 where it talks about
11 Q. Have you had a chance to 11 soliciting bids, if you could direct
12 look at it? 12 your attention to that and just review
13 A. Briefly, yes. 13 that section briefly for yourself.
14 Q. Very good. All right. 14 Have you had a chance to look at
15 Now, Liddle 2 is what's been 15 it?
16 produced by your counsel in response to 16 A. Yes.
17 a discovery request. Can you identify 17 Q. So these bylaws and policies
18 this for me, please? 18 with regard to soliciting bids, these
19 A. This is our standard 19 would be in items A through G, these
20 purchasing policy. 20 would be what your board looks at in
21 Q. Okay. And involves 21 order to determine whether a particular
22 addresses awards of construction 22 bidder is, and I'm quoting here, "deemed
23 contracts? 23 responsible," correct?
24 A. Yes. 24 A. Correct. For projects over
25 Q. And if you ohe last 25 a certain dollar amount.

(Cefaratti Group
THE LITIGATION SUPPORT COMPANY

1.800.694.4787 www.cefgroup.com fax: 216.687.0973

Cleveland: 4608 St Clair Avenue, Cleveland, Ohio 44103 • 216.696.1161
Akron: 76 South Main Street,Suite 1610,Akron, Ohio 44308 • 330.253.8119

Court Reporting • Video Conferencing • Legal Video Production • lnvestigations
Claims Services • Process Service • Record Retrieval • Document Management •Trial Graphics



DEPOSITION OF DENNIS LIDDLE

8 (Pages 26 to 29)

1 Q. Okay. And the early site
2 package is over that dollar amount
3 significantly, right?
4 A. Yes, it is.
5 Q. All right. And we find here
6 that there's also a procedure after that
7 concerning awarding of bids. Can you
8 look at that?
9 A. Okay.

10 Q. And that is also under these
11 bylaws and policies, that's what
12 procedure the Board would follow if
13 there was a protest over a contract
14 award, correct?
15 A. Yes.
16 Q. Okay. Now, do you know that
17 what we've just covered here or asked
18 you about with regard to soliciting of
19 bids and awarding of bids is exactly as
20 set forth at the end of your bylaws,
21 that that is exactly what 9.312, that
22 section of the Ohio Revised Code,
23 requires?
24 MS. O'NEIL: Objection.
25 Relevance. Go ahead. Answer if you

Page 26

6
7

89

10
f11
12

113
14
15

1 16
117
18
19
20

1 21
122
23
24
25

Page 28

A. Would you like me to keep
this?

Q. No. I'll take that back. I
don't want to clutter up your area
there.

Is there anything in your bylaws
that says that paying prevailing wage
helps you identify who is a responsible
bidder?

A. No.
0. And, in fact, it's not a

factor at all under your bylaws?
A. That's right.
Q. But if we go back -- you'II

have to explain this to me as you
understand it as a board member. The
paragraph 17 that you adopted that's in
Liddle 1, paragraph 17 from the Ohio
School Facilities Cornmission --

A. Yes.
Q. -- that is as it's worded

here, that's one of the requirements for
you to determine that someone is a
responsible bidder; right or wrong?

A. That's correct. Under the

1 know.
2 A. I'm not aware. I'm not
3 familiar with -- I don't have both here
4 to compare.
5 Q. All right. I'm showing you
6 9.312 and directing your attention to a
7 sentence that begins, The factors that
8 the state agency shall consider.
9 MS. O'NEIL: Objection. Are you

10 asking for a legal opinion? I'm not
11 sure what you're asking.
12 MR. ROSS: No. No.
13 A. Okay.
14 Q. So other than -- I'll put
15 the question to you this way. Other
16 than your section G which is on page 2,
17 factors A through F are identical to
18 9.312, aren't they?
19 MS. O'NEIL: Objection. If you
20 can answer that, go ahead.
21 A. Very similar, yes.
22 Q. And that's why 9.312 is
23 specifically mentioned on page 4, right?
24 A. I would assume that.
25 Q. Okay, Now --

GCefaratti Group
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1
2

Page 29

policy that we have adopted you must be
paid prevailing wage.

0. But is that used to
determine if someone is responsible?

5 A I don't see that that
determines that theVre responsible.
That's just one of the requirements of
the resolution that we passed.

Is it a factor in9 Q .
110 determining whether someone is
11 responsible?
12 A. I've said that before. I
13 don't believe it is.
14 Q. Okay. So there is no
15 conflict between the Board's resolution

116 and the Board's bylaws?
17 A. I don't believe there is.
18 Q. Okay. So the payment of
19 prevailing wage on either the early site
20 package or the whole new middle school
21 project as a whole, that payment of
22 prevailing wage, that requirement is
23 simply a requirement that requires
24 people to pay union scale?
25 A. That requires them to pay
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Page 30

1 prevailing wage, yes.
2 Q. And to otherwise abide by
3 the prevailing wage law?
4 A. That's correct.
5 Q. Now, can you explain to me
6 how that requirement interfaces with
7 your bylaw provisions that don't permit
8 any contractor to enter into an
9 agreement with a labor union on public

10 improvement or require people to pay
11 fees and dues to a labor union or that
12 they're even required under your bylaws
13 to sign an affidavit ensuring that the
14 bidder, nor any sub, subcontractor has
15 entered into an agreement with a urlion
16 regarding one of your projects?
17 MS. O'NEIL: Objection. What

118 question do you want him to answer, one
19 or all of those?
20 MR. ROSS: All of them.
21 A. Could you repeat it? I
22 didn't understand what you were looking
23 for.
24 Q. Okay. There are on the
25 first page in the paragraph that begins

Page 32

1 those things.
2 Q. So you think this language
3 in your bylaws would prohibft requiring
4 prevailing wage?
5 A. Unless we pass a resolution.
6 We would not require prevailing wage
7 under normal purchasing requirements.
8 Q. Okay. And so why then would
9 it be necessary for just this project

110 to have prevailing wage?
11 A. It wasn't necessary. It was
12 an option.
13 Q. Okay. Why did you exercise
14 your discretion to simply require
15 prevailing wage for this project and not
16 for any of the other ones that we've
17 talked about?
18 A. Referring to?

119 Q. The demolition project at
20 the natatorium, the renovation at the

121 stadium and the construction of the
• 22 field house that's ongoing. What makes
23 this project different? Why would you
24 exercise your discretion to have

125 prevailinq wage on this project but not

Page 31

1 The Superintendent shall insure, and 1
2 then there's an A and B under that. 2
3 And then in G for your bylaw and policy 3
4 concerning soliciting bids there's 4
5 another reference to the prohibition 5
6 against any agreements with unions on 6
7 any building that your school district 7
8 built? 8
9 A. On any building. According 9

10 to this. I couldn't comment on the 10
11 legality of it or what theyre looking 11
12 forthere. 12
13 Q. I'm asking as board 13
14 president and as a board member you're 14
15 responsible to follow and implement 15
16 these bylaws and policies. I'm not 16
17 asking for a legal opinion. I'm asking 17
18 you for your thoughts on how you 18
19 implementthat. 19
20 A. Under normal circumstances, 20
21 you're correct, unless we pass a 21
22 resolution that would allows us to, 22
23 which we did. So I would say, yes, if 23
24 we were under normal circumstances we I 24
25 would follow that and it would prohibit 1 25

Page 33

any of these other projects? Tell us
what the difference is.

A. Well, there's not a
difference. We could have required it,
but we had decided as a board that we
would try prevailing wage on this
project. We had researched it. There
was no process -- I mean, there was
nothing said that that prevailing wage
was going to cost more or less or be
better or worse and we made the
decision to require it on this project
and we would see how this project ran
before we -- before we -- that's good.

Q. I didn't mean to interrupt
you. I apologize.

You were aware that there was a
state statute that exempted school
districts from prevailing wage?

A. Yes.
0. Did you seek any information

at all with regard to that legislation?
A. You know, did research, yes.
Q. Okay. So when you did your

research then you found the report that
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Page 34

1 was published as a result of that 1 1
2 Iegislation that shows that prevailing 2
3 wage cost 10.7 percent more on school i 3
4 projects. You saw that? 4
5 A. Yes. 5
6 Q. So you did have evidence in 6
7 front of you that using prevailing wage 7
8 is more expensive at least as far as 8
9 the Ohio legislature was concerned? 9
10 A. There's evidence the other 10
11 way, too. That wasn't conclusive ^ 11
12 evidence. 1112
13 Q. From the Ohio legislature? 13
14 A. No. I didn't look any 14
15 further in that. But there were many 15
16 other articles that didn't -- 16
17 MS. O'NEIL: Objection. I'm 117
18 going to object. I'm not sure what 18
19 report you're talking about. 19
20 MR. ROSS: Well, he did, so he 20
21 answered. 21
22 Q. What made you think that the 22
23 state's legislature, the study by the 123
24 Legislative Services Committee that 24
25 showed that prevailing wage cost 10.7 125

Page 35

1 percent more, what made you disbelieve 1
2 what the Ohio legislature had decided? 2
3 MR. BECKER: Objection. 3
4 MS. O'NEIL: Answer if you know. ; 4
5 A. No. I mean, I don't have a 5
6 reason to disbelieve. I didn't 6
7 disbelieve the data that they provided. 7
8 There are a number of 8
9 circumstances you look at; whether the 9

10 projects come in on time, whether they, 110
11 you know. Just, you know, the bottom 11
12 line is it wasn't just a cost, 10 12
13 percent more. 13
14 We look for guidance, like I 14
15 told you, from other experts and, you 15
16 know, when we asked others in the room 16
17 we were told that, you know, there was 17
18 no real difference at this point, you 18
19 know, no conclusive evidence that it was 119
20 going to cost us more to go prevailing 120
21 wage on this project. 21
22 Q. And who said that? 122
23 A. We asked those questions in 23
24 our core meeting. 124
25 Q. To who? Who made those 125

Page 36

statements?
A. That's where the OSFC was

present, the construction manager. I
can't recall every person that was
present. There was probably 15, 20
people at that meeting.

0. All right. And they said
that prevailing wage doesn't cost more?

A. They didn't say that. They
said you won't know if pre -- because
there's too many situations that could
- it depends on delays, timing.
There's a number of factors.

0. All right. Does prevailing
wage prevent delays?

A. I'm not sure. I didn't see
anything that said it did or didn't.
I'm just saying at the time that it was
brought to us there was no conclusive
evidence either way that one was going
to be better or worse than the other
from a financial situation.

Q. And basically then what you
relied on, at least from the advisors,
was iust their verbal statement that

Page 37

there was no conclusive evidence one way
or other?

A. That's correct.
MS. O'NEIL: Be sure you let him

ask the question.
0. So you didn't actually

personally review or look at any reports
or publications that they were
referencing?

A. No. They didn't reference
any publications or reports.

Q. So it was just their -- as
far as you can recall it was just their
personal opinion --

A. Yes.
Q_ -- versus a study done after

the legislation was passed in 1998 that
showed it was 10 percent -- 10.7
percent less not to use prevailing wage?

MR. BECKER: Objection.
Q. That's the only study that

you actually physically were aware of?
A. Yes.
0. All right. And, again, what

rationale -- why didn't you apply
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Page 38 Page 40

1 prevailing wage to the stadium and field 1 criteria," correct?
2 house project? What's different about 2 MR. BECKER: Objection.
3 that one? 3 Q. That's what these are
4 A. They were smaller projects, 4 intended to be, the criteria to identify
5 for one. 5 who is a responsible bidder?
6 Q. Okay. Anything else? 6 MR. BECKER: Objection.
7 A. No. Because we had made a 7 Q. If you know.
8 decision that we would apply it to only 8 A. I don't know. I'm not aware
9 the middle school at this time. 9 of that.

10 Q. Okay. 10 Q. Okay. So you don't know --
11 11 so -- all right. All right.
12 (Thereupon, Plaintiff's Deposition 12 Would you agree that the purpose
13 Exhibit-Liddle 3 was marked for 13 of the OSFC model bidding criteria is
14 purposes of identification.) 14 to provide additional criteria so the
15 - - - - - 15 school board can determine whether a
16 Q. Showing you what's been 16 contractor is responsible?
17 marked for identification as Liddle 3, 17 MR. BECKER: Objection.
18 can you identify this, please? Just to 18 MS. O'NEIL: Objection.
19 help you out, on page 4 there is a 19 A. I'm not aware of that.
20 number 17 listed. 20 Q. And, again, why did you
21 A. You want me to -- it's the 21 select number 17? Why did you include
22 Ohio School Facilities Commission 22 that? What was your reason for
23 amendment to the responsible bidder 23 including that prevailing wage
24 requirements. 24 requirement as its written in number 17?
25 Q. And is this where you ot 25 MS. O'NEIL Ob'ection. Asked

Page 39 Page 41

1 your resolution number 17 from that's 1 and answered.
2 referenced in Liddle 1? 2 A. You want me to repeat the
3 A. It looks familiar. 3 same answer as before? Because, one,
4 Q. Well, is number 17 -- have I 4 it was an option that we were allowed
5 got my numbers right. Liddle 1. Yeah. 5 to choose and, two, we felt that that
6 Number 17 that's referenced in Liddle 1 6 best served our constituents.
7 is the same as number 17 here, correct? 7 Q. Okay. By the way, as a
8 A. Yes. It's the same. 8 board member were you aware that the
9 Q. So that's where -- just for 9 legislature had exempted school

10 the record, that's where -- it's from 10 districts from prevailing wage
11 this group of documents, that's where 11 requirement?
12 your resolution, that's where it got its 1 12 MS. O'NEIL: Objection. Asked
13 language from is from this Ohio School 1 13 and answered.
14 Facilities Commission resolution that 14 A. Again, yes.
15 has the model bidder criteria, correct? 15 Q. Did the school board ever
16 A. Yes. 16 disclose to taxpayers that prevailing
17 Q. Okay. And these model 1 17 wages were going to be required on the
18 bidder -- these model responsible bidder 1 18 middle school project?
19 workforce standards, okay, if we look at 1 19 A. Not before the bond issue,
20 that document itself which is on the

1
20 no.

th t thiW21 third page, the intent, would you agree, 21 e requ remen atasQ.
22 of this document is that all of the 1

!
22 prevailing wages would have to be paid

d bS d P ' d23 things that are listed on it are 23 ar oor ondisclosed to tan & s,
24 intended to be, and I'm quotng from 1 24 counsel or anyone related to the
25 the second sentence, "res onsible bidder 1 25 issuance of the bond?

^Cefaratti Group
THE LITIGATION SUPPORT COMPANY

1.800.694.4787 www.cefgroup.com fax:216.687.0973
Cleveland: 4608 St. Clair Avenue, Cleveland, Ohio 44103 • 216.696.1161
Akron: 76 South Main Street Suite 1610, Akron, Ohio 44308 - 330253.8119

Court Reporting • Video Conferencing • Legal Video Production • Investigations
Claims Services " Process Service • Record Retrieval • Document Management • Trial Graphics



DEPOSITION OF DENNIS LIDDLE

12 (Pages 42 to 45)

Page 42

1 A. I don't believe so, no. 1
2 Q. Did the school board ever 2
3 receive any estimates on the cost of 3
4 construction?
5 A. We get estimates from our

4

6 architects.
7 Q. So the architect gives you 7
8 the estimate for the project? That's 8
9 what happens? 9
10 A. Between them and the 10
11 treasurer we get estimates on 11
12 approximately what it's going to run. 12
13 Q. Okay. And did you get an 13
14 estimate from-the architect on this 14
15 project? 15
16 A. I'm sure we did. 16
17 Q. Okay. Do you recall ever 17
18 seeing an architect's estimate for this 18
19 project? 19
20 A. I am not sure. We receive 20
21 lots of numbers. We're looking at so 121
22 many different projects. 22
23 Q. Okay. What labor rate was 123
24 used in the architect's estimate for 1 24
25 this project? 125

Page 43

1 A. I'm not sure. 1
2 Q. Did it use prevailing wage 2
3 to come up with the number? 3
4 A. I would assume that he used 4
5 prevailing wage. 5
6 Q. But you don't know? 6
7 A. I don't know. 7
8 Q. Did you approve his 8
9 estimate? 9
10 A. I couldn't answer that one. 10
11 I'm not sure if we approved those 11
12 estimates or not. 112
13 Q. When you awarded the early 13
14 site package did you take into account 14
15 what his estimate was in any way, shape 15
16 or form? 116
17 A. No. W e were told that we .17
18 haveabudgettomeetandhewas 18
19 confident that we would be within !19
20 budget, so the bids came in under 1120
21 budget when we awarded the package. 121
22 Q. All right. Prior to the 22
23 award of this contract did anyone from 23
24 the school board have any discussions ^ 24
25 with the Ohio Department of Commerce 25

Page 44

regarding whether it would administer or
enforce prevailing wage on your school
project?

A. To the best of my knowledge,
no.

Q. Who is going to enforce ahd
administer prevailing wage on this
project?

A. I'm not sure. We're not to
that point yet.

Q. Has there been any work
performed?

A. Just the site work at this
point.

Q. Okay. And nobody has yet
been assigned in administering or
enforcing the Ohio prevailing wage law
with regard to any of the contracts on
the early site package, correct?

A. Not as far as I know.
Q. And that would be one of the

functions of the Board is to assign
that task, correct; not to do it, but
to assign it? ,

A. I'm not sure. I'm not sure

Page 45

how that will come about. I don't know
if we have to approve that or not.

Q. Did the Board pass any rules
or regulations of any kind or
description with regard to how
prevailing wage would be enforced or
administered on the project?

A. No.
Q. Did the Board obtain a wage

determination from the Director of the
Department of Commerce for this project?

A. The Board did not.
Q. Okay. Did anybody?
A. I'm not aware of that.
0. Did the Board file a bidding

blank afterwards with the Director of
the Department of Commerce or any
division of the Department of Commerce?

MS. O'NEIL: Objection. If you
know.

A. I don't know.
Q. Do contractors have tafile

Department of Commerce certified payroll
reports on this project?

A. I'm not aware. _
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Page 46 Page 48

1 Q. Has the Board appointed a 1 a schedule of pay dates with anybody in

2 prevailing wage coordinator for the 2 compliance with the Ohio prevailing wage

3 project? 3 law?
4 A. No. 4 A. I'm not sure.
5 Q. You know that for sure? 5 Q. If a contractor or an

6 A. I'm pretty sure we haven't. 6 employee or a labor union has a

7 Q. Do contractors have to 7 complaint that prevailing wages are not

8 provide any individual written 8 being paid on the project, what

9 not'Ifications to employees on this 9 mechanism does the Board have in place

10 project relative to prevailing wage? 10 to address those complaints?

11 A. I'm not sure. 11 MS. O'NEIL: Objection. Asked
12 Q. Who would perform that 12 and answered. If you know.

13 function? Who would administer that 13 A. I'm not sure.
14 function for the Board if that was 14 Q. Do you have any mechanism at

15 something that needed to be done? 15 all?
16 MS. O'NEIL: Objection. Requires 16 A. As stated before, no, not at
17 speculation. Go ahead. 17 this point.
18 A. I'm not sure. We haven't 18 Q. Does the Board recognize
19 assigned anybody to that task yet. 19 that certain entities or persons have

20 Q. Then your counsel is 20 interested party status such that they
21 correct, you would just be speculating 21 can file complaints with regard to

22
1

because you have absolutely no mechanism 122 prevailing wage compliance on this

23 of any kind or description in place to 123 project?
24 administer or enforce prevailing wage? 1 24 A. Repeat the question.

25 MS. O'NEIL: Ob'ection. 25 Q. Does the Board recognize

Page 47 1 Page 49

1 MR. BECKER: Objection. 1 that there are certain persons or

2 Q. Well, do you or don't you? 2 entities that have interested party
3 A. At this point, no. 3 status within the meaning of Ohio's
4 MR. ROSS: So what's the 4 prevailing wage law, to make complaints

5 objection? 5 to the Board that prevailing wage is

6 MS. O'NEIL: The objection is I 6 not being complied with?

7 want a question, rather than a comment. 7 MR. BECKER: Objection to the

8 MR. ROSS: That's a question. 8 form of the question.
9 MS. O'NEIL: Well, I didn't hear 9 MS. O'NEIL: Objection.

10 it. 10 A. Yeah. I'm not sure.

11 MR. ROSS: I'll make sure it's a 11 Q. You're not sure?

12 question. 12 A. I don't understand the

13 Q. Then isn't it true that the 13 question.
14 Board has absolutely no mechanism in 14 Q. Okay. Who has the Board

15 place at the present time to administer 15 assigned to conduct prevailing wage

16 or enforce Ohio's prevailing wage law on 16 compliance audits?

17 this project? 17 MS. O'NEIL: Objection. Asked

18 A. There's no formal -- 118 and answered.
19 anything in place at this time. 119 A. I would assume that same

20 Q. Is there any informal? 120 answer.

21 A: I'm not sure. I would 21 Q. What's the answer?

22 assume the construction manager and the 22 A. At this point we do not have

23 owner's rep, they may have some in 123 anybody assigned to those tasks.

24 place. 1 24 Q. What expertise, training or

25 Q. Do contractors have to file I 25 ualifications does anyone have on the
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Page 50 Page 52

1 Board to conduct prevailing wage 1 Education project?
2 compliance audits? 2 A. As I said, I would assume
3 A. I'm not sure. 3 that they would be removed from the
4 Q. Is there anybody that the 4 project.
5 Board has presently employed who has any 5 Q. Okay. So an unintentional
6 experience, training or qualifications 6 violation, they would or would not be
7 in conducting a prevailing wage audit? I 7 removed?
8 MS.O'NEIL: Objection. Go 8 A. We don't have a policy in
9 ahead and answer if you know. 9 place for that right now, but it does

10 A. I'm not sure. 110 say they will pay prevailing wage.
11 Q. If a contractor were found 11 Q. So these are policies that
12 to have not paid prevailing wage on 112 have to be developed, that weren't
13 your middle school project, what would 13 developed, they weren't known criteria
14 be the appeal process for that 14 at the time the job was bid, correct,
15 contractor to get that resolved? 15 all of these things we're talking about?
16 A. I'm not sure of the policy, 16 A. Well, it's a known criteria
17 what we would do with that. 117 when the job was bid that it would be
18 Q. You're not aware that there 118 prevailing wage.
19 even is a policy in place, correct? 119 0. Right. But how prevailing
20 A. Correct. 120 wage is going to be administered and
21 Q. So there's nothing that 21 enforced you have no criteria, correct?
22 you're aware of that the Board has 22 A. No to my knowledge.
23 promulgated by way of a set of rules or 23 Q. So you will have to pass
24 regulations or bylaws that describe a 24 some criteria after the fact, right?
25 complaint procedure that a contractor 25 A. I would assume that's

1

Page 51

would follow if he was accused of not 1

Page 53

correct.

2 paying prevailing wage? 2 Q. What rules, regulations,
3 A. Not that I'm aware of. ^ 3 policies, bylaws do you have for
4 Q. What penalties will the 4 determining the amount of credit that a
5 Board assess against a contractor who is 5 contractor is allowed to take for its
6 found not to have paid prevailing wage? 6 own bonafide fringe benefit programs as
7 A. I'm not sure. I would 7 a credit against prevailing wage?

8 assume they would be removed from the 8 MS. O'N EI L: Objection.
9 project. It's a requirement of our 9 A. I'm not sure.

10 resolution that they pay prevailing 10 Q. Do you have any rules or
11 wage. 11 regs that you know of?
12 Q. How would you determine, if 12 A. I'm not sure.
13 you know, that some contractor had 13 0. You're not sure? So there
14 intentionally violated the prevailing 14 could be rules or regulations involved
15 wagelaw? 115 in that?
16 A. Repeat the question. 16 A. That's what I'm not sure

17 Q. How will the Board determine 17 means, yes.
18 that a particular contractor has or has 18 Q. Were any of the Chapter
19 not intentionally violated the 1 19 41.15 Ohio Revised Code, Ohio prevailing
20 prevailing wage law? 120 wage compliance and enforcement issues
21 MS. O'NEIL: Objection. 1 21 discussed or disclosed to any contractor
22 A. I'm not sure. ( 22 who subrnitted a bid on the project?
23 Q. What would the consequences 1 23 MS. O'NEIL: Objection. If you
24 of intentionally violating the 24 know you may answer.
25 prevailing wage law be on a Board of 25 A. I'm not aware. I'm not
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Page 54 Page 56

1 sure. 1 paying prevailing wage that makes him
2 Q. Is building the middle 2 come in on time, but on another project
3 school in a cost effective manner a 3 where he doesn't pay prevailing wage
4 factor that the Board takes into 4 that makes him -- that could make him
5 consideration? 5 not come in on time?
6 A. Yes. 6 A. I wouldn't say that.
7 Q. If building the middle 7 Q. Well, then how does
8 school without prevailing wage costs 8 prevailing wage relate to whether a
9 less, is that a factor that the Board 9 project comes in on time or not? You

10 would consider? 10 seem to link the two together.
11 MS. O'NEIL: Objection. Go 11 A. No, I didn't.
12 ahead and answer. 12 Q. Okay.
13 A. I'm not sure. 13 A. I'm not trying to link the
14 Q. You're not sure. If it 14 two together.
15 costs more to use prevailing wage, would 15 Q. You're not at all. So
16 that matter to the board? I 16 prevailing wage is not a predictor of
17 A. I guess 'rf you're asking if 17 whether a project is going to come in
18 you could come in and guarantee 100 18 on time or not?
19 percent that using prevailing wage would 19 A. I said that earlier, yes.
20 result in a higher cost in a project 20 Q. Just to follow up a little
21 being done on time, then I would say 21 bit more on complaint procedure, if
22 that would probably be a factor with 22 there are no resolutions, rules or
23 some of the Board.

'
23 regulations concerning how contractors,

iddl h lki h24 Q. And, again, you re throwing 24
1

ng on t e m e sc ooemployees wor
25 in the ro'ect bein done on time. 25 proiect or an other erson or entit

Page 55 Page 57

1 A. Because that raises costs. 1 can procedurally make complaints about
2 If the project comes in delayed, that 2 prevailing wage, how will the rights and
3 can raise costs. 3 interests of those people be addressed
4 Q. I understand. But paying 4 by the Board?
5 prevailing wage or not paying prevailing 5 MS. O'NEIL: Objection. Go
6 wage, does that affect the timing of 6 ahead and answer.
7 when a project comes in? 7 A. Right now I would assume if
8 A. I'm not sure. There are 8 there was a complaint, it would be
9 some that say that it does. I don't 9 brought to the Board through the

10 know. 10 construction manager or owner's rep.
11 Q. What would be the rationale 11 Q. But you don't have any rules
12 forthat? 12 or regulations about that?
13 A. There's just articles. Like 13 A. As I said, I don't know if
14 I said in the beginning, you can find 14 they have procedures in place or not.
15 articles that support on either side. 15 Q. Which if as a Board member
16 Q. Okay. Do you know what the 16 when you passed this resolution, or you
17 rationale of those articles is as to 17 didn't pass it, but the resolution that
18 why? 18 the Board passed that incorporated
19 A. No, I don't. 19 Ohio's prevailing wage law into the
20 Q. You could have the same -- 20 project, was it -- in implementing that
21 I'm sorry. 21 resolution are you incorporating each,
22 A. No, I don't. 22 every and all of the provisions of Ohio
23 Q. So you could have a 23 prevailing wage law in your bid

ti d t t ?ifi24 non-union contractor pay prevailing wage 24 con racons an sspec ca
25 on one ro'ect and I guess because he's 25 MR. BECKER: Ob'ection.
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Page 58

1 A. I'm not aware of that.
2 Q. Okay. What are you aware 2
3 of? What part of Ohio prevailing wage 3
4 law did you pick to put in and which 4
5 part did you exclude? 5
6 MR. BECKER: Objection. 6
7 THE WITNESS: Answerthat? 7
8 MS. O'NEIL: Go ahead answer. 8
9 A. Just this part 17 that we 9
10 put in there. 10
11 Q. Right. And if you look at 11
12 17, 17-- I understandyourtrepidation 112

1 1313 in answering, okay. Item number 17 --
14 it wasn't a trick question. Item 14
15 number 17 does include the entire Ohio 15
16 prevailing wage law statute and all of 1 16
17 the regulations. So that it's not 17
18 taken as a trick question, if you 18
19 assume for purposes of the question that 19
20 what the Board implemented by that 1 20
21 resolution took in all of Ohio 121
22 prevailing wage law, is there any part 22
23 of that 41.15 that the Board excluded? 23
24 MS. O'NEIL: Objection. 24
25 Q. Ordidyou-- 125

Page 59

1 A. Not that I'm aware of. 1
2 Q. So you took it lock, stock 2
3 and barrel? 3
4 A. Not as far as I can recall. 4
5 Q. How do you explain that the 5
6 Board never got a wage determination i 6
7 issued by the director if that's 7
8 required by the statute? 8
9 MR. BECKER: Objection. 9

10 A. I'm not aware that we didn't 10
11 get one. I don't know that somebody 11
12 else didn't receive one. 12
13 Q. Okay. Well, you are aware 13
14 that the Director of the Department of 14
15 Commerce and its Superintendent in the 15
16 prevailing wage section offers no 16
17 assistance of any kind or description to 17
18 school districts that decide they want 18
19 to adopt prevailing wage; you knew that? 119
20 A. I have heard that. 120
21 Q. So if they re not providing 21
22 any services, they didn't provide a wage 122
23 determination to you? 123
24 A. That would be the 24
25 assumption. 25

GCefaratti Group
THE LITIGATION SUPPORT COMPANY

Page 60

Q. And as a board member you
are responsible for complying with
whatever bylaws, rules, regulations,
resolutions you pass, right?

A. That's true.
Q. And if I told you that

you're supposed to file a bidding blank
with the Director of the Department of
Commerce, that that's what the
prevailing wage law requires, and you
didn't do that, okay, would you say
that you've adopted that part of the
prevailing wage law or not?

MR. BECKER: Objection.
MS. O'NEIL: Objection.
A. I'm not sure.
0. Well, did you file the

bidding blank with the Director?
MS. O'NEIL: Objection. Asked

and answered.
A. Yeah. I'm not sure.
0. But you adopted Ohio's

prevailing wage law, right?
A. That's correct.
0. And one of the requirements

Page 61

of that is that you submit or file the
bidding blank with the director --

MR. BECKER: Objection.
Q. - right?
A. Okay.
0. And you didn't do that?
A. Like I said, I'm not aware

if we did that or not.
Q. If prevailing wage is not

paid by a contractor, does the Board
have authority to sue the contractor to
make them pay prevailing wage?

MR. BECKER: Objection.
A. I'm not sure.
0. If an employee complains to

the Board that he or she did not get
paid prevailing wage, will the Board
bring a lawsuit on behalf of that
employee to collect prevailing wage for
them?

MR. BECKER: Objection.
MS. O'NEIL: Objection.
A. I'm not sure.
Q. You're not sure, okay.
If an interested party files a
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Page 62 1 Page 64

1 complaint with the Board or through the 1 MR. ROSS: I did. The record
2 construction manager, the architect, 2 will speak for itself.
3 anybody on this project, and that 3 Q. What is it that you're not
4 complaint is not investigated within 60 4 aware of?
5 days, can the interested party then 5 A. You asked me what does
6 bring a lawsuit to enforce prevailing 6 unsure mean. I just said unsure means
7 wage? 7 that I'm not aware.
8 MS. O'NEIL: Objection. 8 MS. O'NEIL: Let him ask you a
9 MR. BECKER: Objection to the 9 question.

10 form of the question. 10 Q. And what is it that you're
11 A. I'm not sure. 11 not aware of?
12 Q. What? 12 A. You would have to ask me the
13 A. I'm not sure what you're 13 question you asked in the beginning
14 asking. 14 before you asked me what unsure meant.
15 Q. Are interested parties 15 MS. O'NEIL: Counsel, this is
16 allowed to bring lawsuits after they've 16 your deposition.
17 waited 60 days from the time they 17 Q. Okay. What question did I
18 complained to you? 18 ask you at the beginning?
19 MR. BECKER: Same objection. 119 MS. O'NEIL: Objection.
20 MS. O'NEIL Objection. 1 20 A. I can't recall.
21 Q. No? Yes?

'
1 21 Q. Well, then why would you say

22 A. I m not sure. 22 I have to ask you the question that I
23 Q. And you say you're not sure 1 23 asked you at the beginning?
24 -- because you keep saying I'm not 124 A. Because I know you asked me
25 sure. Is that because ou have no 125 a uestion and I said I'm unsure and

Page 63 Page 65

1 rules or regulations, because you may 1 then you asked me to define unsure.
2 have rules or regulations, I mean -- 2 Q. Right. Okay. With regard
3 MS. O'NEIL: Objection. Just 3 to your last response, what did you
4 ask a question, counsel, please. 4 mean by you weren't -- that you were
5 Q. What do you mean by I'm not 5 unsure about whether or not somebody
6 sure? I don't know what that means. 6 could bring a lawsuit, an interested
7 MS. O'NEIL: Objection. In the 7 party could bring a lawsuit; if you
8 context of a question, please. 8 don't process their complaint within 60
9 Q. I don't know what I'm not 9 days, can they bring a lawsuit? You

10 sure means. What does that mean? 10 said I'm not sure. Okay- I think
11 MS. O'NEIL: Objection. Again, 11 that's accurate. If it's not, correct
12 ask that in the form of a question. 12 me.
13 MR. ROSS: I just did. He knows 13 A. That is accurate.
14 what the question is. 14 Q. Okay. And when you say
15 Q. What does that mean? 15 you're not sure, what does that mean in
16 MS. O'NEIL: Objection. 16 that -- with regard to responding to
17 A. Unsure means I'm unsure. 17 that specific question?
18 I'm not aware of that. 18 MS. O'NEIL: Objection. He's
19 Q. You're not aware of the 19 already answered the question. He
20 requirement or you're not aware of 20 answered the question.
21 whether the Board has something in 21 MR. ROSS: No, he hasn't.

'22 place? What aren't you aware of? 22 m unaware ifA. That means I
23 MS. O'NEIL: Counsel, objection. 1 23 they can bring a lawsuit.
24 Ask a question and let the deponent 24 Q. You're unaware, okay.
25 respond. 25 And when you say that you're
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Page 66

1 unaware, is that because the Board has
2 no rules, regulations, policies or
3 procedures in place that address that?
4 A. We already talked about
5 that, yes. At this time to the best of
6 my knowledge we have nothing in place
7 at this point.
8 Q. And that's the basis for why
9 you're unaware as to what somebody's

10 rights or privileges might be on this
11 project?
12 MS. O'NEIL: Objection.
13 A. I'll be honest. There's a
14 lot of things regarding school projects
15 and things that I'm unaware. I'm more
16 of a big picture person and there's a
17 lot of details that we are to -- that
18 have to be brought in front of us
19 before -- you're asking questions
20 that -
21 Q. That's fair. You know, when
22 somebody reads the record they have to

9
10
11
12
13
14
15
16
17

118
19

120
( 21
122

23 have some understanding of what you mean 23
24 by the words you use and the way you 24
25 use the words maV be different and, in 125

Page 67

1 fact, they are different than the way
2 your counsel uses fhem and the way I
3 use them. So I'm just trying to get
4 you to say what, you know, give us a
5 better definition of what you mean.
6 Is there any rule, regulation or
7 requirement that would require the

1

8 school board to provide the contents of 8
9 its investigative file to any party that 9

10 made a complaint, waited 60 days and 10
11 decided to bring a lawsuit? 11
12 MS. O'NEIL: Objection. 12
13 A. fs there a better word that 113
14 you would like me to use than unsure or 114
15 I'm not aware of? 1115
16 Q. Whatever is the truth, 116
17 that's all we're asking. 117
18 A. That is the truth. I'm 18
19 unsure of that. I'm not sure either 19
20 way. 120
21 Q. Okay. Are there any rules, 121
22 resolutions, regulations or anything 122
23 issued by the school board that announce 23
24 the criteria that the school board will 124
25 be using to calculate the appropriate 25

Page 68

hourly credit to be given for bonafide
fringe benefits?

MS. O'NEIL: Objection. Asked
and answered already.

A. I'm not sure.
Q. And when you say you're not

sure to that it means you're not sure
if there's a rule, regulation or
resolution on that?

MS. O'NEIL Objection. He
answered the question, counsel.

Q. You're not sure -- there may
be a rule, resolution or regulation that
addresses that question, is that what
you're unsure of?

A. That's true. I'm not sure
of that.

0. So the Board may have a
rule, resolution or regulation on that
is what you're saying?

A. Could be.
0. Could be, okay. Well, then

we're going to, you know, if that's
part of why you're unsure with regard
to this and other questions, we're

Page 69

requesting your counsel, we thought we
did already, to produce any and all
rules, regulations or resolutions that
relate to the administration and
enforcement of Ohio's prevailing wage
law on this project.

Are there any regulations, rules
or regulations issued by the school
board that identify a person or entity
to serve in the capacity of prevailing
wage coordinator?

A. Can you repeat that
question?

Q. Are there any resolutions,
rules or regulations issued by the
school board that identify a person or
entity that will serve is as prevailing
wage coordinator?

A. I thought we had already
answered that. I'll give what my
answer was last time, that we have not
appointed anyone to that.

0. Are there any rules,
regulations or resolutions, not whether
you've done something or not. We know
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Page 70 Page 72

1 you have not appointed any prevailing 1 CERTIFICATE
2 wage coordinator, you did testify to 2
3 that. Is there any rule, regulation or 3 State of Ohio ) SS.:
4 resolution that said you're supposed to? 4 County of Lake
5 A. You know what, I'm not sure. 5 I, Aimee N. Szinte, a Notary
6 You stated that there is, but. 6 Public within and for the State of
7 Q. No, I haven't. I don't mean 7 Ohio, duly commissioned and qualified,
8 one way or the other. As far as I know 8 do hereby certify that the within named
9 what your counsel produced, no, there 9 witness, was duly sworn to testify the

10 are no rules or regulations. You seem 10 truth, the whole truth and nothing but
11 to think there might be and that's why 11 the truth in the cause aforesaid; that
12 I've requested on the record that your 12 the testimony then given by the witness
13 counsel produce those. 13 was by me reduced to stenotypy in the
14 A. And I didn't imply there 14 presence of said witness; afterwards
15 might be. I just said I'm not sure if 15 transcribed, and that the foregoing is a
16 there is or not. 16 true and correct transcription of the
17 Q. Okay. Well, if they are, 17 testimony so given by the witness.
18 we're asking that they be produced. 18 I do further certify that this
19 That's all. 19 deposition was taken at the time and
20 MR. ROSS: I think I'm done, but 20 place in the foregoing caption
21 let me just step out for a minute. 21 specified.
22 (Brief recess.) 22 I do further cert'rfy that I am
23 MR. ROSS: I don't have any 23 not a relative, counsel or attorney for
24 other questions of the witness. 24 either party, or otherwise interested in
25 I would ask again do you want to 125 the event of this action.

Page 71 Page 73

1 -- your counsel can explain waiving 1 I am not, nor is the court
2 signature or going and reading the 2 reporting firm with which I am
3 deposition. 3 affiliated, under a contract as defined
4 THE WITNESS: I would like to 4 in Civil Rule 28 (D).
5 waive that. 5 IN WITNESS WHEREOF, I have
6 (Off the record at 1:30 p.m.) 6 hereunto set my hand this day of
7 ----- 7 ,2009.
8 . 8
9 . 9

10 10
11 . 11
12 . 12 Aimee N. Szinte, Notary Public
13 . I 13 within and for the State of Ohio
14 . 14
15 . 15
16 . 16
17 . 17
18 . 18 My commission expires January 4, 2012.
19 . 19
20 . 20
21 . 21
22 . 22
23 . 23
24 . 24
25 25
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Regular Meeting October 21 2008

President Deanne McQuaide called the meeting to order at 5:30 p.m.

MEMBERS PRESENT: Deanne McQuaide, and Joe Stefan.
MEMBERS ABSENT: Dennis Liddle, Russ McCune

Adm. Sldg.

The invocation was given by Rev. John Henniger, Columbia United Church of Christ in

Barberton.

Memorial Principal, Mrs. Deidre Parsons, introduced Memorial teacher, Denise Sitzlar, who
in turn introduced the following students who demonstrated the newest technology, e-

instruction Student Response Program.

Sarah Lowe Madisen Sharier
True Moore Maclcenzie Painter

The Memorial students led the Pledge of Allegiance.

The floor was opened for comments from the public. None were given.

The floor was opened for comments from the Board. Mr. Stefan acknowledged teachers who
have the opportunity for every student to participate all the time with this new technofogy.
Mr. Polacek also thanked the Barberton Community Foundation, GAR grants and everyone
else that helps us get technology like this in the schools. Mrs. McQuaide thanked the staff
and students who were involved in Homecoming for a greatjob. She also wanted to thank
the high school staff for showing how caring they can be and supportive for the needs of the

students during a difficult time this week.

A. Mr. Ryan Pendleton presented the five-year forecast.
B. Mr. Joe Stefan introduced the FACT Committee members preseat; Ric Wiley, Dan

Villers, Shelly Cadilac, Bill Judge, Mike Viney, Sherry Sanchez and Jerry Pecko.

Tde^u^eY^Brtdr82^^-Ma: /2Ya.r^v^^ndl^toav
MOTION was made by Stefan second by Polacek to comply with the Treasurer's

recommendations and approve the following minutes and financial statements_

(336/08) Minutes of the I2egular Meetflng of September 15, 2008, the Special Meeting of
Septer?mber 23, 2008, the Special Meeting of September 26, 2008, and the Work Session

of October 9, 2008.

(337/08) Financial Statements for September 2008.

Ayes 3, Stefan; McQuaide and Po â acek

MOTION CAIBI$dEI9. 3 - 0
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(338/08) MOTION was made by Polacek second by Stefan to comply with the
Treasurer's recommendations and approve the following Resolution authorizing
entering into a Purchase Agreement with the Akron Metropolitan Housing Authority.

. WHEREAS, the Akron Metropolitan Housing Authority (AMHA), is the
owner of the real property known as the Norton Homes, which property is
depicted in Exhibit A, which is attached hereto; and

WHERBAS, R.C. 3313.37 authorizes a Board of Education to purchase
property for school purposes; and

WHEREAS, the Board and AMHA have negotiated an agreement for the
Board to purchase the Norton.Homes for school puiposes;

NOW THEREFORE, BE IT RESOLVED, by the Board of Education of
the. Barberton City School District, County of Summit, Ohio that:

Section 1. The Board determines that the Norton Homes proper[y is
needed for school purposes.

Section 2_ The Board authorizes entering into a purchasing agreement
with the AMHA in the form attached hereto at Exhibit B and authorizes and
directs the Board President, the Superintendent and Treasurer to do all things
necessary and consistent with this Resolution to accomplish the land purchase
provided for herein, including but not limited to, executing the purchase
agreement and such other documents as may be necessary to close the
transaction.

Section 3. It is hereby found and determined that all formal actions of
the Board and of any of its committees concerning and relating to the
adoption of this Resolution were adopted in an open meeting of this Board or
committees, and that all deliberations of this Board and of any of its
committees that resulted in such formal actions were in meetings open to the
public, in compliance with the law.

Section 4. This Resolution shall be in full force and effect from and
immediately after its adoption.

Ayes 3, Mc®uaide, Polacek, and Stefan

MOTION CARRIED. 3 - 0

(339/08) MOTION was made by Stefan second by Polaeek to comply with t@ae
Treasurer's recommendations and adopt the following Resolution, in part, mode â

responsible bidder workforce standards approved in ®hio School Facilities Commission
I2esoluttioan 07-98 on July 26, 2007, for the new raiddle school. -
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WHEREAS, the Barberton City School District is participating in the
Classroom Facilities Assistance Program (CFAP) through the Ohio Schools
Facilities Commission (the Conunission); and

WHEREAS, Section 3313.46 of the Ohio Revised Code requires school
districts to award contracts to contractors submitting the lowest responsible
bid after competitive bidding; and

WHEREAS, Section 3318.10 of the Ohio Revised-Code provides
discretion for a board of education, subject to Commission approval, to
determine which contractor is the lowest responsible bidder; and

WHEREAS, the Commission has detennined to allow, subject to
Commission approval, a school district participating in a Commission
program to determine addition standards related to the construction
workforce; and

WHEREAS, the Board desires to establish responsible bidder criteria
pursuant to the authority provided by the Commission in Resolution 07-98;

NOW THEREFORE, BE IT RESOLVED, by the Board of Education
of the Barberton City School District, County of Summit, Ohio that:

Section 1. The Board determines to establish re"sponsible bidder criteria
to ensure the projects are completed by responsible contractors employing a
qualified workforce.

Section 2. The Board adopts Paragraph 17, only, of the Model
Responsible Bidder Workforce Standards, set forth in Attachment A of the
Commission Resolution 07-98 approved on July 26, 2007, which is attached
hereto at Exhibit A, and which provides:

17. The Bidder shall certify that it, and its subcontractors or any other
contractor performing work on the project covered under the
contract of the Bidder, shall pay the prevailing wage rate and
comply with the other provisions set forth in Ohio's Prevailing
Wage law, R.C. 4115.03 through 4115.16, and O.A.C. 4101:9-4-01
through 4101:9-4-28. This includes, but is not limited to; the filing
of certified payroll reports.

Section 3. The Board authorizes and directs the Treasurer to submit
this Resolution to the Commission for approval and authorizes any other.
necessary action consistent with this Resolution.
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Section 4. It is hereby found and determined that all formal actions of
the Board and of any of its committees concerning and relating to the
adoption of this Resolution were adopted in an open meeting of this Board or
committees, and that all deliberations of this Board and of any of its
committees that resulted in such formal actions were in meetings open to the
public, in compliance with the law.

Section 5. This Resolution shall be in full force and effect from and

immediately after its adoption.

Ayes 3, McQuaide, Polacek and Stefan

MOTION CARRIED. 3 - 0

(340/08) MOTION was made by Polacek second by Stefan to comply with the

Treasurer's recommendations and authorize entering into the following

cornmissioning services agreement with the Brewer-Garrett Company.

WHEREAS, the Ohio Schools Facilities Commission (the OSFC)
requires school districts participating in OSFC programs to participate in
"Commissioning," a quality assurance process; and

WHEREAS, the services provided by a pre-qualified Commissioning
Agent are eligible expenses of a project budget when approved by OSFC; and

WHEREAS, the Board desires to engage the services of The Brewer-
Garrett Company, a OSFC Pre-Qualified Cominissioning Firm to provide
Commissioning Services for the School District's Classroom Facilities

Assistance Project (the Project);

NOW THEREFORE, BE IT RESOLVED, by the Board of Education
of the Barberton City School District, County of Summit, Ohio that:

Section 1. The Board determines to enter into an agreement with The
Brewer-Garrett Company to provide Commissioning Services to the School
District in connection with the Project, in the form attached hereto at Exhibit

A.

Section 2. The Board authorizes and directs the Board President and
Treasurer to sign the agreement and authorizes any other necessary action

consistent with this Resolution.

Section 3. It is hereby found and determined that all formal actions of
the Board and of any of its committees concerning and relating to the
adoption of this Resolution were adopted in an open meeting of this Board or
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committees, and that all deliberations of this Board and of any of its
committees that resulted in such formal acfions were in meetings open to the
public, in compliance with the law.

Section 4. This Resolution shall be in full force and effect from and
innnediately after its adoption.

Ayes 3, McQuaide, Polacek and Stefan

MOTION CARRIED. 3-0

MOTION was made by Polacek second by $tefan to comply with the
Treasurer's recommendations and approve the following donations.

(341/08) Donation of two (2) 35mm cameras, lenses and other photo equipment
from Mr. Richard D. Kramer, 22 Amanda St NW, Barberton 44203 to the art
department for the photography classes at Barberton High School.

(342/08) Donation of $50,500 from the Barberton Band Boosters, PO Box 3,
Barberton 44203 to be used in the following manner.

$20,000 Private Lesson Program
$20,000 Instrument Repair and Purchase

$3,000 UL Light Band Account
$3,000 Highland Band Account

$4,500 BHS Band Account

(343/08) Donation of 250 donuts from Giant Eagle, c/o Tim, 41 Fifth St NE,
Barberton.44203 for ponuts with Dad at Memorial Elementary School<

Ayes 3, Polacek, Stefan and McQuaide

MOTION CARRIED. 3 - 0

T^^vG r'{aZL
MOTION was made by Polacek second by Stefan to comply with the Superintendent's
reco nmendations and approve the following personnel items.

(344/08) To approve the following resignation.

Drue Schoenly / 125 Morgan Street / Barberton 44203
Cook VI, BHS, Regular Program, effective 10/13/2008: REASON: Personal
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(345/08) To approve hiring the following certificated personnel.

Adm. Bldg

Annette Kamenar!
BHS OGT Tutor, $21.95ph, 2008-2009 sy, Supplemental Program, effective
9/23/2008.

Steven Mathews /
BHS OGT Tutor, $21.95ph, 2008-2009 sy, Supplemental Program, effective
9/23/2008.

Karen Steen /
Latchkey Substitute, $17.0Oph, 2008-2009 sy, Supplemental program, effective
10/07/'2008.

Robert Walker /
BHS Social Studies Department Head, 5%, 2008-2009 sy, Supplemental Program,
effective 8/25/2008.

LeRoy Rowser /
Volunteer Wrestling Coach, 2008-2009 sy, effective 10/21/2008.

Zeneta F`ord / 1370 Hillcrest Street / Akron 44307
License Cert, BS University of Akron, where needed, Substitute Teacher, $85/day,
as needed, 2008-2009 sy, Regular Program, effective 10/09/2008.

(346/08) To adopt the following Resolution.

Part I: WHEREAS the Barberton City School District Board of Education has offered the

following positions:

BHS Assistant Wrestling Coach 8%
(3) Volunteer Wrestling Coaches

(2) Volunteer Boys' Basketball Coaches

To certified employees and no such empl6yee who qualified to fill the positions applied or
accepted:

Part II. NOW, THEIZEFORE, BE IT RESOLVED that the following non-certificated
individuals listed be extended a contract for the 2008-09 school year as indicated for the
above-named positions contingent upon receipt of BCI & I background check according to
Ohio Revised Code_

Dustin Crine / 571 E Paige Ave / Barberton 44203
Volunteer Wrestling Coach, 2008-2009 sy, effective 10/21/2008
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Louis Damsa /
Volunteer Wrestling Coach, 2008-2009 sy, effective 10/21/2008

Adm. Bldg.

Charles Dobbins /
BHS Assistant Wrestling Coach, 8%, Supplemental Program, 2008-2009 sy, effective

10/21/2008.

Lanty Gray / 1684 East Avenue / Akron 44314
Volunteer Wrestling Coach, 2008-2009 sy, effective 10/21/2008

Jeremy Miller / 180 19"Street NW / Barberton 44203
Volunteer Boys' Basketball Coach, 2008-2009 sy, effective 10/21/2008

Mark Tavanello / 76 N Valley Street / Akron 44303
Volunteer Boys' Basketball Coach, 2008-2009 sy, effective 10/21/2008

(347/08) To approve the following new continuing contracts effective for the 2008-09

school year.
Lori Reilly

Charles Tripp

(348/08) To approve hiring the following non-certificated personnel.

Linda Bowser / 1474 Maple Street / Barberton 44203

Cook VI, UL Light, 2.5 hrs/day per school calendar, $11.14ph, Regular Program, Full
Time, effective 10/06/2008.

Jennifer Tonovitz /
Cook V, Highland, 6 hrs/day per school calendar, $11.90ph +longevity, Regular
Program, Full Time, effective 10/20/2008. TRANSFER: Bid from Cook V@
Woodford

(349/08) To approve the following leave of absence.

Denice Welsh /
Custodian II, Portage, Regular Program, beginning 10-06-2008 not to ekceed 30

days. REASON: Medical

Ayes 3, Stefan, McQuaide, and Polacek

MOTION CARRIED. 3 - 0
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MOTION was made by Stefan second by Polacek to comply with the Superintendent's
recommendations and approve the Superintendent's other business, as corrected.

(350/08) To revise Board of Education Policy 5460 entitled, Graduation Reqiairements,
to incorporate the following new language under the heading, Physecal Education.
Alternative Credit for Marching Band and Athletes.

Physical Education Alternative Credit For Marching Band and Athletes: To qualify for physical
education alternative credit, the following must be accomplished:

A. The sport or activity must equal at least 63 hours of practice, games, and activities to
meet established Carnegie unit time requirements.

B. A student may earn no more than'/< credit per academic school year with this
method.

C. A student must finish the activity to completion for credit. (banquet, awards
ceremony, etc.)

D. Credit will be given by Department Chair or Principal.

E. All grades will be pass/fail and not apply to overall GPA.

F. The first students that qualify for creditwill be Winter Season of 2008-2009 school
year.

(351/0S) To approve a Sehool Comprehensive Maintenance and Repair Agreement
between the Pellegrino Music Center and Barberton City Schools for the service and
maintenance of musical instruments starting August 1, 2008 through July 31, 2009 at an
annual fee of,S22,977. (This is an annual agreement. Board members received copies.)

(352/08) To approve a Supplemental Education Services Agreement with the following
.vendors at $1,391.37 per student for the 2008-2009 school year.

Education Solutions, LLC - Sylvan Learning Centers
4 Kids Leadership Foundation

Club C In-Home Tutoring
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(353/08) To accept the following non-public schools listed as iinpractical to transport.
The district will reimburse parents in lieu of transportation for the 2008-2009 school
year.

Spring Garden Waldorf School
1791 S. Jacoby Road
Copley 44321

Cuya.hoga Valley Christian Academy
4687 Wyoga Lake Road
Cuyahoga Falls 44224-1 0 34

Lake Center Christian School
12893 Kaufman Avenue NW
Hartville 44632

Summit Christian School
43 E. Tallmadge Avenue
Akron. 44310

Arlington Christian Academy
539 S. Arlington Street
Akron 44306-1797

Chapel Hill Christian School South Campus
946 E. Turkeyfoot Lake Road
Akron 44312

Chapel Hill Christian School North Campus
1090 Howe Road
Cuyahoga Falls 44221

Mayfair Junior Academy
2350 Graybill Road
Uniontown 44685

Summit Academy Community School
864 E Market Street
Akron 44308

Summit Academy Schools
Akron Elementary
88 Kent Street
Akron 44305

Medina Christian Academy, Inc.
3646 Medina Road
Medina 44256

Reimer Road Baptist Christian School
1055 Reimer Road
Wadsworth 44281

St Anthony School
80 East York Street
Akron 44310

Sacred Heart School
I 10 Humbolt Street
Wadsworth 44281

Kingsway Christian School
169 W Clinton Street
Doylestown 44230

Hametown Christian Academy
4774 S Ham etown Rd
Norton 44203

(354/08) To approve the Barberton Advisory Conimittees for 2008-2009 for the Four
Cities Compact. (Board snenabers received copies.)

(355/08) To approve the Barberton City Schools Band Handbook for 2008-2009.

TT..t..o-^ccrc..
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Ayes 3, McQuaide, Polacek, and Stefan

MOTION CARRIED. 3 - 0

Adm. Btdg

^xectr^r y^i^e^rt - D^. G¢ rz.r. z2
(356108) MOTION was made by Polacek second by Stefan to adjourn into Executive
Session to consider the following:

($)'To consider the employment of a public eanployee,
(2) To consider the employment of a public employee, and
(3)'I'o prepa.re for negotiations with public employees.

Ayes 3, McQuaide, Polacek and Stefan

MOTION CARRIED. 3 - 0

Madames McQuaide and Cleary and Messrs. Polacek, Stefan, Hall, and Pendleton entered
into Executive Session at 7:20 p.m. to consider the employment of a public employee, at 7:25
p.m. to consider the employment of a public employee, and at 7:30 p.m. to prepare for
negotiations with pt blic employees.

Mrs. McQuaide reconvened the Regular Meeting at 8:28 p.m.

4&Qtnm^a^t.^"

(357/08) - MOTION was made by I'olaeelc second by Stefan to adjourn the ¢neetirag at
8:30 p.m.

Ayes 3, McQuaide, Polacek, and Stefan

MOTION CARRIED. 3.- 0
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Barberton City School District

Bylaws & Policies

6320 - PURCHASES

Quotations and Bids

It is the policy of the Board of Education that the Treasurer or designee seek at least three (3) price quotations on
purchases of more than $15,000 for a single item, except in cases of emergency or when the materials purchased
are of such a nature that price negotiations would not result in a savings to the District orwhen the item is subject
to formal bid.

When the purchase of, and contract for, single items of supplies, materials, or equipment amounts to $15,000 or
more, quotes when the Board determines to build, repair, enlarge, improve, or demolish a school building the cost
of which will exceed $25,000, the Treasurer or designee shall obtain competitive bids.

In accordance with statute, the Board may elect to forego the bidding for contracts in any of the following
situations:

A. the acquisition of educational materials used in teaching

B. if the Board determines and declares by resolution adopted by two-thirds (213's) of its members that
any item is available and can be acquired only from a single source

C. if the Board declares by resolution adopted by two-thirds (2/3's) of its members that the installation,
modification, and/or remodeling subject to contracting is involved in an energy conservation measure
undertaken through an installment payment contract under R.C. 3313.372 or pursuant to R.C. 133.06
(G)

D. the acquisition of computer software and/or computer hardware for instructional purposes

The Superintendent shall ensure that the specifications for any public improvement project for which bids are
solicited do not require any bidder to:

A. enter into agreements with labor organizations on said public improvement; or

B. enter into an agreement that requires its employees to become members of or pay fees or dues to a
labor organization as a condition of employment or continued employment.

Bids shall be sealed and shall be opened by the Treasurer or designee in the presence of at least one (1) witness.

Soliciting of Bids

The Board, by resolution, may avvard a bid to the lowest responsive and responsible bidder. For a bidder to be
considered responsive, the proposal must respond to all bid specifications in all material respects and contain no
irregularities or deviations from the bid specifications which would affect the amount of the bid or othenriise
provide a competitive advantage. For a bidder to be deemed responsible, the Board may request evidence from
the bidder concerning:

B.

the experience (type of product or service being purchased, etc.) of the bidder;

the financial condition;

hfrn J/www.neola.corn/barberton-ol-i/search/pol icies/po 6320.htm 4/10/2009
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C- the conduct and performance on previous contracts (with the District or other agencies);

D. the bidder's facilities;

E. management skills;

F. the ability to execute the contract properly;

G. a signed affidavit ensuring that neither the bidder nor any sub-contractor has entered into an
agreement with any labor organization regarding the public improvement project.

Awarding of Bids

The Board shall approve all contracts resulting from competitive bids prior to being awarded. The Board reserves
the right to reject any or all bids.

In situations in which the Board has resolved to award a bid to the lowest responsible and responsive bidder and
the low bidder does not meet the considerations specified above, the Board shall so notify the bidder, in writing,
by certified mail. The bidder may protest the award of a bid within five (5) days of the notification and the Board
shall meet with the protesting bidder and then reaffinn or reverse its decision.

Limitations

All purchases that are within the amount contained in the line item of the appropriation and were originally
contemplated in the budgeting process may be made upon authorization of the Treasurer unless the
contemplated purchase is for more than $15,000 for a single item, in which case prior approval is required from
the Board.

The Treasurer is authorized to make emergency purchases, without prior adjustment, of those goods and/or
services needed to keep the schools in operation. Such purchases shall be brought to the Board's attention at the
next regular meeting.

Then and Now Certificate

If the Treasurer can certify that both at the time of the purchase and at the time of certification, sufficient funds
were available or in the process of collection, to the credit of the respec5ve fund, properly appropriated and free
from previous encumbrance, the expenditure may be authorized. The Board may approve such payment within
thirty (30) days from receipt of such certificate.

Amounts of less than $3,000 may be paid by the Treasurer upon completion of the "then and now" certificate,
provided that the expenditure is otherwise lawful.

The Board should be advised, for prior approval, of all nonbid purchases not contemplated during the budgeting
process vvhen the amount exceeds the amount of the appropriation.

The Superintendent is authorized to make emergency purchases, without prior adjustment, of those goods and/or
services needed to keep the schools in operafion. Such purchases shall be brought to the Board's attention at the
next regular meeting.

"Blanket" Certificates

The Treasurer may issue "blanket" purchase orders (certificates) for a sum not exceeding an amount established
by resolution of the Board against any specific line item account over a period of time, not to extend beyond the
end of the fiscal year in which it is issued. Only one (1) "blanket" purchase order (certificate) may be outstanding
atany one (1) particular time for any one (1) particular line item appropriation.

"°Super Blanket" Certificates
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The Treasurer may issue "super blanket" purchase orders (certificates) for any amount for expenditures and
contracts from a specific line-item appropriation account in a specified fund for most professional services, fuel,
oil, food items, and any other specific recurring and reasonably predictable operating expense. Such a purchase
order (certificate) shall not extend beyond the fiscal year.

A completed DMA form with no positive indications that material assistance has been provided to a terrorist
organization is required of each private person or entity with whom the Board intends to enter into a contract that
amounts to an aggregate of greater than $100,000 annually.

Contracts for Development and Improvement of Facilities

All contemplated contracts for professional design services such as from an architect or for construction
management shall be in accordance with R.C. 9.33, 9.333, and 153.54 et seq.

Lease-Purchase Agreements

Lease-purchase agreements entered into by the Board shall be in accordance with R.C. 3313.375. Such
agreements shall be a series of not more than thirty (30) one-year renewable lease terms, after which time
ownership is transferred to the Board if all obligations of the Board under the agreement have been satisfied.

Purchases from the State

In accordance with State law (R.C. 4115.31 et seq.), the Superintendent shall purchase products and services
which are available from the Ohio Industries for the Handicapped (OIH) when such products or services are
needed by the District. The Superintendent is to maintain the current catalog provided by OIH and inform all
District personnel who may be purchasing products or services of the catalog's current listings.

Quantaty Purchases

In order to promote efficiency and economy in the operation of the District, the Board requires that the Treasurer
or designee periodically estimate requirements for standard items or classes of items and make quantity
purchases on a bid basis to procure the lowest cost consistent with good quality.

Whenever storage facilities or other conditions make it impractical to receive total delivery at any one time, the
total quantity to be shipped but with staggered delivery dates, shall be made a part of the bid specifications.

Requirements

Before a purchase order is placed, the authorized administrator, shall check as to whether the proposed purchase
is subject to bid, whether sufficient funds exist in the budget, and whether the material might be available
elsewhere in the District. All purchase orders shall be numbered consecutively.

In the interests of economy, fairness, and efficiency in its business dealings, the Board requires that items
commonly used in the various schools or units thereof, be standardized whenever consistency with educational
goals can be maintained.

The Superintendent shall determine the amount of purchase which shall be allowed without a properly-signed
purchase order. Employees may be held personally responsible for anything purchased without a properly-signed
purchase order or authorization.

The Board may acquire equipment as defined in law by lease, by installment payments, by entering into lease-
purchase agreements, or by lease with an option to purchase, provided the contract sets forth the terms of such a
purchase.

Reverse Auctfions

httu://vvww. neol a. coin/barberton-oh/searcl-i/policies/p o 6320.htm 4/10/2009
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It is the policy of the Board to permit the use of a reverse auction to purchase services and supplies whenever it is
determined that the reverse auction process will be advantageous to the District (e.g., result in a cost savings to
the District) To that end, vendors may submit proposals when competing to sell services and/or supplies in an
open environment via the Internet. While the reverse auction process may be used to purchase supplies such as
equipment, materials, tangible assets and insurance, the process may not be used to purchase real property or
interests in real property. The process may also be used to purchase services such as the fumishing of labor,
time, or effort by a person, provided such services do not involve the delivery of a specific end product other than
a report, and are not being furnished in connection with an employment agreement or collec6ve bargaining
agreement.

The Board wilf provide notice of the request for proposals and award contracts in accordance with the
Superintendent's administrative guidelines. When competitive sealed bidding and/or competitive sealed proposals
for the purchase of services or supplies are required by law, purchases made by reverse auction will satisfy such
legal requirement.

R.C. 9.25, 9.30, 9.31, 9.311, 9.312, 9.314, 153.12, 153.54, 2909.33, 3313.37
R.C. 3313.375, 3313.46, 4115.32 et. seq., 4116.02, 4116.03, 5705.41, 5705.45

Revised 5/15/06
Revised 10/22/07
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RESOLUTION 07-98

THE OFII® SCHOOL F'A.CII.1'I'IES COMNIISSION
JULY 26, 2007

AMENDING MODEL RESPONSIBLE BIDDER REQUIRMENTS LIST
AND APPROVING AIDDITIO1dIAL BIDDER CRI'I'ERLe,
RELATED TO THE CONSTRUCTION WORKFORCE

WHEREAS, the 122"d Ohio General Assembly established the Ohio School Facilities
Commission (Commission) under Chapter 3318 of the Ohio Revised Code (ORC); and

WHEREAS, the Commission is committed to ensuring that schools are built by
responsible contractors employing a qualified workforce; and

WHEREAS, Section 3313.46 of the Ohio Revised Code requires School Districts to
award contracts to contractors submitting the lowest responsible bid after competitive
bidding; and

WHEREAS, Section 3318.10 of the Oluo Revised Code provides discretion for a Board
of Education, subject to Commission approval, to determine which contractor is the
lowest responsible bidder; and

WHEREAS, the Conunission is committed to allowing additional local control to
individual School Districts which will ultimately own the school buildings, and have
responsibility for the upkeep and maintenance of the school buildings; and

WHEREAS, on February 15, 2007, the Comniission adopted Resolution 07-16 which
included Attachment A; Model Responsible Bidder Requirements which would be
approved if adopted, in whole or in part, by a School District without fiarEher Commission
approval; and

WHEREAS, the Commission has determined it is necessary to amend the Model
Responsible Bidder Requirements adopted on February 15, 2007 as Attachment A to
Resolution 07-16; and

WHEREAS, the Commission has determined to allow, subject to Commission approval,
a School District participating in a Commission program to deternline additional
standards related to the construction workforce.

NOW, THEREFORE BE IT RESOLVED THAT:

1. A School District participating in a Commission program shall have authority by
resolution of its Board of Education to establish responsible bidder criteria to
ensure the projects are completed by responsible contractors employing a
qualified workforce.

1



Resolution 07-98
July 26, 2007
Page 2 of S

2. The responsible bidder criteria adopted by the Board of Education are subject to
Comniission approval. Subject to legal review by the Commission, all
submissions by Boards of Education which contain any or all of the responsible
bidder criteria as set forth in Attachment A to this Resolution shall be considered
approved by the Commission. The responsible bidder criteria set forth in
Attachment A to this Resolution, entitled Model Responsible Bidder Workforce
Standards, replaces those responsible bidder criteria entitled Model Responsible
Bidder Requirements set forth in Attachment A to Resolution 07-16 adopted by
the Commission on February 15, 2007.

3. The Commission authorizes its Executive Director to approve of additional
responsible bidder criteria submitted by a Board of Education to the Commission
for approval.

4. Following the adoption of a Resolution of a Board of Education to establish
responsibility criteria for bidders and following approval by the Commission, the
Commission authorizes the Executive Director to permit a School District to
include the responsible bidder criteria in the contract documents.

5. For projects advertised after October 1, 2007, the Executive Director shall only
approve contracts in which the Bidder has certified that it, and its subcontractors
or any other contractor performing work on the project covered under the contract
of the Bidder, it has implemented a written safety program, that each member of
its job site workforce has completed an OSHA 10 or 30 Hour Construction
Course, and that all project supervisors and all project foremen have completed an
OSHA 30 hour Construction Course.

6. The Executive Director is authorized to waive or amend provisions of a School
District's Project Agreement to facilitate the implementation of this Resolution.

7. The provisions of this Resolution shall not be used to contravene Ohio's
Encouraging Diversity Growth and Equity ("EDGE") Program as established by
the Obio General Assembly and implemented by the Commission.

In witness thereof, the undersigned certifies the foregoing Resolution was duly adopted at
an open meeting held on July 26, 2007 by the members of the Ohio School Facilities
Commission.
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Resolution 07-98
July 26, 2007
Page 3 of 5

Attachment A

THE OHIO SCHOOL FACILITIES COMMISSION
MODEL RESPONSIBLE BIDDER WORKFORCE STANDARDS

The following responsible bidder criteria may be included, by a resolution of a Board of
Education, in the construction contracts for school building projects undertaken pursuant
to Chapter 3318 of the Ohio Revised Code. These responsible bidder criteria are
reasonably related to performance of the contract work within the statutory framework set
forth in Section 9.312 of the Ohio Revised Code. The responsible bidder criteria shall be
evaluated in accordance with Section 3.4.3 of the Instructions to Bidders.

As a condition precedent to contract award after bid, The Board of Education may
undertake with the Bidder a Constructability and Scope review on projects of One
Hundred Thousand Dollars ($100,000.00) or more to verify that the Bidder
included all required work.

2. The Low Bidder whose bid is more than twenty percent (20%) below the next
lowest bidder shall list three (3) projects that are each within seventy-five percent
(75%) of the bid project estimate for similar projects and that were successfully
completed by the bidder not more than five (5) years ago. This information shall
be provided if necessary at the post-bid scope review.

The Bidder shall certify it will employ supervisory personnel on this project that
have three (3) or more years in the specific trade and/or maintain the appropriate
state license if any.

The Bidder shall certify it has not been penalized or debarred from any public
contracts for falsified certified payroll records or any other violation of the Fair
Labor Standards Act in the last five (5) years.

The Bidder shall certify it has not been debarred from public contracts for
prevailing wage violations or found (after all appeals) to have violated prevailing
wage laws more than three times in the last ten years.

6. The Bidder shall certify it is in compliance with Ohio's Drug-Free Workplace
requirements, including but not limited to, maintaining a substance abuse policy
that its personnel are subject to on this project. The Bidder shall provide this
policy or evidence thereof upon request.

7. The Bidder for a licensed trade contract or fire safety contract shall cer[ify that the
Bidder is licensed pursuant to Ohio Revised Code Chapter 4740 as a heating,
ventilating, and air conditioning contractor, refrigeration contractor, electrical
contractor, plumbing contractor, or hydronics contractor, or certified by the State
Fire Marshall pursuant to R.C. 3737.65.
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Resolution 07-98
July 26, 2007
Page 4 of 5

8. The Bidder shall certify it has not had a professional license revoked in the past
five years in Ohio or any other state.

9. The Bidder shall certify it has no final judgments against it that have not been
satisfied at the time of award in the total amount of fifty percent (50%) of the bid
amount of this project.

10. The Bidder shall certify it has complied with unemployment and workers
compensation laws for at least the two years preceding the date of bid submittal.

11. The Bidder for a trade licensed pursuant to Ohio Revised Code Chapter 4740 or
requiring certification of the State Fire Marshall pursuant to R.C. 3737.65, shall
certify that the Bidder will not subcontract greater than twenty-five percent (25%)
of the labor (excluding materials) for its awarded contract, unless to specified
subcontractors also licensed pursuant to Ohio Revised Code Chapter 4740 or
certified by the State Fire Marshall pursuant to R.C. 3737.65

12. The Bidder shall certify it does not have an Experience Modification Rating of
greater than 1.5 (a penalty rated employer) with respect to the Bureau of Workers
Compensation risk assessment rating.

13. The Bidder shall certify that it will provide a minimum health care medical plan
for those employees working on this project, and shall provide the policy or
evidence thereofupon request.

14. The Bidder shall certify it will contribute to an employee pension or retirement
program for those employees working on this project, and shall provide the plan
or evidence thereof upon request.

15. The Bidder shall certify it shall use only construction trades persoanel who
were trained in a state or federally approved apprenticeship program or Career
Technical program, or who are currently enrolled in a state or federally
approved apprenticeship program or Career Technical Program, or who can
demonstrate at least three years experience in their particular trade.

16. The Bidder shall certify it has not been debarred from any public contract; federal,
state or local in the past ftve years.

17. The Bidder shall certify that it, and its subcontractors or any other contractor
perfonning work on the project covered under the contract of the Bidder, shall
pay the prevailing wage rate and comply with the other provisions set for-th in
Ohio's Prevailing Wage Law, R.C. 4115.03 through 4115.16, and O.A.C. 4101:9-
4-01 through 4101:9-4-28. This includes, but is not limited to, the filing of
certified payroll reports.

4
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18. The Bidder shall certify that it, and its subcontractors or any other contractor
performing work on the project covered under the contract of the Bidder, shall
comply with the requirements of a project labor agreement adopted for use on ihe
proj ect.

A material breach of the responsible bidder criteria prior to, or during the contract
performance, shall subject the contractor to all contractual remedies, including, but not
limited to, termination for cause.

5



ORIGINAL OF TRANSCRIPT

IN THE COURT OF COMMON PLEAS

OF SUMMIT COUNTY, OHIO

STATE EX. REL., NORTHERN

OHIO CHAPTER OF ASSOCIATED

BUILDERS AND CONTRACTORS,

INC., ET AL.,

Plaintiffs,

vs.

THE BARBERTON CITY SCHOOLS

BOARD OF EDUCATION, ET AL.,

Defendants.

Case No. 2009 04 2636

DEPOSITION OF DEANNE McQUAIDE

Taken on Monday, June 22, 2009 at 3:00 p.m.

At The Offices of:

Ross, Brittain & Schonberg Co., L.P.A.

6480 Rockside Woods Boulevard, South

Suite 350

Cleveland, Ohio 44131

Before Aimee N. Szinte, a Notary Public

in and for the State of Ohio.
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APPEARANCES:

On behalf of the Plaintiffs:

Ross, Brittain & Schonberg Co.,

L.P.A., by

ALAN G. ROSS, ESQ.

NICK A. NYKULAK, ESQ.

6480 Rockside Woods Boulevard, South

Suite 350

Cleveland, Ohio 44131

216.447.1551

On behalf of the Defendant Barberton

City Schools Board of Education:

McGown, Markling & Whalen Co.,

L.P.A., by

TAMZIN KELLEY O'NEIL, ESQ.

1894 North Cleveland-Massillon Road

Akron, Ohio 44333

330-670-0005
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APPEARANCES CONTINUED:

On behalf of the Ohio School Facilities

Commission:

Office of the Ohio Attorney

General, by

JAMES E. ROOK, ESQ.

WILLIAM C. BECKER, ESQ.

Court of Claims Defense

150 Gay Street, Floor 18

Columbus, Ohio 43215

614.466.7447

ALSO PRESENT:

Ryan Pendleton, Barberton City

Schools
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DEANNE McQUAIDE, of lawful age,

called for examination, as provided by

the Ohio Rules of Civil Procedure, being

by me first duly sworn, as hereinafter

certified, deposed and said as follows:

CROSS-EXAMINATION OF DEANNE McQUAIDE

BY-MR.ROSS:

Q. Good afternoon.

A. Hi.

Q. Sorry if you have been

waiting a while.

A. That's okay.

Q. My name is Alan Ross. I'm

the attorney for the plaintiffs in this

case involving the early site package

and the new Barberton Middle School

project. I'm here with Nick Nykulak.

I guess to start out with could

you spell your name and address for the

record and tell the court reporter for

the record where you could be found

either by way of a home address or a

business address in the event you need

to be served with a subpoena?

A. Okay. My name is Deanne

4(i Cefarafti G r®up 1.800.6BAA787 www.cefgrouP.rom fan216.687A973
Clevetaod: 4608 StClair Avenue OevelanQ Ohio 44103 • 216.696.1167
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McQuaide, D E A N N E. M C Q U A I D

E. And my home address you said?

Q. Either home or business

address. Somewhere that if you were

served with a subpoena, we would be

sure that you got it.

A. My home address is 862

Thornwood Drive, thorn just how it

sounds, Barberton 44203. And I can be

reached -- do you want a phone number?

Q. No. That's all right. We

don't need a phone number. That's

fine

Have you ever testified at a

deposition before?

A. I don't know what it was

called. No. I don't think it was a

deposition.

Q. Okay. Well, here's some

ideas. First of all, if you're asked a

question where you're going to be saying

yes or no, you need to verbalize the

yes because the court reporter cannot

take down a head nod, so you have to

say it yes or no.
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The second thing is, as you

know, you took an oath to tell the

truth, so sometimes attorneys ask

questions that people don't understand.

Well, if you don't understand what I'm

asking you, then you won't be telling

the truth. So, please, do not hesitate

to say, hey, I didn't get that, can you

rephrase it, can you repeat it.

Whatever you need to do to feel

comfortable that you're going to be able

to answer the question truthfully,

that's what we want you to do.

A. Okay.

Q. And, finally, if for any

reason you want to take a break, go to

the bathroom, you want a drink,

whatever, just say so and we'll break,

okay?

A. Okay. Yes.

Q. All right. As I understand

it you are currently a board member,

right?

A. Yes.

Q. Of the school district for

(cefara^ti Group 1.8ODb94.4787 w¢cef9roup.cam fax216.687A973
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Barberton?

A. Yes.

Q. But prior to this present

term you were president of the school

board, is that right?

A. That's correct.

Q. So particularly during the

period of October and November of 2008

you would have been president of the

school board?

A. I served as president of the

school board for the entire year.

Q. For the entire year of 2008?

A. 2008.

Q. Would that be a calendar

year you're referring to or a school

year?

A. Calendar year.

Q. Okay. And during that time

period there did come before the board

for its consideration whether or not the

early site package for the new Barberton

schools or for the Barberton schools, I

should say, should require prevailing

wage?

Cefaratti Group 7900.694.4787 www<efgroup.com fax:276.687.0973
Cleveland: 4608 StClairAvenue,CfevelandOhio 44103 •216.696.1767
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1 1 A. Yes.

2 Q. Okay. I'm looking for --

3 1et's go off the record for a second.

4 (Brief recess.)

5 Q. Okay. I'm going to show you

6 what's been marked as Liddle Exhibit 1,

7 and I'm going to go to page 6888 of

8 that exhibit and I'm going to be asking

9 you questions from 6888 to 6890.

10 A. All right.

11 Q. Good. If you go to page I

12 think 6870 -- no. 6890. I got my

13 numbers wrong. It says that the motion

14 carried three to nothing. How many

15 board members are there or were there

16 at that time?

17 A. There are five board

18 members.

19 Q. Okay. So two board members

20 were absent?

21 A. Yes .

22 Q. But definitely you were

23 there because you're one of the ayes?

24 A. Yes.

25 Q. First of all, you know, we

4
Akron; OneCascaTHE LITIGATION SUPPORT COMPANY
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heard testimony from Mr. Liddle that it

was his impression that this motion had

passed but he wasn't there. I guess

first should I call it a resolution?

A. Yes.

Q. Okay. That this resolution

was a resolution not just for the early

site package, but for the new Barberton

school project as a whole. Was he

correct in what he thought in that

regard?

A. Yes. That's my

understanding as well.

Q. It's for the entire project?

A. For the entire middle school

project.

Q. Okay. All $34 million of

it, not just the $800,000 of site work?

A. Let me look at that a little

closer real quick here.

Q. That's fine. I mean, that

was his impression but he wasn't there,

you were.

A. You're saying on 6888, 0?

Q. Right. Well, the resolution

GCefaratti Group t^0.694.4787 www.cefgroup.rom fax:216.687.0973
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beginning at 6888; whereas this, whereas

that, now therefore --

A. Yes. It's for the new

mid.dle school. That's it.

Q. For the entire project, not

just a little teeny weeny piece of it?

A . C o r r e c t. Y e s.

Q. All right. Now, you really

adopted only a very small -- well, only

a specific slice of the model bidder

qualification standards

A. Yes.

Q. -- right?

A. Yes.

Q. That the Ohio School

Facilities Commission put forth?

A. Yes.

Q. Okay. Now, what you have in

front of you as Liddle 3, 1et's see if

we can find that for you.

A. I have it right here.

Q. Do your best if you can so

you don't confuse yourself or anybody

else, try to keep the exhibits in order

because we're going to be referring to

(cefaratti Group 1-E°°^694A7g7 'xww'cefgroup.com fax216.687A973
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them. Keep them in chronological order.

They're numbered Liddle 1, Liddle 2,

Liddle 3.

Can you look at that for a

minute and familiarize yourself with it?

And just to help you a little bit,

number 17 on the fourth page of that

exhibit is what ends up appearing in

the Board's resolution.

A. Correct.

Q. Okay. But just, you know,

look at the document.

A. Okay.

Q. Prior to deciding only to

adopt number 17 of the OSFC model

responsible bidder standards did you

have a chance to look at all of the

standards?

A. Yes.

Q. Okay. And having looked at

those would it be accurate to say that

the school board decided only to select

number 17?

A. Yes.

Q. Okay. Now, the first -- the

(cefaratti Group
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opening paragraph of attachment A, which

is where number 17 is found, if you

look at that introductory paragraph it

says, the following responsible bidder

criteria may be included..

A. I'm not sure where you are.

Q. Okay. Let me show you. I'm

talking about this introductory

paragraph at the top of page 3 . When

you reviewed these model bidding

criteria was it your understanding that

these responsible bidding criteria were

to be used to assist a school district

in determining what bidder is

responsible, what bidder isn't?

A. Y e s .

Q. Now, with regard to number

17, okay, and that's what ends up in

the Board's resolution, can you tell me

how, if you know, how the Board

understood that somebody who pays

prevailing wage is a responsible bidder,

yet when somebody isn't required to pay

prevailing wage they're not a

responsible bidder?
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MR. BECKER: Objection.

MS. O'NEIL: Objection. Go

ahead and answer.

A. Okay. Can you repeat the

question?

Q. Yeah. Let's approach it in

a little bit different way, not because

counsel objected, but I want to make

sure you understand what I'm asking you.

Was there any discussion by

members of the Board prior to passing

this resolution as to why you would

want to include a prevailing wage

requirement on your middle school

project?

A. Yes.

Q. Okay. And what was the

reasoning of the Board as to why they

wanted to include a prevailing wage

requirement from your perspective as

president?

A. Well, there was quite a bit

of discussion. It was a very

thoughtful process that we went through.

Most of these responsible bidder

(Cefaratti Group
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workforce standards we were assured in

the USFC discussion, because all of our

people were in on it, the entire team,

you know, many of these were already in

the substandards that I understood, so

they were being met regardless. So the

prevailing wage discussion is really the

-- was really the crux of the

decision-making process that we had to

go through.

And I think there were several

factors that went into it. When the

new high school was built there were

some issues with picketing and things

like that that the community is a very

blue collar community and we wanted to

-- we wanted to do what was right for

our constituents.

Q. And requiring prevailing

wage, why is that right for your

constituents?

A. Well, I think that many of

our blue collar people are union people,

although I know that the prevailing wage

is not necessarily a union idea.
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Q. What do you mean it's not a

union idea?

A. Well, prevailing wage doesn't

mean you go only union shops.

Q. Right. In other words, what

you mean is a non-union contractor can

bid the job, get awarded it, and as

long as they pay prevailing wage, fine?

A. Absolutely. Yes.

But the general feeling is that

-- and, you know, the articles that I

looked at to say one way or another is

that, you know, a better quality job, a

better quality worker. Those kinds of

things.

Q. Okay. Why would a non-union

contractor who pays prevailing wage and

gets awarded the job, why is it that

when they pay prevailing wage, they have

a better quality worker and when they

don't, they have a lesser quality

worker?

A. You may want to repeat the

question here because I'm not sure

exactly what you're trying to get there.
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1 Q. Okay. Well, you said -- and

let's make sure I'm accurate in what

I'm saying, that when you require

prevailing wage you get a better quality

worker, right? Isn't that what you

said?

A. I believe so. Yes, it's my
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belief.

Q. Okay. And there was

another. There's a second reason. You

get a better quality worker and you get

a better quality product?

A. Product_

Q. Okay. And you also

testified before that that a non-union

contractor can successfully bid and get

a prevailing wage job, right?

A. Yes.

Q. And you know that to be the

law? You can't not award because

they're non-union, right?

A. Correct.

Q. So how does the worker

that's employed by that non-union

contractor deliver a better quality
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product just because they're being paid

prevailing wage? What difference does

that make?

A. Well, it's a higher wage,

and, you know, the standard is the

higher quality.

Q. So that same non-union

worker works on one project on Monday,

delivers a lower quality product, but

when they step onto a prevailing wage

project they deliver a higher quality

product?

A. Not necessarily. That's

just a gut call on my part reading the

articles and doing the work. You know,

the non-prevailing wage can, you know,

bring in Joe Schmoe off the street and

say, hey, you've got to do this job,

and there's no -- you know, so.

Q. Right. The non-union

contractor that bids the job and will

pay Joe Schmoe prevailing wage, right,

that he drags in off of the street?

A. Conceivably, yes,

conceivably.
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Q. And that doesn't guarantee

that Joe Schmoe is going to do a good

job, bad job or great job?

A. Yes. I guess you're right.

I mean, if you put it that way.

Q. Well, I mean, but you

thought at the time that somehow

prevailing wage makes the worker better

and delivers a better quality product?

A. What I feel is that our

community is very much a blue collar

community and the prevailing wage issue

is very much a prevailing wage issue

and 50 percent of the people are going

to be with you and 50 percent of the

people are going to be against you.

And this was a gut decision on mv call

to go with it for the middle school and

not for the rest of the projects.

Until we saw, if we felt it was a

better quality project, if it was, you

know, came in at budget and versus the

stadium project that we didn't go

prevailing wage on and, you know, then

we would make the decisions for the
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rest of the project. This was our

decision to make and that was the gut

call that we made.

Q. Okay. And, again, I want

you to be as accurate as possible. I'm

not trying to put words in your mouth.

It sounds like the reason that you went

with prevailing wage on the whole middle

school project was because you live in

a blue collar community that has a lot

of union people and you wanted to

address what you thought were the

concerns of the constituency?

-A. I have to keep my

constituents in mind, and, yes, I felt

that we -- that I was happy that we

could make a middle of the road

decision.

Q. Okay. Does it make any

difference to the Board of Education

whether prevailing wage increases the

cost of construction?

A. Yes. It absolutely does.

And I was aware at the time that the

articles show and the.research shows
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that there could be an increase of cost

over the short-term; however, I'm also

aware from the articles and the research

that I did that in the long-term it

would not be, it may not be.

Q. Because in the long-term

what?

A. Because of a better quality.
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Q. But non-union contractors

could just as easily be awarded the

work and the quality of their work

long-term, why would that change just

because you have them paying their

workers prevailing wage? What empirical

evidence or studies would you look at

that address that question?

A. Well, the articles that I

read too just as often said that the

non-prevailing wage people could bring

in Mexicans and pay them 5 cents an

hour and no training and, you know,

those kinds of things. So, you know,

that was what I was looking at.

Q. Unions don't bring in

Mexicans with no training?
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A. I'm not aware.

MS. O'NEIL: Objection.

Q. Only non-union -- so as far

as what you read only non-union

contractors bring in Mexicans with no

training?

MS. O'NEIL: Objection.

Objection.

A. My understanding is that

union shops employ people and they have

standards. And so, you know, no, I'm

not -- I'm not under the impression

that the union shop can go outside and

bring in whoever just to get the job

done.

Q. Okay. On the day that that

resolution passed, and we'll go back to

that exhibit, it was 3 to nothing, was

there specific discussion on that day

about what you've testified here to or

otherwise it was simply a motion made

and passed and all of the discussions

had occurred prior thereto?

A. That's my recollection.

Q. Okay. You were present at
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that and how many years have you so far

been on the Board of Education?

A. This is my sixth.

Q. Sixth year. Wow.

After the Board adopted that

paragraph number 17 and made prevailing

wage a part of the project, did you as

president consider passing any other

resolutions, rules or regulations as to

how prevailing wage then would actually

be implemented by the school district?

A. No.

Q. How did you think prevailing

-- the prevailing wage law would be

implemented?

A. I had no thought about it.

Q. None at all?

A. It wouldn't even have

occurred to me.

Q. Have you ever -- did you as

a board member ever even look at the

prevailing wage statute?

A. The law itself?

Q. Yeah.

A. No.
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Q. Okay. So if I said to you

that that law has all kinds of

functions that are performed by the

director of the Department of Commerce

or his designees, you wouldn't know

that?

A. Correct.

Q. What has the Board done, if

you know, with regard to how it

intended to administer or enforce the

prevailing wage law? What provisions or

measures has it implemented in that

regard?

A. None to my knowledge.

Q. As board president or as a

board member how do you think, if you

know, how will the Board administer and

enforce prevailing wage?

A. I don't know. The typical

-- you know, we have Tom Harnden as our

liaison and our employees know the

details of the jobs and our construction

managers and our OSFC people, and that

is who I would anticipate would do the

job. It's not a board member's job to
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know those kinds of details, as far as

I'm concerned.

Q. Okay. So whatever the law

might require, you would expect Mr.

Harnden to take that up and figure out

how to make it work?

A. Mr. Harnden, the construction

management, you know, the whole team.

Q. All right. And Mr. Harnden

is -- what is his relationship to the

school district?

A. He is our board liaison to

the OSFC project.

Q. Is he an employee of the

school district? Is he paid by the

hour?

A. Yes.

Q. He's an hourly employee?

A. I believe he's an hourly

employee. I know he's an employee.

I'm pretty sure it's hourly. I just

can't remember.

Q. It could be salaried, it

could be hourly, whatever?

A. Yeah. The details of it I
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just don't remember.

Q. Is he a full time employee?

A. No. He's part time.

Q. And who does he report to?

A. He reports to the Board of

Education.

Q. Okay. Directly. Does he

have anybody on staff above him?

A. I can't recall totally the

organization chart. It's either the

Superintendent, Treasurer, Board of

Education, but he is employed by the

Board.of Education to handle the details

of the project.

Q. Okay. Now, you had

mentioned some other projects. I think

you testified earlier about the stadium

renovation and field house project, yes?

A. Yes.

Q. And that project is ongoing

right now, correct?

A. Yes.

Q. Yes?

A. Yes.

Q. And that project does not
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require the payment of prevailing wage?

A. That's correct.

Q. Why not? What is different

about that project and the new middle

school project? Why are they being

treated differently?

A. It is a smaller project. We

felt that the local bidders would have

a chance at that project versus some of

the bigger -- the bigger middle school

project.

Q. Okay. But it doesn't have

the prevailing wage requirement?

A. That's correct.

Q. The feelings of your union

constituency then were not important

enough on that project to require

prevailing wage?

A. The feelings of the union's

constituents and the non-unit

constituents were all taken into account

here and the middle of the road was to

say we will go on with the middle

school project. There were some

concerns that they -- some of our local
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guys couldn't do the big project but

they could possibly do the stadium

project, so we -- so, you know, we made

a decision to say, okay, we're not sure

how this prevailing wage thing will go,

because there is that concern that it

could be a little bit more money to do

it that way, so we'll go with the

non-prevailing wage on the stadium and

on the middle school we'll do the

prevailing wage and then we'll make the

decision after that for the rest.

Q. So the school board did take

a risk then that using prevailing wage

might not be the cheapest way to build

the school?

A. Yes. You know, that's

something that we had in the back of

our minds, absolutely, because --

Q. Well, shouldn't it be in the

front of your minds?

A. Yes, it should be. But also

the moral and the ethical and the

constituents that we serve needs to be

in the front of our mind.
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with you. I'm just trying to figure

out what the Board was thinking or you

as board president were thinking.

There is a statute in Ohio that

governs to whom a school district is

supposed to award jobs, right?

A. Yes.

Q. And it's the lowest

responsive and responsible bidder?

A. Yes.

Q. And those are -- there are

no other standards, right? I mean,

there could be specifics as to what is

lowest, what is responsible, but lowest

is definitely one of those standards?

A. And that is typically our

policy.

Q. So it's possible then that

by imposing the prevailing wage

requirement as required by statute you

didn't award the early site package to

the lowest bidder?

A. It was my understanding that

the OSFC projects allow for the choosing
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of prevailing wage, so that was our

choice to be able to do that, and if it

ends up that it's not the low bidder,

then that's what it is.

Q. Right. That was merely.a

choice that the OSFC gave your school

district, right?

A. It's my understanding it

gives every school district that choice.

Q. Just a choice. But who is

responsible for abiding by the lowest

responsive and responsible bidder law,

you or the OSFC? The school district

or the OSFC? Whose responsibility --

whose shoulders does that fall on?

A. I assumed, maybe wrongly in

this case, you know, you would have to

tell me, that the OSFC is following the

Ohio Revised Code. And, I mean, you

know, the Ohio Schools Facilities

Commission project tells me that I can

choose to go prevailing wage, then I

say, okay, I'll choose to do that if my

community warrants that.

Q. Well, whose money is the

rdr- Cefaratti Group
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Ohio School Facilities Commission

spending?

A. The tax payers.

Q. Not just Barberton taxpayers?

A. Correct.

Q. Taxpayers from the entire

State of Ohio?

A. Correct.

MR. BECKER: Objection.

Q. So if you require prevailing

wage and your project costs more but my

community doesn't elect prevailing wage

and we go to the OSFC and they say

we're out of money, we spent it all on

prevailing wage, then it still falls on

your shoulders, doesn't it, to decide

who the lowest bidder is?

A. Yes.

Q. And it might well be that by

requiring -- independently you could

easily come to the conclusion that by

requiring prevailing wage you won't be

able to come up with the lowest bidder?

MS. O'NEIL: Objection.

A. To go back to your point
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though, sir, I believe that in the end

it could show that we did the right

thing by going prevailing wage. I

mean, it's kind of an interpretation.

Q. But you have no empirical

evidence to indicate that, do you?

A. But I have no empirical

evidence to indicate the other way

either.

Q. Oh, you don't. Did you ever

look at the report published by the

Ohio legislature that says prevailing

wage costs 10.7 percent more?

A. No. I did not look at that

specific report. I did have articles

that said this is a possibility if you

go this route.

Q. So you were aware that after

the passage of the exemption given to

school districts that the Ohio

legislature commissioned the Legislative

Services Commission to do a five year

study to see if not having prevailing

wage costs less?

MS. O'NEIL: Objection.
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Mischaracterization of the testimony.

Q. Were you aware of that or

not?

A. I was not aware of that.

Q. You were not aware of it?

A. I don't think so.

Q. Since that was served on the

school district are you aware of it

now?

A. You're going to have to

repeat the question, sir.

Q. Since that was given to the

school district are you aware of it

now?

A. The report?

Q. Yeah.

A. I am not.

Q. Okay. So it's your

testimony today you're surprised that

such a study exists and nobody provided

it to you?

MS. O'NEIL: Objection.

Mischaracterization of that testimony.

A. I'm not surprised, sir. I

did realize that that was a possibility,
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Q. But you didn't know -- but

are you surprised or not surprised to

hear that the Ohio legislature did such

a study?

A. No. I'm not surprised to

hear that. The articles that I had

said these projects going prevailing

wage could cost more money to do.

Q. And even though you read

articles that say they could cost more

money you, nevertheless, elected to use

prevailing wage? That was your vote

anyway?

A. You're going to have to

repeat that. Nevertheless elected to,

yes, with the concerns, yes, for our

gut call in our community. Yes, it was

still the right way for us to go.

Q. When you passed the

resolution adopting Ohio's prevailing

wage law was it your intent as a school

board yourself to comply with what Ohio

prevailing wage law requires?

A. Repeat'the question, please.
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Q. When in October of 2008 you

voted to require that Ohio's prevailing

wage law applied to the new Barberton

school project, did you as a board

member intend that the Board itself

would comply with Ohio's prevailing wage

1 a w ?

A. When I passed this

resolution I told -- I said that our

project would be prevailing wage, our

middle school project would be

prevailing wage. If that means the

Board has to do that -- are you talking

on other projects?.

Q. No. That the Board itself

would comply with Ohio prevailing wage

law on that project.

A. Yes. Yes. I guess it can

be applied there. I had no specific

thought in my mind of that when I

actually passed this resolution.

Q. Okay. Were there any

functions at all that you thought the

Board needed to perform when you passed

the resolution in order to comply or
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make Ohio prevailing wage law somehow

work on your project?

A. No. I was not aware of any

at the time.

Q. Are you aware of any now?

A. No.

Q. So if I were to tell you

that Ohio's prevailing wage law requires

that you obtain a wage determination

from the Department of Commerce, you

don't know that to be true?

A. That's correct.

Q. If I told you that it was

the school board's obligation that

whenever the rates change in the trades

and crafts covered on this project it

would be the school board's obligation

to get notice of all rate changes from

the department, make sure that they're

served on every contractor, every prime

or general contractor within seven days

of receipt, you wouldn't know that

either?

A. I wouldn't, but I would

expect our construction people to know
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that.

Q. Well, how in the world are

they going to do that?

A. I don't know, sir. You're

asking me questions that I don't know.

Q. Well, is it impossible?

MS. O'NEIL: Objection. Calls

for speculation.

MR. ROSS: It's not speculative.

Q. Isn't that impossible to do?

A. Repeat the question, please.

Q. To comply with just those

two things that I mentioned under the

prevailing wage law.

A. Is impossible for?

Q. For your school district to

comply with those.

A. I guess I'm still not sure

exactly what you're asking me.

Q. Isn't it impossible for the

school board to get a wage determination

for this project or to get any rate

changes in prevailing wage for this

project; isn't that impossible?

MR. BECKER: Objection.
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Q. We.ll, who issues those

determinations?

A. I don't know.

Q. The Department of Commerce

does. But if the Department of

Commerce exempted all school projects,

it won't be performing any functions for

your school district. Didn't you take

that into account?

MS. O'NEIL: Objection. Is that

a question?

Q. Did you take into account

that the Department of Commerce will

perform absolutely no prevailing wage

functions for you on this project when

you made that the law?

A. Again, as a board member my

job is not the details, so you can't --

these questions that you're asking me

don't -- I mean, these are questions

that our people should know, but.

Q. I'm asking you. Were you

aware when you passed this resolution to
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adopt prevailing wage that the

Department of Commerce and its

prevailing wage section will be

performing absolutely no functions for

you?

MS. O'NEIL: Objection. Assuming

facts not in evidence.

MR. ROSS: We're not at trial,

so.

MS. O'NEIL: I'm just saying. I

don't know what, you know, you're

getting at.

A. I'm not aware of it. It

just didn't even cross my mind. It

wouldn't have crossed any board member's

mind, as far as I could tell.

Q. Okay. Do you know what

role, if any at all, Gavin Smith from

the construction manager's office, who

role, if any at all, he plays on this

project with regard to prevailing wage

compliance?

A. He's the project manager. I

don't know if he has a specific role

with prevailing wage.
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Q. Same with the architect, Mr.

Moore; you wouldn't know if he has any

role, right?

A. No. Right.

Q. By the way, speaking of the

architect, did you ever receive an.y

architect's estimate for the early site

package?

A. On the middle school?

Q. On the middle school, yeah.

A. For the early site package,

yes.
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Q. You did?

A. You know, I can't recall.

We've seen some estimates. I know we

saw the stadium estimates, the early

site package.

Q. You just don't remember

right now?

A. Yeah. We haven't seen the

one that's going that just went out. I

know we haven't seen that one. I don't

think we have seen the early site

package.

Q. You don't think you have?
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Q. Okay. Well, let me ask you

this. Before the school board lets a

job for bid does it need to have an

architect's estimate?

A. Yes.

Q. Okay. So is it logical then

that vou would have gotten an

architect's estimate before you let the

early site package out for bid?

A. Yes.

Q. Is it logical that that

would have happened?

MS. 0'NEIL: Let him finish the

question before you answer so that she

can get it down.

Q. The answer is yes?

A. Yes.

Q. Okay. Thank you.

And but you don't recall ever --

there's so many projects you don't

recall specifically whether you've got

that architect's estimate or not?

A. I don't think I've seen an

estimate on anything for the middle
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school. I just don't remember. I

can't recall it. I'm sorry.

Q. I understand.

Do you know if you've entered

into -- has the school board entered

into a contract with any contractor or

group of contractors to do the early

site excavating site work?

A. Yes, we have. So apparently

we have seen it. We wouldn't have

awarded it if we hadn't seen the

contractor package.

Q. What"s'important about seeing

an architect's estimate?

A. Whether it's on budget or

not, on schedule or not.

Q. Is there any rule of thumb

or anything that you follow for the bid

as compared to the architect's estimate?

The architect's estimate is a million

dollars and bids come in at

$1,150,000. Do you award the bid?

A. No. You want to try to stay

under budget.

Q. Under the budget. Okay.
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So if the project comes in at

over the architec.t's estimate, chances

are you wouldn't award the project?

A. That's correct.

Q. And you let it out for bid

again?

A. That happened with the

stadium and we had to rework it. I am

not a construction person, by the way.

Q. I understand.

MR. ROSS: Let's just take a

break for a minute.

(Brief recess.)

Q. Maybe we can avoid putting a

bunch of exhibits in and just to

catalog what's been produced here by

your counsel, we have an advertisement

for bid for a construction project that

was supposed to come in on June 4 for

the Barberton High School Circulation

Project, is that right?

A. Okay.

Q. Do you know -- are you

familiar with that project?

A. Yes.
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Q. And did that project require

prevailing wage be paid?

A. N o .

Q. And then we've got another

one on June 4 for the Barberton High

School Roofing Project?

A. Yes.

Q. And did that project require

paying prevailing wage?

A. No.

Q. And then we've got the

natatorium demolition project at the

Norton homes and natatorium I.guess

somewhere?

A. Yes.

Q. That did not require

prevailing wage either?

A. Correct.

Q. By the way, all of these

pr-ojects are either ongoing or about to

start, right?

A. The demolition of Norton

homes or the demolition of the

natatorium is not complete. The other

two I believe are about to start.
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Q. Okay. And then, of course,

we've got the Barberton Field House and

Sharky Stadium Renovation Projects.

Those are ongoing, correct?

A. Yes.

Q. And they don't require

prevailing wage?

A. Correct.

Q. Okay. And you decided, the

Board decided not to impose the

prevailing wage requirements on those

projects. What was the rationale for

those individual projects?

A. I already answered the

question. Do you want me to reanswer

it? Do I have to reanswer it?

MS. O'NEIL: Yeah. Sure. If

you know the answer.

A. Just that we decided that --

well, I can't speak for the entire

group. I can only speak for myself.

It was just a middle of the road

approach. We didn't want to give the

whole prevailing wage projects. We

wanted to give just a portion.
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Q. What about the Woodford

Elementary Renovation Project, is that

ongoing?

A. No. To my knowledge that's

complete.

Q. Was that prevailing wage?

A. No.

Q. What about the Johnson

Elementary Renovation Project, is that

ongoing?

A. No. That's complete.

Q. How long ago was that

complete?

A. Recently. To the best of

my recollection it's been like two or

three years. A couple years.

Q. Did that have prevailing

wage?

A. No.

Q. What about the new Sandrock

Elementary School?

A. No.

Q. No prevailing.wage? Is it

complete?

A. Yes.
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Q. How long ago?

A. Again, same. It was all

about the same time.

Q. What about the new U.L.

Light School Project?

A. No.

Q. No prevailing wage?

A. No.

Q. Is it complete?

A. Yes.

Q. And the Barberton High

School Circulation Project, we already

talked about that.

On the projects that were

complete did you have both union and

non-union contractors working on those

projects?

A. I don't know. I mean, I

believe so, but I can't state 100

percent who was and who wasn't.

Q. Did you have any problems at

all on those projects relative to labor

disputes, picket lines?

A. No.

Q. None?
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Did you have any issues with

regard to the quality of work that the

individuals delivered on that project,

the workmen delivered on any of those

projects?

A. There may have been some

areas, but nothing --

Q. Nothing significant?

A. Nothing significant.

Q. Okay. In fact, since you've

been on the Board for the past six

years have there been any major quality

issues that stick out in your mind as

far as construction goes on school

projects?

A. The only issues that keep

coming up are the high school issues.

Q. And the high school issues

are?

A. Just -- I can't say

specifically. There's a few roofing

issues, you know, just different things.

D.oor issues, flooring issues, some of

those kinds of things.

Q. And were those with union
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contractors or non-union contractors or

you don't know?

A. I don't know.

Q. You don't know? Okay.

A. That one I know was not a

prevailing wage job. I can share that.

Q. Well, except for the new

middle school, none of them have been

in the whole six years you have been

there, right?

A. That's correct.

Q. Any of those projects in the

10, $20 million category?

A. I don't know. I probably

knew at one time, but there are so many

issues that come before us as board

members I can't -- I don't know the

details at the moment.

Q. Were Barberton taxpayers

aware that when they voted on the levy

that the school board was going to

impose prevailing wage?

A. No. There was no

discussion. It didn't even cross board

members; minds at that time.
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Q. When you were president of

the Board did you disclose to any bond

rating agency, bond counsel at Squire,

Sanders & Dempsey or anyone that the

school district was going to require the

payment of prevailing wage?

A. When I was board president?

Q. Right.

A. We passed the resolution at

that time, so I don't

Q. Did you make disclosure to

bond counsel?

A. I don't know. I would

expect Ryan to know the detail.

Q. But you don't know that they

did?

A. I don't know.

Q. You didn't direct that they

do so?

A. No, I did not.

Q. Okay. I may have asked you

this before. If I did, excuse me. As

board president did you have any contact

with anyone from the Department of

Commerce relative to implementing a
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prevailing wage requirement?

A. No.

Q. Have you directed anyone to

contact the Department of Commerce?

A. No.

Q. Do you have any idea what

the Department of Commerce's position is

relative to assisting in enforcement or

administration of prevailing wage on

school district projects?

A. No.

Q. Do you have any procedures

in effect to address complaints, issues

that might come up with regard to

prevailing wage before the Board?

A. No.

Q. Are you aware that the Board

of Education has bylaws and policies?

A. Regarding anything

specifically?

Q. This they simply have bylaws

and policies.

A. Yes, I'm aware.

Q. Okay. And have you ever had

occasion to look at the bylaws and
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policies ever?

A. Yes.

Q. And, in fact, by majority

vote of the Board those policies can be

amended, correct?

A. Yes.

Q. But unless they're amended

by the board, you follow your own

bylaws and policies, right?

A. Yes.

Q. Okay. Directing your

attention to Liddle Exhibit 2,

particularly at the bottom where it

talks about soliciting bids and it comes

up with standard A and B and over onto

page 2 G and then awarding of bids, can

you look that over?

A. Okay.

Q. And can you look at the last

page of these bylaws that your counsel

produced for us? It says revised

10-22-07. Do you see that?

A. Yes.

Q. Assuming your legal counsel

gave us the most current set of bylaws
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and policies, we can assume, can we

not, that as of -- that since October

22, 2007 until today these bylaws and

policies concerning purchases and

specifically soliciting of bids has been

in effect?

A. Yes,

Q - Okay. Now, in the

soliciting of bids portion, do you see

any reference in there to from the

model bid criteria that you've adopted,

determining whether someone is

responsible, number 17, which is you

have to pay prevailing wage?

A. No,

Q. Why didn't the Board follow

its own bylaws?

A. Well, I told you, when the

model responsible bidder workforce

standards came from OSFC, that was an

option -- that we understood that to be

our option.

Q. But your bylaws don't allow

you to exercise that option, do they?

MR. BECKER: Objection.
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Q. Do your bylaws allow you to

exercise that option?

MR. BECKER: Same objection.

MS. O'NEIL: Objection.

A. We typically follow the

bylaws, but in this case my

understanding was that the OSFC

responsible bidder workforce standards

would override, because in some cases,

you know, I would understand that to be

the truth.

Q. Wait a minute. Their model

would override your determination?

A. Override -- it was a legal

course for us to take. Maybe I didn't

use the correct word, you know.

Because the OSFC was telling us that

this was an option for us to take, we

considered it and we understood it to

be our decision to make.

Q. Nevertheless, there is no

provision in your bylaws, which you did

not amend, that permit you to use

prevailing wage?
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A. Yes.

Q. There is?

A. That is correct. There is

no.

Q. So if one were Qnly to look

at these bylaws, one would say that you

didn't follow your own bylaws on the

middle school project, right?

A. Yes.

Q. Is there anything in the

bylaws and policies anywhere that you're

aware of that says you can go outside

what they provide and on a case by case

basis just pass a resolution to get

around what the bylaws say?

A. No.

MR. ROSS: I think that may be

it. Let's just talk for one second.

(Brief recess )

(Thereupon, Plaintiff's Deposition

Exhibit-McQuaide 1 was marked for

purposes of id.entification.)

Q - Showing you what's been

(cefaratti Group
THE LITIGATtDN SUPPORT COMPANY

1.800.694.4787 avwtvsefgroup.com fa=216.687.0973
tleveland: 4608 St Cku Avenue, Cleveland, Ohio 44703 • 216.696.7761
Akron: OneCascade Plaza, Suite 905,Akron, Ohio 44308 • 330253.87 79

Court Reporting • Video Conferencing • Legal Video Production • tmestigations
Claims Services • Process Service • Record Retrieva(• Document Management • Trial Graphics



55
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

marked for identification as McQuaide 1,

can you identify that, please?

A. Board highlights from October

5, 2007.

Q. All right. Directing your

attention to the bottom of page 3,

Treasurer's office report, Ryan

Pendleton, prevailing wage, do you see

that?

A. Yes,. Okay_

Q. A11 right. So he ends up

here -- and I'm not sure that this is a

quote, but it ends up by him giving you

certain articles and telling you, please

pay attention to the savings cited in

the articles. And then you've got two

articles that are attached, right?

A. Correct_

Q. And are these the articles

that you were referring to when you

said you read articles about --

A. Yes.

Q. These are the two articles?

A. Y e s .

Q. Are there any more articles
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that you can recall that were provided

to you?

A. Not that were provided to

me. I did my own internet research.

Q. Okay. And these articles

are telling you -- what did you learn

from these articles?

A. That they were very fair

articles discussing both sides of the

issue, so I learned about the issue.

Q. So in the first article then

which sort of looked at both sides of

the issue, the one called Repeal

Prevailing Wage Law to Increase School

Funds, their conclusion, as you can see

on page 2, is that estimates on savings

from repealing the prevailing wage vary

from 10 to 40 percent.

A. Yes.

Q. And you read that?

A. Yes.

Q. That you could save 10 to 40

percent on the cost of construction,

that's what they --

A. Yes.
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Q. What was there in this

article that indicated to you that

prevailing wage does anything other than

cost more money?

A. Well, this is one article

and this is -- this article obviously

was a proponent of prevailing wage.

Q. Of repealing prevailing wage?

A. Right. For repealing

prevailing wage.

Q. Well, the,other one, members

only prevailing wage laws, that doesn't

talk about costs at all, does it?

A. I don't know. I'm not sure.

I would have to look at it again.

Q. This really just explains

what prevailing wage is. It has no

cost analysis of any kind or

description, does it?

MS. O'NEIL: Objection. Is

there a question there?

MR. ROSS: Yeah. Does it.

That's a question. Does it.

A. It gives opponents points

and advocates points.
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Q. Where is it that you --

A. On page 9.

Q. And what does that say about

costs?

A. Well, when you talk costs

there's the opponents, it talks about

being inflationary because it results in

federal and federally assisted

construction contracts costing more than

other construction contracts, and

advocates it prevents cut-throat

competition. All of those have cost

implications.

Q. And now you say that you

also looked at some things on the

internet?

A. Yes.

Q. Okay. And you don't

remember what you looked at on the

internet, do you?

A. No. I'm sorry.

Q. No. You don't remember.

Okay.

And just to make the record

clear, other than what you were -- what
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articles you were given by Mr.

Pendleton, you can't recall actually

receiving any other articles. These are

the ones that you're referring to in

your earlier testimony?

A. Yes.

MR. ROSS: Okay. I have no

further questions of the witness.

MS. O'NEIL: There's an

opportunity to review your testimony if

you would like. There are certain time

restrictions in which you have to do

that. If you want to do that we --

MS. O'NEIL: She's going to

waive signature.

(Off the record at 4:20 p.m.)
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CERTIFICATE

State of Ohio ) SS.:

County of Lake

I, Aimee N. Szinte, a Notary

Public within and for the State of

Ohio, duly commissioned and qualified,

do hereby certify that the within named

witness, was duly sworn to testify the

truth, the whole truth and nothing but

the truth in the cause aforesaid; that

the testimony then given by the witness

was by me reduced to stenotypy in the

presence of said witness; afterwards

transcribed, and that the foregoing is a

true and correct transcription of the

testimony so given by the witness.

I do further certify that this

deposition was taken at the time and

place in the foregoing caption

specified.

I do further certify that I am

not a relative, counsel or attorney for

either party, or otherwise interested in

the event of this action.
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I am not, nor is the court

reporting firm with which I am

affiliated, under a contract as defined

in Civil Rule 28 (D).

IN WITNESS WHEREOF, I have

hereunto set my hand this day of

, 2009.

Aimee N. Szinte, Notary Public

within and for the State of Ohio

My commission expires January 4, 2012.
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CONDENSED TRANSCRIPT

IN THE COURT OF COMMON PLEAS

OF SUMMIT COUNTY, OHIO

STATE EX. REL., NORTHERN

OHIO CHAPTER OF ASSOCIATED

BUILDERS AND CONTRACTORS,

INC., ET AL.,

Plaintiffs,

vs.

THE BARBERTON CITY SCHOOLS

BOARD OF EDUCATION, ET AL.,

Defendants.

Case No. 2009 04 2636

DEPOSITION OF DEANNE McQUAIDE

Taken on Monday, June 22, 2009 at 3:00 p.m.

At The Offices of:

Ross, Brittain & Schonberg Co., L.P.A.

6480 Rockside Woods Boulevard, South

Suite 350

Cleveland, Ohio 44131

Before Aimee N. Szinte, a Notary Public

in and for the State of Ohio.

(cefar atti C;roup 1.800.694.4787 vnvva.cefgrouP.com fax:216.687.0973
Cleveland: 4608 St Clair Avenue, Cleveland, Ohio 44103 • 216.696.1161
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DEPOSITION OF DEANNE MCQUAIDE

Page2i

1 APPEARANCES:
2 2
3 On behalf of the Plainfiiffs: 3
4 Ross, Brittain & Schonberg Co., ; 4
5 LP.A., by 5
6 ALAN G. ROSS, ESQ.' 6
7 NICK A. NYKULAK, ESQ. 7
8 6480 Rockside Woods Boulevard, South 8
9 Suite 350

10 Cleveland, Ohio 44131 10
11 216.447.1551 11
12 . 112
13 On behalf of the Defendant Barberton ! 13
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DEANNE NIcQUAIDE, of lawful age,
called for examina5on, as provided by
the Ohio Rules of Civil Procedure, being
by me first duly swom, as hereinafter
certified, deposed and said as follows:
CROSS-EXAMINATION OF DEANNE McQUAIDE
BY-MR.ROSS:

0. Good aftemoon.
A. Hi.
Q. Sorry if you have been

waiting a while.
A. That's okay.
Q. My name is Alan Ross. I'm

the attorney for the plaintiffs in this
case involving the early site package
and the new Barberton Middle School
project. I'm here with Nick Nykulak.

I guess to start out with could
you spell your name and address for the
record and tell the court reporter for
the record where you could be found
either by way of a home address or a
business address in the event you need
to be served with a subpoena?

A. Okay. My name is Deanne

Page 5

McQuaide,DEANNE. MCQUAID
E. And my home address you said?

0. Either home or business
address. Somewhere that if you were
served with a subpoena, we would be
sure that you got it.

A. My home address is 862
Thornwood Drive, thorn just how it
sounds, Barberton 44203. And I can be
reached -- do you want a phone number?

Q. No. That's all right. We
don't need a phone number. That's
fine.

Have you ever testified at a
deposition before?

A. I don't know what it was
called. No. I don't think it was a
deposition.

0. Okay. Well, here's some
ideas. First of all, if you're asked a
question where you're going to be saying
yes or no, you need to verbalize the
yes because the court reporter, cannot
take down a head nod, so you have to
sav itves or no.
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DEPOSITION OF DEANNE MCQUAIDE

3 (Pages 6 to 9)

Page 6 Page 8

1 The second thing is, as you 1 A. Yes.
2 know, you took an oath to tell the 2 Q. Okay. I'm looking for --
3 truth, so sometimes attomeys ask 3 let's go off the record for a second.
4 questions that people don't understand. 4 (Brief recess.)
5 Well, if you don't understand what I'm 5 Q. Okay. I'm going to show you
6 asking you, then you won4 be telling 6 what's been marked as Liddle Exhibit 1,
7 the truth. So, please, do not hesitate 7 and I'm going to go to page 6888 of
8 to say, hey, I didn't get that, can you 8 that exhibit and I'm going to be asking
9 rephrase it, can you repeat it. 9 you questions from 6888 to 6890.

10 Whatever you need to do to feel 10 A. All right
11 comfortable that you're going to be able 11 Q. Good. If you go to page I
12 to answer the question truthfully, 12 think 6870 -- no. 6890. 1 got my
13 thaYs what we want you to do. 13 numbers wrong. It says that the motion
14 A. Okay. 14 carried three to nothing. How many
15 Q. And, finally, if for any 15 board members are there or were there
16 reason you want to take a break, go to 16 at that time?
17 the bathroom, you want a drink, 17 A. There are five board
18 whatever, just say so and we'll break, 18 members.
19 okay? 19 Q. Okay. So two board members
20 A. Okay. Yes. 20 were absent?
21 Q. All right. As I understand 21 A. Yes.
22 it you are currently a board member, 22 Q. But definitely you were
23 right? 23 there because you're one of the ayes?
24 A. Yes. 24 A. Yes.
25 Q. Of the school district for 125 Q. First of all ou know, we

Page 7 Page 9

1 Barberton? 1 heard testimony from Mr. Liddle that it
2 A. Yes. 2 was his impression that this motion had
3 Q. But prior to this present 3 passed but he wasn't there. I guess
4 term you were president of the school 4 first should I call it a resolution?
5 board, is that right? 5 A. Yes.
6 A. That's correct. 6 Q. Okay. That this resolution
7 Q. So particularly during the 7 was a resolution not just for the early
8 period of October and November of 2008 8 site package, but for the new Barberton
9 you would have been president of the 9 school project as a whole. Was he

10 school board? 10 correct in what he thought in that
11 A. I served as president of the 11 regard?
12 school board for the entire year. 12 A. Yes. That's my
13 Q. For the entire year of 2008? 13 understanding as well.
14 A. 2008. 14 Q. It's for the entire project?
15 Q. Would that be a calendar 15 A. For the entire middle school
16 year you're referring to or a school 16 project.
17 year? 17 Q. Okay. All $34 million of
18 A. Calendar year. 18 it, not just the $800,000 of site work?
19 Q. Okay. And during that time 19 A. Let me look at that a little
20 period there did come before the board 20 closer real quick here.
21 for its consideration whether or not the 21 Q. That's fine. I mean, that
22 early site package for the new Barberton 22 was his impression but he wasn't there,
23 schools or for the Barberton schools, I 1 23 you were.
24 should say, should require prevailing 24 A. You're saying on 6888, 0?
25 wa e? 125 Q. Right. Well, the resolution
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DEPOSITION OF DEANNE MCQUAIDE

Page 10

1 beginning at 6888; whereas this, whereas 1
2 that, now therefore -- 2
3 A. Yes. It's for the new 3
4 middle school. That's it. 4
5 Q. For the entire project, not 5
6 just a little teeny weeny piece of it? 6
7 A. Correct. Yes. 7
8 Q. All right. Now, you really 8
9 adopted only a very small -- well, only 9

10 a specific slice of the model bidder 10
11 qualification standards - 11
12 A. Yes. 12
13 Q. -- right? 113
14 A. Yes. 114
15 Q. That the Ohio School 115
16 Facilities Commission put forth? 16
17 A. Yes. 117
18 Q. Okay. Now, what you have in 18
19 front of you as Liddle 3, leYs see if 19
20 we can find that for you. 20
21 A. I have it right here. 21
22 Q. Do your best if you can so 122
23 you don't confuse yourself or anybody 23
24 else, try to keep the exhibits in order 24
25 because we're going to be referrinq to 25

Page11;

1 them_ Keep them in chronological order. 1
2 They're numbered Liddle 1, Liddle 2, 2
3 Liddle 3. 3
4 Can you look at that for a 4
5 minute and familiarize yourself with it? 5
6 And just to help you a little bit, 6
7 number 17 on the fourth page of that 7
8 exhibit is what ends up appearing in 8
9 the Board's resolution. ! 9

10 A. Correct. 10
11 Q. Okay. But just, you know, .11
12 look at the document. 12
13 A. Okay. 113
14 Q. Prior to deciding only to ! 14
15 adopt number 17 of the OSFC model 115
16 responsible bidder standards did you 16
17 have a chance to look at all of the ! 17
18 standards? ! 18.
19 A. Yes. 19
20 Q. Okay. And having looked at 1 20
21 those would it be accurate to say that 1 21
22 the school board decided only to select 22
23 number 17? 123
24 A. Yes. 124

(25 Q. Okay. Now, the first -- the i 25

4 (Pages 10 to 13)

Page 12

opening paragraph of attachment A, which
is where number 17 is found, if you
look at that introductory paragraph it
says, the following responsible bidder
criteria may be included.

A. I'm not sure where you are.
0. Okay. Let me show you. I'm

talking about this introductory
paragraph at the top of page 3. When
you reviewed these model bidding
criteria was it your understanding that
these responsible bidding criteria were
to be used to assist a school district
in determining what bidder is
responsible, what bidder isn't?'

A. Yes.
Q. Now, with regard to number

17, okay, and that's what ends up in
the Board's resolution, can you tell me
how, if you know, how the Board
understood that somebody who pays
prevailing wage is a responsible bidder,
yet when somebody isn't required to pay
prevailing wage they're not a
responsible bidder?

Page 13

MR. BECKER: Objection.
MS. O'NEIL: Objection. Go

ahead and answer.
A. Okay. Can you repeat the

question?
Q. Yeah. Lefs approach it in

a little bit different way, not because
counsel objected, but I want to make
sure you understand what I'm asking you.

Was there any discussion by
members of the Board prior to passing
this resolution as to why you would
want to include a prevailing wage
requirement on your middle school
project?

A. Yes.
Q. Okay. And what was the

reasoning of the Board as to why they
wanted to include a prevailing wage
requirement from your perspective as
president?

A. Well, there was quite a bit
of discussion. It was a very
thoughtful process that we went through.

Most of these resnonsible bidder
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5 (Pages 14 to 17)

Page 14 Page 16

1 workforce standards we were assured in 1 Q. Okay. Well, you said -- and

2 the USFC discussion, because all of our 2 let's make sure I'm accurate in what
3 people were in on it, the entire team, 3 I'm saying, that when you require
4 you know, many of these were already in 4 prevailing wage you get a better quality
5 the substandards that I understood, so 5 worker, right? Isn't that what you
6 they were being met regardless. So the 6 said?
7 prevailing wage discussion is really the 7 A. I believe so. Yes, it's my
8 -- was really the crux of the 8 belief.
9 decision-making process that we had to 9 Q. Okay. And there was

10 go through. 10 another. There's a second reason. You
11 And I think there were several 11 get a better quality worker and you get

12 factors that went into it. When the 12 a better quality product?

13 new high school was built there were 13 A. Product.

14 some issues with picketing and things 14 Q. Okay. And you also
15 like that that the community is a very 15 testified before that that a non-union

16 blue collar communify and we wanted to 16 contractor can successfully bid and get
17 -- we wanted to do what was right for 17 a prevailing wage job, right?

18 our constituents. 18 A. Yes.
19 Q. And requiring prevailing 19 Q. And you know that to be the

20 wage, why is that right for your 20 law? You can't not award because
21 constituents? 21 they're non-union, right?
22 A. Well, I think that many of 22 A. Correct.
23 our blue collar people are union people, 23 Q. So how does the worker

24 although I know that the prevailing wage 24 that's employed by that non-union
25 is not necessaril a union idea. 25 contractor deliver a better qualitV

Page 15 Page 17

1 Q. What do you mean it's not a 1 product just because they're being paid

2 union idea? 2 prevailing wage? What difference does

3 A. Well, prevailing wage doesn't 3 that make?

4 mean you go only union shops. 4 A. Well, iYs a higher wage,

5 Q. Right. In other words, what 5 and, you know, the standard is the

6 you mean is a non-union contractor can 6 higher quality.

7 bid the job, get awarded it, and as 7 Q. So that same non-union
8 long as they pay prevailing wage, fine? 8 worker works on one project on Monday,

9 A. Absolutely. Yes. 9 delivers a lower quality product, but

10 But the general feeling is that 10 when they step onto a prevailing wage

11 -- and, you know, the articles that I 11 project they deliver a higher quality

12 looked at to say one way or another is ^ 12 product?

13 that, you know, a better quality job, a i 13 A. Not necessarily. That's
14 better quality worker. Those kinds of

1
14 just a gut call on my part reading the

You knowthe workd d ii l15 things. 15 ,.o nges anart c
16 Q. Okay. Why would a non-union 1 16 the non-prevailing wage can, you know,

17 contractor who pays prevailing wage and 1 17 bring in Joe Schmoe off the street and

18 gets awarded the job, why is it that 18 say, hey, you've got to do this job,
'19 when they pay prevailing wage, they have 19 s no -- you know, so.and there

20 a better quality worker and when they 20 Q. Right. The non-union

21 don't, they have a lesser quality 21 contractor that bids the job and will

22 worker? 22 pay Joe Schmoe prevailing wage, right,

23 A. You may want to repeat the 23 that he drags in off of the street?
24 question here because I'm not sure 24 A. Conceivably, yes,

25 exactf what you're trying to et there. 25 conceivably.
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DEPOSITION OF DEANNE MCQUAIDE

6 (Pages 18 to 21)

1 Q. And that doesn't guarantee
2 that Joe Schmoe is going to do a good 2
3 job, bad job or great job? 3
4 A. Yes. I guess you're right. 4
5 I mean, if you put it that way.
6 Q. Well, I mean, but you 6
7 thought at the time that somehow 7
8 prevailing wage makes the worker better 8
9 and delivers a better quality product? 9
10 A. What I feel is that our 10
11 community is very much a blue collar 11
12 community and the prevailing wage issue 112
13 is very much a prevailing wage issue 13
14 and 50 percent of the people are going 14
15 to be with you and 50 percent of the 115
16 people are going to be against you. 16
17 And this was a gut decision on my call 17
18 to go with it for the middle school and 18
19 not for the rest of the projects. 19
20 Untilwesaw,'rfwefeltifwasa 20
21 better quality project, if it was, you 21
22 know, came in at budget and versus the 122
23 stadium project that we didn't go 23
24 prevailing wage on and, you know, then 124
25 we would make the decisions for the 125

Page19i

1 rest of the project. This was our 1
2 decision to make and that was the gut 2
3 call that we made.
4 Q. Okay. And, again, I want 4
5 you to be as accurate as possible. I'm
6 not trying to put words in your mouth.
7 It sounds like the reason that you went
8 with prevailing wage on the whole middle
9 school project was because you live in

10 a blue collar community that has a lot
11 of union people and you wanted to
12 address what you thought were the
13 concerns of the constituency?
14 A. I have to keep my
15 constituents in mind, and, yes, I felt
16 that we -- that I was happy that we
17 could make a middle of the road
18 decision.
19 Q. Okay. Does it make any
20 difference to the Board of Education
21 whether prevailing wage increases the
22 cost of construction?
23 A. Yes. It absolutely does.
24 And I was aware at the time that the
25 articles show and the research shows

(Cefaratti Group
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Page 20

that there could be an increase of cost
over the short-term; however, I'm also
aware from the articles and the research
that I did that in the long-term it
would not be, it may not be.

0. Because in the long-term
what?

A. Because of a better quality.
Q. But non-union contractors

could just as easily be awarded the
work and the quality of their work
long-term, why would that change just
because you have them paying their
workers prevailing wage? What empirical
evidence or studies would you look at
that address that question?

A. Well, the articles that I
read too just as often said that the
non-prevailing wage people could bring
in Mexicans and pay them 5 cents an
hour and no training and, you know,
those kinds of things. So, you know,
that was what I was looking at.

Q. Unions don't bring in
Mexicans with no trainin,d? _ _

Page 21

A. I'm not aware.
MS.O'NEIL• Objecfion.
0. Only non-union -- so as far

as what you read only non-union
contractors bring in Mexicans with no
training?

MS. O'N EIL: Objection.
Objection.

A. My understanding is that
union shops employ people and they have
standards. And so, you know, no, I'm
not - I'm not under the impression
that the union shop can go outside and
bring in whoever just to get the job
done.

0. Okay. On the day that that
resolution passed, and we'll go back to
that exhibit, it was 3 to nothing, was
there specific discussion on that day
about what you've testified here to or
otherwise it was simply a motion made
and passed and all of the discussions
had occurred prior thereto?

A. That's my recollection.
Q. Okav. You were oresent at
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7 (Pages 22 to 25)

Page 22 Page24

1 that and how many years have you so far 1 know those kinds of details, as far as
2 been on the Board of Education? 2 I'm concerned.
3 A. This is my sixth. 3 Q. Okay. So whatever the law
4 Q. Sixth year. Wow. 4 might require, you would expect Mr.
5 After the Board adopted that 5 Harnden to take that up and figure out
6 paragraph number 17 and made prevailing 6 how to make it work?
7 wage a part of the project, did you as 7 A. Mr. Harnden, the construction
8 president consider passing any other 8 management, you know, the whole team.
9 resolutions, rules or regulations as to 9 Q. All right And Mr. Harnden

10 how prevailing wage then would actually 10 is -- what is his relationship to the
11 be implemented by the school district? 11 school district?
.12 A. No. 12 A. He is our board liaison to
13 Q. How did you think prevailing 13 the OSFC project.
14 -- the prevailing wage law would be 14 Q. Is he an employee of the
15 implemented? 15 school district? Is he paid by the
16 A. I had no thought about it 16 hour?
17 Q. None at all? 17 A.. Yes.
18 A. It wouldn't even have 18 Q. He's an hourly employee?
19 occurred to me. I 19 A. I believe he's an hourly
20 Q. Have you ever -- did you as 120 employee. I know he's an employee.
21 a board member ever even look at the 21 I'm pretty sure iYs hourly. I just

'22 prevailing wage statute? 22 can t remember.
23 A. The law itself? 23 Q. It could be salaried, it
24 Q. Yeah. 124 could be hourly, whatever?
25 A. No. 125 A. Yeah. The details of it I

Page 23 Page 25

1 Q. Okay. So if I said to you 1 just don't remember.
2 that that law has all kinds of 2 Q. Is he a full time employee?
3 functions that are performed by the 3 A. No. He's parttime.
4 director of the Department of Commerce 4 Q. And who does he report to?
5 or his designees, you wouldn't know 5 A. He reports to the Board of
6 that? 6 Education.
7 A. Correct. 7 Q. Okay. Directly. Does he
8 Q. What has the Board done, if 8 have anybody on staff above him?
9 you know, with regard to how it 9 A. I can't recall totally the

10 intended to administer or enforce the 10 organization chart. It's either the
11 prevailing wage law? What provisions or 11 Superintendent, Treasurer, Board of
12 measures has it implemented in that 12 Education, but he is employed by the
13 regard? 1 13 Board of Education to handle the details
14 A. None to my knowledge. 14 of the project.
15 Q. As board president or as a 15 Q. Okay. Now, you had
16 board member how do you think, if you 16 mentioned some other projects. I think
17 know, how will the Board administer and 17 you testified earlier about the stadium
18 enforce prevailing wage? 18 renovation and field house project, yes?
19 A. I don't know. The typical 19 A. Yes.
20 -- you know, we have Tom Harnden as our 20 Q. And that project is ongoing
21 liaison and our employees know the

h d i 1
21 right now, correct?

A Y22 e jobs an our construct ondetails of t 22 es..
23 managers and our OSFC people, and that 1 23 Q. Yes?
24 is who I would anticipate would do the 1 24 A. Yes.
25 iob. It's not a board member's iob to 1 25 Q. And that proieGt does not
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Page 26

1 require the payment of prevailing wage? 1
2 A. That's correct. 2
3 Q. Why not? What is different 3
4 about that project and the new middle 4
5 school project? Why are they being 5
6 treated differently? 6
7 A. It is a smaller project. We 7
8 felt that the local bidders would have 8
9 a chance at that project versus some of

10 the bigger -- the bigger middle school 10
11 project. 11
12 Q. Okay. But it doesn't have 12
13 the prevailing wage requirement? 113
14 A. That's correct. 114
15 Q. The feelings of your union ,15
16 constituency then were not important 16
17 enough on that project to require 117
18 prevailing wage? 18
19 A. The feelings of the union's 119
20 constituents and the non-unit 20
21 constituents were all taken into account 21
22 here and the iniddle of the road was to 22
23 say we will go on with the middle 23
24 school project. There were some 24
25 concerns that they -- some of our local 1 25

8 (Pages 26 to 29)

Page 28

0. Okay. And I'm not arguing
with you. I'm just trying to figure
out what the Board was thinking or you
as board president were thinking.

There is a statute in Ohio that
governs to whom a school district is
supposed to award jobs, right?

A. Yes.
0. And it's the lowest

responsive and responsible bidder?
A. Yes.
Q. And those are -- there are

no other standards, right? I mean,
there could be specifics as to what is
lowest, what is responsible, but lowest
is definitely one of those standards?

A. And that is typically our
policy.

Q. So it's possible then that
by imposing the prevailing wage
requirement as required by statute you
didn't award the early site package to
the lowest bidder?

A. It was my understanding that
the OSFC projects allow for the choosinq

Page 271

guys couldn't do the big project but
they could possibly do the stadium
project, so we -- so, you know, we made
a decision to say, okay, we're not sure
how this prevailing wage thing will go,
because there is that concern that it
could be a little bit more money to do
it that way, so we'll go with the
non-prevailing wage on the stadium and
on the middle school we'll do the
prevailing wage and then we'll make the
decision after that for the rest.

Q. So the school board did take
a risk then that using prevailing wage
might not be the cheapest way to build
the school?

A. Yes. You know, that's
something that we had in the back of
our minds, absolutely, because --

Q. Well, shouldn't it be in the
front of your minds?

A. Yes, it should be. But also
the moral and the ethical and the
constituents that we serve needs to be
in the front of our mind.

Page 29

of prevailing wage, so that was our
choice to be able to do that, and if it
ends up that it's not the low bidder,
then that's what it is.

Q. Right. That was merely a
choice that the OSFC gave your school
district, right?

A. It's my understanding it
gives every school district that choice.

Q. Just a choice. But who is
responsible for abiding by the lowest
responsive and responsible bidder law,
you or the OSFC? The school district
or the OSFC? Whose responsibility--
whose shoulders does that fall on?

A. I assumed, maybe wrongly in
this case, you know, you would have to
tell me, that the OSFC is following the
Ohio Revised Code. And, I mean, you
know, the Ohio Schools Facilities
Commission project tells me that I can
choose to go prevailing wage, then I
say, okay, I'll choose to do that 'If my
community warrants that.

0. Well, whose money is the
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9 (Pages 30 to 33

Page 30 Page 32

1 Ohio School Facilities Commission 1 Mischaracterization of the testimony.
2 spending? 2 Q. Were you aware of that or
3 A. The tax payers. 3 not?
4 Q. Not just Barberton taxpayers? 4 A. I was not aware of that.
5 A. Correct. 5 Q. You were not aware of it?
6 Q. Taxpayers from the entire 6 A. I don't think so.
7 State of Ohio? 7 Q. Since that was served on the
8 A. Correct. 8 school district are you aware of it
9 MR. BECKER: Objection. 9 now?

10 Q. So if you require prevailing 10 A. You're going to have to
11 wage and your project costs more but my

'
11 repeat the question, sir.

12 community doesn t elect prevailing wage 12 Q. Since that was given to the
13 and we go to the OSFC and they say 13 school district are you aware of it
14 we're out of money, we spent it all on 14 now?
15 prevailing wage, then it still falls on 15 A. The report?
16 your shoulders, doesn't it, to decide 16 Q. Yeah.
17 who the lowest bidder is? 17 A. I am not.
18 A. Yes. 18 Q. Okay. So it's your
19 Q. And it might well be that by 19 testimony today you're surprised that
20 requiring -- independently you could 20 such a study exists and nobody provided
21 easily come to the conclusion that by 21 it to you?
22 requiring prevailing wage you won't be 1 22 MS. O'NEIL: Objection.
23 able to come up with the lowest bidder? 23 Mischaracterization of that testimony.
24 MS. O'NEIL: Objection. 24 A. I'm not surprised, sir. I
25 A. To o back to your point 25 did realize that that was a Possibility,

Page 31 Page 33

1 though, sir, I believe that in the end 1 that it could cost more in the end.
2 it could show that we did the right 2 Q. But you didn't know -- but
3 thing by going prevailing wage. I 3 are you surprised or not surprised to
4 mean, it's kind of an interpretation. 4 hear that the Ohio legislature did such
5 Q. But you have no empirical 5 a study?
6 evidence to indicate that, do you? 6 A. No. I'm not surprised to
7 A. But I have no empirical 7 hear that. The articles that I had
8 evidence to indicate the other way 8 said these projects going prevailing
9 either. 9 wage could cost more money to do.

10 Q. Oh, you don't. Did you ever 1 10 Q. And even though you read
11 look at the report published by the

1
11 articles that say they could cost more

12 Ohio legislature that says prevailing 12 money you, nevertheless, elected to use
13 wage costs 10.7 percent more? 1 13 prevailing wage? That was your vote
14 A. No. I did not look at that 14 anyway?
15 spec'Ific report. I did have articles 15 A. You're going to have to
16 that said this is a possibility if you 16 repeat that. Nevertheless elected to,
17 go this route. 17 yes, with the concerns, yes, for our
18 Q. So you were aware that after 18 gut call in our community. Yes, it was
19 the passage of the exemption given to 19 still the right way for us to go.
20 school districts that the Ohio 1 20 Q. When you passed the
21 legislature commissioned the Legislative 21 resolution adopting Ohio's prevailing
22 Services Commission to do a five year 22 wage law was it your intent as a school
23 study to see if not having prevailing 23 board yourself to comply with what Ohio
24 wage costs less? 24 prevailing wage law requires?
25 MS. O'NEIL: Obiection. 25 A. Repeat the uestion please.
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Page 34

1 Q. When in October of 2008 you 1
2 voted to require that Ohio's prevailing 2
3 wage law applied to the new Barberton 3
4 school project, did you as a board 4
5 member intend that the Board itself i 5
6 would comply with Ohio's prevailing wage 6
7 law? 7
8 A. When I passed this 8
9 resolution I told -- I said that our 9

10 project would be prevailing wage, our 10
11 middle school project would be 111
12 prevailing wage. If that means the 112
13 Board has to do that -- are you talking 113
14 on other projects? 114
15 Q. No. That the Board itself 115
16 would comply with Ohio prevailing wage 116
17 law on that project. 17
18 A Yes. Yes. I guess it can 18
19 be applied there. I had no specific 119
20 thought in my mind of that when I 20
21 actually passed this resolution. 21
22 Q. Okay. Were there any 1122
23 functions at all that you thought the 23
24 Board needed to perform when you passed 24
25 the resolution in order to comply or 25

Page 35

1 make Ohio prevailing wage law somehow 1
2 work on your project? 2
3 A. No. I was not aware of any 3
4 at the time. 4
5 Q. Are you aware of any now? 5
6 A. No. 6
7 Q. So if I were to tell you 7
8 that Ohio's prevailing wage law requires 8
9 that you obtain a wage determination 9

10 from the Departmentof Commerce, you .110
11 don't know that to be true? 11
12 A. ThaYs correct. .112
13 Q. If I told you that it was 13
14 the school board's obligation that 114
15 whenever the rates change in the trades 15
16 and crafts covered on this project it 16
17 would be the school board's obligation 17
18 to get notice of all rate changes from 18
19 the department, make sure that they're 19
20 served on every contractor, every prime 20
21 or general contractor within seven days 1 21
22 of receipt, you wouldn't know that 122
23 either? 123
24 A. I wouldn't, but I would 124
25 expect our construction peoole to know 1 25

(cefaratti Group
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that.
0. Well, how in the world are

they going to do that?
A. I don't know, sir. You're

asking me questions that I don't know.
0. Well, is it impossible?
MS. O'NEIL: Objection. Calls

for speculation.
MR. ROSS: It's not speculative.
Q. Isn't that impossible to do?
A. Repeat the question, please.
Q. To comply with just those

two things that I mentioned under the
prevailing wage law.

A. Is impossiblefor?
Q. For your school district to

comply with those.
A. I guess I'm still not sure

exactly what you're asking me.
0. Isn't it impossible for the

school board to get a wage determination
for this project or to get any rate
changes in prevailing wage for this
project; isn't that impossible?

MR. BECKER_Objection.
Page 37

be.
A. Well, I don't think it would

0. Well, who issues those
determinations?

A. I don't know.
Q. The Department of Commerce

does. But if the Department of
Commerce exempted all school projects,
it won't be performing any functions for
your school district. Didn't you take
that into account?

MS. O'NEIL: Objection. Is that
a question?

0. Did you take into account
that the Department of Commerce will
perform absolutely no prevailing wage
functions for you on this project when
you made that the law?

A. Again, as a board member my
job is not the details, so you can't --
these questions that you're asking me
don't -- I mean, these are questions
that our people should know, but.

Q. I'm asking you. Were you
aware whenyou oassed this resolution to
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Page 38 Page 40

1 adopt prevailing wage that the 1 A. No.
2 Department of Commerce and its 2 Q. Okay. Well, let me ask you
3 prevailing wage section will be 3 this. Before the school board lets a
4 performing absolutely no functions for 4 job for bid does it need to have an
5 you? 5 architect's estimate?
6 MS.O'NEIL: Objection. Assuming 6 A. Yes.
7 facts not in evidence. 7 Q. Okay. So is it logical then
8 MR. ROSS: We're not at trial, 8 that you would have gotten an
9 so. 9 architect's esfimate before you let the

10 MS. O'NEIL: I'm just saying. I 10 early site package out for bid?
11 don't know what, you know, you're 11 A. Yes.
12 getting at. 12 Q. Is it logical that that
13 A. I'm not aware of it. It 13 would have happened?
14 just didn't even cross my mind. It 14 MS. O'NEIL: Let him finish the
15 wouldn't have crossed any board member's 15 question before you answer so that she
16 mind, as far as I could tell. 16 can get it down.
17 Q. Okay. Do you know what 17 Q. The answer is yes?
18 role, 'rf any at all, Gavin Smith from 18 A. Yes.
19 the construction manager's office, who 19 Q. Okay. Thank you.
20 role, if any at all, he plays on this 20 And but you don't recall ever --
21 project with regard to prevailing wage 21 there's so many projects you don't
22 compliance? 22 recall specifically whether you've got
23 A. He's the project manager. I 23 that architect's estimate or not?
24 don't know if he has a specific role 24 A. I don't think I've seen an
25 with revailin wa e. 25 estimate on anything for the middle

Page 39 Page 41

1 Q. Same with the architect, Mr. 1 school. I just don't remember. I
2 Moore; you wouldn't know'rf he has any 2 can't recall it. I'm sony.
3 role, right? 3 Q. I understand.
4 A. No. Right. 4 Do you know if you've entered
5 Q. By the way, speaking of the 5 into -- has the school board entered
6 architect, did you ever receive any 6 into a contract with any contractor or
7 architect's estimate for the early site 7 group of contractors to do the early
8 package? 8 site excavating site work?
9 A. On the middle school? 9 A. Yes, we have. So apparently

10 Q. On the middle school, yeah. 1 10 we have seen it. We wouldn't have
11 A. For the early site package, 11 awarded it 'rf we hadn't seen the
12 yes. 12 contractor package.
13 Q. You did? 13 Q. What's important about seeing
14 A. You know, I can't recall. 14 an architect's estimate?
15 We've seen some estimates. I know we 15 A. Whether it's on budget or
16 saw the stadium estimates, the early 16 not, on schedule or not.
17 site package. 17 Q. Is there any rule of thumb
18 Q. You just don't remember 18 or anything that you follow for the bid
19 right now? 19 as compared to the architect's estimate?
20 A. Yeah. We haven't seen the 20 The architect's estimate is a million
21 one that's going that just went out. I 21 dollars and bids come in at
22 know we haven't seen that one. I don't 22 $1,150,000. Do you award the bid?
23 think we have seen the early site 23 A. No. You want to try to stay
24 package. 1 24 under budget.
25 Q. You don't think you have? 1 25 Q. Under the budget. Oka .
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Page42i

1 So if the project comes in at 1
2 over the architect's estimate, chances 2
3 are you wouldn't award the project? 3
4 A. That's correct. 4
5 Q. And you let it out for bid 5
6 again?
7 A. That happened with the
8 stadium and we had to rework it. I am
9 not a construction person, by the way.
10 Q. I understand.
11 MR. ROSS: Let's just take a
12 break for a minute.
13 (Brief recess.)
14 Q. Maybe we can avoid putting a
15 bunch of exhibits in and just to
16 catalog what's been produced here by
17 your counsel, we have an advertisement
18 for bid for a construction project that
19 was supposed to come in on June 4 for
20 the Barberton High School Circulation
21 Project, is that right?
22 A. Okay.
23 Q. Do you know -- are you
24 familiar with that project?
25 A. Yes.

Page 44

Q. Okay. And then, of course,
we've got the Barberton Field House and
Sharky Stadium Renovation Projects.
Those are ongoing, correct?

A. Yes.
6 Q. And they don't require
7 prevailing wage?
8 A. Correct.
9 Q. Okay. And you decided, the

10 Board decided not to impose the
11 prevailing wage requirements on those
12 projects. What was the rationale for
13 those individual projects?
14 A. I already answered the
15 question. Do you want me to reanswer
16 it? Do I have to reanswer it?
17 MS. O'NEIL: Yeah. Sure. If
18 you know the answer.
19 A. Just that we decided that --
20 well, I can't speak for the entire
21 group. I can only speak for myself.
22 It was just a middle of the road
23 approach. We didn't want to give the
24 whole prevailing wage projects. We
25 wanted to give iust a portion.

Page 43

1 Q. And did that project require 1 1
2 prevailing wage be paid? 2
3 A. No. 3
4 Q. And then we've got another 4
5 one on June 4 for the Barberton High 5
6 School Roofing Project? 6
7 A. Yes. 7
8 Q. And did that project require 8
9 paying prevailing wage? 9
10 A. No. 10
11 Q. And then we've got the 11
12 natatorium demolition project at the 12
13 Norton homes and natatorium I guess 113
14 somewhere? 114
15 A. Yes. 115
16 Q. That did not require 16
17 prevaifing wage either? 17
18 A. Correct. ! 18
19 Q. By the way, all of these 19
20 projects are either ongoing or about to 120
21 start, right? 121
22 A. The demolition of Norton 22
23 homes or the demolition of the 23
24 natatorium is not complete. The other 124
25 two I believe are about to start. 25

Page 45

Q. What about the Woodford
Elementary Renovation Project, is that
ongoing?

A. No. To my knowledge that's
complete.

Q. Was that prevailing wage?
A. No.
0. What about the Johnson

Elementary Renovation Project, is that
ongoing?

A. No. That's complete.
Q. How long ago was that

complete?
A. Recently. To the best of

my recollection it's been like two or
three years. A couple years.

0. Did that have prevailing
wage?

A. No.
0. What about the new Sandrock

Elementary School?
A. No.
Q. No prevailing wage? Is it

complete?
A. Yes.
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1 Q. How long ago? 1
2 A. Again, same. It was all 2
3 about the same time. 3
4 Q. What about the new U.L. 4
5 Light School Project? 5
6 A. No. 6
7 Q. No prevailing wage? 7
8 A. No. 8
9 Q. Is it complete? 9

10 A. Yes. 10
11 Q. And the Barberton High 11
12 School Circulation Project, we already 12
13 talked about that. 13
14 On the projects that were 14
15 complete did you have both union and 15
16 non-union contractors working on those 16
17 projects? 17
18 A. I don't know. I mean, I 18
19 believe so, but I can't state 100 19
20 percent who was and who wasn't. 20
21 Q. Did you have any problems at 21
22 all on those projects relative to labor 22
23 disputes, picket lines? 23
24 A. No. 24
25 Q. None? 125

1

Page 47

Did you have any issues with 1
2 regard to the quality of work that the 2
3 individuals delivered on that project, 3
4 the workmen delivered on any of those 1 4
5 projects? 5
6 A. There may have been some 6
7 areas, but nothing - . 7
8 Q. Nothing significant? 8
9 A. Nothing significant. 9

10 Q. Okay. In fact, since you've 10
11 been on the Board for the past six 11
12 years have there been any major quality 112
13 issues that stick out in your mind as 13
14 far as construction goes on school 14
15 projects? 15
16 A. The only issues that keep 16
17 coming up are the high school issues. 17
18 Q. And the high school issues 18
19 are? +19
20 A. Just -- I can't say 20
21 specifically. There's a few roofing 121
22 issues, you know, just different things. 22
23 Door issues, flooring issues, some of 1 23
24 those kinds of things. 124
25 Q. And were those with union 125

13 (Pages 46 to 49)

Page 48

contractors or non-union contractors or
you don't know?

A. I don't know.
Q. You don't know? Okay.
A. That one I know was not a

prevailing wage job. I can share that
Q. Well, except for the new

middle school, none of them have been
in the whole six years you have been
there, right?

A. That's correct.
Q. Any of those projects in the

10, $20 million category?
A. I don't know. I probably

knew at one time, but there are so many
issues that come before us as board
members I can't -- I don't know the
details at the moment.

Q. Were Barberton taxpayers
aware that when they voted on the levy
that the school board was going to
impose prevailing wage?

A. No. There was no
discussion. It didn't even cross board
members; minds at that time.

Page 49

Q. When you were president of
the Board did you disclose to any bond
rating agency, bond counsel at Squire,
Sanders & Dempsey or anyone that the
school district was going to require the
payment of prevailing wage?

A. When I was board president?
Q. Right.
A. We passed the resolution at

that time, so I don't --
Q. Did you make disclosure to

bond counsel?
A. I don't know. I would

expect Ryan to know the detail.
Q. But you don't know that they

did?
A. I don't know.
Q. You didn't direct that they

doso?
A. No, I did not.
Q. Okay. I may have asked you

this before. If I did, excuse me. As
board president did you have any contact
with anyone from the Department of
Commerce relative to implementina a
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Page 50 ! Page 52

1 prevailing wage requirement? and policies, we can assume, can we
2 A. No. 2 not, that as of -- that since October
3 Q. Have you directed anyone to 3 22, 2007 until today these bylaws and
4 contact the Department of Commerce? 4 policies concerning purchases and
5 A. No. 5 specifically soliciting of bids has been
6 Q. Do you have any idea what 1 6 in effect?
7 the Department of Commerce's posifion is 7 A. Yes.
8 relative to assisting in enforcement or 8 Q. Okay. Now, in the
9 administration of prevailing wage on 9 soliciting of bids portion, do you see

10 school district projects? 10 any reference in there to from the
11 A. No. 11 model bid criteria that you've adopted,
12 Q. Do you have any procedures 112 determining whether someone is
13 in effect to address complaints, issues 13 responsible, number 17, which is you
14 that might come up with regard to 114 have to pay prevailing wage?
15 prevailing wage before the Board? 115 A. No.
16 A. No. 16 Q. Why didn't the Board follow
17 Q. Are you aware that the Board 117 its own bylaws?
18 of Education has bylaws and policies? 18 A. Well, I told you, when the
19 A. Regarding anything 19 model responsible bidder workforce
20 specifically? 20 standards came from OSFC, that was an
21 Q. This they simply have bylaws 21 option -- that we understood that to be
22 and policies. 22 our option.
23 A. Yes, I'm aware. 23 Q. But your bylaws don't allow
24 Q. Okay. And have you ever had 24 you to exercise that option, do they?
25 occasion to look at the bylaws and 25 MR. BECKER: Obiection.

1

Page 51

policies ever? 1

Page 53

MS. O'NEIL: Objection.
2 A. Yes. 2 0. Do your bylaws allow you to
3 Q. And, in fact, by majority 3 exercise that option?
4 vote of the Board those policies can be 4 MR. BECKER: Same objection.
5 amended, correct? 5 MS. O'NEIL: Objection.
6 A. Yes. 6 A. We typically follow the
7 Q. But unless they're amended 7 bylaws, but in this case my
8 by the board, you follow your own 18 understanding was that the OSFC
9 bylaws and policies, right? 9 responsible bidder workforce standards

10 A. Yes. 10 would override, because in some cases,
11 0. Okay. Directing your 11 you know, I would understand that to be
12 attention to Liddle Exhibit 2, 112 the truth.
13 particularly at the bottom where it 13 Q. Wait a minute. Their model
14 talks about soliciting bids and it comes 14 would override your determination?
15 up with standard A and B and over onto 115 A. Override -- it was a legal
16 page 2 G and then awarding of bids, can 16 course for us to take. Maybe I didn't
17 you look that over? 17 use the correct word, you know.
18 A. Okay. 18 Because the OSFC was telling us that
19 Q. And can you look at the last 19 this was an option for us to take, we
20 page of these bylaws that your counsel 20 considered it and we understood it to
21 produced for us? It says revised 21 be our decision to make.
22 10-22-07. Do you see that? 22 Q. Nevertheless, there is no
23 A. Yes. 1 23 provision in your bylaws, which you did
24 0. Assuming your legal counsel ! 24 not amend, that permit you to use
25 gave us the most current set of byiaws 25 prevailinq wage?.
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Page 54 Page 56

1 A. Yes. 1 that you can recall that were provided
2 Q. There is? 2 to you?
3 A. That is correct. There is 3 A. Not that were provided to
4 no. 4 me. I did myown internet research.
5 Q. So if one were only to look 5 Q. Okay. And these articles
6 at these bylaws, one would say that you 6 are telling you -- what did you Ieam
7 didn't follow your own bylaws on the 7 from these articles?
8 middle school project, right? 8 A. That they were very fair
9 A. Yes. 9 articles discussing both sides of the

10 Q. Is there anything in the 10 issue, so I learned about the issue.
11 bylaws and policies anywhere that you're 11 Q. So in the first article then
12 aware of that says you can go outside 12 which sort of looked at both sides of
13 what they provide and on a case by case 13 the issue, the one called Repeal
14 basis just pass a resolution to get 14 Prevailing Wage Law to Increase School
15 around what the bylaws say? 15 Funds, their conclusion, as you can see
16 A. No. 16 on page 2, is that estimates on savings
17 MR. ROSS: I think that may be 17 from repealing the prevailing wage vary
18 it. Let's just talk for one second. 18 from 10 to 40 percent.
19 (Brief recess.) 19 A. Yes.
20

- - - - -
20 Q. And you read that?

21 (Thereupon, Plaintiff's Deposition 21 A. Yes.
22 Exhibit-McQuaide 1 was marked for 22 Q. That you could save 10 to 40
23 purposes of identification.) 1 23 percent on the cost of construction,
24 - - - - - 24 that's what they --
25 Q. Showin ou what's been 25 A. Yes.

Page 55 Page 57

1 marked for identification as McQuaide 1, 1 Q. What was there in this
2 can you identify that, please? 2 article that indicated to you that
3 A. Board highlights from October 3 prevailing wage does anything other than
4 5, 2007. 4 cost more money?
5 Q. All right. Directing your 5 A. Well, this is one article
6 attention to the bottom of page 3, 6 and this is -- this article obviously
7 Treasurer's office report, Ryan 7 was a proponent of prevailing wage.
8 Pendleton, prevailing wage, do you see 8 Q. Of repealing prevailing wage?
9 that? 9 A. Right. For repealing

10 A. Yes. Okay. 10 prevailing wage.
11 Q. All right. So he ends up 11 Q. Well, the other one, members
12 here -- and I'm not sure that this is a 12 only prevailing wage laws, that doesn't
13 quote, but it ends up by him giving you 13 talk about costs at all, does it?
14 certain articles and telling you, please 14 A. I don't know. I'm not sure.
15 pay attention to the savings cited in 15 I would have to look at it again.
16 the articles. And then you've got two 16 Q. This really just explains
17 articles that are attached, right? 17 what prevailing wage is. It has no
18 A. Correct. 18 cost analysis of any kind or
19 Q. And are these the articles 19 description, does it?
20 that you were referring to when you 20 MS. O'NEIL: Objection. Is
21 said you read articles about -- 21 there a question there?
22 A. Yes. 22 MR. ROSS: Yeah. Does it.
23 Q. These are the two articles? 23 That's a question. Does it.
24 A. Yes. 24 A. It gives opponents points
25 Q. Are there any more articles 25 and advocates points.
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1 Q. Where is it that you -- ' 1
2 A. On page 9. 2
3 Q. And what does that say about 3
4 costs? 4
5 A. Well, when you talk costs 5
6 there's the opponents, it talks about 6
7 being infiationary because it results in 7
8 federal and federally assisted 8
9 construction contracts costing more than 9

10 other construction contracts, and 110
11 advocates it prevents cut-throat 11
12 competition. All of those have cost 12
13 implications. 13
14 Q. And now you say that you 14
15 also looked at some things on the 15
16 intemet? 116
17 A. Yes. 17
18 Q. Okay. And you don't 1 18
19 remember what you looked at on the 19
20 internet, do you? 120
21 A. No. I'm sorry. 121
22 Q. No. You don't remember. 22
23 Okay. 23
24 And just to make the record 24
25 clear, other than what you were -- what )25

1

Page 59

articles you were given by Mr 1
2

.
Pendleton, you can't recatl actually 2

3 receiving any other articles. These are
4 the ones that you're referring to in
5 your earlier testimony? 5
6 A. Yes. 6
7 MR. ROSS: Okay. I have no 7
8 further questions of the witness. 8
9 MS. O'NEIL: There's an 9

10 opportunity to review your testimony if 10
11 you would like. There are certain time 11
12 restrictions in which you have to do 12
13 that. If you want to do that we -- 13
14 MS. O'NEIL: She's going to 14
15 waive signature. 15
16 (Off the record at 4:20 p.m.) 116
17 17
18 18
19 19
20 120
21 21
22 22
23 .23
24 124
25 t25
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CERTIFICATE

State of Ohio ) SS.:
County of Lake )

I, Aimee N. Szinte, a Notary
Public within and for the State of
Ohio, dulycommissioned and quarrfied,
do hereby certify that the within named
witness, was duly swom to testify the
truth, the whole truth and nothing but
the truth in the cause aforesaid; that
the testimony then given by the witness
was by me reduced to stenotypy in the
presence of said witness; afterwards
transcribed, and that the foregoing is.a
true and correct transcription of the
testimony so given by the witness.

I do further certify that this
deposition was taken at the time and
place in the foregoing caption
specified.

I do further certify that I am
not a relative, counsel or attorney for
either party, or otherwise interested in
the event of this action.
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I am not, nor is the court
reporting firm with which I am
affiliated, under a contract as defined
in Civil Rule 28 (D).

IN WtTNESS WHEREOF, i have
hereunto set my hand this day of

, 2009.

Aimee N. Szinte, Notary Public
within and for the State of Ohio

My commission expires January 4, 2012.

_
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TO: MR. DENNIS LIDDLE

MRS. DEANNE MC QUAIDE

NIIL DAN MILLER

MR DAVID POLACEK

MR. RUSS SHREINER

FROM: ELIZABETH LOLLI, SUPERINTENDENT

DATE: OCTOBER 5, 2007 3i-T<<D E TJ T eA'

Superintendent's Office - Elizabeth Lo_lli
Evaluation - Thank you for taking the time to provide me with my evaluation information. I
appreciate it.

BASA - I spent two days in Columbus this week The sessions were good for the most part. The
best sessions were the opening speaker and the closing speakers, including the Governor. I heard an
interesting quote. "Effective teachers take responsibility for their students' leaIniIIg. Ineffective
teachers blame the students, parents and the community." I see this quote in action every day.

AFSCME - Ryan, Lorie and I worked on the AFSGA/IE contract corrections. We have the signed
TA so most of their concerns can be cleared up by showing them the TA's. We'll work with Steve
Picard a little on it tomorrow.

Test Result Meetings - Patti and I start the individual teacher meetings to discuss the test results
next week Some of the teachers are very netvous about the process. However, I think that the
focus on the data wifl improve our results.

Reading - The third grade reading test was given this week I hope the results are as good as last
year's final results.

Famify Einergency - Patti had a family emergency this week I-Ier daughter had emergency gall
bladder surgery so she has been out all week

Count Week - We did October cotmt week Central office administrators went with principals to
each classroom and counted students. After that they veiified their numbers with the secretaries.
We should have a fairly active count this year.

Music - I met with the general music teachers on Monday before the board meeting. We discussed
some curriculum needs and some insu-actional expectations. They will begin planning for the Tri
Arts Festival in April verysoon.
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hevy - Don't forget the levymeeting on October 81!

Personnel Office - Lorie Marozzi
EY'I' - Barberton's entry year Teachers' Professional Development this month was with Dr. Lolli.
She explained the findings of brain based research and expressed the expectation that classroom
instruction be in alignment with the researched data.

Baseball Coach - Mr. Koennecke, Mr. Szyndler, Mr. Thorn and I interviewed four candidates who
applied to be the varsity baseball coach. We decided that we would re-post the position and
inteiview another pool of candidates.

Walk-throughs - The past two weeks wexe at Htghland and Johnson. I saw evidence of quality
insttuction in many classrooms.

OASPA- I was able to attend the Ohio Association of School Personnel Aduunistiators Coaference
in Columbus last Thursday and Friday. It was a very informative two days, with special attention
being focused on HB 79, Reporting Teacher Misconduct.

Count Week - During count week my assigned building was UL Light. We were able to reconcile
the student numbers each day. Currently, 447 students are on the books for ULL.

Goals - I met with Mr. Damsa for his goal conference. He identified three areas he would like to
focus on and devised action steps he would follow. Documentation and data evidence will be
produced by Mr. Damsa at the conclusion of the school year.

Hearing - Debra Welch's termination hearing was held today, October 5.

Curriculum Office - Pattat Cleary
3^d Grade Achievement Test - All 31d graders took the Reading OAT this vzek Theywill also take
the test in May and we can use the better of the two scores. The results are due to us on November
9.

Absence - I have been out this week because my daughter had surgery in Columbus. She is doing
fine and I'll be back to work on Monday.

Student Services Office - Anne Vainer
Count Week - I was out at Porrage every day counzing students. Overall attendance was great.
Have gotten almost all parents to write or verbally confirm absences and just waiting to hear back
from one parent. We called and sent home letters for parents to sign. When out counting, Mrs.
Wilson and I saw wonderful instnution in the classrooni The 31d graders were excited for their tour
of Barberton on Thursday and of course almost all were wearing clothes in support of the Indians on
Thursday and Friday.

Compact Transition Fair - I attended the Transition Fair Wednesday night from 7-8:30 at NTorton
High School. The fair was sponsored by the four district special education departments for high
school students with disabilities, their parents, and teachers. Agencies from the community were
there to share information about services available after high school. Some of the agencies were:
Metro Bus, Bureau of Vocational Rehabilitation, Sumnut County Board of Mental Retardation &
Development Disabilities, and MetLife.
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School Psychologists - The monthly school psychologist meeting was held this past week They
are busy with students identified with disabilities and those being referred as suspected as having a
disability.

Decker & Levy - I attended the Decker Parent Policy Ivleeting on Wednesday. One of the key
agenda items was about the levy. Mark and Ryan did a wonderful job explaining the levy and
benefirs to and for the parents/grandparents and their childrern. Parents had wonderful and
insightful questions and were very, very positive. The remainder of the meeting focused on election
of officers and what is happening over the next two months at Decker.

Dragonfly - Three of the Johnson staff and I attended Dragonfly in Canton. Dragonfly is a new
program offering services for students with autism We just had a request from a parent about
sending their child, at our expense, to the programm In order to be informed and present a case as
why Barberton is providing free appropriate public education, we went for a visit Friday. Tw-o of us
visited in the morning and the other two in the aftemoon.

S12ecial Ed Coordinator - Stephanie Morgan
Count Week - I assisted Elissa Young at Memorial in conducting a count each day this week to
make sure the numbers we report for count week are as accurate as we can get them to be- Elissa
and her office staff have been trying to follow up with as many parents as possible in order to rnake
sure our absences are excused.

Meetings - I have attended more IEP meetings this week We also had our monthly meeting with
the school psychologists. Additionally, on Friday I attended a training on completing the Early
Childhood Outcome SurnmaryForm This is a document that is being required for preschool.

Interventions - Per Dr. Lolli's request, I have spent some time trying to su.+*naiize some
interventions and adaptations that can and should be implemented for students who are otherwise
failing in a subject area. The difficulty with this task is that the number of strategies that can be
attempted for struggling students is almost infinite and success often depends on identifying why the
child is failing in the first place. I hope to start attending data team meetings in order to start
becoming more visible in buildings. I look forward to serving as a resource to teachers who might
need some intervention ideas.

EMIS Data - I have been assisting Jayne Vargo in entering dates and codes into EMIS in an attempt
to keep up with all of the reporting that is required by the State. As IEPs are annuaIly reviewed, we
have to enter dates to ensure that we are in compliance with federal and state regulations. We also
enter service codes in order to generate accurate funding for the distLict.

Treasurer's Office - Ryan Pendleton
OSFC - I will be meeting with a representative from Quandel next week to review the work we have
completed this summer. The majorityof the projects qualified for OSFC credit. Quandel will review
our progress quarterly until all the projects are finished. I would expect the same to be true with the
master plan work

On Thursday, October 11, the OSFC wffi be putting on a seminar in Columbus for treasurers. This
will be a comprehensive financial review of the total project.

Prevailing Wage - This is the law that workers on certain public projects be paid a specified
m+*!^*num wage. These rates are derived from collective bargaining agreements. In Ohio, we can opt
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out or make the decision not to do this. I have included a couple of articles for your review. I also
have calls into aIl of the professional organizations for their position papers. The OSFC also has a
formal process to follow. It's a bit early to decide, but it is or will become a hot topic.

I think our project is large enough that you wiR find local workets will get to parricipate regardless of
prevailing wage laws. We also have some flexibility through the bidding process. Please pay
attention to the savia.gs cited in the articles.

Technology - Lyn Downe^
DASL Update - NEOnet sessions are now over, but training wt11 continue. Nancy Butts from
NEOnet will be here today (Friday) and will return again on Monday, October 15 and Tuesday,
October 16. Todays training vwiIl be to set up GPA, Marks and other items that are specific to
Barberton. The 151h and 16^h, Nancy and I will travel to all of the buildings to wa]k secretaries
through the login process and how to navigate the screens. This wiIl allow them to become
somewhat familiar with the look of the program and hopefully make the November 6 training
session more effective.

Technology Advisory Committee Meeting - I attended the Tech Advisory meeting at NEOnet
on Thursday. NEOnet's main goal for this school year is to stabilize DASL and Progress Book
They are not starting major projects this school year.

Tech Academy - The Tech Academy learned Excel this week Excel is a very overwhelming
program for most of the teachers, but they seemed excited to learn another resource they can use in
their classrooms. We will not meet again until October 25 due to NEOEA day and the T+L
conference I'll be attending October 17 - 19.

Maintenance - Mark Brown
Sports Complex - I was contacted by Norton police that there was an abandoned vehicle in the
Sports Complex. Upon arrival I found that the car drove through the no alcohol sign, over the
concrete culvert pipe, and was resting in the drainage swell. The car had to be towed away with
considerable damage to the car. The driver returned and it was discovered that he does not own the
vehicle and was driving while under suspension. I called the driver's insurance company and fouad
that he has a bond but no insurance on any vehide. I-Pis insurance did state that the car owner's
insurance would be liable for damages first. The owner of the vehicle will not respond to my calls
nor will she retum Norton police calls. Norton police feel that she does not have insurance either. I
submitted a letter to Barberton Traffic Court advising the judge of our situation and will have to wait
to see if the judge will instruct the driver to pay restitution in the amount of $488.69 to repair the
sign.

Santrock - While at Santrock school on Wednesday, October 3, I was informed by the custodian
that a person at a house to the north of the playground was in his yard facing Santrock when he
displayed a handgun, pointiag the handgun at his white boxer dog stating to the dog that he was
going to kill the dog. He then hit the dog with the handgun. I went out to observe the individual. I
did not see the gun, but did hear the person verbally abusing the dog. I notified Mrs. Reinhart who
called Barberton police. The police came out and talked to the person who denied everything. The
police were not able to do anything and left.

Highland Field - I met with Rob Walker, Leon Ricks and Elwood Palmer concerning the parking
issues at Hghland Field. There are not any good ways to resolve the local area residents parking
complaints. These complaints are not new and have been this way for a long time. The citys
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position is that it is private property and not their jurisdiction. My feeliags. are that most of the
parldng issues are from Youth Soccer and Youth Football, not HMS school functions. The other
factor is that when a new middle school is built bythe high school, Highland Field wiIl not be needed
by the school system and the property could be solcd

Intec - I was notified Wednesday, October 3, that Intec has completed the door hardware
replacement at Barberton ILgh School

Bus Drivers - Two of the Barberton City School bus drivers saved a life on Thursday moT'^ing,
October 4. Sue Sidelinker # 15 and Celia Yoder # 8 radioed Maxilyn Flaker that there was a woman
on the 15,hStreet bridge attempting to jump. Marilyn called the Barberton police and stayed on the
line with them until safety services successfully removed the woman from the bridge and transported
her to Barbexton Citizens Hospital.

Also included in your packet -
a Overnight Student Trip Proposal (for vote 10/22)

• 4-Cities Compact Barberton Advisory Committee (for vote 10/22)

® Portage PTA dioner invitation

/sa
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Prevailing age Laws*
pREPARED BY: ELIZ4DETH DOMINIC, S7AFF f17TORNEY

.REVlEfVED B3:' IjIRGINIA MCINERNEY, .RESEARCH SUPERVISOR

Prevailing wage laws recjuire that workers on certain public construction

projects be paid a specified niinin uni wage (typically temied in those laws the

`prevailing wage"). Depending on the state, the wage rates used may be taken

from local collective bargaining agreenents or may be the result of calculations to

detem ine what wage rates are `prevailing" in a given community. This Members

Only Brief discusses the history and theory of prevailing wage laws in Ohio, in other

states, and in the federal govenunent, and provides an overview of the differing

views on these laws.

A BRIEF MSTORY OF PREVAIII,ING WAGE LAWS

State Laws

Enacted in 1891, the nation's first prevailing wage law provided that "not

less than the curr'ent rate of per diem ivages in the locality where the work is

' perfprmedshallbepaidtolaborers, wo,rkmen, mechanics,andotherpersonsso

employed by or on behalf afthe State ofKansas, or any cowztv, city, township, or

^ olhermunicipalityofsaidState.'O

State prevailing wage laws, though dissimilar, share a common history. Many

of these laws were enacted as part of general reform efforts to improve working
conditions at the end of the 19th and the begiruung of the 20th centuries? Between
1891 and 1923, seven states adopted prevailing wage laws that required payment
of specified hourly wages on government construction projects.' Eighteen a.dditional
states," including Ohio, and the federal government adopted prevailing wage laws

during the Crreat Depression of the 1930s amidst concern that acceptance of the
low bid, a common requirement of govemment contracting for public projects, when
govemment had become the major purchaser of construction, would operate to
reduce the wages paid to workers on. those projects to a level that would disrupt
the local economy.s As one conmientator on prevailing wage laws notes:

Voluine 126Issne 2
February 25, 2005

Thirty-three stafes
and the federal
government have
prevailing wage laws
that require the
payment of specified
min[mum wages to
workers on public
conslruction projects.

Most prevaiiirg
wage laws were
enacted during the
Grea1 Depres.sion in
an attempt to prevent
government fi-onr
using its purchasing
power to reduce the
wages of its citizens.

This Metnbers Only Brief is an update of an earlier Brief on this subject

dated November 20, 1998 (Volume 122 Issue 11).
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[t]he proponents of prevailing wage
legis]ation wanted to prevent the

government from using its
purchasing power to undermine the

wages of its citizens. It was believed

that the government should set an

example, by paying the wages

prevailing in a locality for each

occupation hired by government
contractors to build public projectsb

The Davis-Bacon Act

is thefe.deral prevai(ii¢g

wagelaw,anditapplres

to public construction

con[racts ofthefederal

government Ihat cost

more tk an $2, 000.

Thus, prevailing wage laws are n7eant
to ensure that wages commonly paid to
construction workers in a particular
region will determine the minitnum wage
paid to the same type of workers

employed on publicly funded con-
struction projects. Most public con-
struction projects contracted for or by the
federal government or the District of
Columbia are covered by the federal

prevailing wage law, the Davis-Bacon
Act,' while 33 states have prevailing
wage laws, often referred to as "little
Davis-Bacon Acts," that encompass
projects financed by states and their

political subdivisions.

The Davis-Bacon Act

The Davis-Bacon Act was enacted
by Congress in 1931 and amended in
1935 to substantially its present form.
The Act requires workers employed
under public construction contracts of the
federal goveinment in excess of $2,000
to be paid a minimum wage that the
United States Department of Labor
(USDOL) detemrirtes to be prevailing for
corresponding classes of workers (such
as plumber, electrician, carpenter, and

the like) in the civil subdivision where
the contract is to be performed.s
Additionally, 60 separate federal laws

currently specify the payment of Davis-
Bacon wages for work prescribed? The
United States Supreme Court has stated
the public policy underlying the Davis-
Bacon Act as one of "protecting local

wage standards by preventing con-
tractors from basing their bids on
wages lower than those prevailing in
the area ...[and] giving local labor and
the local contractor a fair opportunity to

participate in this building program."°
Since 1985, USDOL regulations

have defined "prevailing w•age" as the
exact wage, to the penny, paid to at
least 50% of the workers in the same

job classification on similar projects
in the civil subdivision during the period
in question. If the same wage is not paid
to a majority of those employed in the
classification, the prevailing wage will

be the average of the wages paid,
weighted by the total employed in the
classification." To determine the
prevailing wages and fringe benefits in
various areas throughout the country,

USDOL periodically surveys the
wages paid to workers in building,
residential, highway, and heavy con-
struction. According to Peter Philips
of the University of Utah, in 1994,29%

of all local-level federal Davis-Bacon
prevailing wage rates were taken from
collective bargaining agreements, 48%
were based on average wages, and the
remaining 23% were based on a mix

of these two sources of wage rates
depending on the occupation."
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Different Meanings of
6LPrevailing„

The exact prevailing wage varies,
depending on the classification of the
worker, the geographic area where the

project is located, and the type of
construction. Since prevailing wage laws
are intended to prevent the government
from pulling down wages, the attempt to
discem what is meant by "prevailing"

creates a dilemma for policy makers:

The dilemma is that if the state

pays the average wage, it will
automatically undercut the most

conimonly found wage. Alternative-

ly, if government pays the highest

wage found, it will always be pulling

the average wage up. When is the

highest wage sufficiently common

that it should be called the prevailing

wage rate, even though it will never

be the average wage?13

In the Davis-Bacon Act, this

dilemma was resolved by use of the
50% ruk described above. In Ohio,
Massachusetts, New Jersey, and New

York, the dilemma was resolved by
adopting the collectively bargained rate
for a particular occupation as the

prevailing wage. Other states use a
variety of methods to determine what is
meant by "prevailing."

Some states use the modal rate (the
rate that occurs with the most

frequency), the median rate (the rate
that falls in the middle when all the rates
are arrayed by increasing amount), the
average rate (the sum of all rates
divided by the number of different
rates), the weighted average rate (the
suni of all rates times the number of
workers receiving that rate divided by
the number of workers), or the plurality
rate (the rate that occurs among 50,

40, or 30% of the applicable workers).
The formulas are not meant to reach
different results; rather they are
attenipts to identify what the legislature
meant in enacting a law that requires

payment of wages "prevailing" in a
comrnunity.14 As the table shows,
different formulations may yield
different results from the same data.

RESULTS.OF DIFFERENTFORMULASFQR CALCVLATINGPREVAILING WAGERATES .

Hypothetical Simple. dverage 64edian : Mean(s,umof Modat.digil Greatest

emploj^ee wage (sum ofdd ratesr# (middle all rate's/total# (most'common number, but

rates ofd/Jj'. rates) nuinber) _ Dfrdles) _ numberJ: .at least 40%

10.75, 11.25, 12.46 13.75 13.48 15.04 15.04
11.50, 1 1.90,
12.25, 12.25,
13.SO,I3.75,
15.04, 15.04,
15.04, 15.04,
15.04, 15.04,
I5.D4

States use
different fortnulas to
determine whicb
wages are
"prevailing"in a
coNiinRn[tY. Ohio

uses the ivage rates in

collective bargaining

agreenrents for a

particular ocarpation

as the prevailing

wage.
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The Ohio Prevailing

Wage Law applies to the

cmtstruction aed
renovation ofpublic

improvenients that uteet
thefollowing criteria:

(1) The project nrust
fall within the statutory
definifion of "public
improvenuent. "

(2) The lotal cost of

the project nvust exceed

the statutory threshold.

(3) The project, a,

the persons employed an
1/ie project, must not
otherwise be exempt
from the Laiv.

According to the

Ohio Supreme Court, the

Prevailing Wage Law

preenipts any state or

local !aw to the contrary.

OMO'S P'1ZEYAILING
WAGE LAW

Ohio's Prevailing Wage Law
(Chapter 4115. of the Revised Code)
was enacted in 1931 by House Bill 3

of the 89th General Assembly. The
Prevailing Wage Law requires that any
public authority wishing to engage in
construction of a public improvement
that costs more than the statutory

threshold amount ensure that the
workers employed on the project are
paid the prevailing wage. The pre-
vailing wage is defmed as the sum of
the basic hourly rate of pay, certain

employer contributions to funds, plans,
and programs, and fringe benefit costs
such as insurance and vacation leave.15
This requirement applies to any officer,
board, or commission of the state, any

political subdivision, any instrumen-
tality of these governmental entities, and
any institution supported in whole or in
part by public funds.

The Director of Commerce ad-

ministers and enforces the Prevailing
Wage Law. The Ohio Supreme Court
has declared that, "[aJbove all else, the
primary purpose of the prevailing wage
law is to support the integrity of the

collective bargaining process by
preventing the undercutting of employee
wages in the private construction
sector."6 The Court further has held
that the Prevailing Wage Law preempts

any state or local law to the contrary."

Application

A constmction project must satisfy
three elements in order to be covered by
the Prevailing Wage Law. First, the
project mustbe a "public improvenient"
as defined in law, which includes all of

the following:
(1) All buildings, roads, streets,

alleys, sewers, ditches, sewage disposal
plants, water works, and all other
structures or works constructed by a

public authority or a person who
constructs a structure for a public
authority pursuant to a contract with the
public authority;tg

(2) When the public authority rents

or leases a newly constructed structure
within six months after completion of
construction, all work performed on the
structure to suit it for occupancy;' 9

(3) Construction on certain projects

and facilities specified in law, including
projects undertaken by or through the
Depariment of Development Financing
Advisory Council, Minority Business
Enterprise Loan Fund, industrial

development bonds, and the economic
development program.20

-The Prevail7ngWage Laiv requires,

..the threshold to: be adjusted for

cinf!alion each January f of every

even-nurribered year, not to e'xceed

3% per bienniuai:_ As of January 1; ,

^the-curreiit thresholds are

S65,843 for new coristruction and

SI9,752farrenovpliou.'t

4
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Second, a project's total cost must
exceed the statutory threshold. As
originally enacted, the threshold for all

public iniprovement projects was
$4,000.22 In 1994, the threshold was
raised to $50,000 for new construction
and $15,000 for the reconstrtiction,
enlargement, alteration, repair, reniodel-

ing, renovation, or painting of a public
improvement ' ' A public authority is
prohibited from subdividing a project to
circumvent the threshold amounts unless
the projects are conceptually separate

and unrelated to each other or encompass
independent and unrelated needs of the

public authority.26
Finally, a project must not be speci-

fically exempted from the Prevailing

Wage Law. A variety of public

improvement projects are exempt,
along with certain participants who are
not paid the prevailing wage even if the

project is covered under the Prevailing
. Wage Law. PubGc improvenient pro-
jects that are exempt from the Law under
Chapter4115. ofthe Revised Code are:

(1) Public improvement projects

subject to the Davis-Bacon Act;'-5
(2) Participants in specified types of

subsidized employment programs or
work experience programs when a public
authority uses a participant's labor to

construct a public improvement;36
(3) Public improvements under-

taken by, or under contract for, the
board of education of any school
district or the goveming board of any

educational service center;z'

Recent legislation proposing changes to Ohio's Prevailing Wage Law.

Consideredbut rtor enacred _ . , .
Since 1993, several bills have been introduced to amend or repeal the Prevailing Wage Law. In the
120th General Assembly, billswere introduced.to impose a statute of.limitatibns for alleging
violations of the Prevailing Wage Law and toexempt small townships from the Law.28 The 121st
General Assembly considered bilts to subject all public improvements to that Law and to require the
use ofablended rate ofdnioirtand nonunionwages ratherthantherntespecified in colIectivebargaining
agreements.'9 The 122nd GeneralAssemblyconsidered proposals to exempt the followin'g from the
law: (1)colleges.anduniversities,(2)constructionofanimprovementbythearmedforces•reserves,
and (3) state historical facilities cdnstructed by an artsorganization30 in.the 123rd General
Assembly; proposals.were made to exeinpt contracts and projects ofa transportation improvement
district (TID) and construction of erosion cohttol siruciures from the law." , The 124th General
Assembly considered a bill that limited thePrevailitigWage Iaw'only to construction projects
undertaken by or pursuant to a contract witlilhe state on state-owrted structures instead ofalso to
constru cuon projeets undertsken by political subdivisions. 1'w-o bilts soujht in removethe statutory
exemption for school facilities._ T'ne.125th General Assembly considered bill5that removed the
exemption for school facilities and exempted contracts and projects of a TID?' Legislatioh to repeal
tfiePrevailirigWageLawwa5introducedinthe 120th; 121st; 122nd,and I23rd Gen.eratAssemblies."

Enacted
The 124thGeneral Assembly pas3ed a bill (effective on March 14, 2003) that exempts. the
constructionofprojectfacilitiesbuiltundertheInnovationOhioLoanProgram." The 125thGeneral
Assenably passedH.B. 95 (effective on September 26, 2603), whiclvequires an employ.ee wtio £les
a written complaint with the Director alleging a violation ofthe laiv to include documented evidence
to support the complaint. AdditionalJy H, .B:95 extends the time in which aneniployee may file
a lawsuit before being barred from further action under the law from 60 days to.90 dzys"from the
date on uufiich.the Director deteixnines that there hasbeen.a yColation ofthe law:

Ohio law

generally prohibils a

public aufhorifyfi-orn

subdividing a project

rn order to circum-

ventlhethreshold

a+nounls.
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A public authority

rnust liave the Director of

Commerce determirze the

prevailing rate of wages
for workers on a

particular projeet before

the public authority inay

adverfise for bids or

a}va1-d a contract for the
project.

Bidders, subcon-
tractors, laborunions;
etnployees, and the
Director ofCon:merce
may bring actions to
enforce the Prevailing
Wage Law.

(4) In certain circumstances, public
iniprovements undertaken by, or under
contract for, a couhty hospital;'s

(5) Certain improvements made
pursuant to a contract with a soil and
water conservation district and certain
improvements conceming single county
ditch projects where no less than 75%
of the project is on private land and no
less than 75% ofthe project's cost is paid
by private property owners36

The exeniptions explained above are
just a few examples of those that exist
throughout the Revised Code,

Administra tion

Deterniination

Before a public authority may
advertise for bids for, award a contract
for, or begin construction of a public
improvement that is subject to the

Prevailing Wage Law, it must have the
Director of Commerce determine the
prevailing rate of wages of workers for
the class of work called for by the public
improvement in the county where the

work is to be performed" If the contract

is not awarded or construction not
undertaken within 90 days after the
prevailing wage for the project i's deter-
mined, the Director must redetemiine the

prevailing wage.'g
The prevailing rate of wages niay

not be less at any time during a contract

than the prevailing rate of wages then
payable to persons in the same trade

in the county in which the public work
is being performed under collective

bargaining agreements relating to the
particular trade. If there is no collective
bargaining agreement in that county,
the prevailing rate of wages becomes
the rate in effect for a particular trade in

the nearest county in which a collective
bargaining agreement exista39

Wage Records

Contractors on public improvement
projects are required to keep full and
accurate payroll records for each
employee and to report specified infor-
mation from these records.°° A public

authority must appoint one of its
employees as wage coordinator fnr each
project to monitor compliance with the
law or maintain a permanent employee
to perfonn this function for all projects.

If the public authority or its wage co-
ordinator fails to monitor as required by
law, the Director must notify the public
authority or prevailing wage coordinator
that compliance is required within a time
the Director prescribes. If the public
authority or wage coordinator still fails to
comply, the Atlnmey General must bring
suit to compel compliance.41

Enforcement and
Penalties

Wlio May Briitg an Action

An employee who has not been paid
the prevailing wage may either file a suit

or file a complaint with the Director to
recover wages not paid and damages.
The employee may file suit for recovery

I
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within 90 days of the Director's deter-
mination that the employer violated the
Prevailing Wage Law. If the employee
does not file a suit, the employee may file
a complaint with. flie Director. Upon

receiving a written complaint, the Dinx:tor
must take an assignment of the
employee's claim in hust and bring any
legal action that is necessary to recover
for the employee."-

If the employee does not file a suit or
file a complaint with the Director and
the Director determines that an
employer has violated the law, the
Director must still bring any legal action

necessary to recover for the employee
and the Director.^'

The employee can recover the
difference between the fixed rate and
the amount paid to the employee, plus

25% of that difference. The Director
also collects a penalty from the
employer equaling 75% of the
difference between the fixed rate and
the amount paid to the employee.

Additionally, the employer must pay the
employee's or the Director's costs and

ieasonable attorney's fees. For actions
brought by the Director and not the
employee, the Director must collect the

employee's recovery on the employee's
behalf and pay that recovery amount to
the employee."

An interested party also may file a
complaint with the Director. An

interested party is defined as a bidder
on a project, a subcontractor of a
bidder, a labor union authorized to
represent employees of bidders or their
subcontractors, or any association

having as members bidders or their

subcontractors. Upon receipt of the
complaint, the Director niust detemiine
whether the employer violated the
Prevailing Wage Law. If the Director
determines that no violation has

occurred or that the violation was not
intentional, then the interested party
may appeal to the court of common
pleas. If the Director does not rule on
the merits of the complaint within 60

days after it is filed, the interested party
may file a complaint with the court of
common pleas. If the court finds a
violation of the law, the court must
award the relief specified under the

Prevailing Wage Law as it applies to
the interested party. If the court fmds
that no violation has occurred, the
court may award court costs and
attorney's fees to the prevailing party,

other than the Director or a public
authority, if the court finds the action
brought was unreasonable or without
foundation, even if the action was not
brought in subjective bad faith.°$

Debarrn:ertt

Contractors, subcontractors, and
their officers who have been prosecuted

and convicted for violations of dr have
been found to have intentionally
violated the Prevailing Wage Law are

prohibited from contracting directly or
indirectly with any public authority for

the construction of a public improve-
ment and from performing any work on
a public improvement as a contractor,
subcontractor, or officer for a one-year
period from the expiration date for

&ling an appeal, or ifthere was an appeal,

An emoloyee who
is not paid the

prevailing wage is

entitled to recover

rhe diffei-ence in 1de

rates, 25%ofllzat

difference, and costs

and reasonable
attorney's fees.

A contractor who

violates the

Prevailing Wage Law

is subjecl to

debarrvnent, which

prohibits the

cotttracloi-firom
contracting for

publtc improvemenls
for a specifted period

oftinee.
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Under specified

circumstances,
violations of tke
Prevailing Wage Law
can cause a!! work on a
public invproveneent to
cease until the
violations ar-e corrected-

fiom the date of the final court judgment
If the same person is found to have
intentionally violated the law another tune
within five years after the first violation,

thatperson is prohibited from contracting
or performing work for a three-year
period from the expiration date for filing
an appeal, or if there was an appeal, from
the date of the final court judgment.

Additionally, public authorities may not
award contracts for public improvements
to any such person during the time that
the contractor's, subcontractor's, or
officer's name appears on a list of

defaulting contractors, subcontractors,
and officers which the Director must file
with the Secretary of State.46

Stop work orders and injunctions

If the Director determines that a
contractor or subcontractor has failed to
pay the prevailing wage rate, the
contracting public authority or the

Director, after notice of noncompliance
and a hearing, may order work halted on
that part of the contract for which less
than the prevailing wage rate has been
paid. Work must be halted until the

defaulting contractor has filed a bond
withthe Director in an amount setby the
Director, conditioned upon paying the
prevailing wage rate.°'

If a public authority, contractor,

subcontractor, or prevailing wage
coordinator violates the Prevailing Wage
Law and the Director gives notice of
noncompliance, the Director must inform
the Attomey General if that notice was

given but the person, public authority, or
prevailing wage coordinator has not
complied with the notice- The Attomey

General must then bring suit against the
person, public authority, or prevailing
wage coordinator to enjoin awarding the
contract for the public inrprovement, or

if the contract has already been
awarded, to enjoin fnrther work under
the contract until the person, public
authority, or prevailing wage coordinator
complies with the notice.4e

Crintinal penalties and additional
fines

In the following circumstances, the

person or entity listed below is guilty of
a misderneanor of the second degree for
the first offelse and a misdemeanor ofthe
first degree for each subsequent offense:

(1) If a public authority, contractor,

or subcontractor does not pay the
prevailing wage rate as required by lavv;

(2) If a contractor or subcontractor
does not provide a prevailing wage
coordinator with a pay schedule and

other specified payroll information;
(3) If an employer does not pay

employees in cash, but this applies only
if that employer does not have a financial
responsibility plan that is communicated

in writing to employees.
If a public official advertises for bids

for, awards a contract for, or begins
construction of a public improvement
that is subject to the Prevailing Wage

Law before having the Director
detemtine the prevailing wage rate of
workers for the class of work called for
by the public improvement in the locality
where the work is to be performed, then

the pubflc official must be fined not less
than $25 nor more than $500.49
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COMMON ARGUMENTS
SURROUNDING
PREVAYI.,ING WAGE
LAWS

The prevailing wage issue is com-
plex, for it often involves a balancing of
sometimes competing interests and
philosophies. The Kentucky Legislative
Service Comntission, in its 1981 study

of Kentucky's prevailing wage law,
gave the following evaluation of the then
existing literature on the subject:

This is not to suggest that for every

point raised regarding prevailing

wage rhere is a counter-point, or that

the points made on either side of the

issue are equally valid. Many of the

points made on the issue are totally

devoid of real world validity. The

intent here is to underscore the fact

that it is extremely difficult to obtain
objective information on a subject

as controversial as prevailing

wage.so

It is reasonable to say that this
evaluation has not changed in the
intervening years.. In the 1988 debate
to repeal the Massachusetfs prevailing
wage law, for example, proponents of

the repeal issued a report that said "in
1987, the prevailing wage law cost
Massachusetts at least $212 million."
Opponents countered that a repeal
would result in "a total wage loss of

$196 nullion and a net employment loss
of 600."51 While a portion of the
discussion below centers on arguments
for and against the Davis-Bacon Act,
the same arguments have been raised

in support and opposition of state
prevailing wage laws.

Prevailing Wage Laws
LSCMernbers'Brief

Vol. 126Issue 2

Opponents of Prevailing
Wage Laws

Those opposed to the Davis-Bacon
Act argue that the federal law (1) is a
Depression-era measure that has long
since outlived its usefulness, (2) interferes

with the workings of a free competitive
market, (3) is inflationary because it results
in federal and federally assisted
construction contracts costing more than
other construction contracts, (4) gives an

unfair advantage to utuon employers over
nonunion employers in bidding for
government construction contracts, and
(5) impedes entry ofminority groups into
the construction industry because they are

disproportionately represented among the
low-skilled labor force."- Advocates of
the repeal of Kentucky's prevailing wage
law testified that a repeal would permit
greater participation by small and local

contractors in the public works market
and, in response to concerns that a repeal
would reduce the quality of workmanship
on public works, opined that increased
inspections would have more effect on the

quality of work than the wage rates
workers are paid 53

Adv®cates of Prevailirrg
Wage Laws

Suppotters of the Davis-Bacon Act

argue that (1) the law is more than a
Depression-era measure and is needed
now as much as ever, (2) it prevents
cutthroat competition and promotes fair
competition based on decent labor

standards, (3) it follows established

Theprevailing
wage 6as been a
contentious arrd
controversialissue at
bolh the state and
fedcrallevels. Pro-
ponenfs and
opponents often draw
different conclusions
frone the same data.
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federal govemment policy to pay prevailing wages, (4) it is not inflationary and in
the long run it may reduce costs, and (5) its repeal or weakening would adversely
affect apprenticeship programs in the consttuction industry and hurt minority groups.54
Piopbnents of Kentucky's prevailing wage law similarly argued that the construction
industry is very seasonal and highly volatile and the law provides stability. A repeal

would pem-iit large itinerant contractors to take advantage of local contractors by
bringing into the state cheap unskilled or unqualified labor for local projects ss

OTHER S'd'ATES' PREVAILING WAGE LAWS

The following table gives information commonly requested by legislators. about

other states' prevailing wage laws.

- SELECFED INFORMATION ABOU-LSTATE PREVAILING wAGE LAwS

9tate . YearAdopted Threshold Definitionof"prevailingwage^

Alabama 1969; repealed NA NA
1980

Alaska 1931 $2,000 Wage paid for work of similar nature in region where
(Id. § 36.05.070.) public work to be done. (!d. § 36.05.010.)

(Alaska Stat. §§ 36.05.010 to
36.05.110 (Michie 2004).)

Arizona 1912; repealed NA NA
1984

Arkansas 1955 $75,000 Minimum wage rate prevailing in county or locality
(Id. § 22-9-302.) where work is to be performed, for workers in work

(Ark. Code Ann. §$ 22-9-301 of a similar character. (ld. § 22-9-301-)
to 22-9-315 (Michie 2004).)

Califomia 193t $1,000 Notlessthanprevailingperdiemwagesforwork
(/d. § 1771.) ofsimilarcharacter in saine locality. (Id.)

(Cal. Lab. Code §§ 1771
to 1781 (West 2004).)

Colorado t933; repealed NA NA
1985

Connecticut 1933 $400,000 new Customary or prevailing wage for same work in same
trade or occupation in town where project is being

(Conn. Gen. Stat. §§ 31-53 S 100,000 constructed. (Id.)
to 31-55a (2003).) remodeling

(Id. §31-53.)
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SELECTED INFORMATION ABOllTSTATE PREVAILING WAGELAWS

State Year Adopted Tbreshnld Definition of "prcvailing wage"

Delaware 1962 $100,000 new Wages paid to a majority ofemployees performing
similar work, or in the absence of a majority, the

(Del. Code Ann. tit. 29, § 6960 515,000 average wages paid to all employees. (/d.)

(2004).) remodeling (Id.)

District of Colunibia 1931 $2,000 Prevailing wage for corresponding classes of workers
(Id. § 3I42.) (50% rule) employed on projects similar to the work

(Davis-Bacon Act §§ 276a to in the area where it is to be performed. (29 C.F.R.

276a-7, 40 U.S.C. §§ 3141-3148.) § 1.2 (a) (1).)

Florida 1933; repealed NA NA
1979

Georgia NA NA NA

Hawaii 1955 $2,000 Not less than the wages for corresponding classes of
(Id. § 104-2.) laborers and mechanics on projects ofsimilarcharacter

(Haw. Rev. Stat. §§ 104=1to in Ihe state and not less than the rate paid
104-34 (2003).) undef the Davis-Bacon Act. (Id.)

Idaho 1911;repealed NA NA

1985

Illinois 1931 None , Prevailing hourly rate including fringe benefits for
work of simi lar eharacter in same loczlity. (Id. 130/2.)

(820 111. Comp. Stat. 130/1

to 130/12 (Wes-t 2004).)

Indiana 1935 S150,000 Not less than the common construction wage for each
(Jd. § 5-16-7-1.) class of workers in the county. (Id.)

(Ind. Code §§ 5-16-7-I to
5-16-7-5 (2004).)

Iowa NA NA NA

Kansas 1891; repealed NA - 7Te Kansas wage-hour law makes no reference to

- 1987 prevailing wages, but the concept ofa prevailing wage

(Kan. Stat. Ann. §§ t9-1417, does appear in several instances under the law that
68-110, 68-2317, 17-4748 concems publiccontracts. (Kansas Construction
(2004).) Law 17.28 (1998).)

Kentuckv 1982 5250,000 Basic hourly rate paid majority of workers employed
^ (Id. § 337.010.) in each class in ]ocality where work is to be performed;

(Ky. Rev. Stat. Ann. §§ 337.010, . if no majority rate, then the average rate. (Id. §

337.505 to 337.550, 337.990 337.505.)
(Michie 2004).)

Louisiana 1968; repealed NA NA
1988

Maine 1933 $10,000 Hourly wage paid to Inedian number of workei-s
(Id. § 1304.) employed in same trade or occupation in the

(Me. Rev. Stal. Ann. tit. 26, second/third week of September. (Id.)

§§ 1303 to 1315 (West 2003).)

---------------------------

11



Prevai lirvg Wage Lalvs
LSCMembers'Brief
T%1. 126Issue 2

- SELECTEBINFORMATIONABOUTSTATEPREVAiLINCWAGELAWS

State YearAdopted Threshold Def7nitionof"prevailingwage"

Maryland 1945 $500,000 Hourly rate, including fringe benelits, paid to 50%
(Jd. § 17-202.) or more workers in same class for projects siniilar

(Md. Code Ann. State Fin. & to proposed public work in the locality where
Proc. §§ 17-201 to 17-226 work is to be performed. (Id. § 17-208.)
(2004),)

Massachusetts 1914 None For laborers, at least the wages paid to laborers
employed by town (or highest oPthe towns, if

(Mass. Gen. Laws ch. 149, - applicable) where construction taking place, unless

§§ 26 to 27H (2004).) a collective bargaining agreement specities
otherwise. For craftsmen, at least rate under
collective bargaining agreement, if any; othenvise
wages paid to unspeciGed pluratity or majority by
private employers. (Id. § 25.)

Michigan 1965 None Wages and fringe benefits prevailing in locality
where work is to be performed. (Id. § 408.552.)

(Mich. Comp. Laws §§ 408.551
to 408.558 (2004).)

Minnesota 1973 $2,500 ifone trade Prevailinghourly rates including fringe benefits
paid to largest number ofworkers in the same

(Adinn. Stat. §§ 177.42 to $25,000 if more class of labor in the area. (Id. § 177.42.)
177.44 (Supp. 2003).) than one trade

(Id. § 177.43.)

Mississippi NA NA NA

Missouri 1957 None Hourly wages olus fringe bcnefits prevailing for
workers engaged in work of a similar character in

(Mo. Rev. Stat. §§ 290.210 to the locality where work is to be performed.

290.340 (2003).) (Id. § 290.210.)

Montana 1931 $25,000 Prevailing wages including fringe benefts for
- (Id. § 18-2-401.) similar work in district where work is to be

(Mont. Code Ann. §§ I8-2-401 performed. (Id.)

to 18-2-432 (2004).)

Nebraska 1923 None (except for V,rages paid by at least 50% of contractors in same
school districts, - business or field of endeavor. (Id. § 73-104.)

(Neb. Rev. Stat. §§ 73-101 to $40,000)
73-IOG (2004).) . . . (Id. § 73-106.)

Nevada 1937 $100,000 Hourly br daily rate prevailing in county wherc
(Id. § 338.080.) work is to be performed. (Id. § 338.020.)

(Nev. Rev. Stat. §§ 338.01:'. ;o
338.645 (2004).)

New Hampshire 1941; repealed NA NA
1985

New Jersey 1913 $2,000 Wage rate determined by collective bargaining
agreements paid by employers employing a majority

(N.J. Stat, Ann. §§ 34:11-56.25 $9,350 for cities of workers subject to the collective bargaining

to 34:11-56.47 (West 2004).) (adjusted every agreement in the locality where work is to be

five years) performed. (Id.)
(Id. § 34:11-
56.26.)

12
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" SELECTEDTNFOItMATiONABOOTSTATEPREVAILINGWAGEILANS

State YearAdopted Threshold Definition of°prevailing wage"

NewMexico 1937 $20,000 Prevailing wages ofthose employedon similar
(Id. § 13-4-11.) projects in state or locality. (fd.)

(N.M. Stat. Ann. §§ 13-4-11 to
13-4-17 (Michie 2004).)

New York 1897 None Rates prescribed under collective bargaining
agreements ifthose rates apply to 30% or

(N.Y. Lab. §§ 220 to ntore of workers in sanie trade in lorality;
220-g (McKinney 2004).) if less than 30%, averzge wages paid to

trade in locality in lzst 12 months. (Id. § 330.)

North Carolina NA NA NA

North Dakota NA NA NA

Ohio 1931 $65,843 for new Basic hourly wage, including fringe benefts, paid
construction in same trade in same county under collective

(Ohio Rev. Code Ann. §§ bargaining agreements; if there is no collective
4115.03 to 4115.16; 4115.99.) $19,752 for bargaining agreement in the county, the wage

renovations described above for the nearest counly with a
collectiv,e bargaining agreement. (Id. § 4115.05.)

(adjusted
biennially)

School districts
are exempt
(Id. § 4115.03.)

Oklahoma 1965; NA NA
invalidated by

"court in 1995 -

Oregon 1959; will be $25,000 Hourly wage and fringe benefits paid a majority of

repealed (ld. § 279.357.) . workers employed in same trade on similar projects
(Or. Rev. Stat. §§ 279.348 to effective in locality where work is lo be perfonned.

279-380 (2003).) March 1, 2005 (/d. § 279.348.)

Pennsylvania 1961 $25,000 Prevailing minimum rate in locality where public
(/d. § 165-2.) work perforrned for workers in the same class during

(43 Pa. Cons. Stat. §§ 165-1 to the term the work is performed, as detennined by

165-17 (2004).) state labor secretary. (Id. § 165-7.)

Rhode Island 1935 $1,000 Hourly rate and fringe benefits paid in appropriate
(Id, § 37-13-3.) polilical subdivision to corresponding types of

(R.[. Gen. Laws §§ 37-13-1 to . employees on siinilar projects. (Id. § 37-13-6.)

37-13-17 (2004).)

South Carolina . NA NA NA

South Dakota NA NA NA

Tennessee . 1975 $50,000 Prevailing wage for same work in same district.
(Id. § 12-4-402.) (/d.§ 12-4-405.)

(Tenn. Code Ann. §§ 12-4-401
to 12-4-415 (2004).)

13
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SELECTED INFORMATION ABOUT STATE PREVAILING WAcE LA\YS

State YearAdopted Threshold Definitionof "prevailingwage,"

Texas . 1933 None Daily rates for similar work in same localily.
(Id. § 2258.021.)

(Tex. Gov't Code
§§ 2258.001 to 2258.058
(West 2003).)

Utah 1933; repealed NA NA
1981

Vermant 1973 $100,000 Meanprevailingwagepublishedperiodically
by the depar[ment of ercmployment and training.

(Vt. Stat. Ann. tit. 29, § 161 (2004).) (Id.)

Virginia NA NA NA

Washington 1945 None Hourly rate, benefits, and overtinte paid majority
of workers in same trede in same locality; if no

(Wash. Rev. Code §§ 39.12.010 to majority, then the average hourly rate. (Id.

39.12.900 (2004).) 39.12.010.)

West Virginia 1935 None Prevailinghourlyrateforworkofsimilar
character in the locality where work is to be

(W. Va. Code §§ 21-5A-1 to performed. (Id. § 21-5A-2.)

21-5A-I1 (2004).)

Wisconsin 1931 $30,000ifone Hourlywageandfringebenefitspaidmajorityof
trade i•rvkers employed in same trade in same area

(Wis. Stat. § 103.49 (2004).) t•here work is to be perfamed.
$150,000 if more
than one trade

None for state
highwayprojects

Wyoming 1967 $25,000 Wages and bcne6ts of workers engaged in work
(Id. § 27-4-402.) of a similar character. (Id. § 27-4-402.)

(Wyo. Stat. Ann. §§ 27-4-401 to
27-4-413 (2004).)

' Kan. Stat. ch. 114 (1891).
2 Early labor reformers typically sought to (1) standardize an eight-hour work day instead of

the prevailing ten-hour day, (2) provide that oVertime, when authorized at all, was to be paid

on the basis of an eight-hourday, and (3) promote child labor legislation. See PREVAILING

WAGE LAws IN CONNECTICUT, IEGISLATIVE PROGRAM REVIEW AND INVESTIGATIONS COMMITTEE,

Connecticut General Assembly i, 5 (December 1996) (advocating changes to Connecticut's

prevalling wage law); Peter Philips, et al., LOSING ( îROUND: LESSONS FROM THE REPEAL OF TIINE

"LIrnE DAVaS-BAcoN Acrs," University of Utah 1-3 (February 1995) (supporting prevailing wage

laws); Armand I. Theiblot, Jr., PREVAILING WAGE LEGtSLAT1ON: THE DAVIS-BACON ACT, STATE

"LiTTLE DAVIS-BACON"A CTS, THEWALSH-HEALY ACT, AND THE SERVICE CONTP,ACT ACr, Industrial
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Research Unit, University of Pennsylvania 25-27, 137-39 (1986) (advocating repeal of prevailing

wage laWS); CAPITAL CONSTRUCTION AND Fl2U1PMENT PURCHASE OVERSIGHT COMMITTEE, THE

PCONOMIC IMPACT OF THE KENTUCKY PREVAILING WAGE LAW, Kentucky Legislative Research

Commission Research Report No. 185, 1-2 (October 1981) (advocating modification or,

altematively, repeal of Kentucky's prevailing wage law).

' Arizona (1912), Idaho (1911), Kansas (1891), Massachusetts (1914), Nebraska (1923), New
Jersey (1913), and New York (1897).
° Alaska (1931), Califomia (1931), Colorado (1933), Connecticut (1933), District of Columbia

(1931), Florida (1933), Illinois (1931) Indiana (1935), Maine (1933), Montana (1931), Nevada

(1937), New Mexico (1937), Ohio (1931), Rhode Island (1935), Texas (1933), Utah (1933), West

Virginia (1933), and Wisconsin (1931).
s Between 1929 and 1935, for example, publicly financed construction rose from less than 25%

of the nation's total construction to more than 50% of the total construction. UNiTED STATEs

GENERAL ACCOUNTING OFFICE, THE DAVIS-BACON ACT SHOULD BE REPEALED 8 (1979).

Competitive bidding laws generally require that public contracts be awarded to the "lowest

aod best" bidder. Ohio law, for example, generally provides that a competitivelv bid contract

be awarded to the lowest responsive and responsible bidder. See Ohio Rev. Code Ann. §

9,312 (contracts ofstateagencies and political subdivisions) and § 125.11 (awarding ofsame)

(Anderson 2004). In some instances, competitively bid contracts are awarded to the lowest

and best bidder. See, e.g., Ohio Rev.Code Ann. § 153.51 (contracts for certain construction

projects of townships, municipal corporations, and school districts).

6 Philips, at 65. See also Theiblot, at 28 ("The actual purpose of prevailing wage legislation

can safely be characterized as that of protecting local wage scales from the consequences

of competitive pressures on contractors to submit the low bid.").
' Davis-Bacon Act §§ 276a-276a-7, 40 U.S.C. §§ 3141-3148-(2004). The federal government

has two additional prevailing wage laws: the Walsh-Healy Public Contracts Act of 1935,

which applies to employers in manufacturing and supply industries, and the O'Hara-

McNamara Services Act of 1965 (the "Service Contract Act"), which applies to suppliers of

personal and business services. 41 U.S.C. §§ 35 to 45 and 41 U.S.C. §§ 351 to 358. This

Members Only Briefdiscusses only the Davis-Bacon Act.

Id. § 3142.

See 29 C.F.R. § 5.1 (2004).
10 Univer-siliesResearchAss'n.Inc. v. Coutu (1981),450 U.S.754,773-774;seeNorlh Georgia

Building & Construction Trades Coane. v. Goldschnrid! (5th Cir. 1980), 621 F.2d 697,702 ("The

purposes of the Davis-Bacon Act are to protect theemployees of Government of the

contractors from substandard wages and to promote the hiring of local labor rather than

cheap labor from distant sources.").
11 29 C.F.R. § 1.2(a)(1). As originally enacted, USDOL regulations provided for a"30'/o rule"

that operated in the same manner as the 50% rule.

t2 Philips, at 5.

13 Id. at 66. Itis possible to develop a hypothetical exaniple that disproves the first sentence

of this quotation. However, according to Dr. Philips, this statement accurately depicts the

,situations that actually occur in the construction industry.

14 See Theiblot, at 16-18; PREVAILING WAGE L4 WS IN CONNECTICUT, at 17.

15 Ohio Rev. Code Ann. § 4115.03(B).

tk S1ate ex reL Evans v. Moore (1982), 69 Ohio St2d 88.
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" Id. at 91. In Evans, the Supreme Court held that a city ordinance of Upper Arl i ngton, wh ich

exempted city contracts from the Prevailing Wage Law, was unconstitutional-- "[A] city's
attempt to nullify the prevailing wage law is beyond even the outer limits of a municipality's

local self-government or police powers."

'a Ohio Rev. Code Ann. § 4115.03(C).
19 Id.

7- Id. § 4115.032.
21 Id. § 4115.034.
'-'- Gen. Code § 17-3 (now Ohio Rev. Code Ann. § 4115.03(B)).

'-' Ohio Rev. Code Ann. § 4115.03(B).

24 Jd. § 4115.033.
25 Id. § 4115.04.
'-6 Id.
27 Id.
'a S.B. 297 and H.B. 139 from the120th General Assembly.
29 H.B. 397, H.B. 297, and H.13.241 from the 121st General. Assembly.
30 H.B. 58, H.B. 215, H.13.468, and S.B.9 from the 122nd General Assembly.
" S.B. 43 and S.B. 83 from the 123rd General Assembly.
32 H.B. 45, H.B. 95, and H.B. 194 from the 125th General Assembly.
'3 H.B. 276 from the 120th, S.B. 243 from the 121st, H.B. 168 from the 122nd, and H.B. 30 from

the 123rd General Assemblies.
3d S.B. 114, S.B. 300, H.B. 239, H.B.252, H.B. 649, and H.B. 675 of the 124th General Assembly.
35 Id. 4115.04.
36 Id. 4115.03.
" Ohio Rev. Code Ann. §§ 4115.04, 4115.08, and 4115.09.
'a Id. § 4115.05. ...
39 Id.

ao Id. § 41 15.07.
11 1d. § 41 15.071.
42 Id.§4115.10.
93 Id.
44 Id.

457d.§4115.16.
46 Jd. § 4115.133.
" Id. § 4115.15.
48 Id. § 41 15.14.
49 Id. § 4115.99.
so Kentucky Legislative Research Commission Research Report, at 37.

s' Phillips, at 8.
52 Id. at 8-9.
" Kentucky Legislative Research Commission Research Report, at 51.

51 Id. at ] -2.
s5 Id. at50.
16 City ofOklahoma v. Oklahonla Dept. ofLabor (Okla. 1995), 918 P.2d 26 (prevailing wage

statute held unconstitutional because it delegated to the federal government the power to

determine prevailing wage rates, through the state's adoption of the Davis-Bacon rates,

without setting a standard for the exercise of that power).
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Repeal Prevailing Wage Law to
Increase School Funds

By Jeff Williams

Ohio's education policymakers are considering
funneling hundreds of millions of dollars into school repair
and construction.

The Governor has proposed a $300 million facility
fi.ind to leverage more than $400 million in new spending on
building construction and repair by local school districts. I
A group of 15 state representatives has proposed increasing
the state's sales tax to generate 3 1 billion per year for public
schools, mostly for school building assistance.2

If they choose, however, state policymakers can
save taxpayers hundreds of millions of dollars on
much-needed school repairs without boosting taxes or
spending at all. They need only repeal the applicable
section of Ohio's little-known prevailing wage law. This is
a law requiring that construction workers employed on
public school projects, as well as other state and local
government projects, be paid the "prevailing wage.";

Executive Summary

Ohio law requires
public schools and universities
to pay more than necessary for
building construction and
repair. Union-negotiated
"prevailing wage" rates inflate
1 bor"costs on those projects

,^b.y 20% or-more. Repealing
tfie State's prevailing wage law
could result in statewide
savings of $50 to $140 million
for public schools and
universities.

1$lote of Ohio Executive Budget: Fiscal Years 1998 and 1999 (Columbus: Office of Budget and Management.

February, 1997), p. D7.

2"Education at Crossroads," press release from Ohio House of Representatives. The tal increase would occur
after statewidereforms were in place, such as statewide charter schools, increased school choiee, and partial repeal of

the state's prevailing wage law.

;0hio Revised Code, Section 4115.05.
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The phrase "prevailing wage" is, in this case, a misnomer. In principle, the true prevailing
wage would be the average wage of the majority of workers. Most construction worker's in Ohio,
per'rtaps more than 70%, are not unionized." Ohio's prevailing wage law, however, requires that
workers on school construction projects be paid at union-negotiated rates. Thus, a more accurate
term for the State's prevailing wage would be "union-negotiated wage."

Many of Ohio's public schools have deteriorated significantly, some beyond the point
ivhere they can be renovated. There is wide agreement that enormous amounts of money will be
needed to meet school building needs. In 1990 the Ohio Department of Education hired nine
architectural Firms to survey all the public schools in the state and to determine how much money
would be required to bring all schools up to "good working condition." The answer? 310
billion.s

The report recommended average spending of over S2 million per elementary school and
over S4 million per high school.6 The report also recommended that nearly $350 million be spent
on "architect and engineering fees and other related construction costs. "T Currently, about $500
million is spent annually on construction and repair for elementary and secondary schools in

Ohio. g

Estimates on savings from repeafing the prevailing wage law vary from 10% to 40%.'

Since state law directly ties the prevailing wage to union wages, the gap between prevailing wage

rates set by the State of Ohio and market wage rates determined by a(argely non-union labor

market can be large. In fact, union wage rates often exceed non-urrion wage'rates by at least

20o/u.1a

°In the U.S., 14.9%of all workers, and 17 7% of construction workers, %i•ere union mcmbers in 1995. In Ohio,

18.5% of all workers were union members: Statisocal Absrracr ojrhe 6nited Srarer 1996 Edition (Washington, D.C.:

Govercunent Printing Ol3lice), tables 683 and 684. Based on this information, the percentage of construction workers in
Ohio that are in unions may be somewhat higber than the national average, perhaps in the range of 20% (o 25%.

SOhio Deparunent of Education, 1990Ohio Public School Facrlirv Survey, page S.

6lbid, p. 7.

11bid, p. 3l.

gOluo T:egislative Budgct Office, "Fiscal Note and Local Impact Statement for S.B. 9,' February 12, 1997, p. 7.

9A study just released by Ohio's Legislative Budget Oilicc (LBO) estimated that repea€ would save between
10% and 20% of labor costs. These estiinates are probably low. An earlier LBO study estimated that savings could
reach 30% on labor costs. Other states estimate savings as high as 40%. See Ohio Legislative Budget OtFtce, "Fiscal

Note and Local Impact Statement for S.B. 9; p. 7; Ohio Legislative Budget Office, "Fiscal Note and Impact Statement

for H.B. 276," April 25, 1995, p. 5; Dr. Armand J. Thieblot, Jr., "State Prevailing Wage Laws: An Assessment at the
Start of 1995" (Rosslyn, Virginia: Associated Builders and Contractors, Tnc.), p. 37-38.

. mSee Campbell R. MeConnel and Stanley L. Brue, Contemporary LaborEconomics, 3rd Edition (New York:

MeGraw-Hilt; 1992), table 9-2, p. 263; Morgan 0. Reynolds, Economics ojLabor(Cincinna(i: South-Westem College

Publisbing, 1995), table 11.1, p. 350.



Labor costs make up between 26% and 35% of the cost ofa typical state construction or
repair project.t' The remaining amounts go to materials, design work, and other overhead.

Thus, if Sl billion is spent statewide on building construction in Ohio in any given year,"-
between $26D million and $350 million of that total will be labor expense. Using 20% as a lower
bound, betw'een $52 million and $140 miltion could be saved by repealing the prevailing wage
law, On the local level, a $2 million elementary school renovation project could see savings
ranging from $100,000 to $280,000.

Repeal would also save school districts and contractors a great deal of paperwork.
Current law requires school districts to distribute prevailing wage information, as part ofthe
bidding process, for all new construction projects costing more than $50,000 and for all repair
projects costing more than $I5,000." The law also requires that all wages paid on these projects
be recorded and reported to the state. The additional savingc achieved by eliminating this
paperwork, while hard to estimate, would also be substantial."

The prevailing wage is one of many government mandates tltat drive up the cost of public
education.15 If legislators are serious about improving education while protecting those who pay
for schools, mandates that add costs without improving educationat performance should be

eliminated.

In 1997 we can expect to hear lots of talk about improving conditions in Ohio's public
schools. Much of this talk, unfortunately, will be motivated by self-interest. Architects,
contractors, and construction trade unions will be motivated by a desire to get a piece of a $1
billion schooi-repair pi.e.

Those who are genuinely concetned with Ohio's students, however, rather than with their
own self-interest, will not only support the appropriation of funds, where necessary, to improve
school conditions, but will also support measures to reduce the cost of the needed work. Repeal
of the prevailing wage law-for school repair projects is an important step toward helping students
without victimizing their parents and other Ohio ta.xpa,vers.

ttThe Ohio Legislative Budget OE3ice's 1495 impact s[atement estimated ]aborcosti in the rangc of 35%.
LHO's 1996 impact statementfor education construetion projected labor costs of 26.3% and 28.2%.

t2The Govemorhas already proposed a capitat buflgetof S300 million for primary and secondary education.
The Ohio Lcgislative Budget Ogice estimates that cuirent year spending on capita] projects is about S830 million for

elementary, secondary, and higher educalion. However, lhis amount will likely increase after the Ohio Supreme Court

rufes on DeRo7ph v. Srate, a tawsuit challenging the constitutionality of Ohio s system of funding local schools.

130hio Revised Code, Section 41 t5.05.

14.Snfonnation on paperwork requirements [rom interview with Abbe Allen, Ohio Department of Emplovment

Services, August 12, 1996. . -' .

lsOne recent study identi6ed 19 such mandates. "The Unlevel Playing Field: How the Rules Differ for Ohio's

Public and Private Schools," Infobank (Cofumbus, Ohio: -Edueation Information Center), November, 1996.
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IN THE COURT OF COMMON PLEyrS^^ :̂

COUNTY OF SUMMIT

STATE EX. REL., NORTHERN OHIO ) CASE NO. CV 2009 04 2636
CHAPTER OF ASSOCIATED BUILDERS

et alINCORS , 1.,,& CONTRACT ^GE CALLAHAN
Plaintiffs, ^ ATE SHOEMAKERMAGISTR

BARBERTON CITY SCHOOL BOARD OF )
JUDGMENT ENTRY

EDUCATION, et al, ) (FINAL AND APPEALABLE)

Defendant

This matter comes on before the Court upon Motions to Dismiss pursuant to Civil

Rule 12(B) filed by Defendants, the Barberton City School Board of Education (Board), the

Defendant, Mr. Excavator and the Defendant, the Ohio School Facilities Commission, (OSFC).

The Plaintiffs, Northem Ohio Chapter of the Association of Builders & Contractors, Inc., (ABC),

FECHKO Excavating (FECHKO), Dan Villers, (Villers), Jason Antill, (Antill) filed replies to

the same.

The Court nnds this is in reference to the Magistrate. The Court however, will

proceed to consider these Motions and rule on the same in the interest of judicial efficiency,

judicial economy and to assist all the parties to a speedy and just resolution of the issues in this

case.

Briefly put, the focus of this lawsuit centers upon the Plaintiffs' April 24, 2009

Amended Complaint whereby it seeks to enjoin the Board and OSFC from allowing the

excavating contractor, Mr. Excavator, from proceeding or otherwise going forward with its
EXHIBIT
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portion of the new Barberton Middle School project. Plaintiffs' five-count complaint asserts as a

general proposition that the Board's inclusion of what's known as the Prevailing Wage Law as

otherwise established by Ohio Revised Code 4115 within the project's bid specifications

provided to prospective bidders, such as FECAKO and Mr. Excavating, was illegal and also

renders the ultimate contract which was awarded to Mr. Excavator illegal, or in the alternative

constitutes an abuse of discretion by the Board as such contract will result in niisappropriation

and misuse of public monies. The Plaintiffs also assert within the body of the amended

complaint that that prevailing wage requirement within the bid specifications, and as established

by OSFC; which is a partner in this school project, is vague and ambiguous.

It is fiirther found by the Court in reviewing the documents in regard to these Motions

and response thereto that it is beyond dispute or argument that the Board and OSFC can best be

described as a co-venturers in this new school construction project inasmuch as approximately

40% of the cost of such project is derived from a Levy passed in 2008 by Barberton taxpayers,

and the other approximate 60% being funded, or otherwise supplied, by the OSFC. OSFC is a

statutorily-created governmental agency of the State of Ohio created by the legislature with the

statutory purpose to assist in funding school construction projects across the State of Ohio.

Likewise, there can be found no dispute that on oi about March 3, 2009 the Board

published by public advertisement notice that it would be accepting sealed bids with reference

here to the specific excavating work, and that such notice unambiguously stated within the body

of the information presented to prospective bidders that, "prevailing wage rates apply: bidders

shall comply with Chapter 4115 of the Ohio Revised Code." As such, all prospective bidders

who sought to obtain the excavating work, such as Mr. Excavator and FECHKO, were required

when constructing the monetary amounts as a bid for the excavation portion of the work, to
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incorliorate prevailing wage calculations within their bid. In fact, this is exactly what both

parties did, that is, Mr. Excavator and FECHKO, inasmuch presented their bids to the Board for

review on March 25, 2009, included within the body of their bids the necessary monetary

calculations taking into consideration the labor costs for the excavation portion of the project as

otherwise required by the RC 4115.04 (A). When the bids were opened and presented to the

Board for review, such review taking place on or about April 1, 2009 at a special session, the

Board awarded the contract for the excavation site work to the Defendant, Mr. Excavator.

A further review of these matters establishes that at no point can it be disputed that

any of the bidders for the excavation portion of the project, which includes Mr. Excavator and

FECHKO, ever offered any objections to the bid language or otherwise offered any complaint or

objections to the bidding language requiring them to incorporate the prevailing wage law prior to

submission of their respective bids. Additionally, there can be found no dispute by any of the

parties in this matter that when OSFC is a partner in such school construction projects, and

pursuant to Ohio Revised Code 3318.10 that the School Board was obligated because of this

relationship to accept the "lowest, responsible bids." Thus, the criteria for acceptance is the

lowest monetary amount, and coupled with that, the prospective bidder has to be responsible.

The Plaintiffs in their claim in this lawsuit have not argued, or otherwise asserted,

that Mr. Excavator's bid was not the lowest, nor that it was not a responsible bidder. Further,

there has been no argument or showing by the Plaintiffs in their complaint and amended

complaint that the procedures in regard to the bidding matters, to include the advertisement, the

acceptance of such bid, the opening of such bid, the calling of the meeting to evaluate such bid,

and the awarding of such bid to Mr. Excavator, were tainted by fraud, corruption or favoritism or

any other blatant legal error on the face of such procedures. Plaintiffs have narrowed their
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objecfion to the process upon the sole argument that the Board and OSFC erred when they

required, within the body of the bid specifications, that all bidders must submit bids including

wage calculations based on the prevailing wage law, as it was illegal to do, and that such

requirement, should not have been used within the bid submitted by interested parties and any

bid submitted that included the prevailing wage cannot be accepted. However, if it was in

violation of the law, as FECHKO now argues, then FECHKO willfully ignored that problem and

knowingly submitted its bid in violation of the law which included the prevailing wage

conditions.

The Court finds that it was noteworthy that FECHKO, when it submitted its bid, did

not object in any fonn to the Defendant's use of the prevailing wage law in the bid specification,

nor did FECHKO offer any caveat or other contingency that if its bid was accepted, it would then

be able to decide not to pay its workers under the prevailing wage law concept as set out by the

aforementioned Revised Code and as it had committed to do when it submitted its bid but could

have the contract less any requirement to abide by the prevailing wage law. Nor, in its response

to the Motions in this matter, FECFiKO never addressed the fact as to what it would do if the

Board would have awarded the contract for excavation to FECHKO when it had in fact

incorporated within the body of its bid the calculations as rel"ated to the duty of complying with

the prevailing wage law.

In brief procedural history, on May 28, 2009 the Board filed its Motion seeking to

dismiss the Plaintiffs' Amended Complaint pursuant to Civ.R. 12(B)(1) and 12(B)(6). Plaintiffs

replied to the Board's Motion on June 5, 2009 in ajoint response to OSFC's Motion to Disnuss

which it filed on May 28, 2009 asserting Civ.RR l2(B)(6). Thereafter, on June 17, 2009 Mr.
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Excavator filed its own Civ.R. 12(B)(1) and (3)(6) Motion to Dismiss the Amended Complaint.

On June 5, 2009 Plaintiffs collectively filed their reply to the Motions of the Board and OSFC.

Though the claims for dismissal by the OSFC, Board and Mr. Excavator are

substantially similar, the Court will address the claims of each separately within the body of this

Judgment Entry.

1. Ohio School Facilities Commission's Motion to Dismiss and Barberton City

Schools Board of Education's Motion to Dismiss.

The Motion to Dismiss filed by OSFC contains an assertion that itself and the Board

had the lawful discretion to require the payment of prevailing wages in school contracts such as

the instant matter. A review of RC 4115.04(B)(1) does in fact provide an exemption to the

statutorily mandated rule that prevailing wages must be paid except in regard to school districts.

Plaintiffs' arwment in regard to this matter is that since RC 4115.04 exempts school boards from

complying with the prevailing wage law, the bidding instructions were illegal, as was letting the

contract as to Mr. Excavator. It was also the intent of the legislature that the law was to be

construed as meaning that a school board, or a school board in partnership with OSFC, cannot at

their discretion choose to require bidders to pay prevailing wages in contracts let out for bid.

However, as argued by OSFC, being exempted ffrom a statutory requirement, does not then by

means of some matter of transmutation or as otherwise argued by the Plaintiffs that OSFC and

the Board should now be prohibited from including the use of the prevailing wage law as a term

within a contract or the bid specifications upon subcontract. Plaintiffs' arguments are just that,

arguments, and are without any valid basis. Plaintiffs provide no credible statutory or case law

to support such a claim.
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Additionally, the argument offered by OSFC is that the Plaintiffs, Villers and Antill,

as taxpayers seeking to enjoin further work on this project with specific reference to the

excavation matters, should not be allowed under existing law to seek relief by the lawsuit filed in

their name in the Amended Complaint. Again without reciting the foregoing analysis of the

Court, the Court concludes that both Mr.Villers and Mr. Antill are situated no differently than

any other landowner taxpayer within the City of Barberton who, as property owners, had their

property burdened with the levy referred to above. In short, Mr. Antill and Mr. Villers are, along

with everyone else living within such levy area who is a property owner and taxpayer, all subject

to their tax dollars utilized as provided for in the levy to build this new school. In short, neither

Mr. Villers nor Mr. Antill can demonstrate that they individually have any unique or special

interest separate, apart, or different in character from all other landowners taxpayers in the

district such that they may sustain is different in character from all harm to all of the general

taxpayers in the area of the Barberton City School District affected by the levy. It is specifically

concluded that any economic harm they claim to assert as taxpayers is no different than any of

the other landowner taxpayers. Under Ohio law, it does not allow them separate standing to

complain as they have done in this lawsuit. Brinkman, Jr. v. Miami Univ., 12 Dist. No.

CA2006 -12-313, 2007-Ohio-4372; State es rel. Dann v. Taft, 110 Ohio St.3d 252, 2006-Ohio-

3677, at p9.

Additionally, the Court concludes that the Plaintiff FECHKO has not asserted any

claim for injury or any right which would entitle it under existing Ohio law to recover any of its

monetary expenditures in its bidding activities as damages as an unsuccessful bidder as it was in

this matter. It is found that FECHKO knowingly and intentionally, through its officers, agents

or employees, prepared a bid to do the excavation work in this area, and included within such bid
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was FECHKO's computation of the prevailing wage law for its laborers which would have to be

paid per the prevailing wage rates, if it were awarded the contract. When FECHKO now says it

was illegal to require such of bidders, that argument is disingenuous. Noteworthy is the fact that

it never, at any point until such suit was filed, obj ected to such matter, as it well could have. Nor

did it, within its bid, reserve any right to any later objection to the prevailing wage law

requirement after the bid was let to a bidder. However, now that FECHKO is unhappy with the

fact that it was not awarded the bid, it makes the sniveling complaint that the law was violated.

All of these arguments are without merit.

This Court specifically concludes the monetary amount specified in the

FECHKO bid incorporated the prevailing wage law. As it did as such, FECHKO has waived any

right to now complain that Mr. Excavator was the successful bidder or that the process was

legally flawed With no evidence showing that either one was not a responsible bidder, the

contract would have in all likelihood been awarded to FECHKO, had its monetary amount been

the lesser. FECHKO would then have been required, pursuant to its bid, to comply with the

prevailing wage law. It cannot, as it seeks to do in this matter, submit a bid including a

requirement of the prevailing wage law within its calculations, stand silent to that matter, and

wait and see if its bid was accepted and then, if not, act as an'unsuccessful bidder, complaining

about the matter. If FECHKO's logic is accepted, it would allow a bidder to knowingly violate

the contract like the one at issue here; but if unsuccessful, to then turn around and say the process

was fatally defective. If such a practice were to be adopted in Ohio, it would create chaos in

public contract bidding and encourage dishonest bidding practices.

The Court further concludes that, if for argument sake, FECHKO's actions offering

as it did its bid to the Board, knowing that it contained computation of the prevailing wage, and
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which it now says was illegal, shows at the very least the Plaintiff FECHKO was acting illegally

seeking to be awarded a contract obtained in contravention of the law it claims was

inappropriate. Had FECHKO's bid been accepted, it would likely never have raised the

prevailing wage issue. The alternative conclusion is that if FECHKO, knowing the illegal

nature of the contract specifications, nevertheless proceeded to then bid, it has an alterior

motivation such that if it were successful, it would then claim it had been awarded the contract

but would have then repudiated that portion relating to the prevailing wage as being illegal. In

either case, FECHKO, in its perfidious action presented to the Board a bid that the Board had no

reason to believe was other than honest, and that the bidder here, FECHKO, had no problem with

the terms and would stand behind it if awarded the bid. In short, the Board justifiably relied on

bids as presented to it, including FECHKO's, as it had no reason to know about what the Court

concludes was the hidden agenda of FECHKO. As such, the Court concludes that FECHKO has

waived any right to assert and any illegality in the bid specifications and it is to be estopped from

now asserting same.

Further, the Court goes on to address the Board's claim that the Northem Ohio

Chapter of Associated Builders & Contractors, Inc. ("ABC") lack of standing in this matter. It is

first of all concluded that such Plaintiff has not been demonstrated to have one of its members

named in this case as a party Plaintiff. Nowhere in Plaintiffs'Amended Complaint of April 24,

2009 is there any assertion that Plaintiff FECHKO is a member of Plaintiff ABC. And further,

even if for argument sake, had FECHKO been shown to be a member, Plaintiff ABC cannot

demonstrate that its member, for discussion purposes, FECI3KO, suffered the type of injury

which would otherwise allow Plaintiff ABC, as an independent body in trade association, to

participate in a claim such as this. As such, the Court concludes that the Northern Ohio Chapter
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of Associated Builders & Contractors, Inc.'s claims are without merit as to all designated

PlaintifEs. Plaintiff ABC must successfully demonstrate that it meets the triport test for standing

long recognized in Ohio. Plaintiff ABC absolutely fails in this regard. Warth v. Seldin (1975),

422 U.S. 490; State ex rel. Connors v. Ohio Dept. of Transp. (1982), 8 Ohio App.3d 44; Ohio

Academy of Nursing Homes, Inc. v. Barry (1987), 37 Ohio App.3d 46; Tiemann v Univ. of

Cincinnati (1998), 127 Ohio App.3d 312.

Additionally, the Court concludes that FECHKO has not demonstrated under any

existuig Ohio law that as an unsuccessful and disappointed bidder it is entitled to any monetary

relief for any damages that it incurred as a result of preparing its bid and submitting the same.

As such, this Court concludes that the Barberton City School Board's assertion that

the Plaintiffs' Amended Complaint be dismissed pursuant to 12(B)(1) and 12(B)(6) is well taken.

Additionally, the Court finds that the claims against the OSFC fail and are dismissed pursuant to

Civ.R 12(B)(6). As such, the Amended Complaint is dismissed against the Barberton City

Schools and Ohio School Facility Commission at the cost to aU the Plaintiffs.

2. Mr. Excavator's Motion to Dismiss.

The Court next turns to the arg ments asserted by Mr. Excavator, the demonstrated

successful bidder on the contract in this matter. Mr. Excavator filed its Motion to Dismiss June

17, 2009. Plaintiffs' brief in opposition filed on June 26, 2009, with a reply to such filed by Mr.

Excavator on July 7, 2009. Mr. Excavator likewise moves to dismiss this matter and in

conjunction, thereto asserts a Motion based upon Civ.R. 12(B)(1) addressing jurisdiction and

Civ.R. 12(B)(6) as upon a failure to state a claim.

Mr. Excavator makes an argument which is similar to arguments made by the other

party Defendants in this matter. That is the two taxpayers, Mr. Antill and Mr. Villers, are simply
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members of the overall landowner taxpayers category within the tax levying district of the City

of Barberton, and their complaint fails to allege any special interest in a special fund, and any

special damage they will suffer which is separate and distinct from all other taxpayers in the

district, or that they have any independent right that is unique to them as opposed to all other

taxpayers who live within the district and who are property owners that have their property

subject to such levy. In short, neither has a special interest upon which they are placed in

jeopardy unique to them and under Ohio law have no standing to assert their claim in this

lawsuit. These two Plaintiffs provided no evidence that they are participants in any "special

fund" or have any equitable ownership in any such fund. As such, these Plaintiffs' arguments

are fally unpersuasive and the Court finds that both lack standing to pursue their claims.

Brinkman, supra.

Also correctly asserted by Mr. Excavator is the position that both FECIIKO and ABC

lack standing. FECHKO does not assert any known legal injury under Ohio law as a result of its

being an unsuccessful bidder. FECHKO also fails to address the fact that it, along with Mr.

Excavator, submitted its bid for consideration by the Board, incorporating therein the prevailing

wage law calculations into the bid and otherwise complied with the requirements in the bidding

instructions. Further, neither FECHKO nor ABC have been shown to have challenged the

bidding procedure prior to FECHKO'S bid submission.

Also correctly presented by Mr. Excavator is that ABC is simply an association

without any valid assertion to make such a claim. ABC could only assert such claim where it

had a member and that such member would have standing in their own right to make a claim.

Mr. Excavator correctly concludes that FECHKO does not have such standing. This Court
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restates its conclusion that there is no evidence that FECHKO was ever a member of the trade

association known as ABC at all times material.

Further Mr. Excavator also correctly asserts, under the existing law, that just because

the Board is exempt from utilizing prevailing wages pursuant to RC 4115, in its contracts for

construction work, that does not therefore stand for the proposition that it could not elect to

choose to include such prevailing wage requirements within its bid requirements should it choose

to do so. Simply put, the exclusion of the Board from compliance with the mandatory prevailing

wa.ge`language, does not create the opposite effect, meaning it cannot use such. Arguments by

the Plaintiffs in regard to this can ornly be accomplished by tortured and otherwise unreasonable

logic. A plain reading of the statute and the case law precludes such application as the Plaintiffs

seek in this matter. The Plaintiffs' interpretation of this Statute is clearly misplaced.

As such, the Court concludes that Mr. Excavator's motion, based upon

Civ.R. 12(B)(1) and 12(B)(6) is to be ganted in that not only do parties such as Mr. Antill and

Mr. Villers, as well as ABC and FECHKO lack standing, but even if the standing argument were

accepted, none of the Plaintiffs have demonstrated that under any existing law that they have any

right to relief. It is concluded beyond doubt from Plaintiffs' Amended Complaint that none of

the Plaintiffs can prove any set of entitlement by any of the Plaintiffs to recover.

Ohio law is well settled as to the standards Court must apply in reviewing Motions

pursuant to 12(B)(1) and 12(B)(6). In general, iMotions to Dismiss pursuant to Civ.R.12(B)(6)

are designed to test the sufficiency of the party's complaint. In any ruling upon such Civ.R.

12(B)(6) Motions, the evaluating tribunal is required to take all allegations in the complaint as

true and draw all reasonable inferences in favor of the non-moving party. The trial court can

only dismiss a complaint made upon a Civ.R_ 12(B)(6) motion after it has been shown plaintiff
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can show no set of facts which would entitle it to relief. It is concluded beyond doubt from

Plaintiffs' Amended Complaint that they can prove no set of facts entitling any of the Plaintiffs

to recover.

In the instant matter, the Court has considered such guidance in evaluating the

Motion for 12(B)(6) as filed by the parties in this matter. O'Brien v. Univ. Community Tenants

Union (1975), 42 Ohio St.2d. 242; Mitchell v_ Lawson Milk Co. (1988), 40 Ohio St.3d 190, 192;

Bourke v. Carnahan, 163 Ohio App.3d 818, 2005-Ohio-5422, at p.9.

The Court has also considered the a idauce triai courts must utilize when xz:lino upon

a Civ.R. 12(B)(1) motion. The standard review for disnv.ssal pursuant to Civ.R. 12(B)(1) is

whether any cause of action cognizable by the foram has been raised in the complaint. State ex

rel. Bush v Spurlock (1980), 42 Ohio St.3d 80; Avco Fin. Services, Inc. v. Hale (1987), 36 Ohio

App.3d 65.

Plaintiffs, collectively, have by this Judgment Entry all of their respective claims

against all designated Defendants dismissed with prejudice at Plaintiffs' cost.

The Court further concludes that in light of the foregoing ruling, Plaintiffs' Motion to

file a Second Amended Complaint is denied.
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It is so ordered. No just cause for delay. This is a fmal appealable order.

Pursuant to Civ. Rule 58(B) the Clerk of Courts shall serve upon all parties in

this matter notice of this order and state upon the journal of this court

IT IS SO ORDERED.

JUDGE LYNNE S. CALLAIIAN

cc: Alan R. Ross
Nick A. Nykulak
gyan T. Neuineyer
Tamzin Kelley O'Neil
James T. Dixon
William C. Becker
Jon C. Walden

so
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STATE OF aHIO

COUNTY OF SUMMIT
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STATE EX. REL. NORTHERN i6M
CHAPTER OF ASSOCIATED-;- ! i
BUILDERS & CONTRACTOI2S, INC.,
etaI. ,,,

Appellants
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CLti;I: cr

THE BARBERTON CITY SCHOOLS
BOARD OF EbI7CATION, et al.

Appellees

3306438307 P.01/02

;l:Ti TY
:OUfqTS

IN'I'HE COURT OF APPEALS
NINTH JUDICIAL DISTRICT

C.A. No. 24898

EXHIBIT
*r ^
a _.

JOURNAL ENTRY

Appellants have moved this Court for an injunction restraining the Barbertop

Board of Education, the Ohio School Facilities Commission and related parties from ))

accepting any bids, awarding any contracts or executing any contracts for thrs

construction of the New Barberton Middle School Project that contain a clause requiring

compliance with Chapter 4115 of the Ohio Revised Code; 2) permitting any bidder tp

perform any work pursuant to any agreement that contains such a provision; 3) allowitlg

any work to commence or continue under any unlawful contract containing such clausP.;

or 4) expending any taxpayer monies on any board of education construction projeq

requiring bidders to pay prevailing wages. Appellees have responded in opposition.

In determining whether to grant injunctive relief,, courts consider four factors: (Ij

the likelihood or probability of a plaintiffs success on the merits; (2) whether ths

issuance of the injunction will prevent irreparable harm to the plaintiff; (3) what injury tq

others will be caused by the granting of the injunction; and (4) whether the public interest

will be served by the granting of the injunction, Mt. Eaton Comrnunity Church, Inc. v.

Ladrach, 9th Dist. No. 07CA0092, 2009-Ohio-77.



ALG-11-2009 11:12 AM 9TH DIST SUMMIT CLERK 3306438307 P, 02/02

]ournal Entry, C.A. No. 24898
Page 2 of 2

Upon consideration of the parties' arguments fu,d the four factm listed above, the

Court denies appellantg' motion for an injunction.

Judge
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