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NOTICE OF CERTIFIED CONFLICT

Pursuant to Article IV, Section 3(B)(4) of the Ohio Constitution, Appellant Fred Johnson
hereby gives notice that on July 29, 2009, the First District Court of Appeals, Hamilton County,
certified this case as in conflict with the decision of the Fifth District Court of Appeals in State v.
Mills, 5th Dist. Case No. 2007 AP 07 0039, 2009 Ohio 1849, Appendix at 22.

More specifically, the First District certified the following question:

Are the elements of child endangering [set forth in R.C. 2919.22(B)(1)]
sufficiently similar to the elements of felony murder with child
endangering as the predicate offense that the commission of the murder
logically and necessarily also results in the commission of the child
endangering?

In the Entry Granting Motion to Certify Conflict issued by the First District, the court
correctly cites State v. Mills as the case in conflict, but inadvertently provides the incorrect case
citation in the footnote. However, the case citation for Mills is correct in the opinion issued in

State v. Johnson. Both cases, under the correct citations, are included in the Appendix attached

to this notice.

A jurisdictional memorandum in this case is pending before this Court under case number

09-1269.
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO
STATE OF OHIO APPEAL NO. C-080156
C-080158
Appellee,
Vs, ENTRY GRANTING MOTION
TO CERTIFY CONFLICT
FRED JOHNSON,
Appellant,

This cause came on to be considered upon the motion of the appellant for
leave to file a delayed motion to certify and upon the motion to certify this appeal to
the Ohio Supreme Court as being in conflict with State v. Mills.1

The Court upon consideration thereof finds that the motion for leave and the
motion to certify conflict are well taken and are granted.

It is the order of this Court that the appeal is certified to the Ohio Supreme
Court as being in conflict with the above case regarding the following issue:

Are the elements of child endangering [set forth in R.C. 2919.22(B)(1)]
sufficiently similar to the elements of felony murder with child endangering
as the predicate offense that the commission of the murder logically and
necessarily also results in the commission of child endangering?

PAINTER, P.J. and, SUNDERMANN, J. concurring;
DINKELACKER, J., dissents,

To The Clerk: o
Enteru cd J the Cpurt on JUL 29 2008 per order of the Court.

(Copies sent to all counsel)

By: ] QN
/][ Plesiding Judge

7
' State v."Mills, 5" Dist. Case No. 2008-CA-10, 2008 Chio 6707.
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G

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Coust of Appenls of Ohio,

First District, Hamilton County.
STATE of Ohio, Plaintiff-Appelice,
v.

Fred JOHNSON, Defendant-Appellant.
Nos. C-080156, C-080158.

Decided June 5, 2069,

Background: Defendant was convicted in the
Cowrt of Common Pleas, Hamilton County, of two
counts of felony murder, three counts of child en-
dangering, and one count of felopious assanlt
arising out of the beating death of his girlfriend's
son, and was sentenced to an aggregate term of 23
years to life in prison, Defendant appealed.

Holdings: The Court of Appeals, J. Howard Sun-
dermany, J., held that:

{1} defendant waived any error arising out of trial
court's admission of “other acts™ svidence;

{2} trial court's improper but unobjected-to admis-
sion of hearsay evidenee was not plain error;

(3) defendant was not prejudiced by any deficiency
in defense counsel’s performance;

{4) sufficient evidence supported convictions;

(5) defendant could not be convicted of two counts
of felony murder; and

(6) defendant's remaining convictions did not
merge for sentencing.

Affirmed in part, sentences vacated in part, and re-
manded.

Painter, P.1., filed opinion dissenting in pari.

West Headnoles
{1] Criminal Law 110 €=1036.1(8)

110 Criminal Law
110XXIV Review
110XXIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
HOXXIV(E)L In General
110k1036 Evidence
110k1036.1 In General
110k1036.1(3) Particular Evid-
ence
[10k1036.1(R) k. Other Of
fenses and Character of Accused. Most Cited Cases

Criminal Law 110 €-21044.1(5.1)

110 Criminal Law
110XXIV Review
110X XIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
1OXXIV(E) In General
110k 1044 Motion Presenting Objee-
tion
110k 1044.1 In General; Necessity
of Motion
110k1044.1(5) Admission or
Exclusion of Evidence
110k1044.1(5.1) k. In Gener-
al. Most Cited Cascs

Criminal Law 110 £==1137(5)

110 Criminal Law
110XX1V Review
110X XIV(L) Scope of Review in General

LIOXXIV(L)1 | Parties Entitled to Allege

Error
110k1137 Esloppe!
110k1137(5) k. Admission of Evid-

enice. Mosi Cited Cases
Defendant who was convicted of felony murder and
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other offenses arising out of the beating dealh of his
girlfriend's son waived any ervor arising out of trial
court's admission of “other acts” evidence against
him, where defense counsel did not object to any of
the testimony or move for a misirial, requested a
limiting instruction only as to girdfriend’s tcst-
mony, and agreed that the limiting instruction given
by trial court was a correct statement of law. Rules
of BEvid., Rule 404(B).

[2] Criminal Law 110 €551036.5

110 Criminal Law
110XXIV Review
110XXIV{E) Presentation and Reservation in
Lower Cowrt of Grounds of Review
110X XIV(E) In General
110k 1036 Evidence
110k1036.5 k. Hearsay. Mosl Cited
Cases
Defendant's failure to object to the admission into
evidence, at trial on charges including felony
purder arising out of the beating death of his girl-
friend's son, of alleped hcarsay statements by girl-
friend and by two neighbors, waived all but plain
error with respect to admission of the testimony.

{3] Criminal Law 110 €=2419(1.5)

110 Criminal Law
110XVt Evidence
110X VII(N) Hearsay
118k419 Hearsay in General
110k419{1.5) k. Pariicular Determina-
tions, Hearsay Inadmissible. Most Cited Cases

Criminal Law 110 £521036.5

110 Criminal Law
110X XTIV Review
110XXIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
110XXTIV(E)] In General
110k1036 Evidence
110k1036.5 k. Hearsay, Most Cited

Cases

Trial court's improper but unobjected-lo admission
into cvidence, at trial on charges including felony
murder arising out of the beating death of the son of
defendant's girlfriend, of neighbors' hearsay testi-
mony that they heard victim saying he “did not
want any pain” and that he would not “de it no
more” while he wag being beaten by defendant was
not plain error warraniing rcversal of delcndant's
conviction; improperly admitted testimony did not
affect the outcome of the trial in Hght of ncighbors'
admissible testimony that defendant was yelling
and victim was erying during the incident,

{4] Criminal Law 110 €-5419(1.5)

110 Criminal Law
110XV Evidence
THIXVU{N} Hearsay
110k410 Hearsay in General
110k419(1.5} k. Particular Determina-
tions, Hearsay Inadmissible. Most Cited Cases

Criminal Law 110 €21036.5

110 Criminal Law
110XXIV Review
DIOXXIVIE) Presentation and Reservation in
Lower Conrl of Grounds of Review
LIOXXIV(E)L 1n General
110k 1036 Evidence
110k1036.5 k. Hearsay. Most Cited
Cascs
Trial court's improper but unobjected-to admission
into evidence, at trial on charges including felony
murder arising out of the beating death of the son of
defendant’s girlfriend, of girifriend’s hearsay siate-
ment that victim told her defendant had injured his
wrisl was not plain error warranting reversal of de-
fendant's conviction, in light of the substantial evid-
ence against defendant in the case.

I5] Criminal Law 110 €-=1949

110 Criminal Law
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LEOXXXT Counsel
[ 1OXXXI{C) Adequacy of Representation
1HIXXXUC)2 Particular Cases and Issues
110k 1945 Instructions
110k1949 k. Limiting and Curative
Instrctlions. Most Cited Cases
Defeadant who was convicied of felony murder and
other offenses arising out of the beating death of his
girltriend's son was not prejudiced by any defi-
ciency in defense connsel's performance arising ont
of counsel's fajlure to reguest a limiting instruction
as to the use of “other acts” evidence during the
testimony of two witnesses, and thus any such defi-
ciency did not constitute ineffective assistauce of
counsel, where broad limiting instruction on that
subject was requested and given three times during
gitlfriend's testimony. WU.8.C.A. Const.Amend. §;
Rules of Evid., Rule 404(B}.

{6] Assault and Battery 37 €==91.7

37 Assault and Battery
3711 Criminal Responsibility
371KB) Prosecution

37k21.1 Weight and Sufficiency of Evid-

ence
37k91.7 k. Assault Causing, or Inten-

ded to Cause, Great Bodily Harm. Most Cited
Cases

Criminal Law 110 €2566

1160 Criminal Law
110X VII Evidence
110X VIKV) Weight and Sufficiency
110k566 k. Ideniity and Characteristics of
Persons or Things. Most Cited Cases

Homicide 203 €£€5>1174

203 Homicide
203X Evidence
203IX((3) Weight and Sufficiency
203k1174 k. Cansc of Death. Most Cited
Cases

Homicide 203 €=1181

203 Homicide
2031X Evidence
2031X(G) Weight and Sufficiency
203k1176 Commussion of or Participation
in Act by Accused; Identity
203k 1181 k. Eyowitness Identification.
Most Cited Cases

Tofants 211 €220

211 Infants
21111 Protection

211k20 k. Criminal Prosecutions Under Laws
tor Protection of Chifdren. Most Cited Cases
Sufficient evidence supporied convictions for child
endangering, felonions assault, and felony murder
arising out of the beating death of the son of de-
fendant's girlfriend; girlitiend testified that she
heard defendant yelling at victim and saw him push
victim to the floor, that defendant attempted to re-
vive victim in the shower rather than seck medieal
treatment after victim had a seizure, and that when
they finally went to a hospital defendant chose one
that was farther away than several alternatives, and
two physicians and a depuly coroner tcstified that
victim's injuries werc inconsistent with accidental
trauma and consistent with having been abused.
R.C. §§ 2903.02, 2903.11(A)(1), 2919.22(A, B).

{7] Criminal Law 110 €=529(14)

116 Criminal Law
1101 Nature and Elements of Crime
110k 29 Different Offenses in Same Transac-
tion
110k29(5) Particular Offenses
110k29(14) k. Homicide. Most Cited
Cases
Defendant conld not be convicted of two counts of
felony murder arizing out of the beating death of
his girlfriend's son; the two counts did not involve
separate murders, but rather were alternate theories
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of liability for 2 single murder, one of which was
based on the predicate offense of child endangering
and the other of which was based on the predicate
offense of felonjous assault R.C. §§ 25903.02Z,
2941.25.

[8] Sentencing and Punishment 350H €530

35011 Sentencing and Punishment

3501HH Sentence on Convietion of Different
Charges

350HTH{A) In General
350Hk513 Particnlar Offenses
35011k53( k. Infants, Offenses Specif-

ic To. Most Cited Cases
Defendant's three convictions for child endangering
did not merge for seatencing, where the three
charges alleged different violations of the child en-
dangerment statute, and different conduct was
proveit to support each of the three charges. R.C. §§
2919.22(4, B), 294125,

{9} Criminal Law 110 €->29(14)

110 Crimipal Law
1101 Natare and Elements of Crime
110k29 Different Offenses in Same Transac-
tion
110k29(5) Particular Offenscs
110k29(14) k. Homicide. Most Cited
Cases
Child endangering and felony murder were not al-
lied offenses of similar import, and thus defendant
could be convicted and sentenced for both offenses
based on the same conduct proven by the Staic;
child endangerment statute protected the unique so-
eietal interest in keeping children safe, while felony
murder statute was intended fo protect all human
lite. R.C. §& 2903.02(B), 2919.22(B)(1).

Criminal Appeal from Hamilton County Court of
Common Pleas.Joseph T. Deters, Hamilton County
Prosecuting Attorney, and Philip R. Cummings, As-
sistant Prosecuting Attorney, for plaintifi-appeilce.

Michaela Stagnaro, for detendant-appeflant.

J. HOWARD SUNDERMANN, Judge.

*1 {9 1} In the case nnmbered B-0607511, defend-
ant-appellant Fred Johnson was indicted for soven
offenses in connection with the beating death of his
five-in girlfriend's seven-year-old son, Milton.
Count one charged Johnson with aggravated murder
in violation of 2903.01(C), with a decath-penalty
specification. Connt two charged him with feloni-
ons assault in violation of R.C. 2903.11(A)(1).
Counts three and four charged him with felony
murder with the predicate offenses of child endan-
gering in violation of R.C. 2%03.02 and felonious
agsaujt in violation of R.C. 2903.02. Counts five
throngh seven charged Johnson with child endan-
gering in violation of R.C. 2%29.22(A),
2919.22(B)(1), and 2919.22(B)(3).

1. The State’s Evidence Against Johnson

{9 21 At frial, the state presented evidence that
Milton's mother, Latina Staliworth, and his younger
sister, Toryonna, had moved from Sandusky, Ohio,
o Cincinnatl in March 2003 to escape an abusive
relationship with Toryonna's father, Taron Baoks.
While staying at a local shelter, Stallworth met
Johnson. She and Toryonna moved into an apart-
ment with Johnson around May 2003, 1n Febiuary
2004, Staliworth obtained custody of Milton from
his paternal grandparents, and Mifton came to live
with her, Toryonna, and Johnson,

A Johnson's Abuse af Stallworth and Milton

19 3} Stallworth testified that Johnson would peri-
odically abuse her and Milton. In June 2004, Stall-
worth, who was pregnant with Johnson's child, left
with Milton and Toryonna for a YMCA shelter
after she had a physical altercation with Johnson.
On the intake sheet for the shelter, Stallworth wrofe

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Worls.
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that her abuser was Taron Banks. She admitted dur-
ing the trial that she had lied about who was abus-
ing her. She testified that Johnson had choked her
to the floor. When Milfon intervened to help her,
Johnson had slapped Mikton to the floor. She stayed
at the shelter for a week. She and the children
missed Johnson, so she took ihe children and went
back 1o their apartment. That fall, she enrolled
Milion in kindergarten. She and lohnson fought
periodically during this time. She testified that
Johnson had hit her and given her a black eye.
Shortly thereafter, she gave birth fo a daughter.

{f 4} In September 2005, she and Johnson were
having financial difficulties. Johnson blamed her
and the children for the sitnation. They had just
moved to an apartment on Freeman Avenue when
they had a heated argpument. She left with the chil-
dren and went to a shelter on September 7, 2005,
She admitted that she again lied on the intake form
about the identity of her abuser. She listed her ab-
user as Taron Johnson, instead of Johnson, because
she loved Johnson and did not want to get him in
trouble. She testified that Johnson had choked,
punched, kicked, and pushed her. She testified that
she and the children went back o living with John-
son on September 20, 2005, because they missed
hin.

{1 5} Stallworth testified that, after retuming from
the shelter, she was constantly fighting with John-
gon. One of the arguments was caused by Johnson
whipping Miiton. On November 7, 2005, she called
Women Helping Women for advice on the sito-
ation. Linda Tverson, a former manager of 241
Kids, testified that her agency had received a refer
ral from Women Helping Women on November 7,
2005, alleging that one Milton Baker was being ab-
uzed by “Fred Johnson.”

*2 {9 6} On November 31, 2005, Stallworth left
Johnson again for a shelter in Northern Kentucky.
She took alf threc children with her. She testified
that she and Johnson had been arguing and fighting.

Johnson had pulled her hair and pushed her to the
ground. While staying at the shelier, she decided to
homeschool Milton instead of enrolling him in pub-
lic school in Kentucky. She filled out the neeessary
paperwork for Milton. Toward the end of Decem-
ber, Johnson starting visiting them on the weekends
and apologized for everything, so she and children
left the shelter and retuened home o Johnson.

{1 7% Teresa Singleton, the YWCA's Abuse Protee-
tion Director, testified that the YWCA provided
gervices to Stallworth three times from 2003 to
2005. Stallworth twice identified her abuser as
“Taron Banks™ and once as “Taron Johnson™ on the
intake forms. Singleton testified that it was not un-
common for battered women to give information
about their abuser that was not completely trathful
or to leave the shelter and return to their abuser.

{9 8} Stalbworth testified that, after returning from
the shelier in late December, she hecame pregnant
with Johnsor's son. She had a difficult pregnancy
and was placed on partial bed rest. As a result,
Johnson, who was working part-time in pest con-
trol, took care of the three children and
homeschooled Milton. She and Johnson would ar-
gne frequenily about Milton's sehool work. Johnson
told her that she was babying Milton too much and
that Milton would not listen to him becanse she was
always intervening and telling Johnson to leave
Milton atone.

{9 9} In June 2006, Stallworth noticed that Milion
had belt marks and welts on his body and legs, but
Milion would not tell her ow he had gotten them.
She would then confront Johnson, they would ar-
gue, and she would tell him to keep his hands off
Milton. She saw marks on Milion three more times
after that. When she would ¢uestion Johnson about
the marks, be would call her names and never tell
her what had happcned to Milton. She thought
Johnson was hitting Milton too hard with a belt.

{9 10} She testified that in latc July Mifton's wnist

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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was swollen. Milion would not teil her what had
happencd. When she guestioned Johnson, he said
that they would put some ice on it and that it would
be alright. She did not seek medical treatment for
Milton's wrist, but treated it hersclf with jce as
Johnson suggested. She testified that she kept ask-
ing Milton about his wrist. He finally told her that
Johnson had twisted his arm behind his back.

B. A Reading Lesson Gone Horribly Wrong

{9 11} Stallworth testificd that on August 10, 20006,
Johnson was afone with Milton in the master bed-
room at their home. Milton was reading a book.
The rest of the family was eating and waiching a
movie in another room. At some point, Stallworth
heard a lond boom and stomping. She turned the
volume on the televiston down and went to the bed-
room where Milton was reading to Johnson. John-
son was yelling at Milton for misprosouncing the
word “family.” Johnsoa said that Milton was acting
like *a litfle bitch” again and pushed him to the
floor. Stallworth argned with Johnson over Milton
finishing the book. She told Milton that he could
comec with her, bt Milton insisted that he finish
reading. So Stallworth left the room and went back
to watching the movie.

*3 [% 12} A few minutes later, Stallworth heard
Johnson yelling. She turned down the television
and heard another boom and thump or stomp. Whea
she returned to the room, Milton was shaking on
the floor,

{9 13} Instead of calling for emergency assisiance,
Iohnson told Staliworth that Milion was having a
seizare. He carried Milton to the bathtub and turned
on the shower. He then got into the shower with
Milton and started mbbing his head. Milton started
choking, so he turned him on his side and per-
formed the Heimlich manecuver.

C. The Trip to the Emergency Room

{9 14} Later, at Stailworth's urging, Johnson drove
Stallworth, Milton, and the two girls 16 miles from
their home to St. Luke Hospital in Florence, Ken-
tucky. When they arrived at the hospital in the early
morning hours of Angust 11, Milton was in cardiac
arrest. Dr. JTames Lucas BEvans, the emergency-room
physician, and his staff were able to resuscifaie
Milton. When Dr. Evans spoke to Staflworth, she
told kim that Milton had a seizure in the bathtab
and fell. After examining Milton, Dr. Evans told
Stallworth that Milton had been severely beaten.
Stallworth became very upset, yelling that she had
not abused her son.

{9 15% Dr. Evans testified that Milton had numer-
ous bruises and scars on his body, an unnhealed
wrist (racture, confusions on both sides of his head,
and hemorrhages in both retinas. Dr. Evans testified
that retinal hemorrhages were a “tell tale sign of
severe head injury in children that goes along with
non accidental trauma” As a result, he ordered a
CAT scan of Milton's head. The scan showed that
Milton had a subdural hematoma and swelling of
his brain tissue.

D. Milton's Treatment at Children's Hospital

1 16} Milton was transferred to the intensive care
unit (ICU} at Children's Hospital in Cincinnati.
Once there, Dr. Kathi Makaroff, a pediatric physi-
cian specializing in child abuse, examined Milten at
the request of the physicians in the ICU. Milton
wis unconscious and attached to a respirator. He
had swelling over his skull, bruising above his ears
and around his eyes, retinal hemorrhages in both his
eyes, and mulliple bruises on his body. Milten also
had numerous linear and curved marks on his arms,
trunk, and legs. His right wrist was also swollen
and deformed. The CA'T scan that had been done at
St. Luke Hospital showed that Milton had bleeding
between his scalp and his brain. Dr. Makaroff testi-
fied that Milton's brain was very swollen amd that
part of it had staricd to herniate into the hole lead-
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ing to his spinal gord, compressing the areas re-
sponsible for his respiration and heartbeat.

{917} Milton's severe head injurics, the deformity
in his wrist, and the multiple skin markings and
bruises caused Dr. Markoff to order additional
tests. A skeletal survey of Milton's bones and a
CAT gean of his chest, abdomen, and pelvis con-
firmed that Milton had two fractures in his right
wrist, at least 20 rib fractures, and fractures io both
his pelvic bones. These fractures, which were in
various healing stages, wete between ten days and
two months old. Miltoa's eyes were also examined
by an ophthalmologist who determined that Milton
had retinal hemorthages in both his eyes.

*4 {9 18} The ICU alzo ordered two sets of exams
to measure Milton's brain activity. Both sets of cx-
ams, which were performed six to eight hours apart,
showed no brain activity. Milton was taken off life
support and died on the evening of Augnst 12,
2006,

{9 19} Dr. Makaroff testified that Staliworth had
teported that Milton had a history of seimures and
that Milton had snffered a seizure at home on the
night he came to the hospital. She also said that
Milton had plaved football. Dr. Makaroff testified,
however, that Milton's injuries were not cansed by
a seizure, by falling in the bathtub, by playing foot-
ball without proper padding, or by play boxing or
roughhousing with 2 same-aged or slightly older
peer.

{9 20} Dr. MalcarofT icstified that it would have
taken considerable force to fracture Milton's ribs
and his pelvic bones. She testified that slamming a
child, punching a child, or throwing a child could
have caused these infuries. She further testified that
the large number of patterned matks on Milton's
body were not normal childbood scrapes or scars,
but were consistent with Milton being disciplized
with an iroplement such as a belt, a switch, or a rod.

{1 21} Dr. Makaroff further explained that retinal
hemorrhaging occurred when children were viol-
cutly shaken, thrown down, or thrown against an
object. Dr. Makaroff testified that Milton's head in-
juries were so severe that they would have immedi-
ately incapacitated him, In Dr, Makaroff's opinioy,
Miltort was a victim of on-going child abuse.

E. Stallworth's Statements tp Police

{ 22} In the meantime, Stallworth was being inter-
viewed by the police. In an initial interview, Stall-
worth told police that Milton had been diagnosed
with epilepsy when he was two years old and that
he frequently suffered from seizures. She said that
Milton had had a seizure causing him to fall in the
baihtub and hit his head. She also said Miltor had
expericnced a seizure three days carlier and fell off
a barstool. When questioned about his other injur-
ies, she atiributed them to playing football. She told
police that her fance, Chris Parshall, had driven
her, Milton, and her two daughters to the hospital in
a red Ford Focus. She told police that she did not
live with Parshall, that he had left the hospital with
her two other children, and that she did not know
where he was because e would pot return her
phone calls,

{% 23} In a second interview with police, Stall-
worth was shown photographs of Chris Parshall and
Fred Johuason. She identified Parshall, but denied
knowing Johnson. The police, who had independ-
enily confirmed that Parshall and Johoson were the
same person, knew Stallworth was lying. Stallworth
told police that she had left Milton and the girls
with Parshall most of the day. When she came back
around 8:45 p.m., Parshall and the children were
eating ravioli and watching a movie. Milton seemed
fine. Around 10:45 p.m. she left for a Rally's res-
taurant. When she came back to the apariment,
Milton was in the shower. Parshall was playing
video games and the two girls were watching a
movie. When she weni to check on Milton, he was
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shaking in the bathtub.

*5 {9 24} The officers told Stailworih that Milton's
injuries were not consistent with her story, and that
they did not believe she was telling the entire truth.
Staflworth was told that she would be in trouble if
she continued lying. Stallworth then told police that
she was afeaid of Parshall becausc he had hit her in
the past. She said that she had never seen Parshall
hit Milton, but that he must have hit Milton while
she had been away to pick up food that night be-
cause he was the only other adult with Milton at
that time. She told the officers that she had not
caused Milion's injuries. She said that Parshalf
would often get upsei with Milton when be was
reading and could not pronounce words correctly.
Stallworth, however, continued to ingist that she did
not know the whercabouts of Parshall or her daugh-
ters.

{] 25} After Johnson had been arrested, Stallworth
gave a third statement to police. She told them that
she wanted to tell them what had really happened
becausc she owed it to Millon, who was dyiag, to
be imthful. Stallworth was also concerned that she
would go to jail if she were untruthful. In the inter-
view, Stallworth admittcd that Johnson and Chris
Parshall were the same person. She told police that
Johnson had been mentaily and physically abusive
to her and that she had taken Milton and his sisters
on a aumber of occagions to live in shelters.

{% 26} She also said that Johnson had hit Milton
with a belt for not doing his schoolwork properly,
and that the abuse had gotten worse during the past
two months. She had seen Johnson punch Milton in
the arm or the chest several times for mispronoun-
cing words while reading. She had noticed bruises
on Milton's back and botiom from belt whips. She
said that Milton would not cry, but that he would
just “suck it up like it was nothing.”

{1 27} She told police that, around 8:45 p.m. on
August 10, she was watching television and color-

ing on the floor with the girls, when Johnson had
asked Milton to come nio the master bedroom and
finish reading his book. She had just refurned from
a fast-food restanrant with some food. She heard
Johnson velling. She asked Johnson to let Millon
eat his food. She and Johnson then argued over
Milton finishing his reading. Milton told her that he
would finish reading the book before eating. She
went back to eating with her danghters. Then she
heard a “boom, boom, boom.” She went back to the
room and tokl Johnson fo leave Milton alone,
Milton was geiting up {rom the {loor, Milton looked
fine, so she lefl the room again.

{9 28} Shortily thereaficr, she heard another “boom,
boom, boom.” When she ran back to the room,
Milton was on the floor, holding his arme. He was
looking at her fo help him. She and Johnson then
started arguing. She picked up her two daughters,
who had followed her, and put them in another
room. She turned on a4 movie for them to waich,
focked the door, and told them not to come out.
When she came back into the room, Milton was ly-
ing on the floor. She siarted screaming at Johnson.
He told her that Milkon had had a seizure and that
he would be alright. He picked up Milton, turned on
the shower, and got in the shower with him. She
was yelling for Johnson to get Millon out of the
shower, but Johnson kept telling her that Milton
was going to be alright.

*6 {9 29} After a few minuies, Johnson got out of
the shower with Milton. Stallworth ran into the bed-
room. Johason brought Milion in and gave him the
Heimljch maneuver. Milton started vomiling. She
cleaned up Miflton and pui his clothes on, so they
could take him to the hospital. Johnson carried
Milton to the ear. She got the girls, who had been
slecping, and they drove fo the hospital. Johnson
carricd Milton into St. Luke Hospital and stayed in
the waiting room. with the girls. Johnson followed
the ambulance to Children's Hospital, but he left
once he saw her with police officers outside the
hospital. She had been unable to get in touch with
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him since that time.

F. Johnson's Apprehension and Interrogation

{4 30} During this samc time, Johnson had returned
bhome from St. Luke Hospital and had barricaded
himself inside with the two little girls. A SWAT
team had (o be called before Johnson was arrested.
After his arrest, the police searched the home and
found numerous belts in the residence, including in
the room where Milton had been reading to Johp-
sot.

{9 31} Johnson was interviewed by the police later
that day. During the interview, Johnson claimed
that be had known Stallworth for three or lour
years, and that they had a child together, but he in-
sisted that they were not living together. He denied
hitting Milton with his hands or with a belt. He zaid
that Milton was a good child who suffered from fre-
guent seizures. He told police thar Milton had fallen
down sieps during a seizure and had hurt his wrist.

{49 32} Johnson atiributed the numerous marks and
bruises on Milton's body to playing football without
a shirl, play boxing with friends in the neighbor-
hood, and being “jumped” by some bigger boys in
the neighborhood for a persomal game system.
Johnson told police that he “had no idea” that
Milton's ribs and pelvic bones were broken.

{9 33} Johnson claimed that he had been watching
a movie with Stallworth, Milton, and the two girls
on Angust 10. Around 11 p.m., Milton went into
the bathroom to take a shower. Stallworth noticed
that Milton was taking a long time, so she went fo
check on him. She found Milton half in and half out
of the shower. Johnson got in the shower with
Milton and started rubbing his head and face “to
bring him out of it.” When he touched Milion's
head, it did not feel right. He thought Milton had hit
his head on the bathtub.

{% 34} He heard funry sounds in Milton's chest that

hie had not heard before. He thought thal Milton
could have been choking on his tongne, so he put a
spoon o Milton's mouth to hold his tongue. He then
put Mifton on the bed and performed the Heimlich
manteuver, which caused Milton to vomil. lHe
turncd Milton on his side and nsed a bulb syringe to
suction out Milton's mouth.

4 35} Johnson denied driving Milton to the hospit-
al. Instead, he told police that he had siayed home
while his friend Chris drove Stallworth and Milton
1o the hospital. When the police asked Johnson for
Chris's last name and phone number, Jchnson
chanpged his story and told police that Chris had just
happened to stop by to see him and ended up driv-
ing Stallworth and Milton to the hogpital. In a
second tape-recorded statement, however, Johnson
told police that he had gone with Stallworth and
Milton to the hospital, but that Chris had taken him
and the girls back home.

*T7 14 36} When the police informed Johnson that
they had towed his car, Johnson denied ownership
of the vehicle. Johnson alse denied using the name
Chris Parshall, even though the police had found a
binder of paperwork in the car, some of which had
the name Chris Parshali on it and some of which
had the name Fred Johnson. The police also found a
belt buckle in the shape of an “F” in the glove box
of the car.

{9 37} When asked specifically if Stallworth had
ever beaten Milton with a belt or if she had ever
caused any of Milton's injuries, Johnson teld police
thiat she had never hit Milton. Johnson also told po-
lice that he had not heard from Stallworth after
Milton had been taken to the hospital.

G. Statements from Johnson's Neighbors

{4 38} During their investigation, the police spoke
with Johnson's next-door neighbors, Pamela and
Venita Collis. The two women testified that they
were standing outside on the evening of August 10,

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.




FOR EDUCATIONAL USE ONLY Page 10
Slip Copy, 2009 WL 1576644 (Ohio App. 1 Dist.), 2009 -Ohio- 2568

(Cite as: 2009 WL 1576644 {Ohio App. 1 Dist.))

2006, when they heard somecone erying. Whea they
walked in the backyard, the crying got louder. They
heard Johnson yelling at Milton and Milton erying.

I 397 Pamela testified that she heard Johnson
“whooping” Milton and yelling, “Do you want
pain? You want pain? I'll give you pain.” Milton
was crving and saying, *No, sir. I don't want no
pain.” Venita testified that she heard Fred beating
Milton. Milton was crying and pleading with John-
son, “Okay. Okay. Okay. Okay. I won' do il no
more. T won't do i1 no more. I won't do it no more.”
Johnson then yelled, “Do you want pain?’ When
Milton replied, “No,” Johnson yelled, “Well, Ul
give you paia.”

£4 407 Both women testified that the crying lasted
five to fifteen minnes. Later that night, Pamela saw
Johnson put Milton in the car. The next day, Venita
saw the police towing Johasons vehicle. When
Venita told Johonson about his car, he peeked
around the comer, went back in the house, and
locked the door. Later that day, they learned from
the police that Milton had died.

H. Coroner's Testimony

{1 41} Hamilton County Deputy Coroner Obinna
R. Ugwu performed the antopsy on Milton. His ex-
ternal examination showed that Milton had injuries
extending from his head to his toes. Milton had
melliple patterned and nonpatterned injurics on his
arms, trunk, and leps, some of which were between
48 hours and two weeks old. Ugwu testified that
Milton had semicircular and linear marcks that had
been cansed by an implement such as a belt or a
belt buckile. Milton also had a mmmber of recent
contusions on his body, including contusions on his
head, his right clavicle, his front left thigh, and the
back of his left foot.

£ 42} Milion also had an older through-
and-through laceration to his tongue that Ugwu sur-
mised had been caused by Milton's teeth lacerating

his tongue after significant tranma to his head.
Milion also had a number of fractured bones. He
had fractures in two bones in his right forearm,
fractures to both hiz pelvic bones, fractures to all
twelve ribs on the left side of his body, and frac-
tures to five of his ribs on the right side of his body.
Some of these fractures were a week old, some
were a month old, and some had ocenrred within 24
to 48 hours of death. Dr. Ugwu testified that the rib
and pelvic fractures wounld have been very painful,
making ii difficuli for Milton to breathe and walk.
In Dr. Ugwu's opinjon, these fractures indicated
that there had been repeated blunt-force trauma to
Milton's body consistent with child abuse.

*§ {943} When Dr. Ugwu examined Milton's head,
he noted thal Milton's eyes were surrounded by a
dusky gray discoloration that was consistent with a
blunt impact to that area. Milton had a large contu-
sion behind his left ear that had occurred within 48
hours of the aufopsy. Milten also had an almost
identical contusion behind his right car. Milton also
had a large contusion on the back of his head. Tests
performed on the large contusion on the back of
Milton's head revealed that there were two injuries:
a newer injury that was superimposed on an older
injury. Milion also had a partially healed abrasion
on the right side of the back of his head.

{9 44} Dr. Ugwn testified that when he resected
Milton's scalp during the autopsy, there was extens-
ive bleeding under the arcas where there had been
exterior bruising and in other areas where there had
been no indication of exterior injurics to kis scalp.
He opined that Miiton had sustained at least four
recent blows to his head. He testified that the injur-
jes 1o the back of Milion's head were caused by a
hard flat object, such as a wall, a floor, or a flat
piece of wood.

£% 45} His internal cxamination revealed that blood
had collccled between the dura, a tough covering
over the braig, and the arachnoid membrane, which
is underneath the dura and wraps directly around
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brain. Milton also had extensive bleeding between
the arachnoid membrane and the brain ifself, in-
cluding bleeding on the left, right, and frontal sur-
faces of his brain. Milton also had bleeding in his
retinal nerves.

{9 46} Dr. Ugwu concluded that Milton bad died
by homicide and noted that the canse of death was
severe brain injuries due to extremc blunt-impact
trauma to the head. Dr. Ugwu testified that the ex-
tensive imjuries to Milton's brain were consistent
with a child falling from a two- or three-story
building, but were not consistent with a child hav-
ing a seizure and siriking his head on a bathtub, Dr.
Ugwu stated that the contusions located beohind
Milton's ears were not accidental injuries, but werc
consistent with blunt-foree tranma caused by a fist
or an implement. Dr. Ugwn testified that, given the
various injuries detailed in the aulopsy, both recent
and oid, he beligved that Milton had been snbjected
to mnltiple episodes of blunt, violent force and was
a vietim of child abuse.

I Jury Verdict and Sentence

{1 47} After hearing all the evidence, the jury ac-
quifted Johnson of aggravated murder, but found
him guilty of the remaining counis. The trial court
sentenced Johnson to an aggrogate term of 23 years
to life in prison. The trial court merged count two,
the lelonious assault, with count 4, the felony
murder predicated upon felonious assanlt. The trial
court sentenced Johnson to fifteen years to life in
prisor on counts three and four, the two felony-
murder charges, and it ordered those terms to be
served concurrently. With respect to the child-
endangering counts, the trial court sentenced John-
son conourrently to five years in prison for count
five, to eight years in prison for count six, and to
eight vears in prison for count seven. The trial conrt
otherwise made all the child-endangering terms
consecutive to the termy for the remaining offenses.

*Q (4 48} When Johnson had committed the
miurder, he had been on community control in the
case numbered B-0406121 for two counts of non-
support of dependents. Following the murder trial,
Johngon pleaded no confest to violating his com-
munity control. The trial court found Johnson
gnilty, terminated his community coatrol, and sen-
tenced him to concurrent nine-month prison terms
thal were made consecutive to his sestence in the
murder case.

IIL Dismissal of Appeal Numbered C-080158

{1 49} Johnson has filed appeal number C-080158
in the case npumbercd B-0406121, but his assign-
ments of error challenge only those proceedings re-
lating to his convictions for murder, fclonious as-
sault, and child endangering in the case mumbered
B-0607511. We, therefore, conclude that Jfo]mson
has abandoned appeal number C_-OSOISS.H\} As a
result, we dismiss this appeal. N

FN1. State v. Bensom, 152 Ohio App.3d
495, 2003-Chio-1944. 788 N.E.2d 693, at
% 8.

FN2. State v. Ferez, 1lst Dist. Nos, C-
040363, C-040364, and C-040365,
2005-Ohio-1326, at " 24.

IV. Appeal Numbered C-080155

{1 50} In the appeal numbered C-080156, Johnson
raises five assignments of error for our review. He
challenges the trial court's admission of other-acts
and hearsay evidence against him, the effectiveness
of his trial counsel, the weight and sufficiency of
the evidence supporiing his convictions, and his
senlence. We vacate the seatences imposed for the
counts of felony murder and remand this ease to the
trial court for the imposition of only one sentence
for those two counts. The trial court's judgment is
otherwise affirmed.
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A. Admission of Alleged Other-Acts Evidence

19 51} In his first assignment of error, Johnson ar-
gues the irial court erred as a matter of law by al-
lowing the state to introduce other-acts evidence
against him in violation of Evul R. 404(B).

19 52} Evid.R. 404{B) provides that “evidence of
other erimes, wrongs, or acts is not admissible to
prove the character of person in order to show ac-
tion in conformity therewith. It may, however, be
admissible for other purposes, such as proof of
motive, opportugpity, infent, preparation, plan,
knowledge, identity, or absence of mistake or zcci-
dent.”

{9 53} Johnson argucs that testimony from Stall-
worth, Teresa Singleton, the Abuse Protection Dir-
ector of the YWCA, and Linda Iverson, the one-
time manager of 241 KIDS, was improper because
it was elicited merely for the purpose of proving
that he had previously abused Stallworth and
Milton and, therefore, must have abused Milton on
the night that Milton was fatally injured.

{9 54} The record reveals, however, that prior to
Singleton's testimony, counsel for the state and the
defense met with the court in chambers. Their dis-
cussions in chambers were not transcribed. Immedi-
ately after Singleton's testimony, connsel met with
the trial court again in chambers. The trial courl re-
ferred to the prior discussion in chambers and asked
defense counsel if she would like the court to give a
limiting instruction to the jury with regard to John-
son's character. Defense counnsel told the trial court
that such an instruction would be more appropriate
during Stallworth's testimony. The trial court then
replied that it would provide the limiting instruction
during Stallworth's testimony. The diseussion in
chambers then ended.

*10 {f 55} Iverson testified without objection.
Stallworih testified next. During Stallworth's testi-
mony, the trial court sua spontc gave two limiting

instructions. In both instructions, the trial court told
the jury that “any testimony of acts said to have
been done by the defendant before August i,
2006, is not admiited in any way to prove the char-
acter of the defendant, to show that he acted con-
sistently with any particular character in any mat-
ters alleged in this case. Such testimony is admitted
at this point for purposes of consideration as to
what effect it may have, if any, with regard to a
motive or imtent or absence of mistake or
ac[cident], or to help with evaluating this witness's
testimony with regard to any motivations, she may
or may not have had in regard to speaking or acting
or not speaking or acting in any particular way.”

{7 56} Laier, duting a break in Stallworth's testi-
mony, the trial court met with counsel for the state
and the defense to inform them that one of the jur-
ors had asked the court's bailiff if the court could
clarify its instruction about Stalworth's testimony.
The irial court told counsel that it intended to re-
state the limiting instruction waless counsel had a
problem with doing so. Counsel for both the siate
and the defense agreed that the trial court shonld re-
state the limiting instruction. When the trial re-
sumed, the trial court gave the jury the same limit-
ing instruction and stated that the instruction was to
remain in coffect during the remainder of Stall-
worth's testimoay. Johnson did not objoct to the
court's instruction or otherwise draw the court's at-
tention to any inadeqgunacy in the instruction.

f11 {9 57} The record reveals that the court and
counsel] engaged in an extensive discussion regard-
ing Singleton, Iverson, and Stallworth's testimony.
Defense counsel did not object to Singleton's or
Iverson's testimony or request the trial court to give
a limiting instruction for their testimony. Rather,
defense counsel only sought 2 limiting instruction
for Stallworth's festimony. The trial court gave a
limiting instruction thai adequately informed the
Jury that it could not use Stallworth's testimony as
“other acts” evidence prohibited by Evid.R. 404(B).
Defense counsel, moreover, agreed that this instruc-
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tion was a correct statement of law. Johnson cannot
now argue that the trial conrt erred in admitting this
lestimony, when he requested a limiting instraction,
the trial court gave the requested instruction, and
Johnson did not object to the instruction or move
for a mistrial. As a result, we overrule the first
assignment of error.

FN3. See State v. dustin (Dec. 17, 1986),
1st Dist. No. C-860148; State v. Wharton,
oth Dist. No. CAL 23300,
2007-0Ohio-1817, at § 44; Rowder v
Amnenberg, 1st Dist. No. C-040469,
2005-Ohio-6515, at § 19; Urutia v. Jewell
{2062), 257 Ga.App. 869, 873, 572 8E.2d
405.

B. Admission of Alleged Hearsay Statements

{1 58} In his sccond assignment of error, Johnzson
argues that the trial court's admission of several
hearsay statements from Pamela and Venita Collis
and from Stallworth prejudiced his right to a fair
irial.

{21 {1 59} Johnson's failure to object to the admis-
sion of any of these statements at trial has waived
all but plain error. For there to be plain error, there
mmst be a plain or obvious error thai “affect[s]
‘substantial rights,” which has been interpreted to
mean ‘but for the error, the ouicome of the trial
clearly would have been otherwise.” “

FN4. State v. Litreal 170 Ohio App.3d
670, 2006-Ohio4516, 868 N.E.2d 1018 at
9 11, quoting Siate v. Barwes, 94 Ohio
56.3d 21, 27, 2002-Ohio-68, 759 N.E.2d
1240.

*11 [31 {9 60} Johnson firsl contends that the trial
courl erred by permitting Pamela and Venita Collis
to testify that they had heard Johnson yelling at and
beating Milion, and Milton crying on the day that
he died. The Collis sisters' testimony that they had

heard Johnson beating Milton and Milton erying on
the night of the pourder was nof hearsay. It was
based on their firsthand knowledge and was, there-
fore, admisstble under Evid. R. 602, Their testimony
about Johnson's statements, although offered for the
truth of the matter, was also not hearsay beeause
Johnson's siatements were admissible under
Evid R.BM{IN{2) as statemenis against interest,
But the Collis sisters' festimony about Milton's
statements that he “did not want any pain” and that
ke would not “do it no more™ was clearly hearsay
and was not admiszible under any of the recognized
exceptions to the hearsay rule. Buf in light of the
admissibility of the Collis sisters' other testimony
that Johnson was yelling and Milton was crying, we
cannot say that the improper admission was plain
error that affected the outcome of the trial.

[41 {% 61} Johuason also contends that Stallworth
should have been prohibited from lestifying that
Milton had told her that Johnson had injured fus
weist. While we agree that Stallworth's testimony
was hearsay, her single statement can hardly be
congidered a8 plain crror in the context of all the
gtate’s evidencc against Yohnson. We, thercfore,
overrule Johnson's second assignment of error.

C. Ineffective Assistance of Counsel

{9 62} In his third assighment of error, lohnson
claims he was denied the effective assistance of
counsel. Johnson claims that his counsel was inef-
fective for failing to object to the prejudicial other-
acts evidence and hearsay evidence discussed in the
first and second assignments of error.

{1 63} To prevail on his argument, Johnson “nus(
show that [his] counsel's ropresentation fefl below
an objective standard of reasonableness™ amd
that he W%SN grejudiced by counsel's deficient per-
formance. Prejudice is demonstrated by show-
ing “that there is a reasonable probability that, but
for * * *{the] errors, the result of the proceeding
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would have been different. A reasonable probability
is a4 probability sufficient to undermine confidence
in the outcome.” © ' Both prongs must be met o
demonstrate ineffective assistance of counsel. John-
son, furthermore, must overcome the presumption
that defense counsel's performance constiluted
sound trial strategy.

FN3. See Stricklond v. Washingfon {1984},
466 U5, 668, 688, 104 S.CL 2052, 80
L.Xd.2d 674,

FN6. See id. at 687,

FNT. See id. al 604.

FN8. State v. Bond (Oct. 29, 1599), lst
Dist. No, C-990195,

{51 19 64} Based upon our holdings in the first and
second assignments of error, Johnson's elaims of in-
effectiveness arc without merit. As stated in onr re-
sponse to the first assignment of error, defense
counsel was not deficient for requesiing and receiv-
ing a limiting instruction from the trial court that
adequately informed the jury that it could not use
Stallworth's testimony as “other acts™ evidence pro-
hibited by Evid.R. 404(B). While defense counsel
was arguably deficient for falling to reguest a limit-
ing instruction during Siagleton and Iverson's tesii-
mony, we cannol say that Johnson was prejudiced
by their testimony in light of the broad limiting in-
struction that was requested by defense counsel and
given by the trial court three times during Stall-
worth's testimony.

*12 {4 65} While dctense counsel should have ob-
jected on hearsay grounds io the testimony from the
Collis sisters and Stallworth regarding Milion's
statements, we camnot conclude based upon our
holding in the second assignment of error that
counsel's failure to object prejudiced Johmmn,h\9
Becanse we have also concluded that ihie remainder
of the Collis sisters’ testimony was not hearsay, any
hearsay objection to that testimony wonld have

been tuiile. Thus, counsel cannot be said to have
been ineffective on that basis either. As a result, we
overrule the third assignment of crror.

FNO. State v. Davis, 6th Dist. No. WD-
07-031, 2008-0Chio-3574, at 4 21-29.

D. Sufficiency and Weight of the Evidence

{9 66} ln his fourth assignment of error, Johnson
argines that the felony mmrder, felonions-assault,
and child-endangering convictions were not sappor-
ted by sufficient evidence and were against the
manifest weight of the evidence.

i 67 When a defendant claims that his conviction
is supported by insufficient evidence, this court
must review the evidence in the light most favor-
able to the prosecution and determine whether any
rational trier of fact could have found all ihe ele-
ments of the crime proved beyond a reasonable
dcmbt.H\'i When addressing o manifest-weight
claim, this court must review the record, weigh the
evidence and all reasonable inferences, consider the
credibility of the wiinesses, and determine whether,
it resolving conflicts, the trier of fact clearly lost its
way and created a manifest miscarriage of
justice.”

FN10. State v. Eley {1978), 56 Ohio 8124
169, 383 N.E.2d 132,

FN11. Tibbs v. Florida (1982), 457 U.S.
31,102 5.Ct. 2211, 72 L Ed.2d 652.

1% 68} During the trial, Stallworth testified that
Milton was bora on December 21, 1998, and was
seven years of age when Johnson had taken him in-
to a bedroom to finish reading a book. Soon there-
after, she heard Johnson yelling and then a thump
or a stomp or boom. When she went back fo the
room, Johnson was yelling at Milton for mispro-
nouncing a word. Johnson called Milton “a little
bitch” and pushed him to the floor. Afier exchan-
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ging words with Johnson and Milton, she left the
room.

{9 69} Shorily theseafter, she heard another boom.
Whoen she returned, Johnson was standing over
Milton, who was shaking on the floor, When Stali-
worth asked what had happened, Johngon told her
that Milton had suifered a seizure. Instead of seek-
ing the emergency medical treatment that Milton
needed, Johason attempied to revive Milton by put-
ling him in the shower. When Stallworth finally
convinced Johnson to lake Milton {0 a hospital, he
drove 16 miles away from their home to a hospital
in northern Kentucky, when a number of other hos-
pitals were located within several miles of their
hogne,

f6] {§ 70} Dr. Evans, the emergency-room physi-
cian at St. Luke Hospital, and Dr. Makaroff, a pedi-
atric physician specializing in child abuse at Chil-
dren's Hospital, both testified that Milton's head in-
Juries were not consistent with accidental trauma.
De. Makaroff testified that Milton's head injuries
hiad been caused by a great foree, as if he had been
thrown down violently or thrown against a hard ob-
joet. The deputy coroner, Dr, Ugwu, testified that
Milton had sustained at least four recent severe
biows to his bead, cansing extreme frauma and ulti-
mately his death. Dr. Ugwn testified that the blows
to the back of Milton's head had been caused by a
hard flat object, such as a wall, a floor, or a flat
pieee of wood, while the blows 1o the side ol his
head were consistent with a belt or a fist striking
him. Dr. Ugwu testified that the extensive injuries
to Milton's brain were consistent with a child fali-
ing from a two- or three-story building. This evid-
ence was sufficient io convict Johnson of the three
counts of child endangering, felonious assault, and
the two connts of folony murder,

*13 M 71} Johason argues, nonelheless, thai the
jury lost its way in believing Stallworth's testi-
mony. But the weight to be given the evidence and
the credibilily to be afforded her teslimony were is-

snes for the jury to dt:term'uw.FM}2 The jury was

abie o observe Stallworth's demeanor, gestures and
voice inflections, and to use those observations to
weigh her credibility,ﬂ\ 3 The jury, as the trier of
fact, was free to belicve all, parl, or none of her
testimony.

FN12. See Stale v. Dye, 82 Ohio 81.3d 323,
329, 1993-Ohio-234, 695 N.E.2d 763;
State v. Frozier, 73 Ohio St.3d 323, 339,
1995-0hio-235, 652 N.E.2d 1000,

FN13, See Myers v. Garsen, 66 Ohio St.3d
610, 615, 1993-0Ohin-9, 614 NE2d 742;
Seasons Conl Co. v. Cleveland (1984), 10
Ohio 5t.3d 77, 80, 461 N.E.2d 1273.

FN14. See State v. Lomg (1998}, 127 Ohio
App.3d 328, 335, 713 N.E2d §; Stare v
Nichols (1993}, 85 Ohio App.3d 65, 76,
619 N.E.2d 80,

{1 72} During the trial, Johnson maintained that

Stallworth had abused Milton and that she had
caused his death. As a resull, defense counsel re-
peatedly attacked Stallworth's eredibility. Defense
counsel cross-examined Stallworth extensively
ghout the inconsistencies in her prior siatements to
police and medical personnel. Defense counsel then
highlighted those inconsistencies in closing argun-
ment to the jury. Defensce counsef also pointed out
that Stallworth had only been charged with child
endangering in consection with Milton's death,
when she could have been charged with involuntary
manslsughter, and that she had a molive to testily
against Yohnson. The jury, however, found Stall-
worth's testimony thai Johnson had fatally beaten
her son more credible than the defonse's theory that
Stallworth had committed the crimes.

{ 73} Moreover, as the state points out, Stall-
worth's testimony was supporled by other evidence
at trial. Neighbors Pamela and Venita Collis testi-
fied that they had overheard Johnson yelling at and

© 2009 Thomson Reulers. No Claim to Orig. US Gov. Worls,




FOR EDUCATIONAL USE ONLY Page 16
Slip Copy, 2009 WL 1576644 (Ohio App. 1 Dist.), 2009 -Ohio- 2568

{Cite as: 2009 WL 1576644 (Ohio App. 1 Dist.))

beating Milton while Milton cried. Police investig-
ators also recovered a number of Iohnson's belts
from the residence, some of them from the very
room that Johngon and Milton had been in prior to
his death. Johnson himseff told police that he had
never seen Stallworth beat Milton.

{4 74} Johnson's own behavior was also indicative
of his puilt. Johnson barricaded himself at his home
until a SWAT team had to be called. And when he
was finally questioned by investigators, Johnson
lied about using the pame Chris Parshall and about
his ownership of the red Ford. He also said that
Milton had experienced a seizure and had fallen in
ihe bathtub on the night In question. But testimony
from Dr. Evans, Dr. Makaroff, and Dr, Ugwu
firmly refuted any claim that Milton's injuries had
been caused by a seizure or a fall in a bathinb.

{4 75} These doctors concluded, based upon the
multiple injuries that had been inflicted upon
Milton over at least a two-month period-the frac-
tured wrist, fractured ribs, and fractured pelvie
bones, the pumerous culancous markings and
bruises fo his body, and the significant head
trauma-that Milton had been severely beaten and
that he was a victim of child abuse. Dr, Ugwn testi-
ficd that Milton had suffered at least four recent
blows to his head, and that these blows had caused
his death. In view of this evidence, no reasonable
person could claim that the jury lost its way and
created 2 manifest miscarriage of justice in con-
cluding that Johnson had inflicted the injuries npon
Milton, rather than Milton's own mother. We, there-
fore, overrile his fourth assignment of error.

E. Sentencing Issues

*14 [ 76 } In his fifth assigament of error, John-
son argues that the trial courl erred in sentencing
him for two felony murders and three counts of
child endangering because they are allied otfenses
of similar import under R.C. 2941.25. He maintains

thai there was one act with one viclim, and that all
his offenses should have merged into one offensc of
felony murder with a sentence of 15 years to life.

771 R.C. 2941.25 provides the following:

{4 78} “(A) Where the same conduct by defendant
can be constried to coastifute two or more allied
offenses of similar import, the indictment or in-
formation may contain counts for all such offenses,
but the defendant may be convicted of only one.

£ 79} “(B) Where the defendant's conduect consti-
tutes two or more offonses of dissimilar import, or
where his conduct resulis in two or more offenses
of the same or similar kind commnyiited separaiely or
with a separate animus as to each, the indictment or
information may conlain counts for all such of-
fenses, and the defendant may be convicted of all of
them.”

{9 80} In Straie v. Ruwnce, the Ohio Supreme Court
held that when considering whether two or more of-
fenses constitute allied offenses of similar import
under R.C. 2941.25(A), cowrts must employ a two-
step test. In the first step, the statutorily
defined elements of the offenses are compared in
the abstract. if the elements of the offenses
correspond to such a degree that the commission of
one crime results in the commission of the other,
then the offenscs are allied, and the court musi un-
dertake the second step in the analysis.m” If,
however, the elements of the offenses do not cor-
respond, then the crimes are of dissimilar import,
and the court's ipguiry ends. In the second
step, the defendant’s conduct is reviewed to determ-
ine whether the defendant can be convicted of two
offenses of similar import 9 If the court finds
either that the offenses were committed separately
or that there was 2 separale animus for each crime,
the defendant may be convicted of both
offenses.

FN15. 85 Ohio St.3d 632, 1999-Ohio-291,
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TION.E.2d 699,

FN16. Id at 638, 710 N.E.2d 699.
FN17. I

FN18. 14

FN19. K

FN20. Id at 638-639, T10 N.E.2d 659,

{1 81} In Srate v. Cabrales, the Ohio Supreme
Court clarified that Ranee does not require an exact
alignment of the elements of the offenses.) T2
“Instead, if in comparing the clements of the of-
fenses in the abstract, the conrt determines that the
offenses are so similar that the commission of one
offense will pecessarily result in the commission of
the other, then the offenses are allied offenses of
simmilar import [emphasis added].”

FMN21. 118 Ohin 5t3d 54,
2008-Ohio-1625, 886 N.E2d 181, para-
graph one of the syllabus.

FN22. 1d.

{1 82 Subsequently, “[i]ln Staze v. Bmwn,thJ ihe
supreme court developed a preemptive cxception
holdistg that resort to the two-tiered test developed
in Rance and other opinions is unnecessary ‘when
the legislature’s_intent is clear from the language of
the statate.” * In Brown, the court held “that
separate convictions for agpravated assault under
two different subdivisions of the same statnte viol-
ated R.C. 2941.25 even thongh sach form of the of-
fense could be committed without necessarily com-
mifting the other [orm, because the General As-
sembly did aot intend for the convictions to be sep-
araiely punighable. The subdivisions addressed
“two different forms of the same offense, in each of
which the legislature manifested its intent to serve
the same [societa%:[N interest-preventing physical
harm to persons.” * 23

FNZ3. 11% Oliio St.3d 447,
20o8-Ohio-4569, 895 N.E.2d 145, atq 37.

FN24, Staie v. Winn, 2009-0hio-1039, at §
39, 121 Ohie S1.3d 413, 505 N.E.2d 154,
(Moyer, C.1., dissenting).

FN25.1d

1. Felpny-Murder Counts

*15 {9 83! Johnson first argues that the two felony-
murder ¢counts should have merged at sentencing.
The record reveals that the state indicted Johnson
on two counts that specified alternate means of
commitfing the alleged act of felony murder. Count
three charged Johnson with causing the death of
Milton as a proximale result of committing the of-
fense of endangering children. Count four charged
Johnson with causing the death of Milton as a prox-
imate result of commitiing the offense of felonions
agsault.

[7] {9 84) At the sentencing hearing, the trial court
stated that Johnson had committed only one
mugder, yet it imposed a concurrent sentence of {if-
teen years to life for each count of felony murder.
Because both counts involved alternate theories for
the single offense of felony murder, the trial court
should have merged the two counts into a single
conviction and sentence. Consequently, we
find Johnson's first arpument well taken,

FN25. See State v. Huyertos (1990, 51
Chio St3d 22, 28, 553 N.E2d 1038
(holding that when a defendant who kills
only one victim is found guilty of two ag-
gravated-murder counts, the trial court may
senience on only one count).

2. Three Counts of Child Endangering

[8] {% 85} Johnson next contends that all threc
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counts of child endangering involved allied of-
fenses that should bave merged for sentencing. The
state, however, relying on Stare v. Cooper, argues
that because Johnson's child-endangering convic-
tions stemmed from separatc conduoct, we need not
engage in an allied-offense analysis. 7 We agree
with the state.

FN27. 104 Ohio 8i3d 293,
2004-Ohio-6553, 819 N.E2d 657, at 1
i7-30,

{1 86} In Cooper, the Ohio Supreme Court held
that because the state had not relied upon the “same
conduct™ of the defendant to suppori the offense of
involuntary manslaughter predicated upon child en-
dangering and a separaie offense of child endanger-
ing under R.C. 2919.22, R.C. 2941 25(A) was not
even impﬁcatcd.} In reaching this conciusion,
the court focused uwpon the fact that the state had
ptesented evidence of lwo separate acts of child en-
dangering: one act of endangering children in-
volved the defendant slammiag an inlaat's head
againsl an object, which served as the predicate of-
fense for involuntary mansiaughter, while the other

act involved shaking the infant. EN29

FN28. Id
FN29. Id.

{9 87} Similarly, in this case, the state did not rely
wpon the same conduct fo support the three charges
of child endangering against Johnson. The state ar-
gued that Milton was in a room reading a hook with
Johnson when Milton had difficulty pronouncing a
word. To “punish” Milton, Johnson struck Milton
on the head or body sand pushed him to the floor. At
triaf, Milton's mother testified that she was watch-
ing a movie when she heard a boom and stomping.
When she ran into the room, Johnson was yelling at
Mifton for mispronouncing the word “family.”
Johnson said, “He [Milton] is acting like a little
bitch again,” and pushed Milton to the ground. This

conduct corresponded 1o count seven, which
charged that Johnson had violated R.C.
2919.22(B¥3) by administering corporal punish-
ment or other physical discipline to Milton that was
excessive under the circumstances and that ereated
a substantial risk of serious physical harm io
Milton.

*16 {f 88} Afier this initial blow to “punish”
Milion for mispronouncing a word in his book,
Milton's mother lestified, she left the room and
went back to watching her movie, A few minutes
iater, she heard another boom and stomping, When
she came into the room, Milton was lying unre-
sponsive on the floor. The Collis sisters both testi-
ficd that they heard Johuson beating Milton and
Milton pleading for him to stop. Moreover, the cor-
oner testified that Milton had died from blunt-force
trauma to his head caused by at least four blows,
that he alse had susiained multiple blows to his
body causing broken ribs and contmsions, and that
these injuries were the result of a massive force,
such ag a belt or a fist, hitting Milton's body. The
state argued that this conduct corresponded to count
six of the indictment, which charged that Johnson
had violated R.C. 2919.22(B)}{1} by abusing Milton
and cansing him serious physical harm.

{1 89} Finally, the siate presented evidence that,
after beating Milton, Johoson had failed to call for
emergeacy assistanee, had attempted to treat Milton
at home, and had delayed treatment and hospital
care for Milton by driving needlessly to 2 distant
hospital instead of one closer to their home. The
state argued that this conduct corresponded to count
five of the indictment, which charged that Johnson,
while acting in loco parentis, had violated R.C.
2919.22(A} by creating 2 substantial risk of harm to
Milton's health or safety by violating a duty of care,
protection, or support, and that the violation had
resulted in serious physical harm to Milton.

{9 90} Because the record demonstrates that the
state did not rely on the same conduct by Johnson
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o prove the three child-endangering offenses, John-
son was properly convicted and seateaced for each
of these offenses.

3. Felony-Murder and Child-Endangering Counts

{9 91} Figally, Johnson argues that the trial court
erred in failing to merge his felony-murder convic-
tion under R.C. 2903.02(B} with his child-
endangering convictions under R.C. 2919.22(B)1),
2919.22(B)3), and 2019.22(A).

{1 92} We begin our analysiz by noting that the
state did not use the same conduct to prove child
endangering wunder R.C. 291922(B¥W3) and
2919 22(A) as it uzed to prove felony murder. John-
son, therefore, cannot benefit from the protection of
R.C. 2941 .25(A) in this respect As a result, he was
propcrl¥ Igggvictad and sentenced for each of these
crimes.

FN30. Cooper, supra, at | 2 (holding that
offenders may not benefit from the protec-
tion provided by R.C. 2941.25(A) ualess
they show that the prosecution has relied
upon the same conduct to support both of-
fenses charged).

1 93} The state did, however, rely upon the same
conduct to support Johnson's convictions for child
endangesing under RC. 2919.22(B)(1) and felony
murder. We, therefore, must determine if they arc
allied offenses of similar import.

19 94} As we have mentioned earlier, in Brown, the
Ohic Supreme Court developed a pree%vlc ex-
ception to the two-tiered test in Rances. The
couri held that resort to the two-tiered test iz “not
necessary when the legislatures intent is clear from
the language of the statute” "~ In determining
legislative intent, the court compared the societal
interests protected by the two staintes. It held
that if the societal interests are simifar, then the
. . N . - FN34
crimes are allied offenses of similar import,

1£, however, the societal interesis are different, then
the crimes ate not oﬂ'cnsgs of similar import, and
the court's analysis ends.” ™~ >

FN31. Brown, supra.
FN32. Xd atq37.
FN33. Id at g 38.
FN34. 4d at 9 3540.

FN33. Id; see, also, State v. Mosley, 178
Ohio App.3d 631, 2008-Ohio-5483, 899
N.E2d 1021, at § 37,

*17 Y 95} In State v. Morin, the Fifth Appellate
District ntilized the Ohio Supreme Court's analysis
in Brown to conclude that the offenses of felonious
assault and child endangering are offenses of dis-
similar import because they protect different societ-
al interests.” — Cenfral to its analysis was the re-
coghition that the legislature intended to “bestow
special protection upon children” when “crafting”
the offense of child endangering.

FN36.  5th Dist  No.2008-CA-10,
2008-Ohio-6707, at § 43-58.

FN37. Id at § 537, guoting State v. Ander-
son, (19843, 16 Ohio App.3d 251, 254, 475
N.E.2d 492, overmled on other grounds in
State v. Campbell {1991), 74 Ohio App.3l
352, 59% N.E.2d 1244.

{91 {] 96} In comparing the unique sociefal interast
protected by the child-endangering statute to the so-
cietal interest protected by the felony-murder stat-
ute, which is to protect all human life, we likewise
conclude that the General Assembly intended to
distinguish these offenses and o permil scparate
punishments for the comnussion of these lwo
crimes. As a result, we hold that the offense of
felony murder and the offense of sndangering chil-
dren are not allied offenses of similar import.
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{% 97} We recognize that our decision directly con-
Hicts with the Fifth Appeilate District’s decision in
State v, Mills. In that case, the court held that
“the elements of child endangering [as set forth in
R.C. 2919.22(B}]1) ] [welre sufficiently similar to
the elements of felony murder with child endanger-
ing as the predicate offense that the commission of
the murder logically and necessarily also resu}thd}
in the commission of child endangering.”

reaching this conclusion, the court stated that it
“faitfed] to see how a person conld cause the death
of a child without at the same time abusing the
child in such a manner tl;% the abuse resulied in
serious physical harm.”

FN38. 5th Dist. No.2007 APO7 0035,
2009-Ohio-1849, at § 229.

FN3G. Jd

FN40, 1d

19 98} The Fifth Appellate District's analysis in
Mills, however, was flawed beeause it did not con-
sider the separate societal interests protected by the
felony-murder and child-endangering statutes. Its
analysis in Mills also directly conflicted with its de-
cision in Morin. Because we find Morin to be the
betier reasoned decision, we dechine to follow
Mills.

% 99} In sum, we hold that only Johmson's two
conviciiens for felony murder should have merged
into one conviction with one sentence. Accord-
ingly, we sustain that part of Johnson's tifth assign-
ment of error challenging the multipie sentences for
the felony-murder offenses. We, therefore, vacate
the sentences for the two counis of felony murder
and remand this cause for the imposition of a single
sentence for those two offenses. We affirm the trial
court's judgment and sentences in alf other respects.

Judgment accordingly.

DINKELACKER, 1., concurs.

PAINTER, P.1., dissents in part.

PAINTER, P.I., disseoting in pari.

{1 100} I concur in all but one respect: I wonld fol-
low State v. Mills and hoid that felony murder
based on child endangering and child endangering
based on the same condnet are necosgarily atlied of-
fenses.

Please Note:

The court has recorded its own entry on the date of
the release of this decision.

Ohio App. 1 Dist.,2009.

State v. Johnson
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EDWARDS, J.

*] 9 1} Appellant, Marsha Mills, appesls her con-
victions for murder, felonious assault and child en-
dangering. Appellec is the State of Ohio.

STATEMENT OF THE FACTS AND CASE

{% 2} On October 6, 2006, appellant, Marsha Mills,
was indicted by the Tuscarawas County (rand Tury
on fhree counts of murder in vielation of R.C.
2903.02(B), one connt of felonious assanlt in viola-
iion of R.C. 2003.11(A)(1), and two counts of child
endangering in violation of R.C. 2919.22(B)(1) and

(3.

{9 3% The charges stem from an incident thai oc-
curred on May 10, 2006, at appellant's home. Ap-

pellant was babysitting four children including the
victim, Nosh Shoup. While in appellant's care,
Noah suffered head injurics that cansed his death.
Appellant claincd that Noah's injuries were caused
by an accidental fall down some steps and the sub-
scouent emergency medical treatment, The State ar-
gued the injuries were the result of physical abuse.

{1 4} On May 30, 2007, the matier proceeded to
jury trial. At trial, the evidence presented was as
tollows:

{9 5} Douglas Shoup, the father of the deceased
child, Noah Shonp, tesiified that he and his wife,
Kristen Shoup, hired appellant to provide daycare
for their two children, Evan and Noah. On May 14,
2006, at approximately 12:30 P.M., Doug took
Evan to appellant’s home. Noah had already been
dropped off earlier in the moming by his mother,
Kristen. At approximately 2:25 P.M., the appellant
called Doug and told him Noah had fallen off the
back porch and was unconscious. The appeilant
also told Doug she had noi called 911. Doug called
911 for emergency assistance,

4 6} Douglas Shoup testified, that after speaking
with appeilant, he mshed to her home. When he ar-
rived, he ran to the back porch but no one was
there. He then ran into the front of the house and
found paramedics working on Noah in the bed-
room. He testified that appellant told him Noah fell
off the bottom step of the back porch stairs.

{1 7% Kristen Shoup, testified that on May 10,
2006, she got Noah dressed and took him to the ap-
pellant's home. She stated that Noah did not have
any physical injuries in the morning. She stated that
when she arrived at appellant's home, appellant's
sister, Jerri, and the appeliant's two granddaughiers
(an infant and a two year old} were present. She
testificd appeltant appeared to have been crying but
was fine when she left the house. Kristen also testi-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.




Slip Copy

FOR EDUCATIONAL USE ONLY Page 2

Slip Copy, 2009 WL 1041441 {Ohio App. 5 Dist.), 2009 -Ohio- 1849

(Cite as: 2009 WL 1041441 (Ohia App. 5 Dist.))

fied that Noah, who was approximately two years
of age at the time of the incident, began to walk
when he was ecleven months old asd now went
down atairs either holding onto the railing or scoot-
ing down the steps on his bottom.

19 8} James Shultz from the New Philadelphia Fire
Depariment tesfified that, at 2:31 P.M.,, on May 10,
2006, he responded to a 911 call at appellant's
kome. Upon arrival, he found Noah in the bedroom
unconscious. He stated that appellant told him
WNoazh had never returned to consciousness. The ap-
pellant also told him that Noah had fallen down
three steps and hit his back on the concrete at the
bottom of the steps.

*2 [% 9% Tames Shultz testified that, when he ac-
rived, Noah appeared lifeless, He stated that the
heart monitor indicated Noash was systolic, ie.,
“flat line.” He testified he administered emergency
medical treatment including a jaw thrusi maneuver
Lo open Noah's airway, CPR (which involved one to
one and a half compressions on Noah's chest at a
rate of approximaiely one hundred times per
minute) and the spplication of a bag valve mask to
provide ventilation. Ho stated that he immobilized
Noah and applied a disposable pediatric c-collar to
Noah's neck. Ie stated that he noticed immediately
the e-collar was going to interfere with CPR, re-
moved the c-collar and fashioned a cervieal collar
out of a towel He teslified Noah's respiration was
maintained with the bag valve mask. He siated
Noah was placed on a backboard for transport. He
testified he established interosseous access by pla-
cing a needle below Noah's right knee into his
bone, thereby, administering an IV which allowed
fhuids and drugs to guickly coter Noah's eirculation.
He stated they also gave Noah cpinephrine to stim-
ilate his heart.

{4 10} James Shultz testified that, in the ambn-
lance, they placed an endotracheal tube in Nozh's
trachea to provide oxygen directly to Noah's Inags.
He stated that, upon arrival at the hospital, Noal's

hearl started to show signs of attempting to heat
again. He also stated Noah's pupils remained fixed
and dilated and Noah never regained consciousness.
He testified that, in his experience, he has never
known the back board, CPR procedures and/or cer-
vical collars to bruise or injure patienis.

{9 11} Aller Dougheriy, a firefighter/paramedic
from the New Philadelphia Fire Department, testi-
fied that he responded to the appellant’s home. He
stated that appellaot told him Noazh fell down the
steps. He observed the steps and relayed the in-
formation 1o the paramedics.

4 12} Charles Witlet from the New Philadeiphia
Police Department testified that he arrived at appel-
lant's home around 2:30 P.M. He stated that appel-
lant told him she ook the children ouf to play and
Noah led the way. Appellant told him that Nozh
stepped off the back porch, missed a step, fell and
hit the cement. Appellant told him she rushed over,
picked up Noah, took him in the house and applied
cold compresses to his head. Appellant also told
him Nouah “came to™, refused the compress and lost
consciousness.

{9 13} Detective Larry Hootman, a detective with
the New Philadelphia Police Depariment testified
that, on May 10, 2006, he was called to investigate.
He stated that, upon arrival, he was told the child
bad fallen down the back steps. He stated that he
got on his hands and knees and examined the ce-
ment at the bottom of the steps and did not see any
signs of blood or other evidence of a fall. He testi-
ficd that appellant told him she was taking the chil-
dren out to play in the backyard. Appellant stated
that as she exited the housc, she was holding her
granddaughter. She told him that she turned around
to make sure the door was closed, turned back
around and saw Noah at the bottom of the steps on
the cement. She told him she picked Noah up, took
him into the housc and applied some cold com-
pressos to his face. She tlold him Noah regained
consciousness, opened his eyes and appeared to be
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trying to talk, but never said anything. She iold him
she confacted Noah's father who called 911. She
told him she did not call 911 because she thought
Noah was regaining consciousness. She also told
Detective Hootman everything happened so fast,
she couldn't actually tcll him what happened to
Noah.

*3 {4 14} Detective Hootman testified that he took
measurements of the back steps and porch. He tesii-
fied the porch measures three foot six and a quarter
inches vertically from the iop fo the cement. He
gtated the riser between the bottom step and the
concrete is nine and a half inches.

{1 15} Dr. John Currant, an emergency room physi-
cian al Union Hospital, treated Noah. He testified
that he continned to administer advanced life snp-
port and assessed Noah. He stated Noah received
eight rounds of drigs which caused his heart to
start beating, He stated that he called for transport
to Akron Children's Hospital. He stated that while
they were waiting for the transport, they performed
a CAT scan of Noah's brain, neck, chest and abdo-
men. He stated that the CAT scan showed Noah had
a subarachnoid bleed around the brain and a small
pinpoint hemorrhage on the left temporal lobe of
his brain. He stated the CAT scan of the cervical
spinc did not show any fractures on the bone or
spine, but did show fluid and bruising in Noab's left
lung.

{9 16} Dr. Current also testified an accidental fall
would iypically cause abrasions and/or a buckle
fractures. e stated that when children fall either
forward or backward, children tead to put their
arms out to break their fall. e stated that in these
circumsiances you will also find head injuries be-
cause children's heads are heavier and they tend fo
lead with their heads as they fall. He stated head in-
furies include an abrasion or a cut, if the conerete is
rough, or a large swelling {i.e. 2 goose sgg”) and a
bruise where the impact occurred. He stated he did
not observe these types of injuries in Noah's case.

He further stated Noak's injuries were not congist-
eni with a three and a half foot fafl onto a concrete
surface. He also testified he would not expect a
child to die as the result of a three and a half foot
fall.

{917} Dr. Current also testified the bruising to the
left side of Noah's face was not cansed by a cervical
collar. He stated a cervical collar that typically fits
around a child's neck is flexible and is padded with
goft foam. He stated a c-collar would not cause
brujsing to the entire side of a child's face. Dr. Cur-
rent testified that a child could receive injuries from
advaneed life saving efforis, but that those injuries
would typically include lip injurics or chipped teeth
from intubation, chest bruising or broken ribs from
CPR.

% 18} Dr. Emily Scoft, a pediatric emergency
medicine physician in the emergency room of Ak-
ron Children’s Hospital, testified that she received a
phone call from Dr. Current requesting that Noah
be transferred to Akron Children’s Hospital. She
testified that, when Noah arrived at the hospital, he
was given a blood transfusion. She testified the typ-
ical injuries sustained by a child from a fall onto
concrete include abrasions, a big goose egg and la-
cerations. She stated that she did not observe any of
these types of injuries on Noah and that Noab's in-
juries were not consistent with a three and a half
foot fall onto concrete.

*4 {4 19} Dr, Richard Daryl Steiner, a pediatrician
at Akron Children's Hospital, testified that, in his
opinion, Noah's injuries were cansed by rapid rota-
tional acceleration and deceleration. He stated these
types of injuries cause a thin film of subdural hem-
orthage over the surfacc of the brain, bleeding
within the brain and bleeding between the fwo
hemispheres in fhe interhemispheric fissure, He
stated that blood collects in these areas becanse
blood vesszels are torn when the child goes thyough
the rotatiomal acceleration deceleralion force. He
stated that other injuries from these forces inclade
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retinal hemorrhages, 1.c., bleeding inside the eye on
the surface and within the layer of the retina. He
slated that when a child experiences a rapid acceler-
ation and deceleration force, the symptoms of the
injury are immediate and may cause a profound al-
feration in conscipusness and, as in Noah's case,
sardiopulmonary arrost. He testified: “The child can
loge consciousness and quit breathing and then very
shortly thercafter, the heart stops.”He stated that, in
forty percent of these cases, you will see injuries to
the child’s joints and, in twenty percent of these
cases, you will see injuries to the child's neck,

{1 20} Dr. Steiner also testified that with transla-
tional Lype forces such as a fall to the ground, you
would expect to see a single impact injury where
the patient's head hits the ground. He testified that
since the scalp is the most vulnerable tissue, you
would expect to see a significant bruise, goose sgg,
skin injury, scalp injury or sknll fracture at the
point of impact, He stated yon might also see a sub-
dural hemorrhage at the point of impact.

£9 21} Dr. Steiner also testificd that he did not ob-
serve any euts or abrasions on Noah. He stated
Noah's injuries “were congistent with a mechanism
of rotational accelerafion and deceleration trauma
and those injurics were the thin film subdura} hem-
atoma along the surface of the brain and between
the two halves of the brain as well as bilateral retin-
al hemorrhaging,”He stated the injuries were not
consistent with a fall down three steps because
there was no soft injury to the scalp, no soft tissue
swelling and no skull fracture present. He further
testified Noah's intracranial hemorrhage was not
consistent with an impact injury or a single blunt
force trauma.

9 22} Dr. Stciner also testified that the injuries to
Moah's face were not consistent with the use of a
cervical collar and that the injuries depicted in the
antopsy photographs were not consistent with emer-
gency therapeutic efforts.

{1 23} Dr. John Pope, a pediatric intensive care
speeialist at Akron Children's Hospital, testified
that, when Noah was admitted fo the pediatric in-
tensive care unit, he was in cardiac arrest, was re-
suscitated and exhibited no neurological function
on cxam. He stated the hospital used a breathing
machine and gave Noah flnids and medication to
support his blood pressure. He stated the most
prominent sign of injury was severe bilateral retinal
hemorrhaging, He stated the CAT zean also indic-
ated biceding in the child's head. He stated these in-
juries were consistent with a rotational acceleration
deceleration injury. He stated Noah's condition did
not improve and that Noah was cssentially brain
dead.

%5 {% 24} Dr. George Sterbenz, a forensic patholo-
gist employved by the Summit County Medical Ex-
aminer's Office, testified that, on May 13, 2006, he
performed an autopsy on Noah. He testified that,
prior to the autopsy, on May 11, 2006, he was
present for Noalt's organ procurement and took sov-
eral photographs during the procedure. He testified
that, prior to the organ procurcment, Noah had
three faint bimises on his right shoulder. He stated
thal Noah also had bruising on his low mid-back
and a clustering of bruises at the right lower back.
He stated there were two arcas of bruising on
Noal's right arm. One was a finger point type pres-
sure on the upper arm and one was a grasping type
bruise on the wrist area. He testified these bruises
had occurred recently. He stated Noah had a bruise
to the left side of his face that continued from the
jaw line up over his cntire cheek in contimaity np
into his temporal hair line with a bit of bruising on
his earfobe. He stated there was also a finger point
pressurc brise on the right side of Noah's face over
his jaw. He stated the distribution of the bruise on
the left side of Noah's face would be consistent
with a slap ie. the impact of a curving hand, and
appeared to be recent. He further stated these injur-
ics were not caused by a cervical collar.

{4 25} Dr. Sterbenz also testified there were bite
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marks and bruising on the right and left side of
Noab's tongue which were consistent with injurics
that can be incurred from blows to the head and
blows to the face. He stated the bite marks were
more severe than those you might expect to find
from intubation.

{1 26} Dr. Sterbenz testificd that Noah had mml-
tiple bruising on his head including one bruise on
the left side of his head, one braige on the right side
of his head and multiple impact bruises on the top
of his head. He stated Noah had a slight bruise on
the back of his neck that was rot caussd by any sig-
nificant foree.

{9 27 Dr. Sterbenz also testified that he found in-
ternal bleeding at the base of Noak's neck and con-
fusions to his spinal cord during the internal exam
of the back of Noah's neck and spinal cord. He
stated the injuries were consistent with a whiplash
and brain injury. He stated the injuries to the neck
and spinal cord could not be attribuied to the slight
benising on the base of Noah's neck. He stated
Noah also had a subdural hemorrhage in a diffused
pattern, (meaning there was a little bit everywhere),
which he siated iz consistent with violent accelera-
tion and deeeleration of a child's head.

{1 28} Dr. Sterbenz also testified Noah had injuries
to his nenronal projections, ic., axons. He stated
that when there is violent back and forth move-
ments of the head the neuronal projections become
injured, He testified that a single impact or single
impacts to the head can cause this type of injury,
however, he stated the pattern of injuries which he
observed during the antopsy indicate Nozh suffered
a whiplash type injury to his head and neck with
this axon change being part of the spectrum of in-
jury. He stated some of the injuries could have been
caused by therapeutic intervention, however, in his
opinion, the sum total of the pattern of injuries were
not the result of therapeutic intervention.

#§ {9 29) Dr. Sterbenz also testified that Noah had

a pattern of injuries that were not consistent with a
short distance fall or a fall down three stairs, He
testified Noah died due to severe injuries to his
fread and ncck, specifically, cranial cerebral and
cervical blunt force trauma. Cranial cerebral refer-
ring to his head and cervical referring to his neck
and bluat force trauma referring to blows. He stated
that he lisied the manner of death as being hom-
icide, meaning Noah's injuries were inflicted by an-
other individual.

{4 30} Dr. Sterhenz also testificd that, in his opin-
ion, the pattern of injuries indicated Noah was
gripped firmly and thrust into a firm surface caus-
ing mmitiple impaets to Noah's head, and Noah ex-
perienced a back and forth whiplash type injury to
his head and neck. He stated that the injuries could
not have bheen caused by merely shaking the child's
head back and forth. He stated that the force neces-
sary to cause the injuries was excessive, such that a
reasonable person wounld know they are doing a bad
thing to a child. He further stated that the force
used would have to be done by a much larger and
stronger individual such as an adnlt or large adoles-
cent. Finally, in his opinion, Noah's fatal injuries
were not the result of an accident.

{9 31} Chris Allen Van Ec, an employee of Design
Rescarch Engineering, who specializes in biomech-
anics, testified on behalf of the appeflant. He stated
that his area of cxpertise included the study of
“short duration impacts or accelerations on the
body and the body's response.”He testified that his
specialty is examining the mechanism of injury and
how injuries can be prevented. He lestified that the
appeliaat asked him fo investigate the range of po-
tential injuries that could occur when a child falls
down a short flight of steps. He stated: “Based on
my tests, based on what I've read, a fall like that
cotd result in a serious head injury with engineer-
ing cerlainky.”

£ 32} On cross-examination, Mr. Van Ee admitted
that none of the scenarios from his testing of a
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child's fall depicted nine impacts to the top of the
child's head and five impacts to the botiom of the
child's head. He further admitted, he did oot per-
form a test that reproduced the exact injuries which
Noah suffered. He also stated his testing did not in-
clude shaking a child, while causing the head io
come int contact with an object. He finally testified
that, although therc are some instances of death as
the result of a short fall, in the majority of studies, a
fall from the distance in the testing did not and
would not result in severc infury or death.

{4 33} Dr. John Jerome Plunkeit, appellant's expert
witness, was qualified by the court as an expert in
the field of child head injury in the State of Ohio.
He testified he reviewed Noah's Union Hospital re-
cords, the Akron Children's Hospital Records, the
New Philadelphia Police reports, the autopsy re-
pott, the paramedics report, the EMT repoits, the
autopsy photographs and microscopic slides. He
stated that, in his opinion, a single head impact in-
jury caosed Noalt's death, He further stated that, in
his opinion, the death was accideatal.

*7 19 34} Dr. Plunkett also testified: “The injury is
consistent with what Ms. Mills stated happened. In
other words, Noah's on the top of the landing of the
step and he misses a step and he falls. He strikes the
back, the lower part of his head, just above Lhe
neck, on one of the, on the leading edge of the tread
of the steps and he strikes the, on one of the steps,
and he strikes the side of his head at the other point.
He also strikes his back the right side of his back
between about the. Abont the level of the fifth rib, a
couple of inches over from the midline. That impact
injury caused him to be imijally unconscious. He
woke up somewhal in a few minuies, 1 don't know
if H was five mimntes or ten minutes and then lost
consciousness again. When the paramedics or the
EMT's got to Ms. Mills home, Noah was in a com-
plele cardiopulmonary arrest which means he had
no detectable pulse and he wasn't breathing.”

{% 35} Dr. Plunkett testified: “He was initially re-

suscitated by the first responder, was taken o Uni-
on Hospital where he was stabilized as well as they
could do and then transterred him fo Akron Chil-
drent’s. As a result of the cardicpulmonary arrest, in
other words, some period of time in which his brain
was without oxygen, he developed brain swelling, a
gpecific condition called malignant, which means
bad, cerebiral edema. It's a common complication of
cardiopulmonary arrest from any cause in an infant
or young child. And it was the brain swelling,
which is really secondary or a cascade event that
was the immediate canse of his death. But the ulti-
mate cause of his death was impact injury to the
back of his head *T.1179-1180, 1217.

{9 36} Dr. Plunkett testificd that, in his opinion, 2e-
celeration and deceleration had nothing to do with
Noah's retinal hemorrhages. He stated that in order
to accclerate the eve to a level that would cause ret-
inal hemorrhage, acceleration would have to be, ap-
proximately forty thousand times the acceleration
duc to gravity. He stated it iz not possible fo
achieve that acceleration, even experimentally, on
an eyeball with a diameter of half an inch or five
eighths of an inch.

{1 37} Dr. Plunkett also testified the brising to the
left side of Noah's face was pot consisteni with
gither # alap or an impact with a sofi object. He
testified as a tforensic pathologist he has seen this
type of bruising before in children under the age of
two. He staied in his opinion the bruise was cansed
by a corvical collar that was applied by the EMT re-
sponders. He testified: “if the collar doesn't £it un-
der the chin* * * ii's going fo ride up over the
jawboune itself and if you, if you squeseze it in place,
ii's going to cause g bruige."T.1195.

19 38} Dr. Plunkett also testified the bruises on
Noah's back were caused either by his diaper or the
siraps that werc used on the backboard. Dr. Plun-
keit stated Noah's coagulation system had gone
haywire as a result of tack of oxygen and Heparin
that was administered during the organ procurement
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to prevent blood clotting which resulted in bruising.
He stated that, for these reasons, one could not eon-
clude that the bruising was fingertip bruising, In the
aliernative, he suggested that the fingertip bruising
could have been caused by hospital personnel hold-
ing Noah or applying a bfood pressure cuff.

*8 {1 39} Dr. Plunkeit testified that the red marks
on the top of Noah's head were not the result of nu-
merous blunt force impacts because they did not re-
semble the color usually associated with bruising.
He testified that, in his opinion, the two linear
marks, i.c. slight bruising, (train track pattern), on
the back of Noah's neck were caused by an impact
with the front edge of the tread of the steps. He
stated, that when Noah struck the step, it caused
two red lines on either side of the area of impact
rather than onc straight line. He festified: “the im-
pact from the object compresses the eentral part and
then pushes the blovd over to the side and so you
actually get bleeding in an area that is not the direct
point of impact* * *that's very typical for hitting
either at the edge of something or something that is
rounded.”T.1209-1210,

I% 40} Dr. Plunkett also testified that, in his opin-
ion, Noah's spinal cord injury was not caused by a
whiplash type foree. He stafed that when the brain
swells it pushes down through the frame and mag-
oum which is the large hole at the base of the brain.
“When the brain pushes down, it compresses the
anterior cervical artery, When the anterior cervieal
artery is compressed, there's no more blood flow to
the cervical portion of the spinal cord. The cervical
portion of the spinal cord dies, it becomes necrot-
ie.”T.1210. He stated thai this was the cause of
MNoah's spinal cord injury. e further stated that a
whiplash injury would also canse ligament destruc-
tion, bone destruction and blood vessel destruction,
none of which was present in Noah's case.

{4 41} Dr. Plunkett aiso testified that Noah's optic-
al nerve damage was likely caused by intracranial
pressure. He testified that studies show that an ac-

celeration deceleration injury can not cause retinal
hemorthage.

ff 42} On cross-examination, Dr. Plunkett stated
that he was not aware of any study which reported a
child dying from a fall down stairs which were
three and a half feet in height. He further testified
that he would not expect a cervical collar, which
had been formed from a towel, to eause bruising to
the side of a child's face. Hypothetically, Dr. Plun-
kett agreed that, if someone had nine distinct im-
pacts on the top of their head, along with a cluster
of approximately five other impacts to the back oc-
cipital portion of their head, the injuries would not
be typical of a fall down three steps.

{% 43} On rebuttal, the state re-called Dy, Sterbenz.
Dr. Sterbenz testified that, if’ 2 bruise is very mild,
it can look pink to red in color, He stated that, if a
brnise is more deeply under the skin, it will look
more purple. If the bruise has more leakage of
blood, it will look more purpie and cven black and
over time it will proceed to change color, changing
shades of yellows and browns and greens. He stated
that the depth of the injury implies the amount of
force. He testified that the back of Noah's head
showed one to four discreet blunt force impacts, He
stated the cxact number could not be determined
because there could be overlapping impacts where
enough force was used to result in bleeding into the
membrane overlying the child's skull. He testified
there were nine distinct impacts to the top of Noah's
head and further stated he could not eliminate the
posgibility that there may have been more than one
impact at each individual impact site.

*Q [ 44} Dr. Sterbenz testified that the bruising on
Noah's arm could not have been caused by a blood
prossure cutl. He stated that Noah had retinal hem-
orthages as a direct rosult of severe blows fo the
head with acceleration and deceleration type forees
affecting his brain. He stated Noah's retinas and op-
tic nerves showed a pattern of bleeding associated
with resnscitation and increased cerebral pressure,
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but that, Noah also had a pattern of bleeding in his
eyes associated with blunt force tranma to the head.

{1 45} With regard to Noah's neck injury, Dr. Ster-
benz testified, “two linear bruises lying parallel is
an injury that occurs when a narrow surface strikes
the skin* * *The edge of the steps are surfaces at
approximately a right angle and they're not a per-
fect right angle, there is textured surfaces and there
is curved surfaces on the stair tread iself. Those
gtair treads would not vield with an impact that type
of injury whereas a narrow, straight surface can re-
liably produce that type of injury.”He testified he
examined the steps at the appeliant's home. He
stated the lop step was carpeted and there was a
rubberized ridge or texture stair tread and a metal
stair edge protecior on each of the lower three
steps, He testified he also used clay to make paftern
impressions of the edge of the steps. He stated he
made the impression to examine what an impact
with the step edge would look like and how it
would deform a soft surface. He testified he typic-
ally uses this procedure to study injury patterns. He
testified that a light push of the clay on the step
showed a train track impression which he stated
would not result in injury. He testified Noah had a
linear superficial bruising on the back of his neck
similar 0 a train {rack bruise but reitcrated his
earlicr opinion that Woah also had an unrelated
bruising injury to the deeper structures of his neck
consistent with a rotational acceleration decelera-
tion injury.

{1 46} On June 14, 2007, after the presentation of
evidence, the State voluntarily dismissed one count
of murder and one couat of child endangering.
After considering the evidence presented, on June
15, 20017, the jury found the appeliant guilty on the
remaining charges. On June 22, 2007, appellani was
senlenced to serve an aggregate prison term of if-
teen years fo life.

{9 477 Ut is from this conviction and sentence that
the appellant now appeals, setting forth the follow-

ing assiznments of error:

{4 48) “l. THE COURT ERRED WHEN IT
PLACED UNWARRANTED RESTRICTIONS ON
THE DEFENDANT'S EXPERT WITNESS AND
ALLOWED THE STATE TO INTRODUCE EVID-
ENCE OF A SCIENTIFIC EXPERIMENT
WITHOUT CONDUCTING THE REQUIRED
PRETRIAL HEARING ON ADMISSIBILITY.

¢ 49} “II. THE TRIAL COURT COMMITTED
PLAIN ERROR WHEN IT ADMITTED IRREL-
EVANT, GRUESOME, REPETETIVE AND SUB-
STANTIALLY PREJUDICIAL PHOTOGRAPHS
OF THE DECEASED CHILD IN VIOLATION OF
MILLS' CONSTITUTIONAL RIGHTS.

{4 50} “Hi. THE VERDICT WAS AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE AND
DEFENDANT'S CONVICTION WAS NOT SUP-
PORTED BY SUFFICIENT EVIDENCE.

*10 {4 51} “IV. THE COURT ERRED WHEN IT
FAILED TO RECORD ALL TIIE PROCEEDINGS
IN THE CASE.

9 52} “V. APPELLANT WAS DEPRIVED OF
EFFECTIVE ASSISTANCE OF COUNSEL DUE
TO NUMEROUS ERRORS AND OMISSIONS
WHICH PRETUDICED APPELLANT'S TRIAL.

4 53¢ “VL. THE PROSECUTION PREJUDICED
THE OUTCOME OF THE CASE THROUGH IM-
PROPER CLOSING ARGUMENT.

{4 54} “Vi. THE TRIAL COURT ERRED IN IM-
POSING MULTIPLE PUNISHMENTS FOR AL-
LIED OFFENSES OF SIMILAR IMPORT CON-
TRARY TO R.C. 2941.25 AND THE DOUBLE
JEQPARDY CLAUSE OF THE OHIO AND
UNITED STATES CONSTITUTIONS.”
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{155} In the first assignment of crror, the appellant
argues that the frial court erred as follows: the trial
court prevented appellant's expert, Dr. Plunkelt,
from presenting evidence which supported his ex-
pert opinion; the trial court permitied the State's ex-
pert, Dr. Steiner, to give an opinion regarding why
people abuse children; and, the trial eourt permitted
Dt, Sterbenz to imlroduce scientific  evidence
without a Daubert hearing.

{9 56} The admissibility of evidence lies within the
sound discretion of the trial court. Srate v Robb
{2000}, B8 Ohio St 3d 59, 68, 2000-Ohio-275, 723
N.E.2d 1019; see also State v. Smith, 97 Olio St.3d
367, 2002-0Ohio-6659, 780 N, E.2d 221. Absent a
showing that a trial court has abused its discretion
an appellate court will not distarb the trial court's
ruling as io the admissibility of evidence. Milfstone
Dev., Lid v. Berry, Franklin App. No. HLAP-8(7,
2002-Ohiv-2241. An abuse of discretion implies
that the court acted unreasonably, arbitrarily or ua-
conscionably. Righy v. Lake Cip. (1991), 58 Ohio
5t.3d 269, 271, 569 N.E.2d 1056

{9 57} Appellant first argues that the trial court ab-
used its discretion by preventing Dr. Plunkett from
ittroducing a videotape and photographs. We dis-
agree.

{f 58} Dr. Plunkett sought to introduce a videotapc
of a child falling from playground equipment. He
sought to introduce the video 1o bolster his opinion
that children can suffer fatal injuries from short
falls. Dr. Plunkett sought to introduce photographs
to show that children suffer injuries from cervieal
collars. Appellee objected arguing the video and
photographs could not be properly anthenticated.

{9 59} A photograph or video is admissible if' it is
relevant and is properly anthenticated. Stare v Hill
(1967), 12 Obio St.2d 88, 90, 232 N.E.2d 394; Cin-
cinpeti, Hamilfon & Dayton Ry. Co. v. DeOnzo
{1912), 87 Ohio St. 109, 100 N.E. 320; Ohio Power
Co. v. Diller {1969}, 18 Ohio App.2d 167, 247

N.E2d 774; DeTumne v. Shuil (1956), 75 Ohio Law
Abs. 7602144 N.E.2d 669. Pursuant to Evid.R.
901, anthentication is satisfied by “evidence suffi-
cient to support a finding that the matter in question
is what its proponent claims.”Any person with
knowledge may aunthenticate a photograph or video-
tape by testifying that it fairly and accuraiely de-
picts the subject at the time the photographs or
videotape were taken. See Srate v. Hommah (1578},
54 Ohio St.2d 84, 88, 374 N.E.2d 1359.

*11 {] 60} In the ease sub judice, Dr. Plunkett
could not properly authenticate the photographs or
videotape. He testified that he was not familiar with
the subject matter depicted. IVe testitied that he was
only familiar with the material because it had been
considered either as a reference for his journal art-
icle or in preparation for testimony regarding facial
injuries in children cansed by cervical collars. Dr.
Plunket (estified he was pot present when the
events in the video and/or photographs occurred
and did not treat the children depicted, therefore,
Dr. Plunkett was unable to authenticate the evid-
ence. Furthermore, appeliee did not identify amy
other witness who could properly authenticate the
evidence. Finally, although Dr. Plunkett was unable
to authenticate the videotape and photographs, he
was pormitted to cxplain how the videofape and
photographs contributed to his conclusions regard-
ing the manner in which Noah's injuries and death
occurred.

{9 61} Appellant also argues that the trial court
erred in permiiting Dr. Steiner to give an unquali-
fied opinion as to why people abuse children. As a
practitioner in & particular field there are things that
an expert may know by reason of their expertise.
Sece Wightman v. Consolidated Roil Corp. (199%),
86 Ohio St.3d 431, 715 N.E.2d 546. As a pediatri-
cian, Dr. Steiner testified that he is familiar with the
care and treatment of children who have been phys-
ically abused and the behaviors of children that
have triggered abusive hehaviors in carelakers. He
testified thal his knowledge comes from lierature
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and studics. The trial court ruled that Dr. Steiner
could give an opinion regarding child behaviors
that wigger abuse with regard to what the studies
had shown. Dr. Steiner testified that the behaviors
of children which irigger asbusive reactions include
fussiness, misbehavior and some sorl of stress that
is placed on the abuser becavse of that misbehavior,
Dr. Steiner stated: “Because of the crying and fussi-
ness, that creates stress in the care provider * * *
[which] causes violence to be directed toward the
child.*T.6903. We do not find that the trial court ab-
used its discretion in permitting Dr. Steiner to testi-
fy about matters which are within his knowledge
and expertise.

19 62} Finally, appeliant argues that the irial court
erred by failing to conduet, sua sponte, a hearing to
determine the admissibility of Dr. Sterbenz's expert
testimony. In support, appellant argues that a trial
court 18 required fo coaduct a preliminary
“gatckeeping” hearing to delermine whether expert
testimony is based on methodology and reasoning
that is scientifically valid citing Dewbert v. Merrell
Dow Pharmacewicals, Inc. (1993}, 509 U.8. 579,
585-500, 113 S.Ct. 2786, 125 L.Ed.2d 469, Spe-
cifically, appellant argues that the trial court erred
in failing to hold a Daubert hearing to determine
whether Dr. Storbenz's methodology of using play
dough to recreate impressions of the stair treads at
the appellant's home, then comparing the clay im-
pressions to Noal's neck injury and concluding that
the injuries were not the result of a fall down appel-
lant's set of stairs, was scientifically reliable. Ap-
pellant argues that the methodology of creating the
clay impressions was not scientifically reliable
since clay and human flesh react differently to pres-
sure.

*12 {9 63} Initially, we note that the appellant filed
a prefrial motion in limine o exclude the introduc-
tion of Dr. Sterbenz's testimony regarding the clay
impression of the steps at the appellant's home and
any testimony associated with the clay impressions.
In support, appcllant made the limited argument

that, pursoant to Evid. R, 702, Dr. Sterbenz could
nof be qualified as an experi in aceident reconstrue-
tion and biomechanics and, therefore, Dr. Sterbenz
could not {estify as an expert using clay molds to
recreate the stair steps and scene of the alleged ae-
cident.

{9 64} In response to the motion in limine, appellee
conceded that Dr. Sterbenz was not an accident ro-
construction cxpert. The State argued that as a
pathologist, Dr. Sterbenz is familiar with injury pat-
terns and has used clay molds in the past for invest-
igative purposes. The State also argued that the
method of making clay impressions does nof re-
guire any particular expettise. The State further ar-
gued that Dr. Sterbenz made the clay impressions to
establish that the ieading edges of the stair steps
made a curved impression when the steps deformed
the soft surfuce of the clay. Finally, the State ar-
gued that Dr. Sterbenz's opinion that the stair steps
did not cause the injury to Noah's neck was reliably
based on his personal observalions of the stair
steps, the basic impressions he made in the play
dough and his experience as a pathologist.

{9 65} Prior to trial, the court held a hearing on ap-
peliant's motion in limine. After the prosentation of
arguments, by judgment eairy, the trial court over-
ruled appellant's motion in limine and reserved the
right to limit Dr. Sterbenz's testimony if he ex-
ceeded his scope of expertise.

{9 66} At trial, appellant did not request a Dawbert
hearing and did not renew his objection as set forth
in the motion in liming to the testimony of Dr. Ster-
benz which was as follows:

{9 67} “State: Doctor, I'd like to talk about the tram
track type bruise, I think you had said, to the back
of Noah Shoup's neck. Now that particular injury is
onc that particular injury is onc in which there's
been previous testimony in this case by defendant's
expert John Plunkett thal it was caused as a result
of hitting the edgc of the step. Do you hold thai
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same opinion doctor?

19 68} “Dr. Sterbenz: No.

{9 69} “State: And can you tell us why you do not
hold that same opinion?

{1 701 “Dr. Sterbenz: That injury, two linear
bruises lying parallel is an injnry that occurs when
a narrow surface strikes the skin. A linear nurrow
swrface strikes the skin. The edge of the steps are
sucfaces at approximately a right angle and they're
not a porfect right angle, there is textured surfaces
and there is cutved surfaces on the stair tread itself.
Those stair treads would not yield with an impact
that type of injury whereas a namrow straight sur-
face ean reliably produce that type of injury.

{4 71} “State: Now doctor, ¢an you tell the mem-
bers of the jury what steps yon have taken o form
your opinion?

*§3 {§ 72} “Dr. Sterhenz: Well first of all, I know
what type of surfaces result in a tram track injury,
bruise patterned injury. I have examined the steps
direcily and I have examined them in a way to
demonstrate the edge appearance of what those
steps would result in.

{9 73} “State: Now Doctor, some of those steps
that you have taken (o, in formulating this opinion,
you have, I believe captured or documented photo-
graphically, correct?

{9 74} “Dr. Sterbenz: Yes.

{1 75% “State: And that would have been probably I
believe April 13th of 20077

{4 76} “Dr. Stertbenz: Yes.

{9 77} “Btate: And can you tell us why you went
there and what you did?

{§ 78} “Dr. Sterbenz: 1 specificatly went there to
look at the steps and address this issue of the tram

track injury to the back of Noah Shoup's head, ex-
cuse me, neck and the assertion that the stair tread
resulted in that injury.

9 79} “State: And doctor, do you have photo-
graphs of that visit?

{9 80} “Dr. Sterbenz: Yes. ¥ * *

{% 81} “[continuation of explapation of photo-
graphs in power point presentation]

{4 82} “Dr. Sterbenz: * * ¥ Ag siated these are pho-
tographs at the rear of the residence as stated. These
are the stairs in question, the rise is about three feet,
the distance outward from the last riser is also
aboui three feet. This is showing the stair tread. In
these photographs, we can see thatl the fop step is
carpeted, that there is a rubberized ridge or texture
slair tread on each of these lower three steps and
there is a mefal stair edge protector, T guess it
would be termted, and this is the eoncrete surface at
the bottom of the steps. ¥ * *

{1 83} “State: Doctor why did you take these pho-
tographs?

{9 84} “Dr. Sterbenz: To demonstrate what the
stairs look like.

{9 85} “State: * * *what else did you do?

{9 86} “Dr. Sterbenz: Okay. | used basic common
clay, just play dough one can pick up at Wal-Mart
themselves to demonstrate the profile of the step. I
photographically wanted to demonstrate what the
profile looked like which js what I'm doing in this
slide * * *but 1 additionally wanted to make some,
you know, basic patiern impression to demonstrate
what the edge, the leading edge, the proposed im-
pact edge would appear like as it wonld deform soft
surfaces. So, in the upper right hand corner which
is State's exhibit O-10, I took, just some basic type
play-dough type clay and carefully pressed it over
to the edge on the leading edge of the step in an at-
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lempt to duplicate a lram track paitern® * *. In
these photographs, we can see an impression where
I pushed very gently onto the edge with the clay
and then on the right we see an impression where I
pushed more firmly on the edge of the clay.* *
*The leading edge is convex or curved outward and
this obviously is going to be replicated with any
kind of impact against the edge such that we have a,
when pushed gently, we have 2 straighter cdge cor-
responding to the top edge here and the edges start
to curve outward corresponding to this curving
cdge. As I push more firmly, excuse me, I have that
backwards., The straight edge here would corres-
pond to the flat edge on the top and this is the be-
ginnipg of the curving edge here corresponding W
the convex surface of the leading edge. When push-
ing more firmly, you start to see some of the ribbed
patiern in the clay as it's pushing into the clay. * * *

*14 {987} “Dr. Sterbenz: * * * on the cross section
through the clay where the ribbed edge starls to ap-
pear in the, on the clay and the concave convex sur-
face is more pronounced here.

{4 88} “State: * * * have you ever used clay im-
pressions before in injury pattern comparison?

{4 89} “Dy. Sterbenz: Yes.

{1 90% “State: And can you tell us, what do these
clay pattern impressions indicate to you regarding
the tram track injuries on Noah Shonp's neck?

{] 91} “Dr. Sterbenz: Yes. These clay impressions
are nol meant to suggest the injury with an impact
on the sueface will look exactly like the deformed
surface of the clay. It's rather to show what the
body surface deformation will look like during the
course of impact so implying what the injury will
appear as,

{7 92} “Here with the very light pressure, it's a
single pressure point centrally. However, light pres-
sure againsi u surface js unlikely to result in a
bruise. So this, though this pattern here pushing

very lightly begins at approximately the tram track
paitern on the back of Noah's neck. This type of
pressure would actually result in an injury. This
type of pressure is the type of pressure that would
result in an injury and you see that the surface in-
deed is a complex type deformation and the corres-
ponding injury would have a more complex appear-
ance.

{% 93} “State: Dr. Sterbenz, are your findings on

‘Noah in any way consistent with the clay impres-

sions you made?

{% 94} “Dr. Sterbenz: No. This type of deformation
is nol poing to resuit in a clean and simple linear
track type pattern injury. * * ¥

{49 95} “[testimony continues as to phofographs ex-
hibits 0-21 through 0-24]

{1 96} “Dr. Sterbenz: These photos are to answer
the obvious guestion then what type of surface
would resull in that tram track type bruise on the
back of Noah's neck.

£9 97} “It's going to be a surface something like a
ritfer shown in Exhibit O-21. | am not saying that it
was a riuler, a susface like this ruler. And what's
really important about this ruler is being demon-
strated in 0-22. It's a narrow surface being pressed
into the clay and when you look at the impression
that it leaves in the lower left, 0-23, we see a long,
wo see a linear narrow straight impression in the
clay. On cut surfiace we see that it's an indentation,
a sharp indentation, this is 0-24.

{9 98] “What occurs to skin with an impact from a
surface bike this is that the skin beneath the point of
impact is pushed down. The skin on cither side is
siretched and 1 have to qualify this, the impact hag
to be quick. It's a, if's a fast, firm blow to the skin
s0 it's happening within a fraction of a second and
the point of impact is pressed down. That poini
doesn't actually bmise. The surface, the skin sur-
face on either edge is rapidly stretched, small blood
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vessels, the microscopic, the capillaries are torn and
bleeding oecurs on either side of the point of im-
pact.

*§5 {9 99} *“In real life, in a person, the skin
doesn't stay deformed like it does in clay so this
will pop back to the surface and be left with 2
bruise on the (gic) either side of the point of impact.
Since it is a pa}l{mw straight edge cansing the injury,
the cither N edgo where the impact occurs is
stightly siraight or braided. That's exactly the kind
of igjury that Noah had on the back of his head. it
was lincar superficial bruising with superficial
seraping or abrasion.

FN1. “[Elither” is the word that appcars in
the transcript.

19 100} “Also with a lightweight surface snch as a
ruler, one’s not necessarily going to have bmising
to the degper struclures or injury to the deeper
structures because the impaci is affecting the skin
but there’s not enough weight to affect the deeper
structures and that's exactly what was seen in
Noah's injury when I reflecied the skin or cut into
the skin at the back of his ncek, the bruising was
limited only to the skin surface, using the surface of
the clay as an example, but as 1 went deeper, ex-
amined deeper into the skin, there was no bieeding
or bruising or injury to the deeper structures. You
remember that I did describe a whiplash type injury
very deep in the neck, that's completely different
separate injury from this track type of bruising pat-
terned injury at the back of his neck ® * *

{9 101} “State: Doctor, the opinions thal you ex-
pressed up to this point, one being the cause of
death js blunt force trauma to Noah Shoup's neck
and head, you previously stated that opinion to a
reasonable degree of medical certainty?

{4 102} “Dr. Sterbenz: Yes.

{9 1033 “Siate: Do you still hold that opinion?

1§ 104} “Dr. Sterbenz: Yes.

{% 105} “State: Lastly Doctor, you've been to the
home of Marsha Mills, you have taken clay impres-
sions, based on these observalions, based on the to-
tality of circumstances as you know them, are you
stili of the opinion that Noah Shoup's injuiries could
not have resulted from a fall down the steps al 328
Park Avenue, rear?

{9 106} “Dy. Sterbenz: Yes.

{4 107} “State: Do you hold these opinions to a
reasonabie degree of medical certainty?

{% 108} “Dr. Sterbenz: Yes.” T. 1326-1339.

{4 109} Appellee argues that Dr. Sterbenz's testi-
mony regarding the clay impression was sioular to
thai of a lay witness pursuant to Bvid.R. 701 and
thereforc a Daubert hearing was not requircd. We
disagree. Rather we find that Dr. Sterbenz properly
testified as an expert in pathology which inchides
expertise in injury patterns. We farther find that Dr.
Sterbenz's methodology of using clay molds as a
basis for his expert opinion did not require a
Daubert hearing,

{7 110} Pursuant to Evid R. 702, “[a] witzcss may
testify as an expert if all of the following apply:

{9 111} “(A) The witness' tesiimony either relates
to matters beyond the knowledge or experience
possessed by lay persons or dispels a misconception
common among lay persons;

*16 {7 112} “(B) The wilness is qualified as an ex-
peri by specialized knowledge, skill, experience,
training, or education regarding the subject matter
of the testimony;

{9 113} *{C) The witness' testimony ig based on re-
liable scientific, technical, or other specialized in-
formation. To the exteat that the testimony reports
the result of a procedure, test, or experiment, the
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testimony is reliable only if all of the following ap-
ply:

{1 114} *(1) The theory upon which the procedure,
test, or experiment is based is objectively verifiable
or is validly derived from widely accepted know-
ledge, facts, or principles;

{4 115} “(2) The design of the procedure, test, or
experiment reliably implements the theory;

4 118} “(3) The particular procedure, test, or ex-
periment was conducted in a way that will yield an
accurate result.”

{9 117} In State v. Nemeth (1998), 82 Ohio St.3d
202, 207, 1998-Chio-376, 694 N.E.2d 1332, the Su-
preme Court stated that “[ciourts should favor the
admissibility of expert testimony whenever it is rel-
evant and the criteria of Evid.R. 702 are met.”See
also, Terry v Caputo, 115 Ohio $t.3d 351, 356,
2007-Ohio-5023, R75SN.E.2d 72, 77,

{9 118} Determining whether z wiiness may
provide expert testimony “entails a preliminary as-
sessment of whether the reasoning or methodology
underlying the testimmony is scientifically valid and
of whether that reasoning or methodology properly
can be applied to the facts in issue.” Deuber? v
Mervell Dow Pharmacewticals, ke {1993}, 3509
1.5, 579, 592, 113 B8.Ct, 2786, 2796, 125 L.Ed2d
469. In Daubert“the United States Supreme Court
discussed the question of when expert scientific
testimony is relevant and reliable.” Miller v. Bike
Athletic Co. (1998), 80 Ohio S8i.3d 607. 611,
1998-Ohio-178, 687 N.E.2d 735.

{4 119} To determinc reliability, the Daubers court
stated that a court must assess whether the rcason-
ing or methodology underlying the testimony i3 sci-
catifically valid. Drouberr 509 1T .8, at 592-593, 113
S.Ct. at 2796, 125 L Ed.2d al 482. In evaluaiing the
reliability of scientific evidence, several factors are
to be considered: (1) whether the theory or tech-
nique has been tested; (2) whether it has been sub-

jected Lo peer review; {3) whether there is a known
or potential rate of error; and (4) whether the meth-
odology has gained general acceptance. Daubert at
509 U.S. 593-594, This method was adopted for
Ohio irial judges in Miller v. Bike Athletic Co.,
supra.

{§ 120} In Milier, the Supreme Court siaied that
“the reliability requirement of Daubert should not
be used to exclude all evidence of questionable reli-
ability, nor should a court exciude such evidence
simply because the evidence is confusing. 7w re
Paoli RR. Yard PCB Litigation (T A3, 1994), 35
F.3d 717, 744. Instcad, there must boc something
that makes the scientific fechnique particularly
overwhelming to laypersons for the court to ex-
clude such evidence. Id. at 746.Thus, the ‘ultimate
touchstone is helpfuiness to the trier of fact, and
with regard to relinbility, helpfulness turns on
whether the expert's technique or principle [is] suf-
ficiently reliable o tizat it will aid the jury in reach-
ing accurate resulis.” DeLuca v. Merrell Dow Phoy-
macewticals, Inc. {C.A3, 1990}, 811 F.2d 841, 956,
quoting 3 Weinstein's Evidence (1988) 702-35,
Section 702{03].”

*17 {9 121} Furthermore, in Kumho Tire Co., Ltd.
v. Carmichael {1999), 526 U.S. 137, 119 S.Ct
1167, 143 L.Ed.2d 238, the United State's Supreme
Court recognized that “ft]he trial counrt must have
the same kind of latitude in deciding how to test an
expert's reliability, and to decide whether or when
special briefing or other proceedings are needed to
investigate reliability, as it enjoys when it decides
whelher or not that expert’s relevant testimony is
reliable.”Kumho Tire at 152.In turn, “[the abuse of
diseretion] standard applies as much to the trial
courl's decisions about how to determine reliability
as to its ultimate conclusion.™ld, ciling Gemerel
Elee. Co. v. Joimer {1997), 522 1.5, 136,
138-139,118 8.Ct. 512, 139 L.Ed.2d 508. There-
fore, a trial court is not required to hold 2 pre-trial
Daubert hearing. See Siete v. Fulton, Clermont
App. No. CA2002-10-085, 2003-Chio-5432, para-
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graphs 13-19 {finding no error in trial court's de-
cision to deny pretrial Daubert hearing on the ad-
missibility of evidence); See also, State v. Goins,
Mahoning App. No. (2CAG8, 2005-Othio-1439.

{ 122} In this case, appellani cssentially argues
that placing clay over a stair tread and applying
pressure ig not a reliable method of creating an im-
pression which can be used to analyze and reach a
refiable conclusion that pertains Lo an injury to hu-
man tlesh.

{9 123} Dr. Sterbenz initially testified that based on
his experience as a pathologist and his knowledge
of injury patterns that the pattern of the injuries to
Noah's neck was causcd by a linear object. Dr. Ster-
benz then conduct further investigation nging the
standard methods he has used in past investigations
to determine whether the linear objeet thai caused
the injury could have been one of the stair steps at
the appellant's home.

{1 124} Dr. Sterbenz testified that he observed the
steps at the appellant's home and observed the lead-
ing edge of the steps. There were also photographs
taken of the steps and the edges of the steps. He
then took clay and pushed the clay oato the leading
edge of the stairs. Dr. Sterbenz concluded that an
impact with the stair could not have cansed the in-
jury to the back of Noah's neck.

{9 125} We find that Dr. Sterbenz's method of us-
ing clay to examinc the shape of the edge of the
stair steps was straightforward. The method did not
require any special expertise or scientific expertise.
Furthermore, the method wonld not have been par-
ticularly overwhelming to a lay person.

1 126} Accordingly, we do not find that the trial
court erred in failing to sma sponte conduct a
Daubert hearing.

{4 127} For these reasons, we do no find the argu-
menis in appellant's first assignment of crror well
taken. Accordingly, appellant's first assignment of

error is hereby overruled.

I

{9 128} In the second assignment of error, appel-
lant argues the trial conrt committed plain error
when it permiited the introduction of prejudicial
autepsy photographs, specifically, photographs of
the child's body after aggressive medical care, pho-
tographs of the child's tongue, eyes and retracted
scalp.

*18 {9 129} The admission of photographic evid-
ence is lefl to the discretion of the frial court. Stare
v. Mawrer [1984), 15 Ohio St3d 239, 264, 473
WN.E.2d 768, 791; Stare v. Morales (1987}, 32 Chio
St.3d 252, 257, 513 N.E.2d 267, 273. In order to
find an abuse of that discretion, we must defermine
the trial court's decision was unreasonable, arbitrary
or uncenscionable arndd not merely an ercor of law or
judgmeni. Blakemore v. Rlakemore (1983), 5 Chio
56.3d 217, 450 NE.2d 1140.

{4 130} In this case, the appellant did not object to
the introduction of the appellee’s 53 autopsy photo-
graphs. In fact, appellant stipulated to the admis-
sion of an additional 19 autopsy photographs.

9 131} Pursnant to Evid. R. 103(A), a party's fail-
ure to object to the admission of evidence at trial
constitutes a waiver of all but plain error on appeal.
State v. Frazier {19595), 73 Ohio St.3d 323, 332,
1995-Ohio-235, 652 N.E2d 1000; State v. Lot
£1990), 51 Ohio SL3d 160, 174, 555 NE.2d 293
citing Stere v Gordon (1971}, 28 Ohio St.2d 43,
276 N.E. 2 243, at paragraph two ol the syllabus.

{y 132} CrimR. 52(B) provides that “[p]lain errors
or defects affecting substantial rights may be no-
ticed afthough they were not bronght to the atten-
tion of the court.”However, for a reviewing eourd io
find plain error, the court nrust find that the error is
an obvious defect in trial proceedings which af-
fected the defondant's substantial rights. S7afe v
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Barpes, 54 Ohio 8t3d 21, 2002-Ohio-68, 759
N.E.2d 1244. Notice of plain error “is to be taken
with the utmost caution, under sxceptional circum-
stances and only to prevent a manifest miscarriage
of justice.” Sfate v. Long (1978), 53 Ohjo Si.2d 91,
372 N.E.2d 804, paragraph three of syllabus.

£ 133} Relevant, non-repetitive photographs, even
if gruesome, arc admissible if the probative value
of each photograph exceeds the prejudicial impact
to the accused. Stare v. Maurer, supra at paragraph
seven of the syllabus; State v Morale, at 32 Ohio
St.3d 252, 257, 513 N.E.2d 267. Photographs which
help the jury appreciate the nature of the crime and
illustrate the coroneir’s testimony have been re-
peatedly held to be admissible. State v. Worthingion
(19663, 6 Ohio St.2d 14, 25, 215 N.E.2d 558.

{1 134} In this case, the prosecution alleged the
child died as the result of multiple blunt force im-
pacts to his head in conjunction with rotational ac-
celeration deceleration forees to his neck and head
which caused him to suffer bilateral retinal hemor-
rhaging, a subdural hematoma, cerebral edema, a
spinal injury and bruising to his tongue. Although
the 53 autopsy photographs submitted by the State
are cxplicit and depict the pathologist's manipula-
tion of the child's body, head, eyes and tongue, each
photograph was professionally explained in its en-
tircty by Dr. Sterbenz as it related to the nature of
the injuries, the cause of the injuries and his opin-
ion as to the cause of the child's death.

*19 {9 135} Dr. Sterbenz testified that the photo-
graphs of Noal's tongue depicted bruising and su-
perficial bite marks associated with blows to the
head. The photos of Noah's eyes were used to show
the severily of the retinal hemorrhaging and dam-
age to the optic nerve. The photos of Noah's head
and brain were vsed to show the diffusion of blood
which Dr. Sterbenz claimed was consistent with an
injury from rotational aeceleration deceleration
forces. The photos of Noah's spinal cord were used
to show the location of the internal injury as well as

to permit the jury to compare a damaged spinal
cord to a healthy spinal cord.

{1 136} Upon review, we find that 53 of the
antopsy photographs wore introduced to illastrate
the coroner's testimony and provide his perapective
on the pattern of injuries which Noah suffered. Fur-
thermore, the appellant's expert, Dr. Plunkett, nsed
many of the same 53 auntopsy photographs to ex-
plain his interpretation of the injuries which cansed
Noah's death and (o bolster his own conclusions
that the injuries resalted from an accidentat fall.

9 137} The additional 19 photographs, taken d-
ing the autopsy appear to be repetitive of the first
53 pholographs. Furthermore, appellant stipulated
to the admission of the 19 photographs. An appel-
lant ean not assign as error the acceptance of a stip-
ulation by the trial court after he has inviied the
claimed error. See State v. Large. Stark App.
No.2006 CA 00359, 2007-0Ohio-4085; Srate v. Mar-
shews, Aillen App. No. 1-83-58, (Dec. 5, 1984),
1984 WL £124. “A party will not be permitted to
lake advantage of an error which he himself invited
or induced the court to make.” Lester v. Lewck
{1943), 142 Ohio St. 91, 50 N.E.2d 145, paragraph
one of syllabus.

{9 138} For these reasons, we do not find that the
introduction of the autopsy photographs was an ob-
vious defect in trial proceedings, nor do we find
that the introduction of the photographs affected the
defepdant's substantial rights. In fact, we find that
the introduction of the photographs was, ia part, a
tactical decision by the defense to support the, ag—
pellant's theory as to the cause of Noah's death.kh

FN2. In State v. Welery (1976), 46 Ohio
St.2d 316, 348 N.E.2d 331, the Supreme
Court held that a deliberate tactical de-
cision by counsel to permit the introduc-
tion of evidence, i.c. not object to the ad-
mission of evidence, does not rise to the
level of plain error. See also, State v
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Clayton {1980), 62 Obio St.2d 45, 402
N.E.2d 1189,

1 139} Accordingly, appellant's sccond assign-
ment of crror is found not well-taken and is hereby,
overruled.

m

{9 140} In the third assignment of error, the appel-
lant argnes the jury's verdict is against the manifest
weight and sufficiency of the evidence.

{9 141} In determining whether a verdict is against
the manifest weight of the cvidenge, the appellate
court acts as a thirteenth juror “in reviewing the en-
tire record, ‘weighs the evidence and all reasonable
inferences, considers the credibility of witnesses,
and determines whetlier in regolving conilicts in
evidence the jury ‘elearly lost its way and created
such a manifest miscarriage of justice that the con-
viction must be reversed and a new trial ordered.”
State v. Thompking (1997), 78 Ohio St.3d 380, 387.
1997-Ohio-32, 478 N.E.2d 541, quoting Stute v
Martin (1983) 20 Chio App.3d 172, 175, 485
MN.E.2d 717,

#20 {f 142} A sufficiency of the evidence argn-
ment challenges whether the State has presented ad-
equate evidence on each element of the offense to
allow the case to go to the jury or sustain the ver-
dict as a matter of law. State v. Thompkins, {1997),
78 Ohio S.3d 380, 678 N.E.2d 541, The proper test
to apply to such an inquiry is the one sef forth in
paragraph two of the syllabus of State v. Jewks
{1991}, 61 Ohio S.3d 259, 574 N.E.2d 492 super-
ceded by the State Constitutional Amendment on
other grounds as stated in State v Sniith (1997), 80
Ohio SL.3d 89, 1997-0Ohio-355, 684 N.E.2d 668,
“Ant appellate court’s function when reviewing the
sufficiency of the evidence to support a criminal
conviction is to examine the evidence admitted at
trial to determine whether such evidence, if be-
lieved, would convinee the average mind of the de-

fendant’s guilt beyond a reasonable doubt. The rel-
cvant inguiry is whether, after viewing the gvidence
it a Hght most faverable to the prosceution, any ra-
tional trier of fact could have found the essential
elements of the crime proven beyond a reasonable
dounbt.”

{9 1431 The appellant argues, in part, that the cir-
cumstantial evidence does nol prove beyond a reas-
onable doubt that appeliant is guilty of the charged
offenses. Appellant also argues that the evidence
presented by the appellant to rebut the appelice's
experls’ opinions creates reasonable doubt as to the
appellant’s guilt.

{9 144} Initially, we note that if the State relies
upon circumstantial evidence to prove an essential
element of an offense, it is not necessary for “such
evidence to be irreconcilable with any reasonable
theory of innocence in order to support a convie-
ton” State v. Daniels (June 3, 1998), Summit App.
WNo. 8761, 1998 WL 289417, quoting State v.
Jenks (1991), 61 Ohio St .3d 259, 574 N.H.2d 492,
paragraph one of the syllabus. “Circnmstantial
evidence and dircct evidence inherently possess the
same probative value [.]” Stare v. Swith (Nov. 8,
2000}, Lorain App. No. $9CA007399, 2000 WL
1675052, quoting Jenks, 61 Ohio S1.3d at paragraph
one of the syllabus,

{9 145} In this case, appellant was convicted of onc
count of murder in violation of R.C. 2903.02(B),
with felonious assauli as a predicate offensc, one
count of murder in viofation of R.C. 2903.02(B)
with child endangering as a predicate offense, one
count of felonious assault in violation of R.C.
2903.11(A)(1) and one count of endangering chil-
dren in violation of R.C. 2919.22(B)(1).

{7 146} R.C. 2903.02(B} sets forth the clements for
murder with the predicate offense of felonious as-
sault and states as follows:

{% 1471 “(B) No person shall cause the death of an-
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other as a proximate resuit of the offender's com-
mitting an oifense of violence that is a felony of the
first or sccond degree and that is not a violation of
section 2903.03 or 2903.04 of the Revised Code.”

{4 148} An offense of violence is defined in R.C.
2901.01{A}5) to include, inter alia, a violation of
R.C. 2903.11 (felonious agsanli) and a violation of
R.C. 2915.22{B){1-4) (child endangcring).

31 19 149} R.C. 2903.11(A)(1) sets forth the per-
tinent elements of felonious assault and statcs as
follows:

{9 150} “(A) No person shall do cither of the fol-
lowing:

{9 151} “(1) Cawse serious physical harm to anoth-
er of another's unbom;”

19 152} Serious physical harm to persons is defined
in R.C. 2901.01 and means any of the following:

9 153} “{a) Any mental illness or sondition of
such gravity as would normally require hospitaliza-
tion or prolonged psychiatric treatment;

{f 154} (b} Any physical harm that carries a sub-
stantial risk of death;

{9 155} “{¢) Any physical harm that involves some
permanent incapacity, whether partial or total, or
that involves some temporary, substantial incapa-
city;

% 156} “(d) Any physical harm that involves some
permanent disfigurement or that involves some
temporary, serious disfigurement;

£ 157} “(e) Any physical harm that invelves acute
pain of such duration as to result in substantial suf-
fering or that involves any degree of prolonged or
intractable pain.”

{9 158} R.C. 2919.22(B)(1} sets forth the pertinent
elements of child endangering and states as follows:

19 159} “(B) No person shall do any of the follow-
ing to a child uader eighteen years of age® * *:

{1 160} “Abnse the child;”

{9 161} Pursuant to 2919.22((E)(1){(d), if a viola-
tion of 2919.22(B){1) resnlts in scrious physical
harm to the child, the otfense is a feloay of the
second degree.

{§ 162} It appears that, in determining the appel-
lant's guilt or innocence, the jury was left to con-
sider the appellant’s versions of the event, medical
testimony, autopsy findings and the conclusions of
both the appeliant's and appellee's experts. In con-
sidering the cvidence, the jury was essentially
asked to determine whether Noah's fatal injuries
were the result of an accident or the abusive actions
of the appellant. Prior to deliberations, the jury was
instructed that it was free to belicve or disbelieve
any witness and was given gnidance on the manner
in which they could judge the credibility of both lay
and expert witnesses.

{9 163} Based upon the verdict, it appears that the
jury gave more weight to the testimony of the med-
ical professionals and experts who treated and ex-
amined Neah's pattern of injuries. The mere fact
that the jury chose to believe the testimony of the
prosecufion's witnesses does not render a verdict
against the manitest weight of the evidence, Stare v.
Moore, Wavne App. Mao. 3CA00G1L9,
2003-0hio-6817 al paragraph 18. Upon a review of
the record, we find that the evideace provided by
the State’s witnesses supported the jury's verdict.

19 164} In this case, the treating physicians who
examined Noah testified that Noah's injuries could
not have been caused by a short fail down a flight
of steps and/or emergency therapeutic treatment.

{% 165} Dr. Steiner testificd that Noah's injuries
were consistent with a rapid rotational acceleration
and deceleration of a child's head and neck.
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%22 [ 166} Dr. Sterbenz testified that the bite
marks and bruising to Noah's tongue were consist-
ent with a blow to a child's head and/or face. He
stated that the bilateral reiinal hemorchages, severe
optic bleeding and internal spinal cord injury were
consistent with a rapid acceleration and decelera-
tion of the child's head which was cansed by ex-
cessive force, most likely caused by an adult. Dr.
Storbenz also testified that the bruising to Noah's
face, arms and torso were likely cansed by human
fingers and a siap to the left side of Noah's face. Fi-
naily, Dr. Sterbenz testitied that the multipie impact
injuries to the top and side of Noah's head were
caused by a blunt force impact with another object.
In conclusion, Dr. Sterbenz testified that, in his
opinion, the pattern of injuries was consistent with
physical abuse and ruled Noah's death a homicide.

f1 167} Based upon the cvidence presented, we do
pot find that the jury clearly lost its way and cre-
ated such a manifest miscarriage of justice that the
conviction must be reversed and 2 new (rial
ordercd. Further, we do find that, after viewing the
avidence in a light most favorable to the prosecu-
tion, any rational trier of fact could have found the
cssential elements of the crime proven beyond a
reasonable doubt. Accordingly, appellant’s third as-
signment of error is found not well-taken and is
hereby, overruled.

iv

{§ 168} In the fourth assignmeni of error, the ap-
pellant argues she is entitled to a new trial because
the trial cowrt fatled to record all the proceedings.
The appellant argues there are numerous mmcidents
in the record where it is indicated that a side bar
was held but that no recording of the conversation
between the court and counsel is available for re-
ViEW.

{9 169} In State v, Palmer (1977), 80 Ohio 5t.3d
543, 4%7 N.E.2d 685, the Supreme Court addressed

situations where the entire proceeding has not been
duly recorded. In Palmer, the Court stated: “[iln a
number of eases involving death penalty appeals,
this Court has clearly held that reversal of convic-
tions and sentences on grounds of some unrecorded
bench and chambers conferences, oif the record
discussions, or other unrecorded proceedings will
not occur im situations whers the defendant has
luiled to demonstrate that (1) a request was made at
the trial that the confercnices be recorded or that ob-
jections were made to failures to record, {2) an ef-
fort was made on appeal to comply with App. R. 9
and to reconstruct what occurred or to establish is
importance, and (3) material prejudice resulted in
the failure to record the proceedings al issne.” Staée
v. Palmer, %0 Ohio St.3d 543, 554, 687. N.E2d
685, 694.

{4 170} In this case, the record does not reflect that
appellant requested that all the side bar conferences
be recorded. The appellant has also failed to affirm-
atively demonstrate any material prejudice which
resulted from the unrecorded sidebars. Finally, ap-
pellant has failed to establish thal any effort was
made to re-create the side bars. Accordingly, appel-
lant's fourth assignment of error is not well-taken
and is hereby overruled.

v

%23 {4 171} In the fifth assignment of error, the ap-
pellant argnes counsel was ineffective. In support,
appellant lists seven reasons why counsel was inef-
fective which are as follows:

% 172} “i. Counsel failed to object to the grue-
some, irrelevant, prejudicial photos, and counsel
stipulated to 19 photographs about which there was
no testimony, bul [the exhibits] were marked exhib-
its and given to the jury.

£4 173} “2. Counsel failed to object to prosecutor's
closing arguments.
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I 174} <3, Coungel failed to object to hearsay
when the State's witnesses testificd as to what they
believed Mills told them regarding Shonp's acci-
dent.

{9 175} “4. Counsel ineffectively cross-examined
the State's expert witnesses by not confronting them
with the defense experi's conclugions.

{9 176} “S. Counsel failed to force the State to
elect a single theory of prosecution”

{ 177y “6. Counsel failed to request Crim.R.
16{b){1 ) ) material.

{% 178} “7. Counsel permitted the State's experts
who [are] non-pathologist{s] to testily to cause of
death without objection.”

{4 179} In this assignment of error, the appellant
[ails to refer this Court to any specific parts of the
record and fzils to asscrt anything other than the
seven statements of error and the following: “To
prevail on a claim of ineffective assistance of coun-
sel, a defendant must meet the two-prong test set
forth in Stricklemd v. Washington {1984}, 466 U.5.
668, 687. But for counsel's errors, the results of the
trial would have been different ."Citing appellant's
brief at pagez 26 and 27,

{9 180} Iaitially, we note that, pursuant to App. R.
16(A) T}, it is appellant's responsibility to set forth
an argument which contains the appellant's conten-
tion and reason(s) in support of the contention, with
citations to authorities, statutes and parts of the re-
cord upon which the appellant relies. Appellant has
failed to set forth this assigmment of error in ac-
cordance with App.R. 16(A)(7). Pursuant to App.R.
12{A}2), this Court may disregard appellant's argu-
ments. However, although appellant has failed to
follow the appellate mles, we shall consider, as best
we can decipher, appellant’s arguments.

9 181} Pursuant to Strickland v. Washington, to
gstablish ineffective assistance of counsel, appellant

nmst show (1) a deficient performance by counsel,
i.e., a performance falling below an objective stand-
ard of reasonable representation, and (2) prejudice,
i.e., a reasonable probability that, but for counsel's
errors, the proceeding's result would have been dif-
ferent. Strickiond v. Washington (1984), 466 U.S.
668, 687-688, 894, 104 8.CL. 2052, 80 L.Ed.2d 674,
State v. Bradley (1989), 42 Ohio 813d 136, 538
N.E.2d 373, paragraph two of the gyllabus. “An er-
ror by counsel, even if professionally unreasonable,
does nof warrant sctting aside the judgment of a
criminal proceeding if the error had no etfect on the
judgment.” Swricklend, 466 U.S. at 691, Further-
more, the Court need not address both Strickland
prongs if an appellant fails to prove cither one.
State v Rap. Summit  App. No. 22459,
2005-0Ohio-4941, at paragraph 10.

*24 {7 182} Appellant argues counsel was ineffect-
ive for failing to object to the State's 53 autopsy
photographs and for stipulating to the admissibility
of 19 auntopsy photographs. Appellant further ar-
gues counsel was ineffective for failing to object to
the prosecutor's closing argumeni, hearsay state-
ments {i.e. out of court statements by appellant) and
the medical dogiprs' opinions regarding the cause of
Noah's death.FN}

FN3. Appellant actually states the “State's
experts who were non-pathologist”. Appel-
lani does not specify which expert's testi-
mony is of concern. We will assume based
upon the record appellant argues that the
medical doctors who treated Noah shounid
nof have been permitted to give an expert
opinion regarding the cause of Noah's
death.

{9 183} We have found that the introduction of the
53 autopsy photographs and the prosecutor's clos-
ing comments did not amount to plain error. (See
assignmenls of error 1T and VI). Furthermore, as-
suming arguendo, counsel's stipulation to the addi-
tional 19 autopsy photographs fell below a reason-
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able standard of represcnlation, we do not find that
but for the introduction of the 19 antopsy phote-
graphs, the results of the trial would have been dif-
ferent. We are concerned with counsel's failure to
object to, at least, some of the photographs and
with connsel's stipulation regarding the 19 photos
hecuause the photos are gruesome and some seem (o
be repetiiious. But we can not say that, in the con-
text of all the evidence in the case and, given that
some of the gruesome photos were reasonzbly ad-
mitted so the jurors could judpe for themselves
whether the injuries were violent and purposeful or
accidental, the resulis of the frial wonld have been
different if some of the photos had not been admit-
ted.

{4 184} With regard to the admission of appeltant’s
statiements, ouf-of-court statements by the accused
are ordinarily admissible as an adinission of a
party-opponent under Evid. R. 801{D}(2). In fact,
Evid. R. 801(D)2) states that a party's own state-
ment offered against that party is not hearsay. Ad-
ditionally, the Sixth Amendment right to confronta-
tion is not implicated by the defendant's own in-
criminating statement. See State v. Bell, 145 Ohio
Mise.2d 55, 2008-Ohio-592, 882 N.E.2d 502. Fur-
thermore, this strategy permitted appellant's explan-
ation for Noah's injuries to be presented to the jury
without appeliant taking the stand and testifying on
her own behalf. Therefore, we do not find that
counsel was ineffective in failing to object to these
statements.

{4 185} Wiih regard to the doctors, whose special-
ties are not pathology, testifying as to the canse of
Noah's death, appellant fails to specify which doc-
tors and what statements were objectionable. The
record reflects that the following doctors, who were
not pathologists, testified at trial: Dr. John Current,
Dr. Emily Scott, Dr. White, Dr. John Pope and Dr.
Steiner. Each doctor was qualified as an expert
medical witness. Dr. Current was qualified in the
field of emergency care. Dr. Scolt was qualified in
the ficld of pediatric emergency care. Dy, White

was qualified in the field of radiology. Dr. Pope
was qualified a3 an expert in pediatrics and pediat-
ric intensive care. Dr. Steiner was qualified in the
fields of pediatrics and pediatric emergency care.

*25 {7 186} Each expert, (whose expertise was not
in pathology), was asked whether the injuries they
observed during Noah's Lreatmenl were either con-
zistent with a fzll down a set of stairs and/or, in Dr.
Steiner's case, whether injuries were consistent with
physical abuse. Each doctor testified that they were
familiar with the type of injures which would typic-
ally result from a 2 year old falling down 2 set of
steps. Based on their training, education and experi-
ence each doctor stated that Noah's injuries were
not congistent with a fall down a 3 foot set of stairs.
Dr. Steiner further testified that the injuries were
consistent with physical abuse. We do not believe
that counsel erred in failing to object to these con-
clusions, becanse experts may testify as to whether
or not the findings from the expert's physical exam-
ination are consistent with abuse and/or whether the
injuries arc copsistenl with the patient's medical
history. Inw wre Lioyed Franklin App. Nos.
95APF11-1435, 95SAPF11-1436, 95APF11-1437,
{April 16, 1996), unreported, 1996 WL 188707, cit-
ing State v. Barton (1991), 71 Ohio App.3d 455,
469, 594 N.E.2d 702; Siate v. Proffist (1991), 72
Ohio App.3d 807, 596 N_E.2d 527; See also, Siate
v. Gersin (1996), 76 CQOhio 5t3d 491,
1996-Ohio-114, 668 N.E.2d 4806; State v. Swain,
Ross App. No. O0LCA25911, 2002-Ohio-414.
(Holding that trial court did not err in permitting
pediairic physicians to testify against the defendant
as experts about the cause of certain injuries for
which he had been accused of child endangoring
and felonions assanlt, each doctor specialized in pe-
diatric care, each was properly qualified to testify
as an expert, and cach was knowledgeable of such
injuries a child could receive on their own and
those which could occur from abuse.) For these
reasons, we find these argnments not well taken.

{9 187} Appellant argnes that counsel was inefiect-
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ive for failing to propetly cross-examine the State's
expert witnesses with the defense's expert's conclu-
gions. “The extent and scope of cross-examination
ciearly fall within the ambit of trial strategy and de-
batable trial tactics does not establish inelfective
assistance of counsel.” State v. Leomard, 104 Ohio
St.3d 34, 82, 2004-Ohio-6235, 318 N.E.2d 229,
Counsel could bave had & reason for this particular
frial skrategy, For example, counsel may have
chosen not to cross-examine the State’s witness
with thc defense's experf's opition so that the
State's expert would not have an opportunity to dir
eotly refute the defense expert's conclusions. In ad-
dition, the State's witnesses did address whether a
fall and/or emergency lifesaving trcatments conld
have canse Noah's injuries. Therefore, appellant has
failed to establish thal but for counsel's decision not
to confront these witnesses with another expert's
conclusion there was a reasonable probability the
results of the trial would have been different. Ap-
pellant's argnment is not well taken.

*36 {f 188} Appellant argues that counsel was in-
gffective for failing to force the State to clect a
single theory of the case. Aside from thiz simple
statement, appeltant does not suppori this assertion.
Further, the statement is not supported by the re-
cord. Throughout the trial, the State maintained that
Noah's injurics were caused by appellant's abusive
conducl and the State's experts festified in support
of this theory. Accordingly, we do not find this as-
signment well taken.

{7 189} Appellant argues that counsel was ineffect-
ive for failure to request “Crim.R.16 (B)(1}(g) ma-
terial”.Crim.R.16(B)(1)}{g} concerns in camera in-
spections of witness statements. Again the appellant
fails to swpport this conclusion with references to
the record. The record does not reflect that such
statemenis were available. As such, appellant has
failed to establish thal such statements cxisied or
that the appeliant suffered any prejudice.

19 190} Upon review, we find -that appeliant has

failed to establish that counsel's conduct feil below
an objective standard of reasonableness and/or that
the alleged errors prejudiced the appellant or af-
fected the outcome of the trial. Accordingly, appel-
lanfs fifth assignment of error is found not wetl-
taken and is hereby overruled.

VI

{f 191} In the sixth assignment of error, the appel-
lant argues that the progecutor made improper com-
ments during closing arguments which prejudiced
the outcome of the case.

{9 192} The test for prosecutorial misconduct is
whether the prosecutor's comments and remarks
were improper and, if so, whether those comments
and remarks prejudicially affected the substantial
rights of the accused. Stade v. Lot {1990), 51 Ohio
St.3d 160, 165, 555 N.E.2d 293. When cvaluating
the prozeculor's argiments for possible misconduct,
the court must review the argument as a whole and
in relation to that of opposing counsel. State v.
Morirz {1980), 63 Ohio 8t.2d 150, 157-158, 407
N.E.2d 1268, Furthermore, isolated comments by a
prosecutor are not to be taken out of context and
given their most dangerous meaning. Stare v. Hill
{1994), 75 Ohio 5t.3d 195, 661 N.E.2d 1068.

{9 193} We note that the appellant did not raise any
objection to the prosecutor's clesing comments at
trial. When a defendant fails (o object to the state's
remarks made during closing arguments, 2 plain er-
ror analysis under Crim R, 52(B) is required. State
v. Poling. Cuyahoga App. No.2004-P-0044,
2006-Chio-1008, at paragraph 33. * *Plain error
does not exist unless, but for the error, the outcome
at trial wounld have been different.” * Id, quoting
State v. Jenks (1991), 61 Ohio St.3d 259, 282, 574
N.E.2d 492,

% 194} We also note that, prior to the presentation
of closing argnments, the trial court reminded the
jury that counsel's argumienls were not evidence.
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The court instructed the jury as follows: “I would
just remind you that the statements of the atlomeys
are not evidence, they're designed to assist you in
evaluating evidence.”T.1345. Following the closing
arpuments, the trial court further instructed that
evidence does not include the closing argaments of
connsel. T.1397.

*27 {7 195} Appellant first argues that the prosec-
utor improperly undermined appellant's expert's
testimony by stating that appellant's expert simply
travels around, gives expert opinions and gets paid
for it. In the closing argument, the prosecutor told
the jury that the Staie's expert, DPr. Current, is an
emergency roomt doctor who has treafed many chil-
dren who have been hurt falling down steps. The
prosecutor then compared Dr. Current lo the de-
fense expert, Dr. Plunkett, and stated Dr. Plunkett
makes his living testifying as an expert, which in-
cluded trave! and reimbursement, as opposed to Dr.
Current who treats patients first hand. In Srare v
Tupke,  Hamilton  App.  No.  C-060494,
2007-0hio-5124, the court held that the prosee-
ntor's comments regarding the expert's compensa-
tion and that he testified nationally, based on the
facts in evidence, were not improper. Id. at para-
graph 83. We do not find these comments made by
the prosecutor duriny closing argument to be plain
error.

{1 196} Appellant next argues the proscemtor im-
properly stated: “you will come to the same conclu-
sion that I have in this ease”, “this woman is guilty”
However, the prosecutor’s aciual statement was as
follows: “What I'm asking you to do is apply the
facis, apply that to the law that's given and I'm cer-
tain that you will come to the same conclusion that
1 havc in this case. I'm certain that you will come to
the conclusion that the State of Ohic has proven to
you beyoud any reasonable doubt that Marsha Mills
murdered Noah Shoup and she murdered him carry-
ing out the crimes of felonious asganit and child en-
dangering and that he died as a proximate result of
those injuries.”We note that within the context of

the argument, the prosecutor encouraged the jury to
rely on the facts in cvidence to reach their concin-
sion., “A proscoculor may comment upon the festi-
mony and suggest the conclusion to be drawn by it,
but a prosecutor canniot express his personal belief
or opinion as to the credibility of a witness or as to
the guilt of an accused, or go beyond the evidence
which is before the jury when arguing for convic-
tion.” Stare v.  Swrth, Butler App. No.
CA2007-05-133, 2008-Ohio-2499, at paragraph 7.
We find that the prosecutor did improperly express
his personal belief as to the gnilt of the accused,
but, based upon the context of the argument as a
whole, wo do not find the prosecutor’s comments to
be prejudicial.

{9 197} Appellant also argnes that the prosecutor
improperly stated during rebutial: “if any of yowr
children were hurt, that's where they would go
[Akron Children's Hospital]. It's the best place with
the best people. Antd Dr. Steiner is one of those best
peopie.”Puring the rcbuttal, the proseccutor com-
pared the experience of the pediatricians at Akron
Children's Hospital, including Dr. Steiner, to the
experience ol appellant's experl, Dr. Plunketl. Hs-
sentially, the State argued that De. Plunket hag seen
and treated onc child in thirty-five years compared
to the medical professionals at Akron Children's
Hospital who serve seventeen countics in Chio and
specialize in pediatric care. The inference that Ak-
ron Children's Hospital professionals may have
more experience is supported by the evidence and
is not improper or prejudicial.

*28 {% 198} The appellant also argues that the pro-
secutor made the following improper statement dur-
ing rebuital: “You've not heard one fact in this case
from anybody io inelnde in her seven versions that
say this child went to the edge of the steps and fell
off backwards.”Appellant argues that the comment
is an improper remark on appellant’s right o remain
silent. However, prior to making this comment, the
prosecutor said, “The facis will lead you to the truth
of what happened in this case and that's all I'm ask-
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ing you to do is follow what the facts have shown
you,”T. at 138%8. Then, the prosecutor procceded to
talk about the evidence in the case and said, “Those
are the facts.” T. at 1389, The “anybody” referred
to by the prosecutor is nol the appellant but rather
any of the witnesses who testified. Essentially,
what the prosecutor argued was that none of the
witnesses could or did say that the child fell back-
wards down the steps. The State goes on to say that
these were defense theories that were noi supported
by the evidence. “It is long standing precedent that
the State may comment upon a defendant's failure
to offer evidence in support of its case.” Stare 1.
Collins, 89 Ohio St.3d 524, 527, 2000-Ohio-231,
733 N.E2d 111%. “Such comments do not imply
that the burden of proof has shifted to the defense,
nor do they necessarily constitute 2 penalty on the
defendant's exercise of his Fifth Amendment right
to remain silent.”fd“[1The prosecutor is not pre-
cluded from challenging the weight of the evidenee
offered in support of an exculpatory theory presen-
ted by the defense.'/d Accordingly, we find this ar-
gumeint to be without merit.

19 199} Appellant also argues that the following
commeni by the prosecutor misrepresented the
evidence regarding the child's physical condition
prior to the day of the incident: “He didn't have any
bruises on him”. Upon a review of the record, we
find that the testimony presented by the child's
mother and witnesses who treated the child prior to
the autopsy stated that they did not obscrve any
bruising on Noah. Therefore, this statement is in ac-
cordanee with the evidence presented.

{1 200} Appellant finally argues that the prosecutor
improperly elicited sympathy from the jury with the
following comment: “Listen to this child and make
the proper decision.”Prior to making this statement,
the State argued that Noah Shoup was not available
to testify but that he was talking to the jury through
the autopsy. The prosecutor argued, “[hie's telling
you what happened to him”, We do not find that the
prosecutor's argument that the child is speaking

through his injuries is improper or prejudicial.

19 201} Based upon our review of the record, and
taking the argnments of counsel as a whole, we do
not find plain crror. Accordingly, appellant's sixth
assignment of crror is not well-taken and is hereby
overruled.

VII

{4 202} In the seventh assignment of error, appel-
lant challenges the court's imposition of multiple
punishmenis for allied offenses of similar import.
Appeliant was convicted of two separate counts of
Murder, in violation of R.C. 2903.02(B), for cans-
ing the death of Noah Shoup while committing a
felony, and of Felonious Assault and Felony Child
Endangering, The court imposed a separate coneur-
rent sentence for each conviction.

%24 {4 203} Appellant argues that murder with an
undertying felony offense of felonious assault and
felontous assault are allied offenses of similar im-
port. Appellant makes the same argument for the
charge of murder with an underlying felony offense
of child endangering and the charge of child endan-
gering. Also, appellant argues that felonions assault
and child endangering are allied offenses. Finally,
appellant argues that iwo sentences for one death is
impermissible.

{1 204} R.C. 2941.25 defines allied offenses of
similar import:

{9 205} “(A) Where the same conduct by defendant
can be construed to constitute two or more allied
offenses of similar import, the indictment or in-
formation may contain counts for all such offenses,
but the defendant may be convicted of only one.

{9 206} “(B) Where the defendant’s conduct consti-
tutes two or more offcnses of dissimilar import, or
where his conduct results in iwo or more offenses
of the same or similar kind committed separately or
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wilh a separate animus as to cach, the indictment or
inforination may counfain connts for all such of-
fenses, and the defendant may be convicted of all of
them.”

19 207} In Stafe v. Rowce, 85 Ohio 5£.3d 632, 710
N.E.2d 699, 1999-0Ohjo-291, the Ohio Supreme
Court held that offenses were of similar import if
the offenses “correspond to such a degree that the
commission of one crime will result in the commis-
sion of the other”Id The Rance court further held
thai courts should compare the statutory elements in
the abstract, which would produce clear legal lines
capable of application in particular cases. Id at
636.1f the elements of the crime so correspond that
the offenses are of similar import, the defendant
may be convicted of both only if the offenses were
committed separately or with a separate animus. Id
at 638-39,

£ 208} However, last year the court clarified
Rance, because the test as set forth in Rawce had
produced inconsistent, nnreasonable and, at times,
absurd resulis, Stete v Cabrales, 118 Ohio §t.3d
54, 39, 886 N.E.2d 181, 2008-Chio-1625. In Cab-
rales, the court held that, in determining whether
offenses are of similar import pursuant to
2941.25(A), courts are required to compare the ele-
ments of the offenses in the abstract without con-
sidering the evidence in the case, bul are not re-
quired to find an exact alignment of the elements.
Id. at syllabus 1. “Instead, if, in comparing the ele-
ments of the offenses in the absiract, the offenses
are 30 similar that the commission of one offense
will necessarily result in the eommission of the oth-
er, thea the offenses are allied offenses of similar
impor.”Id. The court then proceeds to the second
part of the two-tiered test and determines whether
the two crimes were committed separatcly or with a
separate animus, Td. at 57, citing Stare v. Blanken-
ship {1988}, 38 Ohio 5t.3d 116, 117.

£9 209} The Cabrales court noied that Ohio courts
had misinterpreted Rance as reguiring a “strict tex-

tual comparison,” finding offenses to be of simifar
import only when all the elements of the compared
offenses coincide exacily. 7d. at 59.The Eighth Ap-
peliate District has described the Cabrales clarifica-
tion as a “holistic™ or “pragmatic” approach, given
the Supreme Courf's concern thal Rance had aban-
doncd common sensc and logic in favor of strict
texiual comparison. Stafe v Wifliams, Cuyahoga
No. 89726, 2008-0Ohin-5286, § 31, citing State v.
Suiion, Cuyahoga App. No. 90172,
2008-0hio-3677. This cowt has referred to the
Cabrales test as 1 “common sense approach.” State
v. Varney, Torry  App.  No. 08-CA-3,
2009-0hio-207, 4 23.

*#30 {9 210} The Ghio Supreme Court revisited the
issue of allied offenses of similar import in State v.
Brown, 119 Chio St.3d 447, 895 N.E.2d 149,
2008-Ohio-4560, The court first found that aggrav-
ated assanlt in vioktion of R.C. 2903.12{A)(1) and
(A)2) arc not allied offenses of similar import
when comparing the elements under Cabrales, but
did oot end the analysis there. The court went on to
note that the tests for allied offenses of similar im-
port are rules of statutory construction designed to
delermine legislative intent. 7d at 454.The court
concluded that while the two-tiered test for determ-
ining whether offenses consiilute allied offenses of
similar import is helpful in construing legisiative
intent, it is not necessary to resort to that test when
the intent of the lepislature is clear from the fan-
guage of the statute. 74 In the past, the court had
looked to the societal interests protected by the rel-
evant siziutes in determining whether two offenses
constituic allied offenses. Id, citing Stare w
Mitchell (1983), 6 Ohio 5t.3d 416. The court con-
cluded in Brown that the subdivisions of the ag-
gravated assanlt statute set forth two different
forms of the same offense, in each of which the le-
gizlatire manifested its intent to serve the same in-
terest of proventing physical harm to persons, and
were therefore allied offenses. Id. at 455.

% 211} Most recently, the Ohio Supreme Court ad-
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dressed  this  issue in  Stare v Wimm,
2009-Ohio-1059. In Wimm, the cowt considered
whether kidnapping and aggravated robbery are al-
lied offenses of similar import. The court compared
ihe elements of each in the abstract. The elements
for kidnapping, R.C. 2905.01(A}2), are the re-
straint, by force, thrsat, or deception, of the liberty
of another to facilitate the commission of any
felony, and the elements for aggravated robbery,
R.C. 2511 .01(A)(1), arc having a deadly weapon on
or about the offender's person or under the offend-
er's control and either displaying if, brandishing it,
indicating that the offender has it, or using it in at-
tempiing to commit or in committing a theft of-
fense. The court found that in comparing the ele-
ments, it is difficult to see how the prescoce of a
weapon, which has beca shown or used, or whose
possession has been made known to the victim dur-
ing the commission of a theft offense, does not at
the same time forcibly restrain the liberty of anoth-
er. Id. at 9 21.Accordingly, the court found that the
two offenses are so similar that the commission of
otie necessarily results in the commission of the
other, citing Cabrales, suprad The court held,
“We would be hard pressed to find any offenses al-
lied if we had to find that there is no conceivable
situation in which one crime can be committed
without the other.”Id. at ] 24.

{9 212} Having found the offenses to be of similar
import nnder the Cabrales test, the Ohio Supreme
Court in Wine did not consider the societal interests
underlying the statules o determine legislative in-
tent, and determined legisiative inteni solely by ap-
plying R.C. 2041.25. The Winn court stated that, in
Ohio, we discern legisiative intent on this issue by
applying R.C. 2941.25, as the statute is a “clear in-
dication of the General Assembly's intent to permit
cunmalative sentencing for the comumission of cer-
tain offenses.”Id. at 1 6. This court noted in Farney,
supra, that the Ohio Supreme Court in Brown ex-
panded the first step of the allied offense analysis
by adding the additional factor of societal intercsts

protected by the statuies. Varsey, at 9§ 16, ciling
State v. Boldin, Goauga App. No2007-G-2808,
2008-0hio-6408. In light of the Supreme Court's
analysis in Winn, we now conclude that societal in-
terest may be a tool to be used in some circum-
stances in determining if the intent of the legis-
lature is clear from the criminal statutes being com-
pared.

*31 {§ 213} We first address the guestion of
whether the convictions of child endangeting and
felonious assault are allied offenses of similar im-
port with each offense’s tespective felony murder
conviciion.

{9 214} R.C. 2903.02(B) sets forth the elemens for
murder with the predicate offense of feloaious as-
sault and/or child endangering as charged in the in-
stant case:

{9 215} “(B) No person shall cause the doath of an-
other as a proximate result of the offender's com-
mitting an offense of violence that is a felony of the
first or second degree and that is not a violation of
seclion 2903.03 or 2503.04 of the Revised Code.”

{1 216} An offense of violence is defined in R.C.
2901.01(A)9) to inclade, inter alia, a violation of
R.C. 2903.11 (felonious assault) and 2 violation of
R.C. 2919.22(B}{1-4} (child endangering).

{9 217 R.C. 2903.11{A)1) sels forth the pertinent
elements of felonious assanlt:

£9 218} “{A) No person shall knowingly do cither
of the following:

£4 219} “(1) Cause serious physical harm to anoth-
er or apother's unborn;™

{9 220} Serious physical harm to persons is defined
in R.C. 2961.01(AX5)b} to inclade any physical
harm that carries a substantial risk of death.

{9 221} R.C. 2919.22(B)(1) sets forth the pertinent
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glements of child endangering:

f9 222} *{B) No person shall do any of the follow-
ing io a child under sighteen years of age* * *:

{1 223} “Abuse the child;”

{1 224} Pursuant to 2919.22{(EX1){d}, if a viola-
tion of 291922(BX1) results in seriows physical
harm fo the child, the offense is a felony of the
second degree.

{1 225} The state relies on Srate v. Hoover, Frank-
lin App. No. 03AP-1186, 2004-Ohio-5541, for the
proposition that the offenses of ¢hild endangering
and felony muarder based on child endangering are
ot allied offenses of similar impori. The 10th Dis-
trict has also found felomious assault and felony
murder based on felonious assault to not be allied
offenses of similar import. State v. Henry, Franklin
App. No. 04AP-1061, 2005-Chio-3931. However,
both of these opinions review the isgue using strict
texfual comparison  pursuant 0 Rawce,
supra_Accordingly, we find these cases inapplicable
to the instant case based on current developments in
the law.

{4 226} While not exactly aligned in the abstract,
the elements of appellant's felony murder convie-
tion are sufficiently similar to the elements of folo-
nious assaunlt that the commission of murder logic-
ally and necessarily results in the commission of
felonious assault. In Cabrales, while reviewing the
“confusion and unreasonable results” produced by
applying the Rance test, the Supreme Court noted
that the Fourth District found involuntary man-
slaughter and aggravated arson were not allied of-
fensey because the statuies were dissimilar in at
least two respects, but went on to note that as a
practical result of this conclusion the defendant
stood convicted of both creating a substantial risk
of physical harm and causing the death of the vie-
tim based om one occurrence, which seemed
“intuitively wrong.” Cabrales at 4 19, citing Sfure

v. Cox, Adams App. No.
2003-Ohic-1933.

G2CAT5],

*32 {4 227} In the instant case, appellant skands
contvicled of causing serious physical harm to the
child, which in this case was the death of the child,
and causing his death based on the same incident of
causing gerions physical harm to the child. It is dif-
ficult to see how a person could cauvse a dsath
without also causing serious physical harm, particu-
larly as serious physical harm is defined to include
barm which carries a substantial risk of death.

{4 228} Turning to the second stop in the fwo-
tiered test for determining whether the offenses are
atlied, there 18 no evidence in the record which
demonstrates that the crimes of murder and feloni-
ous assanit were commitied as separate acts or with
a zeparate animus, The evidence in the casc points
to a single incident leading to the death of Noah.
We, therefore, find that the trial court erred in fail-
ing to merge the conviction of felonious assault
with the conviction for felony murder with feloni-
ous assault as the predicate offense for purposes of
sentencing.

FiN4. We note that the trial court did not
have the benefit of the rccent develop-
ments in this area of the law, as appellant
was sentenced on June 22, 2007, and the
Supreme Court's decision in Cabrales was
announced April 9, 2008.

{9 229} Similarly, the elements of child endanger-
ing are sufliciently similar to the elements of felony
murder with child endangering as the predicate of-
fense that the commission of the murder logically
and necessarily also results in commission of child
endangering. We fail to see how a person could
cause the death of a child without al the same time
abusing the child in such a manner that the abuse
resulied in secious physical harm. In addifion, as
noted above in our discussion of felonious asgaule,
no evidence in the record demonstrates that the two
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crimes were commifted as separate acts or with a
separate animus, The court therefore erred in failing
to merge the conviction of child endangering with
the conviction for felony murder with child endan-
gering as the predicate offense for purposes of sen-
tencing.

{1 230} The only remaining issne is whether the
two convictions for {elony murder are allied of-
fenscs and must be merged. Although the predicate
offenses are different, we have only one incident
leading to the death of one victin. In reviewing the
unreasonable results reached by the appellate conrts
it applying the Rance test, the Cabrales court poted
that the Second District bad found that under
Rance, involuntary manslaughter and aggravated
vehicular homicide are not allied ofienses even
where there is only one victim.Cabrales at 57-58,
citing State v. Hemdrickson, Montgomery App. No,
19045, 2003-Chio-611. The Cabrales court further
cited to Judge Christley's concurring opinion in
State v Woldron (Sept. |, 2000), Ashiabwla App.
No. 99-A-0031, 2000 WL 1257520, which ob-
served that by holding that iovoluntary man-
slanghter and aggravated vehicular homicide are
not allied offenses of similar import, the courl had
not oaly found appellant guiity of kifling two
people, the court found him guilty of killing each
victim fwo times. Cabrales at 58,

4 231} In the instant case, we fail to see how a
person could commit felony murder based on a pre-
dicate offense of felonious assault withont also
comniitting felony murder based on child endanger-
ing, where ag in this case the victim is a child. If the
two convictions for felony murder are not merged,
appelfant will be convicted and seotenced for
kiliing the same victim two times based on a single
incident, This is exactly the type of result the Cab-
rales cowrt sought to avoid in the futare by clarify-
ing Remce.Further, once again, there is no evidence
of a separate act or ammus, a8 there is one victim
and one incident leading to the death of the one vie-
tim. Accordingly, we find the trial court erred in

failing 0 merge the felony murder convictions into
one for purposes of sentencing.

*33 |9 232} While appellant could be charged and
found guilty of two counts of felony murder, one
count of child endangering and one count of feloni-
ous assault, the convictions mmst be merped info 2
single count of felony murder for sentencing, The
seventh assignment of error is sustained. This case
is remanded to the Tuscarawas County Common
Pleas Court with instructions to merge appeliant's
conviction for child endangering into the conviction
for felony murder based on the commission of child
endangering, to merge the conviction for felonions
assault into the conviction for folony murder based
on the commission of felonious assaull, to merge
the two counts of felony murder into onc and to
enter a single conviction and impose a single sen-
tence for these allied offenses. This decision in no
way aflects the guilty verdicts issued by the jury. It
only affects the entry of conviction and sentence.

HOFFMAN, P.J., EDWARDS, and WISE, JJ. con-
cur.

Ohio App. 5 Dist.,2009.
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