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L INTRODUCTION

Appellants, Northern Ohio Chapter of Associated Builders & Contractors, Inc., Fechko
Excavating, Inc., Dan Villers, and Jason Antill (collectively, “Appellants”) make a convoluted
attempt to have this Court review a Ninth District Court of Appeal’s Decision and Order dated
July 31, 2009. In connection with this action, Appellants filed a forty-two-page document, not in
support of its argument that this Court has jurisdiction over the question of whether the court of
appeals abused its discretion in denying them injunctive relief, but rather, asking this Court to
stay the decision of the appellate court and request new injunctive relief.

As an initial matter, Appellants requested both the Summit County Court of Common
Pleas and the Ninth District Court of Appeals to enjoin the Board of Education of the Barberton
City School District (the “Board”) and the Ohio School Facilities Commission’s (the “OSFC”)
lawful discretion to award a contract for the early site work for the Barberton New Middle
School Project (“Project”). Both courts denied Appellants’ requests. Appellants now seek
another “bite at the apple,” and request this Court to provide the injunctive relief they so
desperately desire without first obtaining this Court’s jurisdiction over the matter. In doing so,
Appellants ask this Court to ignore the fact that the power to issue an injunction comes only after
this Court has accepted jurisdiction of the action, that the matters presented by Appellants in
their motion to stay and request for injunctive relief are not properly a part of the instant appeal
and there is an appeal of the trial court’s decision on the merits currently pending in the court of
appeals. See Appellants Notice of Appeal to the Ninth District Court of Appeals, attached hereto
as Exhibit A. See, also, Notice of the Filing of the Record from the Summit County Common

Pleas Court and Docketing Statement, attached hereto at Exhibit B.



Furthermore, in July 2009, the early site work package for the Project, which was the
exclusive subject of Appellants’ complaint and request for injunctive relief at the trial court, was
completed. See Exhibit A to Appellees Board’s and OSFC's Joint Response to Appellants’
Motion for Stay and Injunctive Relief, attached hereto at Exhibit C. As a result, Appellants’
appeal to the Ninth District Court of Appeals, as well as to this Court, is moot. See Defendants-
Appellees Barberton City Schools Board of Education, Ohio School Facilities Commission and
My, Excavator’s Motion to Dismiss, attached hereto at Exhibit D,

As set forth more fully below, Appellants are not properly before this Court, and further
cannot show by clear and convincing evidence that an injunction should issue. As a result, this
Court should deny Appellants’ Motion to Stay Execution of Judgment Pending Appeal and
Request for Injunction.

II. LAW AND ARGUMENT
A, Appellants’ Request for Relief Is Not Properly Before This Court

Revised Code 2727.05 provides in part: “an injunction *** may be allowed by the
supreme coutt *** as a temporary remedy, during the pendency of a case on appeal in such
courts.” Here, Appellants filed a notice of appeal secking a discretionary appeal from the August
11, 2009 Journal Entry of the court of appeals. Jurisdiction of the appeal has not been accepted
by this Court. Appellants also seek a stay of the court of appeals” decision and request new
injunctive relief from this Court for entirely new matters in connection with the remaining
construction of the Project. Appellants mistakenly believe that this Court can grant their request
for an injunction without having jurisdiction of the underlying cause of action. This belief is

wrong and such relief is not available. See City of Norwood v. Horney, 110 Ohio St.3d 353,



2006-0Chio-3799, at §61 (finding once a court obtains jurisdiction of a cause of action it may
grant or issue an injunction).

At the trial court, Appellants sought to enjoin the Board and the OSFC from allowing the
excavator contractor, Mr. Excavator, to proceed with its early site work portion of the Project.
Appellants’ amended complaint asserted that the Board’s inclusion of a requirement that
contractors comply with R.C. Chapter 4115 in its bid specifications for the early site work for the
Project was illegal, rendered the contract with Mr. Excavator void and constituted an abuse of
discretion by the Board. The Appellants also asserted in the complaint that the prevailing wage
requirement within the bid specifications as established by OSFC was vague and ambiguous.
The trial court denied the temporary restraining order and injunction filed by the Appeclants.
Later, the trial court, on motions to dismiss filed by the Board, OSFC and Mr. Excavator,
dismissed Appellants’ claims in their entirety, finding that Appellants lacked standing and that
their claims were otherwise without merit.! On July 24, 2009, Mr. Excavator completed the
early site work package contract for the Project.

Having failed to enjoin the Board, OSFC and Mr. Excavator from proceeding with the
early site work package, Appellants requested that the court of appeals enjoin the Board, OSFC
and other non-parties from proceeding with completely new matters, including: (1) the August
11, 2009 bid opening and award of approximately $22 million of an estimated $30 million total
for construction of the Project, and (2) any other school construction project, regardless of

location, that requires bidders to pay prevailing wages as a term of the construction contract.”

¥ Appellants moved the trial court for leave to file a second amended complaint prior to the court’s decision on the
Appellees’ motions fo dismiss. The Appellees objected. In its July 31, 2009 Judgment Entry, the trial court
sustained Appellees’ motions to dismiss and also denied Appellants’ motion for leave to file a second amended
complaint.

? Appellants did not request a stay, in the first instance, with the trial court as required by Appellate Rule 7(A).
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Appellants’ request for injunctive relief was clearly beyond the scope of litigation at the trial
level, which was limited solely to the early site work package. Therefore inclusion of these “new
matters” as part of Appellants’ appeal and request for injunctive relief was inappropriate. Asa
result, the court of appeals did not abuse its discretion in denying Appellants’ request for a stay
of the trial court’s decision and for new injunctive relief, It is this decision which Appellants
now seek this Court to review. Here, as at the court of appeals, Appellants seck relief well
beyond that which was sought at the trial court and request that this Court review and consider
matters that were not before the trial court.” Appellants completely disregard the fact that this
Court has not accepted jurisdiction of their appeal, that the matters raised were never before the
trial court and their appeal of the trial court’s decision is before the court of appeals, not before
this Court. Appellants cavalierly request this Court’s for review and consideration of injunctive
relief regarding matters that are not properly a part of the instant appeal and fail to demonstrate
that this case warrants the jurisdiction of this Court.
B. Appellants Are Not Entitled To An Injunction In The Instant Matter

Even if this appeal were somehow properly before this Court, Appellants are nonetheless
not entitled to injunctive relief, “In deciding whether to grant an injunction pending appeal, the
court must balance the same factors as in evaluating a motion for a preliminary injunction.”
Lehnert v. Ferris Faculty Assn. (W.D. Mich. 1989), 707 F.Supp. 1490, 1492 (citing the federal
rules of appellate procedure). See, also, American Standard, Inc. v. Meehan (N.D. Ohio 2007),
614 F.Supp. 2d 844, 846. In a motion for a preliminary injunction, the party seeking equitable

relief must establish, “by clear and convincing evidence, that (1) there is a substantial likelihood

? Following the trial court’s issuance of the Judgment Entry on July 31, 2009, Appellants filed with the court
transcripts obtained during the limited discovery allowed by the trial court in the matter, before discovery was
stayed. Appellants’ filing is 2 nullity and is not properly included in the record of the trial court.



that the [party] will prevail on the merits; (2} the [party] will suffer irreparable injury if the
injunction is not granted; (3) no third parties will be unjustifiably harmed if the injunction is
granted; and (4) the public interest will be served by the injunction.” Trumbull Ind. Inc. v. Miller,
2005-0Ohio-5120, at §10. Further, the decision to grant or deny an injunction “is solely within the
trial court’s discretion and, therefore, a reviewing court should not disturb the judgment of the
trial court absent a showing of a clear abuse of discretion.” Garono v. State (1988), 37 Ohio
St.3d 171, 173, 524 N.E.2d 496, Application of this standard demonstrates that injunctive relief
should not be granted in the instant matter,

1. Appellants cannot demonstrate a substantial likelihood of success on the
merits

a. Appellants lack standing to assert claims against the Board

Appellants Villers and Antill do not have standing, as they cannot demonstrate a special
interest in the subject matter of the complaint. See Brown v. Columbus City Schools Bd. of Edn.,
2009-Chio-3230, at §13 (finding appellants” status as taxpayers of the school district insufficient
to confer standing). See, also, State ex rel. Masterson v. Ohio State Racing Comm. (1954), 162
Ohio St. 366, 368, 123 N.E.2d 1 (finding private citizens may not restrain official acts when they
fail to allege and prove damage to themselves different in character from that sustained by the
public generally).

Likewise, Appellant Fechko lacks standing because it was not a disappointed bidder for
the early site work package and did not submit a bid for any of the remaining bid packages of the
Project that were opened on August 11, 2009. See Meccon, Inc. v. Univ. of Akron, 2009-Chio-
1700, at 926 (finding that an unsuccessful bidder has standing to recover damages). See, also,
State ex rel. Associated Builders and Contr. Cent. Ohio Chapter v. Jefferson Cty. Bd. of

Commyrs. (1995), 106 Ohio App.3d 176, 665 N.E.2d 723 (finding that in order to have standing



to challenge the award of a construction contract, a contractor must have submitted a bid for the
contact at issue). Similarly, Appellant Northern Ohio Chapter of Associated Builder and
Contractors, Inc. (“ABC”) lacks standing because its right to bring this suit is derived from
Fechko. As explained by the Tenth District Court of Appeals in Tiemann v. Univ. of Cincinnati,
“while an association may bring an action on behalf of its members, the association must
establish that its members have suffered actual injury.” 127 Ohio App.3d 312, 325, 712 N.E.2d
1258. “[W]here no bid was submitted and there was consequently no concrete injury suffered by
any private contractor *** [an association] does not have the standing to challenge the legality of
the bidding procedure.” Id.
b. The Board did not exceed its authority or abuse its discretion
by mandating compliance with prevailing wage requirements
on the New Middle School Project

The heart of Appellants’ claim is that R.C. 4115.04(B)(3) provides an exemption to the
statutorily mandated rule that prevailing wages must be paid by school boards and, as a result,
the Board is prohibited from contractually requiring the payment of a prevailing wage for the
Project. Appellants’ argument has no valid basis in the law. Appellants provide no statutory or
case law to support their claim. Moreover, Appellants’ insinuation that the legislature
“deliberately” considered the school exemption side-by-side with the hospital exemption and
created a prohibition by failing to insert similar “election” language is not supported by the
legislative histories of the two exemptions. The legislature did not create the hospital exemption
at the same time it created the school exemption. Rather, it created the hospital exemption two
years later, as part of an omnibus hospital reform bill. See Am.Sub.S.B. No. 55 (123" General

Assembly).



Appellants also inexplicitly recite the subsequent history of Senate Bill No. 102, which
included the issuance of a report in 2002 by the Ohio Legislative Service Commission (the
“Report”).* In addition to mischaracterizing the findings of the Report, Appellants’ argument is
irrelevant to the Board’s exercise of its discretion to make the payment of prevailing wages a part
of the Project. See Monarch Constr. Co. v. Ohio School Facilities Comm., 150 Ohio App.3d
134, 2002-Ohio-6281 (finding that to invite evidence that was not before the Board when it made
its decision regarding a matter makes the discretion of a school board virtually non-existent}.

Revised Code Section 4115.04(B)(3) provides, in part, that Sections 4115.03 to 4115.16,
which govern prevailing wages, do not apply to: “Public improvements undertaken by, or under
contract for, the board of education of any school district or the governing board of any
educational service center.” This plain language merely exempts school boards from the
statutory prevailing wage requirements on construction projects for public improvements paid
for in part or in whole by public funds. See R.C. 4115.10(A). However, such exemption does
not mean that the OSFC or the Board is prohibited from requiring the payment of prevailing
wages as a term of contract for the Project.

Further, the Board has discretion in carrying out its duties with respect to the Project,
including the discretion to determine which contractor is the lowest responsible bidder. See R.C.
3317.17, 3313.46 (stating the same). Ohio courts have long upheld such discretion, finding that
public owners necessarily enjoy great latitude in determining the parameters of their projects.
Enertech Electrical, Inc., v. Mahoning Cty. Commrs. (C.A.6, 1996), 85 F.3d 257, 260 (finding

Commissioners’ requirement that contractors ratify a project labor agreement, as a condition to

* The Report, which was not attached to Plaintiffs’ Amended Complaint, but rather to its Memorandum in Support of
Plaintiffs’ Motion for a Temporary Restraining Order, acknowledges at page 49 that there was no direct and
conclusive evidence that would allow it to attribute the savings on construction projects costs since the enactment of
S.B. 102 to the prevailing wage exemption.



determining the “lowest and best bidder” for a construction project, not inconsistent with Ohio’s
competitive bidding policy). Moreover, in the absence of evidence to the contrary, the
presumption is that government entities act within the limits of the jurisdiction conferred upon
them by law. See Cedar Bay Constr. Inc. v. Fremont, 50 Chio 8t.3d 19, 21, 552, N.E.2d 202
(stating the same). Clearly, the Board has broad discretion in the exercise of its authority, which
should not be interfered with by a court of law in the absence of fraud or other abuse of
discretion.” Id. Here, Appellants offer absolutely no facts to support their claim that the Board
abused its discretion by requiring that bidders pay prevailing wages on the Project. See Danis
Clarkeo Landfill Co., v. Clark Cty. Solid Waste Dist. (1995), 73 Ohio 8t.3d 590, 1995-Ohio-301
(stating that when an award is based upon criteria expressly set forth in a bidding proposal, no
abuse of discretion occurs).

Here, the Board lawfully exercised its discretion in awarding the early site work contract
for the Project to the lowest responsible bidder as required by R.C. 3313.46, and the Appellants
have failed to offer any evidence, clear, convincing or otherwise, that the Board abused its
discretion in the matter. °

¢c. The prevailing wage requirement was not vague and
did not subject bidders to unannounced criteria

Appellants mistakenly claim that because the Board did not provide specific procedures

on how it would address compliance with the payment of prevailing wages on the Project, the

5 The term “abuse of discretion” in this context connotes more than just an error of law; rather it exists where a
decision is unreasonable, arbitrary or unconscionable. An abuse of discretion must be shown by clear and
convincing evidence. Monarch Constr. Co. v. Ohio School Facilities Comm., 150 Ohio App.3d. 134, 2002-Ohio-
6281, citing Dayfon ex rel. Scandrick v. McGee (1981), 67 Ohio 5t.2d 356, 423 N.E.2d 1095.

% Revised Code 3313.46(A) provides, in part, the following: “[w]hen any such board [of education] determines to
build, repair, enlarge, improve, or demolish any school building, the cost of which will exceed twenty-five thousand
dollars,” it shall cause to be prepared plans and specifications, advertise for bids for a period of not less than two
consecutive weeks, open bids at the time and place specified by the board in the advertisement for the bids, and
accept none but the lowest responsible bid.”



bid specifications were vague and subjected the bidders to unannounced criteria. However, it is
undisputed by the Appellants that: (1) Appellant Fechko received the bid specifications for the
Project, (2) the legal bid advertisement issued by the Board for the Project stated that bidders
would be required to comply with R.C. Chapter 4115 and pay prevailing wage on the Project,
and (3) Appellant Fechko submitted a bid based on the prevailing wage rates included in the bid
specifications to calculate their labor costs for the early site work package for the Project.
Amended Complaint at 16, 15, 20-23, 43 (stating the same). As a result, the bid specifications
did not subject bidders to vague and unannounced criteria. See Dayfon ex rel. Scandrick v.
McGee (1981), 67 Ohio St.2d 356, 423 N.E.2d 1095 (standing for the proposition that reliance
on unannounced criteria in awarding a contract will constitute an abuse of discretion).
d. The claims addressed in the trial court are moot

An injunction should not be granted unless a clear case of irreparable injury can be made.
Hydofarm, Inc. v. Orendorff (2008), 180 Ohio App.3d 339, 2008-Ohio-6819. Here, Appellants
are simply too late to argue that they will suffer an irreparable injury, as the early site work
package for the Project that was the subject of Appellants’ amended complaint at the trial court
was completed in July 2009. The role of Ohio courts is to decide actual controversies; the courts
will not give opinions upon moot questions. See Nat. Electrical Contractors Assn. v. City of
Painesville (1973), 36 Ohio $t.2d 60, 303 N.E.2d 870. Therefore, Appellants have no basis to
proceed on this appeal. Appellants would have this Court stop work on the remaining portions
of the Project for an undetermined period, and then have the Board re-advertise and re-bid for the
same work. This is not preservation of the status quo. Rather, such action would result in

unmanageable and costly delays to the Board.
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2. Appellants are not entitled to injunctive relief because it would cause great
harm to the Board, OSFC, and the public interest

An injunction on a construction project should be granted with great caution, “especially
in cases affecting a public interest where the cowrt is asked to interfere with or suspend the
opetation of important works or control the action of another department of government.”
Cementech, Inc. v. City of Fairlawn (2006), 109 Ohio St.3d 475, 2006-Ohio-299, at ¥ 10, citing
Danis Clarkco Landfill Co. v. Clark Cty. Solid Waste Mgt. Dist. (1995), 73 Ohio St.3d 590,
1995-Ohio-301. If this Court issues an injunction, OSFC and the Board will be forced to
rescind, re-advertise and re-bid more than approximately $22 million dollars worth of
construction contracts for the next phase of the Project. Those bid packages that are now
inexplicitly part of Appellants’ requested scope of injunctive relief were scheduled to directly
follow completion of the early site work package, which is the only true subject of the current
litigation.

It is undisputed that if the Project’s construction is delayed, existing site conditions will
deteriorate and require additional costs to correct when construction is finally commenced. See
Exhibit C (Exhibit A to Appellees Board’s and OSFC’s Joint Response to Appellants’ Motion for
Stay and Injunctive Relief). Additionally, the Project’s schedule contemplates commencement of
specific construction work directly. Any delay will push the work back further into the year,
resulting in increased costs due to winter weather conditions. Id. Further, delays in the Project
will likely subject the Board to additional costs to pay for acceleration of the work in order to
ensure the Project is completed on time. Id. While the costs associated with such delays are not
easily quantifiable, one method of doing so is to utilize the amount of liquidated damages
identified in the contract and apply that figure to each day of anticipated delay. In this instance,

each day of delay would cost approximately $9,000. /d
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In stark contrast, Appellants’ proffered harm is minimal. Appellant Fechko did not bid
on this phase of the Project. Appellants’ suggestion that they will suffer lost business
opportunities is unfounded, and falls far short of irreparable harm. The public interest is best
served by allowing the Project to move forward without delay. Should this Court deem an
injunction appropriate, it should not only consider the balancing of harm, but should set a bond
amount that is commensurate with the harm caused by the delay of enjoining the Project. See
Civ.R65 (requiring a bond to secure the party enjoined for damages sustained if it is determined
the injunction should not have been granted). Appellants seek to enjoin a $30 million dollar
project. Id. For Appellants to claim that no bond or a de minimus bond is appropriate is
erroneous. Using the per diem liquidated damages above, the Board requests that if injunctive
relief is granted, a bond in the amount of at least $900,000 be required, in order to secure the
Board against the harm caused by the delay of enjoining the Project.

1. CONCLUSION

Based upon the foregoing reasons, Appellants® Motion to Stay Execution Pending Appeal

and Request For Injunction should be denied.

Respectfully submitted,
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Is there a direct appeal from the conviction pending? Yes No
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Was counsel appointed for trial? Yes No
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I CERTIFY THAT THE ABOVE INFORMATION IS ACCURATE TO THE BEST KNOWLEDGE AND THAT 1

HAVE ATTACHED A COPY OF THE FINAL JUDG%RWH HIS APPEAL IS TAKEN.

Signature of Counsel (or party if not represented by counsel)
PAGE4 OF 4




qurg /L/il !7/
10RR
f'.
Pl -
" SU/[[}I_JF l" P < 35
IN THE COURT OF COMMON PLEASY Oﬁ‘é%U/W‘y
! 'y
COUNTY OF SUMMIT S
STATE EX. REL., NORTHERN OHIO ) CASE NO. CV 2009 04 2636
CHAPTER OF ASSOCIATED BUILDERS )
& CONTRACTORS, INC,, et al, )
Plaintiffs, ) JUDGE CALLAHAN
) MAGISTRATE SHOEMAKER
-V§- )
)
BARBERTON CITY SCHOOL BOARD OF ) JUDGMENT ENTRY
EDUCATION, et al, ) (FINAL AND APPEALABLE)
Defendant )

This matter comes on before the Court upon Motions to Dismiss pursuant to Civil
Rule 12(B) filed by Defendants, the Barberton City School Board of Education (Board), the
Defendant, Mr. Excavator and the Defendant, the Ohio School Facilities Commission, (OSFC).-
The Plaintiffs, Northern Ohio Chapter of the Association of Builders & Contractors, Inc., (ABC),
FECHKO Excavating (FECHKO), Dan Villers, (Villers), Jason Antill, (Antiil) filed replies to
the same.

The Court finds this is in reference to the Magistrate. The Court however, will
proceed to consider these Motions and rule on the same in the interest of j udicial efficiency,
judicial economy and to assist all the parties to a speedy and just resolution of the issues in this
case.

Briefly put, the focus of this lawsuit centers upon the Plaintiffs” April 24, 200§
Amended Complaint whereby it seeks to enjoin the Board and OSFC from allowing the

excavating contractor, Mr. Excavator, from proceeding or otherwise going forward with its




portion of the new Barberton Middle School project. Plaintiffs’ five-count complaint asserts as a
general proposition that the Board’s inclusion of what’s known as the Prevailing Wage Law as
otherwise established by Qhio Revised Code 4115 within the project’s bid specifications
provided to prospective bidders, such as FECHKO and Mr. Excavating, was illegal and also
renders the ultimate contract which was awarded to Mr. Excavator illegal, or in the alternative
constitutes an abuse of discretion by the Board as such contract will result in misappropriation
and misuse of public monies. The Plaintiffs also assert within the body of the amended
complaint that that prevailing wage requirement within the bid specifications, and as established
by OSFC;, which is a partner in this school project, is vague and ambiguous.

It i‘s further found by the Court in reviewing the documents in regard to these Motions
and response thereto that it is beyond dispute or argument that the Board and OSFC can best be
described as a co-venturers in this new school construction project inasmuch as approximately
40% of the cost of such project is derived from a Levy passed in 2008 by Barberton taxpayers,
and the other approximate 60% being funded, or otherwise supplied, by the OSFC. OSFCisa
statutorily-created governmental agency of the State of Ohio created by the legislature with the
statutory purpose to assist in fun_ding school construction projects across the State of Ohio.

Likewise, there can be found no dispute that on or about March 3, 2009 the Board
published by public advertisement notice that it would be accepting sealed bids with refcrcnr;e
here to the specific excavating work, and that such notice unambiguously stated within the body
of the information presented to prospective bidders that, “prevailing wage rates apply: bidders
shall comply with Chapter 4115 of the Ohio Revised Code.” As such, all prospective bidders
who sought to obtain the excavating work, such as Mr. Excavator and FECHKO, were required

when constructing the monetary amounts as a bid for the excavation portion of the work, to




incorporate prevailing wage calculations within their bid. In fact, this is exactly what both
parties did, that is, Mr. Excavator and FECHKO, inasmuch presented their bids to the Board for
review on March 25, 2009, included within the body of their bids the nécessary monetary
calculations taking into consideration the labor costs for the excavation portion of the project as
otherwise required by the RC 4115.04 (A). When the bids were opened and presented to the
Board for review, such review taking place on or about April 1, 2009 at a special session, the
Board awarded the contract for the excavation site work to the Defendant, Mr. Excavator.

A further review of these maiters establishes that at no point can it be disputed that
any of the bidders for the excavation portion of the proj éct, which includes Mr. Excavator and
FECHKO, ever offered any objections to the bid language or otherwise offered any coufpiaint oI
objections to the bidding language requiring them to incorporate the prevailing wage law prior to
submission of their respective bids. Additionally, there can be found no dispute by any of the
parties in this matter that when OSFC is a partner in such school construction projects, and
pursuant to Ohio Revised Code 3318.10 that the School Boérd was obligated because of this
relationship to accept the “lowest, responsible bids.” Thus, the criteria for acceptance is the
lowest monetary amount, and coupled with that, the prospective bidder has to be responsible. |

The Plaintiffs in their claim in this lawsuit have not argued, or otherwise asserted,
that Mr. Excavator’s bid was not the lowest, nor that it was not a responsible bidder. Further,
there has been no argument or showing by the Plaintiffs in their complaint and amended
complaint that the procedures in regard to the bidding matters, to include the advertisement, the
acceptance of such bid, the opening of such bid, the calling of the meeting to evaluate such bid,
and the awarding of such bid to Mr Excavator, were tainted by fraud, corruption or favoritism or

any other blatant legal error on the face of such procedures. Plaintiffs have narrowed their




objection to the process upon the sole argument that the Board and OSFC erred when they
required, within the body.of the bid specifications, that all bidders must submit bids incjuding
wage calculations based on the prevailing wage law, as it was illegal to do, and that such |
requirement, should not have been used within the bid submitted by interested parties and any
bid submitted that included the prevailing wage cannot be accepted. ﬂowever, ifit was in
violation of the law, as FECHKO now argues, then FECHKO willfully ignored that problem and
knmowingly submitted its bid in violation of the law which included the prevailing wage
conditions.

The Court finds that it was noteworthy that FECHKO, when it submitted its bid, did
not object in any form to the Defendant’s use of the prevailing wage law in the bid specification,
nor did FECHKO offer any caveat or other contingency that if its bid was accepted, it would then
be able to decide not to pay its workers under the pre.vailing wage law concept as set out by the
aforementioned Revised Code and as it had committed to do when it submitted its bid but could
have the contract less any requirement to abide by the prevailing wage law. Nor, in its response
to the Motions in this matter, FECHKO never addressed the fact as to what it would do if the
Board would have awarded the contract for excavation o FECHKO when it had in fact
incorporated within the body of its bid the calculations as related to the duty of complying with
the prevailing wage law.

In brief procedural history, on May 28, 2009 the Board filed its Motion seeking to
dismiss the Plaintiffs’ Amended Complaint pursuant to Civ.R. 12(B)}(1) and 12(B)(6). Plaintiffs
replied to the Board’s Motion on June 5, 2009 in a joint response to OSFC’s Motion to Dismiss

which it filed on May 28, 2009 asserting Civ.R. 12(B)(6). Thereafter, on June 17, 2009 Mr.




Excavator filed its own Civ.R. 12(B)(lj and (B)(6) Motion to Dismiss the Amended Complaint.
On June 5, 2009 Plaintiffs collectively filed their reply to the Motions of the Board and OSFC.
Though the claims for dismissal by the OSFC, Board and Mr. Excavator are
substantially similar, the Couirt will address the claims of each separately within the body of this
Judgment Entry.
1. Ohio School Facilities Commission’s Motion to Dismiss and Barbertonr City
- Schools Board of Education’s Motion to Dismiss.

The Motion fo Dismiss filed by OSFC contains an assertion that itself and the Board
had the lawful discretion to réquire the payment of prevailing wages in school contracts such as
the instant matter. A review of RC 4115.04(B){(1) does in fact provide an exemption to the
statutorily mandated rule that prevailing wages must be paid except in regard to school districts.
Plaintiffs’ argument in regard to this matter is that since RC 4115.04 exempts school boards from
complying with the prevailing wage law, the bidding instnuctions were illegal, as was letting the
contract as to Mr. Excavator. It was also the intent of the legislature that the law was to be
construed as meaning that a school board, or a school board in partership with OSFC, cannot at
their discretion choose 10 require bidders to pay prevailing wages in contracts let out for bid.
However, as argued by OSFC, being exempted from a statutory requirement, does not then by
means of some matter of transmutation or as otherwise argned by the Plaintiffs that OSFC and
the Board should now be prohibited from including the use of the prevailing wage law as a term
within a contract or the bid specifications upon subcontract. Plaintiffs’ arguments are just that,

- arguments, and are without any valid basis, Plaintiffs provide no credible statutory or case law

to support such a claim.




Additionally, the argument offered by OSFCis thatrthe Plaintiffs, Villers and Antil],
as taxpayers seeking fo eﬁj oin further work on this project with specific reference to the
excavation matters, should not be allowed under existing law to seek relief by the lawsnit filed in
their name in the Amended Complaint. Again without reciting the foregoing analysis of the
Court, the Court concludes that both Mr.Villers and Mr. Antill are situated no differently than
any other landowner taxpayer within the City of Barberton who, as property owners, had their
property burdened with the levy referred to above. In short, Mr. Antill and Mr. Villers are, along
with everyone elss living within such levy area who is a property owner and taxpayer, all subject
to their tax dollars utilized as provided for in the levy to build this new school. In short, neither
Mr. Villers nor Mr. Antill can demonstrate that they individually have any unique or special
interest separate, apart, or different in character from all other landowners taxpayers in the
district such that they may sustain is different in character from all harm to all of the general
taxpayers in the area of the Barberton City School District affected by the levy. Itis specifically
concluded that any economic harm they claim to assert as taxpayers is no different than any of
the other landowner taxpayers. Under Ohio law, it does not allow them separate standing to
complain as they have done in this lawsuit. Brinkman, Jr. v. Miami Univ., 12 Dist. No.

CA2006 —12-313, 2007-Ohio-4372; State éx rel. Dann v. Taft, 110 Ohio St.3d 252, 2006-Ohio-
3677, atp9.

Additionally, the éourt concludes that the Plaintiff FECHKO has not asserted any
claim for injury or any right which would entitle it under existing Ohio law to recover any of iis
monetary expenditures in its bidding activities as damages as an unsuccessful bidder as it was in
this matter, It is found that FECHKO knowingly and intentionally, through its officers, agents

or employees, prepared a bid to do the excavation work in this area, and included within such bid




was FECHK O’s computation of the prevailing wage law for its laborers which would have to be
paid per the prevailing wz.ige rates, if it were awarded the contract. When FECHKO now says it
was illegal to reﬁuiré such of bidders, that argument is disingemious. "Noteworthy is the fact that
it never, at any point until such suit was filed, objected to such matter, as it well could have. Nor
did it, within its bid, reserve any. right to any later objection to the prevailing wage law
requirement after the bid was let to a bidder. However, now that FECHKO is unhappy with the
fact that it was not awarded the bid, it makes the sniveling complaint that the law was violated.
All of these arguments are without merit.

This Court specifically concludes the monetary amount specified in the
FECHKOQ bid incorporated the prevailing wage law. As it did as such, FECHKO has waived any
right to now complain that Mr. Excavator was the successful bidder or that the process was
legally flawed. With no evidence showing that either one was not a responsible bidder, the
" contract would have in all likelihood been awarded to FECHKO, had its monetary amount been
the lesser. FECHKO would then have been required, pursuant to its bid, to comply with the
prevailing wage law. It cannot, as it seeks to do in this matter, submit a bid including a
requirement of the prevailing wage law within its calculations, stand silent to that matter, and
wait and see if its bid was accepted and then, if not, act as an unsuccessful bidder, complaining
about the matter. If FECHKO’s logic is accepted, it would allow a bidder to knowingly violate
the contract like the one at issue here; but if unsuccessful, to then turn around and say the process
was fatally defective. If such a practice were to be adopted in Ohio, it would create chaos in
public contract bidding and encourage dishonest bidding practices.

The Court further concludes that, if for argument sake, FECHKO’s actions offering

as it did its bid to the Board, knowing that it contained computation of the prevailing wage, and




which it now says was illegal, shows at the very least the Plaintiff FECHKO was acting illegally
seeking to be awarded a contract obtained in contravention of the law it claims was
inappropriate. Had FECHKO’s bid been accepted, it would likely never have raised the
prevailing wage issue. The alternative conclusion is that if FECHKO, knowing the illegal
nature of the contract specifications, nevertheless proceeded to then bid, it has an alterior
motivation such that if it were successful, it would then claim it had been awarded the confract
put would have then repudiated that portion relating to the prevailing wage as being illegal. In
either case, FECHKO, in its perfidious action presented to the Board a bid that the Board had no
reason to believe was other than honest, and that the bidder here, FECHKO, had no problem with
the terms and would stand behind it if awarded the bid. In short, the Board justifiably relied on
bids as presented to it, including FECHKO’s, as it had no reason to know about what the Court
concludes was the hidden agenda of FECHKOQ. As such, the Court concludes that FECHKO has
waived any right to assert and any illegality in the bid specifications and it is to be estopped from
now asserting same.

Further, the Court goes on to address the Board’s claim that the Northern Ohio
Chapter of Associated Builders & Contractors, Inc. (“ABC™) lack of standing in this matter. It is
first of all concluded that such Plaintiff has not been demonstrated to have one of its members
named in this case as a party Plaintiff. Nowhere in Plaintiffs’ Amended Complaint of April 24,
2009 is there any assertion that Plaintiff FECHKO is a member of Plamntiff ABC. And further,
even if for argument sake, had FECHKO been shown to be a member, Plaintiff ABC cannot
demonstrate that its member, for discussion purposes, FECHKO, suffered the type of injury
which would otherwise allow Plaintiff ABC, as an independent body in trade association, to

participate in a claim such as this. As such, the Court concludes that the Northern Ohio Chapter




of Associated Builders & Contractors, Inc.’s claims are without merit as to all designated
Plaintiffs. Plaintiff ABC must succeséfully demonstrate that it meets the triport test for standing
long recognized in Ohio. Plaintiff ABC absolutely fails in this fegard. Warth v. Seldin (1975),
422 U.S. 490; State ex rel. Connors v. Ohio Dept. of Transp. (1982), 8 Ohio App.3d 44; Ohic
Academy of Nursing Homes, Inc. v. Barry (1987), 37 Ohio App.3d 46; Tiemann v Univ. of
Cincinnati (1998), 127 Ohio App.3d 312.

Additionally, th_e Court concludes that FECHKO has not demonstrated under any
existing Ohio law that as an unsuccessful and disappointed bidder it is entitled to any monetary
relief for any damages that it incurred as a result of preparing its bid and submitting the same.

As such, this Court concludes that the Barberton City School Board’s assertion that
the Plaintiffs’ Amended Complaint be dismissed pursuant to 12(B)(1) and 12(B)(6) is well taken.
Additionally, the Court finds that the claims against the OSFC fail and are dismissed pursuant to
Civ.R.12(B)(6). As such, the Amended Complaint is dismissed against the Barberton City
Schools and Ohio School Facility Commission a't the cost to all the Plaintiffs.

2. Mr. Excavator’s Motion to Dismiss.

The Court next turns to the arguments asserted by Mr. Excavator, the demonstrated
successful bidder on the contract in this matter. Mr. Excavator filed its Motion to Dismiss June
17, 2009. Plaintiffs’ brief in opposition filed on June 26, 2009, with a reply to such filed by Mr.
Excavator on July 7, 2009. Mr. Excavator likewise moves to dismiss this matter and in
conjunction, thereto asserts a Motion based upon Civ.R. 12(B)(1) addressing jurisdiction and
Civ.R. 12(B)(6) as upon a failure to state a claim.

Mr. Excavator makes an argument which is similar to arguments made by the other

party Defendants in this matter. That is the two taxpayers, Mr. Antill and Mr. Villers, are simply




" members of the overall landowner taxpayers category within the tax levying district of the City
of Barberton, and their cdmplaint fails to allege any special interest in a special fund, and any
special damage they will suffer which is separate and distinct from all other taxpayers in the
district, or that they have any independent right that is unique to them as opposed to all other
taxpayers who live within the district and who are property owners that have their prope;rty
subject to such levy. In short, neither has a special interest upon which they are placed in
jeopardy unique to them and under Ohio law have no standing to assert their claim in this
lawsuit. These two Plaintiffs provided no evidence that they are participants in any “special
fund” or have any equitable ownership in any such fund. As such, these Plaintiffs’ arguments
are fully unpersuasive and the Court finds that both lack standing to pursue their claims.
Brinkman, supra.

Also correctly asserted by Mr. Excavator is the position that both FECHKO and ABC
lack standing. FECHKO does not assert any knowﬁ legal injury under Ohio law as a result of its
being an unsuccessful bidder. FECHKO also fails to address the fact that it, along with Mr.
Excavator, submitted its bid for consideration by the Board, incorporating therein the prevailing
wage law calculations into the bid and otherwise complied with the requirements in the bidding
instructions. Further, neither FECHKO nor ABC have been shown to have challenged the
bidding procedure prior to FECHKO’S bid submission.

Also correctly presented by Mr. Excavator is that ABC is simply an association
without any valid assertion to make such a claim. ABC could only assert such claim where it
had a member and that such member would have standing in their own right to make a claim.

Mr. Excavator correctly concludes that FECHKO does not have such standing. This Court
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restatés its conclusion that there is no evidence that FECHKO was ever a member of the trade
association known as ABC at all times material.

Further Mr. Eicavator also correctly ésserts, under the existing law, that just because
the Board is exempt from utilizing prevailing wages pursuant to RC 4115, in its contracts for
construction work, that does not therefore stand for the proposition that it could not elect to
choose to include such prevailing wage requirements within its bid requirements should it choose
to do so. Simply put, the exclusion of the Board from compliance with the mandatory prevailing
wage'language, does not create the opposite effect, meaning it cannot use such. Arguments by
the Plaintiffs in rlega.rd to this can only be accomplished by tortured and otherwise unreasonable
logic. A plain reading of the statute and the case law precludes such application as the Plaintiffs
seek in fhis matter. The Plaintiffs’ interpretation of this Statute is clearly misplaced.

As such, the Court concludes that Mr. Excavator’s motion, based upon
Civ.R. IZ(B)(I) and 12(B)(6) is to be granted in that not only do parties such aser. Antill and
Mr. Villers, as well as ABC and FECHKO lack standing, but even if the standing argument were
accepted, none of the Plaintiffs have demonstrated that under any existing law that they have any
right to relief. Itis concluded beyond doubt from Plaintiffs’ Amended Complaint that none of
the Plaintiffs can prove any set of entitlement by any of the Plaintiffs to recover.

Ohio law is well settled as to the standards Court must apply in reviewing Motions
pursuant to 12(B)(1) and 12(B)(6). In general, Motions to Dismiss pursuant to Civ.R.lé(B)(ﬁ)
are designed to test the sufficiency of the party’s complaint. In any ruling upon such Civ.R.
12(B)(6) Motions, the evaluating tribunal is required to take all allegations in the complaint as
true and draw all reasonable inferences in favor of the non-moving party. The trial court can

only dismiss a complaint made upon a Civ.R. 12(B)(6) motion after it has been shown plaintiff
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can show no set of facts which would entitle it to relief. It is concluded beyond doubt from
Plaintiffs’ Amended Coniplaint that they can prove no set of facts entitling any of the Plaintiffs
to recover.

In the instant matter, the Court has considered such guidance in evaluating the
Motion for 12(B)(6) as filed by the parties in this matter. O'Brien v. Univ. Communilty Tenants-
Union {1975), 42 Ohio St.2d. 242; Mitchell v. Lawson Milk Co. (1988), 40 Ohio St.3d 190, 192;
Bourke v. Carnahan, 163 Ohio App.3d 818, 2005-0Ohio-5422, at p.9.

The Court has also considered the guidance trial courts must utilize when ruling upon
a Civ.R. 12(B)(1) motion. The standard review for dismissal pursuant to Civ.R. 12(B)(1) is
ufhether any cause of action cognizable by the forum has been raised in the complaint. Stafe ex
rel. Bush v Spurlock (1980}, 42 Ohio St.3d 80; Avco Fin. Services, Inc. v. Hale (1987), 36 Ohio
App.3d 65.

Plaintiffs, collectively, have by this Judgment Entry all of their respective claims
against all designated Defendants dismissed with prejudice at Plaintiffs” cost.

The Court further concludes that in light of the foregoing ruling, Plaintiffs’ Motion to

file a Second Amended Complaint is denied.
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L INTRODUCTION

Plaintiffs- Appellants Northem Ohio Chapter of Associated Builders & Contractors,

Inc., Fechko Excavating, Inc,, Dan Viller, and Jason Antill {collectively “Appellants™) are not

entitled to an injunction pending appeal from this Court for the following reasons:

Appellants request for injunction inappropriately concems issues not mised in
the tnal court;

Appellamts lack standing to enjoin the future bid awards for Barbervon or “other
school construction projects™ across the state;

Appeliants cannot demonstrate a likelihood of success on the merits, as the

public owners did not abuse their discretion when awarding the contract to the
lowest responsible biddery

The subject maser for the litigation below is now moot.

"The grant of an injunction would cause Barberton and OSFC great harm where
any potential harm to Appellants is purely speculative;

The Appellants did not seek a stay in the first instance from the tnal court
pursuant to App, R 7(A).

This case began as an effort by Appellants to enjoin Batberton City Schools Board of

Education’s (“Board”) and the Ohio School Facilities Commission’s {“OSFC’) lawful

exercise of discretion to award a construction contract to the lowest responsible bidder for

an early site work package for the construction of a new school in Batberton. In the

operative complaint before the trial court, Appellants claimed that the Board and OSFC had

no authonty to require the payment of prevailing wage as a term for that contract. Finding

that plamtiffs lacked standing and their claims were otherwise without merit, the trial court

dismissed Appellants’ complaint.

Appellants now seek an injunction pending appeal of that decision. But rather than

ask this Coutt wo address the subject matter of the case below, Appellants seek to turn this




appellate proceeding into an inapproprate original action. Appellanty” motion, casually
suggesting it is merely an effort to keep the status quo, steps well outside the trial court
tecord to request much more than that. Indeed, Appellants move that the Court enjoin
OSFC, the Board and a plethora of others from proceeding with completely new matters
including: () the August 11, 2009 bid opening and award for approximately $22 million of
the estimﬁtcd $30 million total for construction of the New Barberton Middle School Project
(“Project”) and (b} “any other school construction project” regardless of location that
requires bidders to pay prevailing wages as a contractual term. Appellants’ request is beyond
the scope of the litigation at the trial court below and therefore inappropriate,

Not only are Appellants barred from seeking review of issues not raised in the trial
court but even if Appellants were not precluded from an original appellate action, Appellants
are clearly without standing to seek the relief requested, And even if standing were not an
issue, Appellants still f2il to demonstrate by clear and convincing evidence that an injunction
should issue. In short, this Court should deny Appellants’ motion and dismiss its appeal.

Il.  STATEMENT OF THE CASE

As set forth above, Appellants’ motion is effectively an original appellate action
seeking to enjoin potential construction contracts for the New Barberton Middle School, as
well as other potential contracts for unnamed school construction projects throughout the
state.

By contrast, the matter at the trial court concemed only the Board and OSFCs
award for the early site work bid package to Mr. Excavator, as the lowest responsible bidder.
With respect to the ttial court action, the facts are relatively simple.

In July 2007, OSFC issued a resolution that acknowledged local school boards

discretion to determine whether to require the payment of prevailing wages by contract.




Here, the Board exercised that discretion and chose to require contractors to pay prevailing
wages on the Project, including the early site work package. Thereafter, the bid
advertisement and specifications notified the bidders that the early site package required the
payment of prevailing wages by contract.

All bidders for the early site work package, including Appellant Fechko, submitted
bids based on the prevailing wage rate information included in the bid specifications. The
Board awarded the contract to Mr. Excavator as the lowest responsible bid' and the OSFC
approved that contract. Work on the early site work is now complete and Mr. Excavator is
off the project. Affidavit of Gavin Smith attached hereto as Exhibit A

Shortly after bids were received, Appeltants filed their injunction action, including
post bid complaints from Fechko, that the bid specifications inappropriately included a

prevailing wage requirement. The trial court denied Appellants’ motion for TRO.
Thereafter, OSFC, the Board, and Mr. Excavator filed motions to dismiss Appeilants’
verified amended complaint. Subsequent to the trial court advising the partes that a
decision was imminent, Appellants moved to file 2 second amended compaint, to which all
defendants objected. Tn its July 31, 2009 Judgment Entty, the trial court sustained Appellees’
motions to dismiss and also denied Appellants’ motion to amend their second complaint.
As such, the operative complaint and relevant record is what was contained in the Verified

Amended Complaint (“VAC”), and the referenced Second Amended Comphint has no

relevance to this motion?

! No bids were received that were lower the Mr. Excavator's bid. Appellants speculate that had the bid
specifications been different, Fechko would have submitted a lower bid. But there is no factual basis for

Appellants assertion. Moreover, Appellants ignore the fact that all bids, not just Fechko's, might have been
{fower had the bid specifications contained different requiremenis,

? After the trial court’s entering of judgment on July 31, 2009, Appeilants attempted to file transcripts
obtained duting limited discovery allowed by the Court before it stayed discovery. Appellants’ filing post-
judgment is a nullity and is not properly in the record before the Court below.



III. STANDARD OF REVIEW FOR INJUNCTITVE RELIEF

An appellate court will issue injunctive relief will only when the plaintiff has carried
the burden of demonstrating the existence of the following four well-established
prerequisites:

1. Whether the petitioner made a strong showing that he is likely to prevail on the
merits;

2. Whether the petitioner has shown that in the absence of preliminary injunctive
relief petitioner, or those on whose behalf he is acting, will suffer irreparable
harm;

3. Whether issuance of the preliminary injunction will substantially harm other
patties; and

4. 'That the injunction is in the public interest.
Todey's Headlines, Irc.  Abel (1984), 473 N.E.2d 1224, citing United States u School District, 577
F2d 1339, 1351 (6th Gir.1978). This standard is particularly stringent “in cases affecting a
public interest where the court is asked to interfere with or suspend the operation of
important works or control the action of another department of government." Monerch
Corstr. Ca u Obio Schodl Faclities Comm, 2002-Ohio-6281, at 35, citing Clereland Constr., e u
Obio Dept. of Adbm Sera (1997), 121 Ohio App.3d 372, 383, 700 NE2d 54. Appellants

cannot meet their burden with respect to any one of these requirements, let alone all of

them.
IV. LAWAND AR NT
A.  Appellants Inappropriate Original Action is Not Due Relief
First and foremost, this Count should deny Appellants® motion for an injunction

pending appeal because they inappropriately ask that this Court consider issues not before



the trial court> Issues not raised in the trial court cannot be raised for the first time on
appeal, Fifih Third Bank w Duorw Ltd Partrership, 157 Ohio App.3d 463, 468 citing Holmm u
Grandview Hosp, & Med Cir. (1987), 37 Ohio App3d 151, 524 NE.2d 903, citing Republic
Steel Comp. u Cigyrhoge Gty Bd of Rexision (1963), 175 Ohio St. 179, 23 O.02d 462, 192
N.E.2d 47. Appellants’ motion seeks more than the mere maintenance of the status quo.
Rather, Appellants ask this court to enjoin potential contracts not addressed in the trial court
below.

Likewise, Appellants’ motion contains inappropriate references to matters outside
the record considered by the trial court, including references to matters Appellants noticed
as filing after the tral court entered final judgment and other documents that were never
considered by the trial court. In addition, Appellants’ motion includes reference to a second

amended complaint, but such comphint was never properly before the trial court and &

3 To the extent this Court does consider the attempt by Appellants to blur what
should be at issuc on appeal, the Court should undetstand that Appellants cite and rely
heavily on the report generated by the Legislative Service Commission (“LSC”) in arguing
their case. Exhibit A to Phintiffs Motion to Stay, S.B. 102 Report (“Report”). (In the trial
court, the Report was unauthenticated.) The LSC criticized its own methodology and raised

doubts about any conclusions from the results presented. Report at pp. 17-22. Most
importantly for this case, the LSC said:

Not all districts will experience savings. A district may have chosen to
continue to require the payment of prevailing wages.

Id atp.21. According to plaintiffs, this could never happen.

The Report from the L.SC is facially unreliable to prove any savings from the R.C.
4115.04(B)(3) exemption. The Report addressed the savings referred to by Appellants and
said, “While it may be reasonable to conclude that these savings are at least parually
attributable to the prevailing wage exemption, the extent to which this is the case cannot
confidently be stated” Report at p. 5. In fact the conclusion of the Report states,
«Evidence was not available as to the portion of the estimated savings, if any, that could be
directly and conclusively atiributed to the prevailing wage exemption.” Report at p. 49.
Thus, the Report is facially deficient as proof of savings from not paying prevailing wages.
This is not even a preponderance of proof and must fail as clear and convincing evidence.



mappropriate for first consideration on this matter. The inclusion and reliance on matter
outside the record is inappropriate. See Fifth Thind Bank, supra.

B.  Appellants are Without Standing to Putsue the Claims Set Forth in the
Motion for Injunction Pending Appeal

Even if it were appropriate for Appellants to seek an original action injunction, this
Court should still deny Appellants’ motion due to lack of standing, ‘To have standing, a
party must demonstrate an immediate pecuniary intetest in the subject matter. A future,
contingent or speculative interest is not enough. Tiemumn u Uniu of Cindrnati (1999), 127
Ohio App. 3d 312, 325, 712 N.E.2d 1258.  As Appellants acknowledge at page 18 of their
memorandum in support, for 2 contractor to have standing to challenge the award of 2
contract on a public construction project in Ohio, a contractor must have submitted a bid
for the contract at issue, Skate ex vel. Associated Builders and Cortractors Cern, Obio Chapier w
Jeffersan Conty Bd, of Commirs (Ohio Ct. App., Jefferson County 1995), 106 Ohio App. 3d
176. Likewise, since ABC merely maintains associational standing, to have standing on
behalf of its members, the association, among other things, must establish that s members
have suffered actual injury, Obio Contractors Assn. w Bidking (1994), 71 Ohio St. 3d 318, 643
NE.2d 1088, rehearing denied 71 Ohio St. 3d 1459, 644 N.E.2d 1031.. Such actual injury
cannot be established unless one of its members has been denied the award of a contract
upon which the member submitted a bid. /&

Here, Appellants merely suggest that Fechko or other ABC members intend to bid
on the upcoming second phase of the New Barberton Middle School Project or perhaps
“any other school project.” But that suggestion does not provide Fechko or ABC standing
necessary to proceed with the injunction pending appeal. Fechko has not submitted a bid
for the New Barberton Middle School bid packages due on August 11, 2009 and that failure

is fatal to any potential ability to challenge that bid opening. And since ABC merely asserts



associational standing tied to Fechko, Fechko’s lack of standing is likewise fatal to ABC.
Tieram, supra.

Messrs. Antill and Villers, pprponed taxpayers, fate no better on the standing issue.
Ohio law is clear that a “taxpayer lacks capacity to imstinste an action to enjoin the
expenditure of public funds unless he has some special interest therein by reason of which
his own propeny rights are placed in jeopardy” Racing Guild of Ohio Locdl 304 u Obio State
Racing Gom. (1986), 28 Ohio St. 3d 317, 321; see also, Brow Colwarbus Schs. Bd. of Edhic, 2009-
Ohio-3230, at 113 (Appellant status as taxpayers of the school district insufficient to confer
standing},

As noted by the trial court, Messts. Antill and Villers are situated no differently than
any other taxpayer in the Barberion City School District and cannot demonstrate a special
interest that would vest them with a right to sue, Brows, sy, Villers and Antill merely allege
that the inclusion of the prevailing wage requirement in the contract will result in economic
harm to the Barberton taxpayers as a whole. Venified Amended Complaint, P 440. 'The
faflure to allege an injury “distinct from the general injury experienced by everyone when the
government spends taxpayer money unlawfully” is fatal to their taxpayer standing claim. See
Brivknun v Migmi Unin (12* Dist. 2007), 2007 Ohio 4372, guoting State, ext re. Masterson, a
Taxpuyer w Obio State Racing Commission (1955) 162 Ohio St.2d 366,  Likewise, Villers and
Antill clearly cannot suggest that they have a special interest in the funds for “any other
school construction” project or with respect to the funding coming from OSFC for the

second phase of the New Barbervon Middle School Project.



C.  Appellants Cannot Prevail on the Merits because OSFC and the Board

Exercised Lawful Discretion in Requiring the Payment of Prevailing
Wages By Contract

In order to succeed on the merits, Appellants must demonstrate that OSFC and the
Board abused their discretion in requiring the payment of prevailing wage as a contract
specification requirement. 'To do so, Appellants must demonstrate by clear and convincing
evidence that they have a right to the relief they seek. Sauthern Ohio Bank u Southern Obio
Savings Assn. (Hamilton 1976), 51 Ohio App.2d 67, 366 N.E.2d 296. Because government
actions are presumed to be lawful, this necessarily means the bidder must show that the
government body committed an “abuse of discretion.” State ex vl Shafer u Ohio Tumpike
Conrn (1953), 159 Ohio St. 581. An “abuse of discretion” involves more than an error of
law or judgment; it implies an unreasonable, atbittary, or unconscionable attitude. Dayton ex
vel. Saundhick 1 McGee (1981), 67 Ohio $t. 2d 356,

In this context, the word “unreasonable” has been held to mean “irrational” [d
Appellants cannot make this showing,

The lynchpin of Appellants claims is their assertion that because R.C. 4115.04(B)(3)
provides an exemption to the statutorily mandated prevailing wage for school districts’
construction projects, OSFC and the Board are somehow prohibited from requiring the
payment of prevailing wage by contract. Such contention lacks support from either the plain
reading of the stamte or any legal authority, R.C. 4115.04(B)(3) provides, in relevant part,
that R.C. Sections 411503 to 4115.16, which govern prevailing wage, do not apply to:

Public improvements undertaken by, or under contract for, the board of

education of any school district or the governing board of any educational
center.

By its plin language, R.C. 4115.04(B)(3) (the “(B)(3) language”) merely creates an

exemption for school boards from the stawstorlly mandated prevailing wage rate



requirements generally found on construction projects for public improvements paid for in
part or in while by public funds. See R.C. 4115.10(A). Indeed, both OSFC and the Board
agree that school district construction projects are not statutotily mandated to require
payment of prevailing wages pursuant to RC. 411503 to 4115.16. 'They also agree that the
Department of Commerce has no starutory jurisdiction or authority to enforce or apply what
is merely a contractual requirement. But being exempted from a statutory mandate does not
translate into OSFC or the Board being prohibited from requiring the payment of prevailing
wage as 2 term of contract. Because the Board and OSFC are not prohibited from requiring
the successful bidder to pay prevailing wage as term of its contract, the Barberton Board and
OSFC retain discretion whether to include a contractual term requiring the payment of
prevailing wage. |

Using that discretion; R.C. 3313.46 then merely requires school boards to select the
lowest responsible bidder conforming to the plans and specifications put out to bid. See
RC 3313.46(A5(1)-(6). Appellamts, however, distort the lowest responsible bidder
~ requirement to remove a school board's discretion to determine the labor and material
parameters for the bid specifications. Instead, Appellants suggest a mandate, which if
followed, would convert the lowest responsible bidder requirement into one requiring that
public owners must always choose the lowest cost building option.

Indeed, Appellants’ proposition means that school boards would have no discretion
to select any project requirement where a lower cost option existed. Taken to its illogical
conclusion, plaintiffs proposition would require school boards to educate children in
windowless warchouses because walls without windows cost less than walls with windows.
So, according to plaintiffs, requiring windows — something for which school boards also

have no specific statutory authority to provide — would be prohibited as it results in a misuse



of taxpayer funds. Appellants” proposition would produce absurd results and is not what the
law demands.

Instead, under R.C. 3313.46, a school board’s only legal requirement is to award
contracts 1o the lowest responsible bidder for whatever system it chooses, even if there is 2
lower cost altemative,  See, e.g., L& M Propenics, Inc. u Burke (1949), 152 Ohio St. 28 (city
may accept bid for concrete runway even though asphalt bids were lower).

Analyzing the facts from the trial court below, it is clear that OSFC and the Board
lawfully exercised their discretion and awarded the contract for the early site work package

to the lowest responsible bidder

(1) 'The bid invitation and Project specifications included the prevailing wage
contractual requirement;

(2) All bidders, including Fechko, knew of the prevailing wage requirement;

{3) All bidders, including Fechko, who submitted bids used the prevailing
wage information included within the Project’s specifications to prepare
their bids: and

{4) The Board awarded the contract to Mr. Excavawor as the lowest
responsible bid submitted under the announced bid criteria.

Because OSFC and the Board acted lawfully in requiring payment of prevailing wages as a
contractual term, it is not within the province of Appellants or this Court to substitute their
judgment for the judgment of OSFC and the Board, which are invested by law with the duty
and responsibility of determining the terms of the Project. See Hamodk Ciy B of Edin,, 105

Ohio St. at 245, Because Appellants are unable demonstrate by clear and convincing

* It is undisputed that Appellant Fechko received the bid specifications for the Project. The legal bid
advertisement issued by the Board for the Project stated that bidders would be tequired to comply with R.C.
Chapter 4115 and pay prevailing wage on the Project. Fechko, as well as all the other contractors that
sitbmitted bids for the Project, used the wage rates supplied by the Board to caleulate their Iabor costs for
the Project. Amended Complaint at 796, 15, 20-23, 43. It is clear, then, that any argument by Appeliants

that the bid specifications subjected bidders to vague and unannounced ctitetia is without merit. See Dayion
e 1, Semdvide v McGee (1981), 67 Ohio St. 2d 356.
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evidence that OSFC and the Board abused their discretion in contractually requiring the
payment of prevailing wages on the Project, Appellants motion for injunction pending
appeal must fail,

D.  Appellants Claims Addressed In the Trial Court Are Moot

An injunction should not be granted unless a clear case of irreparable injury can be
made. Gooddll u Crofton (1877), 33 Ohio St 271, Appellants are simply too late to argue that
they will suffer an wreparable injury. The role of Ohio courts is w decide actual
controvetsies; the courts will not give opinions upon moot questions. See, National E lectrical
Contractors Assn. u Qity of Painesuille 1973), 36 Ohio St. 2d 60.

As noted above, the early site work is complete. 'Thus there is no basis 1o proceed
on this appeal. Appellants would have this Court halt work on the Project for an
undetermined period and then have the Barberton Board re-advertise and rebid for the same
work, 'This is hardly preservation the status quo, This would result in the new middle
school being built for a much higher price and a delayed opening of school

Appellants make an effort to persuade the Court that its action is not moot and that
it wants only to “preserve the status quo” pending appeal. A disruption of ongoing
construction delaying this pmje& and costing the Barberton Board and OSFC significantly
more money is not preserving the “status quo”.

E.  Appellants Are Not Entitled to Injunctive Relicf Because it Would
Cause Great Harm to the Board, OSFC, and the Public Interest

When evaluating the appropriateness of injunctive relief for a public construction
project, an injunction should be granted with great caution, “especially in cases affecting a
public interest where the court is asked to interfere with or suspend the operation of
important wotks or control the action of another department of government.” Canetedh,
Ine u Qty of Fairlawn (2006), 109 Chio St. 3d 475, 477, citing, Danis Clarkoo Landfill Ca «
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Clark Cty, Solid Waste Mgt. Dist. (1995), 73 Ohio St. 3d 590. In balancing the potential harm
to Appellants against the potential harm to OSEC, the Barbervon Board, and the public, it is
clear that the greater potential harm results to the public owners. If an injunction issues,
OSFC and the Board will be forced to suspend the bid opening for approximately $22
million dollars of construction in the mext phase of this part of Barberton’s school
constryction program,

These bids were planned to follow sequentially to the completion of the eardly site
work package that is the only true subject of this litigation. Appellants ignore the
consequences of delaying the Project. Mr. Excavator has completed its work on the site and
responsibility for the site needs to be handed off to a new contractor to manage storm water
runoff, Smith Affidavit. Failing to do so will allow for deteriotating site conditions. /4 In
prepatation for continuing the Project, part of the site was compacted and a delay means
that compaction may be lost. I "The building pad and parking lot will begin to deteriorate if
there is a delay. 14 ‘This carly site work cost approximately $1,184 million (including change
orders) and the length of delay would affect how much of that work would have to be
redone. Id

In addition, the current bid schedule allows for work to begin before the start of
inclement weather. 4 Any delay in the front end of the project is compounded by the
additional costs of having to do early construction work in winter work conditions,
Likewise, to maintain the project schedule to have school buildings opened ar the
appropriate time of the school year would likely require acceleration of contracts and the
payment of additional costs. 7d While such costs are not easily quantifiable, one method of

doing so is to examine the project from the daily liquidated damages incurring for each day
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of delay. In that case, each day of delay costs approximately $9,00000. Jd Every day of
delay represents real costs to the owners and the public,

And the costs above represent only one project. Since Appellants have requested an
injunction of all school construction projects regardless of location that incorporate a
prevailing wage component, any lost days are compoundable by the number of projects
enjoined. |

By contrast, Appellants proffered harm is minimal. Appellants suggest that they will
suffer lost business opportunities if the bids are opened, but since no bid results are known
and it is unknown whether Appellants are bidding on the remaining New Barberton Middle
School Project, any suggestion of potential losses to Appellants is merely speculation.

The public interest is best served in allowing this phase and all other projects to
move forward without injunction.

Should this Court deem an injunction appropriate, it should not only consider the
balancing of harm, but should set a bond amount commensurate with the harm caused by
the delay of enjoining this project. On the first page of Appellants’ Motion to Stay,
Appellants say they want to stop a $30,000,000.00 project” For a contractor and an
association of contractors to clhim that no bond or a d¢ mEmmus bond is somehow
appropriate because “there is no likelihood of harm or showing of probable harm” to the
owners from a delay caused by Appellants injunction is disingenuous. There 15 no way to
accurately predict the exact impact of delay, but to say there would be little or no impact

strains credulity on a $30,000,000.00 building project. Because of such uncertainty, the

5 'The estimate for the early site work was approximately $2.6 million and was performed for approximately
$1.184 milion. Smith Affidavit. The Notice to Bidders for the remaining work contained contract estimates

for approximately $22 million. Jd This does not include soft costs, the rechnology package or furniture,
fixtures and equipment. Jd
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contracts used by OSFC require the payment of liquidated damages on a per diem basis,
which in this case would be approximately $9,000.00

Finally, if the Project is pushed back, then the next project, a renovation and addition
to the existing middle school will get delayed because it is being occupied by the students for
this new middle school. Jd The point of building and renovating these schools is to provide
students with an up to date learning environment. That opportunity is delayed for these
students and for the future students wanting to take admmge of the to-be-renovated
existing school.

E. Conclusion

Simply put, Appellants are not entitled to an injunction. Appellants’ motion for
injunction pending appeal mappropriately requests this Court consider an original appellate
action based on claims and issues outside the record below.  Likewise, Appellams Iack
standing to pursue not only the claims presented to the trial court, but the newly requested
injunctive relief. Moreover, even if those issues did not bar Appellants from bringing the
chaims, Appellants have no likelihood of success on the ments because OSFC and the
Barberton Board exercised lawful discretion when including a contractual requirement for
the payment of prevailing wage on the early site work package for the New Barberion
Middle School Construction Project. And finally, Appellamts produce only speculative harm
to it, whereas issuing an injunction against OSFCand Barberton equate to real taxpayer costs
and untimely delays.

For all these reasons, Appeliants motion for injunction pending appeal should be
denied.

® To the extent this Court considers granting any injunctive relicf, a bond based upon the per diem amount of
$9,000.00 would be between $540,000.00 and $810,000.00 for 2 60 10 90 day delay.
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AFFIDAVIT OF GAVIN J. SMITH

STATE OQF OHIO
: 88,
COUNTY OF SUMMIT

1, Gavin J. Smith, first being sworn, deposes and states that!

1. The following statements are made based on my personal knowledge.

2, | am employed by RICTIARD L. BOWEN + ASSOCIATES INC.

3. RICHARD L. BOWEN + ASSOCIATES INC. is the construction manager for
the Chio School Facilities Commission and _Barberton City Schools Board of
Education (the “School District”) for the New Barberton Middle School
construction project (the “Project™).

4, I am currently the Project Manger for the Project..

5. On behalf of the construction manager, I have been involved with the bidding
and award of consfruction contracts for the Project.

6. The bid opening scheduled for August 11, 2009 is for approximately $22 million
doHars of construction in the next phase of this part of Batberton’s school
construction program.

7. The estimate for the early site work was approximately §2.6 million and was
performed for approximately $1.184 million, including change ordets.

8. Work on the early site work is now complete and Mr. Excavator, the winaing
bidder for that wotk, is off the project.

0. The Notice to Biddets fot the remaining work contained contract estimates fot
approximately $22 milion. This does not include soft costs, the technology

package ot furniture, fixtures and equipment



10.

11

12,

13.

14,

15

16.

17.

These bids were planned to follow sequentially to the completion of the early site

wotk package that is the only true subject of this lidgation.

Because Mr. Excavatot has completed its work on the site, responsibility for the
site needs to be handed off to a new contractor to manage storm water runoff.

Failing to do so will allow for deteriotating site conditions.

In prepatation for continuing the Project, patt of the site was compacted and a

delay means that compaction may be lost.

The building pad and patking lot will begin to detetiorate if there is a delay.

This eatly site wotk cost approximately $1.184 million (including change orders)

and the length of delay would affect how much of thm; wotk would have to be
redone.

The cuttent bid schedule allows for work to begin before the start of inclement
weather. Any delay in the front cn& of the project is compounded by the
addidonal costs of having to do eatly constructon wotk in winter work
conditions.

If there is a delay at the front end of the project, then to maintain the project
schedute to have school buildings opened at the approptiate time of the school
year would likely tequire acceletation of contracts and the payment of additional
costs.

The form contract for this project will be used on the contracts that are
scheduled to be opened August 11, 2009. Section 3.3 of that form contract
provides for liquidated damages to be paid on a daily basis in an amount based

on the size of the contract. The table from Section 3.3 of the form contract is as

follows:




Coniract Amount ' Dollarg Per Day

$1 to $50,000 $150
More than $50,000 fo $150,000 $250
More than $150,000 to $500,000 $500
More than $500,000 to $2,000,000 $1,000
More than $2,000,000 fo $5,000,000 $2,000
More than $5,000,000 to $10,000,000 $2,500
More than $10,000,000 $3,000

18, The Notice to Bidders identifies the bid packages and contains an estimate of the

size of the contract. It contains the following information:

Sealed bids will be received for: Contract Cost Estimated®

Bid Package 2 — General Trades $ 13,362,851
Bid Package 3 — Fire Protection $ 402,328
Bid Package 4 — Plumbing $ 1,219,142
Bid Package 5 — HVAC $ 3.304,316
Bid Package 6 — Electrical $ 2,930,868
Bid Package 7 —Instrumentation and Controls $ 450,000

TOTAL: $ 21,669,505

19,  Applying the liquidated damages amount for the estimated contracts weans that,
cach day of delay costs approximately $9,000.00.

20.  1f the Project is pushed back, then the next project, a renovation and addition to
the existing middle school will get delayed because it is being occupied by the
students for this new middle school.

FURTHER, AFFIANT SAYETH NAUGHT.

Gavin . Smith

Sworn to and subscribed in my presence fhik [I‘ ‘E day

Notary Pubhc -

Expiration:
Xpiration PATRICIA A, HEITC.
RESIDENT sU!

NOTARY PUBLIC, STATE HID
Mvcummssma@mes_’g_a - 013
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IN THE COURT OF APPEALS U HoRaIaan
NINTH DISTRICT 09
SUMMIT COUNTY, OHIO ~ ““7AUS 19 py . 2
)

CEERT.Counry

STATE EX REL., NORTHERN OHIO
C.A. No. CA-24898 QURTS

CHAPTER OF ASSOCIATED BUILDERS

& CONTRACTORS, INC,, et al,
Appeal from Summit County

Court of Common Pleas
Case No. CV-2009-04-2636

Plaintiffs-Appellants,
V.

BARBERTON CITY SCHOOLS BOARD
OF EDUCATION, et al.,

L T R i i

Defendants-Appellees.

DEFENDANTS-APPELLEES BARBERTON CITY SCHOOLS BOARD OF
EDUCATION, OHIO SCHOOQOL FACILITIES COMMISSION AND MR.EXCAVATOR’S
MOTION TO DISMISS

Pursuant to Rule 15 of the Ohio Rules of Appellate Procedure, Defendants-Appellees
Barberton City Schools Board of Education (“Board™), the Ohio School Facilities Commission
(“OSFC™), and Mr. Excavator (collectively, “Appellees™), by and through the undersigned
counsel, hereby move the Court to dismiss the instant appeal on the ground of mootness. The
basis for this motion is set forth below.

I. INTRODUCTION

This case arises from the filing of a complaint and motions for a temporary restraining
order and preliminary injunction in the Summit County Court of Common Pleas. These filings
sought to enjoin the Board and the OSFC’s lawful discretion to award a construction contract for
the early site work package for the New Barberton Middle School Project. In the complaint
before the trial court, Plaintiffs-Appellants Northern Ohio Chapter of Associated Builders &

Contractors, Inc., Fechko Excavating, Inc., Dan Villers, and Jason Antill (collectively,

EXHIBIT

i D




“Appellants™) claimed that the Board and the OSFC had no aﬁthority to require the payment of
prevailing wages as a term for that contract and challenged the validity of the contract ultimately
entered into between the Board and Mr. Excavator for the early site work package.

On April 1, 2009, the Board awarded the early site work package to Mr. Excavator, the
lowest responsible bidder determined through a statutory competitive bidding process. On April
3, 2009, Appellants filed a complaint seeking declaratory judgment and a preliminary and
permanent injunction against the Board. The trial court denied Plaintiffs’ motion for a
preliminary injunction. On July 31, 2009, the trial court issued a decision dismissing Appellants’
complaint finding that Appellants lacked standing and their claims were otherwise without merit.

Because there was no court order against the Board to enjoin construction, the Board,
through its contract with Mr. Excavator, proceeded to complete the early site work package for
the New Barberton Middle School. See Affidavit of Gavin Smith, attached as Exhibit A to the
Joint Response of Defendants/Appellees to Request for Injunctive Relief (“Joint Response”). The
early site work package was completed in July 2009, Id. The total costs expended by the Board
in completing the early site work package totaled $1.184 million. Id. Thus, the instant appeal is
moot and should be dismissed by this Court.

IL LAW AND ARGUMENT

It is well-established “[t]hat an appellate court need not consider an issue, and will
dismiss the appeal, when the court becomes aware of an event that has rendered the issue moot.”
Cincinnati Gas & Elec. Co. v. Pub. Util. Comm., 103 Ohio St.3d, 2004-Ohio-5466, at § 15
(citing Miner v. Witt (1910), 82 Ohio St. 237, 238, 92 N.E. 21). “[TThe courté of Chio have long

recognized that a court cannot entertain jurisdiction over a moot question.” James A. Keller, Inc.



v. Flaherty (10th Dist, 1991), 74 Ohio App.3d 788, 791. In Miner, the Supreme Court explained
that mootness can be proved by extrinsic evidence. 82 Ohio St. at 238.

Indeed, it is a well-established practice in this and other Ohio appellate courts that a party
may present an affidavit, such as the Affidavit of Gavin Smith presented in the Joint Response,
in order to establish that an appeal is moot. See Pinkney v. Southwick Invests., L.L.C. (8th Dist.
2005), 2005-Ohio-4167, at J16 (reviewing an affidavit stating that construction had commenced
when determining whether the mootness doctrine barred the appeal). See, also, Nextel W. Corp.
v. Frankiin Cty. Bd. Of Zoning Appeals, 10" Dist No. 03AP-625, 2004-Ohio-2942 (considering
an affidavit in deciding to dismiss appeal on ground that the issue was moot).

The Ninth District Court of Appeals has repeatedly held that an appeal can be rendered
moot if the appellant “[ails to obtain a stay” pending appeal and the building or structure at issue
is constructed. Neighbors For Responsible Land Use v. City of Akron (9th Dist. 2006), 2006-
Ohio-6966, at §12; Poulson v. Wooster City Planning Commission (9th Dist. 2005), 2005-Ohio-
2976, at 7. Shuster v. City of Avon Lake (9th Dist 2003), 2003-Ohio 6587, at 8. Indeed, this
Ninth District precedent is consistent with the case law of other appellate districts throughout the
State of Ohio. See Pinkney, supra, Nextel West, supra, Redmon v. City Council of the City of
Columbus, Ohio (10th Dist. 2006), 2006-Ohio-2199. In particular, this Court and the above-
referenced courts have all adopted and followed the rule that: “[w]here an appeal involves the
construction of a building or buildings and the appellant fails to obtain a stay of execution of the
trial court’s ruling and construction commences, the appeal is rendered moot.” Neighbors For
Responsible Land Use (“Neighbors™), supra.

Here, as in Neighbors and the other cases cited above, it is undisputed that Appellants

failed to obtain a stay of construction for the early site work package for the New Barberton



Middle School Project and that early site work package is complete. In this regard, the case is
not distinguishable from Neighbors where: 1) the trial court denied appellant’s motions for
injunctive relicf, 2) construction began and was subsequently completed, and 3) the trial court
ultimately ruled against Appellant on the merits. As in Neighbors, Schuster and the other cited
precedents, this Court should similarly conclude that Appellants’ appeal is moot and should be
dismissed.

Further, there is no available exception to the mootness doctrine that might be applicable
to this case. While an appellate court may address a moot question when the appeal presents
issues that are “capable of repetition, yet evading review,” this exception only applies in
“exceptional circumstances where the following two factors are present: 1) the challenged action
is too short in its duration to be fully litigated before its cessation or expiration, and 2) there is a
reasonable expectation that the same complaining party will be subject to the same action again.
See State ex rel. Calvary v. Upper Arlington (2000), 89 Ohio St.3d 229, 231 (holding the same).
Neither of these factors is present in this case. The issue was fully litigated at the trial court level
and the early site work, which was the basis of Appellants’ complaint, has been completed.
There is no reasonable expectation that these Appellants will ever be required to address the
issues raised in their complaint again and therefore this limited exception to the mootness
doctrine clearly does not apply.

Similarly, the exception for a “debatable constitutional question” or a “matter of great
public or general interest” does not apply. See Nexte! West, 2004-Ohio-2942, at §15 (noting it is
only the highest court of the state that can retain an otherwise moot action for determination

when this exception applies). See, also, Keller, 74 Ohio App.3d at 791 (finding the fact that the



case involves a public contract involving a large sum of money does not, by itself, permit the

court to disregard the fact that the case is moot). Thus the second exception does not apply.

II1. CONCLUSION

For the foregoing reasons, the Defendants-Appellees Barberton City Schools Board of

Education, the Ohio School Facilities Commission, and Mr. Excavator respectfully request that

this Honorable Court dismiss this appeal as moot.
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