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ARGUMENT

PROPOSITION OF LAW NO. I: THE JUVENILE COURT
ORDER DENYING THE STATE'S DISCRETIONARY
BINDOVER MOTION TO TRANSFER JURISDICTION IS
AN APPEALABLE ORDER AND THE STATE MAY TAKE
AN IIVIMEDIATE APPEAL FROM THE RULING OF THE
JUVENILE COURT.

In the case sub judice, the record unequivocally demonstrates complete compliance with

the procedural requirements for filing an appeal by leave of court. The State unquestionably

filed a Notice of Appeal, a Motion For Leave To Appeal and a Memorandum in Support of the

State's Motion For Leave To Appeal, in full compliance with App.R. 5(C), in the Third District

Court of Appeals on April 17, 2008. (Court of Appeals Record [hereinafter "A.R."] 1-2). The

State sought leave to appeal from the Hardin County Juvenile Court's March 19, 2008 order

denying the State's discretionary bindover motion seeking to transfer Meredith Poling, who is

charged with murder stemming from the execution-style killing of her mother by shooting her in

the back of the head with a shotgun on August 31, 2006, to the general division of the Hardin

County Common Pleas Court to be criminallly prosecuted as an adult.

On April 17, 2008, within thirty (30) days of the juvenile court's March 19, 2008 order,

the State of Ohio timely filed a Notice of Appeal concurrently in the juvenile court as well as in

the Third District Court of Appeals. (Juvenile Court Record [hereinafter "R."] 187 & A.R. 1).

The State also filed anl l page Motion For Leave To Appeal and a 51 page Memorandum in

Support of the State's Motion For Leave To Appeal, containing a 511 page Appendix with 29

exhibits, including but not limited to: three sworn affidavits (A.R. 2, Movant's Exhibits "1-3");

copies of Defense Exhibit "J" from defense counsel and the Court (A.R. 2, Movant's Exhibits

"3-A, 3-B & 3-C"); a 194 page Amenability Hearing Transcript (A.R. 2, Movant's Exhibit "10");

and various other entries and exhibits, containing the alleged delinquent child's school records,
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juvenile court history in Ohio and West Virgina, police reports, stipulations, and other

documentation. The State also filed motions to have exhibits that were under seal in the juvenile

court forwarded to the court of appeals for their review, (R. 188, 191; A.R. 3-5), which included

the psychological evaluation conducted by David J. Tennenbaum, Ph.D., the social history, the

child's counseling records, and the 542 page Probable Cause Hearing Transcript.

Therefore, this case is completely distinguishable from State v. Wallace (1975), 43 Ohio

St.2d 1, 330 N.E.2d 697 and State v. Fisher ( 1988), 35 Ohio St3d 22, 117 N.E.2d 911, for in

those cases, the State failed to follow the procedures required for seeking leave to appeal.

Hence, the Appellee's contention that the State "never perfected its appeal and should not be

rewarded with review by this Court, or with appellate review by the court of appeals because it

now claims it is entitled an appeal as of right," (Appellee's Merit Brief [hereinafter "A.M.B." at

p.5])(emphasis in original), simply ignores the record in this case and is devoid of merit. First,

the State presented the same seven (7) propositions of law in this Court that it raised when

seeking leave to appeal. Second, pursuant to App. R. 5(C), a movant is merely required "to set

forth the errors that the movant claims occurred in the proceedings of the trial court" and not all

relief requested as a result of the errors conunitted below.

The Appellee further contends that the issue before this Court is, "how can the State

perfect an appeal of a juvenile court's decision to retain jurisdiction in a discretionary-bindover

case?" (A.M.B. p.4). The State submits that the threshold question is: Does the denial of the

State's discretionary bindover motion constitute a final appealable order from which the State

can take an immediate appeal prior to an adjudication? The State further submits that the denial

of a discretionary bindover motion is a fmal appealable order. In re A.J.S., 120 Ohio St.3d 185,

2008-Ohio-5307, 897 N.E.2d 629; In re Stanley, 165 Ohio App.3d 726, 2006-Ohio- 1279, 848
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N.E.2d 540. Moreover, it appears from the Appellee's brief that they concede this point.

(A.M.B. p.4, Proposition of Law 1). If this Court answers this question in the affirmative, then,

the procedural issue becomes may the State appeal the denial of a discretionary bindover motion

as a matter of right or must the State seek leave to appeal?

Again, the State emphasizes that at the time of filing its appeal to the Third District Court

of Appeals on April 17, 2008, this Court had yet to decide the precedent setting case of In re

A.J.S., 120 Ohio St.3d 185, 2008-Ohio-5307, 897 N.E.2d 629. This Court's decision in In re

A.J.S. was issued on October 21, 2008, which was more than six (6) months after the State

sought leave to appeal to the Third District Court of Appeals and some two and a-half (2 1/2)

months after the notice of appeal was filed in this Court on August 8, 2008, which held,

"the order of a juvenile court denying a motion for niandatory transfer effectively bars the

state from prosecuting a juvenile offender for a criminal offense. It is the functional

equivalent of a dismissal of a criminal indictment and therefore constitutes a final order

from which the state may appeal as a matter of right." Id. at 9[1(emphasis added). Further, in

In re A.J.S., this Court astutely recognized that the controlling issue regarding the State having a

right to appeal was not whether the trial court dismissed all or part of a complaint, but rather, the

legal effect of the denial of the bindover motion. Id. at 133. Namely, due to the attachment of

double jeopardy, it prevents the state from obtaining a meaningful or effective remedy by way of

appeal at the conclusion of those proceedings. Id. at 128.

The State requests this Court to extend its holding in In re A.J.S. to apply to the denial

of a discretionary bindover motion because while there are procedural differences between the

mandatory and discretionary bindover hearings, as with the denial of a motion for a mandatory

bindover, the denial of a discretionary bindover motion has the same legal effect regarding the
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attachment of double jeopardy once an adjudication commences. This is true because if the State

were required to wait to appeal the denial of its discretionary bindover motion until after an

adjudication in the juvenile court, the State would be forever barred from prosecuting the alleged

delinquent child for murder as an adult even if it prevailed on the appeal because of the

prohibition on double jeopardy contained in the United States and Ohio Constitutions. Breed v.

Jones (1975), 421 U.S. 519, 541, 95 S.Ct. 1779, 44 L.E.2d 346; In re S.J. (2005),106 Ohio St.3d

11, 2005-Ohio-3215, 829 N.E.2d 1207.

The Appellee's hollow claim that "there is no statutory authority or juvenile or appellate

rule which provides the State with an appeal of right of a juvenile court's amenability

determination in discretionary-bindover cases" (A.M.B. pp. 5, 11-12), clearly ignores the

precedential value of this Court's decision in In re A.J.S. and overlooks the application of R.C.

§2945.67(A). Regardless of the type of bindover or the reason why a court denies such a motion,

if the trial court retains jurisdiction, whether based upon a lack of probable cause in either a

mandatory or discretionary bindover hearing; or based upon finding the child amenable; or even

because the State did not prove the age of the child, the court must set the matter for an

adjudicatory hearing wherein double jeopardy will attach. Juv.R. 30(E); Accord, In re J.C.S.,

Cuyahoga App. No. 91121, 2009-Ohio-3470. Accordingly, this Court should similarly rule, as it

did in In re A.J.S., that the State has the right to appeal the denial of a discretionary bindover

motion because such judgment also constitutes the functional equivalent of a dismissal and

likewise, bars the State from criminally prosecuting Meredith Poling as an adult for murdering

her mother. Absent such a ruling, the State will be denied a meaningful or effective remedy.

The Appellee and the Third District Court of Appeals' reliance on State v. Bistricky

(1990), 51 Ohio St.3d 157, 555 N.E.2d 644 is misplaced. In its June 25, 2008 journal entry
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denying the State's Motion For Leave To Appeal, the Third District Court of Appeals relied on

Bistricky when it stated, "[d]iscretionary appeals such as requested in the State's motion, are

typically allowed at the conclusion of trial where the underlying legal question is capable of

repetition yet evading review." (A.R. 9 at 2). However in Bistricky, after the defendants were

acquitted, the underlying case in controversy ceased to exist because the principles of double

jeopardy precluded retrial of the defendants. Id. at 158-59. This is obviously in stark contrast to

the present case where the State is seeking appellate relief before the attachment of double

jeopardy with an existing case in controversy. Further, the principle set forth in Bistricky in no

way precludes the allowance of a motion for leave to appeal in other circumstances.

Furthermore, the inability of the State to contest the trial court's legal errors and abuses of

discretion at any other time than now because of the prohibitions of the double jeopardy clause is

the very essence of an issue that is capable of repetition yet evading review.

Additionally, the Third District Court of Appeals' decision denying the State leave to

appeal stated that:

Upon consideration of the same [abuse of discretion], the Court declines to exercise
its discretion to grant leave and accept the State's appeal of the interlocutory
judgment in this case. See State v. Fisher (1988), 35 Ohio St.3d 22. The State does
not establish that the juvenile court failed to follow the applicable law or made
an error at law that is capable of repetition yet evading review. In fact, the juvenile
court's eighteen page decision extensively analyzes and applies the factors in
favor of and against transfer, as set forth in R.C. 2152.12(D) and (E). ...

Neither, the alleged ex parte conduct of the trial court, nor the trial court's
evaluation of the testimony before it, raises any issue of law capable of repetition
yet evading review, which would necessitate an interlocutory ruling by this court.

(A.R. 9 p. 2-3). This is an example of why the State contends that absent a right to appeal, a

juvenile court's denial of a discretionary bindover is virtually unreviewable because far too often

appellate courts deny abuse of discretion claims solely upon finding that the juvenile court
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followed the correct law without examining the manner in which the decision was reached. Such

an analysis prematurely terminates upon merely determining the statutory criteria were

considered by the juvenile court regardless of what other errors occurred in the process.

In Kent v. United States (1966), 383 U.S. 541, 561, 86 S.Ct. 1045, 16 L.Ed.2d 84, the

United States Supreme Court emphasized that "[m]eaningful review requires the reviewing court

should review: " In the instant case, even in light of all of the delineated errors of law, fact, and

the judicial misconduct as set forth in the State's Memorandum in Support of its Motion for

Leave, the State was not even perniitted to address the merits of its appeal. The question the

State is left with while pouring over this vast record, which it respectfully asks this Court is

simply: if not now, then when? What set of facts would be necessary for the State to be granted

leave to appeal the denial of discretionary bindover?

Public policy supports the State having an appeal of right following the denial of a

discretionary bindover because if the State is unable to comply with the arduous process of not

only writing a brief or memorandum of law in support of a motion for leave to appeal within

thirty (30) days, but in the event that the State is unable to obtain a transcript or parts of the

record, or affidavits, in time to incorporate them into the brief or memorandum and attach the

same in support, to show the probability that the errors claimed did in fact occur, the State will

also be forever barred from prosecuting the juvenile as an adult because a motion for leave to

appeal will be denied due to noncompliance and/or lack of support. (A.R. 2, See Appendix:

Movant's Exhibits: "1," Affidavit of Inv. David K. Holbrook p.3 at 9[11-15). However, many

factors beyond the State's control could prevent the availability of parts of the record from being

available within thirty (30) days. For example, a court reporter may be unable to prepare even

portions of a transcript within that short period of time. Seeking leave to appeal as in the instant
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case, may require the record not only from the probable cause hearing but also from the

amenability hearing. Hence, requiring the State to seek leave to appeal from the denial of a

discretionary bindover, which in all likelihood would contain a far more extensive record than a

mandatory bindover, will invariably lead to legitimate appeals involving the most serious cases

which pose a significant threat to public safety,, escaping criminal prosecution as an adult, if the

State is unable to timely and effectively comply with the demanding procedural requirements of

App.R. 5(C). Also, an appeal of right will expedite the appellate process which is critical when

dealing with juveniles because, as suggested by the Appellee, if the State prevails before this

Court, one remedy this Court could avail itself of is to remand the matter to the appellate court to

render a decision on the merits.

PROPOSITION OF LAW NO. H: THE EX PARTE COMMUNICATIONS
WITH TIIIRD PARTIES AND THE CONSIDERATION OF EXTRANEOUS
EVIDENCE BY THE JUVENILE COURT JUDGE WERE LEGAL ERRORS
REQUIRING REVERSAL OF IIIS RULING DENYING THE STATE'S
DISCRETIONARY BINDOVER MOTION.

The Appellee generally and erroneously alleges that the State's second through seventh

propositions of law would provide a resolution for this case and for these parties only and that

they should be dismissed. (A.M.B. p.19). Further, the Appellee claims that the State is seeking

this Court to render yet "a third and different opinion regarding its motion for discretionary

bindover" because we are dissatisfied with the decisions reached by the juvenile court and the

Third District Court of Appeals. (A.M.B. p.18). Then, on the following page of the Appellee's

merit brief, it claims that these issues were not raised in the court of appeals, but if this Court

fmds that they were, that they are not ripe for review. (A.M.B. p.19).

The only alleged support offered by the Appellee in response to the State's second

proposition of law are citations to the juvenile court's self-serving nine-page sua sponte journal
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entry filed on July 16, 2008. (R. 212). It is important to note that the juvenile court's July 16,

2008 sua sponte entry was filed after the Third District Court of Appeals filed its June 25, 2008

entry denying the State leave to appeal, (A.R. 9), while the State's Application For

Reconsideration was pending in the Third District Court of Appeals (A.R. 10), and while still

within the State's time period to file a notice of appeal with this Court. (R. 212). The State

timely filed its Notice of Appeal in this Court on August 8, 2008. (A.R. 13). Moreover, Judge

Rapp's July 16, 2008 sua sponte entry was not part of the record reviewed by the Third District

Court of Appeals and should not be considered by this Court when determining if the court of

appeals abused its discretion in denying the State leave to appeal; nor should said entry be

permitted to be used as an attempt to further justify or correct the juvenile court's original 18

page order issued on March 19, 2008. In fact, the only relevance of the juvenile court's July 16,

2008 entry has to this pending appeal, is that in this entry, Judge Rapp acknowledged contacting

Cindi Orley, L.I.S.W., a Social Services Supervisor at HCJ&FS, to inquire about the background

and supervision of Vincent Ciola while working with Meredith, although Judge Rapp described

these communications as administrative and collateral to the State's pending discretionary

bindover motion. (R. 211 at 5-6).

Further, in said entry, which appeared to be the juvenile judge's rebuttal to the legal

errors raised in the Third District Court of Appeals, Judge Rapp explained his concerns regarding

the lack of a supervisor's signature on Ciola's documents contained in Defense Exhibit "J,"

which Judge Rapp asserted "if brought to the authorities attention, could place the intem, his

supervisor, and the Christian Counseling Center at risk for current and future licensure scrutiny

by the State Department of Mental Health and could cause at the very least, embarrassment to

the Court, the detention center, and its trustees." (Id. at 5). If future licensure issues was the sole
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reason for Judge Rapp's investigation, then one must ask why the court did not wait to conduct

its investigation until after the March 19, 2008 decision denying the bindover was journalized?

The juvenile court and the Appellee's suggestion that because the State stipulated to the

admission of Defense Exhibit "J," as a nine page exhibit (R. 350), that it somehow lost the right

to contest the fact that three additional pages were sought out, considered, and relied on by the

court while the State's bindover motion was under advisement is without merit.

The juvenile judge and the Appellee's reliance on the fact that Orley and Sanford's letters

were distributed to all counse121 days before the Court issued its March 19, 2008 order and that

no objection was received as an apparent justification to somehow minimize the taint of the trial

court's inappropriate conduct, which deprived the proceedings of fundamental faiuness, is a

flawed and circular argument. (R. 211 at 6). First, while it is true that counsel were provided

copies of Orley and Sanford's letters dated February 27, 2008, it is also true that these letters

provide absolutely no notice that it was Judge Rapp who initiated these letters by calling Cindi

Orley through the course of his investigation regarding the credentials and supervision of

Vincent Ciola. Second, it was not until the March 19, 2008 order was received that it was

apparent that the juvenile court utilized the extraneous evidence when denying the State's

discretionary bindover motion.

Furthermore, the Appellee's contention that "the State never filed a motion for

reconsideration" in the juvenile court neglected to mention the State's pending Motion To Strike

this entry. (R. 212; A.M.B. 22). On July 28, 2008, the State filed a Motion To Strike the July 16,

2008 sua sponte entry (R. 212), and said motion is still pending in the juvenile court. It is

significant to note that Judge Rapp's July 16, 2008 entry did not just invite the State to file a

motion for reconsideration, but rather, after attempting to rebut the legal errors raised by the
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State in the court of appeals, this entry specifically stated:

[I]f the prosecution believes there to be other inaccuracies of significant,
relevant facts that this Court relied upon in concluding it should retain jurisdiction,
the prosecution is given leave to set forth those alleged additional inaccuracies
in a motion to this Court seeking reconsideration of its ruling. Said motion is to
be supported by out of court affidavits. As this matter is set for trial, time is
of the essence.

Id. at 8-9(emphasis added).

In the State's Motion To Strike the court's July 16, 2008 sua sponte entry, the State

explained that this entry was procedurally inappropriate, was a nullity and should be stricken

from the record, because "once a fmal judgment is entered, it cannot be reconsidered by the trial

court." Dahl v. Kelling (1986), 34 Ohio App.3d 258; 518 N.E.2d 582; (R. 212). It appeared that

the juvenile judge engaged in an after-the-fact attempt to supplement the court's original 18 page

order denying the State's bindover motion with another 9 page entry for the purposes of

appellate review with corrections and additional analysis made while attempting to rebut the

legitimate issues raised by the State when filing for leave to appeal. (R. 212).

Finally, as pointed out by the Appellee, while the ex parte conduct in Roberts and Riggle

involved contact with counsel, this Court clearly found by considering extraneous evidence

outside of the record, the judge violated the fundamental concept that the facts must be

established in an orderly and legal manner by means of testimony and witnesses under oath, with

the right of cross-examination, and, where a record is being made, such testimony must be made

a part of the record. State v. Roberts, 110 Ohio St.3d 71, 2006-Ohio-3665, 850 N.E.2d 1168;

Nationwide Mut. Ins. Co. v. Riggle (1962), 173 Ohio St. 288, 290, 19 Ohio Op.2d 157, 181

N.E.2d 696. The controlling issue in those cases was not who the ex parte contact was with, but

rather, because these communications occurred off the record, this Court had no way of

determining what such evidence was or the weight which may have been given it by the trial
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judge. Id. "Such evidence may have been deterniinative of the issues." Id. (emphasis added).

Clearly, under such circumstances the judge commits prejudicial error; and [c]onsequently,

the cause must be sent back for a retrial." Id.(emphasis added).

PROPOSITION OF LAW NO. III: THE CONSIDERATION OF
EXTRANEOUS EVIDENCE THROUGH EX PARTE
COMMUNICATIONS WAS A PER SE ABUSE OF DISCRETION
REQUIRING REVERSAL OF THE RULING DENYING THE
STATE'S DISCRETIONARY BINDOVER MOTION.

The Appellee's brief completely ignores the State's third proposition of law. This case

presents this Court with the opportunity to set the standard regarding a per se abuse of

discretion. Contrary to Appellee's erroneous contention, this Court's decision will in fact

impact appellate practice throughout the State of Ohio by finding, as many other jurisdictions

have previously found, that the juvenile court's consideration of extraneous evidence through ex

parte conununication constitutes a per se abuse of discretion requiring reversal of any decision

reached through the use of such information. E.g. Price Bros. Co. v. Philadelphia Gear

Corp. (6`h Cir. Ohio 1981), 629 F.2d 444.

By calling Cyndi S. Orley, L.I.S.W. at Hardin County Jobs & Family Services, to

investigate the credentials and supervision of Vincent Ciola, Judge Rapp engaged in unethical

conduct contrary to Canon 3(B)(7) of the Ohio Code of Judicial Conduct. See Disciplinary

Counsel v. Squire, 116 Ohio St.3d 110, 2007-Ohio-5588, 876 N.E.2d 933. This deprived the

State of the opportunity to put this additional evidence consisting of the verbal conversations

and the February 27, 20081etters from Orley and Sanford to the test of cross-examination.

Ohio's Juvenile Law Handbook discusses access to reports and discovery in advance of the

transfer hearing and specifically states that "[t]he court in Kent left no doubt that the right of

inspection was intended to permit counsel to challenge the accuracy of these reports [social
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services records]." Giannelli and Salvador, Ohio Juvenile Law (2009), p. 195, § 17:15(citing Kent

v. United States (1966), 383 U.S. 541, 563, 86 S.Ct. 1045, 16 L.Ed.2d 84). Further Kent, stated:

If the staff submissions include materials which are susceptible to challenge,
or impeachment, it is precisely the role of counsel to "denigrate" such matter.
There is no irrebuttable presumption of accuracy attached to staff reports.
If a decision on waiver is "critically important" it is equally of "critical
importance" that the material submitted to the judge ... be subjected
... to examination, criticism and refutation. While a juvenile judge may,
of course, receive ex parte analysis and recommendations from his staff, he
may not for the purposes of a decision on waiver, receive and rely upon
secret information, whether emanating from his staff or otherwise.

Id. at 195-96(emphasis added). The State submits that once the juvenile court engaged in

unethical conduct and considered extraneous evidence, that the broad discretion traditionally

afforded to a juvenile judge when ruling on a motion for a discretionary bindover was

relinquished; accordingly, such a decision is no longer entitled to wide latitude by a reviewing

court. Therefore, the State is asking this Court to rule that a decision, as in the instant case,

arrived at through judicial misconduct constitutes a per se abuse of discretion.

Moreover, the State contends that remand to the Third District Court of Appeals as

requested by the Appellee, will be an ineffectual remedy because, "[i]t is not the authority for

individual judges, in courts other than the Supreme Court, to enforce ethical standards." State v.

Richards, Cuyahoga App. No. 85407, 2005-Ohio-6480 at 17(quoting In re Appeal of Juvenile

(1978), 61 Ohio App.2d 235, 401 N.E.2d 937). Further, in Richards the Eighth District Court of

Appeals stated, "neither this court nor the trial court has jurisdiction over the enforcement of the

Code of Judicial Conduct. Id. at 9[8(Allegations of judicial misconduct are matters reserved for

the discretion of the Disciplinary Counsel). Judge Rapp's consideration of information outside

the record was a per se abuse of discretion requiring reversal. Likewise, the Third District Court

of Appeals also abused its discretion by not permitting the State's appeal.
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PROPOSITION OF LAW NO. IV: THE CONSIDERATION OF
EXTRANEOUS EVIDENCE BY THE JUVENILE COURT JUDGE
WAS UNETHICAL CONDUCT REQUIItING REVERSAL OF HIS
RULING DENYING THE STATE'S DISCRETIONARY BINDOVER
MOTION AS THE JUDGE'S MISCONDUCT PREJUDICED THE
STATE AND DEPRIVED THE PROCEEDINGS OF FUNDAMENTAL
FAIRNESS AND DUE PROCESS OF LAW.

It is generally recognized that a judgment or order based in part upon exparte

communications by the judge is invalid and that such ex parte communications constitute

reversible error. E.g. In re Ross (1995), 107 Ohio App.3d 35 at 141, 667 N.E.2d. 1012. Even if

this Court would find that the juvenile judge's conduct did not rise to the level of a per se abuse

of discretion, the State contends that the juvenile court's consideration of extraneous evidence

was misconduct that prejudiced the State and deprived the proceedings of fundamental fairness

and due process of law. In State v. Payne (1997), 118 Ohio App.3d 699, Seneca App. No. 13-

96-40, the Third District Court of Appeals held that "[a] juvenile has due process rights and a

right to fair treatment in the bind over process from juvenile court to criminal court."Id. Further,

the Kent court stated, "[t]he [bind over] hearing must measure up to the essentials of due process

and fair treatment." Id at 562. "Due process demands that in any fair hearing accused

persons are judged by an impartial body. Without the presence of an impartial

decisionmaker, fair procedures are meaningless . . . " Payne (1997), 118 Ohio App.3d at

703(emphasis added). "The discretion vested in the juvenile court is not a license to be

arbitrary." In re Snitzky (1995), 73 Ohio Misc.2d 52, 57, 657 N.E.2d 1379 (emphasis added).

Further Snitkzy held, "[t]here is no place in our system of law for reaching a result of such

tremendous consequence without ceremony - without hearing, without effective assistance of

counsel, without a statement of reasons" Id.(emphasis added).
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It is undisputed that the juvenile judge enjoys wide discretion in reaching its decision on

the relinquishment of jurisdiction. E.g. State v. Watson (1989), 47 Ohio St.3d 93, 95, 547 N.E.2d

1181. "But this latitude is not complete. At the outset, it assumes procedural regularity

sufficient in the particular circumstances to satisfy the basic requirements of due process

and fairness, as well as compliance with the statutory requirements of a full investigation."

State v. Yoss (1967), 10 Ohio App.2d 47, 49, 255 N.E.2d 275(emphasis added). Contrary to the

concepts of due process and fundamental fairness, the juvenile judge's misconduct directly

impacted the outcome of the proceeding and unfairly led to the decision to deny the State's

discretionary bindover motion and warrants reversal by this Court.

PROPOSITION OF LAW NO. V: THE .TUVENILE COURT
JUDGE ABUSED HIS DISCRETION IN CREDI'rING VINCENT
CIOLA'S LETTER RATHER THAN THE REPORT OF DR.
TENNENBAUM AND IN SUBSTITUTING HIS OWN BELIEFS
FOR THOSE OF DR. TENNENBAUM.

Separate and apart from the legal errors committed by Judge Rapp by engaging in ex

parte communications and considering evidence outside of the record, the court's ruling

constitutes an abuse of discretion. Despite the considered opinion from an extremely experienced

psychologist, Judge Rapp arbitrarily disregarded the expert opinion of Dr. Tennenbaum, and

instead, relied on the uninformed conclusions of a student intern, which in Judge Rapp's view

warranted further investigation regarding Ciola's credentials and his supervision "to avoid future

licensure scrutiny by the State Department of Mental Health and could cause at the very least,

embarrassment to the Court, the detention center, and its trustees" due to the lack of a

supervisor's signature on his documents contained in Defense Exhibit "J." (R 211 at 5-6). This

capricious conduct inappropriately bolstered the letter from the novice student intern, Vincent

Ciola, and constitutes a clear abuse of discretion.
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PROPOSITION OF LAW NO. VI: THE JUVENILE COURT
JUDGE ABUSED HIS DISCRETION WHII,E WEIGHING THE
STATUTORY FACTORS CONTAINED IN R.C. 2152.12(D)-(E),
PLACED UNDUE RELIANCE ON THE POSSIBILITY OF A
SERIOUS YOUTHFUL OFFENDER DISPOSITION, AND FAILED
TO CONSIDER THE OVERRIDING PURPOSES FOR
DISPOSITIONS IN R.C. 2152.01.

When reviewing the record in this case and the statutory criteria in favor of bindover, as

enumerated in R.C. 2152.12(D)(l)-(9), (See Appendix p. A-42 ), it is clear that at least seven (7)

of the nine (9) factors apply in this case and overwhe2mingly support transfer to the adult court.

This case did not involve gang activity, murder for hire or other organized activity therefore,

R.C. 2152.12(D)(4) is inapplicable to the instant case. Also, while the child was not awaiting

adjudication or disposition as a delinquent child, was not under a community control sanction

and was not on parole at the time of the offense as set forth in R.C. §2152.12(D)(8), Meredith

Poling was on diversion at the time of the murder and she was doing very poorly. As the child's

Diversion/Probation Officer testified, beginning in April, 2006, about four (4) months before the

murder, the child was given multiple chances to be successful on diversion and was ultimately

terminated as unsuccessful and was then placed on probation on October 12, 2007. (R. 331;

A.H.T. 28, 41). Meredith was adjudicated delinquent on two separate occasions and was placed

in detention, in November and December of 2007, for probation violations. (R.332-33; State's

Exhibits "86 & 87"). The child's supervising officer explained that Poling's compliance with

court orders was quite simply "bad." (Amenability Hrg. Transcript p: 56)(emphasis added).

Similarly, when reviewing the record and considering the factors against transfer, as

outlined in R.C. 2152.12(E)(1)-(8), the State submits that none of the factors are applicable in

this case. Accordingly, it was an abuse of discretion for the juvenile court to deny the State's

discretionary bindover motion. Moreover, the Third District Court of Appeals abused its
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discretion in denying the State leave to appeal. The court of appeals specifically stated in its

June 25, 2008 entry denying the State's motion for leave to appeal that, "the court's eighteen

page decision extensively analyzes and applies the factors in favor of and against transfer,

as set forth in R.C. 2152.12(D) and (E)." (A.R. 9). While Judge Rapp considered the statutory

factors contained in R.C. 2152.12, his attitude in reaching his decision was unreasonable and

arbitrary as the court disregarded key facts in its analysis, misconstrued the record, and

misapplied the expert opinion of Dr. Tennenbaum. After addressing each of the applicable

statutory factors in favor and against transfer, Dr. Tennenbaum stated that "the overwhelming

proportion, overwhelmingly suggests transfer." (A.H.T. 126; R. 344 at 18-19). Coupled with the

limited time to treat her within the juvenile justice system, which will hold her only "minimally,"

Dr. Tennenbaum opined that the child was not amenable to rehabilitation. (Id.). Therefore,

Judge Rapp arbitrarily and unreasonably disregarded Dr. Tennenbaum's expert opinion, while

failing to ascribe sufficient weight to the brutal and calculated nature of this heinous crime.

Furthennore, the State contends that this matter presents yet another case of first

impression for this Court to determine what, if any, weight may a juvenile judge ascribe to the

potential of a Serious Youthful Offender Disposition [hereinafter "S.Y.O."], when deciding

whether to relinquish jurisdiction? The State is not aware of any statutory guidance or case law

that suggests whether it is proper for the juvenile judge to speculate and weigh possible future

filings and the impact on the proceedings, such as a later filing by the State of an intent to seek a

blended SYO sentence, when no such request is before the court as it rules on a bindover motion.

This case demonstrates why it is premature and inappropriate for the juvenile judge to presume

that a SYO disposition will be sought; and further, how this erroneous assumption can

detrimentally affect the ruling on a motion for discretionary bindover.
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More specifically, in the instant case, while assuming that a "Mandatory Serious

Youthful Offender disposition" [hereinafter "M.S.Y.O."] would be imposed, Judge Rapp

presumed a scenario that was only hypothetical and prematurely concluded that if Meredith

Poling is not prosecuted as an adult, that she would automatically receive a "M.S.Y.O."

dispositional sentence upon adjudication/conviction, and thus, she would have a strong incentive

to successfully rehabilitate herself. (R. 165 at 14). This conclusion erroneously presumes that a

M.S.Y.O. pleading will automatically be filed, which is not the case, and is no longer a

procedural option in the case. (R. 219).

Accordingly, the State contends that Judge Rapp erroneously assumed and placed undue

reliance on the future possibility of a M.S.Y.O. being sought, obtained, imposed, and viriually

automatically invoked, in the absence of such a filing being before the court. See R.C.

2152.13(A). A juvenile court may impose a Serious Youthful Offender Disposition only if the

prosecutor initiates the process against an eligible child. Id (emphasis added); In re J.B., Butler

App. No. CA2004-09-226, 2005-Ohio-7029 at 117-18. Additionally, even if this Court would

fmd that Judge Rapp was pernritted to consider that a M.S.Y.O. disposition may later be sought

by the State, in the instant case, Judge Rapp conunitted an error of law in his analysis, when he

erroneously thought that the adult sentence as charged would be that of a felony of the first

degree, with a possible 3, 4, 5, 6, 7, 8, 9 or 10 years in prison plus an additional three (3) years in

prison for the firearm specification as opposed to Life in prison.

In fact, the juvenile court's rationale appears to have expressed a preference for lifetime

incarceration for the alleged delinquent child as the best measure for the safety of the public, but

then erroneously asserted a mistaken belief that lifetime incarceration was not a sentencing
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option in this case whether it retained jurisdiction with a presumed M.S.Y.O. disposition, or if

the court relinquished jurisdiction. Specifically at page 17 of his order, Judge Rapp wrote:

Unless she is incarcerated for her lifetime, not a sentencing option available
to the Court, the best measure for public safety is an appropriate
commitment to imprisonment, other sanctions, incentives and services
for rehabilitation.

(R. 165 at 17)(emphasis added). This quoted passage demonstrates the court's clear

misunderstanding of the potential penalties and assumes that a later invoking of a S.Y.O.

disposition is an automatic option despite the fact that no such pleading was filed with the court

at that time. (R. 219). Thus, Judge Rapp committed an error of law by misapplying the

possibility of a M.S.Y.O disposition and the available sentencing options.

Finally, the State contends that the juvenile judge also failed to consider and apply all of

the overriding purposes for dispositions as contained in R.C. 2152.01 when denying the State's

discretionary bindover motion. As explained in the 2009 Ohio Juvenile Law Handbook, "S.B.

179, adopted in 2002, provided a balancing test for determining discretionary bindover, along

with the overriding principles of R.C. 2152.01." Giannelli and Salvador, Ohio Juvenile Law

(2008), p. 184, § 17:8. The overriding purposes for dispositions as set forth in R.C. 2152.01 are

to not only provide for the care, protection and mental and physical development of children, but

also to protect the public interest and safety, hold the offender accountable for the offender's

actions, restore the victim, and rehabilitate the offender. Further, dispositions under this chapter

are to be commensurate with and not demeaning to the seriousness of the delinquent child's

conduct and its impact on the victini, and are to be consistent with dispositions for similar acts

committed by similar delinquent children. R.C. 2152.01(B). The State submits that when

considering amenability and public safety, these overriding purposes are paramount and a ruling

on a discretionary bindover made absent these considerations fails to address the heart of the
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issues regarding restoration of the conununity and holding this offender accountable for this

brutal murder. Thus, it was an abuse of discretion for Judge Rapp to ignore these overriding

purposes in denying the State's motion for transfer. The Third District Court of Appeals

similarly erred when it failed to permit the State's appeal.

PROPOSITION OF LAW NO. VII: THE CUMULATIVE ERRORS
OF THE JUVENILE COURT JUDGE REQUIRES REVERSAL.

The Appellee's contention that the State "offered no analysis" to support its seventh

proposition of law is without merit. (A.M.B. p.24). A review of the State's Merit Brief at page

49, reveals that the State supported this proposition of law with argument, analysis, and several

supporting authorities which are hereby incorporated by reference. Therefore, the Appellee's

reliance on this Court's decision in State v. Sapp, 105 Ohio St.3d 104, 2004-Ohio-7088, 822

N.E.2d 1239, is misplaced and unpersuasive.

Based on the foregoing propositions of law which are all hereby incorporated by

reference, it is clear that Judge Rapp conuxutted multiples errors of law and abuses of discretion.

Even assuming arguendo that this Court would find these legal errors and abuses of discretion,

taken individually, do not constitute a basis for reversal, the State respectfully submits that the

cumulative effect of the errors, coupled with Judge Rapp's abuses of discretion, requires

reversal. This is particularly true in this case since the judge's conduct comproniised the fairness

of the proceedings. Accordingly, the Third District Court of Appeals also abused its discretion

when it denied the State's Motion For Leave to Appeal.

CONCLUSION

Based upon this Court's ruling in In re A.J.S., 120 Ohio St. 3d 185, 2008-Ohio-5307, 897

N.E.2d 629, the State of Ohio respectfully requests this Court to find that the denial of the State's

discretionary bindover motion is a fmal appealable order. Further, based upon the nature of

19



transfer proceedings, coupled with the limited time to rehabilitate delinquent children in the

juvenile justice system, the State moves this Court to find that the State may appeal the denial of

a discretionary bindover motion as a matter right.

Even if this Court would determine that an appeal of right is unwarranted, the State

respectfully requests this Court to find that Judge Rapp abused his discretion in failing to grant

the State's discretionary bindover motion. Further, the State subniits that the Third District

Court of Appeals likewise erred when it denied the State leave to appeal. Accordingly, in light

of the fact that Meredith Poling is now over eighteen and one-half years old, the State moves this

Court to reverse and remand this matter to the Hardin County Juvenile Court, with an order that

the juvenile court grant the State's discretionary bindover motion and transfer this case to the

general division of the Hardin County Common Pleas Court for Meredith Poling to be criminally

prosecuted as an adult.

In the altemative, the State respectfully requests this Court to remand this matter to the

Third District Court of Appeals for an appeal on the merits. Further, the State of Ohio moves

this honorable Court for any further relief it deems appropriate and in the interests of justice.

Respectfully submitted,

Bradford W. Bailey (#0017814)
Hardin County Prosecuto^

Colleen P. Limerick (#0 61157)
Assistant Hardin County Prosecutor
(Counsel of Record)
One Courthouse Square, Suite #50
Kenton, Ohio 43326
Phone: (419) 674-2284
Fax: (419) 674-4767
Email: hardinpa@hotmail.com
Counsel for the Appellant-State of Ohio

20



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the foregoing, Reply Brief of the

Appellant-State of Ohio, was sent by ordinary U.S. mail to Counsel of Record for the Appellee-
Meredith Poling, Elizabeth R. Miller, Assistant State Public Defender, at the Office of the Ohio
Public Defender, 250 East Broad Street, Suite 1400, Columbus, Ohio 43215; Bridget Hawkins,
Guardian Ad Litem for Meredith Poling, P.O. Box 549, Bellefontaine, Ohio 43311; and Barbara
A. Farnbacher and Laura R. Swisher, Assistant Franklin County Prosecutors, Counsel For
Amicus Curiae Ohio Prosecuting Attorneys Association, at 373 South High Street-13'h Floor,
Columbus, Ohio 43215, on this 20 day of August, 2009.

Bradford W. Bailey (#0017814)
Hardin County Prosecut̂

D
Colleen P. Limerick (#0061157)
Assistant Hardin County Prosecutor
(Counsel of Record)
One Courthouse Square, Suite #50
Kenton, Ohio 43326
Phone: (419) 674-2284
Fax: (419) 674-4767
Email: hardinpa@hotmail.com
Counsel for the Appellant-State of Ohio

21





^^^^WAPPELIAME =M
-, ^.. ^^ 1-^
-_''^s-.s 4 u LF^^

^g^ c^xZ
: ca G^ai ^A^.s
Sri A : o.

II0T 'fHE COURT OF APPEALS OF 1HE TffiRD APt<'ELIATE .TUI3ICI.4I. BIS3RICT OF OMO

HARIDIN COUNTY

IN THE MAI-IER OF:

YMPOi.IiaTC, CASE NO. &08-09

ALLECED DEI,INQUENT CHILD. .L O II l̂t+ l^T A L
EIaT 1 R Y

[il LA iE OF O9-HO -hlA%Ei+LAN'i]•

This cause comes on for determination of the State of Obio's motion for

leave to appeal and Defendant's memorandum in opposition to the motion

-ilie State seeks leave to appeal the juvenile courE's jndgment denying the

State's discretionary bindover mation to tfansfer jurisdiction over a minor to the

general cfivision of the Hardin County Common Pleas Court far prosecution as an

adntt The jgvenile covrt found that there is probable cause to believe the minor

commiited the offense charged, but detemuned tbat the minor is araenable to care

and rehahilitation in the juvenile system.

Ohio Revised Code 2945_67 provides that the State may request leave to

appeal "any other decision, except the fma.l verdi.ct, of the trial court m a crimminal

case or of the juvenile coFSt in a delinqaeeey case." The d.ecision to grant a

motion for leave to appeal is solely vrithin the d_scretion of this Court See State v.

Fisher (1988), 35 Ohio 3t3d 22. Moreover, discre.fionary appeals such as that
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requested 'm the State's motion, are typically allowed at the conclusson of tnaI

where "[-he underlying legal question is capable of repetition yet evading review."

3tate Y. Birfricky (1990), 51 Obio St3d 157, 159.

A juven.ile court enjoys wide latitude to retain or relinqaish jurisdiction,

when ruling on a disoretionaty bindover, with the ultirnate decision Iying in its

sotmd discretion. Stdte v. Watson (1989), 47 Ohio St3d 93, 95. A decision

regarding a Ismdover should not be reversed absent au abuse of discre5on. 5`tate.v.

Gotphitt (1998), 81 Ohio St 3d 543, 546.

Upon consideration of same, the Court declines to egercise its discretion €o

grant leave and accept the Sta1e's appeal of the interlocutory judgment in this case.

See State v. F'z.sher (1988), 35 Ohio St.3d 22. The State does not establish that the

juvenile court failed to follow the applicable law or made an eiror of law that is

capable of repetition yet evading review. In fact: the jnvenile court's eiglzteen

page decision Pxteumvely analyzes and applies the factorns n favor of and against

traasfer, as set forth in R.C. 2152.12(D) and (E).

Rather, in essence, the State asserts that the juvenile court improperly

iavestigated the creden 't-2Is and credtbiliEy of vations °°eg_perts°° in an ex parte

un*er and genarally evah3ated that tesiiniony in a ma.nner that was against ffi.e

weight of the evidence. Neitiier, the alleged ex pazte condQCt of the trial court, nor

the trial coaWs eval3ration of the tesEimony before it, raises any issue of law
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capable of repelafton yet evading review, which would necessi4ate an iotErlocutary

rmlina by this comt. Accordingly, the motion is not well taken.

It is therefore OItIDEREI) that the State of Ohio's motion for leave to

appeal be, and hereby is, overro.led at the costs of the State of Ohio.

DATED: 3nne 2 4, 20E18
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IN THE COURT OF C ON PLEAS OF HARDIN COU^

- JUVENILE ®!MON
zruo MI'h i 9 pt'i L:

IN THE MAATfELZ OF

61dE2EDfiN POLING,

ALLEGED DELINQUENT CHiLD

CASE NO. JD 207 20131

ORDER REGARDING
MOTlON TO TRANSFER
JllV R 30(C)

ORC 2152'!2(C)

-t^ proseaa5on mwed.this Co ►rt, to tr-ansferji^n over the cYiitd, i4ReredM
Pofing, to ft General Division of this Cost of Common Pleas obr ainircd prosectiion
solely as an a"t raiher fhan proceeckg wfth prasecution of the child as amandbtary
serkis youth ofibrider' (`I&YO°); hovever, if this Court retains p.irisdcfion and if ft
ctnld is adpJdicat ,̀ed as a USYO, she wracAd retteirie both a disposition as a ctiid and a
sentenceas an adk This CoeBt previousfy fourid that the posecuftron had presented
sorne credible evidsm of every eiemewt of ft mTense of murder at the prelimQtay or
probable cause he3ring (enhy Tiled November 7, 20D7)_ The amenabfflty hearing mm
set fbr Deceffiber i 9, 2007, but coritinued, at the reQuest of the defense arid mdgouE
objecfion, ta ii ebn2ary 11, 2008.

At it,is amenabgiiy hearing (after whidi 9-e Court nxist deierrnine whetw to
retmn fte case or 6ansf'w jurisdiction iu ft general division), the CoeBt recaivW inm
evidence and csreiaQy reviewed numerous eAnibiis (over 700 total pages of docuffa-Es)
and heard the testimmrTy of two wilnesses_ For tie purpose of #his Feaft only, fhe
Court must asseame gui#t, o#iwuvise fhe issue of arnenabliiy to rehabililhatirxt witin the
juverri'fe systerW would be irrelerrant. A°riotgugLy /°not deGn€iuenf' chdd vrould have
no need foi ndrabffitabm enlie in the juvmiEe or adult system. -

T he ibcts ari fts rases ntay alfemativety amuse sympahy for and preAxice
a-gakist the acamd dNid herein. The law and the oath of judge nequire the Cou-t to
d"sregard both synpathy and prejucice, and to not Iet emoiioii irliuenm the in"
aui judgmentoP the CoLrL P.ather, the Coaut mus`. ac# wffil reason and imparEiafity
wiEhout hint of bias, syrnpalhy, or prejud[ce so that the pwple of the State of Ohio, the
Farnify of Michelle ftrmahart,'and the acxxised child, Me►edith Polrtig, may cxarifiden`Sy
be(ieve that fhe ru5ng herein was ixaaly and krparfiAy rendered. -

HN0iNtsS QF FACT

MeredM Poft (sonie'snes hereinaRer `hAeredW or `chiEar) is ft chdd cs
.teMW A- UMs and 6Cae.heEle Lfunnm'vwt The child has be°n chm-zjedwilh ft Mt.
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V'icbory, t:ardin Cotrrty, OEhio, ALVusi 31, 20M murder of her mo€tw (sometimes
hereffmfier `lifiCheBe' or`r^ in violaaan of t?FZC 29d3.02(A) ar^.W5R-R.97ft 4: 21
chid was 15 years and six months oi age at the time of her aLkxjed oilense. The -
complaint was fded on IUlarcah 30, 2007, seven monft after the alleged murder, and ihe
child has been in detention on this charge since Apri12, 2f107.

Regarding the backgroimd and behaviox of the child before the death of her
n&der, I4Aeneci'iih was an average to below average student in the efementary grades of
fhe Be!le;ontaine City Schools. Her grades reflected d", iy in scieree and spef>ing
(State's Exhibit 89}. Her a ftendance was reasonably good, with an average of five days
absent in the 3`a through 5°t grade. She fransForred to the Ridgemont School system on

003
LxBRUlatiYegrades were not evidence.) 3 '̂idgem ftocVh 9$' grade) she
contanued to have helow average grades in scaence. i he language arblEriglish grades
deferiorated in fto 9P grade while her achievenent test score in reading was
°accelerated.' Her aWerdarice at Ridgemont also deta°iora'Lex! from that of the
Sellebntaine sdiooi. At Ridgemont she averaged 26 absencas durrig her 7'h, e, and
9$' grade sc3hool years. 7he sutxnifted school rzcords indicate these were excused
absences (5tate's ExKii6it 90 at page 11).

However, a truancy cnmplaint (Case Bo. -.!!J 2iD620029) was fged in ihis Court
dueing the chiid's 9P grade schoof year at Rkgemont (State's Exhibit 85 at page 1).
VVta"te in the 9°7 grade, EAeredffi received minor school disciprmary actions on Feb€uary
6, March 18, and May 9, 2t06, fcu which sc.hOOl detension or Sataday-schooi were
assigned as sarKtons. The school truancy charge w2sffled an March 27, 2006, in part
because of five (5) °unexcused° days recorded while she was subject to a€w (5) day
school suspe.-ision for smoidng on school grounds during a basketball game. i-he child
adrritted to school kesancyr in ttis Coust on Aprl 12,2006. In otFm wcxds, she admrLLed
to being an `unnuly cvld" in that she had commit£ed a astatas ofliense;' she had violated
a law applicable only to ctgdrerL [At this poM she had notbean found to be a
dekrquent cfzild; a definquerrt ctild is a dvffd who has Vioiated a law ffmt would be a
caime if c:otnmitled by an adLdt or a dild who has vio;&^ an order of ft Ccxat such as
riles oi- probation.]

In all adjudicated untly and deGnquency cases that oom be;ore this Court,
tramed C,our: staff adminisier abb ►Eviated assessrnent °bols' tE► the child and
sometimes the parwf(s). These "nots' are research vaiidated aids used: (1) to support
a recornmendation ibr a more thorough assessment by, for e:mmple, a Ficensp-d
independent soeial worker, and (2) tD suppori recommendations in3n the prosecxroon
and defense as to the appropria`.e level of sanctions, supervision, and services for gte
child and family. As Court and community resources (for sanctions, supervision, and
services) are limisLed, all such cases are triaged.

i3iversion Of€icerr, Brenda Boecher, on April 18, 2005, administered a risk and
needs assessmenf tool to the chuld called ft `Youlh Level of ServiielCase
Marragement tnyertory- (developed by RD. Eioge, Ph. D. and DA Arxdrews, Fh D.)



(Defendan7s Esnibic G). The Ycxrih I.evel ei Sen ►ieelCase ManagemeriLL Inventoy
standard cut oFi scocas for risk and rBed dassi;uabon of c:liacL-en are: M
and low need oi seMces and.supevisron); 9'to 22 (moderate risk and moderate need);
23 to 3A (high risk and ivgh road); and 35 to 42 (very high ri.sk and vefy fixgh need for
servic es and supervision). The ctuld's sbore of tWe (5) placed her in the rniddte of the
group of chgdren who may come to the attention of juvenfle courts btt are of low risk
and low need for services and supanrision. An addifionai consideration is tiai Federal
law assumes F.hai unnaly (incl[eding truantt) elv'idren are low risk arid `discxxurages' the .
use of court defenfion and `coearf detention schooP fnr fl-Lese %mfus ofienders° through
inanciat sanctions tfiai can be imposed upon covri program funciing F, staus &enders
are ordered into datenEion.

During the ctild's assessment for school buano}r, it was reported by Meredih •
Pofmg and confirmed by her mother Mat. ft cfild had no coLet involvemerrt prior to the
buqncy complairit she volunteered that her parents had difiFiadty in controlfirx; her
because of ter ataWde and oudxx-ss; she reported that both she and her mo her ware
very moody arid that her motw was very conEroiling; the chiEd was vesy guarded as to
v.lrat she wor.ald.disass vrith her mcrztrer and fek #WL dad and step-dad wwe more like
fiiends than faffiers. While the diiid perceived her mou"er as very conirolling, ft
assessment concluded itfaf her paren'r had d"ncealiy in con`^rolkQ her be9aviors. On
April 1 S, 2005, ckuing this assessmen' d̂,- the chgd rated her mother on a 10 poinl scale
(wih 5 average and 10 excellent) as beirig between 6 and 7, a°id her faffer and step-
€afxr bel^ 7 and 8.

The cHid attributed her poor grades at the Ridgemont school to her not
understancing science and not doing hc3;mework in ofher c3asses. Mife she reporeed a
verbal alt2-cafion at school with two #eenage girls (sistm who are Icncmn to the CoLui),
she was carfiPdent ttmt none of her fiiends were tmruly or cieiinquex-iz 8 he assessmert
concluded that the dhld had sorne disnapave school behavior, lovv achievement, and
problems wih peers.

During the April, 2006, Court assessment, ft ch0d reportect she had one
expetimerri: with beer (°spie if.ovt becanse of fa,--Ate'); she denied trug eNperimerbAon
(aelendar-ifs ExhiM G at page 17); she was involved in sdmol (FFF1, art, volleyba8, and
sollball); she was 'ariramed prior io ftie AprH 98$' assessrnertt that she tmild not
parlidpate ki sports, s3arting in ff-e fa11 of 20M due to her poor grades bi t+e preceding
grading period; she was criiicized by sorne and admired by some for speal<irig her mind;
she felf sorry ar'ter scxwming; and she di^dn"t h-iow why she sotnefiFnes got r,od.

i he scxewft iool seig.gesied (wi Rpnl, 2006) that the cl•ild had poor frusfralion
tolerance, however, ii was signffKmrit H lat the tod did noz indicate any of ft i°ofioMng
rrslc areas vAhidi the tDol was deskjned to e;pose: physical a,qgression; iarrnns; -
verbal a„ogression; iiadegiate gsulS antisodal or pea-critniriN affades, nof seeking or
rejer`irg help, litUe concern for others, or defiance of axhariLy ([]efendanF's Exhib:t G ai
page 6). Assuming (tiat ttie child murdered her mother ju,st foew and one-hali months



"^^=^.-
y j ^ga

later, then, either something werrt tenibly wrong in a short period of time, os Bie
assessment tool has signi5cant7imftons, or botl i

f^^ ^"r-; 2 j
At fFiat poirrt in her fre, her fM appearance belore a Court, the child appeared to

be o(i low risk io hersel; and to athers and of low need for sanctions, supervision, and
services. Meredith showed insW and a wrltingness to change wrhe,-i she andicrated,
during the assessment inierWew, that she would Hke to be in an anger management
group to help her improve her temper. On April 18, 2006, the dWs moEher agreed thet
she wuid cooperate (I3eiendanf's Exhibit G at pages 8 i: 9).

On April 19, 2006, the Couet gave the child fhe choice to successfu!!y complete
the crrmsion proWam. T he program nequired that she complete 15 hours ot public
service and that she regularly atend school. The truancy case would be dismissed by
the prosecution F, the chz7d complies or, if not successtul, ifie dild would return to Court
on Jiaie 22, 2006, for disposi#ion (senlencing)_ She agreed to diversion. A dnversion
con'uac.t was prepared by the diversion officer and was signed by both motter and
daugti-Ler (State's Exhibit 81). AlJzough the Court had not ordered the ch0d to atend
anger marragement counseiing, the conuad prepared by Diversion i'i czr Boecher
stipuYated that she do so. FE is undear from the evidence why anger management
counseling was induded bit was not then "soFdated. However, Diversion Officer Boecher
recorded her subsecguent observafion that the familv had `trouble communicating and
rP.speciirig others.° Boecher then recommended to the chi7d's mother, Mshelle, tiat the
iamily par5ccipate in `Furctionat Family l-herapy.' Pefiaps, at fhat time, family therapy
appeared to be a tigher priority to Boecher than anger management just for fhe ch7d.
However, the moftr repcxled iirat she dd not wrant to work with the only fherapisi
known to provide family therapy in Hardin County (too many canietled appointnents by
the Family Resource Center, tSa° ►ton, Ohio, therapis<) (Boecher's fesiimony and State's
E-tibit 94 at pages 6 and 20). As a result, Diversion Officer Boeder testiied iha# she
met rvith the family weekly or had weeldy phone erxr,'erence.s in an attempt to help ihhe
tanily vuM commiTucatiai and with respect issues.

The child did not complete her community service before the scheduled June 22,
2006, d►sposi5on hearing. Also, ttwee days prior to the sclmdLAed Court hearing,
lNerecM and several girFiriends snuck ou# of her home during the rught, walked around
tha Vilage of Mt. idory, and `ielt like nobets' (3fate's Exhbft 83 and Sfiate's Ediibif 94
at page 19). A letter i om the cMld dated Jurie 22, 2006, irdcates that the diversion
officer went to ft chgd's horre in Mt. Vctory on the previous day, the ch7d
advraMedged that she had `messed up' bui was nernonsebul; and she warited to re-earn
trust after she °threw it al) awray-° A second letter from the child proposed that she lose
her right to obtain a drnrer's ficense unffl age 18 and, that she be placed on probauon ie
she °vvas to break the rules just one moe fime... °(Slate's E-du'bit 82 - iim teuers trom
kiereffM Poling to Officer Boecher).

Rather than reiurning to Court on June 22, 20M, a seoorid dwarsion program
behavior con#ract [amended conLuac,t] was agreed to-by the di'Id, moderr and diversion
officer requhing three behavior ta'mges: (1) c-d'€er Merediih completes a period of house
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an-est, she vrli not brealc ca.riew, (2) she vvili not faave home mfiihcxat pgM ssIon; and (3)
she mrill inprove her atlitfude and nespeCi toward paBrts and achieue " W.= 119 P; ;
commemicafion and peace in the horne (Sts^e"s Etiibit 83 - D'nersion Program
Pehavior Contract -Ernphasis added). Nefflw`anger rnanagernenf nor `Femc6ona!
Family lberap}g were mentioned in the amended contact. Rather than therapy, this
corftract set att rewards and conseqLences for the child (One substantial beneit of a
behavior wntract wfth predetermined conseqiaences_is the removat of the penceived- -
need ibr a parent to-yefl at a dh7d iE the d5i(d viola^.s thr agreement, tus promoting
`peace in the home.') tP Menecnu changed her behavior as Endicated in the csxzliact,
she would recove `uvindotros oi ttm oirf house arrest and would be at1[sbved to have
friends visit ai the horne.' I: not, provided-h2r mother report the violation(s), t would be
rec:ammended by.Diversion O, Bcer Boecher that the Court place the child on probation. -
In agreeft to this contract, Boecher indirated her assessnmnt that the ctn7d was stiil
capabte of succwsfdfy compMng diversion, and that the J€me 22"d scheduled Court
hearing shou[d be postponed.

Moving forvrard to the prel•iminay hearing in this murder case held on September
26, 2007, testimony therein gave'u5e Court some piclme ce hm-v ft RAumahanF:'oling
famdy functioned (or distunct€oned), how the rhiid compEied (or taited to comply) wifh the
amended contrad, and how her mether, IV7schelle, responded to the d-dld's
noncompliance duririg the ned two and one haif months prior to Micl-tetle kkrnahan
deaih.

Ashley MCCullough tes€'^ied (Joint E-hibit 13 beginning at page 456) thai she was
a iriend of Meredth's and vjas at her home on August 24, 2{X06 (7 days prior to 14chelle
Mumahan's death). Ashley observed the c.hifd's mother bite MereCrLb on the arm when
she reached down to get someff ►kig ott of her mother's ptate. .

Ashley tes 'traed thal; shosgy thereafter, oLtLskb ft ctild's home, Meredith told
Ashley that she hated her mothw and spoke o1 an idea she had to idd her mother with a
gts+. [Again, although the Coeat is reqe*-ed to pnestame the chiid innocent until prot+en
gielty, I considers tNs tesarhmy to be cxedibie tbr the purpose or'this amenabpity
hearing.]

Ashley McGullough also nwarLEed tloL on the iollomng day, Friday, Aj.gL%t 25,
2006, Merecirth accompanied Ashley and her family to a Ridgemont tootba4l game.
Ashiey te 'st^ied that llieredth's mother, Wwhele, brought law est;or<erient tivith her to :
the game in order to escort her daughter home earfy t-om the gar<ae.

Testimony of Linda Fdidgewray (`lks. Rsdgeuray°) (Joinf Ediibt D beginning at
page 11) indueted that her daughter, Erica, and Mered'rth were eYonds. Lirs. Pidgeway
stated that she had riked Rliered'th; the diki vras always poite and never said anyttaing
meart-spir'sted about her mother. €2egard'ng the e^ o; Aegust 31, 2005, ihe day oi
ftchelle Murrahan's death, Mrs. P•idgexray test ied: betirreen 330 to 4_00 p.en_, her

daughter was wrLh Mereddi Poling when Mrs. Ftidgeway drove her car inLUD t^tVictory
and retneved her daughter intertding t• iake her to the P-jolnvood Fair;llbredM asked iF -
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she could accompanny therrito the Eair Mrs. Ridgmay said, "Lei s go ask yaurrnom;°
Mrs. F2kkjeway and the two gals found Merediih's morn walkirig a dog, P ° ^E 10 P; 4,
lvdgeuray peatfed her car to ft side of the stmet As witnessed by Mrs. F2"idget+ray,
Meredirh's rricther immediately ye(led at MeradFOh, `Get the Rack out rr` that car. Get the
fiudk out ot that car right nowr,' AlierecM said to Mr& Ridgeway, `It doesn't fook iflce rm
going anyvuhere' There was no evidence that any of these events (from August 2e
through August 31, 2006) were reported to giversion Officer Boeoiier before IUiidielfe
Mumahan's death.

The Gourt heard tesizinony at the probabte cause hearing regard'ing the dii[d's
behalhor er her mother's death. Some testimony indicated that the rhild d'id rmt
exIiibit the behavior that one might eped to see if she were in shock and grief upon ft
vioient death of her tnoiher: For mon, pie, one wiines.s saw her crying but .`I did rrot
see any liquid tears ° Another: `She was not upset at all. She vras more of shocked'
(J©int Ediibit G at pages 27 & 473). (This Court is very caufious, if riot skeptical, about
the abirrivy of lay wibvxses, expst vrffesses, or even the judge to know what was or is
going on in ihe mind of a deterxiant)

On the day atLer Michelle Kkmna}k-n's death, her daughi r, as an a3leged
dependarr child (Case No. AD20630015), vras inigaily placad by u'is Court irto the cxre
and temporary legal astody of ft F'.ardin County ©eparitnent of Jobs & Family
Services. The DeparFfnent then placad the physical custody ob tfie child with her
maierrtal grandtnodher (Donna Johnson) in Afhens, Ohio.

During the ctuld's chie month stay with her grandmattler, she aiterx#ed Athens
High School ffasn September 12, 2005, iD October 12, 2006 (SiatBs ExFa"bit 91). Vlffde
enrofled, she was discipraned with an in-school suspension on October 2, 2006, possibly
for not dressing fer physieal edexafion and rnissing `ES"?

On O&Lober 12, 2006, by auffmri'Ly of the previous truancy adjucficafion in this
Court, the child was pla+ced on probation, and it was fesJiff ordered tiipA cugody of the
ctild be #ran.sierred from the Hard'or-, Caursy Departrnerit of Jobs and Fami3y Services to
the cltild's iather, Jet:rey W'iflis, who resided in Parkmsbgg, West Virginie. The
separate dependency case was dismissed. Ikiiere©Tf^h attended Parkersburg High
School i•iarn Qclober 16,, 200Q to March 1, 2007 (State's Exhibit 92). VYtile a-ircL-d,
she reoeived poor grades, sor,3e faiTing, and five dmopiinary ac©ons_ ore for
insubordinate or detiant behaWor; one 'ibr skipping school; and three for siappirg dass.
The chiki's f^ier a-id stepmottier were tooperatlvz wrfi the school and WLh Diversion
Qiricer Boscher. They reported 'Lwo incidents of tuanoy to the Parfm-rsb-rg Poior
Deparfinert- as two missirV person repnrts (Sta_e's Exhibit 95)-

Yftie the rrr.uder invesfigadon con5nuef, ft child was reagned troen West
Virg'=ria by her father to this Couit, at the reWest of Diversion Officer Boecher, due to
an atleged proba&on vioiaaon (ure.:cetsed school absence(s)). On November 13, 2(1:b^,
the chifd admifted the probabon violat"ion and was placed in ghe. Logan County, Ohio;
t3ef-en5on Gerterfor sk days (November 13''ta November 19, 2ti06)_ St^ iyas aiso .
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riried, and was ordered to complete public service: Less itm one month later, the cd
^s.again retr^ned lom West Vuginia to ifiis Go^ by I^er ^er for aei- ^I^ 2
probation r^iolation (une^xused schooE absenc^s)). She again admiued the^he vio^on
and was ordered to serve six addidonat days in de'Lariton (December 91, 2006, to
December 17, 2Q06).

AtNrd probafion vio2ation diage was fded on Febnxmy 9, 20t37, in this Cotmt
Nowevar, similar sdiool ina-iey charges had been 5ied in the CircLit Court of Wood

.Courfiy, West 1Tirgiria, on January 97, 2007. The Wood County Cozat had initialed
jurisdic`ion over the d-ild, and eiter oornfaring with the judge o, tot Gourt, it was
determined i.hat (i) the West Virgirua Comi tould better monitor her behasvior, and (2) it
was appropriate that the West 1(irginia Gourt assume so[e jurisdcUon over ft tnaancy
matier. The duplicated da-ge lin this Goet was dsmissed -

Attei the murder diarge herein was filed on EJdarch 30, 2007, tis Court resumed
its jurisdiction over W-redM Poiong. ihe duld was again placed in the Logan Couritg,
Ohio, Detention Cente.r on May 72, 2007; she has remained in secure detention since
-jaf date. llMte in deten5on, her school aftendance and grades were no longer
probtematic. School casses were on site (`couet detention schoor). Her grades were
greaW inpuved; daFly grades were most often in ff-e +90% range vRh many I0€3°
grades. Disaplinaey issues appeared b:) be rare and minor (State's Extftbii 93).

AddPiionat revealed history that has relevance to the dvid's need for and
amenabiGty to nehabiGhafiori

On 5ep'eembvr 1, 2006, the day eFLer her moliter's death and ft sanie day that
giis Court ordered fhat Meredith PoGn9 be placed into the temporary legal cusbody of
the Hardin County Deparhment of Jobs and Family Servicss as an alteged dependant
chK fhis Cour: also ordered the child to be interviewed and assessed by a-counselor of
Lutheran Social Senvices, Kenton, Ohio. The LuEhman Sorial Services assessor
(someimes here.9naier `LS.S. assessor') report'ed that the child's mood was
`appropriate.' During the anterview the chld reportsd that `( am actualiy ca! ►n right nov?
but in the prior 24 hours she reported tieL she had, at times, been 'Fauseous, crying,
and pnetty much just hear€bro6cen.' Pe;itaps she everienb°d a fiull range of emotions.

1tUhen asked about prior counseling, the child disc3osed to the LS.S. assessor
that she had been sexiaally abe sed by aViend of her t'ather when she was
apFroximatety 6 or 7 years oid_ She thd not disclose fhe abuse until she was
appra)dmately 13 or't4 years dd. Em'ended iarnily members described Mersd^ as `a
very perfect c^uld° and °a happy ertFmd little girr thac becam `a complete strs-igm'
Micheft MErnahan's moeer, Donna Jdmson, repcuted that ftigs changed .
drarrabca!(y when °MerecM disc'sosed ffrat she was semaDy molested-.. She becan e
wrlxiram, beLgerent she wmu9d get neetly smait mouaheT (doirt E)diibii A a: pages 4
and 6). However, the child sibse€}uently reorived onty ilmited ttw-apy irom the Family
ResouwGer'Ler, Kenton, Ohio, ffxrapisL itieiherapist °w2sn't too bad' but `cancelled
too many appeinhnents' (S"tate's Bdiibii 94 at pages 6 a-id 20). (Aiha..gh they had



__. --51 {L e^

been asleed about prior counseling during the child's April 18, 2008, risk and needs
assessment for school truancy, none cfi' il-es -hisiory had been cbsclcsQMW- i ^€wj- 4.: 21
f?ffic:er t3oecher by uie child or her m^^er, and the se:, abuse therapy records are not in
evxienLm-)

Meredi;.h Fo6ng stated during tlie assessment by the LS.S. assessor that, wben
angy, ft chiid wTfos in her jourrsal, cries, and confronts ft person. `iN'r`̂ h [my] mom I
get rea9y persistert - I argue to get my rnray... t; [wrasn't on diversion [mm] would let
me do shuff,.' The chdd t-epa ied that she had lots of arguments uaith her friends - Tour
oF us are a really fig#zt group° she disdosed that she once accidentatEy hit aiiiend in the
n-iouth when arguing (State's €dbit 94 at p.-W 18).

The child, Meredith, reported to the LS.S. assessor that her motlw, NEictiale,
had slapped her in L`p- face and spanked her when younger the child's first stepfafher
had threaiened to leave Michelle if she hit her child aoain. Yet the chiki denied being
abused and gave no hint of malim We and my mom had issues.°. 01 have an attitude.°
°VNe used to figFfi a lot °°I used to lie to ray mom a lot° She reported impaired memory
©f inrhat happened yesterday [the day of her moftr's death]. YA inc©ngruously, `I wish
I could be with fmy s€ea-dadt, but I did wW,. I did. I do what I can° (SWEe's ID--,ibif 94 at
pages 9 and 21) (Effyohasis added).

'The chld, as of Septen3ber 9, 2006, had consistently repcxted +-hat stm did not.
use drugs and had onty fasFed almhoL -i-he chilyd did noi hwe any dirty drug screens
wtfile on diversion and WuV in Hardn ComLy. As of September-7, 2006, ft LS.S.
assessor concluded, as a resul: of her assessmerd, that ft child, Meredith Poling, was
a low rrsk to hersel; and a moderate risk to oviers (State's E:zfiib^ 94 at paW 10).

Subsequent to her motzer*s death, the ca`ild had iym counsefing sessians while
living in AChens, Ohio, and then several sesskns while residing wiffi her father and
siepmadher in Pa-kersburg, West 1,3rgin*L (11orie of 9-iese remrds are In evidence.)

A psych©fogist of e;densive experience in the Court system prauided evidence in
the form of tesfimony and aw, i nepar'L submi'u'ed to Die Court (Joint EAii"bit A). He
did not counsel ft cbild but conducted an as;essnent in order to pravide irfiorreration
on facors favorasg and disFavoi-ing transfer of jurisdictson of gie child ibr czuninal
prosecxution solely as an adulY.

i he psyehologist met with ft child on four occasions, approArnatelyWio hours
eacN Decerrtber 1e and 19P', 20€17, and.January 2"d and 4, 2008. During these
m^r:ings, he adminisierecl ffsre tests, assessments, or inven_ories. He speni: more ffm
10 hours review%stg recxxds and ba&^giocni materiaEs provided by the de;ense arxl the
proseauiion. -ile psychotogist had tete.phonic inwrvierns or fae to face meetings vAth
nine adMaial people. FEs -sivesigation appeared to be ffxrough.

T#►e psychologist ac[nOvuledged a known history of the ca`ffd having`mulffole
ft-auma including: sexual abuse [by her faffier's friend]; intense arguments; insiabiWLy;



repeated real and p a `̂  , e r m a i violence [ i $ A e r e d th wittessed dmestic i erim as ayoEESu'
chi(d and may have been a victim her^ rejection; and recurrertarr
ia.th°f fgur^° (,loi^} F^drL^it A ai page 3). tn his tes^mgns, ^he psyc^io.og

114W

Mereclith is a product of this "history.

-1 h8 psychoiogist reported thet the chdds mottw, Afitthelie, was descxibed as
being extremely stia and mntroirmg, and gave her daughLer no freedom at alL
Micthelle, fierseri, mras also smaliy abused at a young age (by a stepfedm) and had a
very poor relatiorxship with her own moiiw. As a mother, Michdie was eaw
unavai{abie physically (because of her worc schecluEe) or emotionally (because of her
depression).

' The psychofogist log^catly main`uiwied a pnoFessiord opirnion or `perc eption that
the nehabgifaaon [of the cfiK Merecrih] demands disclosure [coniession by ft ehildj
and a rekilively c,and'id revievv of fhat Which brings forFh the couri s invo[vernen`L' In
offier vaords, the psychologist eApected the diild to eplain to hffn w'iy and how she had
murdered her mother. R appears thai ft psychologist also believed that the diild -
understood she wu[d ftmeiy discuss, wrb him, her role in her motter's death vsrithou:
corrpronusing her right to a triai (Joint Exhibit A, at page 8). However, the Court is not
persuaded that she undewstood and believed this to be five md the weight of the
evidence does not support this conclusion. The psychotogist cmnduded ttiatthroughout
the four assessment intenriews, the child was unable or unw7frng 4s, present herseFF with
`any discenrab[e emolior' including grief in his presence. However, this Cou<t again
notes that one's perception of the emotion of grief in anodiex is a subjective obsenra5on
that perhaps canriot always be assessed, as ftie psychofogist states, ihrough
defensible data.' Her probable lack of understancing or beW ftiai she ►nay fh--ly
disclose and discuss her role in her r<NAher's deaih, wflhiout armpromising her rigfft
supports the conclusion of the psychothgist that the evaluafian was `hugely
compromised' (Joint Exhibit A at page 18).

ihe fact thiai fhis chi{d has the right to a'irial and the righE to retnain silent, and
she has not yet been adjudicaied or convicted, renders an evaluatioi of her arnenabiGfy
to rehabilitaffon highly proalerriaPic. Did she (at that time 16 years of age) understand
iha# she rrwst cmd►diy dwdom to a sttanger that she is guilCy of a hainous crbm and
-can sazeiy display appropriate indicaa oi remcxse prior to triai in order to be viewed as
`open to re,'iabilkafion?" Add•uionai^,r problematic to this Court is the report of the intern
counselor (hereinaier `intern°) who has provided ireatment to the dvld flaoughout her
stay in the Logan Ccuuiiy, Ohio, []etenfion Center, wherein he stated that Mere.dith was
`instrucFed not to speak wib anyem corwsming her a-nrent charges' (Deferx3anYs
ErJiib'it J,- ai page 5). !n txther supptuc of this conclusion, the chtld toid the psychoiogisi
fthat °she has never had access to a cnzmselor with vrhom she niay discuss her mo'uier's
deaih° (Joint Exhibit A at page 9). ([t wmdd appear she also e--,duded the psychologist
as a°counsalrx vaith whom she may saiirly discuss her mothet's dea'.h.')

P.affier tfran )his chid bdng non-emotional, it is reeonable to condude tiaE she
felt cornpeiaed to suppress her emotions ai: least until her innocence or guilt is
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de=tetmined by a j-ury. {It should not be overlooked th^ tHs child had a 3-ye^^:
ex-nerience et seappressing her traLri-ja of se,.-uaf abuse. T he psydid ^̂

r -
t^ c^itd'S °tendenc^ ta,.vard repressica^... [and] v^ae^o^ng ^rra^n^^st " ^' ^ j
rsondisclostire of being se.wetly molested as a 6 or 7 year old, inally discdosing her
victimization at age 13 or 'E 4, and even today reo:mting her e^erience ^ithout
disp{ayiQ or allov^-ing herself to feel emot+on (Jont E^ibit A at page 9). Agai^,
regarc3^ng the ciisxanisfar^s o;, and her feelings abou'a, her mo^'s dea^ `I don't
think aboLrt^. lYs too hard, and I can't deal ^r^h that "in here [deten`^€on]..- I^+i I
need emotional help - my emotions - help L^nderstand'^ thesii - help sorting ^
oe.^.') It may also be tF^af, as she reports, `i d'uin't Emow how I felt my ieerings were ag
tangled up' (Jomt F^ibi: A at page 10).

The c^n7d reports ^siive ti^irigs [i^[Qrgs] aborA her mcx`Por. For exarn,s3le: `AAy
mom is a loving petsori...she is very creafive and artistic' 6u^ also `my mom ^ to be
reai:y, rea^y strict with me... she wouldn't even iet me go oait on the fi-oni porch; she was -
scared some^ing was going w happen to me.' As P9eredith got older her modter
withdrew. The psychologist catled ►̂  "cxipplirg depressi^.' ^ child explained:

°[My n^odtar] started v^atcir^qh i V aQ ihe tn^te. She was readi^ ad the
time. She would focus hersetF out of everyday -h;e... I was a^avs so
scared Yd disappoint her- so 1mrouldn't talk to her about my fse, laboteti
ho^r I was ieelirLn. I didn't r^By let her in: and I ahgays wanted this reai6u_
areat rela•iionshia, but ifididn i haooen...r^am just eomp9e`^ly zoned ^t.
Jetst TV and books. i hat's when I started not coming hame when I was
ssapposed to do, 'and hanging oui ^srith tiie ^rrong peapfe' (Joint Exhibit A at
page 11) (Fmpl^asis added).

Follo^tiing the above disetosure by ti^e ca'^itd, t^ psychologist states 'At no Sme
durir,I 4his second ►r^eetirg does Mered'rfi discuss her iedings regard'u^g her rrmfhe^'
(Joint EAu-bit A at page 11). 1 can only ass^ne he rr^;ant i#mt the child did not dis^ss
with him her feelings todvard her moder prior to ki^ing her. Othenwise; t^ c^id dea.rly
had a mi^e of emoiionaf i^ir^s abo^ her modner, both good and bad.

6i his submi^ed n:po^^, the psychologist opined_ °Mlered^h never c:ompromised
her stance that she was in no way responsible for her mothees dea`' Gompare rhese
two sfiatements of ^e child_ `t go dowmsta'is.._`r.here's blood af! over the ^ace' (her
statement to the psychologist, Joirit Exhibit A at page 12) and °I mrish I^u!d be with [my
step-dad] but I did what I d-id. I do wfiat I cart' ^ second staiement is very arguab^'y
a oord'ession to the co^aisetor just hours after her mo'^'s death (5'-e's FibiE 94 at
page 9 and page 21). The Coisi:, v'^e,,-must draw a di%^ r^usion than that
of the psyc^oiogist. Her quoted statements i req^aentiy appear to avoid ac^pF"srig
resporisib^ry rather i#^a outright de€uaL Men the psychoDogist asked ^e da#rl to te9
him about her mcY^e^'s deah and abouE her feelings, she said `i don't tivrk aboit
it... ILs too hard...' It does noiappear fi.ha'ite psyc^tologist asked the child what she
r? eant when she stated ^Ue counselor the rwm^g a^er I^^te^e ^8^han's dea^€
I did what I did. I do what I c an' (Joirrt ^t A at page 13)_
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Wufle thz psyehologist concluded that fie chikfs iesting showed no incfcefion cf
sigr^urant psychcpatttology or iradkabon of °situaic'na1 depression,° ft MM©hA did
suggest she is:

`down heaeLed and diswuraged, ifiat she is somewhae pessimistic
regarding her fu'aire with suggestions of hopelesmess and despaW
(Joint Exhibit A at page 15)-

"1 he ch7d's iez3ing of hopefessness and despair (assunimg her guiii) shouid not be
surprising-

The psychologist also administered and scored the Risk-Sophistir.ation-
Treainent Inventory (FiSTi). F9e acknowdedged that he must assume the c4Ad gAtiy of
her mothers munier in order tFmtte test ham any meaning, and he admitted-that
givft any weight to the test resuF^s in a case sudi as this is debatable (Joint Exh"ibit A
at page 16 and 17). "1"(ze psychologist's eplanation vras tfiat an assessment of the
ciulds amenabi6ty to rehabilitation prior to fsiaE presec-ds a

`convoiufed reality as i; EJden:drih indeed did not participate in her mothees
death, s<he would have an enirely contr~asting series of scares... this is
pari2cuWy salierit here, as there is no history of Wxowm violence [by tFo
ctildi, no hisfosv of conviciions; fandf no adeouate attem¢t historicalhi
toward freatrnent° (Joint Exhil* A at page 17)_ (Emphasis added_)

3his cU[d arid the psychologist ase caught in tte convoluted statutory scheme of
a,sses.sing the child's amenability prior to friaf. The psyc3wlogist i-u's summary does
not presume that NeredFLh participated in the ac# charged [nnader]--.' 11 hen, within
three sentences, the psydiologst °[S]eparate possibi}r,. too, from other consideraions
is MeredrWs maintaining innocence- This fmaintainning irviomigzl weiahs hea^7v
aoainst retention [of iurisdicfion in ttae iuvenile d"nrision].._' (Joint ExhM A at page 20)
(Emphasis added). In testimony, the psychologist also adrowbdged that rivIdren who
murder a parent have a very fowlrecicfvism rate and by his neport canduded
`Meredih's risk to the aeneral public is of caurse, at tfts point mirdmai° (Joint E-Ahiibit A
at page 20) (Emphasis added). A chid tiwho is of low risic to the public and a low risk to
recidivaie vmuld logicaffy be classined as amenabie to rehabiWation.

I he Coeet conckdes, from a careful reuievv of a!{ the evidence presented, phat
the psycWogisYs opinion as to ft ctWs onenabTity to tshabift^aScm would have been
signiicantly d"^^erent had the child understood th-t she muki d•isdose; to a total
stunanger, her responsbiity for her modiWs death (assurtng she is in r;ad responsUe)
and also Uiat she understood tktL she could freely disclose her e,notions induding
t`eeGngs ot guiit and griei, a!f wumxA ioregosng her right to a trial, `parEicuiar;y
[aqain]-.. as tiaere is no hisiaey of known violerm [by the dZn no hsirxy of convic3ions;
[andj no adequate a-:bmpt hiszorically toward trea:rnerti" (Joint Ediibit A aE page 17)__
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BeNuean June 25, 2007, and February 6, 2008, the cNid remMd
carLseling ser-vices wfge in ft Logan Courl:y DBtention. Cen-Ler. The counseta is a
sfudeni i-om Case Vtlesfern University gradexaze school as an ir> ceny in placemenf with,
and supervLced by, the Light of the Wsy Christian CounseGng Center, Sellefontaine,
Ohio. Over the cmase of 30 counseling sessions, he wOrked with this citid in individual
counseling for approdmafely ?a hours with addiiaonal groW counseling of unspecffied
dunation. The last ffve individual croemseling sessions listed in the intern's reporf were
ai=.er ifte laeL inierview of the psychologist with the child. The intensity of this counsehng
is of sic,gnificance and some cf fhe obsenrations and conclusions of the intem were
sig "ruficarffly dir'Fereni than those of the psychologisf vvhile ofhers were very si,nile to
€fiose WorEed by the psydiologis#.

The ctvid's treatnen# wfth the "ut'Lem was focused upon an;ae '̂y related tD:
agrieving the loss oF her mother; being in detention W); and separation from her socaal
supports.' He concluded tha► the child had difficulty zorming secxjre a:3ac#imenis deie to:
`lack of emotionally avaiiaNe caregivers; eariy tmuma; and eAreme stess as a young
chi#d° (Defiartdanfs Exhibit J at page 2).

The ind-arn observed that Meredith sfwgted with grieving and the emotions
associafed evith fhe loss of her mother. He repori:ed that she conEinues to struggle wM
expressing [those] er,oiilons openly with sts anger or people she does nol; trust He did
not report any suspidon that the child just told him what he wanted to hear.

In contrast to the opinion o; the psydhologist, ft d-dld's intern opines ifiat
MenecUi Poling has worked on.and shown significant inpravemerit regaroing trust and
aftachment while she conunues to need counseling ser+rices as there `remains much
room. for umprovemenL' As of the date of his Febnlary 6, 2008, repor€, the intem
concluded tra: the child had made significarit improvemeni and `she is now YM
emotioraliy arlicxAate° (Defendant's Exhibib J ai page 2).

While the psychotogWs report and testimony presented a view tieL the chi#sPs
°p esentation would make her drsrcult to treaf (Joint E)Mit A alt page 17), the chids
in`Lem, in the conte..-'t of extensive counseling stc-tes: `Wredith's progress "si cxuriseling
provides evicence thai tha-e remains signiicani plasffo.fij in her emotonai and comitive
devebpment, and she is able to make signiican'i improvements with adequate and
anpropriafe sarvices' (©efendani's Exhibii J at page 2) (Emphasis added). The Ccwd
notes thai; the psychologist, upon quesboning, was unwifiirig to dscxedd the report or
opinrcxi of the intem i his is possibly because, at thaii time, the r3vld's inthrn had
counseled the child for appracdmaiely 45 hours in irxgWdual cmzisding (plu.s group
c.oLmsefing) whereas, ti'ie psychologis# had met her on only 4 occasions during which he
administered 5 tests. Obviously, the a-adentials of and purpose for the professiona[
involvement by ii-o psychologist (to assess) and the intern (to counsel) wh this dvTd
were guife dr fft^ent -
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Again, ass€.aning the child guilty as clarged, the Court noir rev'iews statutery
racors in favor ol transfer of arxi againstpnsdictEon. LT03 ^A i: 19 F11

Statutory facbors in ildver of bansiar (ORC 2152.12 (D)):

(1) Was the vMm harmed? Yes. MicheIle Munrehan died as a remit her
child's acaons. YVtu1e a homicide susvivor vicdn impact shaterrffit from
Donna Johnson (Miielte's moffier and the dhiid's grandmoger) was iiied
with the Court, i'.was not preserted as evidence in this hearing. lhe
CotA funraever asmurFes grandmother Johnson and ader re[atives
suf,ered and wll suffer psyctologisal harm.

(2) Was M11idte's murde.r exacerbated by her ongoirig depression? No.
(3) Did the chzld's reafionship with t{ie vic^im make the [crime] easier to

accomplish? ilhe parent diiid reiai;on.ship gava Meredith access to her
mother, however, fts was not a typical erirne ot opparlurity.

(4) Was the rtxmder for hire or a gang crime? F@o-
(5) Did the ch7d use a rire•arm? Yes. L9urcier is a heinous cxime. Murder by

qr eann is a heinous cxime; affimugh, at least in this tragedy, not mare
heinous #han if some other weapon or insi<umenfaiily of death were
employed. Death was insta-ifaneous (Joint Exhibit D at page 60).

(s) 11Vas the cMd aesrai'.ing ['-utaf] or [sentencing] or on [proba;3on] when ft
[cxime) taok plae? No. She vras on dvversion for schooE tnrancy.

(7) Do previous attempts at [ehabilWon suggest afubxe attempi will not
succeed t^thin the']uvemle system?° No. The fact tlrat IVleredr2h had
violated the iruanc,r diversia-t contrac[ resul6ng in her pfacemerrt on
ptvhaSon (after fitie murder), and her subsNueni vasbons of probation,
none ot wNch were crimes, give seant indicaifon ttWL rehabifi2aiion vA"It not
occur mdNn ft juven'sle system, particula9y ki fighi oF her good behavior
wNie in detention Gai7) (Stews ExhUd 93). PAu-der is, of course, a much
dffererit mtter ihm schoo{ truancy.

(S) Is ft diiFd emoaona!!y, physically, or psychotogicallymalre enough tD
tfansfer? No. The chi0.d is not physically or eI-notionally mature as the
beain u►xieigoe.s drama`.ic chenges and growth during the teen years and
early twenties (Jdnt Exhibit A at page 30). She is just beginning to
express her emotions andshorv significant imp€ovemertL regardrv trus:
(1]eterdant's E-zhibit A at page 2):

(9) Assuming her possible release at age 21, is tere insuffKient time to
nehahiliiate ftdv7d v.nthmthe juverr^le justio; system? No. Time is not
insutticaeri-L t he Court must asssane tis chiid, if convicted, vrill receive
appropriate sr„ipport and cbrmse&ng while corrined in a Departraent of
Youth Seniare.s'1nsfiiution (a juveniSe p ►ison), to witt emotional support
i om her fiamidy; a twbnerY plan tiat irctudes at lead -wee.kly indvidual
counselirig at teas weekly group counserh-ig; approgriatte sanctions and
ircertives rfitfm the instibAon; Hie opporkEv'ry to cortaple:e her high
sdool edur.ahcxX tran'ung 'ibr irtdeperdent 1'img and for mairetaining
gairu=u( employment; and inddnmbon on how to access nentsl heatM and
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other support serVVice,s upon her reEease.The Cqui fir&m recogni-ces ttai,
'r` she is not psoseeu°Led so^ as an adek she wmii be subip-d to a
mandatory °disposiionai sen'tence as a"maridaiory serious yoLM
o^iender.'- As such, she wwld receive, in adcNon to a commitment zo the
Departittent of Youth Services mffl age 21, the adult sentence izcr murder
(a determinate sentence o; 3,4, 5, 6, 7, 8, 8, or 10 years and an additional
3 year detenninate senience ibr a gun spoeffication. TI he adest sentence
would be stayed provided she has a'successfu{ completion of, ihe
fr•ad9fional jwenile disposition imposed.° (A sunpDe assault mmmitied by
this child or any oonduct oE this child which €reates a`substanfial risk to
the sairety or seasty a; the DYS ins"¢iu5ion or to the communi'iZP %rotald
add uii to 13 years of kx*rcarafion as^er completion of up to 5 years aff
inoarcmmfian in juven ►Ie jail and juveniie prison.) In olher words zhis child's
mandatory serious youth offeridees `dispositional sa.rfierce could r2suli: in
this child recWng Eonger incarceration FFian fishe were tied solelv as an
aduft.

The cMid has comrnenced rehabiEii'ation durirV these last eleven months in
dettenaon. The und-olenged evidence indicates she has niade progress. She has
elseady compleLLed approAniataly 49 weeks of incarceeation, sanciions, incenives, and
coeanseling in tize Logan Counfty Detention Ca-rzer, and cpOn corMletson of add'rtional
inearceraticxi by the DeparftnertE of Youth Services La5l February 17, 2012, her 21 '5^
birthday, she will have approxirne-ely 259 weeks of the saroe. If she is not successfLd ai
rehabir"on, she may W terwFi in an aduiLL prL-mllor many yeats. T he stayed prison
sentence vootd be a very weighty incentive for her effort at stecessUl rehabilitation.

The CoiFt is compelied to corxlude ehai Meredith Pcffng has a ► Ve i:oime for
suceessfui rehabifitaaon shou3d she doose to be open to and receive an appropriaa;ee
iratrr€eni regmen. ff she chooses to reject >7reaimen'e, no arrxxartt of imprLwnrnent and
counselaM wffl succeed.

'i he DepatTieri of Youth Services, [rgor'cunately, has had custody of nLirnerous
cfiu'tdren who have stories sirnilar io that of PsiwedrLh Poling. (ApproAmatefy 12 cftildren
vrho wehm between the ages of 13 to 16 upon admission are currentiy in fts cxmtody #br
the commission of, aggravai_ed murder, murder, or complicity to rns.uder.).Wthile ii is true
4ha'L fi`iere remains great room for ungxovement of the senriaes availabCe at some
I)epartment d Youth Services insfrtiations, if is in a nuch better posiion than the adult
Department of Correc:tsons to provide the a,opropriaie re®men of services a-d sanefions
for s:accessrU rehabilitation vi a ttiid who murdered her rnoftr. The Department of
Youth Services unitt to which she rvill be assigned at the Scioto .lanre.nile Cor€ecbonai
Fadliiy currertdy incarcerattes and trea9s 45 gh3s. It empioys 4 gsychology stalf (2
psychologists and 2 psych<ilogy assistani;s} and 8 ricransed social workers. a he
proibssianal siall to prism-ier raiio is (1 ti, 4). This profbs.sional siaft will provide the
child ai least 10 hotirb per week ot ind'nridual and evkbrmed-based sbixtured group
counseling in add'ition :.o 30 hours per wmoek of high schooi cxxriculLm all mfidt) ffie
secLTe correctional facyliiy. She vAll also have prompt access to a psyctdairist and
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psydtouierapeuoc medication ii indcatecL On the other hand, the adult systein (4hio
Re-or^^szatory forWomen) tuitl proaide no counse9ino except upon reguest of the inmate.
and, W reouested. vn3f cornpare very poorly to fl-re breadu'l and intensity o€ the counseting
regimen at the Scioto Juvergle CaTecdonal Facility.

StatitLory factorz-, against €rensler (ORC 215212(E)):

(1) Did the victim induce or facilitate the murder? Surely not in any direct
manner. As the psycholoc,ist aclnrnMedged, the c.hild is a product of her
history and her mother created some of that history. Every juvenile coist
js3dge must recogrdze the tremeridous impact of pamting upon a chdd
without excxasing the child's heinous behavior. 1would add that the chifd
possessed ker wil and was not predesUned to cornmit Olis heinous crime.

(2 c 3) Was she negaliveEy influenoad or coerced by o"? Did provocation
facditate this crime? Yes, she vras uix3oubtedly subject to negative
in;9uences. This chi[d's history indudess

na ® senual vicdimizatfon (per the psychologist)
- ® repeated nyal and potenfial violence (per the psychologist)
= ® abandonment by father figures (per the psychoEoOst)

grossly inadequate counseFing (per the psychologist)
an emotionatly unavaffeble mo`,*her (per the psychologist)

s Bwrhx:ss to domestic violence (per ponna Johnson)
a possible vicfim of domestic violence (per the counselor and psycthoiogist)

° ® a mother who used shockiM and provocaiir+e c^fitontaflon with her
daughter in the presenm of otte+- people: `Gei the ft:ck out of the cars.
Get the fuok ost of that car right noW (per Linda Ridgeway) shortly beibre
ieff-el reta6agon by the child. (The Court mi0 not speculate as to what was
said by Michelle Aurnahan b her daughtar aftr Mrs. 12idgmay le^t, t(-e
scena) All of these irntluEhices or provocations are regnedable. None of
these excuse this shoclarig caime. However, the statute does disfavor
transfer in the presence of provoca`Jm and negative infiuences (as
mitigating factors).

(4) Could the child reasonabEy believe iiat disdiarging a firearm and
propell'uig a bullet inia the head of her mother vrould not cause death?
No.

(5) Was tm child never previously adgx9icated a deGnquent child? Yes.
(6) Is the child not emoiionally, ghysica!(y, or psychologically mature enough

for transfer? Yes.
(7) Is the chdsi mentally 91 or retarded? No.
(8) Is there sutiycaent time to rehabe7itate her within the Juveru7e system and is

the security ar^ailabte su,icient for pubre safet^? Yes. There is sufticient
t'sme to rehabffiiate this child. [ he DeparEnert of Youth Services wiili
protect the puburc during her incarceration; rehabMtaffon wiB proizca the
pubGc upon her release.
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7he Couri finds tiat the factors in €avor of t€ansfer c€ jurisdiction to the general
division do not othveigh the factors against transfer, and ieMer5ndsthe chki to be
amenable to care and rehabifskafien in the juvenile justice system

C®NCLUS9ON OF LAW

Jsnreniie €tule 3ta(c) provides:

`ln any proceedings in which transfer of a case lbr cxim€naf
° -Iprosecir5on is perrnitied, but not reqised, by sfiatu`e, and in which

J-probabie cause is found at ft praminary hearvZq, the court shall
continue ft proesecing for fuit investiga€ion.. The bvestigation shall
indude a mental examination of tte child by a pvbUc or prrvate agpncy or
by a person qual'iFied to make the emmina5on. When fhe inves5gation is

== ^ ^ completed, an amenabiE{y hearing shall be held to deteffnine whether to
ii-ans;er jurisdictian. The cxiteria for transter shalt be as prosrided by
seatllte.'

1'-he sfaisite vjhich sets toM the aiteda for fransPer ai• judsdiction to the General
Dinnsion a[ the Juvenile Division of the Coeart oi Common Pleas is ORG 2152.12(B):

`E,.vicept as provided in dnrision (A) ofithis secfion [pravisians for
rnaruia►ory frarsfer of jurisdicsion] after a complaint has been filed alleging
tliat a child is a delinquent child for commi;iing an ad that would be a
ielony if committed by an adult, fhe jwenae court at a hearing niay
iransfer the case if the court finds eti of the following:

(1) The ct^ld was fx.sieen yews of age or ofder at the iime of the act
charged- (ihis is not in dispute.)

(2) There is probable cause to be5etire tixit the chifd cxoenmitled the act
charged. (This was previously detertnined)

(3) The cinld is not amenabie to care or rehablita6ion wMm the juvenile
systeR and ifie safety of 1he comaiumrLy may requit-e that the clvld be
subjed to adult sanc6ons. In niatang its decision Lmder this dMsion,
the court sha9 crsider rafiefher ft applicable rachxs under dMsion
(D) of this sea.ion indscating Hiet the case should be transferred
outweigh ihe appGcable factors under dnrisicx3 (E) 0fi this section
ind'mting that the eam shor.M not be ^en-ed. The record shalf
indicate the specific factors that ware apprcable and that the court
weighed' (The weighing oi' the t1ackrs ior and against kwisfer is U-e
only issese in dispute herein.) (EmpFmsis added)
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I he statute and coLeL rule boreqpAre a fufl invesinaiion inamlinma menta!;
examirration oi ihe ttfdd (}RC 215212(C). -ilie psydologist subrr^ec^^iis'reg"^rz
was subjeci to examination.

The statute requires the Court to consider all relevant Eactfxs in tf'iee staUe, `in
ravor ot' and `agamst #rwster' Ol2C 2452.92(D) & (E). The Court has cmefudy
coruidered aQ relevant f-aaors at favor of 'ven,sPer and against transler and has
specificatly discussed its fmd'mgs regarding giose factors herein.

!t is, of cotase, possible ttiat the satty of the community may reqLum fhat the
child be subject to adult sancuons. Adult sanctions may be imposed regaroless of
vAie#ter gie ca`Ws case is frartsierred (by irivo€dng the adult po{-tion of 'Yte `dispositioral
sentence') O4C 2152i4.

in weighing ft iac'nrs ior and againsz transf'er, the most compelling reason lbr
teansfer is the seriousness oi this crime. Michelle Murnahan cannot be restored oi her
liie by a couri order of restitudon. R'"esuLVLion must take some other ibrrn to have any
meaning to ftse raiho mourn her death. And, while the cldd is not accused oi
aggravated murder (with prior calcxAasion and design), it is possible this aime was an
idea she had considered several days be{`orra its commission, adequate inm ixor her :o
refedftin honur Because of the seriousriess of tiiss appaft crime, the CourE vmuld
preW an opfim ei a lorW commitmzru to tlc Departarent of Youth Senrioes. ' i his is
not possible under ourrent law.

Rssumirg she is gAty of the offense, this chiid is capable of murder. Unless she
is incmzm-ated abr her lil:etime, not a sentencing option available to the CoLKk the best
measure for public safey is an appropriate commitment to imprisonment, other
sancWns, incentives, and services for reha4iTtation. The most GEcely arxf appropriate
place this child would receive ail oa the above is tirough the Departannt of Youth
Services. Transfer to the adult Depaefimnt of Corrections diotfid be stayed and later
invoked should she not successhlly complete her b ad onal jmvenE7e dPsposition at the
Depar7nien# of You3i Servims instiiufion.

P'•avirg careillly arid dispassPonaiely reviewed the facts before ft Court and
having wekjhed the factors incEcatirig this chitd's case should be trans=en•ed againsi the
weigtA of the t"actors mdicating that this case slwutd not be transferred, and having
found that the factors in favor o; tans€er do not ouLweigh the tactrxs agams's transfer,
and having also found fliat the ctvld, MeracM Pormg, is amenable to care and
rehabilitation in the juvenile system, tiiis Court is flierethre not penmrded to tras asFer tijis
case.

ORDER

I has motion to 'rnmedi aWy trartsfer jurisdiction ta ure General Divi.sion cyF uus
Court for criminal proseaution solely as an adutt ra`Lher than proceeding vviffi prosecx#ion
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of the ctdld, Meredith €'nling, in tHs crrvision as a msndaEay serioUs yoLdh ^oender must
be and hereby is OVERRULED.

E tus matter is set for ad"pucfio23ion trial on May 7f', &, & e, 2008, cornrrencing eL
9:00 arn.

Cc_ Hardn Coumty Prosea.rfirg A1:corney Bradford W. Baley
Deiense Aiiorney VUili•ram Fguge
Guardian ad LtLem Bridget ktawkins
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IN THE COURT OF COMMON PLEAS.OF t6lAROIN COUNTY, OHIO
JUVENILE COURT

IN RE:

MEREDITH POLING,

ALLEGED DELINQUENT CHILD

CASE NO. JD 207 20131 c-

vti

ENTiZY
s

This Court has previously denied the prosecution's motion askng the Court to
relinquish its jurisdiction and transfer tim jurisdiction of the charges against the Poling
child herein to the General Division oF this Court. It has come to the atfention of this
Court that the prosecxation may believe it has evidence it could have presented to the
Court supportive of its motion but was denied the opportunify to do so.

Pursuant to Juv. R 30 (C) and R.C. 2152.12(B) this Court conducted its `full
inve.alion and held an amenability hearing. See In Re Sfanley (2006), 165, Ohio
App 726. Neither the statute nor the rule detml the manner of the Court's conduct of
its investigation and hearing except to require a°menta! examinaWn° of the child_ We
undoubtedly know that the investigation and hearing pnx:ess is not an adversarial
competition to which the usual rules of evidence apply. The purpose of the investigation
and hearing, however, is inr fhe Court to ascertain and then consider the relevant facts
(or'factors" that suggest transfer is or is not appropriate), and thereafter exerase its
discrefion as to whether or not to arant fhe grosecx^ion's motion. An ultimate purpose, if
not the ultimate purpose, of transferring jurisdiction before trial is to impose longer
imprisonment after trial. This pre-trial investigation and hearing process is, of necessity,
much less formal than a probable cause hearing or a trial, more inqussitorial ttran
advensmial, and more akin to a pre-sentence investigation for an adult convicted of a
crime (but wittwut procedural guidance comparable to R.C. 2947.06 and 2951.03).
Adults, of course, ane entitled to a tr9al before the court detennines how the accused
should be punished. This Court was required to determine, prior to trial, if jurisdiction
should be retained, wherein the child, if ad')udicated deinquent, shall be released from
the Department of Youth Services (DYS) at aae 21 (R.C. 215216 (A)(1xa)) or, if
jurisdiction should be transferred, wherein the child, if convicted, shall definitefv be
imprisoned for at least 18 years, and oossibly be imorisoned for life. We all understand
that if the prosecution files notice of intent to `seek serious youttiful offenobr
disposifional sentence° prior to trial (R.C. 2152.021 (Ax1)) and later seeks invocation af
the adult portion of a °disposifional sentence° (ft.C. 2152.14), the chiid may possibly be
imprisoned for life even if this Court retains jurisdic6on.



"Parens Patriae" and Procedure Due Process.

The oveniding purpose of this unique judicial process (the investigation, hearing,
and ruCng on the transfer motion) is to do justice as defined by R.C: 2152.01 , This Court
must strive to actneve all of the foltowing through seemingly coniiiding goals:

[1] provide forthe care, protection, and mental and physical development
of children subject to this chapter, [2] protect the public interest and safety,
[3] hold the offender accountable for ft offender s acfions, [4] neston: the
victim, and [5] rehabilitate the offiender.

The juvenile judge presides over °an uneasy {arfnetship ofiavv and soaal work.°
In Re Agier (1969) 19 Ohio St. 2d 70 at 73. A judge senring in the juvenile division of
the Court of Common Pleas has a special responsibility, not required of a judge serving
in adult criminal court, to provide for the well being (`mental and physrcal developmenf)
of a child subject to the Court's jurisdiction whether or not the child is merely accused as
in this case, or has been adjudicated deiinquent. This judicial responsibility often
necessitates hands-on involvement and cannot be met by simply serving as a neutral
arbiter of disputed facts that play out in adversarial courtroom contests. A juvenile court
judge must pragmatically adhere to the appropriate balance of responsibilities to act as
°parens pafriae° (acting as parent, the foundation prindple upon which juvenile courts
were established) and to avoid procedural arbitrariness (maintain procedurral due
process). Kent v. United States (1966), 383 U_S. 549; In Re GS. (2007) 115 Ohio St3t°
267.

There are various, specific examples of necessary `hands-on involvemenf by a
juvenile c®uit judge outside the courtroom. This judge is a governing t>oard trustee af
the Logan County Juvenile Detention Center (along with two Logan County Judges, a
SherHti, and two County Commissioners) (RC. 2152.44). This detenEion center has
housed the Poling child since April 9, 2007. Together, the trustees are responsible for
the po5cies, procedures, and operation of the facility, and the care of the children
therein induding: monitoring medical health and providing for treatment; monitoring
mental heaith and providing for tnYatment (includirig monitoring of suicide concerns);
and meeting the educafion needs of the children placed in the center's care and
custody. Additionally, as tnustee, trie judge must attempt to keep inforrned of the day to
day practices of the facility, and take reasonable precautions in order to prevent harm
and to avoid insfitutional and personal liability (i.e. avoid lawsuits). The title °tnus#ee"
acxxuately reflects that children are to be cared for in detention in our trust It is a
fiduciary responsibility.

This judge has identuel obligations as a governing board fivstee (along with six
other judges) of the North Centraf Ohio Rehabilitation Center in Marion, Ohio (R.C.
2151.65). Our duties include the retiabilitaticn of cfilldren adjudicated delinquent for
felony level offences and overseeing the rehabilitation, housing, and security staffs.

Lq :h Wd 91 W
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This Court direcfly employs four community control counselors (probation
officers), a social worker, two teachers, and a partAne substance abuselmental health
therapist. Therapy and psycho-oducational services are provided by Court staff and by
contraat with this Court liiese judicial responsibitities are substantia[ly admi -nrstrative
and treafinent oriented. having little or nothing to do with trying cases.

This Court is well aware that, because of their role outside the courtroom,
juvenile eourt judges are sometimes bitterly aiticized or even sued fbr damages in state
or federal courts for things which happen in therapeufic, educational, cxistodial, or
institufional settings. Because of the juvenile t:ourPs responsibility as "parens patriae
and the accauntability that flaws from that responsibitity, its judges are vulnerable; this
Court takes every reasonable pnecaution to see that the CourPs charges (the d-didren in
its care) are treated professionally and nemive high quarity services in a safe and, when
appropriate, a secLire environment. (Consider the recent lawsuit and intense public
criticism of ttte judges in Logan County, Ohio, after a tragedy in which a group home
resident broke cxufew and murdered an elderly neighbor. Recall the intensive sautiny
that follows when a child commits suicide while in a court or state operated institution.)

Of necessity, this Court must take an activist role in monitoring the senriros
provided by Court staff, the Haniin County Department of Jobs and Family Services
(`HCJFS"), the Department of Youth Services (DYS), and private agencies, and attempt
to hold all accountable for the services they provide to the `cPuldren sabjed to this
chapter 12152j' inclucLng ctildns7 aNeaed to be deiinauent. (R.C. 2152.01)

The day after the violent death of the Poling chiid's nwther, Michelle Murnahan,
the HCJFS sought from and was granted by this Court an ex parte order of temporary
custody of the chid due to her being a dependent ctiid (her mother was deceased and
the `Agenc,y being unable to contact [her father] at the fime of the mother's death" -
Civil Case No. DC 20630015). No attomey represented the child or her father at the
hearing. As a necessary precaution, this Court ordered the child to be assessed
regarding her mental health status. Forty-two days later, on October 12, 2006, this
Court ordered the chiid's cxistody be transferred from the HCJFS to her father. The
HCJFS cinil dependency case was dismissed.

The prosecu6on's cxfmplc-int of definquency aganst Meredith Poling was not filed
until March 30, 2007. On a warrant issued by this Court, this child was arrested on April
9, 2007, and was placed in the Logan County Juvenile Detention Center upon order of
this Court where she has remained to this date.

Concerning Pending Litigation?

During a meeting of the board of tnastees of the detention center, in the capacity
as a trustee of that detention center, it c ame to the attention of this judge that: the
Poling diild had no medical insurance; her father was disabled; she was unlikely to be
eligible for a medical card due to her incarceration; she needed eye glasses; she was
not enrolled in any school district; and no schwl had tfqp""t cost of

3
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he^` educafion (as required by state (aw) while in the detenfion Center. TNs
trusteeltudge was very concemed that the Poling cffild, subject to the CourPs
jurisdiction, vuhile awaiting trial, was medically, mentally, and.educationally neglected.
This trusteefjudge promptly initiated several communications as ktquiries regarding the
chitd's education, counseling, medical, dental, and optical needs while in detention. The
conxnunications induded spealdng wi4h: Logan County Judges (fellow trustees of the
detention center); attomeys from the Ohio Department of Educ,afion; the director of
Logan County Children Services; and a HCJFS employee. While some of this
responsibtlity may have been delegated to the child's most recently appointed guardian
ad litem, due to the urgency of the matters, this trustWjudge was more effective in
quickly determirting how to secure the necessary sefvioes for the child. Some would
say: `The buck stops here.'

After the Courf s invesfigation, which took place during the pendency of this
delinquency case, the C-ourt, on its own motion, again ordered the Poling dvld into the
temporary legal custody of the HCJFS (Novernber 21, 2007) so that, while the child
ternained in detention, the HCJFS would have the responsibiiity to arrange for the
child's medical, dental, optical, and importanfily, her mental health needs and payment
therefore. By this same entry, this Court ordered that the ctn7d be enrolled in the
BellePorHaine City School System and that it pay the costs of educaiing the chiki while in
detenfion. A copy of this entry, filed in this delinquency case, was served upon the
prosecution and defense. The Court reoeived no subsequent objection to this action
taken by the Court on its own motion outside the presence of the prosecution and
defense. Stated altematively, the Courts communications were inarguably collateral to
the dendina deliriouencv gaceedinas not addressina substanEive issues on the merits.

Did this Court conduct an intproper ex pads inrrestegafmn2

Subsequent to the February 11, 2008, amenability hearing, while reviewing the
admiited exhibits, this Court studied the Sdpedaterd Exhibit °J,' a 9 page report and
treatment plan regarding the Poling child prepared by Vincent Ciola. Ciola identified
himself as a student counselor with the Light of the Way Christian CounselirV Center,
providing merital health services to the child through his field plaaenient (interrtship) at
Laght of the Way Christian Counseling Center. (As a tnastee of the detention c;enter, this
Judge had been inFormed that a grant had made it possible for Light of the Way
Chrisfian Counseling Center to provide for services to the detention center detainees.)
This Court and attomeys who practice in a juvenile dvision of a court of common pleas
and/or work with mental health professionals know that a°stuobnt counselota
performing counseling services in the State of Ohio would be an intem under
supervision in corrrpietian of rvxiLdrements for a master's degree. The psychologist, Dr.
Tennenbaum, anived at a similar coriclusibn in referring to Ciola

He is a counselor who has an fwABA who is startin#c waduate work [n the
mental health Tield].' He's. I assume. working undel- suoervision (transcript
of Amenability Hearing, Febnjwy 11, 2008, at page 129). (Enphasis
added.) Ll ;4 NJ 91 W OZ
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In any event, for the purposes of conducting its investigOon and ruling on the
proserxution's motion to relintMsh jurisdic(ion, ttvs Court was free to condude that Ciola
was appropriately supervised as the orosecu4ion and defense had stipulated to the
reioort's admission into evidence. This Court found the lntenYs report to be cxedible and
compelling, much more so than the report and testimony of Dr. Tennenbaum.

By agreeing to the admissibility of ft counselor's report, the prosecution not only
conceded the materiality and the relevance of the report but left substantialiv
uncontesM the oredibifitv of ft reoort The psyettologist, Dr. Tennenbaum, declined
to offer any opinion as to the credibility of the counselor's report except to note that the
counselor, Cioia, did not have the benefrt of the psydiologist's report when Ciola
prepared his own. (Transcript of Amenability Hearing, at page 130.) The psychologist,
Dr. Tennenbaum, not surprisingly, favored his own opinion arrived at after 4 meetirgs
with the child for testing and. examination versus the opinions of the counselor arrived at
after 30 inchvidual and multiple group counseling sessions with this dvld. As the
prosecution conceded in dosing anguments `..1 wrouid aaree /ffrisl is a fair sfatement.a^
case lauv, fiiis Courf is r)ot [iounal bv any exseri^' (Transonpt of Amenability Hearing, at
page 191.) It is indispuNable that the weight and credibiGty given this stipulated exhibit is
a matter within the sole discretion of this Court.

In studying Ciola's reporE, however, this trusteefjudge became concerned, not as
to the reporYs crecgbi"ity or its authoes supervision but that, because of licensLae issues,
the report should have been signed. not just by the intem, but also by the intern's
sunenrisor. The Court was canc:emed that th'ss oversight, if brought th the attenfion of
other authorities, could place the interfl, his supervisor, and the Christian Counseling
Center at risk for current and future tic;ensure scrutiny by flm State Department of
Mental Health and could cause, at the very Imst, embarrassment to the Court, the
deteniion center, and its trustees. "ihe Court was also concened that the HCJFS may
not have been foliowing the Court's order of November 21, 2007, as to `moni#oreno'
services for this dfild's mental health needs.

The Court pointed out its above desaibed concems ( missing signature,
possible oLftide scrutiny, risk to liewure, lack of monitoring of seevicas by 6iw
HCJFS, and possible liability) to the HCJFS Social Service Supervisor, the author of
the di7d's HCJFS case plan and the person the Court considered responsible for
°mondonng her fthe PoI'u^g chid'sJ mental...healfh' as per the November 21, 2U07,
order of this Court. The supervisor agreed that the monitorirg of the diiid's menta!
heaith needs may have been lax. The Court suggested thaf the supervisor correct the
matter and she did so.

Subsequent to the overruling of the transfer motion, aprosecution's investiQafit»t
apparently included an April 3, 2008, interview with Ciola's supervisor, Sandra Sanford.
The invesfigator reported that Sanford stated the °reason [haf she, the supenrisor, wrote
the ieffer [to HCJFS] uvas fo ►et [HCJFS] knouv ffiat she [Sanford] was, in fact,
supervising [Ciola] but had neglected to sign off on his letter and papeq*W"jTtA -W gW
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HGJFS supervisor had brought Sanford's rvri[ten response to the Court and the Court
immediately direrted her to present copies to the rsartiss which she apparentlv did.

it is exceedingly apparent that the Court's purpose for this communication with
the HCJFS supervisor was administrative; iE was en6rely collateral to the investigation
and hearing on the prosecuiion's motion: It was not intended to address and had M
bearinu on contested substantive matters or issues on the merits of the motion. Rather,
it was to pointedly raise the Couts fiduciary coneem as to whether HCJFS was, in faet,
monitoring the Poting child's physical health, mental health, and educa&onal needs as
had been previously ordered. The CourE, as expected, received no obiection to this
administrative and collateral judicial communication from either the defense or
prosecution.

Pertap.s the Court was insensitive to possible objections not raised to this Court.
However, if the prosecution had a concem regarding a communication by the Court that
may have adversely impaated the prosecxtuon's due process rights, it had 21 davs after
receiving a copy of the letter of Ciofa's supervisor to raise that concem by filing a formal
objection or a niotion for ftaritier hearing °rior to the filing of the Court°s order denying its
motion to transfer.

The prosecution dwse not to diallenge the aredibiiity of Ciola's report beyond
the unpersuasive testimony of Dr. Tennenbaum. Further, the prosecution failed
whatsoever to raise the credibility of the report in closing argument The Court
reasonably conduded that the prosecu6ion had no additional evidence that would have
placed the report of CkAa in ques5on. In a delinquency case, a judge, acfvtg as `parens
pabiae" and in proiecting the child's due process rights, must apply the conoept of
°fundarnenta! falrrw.ssA to the circxrmstances of fhe particular cam. !n re G S:, supra, at
page 2T/. The Courts communication wiith the HCJFS supervisor was not intended to,
and as yet does not appear to have had any negative impact on °fundamenfal faimess°
to either the child or the prosecution.

Did the Court rely upon extraneous evidence (habilitatve tireatanee®t at DYS vs.
rehabiiitative bmatmert at the Deparbnent of Reehabitsia@¢on and Corrections
(DRC))?

The prosecution appears to object that the CourYs has knowledge of the facts
regard'sg treatment at DYS vs. DRC, and that the CourPs Inovrledge differs from the
occasionally incredible testimony of the psycholog►st The most literally "jaw dmppirrg*
moment of the amenability hearing occurred when the psydiologist testified regarding
something of which he was obliviously misinformed °sPiould [the chikif yartake of
counselina. there are basic-allv the same o,avortunfts vrithin ft adult system as fhere
ar'e in fhe iu5renfle system as far as obtinselors_' The psydhdogisE's curricxfl€icri vitae,
Joint ExNb9t °G,' ates no association or involvement vrith the DRC for 33 years or wtth
the DYS for 22 years.

el :h Nd 91 m€' gon
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For the last ten years, this judge has served as an appointed
Naisonlrepresentative of ft Qhio Assodation of Juvenile-Court Judges on fhe
°DYS/Juvenile Judge Taskforee.° AIso, ever since the inception of the °DYS Redaim
Advisory Comrrt'rttee° by statutory din,ctive (R.C. 5139.44 effective 09-26-03), ttus judge
has had the honor to serve along with DYS Director Sticlvath, on that committee. I
have occ:asionally ciiaired these committees' meetings. In these and other capacaties
(e.g. a trustee of NCORC), this judge meets frequently vrrith Director Sticaath and other
DYS officials, sometimes at the DYS Training Academy located across the highway
from Scioto Juvenile CorrectiGna! Facirity uvt`ie>~e female chiidrtn committed to DYS are
housed and treated. (Our next meeting, August 22, 2008, w(ill be held within the Soioto
Juvenile Correctional FaciGty . ) This Court is well aware of the pride taken by DYS
ofFcials of the exceptional ouafitv of the rreaendatory mental heaM treatment at this DYS
#acilitv in conhast to the significant corKmns of the DepartmenPs leadetship regarding
the treahnent of its male children population at some other juvenile facalities and in
contrast to the bmited and mpgonai mental health counseGng at DRC facifities.

In arriving at a just determination as to retaining or transferring jurisdiction of a
ohild accused of a serious offce, it is, oP oou[se, clear that a judge is not required to
ignore his or her knowrledge of facts obtained outside the courtroom hearing. The Court
need not ignore the fact that there is no equivalence behveen the rehabilitative
treatment at DYS and the nehabilitation treafinent at DRC. This Court takes its
guidance from the landmark case, IAli1/iams v. People of State of New York, (1949) 337
U.S. 241. This decision was in regard to a convicted defendants due process rights
during a pre-sentence investigation and sentencing, and a New York statute that gave
the Court guidancs on seeldng "arry inforit`ratlor► that wflf aid the Court in determining the
propertreafinenf of a defendant. The same reasoning as set forth in VYilliams appGes
to the pnoseaution's rights in the caurt invesfigation and amenability hearing. Justice
Black in UVdliams at pages 246 through 251 states:

Tribunals passing on the gugt of a defendant atvways have been hedged in
by strict evidentiary procedural I'urfitations. But both before and since the
American colonies became a nation, courts in this country and in England
praiUt;ed a policy under which a sentenein€i iudae could exerCise a wide
discretion in the sources and types of evidence used to assist him in
determinina the kind and the extent of aunishment to be imoosed within
limits fixed by law. Out-of-court affidavits have been used frequent{y, and
of course in the smaller communities sentencing iudaes naturally have in
mind their knowledae of the personalities and backgrounds of convicted
oifenders... [at page 247] Highly relevartt, if not essential, to his seledion
of an approprWLe sentence [treatment] is the possession of the fullest
infoni^ation possible oonceming ft de€eMant's life and ChaWeristics
and modem concepts of individualiaing vunishment have made it all the
more necessarv that a sentenano iudae not be denied an opportunitv to
obtain oertinent in[ormation by a reauirement of riaid adherence to
restrictive nges of evidence oroaerhr appiceble to the trial... (at page 249].
A strona motivatinQ force for the changes has been the belief fhat. bv
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careful study of the lives and oersona(ifies of convicted offenders [and ore-
adiudicated teenage childreni. many could be less severely punished and
restoned sooner to complete freedom and useful citizenship. This belief to
a large exEent has been justified... [at page 250]. We must recognize that
most of the infom ►ation now relied upon by judges to guicee them in the
inWigent impositions of sentences [treatment] would be unavailable ii
infomration were restricted to that aiven in open court by witnesses
subiect to cross-examination:.. The type and edent of this infonnation
rnatce totally inipr`acEical, if not impossible, open coutt teslirnony with
cross-examination. Such a procedure could endiessly delay criminal
admiriistration... [at page 251 ]. In detersninim whether a de€endant shall cr^
receive a one year minimum or a iWenty year maximum sentence, we do Z,
not thinic the Federral Constitution restricts the view of the sentencino
iudae to the infonnation in ooen court due process clause should not
be treated as a device for freezina the evidential orocedure of sentencxnct ^
(of adults and transfer of prn-adjudicated teenagers] in the mold of trial
procedure. So to treat the due process clause would hinder, if nbt
preciude, all courts, state and federal, f rom making progressive efforts to
improve the administra6on of criminal [and juvenile] justice. (Emphasis
and words within brackets added.)

Plotwithstanding the guidance of Wiriams, the prosecufion may claim it had no
opportunity to con(ront the alleged `extr•aneous evidence that the Court later relied on.'

- This Court negrets two inacc^cies set forttt in its order denying the
prosecution's motion to rekiquish jurisdiction, both inaccuracies due to faulty memory
and editing. The carections:

(1) The fiime a child is to senre of a prison terrn (after the imposition of a
previousiy stayed adult sentence) °shall be redrrced ° by time previously
spent in custody on a°cfsposiUonal sentencee RC. 2152.14(F), and

(2) There are special sentenang requirements for the offense of murder
significantly more onerous than those of other first degree feforiies.

Neither of the corrections would appear to strengthen the prosemrtion's argument
for transfer: If the cNld is seving a fife sentence, credd for fime senred virould appear to
be vrelevant. In fact, the possibility of the imposition of the longer adult sentence (a
definite term of 3 years for gun specification and indefinite term of fifteen years to I'r€e.
R.C. 2929.02 (B)(1)) is even greater °fnrenfive for her [the Poling child's] effort at
successful rehabit►tation' while in the custody of DYS (see this Cout-fs March 19, 2008,
order dwodng tn3rWer at page 14).

However, if the proseadion betieves there to be other inaccuracies of sigtroficant,
relevant facts that this Court relied upon in concluding it should retain jurisdiction, the
prosecufion is given ieave to set forth those alteged additicmal inaccuracies in a motion



to this Court seelcing reconsideration of its ruling. Said motion is to be supported by out
of court aff•idavits. As this rrzatEer is set for trial, time is of the essence.

It is therefore ORDERED that the prosecution shall have until July 28, 2008, to
file a motion for reconsideration. The motion.shall set forth the specific facts the
prosecution believes the Court to have erroneously relied upon in arriving at its decision
to ne#ain jurisdiction, and legal memorandum in support of the motion. Further the
defense shall have until August 11, 2008, to file a response in opposiition.

Cc: Bradford W. Bailey, liardin County Prosecuting Attorney
VlNlliam lduge, Attomey (cti?A'S attorney)
Bridget Hawkins, GAL
Teresa Glover, Attomey (for nmm)
Jeffrey WiMs, father .
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Ohio Rules Of Appellate Procedure
Title II Appeals From Judgments And Orders Of Court Of Record

Ohio App. Rule 5 (2009)

Rule S. Appeals by leave of court

(A) Motion by defendant for delayed appeal.

(1) After the expiration of the thirty day period provided by Atip. R. 4(A) for the filing of a notice of
appeal as of right, an appeal may be taken by a defendant with leave of the court to which the appeal
is taken in the following classes of cases:

(a) Criminal proceedings;

(b) Delinquency proceedings; and

(c) Serious youthful offender proceedings.

(2) A motion for leave to appeal shall be filed with the court of appeals and shall set forth the
reasons for the failure of the appellant to perfect an appeal as of right. Concurrently with the filing of
the motion, the movant shall file with the clerk of the trial court a notice of appeal in the form
prescribed by Aoo. R. 3 and shall file a copy of the notice of the appeal in the court of appeals. The
movant also shall furnish an additional copy of the notice of appeal and a copy of the motion for leave
to appeal to the clerk of the court of appeals who shall serve the notice of appeal and the motions
upon the prosecuting attomey.

(B) Motion to reopen appellate proceedings.

If a federal court grants a conditional writ of habeas corpus upon a claim that a defendant's
constitutional rights were violated during state appellate proceedings terminated by a final judgment,
a motion filed by the defendant or on behalf of the state to reopen the appellate proceedings may be
granted by leave of the court of appeals that entered the judgment. The motion shall be filed with the
clerk of the court of appeals within forty-five days after the conditional writ is granted. A certified copy
of the conditional writ and any supporting opinion shall be filed with the motion. The clerk shall serve
a copy of a defendant's motion on the prosecuting attorney.

(C) Motion by prosecution for leave to appeal.

When leave is sought by the prosecution from the court of appeals to appeal a judgment or order of
the trial court, a motion for leave to appeal shall be filed with the court of appeals within thirty days
from the entry of the judgment and order sought to be appealed and shall set forth the errors that the
movant claims occurred in the proceedings of the trial court. The motion shall be accompanied by
affidavits, or by the parts of the record upon which the movant relies, to show the probability that the
errors claimed did in fact occur, and by a brief or memorandum of law in support of the movant's
claims. Concurrently with the filing of the motion, the movant shall file with the clerk of the trial court
a notice of appeal in the form prescribed by Apo. R. 3 and file a copy of the notice of appeal in the
court of appeals. The movant also shall furnish a copy of the motion and a copy of the notice of appeal
to the clerk of the court of appeals who shall serve the notice of appeal and a copy of the motion for
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leave to appeal upon the attorney for the defendant who, within thirty days from the filing of the
motion, may file affidavits, parts of the record, and brief or memorandum of law to refute the claims
of the movant.

(D) Motion by defendant for leave to appeal consecutive sentences pursuant to R.C.
2953.08(C) .

(1) When leave is sought from the court of appeals for leave to appeal consecutive sentences
pursuant to R.C. 2953.08(C), a motion for leave to appeal shall be filed with the court of appeals
within thirty days from the entry of the judgment and order sought to be appealed and shall set forth
the reason why the consecutive sentences exceed the maximum prison term allowed. The motion shall
be accompanied by a copy of the judgment and order stating the sentences imposed and stating the
offense of which movant was found guilty or to which movant pled guilty. Concurrently with the filing
of the motion, the movant shall file with the clerk of the trial court a notice of appeal in the form
prescribed by ADp.R. 3 and file a copy of the notice of appeal in the court of appeals. The movant also
shall furnish a copy of the notice of appeal and a copy of the motion to the clerk of the court of
appeals who shall serve the notice of appeal and the motion upon the prosecuting attorney.

(2) Leave to appeal consecutive sentences incorporated into appeal as of right.

When a criminal defendant has filed a notice of appeal pursuant to ADO. R. 4, the defendant may elect
to incorporate in defendant's initial appellate brief an assignment of error pursuant to,RC.
2953.08(C), and the assignment of error shall be deemed to constitute a timely motion for leave to
appeal pursuant to R.C. 2953.08(C).

(E) Determination of the motion.

Except when required by the court the motion shall be determined by the court of appeals on the
documents filed without formal hearing or oral argument.

(F) Order and procedure following determination.

Upon determination of the motion, the court shall journalize its order and the order shall be filed with
the clerk of the court of appeals, who shall certify a copy of the order and mail or otherwise forward
the copy to the clerk of the trial court. If the motion for leave to appeal is overruled, except as to
motions for leave to appeal filed by the prosecution, the clerk of the trial court shall collect the costs
pertaining to the motion, in both the court of appeals and the trial court, from the movant. If the
motion is sustained and leave to appeal is granted, the further procedure shall be the same as for
appeals as of right in criminal cases, except as otherwise specifically provided in these rules.

VHistory:
Amended, eff 7-1-88; 7-1-92; 7-1-94; 7-1-96; 7-1-03.



Ohio Juv. R. 30

OHIO RULES OF COURT SERVICE
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*** RULES CURRENT THROUGH MAY 1, 2009 ***
*** ANNOTATIONS CURRENT THROUGH APRIL 1, 2009 ***

Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 30 (2009)

Rule 30. Relinquishment of jurisdiction for purposes of criminal prosecution

(A) Preliminary hearing.

In any proceeding where the court considers the transfer of a case for criminal prosecution,
the court shall hold a preliminary hearing to determine if there is probable cause to believe
that the child committed the act alleged and that the act would be an offense if committed
by an adult. The hearing may be upon motion of the court, the prosecuting attorney, or the
child.

(B) Mandatory transfer.

In any proceeding in which transfer of a case for criminal prosecution is'required by statute
upon a finding of probable cause, the order of transfer shall be entered upon a finding of
probable cause.

(C) Discretionary transfer.

In any proceeding in which transfer of a case for criminal prosecution is permitted, but not
required, by statute, and in which probable cause is found at the preliminary hearing, the
court shall continue the proceeding for full investigation. The investigation shall include a
mental examination of the child by a public or private agency or by a person qualified to
make the examination. When the investigation is completed, an amenability hearing shall be
held to determine whether to transfer jurisdiction. The criteria for transfer shall be as
provided by statute.

(D) Notice.

Notice in writing of the time, place, and purpose of any hearing held pursuant to this rule
shall be given to the state, the child's parents, guardian, or other custodian and the child's
counsel at least three days prior to the hearing, unless written notice has been waived on
the record.
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(E) Retention of jurisdiction.

If the court retains jurisdiction, it shall set the proceedings for hearing on the merits.

(F) Waiver of mental examination.

The child may waive the mental examination required under division (C) of this rule. Refusal
by the child to submit to a mental and physical examination or any part of the examination
shall constitute a waiver of the examination.

(G) Order of transfer.

The order of. transfer shall state the reasons for transfer.

(H) Release of child.

With respect to the transferred case, the juvenile court shall set the terms and conditions
for release of the child in accordance with Crim. R. 46.

THistory:
Amended, eff 7-1-76; 7-1-94; 7-1-97.



CODE OF JUDICIAL CONDUCT
CANON 3

A Judge Shall Perform the Duties of Judicial Office Impartially and Diligently

(A) Judicial Duties in General. The judicial duties of a judge take precedence over
all of the judge's other activities. The judge's judicial duties include all the duties of office
prescribed by law. In the performance of these duties, the following standards apply.

(B) Adjudicative Responsibilities.
(1) A judge shall hear and decide matters assigned to the judge except those
in which disqualification is required.
(2) A judge shall be faithful to the law and maintain professional competence in it A
judge shall not be swayed by partisan interests, public clamor, or fear of criticism.
(3) A judge shall require order and decorum in proceedings before the judge.
(4) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses,
lawyers, and others with whom the judge deals in an official capacity, and shall require similar
conduct of lawyers, and of staff, court officials, and others subject to the judge's direction and
control.
(5) A judge shall perform judicial duties without bias or prejudice. A judge shall not,
in the performance of judicial duties, by words or conduct manifest bias or prejudice, including
but not limited to bias or prejudice based upon race, gender, religion, national origin, disability,
age, sexual orientation, or socioeconomic status, and shall not permit staff, court officials, and
others subject to the judge's direction and control to do so.
(6) A judge shall require lawyers in proceedings before the judge to refrain from
manifesting, by words or conduct, bias or prejudice based upon race, gender, religion, national
origin, disability, age, sexual orientation, or socioeconomic status, against parties, witnesses,
counsel or others. Division (B)(6) of this canon does not preclude legitimate advocacy when
race, gender, religion, national origin, disability, age, sexual orientation, or socioeconomic
status, or other similar factors, are issues in the proceeding.
(7) A judge shall not initiate, receive, permit, or consider communications made to
the judge outside the presence of the parties or their representatives concerning a pending or
impending proceeding except:
(a) Where circumstances require, ex parte communications for scheduling,
adniinistrative purposes, or emergencies that do not address substantive matters or issues on the
merits are permitted if the judge reasonably believes that no party will gain a procedural or
tactical advantage as a result of the ex parte communication.
(b) A judge may obtain the advice of a disinterested expert on the law applicable to
the proceeding before the judge if the judge gives notice to the parties of the person consulted
and the substance of the advice and affords the parties reasonable opportunity to respond.
(c) A judge may consult with court personnel whose function is to aid the judge in
carrying out the judge's adjudicative responsibilities or with other judges.
(d) As authorized by law.
(8) A judge shall dispose of all judicial matters promptly, efficiently, and fairly and
comply with guidelines set forth in the Rules of Superintendence for the Courts of Ohio.
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(9) While a proceeding is pending or impending in any court, a judge shall not make
any public comment that might reasonably be expected to affect its outcome or impair its
faimess or make any nonpublic comment that might substantially interfere with a fair trial or
hearing. The judge shall require similar abstention on the part of court personnel subject to the
judge's direction and control. Division (B)(9) of this canon does not prohibit judges from
making public statements in the course of their official duties or from explaining for public
information the procedures of the court. Division (B)(9) of this canon does not apply to
proceedings in which the judge is a litigant in a personal capacity.
(10) A judge shall not commend or criticize jurors for their verdict other than in a
court order or opinion in a proceeding.
(11)(a) A judge shall not knowingly disclose or cause to be disclosed, without
appropriate authorization, information regarding the probable or actual decision in a case or legal
proceeding pending before a court, including the vote of a justice, judge, or court in a case
pending before the Supreme Court, a court of appeals, or a panel of judges of a trial court, prior
to the announcement of the decision by the court or journalization of an opinion, entry, or other
document reflecting that decision under either of the following circumstances:
(i) The probable or actual decision is confidential because of statutory or rule
provisions;
(ii) The probable or actual decision clearly has been designated to the judge as
confidential when confidentiality is warranted because of the status of the proceedings or the
circumstances under which the information was received and preserving confidentiality is
necessary to the proper conduct of court business.
(b) Nothing in division (B)(11)(a) of this canon shall prohibit the disclosure of any of
the following:
(i) A decision that has been announced on the record or in open court, but that has
not been journalized in a written opinion, entry, or other document;
(ii) Information regarding the probable or actual decision in a pending case or legal
proceeding to a judge or employee of the court in which the matter is pending;
(iii) Other information that is a matter of public record or that may be disclosed
pursuant to law.
(c) The imposition of discipline upon a judge for violation of division (B)(11)(a) of
this canon shall not preclude prosecution for a violation of any applicable provision of the
Revised Code, including, but not limited to, division (B) of section 102.03 of the Revised Code.

(C) Administrative Responsibilities.
(1) A judge shall diligently discharge the judge's administrative responsibilities
without bias or prejudice and maintain professional competence in judicial administration, and
should cooperate with other judges and court officials in the administration of court business.
(2) A judge shall require staff, court officials, and others subject to the judge's
direction and control to observe the standards of fidelity and diligence that apply to the judge
and to refrain from manifesting bias or prejudice in the performance of their official duties.
(3) A judge with supervisory authority for the judicial performance of other judges
shall take reasonable measures to assure the prompt disposition of matters before all judges and
the proper performance of their other judicial responsibilities.
(4) A judge shall not make unnecessary appointments. A judge shall exercise
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the power of appointment impartially and on the basis of merit. A judge shall avoid nepotism and
favoritism. A judge shall not approve compensation of appointees beyond the fair value of
services rendered.

(D) Disciplinary Responsibilities.
(1) A judge who has knowledge that another judge has conunitted a violation of this
Code shall report the violation to a tribunal or other authority empowered to investigate or act
upon the violation.
(2) A judge who has knowledge that a lawyer has comniitted a violation of the Ohio
Rules of Professional Conduct shall report the violation to a tribunal or other authority
empowered to investigate or act upon the violation.
(3) A judge having knowledge of a violation by another judge or a lawyer shall, upon
request, fully reveal the violation to a tribunal or other authority empowered to investigate or act
upon the violation.
(4) Any knowledge obtained by a member or agent of a committee or subconnnittee
of a bar or judicial association or by a member, employee, or agent of a nonprofit corporation
established by a bar association, designed to assist lawyers and judges with substance abuse or
mental health problems shall be privileged for all purposes under Canon 3(D), provided the
knowledge was obtained while the member or agent was performing duties as a member,
employee, or agent of the committee, subcommittee, or nonprofit corporation.

(E) Disqualification.
(1) A judge shall disqualify himself or herself in a proceeding in which the judge's
impartiality might reasonably be questioned, including but not limited to instances where:
(a) The judge has a personal bias or prejudice concerning a party or a party's lawyer,
or personal knowledge of disputed evidentiary facts conceming the proceeding;
(b) The judge served as a lawyer in the matter in controversy, a lawyer with whom
the judge previously practiced law served during such association as a lawyer concerning the
matter, or the judge has been a material witness concerning the matter;
(c) The judge knows that he or she, individually or as a fiduciary, or the judge's
spouse, parent or child wherever residing, or any other member of the judge's family residing in
the judge's household, has an economic interest in the subject matter in controversy or in a party
to the proceeding or has any other more than de minimis interest that could be substantially
affected by the proceeding;
(d) The judge or the judge's spouse, or a person within the third degree of relationship
to either of them, or the spouse of such a person:
(i) Is a party to the proceeding, or an officer, director, or trustee of a party;
(ii) Is acting as a lawyer in the proceeding;
(iii) Has acted as a judge in the proceeding;
(iv) Is known by the judge to have an economic interest that could be substantially
affected by the proceeding;
(v) Is to the judge's knowledge likely to be a material witness in the proceeding.
(2) A judge shall keep informed about the judge's personal fiduciary and economic
interests and make a reasonable effort to keep informed about the personal economic interests of
the judge's spouse and minor children residing in the judge's household.
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(F) Remittal of Disqualification. If, following disclosure of any basis for
disqualification other than personal bias or prejudice concerning a party, the parties and lawyers,
without participation by the judge, jointly request that the judge should remit his or her
disqualification, the judge may approve and participate in the proceeding. The request and
approval shall be incorporated in the record of the proceeding.

(G) Disqualification - Justices of the Supreme Court.
(1) A justice shall disqualify himself or herself in a proceeding in which the justice's
impartiality might reasonably be questioned, including but not limited to instances where:
(a) the justice has a personal bias or prejudice concerning a party, or personal
knowledge of disputed evidentiary facts concerning the proceeding;
(b) the justice served as a lawyer in the matter in controversy, or a lawyer with whom
the justice previously practiced law served during such association as a lawyer concerning the
matter, or the justice or such lawyer has been a material witness concerning it;
(c)(i) For merit cases, the justice knows that, individually or as a fiduciary, the justice
or the justice's spouse or minor child residing in the jusfice's household, has an economic interest
in the subject matter in controversy or in a party to the proceeding, or any other interest that
could be substantially affected by the outcome of the proceeding.
(ii) For nuscellaneous motions, motions to certify, or similar matters, the justice
knows that, individually or as a fiduciary, the justice or the justice's spouse or minor child
residing in the justice's household, has a substantial economic interest in the subject matter in
controversy or in a party to the proceeding that could be substantially affected by the outcome of
the proceeding.
(d) The justice or the justice's spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person:
(i) is a party to the proceeding, or an officer, director, or trustee of a party;
(ii) is acting as a lawyer in the proceeding;
(iii) is known by the justice to have an interest that could be substantially affected by
the outcome of the proceeding;
(iv) is to the justice's knowledge likely to be a material witness in the proceeding.
(2) A justice should keep informed about the justice's personal and fiduciary
economic interests, and make a reasonable effort to keep informed about the personal economic
interests of the justice's spouse and minor children residing in the justice's household.

(H) Remittal of Disqualification - Justices of the Supreme Court.
A justice disqualified by the terms of Canon 3(G)(1)(c) or Canon 3(G)(1)(d) may, instead
of withdrawing from the proceeding, disclose on the record the basis of disqualification. If,
based on such disclosure, the parties and lawyers, independently of the justice's participation, all
agree in writing that the justice's relationship is immaterial or that the justice's disqualification
should be waived, the justice is no longer disqualified, and may participate in the proceeding.
The agreement, signed by all parties and lawyers, shall be incorporated in the record of the
proceeding.
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Commentary:
B(4). The duty to hear all proceedings fairly and with patience is not inconsistent with
the duty to dispose promptly of the business of the court. Judges can be efficient and
B(5). A judge must refrain from speech, gestures or other conduct that could reasonably
be perceived as bias or prejudice (including sexual harassment) and must require the same
standard of conduct of others subject to the judge's direction and control.
B(8). A judge should monitor and supervise cases so as to reduce or eliminate dilatory
practices, avoidable delays and unnecessary costs. See, e.g., R.C. 2701.02. A judge should
encourage and seek to facilitate settlement, but parties should not feel coerced into surrendering
the right to have their controversy resolved by the courts.
Prompt disposition of the court's business requires a judge to devote adequate time to
judicial duties, to be punctual in attending court and expeditious in determining matters under
submission, and to require that court officials, litigants and their lawyers cooperate with the
judge to that end.
B(9). The requirement that judges abstain from public comment regarding a pending or
impending proceeding continues during any appellate process and until final disposition. This
division does not prohibit a judge from commenting on proceedings in which the judge is a
litigant in a personal capacity, but in cases such as a writ of mandamus where the judge is a
litigant in an official capacity, the judge must not comment publicly. "Court personnel" does not
include the lawyers in a proceeding before a judge. The conduct of lawyers relating to trial
publicity is governed by Rule 3.6 of the Ohio Rules of Professional Conduct.
B(10). Commending or criticizing jurors for their verdict may imply a judicial
expectation in future cases and may impair a juror's ability to be fair and impartial in a
subsequent case. The foregoing provision shall not preclude the judge from expressing
appreciation to the jurors for their service to the judicial system and the community, or from
communicating with the jurors, personally, in writing, or through court personnel to obtain
information for the purpose of improving the administration of justice.
B(11). The premature disclosure of confidential information regarding the outcome of
pending cases gives the appearance of partiality and fosters obvious public distrust of the
judiciary and legal profession. Among other things, premature disclosure creates the potential
for the release of inaccurate information and allows attorneys, litigants, and others with access to
the information to use it for personal gain before it becomes public knowledge.
Canon 3(B)(11)(a) prohibits a judge from prematurely disclosing clearly confidential
information about the actual or probable decision in a pending case or proceeding under
circumstances in which confidentiality is required or warranted. The provision is pattetned, in
part, after division (B) of section 102.03 of the Revised Code. Canon 3(B)(11)(a) does not
prevent the disclosure of information that is intended to be public or communicated to another
person. Examples of disclosures that are not prohibited by Canon 3(B)(11)(a) are potential
rulings communicated by a judge for purposes of facilitating plea bargain or settlement
discussions or communications regarding scheduling or other routine procedural matters. Canon
3(B)(11)(a) also does not bar communications that are permissible under law, including other
provisions of the Code of Judicial Conduct.
C(4). Appointees of a judge include assigned counsel, officials such as referees,
commissioners, special masters, receivers and guardians and personnel such as clerks, secretaries
and bailiffs. Consent by the parties to an appointment or an award of compensation does not
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relieve the judge of the obligation prescribed by division (C)(4) of this canon.
D(3). This division parallels Rule 8.3 of the Ohio Rules of Professional Conduct.
E(1). Under this rule, a judge is disqualified whenever the judge's impartiality might
reasonably be questioned, regardless whether any of the specific rules in division (E)(1) of
Canon 3 apply. For example, if a judge were in the process of negotiating for employment with a
law firm, the judge would be disqualified from any matters in which that law firm appeared,
unless the disqualification was waived by the parties after disclosure by the judge.
A judge should timely disclose on the record information that the judge believes the
parties or their lawyers might consider relevant to the question of disqualification, even if the
judge believes there is no real basis for disqualification.
By decisional law, the rule of necessity may override the rule of disqualification. For
example, a judge might be required to participate in judicial review of a judicial salary statute, or
might be the only judge available in a matter requiring inunediate judicial action, such as a
hearing on probable cause or a temporary restraining order. In the latter case, the judge must
disclose on the record the basis for possible disqualification and use reasonable efforts to transfer
the matter to another judge as soon as practicable.
E(1)(b). A lawyer in a government agency does not ordinarily have an association
with other lawyers employed by that agency within the meaning of division (E)(1)(b); a judge
formerly employed by a government agency, however, should disqualify himself or herself in a
proceeding if the judge's impartiality might reasonably be questioned because of such
association.
E(l)(d). The fact that a lawyer in a proceeding is affiliated with a law firm with
which a relative of the judge is affiliated does not of itself disqualify the judge. Division
(E)(l)(d)(iii) applies to appellate judges reviewing decisions rendered by them or a relative as
defined in division (E)(1)(d) of this canon. It is not intended to prevent trial judges from hearing
cases on remand, or that have been refiled after dismissal. Under appropriate circumstances, the
fact that "the judge's impartiality might reasonably be questioned" under division (E)(1), or that
the relative is known by the judge to have an interest in the law firm that could be "substantially
affected by the outcome of the proceeding" under division (E)(1)(d)(iv) may require the judge's
disqualification.
F. A remittal procedure provides the parties an opportunity to proceed without delay
if they wish to waive the disqualification. To assure that consideration of the question of reniittal
is made independently of the judge, a judge must not solicit, seek or hear comment on possible
remittal or waiver of the disqualification unless the lawyers jointly propose renuttal after
consultation as provided in the rule. A party may act through counsel if counsel represents on the
record that the party has been consulted and consents. As a practical matter, a judge may wish to
have all parties and their lawyers sign the remittal agreement.
G. and H. These provisions supersede Divisions (E) and (F) of Canon 3 of the Code of
Judicial Conduct as applied to members of the Supreme Court of Ohio.

[Effective: December 20, 1973; amended effective June 1, 1979; January 1, 1982;
December 8, 1982; October 24, 1994; May 1, 1997; October 1, 2006; February 1, 2007.]
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TITLE 21. COURTS - - PROBATE -- JUVENILE
CHAPTER 2152. DELINQUENT CHILDREN; JUVENILE TRAFFIC OFFENDERS

Go to the Ohio Code Archive Directory

ORC Ann. 2152.01 (2009)

§ 2152.01. Purposes of dispositions under chapter; application of Chapter 2151

(A) The overriding purposes for dispositions under this chapter are to provide for the care,
protection, and mental and physical development of children subject to this chapter, protect
the public interest and safety, hold the offender accountable for the offender's actions,
restore the victim, and rehabilitate the offender. These purposes shall be achieved by a
system of graduated sanctions and services.

(B) Dispositions under this chapter shall be reasonably calculated to achieve the overriding
purposes set forth in this section, commensurate with and not demeaning to the seriousness
of the delinquent child's or the juvenile traffic offender's conduct and its impact on the
victim, and consistent with dispositions for similar acts committed by similar delinquent
children and juvenile traffic offenders. The court shall not base the disposition on the race,
ethnic background, gender, or religion of the delinquent child or juvenile traffic offender.

(C) To the extent they do not conflict with this chapter, the provisions of Chapter 2151. of
the Revised Code apply to the proceedings under this chapter.

History:
148 v S 179. Eff 1-1-2002.

Section Notes:
The effective date is set by section 5 of SB 179.
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ORC Ann. 2152.12 (2009)

§ 2152.12. Transfer of case; prosecution of child nullity in absence of transfer; juvenile
court loses jurisdiction if child is not taken into custody or apprehended prior to attaining
age twenty-one

(A) (1) (a) After a complaint has been filed alleging that a child is a delinquent child for
committing an act that would be aggravated murder, murder, attempted aggravated
murder, or attempted murder if committed by an adult, the juvenile court at a hearing shall
transfer the case if the child was sixteen or seventeen years of age at the time of the act
charged and there is probable cause to believe that the child committed the act charged.
The juvenile court also shall transfer the case at a hearing if the child was fourteen or
fifteen years of age at the time of the act charged, if section 2152.10 of the Revised Code
provides that the child is eligible for mandatory transfer, and if there is probable cause to
believe that the child committed the act charged.

(b) After a complaint has been filed alleging that a child is a delinquent child by reason
of committing a category two offense, the juvenile court at a hearing shall transfer the case
if section 2152.10 of the Revised Code requires the mandatory transfer of the case and
there is probable cause to believe that the child committed the act charged.

(2) The juvenile court also shall transfer a case in the circumstances described in division
(C)(5) of section 2152.02 of the Revised Code or if either of the following applies:

(a) A complaint is filed against a child who is eligible for a discretionary transfer under
section 2152.10 of the Revised Code and who previously was convicted of or pleaded guilty
to a felony in a case that was transferred to a criminal court.

(b) A complaint is filed against a child who is domiciled in another state alleging that
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the child is a delinquent child for committing an act that would be a felony if committed by
an adult, and, if the act charged had been committed in that other state, the child would be
subject to criminal prosecution as an adult under the law of that other state without the
need for a transfer of jurisdiction from a juvenile, family, or similar noncriminal court to a

criminal court.

(B) Except as provided in division (A) of this section, after a complaint has been filed
alleging that a child is a delinquent child for committing an act that would be a felony if
committed by an adult, the juvenile court at a hearing may transfer the case if the court
finds all of the following:

(1) The child was fourteen years of age or older at the time of the act charged.

(2) There is probable cause to believe that the child committed the act charged.

(3) The child is not amenable to care or rehabilitation within the juvenile system, and the
safety of the community may require that the child be subject to adult sanctions. In making
its decision under this division, the court shall consider whether the applicable factors under
division (D) of this section indicating that the case should be transferred outweigh the
applicable factors under division (E) of this section indicating that the case should not be
transferred. The record shall indicate the specific factors that were applicable and that the

court weighed.

(C) Before considering a transfer under division (B) of this section, the juvenile court shall
order an investigation, including a mental examination of the child by a public or private
agency or a person qualified to make the examination. The child may waive the examination
required by this division if the court finds that the waiver is competently and intelligently
made. Refusal to submit to a mental examination by the child constitutes a waiver of the
examination.

(D) In considering whether to transfer a child under division (B) of this section, the juvenile
court shall consider the following relevant factors, and any other relevant factors, in favor of
a transfer under that division:

(1) The victim of the act charged suffered physical or psychological harm, or serious
economic harm, as a result of the alleged act.

(2) The physical or psychological harm suffered by the victim due to the alleged act of the
child was exacerbated because of the physical or psychological vulnerability or the age of
the victim.

(3) The child's relationship with the victim facilitated the act charged.

(4) The child allegedly committed the act charged for hire or as a part of a gang or other
organized criminal activity.
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(5) The child had a firearm on or about the child's person or under the child's control at
the time of the act charged, the act charged is not a violation of section 2923.12 of the
Revised Code, and the child, during the commission of the act charged, allegedly used or
displayed the firearm, brandished the firearm, or indicated that the child possessed a
firearm.

(6) At the time of the act charged, the child was awaiting adjudication or disposition as a
delinquent child, was under a community control sanction, or was on parole for a prior
delinquent child adjudication or conviction.

(7) The results of any previous juvenile sanctions and programs indicate that
rehabilitation of the child will not occur in the juvenile system.

(8) The child is emotionally, physically, or psychologically mature enough for the transfer.

(9) There is not sufficient time to rehabilitate the child within the juvenile system.

(E) In considering whether to transfer a child under division (B) of this section, the juvenile
court shall consider the following relevant factors, and any other relevant factors, against a
transfer under that division:

(1) The victim induced or facilitated the act charged.

(2) The child acted under provocation in allegedly committing the act charged.

(3) The child was not the principal actor in the act charged, or, at the time of the act
charged, the child was under the negative influence or coercion of another person.

(4) The child did not cause physical harm to any person or property, or have reasonable
cause to believe that harm of that nature would occur, in allegedly committing the act
charged.

(5) The child previously has not been adjudicated a delinquent child.

(6) The child is not emotionally, physically, or psychologically mature enough for the
transfer.

(7) The child has a mental illness or is a mentally retarded person.

(8) There is sufficient time to rehabilitate the child within the juvenile system and the
level of security available in the juvenile system provides a reasonable assurance of public
safety.

(F) If one or more complaints are filed alleging that a child is a delinquent child for
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committing two or more acts that would be offenses if committed by an adult, if a motion is
made alleging that division (A) of this section applies and requires that the case or cases
involving one or more of the acts charged be transferred for *, and if a motion also is made
requesting that the case or cases involving one or more of the acts charged be transferred
pursuant to division (B) of this section, the juvenile court, in deciding the motions, shall
proceed in the following manner:

(1) Initially, the court shall decide the motion alleging that division (A) of this section
applies and requires that the case or cases involving one or more of the acts charged be
transferred.

(2) If the court determines that division (A) of this section applies and requires that the
case or cases involving one or more of the acts charged be transferred, the court shall
transfer the case or cases in accordance with the ** that division. After the transfer
pursuant to division (A) of this section, the court shall decide, in accordance with division
(B) of this section, whether to grant the motion requesting that the case or cases involving
one or more of the acts charged be transferred pursuant to that division. Notwithstanding
division (B) of this section, prior to transferring a case pursuant to division (A) of this
section, the court is not required to consider any factor specified in division (D) or (E) of this
section or to conduct an investigation under division (C) of this section.

(3) If the court determines that division (A) of this section does not require that the case
or cases involving one or more of the acts charged be transferred, the court shall decide in
accordance with division (B) of this section whether to grant the motion requesting that the
case or cases involving one or more of the acts charged be transferred pursuant to that
division.

(G) The court shall give notice in writing of the time, place, and purpose of any hearing held
pursuant to division (A) or (B) of this section to the child's parents, guardian, or other
custodian and to the child's counsel at least three days prior to the hearing.

(H) No person, either before or after reaching eighteen years of age, shall be prosecuted as
an adult for an offense committed prior to becoming eighteen years of age, unless the
person has been transferred as provided in division (A) or (B) of this section or unless
division (3) of this section applies. Any prosecution that is had in a criminal court on the
mistaken belief that the person who is the subject of the case was eighteen years of age or
older at the time of the commission of the offense shall be deemed a nullity, and the person
shall not be considered to have been in jeopardy on the offense.

(I) Upon the transfer of a case under division (A) or (B) of this section, the juvenile court
shall state the reasons for the transfer on the record, and shall order the child to enter into
a recognizance with good and sufficient surety for the child's appearance before the
appropriate court for any disposition that the court is authorized to make for a similar act
committed by an adult. The transfer abates the jurisdiction of the juvenile court with respect
to the delinquent acts alleged in the complaint, and, upon the transfer, all further
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proceedings pertaining to the act charged shall be discontinued in the juvenile court, and
the case then shall be within the jurisdiction of the court to which it is transferred as
described in division (H) of section 2151.23 of the Revised Code.

(3) If a person under eighteen years of age allegedly commits an act that would be a felony
if committed by an adult and if the person is not taken into custody or apprehended for that
act until after the person attains twenty-one years of age, the juvenile court does not have
jurisdiction to hear or determine any portion of the case charging the person with
committing that act. In those circumstances, divisions (A) and (B) of this section do not
apply regarding the act, and the case charging the person with committing the act shall be a
criminal prosecution commenced and heard in the appropriate court having jurisdiction of
the offense as if the person had been eighteen years of age or older when the person
committed the act. All proceedings pertaining to the act shall be within the jurisdiction of
the court having jurisdiction of the offense, and that court has all the authority and duties in
the case as it has in other criminal cases in that court.

History:
RC 5 2151.26, 133 v H 320 (Eff 11-19-69); 134 v S 325 (Eff 1-14-72); 137 v S 119 (Eff 8-
30-78); 139 v H 440 (Eff 11-23-81); 140 v S 210 (Eff 7-1-83); 141 v H 499 (Eff 3-11-87);
144 v H 27 (Eff 10-10-91); 146 v H 1 (Eff 1-1-96); 146 v S 2(Eff 7-1-96); 146 v S 269 (Eff
7-1-96); 146 v H 124 (Eff 3-31-97); RC S 2152.12, 148 v S 179, § 3. Eff 1-1-2002.

Section Notes:
FOOTNOTE
* Division (F), so in enrolled bill.
** Division (F)(2), so in enrolled bill.

Analogous in part to former RC § 2151.26 (GC § 1639-32; 117 v 520; Bureau of Code
Revision, 10-1 -53; 132 v H 343), repealed 133 v H 320, eff 11-19-69.

The effective date is set by section 5 of SB 179.
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§ 2152.13. Serious youthful offender dispositional sentence

(A) A juvenile court may impose a serious youthful offender dispositional sentence on a
child only if the prosecuting attorney of the county in which the delinquent act allegedly
occurred initiates the process against the child in accordance with this division, and the child
is an alleged delinquent child who is eligible for the dispositional sentence. The prosecuting
attorney may initiate the process in any of the following ways:

(1) Obtaining an indictment of the child as a serious youthful offender;

(2) The child waives the right to indictment, charging the child in a bill of information as a
serious youthful offender;

(3) Until an indictment or information is obtained, requesting a serious youthful offender
dispositional sentence in the original complaint alleging that the child is a delinquent child;

(4) Until an indictment or information is obtained, if the original complaint does not
request a serious youthful offender dispositional sentence, filing with the juvenile court a
written notice of intent to seek a serious youthful offender dispositional sentence within
twenty days after the later of the following, unless the time is extended by the juvenile
court for good cause shown:

(a) The date of the child's first juvenile court hearing regarding the complaint;

(b) The date the juvenile court determines not to transfer the case under section
2152.12 of the Revised Code.
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After a written notice is filed under division (A)(4) of this section, the juvenile court
shall serve a copy of the notice on the child and advise the child of the prosecuting
attorney's intent to seek a serious youthful offender dispositional sentence in the case.

(B) If an alleged delinquent child is not indicted or charged by information as described in
division (A)(1) or (2) of this section and if a notice or complaint as described in division
(A)(3) or (4) of this section indicates that the prosecuting attorney intends to pursue a
serious youthful offender dispositional sentence in the case, the juvenile court shall hold a
preliminary hearing to determine if there is probable cause that the child committed the act
charged and is by age eligible for, or required to receive, a serious youthful offender
dispositional sentence.

(C) (1) A child for whom a serious youthful offender dispositional sentence is sought has the
right to a grand jury determination of probable cause that the child committed the act
charged and that the child is eligible by age for a serious youthful offender dispositional
sentence. The grand jury may be impaneled by the court of common pleas or the juvenile
court.

Once a child is indicted, or charged by information or the juvenile court determines that
the child is eligible for a serious youthful offender dispositional sentence, the child is entitled
to an open and speedy trial by jury in juvenile court and to be provided with a transcript of
the proceedings. The time within which the trial is to be held under Title XXIX [29] of the
Revised Code commences on whichever of the following dates is applicable:

(a) If the child is indicted or charged by information, on the date of the filing of the
indictment or information.

(b) If the child is charged by an original complaint that requests a serious youthful
offender dispositional sentence, on the date of the filing of the complaint.

(c) If the child is not charged by an original complaint that requests a serious youthful
offender dispositional sentence, on the date that the prosecuting attorney files the written
notice of intent to seek a serious youthful offender dispositional sentence.

(2) If the child is detained awaiting adjudication, upon indictment or being charged by
information, the child has the same right to bail as an adult charged with the offense the
alleged delinquent act would be if committed by an adult. Except as provided in division (D)
of section 2152.14 of the Revised Code, all provisions of Title XXIX [29] of the Revised Code
and the Criminal Rules shall apply in the case and to the child. The juvenile court shall
afford the child all rights afforded a person who is prosecuted for committing a crime
including the right to counsel and the right to raise the issue of competency. The child may
not waive the right to counsel.

(D) (1) If a child is adjudicated a delinquent child for committing an act under
circumstances that require the juvenile court to impose upon the child a serious youthful
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offender dispositional sentence under section 2152.11 of the Revised Code, all of the
following apply:

(a) The juvenile court shall impose upon the child a sentence available for the violation,
as if the child were an adult, under Chapter 2929. of the Revised Code, except that the
juvenile court shall not impose on the child a sentence of death or life imprisonment without
parole.

(b) The juvenile court also shall impose upon the child one or more traditional juvenile
dispositions under sections 2152.16, 2152.19, and 2152.20, and, if applicable, section
2152.17 of the Revised Code.

(c) The juvenile court shall stay the adult portion of the serious youthful offender
dispositional sentence pending the successful completion of the traditional juvenile
dispositions imposed.

(2) (a) If a child is adjudicated a delinquent child for committing an act under
circumstances that allow, but do not require, the juvenile court to impose on the child a
serious youthful offender dispositional sentence under section 2152.11 of the Revised Code,
all of the following apply:

(i) If the juvenile court on the record makes a finding that, given the nature and
circumstances of the violation and the history of the child, the length of time, level of
security, and types of programming and resources available in the juvenile system alone are
not adequate to provide the juvenile court with a reasonable expectation that the purposes
set forth in section 2152.01 of the Revised Code will be met, the juvenile court may impose
upon the child a sentence available for the violation, as if the child were an adult, under
Chapter 2929. of the Revised Code, except that the juvenile court shall not impose on the
child a sentence of death or life imprisonment without parole.

(ii) If a sentence is imposed under division (D)(2)(a)(i) of this section, the juvenile
court also shall impose upon the child one or more traditional juvenile dispositions under
sections 2152.16, 2152.19, and 2152.20 and, if applicable, section 2152.17 of the Revised
Code.

(iii) The juvenile court shall stay the adult portion of the serious youthful offender
dispositional sentence pending the successful completion of the traditional juvenile
dispositions imposed.

(b) If the juvenile court does not find that a sentence should be imposed under division
(D)(2)(a)(i) of this section, the juvenile court may impose one or more traditional juvenile
dispositions under sections 2152.16, 2152.19, 2152.20, and, if applicable, section 2152.17
of the Revised Code.

(3) A child upon whom a serious youthful offender dispositional sentence is imposed
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under division (D)(1) or ( 2) of this section has a right to appeal under division (A)(1), (3),

(4), (5), or (6) of section 2953.08 of the Revised Code the adult portion of the serious
youthful offender dispositional sentence when any of those divisions apply. The child may
appeal the adult portion, and the court shall consider the appeal as if the adult portion were
not stayed.

History:
148 v S 179, § 3 (Eff 1-1-2002); 149 v H 393. Eff 7-5-2002.
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§ 2505.03. Final order may be appealed; exception

(A) Every final order, judgment, or decree of a court and, when provided by law, the final
order of any administrative officer, agency, board, department, tribunal, commission, or
other instrumentality may be reviewed on appeal by a court of common pleas, a court of
appeals, or the supreme court, whichever has jurisdiction.

(B) Unless, in the case of an administrative-related appeal, Chapter 119. or other sections
of the Revised Code apply, such an appeal is governed by this chapter and, to the extent
this chapter does not contain a relevant provision, the Rules of Appellate Procedure. When
an administrative-related appeal is so governed, if it is necessary in applying the Rules of
Appellate Procedure to such an appeal, the administrative officer, agency, board,
department, tribunal, commission, or other instrumentality shall be treated as if it were a
trial court whose final order, judgment, or decree is the subject of an appeal to a court of
appeals or as if it were a clerk of such a trial court.

(C) An appeal of a final order, judgment, or decree of a court shall be governed by the Rules
of Appellate Procedure or by the Rules of Practice of the Supreme Court, whichever are
applicable, and, to the extent not in conflict with those rules, this chapter.

History:
GC § 12223-3; 116 v 104; 118 v 78; Bureau of Code Revision, 10-1-53; 129 v 582(743)
(Eff 1-10-61); 141 v H 158 (Eff 3-1-87); 141 v H 412. Eff 3-17-87.
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§ 2945.67. Appeal by state

(A) A prosecuting attorney, village solicitor, city director of law, or the attorney general
may appeal as a matter of right any decision of a trial court in a criminal case, or any
decision of a juvenile court in a delinquency case, which decision grants a motion to dismiss
all or any part of an indictment, complaint, or information, a motion to suppress evidence,
or a motion for the return of seized property or grants post conviction relief pursuant to
sections 2953.21 to 2953.24* of the Revised Code, and may appeal by leave of the court to
which the appeal is taken any other decision, except the final verdict, of the trial court in a
criminal case or of the juvenile court in a delinquency case. In addition to any other right to
appeal under this section or any other provision of law, a prosecuting attorney, city director
of law, village solicitor, or similar chief legal officer of a municipal corporation, or the
attorney general may appeal, in accordance with section 2953.08 of the Revised Code, a
sentence imposed upon a person who is convicted of or pleads guilty to a felony.

(B) In any proceeding brought pursuant to division (A) of this section, the court, in
accordance with Chapter 120. of the Revised Code, shall appoint the county public defender,
joint county public defender, or other counsel to represent any person who is indigent, is
not represented by counsel, and does not waive the person's right to counsel.

History:
137 v H 1168 (Eff 11-1-78); 146 v S 2. Eff 7-1-96.

Section Notes:
Analogous to former RC 1i 2945.67 (GC § 13446-1; 113 v 123; Bureau of Code Revision, 10-1-53; 131 v 682; 137
v H 219), repealed 137 v H 1168, § 2, eff 11-1-78.

FOOTNOTE
* Division (A), RC 5 2953.24 was repealed by HB 164 (136 v--), § 2, effective 1-13-76.
The effective date is set by section 6 of SB 2.
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