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INTRODUCTION

The decision of the Second District Court of Appeals ("Court of Appeals")

expanded Ohio law to permit another avenue for recovery for emotional harm. For the first time

in Ohio history, the Court of Appeals has permitted plaintiffs to recover damages for fears,

concerns and other emotions in a nuisance case. (Appx. 9, December 24, 2008 Court of Appeals

Opinion ("Ct. App. Opin."), ¶ 7).1 '1'he Court of Appeals held that it was error to instruct tlie jury

on the long-standing standard for annoyance and discomfort damages under Ohio nuisance law,2

namely that a plaintiff may recover only for an "an appreciable, substantial, tangible injury

resulting in actual material and physical discomfort." Stewart v. Seedorff (May 27, 1999),

Franklin App. No. 98AP-1049, 1999 Ohio App. LEXIS 2375, at *21 (citation omitted) (emphasis

added). This standard has been quoted by Ohio courts for over 60 years,3 and is supported by

caselaw from the Ohio Supreme Court using nearly identical language going back to the origins

of Ohio as a state.4 No cases contradict this standard.

By changing the words of the standard, the Court of Appeals held, for the first

time ever, that proving physical discomfort is optional for the recovery of damages. (Appx.

31-32, Ct. App. Opin., ¶¶ 86-88) (holding that the proper interpretation of Ohio law is that a

nuisance need only cause "substantial annoyance or physical discomfort" to award damages)

1 Pursuant to the Ohio Manual of Citations, pinpoint citations to the opinion of the Second
District Court of Appeals rendered below coincide with the opinion found on the website of the
Supreme Court of Ohio. 1'he opinion as published by LexisNexis mistakenly inserts an extra
paragraph number in paragraph 63, resulting in a partially inconsistent opinion regarding the
numbering of paragraphs.

2 Appx. 9, Dec. 24, 2008 Opinion of the Montgomery County Court of Appeals ("Ct. App.
Opin."), ¶ 7.

3 See footnote 21 below.

4 See Section I.A. on pp. 13-15 below.



(emphasis added). This new standard contradicts the law, which states the standard using an

"and," not an "or,"5 and which expressly rejects awarding annoyance and discomfort damages for

emotions. "[D]amages for bare personal inconvenience, amloyance and discomfort ... are not

recoverable." Schoenberger v. Davis (June 23, 1983), Cuyahoga App. No. 45611, 1983 Ohio

App. LEXIS 12345, at * 17. In Schoenberger, the court found that plaintiffs could not recover

annoyance and discomfort damages for conditions that "troubled" or "vexed" them. Id. at * 10,

* 17.

The primary basis for the lower court's expansion of annoyance and discomfort

damages is found in a solitary 1936 case, Harford v. Dagenhart (Jan. 27, 1936), Clark App.

No. 362, 1936 Ohio Misc. LEXIS 1266, at * 17, 29, which did not award damages, but held that a

funeral home in a residential district could be declared to be a nuisance and enjoined because it

caused "constant reminders of death" among the neighbors. This solitary case has never been

followed to perinit damages based on fear and emotion in Ohio nuisance law and it is clearly out-

of-date with modern zoning practices, anti-discrimination rules, and a modern society that must

tolerate the unwanted, and even the immoral, unless and until it has a real, substantial, material,

tangible and physical impact on one's neighbor.

The Court of Appeals cited cases other than Harford, and tried to turn them into

support for its expansion of nuisance damages. Its reading of those cases is incorrect, however,

5 The following are but a few examples of recent cases which quote the "appreciable, substantial,
tangible injury resulting in actual, material, and physical discomfort " standard word-for-word:
Bullock v. Oles, Mahoning App. 99-CA-223, 2001-Ohio-3220, ¶11 (citation omitted);
Cl-iristensen v. Hilltop Sportsman Club, Inc. (Feb. 17, 1993), Pickaway App. No. 91-CA-33,
1993 Ohio App. LEXIS 1112, at *3 (citation omitted); Wells v. Foster (Oct. 9, 1990), Madison
App. No. CA89-10-024, 1990 Ohio App. LEXIS 4388, at *5; Frost v. Bank One of Fremont,
N.A. (Sept. 28, 1990), Sandusky App. No. S-89-32, 1990 Ohio App. LEXIS 4176, at * 15
(citation omitted).
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and demonstrates just how far one must stretch the law to reach the conclusion of the Court of

Appeals.6

The law has never and will never be able to compensate plaintiffs for every bad

emotion or feeling caused by another. Instead, the law sometimes permits recovery for hurt

emotions but under tough restrictions. The motivation behind those restrictions is twofold:

(1) to prevent windfalls for what are essentially subjective and easily-manipulated facts relating

to a person's internal fears and emotions, and (2) to prevent recovery for the everyday types of

concerns, hassles, emotions and fears that people experience living in society. Some of the

limitations include the following:

(1) damages for emotional injury may only be recovered if the plaintiff meets the

"severe and debilitating" standard necessary to prove the tort of infliction of emotional distress;

(2) damages for unrealized fears are never recoverable; and

(3) emotional damages from witnessing damage to property are never

recoverable.

If permitted to stand, the decision of the Court of Appeals would circumvent these

limitations on recovery of emotional-type damages and create a new zone of recovery in

nuisance cases where none of these standards need be proved or followed. Seeking recovery for

hurt feelings for harm to property ought to result in more restrictions on recovery, not less.

The jury instructions that the Court of Appeals and Plaintiffs would have the trial

court give in this case are truly standardless. The decision of the Court of Appeals would not

6 See Section V below.
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permit the trial court to clarify for the jury that fears and subjective concerns that were not severe

enough to satisfy the Paugh standard would not be compensable. In fact, the Court of Appeals

would not even permit the trial court to define "annoyance and discomfort" for the jury.

The primary impact of the decision of the Court of Appeals would often not be

felt in individual actions because the amount at stake in such actions would likely be small. Its

impact would not be severe in those actions involving sigiiificant and prolonged physical

discomforts. The proof in those cases would focus on the physical discomforts and would not try

to stretch a jury's tolerance toward purely emotional harms. And the decision of the Court of

Appeals would not impact cases in which evidence of "severe and debilitating"7 emotional

distress existed.

Those cases would assert and be able to prove the separate tort of negligent

infliction of emotional distress. Instead, the decision of the Court of Appeals would affect

primarily cases such as this one: class actions brought against cornpanies that cause an actual,

but short-lived physical intrusion on its neighbors' use of their land, with class members who

seek relief based on anger, fear, anxiety, and other emotions. 'I'he result of this new zone of

recovery would be devastating for Ohioans. "Actions, driven purely by fear, could threaten

entire industries, forcing them to mount costly defenses or submit to costly settlements

potentially transforming our legal process into a vehicle for extortion." Chance v. BP Cherns.,

Inc. (March 30, 1995), Cuyahoga App. Nos. 66622, 66645, 67369, 1995 Ohio App. LEXIS 1250,

at *22, afPd, 77 Ohio St. 3d 17, 670 N.E.2d 985 (1996).

' This standard comes from Paugh v. Hanks ( 1983), 6 Ohio St. 3d 72, 451 N.E.2d 759, and is
discussed more fully in Section III below.
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STATEMENT OF FACTS

This Appeal arises from the Court of Appeals's reversal of the trial court's

judgment following a jury trial in Apri12007. Specifically, the Court of Appeals found error in

the jury instructions relating to annoyance and discomfort damages in a nuisance case.

(Appx. 8-9, Ct. App. Opin., ¶¶ 3-7).

Appellant Aldrich Chemical Company, Inc. ("Aldrich") owns Isotec, a facility

located in Miamisburg, Ohio. Isotec makes stable isotopes and isotopically labeled compounds

that are used in life science research and medical diagnostics. Before September 21, 2003, Isotec

distilled nitric oxide (chemical symbol NO) to generate stable isotopes of nitrogen and oxygen.

On September 21, 2003, an explosion occurred in one of Isotec's NO distillation

columns. The explosion damaged Isotec's property, but was not strong enough even to break

windows on any property other than Isotec's. (Supp. 64; "rr. 1009). Other than one Isotec

employee who received minor cuts to his hand, no other person was injured by the explosion.

(Supp. 34; Tr. 516-17).8 As a precautionary measure, individuals living within a one-mile radius

of the facility were evacuated, but were permitted to return to their homes approximately

twenty-four hours later. (Supp. 76; Tr. 1614). No subsequent explosions occurred, and on the

date of the explosion, Isotec put the other NO distillation columns in a mode that would not

produce additional NO product. In December 2003, Aldrich decided to cease permanently

Isotec's NO distillation operations. (Supp. 76; Tr. 1614-15).

The day after the explosion, Aldrich instituted a claims reimbursement process for

individuals, businesses, and government agencies that suffered either (1) property damage or

fhe injured employee has never submitted a claim and is not a member of the class.
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(2) expenses relating to the evacuation, including lodging expenses, transportation, meals,

clothes, toiletries, lost wages, and similar expenses. Over five hundred people submitted claims,

and nearly all of them received the requested reimbursement.

In December 2003, multiple lawsuits were filed in response to the explosion and

evacuation. (Supp. 1, Complaint for Money Damages and Class Certification with Jury Demand

Endorsed Hereon ("Complaint")). The lawsuits sought solely monetary damages, and did not

seek to enjoin Aldrich from continued operation of its Isotec facility. (Supp. 12, Complaint,

p. 12). The trial court certified the matter as a partial class action, with the class members

asserting claims for negligence, nuisance, and strict liability. (Appx. 143-44, Oct. 21, 2003 Final

and Appealable Decision, Order and Entry Sustaining the Plaintiffs' Motion for Class

Certification Subject to Specific Conditions and Modifications ("Class Cert. Order"), p. 93-94).

None of the class members made claims of personal injury as a result of the explosion.

(Supp. 1-12, Complaint, pp. 1-12). The trial court granted summary judgment to Aldrich on the

Plaintiffs' claims of infliction of emotional distress due to a lack of severity under the standard in

Paugh v. Hanks (1983), 6 Ohio St. 3d 72, 451 N.E.2d 759. (Appx. 182, January 6, 2006

Decision, Order & Entry Sustaining in Part and Overruling in Part Defendant Aldrich's Partial

Summary Judgment Motion ("Partial Summary Judgment Award"), p. 7). That decision was

never appealed.

As part of its order on certification, the trial court separated the case into four

phases. Phase I addressed whether Aldrich had a legal duty to the residents surrounding Isotec

and whether it breached that duty. Phase II concerns the issues of causation and compensatory

damages on an individualized basis. Phase II was the subject of the April 2007 trial and is the

6



subject of this Appeal. Phases III and IV would determine questions regarding punitive

damages. (Appx. 74-81, Class Cert. Order, pp. 24-31).9

Prior to the April 2007 trial, Aldrich conceded the elements of duty and breacli of

duty, rendering the issues in Phase I moot. (Supp. 14-15, Oct. 11, 2006 Notice of Defendant

Aldrich Chemical Company, Inc's Decision Not to Contest Phase I Liability and Motion for

Scheduling Conference "Decision Not to Contest," p. 2-3). The case then proceeded to the first

Phase II trial. Not all class members participated in the first Phase II trial. Instead, thirty-one

Plaintiffs were randomly drawn to present their damages claims in the first Phase II trial. None

of the class members in the first Phase II trial asserted claims for property damage. T'he issue for

the jury dirring the Phase II trials was the amount each individual plaintiff should have been

awarded in compensatory damages for the explosion and subsequent evacuation. (Appx. 75,

Class Cert. Order, p. 25). The compensatory damages claims for this Phase II trial consistcd

only of three categories of damages -- loss of use, annoyance and discomfort, and out-of-pocket

evacuation expenses. (Appx. 74-8 1, Class. Cert. Order, pp. 24-31).

Testimony and reference to fear was pervasive throughout the trial. During

opening statement, reference was made to atomic weapons. (Supp. 23; Tr. 223). Counsel spoke

of "toxic" chemicals that could "poison" a person, even though no one had ever claimed to have

been poisoned. (Supp. 22; Tr. 215). Also, Plaintiffs' counsel made a concerted effort to

introduce "terrorist" attacks into voir dire and opening statement. (Supp. 21, 23; Tr. 90, 223).

Most of the Plaintiffs testified extensively regarding their fears and concems relating to the

explosion. For example, some of the plaintiffs testified about fearing that another 9-11 was

9 Phases III and IV have not yet occurred, as the issues surrounding this Appeal involve the
Phase II trials.
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occurring,10 that a bomb or airplane had crashed," that the environment had been polluted,'Z or

that there might be another explosion.13 Testimony about fears and concerns was so prevalent,

the trial court commented at the end of the trial that: "[T]here was testimony -- reference to fear

in opening statement and really throughout a great bulk of these witnesses there was free --

testimony freely given -- about how all of these witnesses were fearful." (Supp. 72; Tr. 1597-

98).

Only one Plaintiff appealed her jury award to the Court of Appeals: Taylor

Ferguson, who was ten years old at the time of the explosion. (Supp. 56; Tr. 947). Ferguson

testified that she was at a friend's house across the street when she heard the explosion. Her

friends' parents sent the children to the basement in a crawl space "for five or six minutes."

(Supp. 56-57; Tr. 949-50). Ferguson "wasn't crying or anything," (Supp. 56; Tr. 949), but "it

was really weird," "everybody was upset," and "it was just really awkward." (Supp. 56-57;

Tr. 949-50). She then went home and left with her parents to her grandparent's house.

(Supp. 57; Tr. 951). Ferguson had been to her grandparent's house before (after school) and had

spent the night a couple of times. (Supp. 57; Tr. 952). By going to her grandparent's house, she

did not get the chance to "hang outside and stuff like that" with friends. (Supp. 57; Tr. 952-53).

That night, the couch was "itchy." (Supp. 58; Tr. 955). The time spent at her grandparent's

house on Sunday was "just kind of a boring day." (Supp. 58; Tr. 954). The next day, Monday, "I

think I just woke up because I don't think I had school the next day and just pretty much watched

10 Supp. 31, 47; Tr. 407, 764-65.

11 Supp. 45, 47; Tr. 686-87, 764-65.

12 Supp. 51; Tr. 848-49.

13 Supp. 46, 52; Tr. 696-97, 852-53.
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craft shows with my grandma." (Supp. 58; Tr. 955-56). She retumed to her house when her

mother picked her up after work Monday evening. (Supp. 58; Tr. 956).

The trial court did not exclude any testimony relating to Ferguson's or any other

Plaintiffs' fears or concerns, but it did give a limiting instruction:

"(I]n this trial one of the items that is not the subject of a damage
calculation by the jury are the fears or the subjective concems of
the homeowners, and there may be testimony in the upcoming
witnesses that may have relevance in a limited degree with respect
to other testimony, but just so you understand at this point you're
not to be -- you will not be awarding any damages based upon any
of the individual homeowner's internal fears or concerns."

(Supp. 38; Tr. 548).14

At the close of the trial, the judge instructed the jury as follows:

"Annoyance and discomfort: By a preponderance of the evidence,
you will determine whether the plaintiffs suffered any personal
annoyance and discomfort as a proximate result of the explosion
and/or evacuation and, if so, what reasonable amount of money, if
any, Aldrich ought to pay to the plaintiffs for that discomfort and
annoyance.

When considering annoyance and discomfort damages, no precise
rule for ascertaining the damage can be given as, in the very nature
of things, the degree of personal annoyance and discomfort is not
susceptible to exact measurement. However, a plaintiff may not
recover for trifling annoyance and unsubstantiated or unrealized
fears. There must be an appreciable, substantial, tangible harm
resulting in actual, material physical discomfort. However, the
plaintiffs need not demonstrate bodily injury to establish physical
discomfort. Furthermore, evidence of pecuniary loss is not
required to recover damages for discomfort and annoyance.

Fear, standing alone, is not an item of compensable damages.
However, testimony of fear may be considered for the limited

14 The limiting instruction was given during the testimony of Plaintiff Darlene Hayden. No
limiting instruction was given during Ferguson's testimony.
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purpose of determining whether the plaintiffs have suffered the
compensable items of damages of loss of use of property and
annoyance and discomfort as defined by this Court."

(Supp. 77; Tr. 1618-19) (emphasis added).' s

At one point in the trial, during the recross-examination of Diane Szydel,

Plaintiffs attempted to introduce both a letter sent by Miami Township to Isotec after the

explosion and evidence regarding the substance of certain town hall meetings held by Isotec in

late 2003. (Supp. 35-36; Tr. 528-33) (Appx. 43-44, Ct. App. Opin., ¶ 127). Plaintiffs' proffer

about these subjects asserted that the evidence would have related to the fears and concerns of

some of the citizens of Miami Township about Isotec's operations, the explosion, the uncertainty

of what caused the explosion, prior incidents, the gas that was released, and whether there was a

risk for furirre explosions. (Supp. 42-44; Tr. 667-75) (Appx. 43-44, Ct. App. Opin., ¶ 127).

There was no proffer that Ferguson lcnew about any of these subjects. Id. Prior to trial, the court

ruled that evidence relating to Isotec's past history, as well as evidence regarding the cause of the

explosion, was irrelevant and inadmissible as to the Phase II issues of proximate causation and

damages. (Appx. 189-90, March 20, 2007 Transcript of Pretrial Rulings of Montgomery County

Court of Common Pleas ("Pretrial Rulings"), pp. 12-15). "fhese topics would be admissible as to

Phases I, III, and IV, which would consider the culpability of Aldrich's conduct, but not in the

Phase II trial, which was limited to causation and damage. The trial court further found that such

evidence could not withstand Ohio R. Evid. 403, because any relevance was "substantially

15 The basis for this instruction can be found in OJI-CV 621.13; Antonik v. Chamberlain
(Summit Cty. 1947), 81 Ohio App. 465, 476, 78 N.E.2d 752; Rautsaw v. Clark (Preble Cty.
1985), 22 Ohio App. 3d 20, 21, 488 N.E.2d 243; Bullock, 2001-Ohio-3220, ¶11; and Miller v.
Horn (June 28, 1996), Clark App. Nos. 95-CA-113, 95-CA-1 14,1996 Ohio App. LEXIS 2678, at
*11.
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outweighed by unfair prejudice, confusion of the issues and misleading the jury[.]" (Appx. 190,

Pretrial Rulings, pp. 14-15).16

Upon Aldrich's objection during the recross-examination of Ms. Szydel, the trial

court again ruled at sidebar that the proposed evidence regarding the substance of the town hall

meetings had no relevance to proximate causation and damages, the only two issues under

consideration in Phase II of the trial. (Supp. 36; Tr. 532-33). The court similarly sustained

Aldrich's objection to the introduction of the letter as irrelevant to Phase II, and even if it had any

relevance, the probative value was substantially outweighed by the unfair prejudice engendered

by the letter's reference to past history at Isotec. (Supp. 36; Tr. 530-531). Later, during

Plaintiffs' proffer, the trial court clarified its ruling as to the town hall meetings, stating that it

was not issuing a blanket ruling that no evidence about the town hall meetings would be allowed,

but again finding that the evidence as proffered by Plaintiffs was irrelevant to proximate

causation and damages. (Supp. 43; Tr. 672-73).17

At the conclusion of trial, the trial court submitted all of the Plaintiffs' cases to the

jury, finding that ajury could properly make awards for reimbursement of expenses, for loss of

use of property, or for annoyance and discomfort. In many cases, the jury made awards under all

three categories. The average verdict for all thirty-one Plaintiffs was approximately $210 per

16 For the same reasons, the trial court sustained a motion by the Plaintiffs to exclude evidence
relating to Isotec's claims reimbursement process as inadmissible during Phase II.
(Appx. 187-88, March 20, 2007 Transcript of Pretrial Rulings of Montgomery County Court of
Common Pleas ("Pretrial Rulings"), pp. 5-8).

17 During the proffer, Plaintiffs' counsel also admitted that the evidence at issue dealt with the
types of subjective emotional discomforts that the court had already found inadmissible.
(Supp. 43; Tr. 670-71). In response to counsel's admission, the court reiterated its ruling (outside
the presence of the jury) that subjective fears and concerns are not compensable elements of
damages under annoyance and discomfort. (Supp. 44; Tr. 674-75).
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Plaintiff. The jury awarded Ferguson $100 for annoyance and discomfort. (Supp. 81-82; Tr.

1783-84). The jury declined to make an award to Ferguson for loss of use, although both of her

parents received loss of use awards.

On July 15, 2008, Ferguson appealed,18 asserting five assignments of error.

(Appx. 8, Ct. App. Opin. ¶¶ 2-4). The Court of Appeals affirmed in part and reversed in part.

(Appx. 49-50, December 24, 2008 Judgment Entry of the Montgomery County Court of

Appeals). With respect to the issues on which it reversed, the Court of Appeals held that the trial

court erred: (1) in instructing the jury that a plaintiff must show an appreciable, substantial,

tangible injury resulting in actual material, physical discomfort in order to recover damages for

annoyance an discomfort; (2) in instructing the jury that fear and subjective concerns could not

be considered in deciding whether the plaintiffs should recover damages for personal annoyance

and discomfort, and (3) in excluding certain evidence from the trial. (Appx. 8-9, Ct. App. Opin.,

¶¶ 5-9).

Aldrich filed its Memorandum in Support of Jurisdiction with this Court on

Febiuary 9, 2009. (Appx. 1). On June 4, 2009, the Supreme Court granted jurisdiction to hear

the case and allowed the appeal. (Appx. 202).

ARGUMENT

Proposition of Law No. 1: To recover annoyance and discomfort damages for a nuisance
claim, the plaintiff must establish an appreciable, substantial, tangible harm resulting in
actual, material, physical discomfort.

18 To produce a final appealable order, Ferguson dismissed her punitive damages claims, and the
trial court entered a judgment that included a finding of no just reason for delay. (Appx. 200-01,
May 22, 2008 Entry of the Montgomery County Court of Common Pleas).
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I. ANNOYANCE AND DISCOMFORT DAMAGES ARE LIMITED TO RECOVERY
FOR PHYSICAL DISCOMFORTS

The Court of Appeals erred when it held that a plaintiff could recover damages for

hurt emotions as a part of annoyance and discomfort damages for nuisance claims. It is well-

established under Ohio jurisprudence that recovery for annoyance and discomfort 19 requires a

showing that the plaintiff suffered a material, physical discomfort. Damages for hurt emotions

are not available under a nuisance theory of recovery.

A. Only Material, Tangible, Physical Discomforts Qualify for Nuisance Damaees

At least by 1832, the Supreme Court of Ohio required that nuisance injuries "be

real and substantial," or "material, substantial." Cooper v. Hall (1832), 5 Ohio 320, 323

(emphasis in original). Thirty years later, the Ohio Supreme Court confirmed a trial judge's

instructions that "the plaintiff in the action must have suffered a real, material and substantial

iniury, to entitlc him to recover[.]" Columbus Gas Light & Coke Co. v. Freeland (1861),

12 Ohio St. 392, 1861 Ohio LEXIS 154, at * 15 (emphasis added) (describing further that a

nuisance was an "inconvenience materiallv interfering with their physical comfort..."). Id. at

* 13 (emphasis in original, emphasis added). At the turn of the twentieth century, the Supreme

Court held that "it has always been the law that in order to subject one to an action for nuisance

the injury must be material and substantial. It must not be a figment of the imagination. It must

be tan¢ible." Eller v. Koehler (1903), 68 Ohio St. 51, 55, 67 N.E. 89 (emphasis added).

In 1947, Ohio courts clarified this long-standing principle, setting forth the

modern statement of the standard for recovery of annoyance and discomfort nuisance damages:

19 "Annoyance and discomfort" is just one category of damages available in a nuisance case. The
other categories are a) restoration costs, or in the appropriate case diminution in value, and
b) loss of use. Reeser v. Weaver Bros. (Darke Cty. 1992), 78 Ohio App. 3d 681,686, 691, 605
N.E.2d 1271.
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"This rule has sometimes been erroneously interpreted as a
prohibition of all use of one's property which annoys or disturbs
his neiglibor in the enioyment of his property. The question for
decision is not simply whether the neighbor is annoyed or
disturbed, but is whether there is an injury to a legal right of the
neighbor. The law of private nuisance is a law of degree; it
generally tmiis on the factual question whether the use to which
the property is put is a reasonable use under the circumstances, and
whether there is 'an appreciable, substantial, tangible injury
resulting in actual, material, physical discomfort, and not merely a
tendency to injure. It must be real and not fanciful or imaginary,
or such as results merely in a trifling annoyance, inconvenience, or
discomfort."'

Antonik v. Chamberlain (Summit Cty. 1947), 81 Ohio App. 465, 476, 78 N.E.2d 752 (emphasis

added) (quoting 39 Am. Jur. Nuisances § 30 (1947), and citing Eller, 68 Ohio St. 51.

The Antonik standard has been cited by Ohio courts for sixty years, and it remains

the standard for recovery today. Rautsaw v. Clark (Preble Cty. 1985), 22 Ohio App. 3d 20, 488

N.E.2d 243, paragraph two of the syllabus (quotiug Antonik v. Chainberlain with approval).

Antonik itself was an injunction case; it used the standard to determine when a nuisance existed.

Courts have applied the Antonik standard in the damages context as well. In Bullock v. Oles,

Mahoning App. No. 99 CA 223, 2001-Ohio-3220, ¶11, the court held that "[t]he factual question

is whether there is an 'appreciable, substantial, tangible injury resulting in actual, material, and

physical discomfort' during the reasonable use of the property." (quoting Rautsaw).20

In addition to Antonik, Rautsaw, and Bullock, the caselaw supporting a full

recitation of the "appreciable, substantial, tangible injury resulting in actual, material and

physical discomfort" standard for annoyance and discomfort is overwhelming. At least seven

20 Not surprisingly, the current edition of Ohio Jurisprudence, the basic textbook of Ohio law,
cites verbatim this same language. 72 O. Jur. 3d Nuisances § 9.
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appellate districts have cited this exact litany as the standard for recovery.21 In other cases, Ohio

courts have found that the plaintiff must prove physical discomfort.ZZ

The caselaw overwhelmingly supports the notion that to recover annoyance and

discomfort damages, a plaintiff must establish an appreciable, substantial, tangible injury

resulting in actual, material, physical discomfort. It is unreasonable to suggest that courts used

multiple words to mean the sarne thing -- tangible, material, and physical -- and not really

intended those words to mean physical.

B. To Be Recoverable Under a Nuisance Theory, Physical Discomforts Must Affect
One of the Five Senses

"Cases supporting recovery for personal discomfort or annoyance involve either

excessive, noise, dust, smoke, soot, noxious gases, or disagreeable odors as a premise for

awarding compensation." Widmer v. Fretti (Lucas Cty. 1952), 95 Ohio App. 7, 18, 116 N.E.2d

728; Schoenbereer, 1983 Ohio App. LEXIS 12345, at *16-17 (same). In accord with this

21 Christensen v. Hilltop Sportsman Club, Inc. (Pickaway Cty. 1990), 61 Ohio App. 3d 807, 810-
11, 573 N.E.2d 1183 (4th App. Dist.) (quoting Rautsaw and Antonik); Bullock, 2001-Ohio-3220,
¶11 (7th App. Dist.) (citing Rautsaw); Schoenberger v. Davis (June 23, 1983), Cuyahoga App.
No. 45611, 1983 Ohio App. LEXIS 12345, at *8-9 (8th App. Dist.) (quoting Antonik); Antonik,
81 Ohio App. at 476 (9th App. Dist.) (citations omitted); Stewart v. Seedorff (May 27, 1999),
Franklin App. No. 98AP-1049, 1999 Ohio App. LEXIS 2375, at *21 (10th App. Dist.) (citing
Rautsaw); Park v. Langties (Oct. 11, 1991), Portage App. No. 90-P-2252, 1991 Ohio App.
LEXIS 4903, at *4-5 (11th App. Dist.) (quofing Antonik); Rautsaw, 22 Ohio App. 3d at
paragraph two of the syllabus (12th App. Dist.) (following Antonik). No cases contradict this
standard.

21 Miller, 1996 Ohio App. LEXIS 2678, at * 11, * 14 (using the term "substantial physical
discomfort" and later adding the words "actual, and material"); O'Neil v. Atwell (Portage Cty.
1991), 73 Ohio App. 3d 631, 636, 598 N.E.2d I 10 ("In essence, the trial court must look at what
persons of ordinary tastes and sensibilities would regard as an inconvenience or interference
materially affecting their physical comfort to a degree which would constitute a nuisance.");
Wells, 1990 Ohio App. LEXIS 4388, at *4-5 ("A nuisance is that which annoys and disturbs one
in possession of his property, rendering its ordinary use or occupation physically uncomfortable
to him.").
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description, Ohio courts have awarded damages for annoyance and discomfort in the following

circumstances: (1) the bad odor and noise associated with running a pet cemetery, which

prevented neighbors from engaging in outdoor activities or opening their windows;23 (2) a

leaking septic tank, which emitted foul odors and created visible effluent, preventing a family

from using their backyard;24 (3) excessive fly ash, which made it "unbearable" to sit on their

porch; the fly ash was so heavy falling on a neighboring home and its occupants that it

penetrated into the living room, bedrooms, and food inside the house;25 (4) land fill operations

which caused noise, dust, "noxious and offensive odors," insects, and rodents to "permeate" and

"infest" a neighbor's home;26 (5) the stench and sight of mass quantities of dead fish at a

commercial fishing enterprise;27 (6) the "nearly continuous and overwhelming" noise from a

large rooster farm that forced neighbors to keep their windows closed and disrupted sleep;28 and

(7) an intensely bright light shining into a home, which interfered with sleep.z9

In each of these cases, awards for annoyance and discomfoit were based upon

some type of "physical discomfort to the plaintiff in the enjoyment of his home and premises."

Frey v. Oueen City Paper Co. (Miami Cty. 1946), 79 Ohio App. 64, 69, 66 N.E.2d 252. These

23 Miller, 1996 Ohio App. LEXIS 2678, at *13-15.

24 Bullock, 2001-Ohio-3220, ¶12.

25 Frey v. Queen City Paper Co. (Miami Cty. 1946), 79 Ohio App. 64, 65-67, 71-73, 66 N.E.2d
252.

26 Lasko v. Akron (Summit Cty. 1958), 109 Ohio App. 409, 410, 166 N.E.2d 771.

27 Reeser, 78 Ohio App. 3d at 684-85.

28 Forrester v. Webb (Feb. 16, 1999), Butler App. No. CA98-04-070, 1999 Ohio App. LEXIS
474, at*3-4 (Appx. Tab 14).

29 Tullys v. Brookside Condo. Assoc. (June 2, 1986), Stark App. No. CA-6849, 1986 Ohio App.
LEXIS 7081, at *2-4.

16



cases demonstrate that, to meet the physical discomfort standard articulated in Antonik, the

nuisance must affect one of the five senses--smell, hearing, sight, touch or taste.

The Court of Appeals misread these and other cases (see Section V below) when

it concluded that physical discomfort affecting one of the five senses was not a requirement for

annoyance and discomfort damages.

C. Emotional Harms and Fears Are Not Physical Discomforts and Are Not
Recoverable Under a Nuisance Theory

Fears, concerns and other einotional reactions are not recoverable as annoyance

and discomfort damages because they do not involve a physical discomfort. "[D]amages for bare

personal inconvenience, annoyance and discomfort [appellee] may have suffered are not

recoverable." Schoenbereer, 1983 Ohio App. LEXIS 12345, at * 17 (citing Antonik and finding

that feelings of harassment, vexation, ill temper and being upset were not recoverable under the

aimoyance and discomfort category of damages).30 Instead, plaintiffs must show physical

discomforts, such as "excessive noise, dust, smoke, soot, noxious gases, or disagreeable

odors...." Id. at * 16-17. Thus, the Court of Appeals erred when it held that a plaintiff could

recover for emotional harms as annoyance and discomfort damages in nuisance claims.

30 Accord: Miller, 1996 Ohio App. LEXIS 2678, at * 11 ("[I]t is clear that trifling annoyances are
not sufficient nor are unsubstantiated or unrealized fears."); Ohio JLixy Instructions CV 621.07(5)
(stating that "unsubstantiated or unrealized fears do not constitute nuisance").
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II. NUISANCE INVOLVES HARM TO LAND; PLAINTIFFS CANNOT RECOVER
DAMAGES FOR HURT EMOTIONS AND FEARS RESULTING FROM HARM TO
PROPERTY

It is not smprising that annoyance and discomfort damages, an element of

damages for harm to land,31 does not encompass one's fears and emotions. Injuries to subjective

feelings and the psyche cannot be recovered for claims based on injury to property. "Ohio law

siinply does not permit recovery for serious emotional distress which is caused when one

witnesses the negligent injury or destruction of one's property." Stechler v. Homyk (Cuyahoga

Cty. 1998), 127 Ohio App. 3d 396, 399, 713 N.E.2d 44 (O'Donnell, J.) (denying recovery for

emotional distress to tenant who witnessed the sudden flooding of his apartment); Strawser v.

Wri ht (Preble Cty. 1992), 80 Ohio App. 3d 751, 610 N.E.2d 610 (recognizing that an individual

may suffer a true sense of loss by the death of a pet, but finding that the plaintiff could not

recover for emotional harms resulting from witnessing the death of her puppy because the puppy

was considered "property" under the law); Reeser v. Weaver Bros., Inc. (Darke Cty. 1989), 54

Ohio App. 3d 46, 49, 560 N.E.2d 819 (holding that no recovery could be had for "one suffering

emotional distress after witnessing the negligent damaging of property over a period of time").

31 Plaintiffs allege three causes of action: nuisance, negligence, and strict liability. (Supp. 1-11,
Complaint, ¶¶ 36-41, 48-54, 67-71). However, the measure of damages is the same under all
three theories. "The measure of damages for tort harm to land is the same wliether the theory of
recovery is trespass, nuisance, negligence, or strict liability." Francis Corp. v. Sun Co., Inc.
(Dec. 23, 1999), Cuyahoga App. No. 74966, 1999 Ohio App. LEXIS 6306, at *4. There is "no
potential for a different or larger recovery under any of these theories." Id. at *5.
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Annoyance and discomfort damages are recoverable as part of a claim for harm to

property. Restatement (Second) of Torts § 929 (1979) lists annoyance and discomfort among the

categories of recoverable damage in the section entitled, "Harm to Land From Past Invasions."3z

To prove actual damages for trespass to land, a plaintiff must establish "Ph sy ical

damages or interference with use," not merely fears and concerns relating to the trespass.

Chance v. BP Chems., Inc. (1996), 77 Ohio St. 3d 17, 26-28, 670 N.E.2d 985 (emphasis added).

Just as these harm to land torts do not permit recovery for emotional harm, a plaintiff cannot

recover for emotional harm in nuisance actions. Schoenbereer, 1983 Ohio App. LEXIS 12345,

at * 17. Thus, prohibiting recovery for emotional harins as annoyance and discomfort damages

fits squarely within the law's limitations on recovery for emotional damages.

Restricting damages for hurt emotions in cases involving harm to land or property

is a practical limitation that comports with common sense. Witnessing harm to one's land or

property does not and should not involve the same level of emotions that are involved with

near-accidents involving persons or by witnessing a loved one's personal injury or death.

III. EMOTIONAL HARMS ARE RECOVERABLE UNDER A THEORY OF HARM TO
PERSONS UNDER STANDARDS ALREADY ESTABLISHED BY THIS COURT

Holding that Plaintiffs may not recover for emotional harms under claims

designed to compensate plaintiffs for harm to land does not mean that Plaintiffs could never have

recovered damages for emotional harms in this case. Plaintiffs might have recovered damages

for emotional harms if they had met the standards for a negligent infliction of emotional distress

32 This section of the Restatement has been adopted by several Ohio courts. Reeser, 78 Ohio
App. 3d at 686; Parker v. Heeler, Lake App. No. 2006-L-062, 2006-Ohio-6495, ¶¶30-36; Krofta
v. Stallard, Cuyahoga App. No. 85369, 2005-Ohio-3720, I[¶15-21; Horrisberger v. Mohlmaster
(Wayne Cty. 1995), 102 Ohio App. 3d 494, 499, 657 N.E.2d 534.
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claim articulated by this Courtin Paugh v. Hanks (1983), 6 Ohio St. 3d 72, 78, 451 N.E.2d 759.

The fact that none of the Plaintiffs in this case satisfy those standards does not mean the

standards are incorrect or should be ignored. The decision of the Court of Appeals would allow

Plaintiffs to work an end run around Paugh in situations involving a claim for nuisance.

A. A Plaintiff Cannot Recover for Emotional Injuries Unless the Plaintiff Meets the
Seriousness Standard of Paugh

This Court established in Paugh, 6 Ohio St. 3d at 78, that when a plaintiff is not

physically injured,33 recovery for einotional injuries requires proof that the injury is serious. Not

all emotional harms are recoverable.34 To be recoverable, the emotional harm must be "both

severe and debilitating." Id. Emotional harm is severe and debilitating "where a reasonable

person, normally constituted, would be unable to cope adequately with the mental distress

engendered by the circumstances of the case." Id.3s

Paugh's adoption of the "severe and debilitating" standard arose from an attempt

to balance two competing legal concepts: (1) the acknowledgement that "[e]motional injury can

be as severe and debilitating as physical harm and is deserving of redress," Schultz v. Barberton

33 Neither Ferguson nor any other member of the class has asserted claims for physical injury.

34 The law cannot protect against every irritation and annoyance that arises as a result of societal
interactions:

"It would be absurd for the law to seek to secure universal peace of mind, and
many interferences with it must of necessity be left to other agencies of social
control. Against a large part of the frictions and irritations and clashing of
temperaments incident to participation in a community life, a certain toughening
of the mental hide is a better protection than the law could ever be. ..."

Yeaaer v. Local Union 20, Teamsters (1983), 6 Ohio St. 3d 369, 374, 453 N.E.2d 666
(recognizing a cause of action under Ohio law for the intentional infliction of emotional distress)
(quotations and citations omitted).

35 Examples of emotional distress sufficiently serious so as to rise to the level of "severe and
debilitating" include "traumatically induced neurosis, psychosis, chronic depression, or phobia."
Paueh, 6 Ohio St. 3d at 78.
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Glass Co. (1983), 4 Ohio St. 3d 131, 135, 447 N.E.2d 109, and (2) the idea that "trifling mental

disturbance, mere upset or hurt feelings" cannot serve as a basis for recovery under the law.

Pau , 6 Ohio St. 3d at 78. Thus, the purpose of the standard in Paugh is the same as the

standard in Antonik: to ensure that a "trifling annoyance, inconvenience, or discomfort" is not

actionable. Antonik, 81 Ohio App. at 476.

The Paugh standard was well-considered and should not be set aside or ignored in

this case. Before settling on the "severe and debilitating" standard as the dividing point between

actionable and non-actionable claims for emotional distress, Paugh contemplated several

alternative standards that have been adopted by other states. First, the Court considered the

limitation of permitting recovery for emotional injury only when it was "parasitic" to a provable

physical injury (i.e. pain and suffering), or accompanied by a contemporaneous physical injury

or impact. Id. at 75.36 The Court rejected this restriction and held that the public policy

justifications supporting this limitation were no longer valid. Schultz, 4 Ohio St. 3d at 135.

Second, Paugh rejected the "zone of danger" rule, which requires a plaintiff to be in close enough

proximity to an accident to have been placed in actual physical danger, thereby ensuring that a

plaintiffs emotional suffering was genuine due to the fear of physical danger. Paugh, 6 Ohio St.

36 At least eight states limit recovery of emotional damages in this way. Arkansas does not even
recognize a cause of action for the negligent infliction of emotional distress, Mechs. Lumber Co.
v. Smith (Ark. 1988), 752 S.W.2d 763, 765, but does allow an award for mental injuries when
those injuries are "parasitic." McQuay v. Guntharp (Ark. 1998), 963 S.W.2d 583, 585 (citation
omitted). Likewise, with few exceptions, Alaska holds that "damages are not awarded . .. in the
absence of physical injury." Kallstrom v. United States (Ala. 2002), 43 P.3d 162, 165. Georgia,
Indiana, Kansas, Kentucky, Missouri, and Oregon all require that a plaintiff suffer a physical
impact as a result of the defendant's conduct prior to allowing for recovery of emotional harm.
John J. Kircher, The Four Faces of Tort Law: Liability for Emotional Harm, 90 Marq. L. Rev.
789, 883-906 (2007).
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3d at 75.37 The PauRh Court found this rule to be unduly restrictive because it served as an

inadequate measure of the reasonable forseeability of possible injuiy resulting from anxiety

arising from harm to the bystander's loved one. Id. at 75-76. Third, the Court decided not to

require an objective, physical manifestation of the harm resulting from the serious emotional

distress. Id. at 77.38 The Court found that advancements in modern science had demonstrated

that mental harm could be proven absent a physical manifestation of the injury. Id. Finally, the

Court rejected the notion that expert medical testimony is necessary to prove the seriousness of

the emotional injury,39 holding instead that lay witnesses familiar with the plaintiff could testify

as to changes in the emotional makeup of the plaintiff as a result of the accident. Id. at 80.

By rej ecting all of these limitations, Paugh established that the only remaining

criteria separating recoverable emotional distress from the non-recoverable variety is the

requirement that the injury be serious. Schultz, 4 Ohio St. 3d at 149 (Holmes, J. dissenting)

(noting that, in Ohio, a claim for emotional distress is "limited only by the requirenlent that

'serious' mental stress must result"). It is this sole remaining standard that the holding of the

Court of Appeals permits a plaintiff to evade by asserting annoyance and discomfort damages in

nuisance claims. There is no justification for circumventing the Paueh standard, especially as

part of claims seeking recovery for harms to land.

37 At least six states impose the "zone of danger" limitation on claims alleging emotional harm,
including: Alabama, Colorado, District of Columbia, Iowa, Nebraska and Vermont. Kircher, 90
Marq. L. Rev. at 883-906.

38 A plurality of states limit recovery for emotional harms with the requirement of a physical
manifestation, including: Arizona, Coimecticut, Delaware, Florida, Idaho, Illinois, Maryland,
Massachusetts, Michigan, Minnesota, Mississippi, Nevada, New Hampshire, New Mexico, North
Dakota, Pennsylvania, Rhode Island, South Dakota, Texas, Virginia, and Washington. Kircher,
90 Marq. L. Rev. at 883-906.

39 Some jurisdictions with this requirement include Tennessee, Utah and West Virginia. Kircher,
90 Marq. L. Rev. at 883-906.
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Allowing unfettered recoveiy for emotional harms as annoyance and discomfort

damages in nuisance cases would create two undesirable results under Ohio jurisprudence. First,

it would permit a plaintiff to circumvent this Court's deliberate and carefully articulated

seriousness standard for recovery of emotional harm, and would leave the trier-of-fact to make

its decisions with no guidance or limitations for awarding emotional damages. Second, the lack

of meaningful restrictions on the recovery of emotional damages as annoyance and discomfort

damages could subject Ohio businesses to an unascertainable amount of damages for common

law nuisance claims, allowing Ohio courts to serve as vehicles for extortion. Chance, 1995 Ohio

App. LEXIS 1250, at*22 (finding that actions based completely on fear could threaten entire

industries by forcing them to accumulate large defense costs or submit to massive monetary

settlements).40

B. A Plaintiff Caimot Recover Annoyance and Discomfort Damages for Emotional
Harm Relating to Unrealized Fears and Non-Existent Perils

The decision of the Court of Appeals permits damages for a plaintiffs subjective

eniotions over unrealized fears and non-existent perils whenever a plaintiff can tie the subjective

emotions to an incident involving a nuisance. Even if a plaintiff were to be permitted to recover

for emotional harms as annoyance and discomfort damages, he or she should not be permitted to

recover damages for unrealized fears and non-existent perils.

40 This second undesirable consequence would be most severe in class action cases, such as this
one. In the class action context, the potential liability for trifling mental disturbances could add
up to be quite significant, depending on the number of class members involved.
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Fears and subjective conceins, including fears of potential future damages, are not

compensable. In Chance, 1995 Ohio App. LEXIS 1250, at *22, the court held that "[o]ur legal

system does not and cannot recognize actions for unsustained, conceptual, or future damage."41

Similarly, Ohio does not award damages for the "apprehension of a non-existent

physical peril." Heiner v. Moretuzzo (1995), 73 Ohio St. 3d 80, 86, 652 N.E.2d 664 (denying

recovery for negligent infliction of emotional distress where defendant hospital negligently

informed plaintiff that she was HIV-positive, when in fact she was not) (citation omitted);

Dobran v. Franciscan Med. Ctr. (2004), 102 Ohio St. 3d 54, at paragraph one of the syllabus,

806 N.E.2d 537 (finding that a fear of metastasis of cancer stemming from defendant doctor's

negligence could not be the basis for a claim of emotional distress).

In the present action, Plaintiffs testified extensively regarding their unrealized

fears and non-existent perils. For example, some of the plaintiffs testified about fearing that

another 9-11 was occurring,42 that a bomb or airplane had crashed,43 that the environment had

been polluted,44 or that there might be another explosion.45 None of these events actually

occurred. Plaintiffs should not be permitted to recover for their fears or concerns of what might

41 In Ramirez v. Akzo Nobel Coatings, Licking App. No. 02CA70, 2003-Ohio-2859, ¶20, the
court held that the plaintiffs, who lived near a toxic waste dump, could not recover for alleged
diminution in value to their properties. The court found that plaintiffs' allegations of diminished
value were based "solely upon fear and public perception." Id. at ¶23.

42 Supp. 31, 47; Tr. 407, 764-65.

43 Supp. 45, 47; Tr. 686-87, 764-65.

44 Supp. 51; Tr. 848-49.

45 Supp. 46, 52; Tr. 696-97, 852-53.
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have happened, but did not. 46 The decision of the Court of Appeals would allow recovery for all

of these unrealized fears.

IV. THE TRIAL COURT'S INSTRUCTIONS TO THE JURY WERE NOT AN ABUSE OF
DISCRETION

The Court of Appeals erred when it held that the trial court's instructions to the

jury were an abuse of discretion. The trial court's jury instructions defining the Antonik standard

were not an abuse of discretion because (1) they properly articulated the standard for recovery of

annoyance and discomfort damages tmder Ohio law, and (2) they provided the jury with the

guidance necessary to determine whether the Appellee's allegations were compensable, and if so,

to what degree. Furthermore, the trial court's limiting instruction regarding the nonrecovery for

Plaintiffs' fears and emotions should have been upheld because (1) it was a correct statement of

the law applicable to the case, and (2) the trial court gave the limiting instruction in response to

Plaintiffs' efforts to emphasize fear and concern as a basis for recovery of annoyance and

discomfort damages.

A. The T'rial Court Did Not Err by Instructing the Jury with the Antonilc Standard for
Annoyance and Discomfort

At the close of trial, the trial court instructed the jury that, among other things, to

recover for annoyance and discomfort damages, "[t]here must be an appreciable, substantial,

tangible harm resulting in actual, material physical discomfort." (Supp. 77; Tr. 1618-19). As

demonstrated above (Section I), this jury instruction was a correct statement of the law. So long

as the trial court charges the jury with instructions "that are a correct and complete statement of

the law," the "precise language of a jury instruction is within the discretion of the trial court."

46 Accord: Boughton v. Cotter Corp. (10th Cir. 1995), 65 F.3d 823, 831-835 (holding that
plaintiffs could not recover for unrealized fears of cancer and disease as annoyance and
discomfort damages).
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Chambers v. Adm'r, Bureau of Worker's Comn. (Summit Cty.), 164 Ohio App. 3d 397, 2005-

Ohio-6086, 842 N.E. 2d 580, ¶5 (instruction upheld where it was similar to but not direct quote

from language from caselaw on the subject). Thus, it was not reversible error for the trial court

to instruct the jury on the well-established Antonik standard.47

Moreover, the trial court's jury instructions needed to include the Antonik

standard to guide the jury in arriving at a proper verdict. "The sole and only purpose of an

instruction, by court to jury, is to furnish guidance to the jury in their deliberations, and to aid

and assist them in arriving at a proper verdict." Atkinson v. Braddock (Knox Cty. 1920),

14 Ohio App. 205, 208. Accord: B.C. Indus., Inc. v. Oglesby & Hug aviii , Inc. (Aug. 26,

1991), Jefferson App. No. 89-J-34, 1991 Ohio App. LEXIS 4071, at *8 ("The general purpose of

jury instructions is to clearly and succinctly define the issues of the case, and by a statement of

the law applicable to the facts developed at trial, assist the jury in arriving at a correct verdict by

proper guidance, aid and assistance.").

Plaintiffs' assert that the Ohio Pattern Jury Instructions ("OJI") provide the proper

standard of instruction for annoyance and discomfort damagcs in this case. (Appx. 21-22, Ct.

App. Opin., ¶¶ 51-55). OJI suggests the following instruction for annoyance and discomfort

damages:

47 Even if this Court finds that a plaintiff may recover for emotional harms as annoyance and
discomfort damages by establishing the seriousness standard of Paugh, the trial court's jury
instruction is still a correct statement of the law as applicable to the case. The trial court granted
summary judgment to Aldrich on the Plaintiffs' claims of negligent inflictiou of emotional
distress due to a lack of severity under the standard in Pauah. (Appx. 182, Partial Summary
Judgment Award, p. 7). The only remaining avenue available for Appellee to recover annoyance
and discomfort damages was to prove physical discomfort. Thus, under the facts of this case, it
was not error for the trial court to use the Antonik standard to define annoyance and discomfort
damages.
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"ANNOYANCE AND DISCOMFORT: If you find by the greater
weight of the evidence that the defendant created a nuisance and
the nuisance proximately caused damages to the plaintiff, you will
further decide whether the plaintiff suffered personal annoyance
and discomfort. When considering annoyance and discomfort
damages, no precise rule for ascertaining the damages can be given
as, in the very nature of things, the degree of personal annoyance
and discomfort is not susceptible to exact measurement.
Therefore, you must decide what the plaintiff should have in
money, if any, and what the defendants ought to pay, if any, in
view of the discomfort or annoyance to which the plaintiff may
have been subjected." OJI-CV 621.13.

This instruction does not define what annoyance and discomfort is, nor does it

explain to the jury how to treat evidence of emotions, fears, and concerns about future

possibilities that did not occur. The trial court foresaw the jury's need for additional guidance at

a pretrial telephone conference on March 20, 2007:

". .. I also specifically in my decision said that what remains to be
tried are proximate cause and damages, I think it would be virtual
error to instruct -- essentially to tell the jury that they must award
damages for nuisance without any determination of proximate
cause or those damages or without giving them any guidance as to
-- well, how do they -- what does the Court mean by annoyance
and discomfort damage? There has to be some sort of explanation
to the jury as to what that means and how they measure it."

(Appx. 196, Pretrial Rulings, p. 40) (emphasis added). The full Antonik standard had to be given

to the jurors to help them determine whether Plaintiffs' allegations were compensable, and if so,

to what degree.

The only guidance OJI provides for annoyance and discomfort damages is that

they are not susceptible to precise measurement. OJI-CV 621.13. The OJI instructions may

provide sufficient guidance in most nuisance cases, where the physical discomfort is obvious and

is the overwhelming focus of the evidence. In the present case, however, the pattern jury

instruction was insufficient because so much of the evidence, confusingly, was of the type and
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quality that would not qualify as annoyance and discomfort damages. So much of the evidence

was of emotions that were not substantial, tangible, material, or physical. For exainple, the OJI

instruction would allow recovery for non-physical and unrealized fears such as the fear that

another 9-11 was occurring. Such a result is clearly wrong, yet the OJI instruction in the context

of the evidence of this case would have allowed it.

OJI does not provide exclusive instructions on Ohio law, and a trial court is not

confined to them. Callahan v. Akron Gen. Med. Ctr., Summit App. No. 22387, 2005-Ohio-5103,

¶10 ("[T]he instructions found in Ohio Jury Instructions are not mandatory, but rather, are

reconunended instructions based primarily upon case law and statutes.") (citation and internal

quotations omitted). The trial court did not abuse its discretion when it provided the Antonik

standard to the jury as an aid for deciding what was (or was not) legally recoverable as

aimoyance and discomfort damages.

B. The Trial Court Did Not Abuse its Discretion Giving Limiting Instructions on
Fears and Emotions

The trial court admitted all of Plaintiffs' evidence of fears and concerns, subject to

two limiting instructions, one given on the second day of trial (Supp. 38; Tr. 548) and one given

during the full instructions at the close of trial ( Supp. 77; Tr. 1619). These instructions were

proper because (1) they were correct statements of the law applicable to the case, and (2) the

court gave them to prevent juror confusion in response to Plaintiffs' efforts to emphasize fear and

concern as a basis for recovery.

The limiting instructions given by the trial court regarding Plaintiffs' speculative

fears were a correct statement of the law and did not mislead the jury. "[I]f the instructions fairly

and correctly state the law applicable to evidence presented at trial, reversible error will not be
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found merely on the possibility that the jury may have been misled." Smart v. Nystrom

(Montgomery Cty. 1997), 119 Ohio App. 3d 738, 743, 696 N.E.2d 268. "'Reversible error

ordinarily can not be predicated upon one paragraph, one sentence or one phrase of the general

charge to the jury."' Kendig v. Martin, Franklin App. No. 02AP-408, 2003-Ohio-1525, ¶32

(quoting Snyder v. Stanford (1968), 15 Ohio St. 2d 31, 41, 238 N.E.2d 563). Accord: Miller v.

BancOhio Nat'l Bank (Apr. 23, 1991), Franklin App. Nos. 90AP-380, 90AP-551, 1991 Ohio

App. LEXIS 2051, at *26-27 ("[A] jury charge is to be viewed in its totality and, if the law is

clear and fairly expressed, reversal will not be warranted upon any alleged error in a part of the

charge."). Instead, the instruction will be upheld unless, viewed in the context of the totality of

thejury instructions, the challenged instruction "probably misled the jury in a matter materially

affecting the complaining party's substantial rights." Nystrom, 119 Ohio App. 3d at 743 (citing

Kokitka v. Ford Motor Co. (1995), 73 Ohio St. 3d 89, 93, 652 N.E.2d 671). As discussed above

(Section III, B), a plaintiff cannot recover emotional damages for unrealized fears and non-

existent perils. Thus, the trial court's limiting instrudtions were a proper statement of the law.

Despite the non-recoverability, and thus, irrelevance of damages for unfounded

fears and concerns under Ohio law, testimony regarding Plaintiffs' fears was pervasive.48 The

trial court allowed the testimony because it determined that it was possibly relevant to other

purposes. (Supp. 29, 72; Tr. 280-81, 285-86). A plaintiffs fears or emotions would likely

explain the context and reason for the subsequent actions taken by that plaintiff. Id. (If those

48 In fact, testimony about fears and concerns was so prevalent, the trial court commented at the
end of the trial that: "[T]here was testimony -- reference to fear in opening statement and really
throughout a great bulk of these witnesses there was free -- testimony freely given -- about how
all of these witnesses were fearful." (Supp. 72; Tr. 1597-98).
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subsequent actions involved physical discomfort or loss of use, then the jury compensated the

plaintiff accordingly.)49

The trial court's limiting instructions were necessary to prevent juror confusion in

response to Plaintiffs' efforts to emphasize fear and concern as a basis for recovery. When

evidence is admissible for some purposes but not for others, a court should give a limiting

instruction under Ohio R. Evid. 105 to limit the evidence to its proper scope. Dunkelberger v.

Hay, Franklin App. No. 04AP-773, 2005-Ohio-3102, ¶25, 27, 29 (holding trial court did not

abuse its discretion in admitting evidence of prior injuries where it twice made clear in a limiting

instruction that the evidence was to be used only for the limited purpose of considering

damages).

The trial court decided that it was necessary to instruct the jury that fear and

subjective concerns were not compensable items of damage, but that they may be relevant for

other purposes. (Supp. 38, 77; Tr. 548, 1619). It was within the court's discretion to give the

limiting instructions. Due to the pervasiveness of the testimony regarding fear and subjective

concerns, the limiting instructions were necessary to prevent the jury from confusing the issues.

49 A trial court's decision to admit or exclude evidence is within its discretion and will not be
overturned absent an abuse of that discretion that materially prejudices a party. Wightman v.
CONRAIL (1999), 86 Ohio St. 3d 431, 437, 715 N.E.2d 546, cert. denied, (2000), 529 U.S.
1012, 120 S. Ct. 1286 ("The decision of whether or not to admit evidence rests in the sound
discretion of the court and will not be disturbed absent an abuse of that discretion."). Accord:
State v. Chirm (Dec. 27, 1991), Montgomery App. No. 11835, 1991 Ohio App. LEXIS 6497, at
*43-44, cert. denied, (1993), 506 U.S. 1063, 113 S. Ct. 1063, cert. denied, (2000), 528 U.S.
1120, 120 S. Ct. 944 (finding no abuse of discretion).
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TI-IE CASES CITED BY THE COURT OF APPEALS DO NOT STAND FOR THE
PROPOSITION THAT DAMAGES FOR FEARS AND EMOTIONS CAN BE
RECOVERED IN NUISANCE CASES

The Court of Appeals (Appx. 29-34, Ct. App. Opin., ¶¶ 76-96) cited to cases

allegedly standing for the proposition that subjective fears and emotions are compensable in

nuisance cases. Such an assertion is simply incorrect. None of the cases cited by the appellate

court answered, or even raised, the question of whether feelings and emotions were compensable

as annoyance and discomfort damages. Further, as the cases bear out, a court's occasional use of

the phrase "personal" discomfort is irrelevant to the issue at hand, and in no away distinguishes

betwcen physical discomfort cases and those where damages are allegedly based on non-physical

discomforts. In fact, the cited cases, except one, all involved physical discomforts. The only

case (cited by the Court of Appeals) that relied on fears and emotions, Harford, 1936 Ohio Misc.

LEXIS 1266, at *29, did not award damages. Harford provides no basis for the unprecedented

expansion of nuisance damages contemplated by the Court of Appeals.

A. The Cases Cited by the Court of Appeals Regarding Fears and Emotions Support
Aldrich's Position Regarding Physical Discomforts

The cases relied upon by the Court of Appeals to support its ruling on emotional

damages actually support Aldrich's argument that damages for annoyance and discomfort can be

recovered only for actual, tangible, physical discomforts.

For example, the Court of Appeals cited Polster v. Webb (June 21, 2001),

Cuyahoga App. No. 77523, 2001 Ohio App. LEXIS 2736, as a non-physical discomfort case,

which is remarkable since the Court of Appeals in this case expressly recounted numerous

physical discomforts suffered by the Polster plaintiffs. (Appx. 33-34, Ct. App. Opin., ¶¶ 91-96).

"Mrs. Polster testified that for three years, her family was unable to open the windows on the
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side of her house due to the dust, dirt, noise, and smell from the Webbs' property." Polster, 2001

Ohio App. LEXIS 2736, at * 13. Mr. Polster testified that "trash would blow onto their yard" and

that his enjoyment of the property was further lessened by the eyesore created by debris on

defendants' property and the swamp-like conditions on his own property caused by defendants'

conduct. Id. These are all physical discomforts because they plainly assaulted the senses of

smell, sight, and hearing. Polster mentioned no fears, emotions, or feelings experienced by the

Polsters.

The Court of Appeals cited Reeser v. Weaver Bros., Inc. (Darke Cty. 1992),

78 Ohio App. 3d 681, 605 N.E.2d 1271, as another non-physical discomfort case that supported

its reasoning. (Appx. 29-30; Ct. App. Opin., ¶ 77 ). In Reeser, the defendant's chicken egg

production business resulted in the killing of "all the fish and other living organisms" in

plaintiffs lake. Id. at 684. Far from supporting Court of Appeals' position, Reeser did not

uphold any award for annoyance and discomfort damages; the court simply found that the

plaintiff qualified as an occupant of the land and was eligible to receive such damages, and

therefore remanded the matter "for consideration of Reeser's alleged damages for aimoyance and

discomfort." Id. at 694 (emphasis added). The court did not even mention, much less analyze,

any arguments regarding fears and emotions in relation to nuisance damages. Even if the

question of what would qualify as amioyance and discomfort damages had been addressed in

Reeser, such damages could have been properly premised on the physical assault on the senses

engendered by "egg production operations involving 380,000 chickens[J" which "produced over

a million pounds of organic matter consisting of chicken manure and egg rinse waste-water" a

year. Reeser, 78 Ohio App. 3d at 684-685. This organic matter also produced a "scum" floating

on top of the lake, and resulted in the killing and rotting of an entire lake full of fish. Id.
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The physical discomforts caused by runoff from a defective septic tank in

Bullock, 2001-Ohio-3220, ¶12, included the necessity of keeping doors and windows closed

"because the noxious odor produced by the effluent made the Bullocks' yard smell 'like an

outhouse."' Mr. Bullock, when attempting to cut the grass, "had to wear a mask, take frequent

breaks, and suffered from nausea, headaches and unusual fatigue after the chore." Id. These are

not physical injuries, but rather physical discomforts caused by the noxious odors affecting

plaintiffs' sense of smell, The Bullock court did make a passing reference to Mrs. Bullock not

letting her grandchildren play in the yard because she was afraid they may catch disease.

However, the court never addressed the issue of whether fears and emotions were compensable

under annoyance and discomfort damages, and there is no indication that defendants even

objected to such evidence. The court merely summarized the testimony that was admitted into

evidence. When it analyzed the law that applied to that evidence, however, the court expressly

held that when determining damages, "[t]he factual question is whether there is an appreciable,

substantial, tangible injury resulting in actual, material, and physical discomfort during the

reasonable use of the property." Id. at ¶11 (internal quotation marks and citation omitted). The

evidence of physical annoyances and discomforts easily satisfied this standard. The damages in

another case cited by the Court of Appeals, Lasko v. Akron (Summit Cty. 1958), 109 Ohio App.

409, 410, 166 N.E.2d 771, arose from land fill operations. Those operations caused noise, dust,

"noxious and offensive odors," and insects and rodents to "permeate" and "infest" a neighbor's

home. Id. Lasko made no mention of fears or emotions.50

50 The following cases cited by the Court of Appeals were physical discomfort cases as well:
Columbus Gas Light & Coke Co. v. Freeland (1861), 12 Ohio St. 392, 1861 Ohio LEXIS 154, at
* 1, * 11, * 13-14 (sense of smell assaulted where potential nuisance involved allegations of
"unwholesome and annoying odors, gases, and stenches arising from conduct" of coke and gas
manufacturing business; court found that damages could not "merely [be] in [one's]
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The Court of Appeals also cited several cases that failed to address the question of

whether fears and emotions were compensable. Similar to the Bullock case, the single-sentence

reference to the plaintiffs' concerns about flooding during rain storms in Stoll v. Parrott &

Strawser Props., Inc., Warren App. Nos. CA2002-12-133, CA2002-12-137, 2003-Ohio 5717,

¶26, in no way reflects an appellate court's deliberate analysis of whether emotional damages

should be compensable under nuisance damages for annoyancc and discoinfort. As the Court of

Appeals conceded in its opinion below, this question was not at issue, and was thus never

addressed in Stoll. (Appx. 40, Ct. App. Opin., ¶ 113) (conceding that the Stoll court did "not

directly state[] whether [fear and worry] are specific elements of damage"). The plaintiffs'

damages in Stoll were brought about after defendant's conduct led to 16 floodings of plaintiffs'

yard, resulting in items washing up on plaintiffs' property from an old dump and requiring

extensive clean-up efforts. Stoll, 2003-Ohio-5717, ¶25. These are all physical discomforts. The

appellate court considered only whether the jury's award of annoyance and discomfort damages

was against the manifest weight of the evidence. Id. at ¶¶25-26.5 1

imagination," and must "materially interfer[e] with their physical comfort") (italics in original);
Eller v. Koehler (1903), 68 Ohio St. 51, 56, 67 N.E. 89 (analyzing jury instruction where
plaintiffs senses of hearing and touch were affected by the alleged "noise or vibration of
machinery" on defendant's adjoining lot); City of Mansfield v. IIunt (Jan. 1900), Fifth Cir.
Richland Cty., 19 Ohio C.C. 488, 1900 Ohio Misc. LEXIS 282, at * 12 (affirming nuisance where
city discharged sewage into plaintiffs creek "whereby the waters of said stream were rendered
impure and unwholesome, causing offensive and noxious odors and fumes to arise therefrom,...
and ... plaintiff and his family frequently became and were made sick in consequence thereof');
Angerman v. Burick, Wayne App. No. 02-CA-0028, 2003-Ohio-1469, ¶¶I 1, 20, 21 (affirming
nuisance where operating motor cross track caused "a great deal of noise" that was "piercing,"
and so loud that "it would be difficult for two people to carry on a conversation at a distance of
one meter").

51 The analysis in Stoll also confused evidence of loss of use under the umbrella of annoyance
and discomfort. Instead of analyzing loss of use damages as a separate and independent element
of nuisance damages, Stoll merged lost use damages with annoyance and discomfort. As a
result, the court justified annoyance and discomfort damages by referencing evidence that
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Other cases cited by the Court of Appeals siniilarly fail to support its assertion

regarding fears and emotions. Wray v. Deters (Hamilton Cty. 1996), 111 Ohio App. 3d 107,

111-113, 675 N.E.2d 881, held that temporary nuisance damages were compensable in a

temporary taking. The court accounted for the "attendant dirt, noise, and disruption for a

possible period of three years" while the state dug a large trench through the defendants'

property. Id. at 111. The court noted that the trench may be dangerous, but there was no

testimony or evidence that the appellees were afraid. Furthermore, the court failed to break

down the temporary easement valuation, preventing an analysis of what items it considered

compensable. Gertz v. N. Ohio Rifle Club, Inc. (Apr. 18, 1977), Geauga App. No. 676, 1977

Ohio App. LEXIS 7785, at *34, never discussed the factual grounds upon which the annoyance

and discomfort damages were based, much less state that annoyance and discomfort damages

were recoverable for fears and emotions. Weaver v. Yoder (Oct. 3, 1961), Tuscarawas Cty.

C.C.P. No. 35361, 184 N.E.2d 662, 1961 Ohio Misc. LEXIS 259, at *5, 8, enjoined the

defendants' blasting operations because "the smoke, noise and dust resulting from the explosions

constitutes a great discomfort." There was also evidence of significant and repetitive vibrations

and concussions. Id. at *5. The plaintiff received $1000, but not for his fear and emotions.

Rather, Weaver awarded damages on the trespass claim for the damage to plaintiffs home --

namely cracking caused by the vibrations. Id. at *8. No monetary damages were awarded for

the nuisance claim despite the fact that the court mentioned in passing that plaintiff was fearful.

plaintiffs were "unable to use their back field because they lost use of a pond due to flooding,"
and testimony that "established that there are about four acres of property that the family cannot
use, four-wheeler trails were lost, and a rear entrance to the property is not usable." Stoll v.
Parrott & Strawser Props., Inc., Warren App. Nos. CA2002-12-133, CA2002-12-137,
2003-Ohio-5717, ¶25.
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Id.52 None of these cases ever addressed the question of whether emotional harms were

compensable as annoyance and discomfort damages.

B. The "Personal" Discomfort Cases Cited by the Court of Appeals Also Fail to
Demonstrate that Feelings and Emotions Are Compensable as Annoyance and
Discomfort Damages

In addition to the cases analyzed above, the Court of Appeals cited to additional

cases that purportedly "have held that the plaintiff is entitled to recovcr damages for 'personal

discomfort and annoyance' without including a physical component." (Appx. 29, Ct. App. Opin.,

¶ 76). Again, those cases fail to address the question of whether fear and emotion are

compensable as annoyance and discomfort damages. The use of the term "personal" in a few of

the cases cited does not mean that non-physical discomfort qualifies as annoyance and

discomfort. The adjective "personal" gives no guidance whatsoever with regard to whether the

discomfort must be physical (i.e., both physical and non-physical discomforts can be "personal").

A close reading of the opinions analyzed below demonstrates both the mischaracterization of

those opinions by the Court of Appeals, and the physical nature of the discomforts involved.

In Graham & Wagner, Inc. v. Ride.e (Stark Cty. 1931), 41 Ohio App. 288, 179

N.E. 693, the court, in dicta (and not in any type of "holding"), borrowed the "personal

discomfort" language from a 1926 California nuisance case that was itself based on physical

discomfort. Id. at 293 (quoting Dauberman v. Grant (1926), 198 Cal. 586, 246 P. 319, 321

("'offensive smelling, thick, black smoke; which emanated from the defendant's smoke-stack,

52 On page 34 of the opinion of the Court of Appeals, the Court cited Weaver v. Yoder (Oct. 3,
1961), Tuscarawas Cty. C.C.P. No. 35361, 184 N.E.2d 662, 1961 Ohio Misc. LEXIS 259, and
asserted that Weaver "did not comment on the breakdown of damages." (Appx. 40, Ct. App.
Opin., ¶ 112). This assertion is false. Weaver explained the breakdown at 1961 Ohio Misc.
LEXIS 259, at *8.
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was saturated with soot" and carried into plaintiff s house, creating a nuisance)). The discomfort

in Ridge stemmed from a tombstone manufacturing business, which plaintiff complained "was

accompanied by much noise and vibration, distinctly noticeable in her premises, and by reason

thereof she was made nervous and otherwise ill." Ridge, 41 Ohio App. at 290. Of course, noise

and vibrations affect the senses of hearing and physical feeling, which are physical discomforts.

In Frev, 79 Ohio App. at 67, the question determined on appeal was whether the

trial court should have sustained a defendant's motion for a directed verdict at the close of

plaintiffs case regarding nuisance damages. The defendant claimed "there was no express

testimony as to the measure of this damage in dollars and cents." Id. at 70. The court held that

the jury should have been allowed to assess "damage by way of physical discomfort to the

plaintiff in the enjoyment of his home and premises." Id. at 69 (emphasis added).53 That

physical discomfort was brought about by excessive fly ash that was released from defendant's

coal-fired furnace and heating plant. Id. at 66-67. The fly ash inundated plaintiffs premises

inside and out, making it physically intolerable to sit on the porch without cover, and penetrating

the plaintiffs living room, bedrooms, and food. Id. The case made no reference to fears or

emotions.

53 The "personal discomfort" laziguage in Frev that was quoted in the decision of the Second
Appellate District (Appx. 28-29, Ct. App. Opin., ¶ 76) below does not represent a holding or
finding of the Frev court, but rather was part of a quotation referenced in dicta that was lifted
from an annotation in the American Law Reports. Frey, 79 Ohio App at 71. The Frey court held
in the syllabus that "[i]n an action for damages resulting from personal inconvenience ... caused
by a continuing nuisance," it was error to sustain the defendant's directed verdict motion "where
the evidence tends to show damages by way of physical discomfort to the plaintiff in the use of
his home and premises." Id. at paragraph two of the syllabus. Thus, far from using the term
"personal" to distinguish physical from non-physical discomforts, the Frev court explicitly
equated physical discomfort to personal discomfort.
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C. Reliance by the Court of Appeals on a 1936 Funeral Parlor Case Is Misplaced

Finally, the heavy reliance placed by the Court of Appeals on the 1936 case of

Harford v. Daeenhart (Jan. 27, 1936), Clark App. No. 362, 1936 Ohio Misc. LEXIS 1266,

demonstrates how far the Court of Appeals was reaching to justify its expansion of nuisance

damages. (Appx. 30-32, Ct. App. Opin., ¶¶ 78-87). The Court of Appeals cited Harford as a

case that "found the existence of a nuisance in situations where only personal annoyance, rather

than physical discomfort, has been involved." (Appx. 30, Ct. App. Opin., ¶ 78). Harford found

the proposed operation of a funeral parlor in a purely residential area to be a nuisance because it

would "be distressing to the plaintiff and others who live in the immediate vicinity, interfere with

the comfortable use of their homes, cause them mental distress resulting in lessened resistance to

disease, [and] the value of property in the vicinity will [] materially decrease ...." Id. at * 1-2,

*5-6, paragraph one of the syllabus. Citing almost exclusively to out-of-state caselaw, Harford

represents the lone instance where the Court of Appeals found that a nuisance based principally

on non-physical annoyance existed. Even so, the case says nothing about the availability of

nuisance damages.54

Can this 1936 funeral parlor case, championed by the Court of Appeals, really

justify the unprecedented expansion of annoyance and discomfort damages to include feelings

and emotions? First, this Court has never adopted Harford or its reasoning. Harford, when faced

with the issue of determining whether the funeral parlor should have been deemed a nuisance,

54 Antonik, too, was an injunction case, not a damages case. Nonetheless, the Court of Appeals
recognized that caselaw supports using the Antonik standard "in a damages context." (Appx. 25,
Ct. App. Opin, ¶ 65) (citing Bullock, 2001-Ohio-3220). Despite this authority, the Court of
Appeals criticized the Antonik standard as being "really more pertinent to the question of
whether a nuisance exists." (Appx. 27-28, Ct. App. Opin., ¶ 71). How can the Court of Appeals
criticize Antonik for not being a damages case (even though Bullock and other cases did analyze
damages) and then follow Harford with respect to damages issues?
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simply chose to follow the holdings of certain out-of-state cases over the holdings of other

out-of-state cases. Harford could have easily chosen to follow those states where funeral parlors

were deemed nuisances only where physical discomforts were involved.55 Until this case,

neither this Court nor any other court in Ohio has followed Harford on these grounds. Since

Harford, at least one court has rejected its reasoning, ruling instead that "damages for bare

personal inconvenience, annoyance and discomfort ... are not recoverable." Schoenberger,

1983 Ohio App. LEXIS 12345, at * 17 (rejecting damages for feelings of anxiety, nervousness,

and vexation). Therefore, the holding in Harford is not binding authority.s6

Second, I3arford is easily distinguished from the present case because the

plaintiffs in Harford sought injunctive relief, not damages. Harford, 1936 Ohio Misc. LEXIS, at

* 1. By contrast, Plaintiffs here seek money damages only and not an injunction. Harford is

55 For example, a case contrary to Harford was L. D. Pearson & Son v. Bonnie (1925), 272 S.W.
375, 376-378, 209 Ky. 307 (holding that the alleged "mental annoyance," "depression," or
"sentimental repugnance" created by a proposed funeral parlor was not enough to create a
nuisance and basing its holding in part on a case preventing a white neighborhood from
prohibiting the establishment of an African-American churclr; "annoyance which warrants relief
is of a real and substantial character and such as impairs the ordinary enjoyment, physically, of
the property").

Kentucky continues to prohibit recovery for hurt emotions in nuisance cases. Ky. Rev. Stat.
§ 411.560.

56 Harford is also out-of-date. It emphasized the "depressed feeling" that would be generated by
a funeral parlor built in a residential area. Harford v. Da eg nhart (Jan. 27, 1936), Clark App.
No. 362, 1936 Ohio Misc. LEXIS 1266, at * 1, *3, paragraph one of the syllabus. However,
social mores, sensitivities, and tolerances have evolved in the last 70-plus years such that it
would be difficult to imagine a court today reaching the same conclusion as the pre-World
War II Harford court. Today, it is not uncommon to find funeral homes in modern residential
districts. Simply because one group of people do not like, or are scared by, a certain type of
business (or another group of people, for that matter), the law will not -- and cannot -- redress
such feelings with monetary compensation. The rationale of Harford, even if providing only for
an injunction, stands as an anachronism in modernjurisprudence and tolerances.
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irrelevant for determining the standard for awarding annoyance and discomfort dainages because

Harford never addressed the issue of damages.

Injunctions, unlike damages, are sometimes granted in nuisance cases based on

the likelihood or danger of future harm. Sanson Co. v. Gran¢er Materials, Inc., Cuyahoga App.

No. 89050, 2007-Ohio-5852, ¶10 ("while the past damage to plaintiffs may have been

compensable, it was proper for the court to enjoin repetition of the harm in the future, to avoid a

multiplicity of suits"). However, compensatory damages are not available except as

compensation for real, physical, material harm that has already occurred. Bullock,

2001-Ohio-3220, ¶11. Accord: Reynolds v. Akron-Canton Re 'g 1 Airport Auth., Stark Cty. App.

No. 2008CA00143, 2009-Ohio-567, ¶31 (granting motion to dismiss plaintiffs' nuisance claim

for damages because it was "based upon possible future actions and damages" although "it might

be a valid claim for injunctive relief'). Further, neither a finding of nuisance nor an award of

injunctive relief entitles a plaintiff to monetary damages. "An award of damages does not

inevitably follow the finding of a nuisance." Bullock, 200 1 -Ohio-3220, ¶] 0; Blevins v. Sorrell

(Wairen Cty. 1990), 68 Ohio App. 3d 665, 669, 589 N.F.2d 438 (noting that the "finding of

nuisance will permit recovery for inconvenience or annoyance caused by the maintenance of the

nuisance," but holding that "the award of money damages does not inevitably follow a finding of

nuisance") (citation omitted). Accord: Myers v. Wild Wilderness Raceway, Hocking App.

No. 08CA3, 2009-Ohio-874, ¶39 ("[A]lthough finding a private nuisance allows for the recovery

of damages for annoyance caused by the nuisance, an award of damages does not inevitably

follow the finding of a nuisance.") (internal quotations and citation omitted); Angerman v.

Burick, Wayne App. No. 02-CA-0028, 2003-Ohio-1469, ¶¶32-35 (upholding trial court's
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decision to enjoin defendants from operating motor cross track because of excessive noise, but

declining to award damages for annoyance and discomfort).

It is not surprising that no court, until this case, has ever cited Harford as support

for an award of annoyance and discomfort damages for fears and concerns. Harford never

addressed the question of damages.

Proposition of Law No. II: In a trial in which liability has already been admitted and the
questions for the jury are limited to causation and compensatory damages, it is not an
abuse of discretion to exclude evidence relating solely to punitive damage questions.

VI. THE COURT OF APPEALS SHOULD HAVE UPHELD THE EVIDENTIARY
RULINGS OF THE TRIAL COURT

The trial court's admissibility rulings (both before and during the trial) under

Rules 402 and 403 were not abuses of discretion, and should have been upheld. (Supp. 35-36,

42-44; Tr. 528-33, 667-75) (Appx. 189-90, Pretrial Rulings, pp. 12-15) (Appx. 43, 44, 46, Ct.

App. Opin., ¶¶ 127, 141).57 The Apri12007 trial focused on only two issues: proximate

causation and damages. The trial court excluded the evidence because it related to liability

questions (Phase I) and to questions of punitive damages (Pliases III and IV). By excluding the

evidence, the trial court kept the trial focused on relevant issues, prevented tangential

trials-within-trials, and avoided jury confusion. The Court of Appeals sidestepped the trial

court's reasoning and found that Plaintiffs might have been able to recover damages after the

24-hour evacuation period, and that evidence potentially related to such damages should have

been admitted by the trial court. (Appx. 42-46, Ct. App. Opin., ¶¶ 121-136). The Court of

57 The excluded evidence included testimony about Isotec's past history, the substance of town
hall meetings held after the explosion, and a letter sent to Isotec by Miami Township after the
explosion. The letter and town hall meetings referenced the uncertain cause of the explosion, the
past history at Isotec, and Plaintiffs' fears of future harm. (Supp. 35-36, 42-44; Tr. 528-33,
667-75).

41



Appeals speculated as to the possibility that the past history at Isotec "mi ht have been of some

relevance" to a potential continuing nuisance. (Appx. 47, Ct. App. Opin. ¶143) (emphasis

added). An appellate court exceeds its authority when it reverses a lower court's evidentiary

ruling for abuse of discretion based on the appellate court's speculation about the facts.

Furthermore, a continuing nuisance did not exist because nothing further happened to affect

Plaintiffs' properties.

A. A Trial Court Has Broad Discretion in Admissibility Determinations

"A trial court has broad discretion in determining whether to admit or exclude

evidence. Absent an abuse of discretion that materially prejudices a party, the trial court's

decision will stand." Krishbaum v. Dillon (1991), 58 Ohio St. 3d 58, 66, 567 N.E.2d 1291

(citations omitted). "The term 'abuse of discretion' connotes more than an error of law or

judgment; it implies that the court's attitude is unreasonable, arbitrary or unconscionable."

Blakemore v. Blakemore (1983), 5 Ohio St. 3d 217, 219, 450 N.E.2d 1140 (citations omitted).

"In applying the abuse of discretion standard, an appellate court is not free to substitute its own

judgment for that of the trial court." Lumpkin v. Wayne Hosp., Darke App. No. 1615, 2004-

Ohio-264, ¶12 (citing Berk v. Matthews (1990), 53 Ohio St. 3d 161, 169, 559 N.E.2d 1301).

This Court has further found that:

"[A]n abuse of discretion involves f a r more than a difference in ...
opinion .... The term discretion itself involves the idea of choice,
of an exercise of the will, of a determination made between
competing considerations. In order to have an 'abuse' in reaching
such determination, the result must be so palpably and grossly
violative of fact and logic that it evidences not the exercise of will
but perversity of will, not the exercise of judgment but defiance
thereof, not the exercise of reason but rather of passion or bias."
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Huffman v. Hair Surgeon, Inc. (1985), 19 Ohio St. 3d 83, 87, 482 N.E.2d 1248 (quotation and

citation omitted; deletions in original).

There are good reasons for trial courts to be given ample discretion when

determining the admissibility of evidence. Unlike appellate courts, the trial court views the

witnesses, has a better view of the intentions of trial counsel, hears the proffered testimony, and

examines the trial exhibits in context with the rest of the trial. "An appellate court must be

guided by a presumption that the findings of the trial court are correct, since the trial court is in

the best position to view the witnesses and weigh the credibility of the proffered testimony."

Eitel v. Eitel (Aug. 23, 1996), Pickaway App. No. 95CA11, 1996 Ohio App. LEXIS 3821, at *8

(setting forth the standard of review for determining "the propriety of the trial court's order

limiting the admissibility of evidence"; citations omitted). The trial court, with its ground-level

vantage point, is also ideally situated to make careful Rule 403 determinations weighing

relevancy versus prejudice of potential evidence. Aerosol Sys. v. Wells Fargo Alaim Servs.

(Cuyahoga Cty. 1998), 127 Ohio App. 3d 486, 497, 713 N.E.2d 441 ("the trial court is in the best

position to determine whether the probative value of the evidence is substantially outweighed by

the danger of unfair prejudice, or of confusing or misleading the jury") (citation omitted).

B. The Evidence Excluded Was Not Relevant to the Nuisance Damages at Issue

After weighing the competing arguments, the trial court ruled that evidence

relating to the cause of the explosion, Isotec's past history, and post-explosion events and

conduct were irrelevant and inadmissible as to Phase II compensatory damages. (Appx. 189-90,

Pretrial Rulings, pp. 12-15) (Appx. 43, 46, Ct. App. Opin., ¶¶ 126, 140) (Supp. 35-36, 42-44;

Tr. 528-33, 667-75). In large part, this ruling flowed from the structure of the litigation. In

October of 2005, the trial court established a four-phase procedure to organize how this class
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action would be conducted. (Appx. 12, Ct. App. Opin., ¶ 17). Phase I would determine liability.

Id. Phase II would be decertified, allowing Plaintiffs to prove causation and coinpensatory

damages claims individually. (Appx. 12, Ct. App. Opin., ¶ 19). The damages available included

evacuation expenses, loss of use, and annoyance and discomfort. Phase III would then be

re-certified to consider whether punitive damages would be appropriate. (Appx. 12, Ct. App.

Opin., at ¶ 20). If needed, Phase IV would determine the amount of punitive damages to be

awarded. Id. Only Phase II issues -- proximate causation and compensatory damages -- were

under consideration at the April 2007 trial. The jury charge did not include the issues relating to

Aldrich's culpability, i.e., issues of liability for the explosion or whether punitive damages should

be awarded.

The evidence excluded by the trial court had no bearing on the annoyance and

discomfort or loss of use damage categories. Stories heard at a town hall meeting after

September 21, 2003, regarding Isotec's past history could not have affected how any of the

Plaintiffs experienced the explosion and evacuation. As the Court of Appeals acknowledged,

"[t]he prior acts in question occurred long before the 2001 (sic) explosion. In fact, the most

recent event was at least three (sic) years earlier, and the statute of limitations for that event had

long since expired by the time of trial." (Appx. 47, Ct. App. Opin., ¶ 142) (citations omitted).58

Such evidence could not have added to their physical discomforts in 2003. Furthermore, the

58 The appeals court correctly found that the statute of limitations had expired, but misquoted the
dates. The most recent alleged event took place five years before the explosion in 2003.

44



Plaintiffs had already returned to their residences by the time of the town hall meetings, negating

a relationship with loss of use damages.59

The trial court's rulings also prevented the trial from devolving into endless

trials-within-the-trial regarding past history and events that had nothing to do with causation and

damages. If the trial court had admitted the proffered evidence, then it would have also had to

allow Aldrich the opportunity to rebut the evidence by proof that the past situations did not occur

or were falsely described by Plaintiffs' witnesses, that zoning authorities found that Aldrich had

not violated the zoning code, and other similar rebuttals. The trial court would have also had to

allow Aldrich the opportunity to show that it had acted reasonably and responsibly after the

explosion by, among other things, establishing a claims reimbursement process the day after the

explosion to reimburse everyone for their expenses, lost wages, property damage, and other

reimbursements. All this evidence would have required numerous additional witnesses,

including experts, to analyze and rebut allegations regarding prior incidents, greatly lengthening

the trial. Cetlinski v. Brown (6th Cir. 2004), 91 Fed. Appx. 384, 393, 2004 U.S. App. LEXIS

629 (holding under Fed. R. Civ. P. 403 that the trial court properly excluded evidence for reasons

of confusion of issues and undue delay that would result from a series of "mini-trials" relating to

past incidents). The trial court was well within its broad discretion to avoid such irrelevant

back-and-forth between the parties. The trial judge, far from being "unreasonable, arbitrary or

unconscionable," should have been given the discretion required by law.

59 Similarly, a letter sent to Isotec by Miami Township after the explosion, and evidence
regarding the cause of the explosion would not "have any tendency to establish as more probable
that the plaintiffs experienced annoyance and discomfort." (Appx. 189-90, Pretrial Rulings,
pp. 13-14).

45



C. The Court of Appeals's Continuing Nuisance Speculation Fails

In its opinion, the Court of Appeals explored the possibility of a continuing

nuisance theory. (Appx. 45, 47, Ct. App. Opin., ¶¶ 133-135, 143). Despite "agree[ing] that the

damages must be related to the explosion and evacuation," which were concluded as of

September 22, 2003, approximately twenty-four hours after the explosion, the Court of Appeals

found that if Plaintiffs could prove the existence of a continuing nuisance, then evidence of

Isotec's past history should be admissible because it "might have been of some relevance"

regarding potential damages. (Appx. 47, Ct. App. Opin., ¶ 143).60 The continuing nuisance

theory is wholly speculative and fails under the law and facts of this case. Furthermore, such

factual speculations provide a clear example for why appellate courts should give deference to

trial courts on evidentiary questions.

"A continuing ... nuisance occurs when the defendant's tortious activity is

ongoing, perpetually creating fresh violations of the plaintiffs property rights. The damage

caused by each fresh violation is an additional cause of action." Weir v. E. Ohio Gas Co.,

Mahoning App. No. 01 CA 207, 2003-Ohio-1229, ¶18 (citations omitted). Ohio courts have

found continuing nuisances in a variety of situations, often involving constant or recurrent

noises, odors, or pollution. Haas v. Sunset Ramblers Motorcycle Club (Crawford Cty. 1999),

132 Ohio App. 3d 875, 877-78, 726 N.E.2d 612 (noise from recurrent motorcycle races and

practice sessions at motorcycle racing track); Morgan v. Carlson (Apr. 8, 1987), Summit App.

60 The appeals court stated that this hypothetical continuing nuisance, if it existed, could not have
lasted longer than tliree months (from the time of the explosion until the NO distillation process
was shut down in December 2003). (Appx. 45, Ct. App. Opin., ¶ 135). The appellate court also
conceded that some evidence was presented regarding the cause of the explosion, the town hall
meetings, and Plaintiffs' post-explosion fears. (Appx. 47-48, Ct. App. Opin., ¶¶ 145-147).
"However, where the trial court erred was in restricting the evidence to, and in limiting plaintiffs
to recovery only for actual, material, physical discomfort." (Appx. 48, Ct. App. Opin., ¶ 147).
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No. 12768, 1987 Ohio App. LEXIS 6392, at *2 (seasonal odor from horse manure, where

defendant kept horses too close to plaintiffs property); Orsuto v. Franks Transp., Inc. (Dec. 30,

1983), Ashtabula App. No. 1129, 1983 Ohio App. LEXIS 11209. On the other hand, when a

plaintiffs claim arises from a single tortious act or event, a single nuisance is created, for which

there can only be one cause of action. Weir, 2003-Ohio-1229, ¶32 (no continuing nuisance

where single leak released contaniinants onto plaintiffs' properties).

A continuing nuisance did not exist here because Plaintiffs did not suffer any

continuing or refreshed physical discomforts after the explosion, evacuation, and immediate

after-effects. The cryogenic distillation operations at Isotec, standing alone, are not sufficient to

award damages. Damages can be awarded only for actual injuries to Plaintiffs that satisfy legal

standards, such as physical discomfort. Angerman, 2003-Ohio-1469, ¶12 ("Properly maintained

... roads, buildings, trees, electrical wires, and oil tanks did not constitute nuisances for they did

not cause injury to anyone."). Plaintiffs' only potential recovery relates to the September 21,

2003, explosion and the evacuation that followed. (Appx. 45, Ct. App. Opin., 1[ 133). Since that

day, there have been zero -- much less recurrent or continuous -- explosions, evacuations,

releases of gas, or any other event at the Isotee plant that could have caused the Plaintiffs

physical discomfort. Not a single "fresh violation" of property riglrts has been visited upon

Plaintiffs by Aldrich. Weir, 2003-Ohio-1229, ¶18. Even the Court of Appeals stated that "[a]

harm resulting in actual, material, physical discomfort would not have been present after the

plaintiffs returned to their homes and normal lives." (Appx. 44, Ct. App. Opin., ¶ 129).

The lack of recurring physical discomforts leaves only fear and speculation as the

basis for any continuing nuisance as envisioned by the Court of Appeals. As demonstrated

above, however, a compensable nuisance cannot reside solely in the minds and subjective
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feelings of Plaintiffs .6 1 Because Plaintiffs cannot recover damages for speculative fears about

what might happen in the future, evidence related to such speculation is not admissible. The trial

court did not abuse its discretion in excluding such evidence.

D. The Trial Court Did Not Abuse Its Discretion By Ruling That Any Relevance of
the Excluded Evidence Was Substantially Outweighed By Its Prejudicial Effect

The trial court excluded the evidence at issue not only because it was irrelevant,

but also because any relevance was "substantially outweighed by unfair prejudice, confusion of

the issues and misleading the jury[.]" (Appx. 190, Pretrial Rulings, pp. 14-15) (Appx. 46, Ct.

App. Opin. ¶ 140). Ohio R. Evid. 403 mandates that such evidence be excluded.

None of the evidence proffered by Plaintiffs and excluded by the trial court

related to how Aldrich's use of its property affected the Plaintiffs and the use of their properties.

Before the explosion, Taylor Ferguson and most other Plaintiffs had never even heard of Isotec,

let alone experienced anything. After the Plaintiffs returned to their homes at the conclusion of

the evacuation, Isotec's use of its property did not affect the Plaintiffs' properties or their

occupants in any way. The Plaintiffs emotions may have continued beyond their return home,

but those are not compensable under a nuisance theory (at least not where the emotional harm is

not severe and debilitating, as was the case here).

The unfair prejudice to Aldrich by the admission of this evidence would have

been severe. The jury would have been confused as to the basis for admissibility of the

evidence. Plaintiffs spent a significant portion of the trial attempting to inflame the jury's

61 Plaintiffs' counsel conceded that the proffered evidence dealt with the types of subjective
emotional discomforts that the court had already found inadmissible. (Supp. 43; Tr. 670-71). In
response to counsel's admission, the court reiterated to counsel (outside the presence of the jury)
that subjective fears and concerns are not compensable elements of damages under annoyance
and discomfort. (Supp. 44; Tr. 674-75).
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emotions; admitting evidence related to Aldrich's past history or alleged culpability might have

confused the jury into awarding damages because they did not like Aldrich or wanted to punish

Aldrich. Aldrich would have been forced to counter Plaintiffs' evidence with evidence of its

own, showing that it did not engage in conduct worthy of punishment. The trial court decided

that such evidence was relevant to Phase III and entirely prejudicial in a Phase 11 trial that was

supposed to be solely about causation and damage.

All these problems arise from evidence that the Court of Appeals speculated

"might have been of some relevance." Such threadbare postulations cannot establish an abuse of

discretion that requires "more than an error of law or judgment." Blakemore, 5 Ohio St. 3d at

219 (citations omitted). The trial court properly found the excluded evidence to be irrelevant,

and that any relevance was substantially outweiglied by its prejudice to Aldrich, confusion of the

issues, and tendency to mislead the jury.

VII. CONCLUSION

For the foregoing reasons, this Court should reverse the judgment of the Court of

Appeals and reinstate the judgment of the trial court.
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FAIN, Judge.

{¶1} Plaintiff-appellant Taylor Ferguson appeals from a judgment awarding

Ferguson $100 In compensatory damages against defendant-appellee Aldrich Chemical

Company, Inc. Ferguson's claim arose from an explosion that occurred at the Isotec
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Factory, which was owned and operated by Aldrich Chemical and was located in

Miamisburg, Ohio. The explosion resulted in the evacuation of residents within a one-mile

range of the factory for approximately 24 hours. A class action was subsequently filed

against Aldrich Chemical, and Ferguson was one of the class members who claimed

damages based on theories of nuisance, negligence, and strict liability,

{¶ 2} Ferguson contends that the trial court erred by omitting the phrase "ulfimately

resulting in injury" in its definition of "nuisance" for the jury, and by instructing the jury that it

could only award damages for annoyance and discomfort if there were an "appreciable,

tangible harm resulting in actual, material physical discomfort."

{¶ 3} Ferguson also contends that the trial court erred in excluding evidence of fear

and upset that she suffered, and in holding that she and other plaintiffs could not recoverfor

the loss of use and enjoyment of their property for any period of time after the 24-hour

evacuation period.

{¶ 4} In addition, Ferguson contends that the trial court erred in excluding evidence

of pdor explosions, detonations, leaks, and similar calamities at Isotec. Finally, Ferguson

contends that the jury verdict, which awarded zero damages for Ferguson's loss of use and

enjoyment of her home, and for her annoyance and discomfort, was against the manifest

weight of the evidence.

(15) We conclude that the trial court did not err in omitting the words "results in

injury" from the definitlon of nuisance. Although Aldrich Chemical admitted liability, plaintiffs

were still required to establish that the wrongful conduct or hazardous condition proximately

caused their damages, We do agree that the definition of nuisance would have been less

2
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confusing if it had mentioned i enjoyment of property. This was not an errormeriting reversal

in itself but is something that can be corrected on remand.

{¶ 6} We also conclude that the trial court erred in instructing the jury that a plalntiff

must show an appreciable, substantial, tangible injury resulting in actual, material, physical

discomfort in order to recover damages for annoyance and discomfort. This error materially

misled the jury and requires reversal of the judgment.

{¶7} The trial court did not err in refusing to admit evidence of fear and upset,

because the court actually allowed plaintiffs to present considerable evidence on this point.

Where the court did err was in instructing the jury that fear and upset could not be

considered in deciding whether the plaintiffs should recover damages for personal

annoyance and discomfort.

{¶ 8} We further conclude that the trial court erred in holding that Ferguson could

not recover for the loss of use and enjoyment of her property for any period of time that did

not directly follow the 24-hour evacuation period. The plaintiffs alleged a continuing

nulsance after the explosion, and the trial courPs reason for limiting damages was the

requirement that plaintiffs show actual, material, physical discomfort in order to recover.

{19} The trial court also erred in excluding evidence of prior explosions or

detonations at lsotec, as the relevance of this evidence was not outweighed by any

potential prejudice. Finally, In view of the disposition of the first four assignments of error,

the issue of whether the judgment is against the manifest weight of the evidence is

overruled as moot. Accordingly, the judgment is reversed, and this cause is remanded for

further proceedings.

3
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{¶ 10} Aldrich Chemical purchased the Isotec factory in 2001. At that time, and until

December 2003, Isotec was engaged in the process of cryogenic distillation of nitric oxide,

which is a highly hazardous, poisonous, and volatile chemical. The distillation process took

place in a column or cylinder known as "N03" that contained 500 to 600 pounds of nitric

oxide. During the distillation process, liquid nitric oxide was used for cooling.

{¶ 11} At about 7:15 a.m. on September 21, 2003, a nitrous-oxide leak occurred in

N03 and caused nitric oxide to be pumped out Into the environment. When nitrous oxide

combines with oxygen, it immediately forms nitrous dioxide, which is also a hazardous

material and a toxic gas.

(1112) After the leak was discovered, lsotec called the Miami Township Police

Department to report that one of its units was not being cooled properly. Isotec indicated

that an additional cooling source would run out in approximately two hours and that an

explosion could occur if the problem were not brought under control. Consequently, the

police and fire departments arrived at Isotec around 8:30 a. m. and shut down the road in

front of the plant. Around 10:15 a.m., the N03 column suddenly exploded. The explosion

was variously described as "massive," like a "sonic boom" or an "enormous crack," and as a

huge blast that sounded like a bomb going off. The explosion caused homes, doors, and

windows to move, rattle, and shake. Eyewitnesses also reported seeing a big cloud of rust-

colored gas or a purplish-mixture plume immediately after the blast.

{q 13) Officer Dipietro of the Miami Township Police Department was quite close to

4
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the explosion. Dipietro indicated that the N03 column basically came out of the ground and

pieces of debris were going everywhere. As a result, Dipietro and others took shelter under

a fire department vehicle. After the explosion, officials and Isotec personnel drew back from

the immediate area. At that time, the fire command was focused on a carbon monoxide

tank that had moved, was unstable, and was on fire.

{¶ 14} Because of concerns about further explosions, people living within a one-mile

radius of the plant were evacuated, along with some others who lived outside that area.

Police officers went door-to-door in the affected areas, explaining to residents that there

had been an explosion and that they should evacuate as soon as possible. At the time of

the evacuation, no one could give residents an idea of how long the evacuation would last.

Residents in the area left suddenly, often without necessary clothing, medicine, or their

pets, and people who were away from their homes at the time of the explosion were not

able to return to retrieve their belongings. Approximately 24 hours later, residents were

allowed to return home.

(1115) On December 1, 2003, two of the evacuated residents, Christine Banford and

Doug Graeser, filed a class action suit against Aldrich Chemical. The complaint indicated

that the plaintiffs sought to represent about 2,000 people in 500 homes in the evacuation

area. Subsequently, on December 5, 2003, a second class action was filed by William and

Melissa O'Donnell.

{¶ 16} An agreed order consolidating the two cases was filed in September 2004.1

Other pending actions were also consolidated, including a complaint brought by 36 plaintiffs

1 The O'Donnelis filed a motion to voluntarily dismiss their action under Civ.R.

5
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who lived in the "general area" of the Isotec facility, but outside the one-mile radius, and a

complaint filed by 11 other plaintiffs living in the immediate area of Isotec. In June 2006,

these cases were consolidated with the present case by agreed order.

(117) Previously, in October 2005, the trial court had filed an order certifying a class

action and establlshing a four-phase procedure. Phase One was to consist of a jurytrial on

liability issues, said to be; "[W[hetherAldrich factually breached a duty for purposes of the

negligence cause of action; whetherthe conduct and resulting explosion demonstrates strict

liability; [and] whether the conduct constitutes an absolute or qualified nuisance ***."

{¶ 18} The court also noted that, assuming a liability verdict were to be returned

against Aldrich Chemical:

(119) "(T)he class action will decertify into a 'second phase' to allow the Plaintiffs

and all putative Plaintiffs to individually presenttheir causation and compensatory damages

claims to separate juries. Notably, the'second phase' juries will be instructed as a matter of

law that the 'liability' verdict was previously determined and that the only issues for their

determination are individualized causation and compensatory damages."

{¶ 20) Assuming a recovery in Phase Two, the case would be recertified for Phase

Three, where a jury would consider whether, factually, Aldrich Chemical had acted

maliciously, with the result that punitive damages and an attorney-fee award would be

appropriate. Finally, in the event of a finding of malicious conduct, the Phase Three jury

would decide, in Phase Four, the amount, if any, of punitive damages that would be

awarded.

41(B), in October 2005, that was granted by the court.

6
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{¶ 211 In October 2006, Aldrich Chemical filed a notice wlth the trial court indicating

that it would not contest Phase One liability and would accept legal responsibility for the

damages caused by the explosion. The t(al court, therefore, canceled the jury trial thatwas

scheduled for that month and moved forward with Phase Two.

{¶22} In January 2007, the trial court randomly selected a group of claimants who

would proceed to jury trial on Phase Two. The Phase Two jury trial was held in April 2007

and included testimony from 31 claimants who lived in 17 households in the evacuatlon

area. The jury was given interrogatories for each claimant that asked the jury to state

whether Aldrich Ghemical's "negligence, ultrahazardous activity and/or nuisance had

proximately" caused damage to the particular claimant. Other interrogatories required the

jury to specify sums that would compensate a claimant for any one of six potential items of

damages. These items included: "Loss of Use of a Property before the 24-hour evacuation

period"; "Loss of Use of a Property during the 24-hour evacuation period"; "Annoyance and

Discomfort before the 24-hour evacuation period"; "Annoyance and Discomfort during the

24-hour evacuation period"; "Annoyance and Discomfort after the 24-hour evacuation

period"; and "Evacuation Expenses."

{q 23) Before the case was submitted to the jury, the trial court decided which items

of damage would be submitted to the jury for each claimant. For example, one claimant

may have set forth evidence of annoyance and discomfort during the evacuation period, but

not after. Another claimant may have set forth proof on both these items, but may not have

had evacuation expenses, and so forth. Based on its own interpretation of the evidence

and applicable law, the trial court told counsel which categories of damage would be

7
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included on each particular claimant's jury interrogatory.

(124) The jury subsequently returned verdicts In favor of the individual claimants in

amounts ranging from $35 to $625. Most claimants received compensation for loss of use

of property during the evacuatlon, with the vast majority receiving what appeared to be a

standard rate of $35. Taylor Ferguson was the only claimant who did not receive any

compensatlon for loss of use of property during the evacuation.

{¶ 25} Ferguson was also one of only a handful of claimants who received an award

for annoyance and discomfort before the evacuation. Several claimants received amounts

ranging from $50 to $250, and Ferguson received $100. Less than a third of the claimants

received damages for annoyance and discomfort during the evacuation period. Ferguson

was not one; she was awarded zero dollars for this particular claim.

{¶ 26} The trial court did not include the remaining items of damages in Ferguson's

interrogatories, so the jury did not consider whether Ferguson was entitled to damages for

loss of use before the evacuation period, annoyance and discomfort after the evacuation

period, or evacuation expenses. Notably, only one claimant was awarded damages ($35)

for loss of use of property before the evacuation period, and only three claimants received

an award for loss of use after the evacuation period. Again, these were minimal amounts,

ranging from $50 to $200. Finally, only one claimant was awarded damages for annoyance

and discomfort after the evacuation period ($50).

{¶27} Following the jury's verdict, Ferguson dismissed her claim for punitive

damages, and the trial court entered a judgment that included a finding of no just reason for

delay. Taylor appeals from the judgment in her favor in the amount of $100.

8
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{¶28} Ferguson's first assignment of error is as follows:

{¶ 29) "The trial court erred in its instructions and/or admonitions to the jury."

{130} Under this assignment of error, Ferguson contends thatthe trial court erred in

three ways when instructing or admonishing the jury: (1) by omitting the phrase "which

results from injury" from the definition of a nuisance, and/or failing to define nuisance in

terms that included a disruption of the peaceful enjoyment of property; (2) by admonishing

the jury that fears or subjective concerns of homeowners were not compensable; and (3) by

instructing thejury that it could not award damages for annoyance and discomfort unless a

claimant established "appreciable, tangible harm resulting in actual, material physical

discomfort." Each of these items will be considered separately.

A. Proximate-Cause Requirement

{¶31} At a pretrial conference, the court discussed its proposed jury instruction on

the definition of nuisance. The court's original draft proposed the following definition:

(132) "Nuisance is premised on negligence. It consists of a lawful act that is so

negligently or carelessly done as to have created an unreasonable risk of harm which

results in injury to another."

{¶ 33} Aldrich Chemical objected to the instruction, and on consideration, the tria3

court agreed with Aldrich Chemical that the portion stating "which results in injury" could

mislead or confuse the Jury because it seemed to imply that Injuries had in fact resulted,

9
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when Aldrich Chemical had reserved the right to contest causation as to particular

claimants. Accordingly, the trial court said that itwould eliminate this clause in the final jury

instructions.

{¶ 34} Ferguson contends that removing the phrase °which results in Injury" from the

definition was prejudicial because it forced claimants to show that an injury had occurred,

even though Aldrich had already conceded that it had caused injury by conceding liability

and waiving the liability phase of the trial.

{¶ 35) The law provides that:

{¶ 36} "A trial court should ordinarily give a requested jury instruction if it is a correct

statement of the law as applied to the facts of the case, and if there was evidence

presented at trial from which reasonable minds could reach the conclusion sought by the

instruction. * * * When considering whether to use a jury instruction, It Is within the sound

discretion of the trial court to refuse to admit proposed jury instructions that are either

redundant or immaterial to the case. **" Accordingly, a reviewing court will not reverse

unless an instruction is so prejudicial that it may induce an erroneous verdlct. ** * An

appellate court's duty Is to review the Instructions as a whole, and, '[ijf, taken in their

entirety, the instructions fairly and correctly state the law applicable to the evidence

presented at trial, reversible error will not be found merely on the possibility that the jury

may have been misled.'" Anousheh v. PlanetFord, Inc., Montgomery App. Nos. 21960 and

21967, 2007-Ohio-4543, ¶ 15, quoting Wozniak v. Wozniak (1993), 90 Ohio App.3d 400,

410.

{¶ 37} We find no abuse of discretion or prejudice as a result of the omission of the

10
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phrase in question. Aldrich Chemical filed a notice with the trial court indicating that it

accepted legal responsibility for the explosion. Subsequently, in January 2007, the trial

court resolved a dispute about the meaning of Aldrich Chemical's "no-contest notice."

{¶ 38} The trial court first concluded that the "no-contest notice" was ambiguous.

The court then construed the notice as an amendment to Aldrich Chemical's answer and as

an admission of the factual averments pertinent to the Ilabflfty issues in the pending cause

of action,

{539} According to the court, the liability issues under consideration were

negligence, strict liability, and nuisance. The court concluded that Aldrich Chemical's

stipulation of Iiability had satisfied the existence of a duty and its breach. However, the

court also concluded that Aldrich Chemical still intended to contest the third element of

negligence, pertaining to proximate causation and injury. Likewise, Aldrich Chemical had

stipulated the conduct of an ultrahazardous activity for purposes of the strict-liability claim,

but not issues of proximate cause and injury.

{¶ 40} During its discussion of these matters, the trial court noted the lack of precise

definition in the area of nuisance and the blending of absolute and qualified nuisance with

the elements of strict liability and negligence. The court concluded that Aldrich Chemical

had stipulated that its conduct constituted a nuisance, leaving for resolution whether the

plaintiffs had sustained injury as a proximate result of the nuisance.

{¶ 41} We agree with the trial court on these points. Aldrich Chemical admitted that

it had engaged in conduct that created a nuisance. Aldrich Chemical also admitted that it

had been negligent and that it was liable under the theory of strict liability. However, under

11
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any of these liability theories, the plaintiff must stili establish that the wrongful conduct or

hazardous condition proximatelycaused damages. See, e.g., Temple v. Wean United, Inc.

(1977), 50 Ohio St.2d 317, 321, 364 N.E.2d 267, quoting State Auto Mut. 1ns. Co. v.

Chrysler Corp. (1973), 36 Ohio St.2d 151, 152 (strict liability in tort requires a defective

product and proof that the defect was the " 'direct and proximate cause of the plaintiffs

injuries or loss"'); James v. Cincinnati, Hamilton App. No. C-070367, 2008-Ohlo-2708, at¶

31 (in a nuisance action, the plaintiff must prove breach of duty to malntain premises free of

nuisance and that the breach proximately caused plaintiff's injuries); and Collins v. Natl. City

Bank, Montgomery App. No. 19884, 2003-Ohio-6893, at ¶ 22 (elements of a negligence

claim include a duty, breach of the duty, and damages caused by the breach). See also

Goldman v. Johns-Manville Sales Corp. (1987), 33 Ohio St.3d 40, 46, 514 N.E.2d 691

(noting that plaintiffs traditionally have the burden of demonstrating that their injuries are

caused by the defendant). Accordingly, the trial court did not err in requiring plaintiffs to

prove that Aldrich Chemical proximately caused their injury and damages.

11421 Ferguson also contends that the trial court's definition omitted the concept of

"peaceful enjoyment of property" and was inconsistent with established definitions of

nuisance. Traditionally, nulsance is defined as "'the wrongful invasion of a legal right or

interest.' Taylor v. Cincinnati (1944), 143 Ohio St. 426, 432, 28 O.O. 369, 55 N.E.2d 724.

'Wrongful invaslon' encompasses the use and enjoyment of property or of personal rights

and privileges." Kramer v. Angel's Path, L.L.C., 174 Ohio App.3d 359, 2007-Ohio-7099,

882 N.E.2d 46, ¶ 15. A private nuisance has also been defined as °a nontrespassory

invasion of another's interest in the private use and enjoyment of land " Brown v. Scioto

12
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Cty. Bd. of Commrs. (1993), 87 Ohio App.3d 704, 712, 622 N.E.2d 1153.

{¶ 43} The trial court did not define "nuisance" in the jury instructions, beyond noting

that it is a lawful act so negligently done that it creates an unreasonable risk of harm. The

court went on to discuss the three potential types of recovery for a nuisance: loss of use,

annoyance and discomfort, and evacuation expenses. The court described loss of use

simply as compensation for the "reasonable loss of use" of property, without mentioning the

concept of enjoyment of the property.

{¶ 44} "A trial court is not required to give a proposed jury instruction in the precise

language requested by its proponent, even if the proposed instruction states an applicable

rule of faw. Instead, the court has the discretion to use its own language to communicate

the same fegal principles. "" * Moreover, if the court's instruction correctly states the law

pertinent to the issues raised in the case, the courts use of that instruction will not

constitute error, even if the instruction is not a full and comprehensive statement of the law.

°"" Finally, the court has the discretion to refuse to give a proposed jury instruction if that

instruction is either redundant or immaterial to the case." Henderson v. Spring Run

Allotment (1994), 99 Ohio App.3d 633, 638, 651 N.E.2d 489.

{¶45} The trial court's explanation of nuisance would probably have been more

helpful if it had included the traditional definitions that we have recited, but the omission by

itself would probably not require reversal. However, since the judgment is being reversed,

and this cause is being remanded for further proceedings, the definitions of nuisance

quoted from Kramer and Brown would be helpful to the jury and should be included.

13
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B. Requirement of Physical Discomfort

{146} Ferguson's next argument is that the trial court should have allowed the

claimants to recover for annoyanc.e, fear, or concern without imposing a requirement that

they must have encountered actual, material, physical discomfort. Ferguson contends that

the trial court further erred in giving a "physical discomfort" instruction, which caused the

jury to believe that Ferguson and other claimants must show a physical injury before they

could recover damages for annoyance and discomfort.

{¶ 47} Before the trial, both sides filed motlons to exclude or limit evidence and also

submitted proposed jury instructions. A critical consideration was whether the plaintiffs had

to show an appreciable, substantial, tangible injury resulting in actual, material, physical

discomfort in order to recover damages for annoyance and discomfort under the nuisance

claim. The defendants contended that such a showing was necessary, while plaintiffs

asserted that the concept of material or substantial physical discomfort was merely related

to the existence of a nuisance and was not a prerequisite for recovering damages for

annoyance.

{¶ 48} During a March 2007 hea(ng, the trial court stressed that "physical harm" and

"physical discomfort" are two different concepts. The trial court also concluded that thejury

would need guidance as to what was meant by annoyance and discomfort damage. After

reviewing some case law, the trial court stated:

{¶ 49} "I'm sort of gravitating to the thought that what the jury would be Instructed

would be that there must be, quote, appreciable, substantial, tangible injury resulting in

actual material and physical discomfort. That text is pulled verbatim out of the Bullock case

14
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and It's the text that is repeated in the other appellate districts.

{¶ 50} "And so I'm really gravitating to the position that the Court would not tell the

jury - instruct the jury that there must be substantial physical discomfort butthe Courtwould

instruct the jury that there must be appreciable, substantial, tangible injury resulting in actual

material and physical discomfort. But there must be physical discomfort as opposed to

nonphysical discomfort. But, again, discomfort doesn't mean harm."

{¶ 51} The court allowed the parties to submit written memoranda on the issue and

then held another conference in early April 2007. At this conference, the court concluded

that the plaintiffs must establish physical discomfort in order to recover compensatory

damages. The court also rejected plaintiffs' contention that nonphysical personal

annoyance and discomfort could be a compensable item of nuisance damages. In

particular, the court reasoned that if the plaintiff must show appreciable, tangible injury

resulting in actual, material, and physical discomfort to prove nuisance, then the

compensable item must also be physical discomfort. By the same token, if nonphysical

personal discomfort were compensable, that item would have been Included in the definition

of a nuisance. The trial court, therefore, rejected plaintiffs suggested use of 3 Ohio Jury

Instructions (2006), Section 345.13(4). This standard Ohio jury instruction states:

{¶ 52} "If you find by the greater weight of the evidence that the defendant created a

nuisance and the nuisance proximately caused damages to the plaintiff, you will further

decide what damages, if any, should be awarded to the plaintiff.

{¶53} " * * *

{¶54} "ANNOYANCE AND DISCOMFORT. If you find by the greaterweight of the

15

Appx. 21



-16-

evidence that the defendant created a nuisance and the nuisance proximately caused

damages to the plaintiff, you will further decide whether the plaintiff suffered personal

annoyance and discomfort. When considering annoyance and discomfort damages, no

precise rule for ascertaining the damage can be given as, in the very nature of things, the

degree of personal annoyance and discomfort is not susceptible to exact measurement.

Therefore, you must decide what the plaintiff should have in money, if any, and what the

defendants ought to pay, if any, in view of the discomfort or a nnoyance to which the plaintiff

may have been subjected." 3 Ohio Jury Instructions (2006), Section 345.13(2) and (4).

{155} In rejecting this instruction, the trial court again stressed that "physical

discomfort is not equivalent to bodily injury" and that the jury would be instructed that bodily

injury need not be shown. The court also stated that the plaintiffs would not be permitted to

testify that they were fearful or emotional, or that they had experienced nonphysical

subjective discomfort, because such testimony, standing alone, was neither relevant nor

admissible. However, the court commented that this evidence might be relevant and

admissible in the context of other factual issues.

(1561 The court followed this up at trial by instructing the jury du(ng the testimony of

one witness:

{¶ 57} "[I]n this trial one of the items that is not the subject of a damage calculation

by the jury are the fears or the subjective concerns of the homeowners, and there may be

testimony of upcoming witnesses that may have relevance in a limited degree with respect

to other testimony, but just so you understand at this point you are not to be - you will not

be awarding any damages based upon any of the individual homeowner's internal fears or

16

Appx. 22



concerns."

(¶ 58) At the end of the trial, the court instructed the jury that If would address three

categories of damages: "loss of use of property, annoyance and discomfort, and

evacuation expenses." The court instructed the jury:

{¶ 59) "When considering annoyance and discomfort damages, no precise rule for

ascertaining damage can be given, as, in the very nature of things, the degree of personal

annoyance and discomfort is not susceptible to exact measurement. However, a plaintiff

may not recoverfortrlfl(ng annoyance and unsubstantiated orunrealized fears. There must

be an appreciable, substantial, tangible harm resulting in actual, material, physical

discomfort. However, the plafntiffs need not establish bodily injury to establish physical

discomfort. Furthermore, evidence of pecuniary loss is not required to establish damages

for discomfort and annoyance,"

1160) Again, we review the instructions and admonitions for abuse ofdiscretion and

prejudice. As a preliminary point, we note that "[t]he measure of damages for tort harm to

land is the same whether the theory of recovery is trespass, nuisance, negligence, or strict

liability." Francis Corp. v. Sun Co., Inc, (Dec. 23, 1999), Sth Dist. No. 74966, 1999 WL

1249534, * 1. Accord Weber v. Obuch, Medina App. No. 05CA0048-M, 2005 -Ohio- 6993,

at ¶ 12. Thus, parties who sustaln Injury to real property may recover "(1) reasonable

restoration costs * * *; (2) compensation for the loss of the use of the property between the

time of the injury and the restoration * * * ; and (3) damages for personal annoyance and

discomfort if the plaintiff is an occupant of the property." Morrlsberger v. Mohfmaster

(1995), 102 Ohio App.3d 494, 499-500, 657 N.E.2d 534.
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{¶ 61) Aldrich Chemical does not dispute that Ferguson may recover damages for

annoyance and discomfort. However, Aldrich Chemical argues that under Antonik v,

Chamberlain (1947), 81 Ohio App. 465, 78 N.E.2d 752, Ohio law has always required "an

appreciable, substantial, tangible injury resulting in actual, material, physical discomfort"

before a party can recover damages for annoyance and discomfort in nuisance cases. In

opposition, Ferguson contends that Antonik and other cases simply include a physical

component to define the existence of an actionable nuisance, not to restrict the damages

that may be recovered for annoyance and discomfort.

(162) In Antonik, the Ninth District Court of Appeals considered whether to dismiss a

petition for an injunction against a company that wanted to build an airport. The petition

had been brought by neighboring landowners, who objected to the potential noise, dust,

trespassing crowds, annoyance, fright and fear of physical harm, and depreciation of

property values that could occur If the airport were built. In deciding whether the plaintiffs

had shown sufficient evidence to warrant an order for an injunction, the Ninth District

observed that "nuisance in law, for the most part consists in so using one's property as to

injure the land or some incorporeal right of one's nelghbor." 81 Ohio App.3d at 475. The

Ninth District further noted:

(163) "The necessities of a social state, especially in a great industrial community,

compel the rule that no one has absolute freedom in the use of his property, because he

must be restrained in his use by the existence of equal rights in his neighbor to the use of

his property. This rule has sometimes been erroneously interpreted as a prohibition of all

use of one's property which annoys or disturbs his neighbor in the enjoyment of his
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property. The question for decision is not simpfy whether the neighbor is annoyed or

disturbed, but is whether there is an Injuryto a legal right of the neighbor. The law of private

nuisance is a law of degree; it generally turns on the factual question whether the use to

which the property is put is a reasonable use under the circumstances, and whetherthere is

'an appreciable, substantial, tangible injury resulting in actual, material, physical discomfort,

and not merely a tendency to injure. It must be real and not fanciful or imaginary, or such

as results merely in a trifling annoyance, inconvenience, or discomfort.' " Id, at 476-477,

quoting 39 American Jurisprudence (1942), Nuisances, Section 30,

(164) Because Antonik involved the issue of injunctive relief, not damages, the court

used the above standard only in discussing whether a nuisance had occurred. The court

concluded in Antonik that the maze of conflicting evidence prevented it from stating the

plaintiffs' legal injury with any accuracy. Id. at 478. As a result, the court held that the

plaintiffs had failed to establish the irreparable injury needed for an injunction, and

dismissed the case. Id.

(¶ 65) As noted, Antonikdoes not contain any discussion of the potential elements of

damages in nuisance cases. Despite this fact, the above language in Antonik has been

used in a damages context. In Bullock v. Otes (Sept. 24, 2001), Mahoning App. No. 99 CA

223, 2001 WL 1199858, * 2, the trial court awarded $10,000 in damages to the pfaintiffs,

after finding that the defendant's defective septic tank was a nuisance. Id. at * 1. On

appeal, the defendants contended that the judgment was against the weight of the

evidence, Before discussing the evidence, the Ninth District noted:

{¶ 66} "An award of damages does not inevitably follow the finding of a nuisance. **
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* However, in assessing the damages for the maintenance of a nuisance, the trier-of-fact

may look 'to injury as occurs to the use of the property as a residence, taking into

consideration the discomfort and annoyance which the owner has suffered from the

nuisance.' Frey v. Queen City Paper Co. (1946), 79 Ohio App. 64, 70. The amount of

annoyance or inconvenience that will constitute a legal injury, resulting in actual damage,

cannot be precisely defined and must be left to the discretion of the trier-of-fact. * * *

1167) "Damages may be awarded simply for discomfort or annoyance in the use of

the property; the discomfort does not need to be constant, the value of the property

depreciated, the health of the occupants compromised, or the rental value of the property

impaired. •*" The factual question is whether there is an 'appreciable, substantial,

tangible injury resulting in actual, material, and physical discomfort' during the reasonable

use of the property. Rautsaw v. Clark (1985), 22 Ohio App.3d 20, 21. Evidence of

pecuniary loss is not required to recover damages for discomfort and annoyance caused by

a nuisance. *"* The assessment of those damages is within the province of the

trier-of-fact and the reviewing court should not substitute its judgment unless the judgment

appears to be the result of passion or prejudlce and manifestly excessive." Bullock at * 2.

(168) In applying the above standards, the Ninth District commented on the

following evidence during a two-year period when effluent continued to drain into the

plaintiffs' yard:

{q 69} "The Bullocks lost the use of their backyard and the pool located there for

family and neighborhood get-togethers due to the standing effluent on the surface of their

yard. Mrs. Bullock could not let her grandchildren play in the backyard because she was
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afraid they may get diseases from the waste. Cutting the lawn in the affected area also

caused problems. Mr. Bullock had to wear a mask, take frequent breaks, and suffered from

nausea, headaches and unusual fatigue after the chore. The effluent saturation on the

Bullocks' yard altered the grading of the ground, requiring fill dirt to repair the damage.

Further, due to the altered grading, the damage to the pool area necessitated pool repairs.

Finally, doors and windows to the house had to remain closed because the noxious odor

produced by the effluent made the Bullock's yard smell 'like an outhouse.'" Bullock at * 3.

{¶ 70} Ferguson and Aldrich both rely on Bullock as support for their respective

posltlons. Ferguson contends that physical discomfort is not required because the

damages in Bullock included worry about grandchildren playing on the property. Aldrich

cites Bullock, among other cases, for the severity of the annoyance or intrusion on which

damages are based, such as foul odors, stench from dead fish, excessive fly ash, and

nearly continuous and overwhelming noise.

{¶7t} In the case before us, the trial court focused on the fact that physical

discomfort is part of the definition of a nuisance and reasoned that damages for nuisance

could not, therefore, Inciude nonphysical discomfort. The problem with this reasoning,

however, is that courts have used various standards that do not necessarily include a

physical-discomfort component. Instead, the pertinent focus is on whetherthe annoyance

or discomfort is material and substantial, as opposed to trifling. Furthermore, even if a

physical component is present, as in Bullock, the appropriate focus is on the impact "during"

the reasonable use of the property. In the present case, the explosion had a substantial

physical Impact, and the explosion is the event from which the claims for damages flow.
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Furthermore, as plaintlffs contend, this issue is really more pertinent to the question of

whether a nuisance exists.

{¶ 72) In Columbus Gaslight & Coke Co. v. Freeland (1861), 12 Ohio St. 392, the

Ohio Supreme Court focused on whether the plaintiff had suffered a "legal injury" - which

was described as "a real, material and substantial injury." Id. at 400. Subsequently, in Eller

v. Koehler (1903), 68 Ohio St. 51, 67 N.E. 89, the plaintiff claimed a nuisance due to the

vibration and noise of the defendant's machinery. The Ohio Supreme Court stated:

{¶ 73) "[I]t has always been the law that, in order to subject one to an acHon for

nuisance, the injury must be material and substantial. It must not be a figment of the

imagination. It must be tangible. In Columbus Gas, etc., Co. v. Freeland, 12 Ohio St. 392,

this court settled this question for this state in the following definite resolution: 'What

amount of annoyance or inconvenience will constitute a nuisance, being a question of

degree, dependent on varying circumstances, cannot be precisely defined.'" Eller, 68 Ohio

St. at 55.

(174) In a subsequent situation involving a city's discharge of sewage into natural

water, a circuit court concluded:

(175) "In a case for injury to the comfortable enjoyment of property, by the owner

and occupant thereof, no precise rule for ascertaining the damage can be given, as in the

very nature of things, the subject matter affected is not susceptible of exact measurement,

therefore the jury must be left to say what in their judgment the plaintiff ought to have in

money, and what the defendant ought to pay, in view of the discomfort or annoyance to

which the plaintiff and his famfly have been subjected by the nuisance, together with such
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additional sum as will compensate plaintiff for loss of time and expenses caused by

sickness of himself and family due to the nuisance. The recovery is only limited to the

actual damage sustained." Mansfield v. Hunt (1900), 19 Ohio C.C. 488, 10 Ohio C.D. 567,

1900 WL 1068, * 6.

{¶ 76} Other cases have held that the plaintiff is entitled to recover damages for

"personal discomfort and annoyance" without Including a physical component. Graham &

Wagnerv. Rfdge (1931), 41 Ohio App. 288, 293, 179 N.E. 693. Accord Freyv. Queen City

Paper Co. (1946), 79 Ohio App. 64, 71-72, 66 N.E.2d 252 (using personal-discomfort-and-

annoyance standard in case Involving fly ash that settled on plaintlffs property. There, the

court stated that"'ft]he authorities strongly preponderate in support of the doctrine that an

occupant of real estate (whether owner or not) may recover damages for personal

discomfort, annoyance, etc., resulting to him from a nuisance, in addition to, or separate

from,, damages suffered in respect of the market value of the premises, or injuries to or

destruction of building, crops, etc., thereon"').

{¶ 77} Other cases using a similar approach include Lasko v. Akron (1958), 109 Ohio

App. 409, 412-413, 166 N.E.2d 771 (no specific claims of physical discomfort In case;

"measure of damage for nuisance is * * * the discomfort, annoyance and inconvenience in

the use of the plaintiffs property"); Gertz v. N. Ohio Rifle Club, Inc. (April 18,1977), Geauga

App. No. 676, 1977 WL 199383, * 1(no indication of physical discomfort where a rifle club

obtained a permit to engage in trapshooting on property near plaintiffs home; the appellate

court affirmed a $1,000 damages award against the club for "personal discomfort and

annoyance"); Reeser v. Weaver8ros., Inc. (1992), 78 Ohio App.3d 681, 694, 605 N.E.2d
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1271 (the discussion by the Second District Court of Appeals does not indicate that the

damages involve physical discomfort; the Second District held that an occupier of land

where a"fish-kilP' in a lake occurred due to pollution could recoverthe damages, If any, that

resulted from "discomfort and annoyance"); Wray v. Deters (1996), 111 Ohio App.3d 107,

113, 675 N.E.2d 881 (a trench dug in the plaintiff's backyard involved noise, danger,

annoyance, dirt, and disruption of life, but there was no Indlcation of physical discomfort.

The court held that temporary nuisance elements of inconvenience and annoyance may be

considered in determining the fair market value of a temporary easement).

{¶ 78} We have found the existence of a nuisance in situations where only personal

annoyance, rather than physical discomfort, has been involved. In Harford v. Dagenhart

(1936), 21 Ohio Law Abs. 308, 1936 WL 2027, the plaintiff sought to enjoin the defendant

from operating an embalming or undertaking establishment or funeral home in the

defendant's house, which was located in a residential area. 1936 WL 2027 at *1. There

was no indication in Narford that the use would expose the plaintiff to noxious smells or

chemicals, or to the risk of disease. Id. at * 1-2. Instead, the contention was that operation

of the funeral parlor would:

{¶ 79} "[B]e distressing to the plaintiff and others who live in the immediate vicinity,

interfere with the comfortable use of their homes, cause them mental distress resulting in

lessened resistance to disease, that the value of property in the vicinity will be materially

decreased." ld. at * 2.

{¶ 80} In considering whether an injunction against the operation should be granted,

we discussed the trend toward finding that the operation of a funeral parlor in a residential
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area is a nuisance, We noted authority rejecting the conclusion that nuisances could not

exist in the absence of "questions of communicating disease orfouling the air." Harford at*

5. In this regard, we quoted from a decision of the Missouri Supreme Court:

{1811 "'In other words, "** for such an establishment to constitute a nuisance, its

character must be such as to directly affect the health orgrossly offend the physical senses,

This position is without support in the decided cases. "" * A careful reading of the cases

will disclose that what has been stressed, and *"* made the basis of injunctive relief, is

this: Constant reminders of death, such as an undertaking establishment and the activities

connected with it, give rise to, impair in a substantial way the comfort, repose, and

enjoyment of the homes which are subject to them,"' Id., quoting from Street v. Marshall

(1927), 316 Mo. 698, 706, 291 S.W. 494.

{¶ 82} In HarPord, we went on to note that:

{¶ 83} "In an early leading case, Saier et v. Joy et (Mich,), 164 NW 507 it is said:

{¶ 84} "'It requires no deep research in psychology to reach the conclusion that a

constant reminder of death has a depressing effect upon the normal person,'

{¶ 85} " 'A mere trifling annoyance, inconvenience or discomfort to one with too

fastidious or refined tastes will not constitute a nuisance, yet a nuisance exists where

noxious odors or other conditions are a substantial annoyance or a physical discomfort to

an ordinary person, or an injury to his health or property.' Joyce on Nulsances, Par. 157 &

162; Wood on Nuisances, Par. 600, 20 R.C.L. 382-3,

{¶86} "'Disturbance of the enjoyment of the comfort of one's home has been

classified as within the sphere of the physical.' Bragg v, lves (1927) (va.) 140 SE 656."
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1936 WL 2027 at * 5-6.

{¶ 87} Accordingly, we concluded in Harfordthatthe injunction against operation of

the funeral home should be granted. Id. at* 11. Notably, we used the disjunctfve standard

of "substantial annoyance or physical discomfort." Id. at " 5.

{188} Likewise, in Angerman v. Burick, Wayne App. No. 02CA0028, 2003-Ohio-

1469, the Ninth District Court of Appeals affirmed a permanent injunction against operation

of a motocross track, where the "noise generated by the track was piercing and annoying

and interfered with the peace and quiet "** enjoyed In the area before the track was

opened." Id. at ¶ 20.

{¶ 89) The Ninth District Court of Appeals did conclude in Angerman that the trial

court had properly refused to award damages for annoyance. However, this decision was

not based on the plaintiffs failure to prove physical discomfort. Instead, the Ninth District

noted that a few items of testimony about annoyance and inconvenience from dust and

noise "fell short" of proving thatthe trial court had lost its way in refusing to award damages.

Id. at ¶ 35. In addition, the Ninth District Court of Appeals noted that the plaintiffs had

requested economic damages for diminution in value but did not also seek compensatory

damages for annoyance and discomfort. Id. at ¶ 36.

{¶ 90) Similarly, in Stoll V. Parrott & Strawser Properties, Inc., Warren App. Nos.

CA2002-12-133 and CA2002-12-137, 2003-Ohio- 5717, a jury awarded the plaintiffs

$175,000 in damages for discomfort and annoyance, when the evidence showed 16

occasions on which water from an adjacent development had overflowed onto their

property. Id. at ¶ 25. On appeal, the Twelfth District Court of Appeals affirmed, finding that
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the verdict was not against the manifest weight of the evidence. Id, at ¶ 26. The evidence

recounted by the Twelfth District Court of Appeals reveals inconvenience and annoyance,

but not necessarily "physical discomfort." Specifically, the family in Stoll was unable at

times to leave the property and get to work and had to clean up debris after flooding. Id. at

¶ 25. These matters were unquestionably annoying, but there is no indication that actual,

material, physical discomfort was involved.

(¶91} In Polster v. Webb (June 21, 2001), Cuyahoga App, No. 77523, 2001 WL

703875, the trial court concluded after a bench trial that the plaintiffs had failed to sustain

their burden on damages. Id. at * 1. The Eighth District Court of Appeals reversed, finding

that the plaintiffs' testimony that they were "annoyed by the condition of the *"*

[defendants'] property constitutes sufficient evidence to prove their entitlementto damages."

Id. at '" 4. The alleged nuisance was the defendants' operation of a commercial

landscaping/snow blowing business on residential property. Id. at * 1. The Eighth District

Court of Appeals noted:

{192} "Pursuant to Section 929(9)(c) of the Restatement of Law 2d, Torts,

appellants, as occupants, are entitled to damages for the annoyance and discomfort

caused by the nuisance on the Webbs' property. At trial, Mrs. Polster testified that for three

years, her family was unable to open the windows on the side of her house due to the dust,

dirt, noise, and smell from the Webbs' property. She also testified that the situation

lessened her enjoyment of her property. Mr. Polster testified that the Webbs' trash would

blow onto their yard and that debris including old tires located behind a shed on the Webbs'

property was an eyesore. He also testiffed that John Webb dug up his drain tile, causing a
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swamp-like condition on their property and that the condition lessened their enjoyment of

the property." Id. at * 4, citing Restatement of the Law 2d, Torts (1965), Section 929(1).

{¶ 93} Notably, Section 929(1) of the Restatement says nothing about a requirement

of physical discomfort - it merely states that one element of damages is "discomfort and

annoyance" to occupants. Comment e to Subsection (1), clause (c) also states as follows:

{¶ 94) "Discomfort and other bodily and mental harms. Discomfort and annoyance to

an occupant of the land and to the members of the household are distinct grounds of

compensation forwhich in ordinary cases the person in possession is allowed to recover in

addition to the harm to his proprietary interests." We note that if recovery were limited to

physlcal discomfort only, the Restatement would not refer to "other bodily and mental

harms."

{¶95} On remand, the trial court in Polster awarded $10,000 in damages to the

plaintiffs. See Polsterv. Webb, 160 Ohio App.3d 511, 514, 2005-Ohio-1857, 827 N.E.2d

864, at ¶ 9.

{¶ 96) In view of the above discussion, we conclude that the trial court erred in

instructing thejury that plaintiffs had to establish "an appreciable, substantial, tangible harm

resulting in actual, material physical discomfort." This errorwas further compounded by two

matters that would likely have confused the jury even if the instruction were legally correct.

{¶ 971 The first problem is that the court substituted the word "harm" for the word

"injury" In the standard taken from Antonrk. See Antonik, 81 Ohio App. 465, 476 (noting that

a "nuisance" requires "an appreciable, substantial, tangible injury resulting in actual,

material, physical discomfort"). The court then told the jury that bodily injury was not
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required.

{¶ 98} This may have been the trial court's attempt to distinguish between "harm°

and "injury" and add clarity, but it would likely have had the reverse effect of confusing the

jury. A layperson would typically equate the word "harm" with the word "injury." A layperson

would also likely see little difference between "bodily injury" and an "appreciable, substantial

harm" causing "actual, material, physical discomfort." Nonetheless, the jury was told that

these two items are different, when they appear to be similar,

{¶ 99} The second area of likely confusion involves the trial court's division of

annoyance and discomfort into separate phases (preevacuation, evacuation, and

postevacuation). These distinctions are artificial and confusing. As only one example, this

led to the court's willingness to let the jury consider the preevacuation annoyance and

discomfort of an individual who testified that she heard a "terrible boom" and "felY' it in her

stomach. By the same token, the jury was not allowed to consider the same individual's

annoyance and discomfort during the 24-hour period after the evacuation, because she did

not testify about having "substantial physical" discomfort during that time frame? Again,

these distinctions are artificial and narrow, as a result of which they were likely to have been

confusing to the jury.

{¶ 100} "A jury charge must be considered as a whole and a reviewing court must

determine whether the jury charge probably misled the jury in a matter materially affecting

the complaining party's substantial rights." Becker v. Lake Cty. Mem. Hosp. W. (1990), 53

Ohio St.3d 202, 208, 560 N.E.2d 165. In the case before us, the jury charge was incorrect

2 The party in question did testify that she was uncomfortable where she ended
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and would likely have misled the jury even if it had been a correct statement of the law.

{¶ 101} In case before us, the explosion was the nuisance or precipitating eventthat

necessitated the need for an evacuation of residents within about a one-mile radius. The

explosion created a substantial physical impact. Nonetheless, this type of situation differs

from Bullock and many other nuisance cases, where the nuisance, although temporary,

occurs over a period of time during which the plaintiffs continue to use their property.3

{¶ 102} In Bullock, the nuisance arose from a defective septic tank located on the

defendants' property, which had been declared a nuisance by the Board of Health. The

nuisance continued for two years, and was still in existence at the time of trial, but was

considered "temporary" because It was capable of being abated. Bullock, Mahoning App.

No. 99 CA 223, 2001 WL 1199858, at * 1. The annoyance and discomfort arose from the

plaintiffs' exposure to foul odors in their backyard, the loss of the use of thefr yard, and the

husband's nausea while cutting his grass during the two-year period. Id. In discussing the

issue of damages for annoyance and discomfort, the court observed that:

{q 103} "It Is not necessary that the property owners be driven from their dwelling

before an award of damages for nuisance is justified. * * * Damages may be awarded

simply for discomfort or annoyance in the use of the property; the dlscomfort does not need

to be constant, the value of the property depreciated, the health of the occupants

compromised, or the rental value of the property impaired. * * * The factual question is

up staying during the evacuation and that the experience was a big inconvenience.

3 The plaintiffs did contend at trial that the nitrous-oxide distillation was a
contlnuing nuisance until December 2003, when the process was finally abated. We
will discuss this matter later In our opinion.
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whether there is an 'appreciable, substantial, tangible injury resulting in actual, material, and

physical discomfort' duringthe reasonable use of the property." (Emphasis added.) Id. at*

2.

(1104) In contrast, the plaintiffs in the present case were driven from their property

by the nuisance and did not continue to use the property. Furthermore, the court in Bullock

did distinguish between "physical discomfort" and annoyance or inconvenience, by stating

that "[t]he testimony, if believed, establishes injuries in the form of inconvenience,

annoyance and physical discomfort supporting an award of damages." Id. at * 3. Had the

court felt that there must be a physical component to annoyance and inconvenience, the

court would not have made such a distinction. Accordingly, we see no conflict orsignifcant

difference between Bullock and the present case.

(1105) We review the trial court's instructions for abuse of discretion, which

'connotes more than an error of law or judgment; it implies that the court's attitude is

unreasonable, arbitrary or unconscionable.'" Blakemore v. Blakemore (1983), 5 Ohio St.3d

217, 219, 450 N. E.2d 1140. However, "an abuse of discretion most commonly arises from

a decision thatwas unreasonable." Wilson v. Lee, 172 Ohio App.3d 791, 2007-Ohio-4542,

876 N.E.2d 1312, ¶ 11. "Decisions are unreasonable if they are not supported by a sound

reasoning process." Schaferv. RMSRealfy (2000), 138OhioApp.3d 244, 300, 741 N.E.2d

155, citing AAAA Ents., Inc. v. RiverPlace Community Urban Redevelopment Corp. (1990),

50 Ohio St.3d 157, 161, 553 N.E.2d 597. Because the trial court incorrectly stated the law

as to the plaintiffs, the tdal court abused its discretion. Furthermore, the instructions were

prejudicial, since they inserted an element that restricted plaintiffs to damages based on
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actual, material, physical discomfort, and were confusing In any event. Accordingly, this

part of the first assignment of en-or has merit and is sustained.

C. Recovery for Fear and Concern

{¶ 106} The final issue in the first assignment of error concerns the trial court's

rejection of fear or concern as a compensable item of damages. Ferguson contends that

other Ohio cases, including Reeser, Bullock, Polster, and Stoll, have included mental upset

and inconvenience, fears, and worries within the damages for nuisance. In contrast, Aldrich

Chemical contends that nuisance awards are based on physical discomfort, not subjective

concerns. Aldrich Chemical also points out that Ferguson has not alleged, and cannot

satisfy, the standards for emotional distress.

{¶ 107} We have already concluded that personal annoyance and inconvenience

differ from "physical discomfort." Consequently, evidence illustrating personal annoyance

and inconvenience was both admissible and relevant. Legitimate fear and safety concerns

caused by an upsetting event are relevant to the issue of whether the claimants had

suffered substantial personal annoyance. The trial court, in fact, did letthe claimants testify

about their reactions to the explosion and evacuation, even though the court had previously

said it would not permit testimony on these matters. But the court instructed the jury that it

would not be awarding damages for the plaintiffs' internal fear and concerns.

{¶ 108) We have concluded that the trial court erred when it imposed a°physical

discomfort" requirement. We also conclude that internal fears and concerns should neither

be excluded as potential elements of the annoyance damages nor segregated as discrete

components of annoyance damages.
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{¶ 109} Since 1983, Ohio has permitted a cause of action for the negligent infliction

of serious emotional distress without a contemporaneous physical injury. Schultz v.

Barberton Glass Co, (1983), 4 Ohio St.3d 131, 447 N.E.2d 109, syflabus. "Serious

emotional dlstress describes emotional injury which is both severe and debilitating. Thus,

serious emotional distress may be found where a reasonable person, normally constituted,

would be unable to cope adequately with the mental distress engendered by the

circumstances of the case." Paugh v. Hanks (1983), 6 Ohio St.3d 72, 6 OBR 114, 451

N.E.2d 759, paragraph three (a) of the syllabus.

{¶ 110} Ferguson and other claimants presented testimony about fear, anxiety, or

other emotional reactions to the explosion and evacuation, but they did not assert claims at

trial for serious emotional distress. This was presumably because the trial court had

granted summary judgment to Aldrich Chemical in January 2006 on the plaintiffs' claims for

negligent infliction of emotional distress. Since plaintiffs did not present this claim at trial,

they should not be able to indirectly insert a serious-mental-distress claim into the

annoyance equa6on.

{¶ 111} Our review of Ohio case law indicates that courts allow evidence of worry

and fear but do not separately itemize recovery for these items. For example, in Weaverv.

Yoder(1961), 89 Ohio Law Abs. 402, 21 0.0.2d 95,184 N.E.2d 622, the plaintiff asked for

an injunction and $10,000 in damages to his home, based on the defendants' creation of a

nuisance by setting off explosives. The plaintiff alleged that his house was being damaged

and that "the defendants by their continuing operations, are causing great inconvenience,

annoyance, discomfort, fear, injury and damage to the plaintiff in the enjoyment of his
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property." After a bench trial, the court concluded that the evidence showed some cracks in

plaster and minor damage to the plaintiff's house and that "the detonation of black powder

to blast as high as 100 tons or more of sand stone from its base at one time, within 400 feet

of the plaintiffs residence, causes the plaintiff and his family to live in constant fear, causes

hls residence to vibrate, resulting in damage thereto, and that the smoke, noise and dust

resulting from the explosions constitutes a great discomfort to the plaintiff and his family."

89 Ohio Law Abs. at 405.

{¶ 112) The fact that a family is living in constant fear due to a nuisance is evidence

of personal annoyance. In Weaver, the trial court issued a permanent injunction limiting the

blasting and awarded $1,000 for damages to the residence. However, the court did not

comment on the breakdown of the damages.

{¶ 113} Other courts have subsequently allowed evidence of fear or worry

associated with an alleged nuisance but have not directly stated whether these items are

specificelementsofdamage. See,e.g., Stoll, 2003-Ohio-5717,at¶26(notingevidencein

nuisance action indicating that the affected family "now worries each time it rains,

wondering whether they will be able to get out the driveway and hoping that there are no

emergencies requiring them to leave"),

{¶ 114} 3 Ohio Jury Instructions (2006), Section 345.13(4), adequately discusses

the applicable damages standard by allowing recovery for personal annoyance and

discomfort. The evidence presented at trial aided the jury's understanding of these

potential damages by explaining the discomforting and annoying effect of the explosion and

evacuation. Therefore, we agree with Ferguson that worry and fear are relevant and may
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be included within potential damages. However, we also conclude that the jury should not

be instructed separately that recovery can be had for fear and concern, because these

items are already encompassed within the claim for personal annoyance, and should not be

an indirect substitute for claims of serious emotional distress.

{¶ 115} We should stress that whlle fear has a subjective element, it cannot be

irrational. i=ichenbergerv. Eichenberger(1992), 82 OhloApp,3d 809, 815, 613 N.E.2d 678.

The plaintiffs' fears and concerns, therefore, must be sufficient to affect a person of

ordinary sensibilitfes. lams v. DaimlerChrysler Corp. (2007), 174 Ohlo App.3d 537, 551,

2007-Ohio-6709, 883 N.E.2d 466, at ¶ 44 (noting that under the Ohio Lemon Law, the

question of whether a vehicle is nonconforming is "whether a reasonable person would

conclude that the alleged defect or condition substantially impairs the vehicle's use, value,

or safety').

{¶ 116) Ferguson's first assignment of error is sustained in part and overruled in

part.

{¶ 117)

III

Ferguson's second assignment of error ls as follows:

{¶ 1181 "The trial court erred in excluding evidence of the fear and upset suffered by

the plaintiffs."

{¶ 119) Underthis assignment of error, Ferguson contends thatthe trial court erred

in excluding or strictly limiting the admission of evidence about fear or emotion during trial.

We have concluded, above, that evidence of the residents' legitimate fear, anxiety, worry,

and concern for safety is material to the issue of whether they sustained personal
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annoyance as the result of the explosion and evacuation. Contrary to Ferguson's claim,

however, the trial court did admit considerable evidence on this point. Where the court

erred was in instructing the jury that these items were not the subject of the damages

calculation and were of limited relevance. Accordingly, on remand, the court should allow

the evidence without the limiting instructfon.

(11201 Ferguson's second assignment of error is overruled.

IV

{¶ 121) Ferguson's third assignment of error is as follows:

(11221 "The trial court committed reversible error in holding that the plaintiffs-

appellants could not recover for the loss of use and enjoyment of their property for any

period of time after the 24 hour evacuation period."

{¶ 123) Underthis assignment of error, Ferguson argues that the trial court erred in

preven6ng plaintiffs from recovering forthe diminished use and enjoyment of their property

for periods other than the 24-hour evacuation period. Ferguson contends that the trial court

should have allowed evidence about the fact that the nuisance at Aldrich Chemical was not

abated until the nitrous-oxide-distillation process ceased in December 2003. Allegedly, this

caused plaintiffs to suffer diminished use and enjoyment of their property.

{¶ 124} Prior to trial, Aldrich Chemical moved to exclude evidence of loss of use or

annoyance and discomfort that occurred after the 24-hour evacuation period, contending

that plaintiffs could recover only for the time period they were away from their property.

Aldrich Chemical also contended that while certain plaintiffs may have had unsupported and

speculative fears about Isotec after the 24-hour period, they could not recover for these
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fears. In response, plaintiffs argued that the nuisance continued until Isotec abated the NO

distillation process, which was an ultrahazardous activity.

{¶ 125} In ruling on the motions priorto trial, the court concluded that plaintiffs could

offer evidence as to loss of use of property and annoyance and discomfort afterthe 24-hour

evacuation period. However, the court restricted the evidence to damages that were the

result of the explosion or evacuation. The court, therefore, did not reject all consideration of

damages after the evacuation, nor did the court limit the jury's consideration only to the 24-

hour period of the evacuation. Instead, the court limited the evidence in general, and the

jury's consideration of the evidence, to damages directly resulting from the explosion or

evacuation. This recovery, in turn, was further limited by the court's restriction of

annoyance and discomfort damages.

[11261 During trial, plaintiffs questioned Isotec's general manager, Diane Szydel, at

length about nitrous oxide and its harmful, explosive, and hazardous qualities. Szydel was

additionally asked about Isotec's statements during town meetings, which indicated that

Isotec did not know why the NO3 column had exploded. Szydel also testified that the

hazards of the plantwere discussed with concerned citizens and that citizens and township

trustees had questions about what had happened and what Aldrich Chemical was going to

do with the remaining column (NO6), which contained nitrous oxide and was still in

operation. The court restricted further discussion of what happened at the town meetings,

because it did not consider this relevant to proximate cause.

{¶ 127} Plaintiffs subsequently made a proffer as to testimony they would have

elicited about town-hall meetings following the evacuation, where Isotec was unable to
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indicate why the explosion occurred and could not provide assurances to citizens that

another explosion would not occur during Isotec's continuing distillation of nitrous oxide in

the remaining active column on the property. Plaintiffs also proffered other evidence as to

past detonations and explosions in 1985, 1995, and 1998, and the fact that these incidents

came up at the town meetings. According to plaintiffs, many of them were present at the

town meetings, and this increased their fear regarding their safety and security and

impacted the peaceful enjoyment of their homes. In response, the trial court again stressed

that no recovery would be permitted for subjective fears of the homeowners.

{¶ 128} "A trlal court has broad discretion in determining whether to admit or

exclude evidence. Absent an abuse of discretion that materially prejudices a party, the trial

court's decision will stand." Krlschbaum v. Dillon (1991), 58 Ohio St.3d 58, 66, 567 N.E.2d

1291.

{¶ 129} After reviewing the record, we find that the trial court abused Its discretion to

the material prejudice of the plaintiffs. At one point, the trial court stated that it could accept

the relevance of an ongoing nuisance. However, the court found that the issue of a

continuing nuisance was not connected to the issues of annoyance and discomfort,

because the court had already concluded that a physical component was required. A harm

resulting in an actual, material, physical discomfort would not have been present after the

plaintiffs returned to their homes and normal I(ves. When the plaintiffs proffered thelr

evidence, the court commented that:

{¶ 130} "If I heard you a minute ago, you were indicating that the entire thrust of

what you placed into the record would speak to evidencing subjective fears as an element
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of damages, subjective fears, and of course this Court has ruled - and you strongly

disagree with the Court's ruling - that subjective fears are not as a matter of law

compensable damages. I've told the jury that.

{¶131} "***

{¶ 132) "* ** But In any event **` that's the Court's ruling that - that testimony is

not legally admissible * * *."

{¶ 133) As was noted above, we agree that plaintiffs may not attempt to indirectly

assert claims for negligent infliction of serious emotional distress. We also agree that the

damages must be related to the explosion and evacuation. However, to the extent that

testimony of a continuing nuisance was offered below, it may impact the issue of damages

for loss of use of property and annoyance and discomfort following the explosion and

evacuation.

{q 134} "A continuing trespass or nuisance occurs when the defendant's tortious

activity is ongoing, perpetually creating fresh violations of the plaintiff's property rights. The

damage caused by each fresh violation is an additional cause of action." Werr v. E. Ohio

Gas Co., Mahoning App. No. 01 CA 207, 2003-Ohio-1229, ¶ 18.

{¶ 135) Accordingly, plaintiffs may attempt to recover for the existence of a

continuing nuisance, and may present evidence related to the continuing nuisance and their

alleged loss of use, and personal annoyance and discomfort, during the three-month pedod

between the explosion and the time that the nitrous-oxide-distillation process was abated in

December 2003. Again, we stress that internal fears and concerns should not be listed as

separate elements of the personal annoyance and discomfort damages.
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{¶ 136} Ferguson's third assignment of error is sustained,

V

{¶ 137} Ferguson's fourth assignment of error is as follows:

{¶ 138} "The lower court erred when it excluded evidence of prior explosions,

detonations, leaks and similar calamities at the Isotec factory as well as evidence

concerning Isotec's activities before it abated the nuisance."

(1139) Underthisassignmentoferror,Fergusoncontendsthatthetrialcourterred

in excluding evidence of prior leaks and detonations and of Isotec's activities before it

abated the nuisance. Ferguson contends that Isotec has been a threat to the surrounding

community for 20 years and that the jury could not understand the extent of the nuisance

unless it heard about prior calamities.

f¶ 140) We review decisions on exclusion of evidence for abuse of discretion.

Krischbaum, 58 Ohio St.3d at 66. In the present case, the trial court excluded ev}dence

about the cause of the explosion because it was a Phase I or liability issue, and the

probative value would be outweighed by unfair prejudice or confusion. The court made the

same ruling as to prior incidents at the plant.

{¶ 141) "' Prior occurrences are sometimes relevant "to show that a party knew or

had notice of a dangerous condltion." '" Lykins v. Miami Valley Hosp., 157 Ohio App.3d

291, 311, 2004-Ohio-2732, 811 N.E.2d 124, at 167, quoting Lumpkln v. Wayne Hosp.,

Darke App. No. 1615, 2004-Ohio-264, ¶ 13. However, Aldrich Chemical's notice of

knowledge of a dangerous condition was not at issue, since Aldrich Chemical admitted

liability for the explosion.

40

Appx. 46



-41-

{¶ 142} The prior acts in question occurred long before the 2001 explosion. In fact,

the most recent event was at least three years earlier, and the statute of limitations for that

event had long since expired_by the time of trial. See R.C. 2305.09(D) and Davis v. Allen

(Jan. 18,2002), Hamilton App. Nos. C-010165, C-010202, and C-010260, 2002 WL 63560

(four-year statute of limitations applies to nuisance actions).

{¶ 143} Nonetheless, the evidence might have been of some relevance in

explaining the issue of the alleged damages for the continuing nuisance. In this regard, we

note the proffer of evidence that some plaintiffs learned of the prior explosions during town

meetings that occurred before the nitrous-oxide-distillation process was stopped in

December 2003. The issue, therefore, is whether evidence of prior detonations and

problems at the facility would have been unduly prejudicial. Even if evidence (s relevant,

Evid. R. 403(A) provides for exclusion of such evidence "if its probative value is

substantially outweighed by the danger of unfair prejudice, of confusion of the issues, or of

misleading the jury."

{¶ 144} Since Aldrich Chemical has already admitted liability for the wrongful acts or

creating a hazardous condition, it would not likely be prejudiced by limited admission of

evidence about the prior explosions. This evidence should be restricted to what plaintiffs

learned after the September 2003 explosion and should be admitted for the limited purpose

of proving their claim of diminished loss of use and annoyance and discomfort for the

continuing nuisance.

{1145} As to events after the explosion, we noted in discussing the third

assignment of error that plaintiffs were able to presentsome evidence from Isotec's general
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manager about the cause of the explosion and about the town hall meetings. Piaintlffs also

presented testimony from a registered professional geologist, James Ludwiczak, on the

explosive characteristics of nitrous oxide and the severity of the blast. Ludwiczak

additionally testified about preblast programs that should be done by companies handling

explosive materials, and the fact that Isotec did not conduct these activities.

{1146) As a further matter, various claimants testified about being uncomfortable or

fearful in their homes after the explosion, with some even indicating that they still were

uneasy or did not feel safe in their homes at the time of the trial. The trial court indicated

during trial that itwas not issuing a blanket rule prohibiting any witness from testifying about

town hall meetings. The court stressed, however, that this evidence had to be relevant to

proximate cause and damages.

[1147) Thus, the trial court did allow some evidence of annoyance and discomfort

after the explosion, including postexplosion events. However, where the court erred was in

restricting the evidence to, and in limiting plaintiffs to recovery only for actual, material,

physical discomfort.

{¶ 148) Accordingly, the fourth assignment of error is sustained in part and is

overruled in part.

VI

{¶ 144} Ferguson's fifth assignment of error is as follows:

{¶ 150} "The jury's verdict of zero damages for Taylor Ferguson's loss of use and

enjoyment of her home and for her annoyance and discomfort was against the manlfest

weight of the evidence presented at triai."
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{¶ 151} Under this assignment of error, Ferguson contends that the verdict

awarding zero damages for loss of use and enjoyment of her home and for annoyance and

discomfort was against the manifest weight of the evidence.

{¶ 152} At the time of the explosion, Taylor Ferguson was a ten-year-old girl who

experienced the explosion and was evacuated, along wlth her parents. The trial court

decided at the end of the case what damages would be included on the interrogatory of

each particular clalmant. The court concluded that Ferguson's interrogatory would include

potential recovery for annoyance and discomfort before and during the evacuation, and for

loss of use of her home during the 24-hour evacuation period. The jury returned a verdict of

$100 for annoyance and discomfort before the evacuation, zero dollars for loss of use of

property du(ng the evacuation period, and zero dollars for annoyance and discomfort

during the evacuation period. Ferguson's potential claims for loss of use before the

evacuation period, annoyance and discomfort after the evacuation period, and evacuation

expenses were not submitted to the jury."

(1153) We conclude that this assignment of error is moot, given the resolution of

the other assignments of error. Ferguson's fifth assignment of error, therefore, is overruled

as moot.

VII

{¶ 154) The first and fourth assignments of error are overruled in part and are

sustained in part, the second assignment of error Is overruled, the third assignment of error

is sustained, and the fifth assignment of error is overruled as moot. Accordingly, the

4The evidence does not indicate that Ferguson had any evacuation expenses.
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Judgment of the trial court is reversed, and this cause is remanded for further proceedings

consistent with this opinion.

Judgment reversed

and cause remanded.

WOLFF, P.J,, and WALTERS, J., concur.

SUMNER E. WALTERS, J., retired, of the Third District Court of Appeals, sitting by
assignment.
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This matter is before thisCourt on the Mation for Class CertiflcationFiled CJxder Sea1

[het•eina;fter the "Mot:. Cl'aas Ceri."]' fsled March 3, 2p05 colleetiveli by Plaintiff Christie

Banford [tierainafter individually "Banford"J, Pialntiff Doug t.iraeser [hcreinafter indiridually

"Graeser"j, platntiff William O'Donnell [hereinailer individually "W. O'Donneli"J, and

PlaintifY'Melissa O'Cioimell [hereinnttor individually "M. O'Daturell" dnd colleotivcly wlth W.

O'Donaell "the O't]onnells"j. Defendant Aldriclt Chemioal Compony, Ino. jttereina[ter

"Aldrich"j filed aeYfemorartdun: tn(7ppositlontaPlaintiffs'Motion.forCfassCertfftcation

[hcreinafter the "Cert: C3pp.") on Marth 3 t. The Plaintlft filed a Reply [hereinatter "Cerr:

ItCply^] on Aprit I$. Aldrich. filed a Sur,Reply on May 6 and a second Strrrepty on June 17

[he:reinafcer respectively the "I'irst Cert. ,Sur Reply" and the "8ecortcPCerr, .5ur-Repty"l. This

mater is ptoperiy before thls Coort,

This matter is also bef'ore this Court on tho A3otton to,4rrike Platnto'Nirw ,Svtdence

arrd Argutnents, or in the rli'tsrnative, eYlotion for• Leave to Fiie a Sur Reply Mexnorandxm to

Alalntiffs' Reply to Defendant's N12rnoranduan in t7ppos ttlon to Piarnt^s' Morion for Class

Certification [hereina#ter the ".VtoG Strike Nem Csvld"j filed by Aldrich on Apri125, 2005, The

1'lainiiffs' filed a Respotue [reraina!'ter the "yVew fvfd Responre"J on May 2. Aldrich filed a

Replyjhereinaf[er'°Afecv Evid. Itept,y'] on h4ay 6. 11is matter is properly before this Court.

` For purposes of clarity, two motions forprotective order filed in November 2004 were
approved in a^Srtparlated Prateeiive Or der Governing ConJidentdalt.ty wtd Privilege subntitted by I
parties and filcd by this Oourt. Subsequently, an rtgreed Cntry on April 20,.2905 stipnlatedxo
retaining only portions of the submitted materials under seal. Pursuant to its inherent authority to
inspect matedals submitted uniler seal, see State ex rel. Abner v. E7{iort (1599), 85 4hio St. 3d 11,
16, thisCourt has examined in eanxera all submitted materials.

i The individually named plaintiffs in both cases are hereinatter collectively referenced as
"Plaintiffs."
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'l (us matter ia also be£ore this Cnurt oa the Motion to Strike the rlfJidavlt of Michaet

Wright or, fn the rltternative, for Leave to F"Ile a St{r-Repty+f, fFer 7'.aktng iYrtght's Deposition

[hereirtaaer "Mat Strtke Wrtght°] frled by Aldrich on April 27, 2005. The.Plaintiffs fi3ed a

Response [hereina.0er"tYr{ght Rasponse"j on May 9. Aldrich fite+i a&eply [hereinafter

4Tlrtght Rep1y"] on May 17, Titis nwtter is also propertybefore this Court.

This mauler is also before this Coatt on the 4fotion to Btfrercate the Detarmtnation ef

'ompr.^trsatoryand Pitnlttvs 47antages Pursuant to Revised Code 23 15,21 [liereinatYer the "Mor.

1? f+rcate"l iiled by Aldrich on April 27, 2005. bn May 2, the Plauitiffa filed a Response

ereinafter ibe `Y3r`Ji+rcate Response"]. On May 9, Aldrich filed a Reply pLereinafterthe

'Bf;Ji+mwte Repty"j.

This nxatteris also before this Conrt on the Mottotr for.Ceave to Ptfe a Sttpplomental

epTy filed by Aldrich on May IS 3 Itesponsive tnentoranda were not filed, Thls matter is also

properly beforo thisCourt.

This maiter is. also before this Court on the Mutlon for a Case Management Crat7"erence

filed by Aldrieh on May 9,2005. Respouslve memoranda were not filed. This matter is also

properly beFore this Court:

I. P1Zt:3CED[JiLhL U7ST(3'i2Y

BeEbre tiifs Court are two cases that were respectively assigned Case Nrrmbors 03-CV•

&704 [hereinafter "the 9704 case"j and 03-CV-8865 tltereinatter"the 6865 ease"], Tite 8704

case was commeneed by Banford and Graeser $Iipg a C'omptairot for A9oney Aamages and

Class G'ertiJ'rcattoti on December 1, 2003 [hereinaEter the "BattfotdJ(graeser Complcifnt"] . The

e Attaahe+'.[ was a proposed SPrpp)PttteYttaE Reply to Bring the Cottrt's A ltenfion ro Nesv
+tpplJcabieCaselaw. ThisCotirt reSerenoeshercinaitertbeMay 16 Motion andtheproposed
<4mril^nKn t.r1 R+^nlv cnNae.Eiveiv the'^'73ifi+rcaix Snrintemsnr."
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8865 case wos commeneed by W. O'Donnell and M. O'Dotutell filing aClas,s ^letton

Conrplairrt on December 5, 2003 [hereinaftcr the "G`T)onnells' Complaint'"j. Both casos were

removed to the federal District Court for the Sauthern I)istrictofOhio. See DeeenZber 31,

2003 IJotice of.Piling far Re»toval in the &704 case and January 2, 2004 A'otice of FilitrgJbr

Rentovat in the 8865 case. The cases were retunred froni the federal Distdct Court in mid-

3004, On September 65, 2004, pursuant to anAgreed Coasoltdation Order fted by tire parties,

rhe 8704 case axtd the 8865 case were fomtafEy consolidated on thia Coutt.'s dooket.

A motion to dismiss regatrting some of the ciaims in Oie 8704 case Filed by Aldricb on

July 2,2004, to which Banfoxd and Graeser responded on Jtdy 16. The motion was overrnled

in part and sustained in. pa;rt on August 13,2004. See 8704 sase I>acision, Order nnd Entry

Sustaining in Part attd Ur9erruling in Part Defendauts' ,blotiotr to Dismiss [hereinafter'"the

Aug. Ptrrr. Dlsrnfssal'j at 27. A sitnilar motion to distuiss regarding some ofthe clahns in the

8865 case was overruled in part and sustained in parton October 12,2004. See 8865 ease

Decision, Order and I;'ntry Sustaining tn Part and CJverrnltng itt Part FJefendarrts',ttntifln lo

pistrti8s ot' Strttce [hereinuffler the "Oct. Part. Disnttssa!"] at 2.

On September 10, 2004, in the 8704 case only, Banford and Gmeser filed a btation for

neterrnitmrion afThis 5`u11 as a Class,4ctlo>t [hereinafter the "PrtorC'tass Cert: Mot"] aud a

Morion tn (Jppositton to Pre-Carlljteation Diseover,y. On September 21, Aldrich iiled a Motion

to Pastporte Brfsftng regarding Cho Pr#or Class Cert. hfol. The £oregoing three motions were

briefed by the parties, t}n October 8, 2404, tYt4s Court ftled a Durision that, inter, alia, ailowed

pre-cet1ification discevery and stayed tne responsive briefng on the Prior Class Cert. A4ot.

'Che Getober. 8 Daciston provided that the duratiort.ofthe briefing stay would be

addressed in an ootober 12,2004 tclephonic conferance Nvitia the parties. In light. of the patties'
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rrpresentations to this Caurt duriog the qctober 12 confesence, this Court filed a Schedulfttg

Order providing two distinct briefrng schedules.

The fi'sst soliedul.eprovided for the parties to bPief this Cotirt on case pt®n psroposals.

The Plaintiffs filed their Proposed l.itt,ynilion.Plan ota November 5, to which Aldrich filed an

opposing memorandttm on December I[hereinutter the "Plan Onp,."] On January 11, 2005,

this Court held a telephonie conference with the parties, in which a disposition on the sasc plan

proposals was deferred.

The second sehedule presented in tha4ctober 12 Sciuduling Order addressed the

deadl[nes for pre-certiftcation discovery and for any renewed motions for class cet#ificntion.

Fukthermore, in light of disopssions with thc parties on Sanuary il,this Court filed anAmenderl

Sehedtrfing Order and 5econd.4mertdatl ScltedprPFng prdar addressing discovery deadlines and

setting a trial date.

On De^.•uinber 22, 2004, Aldriolt filt3d a Mattan for b'rtmmaryTudgment on Recovery for

Persoual trYurias, Negligenllslftlcllmr ofE"n:o7tonal Distress, Recovery fo'r Personal Properxy

Da.ornge, Recovery for Evacuation Expenses arnrd, as to Ike O'Donnell Pltrinls, Recoveryfor

Real Properly Danurge aud LyintinuJzon in Property trafrre [hertanafter the "Damages M8J"j.

17sePialntiftsfiledaResponseotlPebruary7,2005. Altlriclrftled aReplyon Fehruary77. on

February 24, this Court Uled a Decision that deferred disposition afthe Dcrmages UV until

class aertit7cation, as raised by the Prior Class Cecrt Afot., vvas resolved.

On April 25, 2005, Aldrich fiEed a 3tfollon to 5'rrike False and eMislc+tttlirtyr dlridavfts

[hereinafterthe "Mor. Strike False ^t^duvi^s"]. The P1ainUfn filed a Respon,ve ]tteioinatler

"Affsdaviis Respoazae"] on May 2. F7elbndant Aldrich filed a Reply fhcrcinafter `°r6f ldavits
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Reply"j on May 6. On June 30, this Court filed a L)ecJsion [hereinatler the "AJJ7davtls

IJeclsioa"] overruling the Mot. S'frike Patse.tjrlclavit.r.

IL STATEMENT OF FACTS & P!$[2'T1NEAET LLGAI, ANALYSdS

in the mernoranda peRaining to the insiant bfot. Class Cerl. and in memoranda

pertainzng to other prior motions, the part€es have attntated whetlier this Court must acc:ept tlie

facts pled in the cotnplaints as true or whether this Court must reach factual deterinluations

supported by subtnitted evidence. First, the propriety of a trial court analyziog beyontl the

pleadings the alleged facts is addressed as a matter of law. Second, the pertinent evidentiary

matcrials are identified. Tirird, for purposes of deaidhfg the instant A:toe Class Cert: only, a

statcment offacts derivod from the ovidentiaty materials is provided,

A. W'hile not requiring the Plaintiffs to affirnsntively prove tlteir claims, to propeeiy

perform a rigorous analysis of the e[ass aertif7caEion factors in the cuses At bskr, this Court

must analyze beyond the pleadings into the evidence submitted,

'1'he 1'laintiffa argue that the substantive factual allegations pled in the two complaints

must be assumed. as true. See,t•tat. Ciass Cert. at 29-30 (ciring Pyles v. Johnarm 0-001), 143

Ohio App. 3d 720, 731; OJalvo v.1Jd vf?'rrrstees of t?lxio Strrte Untv. (1984), 12Ohio St. 3d

230,233; 5'za8o Britlgeporf MachPnes, P'^te. (C.A. 7, 2001), 249 P':3d 672, 675; Li.aen v. Carllstc

c2 Jacgtteline (1974), 437 U.S. 156, 177; Elkins v. American Showa, Inc, (S.D. Ohio 2002), 219

F.12.D 414, 42Q). i:n rebuttaF, Aldrich argues that the cases cited by the Plairttitt's do uctt stipport

their propoSition. It distinguishes RJa1vo by highlightitig that the pleadings'tia'ere never at issue

in that ease. See Cert. Opp, at 4(citing DJalvo, 12 Qhio St. 3d at 233), Ih distirlguishcs Pyles

by highlighting that the patties did not appeaY to contest the undeelying faats in that etsse. Soe

Cert. Opp. at 4('oiting Pyles, 143 OhioApp. 3d at 731), Notably, Aldrich relies on aSzabo,
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highlighting that the portion cited by the 8'laintitl's vras aotually the district court's reasoning

that was exprrssly rejected tivith considerable explanatiatt by the Seventh Circuit. See L'ert:

Opp, at 4 (t;itingSzaUo, 249 F.3d at 675-676).

Aldrich additionally cites caselaw for the proposition that inquiry int6 the rtterits-

inclutling ihe factttal allegatiotzs-may be neccssary insofar a.s sueh inquiry is probative of the

class ecrtificattion fastors. inter alia, it eltes Tltott+as k Moora USA, Inc. (S-D. Ohio 1999), 194

F.R.D. 595, 597-.598, 601 n.8 and Petty v. if'a!-Mnrt (2002) 148 Uhio App. 3d 348, 355

[hereinafier "Aetty Il',j. In Thomas, dndge Waiter Rice dcferred addressing the class

certification issues until after allewing a summary judgment motion to be filed. ld., 194 F.R.D.

at 602-603„ in Peuy 11, the Second Llislrict. disttnguished improperly focusing on the

uznderlyhtg tnerits front ineidental ecantination. of some nteriis to othcrwise properly ascertain a

class eertification factor. See id., 148 Ohio App. 3d at 355.

In tEte Cert. Reply, the Plaintit7s again refer+cnce Ojutvo, then argue that the quantum of

supporting cwidcnce necessary in a class certification context is enly "enough evidencB to

establish that the claims have some basis." Cert, Reply at 4-5. Thcy cite two sisterstate

dccisions in support. Id. at 5{citing. Cabasm v. Littler (R.I. 1992), 612.A.2d 678, 686, and

Branclen v. CheJ'etz {N,Y, App. 1985}, 106 A.I).Zd 162, 168).

As noted.a6ova, the parties have previously argued this issue in the cases suh judice.

Prior to the Flaintifl§^ filing of the Instant Mor C7ass CerC., this Court was "not persuaded Chat

its analysis `* " is l'itnited to the factual allegations in (he rivo complaints." t?ctOber 8, 2004

1JeCtSiort at 5; see also Id, at 4-5 (providing the reasoning torthis Court's determination, which

included expmss revicw ofN)+les and QJalvo). Additionally, In the 7une 30, 2005 Decision, this

Court recognized that "' [t,jhe pattypucsuing certiflcation of a class aetion bears the burden of
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showin$ by a preponrlertrnce ofYhe evldence that the prcrequisites set forth in Civ, R. 23 are

present and. that tha action falls wlthin one of the categories of Civ.. R.. 23(B)."' June 3f1, 2005

7Jact.stan at 6(4uotinl; C,'oles-bforgan v. Ffagship hfart,gageC'nrP y 2005 Ohio 2994 at'¶ 9

(eiting S1ate ex 1'el, Ogan v. Taater (1978), 54 Oltio St. 2d 235, 247) (emphasis added)).

This Court finds that in the Cart. Reply, the Plat`ntiil's Pmplicltly ahandoned their

argument that the faetual allegations must be assumed to be true. Ftttthermore, the arguments

and legal citations by the parties were previously considered in two priordocisimzs, which this

as not been persuaded to rejeet Aocordingly, this Court hereby finds persnasive as a

rttatter o81aw that ^x•hile the class cer.tification analysisntay rsot be judicially modi6ed to

nirc a named plaltttiffto ttt?etmatively prove the merits ofthe ease, a properly rigorous

anatysis may require inquiry into aspects of the merits that relate to cotueste<F class certification

factors. Forthermore, when applicable, .persuasive cztselaw demonstrates that stirnnsary

judgntent max be prcemptively used ta narrow the cognizable claims that the named piaintiffs

may assert: forpossible cdass ccrtiTcation.° Additiortall.y, Ohio precettent establishes that the

quanmm ofprooPthat theparty seck.ing class cetti£tcation must provide is a preponderance of

the evidence. The Plaintiffs' reliance on purportedly cotttrary sistcr-state precedent is

unpersuasive.

Therefore, this Court finds lhat in analyzing the instant Mar. irtass C"ert, xnd the related

memoranda, the factual ai tegations must be demonstrated by a preponderance of the ev'idence.

^ This Court previously exercised its discret3on tn the rebntary 24, 2r)05 Deaisinn to defer
directly addressing the sutrunary judgment arguments. Accordingly, the instantDectsitsnaddressc
ottty whether tbo natned Plaititifts htsve satistfed. therigorous analysis forclass certlficxtion. The
instant Aeatsfqrv reaches no determination regarding whether sumt»ary judgment in favor of ltldrl
and acainst tho individual claims ofthe four named Plainti$'s,
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U. For purposes of the class certification analysis only, this Court may consider ail of the

evidentinry materials submitted by the parties,

This Court hss determined above that probing beyond ttteanegatiorts in the pleadings is

appropriate in conducting the class ccttification analysis in this casc and ihat the stendard of

of on the movant, the Plaintiffs, is a preponderance of the evidence. Notably, tito parties

have oontested'ux numerous memorauda whether certain items.ofproffered evidence tntry be

properly considered. For the reasoaas that folfow, this Court tinds that at the class certification

stage, ail avidence proft'ered by the partics may be properly considered.

This Gourk fzCst notes that its research has not identifted any ©luo appellate decisionss

tttat address what evidentiary limitations, if any, apply to the elass oenification analysis.

Furthermore, unlikeotlter procedurall rules suah as Civ. K. 56 (summary Jttdgment) that

cxpres.qly limit tho forms ofevidenee that may be properly considered, Civ, It, 23 is silent

re,garding the setspe of pre-certrfxaation ovidence.s As a tnattec ofintctpretation, becauso the

Civil IZulesof procedure have demonstrated that evidentiary limitations have been expressly

provided in some provisions but notably omitted from pertinent portions of Civ, R. 23, this

Court finds that evidentiary limitations were not intended for the class certification analysia.

r The federal oourts, as potential petsuasive authority, appear split on this issue. Compare
Unger v. Ametlisyx Inc , 401 F.3d 316 (5th Cir. 2005) ("Like our brethren in tlte Thini, Fourth,
Seventlt and Ninth Circuits, we hoid that a earetLl certification inquiry isrequired and. findings nt
be made based on adequate admissible evidennoe €o justify elass certiitcadcn ") (emphasis added)
with Chartcsweff v. Chase Manhattan 9ank; JV, A., 223 F.RD. 371, 378-399 (D. V.I, 2004) (citiug
numerous federal district courtdecisiona thatapproved considcration of subanitted evidence evon
when the evidence was not admissible in its proffered forcn), F'orce v.177 liarrford Gl1'e r% Anrtufi
Ins. Co. (in re Hartford Sates Practices Litig,), 192 F.R.D. 592,597 (f?. Minn. 1999) (Citing
additional anses, including Dserr v, Cartute c><Jacquefln (1974), 417 U.S. 156, 178, for the
proposition that the class certification atialysis is natrestrainCd by the rnore fornwl rulcs aad
prooedtirrs of civil trials). Accordingly, this Court ftnds federal caselaw unparsuasive on this isa

6 Notably, Civ. R. 23(D) does address the presentation of evidence, but that pmviafon.
exnre,es[v anntiec rtniv to civil aetions atreadv eertifred for class treatment.
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In light oftiie foregoing, regazding the specific evidentiary materials challenged by the

partics, parlaeularly those ileins idetttified in thetnations to strike, this Court is unpersuaded.

that the evidence may be stricken at this procedunt! stage in the cases at bar. Futtherttiore, in

viousielephonic conference sviththe parties, this Court orailyr ovcrruled in part the d9at:

'rike New.9vid. and the Mot, 5'ir•ike Wrtght, but sustained the alternative motions for leave to

ftte additional memoranda to specifically address the evidentiary issues, Tttttthermore, in a

telephonic conference with the parties onAugust 19, 2005, ihis Court oraily ruled tltat based on.

an itdtial review of the memoranda and evidentiary materials subtnitted. an evideritiary hearing

in open court was untseeessary.s

This Court notes that the amount of evidotttiary materiais submitted with the variovs

class certifieati:on mensoranda, is substantial. I'or purposes ofcfear ideitification for tho

record, an inventory ofiha evt"dantlary materials examined by this Court is attached to this

Decision as Appendix A, Appcndix B, am1 Appendix C.

"This Courtis mindfui that "[a] courtofrecord speaks only through iis journai entrics,"
Slate ex ret. Geatrb>a CoutttyBti trf'Camm'rs v. Milligon (2003),100 Ohio St. 3d 366, 370.
Accordingly, for completeness of the reeord, this Court hereby overniles in part and sustains in pe
the Mot Strike Neiv Evid: and the.Lfar. Strike IYright, ivherebby strikingthe cvidetptiary anaterials
denied but the alternative request to file suppletnental inetnoranda is granted.

e For purposes of coniploieness oft]te record; this Courtheteby Ttids that anevidentiary
hearing In open cottrt is unnecessary. in light of this i'inding, the Alotfon for a Gasc ebltrnage+nerst
Conference fxled by Aldrich is overruied as moot.

9 The e14at Class Cert., the Cerr. Opp., the Cert, Repriy, the Prrst Sttt-Reply, and ttie $eson,
Sur-Repiy. Additionally, in theA01duvrts Dectsterr, titis Court expressly recognized that the
materiaJity of the tesidents' affidavits submitted by the PlaintifTs may be addressed ror purposes c
thcir use as evidentiary support for ciass certiCrcation, Acaordingly, the evidentLtry material,s
vuhniitted with the Mnt. Strifra p`nLae Aflicdtrvtts are also considered herein.
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C. Stateutent of I<'aets for Class Ccrt#fication Analysis

In light ofthe foregoing, forpurposes of€onducting the o€ass certiCrcution analysis only,

this Court hereby finds the following stanntarized16 facts ltave been demonstrated by a

preponderance of the evidertcc. For purposes of organization, th€s Court first sumruat4zes the

disu7lation process being performed at Aldrich's lsotec Factory [Itereinafter "€sotec'l looated at

3$58 Semner Road in Mianrisburg, Montgontery County, Ohio and the circumstaztces ofthe

explosion. Sccond, the evacuations in tha surrounding Nfiamisburg neighborhoods occurring

close in time after thecxplos€on aco susnmarized. Third, descriptions of subsequent evcnts

related to thc cxplosion and the commeatoetnent of theinstant eiv1l actiens are provideci.

Fourth, a sumtuary of other alleged Incldents, €nvesttgations, and citafions pertaining to

Aldrich's nperetions at Isoteea

1. Surnmctrized Facts regnrdSng the September 21,2003 exptosion at Isotec

isotec was cngaged in a proeess of cryogenic nttric oxide distillation. The process

involves the reaotion of sulfur dioxide in water and oxygen to mako rtitti.c oxide (NO). The NO

ls putthrough a.purifer then ptsrnped into a distilIation colutnn. 7he pertinent distiltution

column at lsotec'was designated the third nitric oxide column (the TNO column). The 7 iY0

column was comprised of a 300 fbot cylindrical steel column encased in a cylindrieat "vacutmt

jaclcet" Within the ftamework of a building, on the Isotec property, only approximatcly 10 feet

orlhe 300 foot column was above ground level, vrith. the remainder of the 1'NO column being

btvied subsurface. The bouom of the ootumn was a boiler and a oondenser was the top.

10'!'he purpose ofthe instant facctual summaries isto provide a context for the legal analysi
x7thout limiting or exeltttling tefemtice to flusts otiterw{se presented by the entire evidentiaty retto
submitted by the parties. Accordingly, certain factual disputes between the parties have not b"n
nitrnnm:rrcr.crl lreran.ee tbis Caurt fnund them to be immatetial to the nert3netri leoal issnex.
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The NO that is pumped tnto the TN'Q column is boiled at the bottom until it hecpmes

gaseous; and then the gas rises up the colwnn untit it reacbes tite condenser at the top of the

column. The condenser cools the gaseous NO until it becomes liquid Iv*O, whiolt fnlls to the

bottom of the coluntn, i]utiny this contiuuons distillation cycle, heavy isotopes of niirogen

(idts) andheavy isotopes of oxygen (O18) are pulled ofFfrom the rising gases at various lcveis of

tite column.

On September 21, 2003, around 7:15 A.IvY., att automated alamiL was activated by the

TNO eolunin at Isotec. Fniployees responded to find a brownish-colrored gas leaking from the

TNO column into the air ctbove the disti]lation building. Various effotYs were made to stop and

divert the leaking gas. However, around ] 0:06 AM., the TNO column exploded in a flash of

light followed by a shock wave.

2. Sumntarixad I+acts regarding the post-exptosion evacuation oPthe area snrttitunding

Isotec

After the TNO cotumn exploded at Isotee, numemus locai emergency services

personnel responded. Ivlemhers of thoseenrergency agencies reached a decision to issue an.

evacuation order to the area sutroundinp, the Isotec. Police ofricials were dispatched to praceed

by txaveJing through the surrounding area streets, using loudspeakers to announee the

evacuation order and setting up poliee-maintained roadblocks. Notably, while maay pntative

residents" evacuated, some did not. Sen Affidavitof 3ana Prey, attached as Gxliibit 7 to the

Cert. Opp. f'urthermore, the undisputed facts detnonstrate that while sonie of the putative

F' Por purposes of colleciive reference, this Court hereinafter refers to any person, excludii
the Piaintifib, who was ailegedly evat.•uated on the date of the explosion as a.°`ptttative resident."
discussed further below, a"ptttative iesident" ntay ot tnay not also qttaNfy as a putative pla9ntiff
be.cause someputative residents live outside the one-mile ratlins used in the definition the Plaintif
nrivinallv nmanse to dafine the clas8.
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residents obtained temporaty substitute lodging at hotels, others stayed with nearby friends or

fanily. Eventua[ly, all of lbe putative piaintiffs were able to returm

This Court notes, however, thattheparties have contested nur¢terous factual Issues

relat¢d to the posC-explosion events, which are addressed separatetybeloev.

rt,'I his Conrt 1lttds by n pre..patttleranee oftite evldenee pre.sented that the

evaruation was mandatury,.

The parties have contested whether the evacuation maintained. by the local entergency

officials is properiy oharaeterized as maudatory. Aldrich has presented David Flttmer, Chief of

the Mianxt Towuship Fira Department, who representedfltat he understood the eYacuation was

not mandatory, residents werenot ordered to leave, and police offfoers were instrttcted to not

us'e foree to rernovc people frotn the evacuation area. See Affidavitof 13avid B. Fuhuer,

attaehed as lvchibit 6 to the Cert. Upp., at' 1-3. In rebuttal, the ttlaintiffshave presented

mnltlple ptttative residents who have represented that when they hat>rd ehe police officials'

loudspeaker announcements and encountered the police-maintained roadbloeks, they

undetstood ihe evacual3on to be mandatory. See Cera. Reply at 5 n. 5 (lis[ing six putative

residents' atl`idavits). Aldrich counter-aYg4eS that all Sixaffidavits shouid not be found.aredible

because the ianguage used appears to be substantia(iy simiiar for eaeh affidavit, and one

aflidavit (Rhonda Benson's) is facially inconsistent (her affadavit states ttiat she was "ho.me

witlt my w.tfe *' *." Id. at 12). Aldrich concludes that becanse the six afkidavits should be

afforded no evidentiaryweight, ilre only remaitting evideime demonstrates that Ute evwttation

was npi mandatory.

Fire GhiefFulnter's affidavit, whilev:•orthy of credibility, only demanstrates the

undatsuutding of the etnergency offIc:ials wIten the evacuatiou order was issued. '[7te faciat
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inconsistcncy ofRhonda lienson's affidavit, attached aa Exhibit 4 to the Cert. Repty.,

diminishes its persuasive weight, but does not, as a naatte.r of law, require invalidation of the

aftSdavit. See Chase ManhaJtais Mrartgagc+ Carp, v, Lucker, 2007 Ohio 6665,124-2$ (Second

District hotding thatmere clerical. or "scrivener's erros" on faca of affidavit does notrequfire

invaiidtitionofsubstanceofaffiant`sstatements), Fur[hetttsore, the general s'tmilarityofthe

other afTidavits dirninishes their persuasive weight.

However, this Court notes that the undlsputed facts show titat amergenoy oTicials

authorixed the use of roadblocks maintained by police ofkials who prohibited putative

residents tiotu enteriug. Addttlonally, whiletho aetual statements eonveyed by loudspeaker has

not beenprovided in: the evidcncc, the evidence does reflect tlie usage ofloudspeakers to

announce the evacuati.on. For purposes of decidiny, the instant Class Carf. Mor only, th+s Gburt

finds by a preponderance o.Cthe ovidence that the evacuation was undurstood by many of the

putativa residents to be mandatory.

Is. `E`his Courtfinxis lry a preponderance of the evidence presented that while some

putatlve residettts assertthat. thcy K•ere also evacunted, the status ofpotative

plain4ifffaetuaiiy requimAs ihe putative resident to have lived within theone-mile

radius arouniE Csotec,whiett twelve of the putative residents factually dtd not.

The Plaintiffs have presented this Court with numerous putativeresidents who state by

affidavit tlsat they wcre evacuated aiter the explosion at I.voten. See generallyihe affidavits

listed in Appendix 3 (as discussectin6a, this Court"s list ol twn-cxahtded putative residents)

and Appendix C{as discassed'infre, this Court's list of excluded putative residents). Aldrich.

has argued ttsat many of the putative residents' afGdavits inaaeuratety state that they lived

witbhi the one-mile radius arounfl Isotee Un September 23, 2603. 16 sttpport, Aldrich cifos the
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April 2005 Affrdavit of,David C. Cowherd, M.S., P,E., attached as Exhibit 2 tc the R?ot Srrtke

FulseAffldavtts (hereinafter the "April Cowfierd Affidavit"] and the map attached as Exhibit A.

thereto (lrereinafter "the one-mile radius map"). Mr. Cowherd has tlpined that twelve of'the

putative resi denl8 live beyond tTte one-mile radius, supporting his opinion with a deinonsUiative

acrial photograph. The PlaintifTs Faotually reply" by sununarlly contesting the authentioiLv of

the aerial photograph and the niarkings on it, iaeluding the scale usetl to delineate the otu-mile

Ladnls.

Tltis Court ltas identifted above tlte general evidentiary franiework pravided by Oltto

]pw for addressing avidentiary issuos, includ'sng whether a subniitted piece of avidence niay be

properly considered. Therefore, tlte Plaintiffs' genera] caunter-argtiment regarding the

evtdentiary authentieity ef Mt, Cowherd's opinions and supporting map are ttnpersuasive. For

purposes of deaiding the lnstant Cfexss Cert. MoJ, only, ii is Coitrt accorrlingty Fnds by a

preponderance of the evidence that twelve putative residents" factually lived outside of the

one•miEe radius surroumding Isotec.

c; This Ceturt tinds by a Preponderance oBtbe evidence presented tttat although

rnaqy putative plaintiffs may have remained away for tuore than one day, the

dur,t3ion ofttte ofCeia[ evaeuation was aPttroximalely twenty-foar houri,

Theparties. have also contested the length oPthe official evneuotion. The PIaintitfs have

presented af7idavits from ttsultiple putative plaintiffs and their own affsdavitsthat state that they

12 17te Plaimill;'s also address this isstte as a matter o£law in their discussion of the class
deffnition issue, infrn.

n Those putative nesidcnts who lived. beyond the one-mile radius aroa (1) Michelle Harr,
Randal Barr, (3) Donald Tdcnson, (4) Rhonda Sensort, (5) t3nbhy Croley, (tii) Sltirtey Caatey, (7)
l:ddie Davis, (g) Andrew'Grooms, (9) Susan fiarooms, (10) Donald Kavetman, (i,l) Earl Lutr,, (12
fieorae B,vnch. Thace excluded affidavits have been collectivetv listed in Annendix t:_
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rentained asvay for more thatt a day. Litdricii has responded with Fire ChIefFultner'suffidavit,

which states that tha ofrteial duration of the evacuation was slightly greater than twenty-four

hours.

This Court Finds that the foregoing arguments are notfactuaEly inconsistent. Tha

Plaintiffs have focused on the factual atnount of time the putative residentsretnained away.

Aldrich has foeosett on. tlw Sactuai tuncunt oftiine that the emergency otTiciats maiIItt.tincd the

mandatory evacuation. Notably, no evidence has been presented that.the letrgth oftime-in

exeess of the twenty-four hours-that the putative residents remained away logically cotutects to

the duration ofthe official evacuation.

For purposes oJ'tiectding the iostanl Class Cert. tbLa1, oniy, this Court fi.udsby a

preponderance of the evidence that the duration ofthe offieial, evaouation was atrpeoximately

iwenty-four houCs. While factually some putative residcrits tnay have stayed away longer tttan

the duration of the official evacuatfon, that additional tinjss away is not firctually cronn.ectad to

the durtttlon of the official ev=3cuatfon.

3.6ttttrtnarized Facts rtrgaraing post-ovaettation dealittg,g between aotne evztertated

residentg aad Aldrich

After the evacuation ended, Aldriclt established an extrajudicial clalms invcstigation

and compen,satlon prooess thmugh an ageney named Crawford & Company [hrseinaftar

"Crawford"]. Numerous putative residents presented elaims to Crawfon.i that were fu]iy

compensated. Otherputati.ve plaint€ffs, however, were unsatislied with theextrajudicial

process. TNvossPthePlaintift's' counsels' Brtns providedadvertising litetatureto putative

residents regarding the potential for a class action against Aldrieh. Multiirle public tneedings.
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were held for the putative residents and others to appear and speak publicly. The two instant

cases were subsequently filed.

4. Sumrnarized Facts regarding alleged prior miscnnduct!by Aldrioh

Whife the cases sub]udice reiatc dircetly to the 1730 cokumer explosion on Septernber

21, 2003, oxplosions have previously occurred at Aldrich involving other cryogenic nitric oxide

4isiiilatlon cohtnins. Ttte federal Department of Labor Occupational Safety and Health

Administration thereinafter "OSHA") has issued ntultiple regtrlatory citations to A.iddch. See

gencraliy the "Citation and Notification of Ponaity" dated March 19, 2004, ftoni U.S.

Aepartment of Labor Oceupationai Safety and Health Administtation to A.ktriclt, attached as

ExhibIt E to tho rLlor. Class Cerr. (hereinaftcrcollcatlve{y "thc OSHA Citationsa']. Pursuant to

applicable federal law, 29 C,F.t2. § 1903.77(a), Aldefch oontestcd and defetaded against the

OSF1A Citations in approprriate federal administrative proceedings. Subsequently, a Stipulation

and Settlemcnt Agreement jhcreinatter "tlro OSETA Settlernent") was reached between Aldrich

und the Secretary of tlte United States Mpartanent of Labor, in which many of the OSFIA

t;itations were vacattdlivithdrawn or otherwise modi6ed. Sonie ofthe OSl-IA Citations were

ttffirrnod.

III. LEGAL Ai'i'ALYS7S & FINDINGS OF LAW

The Ohio Supreme Court has stated that class certification is a procedural issue thai

must be raised lay pre-ttial motion. See iYarner v. YYas1e Muttagement, Inc. (I99$), J6 Clhio St,

7d 91, 94. I`urthertttare, a griuit ot denial of class certiFication ennstitutes aprocedural

determinatton, not n determination ofsubstantive rights. See Warner, 36 Ohio St. 3d at 94;

iYoods v. Oak Bill Conrnntntry Med, Cm, (1999), 34 Ohio App. 3d 26 t, 273-274. The

underlying substantive nierits of a pctenxial class action are detEved from the civi4 cornplaint.
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Accordingly, to provide cbntext, this Court first identifies the substantiveoauses of actions and

damages ciaims pending in the eases sub judice. Second, this Court addresses. tite prelintinary

procedural issue of bi€urcation rdis0d by the parties. Third, this Court identifies the general

legal standards applicable to ruot[ons for classcati6cation. Fourth, this Court analyzes the

parties' arguments regarding cmtiilcatlon in light of the general standards of law and the

pending claims. Cifde, this Coutt addresses the itdditional procedurai ntatter offittality a,rd

appealabi]ity pertinent to the cases at bar in light ofthis DMslon and other matters in the

Pmcadural 1•listory, supra.

A. Summary of Pending Causes of Action and Datnagcs Claims

This Court previously sustained in parttwo motions to disntiss, wlricli effectively

narrowed the causes of action and. damages elaims pending in the cases sub Judioe: See Aug.

Pcp'l. LNsnrr:rsal at 27; Oct. ParC. LTrsnissat at 2, The catises of action tlutt remalh pending after

tbose decisions10 are:

I Negligonce-Count 1(I 36 38, 40-41)in thc 8anford/Graeser CwnPlainr, Second
Claim for Relief (+f 43-48) in the O'13oraao.ils` Cornplaint;

2 Sbriet'Liubi#ity-Count liF (148-54) in the Ijanford/Graeser Complaint, First
Claim. for ltetief(136-43) in tho O'Dowtelis' Coniptainl;

3 Negligent Iufliction of Ltuxotional Distress-Count V(N 61-66) in t1Le
Banford/qraeser CumpftrEnl, Pifth Claim for ltelief (¶ 60-6+1) in the O'I7onnalts'
Coniplatnr,

4 Nuisance-Count Vi ("[ 6? 71) In the F3anfordit3raeser Cotnplairrt; Sixth Claim
for Rrrlie.f (165-6&) in the q'1)onnells' Complaint.

"' Notably, the O'Donnells' Comp7aint initinlly lnetuded a second class of unnamed
businesses witlt ptirported claims for lost profifs. See id. ai Tenth Claim for Relie€(186-93), The
Oct. Part, Z?tsinis.rat did notexpressly dismiss those clnim. However, in examining tite pinlntiL(;
eolleetive argttntents regarding certification, this Court notes that the seeond class ofunnamed
businesses and lost profits claims have not bcen addressed. Accordingly, for purposes of
detennining whether ciass ecrcification is appropriato, this Court fnds those claims to be impliciti
abandoned. Accordingly, pursuant to Civ. R. 23(D)(4), this Court orders the q'ponneli Complair
to be amended to withdra.waltegations related to representing unnanaed businesses for Ciaiins of tt
nrof3ts.
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Purthertnore, based on the respective ptayers for relief and the Aug. Part. I]tsatissal and the

Oct, Part. Dismissal, the catcgories and, snb-categoriesof datnages sought are:

1. Compensatory damages, including rAmpensation for:
a. Damage to real property;
b. Dimhxt=tion of real property value;
c, t;vacuation expenses/loss of enjoymeett oF property;
d. Aamage to petsonal property;
e. Personal hrjuries; and
t. Emotional Distress;

2. Punitive damages;
3, ]nterest on awarded damages;
4. Tatigation expenses, including attomeys fees nnd expert witnesses fees.

B, Based on pertinent constitutional and statutory law tatd the argumonts of the parGes,

the cases sub judiee shall prnceed ht four distinct phases.

Having examined the submitted memoranda, this Court finds that as a preliminary

procedtaal matter the parties have contested tvhe8ier some form of bifurcatiott is procedurally

appropriate for the eases at bar.. This issue was in addressed in the Proposed Lfttgation Plan

tmd responsive memoranda, on whichthia Court deferred disposition. This issue was again

mised hi the parties' responsive memoranda for the 1)amages HISJ, on which this Court also

d4rred dispositiott. While the Ptior Class G'ert. Mot. did not propose bifurcation, the

Plaintiffs expressly taised the issue at the beyinning of the.Cvlot. Clan C'ert., moving "to certiiy

the instant ai.^tion asa class aetiontrs to tfre issites oflfaLPlrCy and entr'tlement to ftuttittvo

a'arnag¢s," W. (ernphasis added). Aldrich opposed the PlaintiE'fs' proposed biflircation in the

Cert. Opp., andpiovided a subsequent counter-proposa[ for bi6arcat.ion in the.4lat, Birurcate.

This Court finds that the parties' arguments regarding Ihe cTass serti$cation issues are

premised on their respective bifurcation argttments. Pursuant to Civ. R, 23(D), thetrial court is

authorized to issue administrative orders regarding the course of proeeedings in a certi#ied class

actitln_ Also, a tria[ court inherently has broad administrative nuthority over cases pettding on

http://www.clerk.co.montgotnery.oh.us/prolimage_onbase.cfin?docket=8366557 7/23/2008

Appx. 69



Montgomery County, Ohio - Scanned Document Page 20 of 125

its docket, SceA3uyr.r v. Bristow (2000), 91 Ohio St, 3d. 3, 7, Te,(J'er v Flornbeck, 2002 Ohto

3788.111 (quotingSrate ex ret. t3erck v, McCabe (1942), 140 Ohio 3t. 535, 537). Accordingly,

this Caurt wi11. preliminarily address the bl.fbrcation issue and apply the determination in

rr,solving the class certification issues in Section [I[.A. infra.

Regarding the trial-related. portion vfibe Plaitstiffs' Proposed LFttgatforr FGarr, a

certified c,lass action is proposod to procwd initially on only liability. Ff lfabi7ity is estabtished,

the second phase of thr proposaf is for a court-appointed Special Master "to revieiV elaims for

dmnages and hold datnages hearings if, and when, necessary." Proposed Litigation I'latt at [3].

The 1?la3ntiffs' proposed bifuroation isrepeated in the Iafot. Cfass Cea^t. They propose that a

tertified class act'sou proceed t3rst to a detennination of iiabitityltutitletttent to puuitive

damages and second, assuming the £rst determitiation is favorable to the class, tlte cases would

proceed to a detennination ofthe amouni of compensatory/ptn9tive damages to be awardc1

Iv1ot.Ctass Cert, at 20, 'fhe plaintiffs cite for support Reynolda v. CSXTfnnsportattait Ine;

(1989), 55 Ohio. App. 3d 19, 24-2$ [hereinafter "C.SX II"], in which the Second District

affvtened a class action. bifur.oated in a ettaruter simi.lar to tbe instant proposatl. They also

htgblight that factually the Reynotds case invotveda olass action involving an evacuat.ion and

putative class elaims for varied it juries and damages.

ln rebuttal, Aldtzch argues that the proposed bifurcation is an attempt to mattufacttue

prednminantly common issues in order to obtain oloss cerdfication and that it improperly

infringcs on Aldrich's right to ajury trial. Aldrich recognizes that-Giv. R. 23(C)(4) a]lows a

civil acUo:n, when appropriate, to be "brought or maintained as a clttss action with tespect to

particular issues," Plan t7lap. at S n.3 (quoting Civ, R, 23(<.`)(4)). llowever, AfrSricli argues

that Civ. R. 23(C)(4) should not be used in the instant cases bmause ilte issues witbin the
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entirety of the civit action that inqy severed are soch relatively small portions that Judicial

economy tvill not be advanced. Aldrich cites two federal circuit court cases-Blyden v. ,4damcusi

(C.A. 2, 1999), I86 P.3d 252, 268 andCaatana v, .dst. 7'obacco Co. (CA. 5,1996), 84 A.3d

734,745 tt.21-in support of its argument -

Aldrlch's second objection to the proposed bifitrcation is that it implietlly would require

the Plaintiffs to present the punitive datuages liability issue bCfore an assessmentof

aetualteompensatoty damages is made. They argue thatlhe Plalntiffs' proposal defers for non•

oertified treatment the individualized Issues of proximate causation andcompcnsatory

damages, but ttwt the Plaintiffs wturt to prescnt in the fust part of the billixcated trial evidence

related to potential punitive dantas es liability. In support, Aldcich cites State Farm .dAut. Anro.

Imr. Co. v. Catnpbell (2003), 538 CJ,S. 408, 419, 424-+€26, and Bacon v. Honda ofRtrr. ,1lfg,

(S.D. Ohio 2001), 2051?.R.I). 466, 485, 489-490, affirmed (C.A. d, 2004), 370 F.3d 565, cerL

denied (f'et 22, 2005), 2005 U,B, LCXIS 1537. It argues the cases pfovide that punitive

damages may only be property determin.ed after liability for compensatory damages and tAc

amount of compensatory damages have been decided. Sec Plun Opp. at 6-8,

Aldrich raises additional arguments and a counter-proposal in the Cert. Opp. and the:

Mb.r. Ifyln cate. Aldrich argues that the bifurcation used by Judge Kessler and affirmed by the

Seeond District in the CS,YII case is no longer appropriate in light of thcTJititesl States

Suprente Court.'s decision in Canrjsbelt and the recently ainended R.C. § 2315.21(C)(2). ln

response, the Plaintiffs argue thatthe recantly efPec6ve vetsion ofR.C, 2315.21 may not be

applied in the cases at barbacause doing so wisuld result in an unconstitutional rettoactive

application of tltestatute. 17ie parties cite nuuietous contlicting cases from Cyhio and oiher

jurisdictions.
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In light of the par4ies' arguments, bifincation of tiie trial in some manner will be

procedurally necessary. To do so, this Cotuf finds that Ohio's procedural rules have provided it

wittt broad case:utanagement authority. Wit3t respoet to certified class actions, arguendo, Civ.

R. 23 (17)(4) provides that "the court may make appropriate orders: (I) determirring tlie course

of proceedtngs or prescribing measure to prevent undue repetition or cornplication in the

preseEitation of evidence or argument " ": " Id. (etnphasis added). Additionally, Civ. R.

23(C)(4) provides that "[wJhen appropriate (a) an action niay be broughtor nutintained as a

class action with "apenl to particular issues * x*." Id. (emphasis added). Furthermore, the

more general provisions of Civ. R. 42(B) ailows tbe trial oourt'"ai3era hearing, in fltrtherance

of convenieatce or to avoid prejudi.oe, or tivhen s•eparate trials tvitl be conducive to expedition

and ecottout}; ntay order a aeparate trial ofanv olairn, 11 *+ or ofany sepacate issiae ***,

always preserving inviolate the right to trial by jury." Id, (emphasis added).'g

On the assurnption that class certification is granted, the t'laintiffs' bifurcation proposal

involves two d'istitict "ttial phases." The "first trial phase" would be a jury trial to determine

"liability." The "second irial phase" wonld involve a court-appointed 5peeial hia:ster rcviewing

damages claims and, if necessary, conduciinghearings. Althcugb not specifically statexi, the

plaintiffs' proposai implies that the Speciai Master's damages bearings would bebeneh

heari:ngs. SeePropoaed Liiiga»ors Plan at [3].

The Plaintiffs' bifureation proposal generally reilects the forrantused byludge 1Cessier

in the CSX caso. Sae Reyttaltis v, CSX 7"ransportatNon Co. (Feb, 28, 1989), Montgomery Cty.

`5 in the context of u consolidation motion pursuant to Civ. R. 42(A), an Ohio court has he
that "(h7earings conduoted by •the oourt need not be 'oral hearings."' Eiragner v. Cleveland (1988)
62 Ohio App..3d 8, 17, This Court finds no d'astination in the simrilar lataguage of Civ. K. 42(3) fb
would otherwise require an oral hearing tegarding bifurcation. Therefvrt^, this Couti jfinds that
consideration oPthemuiGpla memoranda submitted by tho partiee regarding bii'ut'eatton satisfies t
hearina reauirernent.
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C.P.C. Case Nos. 86-GiJ-2053, 86-tdV-3585 at 6-7 (Decision and Order on Objections to

Special Mast.er`s Find'urgs and Reeoromendadons and Cor3ditionally Approving a Class Aetion)

(J. ICessler) (here3natter "C',S.YC') " Judge Kessler expressly cectified for trial "thc fssues of

iiegligence and tnalice, ifaity ***:' Id, at 7. The Second District found no abuse of

discretion, even remarking that "it was a well-reasoned deaisiori based upon the trial court's

ttntqt?eability to detcrtnlne rohia§ procedural devroes are best for handling such unwieldy

cases." t.`.SXII, 55 Ohio App. 3d at 24 (emphasis added). Notably, the parties <to not contest

that the bifttrcatioti format used ln CSX land approved in CSX it is incompatible with the

twont[y ame.nded provisitlns of R.C. § 2315.21(13),

In contrast, Aldrich's bifurcation proposal Applies the recently pmended provisions of

3t.C_ ^.23 f 5.2I.(B}, It proposes a"t5rst trial phase" involving jnry determinations of liability

and contpensatnry damagc,w, and ff those are establislied, t}ien a•`second trial phase" tirat would

prescnt the samejury with evidence related to potential punitive damages and a separate

deterinination of whether punifive damages should be aivarded, and if so, how mueh. See lMot.

&f^rrcare at 1-2. Aldrich cites caselaw in support of applyingrhe amended version, but rione of

the caselaw actually nddresses R.C. § 2315.2 [(13). See ge.nera7ly MoL ,3rfuraate, Bifuraate

Reply; Utfurcate 5`uppPetr+enr, For example, intheBfjurecxe Sxppfeuzant, Aldrich argues that ]n

Flttnrsmrrrr v. Ruittrtart lfosp., 2005 Ohio 14$2, thc Fifth District detnons(rated that the amended

vorsiun of R.C. § 231121($) nrust be applied in these cases. Hawever, Aldrich explains that

H:artsraandoestwt directly address R.C. § 2315.21(B), but another untolated statute regarding

a narrow aspect of pretrial discovery.

'4 In light of the txnreported status of CSXI, this Court has attached a copy as Court's Exbi
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'I'itc pattics citations are conilicting and not directly on point. Furthermore, this Court's

independent research has also found no Ohio case that specihcal ►y decided wltethcr the rcoent

amendments to the statute may he applicd ta cases pending before the effective datc bul

commencing trial atler the ei'feetive date, The specitic issue, themfore, is of some

constitutionul import withoatahe benefitofdirectprecedent.

Hotvever, this Court finds that the constitutional issue would only be perCCinent if the

provisions ofthe revised statute are applied by mttnrlateherein. In oontrast, the bititreation

forinat used in CSXl was not mandatory, but represents that trial court's case-speei6c

deterinintttion. Furthermore, notwithstanding the potential thatrovised R.C. § 2315.21(8) is

mandatory, this Court may itt its discretion find tha statutory fotrnat presents the best use of

(}hio's procedural devices for the cases sttb judice,

Iix light of ttus Court=s deterurin,ution below, the constittitionat issue should not be

decide.d here. A well-settted principal of0hio jurisprudence is titat constitut"iotvat questions

should only be dccidcd when absolutely nccessaty. Sce N'orandt•ir, Irlc. v, ,Gtntbnclt (1994), 69

Ohio St. 3d 2b, 28 (oiting S7ate ez reL blofstetter v. Kronk (i969), 20 Ohio St.2d ! 17, 119).

Having considered the partfes' arguments tivith the consti,tational qucstion omitted, this Court

Cnds that the imerests of economy and efficiency will be best served when thetriata of the

cases at bar aie eonducted, in bifurcated trial phases as descxEbEd below.

1. The First Phase

The Plaint%ffi have set forth four substa.ntiv$causes ofaelion, but have only st>ught

class cettifieation on "liability" and "entitlement to punitive damages," thereby cxpress[g

eltcluding tba causation and ainounts of damaaes issues. This Court $nds tltatthe "liabitity"

. whether Aldrich factually breached a duty ft>rpurposes ofthenegtigence cause of
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action; whether tha conduct and resulting explosion dernonstrates strict liability; whether the

conduct constiiutes an absolute or qualified naisauu:j should be prasented on a class basiskr ina

"first phase" jury trial. T-Iowever, in order to limit tbe jury's deterntination to only "liability"

related to the instantaauses ot'action, the hrst jury frial will not Include any evidence or

argumeret that solely relates to the "malice" or punitive damagcs Issue.

2. The 3eennd Phase

Assunaing tlrat the first jury trial results in a"liatiility" verdict finding that Aldrich

eom:mitted culpable misconduct, the class actRon will docertii`y in:lo a"secottd phase" to allow

the Plain.tiffs and all pntetive plaintiit's to individually present their causation and compcnsatory

damabes claims to separate juries. Notably, the "second phase" juries will be insiructetl as a

rnatter of €aw that the "iiability" vetdiet was pteviousty detenitined and that the only issues for

their detenninatton are individualized causation and compensatory damages.

3. The'I7tird f'hase

Assuming that the "second phase"juries return verdicts finding causation and

compensable damages, the cases wil1, ra-certify to proceed in a"third phase" alass actionjury

trial to determine whether factuaily Aldrich acted nraliciously such that punitive damages and

an attorneys' fee award are appropriate. Notably, the'°tivrd phase" jury will be instructed as a

matter of law regarding the verdicts from thc "f irstphas-e" nnd"second pltase" juries, thereby

limiting the successer "third phase"' jury to only determine wbether punitive diimages should be

awarded and whether attorneys fecs should. be awarded.

!' The reasonina for ceriifvin¢ class treatment of the `"Iiabllitv" issde is set fnrth helnw.
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4. The Fourth Phase

Assuming the "tlilrd phase"jury finds that factuaily Aldrich engaged in malioious

conduct, the "third phase" jury wil) determine in a"fourth phase" the amount of punitive

damages. The aniount of the attomeys fees award will not be submittcd in tlte "fourth pliase,"

but will be determtned as a matter of law in snhsequent proceedings by tbi,s Court. See DtgFtaf

& Artalog Uesig» Corp. v. N Supply Cb, (1992).63 Ohio St. 3d 657, G62-6b3. Purtherrnore,

theparties will not be permitted. to present avrdence orargumontrelated to legal standatds

Ilmiting the maximurn amount of awardable punitive drtmages orto the potential amounts for

the attomeys fees award.

5.11ae Constitutionulity of riC'a ltiple Jnr.les'VVithitt a Singte Civil Action

This Court is miatl.tultitat the fnrcgoing four~phase.lltigation fonttat involves multiple

sepurate juries and that Aldrich has raised the constitutional isaue ot'the right to trial byjury.

Seo the Sevettih Amendment to the United StatesConstituti.on and Scetion 5, Artiele I of the

Ohio Constitution. Because this Court tinds that the individualized compensatory damaps

issue must intervene bctween the "liability" phase and the "purtitive damages" phases, the use

of multiple juaies is unavoidable. Accordtngly, the constitut3onality of using mttltiple juries

tnust be addrossed.

FSased on this Court's research and tha eitationsprovided by theparties, thls CotM

initially notes theso cases likely provide the ftrst impression hi Ohio for the use of maltiple

jnries in dlft'erent pha.ses of a poteMial class actioit. i{owever; a few federal oircult courts have

nttdressed the issue, whiclt this Cotud may consider aspersuasive authority. See Section III.C.

irrfra (citing Ohio Supreme Court caselaw that tecognizcs federal caselaw as persuasive
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autfmrity in class certification issues). Burthermore, berauso the federal Seventh Amendment

provislons regarding jury trial slghts are impiieafied, €ederal caselaw is highly instr•uotive.

For purposes of completeness, the case ofLnyrre v. ivfcGowen (itov, 14, 1997),.2d Dist.

Case Plo. i6400,1997 C)hio App. LEXIS 50$1, identifiett by this Court's researoh, appears to

raise the i8stre of a successive j'uty re-decidiug tnatters presented to a prior juwy. Hocvever; on

close exatnination, Layrte is dislinguishable and does not resol.vc the mstteron point.

Thc pertitrent argument in7.rtyne was tlic applieability o€collateral estoppel in

subscquent procccd3ngs in a remanded case. See id. at *3, * t I. Thc nrgument's that. the sccond

jury would. re-delcnnine the identioai issues submitted to the first jury were ce,jectedby the

Secoad nistrict., The court found that the reversibie error required that the nzauers be retried,

precluding collateral estoppel &om.appiying. See id. at *11.

The Second District never addressed the use of suceessivo jur[es allthin a sin$le, un-

remanded civil action. The Issue herein is not collateral estoppel, but the right to ajtuy trial.

Therefore, whileLcryne on its fitce appears tosaise the issue of a second jury re-deciding an

issue pt9esented to a first jury, the analysis was distitrguishable and the decision therefore is not

on point with the issue herain.

Iln Rabirrsort v. MerroNortli Cotiterruter R.R. Co. (C.A. 2, 2001), 267 P.3d 147, the

federal Sccond Circuit Court of kppeals analyzed ihe denial aPa class certification. In

pertinent part, the court found that "the district court erred in refusing to bifurcate * * * and

certify the liability stage nf tlie olaint for (b)(2) class treatmeat." Id. at 167. The right to jury

trinl argument is presented by the atnicus curiae:

The equal Employment Advisory Counc{1, as amicus curiae ors behalf of
tletro Izorth, advances an additional arguritentagafnst pardal ctass cCrtiffeation
which, though speculative atthis stage, nonctheiess warxants nrcntlon: that
pztrlial certificatian would risk violating the Re-examination Clause of the
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Seventh Amendment, The 12e-examination Clause pmvides in relevant part that
"ne fact tried by n jury shali be otherwise reexarnined in any Court of the United
State,s." iJ.S. Const, amend. VIL Anticus curiae contends that. given the number
of members in ttte putative class, the district court is likely to try the rentedial
phase ofeach class snember's claim before a separate jury from. the one that
considers the liability phase, and that, should this occur, averlapping thctual
issues would be presented to thc iiability-phase and remediai-phase}uries in.
violation of the Re-examination Clause. We disagr+m.

Id. at 169. The Seeond Circuit states that"[t]ryutg a biCurcated claint before separatc juries

does not run afoul oE'the Seventh Amendment, but a`given [factturl] issue may not be tried by

ditYerent, successive juries."' Id. (second bracketed rnodifieation sic; end citation omitied). The

court approves commentary identifying itia use ofcare#Lll.y-cratted jmry inten•ogatories to

manage a bit°uraatedcase with successive juries. Id. (citing, Geaisler, HiFurcation Unbound

(2000), 75 Wash. L. Rcv. 705, 736-737).

Tbc federal Seventh Circuit Court of Appeals is iu accord with the Second Circuit:

[C]ucstions in a single suit can only be tried by difCerent,juries ifthey are "so
distin.ct aud separable &omthe othors that a trial o€[them] alone may bc had
wiiliout injustice." Grrs-oline Producta Co, v. Champlm .Rc[liraing Go. (1931), 283
U.S. 494, 500. In otherwords, the district court' must not divide issues between
separate triais.in sueh a way that thee same lssuo is remamincd by diPferent
juriies." i4ta1ter tf8laorre-1'oulerrc Rorer Fnc (C.A. 7, 1995), 5 1 F.3d 1293, 1303.
While both juries can examine overlapping cvidence, they may not decide
factual issues that are common to both trials and essential to the outcome.
JradnelVehirer; Jackson & Ctrrt%r v. sYCerridf Lyrrch, Pferce,l'enrter & Smith (D.
Del. 1984), 587 P. Supp. t 1 12, 1117.

Horrse.nan v. U. S. Aviation Underivrlters (C.A. 7,1999), I? l. F.3d 1117, €126 (internal

parallel citations onxiued); see also LE 0.C. v. Dial Corp. (N.D. 111. 2001), 156 P. Supp.2d

926, 07-958 and oases cited thereip. Tite federal Sixth Cirouit Court of Appoals, while being

more cautious in its endorsement oPa district court's discretion to bifureate and tise successive

juries, is also generally in aceord. See Olden v. Warge Corp. (C.A. 6, 2004), 383 F.3d 495,

509.
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In contrast, tttisCourt has found only one eircurnsganee in which a trlal court cteurly

couid bifurcate, but could not use successive separato juries. In C!(y of Ef hfortte v. Supeilor

rr'ourt qflas tngeles Coaruy (199k), 29 Cal. App. 4th 272, a state appelfate court analyzed a

California stato oodc seation that expressly provided for bifuccation upon ntotion, but also

expressly provided that the evideace for the "second pha.se" regardingpunitive dnmages must

be presented to the same jury that was presented the "first phasc" rccgarding liability. See id. at

274-275. Notably, no comparable procedural statute was applicable in the federai circuit court

oases cited above. Also, this Caurl finds that Ohio bas no comparable procedural statute ar rule

requiring singleyury adjudications in bifurcated cases.

Iu light of the foregoing analysis, this Court finds no absolute bar in Ohio from a trial

court nianabing a class action with bifureation and successive jtlries. However, the e<2selaw

above impliolUy requires suppott for excrcising its discretion to bifurcate and enipanel

suceessivejuries. In the cases sub judice, this Court finds that the four-phase trial p[an best

serves the imerests ofjudicial economy, reduced potential prejudice, and sound case

management,

By separathtg the issue of "Iiability"^delernlinations reiatod to the:fnur causes of action

and, If necessary, to the tsmount, of eontpensatory damages-the parties' evidentiary burdens will

be narrowed, thereby likely condensing number of witnesses attd exhibits presented artd the

trial time expended. Additiona91y,1beusing on compensatory liability separate frosn punitive

liability; the verdict of'the ">••:a rst p[wse" jury will likely be insulated frorn the potcntially

prejudicial evidence neeessary to establish punitive liability mid, I:fnecessar.y, the appropriate

amount of punitive damagas, By requiring the "thirdphase" detennination that punitive

daninges are wareatned bofore proceeding to the "fourth phase" determination of the aninunt of
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pun'ttive.dantages, tltis Court's proposed format requires an appropriate culpability finding

before proceeding to assess monetary considerations,

For purposes of cantrest, this Court finds that the four.phase format avoids some of the

potential conecros other possiblc fortnats present. First, as highl"aghted above, by independently

finding that determinations ofcompensatory littbility piecedes deterntinations ofpunitive

Gability, theconstitutional question of whether the atnended statute applies is avoided. Second,

rties have not contested that detcrntining the amotmt ofoompensatory damages, if any,

will be mt individualized pracess that is mtmaaageable on a classv.•ide basis. However, as

discussed more fully beiow, the determinations in the other "phases" are eommon issues that

Ire once-and-ibr-all-parties determined rather than requiring highly repetitive evidence to

be presented individualty.

The necessity for multipte, snccessive jetrlos results from the intervention of the

individualized compensatory damages phase between the liability phase and the pwtitive

phascs. Argucndo, withaut using a sccond successivc juty in ihe third and foutth trial pitase,s,

ihe class aetionjury from. the #3rst phase would be conditionalty discharged while tha

decertified second phase proceeded. Then, likely months later, the same class jmy would be re.

empaneled, '1'his Court On13s that the admnnition on the jtvors necessary to ma.intain their

"open tninds" during the interim would be questionable. Also, circumstances beyond all

control, such as the death or illness of ajuror, tnay occur that could poss[bly jeopardize the

integrity of the etnpaneled jury. Theso possibilities weigh against maintaining asingie jury.

Therefore, as detailed aiwve, this Caart i"mds that bifurcation is appropriate for the triai

of the cases at bar. Accordingly, this Court sustains In part Aldrich's Mo1: 13lfirr-cate, bttt does

not hetv9.n decide whother thoprovisions of amended 1t.C, § 2315.2 l(B) would mandatarily
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apply. Furthennore, insotar as the PlaitttifPs' MoL Clttsa Cert: also raises 1he bifureation issue,

this Court sustains br part and overreles in part that issue. Speoifically, this• Court hereby

rejects presenting any evidence regarding entitlement to pnnitive damages during the "liability"

fitst phase.

Also, the Plaintiffs proposed using aa appointed Special Master to oonduct any

competuatory dainages trials, Aldrich opposed, maintaining its right to jury trial on all

elements. This Court is persuaded that absent consent by the parties to use of the SpeCial

1vLister, thc jury trial rightmust be preserved. Therefore,this Cotirt also rejects dte proposal. to

appolnt a,Speolel Master for purposes ofconducting tttc second trial pha.se; itidividualized jury

trials conducted by this L"otttt will be usod to address the amounts of competxsatory damages, If

C. Ganerat I.ogul Standards for Class Certlfieation. Motiotts

Civil actions tltat present claitits scoking class treatmetxt are governed by the provisions

of Ohio Civ. R. 23 and attendant Ohio caselaw. In light af the substantially similar provisions

in the federal eounterpart to Ohio Civ. R. 23, t.ha Ohio Supreme Court has recognized that

federat cases may provide additional persuasive legal audrority. Bee Wilson v. Brush FYellman,

lFrc., 2004 Ohio 5847,117tt. 4('oit.ing Marks v. C.P. CFremicr+.l Co., (1987), 31 Ohio 8t. 3d 200,

201); see also the Stat3.Note to Ohio Civ. R. 23; ped. R. Ci.v, P. 23(a)-(e). lrt Hamilton v Uirio

Snvings Bank (1998), 82 Ohio St. 3d 67, the Ohfo Supreme Court enumerated the distinct I.egal

issaes periinent to a aln.ss cettit3oation tnotion:

't'he foliowing seven requirements must be satiatied before an action may be
maintained as a class action tmdor Civ, R. 23; (1) an identifiable c:lass must exist
and the definition of the class must be unatnbiguous; (2) the named
representatives must be members of the class; (3) the olass must be so nttmeratts
that joinder ofalt members is impractieable; (4) thcre niust be questions of law
or Pnat common to the class; (5) the claims or defenses of the representative
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parties znust be typical ofthc claims or defenses oftlte class; (6) the
reprosetttative parties must fairly and adequately protect thc interests of the
ctass; and (7) one of the three Civ. R. 23(11) requieements mustbe crtet.

Td. at 71 (end citations emitted). "Me burden ofestablislting the eiements of a class ac6on

rests on the party seeking certlficatiori." ^tyteYtcan Medlcal ,Systems, XY?c, v. Pfrser (C.A.6,

1996), 75 F. 3d 1069 (eiting Gen 2'eZ Ca. of17ur S'outlnvest v. F'atcon (1982), 457 U.S. 147,

161). "'fhe trial court nwst find, by a preponderance of the evidener, that All seven

requirements have been met in order to grant ctass certii'ieation." C'erty 71, 148 Ohio App. 3d at

352 (citing Warner, 36 Ohio $t, 3d at,96); Wi'lliartrs v. Country vide Horrte Loans, Inc., 2002

Olrio 5499.

The Ohio Supreme Court has t2tund ehat "[aJ trial judge has broad discretion in

determining whether a class action ntay be nraintained "" *." War7teY, 36 Ohio St. 3d at 99

n.10 (citing Markv, 31 Ohio St. 3d 200 at the syllabus) (bracketed modification sic)S Petty Il

148 Ohio App. 3d at 352 (citing Bat+glimair v. Slate I"ca•»t Mir1. A:rto. lns: Co. (2000), 88 Ohio

9t.3d 480, 483), Specifically, the Ohio Sttpreme Court has recognized the pertinence of"the

trial court's spooitil expertise and familiarity with aase-management problems and its inherent

power to manage its own docket," diamifton, 82 Ohio St., 3 d at 74 (eiting hlarks, 31 Ohio St.

3d at 201). However, a trial cottrtt is not uiguided indetet7nining whether class certitication is

appropriate, because class certification is expressly governed by the provisions of Civ, R. 23,

Id.; Per1y II,1+48 Ohio App. 3d at 352. Furthennore, the Hamiltan court strongly

suggested-absent an expRicit requirement in the text of Civ, R. 23-that in rendering ]ts decision

regarding class certification, the trial court should nxako express wYitten findings for each ofthe

seven ola.ss certification issues, ld, at70-71,
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D. Specific Legal i?.indings and Analysis for the Seven Class Cortification Requirements

Based on the general standard of law, supra, and in light of the parties' arguments in the

pertinent tnemoranda and the applicable taetual reeord, this Court will address sep.arately the

seven class certification requirements. Eacit of the legal findings is by a prepondermtee oftlte

evidence, with the Piaintiffs,.tss rnovants, bearing the burden ofproo€,

1.. Tltc class definition €ssuc: "an identifiable class tnustexist and the defin€tion o[the

class tnust be unambiguous"

Tlse ftist olass certification reqtrirement is commonly referenced as the "class

de6nition" issue. Tho Ahio Supreme Court has Instructed:

"The requirement thnt therc be a class will not be deemed satistied unless the
description of it is suffioiemtIy dcftnite so that it is administrativelv feasible for
thc court to determ.ine whetlter a patticuiar i.ndividual is a mamber" Thus, the
class d'efinftion must be preelse enough "to pctrnit identification wiihin a
reasonable e€Fort."
8Mfi

The focus at this stage is on how the class is defxned. "The tcst is whether the
means is speoifred at the time ofcerti6catiau to tletarmine whether a ptuiicu€ar
individuatis a member oftho class." The•que5tion as to whetherthere ara
clFffering facttnti and legal ibsues "does not enter into the analysis until the +.butt
begins to consider the Civ.R, 23(B)(3) requkrement ofpredominance and
superiority.°

Hamilrm, 82 Ohio St. 3d ut 71-72,. 73 (eitations omitted); Petty It, 14& Ohio App. 3d at 353

(eiting Hvmiltorr).

In the h4ar. C1.ass Carr., the Plaintiffs have proposed "a class consisting of indivittuals

residing in and homeowners within a one (1) mite raditrs of thc [Isotee] facil€ty on September

21, 2403:" Id. at30. Ihereittaftertlie"Proposed Aefinition"]: 8 The Pllaintiffa argue that

's C)ti the titst pagc of the Prior C."tass Cerr. Mat„ l3anford and Graeser proposed a
considerably different class definition [hereinafter the "Prior J7efinition' ]. Although the Prior
Definition has not been expressly withdiawn or revlsed by the Proposed Ue6nition, this Court fin
that by collectively proposing a different deftnition post-consolidation when the Prior pofinition
wa.a exxnresslv nronoseil bv onlv Danford and Graeser. the Plaintiffs' collective tmnlEcat.inn waa rn
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members that sadsPy tlre Proposed Definition are readity identifiable and definite. They argue

that,pu'tative class members may be identified, iu part, by referencing Montgomery County

Recorder records, ,blot,. Class Cert. at 31. Spccif"icafly, tlxy propose retrieving street address

tistings that exist within. n one-mile radius of lsotec. In other part, to fdendfy putative alass

members who were non-property-owning tesidents within the one-mile radius, the Plaintiffs

propo9e correspondencowitfrdhehomeownersand "veritzcationofresidentsatthe subject

property." Id. The Pfaindt2§ highlight that the one-rnfte radius eorresponds to tiie geographical

boundaty of the mandntory evacuation enforced by the locaE emergency offtcials, l:d. at 33.

They conolude diat "[w]it}t these numerous methods of "sdentifying putative class members,

nlong with a definite geograptiical boundary for determining ciess nrembership, thera is no

anxdue hardsh3p it, complyfng with notice requirements and no risk to [tlldriah] of participation

in the class by unqualified pctsons." Id, at 3I,

As a reluctant alternative, see id. at 31 n.9; the t'7aintifd'sprnpose using dtttnages-related

subclasses to aehicvc a suflicicnily unambbig,uous and definite class detinStion, ld. at 31-33. In

support of thealternative proposal, the Piaintiffs rely on the Second District's decision in CSX

11, 5 $ Qltio App. 3d at 23, and.Cn re Fernald Lirtgrrrton (S.D. Ohio 1986), Caso No. Gl -85-

141, I986 U.S. Dist. LF'..:s^S 20723, 45-*6, k8-*4. Specifically, they aeguc thatthe definitions

accepted in those casesand the proposed class/subclusses definitions in ihe cases at bar are

8ubstantially similar, demonstrating the propriety of using a dePatitEOn based on a definite

proceed under only the Proposed Delinition. Furthormore, as discussed infr.a, the PtaintitTs have
also atiomnted to ittrntioltlv amend the Pronosed Detinition in. the Cerr. Rerrlv.
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geographical boundary sterrounding the site of the alleged harmflcl ituidenl. Sse Ivlnt. Cfaas

Cert. at 31's

In rebuttal, Aldtich argues that the Proposed Dafinition is overbraud. and inappropriate

because numerouspeople that have no cognizable ciaitns wonld nevertlictess satisfy its express

tertns. Cert Opp. at 4-5 (ciiing Xrrrber v. 4lafstEr f rai, 5'ervs„ 20Q3 btajo 1520 at 133), It

argues that not every homeowner or tton-owner resident. complied with the evacuation order,

but pursuant to the Proposed Definitton, fhose people w^ould still be pettative plaintiffs.

Futtherrnorc, Aldrich argues that for many of the p¢nding.substantive claims, no evidence is

pre.scnted that a person exi,sts who satisfies the Prolaosed pefuzition and has a viable claim. Id.

at 5. Additionaliy, It argucs that the extrajudiciat Crawford claims reimbursetnent prooess has

already fully compensated luc&i residents with substantiated elaim5. It argues that the people

who accepted such compensation have no viablc clmim-any possible claim being, fully

eompensated-but the Proposed Defmition does not excl.ude those putative ciass members.

To redress any of its rebuttal nrgunrents, Aldrich argues that the Plaintiffs would

necessarily amend. their Proposed De6nition to specifically exclude eategories of peopie, wltich

would result in requiring individualized analyses and wxdertnine a bsuetit of using the class

action devlce. Sec Cerl. Opp. at 5(citing the Second District's decisiun in ICtrll v. Jack ifralker

Pontiac Tiryola, Irra (2000), 143 Oltio App> 3d 678, 682) [liereinatler "Ila/1 IT].

In reply, ihe Plaintiffs argue that the Propnsed Defanition is not overbroad. Titey argue

that the putativa olass mentbers ate individuals that hvsd within the one-mile radius. ofIsotec

on the date of the explosion that were subjeet to the mandatory evacuation order. To provide

s As discussed balcaw,tlte subclass altema.tive argumeat is unnecessary for purposcs of th
class.dctinition issue. 14owever, in Iight of the parties' argvmeuts regarding "standing" for purpoi
oFthe elass ntembcrshiti issue. the nrovosal to identifv damanes subelassefi is nertinent.
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additional factual support for their argument that the evacuation was tnandatory, the Plaintit'fs

have identified the six residont-affiants identi6ed in footnote 13, sttpra. '1'he Piaintifl's argue

that whilesontc of the putative class nietnbers may have voluntarilyevacuat'od bypersonal

cho3ee rather than by tieing ordered to leave by the einergency ot'ficials, those putative class

bcts tikcly dld so a3tticipating the same danger relieeted irt the local emergency afftciais

decisiento order themandatory evacuation. 1~urtht,rmoru, regaMiing the argtuuentthat

determiuing which putatlve class ntembers suffered actual injuries, the Piaintii'fs counter-argue

that the one-mite radius is olearty doiinable and that the areas and streets evacuated are easily

deteunined by testimony front the einergency officials who conducted the evacuation. See

Ceel. l{crpfy at 5-6.

itt the FlrstStrr-Xeply, Aldrich argues that the PlaintifW couuter-arguntents have relied

on €ither irrelevantavidence or on an impiio'rt iaodification of the Proposed Definit'ron. See id.

i:t argaes that beeause four of flte six affiants identifcd in the t"ert, Re,pi•y live beyond the

onc*tniic radius, thoir aftEdavits are irrelevant. In the altemative, Aldrich argues that to include

d3e putatiYe residents that live beyond thv one-mile radius in the putative cfass, ihe Proposcd

De1"inition would be implicitly modified, It argnes that by rejecting tlre one•milc radius

definition, the substituted definition of all putative residents that evacuated, by order or by

personal choice, would necessarily require individuaiized intluiries inln whether they have

actttal ota.ims against Aldrich, thereby making the modified dafinition improperly ambiguous

anci unidentitiabie,

This tuoutt finds that a brief examination of binding preoedent on the °eiass definition"

issue is heipfui.. In CSK II4 the Second District noted that the parties agreed in oral argumett

"that the elass as a whole was sufCcientiy defined ** ": " Id., 55 Ohio App. 3d at. 23.
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However, the court also reeognized ihe prelitninary.nature of ihe class definition, slating that

the as the factual record of the case further developed, the trial court could refine the class

def nition. Id.

In Adair v. J3ayron JirrrlrTr¢r Corp. (April 13, 1992), Montgomery Cty. C.P.C. Cdse Nos.

90WCV-1560, 91-CV-0369 (Decision and Order Denying Plaintiffs' Motton IbrClass

Certification) (J, Kessler), unreported [hereinafter':4r/air N],=' the putative class defnition was

proposed as "[a]lt persons, residing as anosmer or tenant in ja rouglyty one-mile raitlusj who

were adversely affected by srnoke, soot, dust, or odor frorn the Dayton Nl+alther foundry * * * at

any time between February, 1987 and OctQber 1990." Id. at 3-4. The trial court recognixed

that the named plaintifEs lSved only a short distance from the foundry and that the evidence

"faik[ed] to demonstrate that this broadd, olass defwition unantbiguously describe[dj the parties

that wcre allegedly damaged by esmie;sions frorn llte Dayton Waithar foundry." Id. at 4. The

trlal court therefore concluded that tho proposed definitlonwas ambiguous and did.not Yeadlly

identify theputailve class members. Id. The Second District a#ftm.ed the trial court's denial of

class eertification in Adair v, Daylon li''atther Corp. (Feb. 4, 1993), 2d I7ist Case No. 13429,

1993 Ohio App. LEXIS 573 [hereinafter "Acfair il'], but focused on acompl>;tely separate

basis. See id. at *'3^*8 (finding that the predontinance factor was unsatisi•icd).

In Htrll Y. Jack i:YalkerPonrlac ToyUJa. Inc. (Montgomery Cty. C.P,C. Sept. 24, 1.999),

1999 Obio Misc. LEXIS 64 (J. C3omian) [hereinatter "Iia1lF'], the tr3al court found, intcr alia,

that the praposed class detfnition was ambiguous because the identtty of the putative plalntil3's

was dependent on a fndividualfzed determination. 9ce id. at *34-*35, *43-*45. 7he Second

ro Fn light ofihe unreported status of rFdWrl„ thi5 Court has attaohed a copy as Court's
xhibit 1.
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District affamied the trial court's denial of eta8s certification in IIa1111. See id.,143 Ohlo App.

3d at 682.683.

In Petty v. Wat-Mru-r SPUres, lna (Sept. 19, 2001). Montgomety Cty, C.P.C. Case No.

00-CV-2396 {Decision, Order & Entry Overruliag Plniatiifs' Motion forClass Cettitication) (d.

F.anger) [hereinafter "Pef,ry P"], this Court found that the original€y proposcd definition was

ambiguous, even thoughthe defendant's own bttsiness records would pnovide some assistance

in identifping the putative class members. This Coutt fouttd that tho business reeords-time

clock records-were insufficient, because the facts admittediy provided by tinie clock records

were broader than the facts necessary to identify only putative class rnembers. Specifically, the

atlegat3ons were that the defendant forced emplayees to work "off the clock" or to miss broaka

The tirnc clock records, while demonatrating when breaks weremissed, did not eorrelate te the

4tnpioyce being furced to miss that break because ilnc defendant forced tha employce to

continuing working, i;urthermore, the time clock records pruvided no assistance in identtfying

when cmployecs worked off the ctoak. 'fhis court therefore found that ihc orl,ginalEy pmposed

class definilion was ambiguous, See id. at 2-4.

Notably, the plaintiffs in Patty I also proposed a modified class definition in the repty

memorandum, to wit: all past and present amployses of tlefCndant in Ohio, '17tis Court

exatnined the nxodi.tIed class definition and found that il:also was overbroad. The de:fendant

highlighted that niany employees-putative class mentbers under the modified definition

propasal-asserted that they R= never forced to work "off the clocic or to miss breaks. This

Court found that an individuaiized inquiry tvoutd be necessary to identify whieh putative class

members actually had potential ciaitns against the defetidant, The modifed ctass deFnition

proposal was therefore also reJected. See id. at 5.
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The Second District affimted on the determination regardini# the originally proposEd

de4'inition. See PRtty !!, 148 Ohio App. 3d at 353-354. Regarding thc modified definition

pr,oposal, the Second District affirmed. on a different basis:

In our view, the problcm with the expanded class proposed by Petty is tiot that
its members are not identifiable. 'nco problem is thai it has been expanded so far
beyond any rational relationship to plainti.{l's' theory ofrecovery that no
cmnnwn issnes ptedominate.

Id.at 355. The distinction, therefore, is titat an arguably overbroad but readily ascertainable

class may safssfy the olass def.iniiion issues, but fail to meet the separate and distinct

prodotninance isstte,

This Court finds that the Proposed )]eHnitlon pinvides a readily ascertainable boundary

and an administratively feasiblemeans for tlze named Plaintiffs to identefy putative plaintiffs to

this Court for purposcs of proNviding approprIate notice. For example, this Court noles that for

purposes of deciding the Pnstant hlot: Class C; erl., a"bright ltne" demonstrating a one-nlile

radius around theTsotec fLctoty has been proffered in Mr. Cowherd's experttestimony using

the one-ntile radius map xt This Court is persuaded that by using means suoh as the one-milo

radtus and county reeorder record,s far the appropriate t)me paried, the oiuners Apo lessees of

residoittial reai property are suffciently ideittifiable.

Notably, A.ldrich argues thut while the Proposed Definiiion uses a readily identi.f'table

"bright iine," it does not limit the putative class to only those people.vith viable claims. This

Court finds that Aldsich's argumcttt issubstantially identical to the defendatri's atgument in

Perry I!, w.luelt the Second District found mistalcen. The test for whether a proper elass,

detin%tion has been presented is "whether means are specificd at the timc of the certification

Z" See supra notes 22-13 and acconzpanying discussion (finding by a prepondemee ofthe
evidence that the one-rniSe radius map provided a "bright line" beyond w}ticlt twelve putative
maidents live: tberebv excludinethem fro.tn heine uutative olaintiffs).
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that wiil permit a deiermination rtif wheiher a particular individtutl ia a mentbeF of the ciuss,"

PriPyff, 148 Ohio App. 3d ut 354 (end cltation omitted). In part, the unntodified Proposcd

rlelinition meets that test.

For purpose of completeness, this Court finds that the modified definition proposed by

the krluintiffs does not meet the class deflnition test. Notably, the wguments in the Cart. Replp

expressly eantinues to use the ont-mile radius language, but the Plaintiffs do not limit their

prcpmsad to within the one-mile radius wh.an they argue that emorgency ofl'icials could testify to

whi ch areas and atteets wera evncuated, See id. at 6, Furthermore, in their rebuttal arguments

in the Affidavits Respotse, the AlaintiEfs impiicitiy nrgue that tho putative class should include

all pcrsons evaotated by dto cmergeney officials, regardless of whcther those pen:nns live

within fhe "bright linc" one-miie radius. 77te Plaitttiffs argue that limiting the class to only

those who iived within an artificial one-mile radius when the energency ol7ieials clearly

evacuated entire streets and areas results in an absurd exclnsion of putative plaintiffs.

The moditied proposal, houreverr, wouid require not only a,potential in.vestigatinu

involviitg testimony froin the emergency officials regarding the streets and areas they covered,

but would ttguire individttaiized insluiry with the owners and residents to ascertain whether

they did evacuate, whether by order or bychoice, Thfg oxpanded definition is analogonsto the

originally proposed definition inPelty fT, whereby the souroes proposed would be itisu€ftcient

to adequately define a class. 'i'herefore, this Coart hereby rejeets moditying the Preposed.

i]efinitian.to include all purportediy evacuated owners and lessees of residen'li.al resrt pnoperty,

including those beyond the orte-rniie radius.

This Court also notes, however, that the proposed Qefinition potentially presents two

classes_ homeowners (i.c, residential raal proparty owners} [hereinafrer the "l•lomeewners
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Class"] and residents (i.e. individuats residitag in resi.dential real property but notowning tite

real propcrty). The Homeowners Class has been addressed above; the class dafinitiontest has

been met for them, This Court has also identified ihe implicit class oflessees-people who

rented residentini real property and resided therein btrt did not owai the resldendat real property

[hereinafter the "Lessees Class"]. The implicit LesseCs Class has also been addressed above;

ihe class definition test has been met for them.

However, this Court notcs tttat ihe "rosideut" status used in the Praposed Definition also

implicitly includes noa-ownerslnon-lessees, which likely includes spauses,. children, other

family members, and potentially non-ralatives who resided in variaus residential real properties

tivithin the one-mile.radius [hereinaRer the "Other Resitlents Class"]. Notably, putative

mambers of the Other Residents Class will not be ident3fiable by rreferencing tho county

recorder n;cords or lease records. The Plaintiffs haroeproposed that putative members oftbe

Other Residents Class be identified by sending catrespondence to members of the I-lomeowners

Class.

The correspondence proposal is clearly higbly individualized and dependent on first

est:tblIshing metnbers of a different class, the laomeamers Class, to be able to proeeed. The

large numbarof re5idential real properties uRthin the one-mile radius is diseussed In the

numerosity issue infra, but fbr purposcs oftlie class delinftion issue, this Court finds that the

putative piuintlffs irtthe Homeowners Class gre 13kely nurnerous. The proposal to use

individuatizetd correspondence with putative Flontcowners Class mumbers to identlfy iuembers

of the Other Residents Class is therefore arlntinistratively unfeasible, ambiguous, and

indefinite. Therefore, the class definition test for the impiied Other Residents Class is not nxct.
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Accordingiy, for purposes ofthe first etass certification issues, olass definition, this

Court hereby finrls that the Proposed I?efinitiou satisfies the issue in part and. faiis to satisfy the

issue in part. This Cotirt finds that the one-mile radius specifl.cation inthe Proposed 17ef7nition

is appropriate. Expanding ihe Proposed Definition to include putative residents beyond the

one-ntlle radius is rejected as administratively infeasible, amhiguous, and indelinite. The

1•tomowaers Class Is sufficiently identitiable and defmite. The Lessees Class is sufficiently

identitYable and defnite. Tho Other Residents Class is rejec3ed as udministsatively infeasible,

atnbiguous, and indetinlte.

Therefore, the class is defirted as residential real property owners and tessecs of

residentifQ real property within the one-mite tadi.us su+tounding the isotee factoty on September

21,2003.

2. The class membership issue; "the namcd representatives must be members of the class"

The second class certitication requirement is conimonly rcfereuced ns the °class

menibersltip" issue. Tite Ohie Supreme Court has insiructed;

Thc class membershipprerequisite reciuires only that "the reptt;sentative have
proper standing, €n order to bave standing to stie as a olass repttisonta6ve, the
plaintitf' must possess the same interest and sitif'er the same injury shared by all
metnbers ofttte alass thathe or she seeks to t-apresent."

Iipntihtiu, 82 Ohio St. 3d at 74 (quoting S Moore's Federal t'raetiee (3 Ed, 1997) 23-57, Section

23.21 [tj, and citing Wtighti A4iller & Kane, Federat Ptactiee and Prncedun; (2 Ed,1986)

I37• 14i, 149-150, Section 1761 [hercinafter "I+cd. Practice & f"roc:'j); see also Amcheni

.Prodv.> Inc. r. dVlrtdsor (1997), 521 U.S. 591, 625-626. lrt light ofthe Ha7ra[tton standing

requirement for purposes of class membership, Ohio caselaw has further explained:

The eoneept of standing asks whether a particular plaintiff may properly raise a
particular claim. Where no statute confers standing on a particular pla3ntif.lr the
question depends on whether the party has alleged a"personai stake in the
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outcome of'the oontroversy " C(ece?.and v. Shaker tJeighrs (1987), 30 Ohlo St.
3d 49, 51; Mtddlefoivn v. Fergrrson (1986), 25 Ohio St. 3d 71, 75-76, quoting
Sterra Club v.Morton (1972), 405 U.S. 727, 73 1 -32.11us "personal stake"
requiremeut ltas thrae basic elements: (1) "injury in f.1ct" to the plaintiff that is
eonorete and part'reulari¢ed; (2) a causal connection between the injury and the
conduct complained of; and (3) redressability, i.e, that it is IikeCy that the injary
will bc redressed by a favorable decision grttnting the relief requested. LYy'arr v.
pefenders riJ'Wtldi{f'e (1992), S04 U.S. 555, 550-61. 7fie fact thaaaptainf{j)'
scekm to bring a class action does noF change thts st'anding regufrement.
lnd7vidrral standing is a fhreshold to all actions. inelud7ng class acJions. T'ailiok
Y. Natiornvide MIuF, fns. Cra. (C.A.6, 1998), ] 62 F.3d 410, 423.

tFoods,134 Ohio App, 3d at 268-269 (internal parallel citations omitted; ernphas-is added). 71te

parties have extensively contested tllis class certisication issue. Theiefore, ihis Court first

summarizes all of the parties' arguments, then identitTes a suft'feiently-defined class in which

tlie Plaintiffs clearly Paii to demonstrate factual tttetnbershilr. AText, this Gourt analyns whether

the Flaintiffs have demonstnrted membershlp in the ramaining Idomeoiwmers Class, whieh

requires an anafysis of "injury in faet" standing aud results in the use ofdamage category

subolasses.

a, Summarized argunaents regurd.ing the class membership lssue.

In the cases at bar, titere arc four ziamed Plaintiffst 7danford, Graeser, M. O'Donnell, gnd

W. p'Donnell. Tite pcnding epnses of action and catcgodes of damages claimed have been.

identified, See supra Section ISL.A. (summarizing the causes ofaetEon remaining and tlte

different categories of damages sought). 'fhis Court has organized the cases sub judiee to

proceed in a quadripartite forrnat. See supra SecHon 111.13, Furtltermore, the class of people

within the one-mile radius on the date oFthe explosion has been appropriatei'y de#4net1 into two

cfasses, the Homeownois Class and the i,esaees Class. See supra Section 1[I.t?.l. Accordingly,

this Court fiuds that the class membership"standing" issue must bc applied in Iigltt of the

foregeing determinatisins.
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The Plaintiffs did not addresathe class membership issue in the Mot Class Car1.

Aldrich highlights the omission, then additional(y argues that the Pleimiffs cannot assert class

mentbersbip, i.e. individual standing in the defined class, because each testiiied in deposition

that they had not sustained injuries ¢arrelating ta many of the requested componsatoty damages

categories. Specifically, it argucs lhat the Plaintiffs iaek standing to seek compensatory

damages rerating to personal injuries,'actiotrable emotional distress, damage to personal

property, or evacuation expensesl}oss of enjoymont of property. See Cart, Opp, at 6. Aldrich

argues that the O'Donnells have admittedly notsuffered damage to real property or diminution

In property value, id. at 6-7, and that their experts opine that none of the nanted PlaintifTs'

homes werc ltnpacted by the cxplosion, precludittg all four from ltaving the standing necessary

to seek compeneation for dainage to real properry ordiniinestion in property value. ld. at 7. As

supporting easeiaw,.Aidriclicites Tkomas, 194I'Jt.D. at600-602; Caslillo v. Nolfoitwfcle

Finance Services, fnc., 2003 Ohio 4766, ¶ 26; and ii'oords,134 Ohio Rpp. 3d at.268-269.

In rebunal, the Plaintiffs argne that they atc members of the class. They argue that the

evidencc demonstrates that their homes are within the one-.mite radius and that the foundations

to their homea cracked as a result of tho lsotec explosion. In support, 8ant'ord and Graeser cite

their own affidavtts-withattached photographs and.an appraisat report-and an expett opinion.

See Cert. Reply at 7(citing the AfRdavit of PEaintitY'Christie Banibrd, attached as Exhibit g to

the Cert. Reply [hereinaftcr the "Danford Affidavit"J; the AfFidavit of Plaintiff Douglas

©raeser, attached as h7cltibit 9 to the Cart. Reply [hereinaftcz the "GraeserAffidaviP'J; and the

Affidavit of James Ludwiezak, attaohcdas Fxhibit 10 to the Cerr. Reply [hereinatter the

"Ludwicxak AffMdavit"Jy.
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Regarding Aldricit's argument that they lack standingto claim. emotional distress

ages, the Plaitttiffs argue that they "have suffered etnotional distress caused by the

Explosion [sic], the evacuation, fear fortheir safety and thatof their family, and fear over the

safe integrity of their now dnmaged hocnes." C.er7. Reptyat 8. In support, they cite an einail

purporting to show that cminselors wera made available after the explosion. Id. (citing the

Email sent September 25, 20(}3 from Gletm Jirko, attached as Exhibit 1 I to the Cart. Reply

jhereinatler the "Jirka Ensail"j.

RegartSing. tlie"annoyance and discomfort" damages soagltt by the 1'iaintiffs, they argue

that Ohio law provides.standing relating ta their nuisance cause of action. Id. at 8-9 (citing

Itceaer v, R'eaver f3ros.. Inc. (1992), 78 Ohio App. 3d 681). Regarding the danzage to personal

property sub-category of compensatory damnges, thc PlnintM highligltt that:San12 rd testitied

in her deposition that items did fail off her walls, btit that she is uncertatn whether site suffered

personal property damage. Id. at 9. The remaining narned piaintiiY's arguc that they are

members ofthe class because they need not suffer all categorics ofhartn suffcred by thectass.

Sec id, at 8-9. They similarly argue that they have standing to pursue claims for personai

ia1ttries on behalf.of the putative plaiatif€b, while implicitly admitting that they did not

individually suffer any personal injurie.s. See id. at 12.

Regarding the compensatory damages sub-category addressing evacuation expensesJloss

of enjoyment ofproperty, the Plaintiff$ argue that "every singte putative plaintilt;''has suffered

loss of use, yet no pututive plninilff has been properly reimbursed t'or loss of usu,'° Id, at 9

(footnote oeuitted). They argue that whilc some horneormers have been reimbursed for

expenses irlating to obtaining out-of-pocket substitute lodging, the PlaiutilTs assert that ao

putative plaintiff have been fully compensnted forthe Inss of use and enjoyrnent of thelr
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property. id. ln support, the Plaintiffs cite Carrollton Woods Condamintttm Homet iYner s

Rss "n v. Prooario (IvTa.y 29,1992), 2d Dist. Case hlo. .12743,1992 Ohio App. LEXIS 2759;

PYitohings v. C7eveland Elec.111tradreattng C'a: (IJec. 19, 1974), 8th Dist. Case No. 33544, 1974

Ohio App. L1:XIS 2967; SltepJterd v. S7iecr (Oct. 25, 1995), 9th Dist. Case No. 17090, 1995

Ohio App. LEXIS 4747; Milfer v. ditTter, 2003 E?hio 1342; andLotve tw. Sun /ieJ'niing &

.4larkeling•Ca (1992), 73 4hio App. 3d 563, a"ee Ce^r. Rep1^ xt 10•1I.

Aldrich argues that the Banford Affidavit, i•'iraeser Affidavit, and the PlaintifFs' experts

are insufficient. It. argues that the refereneed home appraisals do not affinnatively eonelude

that cracks in. the homes' foundations were not present. See 1'ir.s1 Sur-Reply at 6•7, Regarding

the Piaintiffs' rebuttat argutnents, Aldrich higitiights that for most of the damages subw

categories sought, the Plal'ntiiTs' arguErteats itnplicitly concede that the Individual named

Plaintiffs have not sufl'ered the rolated injuries. Aidrieh notes that ttie Plaintif'fs have counter-

argued that not all aategories of harm purpotaedly sustainai. by the putative oiass ntetnbers must

be susEFUned by nlass represantatives. It responds by re-cii.in$ cases f'ram its opposition £ar the

proposition that class representatives must have susla.ined the sanxe injury as the putative class

members. See fd. at 9 zurd cases cited therein.

Aldrich argues that the. Plaintiffs misconskruc the aaselaw regarding the cvacuatton and

lo.ss of enjoyment oPproperty compensatory damages subcategory. Speciflcatly, Aldrich arVas

that reimbursement for ant-of•pncket substitute lodging expenses was appropt9ate to fuliy

cornpeusate putatlvc plaintiffs who presettted proper claims to the Grawfltrd reimbtirseinent

pror.ess. Id. at 10 (citing Shepherd, 1995 Ohio App.I.E?CIS 4747 at *22-*23), ltegarding

putative plaintiffs that did not ineur out-of-pocket substitute lodging expenses becaase thay

stayed with nearby friends or t?uni.Iy, Aldrich ar.gues that loss ofus compensation is
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inappropriate as a matter of law becanse thedamages have been mitigated. Id, at 11, n. 12 and

aceompanying tcxt

b. hone of the Plaintiffs bave factually demonstrated that they have standing to bo

ntembers of (lie Lcssees Class.

The ev.idence isnat contested that the four Ptaintitt`s live fn resCdontial real property

foeated within the one-mile radius surrounding the Isotec factory. The evidence clearly

demonstrates that each ofthc Plaintiffs own their respectivo rasidentlaL real ptopatties. See

l3anfordlGraeser C'omplair+t at J[ 11-12;13anYerd Depo. I at tR:G-$; Graeser Depo. I at 23.7-12;

0'Donnolis' Complalntnt 111.2-13; W. O'Donnell t3epo, I at 20:1-3; M. O'Donnell Depe, t at

415-20. The PlainGEfs have presemed no evidence, however, that denionstrates that they are

nan-owner lessees of residential real property avithin ihe one-mile r.adius arnund the [soiec

fastozy, Accordingly, this Court finds that none of the Plaitttiffs ]ravc demonstrated

membership in ihe Lessees Class. Purthetnwre, assuming srguendo a definition thatis definite

and unambiguoxu, this Court ffnds that none of the Plaintiffs have demonstrated membership in

the Other Resfdenta Ctass. Therefore, certifcation of the Lessees Class and, argaendo, the

Other Residents Class is inappropriate because the Plaintiffs have fniled to satisfy the class

memhership issue #or thase elasses.

e. lTot• the pnrposes of the instant elass certif5eation analysis only, the ladividnal

PluintiM have drmonstrated standing for differcatt compensattfry damagev sub-

categ,ories, Membership in the klorneowners Cl'ass is therefore divided into

subelflsses, with some damages suhclasses havioy no PlaintLff inembars.

Regardingihe t-]omeoAvncrs Class, tite Plaintiffs hnvc denionstrated membership insofar

ss it involves the faotuat status ofowning residential real propeny wfthin the one-miie radius.
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klowevar, the atanding requfrement ofclass membershfp involves more. Whife the cu.ses sub

,judice have been proceduraiiy divided into four parts, v<<ith the detennieatiott of the amount of

eonipensatory damages, if any, beiaig decertified for individual determination, the binding Ohio

easelarvcited above requires the Plaintiffs, quadripartite format notwithstanding, to

demonstrate standfng.

Arguendo, this Coutt notes that:if putpor€e<{ class piaintilYs+,vere otherwiseal[owed to

proceed in the "liability phase" of a liability-damages bifitrcated class action, and the c}ass

plaintiffs clearly had nat suffered indMdunt, dfstinct "injuries in fact" to be poterttiaity

remedied in the "dant tges phase," thcn the "liability" determination wauld be advisory far the

class plaintif'#§. The ofass membership ofthe named plain6ffs would be incomplete,

undermining the othcr putattve class membels' dae process riglits that were assigned to tiie

class plaintiffs fur litigation-hy-representation.

Class certification is onfy nn anaillary procedural device; even with a clearly detined

ctass, without substantive standing, no personhas a right to proceed as a class representative,

See Deposit Guar. Nat'f llrrirkv Roper (1980), 445 U.S. 326, 332. Notably, cautionary

la,tguage in thtsraselaw regarding not rc.rtuiring afxirznative proof on the merits in a class

I certificatfon detertttination does not preciude this Gbun fYom rJgorausly analyzing whether the

Plainliffs have presented any eVidencedernonstrating the necessary standing to even raise

arguably meritorious ehritns. An Ohio court has f'ound that "N)ome faatuai aLreening,is

inevitablein deternro1ning membership in any plaintiff eia3s." Grattt v. $ecton DfckfKsot: &

Ca, 2003 Ohio 2826,.127. Therefore, this Court finds as a matter of faw thatthe standing

zequirement includ{ng denionstrating an. Individualized "in,(ury in faet"-must be satisfied in

any class action, inciuding Civ. R. 23(C)(4Xa) issue-bifureated ctass actions.
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Accordingly, the Ptaintiffi in the eases at bar nwst demonstrate their pessvor+al stakes in

the various causes ofaetion and damagesolaims before Ohio law will proeedurally atlow them

to pursue olass stakes as class rcprrsentatives. As noted above, see supra footnote 19 and

accornpanying text, the Plaintiffs proposed using dafnages subclasses.

A;cccrdingly, based on the dilf.'erent eoinpensatory damagas sub-categories identified

above, this Court hereby recogttizes: (1) a Real Property Damages Subclass, (2) a Diminution

Damages SubeEass, (3) an Bvac•aation Damages Subclass, (4) a Irersonal P.roperty Damages

Subclassa (5) a Personal Injury Daniagas Subelass, and (G) an Emotional Distrcas Subclass,

Purbuant to the authority governing the use of subclasses, Civ. R..23(C)(4)(b)?'the Plaintit't's

individunlJyn' are net required to prove, but nttrst present sonie evidence of a sustained "injtny

in fact," to satisfy the classmembershtp standing Issue for each subclass entunorated above.

(1) Banford and L'rraeser have standing attti nrembership i.n the Rcal Proporty

Damages Subclass, 'rhe Q'Donnells do not have standingor membership.

Itagardingthe Reat Property Damages Subclass, this Court'finds that the O'Donnefis.

have 1'hited to present avidence, oiher than insuff'icient speculation, ofrua 'itijury in rect'

Aldrich citcd adverse deposition testimony from W, Q'DonoelI tnui M, O'Donnell, but the

Plaintiffs' rebuttal focused only on Hattford and Graeser, oompletely omPttittg rebuttal

argumennts fccused on the O'Donnotis. In his daposition, W. O'Donnell stated that in the

stnnmer of'2004, he found soane minor c.rackss behind a rarely-closed door. W. O'DmineIl

Depo.1 at 10:15-18. He equivocated on whether those craeks resulted l'rom the explosion or

rr "WAen appropriate, **' a class may be divided into stibclasses and errch subclas,r frecrt
as a class, aud the provisions oFthis rule shall then be oonstrued and applied aceordfngly," C'iv. I
23(C)(4) (emphasis adtied).

r' For clarity, while this Court and the parties have collectively ttferenced I3anford, t mtes4
and ihe U'I7onnolls as the Plaintiffs. thev remain individuals for oumoses ot'assessina standina,
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from "normal setilittg." id. at 1 t:13-18; 12:15-19, Regarding other problenis inside the house,

he denied that they were related to the explosion. Id. at 11:19-12:15, 20-25. Hesimilarl,v

denied.any exteriorprobletns with the house reiated to the explosion. ld. at 13:1-20. No

evidenea rmm M. 0'17onnell has baen presentc<I regarding damage to the reat property.

F3anfotd has subntitted by affidavit her personal observations of approximately 16 large

cracks in her home's found'ntion that were not there prior to the exptosiom See 13anford

Af€idavit at $ 4-5. Crraeser has submitted by afFidavit his personal observations of

approximately 121arge crncks in ltis hotna's fortndation that were not there prior to the

explosion. Sea Graeser Affidavit at 15-6. in support, they reference appraisuls on their hotnes,

which Aldr§ch contests. 13anford and Grucser also eitc for support the expert opinioas in the

Ludwiczak Aftidavit, whiclt Atdrlch also corite8ts by means ot:higltlighting purporfed

inconsistencies betweert the opinions proi'fered in the Ludwicaalt Affidavlt<and ihose provided

in at ;prlor deposition, Aldrich also presents counter-expert opinions in the Ftrst Sur-Rtply:

?:1eta Ohio courts hava recog,rt97ed witltaat criticism:the use of expert opinions in class

ceniFcation contexts_ See e.g; BreeNavcrv. Ohio I3L17'(Ct. Cl. 1991) 62 Ohio 41isc. 2d.299,

301-302 (reaognizing ihe preseniation of multiple experts by the patlies); Hensley v. New

Albrrny Co. (Aug. 23,1994),16thDist. Case Tdo. 93APE1 1 -1562, 1994 Ohio App. LEXIS

3694, * lA-* 11(fiuding that an, expea`t wittaess may have provided infomaation to support class

eextiftcation tltat was otherwise lacking). However, the federal District Court for thc Southern

District of Ohio has found based on ciied federal ptr,oedents that a resolution between "dueling

experts" in a class eertifieation context is an inappropriate merits-determinstfon, See Ben/tey,

223 P.1L.13. at.479.
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This Court need not decide whether conflicting ecpe.rt opinions shouid be resolved,

Applying arguendo the rule of law from Bentley, tho conflicting experts are hnntaterial.

Applying arguendo the i nplied rule of law from the Ohic cases, [his Court finds for purposes of

the instant Ctass Cert. Mot, only that the parties' conflicting expert.n equally couzlter-balat7ce.

klowever, the statements by Danford and Graeser that the cracks did not exist befoec the

explosion but were noticed intmediately after the explosion is persuasive; thereby satisfying

each of thelr burdens to detttonstrale by a preponderane;e ofthe evidence a stulained "irtjury in

faet" suffioient for standing and iuenabership in the Rcst] Property Damages Subelass.

(2) I3an€ortl antl Graeser have standing and membership in the Diminution

Damages Sttbcluss. The O'Donrlclls do not ha'scstRading or membership.

In Ohio, compensation for dintintRion in vatue for real property may not based on

purely specutativo stigrna daniages.. See Charrce v, BP C7terrzs. (1996), 77 Ohio St. 3d 17, 27;

12amPrez v. ritczo NUbet CoatPngs, 2003 Ohio 2859,7 20-21("pute environmental stigma,

defined as v4•hen the value of real property decreases due solely to public perception or fear of

contaniinnion from a neighboring property, does not eonstitute compensabie dantages in Ohio,

Rather, a plainiil'f must show actual harm.") The valuation of tlte real property, particuiarly a

rCsldentlai hame, does not always require expert. tcstimony, but tnay be establtsited by an

eivner's opinion. See Slail v. t?urroti c$ 51rawser Properlics: Inc., 2003 tJltio 5717, ¶ 12.

Notably, diminution,in value ofrcal property is an alte€na6ve methndoiogy of calcnlating

eompensatoty damages to be awarded for Itarm sustained to the real property. See Reeser,78

Ohlo App. 3d at 686 (applying [J73io COlfiarPes Co. v. Cocke (1923),107 Ohio St. 238); Frfae v.

Parkftr (Marah 9, 2000), 10th Ulst. Case No. 99AP-298. 2000 Ohio App. LEXIS 8.56, • l2-* 13

(applying lleeaer and pltfo Cottierres).
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As discussed in.the foregoing subsection, the O'DonneIls have not pfesented evidence

cegarding actual hatntto their real property. Based on the caselaweited above, they have falled

to present evidettee-other than speculative stigma elaims-regarding a diminution of real

property value.

As discussed in the foregoing subsection, Bonford and Graeser have satisfied the

standing rcquirement rearding the Real Property llamages Subclass-that is, tltoy provided

some evidence ahat their homea had been. actually damaged £roni the e:cplosion. 8owever,

although Euniliar with She purcbase price of their liomes attd the pre-explosion appraisal values,

tteither ganford or Graeser testified that they personally know how much,. If at all, their homes'

values had been dLitfiiished post-explosion. See 13anford Depo. I at 10:9-13:1.8; Graeser Depo.

I at ry4.7-29:14. Prouf of ihe amount of damages, however, is a merlts-i,sstte beyond the scope

of class certification. Based on Reeser, OhPo Collierie,q, and Priee, thfs Court finds that

Banforst and Oraeser have dentonstrated an actual "lnjury in fact" tliat may or may not be

compensable by a 3imittution of value metbadology. Tltcrcfore, they have demonstrated

sautditig and nrembexship in the Dimtnution Damages Subclass,

(3) Eaclt o.f the four Plaintiffs has standing and membership in the Evacuation

llatnstgos 5abciass.

The £svacuation.Damages Subciass includes olaimsfor not only expensesdirectly

related to the evacuation (i.e.liotel fees for substitute lodgittg, meals eaten away fram their

homes), but also fcr tho loss of use and enjoyntent of the residential real propetty. Cactually,

Aldrich argtxes that many of the putative plaintiffs have already been compensaated for their

evacuation expenses fihrotigh the Crawford reimbursement process. Et argues those putadve

plait?ttffs no longer #tave standing because their clainrs have been satisfied. The plaintifTs
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counter-argue that not alE of the reasonable evacuation expenses have been reimbursed and that

nono of putative plaiirtiffs' loss of use and et;{oyment damages have been satisfied. Tite

arguntonts essentially regard the "redressability" of the Plaintiffs cvaeuatfott and loss of use and

enjoyf.neut damages.

The parties have each cited caselaw purportctlty sup.pcrting their conflicting positions.

Having considerecl those cases and the faets precented regarding the Plaintiffs' expenses

regarding substitute todging at hotels and with nearby friends and family, this Court finds that

the partial reimbursetnent for otu•of•pocket evacuation expenses does not fully satisfy the

Plaintiffs' claims for loss of use and enjoynient.

The Second Distcict specifically siated:

The expense of rental quarters appears to be die lfftiit of thc amount of the award
for such purposes where the dtmiage €or loss of home use was, or may have
been, proporttonally less than complete evacuation.

Carraflton Woarlr, 1992 <Ihfo App. LE7[I3 2759 at * ltl (etnphasis added). In that same year,

the Second District also recognized, with rcgard to datnages cltdmed as a result oEan allegerl

nuisance, that "sunoyance and discomfort" damages aee separate and distinct fmnt physical

darttage to structures or other property. See Reeser, 78 Qhio App. 3d at692•69.3. This Cottrt

specifically notes that limiting a putafive plalntitf's compensation to only out-of pocket

sttbstituto lodging expenses would restore tbe unexpected substitute lodging expertses but

ignota the distinct harm of bcittgtemporarily excluded frotn that potson's own honte. This

Court is unpersuatled that such. a limitation applies,

Therefote, finding tliateaeh of the Plaint'tffs have allegedly lost the use a,td enjdyntent

of their residentTal real. groperty for the duration of the evacuation, they have standing. For

purposes of the instant Decistort o7ily, beeause the evacuation expenses and loss o f use and
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anjovntent elaims are conJoia.ed and standing has baen. established for the latter, this Court

declines to address thc arguments regarding the purported lack ofredressabilit.g for evaeuation

expenses. Aeoordingly, each of the four Plainti#l's is a.mcniber of the Evaeuation i3amages

8ubclass.

{4} None of the T'laintitf's have presented any evidence regarding their indiv'itlnal

standing fo elaint damagex to thelr personal property« 'i'ltey are not ntembcrs of

tSrc Personal Property Damages Su hclass,

Regarding alaims that the Plaintiffs' personal property has been damaged, Aldrich

argues that thay havepresented no evidence supporting titeirstanding tbr this sub-category, In

her deposition, although Gmiford stated that sonic personal property items ma,v havefallen as a

result of the expiosion, she did not consider any of the items broketr or damaged such that

monetary compensation would be necessary to lix the damages, See I3atlford l)epo. I at 22:3-

24:2, firaescr and tho O'Donnelts similarly did not identify any Items of personal property

danaaged by the explosion. See Qraoser Depo. I• at 12;A-13:5; W. O'Donnell Dcpo.I at 14:2-

14; M. O`Dannoll Depo. I at I0:19-11:3. The PIaintifT's' counter-argvmenl is that they are not

required to provide evidence that they sufferedeachsub-category ofdamage. Hee Cert. Reply

at 9.

As discussed above, the Plaintiffs are not teqtnred at this procedural stage to

affirmatively prove their clairns. However, for purposes of standing, some evidence must be

presented to satis8j the class m.atnbership issne, liased on the deposition testimony cited

above, none of the 1'our Pl3intifi's have presetited such standing-based evideatoe. Therefore, this

Court finds that none of the Plaintiffs are ntembets of the Personal Propercy Damages Subclass,

precluding certiftcation. for that subciass.
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(5) None of the Pialvtiffs have presented any evidence regarding their individual

standing to elaim perSona.] injt'f damNges. They are not members af tlle Per9onal

Injury Damages Stibeisss.

rUdrielx presents a similaraxg.vnient ibat the PIaintiffs' depositions demotistrzte that

they do not have standing to raisa personal injury clairns. See Cert. Opp. at 6 n.1.0. The

Plaintiffs'tesponse is that while they vrera not personaily injured, they are still members of the

class because they suffered other types of injuries. See Cert. Reply at 12.

The deposit"ions of the Plaintiffs demonstrate that they were not physieaily injured by

the explosian. See Iianford Depo. I at 6:2-6; Graeser Depo. I at 58:19•59A; W. O'Donnell

TJepo, F at 38;2039:12; M. O'qonnel] Aepo. I at il;14-16. Accordingly, this Court finds that

the Plaintiffs have not presented evidence supporting their standing to claim personal injury

damages. 17tercfi3ra, nono of the Plaintitis are metabers oithe Personal Injury Damages

$ubclass, precluding certifrcation of titat subctass.

(6) The Plaintiffs havc presented some evidenea-depasition testimony regarding

fear and anxiety-which establishes their tndividnnt standing ta claim an r'itxjqry in

fact" for emoiional tlictress damages. They are membors of the Emotional Distress

Snb0l9ss.

Aldrich argues that the PlainjrtTs hava not ptesented sufficient cvidenee to suppart their

standing to b35ng emotional distress claims. it cites portians of eaah of the Plaintiffs'

depositions In which they deny developing any sevsre and debilitating etnetionai-distress

ilinesses. See Ckrrt Opp. at 6 n. 11; seo also Ftrsr Sur-Reply at 13-14 (aiting inter alia

iTnck+nrrn-lsie€son v. Brttvrrtan, 2004 Ohio 6074, discretionary appeal allowed (March 16, 2005},

2005 Ohio 1024, applica€ton to dismiss appeal granted (Sept. 22, 2005), 2005 Ohio 4949),
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The 1'laintiil's' rebuttal is 13tat they eachtestified in depositfon that they are fesrful,

streased, and otherwise emotionally distressed by the exptosion, the evacuation, and the

purported damnges to thoir homes. They also argue titat the emotionally distressing nature of

the e.cplosion and evacpation is shown by the purportcd astablishment o1'available counselors.

L'arl. Rep7'y at I I(citing the Jirka Email).

The Jirka Bmeil, while showing that counselors weremade available, is uapersuaslve

becaasv the Plainti'ffs testiiied that they did not seek treatment with any medical pract.itioner,

inClud`ntg those counselors, for any injuries purportedly relating to amotionaE distress. from the

explosion and evacuation. See o.g.. Banford i7epo.11 at 141,16-142!8; Graeser Depo. I at

SS:11-15; V'. ^'Donnell Aepo. ! at 49:12-25; M. p'IJormell I)epo. I af 35:17 1G:I#. The

per,stiesiveness ofidie Buckmar:-Pterson decision is ditninished becattse theholding was

specific to the procedural posture of that case, which was a summary judgment motion. See id,

at 1155 (noting that the tiueshold at issue regards the evidence necessary to successfully oppose

sununary j:udgment). Aldrich specifically relies on the Btrcknran-f'Person precedent'for the

proposition of law that the PiaintitTs tnust provide sonte addifional lay or expert testimony as a

"guarantee of genuineness" to establtsh aviabla emotional disrress claitn.

The matter presenlly before this Court Is not whether the Piaintitl's' aiaim flrr emotional

distresa damages is viable, that is, whethcr summary.Judgtnettt irt favor of Aldrich and against

the Plaintif°fs is appropdate,. See supra note 4 (deferring any summary judl;ment detereninations

until after class cerfification). Additionally, this Court finds that arguments pertaiaing to

wheiher t.he Plairtifi3 have presented sufficient supporting evidence to prevail on tlteir claims

inappropriately delve into the merits. 'Che Plaintit'<'s have••each individually stated that they
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have experienced fbar and anxiety as a result oFthe explosion and evacttaCion, Those

statemeuts provide some evidenoe of an "injuty in fact" to eacltoftl+e Plaintifl's.

Therefore, this Coutt finds that the Plaintif9`s laave presonted sotne evEdence regarding

thefr standing to clahn emotional dlstress datnages. They am ntembers ofthe Emotional

Distress Subciass.

Based on the foregoing, forpurposes of the ctnss mentbership issue, this Court has

recognized six sabclasses and fmds:

(I) Bunford and. Csraeser are members in the Real Property Daninges Subetass; the O'Donnetts

d not members;

(2) Banford and. Graeser are members in the Diminution Damages Subclass; the O'i)onnells are

mentbers;

3) 73anford, C3raeser, and the O'Donnells are members in the Evacuation Damages Subclass;

(4) None of the PlaintifYs are mcinbeTs in the pcrsonai Property Damages Subclass;

(5) None of the Plaintiffs are members in tttc Personal Injury Damages Subclass; aud

(6) Banford, C r̀raeser, and the O'Donnells are members in the Emotional Distress Subclass.

3. The nnmerosity jssuec"tho ehess must be so numerous that Join;der o€alt memtrera is

itnpracttca}rle„

The third class certifrcation reqitirentent is commonly referenced as the `Srumerosily"

issue. The express language in Civ. R. 23(A)(1) requires adetcrtnination that "the elass is so

tatjoinder ofnlt nmembers is impracficablc." Id. The "impmcticallty" standard hss

not been Cormalized with a specifia minimum number, but involves a casc-by-casc analvsts.

Warner, 36 Ohio St. 3d at 97; Arroyo v. Wagon âG'Be¢l Aaro Sales (Aug. 11, 2000), 2d Di3t.

Case No. 18235,2000 Dhio App. I.UX7,5 3512, *fi [here3nafter "Arroyo I1"]. iiowover, aa
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often quoted plrraseregarding the nttmetnsity issue is that "if the class has more than forty

people fzz it, numerosity is satisfied; il.'the elass has less than tweniy-five people'in it,

nnmerosity Is probably lacking; if the class has betwccn twonty-five and forty, there is no

automatic rule tf'arrter, 36 Ohio St, 3d at 97 (c'iting i:ed. Practice & Proc., Seotion

1760)_

Ohio caselaw provides additional guidance. If class members can be assumed to lack

the abiGty or motivation to pursue indivtdual civil actions, joinder is more likely to be

impracticable. JI'amilton, 82 Ohio St. 3d at 71 Putative class members would be unlikely to

file individual civil actions where fttdividual olaims involvc only a stnall amount ofdarnapes,

which would support a iindina that jolnderls irnpract3cable,. Id,

The Plainti€fs allege that 2000-3000 people were fvithin.the one-mile radius and were

evacuated. They cite theirown answer to Aldrich's inisrrogatasies. They also argue that they

do not need to establish the exact nttmber of putativo plaihtif-fs, but may saUsfy their burden

through the use of common sen5e or common knowledge. ,bfot. Ctuw CerG at 34 (citing i'nter

alia.ivfnrtit: v. S'ervices Corp. IrrteruatL (June 20,2001), 9th Lsist. Case No. 20392,2001 Ohio

App. LE,X.iS 2742, *9-* I0). Plaintiffs highlight that iboy havo submitted multiple sample

affidavits oPother putative alass members.

In response, Aldrich argues that the Ptaintitt's have presented no ovidence to supporr

their allegations that the putative class nuntbers in the tltousands. To contrast the Plaintiffs'

rditmce on h4nrtitr, tlldrioh quotes a more reoent Ninth Dlsfrict case. Sea CeM. t?pp. at 8

(quoting Adkins,Bagala u(lniversml Narsirxg Sertu., 2004 Obio 6082, ¶ 18) ("The mere

'posslbility' that members of a class oxist is insuffieient. Itather, the movant mast provide

evidence that a. nuniber of poople have beett hantted by the ttontnovant's aotions.") (end citation
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oinitted)r C'iting C'urreyv. Shett Oil Co. (1996),112 Ohio App. 3ci 312, 318-319, Aidrich alsc

argues that the evidcnee presented is insufficient to satisfy the numerosity issue.

Furthennorc, assuming damages subctasses aze used, Aldrich argues that no evidence

has bcen presented that any other residential real properties have been damaged or experienced

a dintinution in value. It argues that no specific putative plaintiffs hava been identifed for

purposes o€sltowing that personal praperty was dantaged or that personal injuries oeour.ied. It

also highlights titat no other putative piaintiffs who suffered emotional distress have baen

entified.

Aldrich also presents purported expert testizttony pertaining to the alleged zone

impacted by the explosion atut the subsequent chemieal release into the air. The experts oplnc

that tlte air wave and the chemical release ditl not travei far enouglt t'a support an a7ssuri+ption

nages occurred one ntile away. Based oa tlte ca.selaw and experts' opinions, AIdrlGli

concludes that the existence of any other putative plaintiff is completely speculative.

In reply, the Plai.ntifta argue thatthe burden ofproof for the numerosity issue should not

be restricuvely aonstrued.to resluire them to dernonstrate n.amerosity for each of the dtunages

ubetasses, See Gert. Reply at 13 (cidng inter aliadrrderdon v.13ao:k ofthsf S., NA (hl.D. EiCa.

1487) i I[&] P.Ft.D.136). They argue thar assunting tlldrich's experts arecorrect, the evidenne

detnonstrates that multiple h.ouses were potentially intpacted by the explosion and eherarical

raleasc. They also argue that the number of people evacuated'rs not readil,y, contested,

1'he PtainCtffs' relianac on ^lrrderson is unporsuasive. The language from Andereon that

the PlaintitTs apparently relied upon was dicta. See id, 118 n.R,D. at 145 ("tf [on rentatid] the

court de(erntittes that the plaintif.f class should include subclasses, they maJ+not be required to

satisfy independently thenumerosity faotor.") (einphases added). Furthertrtore, as detennined
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above, Ohio Civ. R. 23(C)(4)(2) expressly reiluires that subclasses ba analyzed using the satne

seven re<luirements as any proposed class and insofar asrlndersan confliots with that express

requirement in Ohio, the two decades old sister-state district court precedent is tejected.

The ttw Ninth. Aistriat cases citcd, Mari7n und Ctmrey, are not in actual conflier. The

tylaintiffs cite Marttn for the proposition that common sense assumptions may be used, which

this Court finds is an accurate but irtcontptete analysis of the deciston. The ease involved

factual testimony that more than ten people per week enterc*d into a specific contract. Tite

cotnmon sense assumption was mathenuitical, extrppolating that approximately tcvelve people a

week for an entireyeat' wotild result in over 600. Notably, bafore making a coinmon sense

assumption, specifto and concrete evidence was providcd.

Itt Currey, thc plaintiffs pres®nted a nvo-part.argument in ttteFr attempt to indirectly

satisfy the ttumerosity issue:

First, the rqprescntativo plttintift§ testif3ed about the extent of their own personal
injuries and property damagc, ['fheyJ then off"ered cxpert testimony regarding
alleged widespread chemical coretanrinatlon revealed by environmental tests
conrlucted In the surtounding residential eommunities.

Id, at 319, 'Ihe two-part arg.ument was found lnsutRcient because, even aeeeptin.g arguendo the

expert testimony, evidence o.t'potential romanrinniion does not equate into evidence of

numerous people injtred by the containination. "[[]t is the plaintFfTs' burden to prove the

existepce of a iarge class ofpuative lalaintiffs, not simply fhat thetre are many parties that oould

possibly be members ofthe class." I:d, In footnote dictum, the eourt identifees possible sources

of'evidence that, if presented, may have helped satisfy the plaintiffs' nunrerosity burden. See

id, atn..2. Currey, thercfore, also stands for tlte proposition thAt specific concrete evidence is

required before any assumptions may be usiei.
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This Court finds that Arroyo !I, cited by Aldrich, provides the most recent binding

precedent to guidc the numerosity anatysis. Notably, the trinl court relied on the precedent in

Currey that the numarosity burdeir requires evidence of a large group of puta'tiva plaintiffs, not

evidencethat shows only a large number of people who possibly could ba putative plaintiff,s,

See Arroyo v. Wagon iifheel.Sxfo Sa7as fne. (Mareh. 8, 2000), Mentgomety Cty. C.P.C. Case

No. 99-CV-1501 (Decision, Order, and. Entt)e Overruting Ylaintift's Motiort far CInss

Ceriffcation} (S. Sunderland) [Itereinafter ",4rro,yo l'J at 4. Class ecttlfication was denied in

Arroyo 1 on the sole basis of lack of nutncrosity. Id. at 5.

The Seconzl Aistrict atlitrued, statfng that the "real dispute" was "over how numerosity

should bo shown." Arrsj,o Il, 2000 Ohlc App. S.fiXiS 3612 at *7.. FlaintitfAtroyo argued that

reasonable assumptions based ott allegations in the con•tplaint were sufficient. The defendant

attd trial court £ound that more than speculation cvas necessaty. Id. at *7-*$. Notably, this

Court bas previously found that when the tuuned plaintiffs present over fYtrty a[Yidavits Yrom

otherputative plaintiffs as a representative sample of the much larger ttumber alleged,

numerosity is likely satisfied. See t'ettylat 7 (noting that the named plaintiffs' provided the

affrdavits of:forty-eight additional putative plaintifta).

Accordingly, specific evidence is necessary before reasonable assttntptions based att

that specit'ic evidenee may be used to satisfy the numerosity issue. Furtherrnore, the numerosily

issue is separately applied to each subclass,

a.'.t"he rtunaernsity evJdenee presented xegardlttg the Real Xroperty Damages

9ubelass is speentative. The subeiass is notcertiRabie..

• The Real Property Dantages Subclass involves claims that the residential real properties

w®re physically datnaged by the explosion. Banford and Gtaeser established their membership
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in the subclass by identifying nrultiplc oracks in titeir homes' foundations that altegezlly

appcatcd after the explosion. However, the t)`1)onnelis lacked the rreeessary standing for

membersiiip because, whilc concenied that their home had beendamaged, they presented no

evidence stapporting their otherwiso speculative concem.

To demonstrate the existence of other puta'tlvc membcts of the Real Property .Datnages

Subclass, the Plaintiffs cite trvo expert opinions and the af£davit.sof putative residents. Sec

Mot. C1ass Cert. at 34; Cert. Repty at 14-15. T'hey higlilight that the expext opinionof Mr.

Cowherd, profPered [sy Aldtich, includes a map that visually depicts approximately forty homes

within the range he ldentif.tes. Cert. Repty at 14 (eitixag the March 2005 Affidavit of 17avid. C.

Cowherd, I++i.S., P,g., attached as Exhibit 17 to the Cerr.Opp. [hereinat2erthe "Matnh Cowherd

Aff"idavit"] and the map athtahed thereto as Exhibit 0). The Plaintiffs also reference

I.udrvimk'sopinion that tho damape ha observed in the rourtdations of the Banford and

Orneser hontes is consistent with explosion dant.ag,o. 3ce Ceri, t`Jpp, at 14 (citing Ludwiczait

Altidavit, ¶ 5, 7). The Plaintiffs also higblight their proftered sample of pniative plaintiffs,24

summarily oharacterdzing the hctual allegat3ons in those affidavits as substantiaily sim@iar to

theailegations in the instant cases.

AiaSich argues that the PlaintilTs have tniscon.strued Cowherd's expert testimony. It

argues his opinion is that homes outside tite 1200 foot radius could not have sustaincd damage

from an air blast. Aldrich argues that opinion does not equate to an opinion that hom.rs within

the 1200 fbot radius didsusrain damage. See F1nrt6'ar-Reptyat 11-12. aldrich fnrther

highiights that the Plaintiffs have not presented at>,p evidence pertaltdng to the approximately

24 This "sample"arigirtally ineluded the affidavits of all identified putative residents,
inclading those who have been excitjded by this .13ecPslan. See supra n.13 and, aecompanying tex
t`hia f:nnrt hac iicted the nnn.exetuded. atlidavi ts in Annendix B.
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forty ltomes within that.1200 foot radius shouing similar "before and after" craeked

foundations. It argues that the absence oPsucli evidence demonsdtatesthat those homes hava

not likaly sustained physical damage. Id. at 12 (footnote citing inter alia Adkins-Bcigola and

.rtrroyo l,).

The Plahitiffs arguments eonsidera'Sly para.ltel the faited argq.menis in Currey. The

Plaintifl's have prisent!ed the frst-stap by ralying on their own allegations (complaiut and self-

serving interrogatory answer) and T.udwiczak's expert opinion, whieh lnvolves his inspection

oPonly tlte 13atrford and Oraeser homess, not any otlier putative residents' homos. 'fho Plaintiffs

then argue a similar second4ep by citing expert testimony that essentially opincs that some

number of surmtutding honres niay huve been impaeted by an air rraveora ground wave.

Assuming arguendo that tlra expet7s' testimony is viewed in the light most favorahle to the

Ptaintiffs, this Court Hnds that asswnption 3s insufRcient. Slntilar to Citrray, this Court 8nds

that the mere ldentification of homes and honteownern within the 1200 foot radius or the one-

miie radius only shows that approximatcly $001tomes or 40 homes, respectively, could possibly

be merabcrs of'the Real Propett.y Damages Subc}a.cs:

IIowever, the Plaitttift's havo notably proffered mare evidence Than the plaintiffs In

Currey. The use ofaffidavits from other putative plaintiffs is neverdiscussed. In l+etty 1, this

(but# previonsly approved argnenda anunterosity argument itlrRt relies on multiple a€ftclavits

fmm other putative plaintiffs. As discussed above, laowever, otily eighteen ofithe potative

residents' aEftdavits arepertinent. Including •13anlord and s3rar,ser, the potential subdass

inembersitip only totals twenty.

Putthermoro, upon elose examination oFthe eighteen putative residents' aftidavits, none

of tbem expressly stata that their home hes actually been physically damaged. In ttearly
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identicai terms for most of tlie uffidavits, the various affiants e,tipress "concerit g* * that my

home potenticrliysustained structnral dama.ge * E*" (emphases added). This Court.Snds that

such language, without more, is merely specuiative and does not provide any supporting

evidence that the homes were actualiy daniaged.

17terefore, this Gsurt bnds that the Plaintiffs have presented only speculative evidence

that tho Real Property Damages 5ubelass membership is so numerous that joinder is

impracticable. Accordingly, the numerosity issue is not satisfied and certificatlon of the Tteai

properfy 3]atnages Subclass is not proper.

b. Because the Real Property Damages Subeiass is not cerNiiable, as u matter of

Ohio law, the rtnmerosfty evidonce presented regarding tirc Diminution Damagcs

St:betnss is only evidetree ofspeettlative stigma darnages: The subelnss is not

certillable.

itegatcling thenumerosity issue for the Iriminution Damages Subciass, this Court fmds

thatthe anatysis pertaining to tho O'ponnelis' purported menibership in the Diminution

pamages Subclass, supra, is ,y,ually applicable to any arguments that numerous putative

residents sustained diminution in their property vnlue, Stignna-only diminution damages ere not

oomponsabie under Ohio (aw; actual property darnage is a tondition precedent. 'fherefore, the

Plaintift's have not sat3sFied the numerosity issue for purpasesof ttto Diminution Damages

Subclass and certiftcation of that subclass is also not proper.

c,'1'hettuaaeresfty evidenco presented regarding the Evacuatfron Damages Subclass

is sufticient,

The insutricieuey attributed to the eightectt affidavits in the foregoing analyses is itot

applicabla to the.Evacuation Damages Subeiass. The a#liants expressly smte that they were
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evacuated from their homes fbr one day. A reasonable assumption from that factual evidence is

that those aEfiants lost the use and cnjoytncnt oftheir homes for that same period of tltne.

Furthermore, the extent of the evacuation has been oihexwis'e established above. Although the

evidence demonstrates that sotne putative residents resisted the ntandaWry evaouation, this.

Caurt finds by a,prepondenmce of the evidence that the considerable number of streets

blockaded attd. the ltomcs visually depicted on the one-mile radius ni:Kp clearly satisfies the

numerosity issue for the L+vacuation Daannges Subclass,

d, Arguendo, no pertinent avfdence was presented regarding the nutsterosity of the

i'ersonni Property Damages Subclass and the Personal Ininrg Damages Subclass.

The subclasses are not certlflable.

For the sakcofargument, this Court notes that no evidenee has beea preseuted that any

ptnative resident suffered a personal injury or had persnnal property damiged. Accordingly,

this Court fmds thateven iPone of the named Plaintitl.Ec had rnembership in the Pcrsonal

Property l7amages Subclass or the Personal Injury Dannages 8ubclass, ntunerosity for those

subclasses has uot been satisfied.

e. Tiecausejoinder oP the liigltly Indivadualized emotional distress claitns for the

naured Plaintiffs and the eighteen putative plaintiif affiants is itnpracticable, the

nxtmerosity issue for the H:motionai Distress Subetass Is satisfied.

Regarding the Einotional Distress Subclass, this Court notcs titat the eightccn putative

residcnt afflarits stute that they experienced and contlnue to experience anxiety and fear as a

result oFthe explosion and evacuation. The: patties' arguntents pertaining to the ntunerosity of

the putative subclass tnembership are substantiatly similarto the ergtttueatts pertaining ta the

four named plaintiffs. 't'his Court rherefota finds that the evidearce prescntted is sufficient to
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demonstrate thot the stFl9ants ace putetive members of the Etnotional Distress Subalass,

Althoughthe sum of tho named Plainti£fs and the cighteen af5ants is less than twentyfrve

members, this Coutt .rtnds that joinder is imprectieable. Thejoinder of potentially twettty-two

emotional distress elaitns, which, are usually highly individuaiized,25 is impracticabic because

the potential for a variety of maniCestatiotts is appareni. 'i'herefofe, the numerosity issue for the

Emotional llistress Subclass.is satisfied.

Bascd on tiie foregoing, this Court finds that: ihe nunterosity issue hss been satisfied for

only ttia Evacuation Damages Subclass and titc Cmotional Tlistress Subclass. Notably,

.nlthough Banford and Graesor have dentonstrated tnEmbership in.ibe Reai Property Damages

Subclass and the Diminntion Damages Subclass., the evidence is speculativc rcgarcCtng the

numerosity of'other pulative sqbclass menibers. "fherefore, numerosity for the Real Pmperty

IlamtageS Subclass and tlte T)imintttion Damages Subclass is not satisfied.

4. The commonoiity issue: "there must be questions of law or fact common to the class"

The fourth class ceni6cation rcquiremcnt is commoniy referenoed as the

"eommouality" issue, The Ohio Supreme Court has insiructed:

Courts generalSy give this tcquirement a permissive Rpplicatfon. It is not
necessary ihat all the questions of law or ihct taised in t>te dispute be cotnmon to
all the parlies, Ifthere is a co€itaron nucleus of operative faots, or a common
liability issue, the rule is satis£ed. The Rssue ofwhetherthere are any add'tlional
questions affceting only Individual chtss merrtbers does not cnter thc class
certification analysis until thc Civ.R. 23(A)(3) requirement of predominance and
superiority is applied.

Flantitton, 86 Oluo St. 3d at 77 (citations csmitted). "The test for commonnlity under Civ,R.

23(A) is typically met withoutditficulty." Ifowland v. Purdue Phar'ora L,.P,,.2004 Ohio 6552,1(

19 (citing K'arrrer, 360hio St. 3d at 47).

Yt The considerably individualized charaderistic of emotional distress claltna is pertinent t
the ure+tominancY: issue. discussed. infm
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Notably, Aldrich does not expressly contest thecommonaiity issue. coneluding that it Is

subsumed in the subsequent predominancc issue. See Cert. t7Ap, at 12 (citing xlorirrg v.

E*Ti•acfe Group, Inc., 2003 Ohio 301,1C 16)." The Plaintiffs present spccific commonality

arguntcnts in the,l3ol. Class Cert. at 36-43, and in light of Aldrich's arguments, combines its

eommonalily arguinents with predominance arguments in the C'ert. Reply at 17.

Having considered the arguments presented, this Court finds that n contmon nudsus of

opera6ve facts lias been presented and tltat oommon legal issncs regarding the ermaining causes

of action and Aldrich's potential liability to t.he two remaining subclasses. T7terefore> the

eommouality issue is satisfted.

5. The typicality issue: "the elaims or defenscs orthe representative parties must be

typicul of the claims or d'efenses of the class"

The fifth elass cortification reqalnement is commonly rePereuced as the'°comnronality"

issue. The ohio Suprerne Court has instructed:

[7 )lie requirement oftyplcality serves tha purpose of protecting absent class
members and promoting the economy oYclass action by*cnsuring ihat the
interests af the named plaintiffs aro substantially aligned wltir those of the class.
Typicality is a distinct prerequisite to class certifioation titat must be
indcpendently satisfied, Thus, the typicality requirement "ntust be taken
serlousiy and cannot be satisfted solely by concluso.ry allegations."

9angl+marr, gg Obio St. 3d at 484 (citations omitted). Furtlremtore; the f3arrghraan court.

cautioned that."typicality does not require axact iden6ty of clainrs." id, nt 4g5; sce also id.

(extensively quoting I Newberg on Class Actions (3 Ed.19$2) 3-74 to 3-77„ Section 3,13)

(bigltlighting that the rationale for tlre distinct typicality lssue in class cettiffcation is to asBure

u For purposes oFeiarity, not all potential class actions involve the Civ. lt, 23(13)(3)
requirement of predominance, as the seventh class cerlifioatiort issue, infra, is an alternative of the
thxeo sub-naris of Civ. R. 23(B).
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that the individual claims of the nanted plaintifl's aresuflicicntly connected with the claims of

the absent putative plaintiff c13ss members}.

Ttte potential that unique affirmative defenses may apply to the named pinindtl°s' ciaims

does not necessitate a finding ofatypicality. td. at 486, 487. The Ohio Strptetue Court

Instructcd that "absent somc serious disorepanoy between the position of the {named plaintiffs]

and that of the closs, the focus at this [typicelityJ slage should properly remain on the esseatial

conforninrg eharacteristics of the defendant's condttet and t'ho olaims arlsing therefrom." Id. at

487; see aiso Hamilton, 82 Ohio St. 3d at 78 ("[i'i] unique dePcasew4ll not dcstroy typicality *

#* unless it is `so central to the litigation that it thrextens to preoccupy the class representative

to thedetrirnent ofthe other classtnembers."I (end citationornitted).

Furthermore, some Ohio courts have notably recognized that the crommonality and

typicality issues may ittvolve substantial overlap. See 0'rwtt, 2603 qhio 2826 at 135 (cit3ng

F'alcroa, 457 U.S. at 1 58 n. 13). The distinction is that per the text of the twa portions of Civ.

It. 23(A), the commonality issue focuses on the claims of the putative class, whiie the typical3ty

issue inquirea ittto whether the specific claims of the class repre.sentatives are sufFeiently

aligned with the claitns ofthe absentputativC pluintii7§ that a deternvnation of the fornter

necessitates a detetmination of the latter.

As an initial matter, someof the parties' argtnnen_ts petta.ining to the typicatily issue are

predieated on certain assutnptions rogarding the viebllity ofthe proposed elasses and

stlbelasses. T.bls Court lras previously addressed those argunients above.. However, the

distinctlve arguments presented are addressed below.

The Plaintiffs arguc that their claims are typical of the putative class ctaitns because the

claims are based on e coruttton event, whiclt is the explosion and anend.ant evacuation. Iitey
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argue that theirinterests are auhstantially simiiar'to the interests of the putative class members,

":nsofar as a determination of liability would be equally applicable to the namGd 1'laintiffs'

claims and the putative piainti ffs' claims. See geueral]y ?lioG Class Ceri. at 44-45.

Aldrich counter-argues ihat ilre negl€gent infliction of emotional distress aause of action

and. thc attendant Emotional Distross Subelass involves suehl»ghty €ndividualized

ntatters-personal emations and thoughtss-that typicality cannot be satisfied. Cert: Opp. at 17

(citing inter atia Smtna v. Delta Airltnes (N.L3. C}hio 1990), 132 p.17..Dt 47, 50, and ikonen v.

Flnrtz Moun7ain Carp. (S.B. CaI.198$), 122 F.R.13.258, 263). It furttteYrefl;rencesthe

profiferctt expert testimony oCpsychology professor Dr. Tamera Schneider to support the

proposition that indiv'idtutls may toact difl'crently to a given situation and that the "normai"

aniotional state for any person varies eonluterably fioitt other peoplc's "normar' emotional

stale. She fiutlteropines that susec:ptibility to stress varies and thnt, assulning emotiolwl.

ss is found, making a proxi.mate causation connection benveenthat emot4onal distress and

the explosionlevacuation or some other unrelated c'uc.titmstance becomes a highly

individualized annlysis. See id. at 17-1$ (citing Affidavit of 1`ame3ra R. ScSmeider, attached as

Exhibit 29 to the Cert Opp:) Aldrioh concindes. that all emotional distress claims are highty

individualizvd, thereby precluding the Plaintill's' claims from being typical ofany other clahn,

including the putative subolass members' clainvs. Id. at 19.

The :Plaintiffs reply that the "h€ghly individualized" arguinent is a mis-applied

predom3nance argument, Cert. Reply at 18. They argue that the claims are only required to be

typ€cal, not identical and that, in light of the potetttial bifat!c:ation of liability from damages, Qte

potential that the dantages vary is itnmaterial. See id, at 18-19,
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The personalieed nature of emotional di.sli'ess is generally undisputable and Dr.

$elmeider's expert opinion supports ihat proposition. The confested ittquiry, therefore, is

witether Ohio essentially exciudes einotionai distress ciaims from proceeding in class aotions

because those claims are atypical as amattea of law.

Initially, this Court recognizes that the explicit language ofCiv.lt. 23 and the Staff

Notes rnakes no distinntion againstentotio:nnl disttess claims. Stz;on.d, this Court is not

convinced by Sanna, a decision by the federal Distriet Courtofthe ilorthcrn ].7lstrictof Ohio,

Ikonen, a decision by the federal District Court for the Southein DistriGt of Cali#'ornia, or the

other fcderal district court deoislons oited by the PlainYiffs. 1°his Court Gndspersuasive the

reasoning pmvided by the only Ohio appellate dccislon on point, Walker v. lTirelcmds

Commuatloz flosp; (0et. 5,.200I), 6th 1lPst Casei,,To. E-01-OO6, 200,1 t7hfo App. LBXC$ 4494.

Iat Walker, the de£endant argued that tha ciass piaintiffs reGed on federat district cases

such as Sanna and fkOnen to argue that "emotional damages are so individualized and

'idiosyncralic' that thcy are never'typical.'" lI`atket, 2001 Ohio App. LEXIS 4494, *9-410

(end eita(ions omitted). The Sixth District identified other federal district cases that found

emotional distress cEaims may betypieal and the difPerences iq datnages c4uld be othet'wise

addressed. See id, at *t0 (citing Day v.1VLC), Tnc. (S,D. Ohio 1992)p 144 T'.R.D. 3 i0, 334-335,

appeal dismissed on other grounds (1993),3 F:3d 153; Sterling v. Vetsico ► Chene. Corp. (C.A.

6 , 1988), 855 F.2d 11$8, 1197). Analyzing the cases, the Sixth 1'Jistrict. stated:

Wltiie cve reougnize the splitofauthority ou the question of whether emotlonal
dainages can ever be "typieal," we belie,lve that fhe better reasoned view is that
expressed by the coutts in Day and Sterling that, as long as common questions
exist as to liability, aqydilfexcnces in damages can be harlilted on an individual
basis. As thr Supreme Court of Ohio has notad, "typical" does not mean
`Hdenticul,"
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ki. at *1 I(eiting Planned Parenthood Assi}, afCf+tctrvrart Lre. r, ProJectJ¢rieho (1990), 52

Ohio St. 3d 56, 64),

Notably, Aldrich's argatnent is substantially identical and reties an the> anme cases as

theargumenf presenled by the defendant in Wa.lker. The Sixth District found that potentially

disparate damages could be addressed on an individtial basis after resolvinga partial class

action on the liability issue. Ohio law, represented by the only Ohio appeilate decisiotE on

point, appears to reject an absolute typicality baron cluss aetions presenting emotional distress

claims. The typicality aualysis ibr emotional distress olaims is therefore, the samegenerai

analysis as any othar claim.

The commoln fnatual event at issue in these cases has not been cantested in tlre

commonality issue supra. Additionally, common legal quesrions retating to liability and

punTiive dautages have been presented, For purposes ofthe Evacuafson Dtunages Subclass, the

claims of the named T'laintiffs are substantially siniiiar. For purposes of the Cunotional Distress

Subclass, the claims of the named Plaintiffs are also substantially similar,

I4aving analyxed the arguments presanted, this Court linds thatthe alaims of the

putative members oi'the two subclasses are net in conflict or otherwise subject to a

consitlerable discrepancy. "T"he cases at bar, as discussed above in Section TllA, are formattcd

similar to tlte Walker casey addressing the common liability issue on. a class basis, ilten if

neeessary, proceeding to individualized danwges deteuninations. Therefore, this Court flads

that. the Plainll€fb" claims are typical of the two subelasses' ulainis and this Issue is accordingly

satisfied,
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f. Tho adequacy of representation issae; "the representative parties must fairly and

adequately protect the interests of the ciass"

The sixttt claas cerlification.requirement is commonly reFeronced as the "adequacy of

representation" Issuc, Tho Ohio Suprenie Court has instructed:

Federal courts havc referred to this requirement as being o#`crttcial impoztattoe
in terrns ofensuring due process to members ofthe proposed class who will not
have theis individual day in court, The requirement is generaily divided into a
consideration of the adequacy of ttte rcpresentative and the adequaoy of counsel.

Marks, 31 Ohio St. 3d at 203 (citations oniitted); Wanwr, 36 Ohio St. 3d at 98. The parties

have presented separate arguinents regardi ng the adequacy of the Plaintiffs and the adequacy of

tiie P1ainliffs' current counsel, 'I7,ereforc, titis Court will consider the two matters separatety,

a.'i'he Plaintiffs are adequate class representatives.

7'ba Oliio Supreme Court has statettthat the adequacy of the class representatives is

generally satisCed if his interestsare not antagonistie to the interests ofthe other, non•present

ptitative class members. Marks, 31 Ohio St. 3d at 203. Notably, some of the parttes'

arguments involve matters previously resolved. in otiter portions above; therefore, only the

remaining. distinct arguments are analyeed herein.

'fhe plahitiffs have argued that their interests are not antagonistic because they live

within the same one•mlle radius, were evacuated from their homes like most oftlte other

putative plainti'ffs, and generally have sustained the same emotional distress fYom the explosion

and evacuation as the other putative ptaintiffs. SeeMot. Cfuss CerR. at 49. The Ylaintiffs also

[t!guo that ihey are adequute olass reprosentatives, any argumants regarding ignorance of the

facts and law notwithstanding, because they have otlierwise demonstrated sufricient interest in .

pursuing the cases. See id, at 49-50,
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In rebuttal, Aldrich argues that the Plaintlffs have emphasized the "broader" punit#ve

damages aspect of the clahns and de-ctnplrasir.ed seeking compensatory recovery foraetnal

damages incurred. It argues that this demonstrates antagonisrrr againsty arguendo, any putative

olass metriber whose claims for eompensatory damages would outweigh any inteeest in punltive

damages. Seetr'ert, t')pp, at21-22.

Aldricdi aiso argues that by denionstrating in their deposlttons that thq pt'coompletoly

unaware of otbe€ putative class inembers who may factually have viable claims, the Plaintiffs'

adequacy is unsatisfactory, Id, at 22 (oiting hy re Anr. ComnrercEnl Ldnes, LLC (E.1). La ;viay

28,2002), itiln. 00-252, 2tI02 U.S. Dlst. l:.EM 10116 (hereinafter "t krrrrmer•a!'al 4ines'l).

Aldrich cites multiple portions oftbc Plaintiffs' depositions to domonst.rate the Iaok of

knowledge abottt other putative,piai.ntiffs' claiins aad the purpocted. disinterested characteristic

of the Plaiutift§-not their counsel-io the insfant cases. See id. at 23-24. Punhermore, Aldrech

argues that no evidence has becn provided through requestod dsscovery relatittg to any other

putative plaintiffs' claims. See id., at 23 n. 48; see also supra Section III.17.3,a. (t3iscussingihe

apcculasive nature of the avidence presernted to, show that ihe other putative members of the

iteal Property 17amages Subclass had aiso sustained cracks in their foundatiions orother

explosion-attributable struetural damage).

The Plaintiffs' reply highlights that Aldrich's rebuttal argument regarding the purported

inadequacy of unknowledgeable class representatives is premised on a deeision fronr one sister-

state's federal district court. C'ert. Reply at 21. The I'Iaintiffsltighlight various statements by

the G`ommerciuY Lines district court ahowing the absolute inactivity by the purported class

representatives and their unfamiliarity with basic details regarding the claim. See id. (quoting

portions oFCkimmertfalLfnes, 2002 U.S.. Dist. LEXIS:10116 at *37-*38). The Plaintiffs argue
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[

that they, inconuast, aotively contacted counsel, monitored pertinent print and television

reports, and aFtended tnuitiple "tawn meetings." See id. at 2I-22 (citing Banfbrd Affidavit at ij

10-12; Graeser Affidavit at I P. 11),

17xe PlaintifPsoito for support Surou>irF v, Fillton Hou:Cs lnc. (1966) 383 U.S. 363 and

Lerner v. fdaimsahrr (17. Colo. 1989), 126 P.R.D. 64, 67 ("Gcneraliyt as long as the ptaintiftl, as

class rcprescntat.kves, kawsv something about the case, even Atough they at+e ?tot Icnowledgeahle

of the complaint's specifie allegations, the ctass should be eertifred.") Whilc thcy do not have:

precise details about the exteut of the other putative plaintiffs' damages, the Plaihtiffs argue

that they have shown a gauuine interest in pursuing their ciaims and, without demo.nstra'ble

antagonisni, in pursuing the putative elass members' claims to obtain appropriate eompensation

for all. See ld, at 23. rurthermore, tlte I'lainti€fs also argue that Aldrich has rnis-charaoterizat

lhe cited portions of their depositions. They argue tlrat the deposition Eestimony does not

reflect that they lack any knowledge, but that they lack expertise in legal and technical areas..

See id. at 23-25.

Aldrich responds that its adequacy arguments are appmpriate because the role ot'class

reprasentative requires a heightened standard. Fr"rst Sur•A'epfy at 7-8 (citing CourmerCJal.Lines,

2002 U.S.. Dist. LEXIS 10116nt *37-*38, and Scott vX .Y, Cify Dist. Coancit of Carpenters

PCrrstorr Ptnrr (S-I7 N.Y. 21104)y 224 F.Ri?. 353, 355-357). It argues that the Plaintit3`s itt these

eases have i'ailed to moctthat heiglrtcned standard fbx adcquacy. id.

As a general proposition of law, this Court reeognizes that the adequacy ofclass

representatives is a disGnct issuc because the class plainti€fs will likely litigate-by-

representation the claims o€ihe other putative class members, which is au, importfmt due

process consideration. 1-Tovrwver, this Court also notes that textually the class repre,sentatives
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must detnonstrate they cvill aduqunralyprtirecr the alasent membcrs' interests, nnt be the

superi.or or bestofall possiblaplaintiffs. See Civ. R, 23(A)(4):

Notably, this Court gives little weight to Aldrich's citations to the fxagtttetated, de-

contexiualiaed depositions. This.Court has cxamined notanly the actual quotes, but also the

contexts. For many ofthe quotes or sumntaxies provided by Aldrich, the Plaintiffs' counsel

objectrd on the basis that thequestions ianpropcrly sought legal or expert coneiusions. 1'his

Cottrt finds that for many of the "unknowledgeable" answets provided by the four lay Plaintiffs,

the preceding questions used legal tertns ofart. The Plaintiffi did not appear to know nothing

at all, but oniy td be unfatniliar with the inor•e intricate distinctions af law. Accordingly,

Aldrich's xebutial arguments premised on the depositions Rre anpersuasive.

The citations by the parties to Coramercirr! Ltrte.s and Larnar, whicti are sister-states'

fedartil district court declsions, Is similarly given little weight in light of the two Ohio appeliute

district decisions identitled in this Court's research. InPlmtsPn v: Landaker (Dec. 7, 2000),

i dt$ Dist- Case iso.s. 99-AP-1191 and 99AP-11 t12, 2000 Ohio App. LEXIS 5674, the Tcnih

l5istrict a£firmeda' the trial court's class ccrtification. See id. at 425. Regarding the

deCendant's argument, based on dze plaintiffs' depositions, ihtst they were so unfamitiar with the

case that they wcre inadequata clnss represcntatives, the conrt stated:

Xt is true tltal plaintiffs' depositions reveal plaintiffs to be unfantr7iar with both
the underlying facts and the nature of the litigation they are pursuing. However,
this shortcoming does not malce them inadequate clm repreaentatives. it is
well-cxtabtished that it is not necessaty that proposed elass representatives be
3cnowiedgeable, intelligent or haire a 4 âmt understanding o£the legal or faotual
basis on. which their case rests in order for them to be deemed adequateto
repreycnt tlte odass. Pdr1s rule would nppear fo.aYem frotn The renliztntun ihat

s' The denial of the plaintiffs' request to proceed with a shareholder derivative suit and the
msl,otrement rhatone person's class membersltip be withdrawn. are lrnm:iterial to the otherwise
affirrtted triat court.decision on class renzesentntive adcauacv.
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ctass represeniattvrs who arv taypersons inherenrly rely on iketr cazrnsel to
idetxt fy the relevarrtjacls a'rv<i tinderstatuiartd argue the salient Imv.

Id, at * 15-* 17 (citing .^S+kowltz, 36311.S. at 371)(emphasis added). The court concluded that

the plaintim' interests were rtot antagonistic to the absent putatlve metnbers' ciaims, thereby

finding class representative adequacy sntisfed. td. at * 17,

In iblornlney v. Union Gscrotp Co., 2003 Ohio 5933, the Eighth Distriet atfinned inpart

and revcrsed in partxE the trial c,ourt's "unexpiained ordet" denying cqrss certification. See id.

at 11, A, RegatxEing the argumettts on thc adecluacy of class representative issue, the defendant

argued that the plaintiff Imd little memory of xhe specific tr.ansactian and was unfamiliar with

the legal and factuat issues in hcr oase. The defendant's concerns were that such an

unknowledgeable ehtss representat€ve would allow the ciass counsel to undcdy inftuence the

litigation. Id. at'^ 11. Rejeoting the arguments, the court found:

However, a class tnpresentative`s familiarity with legal and t'actual issues vaties
d¢pending on the individual naae9 some fiGgation does not require hitn to have
an extensive knowledge of the issues, and in some cases it may be tmreasonabie
to cxpect him to have knowiedge, The adequtu:y inquiry focuscs on [tho
plaintiFi'sJ faetual or legal knowledge only ro the extenr thar.srrch knuwludge.is
neaessaryro iter role as clan represvntativra, and eertiiication is deniedon ihis
ground only in extreme eases, sue)s as where the proposed sopresentative`s laok
of Futowiedge shows a lack of interest in or lack of connection w9tli the
proceedings or threatens to prejudica the class.

Id. (footiwte citations omitted; emphases added).

In the instant cases, the Plaintiffs have detnonstmtcdd a hesitancy whest questioned itt

matters involving legal tenns ofart, legal conclusions, orexpertise. They have presentcd

evidenee deaionstrating that they were aware of the explosioit, became aware of the putative

I The reverse attd retttand. was to allow the trial court to ptovide a more "rigorous analysis
on other class certification issues and to prcoeed by instructions %vtth other class claittts. See
.Momtney, 2003 Ohio 593.3 at 113. The adequacy of eiass representatives det,ermination, horvevea
was cssentialtv affirmed. See id. at 411-12.
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defendant Aldrich, initially sought some redrass for their individual claims from the Crawfrard

reitnbtusentent prceess, as weil as appearing and sometintes speaking at "townhall meetings"

likely attended by many of the potential putative plaintitfs they now seek to represent, While

the Plaintiffs have tmt gono daor»to•door asking about the cost of being displaced or inquiring

into potentialty perso.nally-aensitive tnedicai eondiliens, the PlaintifFs have demonsttated an

t to actively pursue this lRigation. Bxcept for the mattet addressed in the next subse®tion,

this Couit finds that evidence has been presented that the Plainti€fs are sufficlently Independent

in their roles as class representatives from the distinct roles o1'tho clnss counsels. Therafore,

based onthe applicable Dhio law and this CouA's foreseing factual determinalions, the

adequacy ofclass representatives sub•issue has been satisfied.

b. In light of the familiar relationship bettrvicen the p'Unnnolls and one of the

Ptaintiffs' counsei,. whPeh ,presents a pntentfni antagonism between the

unrCpresented 9nbalass menibers i:nd the O'.Bonnel âs, this Court Trnds that the

TSrtn of Dyer,Garot'aio, Kann and 5ehult•i may not adequately protect those

interests. 'C.'he T"laintiffs' other two caunsel have presented evidcnea iltat satisfios

the adequacy of representation issue.

The second adequaey of tepresentation sub-issue analyzes the competency ofthe

proposed class oounssl, The f7ltlo Sup.neirie Court has instructed:

The .issue of whether cotmsel is oompeten.t to handle the acd.on can be the tnost
difficult in the ltule 23 analysls. The fact tlrat an auorney has been admitted to
practice does not end tlie judiaial inquity. An attorrtey should be experienced in
ltaEUiling lldi'gatton oflhe type Involved in tfre case before class certificat3on ls
allowed. CTose scrutiny shotr7d be given to the aCtorney's gnalifications to
handle tlse tnatter with which he is enttusted. For example, a giibed intelledual
propexty luwyer mlght not be qualified tohandle an environmental ease. lt also
follows tltat apersonal inJury attoncey probably sttould not be eutrusted with a
eotnplex antitrust e0.se underthe V'alentine Act. Sinca crucial questions of due
proaesa are involved, the trial court shoukt exerct'se gretrt aare in Its
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d'etermination of this element, 4lthough this tccsk r3raJy &cl tnost unplensant, it rs
one a,j'tfiem-ust vilal.

IVarr3er, 36 Ohio St, 3d at 9$ (emphases added).

Two distinct argunients have been presented regarding the adequacy of counsei, which

ihis Court will sepacately uddress. However, far purposes ot'clarity, this Court preliminarily

identlf'res far the recotd tltat collective references wpl be to "PlaintiflFs' eounseP" and individuai

referenccs will be to the ilitec: frars and the signing attornays' last names.a' Notabi.y, as

reflected in tha Hanford Complaint In tha 8704 case prc-consolidation,l3anford and Graeser

were represented by only Attotney Schulte and B'B&S, Similarty reftected in the O'Donnell

Complaint in the $$65 case pre-consolidation, the O"Donuells ware jointly represented by

Attomey 5maliey, DGM&S, Attorney Jones and Attomey Washingion, and J&txl. This Court

uotes that in siocunients filed post-consolit3ation, the Plainiiffs' ¢outtset have maintained their

separate representations but have collectively signed matters filed by the Piaintif£s.

First, regarding ihe generai qualideatlons of Plaintit3's' onunsel, they state without detail

that they have "extensive experience in ihe complex Jitigation area." A?at. ClcrayCerG at 50.

They algo reference their experieneed support staff in relation to class aetion litigation. Id.

They also prot%ade supporting detazis oFtheir experienoe by afiidavits. See CQri. Reply at 25

(aittng the At'ftdaRit of Attomey Sehulte, attaclted as Exhibit 19 to the Cerr. RepTy„ Ail3davit of

Attomey Stnalley, attached as Exhibit 20 to the Ccrt. Reply; AfkTdavit of Attortioy Jones,

atfaehed asUtibit 21 ro the Csrt, ReptY] 7D

'-' The list includes: Attomey S'chulle and Attorney Behnke from. Botros, Beluilte & Sahult
[horcinafter"BB&S"j; Aitorney Smalley and Attorney Chinault fronr Dyer, Garofalo,lVJann 8c
Schultz [hereinafter°DG14&5"I; Attorttey Jone.s and Attorney Washington frotn Jones and
Washit3gton (herehSafter "'J&W"j,

30 By apparctli ttustake, while the n119davit of Attomey Washingtonis rel`erenecci as being
nttached as txxhibit 22 to the Carc ltealv. the affidavit was ttot attached.
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in rebuthal, Aldrich argttas that the PlainttPfs' counsel havc not provided evidence

demonstmting experiencc in "mass tort/mass accident" civil litigation. Witile recognizing Ihc

generai experience and same class action litigation experience, it ixupliedly argues that the

"mass tonC/mass accident" type is sufficiently disKinct that experience in ihat type must be

shown. See Cert. Opp. at 29-30; Flr.rt Stw•Kepty at 8 n. 9.

T1tis Court has reviewed the submitteri affidavits and the pertinent case laNw. 1'he Ohio

Supretne Court provided two examples in lirurner. First, tbe intellectual property attorney tnay

not be adequate to try an environtnental class action. Seoond, a personal injury attomey may

not be adequate to tty a compiex antitrust olass action. In the instant oases, the oanses ofaction

pn.sented are negligence, strict liability, negltgent infliction of emotional dlstress, and nuisanee.

Applying the exarttples in Warnvr, the intellectual propeity attorney or the complex antitrust

attantey would probably not be adecpiate to try the causes ofaction in the tbosecases, but

experieneed civil litigators ara. Aldrich's characterization of this case as a"mass tort/ntnss

accident"case is not dispasEtive. The adequacy of the Plaintiffs' eounsel on the basis oftheir

experience with the type of.litigation has been satisfied.

Aldrich presents a second rebuttal argument, however, that this Cottrt does find

persuasive. Itlti ghlights that fhe O'Donnells have a close famiiiar refationship with M[1:e Dyer,

a nanted partner at DGMBcfi. See CertL Upp; at 29,10n. 55. In her deposition, M. O'Donnell

states that ber sister is ntarried to Attorney Dyer. M. O'Donnell Depo. Ii. at 108:10-18, 8he

adnilts that during tlto evacuation atter the explosion, her sister contacted hcr, Td. at i48:19-24,

Shc is unaware of the fee arrangement with DCrM&S In tlte instant cases aitd she has had

Attorney Dyer or DGM&3 representher in previous unrelated matters fort"rec. See id, at
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114: 10-I15t18. She states that tha topie of lidgation related to tite explosion and eveouation

arose between her ltusband and. Attomey Dyer. Id. at 108:25-109 4.

W. O'Donnell also states ttiatheltas been represented by DOM&S in multiple prior

unrcleted matters. W, C)*Donnell Depo. II at 131; 34-25. ]de indicates that he selected DOM&S

to represent him and his wife in the instant oases because of the familiar relationship. Id. at

132:2-4.

This Court twtes ihat hi the Cerx Reply the Plaintiffs do not respond in any manner to

the argument rcgarding the potentiul for a closo-family cnnflict: of interesfa between the

O'I3onnells and pGI;+iRc3. The issue was extensively argucd in the CerG Opp., but the

Plainiiil's' argutnenis in thc Cert Reply address only Ute experience and expertise of Plaiatiffs'

eounsel.

In its arguments, Aldrich eites ds:cisions by four federal Circuit Courts of Appeals. In

Trrr o•-(j a. May Co. (G.A. 6,1976), 531 F,2d 1357, the four named plaintiffs were tltree attomeys

with the proposed class counsel's frrm.and the wife ofane o.ftbose attorneys. 1d. at 1360. The

court stated:

If the interests o€a class are to be fairly and adequately prolected, if the courts
and ths publ4e nre to bc -jeree of ntanufactured I itigut.ion, and if proceedings are to
be witbotu aloud, the roles of class repit;sentative and ofclass attorney cannot be
played by t]le sa,ne person.

Id. (end ei(ations omitted}. In Sa,sman v. LincolnAm. Corp. (C,A. 7, t977), 561 P.2d 86,

bccause the issue was on 1 ìrst impressiqn in the cir.cuit; the court extensively analyzed other

eircuits' precedents and tlte twice-used decision by the district court. See generaliy id. at $9-93.

The circuit dcclined to adopt the district court's "per se rule,01 but otherwise affirmed. the

3t Tlotably, Aldrich parenthetiently quotes olily the disttiot cotirt's "per se ntle" see Cert.
(Inn, at 29 n. 53. but does not othenvlse analvzc the holding of the oircult court.
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district court's exercise of disct-etion in that partieuiarcase. See id. at 93•94. The cir¢tiit conrt

also notes that "Cwjhile'tnere imaginative speculation' [of conflicting interests] Is not enough,

the district eourt must assess the l.ikelilrood ihat a cotVItct qf interest may exr.st," ]d, at 95 ». I I

(citations omiuad; emphasis adde(i); see also Graisa v, /,tousehoFd p'ank, NA. (C.A. 7, 1999),

176 F,3d 1012, 1014 (citing S'usntan, Seventh Circuit found an atiorne.y's attentpts to repeatedly

pursue ulass actions using his otvn relatives cleady improper).

"1 he Eighth Circu6t reaehes its case of first Pmpression on the issue itt.Perrovtc v. Amoco

Odl C'o, (C.A. 8,1999), 200 F.3d 1140, 1154. 'llie court similarly surveys the other ci.rcuits'

procedents and the slightly diflermtt ethical rules used in soma jurisdlctions. [d. The

conciusion. is.

ln sitttatlons whore there is a close farnilinl bond between a class counset and a
class representalive, it seenis to u9 thatYher+e is a Clear dangerthat the
representative may have some interests in conflict ivith the best interests.ofthe
class as a whole when making decislons that could l^ave an rtnpaot on at7orrxey
foes.

Id. at 55 (emphasis added)..

The partieshave not cited and this Court's research ltas not fnund any decis9ons by Ohio

cour+s addressing this issuc, This Court has cxwninesl the four eases cfted above and the

argunlentrresented by Aldri.eh. '1'his Court is also mindful that the P3aintlfPs, who bear the

burden of proolby apreponderance of the evideace, sce e,g, Coles-Morgan, 2005 Ohio 2994 at

¶9, havepresented no evidence orcounter-argument addressing the famiiiarrelatSonshlp.

Furthermore, similar to some ofthe fed'eral cirouit courts, lhis Court.ttotes the general ethieal

ivles governing attorneys' conduCt.

Canon 5 of the Code of Professional Responsibility, EO 5-1, provides that "jt]hc

professional judgment ofa lawyer should be exerc'ised, within the bounds ofthe Iatv, solely for
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the benefitofhis client and free from compromising influences and loyalties." In Q1rio, when

an. attoiney proposed to act as class counsel for a class that inciudes closo family and non-

fantiiial metubers, fhe potential for a cotupromising inftuence and loyalty exists. However, this

Court, similar to the Srrsrrran cotut, does not find that a"per se nile" comports with the

"rigorous analysis" reqtiirei by the Ohio Supreme Court and does itot consider the speci0c

taets and argutnents of the case. Accordingly, this Court •Onds that a case-by-case analysis into

whetherthe potential conf{ict demonstrates an actual inadequacy of ptnposed class connsel.

In the cases at bar, theevidencedemonstrates that tho E}'DonnelTs have relied. on

DGM&S on tnultiple prior occasions for repcnsentation at an admitted diseount. The

hnmediate contaet during tltc evacuation by Mrs. Dyer to M. O'Donnell, while clearly

tteasonablo fatniItal. conduct, aiso clouds the Interests of Attorney Dyer, and by fmputation, of

DGM&S. This Cout2 also notes that ihe O'Domiells' are sti]t represented by the independent

counsel of.iBsW, and in. these consolidated cases, apparcntly also by 66&S.

Therefore, based on the forcgoing, this Court hercby finds that DGM&S cannot serve as

adequate class counsei in the cases sub judice. Forclarity, as discussed nbove, this Court finds

that all of the f'lahuift's' counsc(, i.»ciuding A€torney Srnalley and DaM&S, have sufficient

experience to serve as atass•counsel. Howcwer, this Court finds that the experience

notwithstanding, a conflict of interests exists between DGM&S represeating tlra Q'Donnells

and DGM&S rcpresenting the other non•fatnilint p'tttativo plaintiffs. `fherefore, certitication of

Attorney Smalley and by i'tltputation lJCGM&S asclass counsel Is hereby denied,

However, this Court retogni2es.that theqaallf3cations of the remaur9ng PlaintifPs'

counsel have been demonstrated and the familiar relationship lssue is inapplicable.

Conditioned on the disqualification ofA.ttorney Smalley and DGlvt&S to p'toceed hereinafter in
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the cases sub judice, this fi;ourt otherwise ftnds that the adequacy ofcias.c counsol sub-issue has

beensatist9cd. Therefote, as conditiorted abovc,the adequacy o€tepresentadon issue has been

satisfied.

7. The Cfv. P. 23(B) alternativos^ requirement: "eno of the three Civ. R. 23(B)

requirenaents must be met"

• The seventh class certi:0cation requitr.ment aetually presents three specific alternatives

and reqttires only satisfaction of one of ttsem. See Civ, R. 23(B). Because the niovants bear the

burden oE'proof, the Civ, R, 23(8) analysisvc gui.ded. by their arguments. In the cases at bar, the

Plaintitfs have chosen to present only the third aTternative (hereinatter a`°I'ype B[ Class

Actio.n"j. 8ee t{4vt. Ctaes Cerl; at 50 ("Plaintiffs assertthey meet the requircments of Ohio

Civ. R.23(B)(3).)

The dJhio Supreme Court has reeogniasd that the purpose of a Type fII Class Action, a

"so called `dantage' action[,]' *" wasto bring within the .fold of maintainableelass aotions

= cases in which the eiriciency and economy o€common adjudication outweigh the intemsts of

individual autonomy." Liamilton, 82 Qh'eo St. 3d at 79-80 (citations and paragmph breaks

emitted). Textually, a Type III Class Action requires that

the court finds that the questions of law or fact oommon to the members of the
classpredoantnafa over any questions aft'ecting only individual members, and
that a class action is superior to other available methods for the fa.irand efficient
adjudication of the controvetsy, The matters pert€nent to. the lind'utp,s ineitulc: (a)
the interestaf members of the c[nss in individually canlroiIing the proseetttion or
defense of separate aetions; (b) the extent and natureo€any lIt'igaiiott concerning
thecontt'oversy already commenced by or against members of the class; (4) the
deslrabiilty or undesirabi]ity of concentrating the litigation ofthe claims in the
patticular foarm, (d) the difficulties likely to be eneounteted i.n, the management
ofa ciass action.

Civ, P. 23(B)(3) (emphases added). Ohio law has acconiingly identified two distinct but

conjohied sub-issues in a Type ITi Class Action. The Plaintiffs must satisfy the ovnunoniy-
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referenced "predominance" and "superiority" sub-issues. The lettervidendited matters are

pertinent to the two sub-issues, but need not be additionally satis4ied as sub4ssucs. See

Sckmirtt v. Eveo Corp. (1984), i 5 phio St. 3'd 31d, 37A.

:t. The pred'ominance sub-issue

The Ohio Supreme Court has instrtteted:

"It is now well estnblished that "a claim will meet ihe ptedominance s°equirement
tvlren there exists generalized evidtmce which proves or disproves an element on
u simultaneous, class-wide basis, since such proof obviates the need to cxamine
each ctass member`s individual.positton."'

Daughman; 88 Ohio St. 3d at 489 (quoting Cope v. Merro, Li(e Ins. Co. (1998), 82 Ohio St. 3d

426, 429-430).

[W ]hile what. is meant by "predontinate" is not made clear by the rule, it is
generally held that in dctermining whethcr commott questions of law or fact
preclominate ever individual issues, it is not sufficient that common quesdons
merely exist; ratlter, the eommon questions must represent a sFgnrfrcast aspect
of the case and they must be able to bo resolved for all members of the olass in a
single adjudiesGon.

Schairdt, l5 Ohio St. 3d at 313 (emphasis added).

'Cite Plainti.tl3 argue that the common factual questions regarding what Aldrich, through

its employeea, did to the TNO column around the time of the explosion will requine a: class

action jxug trial i.nvolving considerable amounts of non-testimonial evideneo and multiple

witaesses' testhuonies to resolve. They argue that these quesiions, evidetioe, and witness

testlmony wtll be substantially similar for cach putative plaintiffls clnint. '1'he Plaintitf's

recognize that the compensatory darnages phase will also rcquire individualized treattnent, but

argue that the liability determination will either be individually done repeatedly or only once

before the neeessarily-indiviiiqalized portion occurs, They argue that this "liability"
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determiuation is therefore a sigtiiRcani aspeatt ofihe oase, becaase it is the ttecEssary predicate

forail ofthe ramain"ing por6ons ofthe claims. SeeMot. Class Cert. at 52-53.

Aldrich counter•argues that predominance.is not satisfied because the I'laintiffs have

recognized that the proximate causation and coinpensatory damages elements require

individualized resoiutio.n. It argnes tltat "[dleteratining duty and breach of duty - the only

issues that can rutistically be tried an a ctass-wide hasis.-- will not aolneve,judicial ®conetny

because daternrinations of proximate eausation and the existence of damages, which willtake

the most time at trial, must be made on an individual basis: " Cert. l1pp. at 31. Aldrieh also

argues that "mass accident" class actions eategorioal ly fail. to satisfy the predorninance issne

because genemlly a nominal parrion would be tried on a class-wide basis to almost assuredly

degenerate into inultipie individual lawsttlts. Id. at 31 (eiting, inter alia Oliio Civ. R.23(B)(3)

Staff Notes).

In support of the "niass aceident" categoricaT preclusion, the PlaintitYS citc the Second

District's 1993 decision in Rdair II. They highlight that Adafr 11 invoived causus of actian and

a proposed class involving people within a one-tniie radius, which the Plaintiffs characterize as

substantially similar to the instantcases. Cerl. Opp. at 32. They also arguC tb.at the Second

District has provided a distinotion between the "mass aooidenY" and tho "accident en masse."

For the "mass aceident," predominance Is laeking beoause the liability and datnages

components ntust each be individuaily determined. Itt contrast, the "acaldeut en niassee' would

involve sttbstantiaity identical Injuries and a tiabifity dettxmination that more tcadily woulti be

ciass-wide. Id,

Tnitially, this Coutt notes tiaat RdaFr 11 repeatedly emphasized ihat tlte trial court was

affirnted because it did not abuse its dissretion in denying cortit3nation. See id., 1+I93 tNtio
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App. LEXIS 573 at *6,. 4 R. Purtltermore, while Adair t7 bears some similarities to the cases at

bar, this Court also finds pertinent distinctions, Thecfaims in.Adatr 11 involved a purported

ifuee year tinie period in which constant emissions created an odorous thick cloud that over

lengths of time al9egedly impaircd the putative class' use and enjoyment of their properties. Id.

at "3-"4. Pertaining to the presonce ofihe thick cloud, thetrial court recognized

The area desct'.lbcd tcr class certification contains rtunres•atar 9nctusrriaCplarrts
Ilrue varild causs the type of air cmissions that atc complained of in this action,
The damages allegedly sustained by the Pl.aintifts have not boon demonstrated to
be ttnitbrnt by type or nece.ssartly rRe exclrtsive rs.snlt of[defendant's] foundry
^a»

Adatr I, attached as Exhibit 1, at S(Bmphases added). The commonafity issue failed in Adalr I

and the predominance issue is only reached in uwmbination with the superiority issue. See id,

at 7 n, T. Judge Kessler idetttificd the distinction between his deeision in Aclatr I and his prior

decision in CSXI: '

Ttie Court in ltaynelds found that negligence and malice were issues that
predominated over individual issues during the then current stage of the
proceedings. Therefore, resolution ot'these inegligence and malice] issues were
superior to issues ot'proximate cause and damage and 1'ormed the basis for the
conditionai class certification. The Court in nolds ratitsed to certify on the
isstie of proximate causation becs.usethe questions ofinjury and damagcwere
so ittd.ividuali:red that tlrny tvure not cvmrnon to .afl metobcrs of tt+e class.

Adair l., attached as Exhibit 1, at 7 n.l (itafies added; tutderiining sic). Notably, the deoision in

Adair I never addreased bifurcatioxt witl.ta oortiftcation of the fEabifity phasconly, but the

bifiareation was pnesonted to the court in CSX I by the Ma,ster's Report cited therein. See C,SX

I, attaclted as P.xhibft 2, at 6-7.

ln CSX l, the underlying factual situation was one aceident (the irain deraihnent). The

plaintiit's sought liabllity determinations againsttnu[tiple carpomte defettdants. The court

faund that, the potetttiat for diverse liability notwithstanding, the opportunity to reach one°time
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answers on the liabi€ity and matiee questions represented a significant pordon of the entdre

litigation that predominattce tvas satisfied in CLCYL

In contrast, the "event" in Arlrrirlsp•anned three years and had numemus defendaats.

Some of the claims-particularly the nuisance cause of action seeking compensation for foss of

use and enjoytn,ent of property-neeessarily enconipassed tite entire three year "event," Tite lack

ofcommottality and, necessarily, tltc lack ofpredorninance, is the result of the length of time

covered.

In the cases at bar, the "event" is more s'imi lar to the ttain deraiiment in C.SX I than. the

consistent diefy fog in Adair I. As a result of tho phosphorous fires resulting from the train ear

breach and the potential fbr cantnmination, the authorities in CSX I evacuated the sunounding

area. The liability &rtd malice issues addressed those comnron issues and were found to

predominate. In the cases at bar, the'1NO colunin explosion occurred in a relatively shorttime

span. As a result of the potcntial NO contamination, the sutharities evacaated the sturounding

area. As this Court ha.s discussed •above, the liability mid punitive damages issues involvea

common nucleus of facts and legal questions.

Notably, Aldrich has speculated that thei.ncTividual damages deter,minations will require

more. time than the class-eertified.Gability determinations. TNis Court finds that argument

unpersuasive for twa disfinct rensovs.

First, wltile conservation of judicial rasotirces is u laudable altn for tasing Type IIi Class

Actiotts, the Ohio S.upreme Court has instructed against using time comparisons to resolve tlte

predontinaneC sub-issue:

It is canceivabie that a significant amount of time may be spent In this case
litigating questions aiTcetJng only hadividual members of the elasses. However,
clockwatching is rtczthen cclpttti nor desirable in defcrmining the propriety of
class eertifteatron. A court should not'<drxennina predominance by cqmparing
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the time that the eam mon issues ean be anticipated to consume in the titigation
to the tinie that individuat issues will requitre. Otherwise, otily thernost camplex
common questions could ptedominate since such issues tend to require cnore
time to litigate than tess complex issues."

As one eoun has so astuteiy explaineds
"Arguably It Is lrue that as a olass aotion more time in toto wilt be spent in

proofnf individttal damage clai ms in any ofthe ola.ss actions than will be spent
in proof of oonspiracy, **"[Hotvever,j i fthere ware to be but a single case for
trial, thc courtwould cxpect that the grem bulk ofthe time of that trial would be
oonsumed with prooforthe attemptedproof of the existence and et2ectof a
conspiracy and. that the ti'anduierit concealment and damage issues would befar
less predoniinant in the sense oftime cnnstuned at the trial. Were there to be 500
separate suits, iltis samcpatternundoubtedly would prevail as to each. It scortts
spccious and bcgging the questiou to say tirat if these 500 law suits were brought
into A class so that proef on tha issues ofconspitnoy need be adduoed only once
and the resttlt then becomes binding on all 500, *4, * thereby the common is,sue
of conspiracyno longer predominates because from a total time standpoint,
cutnulatively individual damage proof will take longer."

Hamilton, 86 Ohio St. 3d at 85•86 (braelteted and ellipsosinodifications sic; internal citations

otnitted).

Second, arguendo, this Court has examined the substantial amounts of documentary

evidence presented regarding the lsotec's cryogenic nitric oxide distillation prpcess, This Conrt

has exntnined the lengthy depasitlons from various Aldrich eiuployees. Regarding the third and

Pourth pltases pettaining to potential punitive damages, this Ooutt has e,xamined the OSHA

citations. In light of the arguments alrcady presentcd regarding the signifiaance if any, of the

t)SIiA. citations, n cortsidarable amount of testimony may also be neeesaury for those phases,

Th.erefore, this Court rc3.csrss any argument regarding lengths of time for the ditY'erenez trial

phases as.highly speoulative.

Based on the foregoing, ehis Cours finds that the fotrr part format involves mostly class-

based detemtinations- The "first phase" jury trial on liability involves common faotual and

legal questions that ate susceptible to a once-and-fior-all deterntination. The "third phase," if

necessary, also involves canunon factual and legal questions releted to evidence of Aldrich's
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purported malicious misconduct priorto the date of the explosion and on the date aftlte

explosion. Those common questions are susceptible to once.and•for-a11 detemtlhatlons.

Assuming srguendo ihat malioious conduct is found, the "fourtla pliase" would present to the

Santc jury as the "third phase" the common factuaI and legal questions regarding evidence

pettinent to assass€ng appropriate punitive dantagea. Those cotmtton questions are also

suseeptible to once-ancl-for aE€ detenitinations. Thcrefnt% this Court finds that the

predominanca sub-issue for purposes ofC'tv. R. 23(B)(3) is satisfied.

b. The superiorlty sub»issne

The Ohio $upreme Court ltas instructed:

Whether or not a elasss act€an is the superior method of adjudkation requ iras a
comparative evaluation of other available procedures to determine if the judicia€
titne and energy involved would be Justified.

Mark.e, 31 Qhio St. 3d at 204 (citing Schnifdr, €5 Ohio St. 3d at 3€ 3); Arfair /Y,1993• Ohio App.

S 573 at "S (sarne). The four factors listed in the text of Civ. R, 23(B)(3) are also

pertinent considerations.

The P1ainGffs argue that proceeding as a class action is superior to other possible

adjudicatory tnethod.s because tlte evidence anxd testimony regaxding camm.on issues will be

presented. ®nce, not nuntcrous timss, therebyconserving judieial time and energy. ,Ylor. Class

Cert. at 54-60., 'Phey also argu® that without the cost-reducing eollaborative chamcteristics of a

ciass actiott, the numerous indi4dual plaintiffs mny be frnant,̂ lal€y foreclosed from separately

pursuiDg their relatively smallolaims. They also argue that the relatively sntafl size of the

individual claims also supports an ltiferencethat the putative plaintiffs will not insist on

maintaining cotatrol of thctr own claims to the detriment of the elass. See id, at 60-61. T1re

P4RiniiB also arguo that no undue difficulties are antioipated in managing the class uct€<,n
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because the cono.mon fasues are subjcot to comrnon iaws-as contrasted to proposoti multi-state

olass actions that may have variable laws-aand the presentation of evidence may be condensed

into once-and-for-ail presentations instead of oomplatcly rcpetitivc individual cases. Id. at 61.

ln rebuttal, A.1drich ar.gues that proceeding as a class action Is tiot superior because it

Itas already established an extrajudicial clainas reimbtasement prooess tbrough Crawford. It

argacs that the class action Is considerably redundaat of those voluntary compensation efforts.

Seo Lert. Opp. at 40. Fur€hetmoro, Aldrich argues tliat certification wili efTeatively create

litigation that otiterwise is nonexistent, Id. (ciking In re Phenylpropunotamina Prods, Liabiltty

Ltttgatton (W.D. Wnsh. 2003), 214 F.R.D. 614, 622). It argues that, in light oftlte Plaintiffs'

conduct ralated to the CraNvfoirl rointbursement process, instant cases and the propascd class

action is an attempt to obtain inappropriate additional compensation on the premise of

obtaining compensatzoa for an airea<ly compensated class. Id. at 41. Aldrieh argues that

ttu3ough Crawford it has atready oonSpensated "tltosewitit aotual,. meritoriou expensos and

damages." Id. (clnphasis sic), see also id. at 42•43 (citing J'rnres v. Allercurp, Ina. (N.D. Ohio

200-1), 203 P R,D. 290, in wlsseh Aldrioh simlJarly used Crawford to °reimburse evcry

reasonable ornon-frivolous claim"7.

In reply, tho Plaintiffs arpue that a class action is not required to be most ideal, but only

saparior to other possible methods, They argue titat accordingly opposing alass ccrtifacatioa on

superiority grounds requires a defendant to pYopose a better rnethod. See Cert. Reply at 32.

They also argue that aotass action in this forum is superior to Aldrich's self-administmd

extrajudicial reimburscment process becaase Aldrich has dentonatrated a seif-interaned

tendeatcy in deaiding which claims are meritotrious and dcserving ofaompensation. The

plaintiffs argue that their dissaiisfaction with tlte rcimbursement process, as highlighted by
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Aidnrich in the Cert. CTpp„ is the result nfAldrich's determinations being unfsir and purportedly

incotuistent witit appiteable law such as tlie Reeser "armoyance and discomfort" damages.

As a prsliminary matter, this Coart rejects the Plaintiffs' argunient ttint to succe.csf'vlly

oppose the suporiority issac, Aldrich must countcr-propesc a superior method. This atgumeut

is contrary to the well-established burden of proof for class certification motions.

Regarding tbe fotir factors, this Colirt finds that the interest'ofthe oSher putative elass

nlenibers in maintaining indiVldaal control oftheir Clainl5 appears mininlbl. For example, the

eighteen putative plaintiffs who provided aiTidavits have not.otherwise aoted to maintain

individualized cpntrol aftheir potential claiins.

In contrast, however, Aldrich has implied an alternative reason for the purported laok of

interest its maintaining individual control. It argues that the considerabte num}mr of putative

plaintif't's who have soughtcompensation thraugh the Crawfnrd reimbursement proce.as

demonstrates. that those people tnaintained individualized control until coinpensated, and

theref?rre the present lack of ititerest only tLllcois satisfaotton with their reimbursements,

AliErich's argurtrent, arguendo, does not demonstrate a prosotut interest by members to

inaintain individual control. Notably, aType Ii[ Class Action includesopt-out provisious. See

Civ, R. 23(C)(2). A strong interest by numerous putative class members to ntaintaintlteir

individual control wouid be indicative that the opt-out provisiann tntty be overly used, resulting

in a minimized ciass action and mmnerous individual aetion.s. Accordngly, this Court finds

that the fsrst factor weighs slightly in favorot'superiority.

The two and only cases in thisjurisdiction are stib jnd3ce. No evidence shows tk3at other

cases have been filed in zttis Court or the tcdorttl oounterpart, the Southertt L7istriot,

Accordingly, this factor weighs in favor of superiority.
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'Chefaactor regarding the desirability of eoncentrating titigation in this forum weigirs in

favorof supcriority. The presentation in this Court ofthe otherwise individual claims of

puuttive ciass members-nssuming t.bey would purstte thoso ciaims absentolass

certificatiotr-would involve considerably more time and effort than proceadiitg in a class

aetion, when;by the resources used will predominately be used on once-and-for-all

determinatiorrs. T.bis Court is famlliar with the evidence presenteed and the tnotions, some of

wltioh remain defecred and some of which have previously hecn deeided. Without

concentration of the putative elass claims in this Courf, othcr courts may be required to expend

resoureesto achieve a similar level of familiarity.

Additlonally, tltis Court is mhidiia3 that widle Aldrich's extrajudiciai claims process bas

provided a relatively speedy monetary distribution, the claims process is admittedly one-sided.

Aldrich, through its claims adjuster Crawt'ord, determines wbieh claims are meritorieus and

whiclt claims an frivolous. As an exumple, AIdrich reiaibursesi outo! pocket hotel expenses,

btit has. denied compensation for ihe loss of use and enjoyment, arguing that those expenses aro

not recoverable. This Court's determination above ihat danwges for loss of use and enjoyment

a^ distinet may be concentrated in this forum for nentral adjudication as opposed to having a

retleentcla3tns adjustorreopen its incampiete provess. Based orl tlte foregoing, this Couttiinds

that this factor weigb.s in favor ofsuporfority.

Lastly, the manageability factor is equally balanced. 19ased on the detr.rntinations

above, certiitcatiou of the cases at bar involves munagiag; a quadripartiso farntatwitit two

distinct class juries and nunrerous juries for the decertii{ed eompensatory daniages pixase. '!'o

ensure that jury trial rights are not violated, specialized jury instructions and Interrogatories

must be prepared. Only one o€three class de€initions and only two of six subelasses are
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certittable, The amount of'docuntentary evidence, lay testintony,. and expert testimony

' pertinent to the three class action phases is cou,siderable, in additiots to the amaunt of evidonoe

and testimony required for the non-certified compensatory damages phase.

i•iowever, by proceeding in the four-part triat format, this Court may rrtanage the dlsdnct

phases io address speeirfie components tbat are not subject to iiiappropriate iniluence by the

other phases. As anexampie, by separuting liability for thc actual damages from liability for

possibfe mahcious condtict, tilis Court may ensutethat the t'trst jtiry's determination is based on

theeloments o£the enuses ofaetion, not a"premature" punitive verdict that frnds compensatary

liability from the°prior bad aots" evidence..

Considering ail oPthe factors and the other arguments by the parties, this Court, ftnds

that tha supe.riority issue has been satisfied.

IV. CONCLUSION

Subject to the exptrss oonditions and niodiftcation specified above, this Court hereby

sustaitts the Mol. Class Carr: In summary., this Court hereby finds:

• Tlierequired"rigorousanalysis"andwell-establishedburdenofprooFforclass

certfficution requires the uial cotu't to go beyond the faotual allegations in the

complaint, thereby weighing the evidentiary materiats subtnitted oniy to resolve the

seven class certification issues, but not to require thc plaintiffs to affirmatively prove

the merits of their indiv9dttal claims.

• 'fhe cases will proceed to a foar.part trittl forntat. The first pitaxe is a class

detennination regarding cxwmpensatory liability. Ifriecessury, the second phase invot.v

deaertified individual compensatoty damages determutations. If necessary, the third

phase is a class deteitrktntttion regarding maliciousness for purposes oFpunitive tiabils"[y,
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If necessary, the faurth phase involves a ciassdetemtination ofthe amount ofpunitive

damages.

• Pour causes of action have been presented: negligence, strict liability, negligeitt

inflietion ofernotional distress, and nuisance.

• The 14omeowners Class, whieh includes the owners of reat property within a one-mile

radius of the Isotec factory at the time of the explosion, is unambignously defined,

• The I,essees Class fails for lack of class representative snembership.

• The Other Residents Class fails for lack of alass representative tnontbership and

ambigufty ofdefinit'ran.

• The Plaintiffs are ntembers of two sabcl.asses: the Evacuation namages Subclass and

the Emotional Distress Subalass. The two sub-eategories ofcrntrpettsatory dainnges

correlate to the two subelasses,

♦ The putative mernbers of both subclasses aretoo numerous to be praotically Soined in

thccasesatbar. I

• Common issues ofi'not and law exist, including the issueaofoompensatory liahElity and

potential maliciousness.

• The Pia9ntiffs` claims arc typical of tho claims of the subclasses' putative members:

• 1'lre Plaintit't's, as class representat.ivas, ntay adequately proteetthe intemis of the

absent putative plaintiffs.

• The 1'laintiiffs' counsel have demonstrated sulllicient e.xperienee. 13owever, due to a

familial-xelationship oonfEict ofinterest, Attarney Smailey and UGivi&S arc dlsqualified

from serving as clasa' counsel. Conditioned on the foregoing excJusion, the remaining

Plaintlt3's' counsel. ara adequate class counsel.
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• The cases sub judice may proeced as a'type III C{ass Action beoause the contmon

issues predominate over the individual issucs.

+ The eascs sub jtulice may prorxed as a Type 1II Class Action bcoause the class action is

a superior metltod of adjudication.

V. ANCILLARY i4IOTIONS CONCLUSION

Iu deciding the.Ylot Clpss C'erl., this Courthas also resolved or officiatly jourltdlized

previousoral deeâsions regarding multiple attcilirtry motions. In summary,tliis. Court tinds:

• 79te.htot. Strake Netv .Evtd. is overraied in part and sustaincd in part.

• Tho jidoa; Strike YY'rFg3tt is overruled'in part and sustained in part.

• The,3;fnt. I3y4reate is su.stained lit part with modi0cations,

• The a>•!o& for l,cpve to File a S9tpRlententnl Reply is snstained.

• The hdot. for a C'a.se D?anagetrrent Con^'erencc is ovorruled as ntoot.

• Notabty, the IJcrmuges rt9SJ remainsdefemd.

Furthennore, this Cautt notes that a tc[epltonic status conference is set for 4:00 P. . on

Mgntlay. Uetober 2A. At that time, this Court wiil. discuss with the patties matters teiadtsg. to

this Couri's alass action management authority pursuant to Civ. R 16 and 23(D).

'VI, FINAI. AND e1PPEALABLE OItDETt CERTIFICATION

Pursuant to R.C. § 2505,02(13)(S?, thopoHion of this Aeaaslan "that detcrmines that rut

act3on may or may not be maintained as a ctass action" constitutes a final ortEen Parsuant to

RC. § 2505.03(A), ttrat fittal order isappeatable, 'I7tis Courtnotes, however, tlutt other

portions of this Decfatort do not diseetly aletermine whether class certif:cation was proper, but

zttay otherwise eonstitute final orderspurauantlo other portion.s oflt.,!~. § 2505.02. This

Decision ciear{y does not resolve aS[ olaims ngainst ati parties. Homver, this Court hereby
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factually finds tbat concturcnt review, ifany,. of dre other final otdcrs with the class

certification determination is in the best inleresis ofjadicial economy by avoiding nunierous

split trials and split appeals, Seee.g. Donald I. Critlin, Student Anthor, "Spccial Proeeedings in

Ohio: What is the Ohio Suprerae Court.i3oing With the Final 3udgmeut Rule?" 41 Ctev. St. L.

Rev. 537, 565 (T 993) (citing Prafessor Robert h4artineau's obsetvation that "tlte soc{uirement of

Fnality before an appeal ofteiiconfl.icts with a liiigant's tteed to receive review ofiittCrmadSate

determinations made in judielal proceedings to avoid. irreparable harm.") (footnot6 omitted);

Mark J. Chumley, StudcntAuthor, "Fair»ess and Fina9ity: Rethink[ug Final Appealable Orders

Under Ohio Lavr." 64 U. Cin. L. Rev. 343,144-145 (Fa[l 1995) ("The Ohio 8upremo Court has

state<i that the purpose o[Civil Rule 54(1)} is to make a'reasoriabie accommodation of the

policy againstpiecemeal appeals witlt the possible ltpjustice sometimcs creat><d by the delay of

appeals..."') (eili,ngAlseranderv. Buckxxye Prpe Lina Co. (1977), 359 lv'.E'ad 702, 703)

(ellipses sic); Denttam v. Ciry ofNew Carlisle (i999), 86 Ohio St. 3d 594, 597 ('"Chis coorr has

previously statedi(s desire to avoid piecemeat litigafion.") (c3ting Gen Elee. Supply Co. v.

Ei'arde>F Btec., I'ira (1988), 38 Ohio St. 3d 37$, 380, 381-387); Toledo lleart,Surgeorns v. The

Toledo Itarp., 2002 Ohio 3577,123•24 (oiting Nabe7 v. Cohs e11(i989), 44 Ohio St. 3d 02,96

(citing Atexnnder v. Bttekaye Ptpe Line Co. (1977), 359NX.2d 702, 703)). Accordingiy, for

purposes ofait otherwise interlocutory decisions pursuant to Civ. K. 54(S), this Court hereby

expressly finds that thete is nojust cause fbr delay for purposes of inunediate appealability.

`CIiTS 15 A FINAL APPEA[.AHLE O1ZDEIi. PURSUANT TO AI'P.IL 4, THE PARTIES
SHALL FILE A NOTICE OF APPRAl:. WITHIN THIRTY (30) qal.1'S.

SO ORDERED:
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To the Clerk of Cflurts:
Please serve the attarney fior each party and each party not
represen.ted by counsel with Notice of Judgment
and, its date of etztry upon the journal.

&LAN

Copies of this Decision, Order and Entry were fonvarded to all paRies listed below by
ordinary mail this rill'ng date.

Attnntcys for Plaintlff Ftaafbrd and P[aintiff Graeser,
Richard W. Saliulte
Stephen D. Betcnke
BOTROS, BE13NtCE & SC14ULTE
5785 Far FliCla Avenue
Dayton, Ohio 45429
(93•7) 435-7500
(937) 435-7511 VAX

Attorneys for Plaintiffs 0'Donnefl,
JohnA. Smalley
Joffray fJ, GEtinamlt
DYER, GAR(?PALO! MANN & SCFIULIL
131 North f„udlow Street, Suitc 1400
Dayton, Ohio 45402.
(937)223-8888
(937) 223-0 i271:AX

Co•Counsel fnr Plainrif£s (}'17onneli,
TaytarJones
Cheryl R. Washington
JdNIES &'JIASHTIGG'TON CO., L.P.A..
1308 Talbott Tower
118 West First Street
I?uyton, Ohio 454p2-1104
(937) 222-2841
(937) 222-0430 FAX
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Attorney for Defendant Aldrich,
Marthz A. Foos
Timothy t'.r, Pepper
FAIZLIKKI 1R8LAlVD & COX P.L.L.
500 Courthouse Plaxa, S.W.
10 North Ludlow Street
Dayton, Ohio 45402
(937)227-3702
(937) 227-3717 FAX

Of Cottnsel for Defendant Aldrich,
Charles J. Faniki
FARUKI IRELAND & COX P.L.L.
500 Conrthouse Ptaza, S.W.
10 Nonh Ludlow Street
Dayton, Ohio 45402
(937)227-3705
(937) 227-3717 Ft1Y

Oi Counset for Dei'endanr Aldriely
Gordan L. Anktey
Robert J. Wagner
THOMPSON C013URN I.LP
One US Bastk Plaxa
St. Louis, Missouri 63101
(314)552-6166
(314) 552-7246PAX

JULENE POWERS, Bailiff (937-226.4055).
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I Affidavzt of Micltael Fox, P7t, B„ attached as Exhibit A to the dsat. Class Cert.
2 f,etter dated t)otober 3, 2003, from John B. Ramsay, Ph.D., to Torn Fahey, attached as

Exhibit 8 to the,Clot Class Cert.
3 "Ptocess l-la:cattt Analysis Suntmary" dated. Marott 7, 1996, attached. as $xhibit C to

the ,14'ot. C1041 Cert.
4 "Explosions in Condensed-Phase N'itric Oxide," attached as Exhibit D to the Mot,

Class Cert,
5 "Citation an.d Notification of Penalty" dated Marah 18,2004, from U.S. Department

of Labor Oeeupational Safety and Health Aciministratiou to Aldzioh, attaelted as
Exltibit E to the hfor. Class Cerr.

6 Affidavit of David B. Fulmer, attached as Exhibit 6 to the Cer1, (Jpp,
7 Af6duvit of Jana Frey, attached as Exhibit T to the Cert. C?pp,
8 Affidavit ofLar.rp lioeder dated March. 23,2005, attached as 6xhibit 8 to the C'erf.

OPP.
9 Afftdavitof Larry Roeder dated Junc 16, 2005, anached. as Exhlbit2 to the Second

Sar-Reply,
10 iJeposition of Plaintiff Chris4ine Rene $anford, atiactied as RKhibit 10 to the Cert.

OPP.
10.1 Non-attaohtnont copy oPthc Banford Depo. l, filed on October 7,2005.
11 Continuation Depositlon of PtaintiffChristine Renc Banford, attached as rahibit 14

to the Cert Opp.
t1.1 Non-attach.ment copy of the Hanford Depo,11, filed on October 7, 2005,
12. Affidavit of Plaintiff Christie Banfnrd, attached as P,3rlribit 8 to the Ce;rl, lteply.
13 Deposltion of PlalntiffDouglas R. Graeser, attached as Exiiibit 11 to the Cer7. Opp,
13.1 Non-attaahmont copy of the Gracser Depo^ 1, filed on October 7,2005.
14 Continttatton Deposition of PlaintifPDouglas R, Graeser, attached as Exhibit 31 to the

Cer1. OPP.
14.1 Non•attaehment copy of the Graescr IIcptx, ii, filed on Uctobcr 7, 2005.
15 Aflidavit of Plaintiff f3ouglas Graescr, attaahed as l~vhiblt 9 to the CorC. R¢ply,
16 peposition of Plaintiff William C, O'Donnell, attached as Exbihit 12 to tlte Cerr.

OPP.
16.1 Non.attaclmtent copy of the W. O' Donnell Dcpo.1, fElcd on October 7, 2005.
17 Continuation Deposition of Plaintiff William C. 4'DonnclI, attached as Exhibit I5 to

the Cerl. Opp.
17. t Non-attachment copy af the W. 0' bonnell >7epo.11, fit[ed on October 7, 2005.
18 Deposition ofPiaintifT'tviellssa L. O'Donneli, attaelted as Exhibit 13 to the Cert Onp,

I8.1 Alon-attaebment copy, of the M. O'Donnell Depo. i, filed on October 7, 2005,
19 Continuation DeposPtion orPlaintilS' Melissa L. O'Donnalt, attachEd as Lxhibit 16 to

tho Cerf. O.
20 lVo=rattachntcnt colry of the M. O'Dormelt Dopo, Xx, filed on October 7, 2005.
21 141ardt 2005 Affidavit ofDavid C, Cowherd, M,S., P,B„ attached as Exhibit 17 to the

Cerf Opp.
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22 Aptii 2005 Affidavit of David C. Cowlu,rd, ?vIS., P.E„ attached as E7thibit 2 to thc
Mor. 3frike Fudra Affidavits

23 Affidavit ofM. Robert Garfield, nttached as Exhibit 19 to the Cert Opp.
24 Affidavit ofGeorge J. Sehewe, attached as Exhibit 23 to the Cert. Opp.
25 Affidavit of Michael L. Dourson, attached as Bxhibit 24 to the Ckrt. Opp.
26 Affidavit of Mailin A. Foos, attorney tor Aldrich, attached as Exhibit 25 to the C'ert.

Cpp•
27 "isotec Vittims" advertisentent, attached as Exhibtt 26 to the Cerr. Opp.
28 Affidavit ofTamera R. Schneider, attached as Exhlbit29 to the Cert. Olrp.
29 Deposition of Laura Baird, .filed under seai in S704 case on March 4, 2005.
70 Affidavit of I3iane J. Szydel, attached as Exhibit 38 to the t;ert. Opp.
31 Depositton of Diane J. Szydel, filed under seal in 8704 case on March 4, 2005.
32 Deposition of Michael Schuck:, filed under sral in 8704 case on Mareh 4, 2005.
33 Deposition ofJiminy t'iammell, ided under seal in 8704 case on Marah 4, 2005.
34 Deposition of LV'dliam. Fox, filed imder seal In 8704 easn on March 4, 2005.
35 Deposltion of Ciabriel Reed, fi led underseal In 8704 case on March 4, 2005.
36 Dppo,gition of Alex Christofis, flled under seal in 8704 qase oxt March 4, 2005.
37 AffidavitofJames Trudwiezak, attached as Exhibit 10 to the Cert Reply
38 Delaossition ofJarnes x,udwiczak, attaohed as Bxbibit 2 to tlte Fir.si Sur•Reply
39 Email sent September 25, 2003 from G1enn Jirka, attached as Exiubit 1 I to the Cert.

Rcp1y
40 Affidavit of Richard EV, Schuite, at.toraey for Banford, attacJted as Exhibit 141o ltte

Ceri. Reply.
41 Afildavit of John 5malley, attomey for the O'DojutetJs, attaehed as Eahibit 240 to the

Cert. Reply.
42 Affidavit of Taylor Jones, Jr., attorney for the O'Donnells, attach®tI as Exhtbit 2 t to

the CerL Reply.
43 At'fidavit ofMiahael Wrlght, attaehed as Exhibit 23 to the Cerr. Reply.
44 Jhsposition ofMiohael Wright, attached as Exhibit l, to ttte.5ecundSur-Reply.
45 Aldrich•prodtaced docurnent Bates-stamped ALDOI 1131, attached as kxhibit 26 tct

the Cert. Repiy.
46 "The Blasting 1'rinier," attached as ExhibJt 5 to tho Second Sur-Reply.
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Appendix.8

I Affid3avltofCharlene Marker, attachad as Exhibit 3 to the Cert. Reply.
2 Affidavit of Molly Baker, attached as bxhibit 6 to the Cert, lieply.
3 Affidavit of Patricia A. Gray, originatly filed. in J'Donnetlv, Aldrich Clrenrical Co..

Inc. (S.D. Ohio), Csse No. C-3-03-477, i noorporated by reference after remand in
Moy: Class Cert: at l n, i..

4 Affidavit of Robert K. Gray, origioaily f led in O'Donrre!! v, Aidrich Chenrical Co„
Inn (S.D, Ohio), Casb No. C-3-03-477, incorporated by refbrence after remand in
Mot. Class Cert, at I n,l.

5 Affidavit of Joel Householder, originaliy Crled in Q'Dottnelt v. Aldrich Chemical Co.,
lw, (S.D. Oitio), Case No. C-3-03-477, incorporated by reference after remand in
Uat. Class Cert, at 1 n.l.

6 Atlidavfto,fJudy Ii, Lambert, origiaally flled in Ct Donnell v, Aldrich Chenrtcal Cn.,
Inc. (S.D. Ohio), Case No. C-3-03-477, incorporated by reti;rcnce after remxnd in
Mat. Class Cert, at. I n.I.

7 AfridavitofPaul Lai?tbert, originally filed in O'Domtell v, ,4ldrfch Chemicrrl Co., Inc,
(S.D. Ohio), Case No, C-3-03-477, ineorporated by referencn after remand in Mot.
Cluss Curt. at 1 n.1.

8 Affidavit of Christie Lane, originally filed in f117onneltv, rirt7rdch Chanrleal Ca., Ina
($,D. Ohio), CaseNo. C•3•03-477, incorporeted by reference after rentand in ,Mot.
Class Cert, at I n.l.

9 Aff-idavit of Sidney E,ane, originally filed in O'Donnell Y. Aldrlof.r Clrcmical Cc.. I xe.
(S.D. Ohio), CaseNo. C-3-03-477, ineorpor.tted by reference afEer remand In Mot.
ClassCert, at 10. 1.

10 Affidavit of Charlene Marker, originally filed in O'Donnetl v, rtldrich Chemical Co:,
InG (S.D. Ohio), Case No. C-3-03-477, incorporated by reference after remand in
Mot. Class Cert. at 1 n.l.

I i Aftidavit.of$dward Marker, originally filed in {7'Unnnell v. Aldrfch CliemicrtlCv,
Inc. (S.D. [Jbio), Gase NQ. C-3-03-477, incorporated by reference after remand in
Mot. Class Cert, at I n,l,

12 Aflidavit ofL'ldon Marker, originaiiy fFled'tn C'17onnell v. rlldrich Chenrtcrrl Co., Ine.
(S,D. Ohio), Coseho, C-3-43*477, incorporated by referetice atierremand bi Mot,
Class Cert, at I n.1.

13 AfridavitofEulah M. Snader, originally Glesl in Q 17Anrtell P. illdrinlr Cl:emtcal Co.,
Inc. (S.C3. Qhlo), Case Na. C-3-03-477, incorporated by reference after remand in
Mnr. Cla.cs Cerc at I n,l.

14 Affidavit ofJitnttU.c Saader, crriglnatiy f;ile<i in Q'.tMnatell v, Aldrich Chemteal Co.,
Inc. (S.D. Ohio), Case No. C-3-03477, ineorporated by refbrence after remand in
Mot. Class Cart, at I n,l.

15 Affidavit of Douglas Srtoddeaa, originally filed in p',f)om:ell v. Aldrtah Cliamical Co.,
Inc. (5.C), t?hio), Case No. C-3-03-477, incorporated by referenee atler remand in
Mor. Class Cert. at I n,l.

16 Atl'idav.ito:FC, W, Stocks,. originally filed in !3'Donnell v. Aldrieh Chenrical Cu., Inc
(S.D. Obio), Case No. C•3-01-477, Incotporated by retetence afterremand in Mox
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ClassCert. at I n.l.
17 AftSda.vitofEileeaStoeks,originailyfiledin O`L3anneldu:rtldriehCheriacatCa:.litc.

(S.D. Ohio), Case No. C-3-03-477, incorporatedby reference after remand. ia. Ilnt.
Class Cert, at 1 n.l.

18 AtY"idavit of Kelly B. Wessling, originally filed in 0 Annneliv. rildrrch Cherntcal Co„
Inc. (S.D. Ohio), Case Nq. C-3-03-477, fnootporaYetl by 3'efbrenea after remand in
Mot: Cluss Ceri. at I M.
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Appendix C

I r3mdavit of Randal Barr, attached as ExhiUit 1 to the Cert. Iteply,
2 Affidavit ofMichelie Barr, attached as Exhibit 2 to the Cert Repty.
3 Affidavit of Rhonda Benson, attached as Exhlblt 4 to the Cert. Rtp7y.
4 AfFtdavit of Donald Benson, attaohed as Exhibit 5 to the Cert. Rep1y.
5 Atftdavit of Bobby Croley, originally filed in O'Donnell P. Aldrlch Chemical Ca., hrc.

(B:D. Ohio}, Ctaee No. C-3-03-477, Incorporated by reference after reriranSi itt i4fot.
Class Cert. at. € it.i.

6 Ai'fitiavit of5hirley Crotey, originaIIy tiled in O'Donnell v. Rtrlrich Chenttcal Co.,
hic. (S.D- Ohio), CaseNo. C-3-03-477, ineorpotated by refei'ence aftcr rentand in
Mot: CTass Cert. at 1 n,l,

7 Afhdavit of Eddie Davis, originally filad in O'boritiell v. Atdrtch Chemtoal Co„ Inc.
(S.D. Ohio), (;ase No. C-3-03-477, incorporated by reference afterremand in Mot.
Class Cert. at 1 n. l,

$ Affidavit of Andi'ew C. Gmoms, originel ly filed in O'Donnell v. A'ld"riah ChemCcai
Co., hic. ($.D. Ohio), Case No. G3-03-477, incorporated by referenrs after remand in
117ot. Class Cert, at I n.l.

9 Affidavit of 6esan K. Groonts, originally filed in O'Donnell v. AJrh-ich Cliernicai Ca.,
irrc. (S.D. Ohio), Case No. C-3-03-477, incorporated by referenceafter refnand ki
ddul. Ctass Cerl. at i lt.l.

10 Affidavit of Donald It;overman, originally filed in O'Donnell v. Aldrich Chenirerd
Co., Ina. (S.D. Ohio), Case Nn. C-3-03-477, incorporated by reference attcr remand in
113or. Class Cerr. at 1 n.1.

1.1 Affid'auit ofl=arl A. Lutx, originally flled tn O'Donnell v. Aldi^Ich Chemictif Co., lnc,
(S.D. Ohio), Case No. 0-3-03-477, ineotporatcd by refcrenee after remand in Mot
Clwaa Gert.. at I n.1.

12 Afftdavit of George W. l.ynah, Sr.,.originaEl,y filed ia (7'Donzretl v. Atclrfcfi Chemical
Co., Inc. (S.D. Ohio), Case No. C-3-03-477, incorporated by reference after remand in
lbfat Class Cart at I n.l.
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IN TNE COHHUN PLEAS COURT t]F

RONALb ADAIR, et al.,

Plaintiffs,

DAYTrA WALTHER CQRPCRATxONV
et r,^.,

Defendanta.

Page 104 of 125

^_

nN Y CoUI^Yo I1EiIo
^'^`; oa

•.:,
CASE No. 96-1580
C4SE NO . 91-srrt-Yr •49

(Judge John W. Kessler)

DECISIqN AHD ORDER
DENYING pI.AINTI'E8S '
MOTInN FOR CLASS
CERTIFICATION

t . . . t

Thia matter is before the Court on the 1'laintiffs',

Ronald Adair, et al., Motion 2or Clasa Certifieation pursuant

to Ohio Civil Procedure kule 23. The PlaintifEs assert that

class ce.ctifiuation is appropriate because the necessary

requirementa of Rvle 23(a) and 23(b)(3) have been satisfied.

The Defendants, Dayton Walther Cnrporation and Varity

Corporation, oppose this motion.

-7-

The Plaintiffs are residents who abide or wotk in

the neighborhood immediately adjacent to Dayton Nalther's foundry

loratsrd at 1866 Mi.ami. Chape], Raad i.n Dayton, Q}aic. Thay allege

that they have been the unwilling recipients of unlawful aix

pollution emissi•ons produced by Dayton Walther's foundry frtlro

the spring of 1987 through the spring of 1990. The P7.aintiLAs

claim that emissions from Dayton Walttser`s foundry have caused
.? •".1
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particuiate matter to be deposited, with aid from thc w£ad,

on their property and the surrounding properties. They claim

that these emissions have caused damage to, diminished the value

of, and impaired the use and.enjoyment of their prapertiea.

As a reault of Dayton Walther's practices, the Plaintiffs seek

reilreas for nuisanee and trespass arid seek to have the a,ction

quali.fied for r.lass status.

-3-

The requirements for class action certification are

set forth in Ohio Civil Procedure Hu1e 23. The Supreme Covrt

of Ohio has articulated that seven affirmative findinga mUat

be made before a case may ba certified as a class action. The

first two prerequisites are impii.Citly required by Hute 23 whiie

the other five axe explicit2y set forth. Warner , y;. Waste

Management, Inc. (1988), 36 Ohio St. 3d 91. The Warner court

articulated the seven factors as follows:

1, An identifiable cl.ass must exiat before

certification is permissible.

2. Class rep.rcaentatives mast be members of

the proposed atass.

3. The proposed nlass must be so numerous

that foindHr of all members is impracticable.

4. There must be questions of law or fact

zommon to the class.

i^4qk IN!Pu$-
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5, The claims or defenses aE the representa-

tive parties must be typical of the class.

5. The representatite parti.et' must fairly and

adequately protact the interest of the class.

7. Ctass action must be superior to other

available methods for the fair and ofPici:ent

ad,jndi,cation of the contraversy.

I€ Plainti.E;@s fail to demonstrate any of the factors

by a preponderance of the evidenae, theat Rule 2:3 class Certifies

tion must fail. Warner,, at 44, Sach factor in the instant

case will be examined in order.

Firat., ckass certificatinn requires that an identifial

cless must exist, and that the dcfinition of said alass musta

be unambiguous. Warner, at 96. The proposed ciass in the insC1

s:ase is defined by Plaintiffs as fol2ows:

persona, rasiding as an vwuer"All
or tenant in, operaCing a business in,
or xorking for an employer in, the
geographic area bounded on the north
by Third Street; on the east by the
Ca'eat Miami ttiverl on the southeast by
Carillon Park and Calvary Cemetaxy; on
the west by Abby kvenuei Groveland
Avenue, and McArthur Avenue; and on the
south from Vanes Road due eaat to
Morai,ne Drive Horth, who were advaraely
aE€ected by smoke, scot, dust, or odor
Ernm the Aaytvn Waither foundry nn Morris
Avenue and Ki,ami Chapel Avnanae at any
time betwaen february, 1987 and Octobe
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l.

This dencribes a radius of approximately one mile

around the Dayton Wa.tther foundry. Ali the current named

P3aintiffs, howevec, are tocated only a short distance from

the ffiundry. The evidenoe presented fails to demonstrate thai

this broad class definition unambiguousiy lescribes the partic

that were sElegedly damaged by emissions from the Dayton Walti

founSry. Consequently, t.'ie 1-lgosed class musC be construed

as ambiguous and not an ?&..stiF.iable class. Plaintiffs fail

to establish the first implied prerequisite.

@i4xt, the named ciass representatives must Se memba;

of the pr,rposed class. Warner, at 96. Again, the fact tha.t

no named representatives are at the outer boundaries of the

allegedly affeated area, by neeeasity, prohibits Plaa:ntiffs

from establiahiug that they are repreaentat3.ve membexs of the

proposed class. Therefore, tha aecoad implied prerequisite

Sai2s,.

b'exz, numerosity of c,tasa melabare must make joinder

impracticable. Although no numerical limits have been set tp

describe the necessary aize of a class, it has been held that

if the elass has moce than forty peopTe, the nusiorosity

t¢eyuirement is satisfied; if the cla.ss has less than

ta'enty«five people, numarosity is laokiag; and if the alasa

has between twenty-five and furty, there is no automatia rule

k'a. rnerI at 97. (quoting Mi.iler). In the instant case, only

http://www.clerk.co.montgomery.oh.us/pro/image onbase.cfm?docket=8366557 7/23/2008

Appx. 157



Montgomery County, Ohio - Scanned Document Page 108 of 125

nine parties have demonstrated an interest in pursuing this

titigattion. puring the depositions, the-re was evide.nCe to the

effect that others did not waint to get involved. It has nat

been demonstrated by a preponderance of the evadence that there

are substantial2y more than the original nine Plaintiffs who

dasire to pursue this action. AS such, numeresity is not

satisfig.d. Further additions of parties may be easily hand.led

by joinder requests, Thereforer the numeerosity requitement

fails.

Next, commonality of law or fact must exist. As stated

in Warner, the courts have generally given a permissive appli-

cation to the commonality requirement. NFt4rirs v. C. P. Chemica2

Co. (1987), 31 Ohio St. 3d 200. Evon with permisaive application,

t3xis prerequisite requires a common nucleus of operative facts.

Marks, at 202. In this situation, it is not conclustve to the

Court that a common nucleus exists. The area described for

class rertif.i,Crttion contains numerous industrial plants that

could cause the type of air emissions that are complained of

in this ecti,on. The damages allegedly suatained by the Plniueiffs

have not been demonstrated to be uniform by type nt necessarily

the excl.usive result of Dayton Walther's Eoundr.yf and, therefora$

factual commonality appears pro&;lematicai. Therefore, the

commona].ity prerequisite fai).s.

Next, the class representutives' claima must be typical
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at' the cLass's c.laims or defenses. This occurs where there

is no express conflict betwean the class representatives and

the proposad class. Warner, at 98. The Plaintiffs in this

action bring suit for trespass and nuiaance caused by the a118g6

air emissions from the Dsyton Walthet foundry. The emi.ssiona

are allegedly carried by the wind and do not rema£n airborne

indefinitely. They sattle out as they travel farther away from

the source of the pollution. As thla occurs, the membexs of

the community that are in the closest proximity to the foundry

and in the path of the prevailing wind logically receive the

greatest copcenttation of particulate matter, while those farthei

away or ta the windward may not receive any of ttie fallout at

all. This appears to caase an intierent conflict even amongst

the ctaims of the "close proximity" reptesentatives, which

cleurly nay not be similar to those of the rest of the class.

Therefore, the typicality prerequisita f'sils.

Next, the interests of the class must be fairly and

adequat.ely protected by the representative parties. This

analysis examines nat only the aclequacy of the representatives'

claims but the adequacy of counsel as well. Wartter, at 98.

A representative is deemed adequate so iong as his inteeest

is not antagonistic tn that of ottier clasa memberso and couosel

is deemed adeqtiate if he is expetienced in hat<dling litigation

oE the type involved. Id. There is no evidenoe in the retxartl
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' _. . .. . _ . . r.^ ........a....._. ..._._...^..^

that is indioative af any •:oaf#i.ct• between the representatives

and e'Ire clasa, and counsel for the P'l.ixintiffa has demonstrated

that he has txperi€:nce in simi;ar types of iitigation.l

Therefore, this prerequisite is satisfied.

Cinally, other existi:ng methods of adjudication must

be subordinate to class aetion. 'Phe poli.cy behind a mlass action

suit is to simpli@y complex litigation end expedite its resolution

If a alsss aetion is not demonstrated to be superior to other

forms of litigation, it ahould not be used. Factors pertinent

to a determination of superiority includet the iaterest of

memhets of the class in individually controll,ing the prosecution

of separate actions, the extent and nature of any litigation

Gconceraing the controversy already comme.nc8d by members of the

class, the desirability of cancentreati;hg the litigation in the

particular Eorum, arLd difficulties likely to be encountered

in the management oE the class aotion. Ohio Civil Procedure

Rule 23(b){3).

I It is understood that the plaintiffs' caunsel, in the
instant case, opposed class certification in Ra noldy s v, CSX
Tranx^vrratidn Ca, (1989), 55 0'bi^u App. ,3d 19,5Gi N.f.,Zd. 1047,
tt is appxapripke to dzstinguish Reynolds from the current
action.

ltayno3ds and Adair differ on the issue of aupers.orfty .
In order Eor superiority to exist, comroon issues qf lawaqd
fact must predominate over individual issues. Mar'k.s v. C. P.
Chemical Co. (1987), 31 (}bio St. 3d 200. These issues mus[
be capable of being resolved in a single adjudication Eor all
membsrs o£ the class. ?d. The Court in Reynolds feund that

...__.tI491^Q4r^
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The Ohio Attorney Genera; has already coarpleted an

action against Dayton Walt:her (Mont. Cty. Common Pleas Court
>

Case Ho,. 90-109), which resulted in the closing of the foundri.

and the cessation of air emissions produced. by the plant. As

Dayton ldaither's present activities no longer present a probli

to the surrounding residents, this litigation appears capable

of proceeding more effectively by a consolidated suit that jo

the iutarested parties to this action. Class action cartifi-

cation appears to be an unnecessary administrative burden ou

negligence and malice were issues that predominated over
individual isaues duting the then current stage of the procee
iags. See C93C Triax Court Deci.sian at 7. Therefore,
resolutioa af these issues ware superior to isaues of proxima
cause and darsage and formed the basis far the conditional cla
certiEicatic+n. The Court in Reynolds refused to certify on
the issue of proximat.$ causatiov because the questions of inj
and damAge were so individualized that they were not common
to ali members of the class.

The issues in da'r of proxi.mate eause, injuries and
damages vary dramatically from plaintifE to plaintiff and can
be eff.icientiy dealt wieh on a class wide basis. Other avail
methods are better suited to resolve th.ese issues.

Reynolds and Adai.r asa also distinguishable on the issue
o@ numerosxty. In. Reynoirls,, the original suit included more
than 100 individual nlaSroants and a half dozen business entit
A second suit was filed that included 32 individual plaintiff
and business. entities and alleged a class in excess of 50,fh00
persons. Numerosity was clearly demonstrated from the ipitia
complaints. Ln :teynolds, a single suit would bave been
unmanagealxip and would not have pxomoted jndicial: effi,¢iency.
Adair yiiffers in that there are only nine plaintiffs and Iitt
evidence that other individuals have claims or wish to join
the action. As such, numerosity is not satisfied, and judiei
economy is not promoted by a single auit joining the parties.

.iM iNO44
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this Litigation. Th4reFore, the Court finds that class actian

is not superior to other existing methods of, adjudication, and

this superiority prerequisite Cails.

Accordingly, Plninti',Efs' Motion for certiEication

is DENIED.

$0 ORU7ERED:

^ ^^.....r^

. KESSLER, JUDGE

Cop.i <s o£ this Deoision"'Vf'id Order were Eortasrded
to all parties listed below by ordifiary mail this
filing date.

A. Mark SeBrdtiy Jr., At.torrtey for Plaintiffs, 367 W. Second
Street, Suite 100, P. 0. Box 668 Mid-City Station,
Daytan, Ohio 45402

R. Joseph Parker, Attorney for 6e£endants, 1800 Star Bank
Center, 425 Walnut Street, Cincinnati, Ohio 45202

.t^'49 ^945
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bbRT OF Mqti1'Got"fERY C4'JNT'Y, oFlIO

Plstnt£fFs, CASE ND. 86-2053

(Judge John W. Kessler)

CSX TRANSPORTATION CO., DECTSY4t7 AND ORDER ON
et al., OE.PECTTqNS TO SPECIAL d9AS"fGR'a"

FINDZNCS AND R.BCOMlfENQATZONS
Defendants. AND CONDITIONALLY APE'ROVINC

A CLASS ACTION

DALE ZINK, et al., ,

Plaintiffs, CASE NO. 86-3585

-vs-

SX CORPOltATION, et al„

Defendants.

This case is beEore the Court on Objeots.ons to the

Master`s Report and Hecommend3Einn re}:atfng to Plaintiffs' Motion

n Certify a Class Action. Both PlafntiE.fe and Defendane.s have

jected.

The Mas.ker found:

1) All Piaf.nti£fa° Propoded subalasses at this

u.pcture are indefinite and do not permit a ready ident;fication

of the3r memberahig. (Ohio Rule of Civil Procedure 23(C)(3))

2) NViaerosity is &atisfied by the Displaced

Subclaes, the SJage Loea Su6class, and tha Lost Profits Subclass,

but not the Damaged Property or the. Personal 1.njury Subclasses.

(Ohio JtI,tle of Civl ,Frocedure E3(,t)(1))

7/23/2008
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3) Cammnnality is satisfied by all proposed

subclasses. (Ohio Rule of Civil Procedure 23(A)(2))

4) 2ypical%ty is satisfied for, aI1 subclasses>

ave one alleged personal injury claim and one, alleged property

danage alaim. (Ohio Rule of Civil Procedura 23(A)(3))

5) Adequate rep'to,sant0.t9:'ve parties exist within

each subciass to protect the interests of tite entire subcl.ass.

(Ohio 1tu1e of Givit Procedure 23(A)(4))

6) No riark of .inconsistent adjudications exists

f the claims were individually prosecuted by subclasa claimants

ch as would oreate incompatible standards o.E conduct €or

efendants. (Ohio Rula oE Civil Procedure 23(B)(1)(a))

7) No risk exists o@ individua1 adjudications

whicb would be dispositive; or impair or impsde the ability

of other individuaLs within the subolasses to prot.ect their

rests. (Ohio Rule of Civil Procedure 23(II)(1)(b))

8) Common Questions of 1aw aud Eact do not

predominat'p.in any subclass over questions aE#ecting individual

mants. (Ohio &ula of Civil Fracedure 23(8)(3))

9) GertiEication wauld not advance disposition

oi' the litigation as a whale. (Ohio Rule of Civil Procedure

23(B)(3))

10) The alleged "medical moritoring" clasra meets

one of the requireneents of Rule 23 oe the Ohio Rules e€ Ci.vil

ocedurt.

Plain.ti€€s' objections are to all the Naster*s findings
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not favorable to their Motion, and De.Eendants ob,jact to the

tzndi.ngs of numecnsity (#2), typicality (A), and adequacy of

representation (#5) as to each proposed subelass.

This Gourt adoptu the Master's "Overvisw" as an accurate

factual and procedural history oP' this eese, to-wit:

6ulRVZEW

On July 8, 1966, at approxf:tnately 4:25 p.m., fifteen

cars of the i3altimore & Otti.o Railroad Company's Southland Flyer

derailed as the txaxn proceeded vveY Bear Creek in Miamisburg,

Ohio. A tank car containing yellov phosphorous breached as

a result of the derailment, and its contents ignited upon exposure

to the air. '1'he phosphorous burned for approxiinately three

and one halE hours, until extinguished by safety personnel.

On. the fcllowing evenicg of July 9, 1946, the substantial

quantity of phosphorous remaining in the disabled tank car, again

ignited. The resulting E9,re was not Einally extinguis:hed untS,l

the morning of July 12, 1986.

During each of tha two episodes of fire, the burning

phosphorous emitted a dense, billowing cloud of white smoka

wtiioh was oarried by winds at ground leval beyond the immediate

site of the derailment. Mass evacuat.ions ensued, both by orders

of public officials and by pecsonal choica. A great number

of 3.ndividuals in nearby residential n.eighborhoods and ooatnerci.al

districts were directly exposed to the smoke cloud; a signiEicant

numbalr of those exposed sought mtdical treatment at local hospital.

emergency rooms. Some businesses, even at points relatively

1
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distant from the deraS.lmenC site, ceased operations, sending

amployeps home and closing th.a dooss to their alientale.

l3n July 11, 1986, while the second fire Was still

burning, a Ccmplaint aas fil.ed iu this Canrt againat tha Rail.roac,

the lessee of the tank car amd consignee of tha phosphorous.,

and the manufacturer of the phosphorous. Relief in damages

was sought by eleven named 3.ndividoaJ.s and one business entity,

and on behalf or a class estimated to con.sist of more than. 25,400

other ciaimanes, each of whom allegedly suffered harm as a result

of the derai.Iment. The Complaint was almost immediately amended

to join app.roximately 100 additiqnal individuals and a half

dozen business entities as named party-Plaintiffs. On July 24,

I5$6, FlaintifEs filed a motion for certiti,cation aC the actian

as a clasa action pursuant to Ohio Civil Itui.e 23.

0. second lawsuit concerni.ng the derailment was $11,ed

in this Court in November, 1986, by tflirty-tvn individuals and

business entif:7Eas. The FlaintifEs in that action sought monetary

ralief against the Railroad and the lessor of the tank cat,

for themselves and ott bettalf of a class of more than 35,000

unnamed claimants. The two actiona were consolidated on

peoember 12, 1986.

On October 5, 1987, the Cou'Ct appointed a special

"Master," pursuant to Ohio Civil Rules 23(D) and 53, to hear

P].aintiffs` motior, Eor class certificati.ott oC the consolidated

actions, and to make recommendations to tlie Court regarding

the disposition of the motion.

-.,...^..._.
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The Order of Apppointment euthoriZed tha Mastflr to

heaK al3, matters relating to class eertificatien issues^ Proceeding

under the Ordex of Appointmant included tsrn generul meetings

between the Master and counsel, the coasideration and disposition

of a variety of discovery dz.eputes related to certi.£icatien

issues, and ultimotely culminated in a two day ttaaring on the

mecits of the certiE3.oatiori mqtion, accompanied by extensive

pre- and post-haaring btiidEs. The ttfaster's Report and Reecttmendatio

was eubnfitted pursuant to the Order of Appointment and Ohio

Bule of Civil Procedure 53(6) on July 8, 1588.

The primary goal, of this Court in referring this caso

to the Master for his findings and in considering the objections

to those findings is to come to a deoision on how bast to manage

this litigation to a pzoinpt and final conclusion. To do this,

the Court must ultimately balanaa the interests oE judicial

economy wi.th Eull protection of the rights o£ all the parties.

The basia elements aE any certi€ication of a eLass

or Subc]ass in this ea.se are described in Rule 23 of the Ohio

Ru].as of Civil. Procedure. As Eaund by the Master, and sim,ply

stated, they are< numerosity, commonality, typicality, and

adequacy of representatio:n (23(A))3 and a predominanae of cominon

questions of law and fact and a determination that c3.ass action

is a superior method to other available methqds for the fair

and eefiaient adjudic,ation of the alaims,o€ the parties (23(s)(3)).

(emphasis added) The Master's €indi.ngs that the requitemerits

of 23(B)(l) are not m¢t in this ease are approved and adopted

I
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by this Cnurt over PlaintifEs' objections. It 1s with particular

attention to th.e concepts of "predominance" arLd of "superiority"

under Rule 23(B)(3) that this Court has xeviewed the Haater's

findings and recommendatioas. Ohio Rules of Civil Procedure

23(C)(1) and (C)(4) provide particularly usefuL tools to the

Court which must ba considered wheu comparing the "other available

methods Eor the fair and ef'ficient adjudication of the controv.ersy."

Ohio Rule of Civil Proced.ure 230)(3) GertS.ficatioss orders

under these provisions may be condit'sona.l, and they may be altered

or amended prior to decisiot on the merits. Further, the action

may be separated into subclasses cr saparated by an issue or

a group of issues.

The Master found thAt common issues of taw and fact

do not predominate withizE thi.s Larolsuit over individual questions

and that, therefore, elass action €s not supoxios to other avail-

able methods. The Master, applying Marks vs. Q. P. Ghemical

Co., 31 Ohio St. 3d 200 (1987), found that for a common issue

to predominate it must represent a significant aspect of the

case and must be capable of resolution for a1Z members of the

class or subclass in a single ad,judication. Common questioas

that were found to exist were all those which pertain to the

cond.uet, of the DeEendants up to the tinte of the derai.fment and

fire on July 8, 1986. These may be desari6sd as the negLigeace

(fault) and malice (puqitive damage) issues. The questCons

that khe Master found were so individualized as to preclude

a recommendation for cectipication were th#se of proximate cause
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it relates to the various cLaims of infury and damage. W).thout

agreeing that the proximate cuuse question is inaapable of a

single adjudication for any potential su93alass designation,

the Court finds that the common qus-stiops ot law and fact whioh

Master recognized to exist in every single cla€m in this

action, do predo(ftinate at this stage gf the rocaedi.n s and

ean be singly adJtdicated. (emphasis added) One titae an.swers

catt be had to the issues of negZigenae and malics, such as:

What were the dutiesol' the respective Defendants7 What did

hey u.ndertake to do or not do in respect to those duties, if

vyt Was there a breach of duty? Was there a coctscioVs disregsrd

for ths rights and satety of others that had a great probability

of causing substantial harin?

No other "available method" that this Court can concefve

can get final answers to these questions any faster or better

than class action. Thi,s Court, thereEoge, rejects those findiug:,

of the Ifaster whieh are incons$stent wikh the following order

and approves all findings eozzsistent with it, to-wS.t:

A class action is hare3..n conditionally approved as

to all described a'^aimants within each proposed subaless, exclLkding

all claimants who have released their alaims by a valid and

binding release in return Eor•payment as to these Defendants.

The eerti,Eication is as to the issues of negligence and maliee,

if any, of Defendants. This order is mada under the provisions

of Ohio Rules of Civil Procedura WA), (B)(3), (C)(1), and

(C)(/r) with Eindi.ngs appropriate to those requirements. Further,
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a draft of a tiotice asrequired by Ohio Rule of Civi.l Procedure

23(C)(2) shall be prepared by both counsel for Plaintiffs and

aounsel for Defendants along with a plan for the circulation

and distribution of said Notice to all potentially a#€ected

claimants. In addition, a draft detailed Questionnaire shall

be prepared by both coimsel for plainti,€fs and counsel Eor qe,feadant

which shall be used, if approved by the Court, to determine

tF.c nature and extent of injury or damages claimed by prospect'ive

c.laimaats. 'Ph:ia Queationnaire will be used by the Court in

further zletermination o.€ potential subclass divisions and further

orders o#` the Court. The Hotice shall be submitted to the Court

within fourteen (14) days of this Orc[er, and the Questionna5.re

within thirty (30) days of same. A pretrial conference for

estalrAishing a trial date on the certiEied issues ahal,i, be held

tn this court on March 13, 1989, at 9v30 a.m. Atty proposed

pretrial orders for the Gaurt's consideration must be submitted

no late•t than 3.00 p.m. on March 10, 1989_

Tn making this order, this Court wants to recogni2e

the excellent work of the Special Master in caaCtiying out the

Court's orders and particularl,y in the quality of the Rapart

and Recommentfation which was filed for tixe Court's cousideration.

The sarvica oE the Special Master has been of invaIuuble aid

to the Court particularly itt furtheraace of the Court's obligations

pursuant to Ohio Ru1e of Civil. Procedure 23(0)(l). This rule

provision aL7.ows the Court to "maka appropriate arders: (1)

determining the course of the psoceedinga or prescribing meas4rea

n
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to prevent undue repetition or compiication in the pzdsentation

of avidenoe or argument." With this in mind, and so cou'asel

can better understand this Court's thinking at thia juncture

as to th2 future of this iitigation, a brief review of the Mastec's

findings via-a-vis the proposed subclasses may be appropriate.

The Displaced Sirholasm

These persons include primarily the evacuees - persona

residiag i,n proximity to the derailment site moved by order

of civilian authority. Others who may be included are thase

permons who undertook to remove themselves from a xone of potential

danger if it may Iater be ctetermined that said zone was a reasonable

geographi.c extension of the mandatory evacuatiov areas. Th-e

Master found that this subclasa, if properly redefined, was

suffic3.entIy unambiguous atarl identifiabie to meet the tests

o:f Warner vs. Waste Planagement, 36 Ohio St. 3d 91 (1388)

and that all Rule 23(a) requirements were•met. The Mamter deter-

mined that the most significant questions pertaining to the

indivi.duais within this subclass are the questions for prozimate

cause fox anv peraonat expenses. The Haster found that since

there were muItiple evacuation orders applying to different

geographic locations and for different durations of time, as

well as voluntary evaouationa, and possible alternati.ve reasons

far tho,^re, plus the d'xffering, nature of evacuati.on expesses

incurred by the individuals, the "ptedominance" requirement

was not met. The Court agrees that tFie F"l,a^ntiffs at this atage

have not met their burden to define a sufficientty cl.oar criteria
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ditionall.y, almost three years have passed since the evacuations

a.vS.dual evacuation/displacement claims are smal.], ia amount.

referees and mastats, and jury trial. Multiple party litigation

is generally unwieldy, but certainly manageable and. perhags

preferred teith the judicioua use of the aforeraenti,oned tools.

In this instance, .how'evec, class aeGiot+ is the only viable method

available that the Court aan ea°.^ision to render a,luat result

to the evacuation claimants if liability is determined i'n their

favor; It is clear now, even without questionnaiz.es, that the

E6asically, this Court has available to it the mothods

oinder, consolidation, intervention, bifurca.tion, arbitration„

Eor identifioation of individuals contained within this peoposed

subclass so that the queation of proximate cause for ell members

of this subclass. cau be deternsi.ned in a sing7.e ad9udication.

The Gourt, however, is inclined to keel that this can stiil

be done. More sigatf#cantly, however, the Court believes that

the ccnjunctive oonsideraticn - that being the superiori.ty vf

the class method ovar other available methods Ect resolving

the claims - is present for this subclass.

oacurred. The ultimsste result of nonceztiF9.cation of this subclass

would appear to be that most of the claims, despite an ultimate

Find3.ng of entitlement, woul.d be abandoned. Suah a sit'uati0n

would, in eE£ect, reward a wranSdoer. Few olatmants ere going

to take the time and expensa to individually prosecute a refmburse-

meot claim for three year old evacuatian expensett, even in a

small claims court. The aspect of "supexi.ority" here ia related

http://www,clerk.co.montgomery.oh.us/pro/image_onbase.cfrn?docket=8366557 7/23/2008

Appx. 172



Montgomery County, Ohio - Scanned Document

.I

Page 123 of 125

11

not only to the other lagal vehicles which may ae available,

but also to assuring that aful2 measure of compensation Eor

a large group of otherwise entitled indiv#,duals is Forthcaming.

The STage Loss Subclaas

These aru individuals who suffered lost wages attendant

to the evacuation orders. xhe Master's findings as to this

subalsss were.virtually identical to those regarding the Displated

Subcxasa, save the recognition of even more individualized variances

of proximate cause. The Court agrees that the P18i.ntif•fs bere

also have not met their burden of fashioning a subclass wherein

proximate cause can be aingly ad,judicated. The Court. doas not

kaow whether this may be possible. Given some very precise

definitiona.l requirements, this subcia;ss may be able to coattail

a certification of a Displaeed Subclass. Again, however, the

ooncerns of the Court focus to*a'ard the "superiority" raq,uirement.

These wage lass claims are also elaims of modest size by people

oi modest means. A feilure to certf.fy couEd easily impair the

ability of the subclass members to e£,fecti;vely protect their

intereats. Meny of these olaims, like ths evacuation expense

claims, conceivably would simply be abandaned. whfch, in e.Efect,

rewards the wrongdoer.

The.Last proPiCs Subclass

Theae are individuals or businesses which may have

had bus$.neas losses due to the evacuations or other rolated

matters. The Master's findings in re2ation to the lack of the

'tpredominsncer' requirement and the "superiority" reqnf.remerst
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are especially cc.npell.ing here. Too many indYviduali.zed factors

appear to exist foY a sufficiently common determination as to

proxi¢cate cause as to this subclass. F`urther, the numbttr of

alaimants in this proposed subciass appeara manageable through

the usual, mathods of litigation available to the Court.

The Hropetty Damage and Persona3 Iniurv Subolassea

Theae are individuals who allegedly sustained personal

injury or property d.amagp as a result of tlte acts oE Defendante,

The Master's findings that the proximate cause q f these claima

is not a common question and that ample alternative methods

exist to rese7,va these claims ar.e, likewise, compelling. These

subcLasses were found to fail to meet numarosi,ty under Ohio

Rule of C$vil Proaedure 83(R), and the Court concurs in this

f:inding.

One ot' the overriding considerations in elass action

tion, and a primafiy purpose for the use of the vehicle

by a courty is the promotion of settlement. Hopefully, the

foregoing discussion will ephance the potential o£' that behween

the parties. Whether this ia premature or whether it has served

to ripen that discuation renai:ns to be seen.. t3evettheless,

the priority of disposing of theie ceses is recogn3.zed. by the

Court, and a vigorous schedule will be eatablisbed to accompliah

that goal.

FinalEy, the CaUrt adopts the findings of the tiester

that none of the Ohio Rule of CiviY Procer7ure 23 requS.rements
,
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has been met in relatian to the Medical Monitoring Swbclmsa

and overrules Plaintiffs' objeotions thereto.

SO OHDEfiEAt

Copies o£ this lYaoision and Order mete farwarded to
al'1 parties l:tstod below by ordi.nery mafl this fil5.ng date.

Stanley M. Chesley, 1531 Central Tzust Tower, Cinninaati, Ohio
45202, A.ttorney for ffederal and State P'laintiffs

n, Ohio
3artes1pAttozneys for SEederal and State O Plaint3EEs45005,

Gary L. Gardner/Saseph C. 5ouza/C. David Ewingy Suite 306,
304 [Jest Liberty Street, louisvil3e, Keutucky 40202,
Attorneys for State P1a5.nti.ffs

James'Eochmax,, 650 'Catbott Tawer„ Dayton, Ohio 45402, Attorney
for State PiaintifEs

Steve HuscHau, 16 South Second Street, Miamisburg, Ohio 45542,
Attorney for State Plaintiffs

Will3,am A. 34bnsanlJohn A. Childers/Patrick Morris/P'rederiek S.
Mueller, 211 Weae Wac'ker ilrive, Suite 1800, Chicago, I€linoi.s
60606, Atkorneys for Union Tank Car Co.

Gordon CY. Arao131Patrick J. Janis. 1000 Talboti Tower, P. 0.
Box 670, Daytnn, Ohio 45402, Attarneys far Upion TsnYc
Oar Co.

W. BogEr Ery/pouglas W. Benni,edGeorge D. Jonson, 900 Central
Trust Tower, Cincinnati, Ohio 452o2y iLt.tornays for
Uefendants Al.lbright and Wilson, inc, and Erco

James 1,. O'Connell, 1700 Certtral xrust Copter, 201 E. Fifth
Street, Cinainnati, Ohio 45202, Attorney for 1lefandsnt.
CSX 'fransportation

pavid C. (kreer(#iowsz•3 P. lfrislzer/A. Mark Segteti, 400 Gern
Plezaj Third and Main Streetst Dayton, 06io 45402, Attorn,sys
for 17efeadant CSX Transportataon
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CI.F.fiN OF COVRTS

hICHTGOh1ERY CO., OHIO

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

CHRiSTlir BANFORD, et al., . Case No. 03-CV-8704

Plaintiffs, . (Judge Dennis J. Langer)

v. DECISION, ORDER & ENTRY
SUSTAINING IN PART AND

ALDRICH CHEMICAL COMPANY, OVERRULING IN PART
INC., DEFENDANT ALDRICH'S PARTIAL

SUMMARY JUDGMRNT MOTION
Defendant.

This matter is again before this Court on the Motion for 5ummary Judgtnent on

Rec•ovetyfor Personal Injuries, Negligent Infliction ofEnmtional Disu•ess, Recoveryfor

Personal Property Dcrmcrge, Recoveryfor Evacuation Expenses ancl, crs to the O'Donnell

Plaintjffs, Recoveryfor Real Property Damage and Diminution in Property Yctlue (hereinafter

the "Dranages,llSJ."] filed December 22, 2004 by Defendant Aldrich Cheinical Contpany, Inc.

[hereinafter "Aldrich"]. Plaintiff Christie Banford [hereinafter individually'`Banford"],

PlaintiffDoug Graeser (hereinafter individually "Graeser'], Plaintiff Williant O'Domiell and

Plainiiff Melissa O'Donnell collectively' filed a Response on February 7, 2005, Aldrich frled a

Reply on February 17, This tnatter is again properly before the Court.

'Notably, Plaintiff William O'Dotinell. Plaintiff Melissa O'Donnell, and their respective
civil action, nutnbered 03CV8865, have subsequently been dismissed. See the November 18, 2005
Unopposed Order Graniing Rrde 41(B) Dlsntls.sal 6Viehout Prejudice. The Response, however,
addresses each of;he four originally named plaintiffs. Therefore, this Court will herein limit its
cnnsideration to only Ms. Banford And Mr. Graeser, collectively referenced as "Plaintiffs."

Appx. 176
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I, FACTS & PROCEDURAL HISTORY

The pertinent facts and procedural history underlying the case at bar have been

previously set forth in this Court's Final and Appealable Decision, Order and Entry S'us7aining

the Plainriffs' Motion for Class Certification, Subject to Specifc Conditions and Speclf carions

[hereinafter the "Cert. Dec."] filcd October 21, and those facts and procedural history are

adopted as thouglt fully set forth herein. Specifically, this Court highlights:

On December 22, 2004, Aldrich tiled a Motlonfar SummaryJudgment on
Recoveryfor Personal Injuries, NegllgenlIn,Jliction ofGrnotional Distress,
Rec•overyfor Personal Properry Danrage, Recoveryfor Evacuation Expenses
and, as to tAe O'Donnell Plalntffs, Recoveryfor Real Property Daniage and
Dinrinution in Propervy Value [here[nafter the "Damages MSJ"]. The Plaintiffs
filed a Response on February 7, 2005. Aldrich filed a Reply on February 17, On
Fcbruary 24, this Court filed a Decision that deferred disposition of the
Damages MSJ until after class certification, as raised by the Prror• Class C¢rt,
Mo1., was resolved.

Ceri. Dec. at 5; see also id. at 7 n. 4 (aoting that the Cert. Dec. was focused only on tttc narrow

issue ofconducting the "rigorous analysis" for purposes of class certification and expressly

recognizing that the propriety of summary judgment was not addressed). Furthermore, this

Court notes for the record the concurrently filed Decision, Order & Enlry Overr•uling Plalntiffs'

Motion to Conttnue Deadline to Respond to Motion for Summary Judgment and Overruling

Plaintrffs'Allernative Motion to Snpplement Response [hereinafter the "Conttnue-Supplement

Mot."]. Pursuant to this Court's inherent authority to address motions pending on its docket

and tojudicially manage a certified class action, see Mayer n I3ristoev (2000), 91 Oltio St. 3d 3,

7; Teffer v, Hornback, 2002-Ohio-3788, ¶ 11; Civ. R. 16 and 23(D); the previously-deferred

Damages MSJ is now pending for disposition.

In light of the applicable legal standard set forth below, this Court also notes that all

properly subtnitted evidentiary materials were considered in deeiding the instant matter, see
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Mttrphy v. Reynoldsburg (1992), 65 Ohio St. 3d 356, 360; Civ. R. 56(C), (E). However the

fotlowing evidentiary materials are particularly relevant;

1. Deposition of Plaintiff Cltristine Rene Banford taken November 23, 2004 [hereinafter

"Banford Depo. 1"];

2. Deposition of Plaintiff Christine Rene Banford taken December 15, 2004 [hereinafter

"Banford Depo. II"];

3, Deposition of Plaintiff Douglas R. Graeser taken November 23, 2004 [hereinafter

"Oraeser Depo. I"];

4. Deposition of PlaintilY'Douglas R, Graeser taken Decentber 16, 2004 [hereinafter

"Graeser Depo. I C']

5. Affidavit of Plaintiff Christie Banford, attached as Exhibit 8 to the Cerv. Reply.

6. Affidavit of Plaintiff Douglas Graeser, attached as Exhibit 9 to the C'ert, Reply.=

Ii. LAW & ANALYSIS

A. Summary Judgment Standard

"Trial coutis should award summary judgment with caution." Leibreich v. A.J.

Refi^igeration, Ine, (1993), 67 Ohio St.3d 266, 269. In Harless v. Willis Day Warehousing Ina.

' Notably, while the Banford Affidavit and the Graeser Affidavit were filed at some time
after the tiling of the Response and are therefore not referenced therein, the affidavits are part of the
entire evidentiary record of this case. Affidavits are an expressly proper form of evidentiary
materials pursuant to Civ. R. 56(C). The clear and unambiguous language of Civ. R, 56(C) also
provides that "[t]he adverse party, prior to the day of hearing, may serve and file opposing
affidavits," Id. (emphasis added). The two affidavits were filed with the Cert. Reply, which

preceded the Cer1. Dec. and were notably considered therein. As discussed above, the Cart. Dec•,

expressly deferred deciding-that is, hearing-the Damages MSJ. A fortiori, the two affidavits were
clearly filed prior to this Court's instant hearing of the Damages MSL Therefore, by clear force of
the Civ. R. 56(C), the Banford Affidavit and the Graeser Affidavit are proper evidentiary materials
fnr nnsiderntiryyherein
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(1978), the Ohio Supreme Court stated in order for sumniaryjudgnient to be appropriate, it

ntust appear that:

(1) There is no genuine issue as to any material fact;
(2) The ntoving party is entitled to judgnient as a matter of law; and
(3) Reasonable minds can come to but one conclusion and that conclusion is adverse to
thc party against whom the motion for sumn ary judgment is ntade, who is entitled to
have the evidenee construed most strongly in hts favor.

54 Ohio St.2d 64, 66.

The moving party bears the initial burden of informing the court of the basis of the

motion and identifying those portions of the pleadings, depositions and other such material

which it believes demonstrates the absence of a genuine isstie of material fact. Misleffr.

Wheeler (1988), 38 Ohio St.3d 112, 114; Hartess, 54 Ohio St.2d at 66. The burden on the

moving party may be satisfied by "showing" that there is an absence of evidence to support the

non-nioving party's case. Celotex Curp. v. Ccrtretl (1986). 477 U.S. 317, 323-325.

Furthermore, any inferences to be drawn from the underlying racts must be viewed in the light

most favorable to the party opposing the motion. Leibreich, 67 Ohio St.3d 266, 269; Williaurs

v. Fhst United Chrmch ofChrist (1974), 37 Ohio St.2d 150, 152.

Thereafter, the non-moving party bears the burden of coniing forward with specific

facts and evidence showing that there is a genuine issue of material fact for trial. YcrnFossen v.

6abcock & Wilson Co. ( 1988), 36 Ohio St.3d 100, 117. The non-ntoving party has the burden

"to produce evidence on any issue for which that party bcars the burden of production at trial."

Leibreich, 67 Ohio St.3d at 269; Wing v. Anchor Media, Ltd. (1991) 59 Ohio St.3d 108, 111

(citing Celotex Corp., 477 U.S. 3 t 7, 322-323). Therefore, the non-moving party may not rest

upon unsworn or unsupported altegations in the pleadings. L3enjarnin v. Deffel Rentals ( 1981),

66 Ohio St.2d 86; Ha•less, 54 Ohio St.2d at 66. The non-moving party must respond with
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affidavits or other appropriate evidence to controvert the facts established by the moving party.

ld. Further, the non-moving party ntust do more tlian show there is sonie metaphysical doubt

as to the material facts of the case. Matsushito Electric Xnd. Co. v. Zenith Radio (1980), 475

U.S. 574.

Notably, the non-movant's reciprocal burden is only applicable when the movant has

satisfied the initial burden. Ohio courts have cautioned that when the movant fails to meet the

initial burden, summary judgment is not proper, regardless of whether an opposing

memorandunt is filed by the non-ntovant. Brandlruarte v. Packard (May 18, 1995), 8th Dist.

Case No. 67872, 1995 Ohio App. LEXIS 2095, *4 (citing Glick v. Dolin (1992), 80 App. 3d

592, 595) ("[W]hen tire nrovant's evidentiary materials do not establisir the absence of a

genuine issue of material fact, summary judgntent must be denied even if no opposing

evidentiary tnatter is presented."); Sohlo Oil, Div. of BP Oil v, Ne, jf(June 29, 1993), 10th Dist.

Case No. 93AP-48, 1993 Ohio App. LEXIS 3416, *4-*5 (citing Morris v. Ohio Cas. lns. Co.

(1988). 35 Ohio St. 3d 45, 47; AAAA Enterprise.c, 6tc. v. River Place Conununiry Urban

Redevelopment Corp. (1990), 50 Ohio St. 3d 157, 16 1) ("[T]he nonnioving party's failure to

respond, by itself, does not mandate granting summary judgment because the moving party

bears the burden of showing that all of the requirements of Civ. R, 56(C) are satisfled.)

f3, Because the Plaintiffs have not produced rebuttal evidence demonstrating the

necessary "severe and debilitating" degree o1'emotional distress, summary judgmcnt Is

proper on those claims. Some rebuttal evidence has been produced regarding evacuation

expenses and loss of use and enjoyment damages, precluding summary judgment on those

claims.
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In the Cert. Dec., this Court maintained the February 24,2005, deferral of the merits of

the Darnages eLI3J. Two subclasses-the Emotional Distress Subclass and the Evacuation

Dantages Subclass-were identified in the Cer1. Dec. and the Plaintiffs were identified as

members in those two subclasses. See id. at 52-57, 94. Notably, this Court specifically stated

that the analysis of the standing issue in the Cert. Dec. was not dispositive of any distinct

summary judgment issues. See id, at 8 n. 4, 55. In deciding the instant Dan+ages MSI, this

Court will separately address the pertinent summary judgment arguments below, but does not

herein decide any matters pertaining to class certification.

1. Summary judgment in favor of Aldrich and against the Plaintiffs is proper regarding

the negligent infliction of emotional distress claims.

Aldrich argaes that the 1'laintiffs havc demonstratted throagh their individual

depositions that they cannot prevail on the negligent infliction of emotional distress claints.

Specifically, citing the "severe and debilitating" emotional injury standard from Paugl: v.

Hrmks ( 1983), 6 Ohio St, 3d 72, 78, Aldrich argues that the evidence shows only that the

I'laintiffs liave not sought treatment for their purported emotional injuries or otherwisc

demonstrated the requisite degree of emotional injt ry. See generally Damrrges MSJ at 7-13.

Regarding Ms. Banford, Aldrich highlights lter deposition testimony in which she only

indicates that she has suffered stress, worry, fear, and anxiety, but has not sought any form of

niedical treatnient or counseling relating to the explosion and evacuation. See Banford Depo. I

at 72:10-19; Banford Depo. II at 141:16-142:8, 268:12-275:7.' Similarly, regarding Mr.

Graeser, he indicated in his deposition that he has suffered stress, worry, fear, and anxiety, but

i Notably, Ms. Banford did identify in her second deposition that she had been counseled fnr
marital issues. Slte did not correlate any of the identified counseling to the instant matters.
L^AOrdingly the Strmsejjnglyjs Banford did identiry is iinmaterial to the case sub iudice.
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has not sought any fonu of medical treatment or counseling refating to the explosion and

evacuation. See Graeser Depo. I at 54:12-15, 55:11-15, 57:2-58:5.

In rebuttal, the Plaintiffs argue that they suffered "annoyance and discontfort" injuries,

which they argue are suflicient injuries in light of Reeser v, Weaver Brus., Inc. (1992), 78 Ohio

App. 3d 681. See Response at 7-9. Aldriclt counter-argues in the Reply that Reeser is

inapplicable to the case at bar. See Reply at 8-10.

In Bucknan-Plerson v. Brannon, 2004-Ohio-6074, discretionary appeal allowed (March

16, 2005), 2005-Ohio-1024, application to dismiss appeal granted (Sept. 22, 2005), 2005-Ohio-

4949, the Second District exteusively analyzed the evidentiary requirements for an cmotional

distress claim in Ohio. See id„ 2004-Ohio-6074 at ¶ 35-56, Referencing the Paugh

requirement that some "gttorantee of genuineness" be presented, the Bttcknian-Pierrs•on court

required sonte af'6rmative evidence of a plaintiff's severe eniotional it3jury. In the case at bar,

the Plaintiffs have failed to produce any such affirntative evidenee related to the scverity and

debilitating nature of the emotional injuries. In light of the binding precedents referenced

above, Aldrich is entitled to judgment as a matter of law against the Plaintiffs' negligent

infliction of emotional distress elaims.

2. The Plaintiffs have presented a genuine Issue of material fact through their aftidavits

that they were not compensated for the distinct injury of the loss of use and enjoyment of

their homes.

This Court previously addressed in full the parties' arguments pertaining to the claims

relating to the purported loss of use and enjoyment of their honies dainages, The argunients in

the instant memoranda are substantially similar to those argtuncnts. In sunimary, Aldrich

argues that evacuation damages are generally litnited to out-of-pocket substitute lodging
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expenses, The Plaintiffs counter-argue that loss of use and enjoyment damages are separately

eompensable. This Court previously held:

This Court specifically notes that limiting a putative plaintiff's compensation to
only out-of-pocket substitute lodging expenses would restore the unexpected
substitute lodging expenses but ignore the distinct harin of being temporarily
excluded from that person's own home. This Court is unpersuaded that such a
limitation applies.

Id. at 53. Regardittg the evidentiary burden, this Court notes that the affidavits create a genuine

issue of inaterial fact. The Plaintiffs state that they did not receive compensation from Aldrich

for the distinct expenses related to the loss of use and enjoyment of their homes, See Banford

Affidavit at ¶ 8; Graeser Affidavit at ¶ 7. Accordingly, this Court finds that partial summary

judgnient on the Plaintiffs' claints relating to their alleged loss of use and enjoyment of their

homes is not propcr.

Ill. CONCLUSION

Accordingly, this Court hereby sustains in part and overrules in part the pertinent

portions of the Damages MSI, Pursuant to Civ. R. 56(D), this Court hereby sets forth, as mtch

as practicable, the facts that are without controversy in light of the foregoing partial summary

judgment adjudications.a This Court expressly finds that, based on the evidence presented, the

Plaintiffs did not suffer severe and debilitating emodonal injury and therefore partial summary

judgment in favor of Aldrich and against the Plaiittiffs' Negligent Infliction of Entotional

Distress cause of action-Count V(¶ 61-66) in the Banford/Graeser Cbtnplainr-and the

attendant claim for compensatory damages related to alleged emotional distress.5

' As discussed above, tltis Court does not Iterein decide any matters pertaining to clasa
ccrtification. Therefore, insofar as the Ceri. Dec. did not certify other causes of action and damages
claims not expressly addressed herein, this Decfsion adopts those findings without modification.

5 For reference, a summary of all of the causes of action and attendattt forms of damages
claimed is found on nage 18-19 of the Cert. Dec.
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SO ORDERED:

Copies of this Decision, Order and Entry were torwarded to all parties listed below by
ordinary mail this filing date.

Plaintiff Class Counsel,
Richard W, Schulte
Stephen D. Behnke
BOTROS, BEHNKE & SCHULTE
5785 Far Hills Avenue
Dayton, Ohio 45429
(937) 435-7500
(937) 435-751 1 FAX

Plaintiff Class Counsel,
John A. Smalley
Jeffrey G, Chinault
DYER, GAROFALO, MANN & SCIIULTZ
131 iVonh Ludlow Street, Suite 1400
Dayton, Ohio 45402
(937) 223-8888
(937) 223-0127 FAX

Plaintiff Class Counsel,
TaylorJones
Cheryl R. Washington
JONES & WASI•1INOTON CO., L.P.A.
1308 Talbott Tower
118 West First Street
Dayton, Ohio 45402-] 104
(937) 222-2841
(937) 222-0430 PAX

Attorneys for Defendant Aldrich,
Martin A. Foos
Timothy G. Pepper
PARUK] IRBLAND & COX P.L.L.
500 Courtliouse Plaza, S.W.
10 North Ludlow Street
Dayton, Ohio 45402
(937) 227-3702
(937) 227-3717 FAX
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Of Counsel for Defendant Aldrich,
Charles J. Faruki
FARUICI IRELAND & COX P.L.L.
500 Courthouse Plan, S. W.
10 North Ludlow Street
Dayton, Ohio 45402
(937) 227-3705
(937) 227-3717 FAX

Of Counsel for Defendant Aldrich,
Gordon L. Ankney
Robei1J. Wagner
THOMPSOIV COBURN LLP
One US Bank Plaza
St. Louis, Missouri 63101
(314) 552-6166
(314) 552-7206 FAX

JULENE POWERS, Bailiff (937-225-4055).
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Banford, Christie, et al. V. Aldrich .emical Co.. Inc.

7-___-7

Page °l

IN THE COURT OF COMMON PLEAS

MONTGOMERY COUNTY, OHIO

^ ^ .

CHRISTIE BANFORD, et al.,

Plaintiffs,

vs.

CONSOLIDATED

CASE NO. 2003 CV 08704

ALDRICH CHEMICAL CO., INC.,

Defendant.

WILLIAM O'DONNELL, et al.,

Plaintiffs,

vs.

ALDRICH CHEMICAL CO., INC.,

Defendant.

BE IT REMEMBERED, that upon the

proceedings of the above-entitled matter held in

the Montgomery County Common Pleas Court before

the Honorable Dennis J. Langer, Judge Presiding,

and comrnencing on Tuesday, March 20, 2007, when

the following proceedings were had.

Mike Mobley Reporting 937-222-2259
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Banford, Christie, et al. v, AldxicF. .,emical Co., Inc.

Page 2 Page 4

2̀ "pPEA"''"cO'OnbehalfoflhePlninUfiDnnfrL,Oroom,, 1 the laintiffs.p
, nnd Oray: . 2 MR, BEFINKE: Stephen Behnke for the

uyaRinhardw.serwlle 3 plaintiffs.
SI<plren D. &lnke 4 THE COURT: Continuing with the

5 Mcomeye a Law
131 Nath Ludkw54ea 5 plaintiffs on the phone we have --

6
Snut
Daymn401no 45402 6 MR. JONES: Taylor Jones.

7 aM 7 MS. WASHINGTON: And Cheryl
a 8 Washington.
9 lAe,m^eQC^nWlQelcphonicallyJ 9 MR,CH(NAULT: AndJeffChitlault.

lo s^{Ie i ooL °I°wsl `I 10 TI-lE COURT: Jeff Chinault for the
11 Dm"n,ohioa54u3 11 plaintiffs. Forthedefendant.

ond 12 MR. FOOS: Marty Foos and Gordon
1 2

Tnylor lanea(lelephonieally) 13 Ankney. My name is spelled F O O S.
" a"dCheryl R. Wuhinglon 14 TT-IE COURT: Okay. There were a
!< MI«nryaplew

19 Wen Fim SrrceiI 15 number of motions in limine or trial motions
15 108TalbonTnwq 16 filed and fully briefed and the Court has16 naylan.omn 45402 17 scheduled this telephonic conference to rule upon
17

OnbehalfohUe Defcndanl Aldrich Chanicnl
Compny, InG 18 these various motions in limine and I want to

AA Dy: MNinA.FcoaQelryhanically)

o a
19 begin with the plaintiffs'motions,

3e lowel.lrro nip 20 MR. JONES: Judge, may I ask one
20 5G0 Counhou•a Pleu, S.W.

Dnnoo.oaa 45402 21 question? Was this supposed to be in chambers or
ii (larEonL.Anknny(lelephonica)ly) 22 bytelephone7
23

ADamrymLaw
pne US Dwk Plm 23 THE COURT: No. Tele Ilhoneisfne
SLLouis,Mfl 63101 24 because I'm simply making my rulings into the

2425 25 record. So you didn't need to be here in person,

Page 3 Page 5

1 THE COURT: This record is being 1 By the way, you need to state your name --
2 taken by Stacey Kimmel of Mike Mobley and it 2 MR. JONES: Taylor Jones.
3 would probably be a good idea, if you want, to 3 THE COURT: -- whenever you speak.
4 get a transcript of my rulings because I'm making 4 Again, that was Taylor Jones. But the first
5 these rulings into tlte record and for purposes of 5 motion filed by tlte plaintiffs is a motion to
6 clarity at the trial, ifs probably a good idea 6 exclude evidence regarding defendanPs claims
7 that you obtain from her a transcript. Her phone 7 reimbursement process. That motion was filed
8 number is 222-2259. 8 March 5. A response filed by the defendant March
9 And so this is the case of -- the 9 13. I did get an e-mail from Mr. Behnke in which

10 case numbers here -- Christie Banford, 10 he stated, and I'm reading from an e-mail dated
11 B A N F O R D, et al., versus Aldrich, 11 March 16, plaintiffs will not be filing a reply
12 A L D R I C H, Chemical Company, Incorporated, 12 to the memorandum in opposition to exclude
13 case number 03 CV 8704, consolidated with the 13 evidence pettaining to the claims reimbursement
14 Susan Grooms, G R O O M S, et al., versus the 14 process.
15 Aldrich Chemical Company, Incorporated, case 15 Now, this motion is sustained for
16 number 05 CV 7221; Patricia Gray, G R A Y, 16 the following reasons: Number one is that the
17 et al., versus Aldrich Chcmical Company, 17 plaintiffs represent and the defendant does not
18 Incorporated, case number 06 CV 4053. 18 dispute that ttte claims reimbursement process
19 Today's date is March 20 and I'm 19 cannot compensate a person for loss of use of
2 0 going to have counsel -- we have two attorneys in 20 property and for annoyance and discomfort
21 chambers and I have several on the phone here, 21 resulting from the explosion. The defendant's
22 So as we speak or as you speak, if you speak, 22 argument that the availability of this claims
23 make sure you identify your name so we have it 23 reimbursement process somehow counters the
2 4 into the record. So in chambers. 24 plaintiffs' claim for that annoyance and
25 MR. SCHULTE: Richard Schulte for 1 25 discomfort is simply not persuasive.

(2 (Pages 2 to 5))

Mike Mobley Reporting 937-222-2259
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Banford, Christie, et a1, v. Aldricl. .,emical Co., Inc.

Page 6 Page 8

1 Secondly, the Court isn't convinced, 1 And to elaborate upon titat somewhat,
2 and there's reference by the defendant to the 2 the two issues in this upcoming trial are were
3 doctrine of the duty to mitigate -- the Court's 3 the plaintiffs -- or the issue of proximate
4 not persuaded that that doctrine really has 4 causation and damages. In other words, were the
5 applicability. 5 plaintiffs damaged as a proximate result oftlte
6 1 cite into tiie record this point of 6 explosion? And if so, what's the measure of
7 law made by the Second District Court of Appeals 7 those damages? The insertion of the claims
8 in the case of Mercer Savings Bank v. Worster, 8 reimburselnent process which applied only to the
9 spelled W 0 R S T E R. This is found at Darke 9 evacuation expenses which none of the plaintiffs

10 App. No. CA- 1273. It's also cited at 1991 Olzio 10 in this trial benefitted from and which had no
11 App. LEXIS 5417. And the poiltt of law that I 11 application whatsoover to the other two
12 quote from this case is, quote, it is a cardinal 12 categories of damages, loss of use of the
13 rule that one who seeks damages for injury 13 property and annoyance and discomfort will only
14 rosulting from a wrongful act or omission ltas a 14 mislead and confuse tliejury in its duty to focus
15 duty to use 1-easonable care to avoid loss and to 15 on the very two specific issues which are
16 minimize the resulting damage. Should one fail 16 proximate cause and the measure in damages -- and
17 to perform this duty to mitigate, he may not 17 the measure of those damages. For those reasons
18 recover those damages which reasonably could have 18 that motion by the plaintiff to exclude the
19 been avoided. 19 evidence regarding the defendant's claims
20 Now, as the Court views the case, 20 reimbursement process is sustained.
21 all of the damages allegedly the plaintiffs 21 The next motion of the plaintiff is
22 sustained occurred prior to the offer of the 22 captioned motion to exclude testimony of Carol,
23 claitns reimbursement. The plaintiffs did not 23 spelled C A R 0 L, Korros, spelled K O R R O S.
24 incur any additiottal injury or damages that could 24 That motion was filed March 5. The defendant
25 have been avoided by not engaging in the claims 25 Aldrich filed a memorandum in response to that

Page 7 Page 9

1 reimburselnent process. And so the defendant in 1 March 9. And the plaintiff filed a reply
2 this case witl not be required to pay any 2 memorandum on March 16. Now, in addressing this
3 additional damages at trial as the result of the 3 motion the Court first notes that relevant
4 plaintiffs' refusal or decision to participate in 4 evidence is defined at rule -- Evidence Rule 401.
5 the claims reimbursement process. 5 And it means any -- it means evidence having any
6 So the Court isn't convinced that 6 tendency to make the existence of any fact that
7 the duty to mitigate doctrine really applies to 7 is of consequence to the determination of the
8 this situatiott. Certainly, if any of the 8 action more probable or less probable than it
9 plaintiffs in this upcoming trial had been 9 would be without the evidence.

10 compensated by the defendant fbr their evacuation 10 Now, certainly, if as the plaintiffs
11 expenses, and my understanding is based upon the 11 contend and the Court agrees, as the Court will
12 representation of tho plaintiffs that isn't the 12 later indicate in ruling on the defendant's
13 case, but if that were the case, then that fact 13 motion in limine, if as the plaintiffs contend
14 would be relevant vis-a-vis their claim against 14 and the Court agrees that public officials suc)t
15 tlle defendant for evacuation damages, but that's 15 as police officers, firefighters, other emergency
16 apparently not the case. 16 responders may testify as to their objective
17 Finally, the Court finds that the 17 observations that pertain to the explosion, well,
18 relevance tllat the defendant asserts that the 18 'then, so may Carol Korros wtto lives approximately
19 claims reimbursement as this Court finds for 19 one thousand feet from Isotec and was home at the
20 reasons cited by the plaintiff in their 20 time of the explosion.
21 memorandum in opposition that relevance cited by 21 So she would be an objective witness
22 the defendant is substantially outweiglied by the 22 as would be the responding emergency respondels.
23 confusion of issues and misleading thejury and 23 So s11e can certainly testify to her objective
24 therefore it's not admissible under Evidence Rule 24 observations that pertain to tho explosion. But
25 403. 25 if as the defendant Aldrich asserts and the Court

(3 (Pages 6 to 9))

Mike Mobley Reporting 937-222-2259
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aanford, Christie, et al. V. Aldric?. temical Co., Inc.

Page 10 Page 12

1 agrees that those public offcials, the emergency 1 defendant's motion -- motions in limine, And
2 respondeis, may not testify as to their 2 just as a side here, at 4:00 o'clock I've got
3 subjective reactions to the explosion, well, 3 another phone conference with seven other lawyers
4 likewise, the witness Carol Korros may not 4 that I need to -- we'll have to break off this so
5 testify to her subjective reactions to the 5 I can deal with this other conference. It's just
6 explosion. 6 a matter of setting another hearing. It's just a
7 So lier initial internal personal 7 brief interruption at 4:00 o'clock in what we're
8 emotional reactions to the explosion this Court 8 doing here.
9 finds does not have any tendency to prove or 9 The next motion filed by Aldrich is

10 disprove that tlte plaintiffs in this case 10 a motion to exclude all evidence relating solely
11 objectively stistained annoyance and discomfort 11 to phases one, three, and flve. A response was
12 damages. So Carol Korros will not be permitted 12 filed by the plaintiffs on March 16 and a reply
13 to testify, again, to her subjective, personal, 13 by the defendant iater that same day on March 16.
14 emotional reactions but she certainly will 14 The Court, in addressing this motion, begins with
15 testify to her objective observations ofthe 15 the observation that the sole issues before this
16 events relating to the explosion. 16 jury in this upcoming trial on March 26 is
17 Also, the court finds that 17 proximate -- are proximate cause and damages.
18 Ms. Korros may not testify or refer to the 18 Liability is not an issue. That was a phase one
19 defendant's claims reimbursement process because 19 issue.
20 the Court has already ruled any reference to the 20 The Court has determined that
21 claims reimbursement process is inadmissible. 21 Aldrich has admitted negligence -- so liability's
22 And also slre riiay not festify to her -- or refer 22 established. Therefore, evidence or testimony
23 to her decision to on the -- out of the class 23 which has relevance only as to liability is not
24 action suit because that decision has no 24 adniissihle in this phase two trial. And so in
25 relevance whatsoever as to whether the individual 25 that sense and to that degree this Court sustains

Page 11 Page 13

1 plaintiffs in this upcoming decertified phase two 1 the motion as to that type of evidence, evidence
2 of this trial individually suffered damages as a 2 which is only pertinent to phase one --
3 proximate result of the explosion. 3 naturally, I don't think there's really any
4 The third motiotr of the plaintiff is 4 disagreement on the part of the plaintiffs to
5 a motion for view of the n itric oxide explosion 5 that proposition of law. However, St may be that
6 site and storage room filed March 13. There was 6 there will be evidence or testimony which has
7 no response to this motion by the defendant. The 7 relevance as to both phase one, the liability
8 Court overrules the motion. Certainly, if this 8 phase, and phase two, the proximate cause and
9 were a phase one proceeding in which the jury 9 damage phase that we're about to have a trial on.

10 would be called upon to detennine if Aldrich 10 The Court finds the following would
11 engaged in an ultrahazardous activity or 11 be -- is admissible in phase two as it would be
12 nuisance, that request would be very compelling. 12 in phase one: Factual testimony as to the
13 Liability is established and the jury will be so 13 intensity of the explosion is admissible in phase
14 informed. 14 two as it would be in phase one; also, the
15 So that's a given that this was a -- 15 factual testimony as to the degree and smoke from
16 and thejury will be told. Tt's a given that 16 the explosion, likewise, admissible in both
17 this was an ultrahazardous activity, a nuisance 17 cases.
18 and negligence. So the only issue for this jury 18 Th3s Court finds it has relevance as
19 in this upcoming trial is whether the plaintiffs 19 to the plaintiffs' claim, damages for annoyance
20 were damaged as a proximate result of the 20 and discomfbrt. Not admissible in phase two and
21 explosion. The jury's view of the inside of 21 that would only be admissible in phase one are
22 Isotec, and this is the Court's opinion, does not 22 it would be evidence as to the acts or omissions
23 assist them in any demonsterous way in any 23 that caused the explosion. The Court is not
24 determination, so that motion's overruled. 24 persuaded by the plaintiffs who would be the
25 Now the court will address the 1 25 proponent of this testimony that this evidence -

(4 (Pages 10 to 13))

Mike Mobley Reporting 937-222-2259
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Banford, Christie, et 81. v. Aldric. .,emical Co., Inc.

Page 14 Page 1

1 again, that would del ineate the precise acts and 1 were filed March 5. There was a-- a responding
2 omissions that actually caused the explosion. 2 memorandum to -- let me inake sure I've got this
3 The Court is not convinced this 3 right here. Okay. Yes. There were responding
4 evidence would have any tendency to establish as 4 memoranda in opposition to both of those inotions
5 inore probable that the plaintiffs experienced 5 on March 16 filed by the plaintiffs -- actually,
6 annoyance and discomfort as the result ofthis 6 there was a single memorandum in opposition to
7 explosion. Also, for reasons Aldrich sets forth 7 both tnotions filed by the plaintiff March 16 and
8 in its memorandum, whatever slight probative 8 then there were reply memoranda filed by Aldrich
9 value it inight have the Court finds that it is 9 later that day on March 16.

10 substantially outweighed by unfair prejudice, 10 Now, starting with the motion to
11 confusion of issues and misleading thejury and, 11 exclude irrelevant and unnecessary testimony of
12 therefore, iPs not admissible under Evidence 12 public officials. In here we're referring to
13 Rule 403. Again, the Court's referring to 13 firefighters, police officers and other emergency
14 evidettce of the facts relating to the acts or 14 responders regarding evidence as to the
15 oinissions that caused the explosion. 15 subjective reactions of these, I'1l call them
16 Also, the Court finds not admissible 16 public officials, to the explosion and evidence
17 in phase two and it would only be admissible in 17 as to how the public officials personally or
18 phase one. The Court notes in the memorandum in 18 internally experienced annoyance and discomfort.
19 response to the plaintiffs really do not argue to 19 The Court for reasons set forth in the defendant
20 the contrary that the following are not 20 Aldrich's memorandum and reply brief, the Court
21 admissible in phase two: Any testimony or 21 finds that testimony's not relevant under
22 reference to the OSHA violations, F.ldrich's final 22 Evidence Rule 401.
23 agreement with OSHA, zoning violations, and prior 23 However, evidence as to the
24 incidents relating to Aldrich's safety -- prior 24 objective observations of these public officials
25 incidents and also Aldrich's safety measures. 25 pertaining to the motion, the aftereffects of the

Page 15 Page 17

1 None oftllose are admissible. And whatever 1 explosion, the evacuation, this testimony may be
2 relevancy they might have, those items that I've 2 relevant as to the two issues that are the
3 just listed, the Court finds for reasons set 3 subject of this trial, proximate causation and
4 forth in the Aldrich memorandum that probative 4 damages. And I believe really the defendant
5 value would be substantially outweighed by unfair 5 concedes this point in their motion in the reply
6 prejudice, confusion of the issues and misleading 6 brief.
7 thejury and therefore would not be admissible 7 Regarding the motion to exclude
8 under Evidence Rule 403. 8 evidence of damages occurring outside the
9 Lastly, the plaintiffs agree and the 9 established 24-hour time period. Pirst of all,

10 Court so finds that the defendant Aldridge's 10 this Court is in complete agreement with the
11 income or net worth is admissible only in phase 11 plaintiffs as to the following points of law:
12 fnur. We're getting a little chuckle here in 12 Nutnber one, loss of use of property can be the
13 chambers. Let the record show the plaintiffs are 13 proximate result of the explosion itself,
14 being very generous in their -- okay. Let me 14 therefore, may proceed the official evacuation.
15 start on this next one here. I'm still looking 15 Number two, nuisance, damages, annoyance and
16 at the clock. Let me get started here. 16 discomfort are independent of loss of use of
17 The next motion is a motion -- and, 17 property damages. It is, therefore,
18 actually, there were kind of double motions that 18 theoretically possible that the plaintiffs could
19 were doubly briefed. A motion -- this is again 19 have experienced annoyance and discomfort after
20 by Aldrich -- a motion to exclude irrelevant and 20 the explosion and because of the explosion and
21 unnecessary testimony of public officials and 21 prior to the evacuation.
22 also a motion to exclude evidence of damages 22 Likewise, it is theoretically
23 occurring outside the established 24-hour time 23 possible that a nuisance could have continued
24 period. Those two motions were responded to in a 24 after the 24-hour evacuation period which caused

1 25 single -- let me get this here -- those motions 25 continued, an oin annoyance and discomfort.
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1 Therefore, any admissible testiinony that tile 1 I'm sorry. Your voice faded. What n otion are
2 plaintiffs can offer, and I underline admissible, 2 you looking at now?
3 that the plaintiffs can offer as to the loss of 3 THE COURT: The motion I'm looking
4 use of property and annoyance and discomfort 4 at now is Aldriclt's motion to exclude references
5 a.rtside the 24-hour official evacuation period 5 to nonexistent personal injury or speculations of
6 will be admissible and the Court will modify the 6 the error or omissions from the Isotec facility.
7 Court's instructions to read that the loss of use 7 That motion was filed March 5. The plaintiff
8 damages and the annoyance and discomfort damages 8 filed a response March 16 and Aldrich filed a
9 are -- must be the result of the explosioo and/or 9 response later that day on March 16. The

10 evacuation. And I'11 not necessarily tie it to 10 plaintiffs agree in their response to this motion
11 the 24-hour evacuation period. 11 that references to potential personal injuries.
12 So the instruction, again, will read 12 and medical conditions are inadmissible and the
13 so nething to the effect that the loss of use of 13 plaintiffs agree that the plaintiffs may not
14 property dainages and the annoyance and discomfort 14 refer to any error or omissions that may have
15 damages must result from the explosion and/or 15 resulted from the incident.
16 evacuation. Now the question becomes what will 16 And so the Court is in agreement and
17 be the ad nissible testiinony, and that must be 17 the Court will prohibit any such testimony or
18 within the perameters this Court will set for 18 reference to tltose two items. The Court,
19 what are compensable damages for loss of property 19 however, agrees with the plaintiff that the
20 and annoyance and discomfort and that will be a 20 plaintiffs may testify as to what they
21 matter of discussion subsequently. 21 objectively saw, Iteard, smelled, felt on the day
22 One final point. 'I'lte Cour[ is going 22 of the explosion. Testimony -- that sort of
23 to -- intends to require the jury to delineate 23 objective testimony, it's obvious that is
24 the monetary damages it will award for loss of 24 admissible.
25 use and annoyance and discomfort damages within 25 Now, the Court -- there is a

Page 19 Page 21

1 the 24-hour evacuation period, before the 24-hour 1 discussion about personal injury damages. This
2 evacuation period and after the 24-hour 2 Court has previously ruled that personal injury
3 evacuation period. So that for purposes of the 3 is not a compensable item of damages in this
4 record and preserving this matter for appeal, the 4 class action suit. In this Court's decision
5 Court will require tlte jury to break down damages 5 sustaining the plaintiffs' motion for class
6 before the 24-hour period, during the 24-hour 6 action suit this Court finds that personal injury
7 period, after the 24-hour period. 7 damages as well as real property damages and
8 And let me take a pause here. Let 8 diminution damages were not certifiable because
9 me just clteck -- go off the record here and check 9 of the plaintiffs' failure to establish the

10 with Julene about this phone conference here. So 10 numerosity of these -- of these sub classes.
11 one second here. 11 But annoyance and discomfort is a
12 (Pause in proceedings.) 12 compensable item of damages and the Court in
13 THE COURT: Okay. We're back on the 13 this -- will discuss in more detail, The Court
14 record, We've got more time before this next 14 has drafted an initial set of instructions that
15 phone conference is set up. The next -- wait a 15 propose how the Court will define the measure of
16 minute. I think I addressed -- 16 damages for annoyance and discomfort. There is
17 MR. SCHULTE: 35 to go. 17 disagreement based uponthe e-mail communications
18 THE COURT: The next motion of 18 the Court has had with plaintiffs' counsel as to
19 Aldrich is a motion to exclude references to 19 whether the Court's instruction makes reference
20 nonexistent personal injury or speculation of tile 20 to requirement of the showing of substantial
21 error or omissions from the Isotec, I S 0 T E C, 21 physical discomfort.
22 facility. That motion filed March 9 and'a 22 And, again, I'm putting that aside
23 plaintiffs' response filed March 16, and later 23 and that I'm going to address a little bit later.
24 that same day Aldrich filed a reply memorandum. 24 But certainly even ifthe Court ultimately does
25 MS. WASI-IINGTON: Cheryl Wasltington. 25 require, and I'm not indicating the Court will or
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1 will not, it's in the Court's draft. But if 1 a third and itnal single one-week phase twojury
2 there is a requirement of substantial physical 2 trial April 30.
3 discomfort, then the testimony as to excessive 3 And as the Court in the original
4 coughing, labored breathing, nausea, is certainly 4 pretrial order and the original discussions with
5 evidence of substantial physical discomfort and 5 counsel, the Court couldn't have been clearer
6 physical discontfort. 6 that the Court was setting aside those three
7 I think there's a disagreement on 7 weeks. And, you know, in the meantime the Court
8 behalf of the plaintiffs on even whether there 8 ltas scheduled other cases around those three
9 needs to be physical discomfort for annoyance and 9 weeks including criminal cases with time

10 discomfort damages. I'm given to understand from 10 deadlines and those cases have to be tried.
11 the plaintiffs' memorandum that at least some of 11 So we have -- we had a discussion at
12 the plaitrtiffs will be testifying to excessive 12 the final pretrial conference and the Court
13 coughing, labored breathing and nausea and otlier 13 basically watited to establish the mechanism or
14 similar manifestations. All of that is certainly 14 the way by which we can have this trial on March
15 physical discotnfort and certainly in this Court's 15 26 completed and to the jury by Friday aftemoon,
16 opinion it becomes ajury issue as to whether 16 March 31. Now, the upshot of our discussion was
17 it's substantial physical discotnfort. That's 17 the week of the trial of April 16, we've decided
18 assuming the Court requires the showing of 18 to convert that one-week trial into a two week
19 substantial physical discomfort. 19 trial and we scratched the Apri130 trial.
20 The next tnotion is a motion by 20 So we now have two phase two trials
21 Aldrich for ajury view of the plaintiffs' hotnes 21 which are scheduled, a two-week trial April 16
22 and thb Isotec facility, and there was no 22 and April 23 and this upcoming one-week phase two
23 response by the plaintiffs although the 23 trial March 26. Now, pause for asecond. Is
24 plaintiffs filed their own motion to view the 24 anybody, and I'll assume from your silence, is
25 interior of the Isotec facility. And for reasons 25 anybody disagreeing with what the Courtjust

Page 23 Page 25

1 the Court overruled the plaintiffs motion, the 1 said? Yes?
2 Court likewise will overrule Aldrich's motion. 2 MR. SCHULTE: I don't disagree with
3 The rationale, as I read it from 3 that. I do have some concerns because I'm in a
4 this motion, was -- is basically to assist the 4 trial next door that's not moving quite as fast.
5 jury in understanding the spatial relationship 5 THE COURT: Well, that may kind of
6 among the plaintiffs' properties and between the 6 shortcut --
7 plaintiffs' properties and the Isotec faoility. 7 MR. SCHULTE: I know where you're
8 The Court finds this is not particularly 8 probably headed. I can tell by looking.
9 persuasive. The Court finds that any jury with 9 TIiS COURT: From the silence

10 the assistance of maps or diagrams can accurately 10 everyone agrees that that's now a one-week March
11 ascertain these spatial distances and ajury view 11 26 and a two-week trial starting Apri126 --
12 really is not necessary to accomplish that 12 April 16. Yon're concerned. Go ahead and
13 purpose. So the Court overruled that motion for 13 explain your situation.
14 a jury view. 14 MR. SCHULTE: Jack Davis passed away
15 Now, a couple things here and 1 want 15 and so we had a visiting judge come in.
16 to get to the annoyance and discomfort issue of 16 • MR. FOOS: Your Honor, I'm having a
17 damages. The Court conducted a final pretrial 17 hard time --
18 conference, and I wanted to make a record of the 18 MR SCHULTE: Marty, just to be
19 schedule for the trial. The Court had set -- 19 clear for the record, I'm not moving for a
20 actually, we had set three separate phase two 20 continuance but I'm in Jack Davis's courtroom and
21 trials, one-week trials, and they were set with 21 Judge McCracken was gotten for this at the last
22 the understanding that they would be one-week 22 moment. We had scheduled for a quadruple
23 trials apiece and those trials, those single week 23 drowning trial. Days before trying we found out
24 trials, were to be March 26, then a separate 24 a critninal trial would be -- I have two other
25 one-week phase two jury trial April 16, and then 25 co- laintiffs counsel with me. I planned on
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1 ptitting on my 11 witnesses this week prior to the 1 has a personal matter that he must attend to.
2 defense putting on their case and rebuttal 2 And really the consensus here is that the
3 witnesses and therefore going riglit into the 3 Court -- unless plaintiffs' counsel would want
4 Isotec case, and I'm concerned whether or not I'm 4 this trial to start on Monday, March 26, the
5 going to get that done. I intended to pick the 5 Court is not going to force plaintiffs' counsel
6 jury here. I'm going to respectfully stay moot 6 and Mr. Schulte's indicated his preferences to
7 at this point. 7 cancel this trial date and then simply go forward
8 THE COURT: So what are you saying, 8 to the two-week trial; is that right?
9 if your case flows over to next week, are you 9 MR. SCHULTE: Correct, your Honor.

10 suggesting we start our trial in your absence on 10 THE COURT: We've cancelad the March
11 Monday or if you are in trial next week, then are 11 26 trial date.
12 you indicating that we simply can't start this 12 MR. JONES: This is Taylor. Ijust
13 trial in this court on Monday, March 26? 13 want to be clear on the record. Notwithstanding
14 MR. SCHULTE: I'm not going to 14 the personal tragedy, that I would arrange my
15 formally move for a continuance, your Honor, 15 schedule to be back if the Court would be
16 UNIDENTIFIED SPEAKER: Can't hear 16 inclined to want the case to go forward on the
17 you, Rick. 17 26th, I would certainly make every arrangement
18 MR. SCHULTE: I'm not going to 18 to get back in here Sunday night and be all set
19 formally move for a continuance. I think we'd 19 to go forward. Ijust want that clear in the
20 have to make a different arrangement. Taylor 20 record.
21 would have to pick the first jury. I would come 21 THE COURT: Okay. I think maybe the
22 over and join the trial at some point after that. 22 greater reason is that W. Schulte has emphasized
23 That may have to happen if the Court says we're 23 that he personally wants to be involved in this
24 going to trial next week. 24 jury selection is really the primary reason.
25 I do think this is very important. 25 Mr. Schulte, you're asking to cancel this trial

Page 27 Page 29

1 This is the flrst set ofjury trials. We're 1 on Monday and just go forward to the April 16
2 trying to get an overall view both in front of 2 trial; am I right?
3 the special master and also the jury trial, and 3 MR. SCHULTE: Yes, your Honor.
4 it's certainly going to be important because both 4 THE COURT: All right. So now Fm
5 sides are going to be looking for the result. 5 prepared to discuss the annoyance and discomfort
6 That's iny thouglit. The judge has concerns about 6 instruction, The court e-mailed to counsel what
7 whether or not we can get this in or not. I 7 I called a survey of annoyance and discomfort
8 certainty do too. The last thing I do want to do 8 caselaw which cites in that -- cites experts from
9 is spend money on experts and not get the trial 9 various cases including the follows oases:

10 done in one week. 10 Antonik, A N T O N I K, v. Chamberlain, a
11 THE COURT: I certainly know it's 11 decision from the Ninth Appellate District in
12 simply out of the question to start this trial on 12 1947 cited at 81 Ohio App. 465, pages 476 to 477.
13 Monday and get it done by Friday. 13 That case was cited with approval by the Eighth
14 MR. SCHULTE: One of the reasons 1 14 District Court of Appeals in Schoenberger,
15 was hopeful, your Honor, we had discussed whether 15 S C H O E N B E R O E R, v. Davis, decided June
16 or not we're going to call Jim Ludlozek. At this 16 23, 1983, cited at Cuyahoga App. No. 45611. Also
17 point we're looking towards calling him. 17 from the Eleventh Appellate District, 1991 dNeal
18 THE COURT: Hold on a second. We're 18 v. Atwell, A T W E L L, cited at 73 Ohio App. 3d.
19 going to go off the record here. You can hold 19 631, specifically page 636. That case wasalso
20 here. Can we do this one out here? LeCs go off 20 cited with approval by the Eighth Appellate
21 the record. 21 District in Harris v. Liston, L I S T O N,
22 (Pause in proceedings.) 22 decided August 16, 1998, Cuyahoga App. No.
23 THE COURT: We had a discussion off 23 72244.
24 the record and Mr. Schulte has a trial that is 24 Also, I shared with counsel the case
25 going to carry over to next week and Mr. Jones 25 of Bullock, B U L L 0 C K, v, Oles, spelled
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1
2

0 L E S, from the Seventh Appellate District,
September 24 2001 cited at Mahonin A No

1
2

instructions on annoyance and discomfort dainages
db h, , g pp. . ase on w at the Court will -- before the Court3 99 CA 223, and then two decisions from the Second 3 and also based upon tlte Court's research and, in4 District Court of Appeals, Miller v. Horn decided 4 particular, the survey of caselaw that I've5 June 28, 1996, Clark App. No. 95-CA- 113 and 5 already eited into the record, the various cases6 95-CA-1 14 and a 1946 decision fro n the Second 6 tlte Court relied upon.

7 District Court of Appeals, Frey, F R E Y, v. 7 The Court received an e-mail from8 Queen City Paper company, 79 Oliio App. 64. 8 John Smalley which was shared with plaintiffs'
9 Now, the Court received proposed 9 counsel and I know he expresses in the strongest

10 jury instructions from both Aldrich and from the 10 possible way his, shall I say, his discomfort
11 plaintiff. And the, Court after reviewing the 11 with the Court's instruction. I believe, and I
12 proposedjury instructions and after having 12 don't want to speak for the plaintiffs, and I'm
13 conducted the CourPs research on not only 13 going to turn it over to the plaintiffs, really,
14 annoyance and discoinfort but loss of use of 14 1 think at least he, and he is not here -- part
15 property and otlier areas that the Court also 15 of this conversation, but I think he takes
16 researched, the Court put together a set ofjury 16 exception with the proposition that there must be
17 instructions which are a draft and the draft the 17 physical discomfort, that that is not an element
18 Court will mark as -- will mark as Court's 18 necessarily of damages for discomfort and
19 Exhibit Number 2. We're going to go off the 19 annoyance.
20 record and the Court will go ahead and mark tJtis 20 But that's my reading of his e-mail
21 Court's Exhibit Number 1. 21 but--,and he asked that we have a.hearing and I
22 (Thereupon, Court's Exhibit Number 1 22 said most certainly I would have input whatever
23 was marked for purposes of identification.) 23

,
other input, whatever other caselaw might be

24 THE COURT: That draft that has been 24 provided to the Court. And so let me just open
25 circulated amongst counsel, Court's Exhibit 25 it up for discussion. Is there --

Page 31 Page 33

1 Number 2, is the draft of preliminary 1 MR. BEHNKE: Jeff, I'll kind of
2 instructions that I've also circulated by e-mail 2 speak for both of us. Steve Behnke. Jeff, I'll
3 amongst counsel. Now, with regard to the first 3 kind of speak for both of us. Please jump in.
4 draft of instructions, Court's Exhibit Number 1, 4 We've conducted our own initial review of the
5 I now focus on page 9, lines 11 through 19, and 5 caselaw cited by the judge and we have some
6 that reads as follows: By the preponderance of 6 initial thoughts on that but we would certainly
7 the evidence you will determine whether the 7

,
with the Court's permission, welcome the

8 plaintiffs suffered any personal annoyance and 8 opportunity to, I guess, file a written brief of
9 discomfort as a proximate result of the explosion 9 some kind outlining our position regarding those

10 and I'm going to add and/or -- and/or evacuation 10 issues,
11 and if so, what reasonable amount of money, if 11 THE COURT: All right.
12 any, Aldrich ought to pay to the plaintiff fbr 12 MR. BEHNKE: You know, whether we're
13 that discomfort or annoyance. 13 ready right now. I don't believe that we are
14 When considering annoyance and 14

,
but we're certainly on that track and we could

15 discomfort darnages, no precise rule for 15 have something very shortly.
16 ascertaining the damage can be given. As in the 16 THE COURT: Okay. That's fine.
17 very nature of things, the degree of personal 17 We're not in trial Monday anyway so no reason not
18 annoyance and discomfort are not subspecialist to 18 to do the brief.
19 exact ineasurement. However, a plaintiff may not 19 MR. SCHULTE: Jeff, correct me if
20 recover for annoyance and unsubstantiated or 20 I'm wrong in my reading of your e-mail to me.
21 unrealized fears. The plaintiff must have 21 Wasn't the gist of whether you have to find
22 experienced substantial physical discomfort. 22 substantial plrysical discomfort had to do with
23 Evidence of pecuniary loss is not 23 when you're doing the initial analysis and
24 required to recover damages for discomfort and 24 whether or not this is a nuisance? This case is
2 5 annoyance. So thaPs the draft based on 1 25 different in that the defense has stipulated to
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1 the fact that iPs a nuisance. T7ierefore, it's a 1 order correctly said -- it says that we cau still
2 question of damages and the analysis is a little 2 contest proximate causatiou and damages. Even if
3 bit different. 3 that was not being contested, we would still be
4 MR. CHIDlAULT: Correct. All of the 4 entitled to this instruction and the answer we
5 cases cited in that memorandutn or the caselaw 5 found in the case that you cited on page one of
6 listittg the Antonik case, Bullock, and all of 6 your survey, Bullock v. Oles. The very first
7 those cases, they're dealing with establishing a 7 line there says an award of damages does not
8 nuisanceinthefirstinstauce. Noneofthose 8 iuevitablyfollowthenuisance.
9 cases ever got to the issue of damages. In fact, 9 Blevins v. Sorrell, the Court in

10 in Miller v. Horn they outlined the types of 10 that case found that there was a nuisance, went
11 datnages, concerns that people had that would go 11 so far as to issue an injunction to stop the
12 towards the annoyatlce and discomfort. Among 12 nuisance. So there was a, you know, an actual
13 those were odors, hearing cat fights, worried 13 full judgment on the injunction measure of
14 that drinking water was contaminated from pet 14 relief. And the Court then acting as trier of
15 cemetery nearby. 15 fact, damages for annoyance and discomfort. And
16 Those arep't all physical discomfort 16 the Court in that case said the law -- the law of
17 and I know they don't -- in outlining whether 17 dagree tnust have appreciable, substantial,
18 damages are recoverablc. They are essentially 18 tangible injury resulting in actual material and
19 witnessing the harm to the plaintiffs versus the 19 physical discomfort.
20 benefit or the utility of the use of land, and 20 They talked about how the plaintiff
21 tliat's how they're analyzing those damages. 21 had said that so long as they establish a
22 They're not looking at substantial discomfort in 22 nuisance, there is no need anymore to show
23 those cases when they're talking about that, 23 appreciable, substantial, tangible, physical.
24 It's all in establishing the nuisance in the 24 And the Court rejected that for tlte reason that
25 first instance. Is there a nuisance there? 25 plaintiff had not been able to show those kinds,

Page 35 Page 37

1 That's essentially a position that Steve said we 1 that sort of a standard, The Court said that the
2 can certainly outline in a brief and I would be 2 award of money damages is not inevitably
3 willing to do that. 3 foltowing a fmding of nuisance and the Court
4 THE COURT: Mr. Foos, did you want 4 danied recovery in that case.
5 to add anything? 5 In so doing, the Clark case is not
6 MR FOOS: Yeah, just briefly. I 6 one of the main cases cited in your survey but
7 think what we'll do --we'll get their brief and 7 comes up several times as talking about how
8 we can respond to it that way. Certainly, with 8 nuisance is a law of degree, that you need to
9 regard to what Jeff said, your order on phase one 9 have not just a showing of some sort of

10 liability, that was filed on January 9 of 2007 10 negligence on the one property but you need to
11 and we quoted this in our reply brief on the 11 show some sort of-- and it goes througli the
12 24-hour time period. I think that brief goes a 12 litany again, appreciable, substantial, tangible
13 long way towards addressing this very issue. 13 resulting in physical discomfort on the property
14 On page three of that brief it 14 before you can get an award.
15 says -- it quotes from your decision where you 15 Wlrat that means is that that
16 say that the first two elements of each of the 16 standard applies as a standard for whether
17 claims have been established but the last two, 17 there's a nuisance at all. It applies as to
18 approximate cause and damages, have not been 18 whether there's causation to any damages. It
19 established. And certainIy the annoyance and 19 applies to whether or not they get any damage at
20 discomfort standards as quoted throughout your 20 all even if you have all those elements
21 sttrvey would go to those second two elements, 21 established, Because of the nature of nuisance,
22 causation and damages. 22 it applies to al] of those elements.
23 I would also like to point out 23 MR. CHINAULT: Following up. I
24 though that even if -- even if, and I don't -- 24 think you hit the nail on the head when you say
25 I'm not conceding this point because your prior 1 25 they ware dealing with a nuisance. That's
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1 exactly what tliey're doing, Even in Sorrell they 1 Court determined that Aldrich has admitted
2 didn't base their decision on -- tltere was no 2 nuisance, and I also specifically in my decision
3 plrysical injury which they were not claiming. 3 said that what remains to be tried are proxiinate
4 They based it on the fact they didn't think it 4 cause and damages, I think it would be virtual
5 was a nuisance. That's what the decision was 5 error to instruct -- essentially to tell thejury
6 based off of, It was not based on no physical 6 that they must award damages for nuisance without
7 harm, even though there was none alleged. 7 any determination of proximate cause or those
8 None of the other cases, even 8 damages or without giving them any guidance as
9 Antonik, was not based on the lack of physical 9 to -- well, Itow do they -- what does the Couit

10 harm. It was based on the witnessing, the 10 mean by annoyance and discomfort dainage?
11 competing interest between having an airport in 11 There has to be some sort of
12 the area versus not having an airport. The 12 explanation to the jury as to what that means and
13 Reeser Brothers case, no physical harin. And I 13 how they measure it. I am very resistant to the
14 tliink we can keep goittg on and on about that. 14 argument but again, I mean, Pm telling you this
15 The cases don't support that there has to be 15 now so you can work all the harder to research to
16 substantial physical hartn in any way other than 16 disabuse me of this notion that simply because
17 they talk about that is caused when you re making 17 the Court is determined there's nuisance, that
18 a decision on whether a nuisance is there in the 18 necessarily means there must be damages, and
19 first instance. But, you know, if the Court 19 without any guidance to the jury as to how they
20 wants, we can file -- 20 measure the damages.
21 MR. SCHULTE: We'd like to brief it, 21 The other point I want-- couple
22 your Honor, 22 other points and just throwittg this out. You can
23 THE COURT: Just a couple and we're 23 address this in your briefs. The theme that I
24 going to have to brief it. So, you know, short 24 see in the cases at least that I've surveyed --
25 of ny frame ofthinking, and you can address in 25 and here you have language that is from the

Page 39 Page 41

1 your briefs my frame of thinking based upon what 1 Seventh District, the Eighth, the Ninth and the
2 I'm seeing and reading. And, again, this is all 2 Eleventlt Appellate District, and the Second
3 very tentative, but this is a very important 3 District Court of Appeals alluded to this
4 issue that the Court has to get right because of 4 language in the two decisions, language to the
5 the ramifications because you know you've got to 5 effect that there should be appreciable,
6 project thisout, this tuling across the entire 6 substantial, tangible injury resulting in actual
7 class. So I want to be very careful, and I want 7 material attd physical discomfort, and that
8 to give you the benefit of my thinking as I go 8 language is throughout these cases.
9 along here. 9 So the commonality here is, first of

10 Just a couple quick things. I think 10 all, the reference to physical discomfort. I say
11 there's a difference between physical harm and 11 that that's different from physical harm. But
12 physical discomfort. I don't think you have to 12 there's this uniformity of reference to physical
13 show physical harm. In fact, one of the cases 13 discomfort. One thing that I am second-guessing
14 specifically says you don't have to show medical 14 the Court on is the following: I stated in the
15 injury. I don't know that you -- Fm not at all 15 Court's draft that there must be proof of
16 of tlte opinion that you must demonstrate your 16 substantial physical discomfort and I pulled that
17, clients were physically harmed. You may very 17 quote, what I stated in the instruction.
18 well be required to show that they had physical 18 It's Court Exhibit Number l, page 9
19 discomfort and things such as the smell of fish 19 at line 18. The plaintiff must have experienced
20 in one case, you know. Even a terrible smell may 20 substantial physical discomfort. Well, that
21 not he physically hannful but it's discomfort. 21 sentence is in there simply because I pulled it
22 So the other point is I did note the 22 out of the Second District Court of Appeals
23 opening line of that quote from Bullock v. Oles 23 decision in Miller v, Horn, the 1996 decision.
24 which is an award for damages does not inevitably 24 In reflection, I'm sort of gravitating to the
25 follow a finding of nuisance. The fact that this 25 position that while substantial physical
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1 discomfort is sufficient to constitute annoyanec 1 reasonable restoration costs. There's no caselaw
2 and discomfort, I'm not really of the mind now 2 -- there's no case that I've reviewed that
3 that it's necessary for an award of -- for 3 requires -- with regard to reasonable value of
4 damages for discoinfort and annoyance. 4 loss of use of property requires an objective
5 I'm of the -- I'in sort of 5 fair market evaluation or the application of
6 gravitating to the thought that what the jury 6 some - some mathetnatical formula. I simply
7 would be instructed would be that there must be, 7 don't see that in any of the caselaw.
8 quote, appreciable, substantial, tangible injury 8 There does have to be objective
9 resulting in actual material and physical 9 evidence and objective testimony as to the manner

10 disco nfort. That text is pulled verbatiin out of 10 in which the property was used and the importattce
11 the $tillock case and it's the text that is 11 of that use and that that use was locked for
12 repeated in the other appellate districts. 12 whatever period of time. And that sort of
13 And so I'm really gravitating to the 13 objective testimony provides more of a
14 position that the Court would not tell the 14 speculative basis for a jury to attach a value
15 jury -- iustruct the jury that there must be 15 then to the reasonable value of tlte loss of the
16 substantial physical discomfort but the Court 16 use of the property.
17 would instruct the jury that there must be 17 That really calls upon the jury to
18 appreciable, substantial, tangible injury 18 do nothing different than it would do, for
19 resulting in actual material and physical 19 example, attaching a dollar figure to pain and
20 discomfoit. But there must be physical 20 suffering. Thejury is capable of attaching a
21 discomfort as opposed to nonphysical discomfort. 21 dollar_figure to pain and suffering. It's
22 But, again, discomfort doesn't mean harm. 22 capable once it understands the importance of the
23 So, anyway, that's the Court -- I'm 23 property and how the property was used and then
24 just sharing that with counsel so you can address 24 was not used for whatever period of time. They
25 it in your memorandum, and I'll certainly factor 25 can attach a dollar figure to that just as they

Page 43 Page 45

1 it all in, too, and then ultimately make the 1 would attach a figure for something like pain and
2 decision on that instruction. 2 suffering.

.3 One other since we're talking about 3 So thafs the Court's current view
4 instructions on loss of use of property. The 4 of the issue of loss of use and how that -- and
5 Court -- I've considered the requested jury 5 ifthe request -- the request by Aldrich would be
6 instructions, you know, particularly from 6 to require that there be objective -- some sort
7 Aldrich, and I've reviewed the applicable 7 of objective fair market calculation or some
8 caselaw, which there are a number of cases that I 8 mathematical calculation in support of loss of
9 won't, at this point, put into the record but a 9 use of -- loss of use of property damages, the

10 number of cases that Pve reviewed. Tltere is a 10 Court is not persuaded that that request, if that
11 distinction to be drawn between recovery for 11 is the request by Aldrich, is supported by the
12 reasonable restoration costs and the reasonable 12 law -- caselaw.
13 value of the loss of use of property between 13 MR. FOOS: Your Honor, this is Marty
14 injury and the restoration of the property. 14 Foos. I think our point in regards to this is
15 All of the caselaw that I've 15 more one of duplication than anything else, and
16 reviewed would stand for the proposition that -- 16 the reason why I think we had the difficulty wittt
17 with regard to recovery of reasonable restoration 17 the special master in the first round of hearing
18 costs that requires an objective -- objective 18 had more to do with duplication with annoyance
19 evidence of preinjury versus postinjury fair 19 and discomfort than anything else.
20 market value of real property. So that type of 20 MR. SCHULTE: We're in complete
21 damage requires that objective evidence. 21 disagreement.
22 But that is separate and distinct 22 MR. FOOS; I think most important to
23 from an award of damages for reasonable value of 23 us is the instruction from - the juiy
24 loss of use of property, and that item is 24 instructions dealing with duplication between
25 compensable over and above recovery for 1 25 loss of use and annoyance and discomfort. I

(12 (Pages 42 to 45))
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1 think so long as that's tltere, we can obviously 1 copy of what we've placed on the record from
2 arguethattothejury on closing aud whatnot but 2 Stacey?
3 I think that that's going to be fine. 3 MR. FOOS: This is Marty Foos, and
4 THE COURT: I believe plaintiffs' 4 yes, I would.
5 counsel is in agreetnent with the proposition that 5 MR. SCI3ULTE: Yes, we do. Rick
6 annoyance and discotnfort is separate and distinct 6 Scllulte.
7 from loss of use. They're two independent 7 THE COURT: Is that it? Just you
8 categories of damage, and the jury must be told 8 two? Okay. And a copy for the Court, Stacey.
9 they cattnot overlap those items of damages. They 9 At what point do you need that? Prior to -- do

10 cannot duplicate one with the other. Everyone's 10 you need that to look at? Maybe you sltould.
11 in agreement; right? 11 (Pause in proceedings.)
12 MR. SCI-I[JI.TE: Straight OJI. 12 THE COURT: Stacey could do maybe a
13 TI-M COURT: That instruction is in 13 week from today? So she'd have the transcript by
14 CourPs Exhibit Number 1. And so I guess then 14 a week from today. Then are we still okay then
15 the Court is not going to deviate from the 15 or do you want to bump it -- let's say Friday,
16 instructions regarding loss of use because I'm 16 April 6. Friday, April 6, will be the deadline
17 hearing you. Actually, Mr. Foos, you're really 17 to e-mail simultaneous briefs. So you would have
18 in agreement with what the Court just stated as 18 her transcript by March 27. That's more than
19 to the state of law regarding the calculation of 19 enough time. Friday, Apri16, will be the
2 0 loss of use damages not requiring some 20 deadline to fax to me your briefs. Okay.
2 1 mathetnatical formula? You're in agreement with 21 Anything else? Okay.
22 the court; am I right7 22 (Thereupon, the proceedings were
2 3 MR. FOOS: I don't know an 23 concluded at 5:13 o'clock p.m.)
24 agreement. We'll note an objection for the 24
2 5 record and we'l l accept it. 25

Page 47 Page 49

1 THE COURT: Okay, 1 STATE OF OHIO )
2 MR. FOOS: I think that comes down 2 COUNTY OF MONTGOMERY ) SS: CERTIFICATE
3 tojust an evaluation of the term speculative and 3 1, Stacey L. Kimmel, a Notary Public
4 the damage law. So I think our biggest concern 4 within and for the State of Ohio, duly
5 that I think we would seek to discuss further 5 commissioned and qualified,

6 with you would be the dupl ication pohtt. 6 DO IIERHBY CERTIFY that the above-named

7 THE COURT: All right.
7 proceedings were reduced to writing by me

8 MR. FOOS: Just note it for the
8
9

stenographically in the presence of the parties
and thereaiter reduced to typewriting,

9 record. 10 I FURTHER CERTIFY that I am not a
10 THE COURT; All right. Now, for a 11 relative orAttomey of either party nor in any
11 briefing schedule on the annoyance and 12 manner interested in the event ofthis action.
12 discomfort. Do you want to do simultaneous 13 INWITNESS'Wi3EREOF,Ihavehereuntoset
13 briefs or-- no. I guess who goes first on this? 14 my hand and seal of office at Dayton, Ohio, on
14 MR. SCIIIILTE: Why don't each side 15 this ___ day of-__ ----_12007.
15 just do one brief to the Court. 16
16 THE COURT: Mr. Schulte is saying 17 ---
17 just do simultaneous briefs. I think you botlt STACEY L. KIIJAvILL

18 know what the issues are. Simultaneous briefs
18 NOTARY PUBLIC, STATE OF OHIO

My commission expires 6-I0-201119 and just give me your next -- give it your best 19
20 shot, and I'! I take it from there. So let's do 20
21 the simultatleous briefs. Today is the 20th. So 21
22 let's say two weeks from today. Two weeks from 22
23 today, April 3, at 4:00 o'clock e-mail 23
24 simultaneous briefs on the annoyance and 24
25 discomfort issue, Now, does everybody want a 25

(13 (Pages 46 to 49))
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C

10

11

12

13

14

15

16

17

8

19

20

21

22

23

24

25

STATE OF OHIO

COUNTY OF MONTGOMERY ) 5S: CERTIFICATE

I, Stacey L. Kimmel, a Notary Publio

within and for the State of Ohio, duly

commissioned and qualified,

DO HEREBY CERTIFY that the above-named

proceedings were reduced to writing by me

stenographically in the presence of the parties

and thereafter reduced to typewriting.

I FURTHER CERTIFY that I am not a

relative or Attorney of either party nor in any

manner interested in the event of this action.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal of office at Dayton, Ohio, on

this 27th day of Mardh , 2007.

r9/' /' q ^'/" E'_"' v -
STACEY . KIMMEL
NOT R PUBLIC, STATE OF OHIO

My commission expires 6-10-2011
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION

CHRISTIE BANFORD, et al. * Consolidated Case No. 2003 CV 8704

Plaintiffs * Judge Langer

V,

ALDRI.CH CHEMICAL COMPANY, * ENTRY
INC., and ALDRICH CHEMICAL
COMPANY, INC., d.b.a. ISOTEC *

Defendants

SUSAN GROOMS, et a1.

Plaintiffs

V.

Case No. 2005 CV 7221

Judge Langer

(CONSOLIDATED)

ALDRICH CHEMICAL COMPANY,
INC., et al.

Defendants

PATRICIA GRAY, et af.

Plaintiffs

V.

Case No. 2006 CV 4053

Judge Langer

(CONSOLIDATED)

ALDI2ICH CHEMICAL COMPANY,
INC., et al.

Defendants
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This matter coming before the Court upon Plaintitf s Motion To Dismiss Without

Prejudice, the Court hereby grants Plaintiff s Motion to Dismiss the punitive damages

claims of Taylor Ferguson, a minor, without prejudice. In addition, this Court, having

found that adequate basis so exists, this Court determines that this is a final appealable

order and there is no just reason for delay.

Judge Langer

Prepared by:

t; Esq.
Attdinney for Plaintiffs

cc: Attorneys for Plaintiffs:

Richard W. Schulte, Esq., Stephen D. Behnke, Esq., Botros, Behnke & Schulte,
131 North Ludlow Street, Suite 840, Dayton, Ohio 45402

John A. Smalley, Esq. Jeffrey G. Chinault, Esq., 131 North Ludlow Street,
Suite 1400, Dayton, Ohio 45402

Taylor Jones, Esq., Cheryl Washington, Esq., Jones & Washington,
1308 Talbott Tower, 118 West First Street, Dayton, Ohio 45402-1104

Attorney for Defendants:

Martin Foos, Esq., Thomas Kraemer, Esq., Faraki, Ireland & Cox, P,L,L.,
500 Courthouse Plaza, S. W., 10 North Ludlow Street, Dayton, Ohio 45402
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Christine Banford, et al, HOtd C,0 fERY CYR^it^^ e No. 2009-0305
7.8

v. ENTRY

Aldrich Chemical Company, Inc., et al.

Upon consideration ofthe jurisdictional memoranda filed in this case, the Court
accepts the appeal. The Clerk shall issue an order for the transmittal of the record from
the Court of Appeals for Montgomery County, and the parties shall brief this case in
accordance with the ftules of Practice of the Supreme Court of Ohio.

Upon consideration of the motion for admission pro hac vice of Gordon L,
Ankney by Martin A. Foos,

It ordered by the Court that the motion for admission pro hao vice is granted.

(Montgomery County Court of Appeals; No. 22600)

Appx. 202
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