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INTRODUCTION

The decision of the Second District Court of Appeals ("Court of Appeals")
expanded Ohio law to permit another avenue for recovery for emotional harm. For the first time
in Ohio history, the Court of Appeals has permitted plaintiffs to recover damages for fears,
concerns and other emotions in a nuisance case. (Appx. 9, December 24, 2008 Court of Appeals
Opinion ("Ct. App. Opin."), §7).' The Court of Appeals held that it was error to instruct the jury
on the long-standing standard for annoyance and discomfort damages under Ohio nuisance law,’
namely that a plaintiff may recover only for an "an appreciable, substantial, tangible injury

resulting in actual material and physical discomfort." Stewart v. Seedorff (May 27, 1999),

I'ranklin App. No. 98AP-1049, 1999 Ohio App. LEXIS 2375, at *21 (citation omitted) (emphasis
added). This standard has been quoted by Ohio courts for over 60 years,” and is supported by
caselaw from the Ohio Supreme Court using nearly identical language going back to the origins

_of Ohio as a state.* No cases contradict this standard.

By changing the words of the standard, the Court of Appeals held, for the first
time ever, that proving physical discomfort is optional for the recovery of damages. (Appx.
31-32, Ct. App. Opin., 1Y 86-88) (holding that the proper interpretation of Ohio law is that a

nuisance need only cause "substantial annoyance or physical discomfort" to award damages)

! Pursuant to the Ohio Manual of Citations, pinpoint citations to the opinion of the Second
District Court of Appeals rendered below coincide with the opinion found on the website of the
Supreme Court of Ohio. The opinion as published by LexisNexis mistakenly inserts an extra
paragraph number in paragraph 63, resulting in a partially inconsistent opinion regarding the
numbering of paragraphs.

2 Appx. 9, Dec. 24, 2008 Opinion of the Montgomery County Court of Appeals ("Ct. App.
Opin."), 9§ 7.

3 See footnote 21 below.

% See Section LA, on pp. 13-15 below.



(emphasis added). This new standard contradicts the law, which states the standard using an
"and," not an "or,"” and which expressly rejects awarding annoyance and discomfort damages for

emotions. "[D]amages for bare personal inconvenience, annoyance and discomfort . . . are not

recoverable." Schoenberger v. Davis (June 23, 1983), Cuyahoga App. No. 45611, 1983 Ohio
App. LEXIS 12345, at *17. In Schoenberger, the court found that plaintiffs could not recover
annoyance and discomfort damages for conditions that "troubled" or "vexed" them. Id. at *10,

*17.

The primary basis for the lower court's expansion of annoyance and discomfort

damages is found in a solitary 1936 case, Harford v. Dagenhart (Jan. 27, 1936), Clark App.

No. 362, 1936 Ohio Misc. LEXIS 1266, at *17, 29, which did not award damages, but held that a
funeral home in a residential district could be declared to be a nuisance and enjoined because it
caused "constant reminders of death" among the neighbors. This solitary case has never been
followed to permit damages based on fear and emotion in Ohio nuisance law and it is clearly out-
of-date with modern zoning practices, anti-discrimination rules, and a modern society that must
tolerate the unwanted, and even the immoral, unless and until it has a real, substantial, material,

tangible and physical impact on one's neighbor.

The Court of Appeals cited cases other than Harford, and tried to turn them into

support for its expansion of nuisance damages. Iis reading of those cases is incorrect, however,

> The following are but a few examples of recent cases which quote the "appreciable, substantial,
tangible injury resulting in actual, material, and physical discomfort " standard word-for-word:
Bullock v. Oles, Mahoning App. 99-CA-223, 2001-Ohio-3220, 11 (citation omitted);
Christensen v. Hilltop Sportsman Club, Inc, (Feb. 17, 1993), Pickaway App. No. 91-CA-33,
1993 Ohio App. LEXIS 1112, at *3 (citation omitted); Wells v. Foster (Oct. 9, 1990), Madison
App. No. CA89-10-024, 1990 Ohio App. LEXIS 4388, at *5; Frost v. Bank One of Fremont,
N.A. (Sept. 28, 1990), Sandusky App. No. S-89-32, 1990 Ohio App. LEXIS 4176, at *15
(citation omitted).




and demonstrates just how far one must stretch the law to reach the conclusion of the Court of

Appeals.6

The law has never and will never be able to compensate plaintiffs for every bad
emotion or feeling caused by another. Instead, the law sometimes permits recovery for hurt
emotions but under tough restrictions. The motivation behind those restrictions is twofold:

(1) to prevent windfalls for what are essentially subjective and easily-manipulated facts relating
to a person's internal fears and emotions, and (2) to prevent recovery for the everyday types of
concerns, hassles, emotions and fears that people experience living in society. Some of the

limitations include the following;:

(1) damages for emotional injury may only be recovered if the plaintiff meets the

"severe and debilitating" standard necessary to prove the tort of infliction of emotional distress;
(2) damages for unrealized fears are never recoverable; and

(3) emotional damages from witnessing damage to property are never

recoverable.

If permitted to stand, the decision of the Court of Appeals would circumvent these
limitations on recovery of emotional-type damages and create a new zone of recovery in
nuisance cases where none of these standards need be proved or followed. Secking recovery for

hurt feelings for harm to property ought to result in more restrictions on recovery, not less.

The jury instructions that the Court of Appeals and Plaintiffs would have the trial

court give in this case are truly standardless. The decision of the Court of Appeals would not

6 See Section V below.



permit the trial court to clarify for the jury that fears and subjective concerns that were not severe
enough to satisfy the Paugh standard would not be compensable. In fact, the Court of Appeals

would not even permit the trial court to define "annoyance and discomfort" for the jury.

The primary impact of the decision of the Court of Appeals would often not be
felt in individual actions because the amount at stake in such actions would likely be small. Its
impact would not be severe in those actions involving significant and prolonged physical
discomforts. The proof in those cases would focus on the physical discomforts and would not try
to stretch a jury's tolerance toward purely emotional harms. And the decision of the Court of
Appeals would not impact cases in which evidence of "severe and debilitating"’ emotional

distress existed.

Those cases would assert and be able to prove the separate tort of negligent
infliction of emotional distress. Instead, the decision of the Court of Appeals would affect
primarily cases such as this one: class actions brought against companies that cause an actual,
but short-lived physical intrusion on its neighbors' use of their land, with class members who
seek relief based on anger, fear, anxiety, and other emotions. The result of this new zone of
recovery would be devastating for Ohioans. "Actions, driven purely by fear, could threaten
entire industries, forcing them to mount costly defenses or submit to costly settlements

potentially transforming our legal process into a vehicle for extortion.” Chance v. BP Chems.,

Inc. (March 30, 1995), Cuyahoga App. Nos. 66622, 66645, 67369, 1995 Ohio App. LEXIS 1250,

at *22, aff'd, 77 Ohio St. 3d 17, 670 N.E.2d 985 (1996).

7 This standard comes from Paugh v. Hanks (1983), 6 Chio St. 3d 72, 451 N.E.2d 759, and is
discussed more fully in Section III below.




STATEMENT QF FACTS

This Appeal arises from the Court of Appeals's reversal of the trial court's
judgment following a jury trial in April 2007. Specifically, the Court of Appeals found error in
the jury instructions relating to annoyance and discomfort damages in a nuisance case.

(Appx. 8-9, Ct. App. Opin., 91 3-7).

Appellant Aldrich Chemical Company, Inc. (" Aldrich") owns Isotec, a facility
located in Miamisburg, Ohio. Isotec makes stable isotopes and isotopically labeled compounds
that are used in life science research and medical diagnostics. Before September 21, 2003, Isotec

distilled nitric oxide {chemical symbol NO) to generate stable isotopes of nitrogen and oxygen.

On September 21, 2003, an explosion occurred in one of Isotec's NO distillation
columns. The explosion damaged Isotec's property, but was not strong enough even to break
windows on any property other than Isotec's. (Supp. 64; Tr. 1009). Other than one Isotec
employee who received minor cuts to his hand, no other person was injured by the explosion.
(Supp. 34; Tr. 516-17).® Asa precautionary measure, individuals living within a one-mile radius
of the facility were evacuated, but were permitted to return to their homes approximately
twenty-four hours later. (Supp. 76; Tr. 1614). No subsequent explosions occurred, and on the
date of the explosion, Isotec put the other NO distillation columns in a mode that would not
produce additional NO product. In December 2003, Aldrich decided to cease permanently

Isotec's NO distillation operations. (Supp. 76; Tr. 1614-15).

The day after the explosion, Aldrich instituted a claims reimbursement process for

individuals, businesses, and government agencies that suffered either (1) property damage or

® I'he injured employee has never submitted a claim and is not a member of the class.



(2) expenses relating to the evacuation, including lodging expenses, transportation, meals,
clothes, toiletries, lost wages, and similar expenses. Over five hundred people submitted claims,

and nearly all of them received the requested reimbursement.

In December 2003, multiple lawsuits were filed in response to the explosion and
evacuation. (Supp. 1, Complaint for Money Damages and Class Certification with Jury Demand
Endorsed Hereon ("Complaint")). The lawsuits sought solely monetary damages, and did not
seek to enjoin Aldrich from continued operation of its Isotec facility. (Supp. 12, Complaint,

p. 12). The trial court certified the matter as a partial class action, with the class members
asserting claims for negligence, nuisance, and strict liability. (Appx. 143-44, Oct. 21, 2003 Final
and Appealable Decision, Order and Entry Sustaining the Plaintiffs' Motion for Class
Certification Subject to Specific Conditions and Modifications ("Class Cert. Order"), p. 93-94).
None of the class members made claims of personal injury as a result of the explosion.

(Supp. 112, Complaint, pp. 1-12). The trial court granted summary judgment to Aldrich on the
Plaintiffs' claims of infliction of emotional distress due to a lack of severity under the standard in
Paugh v, Hanks (1983), 6 Ohio St. 3d 72, 451 N.E.2d 759. (Appx. 182, January 6, 2006
Decision, Order & Entry Sustaining in Part and Overruling in Part Defendant Aldrich’s Partial
Summary Judgment Motion ("Partial Summary Judgment Award™), p. 7). That decision was

never appealed.

As part of its order on certification, the trial court separated the case into four
phases. Phase I addressed whether Aldrich had a legal duty to the residents surrounding Isotec
and whether it breached that duty. Phase II concerns the issues of causation and compensatory

damages on an individualized basis. Phase Il was the subject of the April 2007 trial and is the



subject of this Appeal. Phases III and I'V would determine questions regarding punitive

damages. (Appx. 74-81, Class Cert. Order, pp. 24-31).”

Prior to the April 2007 trial, Aldrich conceded the elements of duty and breach of
duty, rendering the issues in Phase I moot. (Supp. 14-15, Oct. 11, 2006 Notice of Defendant
Aldrich Chemical Company, Inc's Decision Not to Contest Phase I Liability and Motion for
Scheduling Conference "Decision Not to Contest," p. 2-3). The case then proceeded to the first
Phase II trial. Not all class members participated in the first Phase I trial. Instead, thirty-one
Plaintiffs were randomly drawn to present their damages claims in the first Phase I1 trial. None
of the class members in the first Phase II trial asserted claims for property damage. The issue for
the jury during the Phase II trials was the amount each individual plaintiff should have been
awarded in compensatory damages for the explosion and subsequent evacuation. (Appx. 75,
Class Cert. Order, p. 25). The compensatory damages claims for this Phase II trial consisted
only of three categories of damages -- loss of use, annoyance and discomfort, and out-of-pocket

evacuation expenses. (Appx. 74-81, Class. Cert. Order, pp. 24-31).

Testimony and reference to fear was pervasive throughout the trial. During
opening stalement, reference was made to atomic weapons. (Supp. 23; Tr. 223). Counsel spoke
of "toxic" chemicals that could "poison" a person, even though no one had ever claimed to have
been poisoned. (Supp. 22; Tr. 215). Also, Plaintiffs' counsel made a concerted effort to
introduce "terrorist" attacks into voir dire and opening staiement. (Supp. 21, 23;Tr. 90, 223).
Most of the Plaintiffs testified extensively regarding their fears and concerns relating to the

explosion. For example, some of the plaintiffs testified about fearing that another 9-11 was

? Phases 111 and IV have not yet occurred, as the issues surrounding this Appeal involve the
Phase Il trials.



occurring, '’ that a bomb or airplane had crashed,'! that the environment had been pollutecl,]2 or
that there might be another explosion.13 Testimony about fears and concerns was so prevalent,
the trial court commented at the end of the trial that: "[TJhere was testimony -- reference to fear
in opening statement and really throughout a great bulk of these witnesses there was free --
testimony freely given -- about how all of these witnesses were fearful." (Supp. 72; Tr. 1597-

98).

Only one Plaintiff appealed her jury award to the Court of Appeals: Taylor
Ferguson, who was ten years old at the time of the explosion. (Supp. 56; Tr. 947). Ferguson
testified that she was at a friend’s house across the street when she heard the explosion. Her
friends' parents sent the children to the basement in a crawl space "for five or six minutes.”
(Supp. 56-57; Tr. 949-50). Ferguson "wasn't crying or anything,” (Supp. 56; Tr. 949), but "it

was really weird," "everybody was upset," and "it was just really awkward." (Supp. 56-57,;

Tr. 949-50). She then went home and left with her parents to her grandparent's house.

(Supp. 57; Tr. 951). Ferguson had been to her grandparent's house before (after school) and had
spent the night a couple of times. (Supp. 57; Tr. 952). By going to her grandparent's house, she
did not get the chance to "hang outside and stuff like that" with friends. (Supp. 57; Tr. 952-53).

That night, the couch was "itchy." (Supp. 58; Tr. 955). The time spent at her grandparent's

house on Sunday was "just kind of a boring day." (Supp. 58; Tr. 954). The next day, Monday, "I

think I just woke up because I don't think I had school the next day and just pretty much watched

1% Supp. 31, 47; Tr. 407, 764-65.

1 Supp. 45, 47; Tr. 686-87, 764-65.
12 Supp. 51; Tr. 848-49.

" Supp. 46, 52; Tr. 696-97, 852-53.



craft shows with my grandma." (Supp. 58; Tr. 955-56). She returned to her house when her

mother picked her up after work Monday evening. (Supp. 58; Tr. 956).

The trial court did not exclude any testimony relating to Ferguson's or any other

Plaintiffs' fears or concerns, but it did give a limiting instruction:

"[Hn this trial one of the items that is not the subject of a damage
calculation by the jury are the fears or the subjective concerns of
the homeowners, and there may be testimony in the upcoming
witnesses that may have relevance in a limited degree with respect
to other testimony, but just so you understand at this point you're
not to be -- you will not be awarding any damages based upon any
of the individual homeowner's internal fears or concerns.”

(Supp. 38; Tr. 548)."
At the close of the trial, the judge instructed the jury as follows:

"Annoyance and discomfort: By a preponderance of the evidence,
you will determine whether the plaintiffs suffered any personal
annoyance and discomfort as a proximate result of the explosion
and/or evacuation and, if so, what reasonable amount of money, if
any, Aldrich ought to pay to the plaintiffs for that discomfort and
annoyance.

When considering annoyance and discomfort damages, no precise
rule for ascertaining the damage can be given as, in the very nature
of things, the degree of personal annoyance and discomfort is not
susceptible to exact measurement. However, a plaintiff may not
recover for trifling annoyance and unsubstantiated or unrealized
fears. There must be an appreciable, substantial, tangible harm
resulting in actual, material physical discomfort. However, the
plaintiffs need not demonstrate bodily injury to establish physical
discomfort. Furthermore, evidence of pecuniary loss is not
required to recover damages for discomfort and annoyance.

Fear, standing alone, is not an item of compensable damages.
However, testimony of fear may be considered for the limited

" The limiting instruction was given during the testimony of Plaintiff Darlene Hayden. No
limiting instruction was given during Ferguson's testimony.



purpose of determining whether the plaintiffs have suffercd the
compensable items of damages of loss of use of property and
annoyance and discomfort as defined by this Court."

(Supp. 77; Tr. 1618-19) (emphasts added).”

At one point in the trial, during the recross-examination of Diane Szydel,
Plaintiffs attempted to introduce both a letter sent by Miami Township to Isotec after the
explosion and evidence regarding the substance of certain town hall meetings held by Isotec in
late 2003. (Supp. 35-36; Tr. 528-33) (Appx. 43-44, Ct. App. Opin., § 127). Plaintitfs' proffer
about these subjects asserted that the evidence would have related to the fears and concerns of
some of the citizens of Miami Township about Isotec's operations, the explosion, the uncertainty
of what caused the explosion, prior incidents, the gas that was released, and whether there was a
risk for future explosions. (Supp. 42-44; Tr. 667-75) (Appx. 43-44, Ct. App. Opin., 7 127).
There was no proffer that Ferguson knew about any of these subjects. Id. Prior to trial, the court
ruled that evidence relating to Isotec's past history, as well as evidence regarding the cause of the
explosion, was irrelevant and inadmissible as to the Phase IT issues of proximate causation and
damages. (Appx. 189-90, March 20, 2007 Transcript of Pretrial Rulings of Montgomery County
Court of Common Pleas ("Pretrial Rulings"), pp. 12-15). These topics would be admissible as to
Phases I, 111, and IV, which would consider the culpability of Aldrich's conduct, but not in the
Phase 11 trial, which was limited to causation and damage. The trial court further found that such

evidence could not withstand Ohio R. Evid. 403, because any relevance was "substantially

15 The basis for this instruction can be found in OJI-CV 621.13; Antonik v. Chamberlain
(Summit Cty. 1947), 81 Ohio App. 465, 476, 78 N.E.2d 752; Rautsaw v. Clark (Preble Cty.
1985), 22 Ohio App. 3d 20, 21, 488 N.E.2d 243; Bullock, 2001-Ohio-3220, §11; and Miller v.
Horn (June 28, 1996), Clark App. Nos. 95-CA-113, 95-CA-114, 1996 Ohio App. LEXIS 2678, at
*11.
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outweighed by unfair prejudice, confusion of the issues and misleading the jury[.]" (Appx. 190,

Pretrial Rulings, pp. 14-15).'°

Upon Aldrich's abjection during the recross-examination of Ms. Szydel, the trial
court again ruled at sidebar that the proposed evidence regarding the substance of the town hall
meetings had no relevance to proximate causation and damages, the only two issues under
consideration in Phase IT of the trial. (Supp. 36; Tr. 532-33). The court similarly sustained
Aldrich's objection to the introduction of the letter as irrelevant to Phase 11, and even if it had any
relevance, the probative value was substantially outweighed by the unfair prejudice engendered
by the letter's reference to past history at Isotec. (Supp. 36, Tr. 530-531). Later, during
Plaintiffs' proffer, the trial court clarified its ruling as to the town hall meetings, stating that it
was not issuing a blanket ruling that no evidence about the town hall meetings would be allowed,
but again finding that the evidence as proffered by Plaintiffs was irrelevant to proximate

causation and damages. (Supp. 43; Tr. 672-73)."”

At the conclusion of trial, the trial court submitted all of the Plaintiffs' cases to the
jury, finding that a jury could properly make awards for reimbursement of expenses, for loss of
use of property, or for annoyance and discomfort. In many cases, the jury made awards under all

three categories. The average verdict for all thirty-one Plaintiffs was approximately $210 per

% For the same reasons, the trial court sustained a motion by the Plaintiffs to exclude evidence
relating to [sotec's claims reimbursement process as inadmissible during Phase I1.

(Appx. 187-88, March 20, 2007 Transcript of Pretrial Rulings of Montgomery County Court of
Common Pleas ("Pretrial Rulings"), pp. 5-8).

' During the proffer, Plaintiffs' counsel also admitted that the evidence at issue dealt with the
types of subjective emotional discomforts that the court had already found inadmissible.

{Supp. 43; Tr. 670-71). In response to counsel's admission, the court reiterated its ruling (outside
the presence of the jury) that subjective fears and concerns are not compensable elements of
damages under annoyance and discomfort. (Supp. 44; Tr. 674-75).
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Plaintiff. The jury awarded Ferguson $100 for annoyance and discomfort. (Supp. 81-82; Tr.
1783-84). The jury declined to make an award to Ferguson for loss of use, although both of her

parents received loss of use awards,

On July 15, 2008, Ferguson appealed,'® asserting five assignments of error.
(Appx. 8, Ct. App. Opin. 14 2-4). The Court of Appeals affirmed in part and reversed in part.
(Appx. 49-50, December 24, 2008 Judgment Entry of the Montgomery County Court of
Appeals). With respect to the issues on which it reversed, the Court of Appeals held that the trial
court erred: (1) in instructing the jury that a plaintiff must show an appreciable, substantial,
tangible injury resulting in actual material, physical discomfort in order to recover damages for
annoyance an discomfort; (2) in instructing the jury that fear and subjective concerns could not
be considered in deciding whether the plaintiffs should 1'ecover'damages for personal annoyance

and discomfort, and (3) in excluding certain evidence from the trial. (Appx. 8-9, Ct. App. Opin.,

9 5-9).

Aldrich filed its Memorandum in Support of Jurisdiction with this Court on
February 9, 2009. (Appx. 1). On June 4, 2009, the Supreme Court granted jurisdiction to hear

the case and allowed the appeal. (Appx. 202).

ARGUMENT

Proposition of Law No. 1: To recover annoyance and discomfort damages for a nuisance
claim, the plaintiff must establish an appreciable, substantial, tangible harm resulting in
actual, material, physical discomfort.

'8 To produce a final appealable order, Ferguson dismissed her punitive damages claims, and the
trial court entered a judgment that included a finding of no just reason for delay. (Appx. 200-01,
May 22, 2008 Entry of the Montgomery County Court of Common Plcas).
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L ANNOYANCE AND DISCOMFORT DAMAGES ARE LIMITED TO RECOVERY
FOR PHYSICAL DISCOMFORTS

The Court of Appeals erred when it held that a plaintiff could recover damages for
hurt emotions as a part of annoyance and discomfort damages for nuisance claims. It is well-
established under Ohio jurisprudence that recovery for annoyance and discomfort'® requires a
showing that the plaintiff suffered a material, physical discomfort. Damages for hurt emotions

are not available under a nuisance theory of recovery.

A, Only Material, Tangible, Physical Discomforts Qualify for Nuisance Damages

At least by 1832, the Supreme Court of Ohio required that nuisance injuries "be

real and substantial," or "material, substantial." Cooper v. Hall (1832), 5 Ohio 320, 323

(emphasis in original). Thirty years later, the Ohio Supreme Court confirmed a trial judge's

instructions that "the plaintiff in the action must have suffered a real, material and substantial

injury, to entitle him to recover[.]" Columbus Gas Light & Coke Co. v. Freeland (1861),

12 Ohio St. 392, 1861 Ohio LEXIS 154, at *15 (emphasis added) (describing further that a
nuisance was an "inconvenience materially interfering with their physical comfort . . ."). Id. at
*13 (emphasis in original, emphasis added). At the turn of the twentieth century, the Supreme
Court held that "it has always been the law that in order to subject one to an action for nuisance

the injury must be material and substantial. 1t must not be a figment of the imagination. It must

be tangible." Eller v. Koehler (1903), 68 Ohio St. 51, 55, 67 N.E. 89 (emphasis added).

In 1947, Ohio courts clarified this long-standing principle, setting forth the

modern statement of the standard for recovery of annoyance and discomfort nuisance damages:

9 " Annoyance and discomfort” is just one category of damages available in a nuisance case. The

other categories are a) restoration costs, or in the appropriate case diminution in value, and
b) loss of use. Reeser v. Weaver Bros. (Darke Cty. 1992), 78 Ohio App. 3d 681,686, 691, 605
N.E.2d 1271.
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"This rule has sometimes been erroneously interpreted as a
prohibition of all use of one's property which annovs or disturbs
his neighbor in the enjoyment of his property. The question for
decision is not simply whether the neighbor is annoyed or
disturbed, but is whether there is an injury to a legal right of the
neighbor. The law of private nuisance is a law of degree; it
generally turns on the factual question whether the use to which
the property is put is a reasonable use under the circumstances, and
whether there is 'an appreciable, substantial, tangible injury
resulting in actual, material, physical discomfort, and not merely a
tendency to injure. It must be real and not fanciful or imaginary,
or such as results merely in a trifling annoyance, inconvenience, or
discomfort."

Antonik v. Chamberlain (Summit Cty. 1947), 81 Olio App. 465, 476, 78 N.E.2d 752 (emphasis

added) (quoting 39 Am. Jur. Nuisances § 30 (1947), and citing Eller, 68 Ohio St. 51.

The Antonik standard has been cited by Ohio courts for sixty years, and it remains

the standard for recovery today. Rautsaw v. Clark (Preble Cty. 1985), 22 Ohio App. 3d 20, 488

N.E.2d 243, paragraph two of the syllabus (quoting Antonik v. Chamberlain with approval).

Antonik itself was an injunction case; it used the standard to determine when a nuisance existed.

Courls have applied the Antonik standard in the damages context as well. In Bullock v. Oles,

Mahoning App. No. 99 CA 223, 2001-Ohio-3220, 411, the court held that "[t|he factual question
is whether there is an 'appreciable, substantial, tangible injury resulting in actual, material, and

physical discomfort' during the reasonable use of the property.” (quoting Rautsaw).”

In addition to Antonik, Rautsaw, and Bullock, the caselaw supporting a full

recitation of the "appreciable, substantial, tangible injury resulting in actual, material and

physical discomfort" standard for annoyance and discomfort is overwhelming. At least seven

' Not surprisingly, the current edition of Ohio Turisprudence, the basic textbook of Ohio law,
cites verbatim this same language. 72 O. Jur. 3d Nuisances § 9.
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appellate districts have cited this exact litany as the standard for recovery.*! In other cases, Ohio

courts have found that the plaintiff must prove physical discomfort.?

The caselaw overwhelmingly supports the notion that to recover annoyance and
discomfort damages, a plaintiff must establish an appreciable, substantial, tangible injury
resulting in actual, material, physical discomfort. It is unreasonable to suggest that courts used
multiple words to mean the same thing -- tangible, material, and physical -- and not really

intended those words to mean physical.

B. To Be Recoverable Under a Nuisance Theory, Physical Discomforts Must Affect
One of the Five Senses

"Cases supporting recovery for personal discomfort or annoyance involve either
excessive, noise, dust, smoke, sool, noxious gases, or disagreeable odors as a premise for

awarding compensation." Widmer v. Fretti (Lucas Cty. 1952), 95 Ohio App. 7, 18, 116 N.E.2d

728; Schoenberger, 1983 Ohio App. LEXIS 12345, at *16-17 (same). In accord with this

2! Christensen v. Hilltop Sportsman Club, Inc. (Pickaway Cty. 1990), 61 Ohio App. 3d 807, 810-
11, 573 N.E.2d 1183 (4th App. Dist.) (quoting Rautsaw and Antonik); Bullock, 2001-Ohio-3220,
911 (7th App. Dist.) (citing Rautsaw); Schoenberger v. Davis (June 23, 1983), Cuyahoga App.
No. 45611, 1983 Ohio App. LEXIS 12345, at *8-9 (8th App. Dist.) (quoting Antonik); Antonik,
81 Ohio App. at 476 (9th App. Dist.} (citations omitted); Stewart v. Seedorff (May 27, 1999),
Franklin App. No. 98AP-1049, 1999 Ohio App. LEXIS 2375, at *21 (10th App. Dist.) {citing
Rautsaw); Park v. Langties (Oct. 11, 1991), Portage App. No. 90-P-2252, 1991 Ohio App.
LEXIS 4903, at *4-5 (11th App. Dist.) (quoting Antonik); Rautsaw, 22 Ohio App. 3d at
paragraph two of the syllabus (12th App. Dist.) (following Antonik). No cases contradict this
standard.

22 Miller, 1996 Ohio App. LEXIS 2678, at *11, *14 (using the term "substantial physical
discomfort" and later adding the words "actual, and material”); O'Neil v. Atwell (Portage Cty.
1991), 73 Ohio App. 3d 631, 636, 598 N.E.2d 110 ("In essence, the trial court must look at what
persons of ordinary tastes and sensibilities would regard as an inconvenience or interference
materially affecting their physical comfort to a degree which would constitute a nuisance.");
Wells, 1990 Ohio App. LEXIS 4388, at *4-5 ("A nuisance is that which annoys and disturbs one
in possession of his property, rendering its ordinary use or occupation physically uncomfortable
to him.").
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description, Ohio courts have awarded damages for annoyance and discomfort in the following
circumstances: (1) the bad odor and noise associated with running a pet cemetery, which
prevented neighbors from engaging in outdoor activities or opening their windows;™ (2) a
leaking septic tank, which emitted foul odors and created visible effluent, preventing a family
from using their backyard;* (3) excessive fly ash, which made it "unbearable" to sit on their
porch; the fly ash was so heavy falling on a neighboring home and its occupants that it
penetrated into the living room, bedrooms, and food inside the house;* (4) land fill operations
which caused noise, dust, "noxious and offensive odors," insects, and rodents to "permeate” and
"infest" a neighbor's home; (5) the stench and sight of mass quantities of dead fish at a
commercial fishing enterprise;?’ (6) the "nearly continuous and overwhelming" noise from a
large rooster farm that forced neighbors to keep their windows closed and disrupted slraep;lEc and

(7) an intensely bright light shining into a home, which interfered with sleep.”

In each of these cases, awards for annoyance and discomfort were based upon
some type of "physical discomfort to the plaintiff in the enjoyment of his home and premises.”

Frey v. Queen City Paper Co. (Miami Cty. 1946), 79 Ohio App. 64, 69, 66 N.E.2d 252. These

# Miller, 1996 Ohio App. LEXIS 2678, at ¥13-15.
2 Bullock, 2001-Ohio-3220, 912,

%5 Frey v. Queen City Paper Co. (Miami Cty. 1946), 79 Ohio App. 64, 65-67, 71-73, 66 N.E.2d
252.

26 I asko v. Akron (Summit Cty. 1958), 109 Ohio App. 409, 410, 166 N.E.2d 771.
7 Reeser, 78 Ohio App. 3d at 684-85.

28 Forrester v. Webb (Feb. 16, 1999), Butler App. No. CA98-04-070, 1999 Ohio App. LEXIS
474, at *3-4 (Appx. Tab 14).

» Tullys v. Brookside Condo. Assoc. (June 2, 1986), Stark App. No. CA-6849, 1986 Ohio App.
LEXIS 7081, at *2-4.
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cases demonstrate that, to meet the physical discomfort standard articulated in Antonik, the

nuisance must affect one of the five senses--smell, hearing, sight, touch or taste.

The Court of Appeals misread these and other cases (see Section V below) when
it concluded that physical discomfort affecting one of the five senses was not a requirement for

annoyance and discomfort damages.

C. Emotional Harms and Fears Are Not Physical Discomforts and Are Not
Recoverable Under a Nuisance Theory

Fears, concerns and other emotional reactions are not recoverable as annoyance
and discomfort damages because they do not involve a physical discomfort. "[D]amages for bare
personal inconvenience, annoyance and discomfort [appellee] may have suffered are not
recoverable.” Schoenberger, 1983 Ohio App. LEXIS 12345, at *17 (citing Antonik and finding
that feelings of harassment, vexation, ill temper and being upset were not recoverable under the
annoyance and discomfort category of damages).’® Instead, plaintiffs must show physical
discomforts, such as "excessive noise, dust, smoke, soot, noxious gases, or disagreeable
odors...." Id. at *16-17. Thus, the Court of Appeals erred when it held that a plaintiff could

recover for emotional harms as annoyance and discomfort damages in nuisance claims.

3 Accord: Miller, 1996 Ohio App. LEXIS 2678, at *11 ("[1]t is clear that trifling annoyances are
not sufficient nor are unsubstantiated or unrealized fears."); Ohio Jury Instructions CV 621.07(5)
(stating that "unsubstantiated or unrealized fears do not constitute nuisance").
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1. NUISANCE INVOLVES HARM TO LAND; PLAINTIIT'S CANNOT RECOVER
DAMAGES FOR HURT EMOTIONS AND FEARS RESULTING FROM HARM TO
PROPERTY

It is not surprising that annoyance and discomfort damages, an element of
damages for harm to land,”" does not encompass one's fears and emotions. Injuries to subjective
feclings and the psyche cannot be recovered for claims based on injury to property. "Ohio law

simply does not permit recovery for serious emotional distress which is caused when one

witnesses the negligent injury or destruction of one's property.” Stechler v. Homyk (Cuyahoga
Cty. 1998), 127 Ohio App. 3d 396, 399, 713 N.E.2d 44 (O'Donnell, I.) (denying recovery for
emotional distress to ienant who witnessed the sudden flooding of his apartment); Strawser v.
Wright (Preble Cty. 1992), 80 Ohio App. 3d 751, 610 N.E.2d 610 (recognizing that an individual
may suffer a true sense of loss by the death of a pet, but finding that the plaintiff could not

recover for emotional harms resulting from witnessing the death of her puppy because the puppy

was considered "property" under the law); Reeser v. Weaver Bros., Inc. (Darke Cty. 1989}, 54
Ohio App. 3d 46, 49, 560 N.E.2d 819 (holding that no recovery could be had for "one suffering

emotional distress after witnessing the negligent damaging of property over a period of time”).

31 Plaintiffs allege three causes of action: nuisance, negligence, and strict liability. (Supp. 1-11,
Complaint, Y 36-41, 48-54, 67-71). However, the measure of damages is the same under all
three theories. "The measure of damages for tort harm to land is the same whether the theory of
recovery is trespass, nuisance, negligence, or strict liability." Francis Corp. v. Sun Co., Inc.
(Dec. 23, 1999), Cuyahoga App. No. 74966, 1999 Ohio App. LEXIS 6306, at *4. There is "no
potential for a different or larger recovery under any of these theories." Id. at *5.
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Annoyance and discomfort damages are recoverable as part of a claim for harm to
property. Restatement (Second) of Torts § 929 (1979) lists annoyance and discomfort among the

categories of recoverable damage in the section entitled, "Harm to Land From Past [nvasions."*

To prove actual damages for trespass to land, a plaintiff must establish "physical
damages or interference with use," not merely fears and concerns relating to the trespass.

Chance v. BP Chems., Inc. (1996), 77 Ohio St. 3d 17, 26-28, 670 N.E.2d 985 (emphasis added).

Just as these harm to land torts do not permit recovery for emotional harm, a plaintiff cannot
recover for emotional harm in nuisance actions. Schoenberger, 1983 Ohio App. LEXIS 12345,
at *17. Thus, prohibiting recovery for emotional harms as annoyance and discomfort damages

fits squarely within the law's limitations on recovery for emotional damages.

Restricting damages for hurt emotions in cases involving harm to land or property
is a practical limitation that comports with common sense. Witnessing harm to one's land or
property does not and should not involve the same level of emotions that are involved with

near-accidents involving persons or by witnessing a loved one's personal injury or death.

1. EMOTIONAL HARMS ARE RECOVERABLE UNDER A THEORY OF HARM TO
PERSONS UNDER STANDARDS ALREADY ESTABLISHED BY THIS COURT

Holding that Plaintiffs may not recover for emotional harms under claims
designed to compensate plaintiffs for harm to land does not mean that Plaintiffs could never have
recovered damages for emotional harms in this case. Plaintiffs might have recovered damages

for emotional harms if they had met the standards for a negligent infliction of emotional distress

*? This section of the Restatement has been adopted by several Ohio courts. Reeser, 78 Ohio
App. 3d at 686; Parker v. Hegler, Lake App. No. 2006-L-062, 2006-Ohio-6495, 930-36; Krofta
v. Stallard, Cuyahoga App. No. 85369, 2005-Ohio-3720, Y415-21; Horrisberger v. Mohlmaster
(Wayne Cty. 1995), 102 Ohio App. 3d 494, 499, 657 N.E.2d 534.
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claim articulated by this Court in Paugh v. Hanks (1983), 6 Ohio St. 3d 72, 78, 451 N.E.2d 759.

The fact that none of the Plaintiffs in this case satisfy those standards does not mean the
standards are incorrect or should be ignored. The decision of the Court of Appeals would allow

Plaintiffs to work an end run around Paugh in situations involving a claim for nuisance.

A. A Plaintiff Cannot Recover for Emotional Injuries Unless the Plaintiff Meets the
Seriousness Standard of Paugh

This Court established in Paugh, 6 Ohio St. 3d at 78, that when a plaintiff is not
physically injured,33 recovery for emotional injuries requires proof that the injury is serious. Not
all emotional harms are recoverable.* To be recoverable, the emotional harm must be "both
severc and debilitating." Id. Emotional harm is severe and debilitating "where a reasonable
person, normally constituted, would be unable to cope adequately with the mental distress

engendered by the circumstances of the case." Id.*

Paugh's adoption of the "severe and debilitating” standard arose from an attempt
to balance two competing legal concepts: (1) the acknowledgement that "[e]motional injury can

be as severe and debilitating as physical harm and is deserving of redress," Schultz v, Barberton

33 Neither Ferguson nor any other member of the class has asserted claims for physical injury.

 The law cannot protect against every irritation and annoyance that arises as a result of societal
interactions:

"It would be absurd for the law to seek to secure universal peace of mind, and
many interferences with it must of necessity be left to other agencies of social
control. Against a large part of the frictions and irritations and clashing of
temperaments incident to participation in a community life, a certain toughening
of the mental hide is a better protection than the law could ever be. .. ."

Yeager v. Local Union 20, Teamsters (1983), 6 Ohio St. 3d 369, 374, 453 N.E.2d 666
(recognizing a cause of action under Ohio law for the intentional infliction of emotional distress)
(quotations and citations omitted).

%> Examples of emotional distress sufficiently serious so as to rise to the level of "severe and
debilitating" include "traumatically induced neurosis, psychosis, chronic depression, or phobia."
. Paugh, 6 Ohio St. 3d at 78.
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Glass Co. (1983), 4 Ohio St. 3d 131, 135, 447 N.E.2d 109, and (2) the idea that "trifling mental
disturbance, mere upset or hurt feelings” cannot serve as a basis for recovery under the law.
Paugh, 6 Ohio St. 3d at 78. Thus, the purpose of the standard in Paugh is the same as the
standard in Antonik: to ensure that a "trifling annoyance, inconvenience, or discomfort” is not

actionable. Antonik, 81 Ohio App. at 476.

The Paugh standard was well-considered and should not be set aside or ignored in
this case. Before settling on the "severe and debilitating" standard as the dividing point between
actionable and non-actionable claims for emotional distress, Paugh contemplated several
alternative standards that have been adopted by other states. First, the Court considered the
limitation of permitting recovery for emotional injury only when it was "parasitic” to a provable
physical injury (i.e. pain and suffering), or accompanied by a contemporaneous physical injury
or impact. Id. at 75.2% The Court rejected this restriction and held that the public policy
justifications supporting this limitation were no longer valid. Schultz, 4 Ohio St. 3d at 135.
Second, Paugh rejected the "zone of danger" rule, which requires a plaintiff to be in close enough
proximity to an accident to have been placed in actual physical danger, thereby ensuring that a

plaintiff's emotional suffering was genuine due to the fear of physical danger. Paugh, 6 Ohio St.

¢ At least eight states limit recovery of emotional damages in this way. Arkansas does not even
recognize a cause of action for the negligent infliction of emotional distress, Mechs. Lumber Co.
v. Smith (Ark. 1988), 752 8.W.2d 763, 765, but does allow an award for mental injuries when
those injuries are "parasitic." McQuay v. Guntharp (Ark. 1998), 963 S.W.2d 583, 585 (citation
omitted). Likewise, with few exceptions, Alaska holds that "damages are not awarded . . . in the
absence of physical injury.” Kallstrom v. United States (Ala. 2002), 43 P.3d 162, 165. Georgia,
Indiana, Kansas, Kentucky, Missouri, and Oregon all require that a plaintiff suffer a physical
impact as a result of the defendant's conduct prior to allowing for recovery of emotional harm.
John J. Kircher, The Four Faces of Tort Law: Liability for Emotional Harm, 90 Marq. L. Rev.
789, 883-906 (2007).
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3dat 75.>” The Paugh Court found this rule to be unduly restrictive because it served as an
inadequate measure of the reasonable forseeability of possible injury resulting from anxiety
arising from harm to the bystander's loved one. Id. at 75-76. Third, the Court decided not to
require an objective, physical manifestation of the harm resulting from the serious emotional
distress. 1d. at 77.>® The Court found that advancements in modern science had demonstrated
that mental harm could be proven absent a physical manifestation of the injury. Id. Finally, the
Court rejected the notion that expert medical testimony is necessary to prove the seriousness of
the emotional injury,” holding instead that lay witnesses familiar with the plaintiff could testify

as to changes in the emotional makeup of the plaintiff as a result of the accident. 1d. at 80.

By rejecting all of these limitations, Paugh established that the only remaining
criteria separating recoverable emotional distress from the non-recoverable variety is the
requirement that the injury be serious. Schultz, 4 Ohio St. 3d at 149 (Holmes, J. dissenting)
(noting that, in Ohio, a claim for emotional distress is "limited only by the requirement that
'serious' mental stress must result"). It is this sole remaining standard that the holding of the
Court of Appeals permits a plaintiff to evade by asserting annoyance and discomfort damages in
nuisance claims. There is no justification for circumventing the Paugh standard, especially as

part of claims seeking recovery for harms to land.

37 At least six states impose the "zone of danger" limitation on claims alleging emotional harm,
including: Alabama, Colorado, District of Columbia, Towa, Nebraska and Vermont. Kircher, 90
Marg. L. Rev. at 883-906.

B A plurality of states limit recovery for emotional harms with the requirement of a physical
manifestation, including: Arizona, Connecticut, Delaware, Florida, Idaho, Illinois, Maryland,
Massachusetts, Michigan, Minnesota, Mississippi, Nevada, New Hampshire, New Mexico, North
Dakota, Pennsylvania, Rhode Island, South Dakota, Texas, Virginia, and Washington. Kircher,
90 Marq. L. Rev. at 883-906.

¥ Some jurisdictions with this requirement include Tennessee, Utah and West Virginia. Kircher,
90 Marq. L. Rev. at 883-906.
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Allowing unfettered recovery for emotional harms as annoyance and discomfort
damages in nuisance cases would create two undesirable results under Ohio jurisprudence. First,
it would permit a plaintiff to circumvent this Court's deliberate and carefully articulated
seriousness standard for recovery of emotional harm, and would leave the trier-of-fact to make
its decisions with no guidance or limitations for awarding emotional damages. Second, the lack
of meaningful restrictions on the recovery of emotional damages as annoyance and discomfort
damages could subject Ohio businesses to an unascertainable amount of damages for common
law nuisance claims, allowing Ohio courts to serve as vehicles for extortion. Chance, 1995 Ohio
App. LEXIS 1250, at*22 (finding that actions based completely on fear could threaten entire
industries by forcing them to accumulate large defense costs or submit to massive monetary

settlements)."

B. A Plaintift Cannot Recover Annoyance and Discomfort Damages for Emotional
Harm Relating to Unrealized Fears and Non-Existent Perils

The decision of the Court of Appeals permits damages for a plaintiff's subjective
emotions over unrealized fears and non-existent perils whenever a plaintiff can tie the subjective
emotions to an incident involving a nuisance. Even if a plaintiff were to be permitted to recover
for emotional harms as annoyance and discomfort damages, he or she should not be permitted to

recover damages for unrealized fears and non-existent perils.

° This second undesirable consequence would be most severe in class action cases, such as this
one. In the class action context, the potential liability for trifling mental disturbances could add
up to be quite significant, depending on the number of class members involved.
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Fears and subjective concerns, including fears of potential future damages, are not

compensable. In Chance, 1995 Ohio App. LEXIS 1250, at *22, the court held that "[o]ur legal

: . . 41
system does not and cannot recognize actions for unsustained, conceptual, or future damage.”

Similarly, Ohio does not award damages for the "apprehension of a non-existent

physical peril." Heiner v. Moretuzzo (1995), 73 Ohio St. 3d 80, 86, 652 N.E.2d 664 (denying

recovery for negligent infliction of emotional distress where defendant hospital negligently
informed plaintiff that she was HIV-positive, when in fact she was not) (citation omitted);

Dobran v. Franciscan Med. Ctr. (2004), 102 Ohio St. 3d 54, at paragraph one of the syllabus,

806 N.E.2d 537 (finding that a fear of metastasis of cancer stemming from defendant doctor's

negligence could not be the basis for a claim of emotional distress).

In the present action, Plaintiffs testified extensively regarding their unrealized
fears and non-existent perils. For example, some of the plaintiffs testified about fearing that
another 9-11 was occ:urring,42 that a bomb or airplane had crashed,® that the environment had
been pollu‘[ed,44 or that there might be another explosion.”® None of these events actually

occurred. Plaintiffs should not be permitted to recover for their fears or concerns of what might

' In Ramirez v. Akzo Nobel Coatings, Licking App. No. 02CA70, 2003-Ohio-2859, 120, the
court held that the plaintiffs, who lived near a toxic waste dump, could not recover for alleged
diminution in value to their properties. The court found that plaintiffs' allegations of diminished
value were based "solely upon fear and public perception.” Id. at §23.

2 Supp. 31, 47; Tr. 407, 764-65.

* Supp. 45, 47; Tr. 686-87, 764-65.
“ Supp. 51; Tr. 848-49,

* Supp. 46, 52; Tr. 696-97, 852-53.

24



have happened, but did not. * The decision of the Court of Appeals would allow recovery for all

of these unrealized fears.

IV,  THE TRIAL COURT'S INSTRUCTIONS TO THE JURY WERE NOT AN ABUSE OF
DISCRETION

The Court of Appeals erred when it held that the trial court's instructions to the
jury were an abuse of discretion. The trial court's jury instructions defining the Antonik standard
were not an abuse of discretion because (1) they properly articulated the standard for recovery of
annoyance and discomfort damages under Ohio law, and (2) they provided the jury with the
guidance necessary to determine whether the Appellee's allegations were compensable, and if so,
to what degree. Furthermore, the trial court's limiting instruction regarding the nonrecovery for
Plaintiffs’ fears and emotions should have been upheld because (1) it was a correct statement of
the law applicable to the case, and (2) the trial court gave the limiting instruction in response to
Plaintiffs' efforts to emphasize fear and concern as a basis for recovery of annoyance and

discomfort damages.

A. ‘The Trial Court Did Not Err by Instructing the Jury with the Antonik Standard for
Annovance and Discomfort

At the close of trial, the trial court instructed the jury that, among other things, o
recover for annoyance and discomfort damages, "[t|here must be an appreciable, substantial,
tangible harm resulting in actual, material physical discomfort." (Supp. 77, Tr. 1618-19). As
demonstrated above (Section 1), this jury instruction was a correct statement of the law. So long
as the trial court charges the jury with instructions "that are a correct and complete statement of

the law," the "precise language of a jury instruction is within the discretion of the trial court.”

4 Accord: Boughton v. Cotter Corp. (10th Cir. 1995), 65 F.3d 823, 831-835 (holding that
plaintiffs could not recover for unrealized fears of cancer and disease as annoyance and
discomfort damages).
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Chambers v. Adm'r, Bureau of Worker's Comp. (Summit Cty.), 164 Ohio App. 3d 397, 2005-

Ohio-6086, 842 N.E. 2d 580, §5 (instruction upheld where it was similar to but not direct quote
from language from caselaw on the subject). Thus, it was not reversible error for the trial court

to instruct the jury on the well-established Antonik standard.”’

Moreover, the trial court's jury instructions needed to include the Antonik
standard to guide the jury in arriving at a proper verdict. "The sole and only purpose of an
instruction, by court to jury, is to furnish guidance to the jury in their deliberations, and to aid

and assist them 1n arrtving at a proper verdict." Atkinson v. Braddock (Knox Cty. 1920),

14 Ohio App. 205, 208. Accord: B.C. Indus., Inc. v. Oglesby & Hug Paving. Inc. (Aug. 26,

1991), Jefferson App. No. 89-J-34, 1991 Ohio App. LEXIS 4071, at *8 ("The general purpose of
jury instructions is to clearly and succinctly define the issues of the case, and by a statement of
the law applicable to the facts developed at trial, assist the jury in arriving at a correct verdict by

proper guidance, aid and assistance.").

Plaintiffs' assert that the Ohio Pattern Jury Instructions ("OJI") provide the proper
standard of instruction for annoyance and discomfort damagcs in this case. (Appx. 21-22, Ct.
App. Opin.,  51-55). OJI suggests the following instruction for annoyance and discomfort

damages:

7 Even if this Court finds that a plaintiff may recover for emotional harms as annoyance and
discomfort damages by establishing the seriousness standard of Paugh, the trial court's jury
instruction is still a correct statement of the law as applicable to the case. The trial court granted
summary judgment to Aldrich on the Plaintiffs' claims of negligent infliction of emotional
distress due to a lack of severity under the standard in Paugh. (Appx. 182, Partial Summary
Judgment Award, p. 7). The only remaining avenue available for Appellee to recover annoyance
and discomfort damages was to prove physical discomfort. Thus, under the facts of this case, it
was not error for the trial court to use the Antonik standard to define annoyance and discomfort
damages.
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"ANNOYANCE AND DISCOMFORT: If you find by the greater
weight of the evidence that the defendant created a nuisance and
the nuisance proximately caused damages to the plaintiff, you will
further decide whether the plaintiff suffered personal annoyance
and discomfort. When considering annoyance and discomfort
damages, no precise rule for ascertaining the damages can be given
as, in the very nature of things, the degree of personal annoyance
and discomfort is not susceptible to exact measurement.
Therefore, you must decide what the plaintiff should have in
money, if any, and what the defendants ought to pay, if any, in
view of the discomfort or annoyance to which the plaintiff may
have been subjected.” OJI-CV 621.13.

This instruction does not define what annoyance and discomfort is, nor does it
explain to the jury how to treat evidence of emotions, fears, and concerns about future
possibilities that did not occur, The trial court foresaw the jury's need for additional guidance at

a pretrial telephone conference on March 20, 2007:

"... lalso specifically in my decision said that what remains to be
tried are proximate cause and damages, 1 think it would be virtual
error to instruct -- essentially to tell the jury that they must award
damages for nuisance without any determination of proximate
cause or those damages or without giving them any guidance as to
-~ well, how do they -- what does the Court mean by annoyance
and discomfort damage? There hag to be some sort of explanation
to the jury as to what that means and how they measure it."

(Appx. 196, Pretrial Rulings, p. 40) (emphasis added). The full Antonik standard had to be given
to the jurors to help them determine whether Plaintiffs' allegations were compensable, and if so,

to what degree.

The only guidance OJI provides for annoyance and discomfort damages is that
they are not susceptible to precise measurement. OJI-CV 621.13. The OJI instructions may
provide sufficient guidance in most nuisance cases, where the physical discomfort is obvious and
is the overwhelming focus of the evidence. In the present case, however, the pattern jury

instruction was insufficient because so much of the evidence, confusingly, was of the type and
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quality that would not qualify as annoyance and discomfort damages. So much of the evidence
was of emotions that were not substantial, tangible, material, or physical. For example, the OJI
instruction would allow recovery for non-physical and unrealized fears such as the fcar that
another 9-11 was occurring, Such a result is clearly wrong, yet the OJI instruction in the context

of the evidence of this case would have allowed it.

OJI does not provide exclusive instructions on Ohio law, and a trial court is not

confined to them. Callahan v. Akron Gen. Med. Ctr., Summit App. No. 22387, 2005-Ohio-5103,

10 ("[TThe instructions found in Ohio Jury Instructions are not mandatory, but rather, are
recommended instructions based primarily upon case law and statutes.") (citation and internal
quotations omitted). The trial court did not abuse its discretion when it provided the Antonik
standard to the jury as an aid for deciding what was (or was not) legally recoverable as

annoyance and discomfort damages.

B. The Trial Court Did Not Abuse its Discretion Giving Limiting Instructions on
Fears and Emotions

The trial court admitted all of Plaintiffs' evidence of fears and concerns, subject to
two limiting instructions, one given on the second day of trial (Supp. 38; Tr. 548) and one given
during the full instructions at the close of trial (Supp. 77; Tr. 1619). These instructions were
proper because (1) they were correct statements of the law applicable to the case, and (2) the
court gave them to prevent juror confusion in response to Plaintiffs' efforts to emphasize fear and

concern as a basis for recovery.

The limiting instructions given by the trial court regarding Plaintiffs' speculative
fears were a correct statement of the law and did not mislead the jury. "[I]f the instructions faitly

and correctly state the law applicable to evidence presented at trial, reversible error will not be
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found merely on the possibility that the jury may have been misled." Smart v. Nystrom

(Montgomery Cty. 1997), 119 Ohio App. 3d 738, 743, 696 N.E.2d 268. "Reversible error
ordinarily can not be predicated upon one paragraph, one sentence or one phrase of the general

charge to the jury." Kendig v. Martin, Franklin App. No. 02AP-408, 2003-Ohio-1525, 932

(quoting Snyder v. Stanford (1968), 15 Ohio St. 2d 31, 41, 238 N.E.2d 563). Accord: Miller v.

BancOhio Nat'l Bank (Apr. 23, 1991), Franklin App. Nos. 90AP-380, 90AP-551, 1991 Ohio

App. LEXIS 2051, at #26-27 ("[A] jury charge is to be viewed in its totality and, if the law is

clear and fairly expressed, reversal will not be warranted upon any alleged error in a part of the
charge.™). Instead, the instruction will be upheld unless, viewed in the context of the totality of
the jury instructions, the challenged instruction "probably misled the jury in a matter materially
affecting the complaining party's substantial rights.” Nystrom, 119 Ohio App. 3d at 743 (citing

Kokitka v. Ford Motor Co. (1995), 73 Ohio St. 3d 89, 93, 652 N.E.2d 671). As discussed above

(Section III, B), a plaintiff cannot recover emotional damages for unrealized fears and non-

existent perils. Thus, the trial court's limiting instructions were a proper statement of the law.

Despite the non-recoverability, and thus, irrelevance of damages for unfounded
fears and concerns under Ohio law, testimony regarding Plaintiffs' fears was pervasive.*® The
trial court allowed the testimony because it determined that it was possibly relevant to other
purposes. (Supp. 29, 72; Tr. 280-81, 285-86). A plaintift's fears or emotions would likely

explain the context and reason for the subsequent actions taken by that plaintiff. Id. (If those

®In fact, testimony about fears and concerns was so prevalent, the trial court commented at the
end of the trial that: "[TThere was testimony -- reference to fear in opening statement and really
throughout a great bulk of these witnesses there was free -- testimony freely given -- about how
all of these witnesses were fearful." (Supp. 72; Tr. 1597-98).
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subsequent actions involved physical discomfort or loss of use, then the jury compensated the

plaintiff accordingly.)®

The trial court's limiting instructions were necessary to prevent juror confusion in
response to Plaintiffs' efforts to emphasize fear and concern as a basis for recovery. When
evidence is admissible for some purposes but not for others, a court should give a limiting

instruction under Ohio R. Evid. 105 to limit the evidence to its proper scope. Dunkelberger v.

Hay, Franklin App. No. 04AP-773, 2005-0Ohio-3102, 925, 27, 29 (holding trial court did not
abuse its discretion in admitting evidence of prior injuries where it twice made clear in a limiting
instruction that the evidence was to be used only for the limited purpose of considering

damages).

The trial court decided that it was necessary to instruct the jury that fear and
subjective concerns were not compensable items of damage, but that they may be relevant for
other purposes. (Supp. 38, 77; Tr. 548, 1619). It was within the court's discretion to give the
limiting instructions. Due to the pervasiveness of the testimony regarding fear and subjective

concerns, the limiting instructions were necessary to prevent the jury from confusing the issues.

¥ A trial court's decision to admit or exclude evidence is within its discretion and will not be
overturned absent an abuse of that discretion that materially prejudices a party. Wightman v.
CONRAIL (1999), 86 Ohio St. 3d 431, 437, 715 N.E.2d 546, cert. denied, (2000), 529 U.S.
1012, 120 S. Ct. 1286 ("The decision of whether or not to admit evidence rests in the sound
discretion of the court and will not be disturbed absent an abuse of that discretion."). Accord:
State v. Chinn (Dec. 27, 1991), Montgomery App. No. 11835, 1991 Ohio App. LEXIS 6497, at
¥43-44, cert. denied, (1993), 506 U.S. 1063, 113 S. Ct. 1063, cert. denied, (2000), 528 U.S.
1120, 120 S. Ct. 944 (finding no abuse of discretion).
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V. THE CASES CITED BY THE COURT OF APPEALS DO NOT STAND FOR THE
PROPOSITION THAT DAMAGES FOR FEARS AND EMOTIONS CAN BE
RECOVERED IN NUISANCE CASES

The Court of Appeals (Appx. 29-34, Ct. App. Opin., 1Y 76-96) cited to cases
allegedly standing for the proposition that subjective fears and emotions are compensable in
nuisance cases. Such an assertion is simply incorrect. None of the cases cited by the appellate
court answered, or even raised, the question of whether feelings and emotions were compensable
as annoyance and discomfort damages. Further, as the cases bear out, a court's occasional use of
the phrase "personal" discomfort is irrelevant to the issue at hand, and in no away distinguishes
between physical discomfort cases and those where damages are allegedly based on non-physical
discomforts. In fact, the cited cases, except one, all involved physical discomforts. The only

case (cited by the Court of Appeals) that relied on fears and emotions, Harford, 1936 Ohio Misc.

LEXIS 1266, at *29, did not award damages. Harford provides no basis for the unprecedented

expansion of nuisance damages contemplated by the Court of Appeals.

A. The Cases Cited by the Court of Appeals Regarding Fears and Emotions Support
Aldrich's Position Regarding Physical Discomforts

The cases relied upon by the Court of Appeals to support its ruling on emotional
damages actually support Aldrich's argument that damages for annoyance and discomfort can be

recovered only for actual, tangible, physical discomforts.

For example, the Court of Appeals cited Polster v. Webb (June 21, 2001),

Cuyahoga App. No. 77523, 2001 Ohio App. LEXIS 2736, as a non-physical discomfort case,
which is remarkable since the Court of Appeals in this case expressly recounted numerous
physical discomforts suffered by the Polster plaintiffs. (Appx. 33-34, Ct. App. Opin., 7 91-96).

"Mrs. Polster testified that for three years, her family was unable to open the windows on the
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side of her house due to the dust, dirt, noise, and smell from the Webbs' property.” Polster, 2001
Ohio App. I.LEXIS 2736, at *13. Mr. Polster testified that "trash would blow onto their yard" and
that his enjoyment of the property was further lessened by the eyesore created by debris on
defendants' property and the swamp-like conditions on his own property caused by defendants'
conduct. Id. These are all physical discomforts because they plainly assaulted the senses of

smell, sight, and hearing. Polster mentioned no fears, emotions, or feelings experienced by the

Polsters.

The Court of Appeals cited Reeser v. Weaver Bros., Inc. (Darke Cty. 1992),

78 Ohio App. 3d 681, 605 N.E.2d 1271, as another non-physical discomfort case that supported
its reasoning. (Appx. 29-30; Ct. App. Opin., §77 ). In Reeser, the defendant's chicken egg
production business resulted in the killing of "all the fish and other living organisms" in
plaintiff's lake. Id. at 684. Far from supporting Court of Appeals' position, Reeser did not
uphold any award for annoyance and discomfort damages; the court simply found that the
plaintiff qualified as an occupant of the land and was eligible to receive such damages, and
therefore remanded the matter "for consideration of Reeser's alleged damages for annoyance and
discomfort." Id. at 694 (emphasis added). The court did not even mention, much less analyze,
any arguments regarding fears and emotions in relation to nuisance damages. Even if the
question of what would qualify as annoyance and discomfort damages had been addressed in
Reeser, such damages could have been properly premised on the physical assault on the senses
engendered by "egg production operations involving 380,000 chickens[,]" which "produced over
a million pounds of organic matter consisting of chicken manure and egg rinse waste-water" a
year. Reeser, 78 Ohio App. 3d at 684-685. This organic matter also produced a "scum" floating

on top of the lake, and resulted in the killing and rotting of an entire lake full of fish. Id.
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The physical discomforts caused by runoff from a defective septic tank in
Bullock, 2001-Ohio-3220, 412, included the necessity of keeping doors and windows closed
"because the noxious odor produced by the effluent made the Bullocks' yard smell 'like an
outhouse." Mr. Bullock, when attempting to cut the grass, "had to wear a mask, take frequent
breaks, and suffered from nausea, headaches and unusual fatigue after the chore." 1d. These are
not physical injuries, but rather physical discomforts caused by the noxious odors affecting
plaintiffs' sense of smell. The Bullock court did make a passing reference to Mrs. Bullock not
letting her grandchildren play in the yard because she was afraid they may catch disease.
However, the court never addressed the issue of whether fears and emotions were compensable
under annoyance and discomfort damages, and there is no indication that defendants even
objected to such evidence. The court merely summarized the testimony that was admitted into
evidence. When it analyzed the law that applied to that evidence, however, the court expressly
held that when determining damages, "[t]he factual question is whether there is an appreciable,
substantial, tangible injury resulting in actual, material, and physical discomfort during the
reasonable use of the property.” Id. at 11 (internal quotation marks and citation omitted). The
evidence of physical annoyances and discomforts easily satisfied this standard. The damages in

another case cited by the Court of Appeals, Lasko v. Akron (Summit Cty. 1958), 109 Ohio App.

409, 410, 166 N.E.2d 771, arose from land fill operations. Those operations caused noise, dust,

"noxious and offensive odors," and insects and rodents to "permeate” and "infest" a neighbor's

home. Id. Lasko made no mention of fears or emotions.””

™ The following cases cited by the Court of Appeals were physical discomfort cases as well:
Columbus Gas Light & Coke Co. v. Freeland (1861), 12 Ohio St. 392, 1861 Ohio LEXIS 154, at
*#1, #11, *13-14 (sense of smell assaulted where potential nuisance involved allegations of
"unwholesome and annoying odors, gases, and stenches arising from conduct” of coke and gas
manufacturing business; court found that damages could not "merely [be] in [one's]
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The Court of Appeals also cited scveral cases that failed to address the question of
whether fears and emotions were compensable. Similar to the Bullock case, the single-sentence

reference to the plaintiffs' concerns about flooding during rain storms in Stoll v. Parrott &

Strawser Props., Inc., Warren App. Nos, CA2002-12-133, CA2002-12-137, 2003-Ohio 5717,

€26, in no way reflects an appellate court's deliberate analysis of whether emotional damages
should be compensable under nuisance damages for annoyance and discomfort. As the Court of
Appeals conceded in its opinion below, this question was not at issue, and was thus never
addressed in Stoll. (Appx. 40, Ct. App. Opin., § 113) (conceding that the Stoll court did "not
directly state[] whether [fear and worry] are specific elements of damage"). The plaintiffs’
damages in Stoll were brought about after defendant's conduct led to 16 floodings of plaintiffs’
yard, resulting in items washing up on plaintiffs' property from an old dump and requiring
extensive clean-up efforts. Stoll, 2003-Chio-5717, §25. These are all physical discomforts. The
appellate court considered only whether the jury's award of annoyance and discomfort damages

was against the manifest weight of the evidence. Id. at M25-26.%"

imagination," and must "materially interfer[e] with their physical comfort") (italics in original);
Eller v. Koehler (1903), 68 Ohio St. 51, 56, 67 N.E. 89 (analyzing jury instruction where
plaintiff's senses of hearing and touch were affected by the alleged "noise or vibration of
machinery" on defendant's adjoining lot); City of Mansfield v. IJunt (Jan. 1900), Fifth Cir.
Richland Cty., 19 Ohio C.C. 488, 1900 Ohio Misc. LEXIS 282, at *12 (affirming nuisance where
city discharged sewage into plaintiff's creek "whereby the waters of said stream were rendered
impure and unwholesome, causing offensive and noxious odors and fumes to arise therefrom, . . .
and . . . plaintiff and his family frequently became and were made sick in consequence thereof");
Angerman v. Burick, Wayne App. No. 02-CA-0028, 2003-Ohio-1469, {11, 20, 21 (affirming
nuisance where operating motor cross track caused "a great deal of noise" that was "piercing,"
and so loud that "it would be difficult for two people to carry on a conversation at a distance of
one meter").

1 The analysis in Stoll also confused evidence of loss of use under the umbrella of annoyance
and discomfort. Instead of analyzing loss of use damages as a separate and independent element
of nuisance damages, Stoll merged lost use damages with annoyance and discomfort. Asa
result, the court justified annoyance and discomfort damages by referencing evidence that
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Other cases cited by the Court of Appeals similarly fail to support its assertion

regarding fears and emotions. Wray v. Deters (Hamilton Cty. 1996), 111 Ohio App. 3d 107,

111-113, 675 N.E.2d 881, held that temporary nuisance damages were compensable in a

| temporary taking. The court accounted for the "attendant dirt, noise, and disruption for a
possible period of three years" while the state dug a large trench through the defendants’
property. Id. at 111. The court noted that the trench may be dangerous, but there was no
testimony or evidence that the appellees were afraid. Furthermore, the court failed to break
down the temporary easement valuation, preventing an analysis of what items it considered

compensable. Gertz v. N. Ohio Rifle Club, Inc. (Apr. 18, 1977), Geauga App. No. 676, 1977

Ohio App. LEXIS 7785, at *3-4, never discussed the factual grounds upon which the annoyance
and discomfort damages were based, much less state that annoyance and discomfort damages

were recoverable for fears and emotions. Weaver v, Yoder (Oct. 3, 1961), Tuscarawas Cty.

C.C.P. No. 35361, 184 N.E.2d 662, 1961 Ohio Misc. LEXIS 259, at *5, 8, enjoined the
defendants' blasting operations because "the smoke, noise and dust resulting from the explosions
constitutes a great discomfort." There was also evidence of significant and repetitive vibrations
and concussions. Id. at *5. The plaintiff received $1000, but not for his fear and emotions.
Rather, Weaver awarded damages on the trespass claim for the damage to plaintiff's home --
namely cracking caused by the vibrations. Id. at *8. No monetary damages were awarded for

the nuisance claim despite the fact that the court mentioned in passing that plaintiff was fearful.

plaintiffs were "unable to use their back field because they lost use of a pond due to flooding,"
and testimony that "established that there are about four acres of property that the family cannot
use, four-wheeler trails were lost, and a rear entrance to the property is not usable." Stoll v.
Parrott & Strawser Props., Inc., Warren App. Nos. CA2002-12-133, CA2002-12-137,
2003-Ohio-5717, §25.

35



1d.>* None of these cases ever addressed the question of whether emotional harms were
q
compensable as annoyance and discomfort damages.
B. The "Personal” Discomfort Cases Cited by the Court of Appeals Also Fail to

Demonstrate that Feelings and Emotions Are Compensable as Annoyance and
Discomfort Damages

In addition to the cases analyzed above, the Court of Appeals cited to additional
cases that purportedly "have held that the plaintiff is entitled to recover damages for 'personal
discomfort and annoyance' without including a physical component.”" (Appx. 29, Ct. App. Opin,,
9 76). Again, those cases fail to address the question of whether fear and emotion are
compensable as annoyance and discomfort damages. The use of the term "personal” in a few of
the cases cited does not mean that non-physical discomfort qualifies as annoyance and
discomfort. The adjective "personal” gives no guidance whatsoever with regard to whether the
discomfort must be physical (i.e., both physical and non-physical discomforts can be "personal").
A close reading of the opinions analyzed below demonstrates both the mischaracterization of

those opinions by the Court of Appeals, and the physical nature of the discomforts involved.

In Graham & Wagner, Inc. v. Ridge (Stark Cty. 1931), 41 Ohio App. 288, 179

N.E. 693, the court, in dicta (and not in any type of "holding"), borrowed the "personal
discomfort” language from a 1926 California nuisance case that was itself based on physical

discomfort. Id. at 293 (quoting Dauberman v. Grant (1926), 198 Cal. 586, 246 P. 319, 321

("'offensive smelling, thick, black smoke,” which emanated from the defendant's smoke-stack,

72 On page 34 of the opinion of the Court of Appeals, the Court cited Weaver v. Yoder (Oct. 3,
1961), Tuscarawas Cty. C.C.P. No. 35361, 184 N.E.2d 662, 1961 Ohio Misc. LEXIS 259, and
asserted that Weaver "did not comment on the breakdown of damages." (Appx. 40, Ct. App.
Opin., 1 112). This assertion is false. Weaver explained the breakdown at 1961 Ohio Misc.
LEXIS 259, at *8.
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was saturated with soot" and carried into plaintiff's house, creating a nuisance)). The discomfort
in Ridge stemmed from a tombstone manufacturing business, which plaintiff complained "was
accompanied by much noise and vibration, distinctly noticeable in her premises, and by reason
thereof she was made nervous and otherwise ill." Ridge, 41 Ohio App. at 290. Of course, noisc

and vibrations affect the senses of hearing and physical feeling, which are physical discomforts.

In Frey, 79 Ohio App. at 67, the question determined on appeal was whether the
trial court should have sustained a defendant's motion for a directed verdict at the close of -
plaintiff's case regarding nuisance damages. The defendant claimed "there was no express
testimony as to the measure of this damage in dollars and cents." Id. at 70. The court held that

the jury should have been allowed to assess "damage by way of physical discomfort to the

plaintiff in the enjoyment of his home and premises.” Id. at 69 (emphasis added).”* That
physical discomfort was brought about by excessive fly ash that was released from defendant's
coal-fired furnace and heating plant. Id. at 66-67. The fly ash inundated plaintiff's premises
inside and out, making it physically intolerable to sit on the porch without cover, and penetrating
the plaintiff's living room, bedrooms, and food. Id. The case made no reference to fears or

emotions.

>3 The "personal discomfort"” language in Frey that was quoted in the decision of the Second
Appellate District (Appx. 28-29, Ct. App. Opin., § 76) below does not represent a holding or
finding of the Frey court, but rather was part of a quotation referenced in dicta that was lifted
from an annotation in the American Law Reports. Frey, 79 Ohio App at 71. The Frey court held
in the syllabus that "[i]n an action for damages resulting from personal inconvenience . . . caused
by a continuing nuisance," it was error to sustain the defendant's directed verdict motion "where
the evidence tends to show damages by way of physical discomfort to the plaintiff in the use of
his home and premises.” Id. at paragraph two of the syllabus. Thus, far from using the term
"personal” to distinguish physical from non-physical discomforts, the Frey court explicitly
equated physical discomfort to personal discomfort.
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C. Reliance by the Court of Appeals on a 1936 Funeral Parlor Case Is Misplaced

Finally, the heavy reliance placed by the Court of Appeals on the 1936 case of

Harford v. Dagenhart (Jan. 27, 1936), Clark App. No. 362, 1936 Ohio Misc. LEXIS 1266,

demonstrates how far the Court of Appeals was reaching to justify its expansion of nuisance
damages. (Appx. 30-32, Ct. App. Opin., 14 78-87). The Court of Appeals cited Harford as a
case that "found the existence of a nuisance in situations where only personal annoyance, rather
than physical discomfort, has been involved." (Appx. 30, Ct. App. Opin., 4 78). Harford found
the proposed operation of a funeral parlor in a purely residential area to be a nuisance because it
would "be distressing to the plaintiff and others who live in the immediate vicinity, interfere with
the comfortable use of their homes, cause them mental distress resulting in lessened resistance to
disease, [and] the value of property in the vicinity will || materially decrease . . . ." Id. at *1-2,
*5-6, paragraph one of the syllabus, Citing almost exclusively to out-of-state caselaw, Harford
represents the lone instance where the Court of Appeals found that a nuisance based principally
on non-physical annoyance existed. Even so, the case says nothing about the availability of

. 4
nuisance damages.5

Can this 1936 funeral parlor case, championed by the Court of Appeals, really
justify the unprecedented expansion of annoyance and discomfort damages to include feelings
and emotions? First, this Court has never adopted Harford or its reasoning. Harford, when faced

with the issue of determining whether the funeral parlor should have been deemed a nuisance,

>* Antonik, too, was an injunction case, not a damages case. Nonetheless, the Court of Appeals
recognized that caselaw supports using the Antonik standard "in a damages context." (Appx. 25,
Ct. App. Opin, § 65) (citing Bullock, 2001-Ohio-3220). Despite this authority, the Court of
Appeals criticized the Antonik standard as being "really more pertinent to the question of
whether a nuisance exists." (Appx. 27-28, Ct. App. Opin., § 71). How can the Court of Appeals
criticize Antonik for not being a damages case (even though Bullock and other cases did analyze
damages) and then follow Harford with respect to damages issues?
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simply chose to follow the holdings of certain out-of-state cases over the holdings of other
out-of-state cases. Harford could have easily chosen to follow those states where funeral parlors
were deemed nuisances only where physical discomforts were involved.”® Until this case,

neither this Court nor any other court in Ghio has followed Harford on these grounds. Since

Harford, at least one court has rejected its reasoning, ruling instead that "damages for bare
personal inconvenience, annoyance and discomfort . . . are not recoverable." Schoenberger,
1983 Ohio App. LEXIS 12345, at *17 (rejecting damages for feelings of anxiety, nervousness,

and vexation). Therefore, the holding in Harford is not binding authority.’ 6

Second, Harford is easily distinguished from the present case because the
plaintiffs in Harford sought injunctive relief, not damages. Harford, 1936 Ohio Misc. LEXIS, at

*1. By contrast, Plaintiffs here seek money damages only and not an injunction. Harford is

3 For example, a case contrary to Harford was L. D. Pearson & Son v. Bonnie (1925), 272 S.W.
375, 376-378, 209 Ky. 307 (holding that the alleged "mental annoyance," "depression," or
"sentimental repugnance" created by a proposed funeral parlor was not enough to create a
nuisance and basing its holding in part on a case preventing a white neighborhood from
prohibiting the establishment of an African-American church; "annoyance which warrants relief
is of a real and substantial character and such as impairs the ordinary enjoyment, physically, of
the property").

Kentucky continues to prohibit recovery for hurt emotions in nuisance cases. Ky. Rev. Stat.
§ 411.560.

* Harford is also out-of-date. It emphasized the "depressed feeling" that would be generated by
a funeral parlor built in a residential area. Harford v. Dagenhart (Jan, 27, 1936), Clark App.

No. 362, 1936 Ohio Misc, LEXIS 1266, at *1, *3, paragraph one of the syllabus. However,
social mores, sensitivities, and tolerances have evolved in the last 70-plus vears such that it
would be difficult to imagine a court today reaching the same conclusion as the pre-World

War II Harford court. Today, it is not uncommon to find funeral homes in modern residential
districts. Simply because one group of people do not like, or are scared by, a certain type of
business (or another group of people, for that matter), the law will not -- and cannot -- redress
such feelings with monetary compensation. The rationale of Harford, even if providing only for
an injunction, stands as an anachronism in modern jurisprudence and tolerances.
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irrelevant for determining the standard for awarding annoyance and discomfort damages because

Harford never addressed the issue of damages.

Injunctions, unlike damages, are sometimes granted in nuisance cases based on

the likelihood or danger of future harm. Sanson Co. v. Granger Materials. Inc., Cuyahoga App.

No. 89050, 2007-Ohio-5852, 410 ("while the past damage to plaintiffs may have been
contpensable, it was proper for the court to enjoin repetition of the harm in the future, to avoid a
multiplicity of suits"). However, compensatory damages are not available except as
compensation for real, physical, material harm that has already occurred. Bullock,

2001-0Oh1o-3220, 11. Accord: Reynolds v. Akron-Canton Reg'l Airport Auth., Stark Cty. App.

No. 2008CA00143, 2009-Ohio-567, Y31 (granting motion to dismiss plaintiffs' nuisance claim
for damages because it was "based upon possible future actions and damages” although "it might
be a valid claim for injunctive relief"). Further, neither a finding of nuisance nor an award of
injunctive relief entitles a plaintiff to monetary damages. "An award of damages does not

inevitably follow the finding of a nuisance." Bullock, 2001-Ohio-3220, 910; Blevins v. Sorrell

{Warren Cty. 1990), 68 Ohio App. 3d 665, 669, 589 N.E.2d 438 (noting that the "finding of
nuisance will permit recovery for inconvenience or annoyance caused by the maintenance of the
nuisance," but holding that "the award of money damages does not inevitably follow a finding of

nuisance") (citation omitted). Accord: Myers v. Wild Wilderness Raceway, Hocking App.

No. 08CA3, 2009-Ohio-874, 139 ("[A]lthough finding a private nuisance allows for the recovery
of damages for annoyance caused by the nuisance, an award of damages does not inevitably
follow the finding of a nuisance.") (internal quotations and citation omitted); Angerman V.

Burick, Wayne App. No. 02-CA-0028, 2003-Ohio-1469, 932-35 (upholding trial court's
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decision to enjoin defendants from operating motor cross track because of excessive noise, but

declining to award damages for annoyance and discomfort).

It is not surprising that no court, until this case, has ever cited Harford as support
for an award of annoyance and discomfort damages for fears and concerns. Harford never
addressed the question of damages.

Proposition of Law No. II: In a trial in which liability has already been admitted and the

questions for the jury are limited to causation and compensatory damages, it is not an
abuse of discretion to exclude evidence relating solely to punitive damage questions.

VI.  THE COURT OF APPEALS SHOULD HAVE UPHELD THE EVIDENTIARY
RULINGS OF THE TRIAL COURT

The trial court's admissibility rulings (both before and during the trial) under
Rules 402 and 403 were not abuses of discretion, and should have been upheld. (Supp. 35-36,
42-44; Tr. 528-33, 667-75) (Appx. 189-90, Pretrial Rulings, pp. 12-15) (Appx. 43, 44, 46, Ct.
App. Opin., 9 127, 141).>" The April 2007 trial focused on only two issues: proximate
causation and damages. The trial court excluded the evidence because it related to liability
questions (Phase I} and to questions of punitive damages (Phases IIT and IV). By excluding the
evidence, the trial court kept the trial focused on relevant issues, prevented tangential
trials-within-trials, and avoided jury confusion. The Court of Appeals sidestepped the trial
court's reasoning and found that Plaintiffs might have been able to recover damages. after the
24-hour evacuation period, and that evidence potentially related to such damages should have

been admitted by the trial court. (Appx. 42-46, Ct. App. Opin., §{ 121-136). The Court of

57 The excluded evidence included testimony about Isotec's past history, the substance of town
hall meetings held after the explosion, and a letter sent to Isotec by Miami Township after the
explosion. The letter and town hall meetings referenced the uncertain cause of the explosion, the
past history at Isotec, and Plaintiffs' fears of future harm. (Supp. 35-36, 42-44; Tr. 528-33,
667-75).
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Appeals speculated as to the possibility that the past history at Isotec "might have been of some
relevance"” to a potential continuing nuisance. (Appx. 47, Ct. App. Opin. §143) (emphasis
added). An appellate court exceeds its authority when it reverses a lower court's evidentiary
ruling for abuse of discretion based on the appellate court's speculation about the facts.
Furthermore, a continuing nuisance did not exist because nothing further happened to affect

Plaintiffs' properties.

A, A Trial Court Has Broad Discretion in Admissibility Determinations

"A trial court has broad discretion in determining whether to admit or exclude

evidence. Absent an abuse of discretion that materially prejudices a party, the trial court's

decision will stand.” Krishbaum v. Dillon (1991), 58 Ohio St. 3d 58, 66, 567 N.E.2d 1291

(citations omitted). "The term 'abuse of discretion' connotes more than an error of law or
judgment; it implies that the court's attitude is unreasonable, arbitrary or unconscionable."

Blakemore v. Blakemore (1983), 5 Ohio St. 3d 217, 219, 450 N.E.2d 1140 (citations omitted).

"In applying the abuse of discretion standard, an appellate court is not free to substitute its own

judgment for that of the trial court." Lumpkin v. Wayne Hosp., Darke App. No. 1615, 2004-

Ohio-264, §12 (citing Berk v. Matthews (1990), 53 Ohio St. 3d 161, 169, 559 N.E.2d 1301).

This Court has further found that:

"[A]n abuse of discretion involves far more than a difference in.. . .
opinion . ... The term discretion itself involves the idea of choice,
of an exercise of the will, of a determination made between
competing considerations. In order to have an 'abuse’ in reaching
such determination, the result must be so palpably and grossly
violative of fact and logic that ii evidences not the exercise of will
but perversity of will, not the exercise of judgment but defiance
thereof, not the exercise of reason but rather of passion or bias."
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Huffman v. Hair Surgeon, Inc. (1985), 19 Ohio St. 3d 83, 87, 482 N.E.2d 1248 (quotation and

citation omitted; deletions in original).

There are good reasons for trial courts to be given ample discretion when
determining the admissibility of evidence. Unlike appellate courts, the trial court views the
witnesses, has a better view of the intentions of trial counsel, hears the proffered testimony, and
examines the trial exhibits in context with the rest of the trial. "An appellate court must be
guided by a presumption that the findings of the trial court are correct, since the trial court is in
the best position to view the witnesses and weigh the credibility of the proffered testimony."
Eite] v, Eitel (Aug. 23, 1996), Pickaway App. No. 95CA11, 1996 Ohio App. LEXIS 3821, at *8
(setting forth the standard of review for determining "the propriety of the trial court's order
limiting the admissibility of evidence"; citations omitted). The trial court, with its ground-level
vantage poin‘i, is also ideally situated to make careful Rule 403 determinations weighing

relevancy versus prejudice of potential evidence. Aerosol Sys. v. Wells Fargo Alarm Servs.

{Cuyahoga Cty. 1998), 127 Ohio App. 3d 486, 497, 713 N.E.2d 441 ("the trial court is in the best
position to determine whether the probative value of the evidence is substantially outweighed by

the danger of unfair prejudice, or of confusing or misleading the jury™) (citation omitted).

B. The Evidence Excluded Was Not Relevant to the Nuisance Damages at Issue

After weighing the competing arguments, the trial court ruled that evidence
relating to the cause of the explosion, Isotec's past history, and post-explosion events and
conduct were irrelevant and inadmissible as to Phase Il compensatory damages. (Appx. 189-90,
Pretrial Rulings, pp. 12-15) (Appx. 43, 46, Ct. App. Opin., { 126, 140) (Supp. 35-36, 42-44;
Tr. 528-33, 667-75). In large part, this ruling flowed from the structure of the litigation. In

October of 2003, the trial court established a four-phase procedure to organize how this class
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action would be conducted. (Appx. 12, Ct. App. Opin., § 17). Phase I would determine liability.
Id. Phase Il would be decertified, allowing Plaintiffs to prove causation and compensatory
damages claims individually. (Appx. 12, Ct. App. Opin., § 19). The damages available included
evacuation expenses, loss of use, and annoyance and discomfort. Phase IIT would then be
re-certified to consider whether punitive damages would be appropriate. (Appx. 12, Ct. App.
Opin., at  20). If nceded, Phase IV would determine the amount of punitive damages to be
awarded. Id. Only Phase 1l issues -- proximate causation and compensatory damages -- were
under consideration at the April 2007 trial. The jury charge did not include the issues relating to
Aldrich's culpability, i.e., issues of liability for the explosion or whether punitive damages should

be awarded.

The evidence excluded by the trial court had no bearing on the annoyance and
discomfort or loss of use damage categories. Stories heard at a town hall meeting after
September 21, 2003, regarding [sotec's past history could not have affected how any of the
Plaintiffs experienced the explosion and evacuation. As the Court of Appeals acknowledged,
"[t]he prior acts in question occurred long before the 2001 (sic) explosion. In fact, the most
recent event was at least three (sic) years earlier, and the statute of limitations for that event had
long since expired by the time of trial.” (Appx. 47, Ct. App. Opin., § 142) (citations omitted).*®

Such evidence could not have added to their physical discomforts in 2003. Furthermore, the

%% The appeals court correctly found that the statute of limitations had expired, but misquoted the
dates. The most recent alleged event took place five years before the explosion in 2003.
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Plaintiffs had already returned to their residences by the time of the town hall meetings, negating

a relationship with loss of use damages.”

The trial court's rulings also prevented the trial from devolving into endless
trials-within-the-trial regarding past history and events that had nothing to do with causation and
damages. If the trial court had admitted the proffered evidence, then it would have also had to
allow Aldrich the opportunity to rebut the evidence by proof that the past situations did not occur
or were falsely described by Plaintiffs' witnesses, that zoning authorities found that Aldrich had
not violated the zoning code, and other similar rebuttals. The trial court would have also had to
allow Aldrich the opportunity to show that it had acted reasonably and responsibly after the
explosion by, among other things, establishing a claims reimbursement process the day after the
explosion to reimburse everyone for their expenses, lost wages, property damage, and other
reimbursements. All this evidence would have required numerous additional witnesses,
including experts, to analyze and rebut allegations regarding prior incidents, greatly lengthening

the trial. Cetlinski v. Brown (6th Cir. 2004), 91 Fed. Appx. 384, 393, 2004 U.S. App. LEXIS

629 (holding under Fed. R. Civ. P. 403 that the trial court properly excluded evidence for reasons
of confusion of issues and undue delay that would result from a series of "mini-trials" relating to
past incidents). The trial court was well within its broad discretion to avoid such irrelevant
back-and-forth between the parties. The trial judge, far from being "unreasonable, arbitrary or

unconscicnable," should have been given the discretion required by law.

7% Similarly, a letter sent to Isotec by Miami Township after the explosion, and evidence
regarding the cause of the explosion would not "have any tendency to establish as more probable
that the plaintiffs experienced annoyance and discomfort." (Appx. 189-90, Pretrial Rulings,

pp. 13-14).

45



C. The Court of Appeals's Continuing Nuisance Speculation Fails

In its opinion, the Court of Appeals explored the possibility of a continuing
nuisance theory. (Appx. 45, 47, Ct. App. Opin., 1] 133-135, 143). Despite "agree[ing] that the
damages must be related to the explosion and evacuation," which were concluded as of
September 22, 2003, approximately twenty-four hours after the explosion, the Court of Appeals
found that if Plaintiffs could prove the existence of a continuing nuisance, then evidence of
Isotec's past history should be admissible because it "might have been of some relevance”
regarding potential damages. (Appx. 47, Ct. App. Opin., § 143).%° The continuing nuisance
theory is wholly speculative and fails under the law and facts of this case. Furthermore, such
factual speculations provide a clear example for why appellate courts should give deference to

trial courts on evidentiary questions.

"A continuing . . . nuisance occurs when the defendant's tortious activity is

ongoing, perpetually creating fresh violations of the plaintiff's property rights. The damage

caused by each fresh violation is an additional cause of action." Weir v. E. Ohio Gas Co.,
Mahoning App. No. 01 CA 207, 2003-Ohio-1229, 18 (citations omitted). Ohio courts have
found continuing nuisances in a variety of situations, often involving constant or recurrent

noises, odors, or pollution. Haas v. Sunset Ramblers Motorcycle Club (Crawford Cty. 1999},

132 Ohio App. 3d 875, 877-78, 726 N.E.2d 612 (noise from recurrent motorcycle races and

practice sessions at motorcycle racing track); Morgan v. Carlson (Apr. 8, 1987), Summit App.

50 The appeals court stated that this hypothetical continuing nuisance, if it existed, could not have
lasted longer than three months (from the time of the explosion until the NO distillation process
was shut down in December 2003). (Appx. 45, Ct. App. Opin., § 135). The appellate court also
conceded that some evidence was presented regarding the cause of the explosion, the town hall
meetings, and Plaintiffs' post-explosion fears. (Appx. 47-48, Ct. App. Opin., 1 145-147).
"However, where the trial court erred was in restricting the evidence to, and in limiting plaintiffs
to recovery only for actual, material, physical discomfort." (Appx. 48, Ct. App. Opin,, ¥ 147).
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No. 12768, 1987 Ohio App. LEXIS 6392, at *2 (seasonal odor from horse manure, where

defendant kept horses too close to plaintiff's property); Orsuto v. Franks Transp., Inc. (Dec. 30,

1983), Ashtabula App. No. 1129, 1983 Ohio App. LEXIS 11209. On the other hand, when a
plaintiff's claim arises from a single tortious act or event, a single nuisance is created, for which
there can only be one cause of action. Weir, 2003-Ohio-1229, 932 (no continuing nuisance

where single Icak released contaminants onto plaintiffs' properties).

A continuing nuisance did not exist here because Plaintiffs did not suffer any
continuing or refreshed physical discomforts after the explosion, evacuation, and immediate
after-effects. The cryogenic distillation operations at Isotec, standing alone, are not sufficient to
award damages. Damages can be awarded only for actual injuries to Plaintiffs that satisfy legal
standards, such as physical discomfort. Angerman, 2003-Ohio-1469, Y12 ("Properly maintained
... roads, buildings, trees, electrical wire's, and oil tanks did not constitute nuisances for they did
not cause injury to anyone."). Plaintiffs' only potential recovery relates to the September 21,
2003, explosion and the evacuation that followed. (Appx. 45, Ct. App. Opin., § 133). Since that
day, there have been zero -- much less recurrent or continuous -- explosions, evacuations,
releases of gas, or any other event at the Isotec plant that could have caused the Plaintiffs
physical discomfort. Not a single "fresh violation" of property rights has been visited upon
Plaintiffs by Aldrich. Weir, 2003-Ohio-1229, q18. Even the Court of Appeals stated that "[a]
harm resulting in actual, material, physical discomfort would not have been present after the

plaintiffs returned to their homes and normal lives." (Appx. 44, Ct. App. Opin., 9 129).

The lack of recurring physical discomforts leaves only fear and speculation as the
basis for any continuing nuisance as envisioned by the Court of Appeals. As demonstrated

above, however, a compensable nuisance cannot reside solely in the minds and subjective

47



feelings of Plaintiffs.*! Because Plaintiffs cannot recover damages for speculative fears about
what might happen in the future, evidence related to such speculation is not admissible. The trial

court did not abuse its discretion in excluding such evidence.

D. The Trial Court Did Not Abuse Its Discretion By Ruling That Any Relevance of
the Excluded Evidence Was Substantially Qutweighed By Its Prejudicial Effect

The trial court excluded the evidence at issue not only because it was irrelevant,
but also because any relevance was "substantially outweighed by unfair prejudice, confusion of
the issues and misleading the jury[.]" (Appx. 190, Pretrial Rulings, pp. 14-15) (Appx. 46, Ct.

App. Opin. § 140). Ohio R. Evid. 403 mandates that such evidence be excluded.

None of the evidence proffered by Plaintiffs and excluded by the trial court
related to how Aldrich's use of its property affected the Plaintiffs and the use of their properties.
Before the explosion, Taylor Ferguson and most other Plaintiffs had never even heard of Isotec,
let alone experienced anything. After the Plaintiffs returned to their homes at the conclusion of
the evacuation, Isotec's use of its property did not affect the Plaintiffs’ properties or their
occupants in any way. The Plaintiffs emotions may have continued beyond their return home,
but those are not compensable under a nuisance theory (at least not where the emotional harm is

not severe and debilitating, as was the case here).

The unfair prejudice to Aldrich by the admission of this evidence would have
been severe. The jury would have been confused as to the basis for admissibility of the

evidence. Plaintiffs spent a significant portion of the trial attempting to inflame the jury's

%! Plaintiffs' counsel conceded that the proffered evidence dealt with the types of subjective
emotional discomforts that the court had alrcady found inadmissible. (Supp. 43; Tr. 670-71). In
response to counsel's admission, the court reiterated to counsel (outside the presence of the jury)
that subjective fears and concerns are not compensable elements of damages under annoyance
and discomfort. (Supp. 44; Tr. 674-75).
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emotions; admitting evidence related to Aldrich's past history or alleged culpability might have
confused the jury into awarding damages because they did not like Aldrich or wanted to punish
Aldrich. Aldrich would have been forced to counter Plaintiffs' evidence with evidence of its
own, showing that it did not engage in conduct worthy of punishment. The trial court decided
that such evidence was relevant to Phase 1II and entirely prejudicial in a Phase 1! trial that was

supposed to be solely about causation and damage.

All these problems arise from evidence that the Court of Appeals speculated
"might have been of some relevance." Such threadbare postulations cannot establish an abusc of
discretion that requires "more than an error of law or judgment.” Blakemore, 5 Ohio St. 3d at
219 (citations omitted). The trial court properly found the excluded evidence to be irrelevant,
and that any relevance was substantially outweighed by its prejudice to Aldrich, confusion of the

issues, and tendency to mislead the jury.

VII.  CONCLUSION

For the foregoing reasons, this Court should reverse the judgment of the Court of

Appeals and reinstate the judgment of the trial court.
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FAIN, Judge.

{1} Plaintifi-appellant Taylor Ferguson appeals from a judgment awarding

Ferguson $100 in compensatory damages against defendant-appelles Aldrich Chemical

Company, Inc. Ferguson's claim arose from an explosion that occurred at the 1sotec
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Factory, which was owned and operated by Aldrich Chemical and was located in
Miamisburg, Ohio. The explosion resulted in the evacqation of residents within a one-mile
range of the factory for approximately 24 hours. A class action was subsequently filed
against Aldrich Chemical, and Ferguson was one of the class members who claimed
damages based on thaories of nuisance, negligence, and strict liabliity.

{§2} Ferguson contends that the trial court erred by omitting the phrase "ultimately
resulting in injury” in its definition of "nuisance" for the Jury, and by instructing the jury thatit
could only award damages for annoyance and discomfort if there were an "appreciable,
tangible harm resulting in actual, material physical discomfort.”

{43} Ferguson also contends that the trial court erred in exciuding evidence of fear
and upset that she suffered, and in holding that she and other plaintiffs could not recover for
the loss of use and enjoyment of their property for any period of time after the 24-hour
evacuation period.

{94} Inaddition, Ferguson contends that the trial court etred in excluding evidence
of prior explosions, detonations, leaks, and similar calamities at Isotec. Finally, Ferguson
contends that the jury verdict, which awarded zero damages for Ferguson’s loss of use and
enjoyment of her home, and for her annoyance and discomfort, was against the manifest
weight of the evidence.

{5} We conclude that the frial court did not err in omitting the words "results in
injury” from the definition of nuisance. Although Aldrich Chemical admitted liability, plaintiffs
were stilt required to establish that the wrongful conduct or hazardous condition proximately

caused their damages. We do agree that the definition of nuisance would have been less
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confusing if it had mentioned Pnjoyment of property. This was not an error meriting reversal
irt itself but is something that can be corrected on remand.

{46} We also conclude that the trial court erred in instructing the jury that a plaintiff
must show an appreciable, substantial, tangible injury resulting in actual, material, physical
discomfort in order to recover damages for annoyance and discomfort. This error materially
misled the jury and requires reversal of the judgment.

{7y The trial court did not err in refusing to admit evidence of fear and upset,
because the court actually allowed plaintiffs to present considerable evidence on this point.
Where the court did err was in instructing the jury that fear and upset could not be
considered in deciding whether the plaintiffs should recover damages for personal
annoyance and discomfort.

{8 We further conclude that the trial court erred in holding that Ferguson could
not recover for the loss of use and enjoyment of her property for any pericd of time that did
not directly follow the 24-hour evacuation period. The plaintiffs alleged a continuing
nuisance after the explosion, and the trial court's reason for Iimiting damages was the
requirement that plaintiffs show actual, material, physical discomfort in order to recover.

{€9) The trial court also erred in excluding evidence of prior explosions or
detonations at Isotec, as the relevance of this evidence was not outweighed by any
patential prejudice. Finally, In view of the disposition of the first four assignments of error,
the issue of whether the judgment is against the manifest weight of the evidence is
overruled as moot. Accordingly, the judgment is reversed, and this cause is remanded for

further proceedings.

Appx. 9



g

[

{9 10} Aidrich Chemical purchased the lsotec factory in 2001. At thattime, and until
December 2003, lsotec was engaged in the process of cryogenic distillation of nifric oxide,
which is a highly hazardous, poisonous, and volatile chemical, The distillation process took
place in a column or cylinder known as "NO3" that contained 500 to 600 pounds of nitric
oxide, During the distillation process, liquid nitric oxide was used for cooling.

{4 11} At about 7:15 a.m. on September 21, 2003, a nitrous-oxide leak occurred in
NO3 and caused nitric oxide to be pumped out into the environment. When nitrous oxide
combines with oxygen, it inmediately forms nitrous dioxide, which is also a hazardous
material and a toxic gas.

{% 12} After the leak was discovered, Isotec called the Miami Township Police
Department to report that one of its units was not belng cooled properly. Isotec indicated
that an additional cooling source would run out in approximately two hours and that an
explosion could oceur if the problem were not brought under control. Consequently, the
police and fire departments arrived at sotec around 8:30 a.m. and shut down the road in
front of the plant. Around 10:15 a.m., the NO3 column suddenly exploded. The gxplosion
was variously described as "massive,” like a "sonic boom” or an "enormous crack,” and as a
huge blast that sounded like a bomb going off. The explosion caused homes, doors, and
windows to move, rattle, and shake, Eyewitnesses also reported seeing a big cloud of rust-
colored gas or a purplish-mixture plume immediately after the blast.

{7 13} Officer Dipletro of the Miami Township Police Department was quite close to
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the explosion. Dipietro indicated that the NO3 column basically came out of the ground and
pieces of debris were going everywhere. As a result, Dipietro and others took shelter under
a fire department vehicle. After the explosion, officials and Isotec personnel drew back from
the immediate area. At that fime, the fire command was focused on a carbon monoxide
tank that had moved, was unstable, and was on fire.

{4 14} Because of concerns about further explosions, people living within a one-mile
radius of the plant were evacuated, along with some others who lived outside that area.
Police officers went door-to-door in the affected areas, explaining to residents that there
had been an explosion and that they should evacuate as soon as possible. At the fime of
the evacuation, no one could give residents an idea of how long the evacuation would last.
Residents in the area left suddenly, often without necessary clothing, medicine, or their
pets, and peoplie who were away from their homes at the time of the explosion were not
able to return to retrieve their belongings. - Approximately 24 hours later, residents were
allowed to return home.

1515} On December 1, 2003, two of the evacuated residents, Christine Banford and
Doug Graeser, filed a class action suit against Aldrich Chemical. The complaint indicated
that the plaintiffs sought fo represent about 2,000 people in 500 homes in the evacuation
area. Subsequently, on December 5, 2003, a second class action was filed by William and
Melissa O’'Donnell.

{f 16} An agreed order consolidating the two cases was filed in September 2004."

Other pending actions were also consolidated, including a complaint brought by 36 plaintiffs

' The O’Donnelis filed a motion to voluntarily dismiss their action under Civ.R.

5
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who lived in the "general area” of the isotec facility, but outside the one-mile radius, and a
complaint filed by 11 other plaintiffs living in the immediate area of Isctec. In June 2006,
these cases were consolidated with the present case by agreed order.

{4 17} Previously, in October 2005, the trial court had filed an order certifying a ciass
actlon and establishing a four-phase procedure. Phase One was to consist of a Jury trial on
fiability issues, said to be; “[W[hether Aldrich factually breached a duty for purposes ofthe
negligence cause of action; whether the conductand resulting explosion demonstrates strict
liahility; {[and] whether the conduct constitutes an absolute or qualified nuisance * * *.”

{1 18} The court also noted that, assuming a liability verdict were to be returned
against Aldrich Chemical:

{4 19} “[Tlhe class action will decertify into a 'second phase’ to allow the Plaintiffs
and all putative Plaintiffs to individually present their causation and compensatory damages
claims to separate juries. Notably, the ‘second phase' juries will be instructed as a matter of
law that the "liability’ verdict was previously determined and that the only issues for thelr
determination are individualized causation and compensatory damages.”

{420} Assuming a recovery in Phase Two, the case would be recertified for Phase
Three, where a jury would consider whether, factually, Aldrich Chemical had acted
maliciously, with the result that punitive damages and an attorney-fee award would be
appropriate. Finally, in the event of a finding of maliclous conduct, the Phase Three jury
would decide, In Phase Four, the amount, if any, of punitive damages that would be

awarded.

41(B), in October 2005, that was granted by the court.
6
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{§21} In October 20086, Aldrich Chemical filed a notice with the trial court indicating
that it would not contest Phase One liability and would accept legal responsibility for the
damages caused by the explosion. The frial court, therefore, canceled the jury trial that was
scheduled for that month and moved forward with Phase Two.

{922} In January 2007, the trial court randomly selected a group of claimants who
would proceed to jury trial on Phase Two, The Phase Two jury trial was held in April 2007
and included testimony from 31 claimants who lived in 17 households in the evacuation
area. The jury was given interrogatories for each claimant that asked the jury to state
whether Aldrich Chemical's "negligence, ultrahazardous activity and/or nuisance had
proximately” caused damage to the particular claimant. Other interrogatories required the
jury to specify sums that would compensate a claimant for any one of six potential items of
damages. These items included: "Loss of Use of a Property before the 24-hour evacuation
nericd”; "Loss of Use of a Property during the 24-hour evacuation period™; "Annoyance and
Discomfort before the 24-hour evacuation period”; "Annoyance and Discomfort during the
24-hour evacuation period”; "Annoyance and Discomfort after the 24-hour evacuation
period”; and "Evacuation Expenses.”

{723} Before the case was submitted to the jury, the trial court decided which items
of damage would be submitted to the jury for each claimant. For example, one claimant
may have set forth evidence of annoyance and discomfort during the evacuation pertod, but
not after. Another claimant may have set forth proof on both these items, but may not have
had evacuation expenses, and so forth, Based on its own interpretation of the evidence

and applicable law, the trial court toid counsel which categories of damage would be

Appx. 13



included on each particular claimant's jury interrogatory.

{4 24} The jury subsequently returned verdicts In favor of the individual claimants in
amounts ranging from $35 to $625. Most claimants received compensation for loss of use
of property during the evacuation, with the vast majority receiving what appeared to be a
standard rate lof $35. Taylor Ferguson was the only claimant who did not receive any
compensation for loss of use of property during the evacuation.

{28} Ferguson was also one of only a handful of ¢claimants who received an award
for annoyance and discomfort before the evacuation. Several ciaimants received amounts
ranging from $50 to $250, and Ferguson received $100. Less than a third of the claimants
received damages for annoyance and discomfort during the evacuation period. Ferguson
was not one; she was awarded zero dollars for this particular claim.

{9 26} The trial court did not include the remaining items of damages in Ferguson’s
interrogatories, so the jury did not consider whether Ferguson was entitled to damages for
loss of use before the evacuation period, annoyance and discomfort after the evacuation
period, or evacuation expenses. Notably, only one claimant was awarded damages ($35)
for loss of use of property before the evacuation period, and only three claimants received
an award for loss of use after the evacuation period, Again, these were minimal amounts,
ranging from $50 to $200. Finally, only one claimant was awarded damages for annoyance
and discornfort after the evacuation period ($50).

{427} Following the jury's verdict, Ferguson dismissed her claim for punitive
damages, and the trial caurt entered a judgment that included a finding of no just reason for

delay. Taylor appeals from the judgment in her favor in the amount of $100.
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{% 28} Ferguson's first assignment of error is as follows:

{429} "The trial court erred in its instructions and/or admonitions to the jury.”

{9 30} Under this assignment of error, Ferguson contends that the trial court erred in
three ways when instructing or admonishing the jury: (1) by omitting the phrase *which
results from injury” from the definition of a nuisance, and/or failing to define nuisance in
terms that included a disruption of the peaceful enjoyment of property; (2} by admonishing
the jury that fears or subjective concerns of homeowners were not compensable; and (3) by
instructing the jury that it could not award damages for annoyance and discomfort unless a
claimant established "appreciable, tangible harm resulting in actual, material physical

discomfort.” Each of these items will be considerad separately.

A. Proximate-Cause Requirement

{431} At a pretrial conference, the court discussed its proposed jury instruction on
the definition of nuisance. The court's original draft proposed the following definition:

{432} "Nuisance is premised on negligence. It consists of a lawful act that is so
negligently or carelessly done as to have created an unreasonable risk of harm which
results in injury to another."

{933} Aldrich Chemical objected to the instruction, and on consideration, the trial
court agreed with Aldrich Chemical that the portion stating "which results in injury” could

mislead or confuse the jury because it seemed to imply that Injuries had in fact resulted,
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when Aldrich Chemical had reserved the right fo contest causation as fo particular
claimants, Accordingly, the trial court said that it would eliminate this clause in the final jury
instructions.

{q] 34} Ferguson contends that removing the phrase "which results in Injury” from the
definition was prejudicial because it forced claimants to show that an injury had occurred,
even though Aldrich had already conceded that it had caused injury by conceding liability
and waiving the liability phase of the trial.

{435} The law provides that:

{9 36} "A trial court should ordinarily give a reguested jury instruction if itis a correct
statement of the law as applied to the facts of the case, and if there was evidence
presented at trial from which reasonable minds could reach the conclusion sought by the
instruction. *** When considering whether to use a jury instruction, it is within the sound
discretion of the trial court to refuse to admit proposed jury instructions that are elther
redundant or immaterial fo the case. * ** Accerdingly, a reviewing court will not reverse
unless an instruction is so prejudicial that it may induce an erroneous verdlet. * * * An
appellate court's duty Is to review the instructions as a whole, and, i]f, taken in their
entirety, the instructions fairly and correctly state the law applicable to ths evidence
presented at trial, reversidle error will not be found merely on the possibility that the jury
may have been misled.'" Anousheh v. Planet Ford, Inc., Montgomery App. Nos. 21960 and
21967, 2007-Ohio-4543, { 15, quoting Wozniak v. Wozniak (1993), 80 Ohio App.3d 400,
410.

{437} We find no abuse of discretion or prejudice as a result of the omission of the

10
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phrase in question. Aldrich Chemical filed a notice with the trial court indicating that i
accepted legal responsibility for the explosion. Subsequently, in January 2007, the trial
court resolved a dispute about the meaning of Aldrich Chemical's "no-contest notice."

{4 38} The trial court first concluded that the “no-contest notice” was ambiguous.
The court then construed the notice as an amendment to Aldrich Chemical's answer and as
an admission of the factual averments pertinent fo the liability Issues in the pending cause
of action. |

{939} According to the court, the liability issues under consideration were
negligence, strict liability, and nuisance. The court concluded that Aldrich Chemical's
stipulation of liability had satisfled the existence of a duty and its breach. However, the
court also concluded that Aldrich Chemical still intended o contest the third element of
negligence, pertaining to proximate causation and injury. Likewise, Aldrich Chemical had
stipulated the conduct of an ultrahazardous activity for purposes of the strict-liability claim,
but not issues of proximate cause and injury.

{§ 40} During its discussion of these matters, the trial court noted the lack of precise
definition in the area of nuisance and the blending of absolute and gualified nuisance with
the elements of strict liability and negligence. The court concluded that Aldrich Chemical
had stipulated that its conduct constituted a nuisance, leaving for resolution whether the
plaintiffs had sustained injury as a proximate result of the nuisance,

{441} We agree with the trial court on these points. Aldrich Chemical admitted that
it had engaged in conduct that created a nuisance. Aldrich Chemical also admitted that it

had been negligent and that it was liable under the theory of strict liability. However, under

11
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any of these liability theories, the plaintiff must stili establish that the wrengful conduct or
hazardous condition proximately caused damages. See, e.g., Temple v. Wean United, inc.
{1977), 50 Ohio St.2d 317, 321, 364 N.E.2d 267, quoting State Auto Mut. Ins. Co. v.
Chrysler Corp. (1973), 36 Ohio St.2d 151, 152 {strict fiability in tort requires a defective
product and proof that the defect was the " ‘direct and proximate cause of the plaintiff's
injuries or loss' "); James v. Cincinnati, Hamilton App. No. C-070367, 2008 -Ohio- 2708, at {f
31 (in a nuisance action, the plaintiff must prove breach of duty to malntain premises free of
nuisance and that the breach proximately caused plaintiff's injuries); and Coffins v. Nall. City
Bank, Montgomery App. No. 19884, 2003-Ohio-6893, at § 22 (elements of a negligence
¢laim include a duty, breach of the duty, and damages caused by the breach). See also
Goldman v. Johns-Manville Sales Corp. (1987), 33 Ohio St.3d 40, 46, 514 N,E.2d 691
(noting that plaintiffs traditionally have the burden of demonstrating that their injuries are
caused by the defendant). Accordingly, the trial court did not err in requiring plaintiffs to
prove that Aldrich Chemical proximately caused their injury and damages.

{1 42} Ferguson also contends that the trial court's definition omitted the concept of
*peaceful enjoyment of property’ and was inconsistent with established definitions of
nuisance. Traditionally, nulsance is defined as " 'the wrongful invasion of a legal right or
interest.’ Taylo_r v. Cinginnati (1944), 143 Ohio St 426, 432, 28 0.0, 369, 55 N.E.2d 724.
"Wrongful invasion' encompasses the use and enjoyment of property or of personal rights
and privileges." Kramer v. Angel's Path, L.L..C., 174 Ohic App.3d 359, 2007-Ohio-7099,
882 N.E.2d 46, § 15. A private nuisance has also been defined as "a nontrespassory

invasion of another's interest in the private use and enjoyment of land.” Brown v. Scjofo

12
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Cty. Bd. of Commyrs. {1993), 87 Ohio App.3d 704, 712, 622 N.E.2d 1183,

{1 43} The triaf court did not define "nuisance” in the jury instructions, beyond noting
that it is a lawfu! act so negligently done that it creates an unreasonable risk of harm. The
colrt went on to discuss the three potential types of recovery for a nuisance: ioss of use,
annoyance and discomfort, and evacuation expenses. The court described loss of use
simply as compensation for the “reasonable loss of use” of property, without mentioning the
concept of enjoyment of the property.

{9 44} "A trial court is not required to give a proposed jury instruction in the precise
language requested by its proponent, even if the proposed instruction states an applicable
rule of law. Instead, the court has the dis¢retion to use its own [anguage to communicate
the same legal principles. * * * Moreovet, if the court's instruction correctly states the law
pertinent to the issues raised in the case, the court's use of that instruction will not
constitute error, even if the instruction is not a full and comprehensive statement of the law.
** * Finally, the court has the discretion to refuse to give a proposed jury instruction if that
instruction is either redundant or immaterial to the case.” Henderson v. Spring Run
Aflotment (1994}, 998 Ohio App.3d 633, 638, 651 N.E.2d 489,

{145} The trial court's explanation of nuisance would probably have been more
helpful if it had included the traditional definitions that we have recited, but the omission by
itself would probably not require reversal. However, since the judgment is belng reversed,
and this cause is being remanded for further proceedings, the definitions of nuisance

quoted from Kramer and Brown would be helpful to the jury and should be included.
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B. Requirement of Physical Discomfort

{9 46) Ferguson's next argument is that the trial court should have allowed the
claimants to recover for annoyance, fear, or concern without Imposing a requirement that
they must have encountered actual, material, physical discomfort. Ferguson contends that
the trial court further erred in giving a "physical discomfort” instruction, which caused the
jury to believe that Ferguson and other claimants must show a physical injury before they
could recover damages for annoyance and discomfort.

{1 47} Before the trial, both sides filed maotions to exclude or limit evidence and also
submitted proposed jury instructions. A critical consideration was whether the plaintiffs had
to show an appreciable, substantial, tangible injury resulting in actual, material, physical
discomfort in order to recover damages for annoyance and discomfort under the nuisance
claim. The defendants contended that such a showing was necessary, while plaintifis
asserted that the concept of material or substantial physical discomfort was merely related
to the existence of a nuisance and was not a prerequisite for recovering damages for
annoyance.

{48} During a March 2007 hearing, the trial court stressed that "physical harm” and
"physical discomfort’ are two different concepts. The trial court also concluded that the jury
would need guidance as to what was meant by anncyance and discomfort damage. After
reviewing some case law, the trial court stated:

{449} "I'm sort of gravitating to the thought that what the jury would be instructed
would be that there must be, quote, appreciable, substantial, tangible injury resuiting in

actual material and physical discomfort. Thattextis pulled verbatim out of the Bullock case
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and it's the text that is repeated in the other appellate districts.

{9150} "And so I'm really gravitating to the position that the Court would not tell the
jury —instruct the jury that there must be substantial physical discomfort but the Court would
instruct the jury that there must be appreciable, substantial, tangible injury resulting in actual
material and physical discomfort. But there must be physical discomfort as opposed to
nonphysical discomfort. But, again, discomfort doesn’t mean harm.”

{1 51} The court allowed the parties to submit writben memoranda on the issue and
then held another conference in early Aprit 2007. At this conference, the court concluded
that the plaintiffs must establish physical discomfort in order to recover compensatory
damages. The court also rejected plaintiffs' contention that nonphysical personal
anpnoyance and discomfort could be a compensable item of nuisance damages. In
particular, the court reasoned that if the plaintiff must show appreciable, tangible injury
resulting in actual, material, and physical discomfort to prove nuisance, then the
compensable item must also be physical discomfort. By the same token, if nonphysical
personal discomfort were compensable, that item would have been Included in the definition
of a nuisance. The trial court, therefore, rejected plaintiff's suggested use of 3 Ohio Jury
Instructions (20086), Section 345.13(4). This standard Ohio jury instruction states.

{152} "If you find by the greater weight of the evidence that the defendant created a
nuisance and the nulsance proximately caused damages to the plaintiff, you will further
decide what damages, if any, should be awarded to the plaintiff.

O

{954} "ANNOYANCE AND DISCOMFORT. if you find by the greater weight of the
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evidence that the defendant created a nuisance and the nuisance proximately caused
damages to the plaintiff, you will further decide whether the plaintiff suffersd personal
annoyance and discomfort. When considering annoyance and discomfort damages, no
precise rule for ascertaining the damage can be given as, in the very nature of things, the
degree of personal annoyance and discomfort is not susceptible to exact measurement.
Therefore, you must decide what the plaintiff should have in money, if any, and what the
defendants ought to pay, if any, in view of the discomfart or annoyance to which the plaintiff
may have been subjected.” 3 Ohio Jury Instructions (2006}, Section 345.13(2) and (4).

{55} In rejecting this instruction, the trial court again stressed that "physical
discomfort is not equivalent to bodily injury” and that the jury would be instructed that bodily
injury need not be shown. The court also stated that the plaintiffs would not be permitted to
testify that they were fearful or emotional, or that they had experienced nonphysical
subjective discomfort, because such testimony, standing alone, was neither relevant nor
admissible. However, the court commented that this evidence might be relevant and
admissible in the context of other factual issues.

{9 56} The courtfollowed this up at trial by instructing the jury during the testimony of
one witness:

{9157} "[l]n this trial one of the items that is not the subject of a damage calculation
by the jury are the fears or the subjective concerns of the homeowners, and there may be
testimony of upcoming witnesses that may have relevance in a limited degree with respect
to other testimony, but just so you understand at this point you are not to be — you will not

be awarding any damages based upon any of the individual homeowner's internal fears or
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concermns.”

{9 58} Atthe end of the trial, the court instructed the jury that if would address three
categories of damages: “loss of use of property, annoyance and discomfort, and
evacuation expanses." The court instructed the jury:

{4 39} "When considering annoyance and discomfort damages, no precise rule for
ascertaining damage can be given, as, in the very nafure of things, the degree of personal
annoyance and discomforf is notf susceptible to exact measurement. However, a plaintiff
may not recaver for trifling annoyance and unsubstantiated or unrealized fears. There must
be an appreciable, substantial, tangible harm resulting in actual, material, physical
discomfort. However, the plaintifis need not establish bodily injury to establish physical
discomfort. Furthermore, evidence of pecuniary loss is not required to establish damages
for discomfort and annoyance.”

{9 60} Again, we review the Instructions and admonitions for abuse of discretion and
prejudice. As a preliminary point, we note that "[t}he measure of damages for tort harm to
land is the same whether the theory of recovery is trespass, nuisance, negligence, or strict
liability." Francis Corp. v. Sun Co., Inc. (Dec. 23, 1999), 8th Dist. No. 74066, 1989 WL
1248534, * 1. Accord Weber v. Obuch, Medina App. No. 05CA0048-M, 2005 -Chio- 6983,
at  12. Thus, parties who sustaln injury to real properly may recover "(1) reasonable
restoration costs * * *; (2) compensétion for the loss of the use of the property betwéen the
fime of the injury and the restoration * * * ; and (3) damages for personal annoyance and
discomfort if the plaintiff is an occupant of the property." Horrisberger v. Mohimaster

(1995), 102 Ohio App.3d 494, 495-500, 657 N.E.2d 534,
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{4 61} Aldrich Chemical does not dispute that Ferguson may recover damages for
annoyance and discomfort. However, Aldrich Chemical argues that under Anfonik v.
Chamberiain (1847), 81 Ohio App. 465, 78 N.E.2d 752, Ohio law has always reguired "an
appreciable, substantial, tangible injury resulting in actual, material, physical discomfort’
before a party can recover damages for annoyance and discomfort in nuisance cases. In
opposition, Ferguson contends that Anfonik and other cases simply include a physical
component to define the existence of an actionable nuisance, not to restrict the damages
that may be recovered for annoyance and discomfort.

{4 62} In Anfonik, the Ninth District Court of Appeals considered whether to dismiss a
pefition for an injunction against a company that wanted to build an airport. The petition
had been brought by neighboring landowners, who objected to the pofential noise, dust,
trespassing crowds, annoyance, fright and fear of physical harm, and depreciation of
property values that could occur if the airport wers built. In deciding whether the plaintiffs
had shown sufficient evidence to warrant an order for an injunction, the Ninth District
abserved that "nuisance in law, for the most part consists in so using one's property as {o
injure the land or some incorporeal right of one’s nelghbor.” 81 Ohio App.3d ai 475. The
Ninth District further noted:

{4 63} "The necessities of a social state, especlally in a great industrial community,
compel the rule that no one has absolute freedom in the use of his property, because he
must be restrained in his uge by the existence of equal rights in his neighbor to the use of
his property. This rule has sometimes been erroneously interpreted as a prohibition of all

use of one's property which annoys or disturbs his neighbor in the enjoyment of his
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property. The question for decision is not simply whether the neighbor is annoyed or
disturbed, butis whether there is an injury to a legal right of the neighbor. The law of private
nuisance is a law of degree; it generally turns on the factual question whether the use to
which the property is put is a reasonable use under the circumstances, and whether there is
‘an appreciable, substantial, tangible injury resulting in actual, material, physical discomfort,
and not merely a tendency to injure. it must be real and not fanciful or imaginary, or such
as results merely in a trifling annoyance, inconvenience, or discomfort.' " Id. at 476-477,
quoting 39 American Jurisprudence (1942), Nuisances, Section 30,

{1 64} Because Antonik involved the issue of injunctive relief, not damages, the court
used the above standard only in discussing whether a nuisance had occurred. The court
concluded in Antonik that the maze of cﬁnflicting evidence prevented it from stating the
plaintiffs' legal injury with any accuracy. Id. at 478. As a result, the court held that the
plaintiffs had failed to establish the irreparable injury needed for an injunction, and
dismissed the case. Id.

{4 65} Asnoted, Anfonik does not contain any discussion of the potential elements of
damages in nuisance cases, Despite this fact, the above language in Antonik has been
used ina damages context. In Bulfock v. Ofes (Sept. 24, 2001}, Mahoning App. No, 99 CA
223, 2001 WL 1199888, * 2, the trial court awarded $10,000 in damages to the plainfiffs,
after finding that the defendant's defective septic tank was a nuisance. Id. at* 1. On
appeal, the defendants contended that the judgment was against the weight of the
svidence, Before discussing the evidence, the Ninth District noted:

{4 66} "An award of damages does not inevitably follow the finding of a nuisance. **
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* However, in assessing the damages for the maintenance of a nuisance, the trier-of-fact
may ook 'to Injury as occurs to the use of the property as a residence, taking into
consideration the discomfort and annoyance which the owner has suffered from the
nuisance." Frey v. Queen City Paper Co. {1846), 79 Ohio App. 64, 70. The amount of
annoyance or inconvenience that will constitute a legal injury, resulting in actual damage,
cannot be precisely defined and must be left to the discretion of the trier-of-fact, ***

{9 67} "Damages may be awarded simply for discomfort or annoyance in the use of
the property, the discomfort does not need to be constant, the value of the property
depreciated, the health of the occupants compromised, or the rental value of the property
impaired. **™* The factual question is whether there is an 'appreciable, substantial,
tangible injury resulting in actual, material, and physical discomfort’ during the reasonable
use of the property. Rautsaw v. Glark (1985), 22 Ohio App.3d 20, 21. Evidence of
pecuniary loss is not required to recover damages for discomfort and annoyance caused by
a nuisance. * * * The assessment of those damages is within the province of the
trier-of-fact and the reviewing court should not substitute its judgment unless the judgment
appears to be the result of passion or prejudice and manifestly excessive.” Buffock at* 2.

{768} In applying the above standards, the Ninth District commented on the
following evidence during a two-year period when effluent continued to drain into the
plaintiffs’ yard:

{9 69} "The Bullocks lost the use of their backyard and the pool located there for
family and neighborhood get-togethers due fo the standing effluent on the surface of their

yard. Mrs. Bullock could not let her grandchildren play in the backyard because she was
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afraid they may get diseases from the waste. Cuiting the lawn in the affected area also
caused problems. Mr. Bullock had to wear a mask, take frequent breaks, and suffered from
nausea, headaches and unusual fatigue after the chore. The effluent saturation on the
Bullocks' yard altered the grading of the ground, requiring fill dirt to repair the damage.
Further, due to the altered grading, the damage to the pool area necessitated pool repairs.
Finally, doors and windows to the house had to remain closed because the hoxious odor
produced by the effluent made the Bullock's yard smell 'like an outhouse.”” Bullock at* 3.

{4 703 Ferguson and Aldrich both rely on Bulflock as support for their respective
positions, Ferguson contends that physical discomfort is not required because the
damages in Buflock included worry about grandchildren playing on the property. Aldrich
cites Bulfock, among other cases, for the severity of the annoyance or intrusion on which
damages are based, such as foul odors, stench from dead fish, excessive fly ash, and
nearly continuous and overwhelming noise.

{971} In the case before us, the trial court focused on the fact that physical
discomfort is part of the definition of a nulsance and reasoned that damages for nuisance
could not, thergfore, Include nonphysical discomfort. The problem with this reasoning,
however, is that courts have used various standards that do not necessarily include a
physical-discomfort component. Instead, the pertinent focus is on whether the annoyance
or discomfort is materlal and substantial, as opposed to trifling. Furthermore, evenif a
physical component is present, as in Bullock, the appropriate focus is on the impact "during”
the reasonable use of the property. In the present case, the explosion had a substantial

physical Impact, and the explosion is the event from which the claims for damages flow.
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Furthermore, as plaintiffs contend, this issue is really more pertinent to the question of
whether a nuisance exists.

{972} In Columbus Gaslight & Coke Co. v. Freeland (1861), 12 Ohio St, 392, the
Ohio Supreme Court focused on whether the plaintiff had suffered a "legal injury” — which
was described as "a real, material and substantial injury.” Id. at 400. Subsequently, in Effer
v. Koehler (1903), 68 Ohio St. 51, 67 N.E. 89, the plaintiff claimed a nuisance due to the
vibration and noise of the defendant's machinery. The Ohio Supreme Court stated:

{73} "[Ilt has always been the taw that, in order to subject one to an action for
nuisance, the injury must be material and substantial. It must not be a figment of the
imagination. It mustbe tangible. In Columbus Gas, etc., Co. v. Freeland, 12 Ohio St. 392,
this court settled this question for this state in the following definite resolution: 'What
amount of annoyance or inconvenience w;ill constitute a nuisance, being a question of
degree, dependent on varying circumstances, cannot be precisely defined.’" Effer, 68 Ohio
St at 55,

{4 74} In a subsequent situation involving a city’s discharge of sewage into natural
* water, a circuit court concluded:

{175} "In a case for injury to the comfortable enjoyment of property, by the owner
and occupant thereof, no precise rule for ascertaining the damage can be given, as in the
very nature of things, the subject matter affected is not susceptible of exact measurement,
therefore the jury must be left to say what in their jJudgment the plaintiff ought to have in
money, and what the defendant ought to pay, in view of the discomfort or annoyance to

which the plaintiff and his family have been subjected by the nuisance, together with such
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additional sum as will compensate plaintiff for loss of time and expenses caused by
sickness of himself and family due to the nuisance. The recovery is only limited to the
actual damage sustained." Mansfield v. Hunt (1900}, 19 Ohio C.C. 488, 10 Ohio C.D. 567,
1900 WL 1068, * 6.

{4 76} Other casas have held that the plaintiff is entitled to recover damages for
"personal discomfort and annoyance” without including a physical component. Graham &
Wagner v. Ridge (1931), 41 Ohio App. 288, 283, 179 N.E. 693. Accord Frey v. Queen City
Paper Co. (1948), 79 Chio App. 64, 71-72, 66 N.E.2d 252 (using personal-discomfort-and-
annoyance standard in case Involving fly ash that settled on plaintiff's property. There, the
court stated that " '{fjhe authorities strongly preponderate in support of the doctrine that an
occupant of real estate (whether owner or not) may recover damages for personal
discomfort, annoyance, etc., resulting fo him from a nuisance, in addition to, or separate
from, damages suffered in respect of the market value of the premises, or injuries to or
destruction of building, crops, etc., thereon'").

{§ 773 Other cases using a similar approach include Lasko v. Akron (1958), 109 Ohio
App. 409, 412-413, 166 N.E.2d 771 (no specific claims of physical discomfort in case,
"measure of damags for nuisance is * * * the discomfort, annoyance and inconvenience in
the use of the plaintiffs property"); Geriz v. N. Ohio Riffe Club, inc. (April 18, 1877), Geauga
App. No. 676, 1977 WL 189383, * 1 (no indication of physical discomfort where a rifle club
obtained a permit to engage in trapshooting on property near plaintiff's home; the appeliate
court affirmed a $1,000 damages award against the club for "personal discomfort and

annoyance"); Reeser v. Weaver Bros., Inc. (1992), 78 Ohio App.3d 681, 694, 605 N.E.2d
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1271 (the discussion by the Second District Court of Appeals does not indicate that the
damages involve physical discomfort; the Second District held that an occupier of land
where a "fish-kill” in a lake occurred due to pollution could recover the damages, if any, that
resulted from "discomfort and annoyance"y, Wray v. Deters (1896), 111 Ohio App.3d 107,
113, 875 N.E.2d BB1 (a trench dug in the plaintif’s backyard involved noise, danger,
annoyance, dirt, and disruption of life, but there was no Indication of physical discomfort.
The court held that temporary nuisance elements of inconvenience and annoyance may be
considerad in determining the fair market value of a temporary easemeant).

{178} We have found the existence of a nuisance in situations where only personal
annoyance, rather than physical discomfort, has been involved. In Harford v. Dagenhart
(1936), 21 Ohio Law Abs. 308, 1936 WL 2027, the plaintiff sought to enjoin the defendant
from operating an embalming or undertaking establishment or funeral home in the
defendant's house, which was located in a residential area. 1936 WL 2027 at*1. There
was no indication in Harford that the use would expose the plaintiff to noxious smells or
chemicals, or to the risk of disease. Id. at* 1-2. Instead, the contention was that operation
of the funeral parlor would:;

{9 793 “[Ble distressing to the plaintiff and others who live in the immediate vicinity,
interfere with the comfortable use of their homes, cause them mental distress resulting in
lessened resistance to disease, that the value of property in the vicinity will be materially
decreased.” Id. at* 2.

{9180} In considering whether an injunction against the operation should he granted,

we discussed the trend toward finding that the operation of a funeral parlor in a residential

24

Appx. 30



5=

area is a nuisance. We noted authority rejecting the conclusion that nuisances could not
exist in the absence of "questions of communicating disease or fouling the air." Harford at*
5. In this regard, we guoted from a decision of the Missouri Supreme Court:

{{ 81} " ‘In other words, * * * for such an establishment to constitute a nuisance, its
character must be such as to directly affect the health or grossly offend the physical senses,
This position is without support in the decided cases. * * * A careful reading of the cases
will disclose that what has been siressed, and * * * made the basis of injunctive relief, is
this: Constant reminders of death, such as an undertaking establishment and the activities
connected with it, give rise to, impair in a substantial way the comfort, repose, and
enjoyment of the homes which are subject to them, ™ 1d,, guoting from Street v. Marshalf
(1927}, 316 Mo. 688, 706, 281 S.W. 494,

{9 82} In Harford, we went on to note that:

{983} "In an early leading case, Sajer ef v. Joy ef (Mich.), 164 NW 507 it is said:

{9 84} " ‘It requires no deep research in psychology to reach the conclusion that a
constant reminder of death has a depressing effect upon the normal person,’

{985} " 'A mere trifling annoyance, inconvenience or discomfort to one with too
fastidious or refined tastes will not constitute a nuisance, yet a nuisance exists where
noxious odors or other conditions are a substantial annoyance or a physical discomfort to
an ordinary person, or an injury to his health or property.’ Joyce on Nulsances, Par. 157 &
162; Wood on Nuisances, Par. 600, 20 R.C.L. 382-3,

{86} " ‘Disturbance of the enjoyment of the comfort of one's home has been

ciassified as within the sphere of the physical.' Bragg v. Ives (1927) (va.) 140 SE 666."
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1938 WL 2027 at * 5-6.

{487} Accordingly, we concluded in Harford that the injunction against operation of
the funeral home should be granted. Id, at* 11. Notably, we used the disjunctive standard
of "substantial annoyance or physical discomfort.” Id. at * 5,

{788} Likewise, in Angerman v. Burick, Wayne App. No. 02CA0028, 2003-Ohio-
1469, the Ninth District Court of Appeals affirmed a permanent injunction against operation
of a motocross track, where the "noise generated by the track was pierclng and annoying
and interfered with the peace and quiet * * * enjoyed In the area before the track was
opened.” Id. atq 20.

{189} The Ninth District Court of Appeals did conclude in Angerman that the trial
court had properly refused to award damages for annoyance. However, this decision was
not based on the plaintiff's failyre to prove physical discomfort. Instead, the Ninth District
noted that a few items of festimony about annoyance and inconvenience from dust and
noise "fall short” of proving that the trial court had lostite way in refusing to award damages.
ld. at §] 35. In addition, the Ninth District Court of Appeals noted that the plaintiffs had
requested economic damages for diminution in vaiue but did not also seek compensatory
damages for annoyance and discomfort. Id. at § 36.

{4 20} Similarly, in Stolf v. Parrott & Strawser Properties, Inc., Warren App. Nos.
CA2002-12-133 and CA2002-12-137, 2003-Ohio- 5717, a jury awarded the plaintiffs
$175,000 Vin damages for discomfort and annoyance, when the evidence showed 16
occasions on which water from an adjacent development had overflowed onto their

property. Id. at 9 25. On appeal, the Twelfth District Court of Appeals affirmed, finding that
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the verdict was not against the manifest weight of the evidence. Id. at §26. The evidence
recounted by the Twelfth District Court of Appeals reveals inconvenience and annoyance,
but not necessarily “physical discomfort.” Specifically, the family in Stoff was unable at
times to leave the property and get to work and had to clean up dehris after flooding. Id, at
11 25. These matters were unguestionably annoying, but there is no indication that actual,
material, physical discomfort was involved.

{491} In Polster v. Webb (June 21, 2001), Cuyahoga App. No. 77523, 2001 WL
703875, the trial court concluded after a bench trial that the plaintiffs had failed to sustain
their burden on damages. Id. at* 1. The Eighth District Court of Appeals reversed, finding
that the plaintiffs’ testimony that they were "annoyed by the condition of the * * ¥
[defendants'] property constitutes suificient evidence to prove their entittement to damages.”

Id. at * 4, The alleged nuisance was the defendants’ operation of a commercial
landscaping/snow blowing business on residential property. Id. at* 1. The Eighth District
Court of Appeals noted;

{992} "Pursuant to Section 928(1){(c) of the Restatement of Law 2d, Torls,
appellants, as occupants, are entitled to damages for the annoyance and discomfort
caused by the nuisance on the Webbs' property. At trial, Mrs. Folster testified that for three
years, her family was unable to open the windows on the side of her house due to the dust,

dirt, noise, and smell from the Webbs' property. She also testified that the situation

lessened her enjoyment of her property. Mr. Polster testified that the Webbs' trash would

blow onte their yard and that debris including old tires located behind a shed on the Webbs'

property was an eyesore. He also testified that John Webb dug up his drain tile, causing a
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swamp-like condition on their property and that the condition lessened their enjoyment of
the property.” 1d. at * 4, ¢iting Restatément of the L.aw 2d, Torts (1965), Section 929(1).

{993} Notably, Section 829(1) of the Restatement says nothing about a requirement
of physical discomfort — it merely states that one element of damages Is "discomfort and
annoyance” to occupants. Comment e to Subsection (1), clause (¢) also states as follows:

{1 94} "Discomfort and other bodily and ‘mental harms. Discomfort and annoyance to
an occupant of the land and to the members of the household are distinct grounds of
compensation for which in ordinary cases the person in possession is allowed to recover in
addition to the harm to his proprietary interests." We note that if recovery were limited to
physlcal discomfort only, the Restatement would not refer to "other bodily and mental
harms.”

{9 95} On remand, the trial court In Pofster awarded $10,000 in damages to the
plaintiffs. See Polster v. Webb, 160 Ohio App.3d 511, 514, 2005-Ohin-1857, 827 N.E.2d
864, at§ 9.

{4196} In view of the above discussion, we conclude that the trial court erred in
instructing the jury that plaintiffs had to establish "an appreciable, substantial, tangible harm
resulting in actual, material physical discomfort.” This etror was further compounded by two
matters that would likely have confused the jury even if the instruction were legally correct.

{197} The first problem is that the court substituted the word "harm” for the word
"Injury” In the standard taken from Antonik. See Anfonik, 81 Ohio App. 465, 476 (noting that
a "nuisance" requires "an appreciable, substantial, tangible injury resulting in actual,

material, physical discomfort”), The court then told the jury that bodily injury was not
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required.

{4 98} This may have been the trial court's attempt to distinguish between “harm”
and "injury" and add clarity, but it would likely have had the reverse effect of confusing the
jury. Alayperson would typically equate the word *harm” with the word “injury.” A layperson
would also likely see liftle difference between "bodily injury” and an "appreciable, substantial
harm” causing "actual, material, physical discomfort." Nonetheless, the jury was told that
these two items are different, when they appear to be similar,

{999} The second area of likely confusion involves the trial court's division of
annoyance and discomfort into separate phases {preevacuation, evacuation, and
postevacuation). These distinctions are artificial and confusing. As only one exampie, this
led to the court’s willingness ta let the jury consider the preevacuation annoyance and
discomfort of an individual who testified that she heard a "terrible boom” and *felf* it in her
stomach. By the same foken, the jury was not allowed to consider the same individual's
annoyance and discomfort during the 24-hour period after the evacuation, because she did
not testify about having "substantial physical® discomfort during that time frame.? Again,
these distinctions are artificial and narrow, as a result of which they were likely to have been
confusing to the jury.

il 100} "A jury charge must be considered as a whole and a reviewing court must
determine whether the jury charge probably misled the jury in a matter materially affecting
the complaining party's substantial rights.” Beckerv. Lake Cty. Mem. Hosp. W. (1990), 63

Ohio 8t.3d 202, 208, 560 N,E.2d 165. In the case before us, the jury charge was incorrect

The party in question did testify that she was uncomfortable where she ended
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and would likely have misled the jury even if it had been a correct statement of the law.

{f 101} Incase before us, the explosion was the nuisance or precipitating event that
necessitated the need for an evacuation of residents within about a one-mite radius. The
explosion created a substantial physical impact. Nonetheless, this type of situation differs
from Bulfock and many other nuisance cases, where the nuisancs, although temporary,
oceurs over a period of time during which the plaintiffs continue to use their property.®

{9102} In Bullock, the nuisance arose from a defective septic tank located on the
defendants’ property, which had been declared a nuisance by the Board of Health. The
nuisance continued for two years, and was still in existence at the time of trial, but was
considered "temporary” because It was capable of being abated. Bullock, Mahoning App.
No. 99 CA 223, 2001 WL 1199858, at* 1. The annoyance and discomfort arose from the
plaintiffs' exposure to foul odors in thefr backyard, the loss of the use of thelr yard, and the
hushand's nausea while cutting his grass during the two-year period. Id. In discussing the
issue of damages for annoyance and discomfort, the court observed that:

{4 103} "It Is not necessary that the property owners be driven from their dwelling
before an award of damages for nuisance is justified. * * * Damages may be awarded
simply for discomfort or annoyance in the use of the property; the discomfort does not need
to be constant, the value of the property depreciated, the health of the occupants

compromised, or the rental value of the property impaired. * * * The factual question is

up staying during the evacuation and that the experience was a big inconvenience.

* The plaintiffs did contend at trfal that the nitrous-oxide distillation was a
continuing nuisance until December 2003, when the process was finally abated. We
will discuss this matter later In our opinion.
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whether there is an ‘appreciable, substantial, tangible injury resulting in actual, material, and
physical discomfort’ during the reasonable use of the property.” (Emphasis added.) Id. at*
2.

{9 104} In contrast, the plaintiffs in the present case were driven from their property
by the nuisance and did not continue to use the property. Furthermore, the court in Buflock
did distinguish between "physical discomfort’ and annoyance or inconvenience, by stating
that "[tihe testimony, if believed, establishes injuries in the form of inconvenience,
annoyance and physical discomfort supporting an award of damages.” Id, at* 3. Had the
court felt that there must be a physical component to annoyance and inconvenience, the
court would not have made such a distinction, Accordingly, we see no conflict or significant
difference between Buliock and the present case.

{1105} We review the trial court’s instructions for abuse of discretion, which "
‘connotes more than an etror of law or judgment; it implies that the court's attitude is
unreasonable, arbitrary or unconscionable.'" Blakemaore v. Blakemore (1983}, 5 Ohio St.3d
217,219, 450 N.E.2d 1140. However, "an abuse of discretion most commonly arises from
a decision that was unreasonable.” Wilson v. Les, 172 Ohio App.3d 781, 2007-Ohio-4542,
876 N.E.2d 1312, 11 11, "Decisions are unreasonable if they are not supported by a sound
reasoning process.” Schaferv. RMS Realty (2000), 138 Ohio App.3d 244, 300, 741 N.E.2d
1585, citing AAAA Ents., Inc. v. River Place Communify Urban Redeveiopment Corp. (1990),
50 Onio St.3d 167, 161, 553 N.E.2d 597. Because the trial court incorrectly stated the law
as to the plaintiffs, the trial court abused its discretion. Furthermore, the instructions were

prejudicial, since they inserted an element that restricted plaintiffs to damages based on
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actual, material, physical discomfort, and were confusing in any event. Accordingly, this
part of the first assignment of error has merit and is sustained.
C. Recovery for Fear and Congern

{166} The final issue in the first assignment of error concerns the trial court’s
rejection of fear or concern as a compensable item of damages. Ferguson contends that
other Ohlo cases, including Reeser, Bulfock, Polster, and éto!f, have included mental upset
and inconvenience, fears, and warries within the damages for nuisance. In contrast, Aldrich
Chemical contends that nujsance awards are based on physical discomfort, not subjective
concarns. Aldrich Chemical also points out that Ferguson has not alleged, and cannot
satisfy, the standards for emofional distress,

{1107} We have already concluded that personal annoyance and inconvenience
differ from "physical discomfort.” Consequently, evidence illustrating personal annoyance
and inconvenience was both admissible and relevant. Legitimate fear and safety concerns
caused by an upsetting event are relevant to the issue of whether the claimants had
suffered substantial personal annoyance. The frial court, in fact, did letthe claimants testify
about their reactions to the explosion and evacuation, even though the courthad previously
said it would not permit testimony on these mattsrs. But the court instructed the jury that it
would not be awarding damages for the plaintiffs’ internal fear and concemns.

{9108} We have concluded that the frial court érred when it imposed a "physical
discomfort’ requirement. We also conclude that internal fears and concerns should neither
be excluded as potential elements of the annoyance damages nor segregated as discrete

components of annoyance damages.
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{109} Since 1983, Ohio has permitted a cause of action for the negligent infliction
of serious emotional distress without a contemporaneous physical injury. Schuftz v.
Barberton Glass Co, (1883}, 4 Ohio St.3d 131, 447 N.E.2d 109, syllabus, “Serious
emofional distress describes emotional injury which is both severe and debilitating. Thus,
serious emofional distress may be found where a reasonable person, normally constituted,
would be unable fo cope adequately with the mental distress engendered by the
clrcumstances of the case.” Paugh v. Hanks (1983), 6 Ohio St.3d 72, 6 OBR 114, 451
N.E.2d 759, paragraph three (a) of the syllabus.

{1110} Ferguson and other claimants presented testimony about fear, anxiety, or
other emotional reactions to the explosion and evacuation, but they did not assert claims at
trial for serious emotional distress. This was presumably because the trial court had
granted summary judgment to Aldrich Chemical in January 2006 on the plaintiffs’ claims for
negligent infliction of emotional distress. Since plaintiffs did not present this claim at trial,
the&r should not be able to indirectly insert a serious-mental-distress claim into the
annoyance equation,

{1111} Our review of Chio case law indicates that courts aliow evidence of worry
and fear but do not separately itemize recovery for these items. For example, in Weaverv.
Yoder{1961), 88 Ohio Law Abs. 402, 21 0.0.2d 95, 184 N.E.2d 622, the plaintiff asked for
an injunction and $10,000 in damages to his home, based on the defendants’ creation of a
nuisance by setting off explosives. The plaintiff alleged that his house was being damaged
and that "the defendants by their continuing operations, are causing great inconvenience,

annoyance, discomfort, fear, Injury and damage to the plaintiff in the enjoyment of his
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property.” After a bench trial, the court concluded that the evidence showed some cragks in
plaster and mincr damage to the plaintiff's house and that "the detonation of black powder
to blast as high as 100 fons or more of sand stone from its base at one fime, within 400 feet
of the plaintiff's residence, causes the plaintiff and his family to live in constant fear, causes
his residence to vibrate, resulting in damage thereto, and that the smoke, noise and dust
resulting from the explosions constitutes a great discomfort to the plaintiff and his family.”
89 Ohio Law Abs. at 405,

{112} The factthata familyis living in constant fear due to a nuisance is evidence
of personal annoyance. In Weaver, the trial courtissued a permanent injunction limiting the
blasting and awarded $1,000 for damages to the residenca. Howeaver, the court did not
commaent on the breakdown of the damages.

{4113} Other courts have subsequently allowed evidence of fear or worry
associated with an alleged nuisance but have not directly stated whether these items are
specific elements of damage. See, e.g., Stoll, 2003-Chio- 5717, at | 26 (noting evidencain
nuisance action indicating that the affected family "now wormies each time it rains,
wondering whether they will be able to get out the driveway and hoping that there are no
emargencies requiring them to leavs").

{1114} 3 Ohio Jury Instructions (2006), Section 345.13(4), adequately discusses
the applicable damages standard by allowing recovery for personal annoyance and
discomfort. The evidence presented at trial aided the jury's understanding of these
potential damages by explaining the discomforting and annoying effect of the explosion and

evacuation. Therefore, we agree with Ferguson that worry and fear are relevant and may
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be included within potential damages. However, we also conclude that the jury should not
be instructed separately that recovery can be had for fear and concern, because these
iterns are already encompassed within the claim for personal annoyance, and should notbe
an indirect substitute for claims of serious emotional distress.

{9115 We should stress thaf while fear has a subjective element, it cannot be
irrational. Eichenbergery. Eichenberger (1992), 82 Ohlo App.3d 809, 815, 613 N.E.2d 678.
The plaintiffs’ fears and concerns, therefore, must be sufficient to affect a person of
ordinary sensibilities. fams v. DaimlerChrysier Corp. (2007), 174 Ohio App.3d 537, 551,
2007-Chio-6709, 883 N.E.2d 468, at | 44 (noting that under the Ohio Lemon Law, the
guestion of whether a vehicle is nonconforming is "whether a reasonable person would
conclude that the alleged defect or condition substantially impairs the vehicle's use, value,
or safety™).

{f116} Ferguson’s first assignment of error is sustained in part and overruled in

part.
I
{§117}) Ferguson's second assignment of error I1s as follows:
{118} "The trial court erred in excluding evidence of the fear and upset suffered by
the plaintiffs.”

{119} Under this assignment of error, Ferguson contends that the trial court erred
in excluding or strictly imiting the admission of evidence about fear or emotion during trial.
We have concluded, above, that evidence of the residents’ legitimate fear, anxiety, worry,

and concern for safety is material to the issue of whether they sustained personal
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annoyance as the result of the explosion and evacuation. Contrary fo Ferguson’s claim,
however, the frial court did admit considerable evidence on this point. Where the court
erred was in instructing the jury that these items were not the subject of the damages
calculation and were of limited relevance. Accordingly, on remand, the court should allow
the avidence without the limiting Instruction.

{f120} Ferguson's second assignment of error is overruled.

\Y

{8121} Ferguson’s third assignment of error is as follows:

{41223 "The frial court committed reversible error in holding that the plaintiffs-
appellants could not recover for the loss of use and enjoyment of thelr property for any
period of time after the 24 hour evacuation period.”

{123} Under this assignment of error, Ferguson argues that the trial court erred in
preventing plaintiffs from recovering for the diminished use and enjoyment of their property
for periods other than the 24-hour evacuation period. Ferguson contends that the trial court
should have allowed evidence about the fact that the nuisance at Aldrich Chemical was not
abated until the nitrous-oxide-distillation process ceased in December 2003. Allegedly, this
caused plaintiffs to suffer diminished use and enjoyment of their property.

{4 124} Priorfo trial, Aldrich Chemical moved to exclude svidence of loss of use or
annoyance and discomfort that occurred after the 24-hour evacuation period, contending
that plaintiffs could recover only for the time period they were away from their property.
- Aldrich Chemical also contended that while certain plaintiffs may have had unsupported and

speculative fears about Isotec after the 24-hour period, they could not recover for these
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fears. Inresponse, plaintiffs argued that the nuisance continued until Isotec abated the NO
distillation process, which was an ultrahazardous activity.

{9125} Inruling on the motions prior to trial, the court concluded that plaintiffs could
offer evidence as to loss of use of property and annoyance and discomfort after the 24-hour
evacuation period. However, the court restricted the evidence to damages that were the
resuit of the explosion or evacuation. The court, therefore, did not reject all consideration of
damages after the evacuation, nor did the court limit the jury's consideration only to the 24-
hour period of the evacuation. Insiead, the court limited the evidence in general, and the
jury's consideration of the evidence, to damages directly resulting from the explosion or
evacuation. This recovery, in turn, was further limited by the court's restriction of
annoyance and discomfort damages.

(126} During trial, plaintiffs questioned Isotec's general manager, Diane Szydel, at
length about nitrous oxide and its harmiul, explosive, and hazardous qualities. Szydel was
additionally asked about |sotec’s statements during fown meetings, which indicated that
isotec did not know why the NO3 column had exploded. Szydel also testified that the
hazards of the plant were discussed with concerned citizens and that citizens and township
trustees had questions about what had happened and what Aldrich Chemical was going to
do with the remaining column (NOS), which contained nitrous oxide and was stil in
operafion. The court restricted further discussion of what happened at the town meetings,
because it did not consider this relevant to proximate cause.

{127} Plaintiffs subsequently made a proffer as to testimony they would have

eficited about town-hall meetings following the evacuation, where |sotec was unable to
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indicate why the explosion occurred and could not provide assurances fo citizens that
another explosion would not occur during lsotec’s continuing distillation of nitrous oxide in
the remaining active coiumn on the property. Plaintiffs also proffered other evidence as to
past detonations and explosions in 19885, 1985, and 1998, and the fact that these incidents
came up at the town meetings. According to plaintiffs, many of them were present at the
town meetings, and this increased their fear regarding their safety and security and
impacted the peaceful enjoyment of their hames. Inresponse, the trial court again stressed
that no recovery would be permitied for subjective fears of the homeowners.

{128} "A trlal court has broad discretion in determining whether to admit or
exclude evidence. Absent an abuse of discretion that materially prejudices a party, the trial
court's decision will stand.” Krischbaum v. Dillon (1991), 58 Ohio St.3d 58, 66, 567 N.E.2d
1201.

{1293 After reviewing the record, we find that the trial court abused Its discretion to
the material prejudice of the plaintiffs. At one point, the frial court stated that it could accept
the relevance of an ongoing nuisance. However, the court found that the issue of a
continuing nuisance was not connected to the issues of annoyance and discomfori,
because the court had already concluded that a physical component was required. A harm
resulting in an actual, material, physical discomfort would not have been present after the
plaintiffs returned to their homes and normal lives. When the plaintiffs proffered thelr
gvidence, the court commented that:

{91307 "If | heard you a minute ago, you were indicating that the entire thrust of

what you placed into the record would speak to evidencing subjective fears as an element
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of damages, subjective fears, and of course this Court has ruled — and you sirongly
disagree with the Court's ruling — that subjective fears are not as a matter of law
compensable damages. !'ve told the jury that.

1313 rr

{1323 " **Butin any event * * * that's the Court's ruling that — that testimony is
not legally admissible * **.*

{133} As was noted above, we agree that plaintiffs may not attempt to indirectly
assert claims for negligent infliction of serious emaotional distress. We also agree that the
damages must be related to the explosion and evacuation, However, to the extent that
testimony of a continuing nuisance was offered below, it may impact the issus of damages
for loss of use of property and annoyance and discomfort following the explosion and
evacuation.

{1347 "A continuing trespass or nuisance occurs when the defendant's tortious
activity s ongoing, perpetually creating fresh violations of the plaintiff's propertyrights. The
damage caused by each fresh violation is an additional cause of action.” Weirv. £. Ohio
Gas Co., Mahoning App. No. 01 CA 207, 2003-Chio-1229, § 18.

{9135} Accordingly, plaintifis may attempt to recover for the existence of a
continuing nuisance, and may present evidence related to the continuing nuisance and their
alleged loss of use, and personal annoyance and discomfort, during the three-month period
between the explosion and the time that the nitrous-oxide-distillation process was abated in
December 2003, Again, we stress that internal fears and concerns should not be listad as

separate elements of the personal annoyance and discomfort damages.
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{9136} Ferguson’s third assignment of error is sustained.
Y

{137} Ferguson's fourth assignment of error is as follows:

{138} "The lower court erred when it excluded evidence of prior explosions,
detonations, leaks and similar calamities at the Isotec factory as well as evidence
concerning Isotec's activities hefore it abated the nuisance.”

{1139} Underthis assignment of error, Ferguson contends that the trial court erred
in excluding evidence of prior leaks and detonations and of Isotec’s activities before it
abated the nuisance. Ferguson contends that Isotec has been a threat to the surrounding
community for 20 years and that the jury could not understand the extent of the nuisance
unless it heard about prior calamities,

{140} We review ded’sions on exclusion of evidence for abuse of discretion.
Krischbaum, 58 Ohio St.3d at 66. In the present case, the trial court excluded evidence
about the cause of the explosion because it was a Phase | or liability issue, and the
probative value would be outweighed by unfair prejudice or confusion. The court made the
same ruling as {o prior incidents at the plant.

{141} "’ Prior occurrences are sometimes relevant "to show that a party knew or
had notice of a dangerous condition." ' * Lykins v. Miami Valley Hosp., 157 Ohlo App.3d
291, 311, 2004-Ohio-2732, 811 N.E.2d 124, at || 67, quoting Lumpkin v, Wayne Hosp.,
Darke App. No. 1615, 2004-Ohic-264, § 13. However, Aldrich Chemical's notice of
knowledgse of a dangerous condition was not at issue, since Aldrich Chemical admitted

liability for the explosion.
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{9 142} The prior acts in question occurred long before the 2001 explosion. infact,
the most recent event was at least three years earlier, and the statute of limitations for that
event had long since expired by the time of trial. See R.C. 2305.08(D) and Davis v. Allen
(Jan. 18, 2002), Hamilton App. Nos. C-010165, C-010202, and C-010260, 2002 WL 63560
(four-year statute of limitations applies to nuisance actions).

{143} Nonetheless, the evidence might have been of some relevance in
explaining the issue of the alleged damages for the continuing nuisance. In this regard, we
note the proffer of evidence that some plaintiffs learned of the prior explosions during town
meetings that occurred before the nitrous-oxide-distillation process was stopped in
December 2003. The Issue, therefore, is whether evidence of prior detonations and
problems at the facility would have been unduly prejudicial. Even if evidence is relevant,
Evid. R. 403(A) provides for exclusion of such evidence "if its probative value is
substantially outweighed by the danger of unfair prejudice, of confusion of the issues, or of
misleading the jury.” |

{1 144} Since Aldrich Chemical has already admitted liability for the wrongful acts or
creating a hazardous condition, it would not likely be prejudiced by limited admission of
evidence about the prior explosions. This evidence should be restricted to what plaintiffs
learned after the September 2003 explosion and should be admitted for the limited purpose
of proving their claim of diminished loss of use and annoyance and discomfort for the
continuing nuisance. |

{1145} As to events after the explosion, we noted in discussing the third

assignment of error that plaintiffs were able to present some evidence from lsotec's general
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manager about the cause of the explosion and about the town hall meetings. Plaintiffs also
presented testimony from a registered professional geologist, James Ludwiczak, on the
explosive characteristics of nitrous oxide and the severity of the blast. Ludwiczak
additionally testified about preblast programs that should be done by companies handiing
explosive materials, and the fact that lsotec did not conduct these activities.

{Y 146} As afurther matter, various claimants testified about being uncomfortable or
fearful in their homes after the explosion, with some even indicating that they still were
uneasy or did not feel safe in their homes at the time of the trial. The trial court indicated
during trial that it was notissuing a blanket rule prohibiting any witness from testifying about
town hall meetings. The court stressed, however, that this evidence had to be relevant to
proximate cause and damages.

{1147} Thus, the frial court did allow some evidence of annoyance and discomfort
after the expiosion, including postexplosion events. However, where the court erred was in
restricting the evidence to, and in limiting plaintiffs to recovery only for actual, material,
physical discomfort,

{91148} Accordingly, the fourth assignment of error is sustained in part and is
overruled in part.

Wi

{4 149} Ferguson’s fifth assignment of error is as follows:

{150} "The jury's verdict of zero damages for Taylor Ferguson's loss of use and
enjoyment of her home and for her annoyance and discomfort was against the manifest

weight of the evidence presented at trial."
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{9151} Under this assignment of error, Ferguson contends that the verdict
awarding zero damages forloss of use and enjoyment of her home and for annoyance and
discomfort was against the manifest welght of the evidence.

{1152} Atthe time of the explosion, Taylor Ferguson was a ten-year-old girl who
experienced the explosion and was evacuated, along with her parents. The trial court
decided at the end of the case what damages would be included on the interrogatory of
each particular claimant. The court concluded that Ferguson's interrogatory would include
potential recovery for annoyance and discomfort before and during the evacuation, and for
loss of use of her home during the 24-hour evacuation period. The jury returned a verdict of
5100 for annoyance and discomfort before the evacuation, zero dollars for loss of use of
property during the evacuation peried, and zero dollars for annoyance and discomfort
during the evacuation period. Ferguson’s potential clalms for foss of use before the
evacuation period, annoyance and discomfort after the evacuation period, and evacuation
expenses were not submitted to the jury.*

{1153} We conclude that this assignment of efror is moot, given the resolution of
the other assignments of error. Ferguson's fifth assignment of error, therefore, is overruled
as moot.

Vit

{§ 154} The first and fourth assignments of error are overruled in part and are

sustalned in part, the second assignment of error is overruled, the third assignment of error

is sustained, and the fifth assignment of error is overruled as moot. Accordingly, the

*“The evidence does not indicate that Ferguson had any evacuation expenses.
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Judgment of the trial court is reversed, and this cause is remanded for further proceedings
consistent with this opinion.
Judgment reversed
and cause remanded.
WOLFF, P.J,, and WALTERS, J., concur.

SUMNER E. WALTERS, J., retired, of the Third District Court of Appeals, sitting by
assignment.
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This matter {s before this Court on the Motion for Class Certification Filed Under Seal
fhereinafter the “Mot. Class Ceri,”}' filed March 3, 2005 collectively” by Plamtiff Christie
Banford [hersinafter individually “Banford"y, Plalutiff Doug Graeser [hercinafier individually
“Graeser”), Plaintiff William O'Donnefl [hereinalter individually *“W, O'Donnell], and
Plaintiff Melissa O’ Donnell [hereinafter individually M. O*Donnell” and collectively with W,
O'Donnel] “the O'Donnelis”]. Defendant Aldiich Chemical Compang, lic. [hereinafter
“Aldrich] filed 8 Memorandun it Opposition to Platntifis " Motion for Cluss Certification
[hereinafter the “Cerr. Opp.”} on March 31, The Plaintffs filed a Repfy [hereinafter *Cert,
Reply”} on April 18. Aldrich filed a Sur-Reply on May 6 and a second Swrreply on Jung 17
(herefnafier respectively the “First Cerr, Sur-Reply™ and the “Secord Cert, Sur-Reply™]. ‘This
raatiet is pioperdy before this Court,

This matter is also betore this Court on the Motion (o Strike Ploiniify’ New Evidence
and Avguments, or in the Alternative, Motion for Leave to Fils a Sur-Reply Memorandum to
Plaintiffs’ Reply to Defendant’s Memorandum in Qpposition te Plainttfis’ Motion for Class
Certifivation [hereinafter the “Mat. Strike New Evid ™} filed by Alddch on April 25,2005, The
{ Plainti{fs' filed & Response [heeinafter the “New fvid. Response™) on May 2. Aldrich filed a

Reply thervinafler “New Evid. Reply”™} on May 6. This matfter (s properly before fhis Court,

* For purposes of slarity, two motions for protective order filed in November 2004 were
approved in a Stipulated FProtective Order Governing Confidentiality and Privilege subuitied by 1
parties and filed by this Court. Subsequently, an dAgreed Entry on April 20, 2005 stipulated 1o
retaining only portions of the submitted materials under seal. Pursuant to its itherent authority to
inspect matedials submitted under seal, se¢ State ex rel. Abrer v. Elifort (19993, 85 Ohio 8t 3d 11,
16, this Cour} hay examined in pamera all submitted materials,

* The individually named plaintifts in both cases are hereinafier collectively referenced as
“Platntiffs.”
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This matter is also before this Court on the Motion to Strike the Afftdavit of Michael
}F’Hgfu or, i the Alternative, for Leave fo File « Sup-Raply Afler Taking Wright's Deposition
fhereinafier “Mor, Sirtke Wright™i filed by Aldrich on April 27, 2005, The Plaintiffs filed a
Response [hersinafter “Wripht Response™] on May 9. Alddch filed a Reply |hereinafier
|} “Wright Reply™ on May 17. This matter is also properly before this Court,
This matter is alsa before this Coutt o the Motior to Bifircate the Détermination of
j Compunsatory and Punitive Damages Pursuant to Revised Code 231521 {hereinafier the “Mot,
it Bifurcate™] filed by Aldrich on Aprdl 27, 2005, On May 2, the Platutiffs filed a Response
{hercinafter the “Biflrcide Response™. On May 9, Aldrich filed a Reply [heveinafter the
“Biftreate Reply™).

This matter is also beforg this Coust on the Motion for Leave to File a Supplemental
Reply filed by Aldrich on May 157 Responsive memoranda were not filed, This matter is also
' propexly befors this Court,
This matter is nlso before this Court on the Metlon for a Case Managemeni Corgerence
1} filed by Aldrich on May 9, 2003. Responsive memoranda wers not filed, This matter is also
properly befors this Court,

1. PROCEDURAL HISTORY

Before thig Court are two cases that wese respectively assigned Case Numbers 03-CV-
8704 [hereinafter “the 8704 case”™] and 03-CV-8865 [hereinafier “the 8865 case™), The 8704
case was commenced by Banford and Gracser filing & Complaint for Money Damages and

Llass Certification on December 1, 2003 [hereinafter the *Banford/Graeser Complaint™] . The

* Attachex! was a proposed Supplemental Reply lo Bring the Court ‘s Atrenfion ro New
| Applicable Cuselavw. This Court references hereinafier the Moy 16 Motfon and the proposed
Sunnlomental Ronly ellaetively the “Bifiveate Susnlement.”
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88635 case was commenced by W. O'Donnell and M. O'Domnell fiking a Class defion
Complaint on December 5, 2003 fhereinafier the “O*Donnells’ Conplaing™]. Both cases were
removed fo the federal District Court for the Southern Bistrict of Obio. See December 31,

1 2003 Notice of Filing for Removal in the §704 case and January 2, 2004 Notice of Filing for

i

Removal in the 8865 case. The cases were retumed from the federal Distejot Court In mid-
{ 2004, On September |5, 2004, pursuant to an dgreed Consolidation Order filed by the parties,
the 8704 case and the 8863 case were formally consolidated on this Coutt’s docket.
A motion to dismiss regarding some of the claims in the 8704 case filed by Aldrich on
: July 2, 2004, 1o which Banford and Gragser responded on July 16. The motion was overriled
| in part and sustained in part on Angust 13, 2004, See 8704 case Dacision, Order and Entry
| Sustaining in Part and Overruling in Part Defendmts' Motlon to Dismiss [heveinafier “the
Aug, Pert, Dismissal™] at 27, A similar motion 1o disimiss régarding- some of the claims in the
B86S vase was overruled in part and sustained in part on Octeber 12, 2004, See 8865 case
Decision. Crder and Entry Sustalning in Part and Overruling in Part Defendants’ Motion fo
| Lismiss gr Strike [heroinaflor the “Oct. Pard, Disniissal™} at 2.
On Bepteomber 19, 2004, in the 8704 case only, Banfotd and Graeser filed a Mation jor
|} Deverntnaion of This Suit az a Class Action Thereinaftery the “Prior Class Cert, Mot.™] and a
Mution ln Gpposition to Pre-Cerdfleation Discovery, On September 21, Aldrick filed a Morion
to Postpone Brigfing reparding the Prior Class Cerf. Mot, The foregoling three motions were
briefed by the pacties. On October 8, 2004, this Court filed & Devivion that, inter alia, allowed
pre-certification discovery and siayed the respongive briefing on the Prive Class Cert. Mol.
The Qetober 8 Decision provided that the duration of the briefing stay would be

addressed in an October [2, 2004 telephonie eonference with the parties. In lipht of the parties!
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representations to this Court during the Ogtober 12 conference, this Court filed a Schedniing
i Order providing two distinct briefing schedules.

The first schedule provided for the parties to beiel this Court on case plan proposals,
The Plaintiffs [iled their Proposed Liigation Plan on November 5, 1o which Aldrich filed an
opposing memorandiun on December [ {hereinafter the *Plan Opp.™] On January 11, 2008,
this Court heid 2 telephonic conference with the parties, in which a disposilion on the case plan
proposuls was detferred.

The second schedule presented in the Qoiober 12 Schudiling Order addressed the
deadltnes for pro-certification discovery and for any renewed motions for olass certification,
Fusthermore, in light of disenssions with the parties on Janvary 11, this Court filed an Amended
Sehediling Order end Seeond Amended Schechiltng Order sddressing discovery deadlines and
setting a trial date.

On Decembor 22, 2004, Aldrich filed a Mofion for Summary Judgmen! on Recovery for
Personal Injurtes, Negligent Infliction of Emotional Disiress, Recovery for Personal Property
Damage, Recovery for Evacuntion Expenses and, as to the O 'Donnell Plaintiffs, Recavery for
| Real Properly Damage and Diminution in Properly Value [hereinafier the “Damages MSF].
The Plaintiffs filed a Response on February 7, 2005, Aldrich filed a Reply on February 17. On
| February 24, this Coust filed a Decision that deferred disposition of the Damages MSJ uniil
after class cortification, as yaised by the Prior Class Cert Mot., wag resolved.
| On April 25, 2003, Aldrich filed & Motton to Strike False and Misleading Affidavits
[hereinafier the “Mor, Strike Faise Affidavies”]. The Plaintifis filed & Response [hereinafier

“Affidavits Response™] on May 2. Defendant Aldvich filed & Reply [hereinafter “Affidaviis

http://www.clerk.co.montgomery.oh.us/pro/image onbase.cfin?docket=8366557 7/23/2008
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Reply”] en May 6. On Junec 30, this. Cournt filed a Deefsion [hereiafier the “Afftdavits
Decision™] overuling the Mot Sirtke False Affidavits.
H, STATEMENT OF FACYS & PERTINENT LEGAL ANALYSIS

In the memoranda pertaining to the instant Mo, Class Cert. and in memoranda
pertaining 10 other prior motions, the parties have contested whether this Court must accept the
facts pled in the complaints as true or whether this Cour! must reach factual determinations
supported by submitted evidence. First, the propriety of a trial court analyzing beyond the
pleadings the alleged facts is addressed as & matter of law, Second, the pertinent evidentiary
| materials aee identified. Thind, for purposes of deciding the instant Mor. Class Cert. only, &
| statoment of facts derived from the evidentiary marerials is provided,
‘ A, While not reqniring the Plaintifis to affiravatively prove their clalng, to properly
i perforit a rigorous analysis of the class certification factors in the cuses ab bar, this Court
1 must analyze bevond the pleadings into the evidence submitted,

The Plainti{s srgue that the substantive factual allegations pled in the two complaints
must be assurmed az true. See Mor. Cluss Cart, at 29-30 (citing Pyles v, Johnyon (2001}, 143
Ohia App. 3d 720, 731; jalve v. Bd of Trustees of Qhiv State Uniy, (1984), 12 Ohio 81, 3d
230, 233; Szabs Bridgeport Machines, e, (C.A. T, 2001), 249 F3d 672, 675; Bisen v. Caviisie
& Jacgueline (1974, 417 U3, 138, 177; Elkins v American Showa, Ine, (8.0, Ohia 2002), 219
P.R.D 414, 420). In rebuttel, Aldrich argues that the cases cited by the Plaimiffs do not support
their propasition. 1t distingnishes Qjalvo by highliphting fhat the pleadings wets vever ot issue
in that case. See Cert. Opp. at 4 (citing Gfafvo, 12 Ohio B¢ 3d af 233), R distinguishes Pyles
by highlighting that the parties did not appear 1o contest the underlying facis in that case. See

Cert, Qpp. at 4 {siting Pyles, 143 Ohlo App. 3d at 731, Notably, Aldrich selies on Szabo,
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highlighting that the portion cited by the Plaintiffs was actoally the district court™s reasoning
tl;lat was expressly rejected with considerable explanation by the Beventh Circuit. See Cert.
Opp. al 4 (plting Szabo, 249 F.3d at 675-676),

Aldrich additionally cites caselaw for the proposition that inguiry into the merits—
inelnding the factual allegations~may be necessary nsofar as such inquiry is probative of the
class certification factors. Tnier alia, it cites Thomas v Moore USA, Ine. (5.D. Ohio 1399), 194
F.R.D. 595, 597-598, 601 1.8 and Pevsy v. Wal-Mart (2002) 148 Ohio App. 3d 348, 333
[hereinafter “Perty I}, In Thomas, Judge Walter Rlce deferred addressing the class
cerfification issues until aftey allowing a summary judgment motion to be filed. 1., 194 FR.D,
at 6024603, in Petty [T, the Second Distriet distinguished Improperly focusing on the
undertying merits frory incidental examination of some merits to otherwise properly ascertaina
class cextification factor. See id., 148 Ohio App. 3d at 355.

Inthe Cert. Reply, the Plaintiffs again reference Ofaiva, then argugs that the quantum of
supporiing evidence necessary in, a class certification context is anly “ermough evidence to
4 establish that the claims have some basis”” Cert, Reply at4-5. They cite two sister-state
u decisions in support, Id. at § {eiting Cabana v, Littler (R.I. 1992), 612 A.2d 678, 686, and
Branden v. Cheferz (.Y, App. 1985), 106 A.D.2d 162, 168).

As noted above, the parties have previously argued this issue in the cases sub judice.
Prior to the Plaintiffs” filing of the nstant Mot Class Cert., this Court was “not persuaded that
its analysis * * * {5 Kmited to the factual allegations in the two cemplaints.” Qetober 8, 2004
Depigion at 5; see alze 14, at 4-3 (providing the reasoning for this Court’s determination, which
included express review of Pyles and Qjalve), Additionally, in the June 38, 2005 Dawiston, this

Cotit tecognized that **[1]he party puksuing certification of a class actinn beats the burden of
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| showing by a prepondarance of the evidence that the prerequisites set forth in Civ, R, 23 are
present and that the action falls within one of the categories of Clv, R, 23(8)." June 30, 2005
Decivion at 6 (quoting Coles-Morgan v. Flagship Mortgage Corp., 2005 Chio 2994 a9
(citing State ex rel, Qgan v, Teamer (1978), 54 Ohio St. 2d 235, 247) (emphasis added)).

This Court Tinds that in the Cert. Reply, the Plaintiffs implicitly abandoned their
H argament that the factual allegations must be assumed (0 be trwe. Furthermore, the arguments
and legal citations by the parties were previously considered in two prior decisions, which this
Court has not been persuaded to refect. Accordingly, this Coust hereby finds persuasive as &
| matter of law that while the class certification analysis may nof be judicially modified to
H requive a named plalntiffto affirmatively prove the mexits of the case, a properly rigorous
; analysis may require inquiny into aspecks of tha meriis 1hat relate to cortested ¢lasy certifipation
T factors, Purthermore, when applicable, persuasive caselaw demonstrates that summary
indgmeent may ba preemptively used (o narrow the cognizable claims that the named plaintiffy
mivy assert for possible olass cextification.® Additionally, Ohio precedent establishes thut the
quamtum of proof that the party seeking class cedification must provide is a preponderance of
the evidence. The Plaintiffs’ reliance on purporiedly contrary sister-state precedent is
uHpersuasive.

Therefore, this Court finds. ihat in anelyzing tﬁe instant Mot Ciaa's; Cert, and the related

memoranda, the factual allegations must be demaonstrated by a preponderance of the evidence,

 This Court previously exercised its discretion in the February 24, 2005 Decision to defer
tirectdy addressing the summary judgment arguments, Accordingly, the instant Decision edtdyesse
only whether the named Plabitifls have satlsfied the rigorous eaalysis for class certification. The
Instans Deciston reaches no determination regarding whether summary judgment in favor of Aldrd
and asafnst the individual elaims of the four named Plaintiffs.
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B. For purposes of the class eextifieation analysis only, ¢thiy Court may eonsider alil of the
evidentinry materinls submitted by the parties,

This Court bas determined above that probing beyond the allegations in the pleadings is
| appropriate in conducting the ¢lass centification analysis in this case and that the standard of
proof on the movant, the Plaintiffs, is 2 preponderance of the evidence. Notably, the parties

have contested in numerous memoranda whether certain items of proffered evidenee may be
| property considered. For the reasons that follow, this Court finds that at the class certification
stage, all evidence profiered by the partics may be properly cousidered.

This Court first niotes that its research has not identified any Ohio appellate decisions®

that address what evidentiary imbtations, if any, apply 10 the class certification analysis.
| Furthermore, unlike other precedural reles such as Civ, B, 56 (summary judpment) that
expressly limit the forms of evidance that may be properly considered, Civ. R, 23 s silent
! regarding the scope of pre-certification evidence As a matter of intespretation, because the
Civil Rules of Procedure have demonstrated that evidentiary limitations have been expressly
provided in some provisions but notably omiited from pertinent portions of Clv, R, 23, this

Court finds that cvidentixiry limitations were not intended for the class certification analysis.

¥ The federal courts, as potential persussive authority, appear split ou this lssue. Conpare
1 Unger v. dmedisys Ine,, 401 F.3d 316 (56 Cie. 20053 (“Like our brethren i the Third, Fourth,

| Seventh ind Ninth Cireuils, we hold that 2 careful certification inguity is required and findings m
| be made based on adequate admissible evidence fo justify class certification.”) (emphasis added)

1 with Charieswell v. Chase Manhation Bank, N.A., 223 FR.D. 371, 378-379 (D. V.1, 2004) {citing
numerous federal distriet court decisions that approved consideration of submitted evidencs even
when the evidence was not admissible in its proffered form); Force v. 1T Haryjord Life & Annuin
s, Co. {In re Hartford Seles Practives Litiyg), 192 B.R.D. 392, 597 (). Minn, 199%) (citing
additional coses, including Eisen v, Carlizle & Jucquelin (1974), 417 US. 156, 178, for the
proposition that the class certificaiion analysis is not restrained by the more formal rules and
proceduras of ¢lvil trials). Accordingly, this Court finds federal caselaw unpersuasive on this issy

* Notably, Civ. R. 23(D)) does addtess the presentation of evidence, but that proviston,
axeessly amnlles aniv to civil actions afready certified for class reatment.

hitp:/fwww.clerk.co.montgomery.oh.us/pro/image_onbase.cfm?docket=8366557 7/23/2008
Appx. 59



Montgomery County, Ohio - Scanned Document Page 10 0f 125

In light of the foregoing, regarding the specific evidentiary materials challenged by the
patties, parffeularly those [tems identified in the motions to strike, this Coutt is unpersuaded
that the evidencs may be stricken at this procedural stage in the cases at bar, Furthermors, in
previous telephonic conference with the parties, this Coutt orally? oversuled in part the Mor.
| Strike New Evid and the Mot, Strike Wright, but susteined the alternative motions lop leave to
file additional memoranda to specifically address the evidentiary issues, Furthermore, ina
telephonic conference with the parties on August 19, 20035, this Couct orally ruled that based on
an initial review of the memoranda and evidentiary materials submitted, an evidentinry hearing
in open court was unnweessary.?

This Court notes that the amont of evidemiary materials submined with the varlovs
cluss certification memoranda® is substantial, For purposes of elear identification for the
record, an inventory of ihe evidentiary materials examined by this Court is attached to this

1 Decision as Appendix A, Appendix B, and Appendix C.
i

; #"This Court i mitwifisl that “[a} court of record speaks only through its journal entries.”

i} State ex rel. Geauga Cownty Bd of Comm’rs v. Milligar (2003), 100 Ohio St, 3d 366, 370).

| Accordingly, for completensss of the record, this Court hereby overrules in part and sustains in pe
| the Mot Strike New Evid and the Mo, Strike Weight, whereby striking the evidentiary materials
denied but the allernative request to file supplemental memoranda is granted.

? For purposes of completeness of the record, this Courthereby finds that an evidontiary
hearing in open court is unnccessary, In light of this finding, the Motion for a Gase Munagement
Conference filed by Aldeich is overruled as moot,

? The Mot, Class Cert., the Cery. Opp., the Cert, Repiy, the First Sur-Reply, and the Secom
Sur-Reply. Additionally, in the Affidavits Deciston, this Cowrt expressly recognized that the
muateriality of the residents® affidavits subimitted by the Plaintiffs may be addressed for purposes «
their use as evidentiary support for clags ceritfication, Agcordingly, the evidentiary matedals
submitted with the Mot Strike False Affidavits are also considared herein.
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<. Statement of Facts. for Class Certification Analysis

I light of the foregoing, for pusposes of zonducting the olass certification analysis only,
{ this Court hersby finds the folfowing summarized™ facts have been demonstrated by a
preponderance of the evidence, For purposes of organization, ﬁﬂs Court first summatizes the
) distillation process being performed at Aldrich’s Isotes Factory [hereinafier “Isotec™] located at
! 3858 Benner Road in Miamisburg, Montgomery County, Ohio and the circumstances of the
| axplosfon. Sccond, the avacuations in the surrounding Miamisborg nelghborhoods ogcourring
close in time afier the explosion are summerized. Third, descriptions of subsequent svents
ralated 1o the explosion and the commenoement of the instant oivil actions are provided.
| Fourth, a summary of other alleged incldents, investgations, end citations periaining to
Abdrich’s operations at Isolee,
i 1. Summariced Facty regnrding the September 21, 2003 explosion at Isotec
Isotee was engaged in & process of eryogenic nitric oxide distillation. The process
{ involves the reaction of sulfur dioxide in water and oxygen 1o muke nitde oxide (NO), The NO
Is put through a purifier then pumped into a distillation colutan. The pertinent distiliation
columit &l Isolec was designated the third nitric oxide column (the TNO column). The TNO
cwlum was comprised of a 300 fook oylindrical steel column encased in 2 eylindeieal “vacuum
jacket." Within the framework of a building on the sotec property, enly approximately [0 feet
of the 300 fool column was above ground level, with. the remainder of the TNO column being

{| buricd subsurface. The bottom of the column was a boiler and & condenser was the top-

" ‘The purpose of the instant factual summaties is to provide b context for the legal anafysi
without limiting or excluding referencs to fagts otberwise presented by the entire evidentinry reco
submiited by the parties. Accordingly, certain factual disputes between the parties have not been
sitramerrized bheeavse this Conrt found them to be inmaferial to the pertinent leral issires.
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The NO that is pumped Into the TNO column is boifed at the bottom until It becomes
gaseous, and then the gas rives up the columm until it reaches the condenser at the top of the
column. The condenser cools the gaseous NO unti] it becornes liguid NO, which fails to the
bottam of the column, During this continuous distillation cycle, heavy isofopes of nitrogen
{Ny5) and heavy isotopes of oxygen (O)¢) are pulled off from the rising gases at various Jevels of
tie calumn,

On September 21, 2003, around 7:15 AM., an sutomated alarm was activated by the
I"N(} colunin gt [sotee, Ermployees responded t find a brownish-colored gas leaking from the
1 TNO column into the sir above the distillation building, Various efforts wers made to stop and
| divere the teaking gas, However, around 10100 A M., the TNO coturmn exploded in a flash af
‘ light followed by a shock wave,

2. Summarized Facts regarding the postcxplosion evacastfon of the ares surrounding
Isoter

After the TNO column exploded at Isotec, numercus local emergency services
personne] mesponded. Members of those energency agencies reached a decision to issue
evacuation order to the area surrounding the Isotee. Police officials were dispatched to procecd
by traveling through the surrouading area stroets, using loudapeakers to announce (he
evacuation order and setting vp police-maintrined roadhlocks. Notably, while many putative
residents'? evacuated, some did not. See Affidavit of Jana Frey, attached as Exhibit 7 to the

Cert, Opp. Furthermore, the urdisputed favts demionstrate that while some of the putative

M For purposes of collective refereiice, this Court hereinafter refers to any persat, excludi
the Plaintiffs, who was allegedly evacuated on the date of the explosion as 2 “putative resident.”
discussed further below, & “putative resident™ may or may not also qualify as o pumtive plainiff,
because some putative residents live ouiside the one-mile rading used in the definition the Plaintii
aripinally oromase tn define the class,
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rosidenits obtained terporary substitute Jodging at hatels, others stayed wilk nearby friends or

farntly. Eventually, all of the putative plaintiffs were able to return,
This Court notes, however, that the parties have contested nurmerous fctual issues
related to the post-explosion overrts, which are addressed separatedy below.
1 ‘This Court finds by & preponderance of the evidence presented that the
evacuation was mandafory,
The parties have contested whether the evacoation miaintaised by the lotal enmergeney

officials is properly characterized as mandatory. Aldrich has presented David Fulmer, Chief of

| the Miensl Township Fire Department, who represented that he understood the evacuation was

not mandatory, resldents wore not ordered to Teave, and police officers were instructed to not
usE fores to remove people from the evacuation ares. See Affidavit of David B, Pafmer,
attached as Exhibit & (o the Cert. Opp., ai § 1-3. In rebuital, the Plaintiffs bave presented

multiple putative: tosidents who have reprasented that when they heard the police officials’

| loudspeaker announcements and encountered the police-maintained roadblocks, they

understood the evacuation to be mandatory. See Cerr. Reply 6t 5 n. 5 {listing six putative
residents’ affidavitg). Aldrich counter-argues that all six affidavits should not be found credible

because the language used appears to be substantially similar for each affidavit, and one

1 aflidavil (Rhonda Benson’s) is facially inconsistent (her affidavit states that she was “home

with my wife * ¥ ** i, at § 2). Aldrich concludes that because the six affidavits should be

afforded no evidentiary weight, the enly remaining evidence demonstrates fliat the evacaation

i wpg 101 mandatory.

Fire Chief Fulmer’s affidavit, while worthy of crodibility, only demonsirates the

| understanding of the emergency officials when the evaceation order was issued. The facial
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inconsistency of Rhonda Benson’s afftdavit, attached as Hxhibit 4 o the Cort. Reply.,
ditninishes its persuasive weight, but docs not, as a matter of law, require invalidation of the
sffidavit. See Chase Manhartan Myrigage Corp, v, Lovker, 2003 Ohio 6665, % 24-28 (Second
Lisirict holding that mere clerical or “serivener’s error™ on face of affidavit does not require
invalidation of substance of affiant’s statements), Purthetrore, the genera] stmilarity of the
other affiduvits diminishes their persuasive welght,

However, this Court notes that the undisputed facts show that amergency officials
authorized the use of rondblocks maintained by police officials who prohibited putative
residents from entering. Additfonally, whilo the aclual stateients eonveyed by Joudspeaker has
not heen provided in the evidenon, the evidence does reflect the usage of loudspeakers t
{ announce the evacwation. For purposes of deciding the instat Class Cerf. Mot only, this Court
finds by a preponderance of the evidenee that the evarustion was undersiood by many of the
H putative resideats o be mandatory.
| b, This Court finds by a prepoenderance of the evidence presented that while xome

putative residents assert thal they were also evacuated, the status of putative

plintiff factunily requivey the putative resident to have lived within the one-mile
radivs around Isotec, which twelve of the putative residests factually did sof,

The Plaintiffs have prosented this Cowrt with numerous putative vasidents who siate by
affidavit that they were cvacuated after the explosion at Isoteo. See genetally the affidavits
listed in Appendix B (as discusyed infia, this Court®s list of non-exohuded putative residents)
and Appendix C (as discussed Dufta, this Court’s list of exeluded putative residents). Aldrich
has argued (hat many of the putative residents’ afffdavits inaccurstely state that they lived

 within the one-mile radins aronad Isotec o September 2k, 2003, 1n support, Aldrich cites the
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Aprit 2005 Affidavit of David C, Cowherd, M.8,, P.E., attachied as Exhibit 2 to the Mot Steike
False Affidavits [hereinafer the “April Cowherd Affidavit™] and the map artached ns Exhibit A
thersto (lereinafior “the one-mile radius map™], Mr. Cowherd has opined that twelve of the
putative residents live beyond te one-mile radivs, supporting his opinion with a demonstrative
. acrial photograph. The Plaintiffs factually reply™ by summarily eontesting the authenficity of

the acrinl photopraph and the markings on it, including the scale wsed to delingate the one-mile

‘__ tadius.
1 This Court has idemtified above the general evidentiary framework provided by Ohio
lnw for addressing evidentiary issues, including whether a submitied piece of evidence may be
E properiy considered. Therefors, the Plainiiffs’ general counter-argument regarding the
evitentinry authenticity of Mr. Cowherd's opinfons and supporting map are unpersuasive. For
purposes of desiding the instant Class Cart. Mol. only, this Court accordingly finds by a
preponderance of the evidence that twelve putative regidents" factually lived outside of the
one-mile mdius surounding Isotec,
& This Court finds by a preponderanes of the evidence presemted that although
many putative plaintiffs may have remained away for more thaw one day, the
durution of the officiuf evacwation was approxivtately ewenty-fodr hours,
The parties have also contested the length of the offlclal evacnation. The Plaintiffs have

presented affidavits from multiple putative plaintiffs and their own affidavits that state that they

* The Plaintiffs also address this issue as a matter of faw In thely disenssion of the class
definition issus, infra,

" Those putative residents who lived beyond the one-mile radius are: (1) Michells Barr, (2
Randal Bart, (3) Donald Beson, (4) Rhonda Benson, (5 Bobby Croley, (6) Shittey Croley, N
Eddie Davis, (8} Andrew Groarns, (9) Susen Grooms, {10y Doneld Eoverman, (11} Earl Lutz, (12
Tieorpe Lymeh, These excloded affidavits have born collectively listed in Annendixz ¢
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remained away for more than a day, Aldrich has responded with Five Chlef Fulmer's affidavit,
which states that the officia) duration of the evaeuation was slightly greater than twenty~four
hours.

This Court finds that the foregoing arpuments are not factually inconsistent. The
Plaintiffs have focused on the factual amount of time the putative residents remained away.
Aldrich has focused on the factual amount of time that the émergency officials maininined the
mandatoty evacuation. Notably, no evidence has been presented that the length of time-in
excess of the twenty-fowr hours—that the putative residents remained away logically comnects o
the durarion of the official evz;auation,

For purposes of deciding the instant Class Cert. Mot, only, this Court finds by &
| preponderance of the evidence that the dutation of the offisial evacuation was approxiriately
{wenty-four hours, While factually some putative residents may have stayed away longer than
; the duration of the ofiicial evactation, that additional time away is not facivally conneeted to
the duration of the afficis] evacuation,
| 3 Summarized Facts regarding post-pvacuation denlings hebween some evaonated
| residents and Aldrich

Aftep the evacuation ended, Aldrich established an extrajndiclal claims investigation
and compensation process through an ageney named Crawford & Company [heveinafter
“Crewford”). Numerous putative residents prasented claims to Crawford thal were fully
compensated. Other putative plaintiffs, howsever, were unsatisiied with the exirajudicial
process, Two of e Plaintiffs” coungels’ firms provided advertizing literature to putative

residents regarding the potential for a class gotion against Aldrich. Multiple public meetings

http://www.clerk.co.montgomery.oh.us/pro/image_onbase.cfm?docket=8366557 7/23/2008
Appx. 66




Montgomery County, Chio - Scanned Document Page 17 of 125

were held for the putative residents and others to appear and speak publicly. The two instant
cases were subsequently filed.
4, Summarized Facts regarding alleged prior miscanduct by Aldrich

While thie cases sub judice relate divectly to the TNO columz cxplosion on September
21, 2003, explosions huve previously occurred at Aldrich involving other eryogenic nitric oxide
distillation columns. The federal Depariment of Labor Ceeupationsl Safely and Hesith
Administration [hereinafier "OSHA”) has issued multiple regulatary citations (o Aldrch, See
genorally the “Citation and Notification of Penalty” dated March 18, 2004, from U.8.
Department of Labor Occupational Safety and Health Administration to Aldrich, attached as
Exhibit E to the Mor. Class Cerr, [heseinafier collectively “the OSHA Citations™), Pursuant to
applicable federal law, 29 CF R § 1903.17(a), Aldeick contesied and defonded agalnst the
OSHA Citations in approprate federal administrative proceedings. Subsequently, a Stipulation
and Settlerment Agresment [hereinafter “the OSHA Settlement™] was teached between Aldrich
and the Secretury of the United States Department of Labor, in which many of the DSHA
Cltations were vacated/withdrawn or otherwise modified. Some of the OSHA Citations were
it affinned.

ItL LEGAL ANALYEIS & FINDINGS OF LAW

TheOhio Supreme Courl has stated that elass certification is a procedural issue that
must be raised by pre-icial motlon. See Warner v. Waste Management, Jne. (1988, 36 Ohio St,
3d 91, 94, Furthermiore, & grant or denial of class certification constitutes a procedural
determination, not a determination of substantive rights. See Warner, 36 Ohio St. 3d at 94;
Woods v. Qak Hitl Comnnuity Med, Crr, (1999), 34 Ohio App. 3d 261, 273-274, The

underiying substantive merits of & potential clags action are dectved from the sivil comyplaint,
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Accardingly, 1o provide context, this Court fiest identifies the substantive ¢auses of actions and
damages claimy pending i the eases sub judice. Second, this Court addresses. the preliminary
procedural issue of hifarcation raised by the parties. Third, this Court identifies the general
| legal standards applivable to metions for class eertification. Fourih, this Court analyzes the
parties’ arguments tegarding certification in light of the general standards of law and the
yending claims. Fifth, this Comt addresses the additional procedural matier of finality and
appealability pertinent to the cases at bor in light of this Deglsion and other matters in the
Procedural History, supra.
A Summary of Pending Causes of Action and Damages Claims
"This Court previously sustained in part two motions fo dismiss, which effectively
rarrowed tha eauses of aution and damages olaims pending in the cases sub Judice. See Aug.
Part. Dismissal at 27; Get. Part. Dizmissal at 2. The cavses of action that remaln pending after
| those decisions™ are:
1 Negligence~Count 1 (7 36-38, 40-41)in the Banford/Graeser Complaint; Second
Claim for Relief (§ 43-48} in the O'Dennells” Complaint;
2 Strict Linb#tity-Count 11T (§ 48-34) in the Banford/Graeser Complainr: First
Clalm for Redief (1] 36-43] in the O Domells’ Complaing;
3 Negligent Infliction of Emetional Distress~Count V (4 61-66) in the
Banford/Craeser Complying; Fifth Claim for Retiet ( 66-64) in the & Donnells’
Complaint,

4 Nulsance-Cout VI (] 67-7}} in the Banford/Graeser Complaint; Stxth Clatm
for Relief {1 63-68) inthe O Donnalls’ Complaint,

" Notably, the O*Donnells’ Complaint initially included 1 second class of yonamed
businesses with purported claims for lost profits. See id. at Tenth Claim for Relief (§ {6-93% The
Qct. Part. Dismissaf did not-expressly dismiss those claims. However, in examining the Plafnliffy
oflective arguments regnrding certification, this Court notes that the secnnd elass of unnamed
businesses and lost profits claims have not been addressed. Accordingly, for purposes of
detennining whether class certification is appropriate; this Court finds those claims to be implicitl
abandoned. Acvordingly, pursuant to Civ. R. 23(12)4), this Coust orders the Q" Donnalt Complair
1o be amended to withdraw allegations related to representing unnamed businesses for elaims of |
orodiis.
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Furthermore, based on the respective prayers for relief and the Aug, Pare. Dismissol and the
| Oct. Part. Dismissal, the categories and sub-categories of damagpes sought are:

L. Cempensatory damages, including compensation for:
a, Damage to yeal property;
b, Diminution of real property value;
e, Evacuation expensesfloss of enjoyment of property;
d, Damage to personal property;

e, Personal Injuries; and
f Emotienal Distress:
e Pusnitive damages;
3 Interest on awarded damages;

4, Litigation expenses, including astomeys fhes and expert witnesses fees.
B. Based on pertinent constitutional and statutory law and the arguments. of the partics,
the cases sub judice shall proceed in fouy distinef phnses.

Having examined the submitted memoranda, this Coust finds that as a preliminary
procedural matter the parties have contested whether some form of bifurcation is procedurally
| appropriate for the cases at bar. This issue was in addressed in the Praposed Litigation Plan
and responstve memoranda, on which this Court deferred disposition. This issue w:;s apai
raised In the parifes’ responsive memoranda for the Dmmages MSY, on wiich this Court also
| deferred disposition. While the Prior Class Cart. Mot &id not propose bifurcation, the
Pluintiffs expressly raised the issue at the beginning of the Mo, Class Cert., moving “o certify
the mstant action. us.a class action as to the issues of Hability and entitlement to punitive
. damages” Id. (emphasis added). Aldrich opposed the Plaintiffs’ proposed bifurcation in the
Cert. Opp., and provided a subsequent counter-proposal for bifurcation in the Mot Bifiroate.

This Court finds that the parties” arguments regarding the class certification issues ure
premised on their respective bifircation arguments. Pursuant to Clv. R, 23(D), thetrial court is
guthorized to issue administrative orders reparding the course of proceedings in a certified clasy

aetlon. Also, a trial court inherently has broad administrative authority aver cases pending on

http:/fwww.clerk.co.montgomery.oh.us/pro/image_onhase.cfm?docket=8366557 7/23/2008
Appx. 69



Montgomery County, Ohio - Scanned Document Page 20 of 125

its docket, See Mayver v. Bristow (2000), 91 Ohio 81, 3d 3, 7; Teffer v. Hornbeck, 2002 Ohlo
3788, 9 11 (guoting State ex rel. Buck v. McCatre {1942}, 140 Chio 8t. 535, 537). Accondinaly,
this Court will preliminarily address the bifurcation issue and apply the determination in
resolving the class certification fsgees in Section TILD. infra,

Regarding the trlal-related portion of (he Plaintiffs’ Propoved Litigatfon Plan, a
| certified elass action is proposed to procesd initiatly on only linbility. Iflability is estabiished,
the secomd phase of the proposal is for a court-appointed Specin! Master “to review claims for
damages and hold damages hearings if, and when, necessary.” Proposed Litigation Plan at [3).
The Pleintiffs’ proposed bifurcation is repeated in the Moi. Class Cerr. They propose that a
centified class action proceed first to 2 determination of lability/entitlernent to punitive
damages and second, assuming the first determination Is favorable to the lass, the cases would
proceed to a determinntion of the amount of compensatory/punitive damages to be awarded,
Mar. Clase Cert. at 20, "The Plaintiffs cite for support Reyeolds v. CSX Transportution I,
(1989, 55 Chio. App. 3d 19, 24-25 [hercinafter “CSX 1], in which the Sccend District
affitnied a class action bifurcated in a manner similar 1o the instant proposal, They also
highlight that factually the Reynolds case involved a class action involving an evacuation and
purative class claims for varied injurisy and damages.

In rebustal, Aldeicl argues that the propoesed bifurcation is an attempt te manufacture
predominantly comman issues in order to obtain class certification and that it improperly
infringes on Aldrich’s right to a jury trial. Aldrich recogidzes that Civ, I, 23(0)(@) allows a
civil action, when approprigte, to be “brovght or maintained as a class getion with tespect to
particular issves” Pler Opp, at 5 r.3 (quoting Civ, R, 23(Ci4)). However, Aldiich argues

that Civ. R. 23(C3(4) shoald not be used In the Instant cases bevause the Issues within the
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entirety of the civil action that may seversd are such relatively small portions that judicial
econonty will not be advanced. Aldrich cites two federal citcull court cases—Blvden v. Mancust
{C.A. 2, 1999), 186 F.3d 252, 268 and Castamo v, A, Tobacco Co. (C.A. 5, 1996), 84 P.3d
734, 743 n.21-in support of ils argument.

Aldrlel’s seeond objeetion 1o the proposed bifurcation is that it impliedly would require
the Plaintiffs to present the pusitive damwages lability issue before an assessment of
| actual/compensatory damages {s made. They argue that the Platetiffs* proposat defers for non-~
vertified treatment the individualized ssues of proximate causation and compensatory
damages, bul thet the Plaintiifs want to present in the first past of the bifurcated trial evidence
rélated 1o potential punitive damages Hability. In support, Aldrich cites State Farm Mut. Anto,
s, Co. v. Campbell (2003}, 538 (LS. 408, 419, 424-426, and Bacon v. Hondu of Am. Mfg.
(8. Chio 2001), 205 F.R.D. 466, 485, 489-490, affirmed (C.A. 6, 2004), 370 F.3d 565, cert.
dended (Feb, 22, 2005), 2005 U.8. LEXIS 1537, K argues the coses provide that punitive
damages miay only be properly detecmined after Hability for compensatory dmmages and the
1 amount of compensatory damages have been decided. See Plan Opp. ot 6-8,

Aldrich ralses additional arguments and a counter-proposal in the Cert. Opp, and the
Mor, Bifurcate. Aldrich argues that the bifurcation used by Judge Kessler and affimed by the
Secand District in the CSX If case is no longer appropriate in Hght of the United Stutes
Supreme Court’s decision in Campbell and the recently amended R.C. § 231521{0)2). In
response, the Plaintiffs argue that the recently effective version of R.C. § 2315.21 may not be
applied in the cases at bar becavse doing so would result in an unconstitutional retroactive
applicatinn of the statite. The parties ¢ite numerous conflicting cases from Ohio and other

Jurigdictions.
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Tts light of the parties’ arguments, bifireation of the wial in some manner will be
procedurally necessary, To do o, this Court finds that Obice's procedural miles have provided it
with broad case managoment authority. With respect to certified class actions, arguenda, Civ.
| R. 23(0)(4) provides that “the court may make appropriate orders: {1} defermining the course
of preceedings or prescribing measure fo prevent undue repetition or complication in tha
prosentation of evidence or argement * * *.¥ Id. (emphasts added). Additionatly, Civ. R,
Z3(CHA)Y provides that “[wihen appropriate (a) an action nmay be bronght.or maintained asa
class action with respect to pariiculay issyes * 7 *.” Id. (emphasis added). Furthermore, the

more general provisions of Clv. R. 42(B) allows the trial couwrt “after a hearing, in furtherance

of sonvenience or to avoid prejudice, or when separate frials will be conducive to expedition
| el aeonomy, may order a gepatate trigl ofany clalin, * * * ot of any separate irsie * * ¥,

always preserving Inviolate the right to trial by jury. Id, (eaphasis added).”

On the assumption that class certification is granted, the Plaintiffy' bifurcetion proposat
involves two distinet *tral phases.” The “first trial phase™ would be a jury trial to determine
“Hability.” The “second trial phase” would involve a ecurt-appointed Special Mﬂmﬁr reviewing
| damages claims and, if necessary, conducting hearings. Although not specifically stated, the
Plaintifis” proposal implies that the Speeial Master™s damages hearings would be bench
hearings, Se¢e Proposed Litipation Pian at [3].

The Plaindfis’ biforoation proposal geneeally reflacts the formar nsed by Judge Kessler

in the C8X case. See Reynolds v, C5X Transportation Co, (Feb, 28, 1989), Montgomery Cty,

% Fn the comtext of u consolidation motion pursuant to Clv. R. 42(A), an Ohio court has he
that “[hlemrings condusted by the court need not be “oral hearings.” Wagner v, Clevelamd (1988)
62 Ohio App. 3d 8, 17, This Coust finds no distinction in the similar language of Civ. R. 42(B) tk
would otherwiss require an oral hearing reparding bifurcation, Therefore, this Couit finds that
consideration of the multiple memoranda submiticd by the parties regarding bifurcation satisfies ¢
hearing rednirement,
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CIC, Case Nos, 86-CV-2053, 86-CV-3585 ar 6-7 (Decision and Order an Objections to
Special Master’s Findings and Recommendations and Conditionally Approving a Class Action)
(1. Kessler) (hereinafter “CSX /)" Judge Kessler expressly certified for trial “the {ssuex of
negligence and malice, ifany * ¥ ** 1d. at 7. The Second District Found no abuse of
' discretion, even remarking that “if was a well-reasoned degision based upon the trial court’s

unkque abllity 1o deterimine which procedural devices are best for handling such unwieldy
cases.” CSXJL, 55 Ohlo App. 3d at 24 (erphasis added), Notably, the parties do not contest
that the bifurcation format used tn CSX /and approved in CSY # is incompatible with the
recently amended provisions of R.C. § 2315.21(B).

In contrast, Aldrich's bifurcation proposal applies the recently amended provisions of

| R.C.§2315.21{B}. It propases a “first tial phase™ involving jury determinations of lfability
and tompensatory damages, and if those are established, then a “second trial 'phase“ that would
present the same jury with evidence related to potential punitive damages and a separate
I deterinination of whether punitive damages should be awarded, and if so, how much, See Mor.
Bifurcate at 1-2. Aldrich cites caselaw in support of applying the amended version, but none of
the caselaw actually addresses R.C. § 2315.20(B). Sce penerally Mor. Bifurcate, Bifurcate
Reply, Bifurcate Supplement, For example, in1he Bifurcate Supplement, Aldrich argues that in
Huntsmenr v, Aultman Hosp,, 2005 Ohio 1482, the Fifth District demonstiated that the amendad
version of R.C. § 2315.21{8) must be applied in these cuses. However, Aldrich explgins that
Huntspen.does not directly address R.C. § 2315.21(B), but another untelated statute regarding

o narrew aspect of pretrial disvovery,

* In light of the unreported status of CSX 1, this Court has attached u copy as Court’s Exhi

2
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The partics citations are conflicting and not directly on point. Furthertore, this Court’s
independent rescarch has also found o Ohio case that specifiealty decided whether the roeent
amendments to the statute may ke applied 10 cases pending beafore the effective date b
corumencing Irial afler the effective date, The specific issue, therefore, is of some
constitutional import without the benefit of diveet precedent,

However, this Court Ands that the constitutional issue would enfy be pertinent if the
provisions of the revised statute are applied by mandate herein. In contrast, the bifureation
format used in CSX J was not mandatory, but represerts fhat trial court’s casewspecific
determination. Furthermote, notwithstanding the potentinad that revised R.C. § 2315.21{(B) s
mandatory, this Court may In its discretion Bnd the statutory rfﬂmmt presents the best use of

Chio’s procedural deviees for the easey sub judice.

Tn: light of this Court’s determination below, the constitutionad issue should not be
decided heres, A well-settled principal of Ohio jurisprudence is that constitutional questions
should only be declded when absolutely necessary, Sce Norandex, Tne. v Limbach {1994), 69
Ofia 8L 3d 20, 28 (clting State ex rel. Haofsteter v. Kronk (19693, 20 Ohio 51.2d 117, 119,
Having considered the parties” arguments with the constitntions] question omiited, ihis Court
finds that the interests of economy and effictency will be best served when the tials of the
cases at bar are conducted in bifurcated trial phases as deseribed below,

1, The First Phase

The Plaintifts have set forth four substantive causes of zelion, but have only sought
class centification on “Habiliy' and “entitlement to punitive damages,” thereby expressly
sxeluding the causation and amounts of damages issues, This Court finds that the “Habiliyy™

jssues (5.8, whether Aldrich facteally breached a duty for purposes of the negligence cause of
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action; whether the conduct and resulting explosion demonsteates steict lability; whether the
| conduct constitotes an absolute or qualified nuisance) should be presented on a class basts” ina
“first phase” jury trinl. However, in order to limit the jury’s determination to onty “liabiligy™
related to the instan( cavses of action, the first jury {rial will not include any evidence or
argumertt that solely relates to the “malice” or punitive dunages issue.
1; 2, The Second Phase

Assurning that the first jury 1tdal results in a “Hability'” verdict finding that Aldrich
committed culpable miscondust, the class action will decertify inkr a “second phase®™ Lo allow
the Plaintiffs and ali putative plaintilfs o individoally present their causation and compensatory
dumages claims (o yeparate juries. Notably, the “second phase” juries will be instructed as &
matter of kaw that the “linbility™ verdiot was previously determined and that the only 133ues for
: fheir defermination are individualized causation and compensatory damages.
3: The Third Phase

Assuming that the “second phuse” juries retwrn verdicts finding vausation and
compensable damages, the cases will re-certify to prozeed in & “third phose™ class action jury
frial to determine whether factually Aldrich acted maliciously such that punitive damages and
an attomeys’ fee award are appropriate. Notably, the “third phase jury will be instructed as s
maner of law regarding the vediots from the “first phase™ and “second phase™ juries, thereby
Bmiting the suceessor “third phase” jury 10 only defermine whether punitive damages should be

awarded and whether attoraeys fees should be awarded.

17 The: reasoning for certifvine class weatment of the *liabifity” fssue is set forth helow.
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4. The Fourth Phase

Assuming the “third phase” jury finds that factually Aldrich engaged in malicions
condug, the "third phase” jury will determine in a “fourth phase™ the amount of punitive
damages. The amount of the attorneys fees award will not be submitted in the “Fourth pliase,”
but wil! be determined as a maiter of faw in subseqtient proceedings by this Court. See Dightal
& Analog Design Corp. v. N. Supply Co. (1992), 63 Ohio 5t 3d 657, 662-663, Purthermore,
the parties will not be permitted to present evidence or argument related 1o legal standards
Mmiting the mazimum anount of awardable punltive damages or to the potential armounts for
the attomeys fees award,

5. The Constitationality of Multiple Juries Within a Single Civil Action

This Court 15 mindful fhiat the foregolng foue-phase Higation format involves maltple

separate juries and that Aldcich has raised the constitutionst fssue of the right to tlal by jury.

{ See the Seventh Amendment 1o the United States Constitutlon and Seotion 5, Article ¥ of the

| Ohio Constitution, Because this Court finds that the individualized compensatory dumages

| issue must intervene batween the “liability” phase and the “punitive damages” phases, the use
of multiple juries is unavoidable. Accordingly, the constitutionality of using multiple juries
must be addressed.

Based on this Cowt’s research and the eifations provided by the parties, this Coumt
initially notes these cases llkely provide the first Impression in Ohdo for the use of multiple
juries in different phases of a potentis} class action, However, o few federal cireult sourts have
addressed the igsue, which this Court may consider as persunsive authiority. See SectionIILC,

infia (citing Ohio Supreme Court caselaw that recognizes federal caselaw as persuasive
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authority in class certification Isswes). Furthermore, because the federal Seventh Amendment
provisiows regarding jury frial rights are implicated, federal caselaw is highly Instructive,

For purposes of completencss, the case of Layne v. MeGowen (Nov, 14, 1997), 2d Dist.
1 Case No. 16400, 1997 Ohio App. LEXIS 5081, identified by this Court’s research, appears to
raise the issue of 4 successive fury re-deciding matters presented to a prior jury. However, on
close examination, Layne is distinguishable and does not resolve the matter on point.

The pertinent argument in Layne was the applicability of collateral estoppel In
subsequent proceedings in 2 reronnded cese. Seeid. at*3, #11. The arguments thal the second
jury would re-detepnine the identical issues submitted bo the first jury were rejected by the
fﬁ Second Distriet. The court found that tbe reversible srror required that the maiters be retried,
| precluding collateral estoppe) from applying. Ses id. at *11.

The Second District never addressed the use of successivo jurics within a single, un-
remanded clvil action. The Jssue herein {5 not collateral estoppel, but the right to a jury trial.
Therefore, white Layne on its face appears loraise the issve of 2 second jury re-declding an
| Issue presented to a fiest juty, the analysis was distinguishable and the decision therefore is not
o point with the jssue herein,

In Robinson v. Metro-North Commuter RR. Co. (C.A. 2,2001), 267 £.34 147, the
federal Second Cigcuit Court of Appeals analyzed the denial of a class certification, In
pertinent part, the court found that *the district court erred in refusing to bifureate * * * and

certify the labllity stage of the olalm For (b)(2) class treamment.™ Td. at 167, The right to jury

trial argument is presented by the amicus curiae:

The Equal Employment Advisery Councii, ag amicus curiae on behalf of
MetrosMorth, advances an additional argument egafnst partial class eonifieation
which, though speculalive at this stage, nonetheless warrants mentlon: that
poriial certiffcation would risk viclating the Re-sxaminafion Clause of the
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Seventh Amendment, The Re-examination Clause provides in relevant part that
“no fact tried by a jury shull be otherwise reexamined in rny Court of the United
States,” U.S. Const, amend. VIE Amicus curiae contends that given the number
of membets in the putative class, the disfrict court is likely fo try the remedial
phase of each class member’s olaim before 2 separate jury from. the one that
considers the liability phase, and that, should this occuf, overlapping factual
issues would be presented to the liability-phase and remedial-phase juries in
violation of the Re-examination Clavse. We disagree,

' Td, &t 169, The Second Citcuit states that “[f]rying a bifurcated elaini before saparate juries
- does not run afoul of the Seventh Amendnient, but a ‘given [factual] issue may not be trled by
diiferent, successive juries." Id, (second bracketed modification sic; end citation omitted}. The
coust approves conymentary identifiring the use of carefitly-crafted jury inferragatories to
manage & bifurcated case with successive juries. 1d. (oiting Gensler, Bifurcation Unbound
(20003, 75 Wash, L. Rev, 705, 736-737.
The federal Seventh Cirenit Court of Appeals is in sccord with the Second Cirouit:
[Qluestions in a single sult can only be tried by different furdes if they are “so
distinet and separable from the others that a trial of fthem] alone may be had _
without injustice.” Gasoline Products Co, v. Chumplin Refiving Co, (1931), 283
V.8, 494, 508, In other words, the distrist court “roust not divide issues between
separate trials it sueh 4 way that the same Jpsue 18 reesamined by different
Jurkes” Matter of Rlione-Poulene Rorer Fne {C.AL T, 1995), 51 F.3d 1293, 1303,
‘While both juries san examine overlapping evidence, they may not decide
Factual isstiey thet are common ta both trials and essential o the outcome,
PaineiPebher, Jackson & Curily v, Mevrlil Lynch, Plerce, Fenner & Smith (D).
Dl, 1984), 587 B Supp. 1112, 1117,
| Housemerrv. 8, 8, Aviatlon Underwriters (C.A, 7, 1999), 171 F.3d 1117, 1126 (inlernat
1 pavalle] citations omittedy, see also EEO.C v Dial Corp. (N.D. HL. 2001}, 156 . Supp.2d
926, 957-958 and vases cited thesein, The federa) Sixth Giroult Court of Appealy, while being
more cautfous in its endorsement of a district eourt™s discretion to bifurcate and use suocessive

juties, is also generally in accord, See Olden v. Lafirge Corp, (C.A. 6, 2004), 383 F.3d 495,

509
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In cantrast, this Court has found only one circumstance in which a teial court cleatly
conid bifisrcate, but could not use successive sepatate juries. In City of Ef Monte v. Superior
Court of Los Angeles County {1994), 28 Cal. App. 4th 272, a siate appeliatc court analyzed 2
California state code section that expressly provided for bifureation wpon niotion, but also
expressly provided that the evidence for the “second phase” regarding punitive damages must
be presenied to the sarae jury that was presented the “first plinse™ regarding liability, Sesid. at
1 274-275, Notably, no comparable procedural statute was applicable in the federal circuit court
cases cited above. Alse, this Court finds that Ohio has ne comparable procedural statute or rule
1 requiring single-jury adjudications in bifurcated cases.

In light of the foregoing analysls, this Court finds no absolute bar in Ohio from a tdal
cour{ managing a clasy action with bifurcation and successive juries. Howewver, fhie caselaw
 above tmplicktly requires support for exercising its discretion to bifurcate and empanel
guecessive jutdes, In the cases sub judice, this Court finds that the four-phase trial plan best
n serves the interests of judicial economy, reduced polential prejudice, and sound case
| management,

By separating the issue of “labilify"~delerminations related 10 the four causes of yotion
and, if necessary, to the smount of compensarery damages-the parties’ evidentiary burdens will
be marrowed, thereby fikely cm'ldensin g number of witnesses and exlibiis presented and the
teial time expended. Additionally, focusing on compensatory Bubility separate from punitive
- fubility, the verdice of the "first phase” jury will likely be insubated from the potentially
prejudiclal evidence necessary to establish punitive Hability aed, If nocessary, the appropriate
amount of punitive damages. By reguiring the “third phase™ determination that panitive

dariages are wartanied before proceeding to the “fourth phase” determination of the amount of
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prnitive damages, this Courr’s propased format requires an appropriate culpability finding
before proceeding to assess mowetary considerations,

For purposes of coutrast, this Court finds that the four-phase format avoids some of the
potential concerns other possible formats present. First, as highlighted above, by independently
finding that determinations of compensatory liubility precedes determinntions of punitive
| lLiability, the constitutional question of whether the amended statute applies fs avoided, Second,
the perties have not contested that determining the amount of compensatory danmges, ifuny,
will be an individuatized process that is unmanageable on a classwide basis. However, as
disoussed more fully below, the: determinations in the other “phascs” are commen lssues that
ey be once-and-for-all-parties determined rather than requiring highly repetitive evidence to
| be presented individually,

The necessity for multiple, successive juries resnlts from the intervention of the
individualized compensatory damages phase between the Hubility phase and the punitive
phases, Arguendo, without using a second successive jury in the third and fourth trial phases,
the class action jury from. the first phase would be conditionally discharged while the
decertified second phase proceeded. Then, likely months later, the same class jury would be re-
empaneled, This Court finds that the admonition on the jurors necessary fo malntain thelr
“open minds™ during the interim would be questionable, Also, ¢ircumstances beyond afl
control, sach s the death or illness of a juror, may oceur that could possibly jeopardize the
Integrity of the empaneled jury. Theso possibilifies weigh against maintaining a single jury.

Therefore, #s detatied above, this Court finds that bifurcation is appropriate for the tiial
of the cases at bar. Accordingly, this Conrt sustains in part Aldrich’s Mor: Bifiwcate, but does

not herein decide whether the provisions of amended R.C, § 2315.21(B) wauld fnaindateorily
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apply. Furthermate, insofar as the Plaimiffs’ Mor, Clusy Crt. also raises the bifircation issue,
this Court sustaing in part and overrules in part that issue. Specifically, thiy Court hereby
rajects presenting any evidence regarding entitlernent to punitive damages during the “Habiliyy”
first phase.

Also, the Plaintiffs proposed using an appointed Special Master (0 conduct any
compensatory dmmages trials, Aldrich opposed, maintaintng its right to jury trial on all
elements, This Court is persuaded that absent consent by ihe parties io use of the Special
Master, the jury trial right must be preserved. Therefore, this Count also rejects the proposal to
appaint a Special Master for purposes of conducting the sceond trial phase; individuvalized jury
wials conducted by this Court will be used to address the amounis of compernsatory damages, it
1 C. Goneral Legal Standards for Class Certification. Motions

Civil actions that present ¢lnims seoking class tteatment are govemed by the provisions
of Ohio Civ. R. 23 and attendant Ohio caselaw. [n Hght of the substantially similar provisions
in the federat eounterpart to Ohio Civ, R. 23, the Obiv Supreme Court has recoguized that
fedemal cases may provide additional persuasive legal authority, See Wilson v. Brusi Wellman,
Ine., 2004 Ghio 5847, 9 17 . 4 {eiting Murks v. C.P. Chemricat Co, {19873, 31 Ohio 8¢, 34 200,
|} 201); see also the Staif Note to Ohie Civ. R. 23; Fed, B, Civ, P, 23(a)-(e). In Hamiltor v Ohio
Savings Benk (1998), 82 Ohio St. 3d 67, the Ohfo Suprerme Cowrt cnumerated the distinet legal
igsues perlinent to e ¢less certifieation motion:

The following seven requirements niust be satisfied before an action may be
maintained #s a class sotion wmder Civ, B 235 (1) an identifiable class must exist

and the definition of the class must be unambiguous; (2} the named

representatives must be members of the class; (3) the ¢lass must be so turmerotes

that joinder of all members i impracticable; (4) there must be questions of law
or fact common to the class; (3) the cleims or defenses of the representative
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perties must be typicel of the claims or defenses of the class; (6) the

representative parties must fairly and adequately protect the interesis of the

class; and (7} one of the thrae Civ, R. 23(B) requirements must be met.
Il at 71 (end citations omitted). “The burden of establishing the elements of a class action
resis on the party seeking certifiestion.” American Medival Sysiems, e, v. Pfiser (C.A6,
1996), 75 T. 3d 1062 (citing Gen. Tel Co. of the Southwest v. Falcon (1982), 457 U.8, 147,
161). “The frial court must find, by a prepondeiance of the evidence, that 21} seven
| tequirements have been met in order to grant class certification.” Penry 1, 148 Ohio App, 3d &l
L 352 (citing Warner, 36 Ohio 81, 3d ot 96); Williams v. Countrywide Home Loans, Ing., 2002
| Ohio 5499,
| The Ohio Supreme Court has found thar “[i] 1ial judge hes broad discretion in
determining whether a class action may be nmintained * * * 2 Farner, 36 Ohlo St. 3d at 99
.10 {eiting Marks, 31 Ohio St. 3d 200 af the syllabus) {bracketed modilicatior sic); Pefty /F,
148 Ohio App. 3d at 352 (citing Baughman v, Slate Farot Mut. Auto. Ins. Co. (2000}, 28 Ohio
St.34 480, 483). Specifically, the Ohio Suprems Court has revognized the pectinence of “the
trial court’s sprxcial expertise and familiarity with case-nsanagement problems and its inherent
powert Lo manage its own docket,” Hamilton, 82 Chio 8t 3d at 70 (citing Mearks, 31 Chio St
 3d at 201), However, o telal coutt Is not unguided rin determining whether class certification is
appropilate, because class certification is expressly governed by the provisions of Civ, R. 23,
id.; Percy 11, 148 Ohio App. 3d at 352, Furthermore, the Hamilton court sirongly
suggested-absent an explicit requirement in the text of Civ, R. 23—that In rendering fis decision
regarding class certification, the trial court should make express written fndings for each of the

seven class certification fssues. 1d. at 70-71.

hitp:/fwww.clerk.co.montgomery.oh.us/pro/image_onbase.cfm?docket=8366557 7/23/2008
Appx. 82



Montgomery County, Ohio - Scanned Document Papge 33 of 125

D, Specific Legal Findings and Analysis for the Seven Class Certification Requirements

Based on the general standard of law, supra, and in [ight of the partics” axguments in the
pertinent memoranda and the applicable factual record, this Court will address sepurately the
seven class cenification requirements. Each of the legal findings is by a preponderance of the
 evidence, with the Plaintiffs, pe movants, bearing the burden of proof.
1. The class definition issne: “an identifiable class 1nust exist and the definifion of the
chass must be anambiguong®

The first olass certification requirement is commonly referenced ns the “class
definition” issue. The Ohle Supreme Court has Instnieted:

“The requirement that there be a class will not be deemed satisfied unless the

description of it is sufficiently definie so that it Is administratively feasible for

the court to determine whether a particalar individual is a member.” Thus, the

class definition must be precise encugh “to peowit identification within 2

i rensonable effort.
3 xR

The focus at this stage is on how the class is defined. “The test is whather the
means is spevified at the fime of centification to detennine whether a paricular
individual ¥s & member of the class.” The qusstion as w whether there are
differing factual end Tegal lssnes “doee not exter Into the analysly vl the coun
beging to eonsider the Civ.R. 23(B)(3) requirement of predominance and
superiority,”
Hamilton, §2 Ohie St 3d ut 71+72, 73 (cirations omitted); Petly I, 148 Ohio App. 3d at 353
{¢iting Hamilton).
It the Mot Class Cert, the Plaintiffs have proposed “a class consisting of individuals
residing in and homeowners within a one (1) mile radius of the {Isotec] facility on September

21, 2003." 1d. at 30, [hereinafter the' Proposed Defivition™]'® The Plaintiffs argoe that

"* Qn the flrst page of the Prior Class Cerr. Mol., Banford and Graeser proposed a
considerably different class definition [hereinafier the “Prior Definition™. Although the Prior
Definition has niot been expresaly withdrawn or revised by the Proposed Definiiion, this Cour fin
that by collectively proposing g different definltion post-conselidadon when the Prior Definition
wak expressly vraposed by only Banford and Graeser. the Plaintiffs’ coflective imnlicating was ra
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members that satisfy the Proposed Definition are readily identifisble and definite. They argue
that putative class members may be identified, in purt, by referencing Montgomery County
Resorder records, Mot. Class Cert, at 31, Specifically, they propose retrieving strest address
listings that exist within a one-mile radius of lsotec, In other part, to identify putative class
members who were non-property-owning residents within the one-mile radius, the Plaintiffs
propose serrespondence with the homeowners and “veriffeation of residents at the subject
property.” Id. The Plaintiffs highlight that the one-mile radius cortesponds to the geagraphical
boundary of the mandatory evacuation enforced by the local emercency officials. 1d. at 33.
They conelude that “[wlith these numerons methods of identifying putative class members,
along with a definite geographical boundary for determining efass membership, there is no
undue hardship je complying with notice requirements and no risk to [Aldrich] of participation
in the class by unqualified persons.” Id, at 31,

As a reluctant alernative, see id. &t 31 6.9, the Plaintith propose using damages-related
subclasses to achieve a sufficiently unambiguous and definite class definition. k. at 31-33, In
support of the alternetive proposal, the: Plaintiffs rely on the Second District’s decision in CSY
I, 35 Ohio App. 3d at 23, and fnre Fernald Litigation (8.D. Ohio 1986), Case No, C~1-85-
145, 1986 U.S, Dist. LEXIS 20723, 4546, 48-*9, Specifically, they argue that the definitions
weepted in those cases and the proposed class/subelesses definitions in the cases at bar are

substantialty similar, demonstrating the propriety of using a definition based on a definile

proveed under only the Proposed Definition. Furtheraore, as discussed infig, the Plaintit have
alsc sllempted to imolioltly amend the Provosed Definition inthe Cert. Renly.
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geographical boundary surrounding the site of the alleged harmiful incident, See Mo, Class
Cert. ae 32,9

In rebuttal, Alddeh argues that the Froposed Definition is overbroad and inappropriate
because numerous people that have no cognizable claims would nevertheless satisfy its express
terms. Cerr. Cpp. gt 4-5 (iting Barber v, Meister Prof, Servs., 2003 Ohio 15202t Y33}, It
argues that not every homeowner or non-pwner resident complied with the ¢vacuation ordar, .
| but pursuant to the Proposed Definition, those people would stil be putative plaintiffs,
Futthermore, Aldrich argues that for many of the pending substantive claims, no evidence is
presetited that a person exdsts who safisfies the Proposed Definition and has g viable claim. 1d.
at 5. Additionally, it arpues that the extraludicial Crawford ¢laiins relmbursetani provess has
already fully compensated local residents with substantiated chaims. It argues that the people
who accepted such compensation have no viable dairm-any possible ¢laim being fully
vompensated-but the Proposed Definition does not exelide those putative class members,
To redress any of {is rebuttal arguments, Aldrich argues that the Plalntiffs wounld
| necessarily amend their Propused Definition to specifically exclude categories of pegple, which
would result in requirlng individualized analyses and underming a benefit of using the class
petion device. Ses Cert, Opp. at § (citing the Second District’s decision in Hall v. Jack Walker
Pontiae Toyorta, Inc. (2008, 143 Ohio App. 3d 678, 682) [hereinatier “Hofl 1)

In reply, the Plaintiffs arguoe that the Proposed Definition is not overbroad, They argoe
, that the putative olass members ate individuals that Tived within the one-mile radius of [sotee

| on the date of the explosion that Wera sabject to the mandatory evactation order. To provide

¥ As discussed below, the subcluss aliernative argument is unnetessary for purposss of thi
class definition issue. However, in Hght of the partics” argunents regarding “standing™ for purpor
of the class memberghio issue, the vrovosal 1o identify damaces subelasses is verttnent.
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: additional factual support for their arpument that the evacuation was mandatory, the Plaintiffs
have identified the six resident-affiants identified in footnote 13, supra. The Plaintiffs argue
that while some of the putative class metnbers may have voluntarily evacuated by personal
choloe rather thas by being ordered to Ieave by the emerpency oificials, those putative clags
members kely did so aticipating the same danggr reflected in the local emergeney officials
deciston to order the mandatory evacuation, Purthermors, regarding the axgument that
determining which putatlve class members suffered actual injuries, the Plaintiffs counter-argue
that the one-milbe sadius is olearly definable and that the areas and streets evaeuated ars casily
determined by testimony from the emergency officials who conducted the evacoation. See
Cerl. Reply at 5-6,

It the First Sur-Reply, Aldrich argues thar the Plaintifts' counter-arguments have relied

on either Irrclovant evidence or on an implicit modification of the Proposed Definition. See id.

at 5. [targues that baeanse four of the six afftants identified in the Cerv, Reply live beyond the
onc-mile rading, their aflidavits are frrelevant. Tn the alternative, Aldeich argues that (o include

He putative residents that live bayond the one-mile radius in the putative clasg, the Proposed
Definition would be implicitly modified, I argues that by rejecting the onewmile tadius

‘ definition, the substiluted definition of all putative residents that evacuated, by oeder oc by

personal choice, would necessarily require individualized inquiries into whether thay have
actual claims against Aldrich, thereby making the modified definition improparly ambiguous

antd unidentifiable.
Thiz Court finds rhat a brief cxamination of binding precedent on the “class definition”
issae is hetpful. In C8X &, the Second District noted that the parties agreed {n oraf argument

H “that the class as a whole was sufficietuly defined * * ** Id., 55 Ohio App. 3d at 23.
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However, the court alse recognized the preliminary nature of the class definition, sleting that
the as the factual record of the case further developed, the trial gourt could refine the elass
defivition. Id.

In Adair v. Dayton Walther Corp, (April 13, 1992), Montgomery Cty. C.P.C. Case Nos,
F A-LV-1660, 91-CV-0369 (Decision and Order Dienying Plainiilis* Motton for Clags
Centification) (J. Kessler), unreported fhoreinafter “Adair 1'),” the pulative class definition was
| proposed as “[a]ll persons, residing as an owner or tenant in [a roughly ene-mile radlust who
i wers adversely affeoted by smoke, soot, dust, or odor from the Dayton Walther foundry * * ¥ at
: anry time between February, 1987 and Qetober 1990.” Id. st 3-4, The trial court recognized
that the named plaintffs lived only a short distance from the foimdry and that the evidence
+ “faif{ed] to demonsteate that this broad elsss defiaition wnambiguously describefd] the partles
| that were allegedly damaged by emissions from the Dayton Walther foundiy™ Td, st 4. The
trial court therefore concluded that the proposed definition was ambiguous and i not readily
| identify the putative class members. [d. The Second District effinmed the trial court’s denial of
clags certification in Adwir v. Dayton Walther Corp. (Feb. 4, 1993), 2d Dist. Case No. 13429,
| 1993 Ohio App. LEXIS 573 [hereinafler “Adair /], but focused on a completely separate
basis. See id. at *3-*8 (finding that the predonsinance factor was unsatisficd),

In fali v. Jack Welker Ponrlac Toyota, Ine. (Montgomery Cty, C.P.C. Sept, 24, 1999),
1995 Ohio Mise, LEXIS 64 (). Gorman) [heseinatter “Hall "), the wial court found, inter alla,
that the proposed class definition was ambiguous because the identity of the putative plainfiffs

wis dependent on & individualized deteerination. Seo id, at *34-*35, *43-#45. The Second

 In light of the unreparted status 6f Adair 4, this Court has attached a copy ay Court's
Exhibit 1.
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District affirmed the trial court’s denia) of class certificatlon In Hall If. See id,, 143 Ohlo App.
3d at 682.683.

I Petly v. Wal-Mart Stores, Ine. {Sept. 19, 2001}, Montgomery Cty. C.P.C. Case No,
00-CV-2396 (Decision, Order & Bntry Overruling Plaintiffs’ Motion for Class Certification) (J.
Langer) [heveinafter “Petty I'], this Court found that the originally proposed definition was
ambiguous, even thongh the defendant’s own husiness reoerds would provide some assistance
in identifying the putative class members. This Court found that the business recards—time
clock records—were insufficient, because the facts adwmittedly provided by time clock records
were broader than the facts necessary to identify only putative ¢lass members, Specifically, the
allegations were that the defendant forced employees to work “off the clock” or to miss broaks.
} The time elock records, while demonstrating when hreaks were missed, did not correlats o the
smployee belng forced to miss that break because the defendant forced the employee to
| continuing working, Furtherntore, the time clock records provided no assistance in identifying
when cmployeces worked off the clock, This court therefore found that the orlginally proposed
wlags definiion was ambiguous, Seeid. at 2-4,

Notably, the plaintiffs in Perfy 7 also proposed a modified class definition in the roply
memorandum, to wit: all past and present employees of defendant o Ohie. This Court
examined the modified class definition and found that it also was overbroad, The defendant
lighlighted that many employees-putative class members under the modified definition
1 proposal-usserted that they were never forced o work “off the cloclc™ or to miss breaks. This
Court fountd that an individualized inquiry would be necessary by identify which putative ¢lass
menbers actually had potential clafing against the defendant, The modified class definition

proposal wis therefore alve rejected. See id. at 3.
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The Second Districk affitmed on the determination regarding the originally proposed

definition. See Pery [, 148 Ohio App. 3d at 353-354, Reparding the modified definition
 proposal, the Second District affiemed on a different basis:

In our view, the problem with the expanded cless proposed by Petty is not that

its members are not identifiable. The problem is that it has been expanded so far
beyond any rational relationship to plaintiffs* theory of recovery that no

comrnon issees predomingte,

Id, at 355. The distinction, therefore, is that an argubly overbroad but readily ascertainable

class may satisfy the class definiilon issues, but fail to meet the separate and distinct

predominance issue,

This Coust finds that the Proposed Definition provides a readily ascertainable boundary
and an administratively feasible means for the named Plaingfs to identify putative plaintiffy
| this Court for purposes of providing appropriate notice. For example, this Coust notes that fot
purposes of deciding the instant Mot Cluss Cers,, a “bright Hne™ demonstrating a ong-mile
radius around the Isotec fuctory has been proffered in b, Cowherd®s expert testimony using
{ the one-mile radius map.® This Court is persuaded that by using means such as the onc-mile
rasdius and county recorder records for the appropriate time period, the owners and l2ssees of
| residential real pruperty are sufficlently identifiable.

Notably, Aldrich argues that while the Proposed Definition uses a readily identifiable

| “bright line,” it dues not Himit the putative class fo only those people with vinble claims. This

Court finds that Aldxich’s argument [s substantially identigal te the defendant’s argument in

: Petsy H, which the Second District found mistaken. The test for whether a proper class

definition bas been presented is “whether means are specified at the time of the certification

*' See supra notes 12-13 and sccompanylng discussion {finding by a preponderance of the
evidence that the one-mile radius map provided a “bright fine™ beyond which twelve putative
[l rasidents live. tharehy excluding them from heine mutative plaintiffs).
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that will permit a determrination of whettier a purticular individual s 2 member of the closs,”
Peity JF, 148 Ghio App. 3d ot 354 (end citation omiited), In purt, the unmodified Proposed
Definition meets that fest.

For purpose of complateness, this Court finds that the modified definitlon proposed by
the Plaintiffs does not meet the class definition test, Notably, the argurents in the Cert, Reply
cxpressly cantinues to use the onc-mile radivs lapguage, but the Plaintifis do not limit their
| praposal to within the one-mile radius when they argue that emergency officials could testify to
: which arens and strects weis evacuated, Seeid. st 6. Purthermore, in thelr rebuttal argoments
in the Affidavits Response, the Plaintiffs implicitly argue that the putative class should include
all porsons evacuated by the emergenoy officials, regardless of whether those persons live
&ithin the “bright line® one~-mile radius. The Plaintffs argus that Umiting the class to only
those who lived within an artificial one-mile radius whan the emergency officials clearly
evacuated entire streets and areas results in an absurd exclusion of putative plaintiffs.

"The modilied proposzl, however, would requirz not only g petential investigatfon
involving testimony from the emergency officials reparding the streets and areas they covered,
bur would require individualized inguiry with the owners and residents 1o ascertain whether
they did evacuate, whether by ovder or by choice. This expanded definition iz analogous to the
| originally proposed definition in Petfy /7, whereby the sources proposed would be insufficent
1o adequately define 4 elags. Therefors, this Court hereby rajects modifying the Proposed
it Definition to include all purportedly evacuated owners and lessees of vesidential renl property,
including those bayomd the one-mile radius,

This Court also notes, however, that the Propesed Definition potentislly presents two

classes: homeowners {{.e. residential real property owners) [heeeinafier the “Homeowners
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Class™] and residents (f.e. individuals vesiding in residential real property but not owning the
real property), The Homeowners Class has been addressed above; the clngs definition test has
been met for them, This Count has also identified the implicit class of lessees-people who
ented residential real property and resided therain bul did rot own the restdential real property
Thereinattor the “Lessees Class™]. The implicit Lessees Class has also been addressed above;
he class definition test has been met for them,

However, this Court notes that the “regident" stafus used in the Proposed Definition aiso
implicitly includes non-owners/nan-iessees, which likely inclades spouses, children, other
family members, and potentialty non-relatives who vesided in various residential real propertics
within the one-mile radiug [hereinafter the *Other Residems Class”]. Notably, putative
1 mambers of the Gther Residents Class will not be identifiable by referencing the county
recorder records or lease records, The Plaimiffs have proposed that putative membets of the
QOther Residents Class be identified by sending comespondencs to members of the Homeowners
Class, |

The cotrcspondence proposal is clearly highly individualized and dependent on first
establishing mombers of a different class, the Homeowners Class, to be able to proceed. The
Iarge number of regidential rea! properties within the one-nile radius is disenssed 1y the
numerosity issue, infia, but for puposes of the class definition issue, this Court finds that the
putative plaintiffs in the Homoowners Class are likely numerous. The proposal 1o use
individuatized correspondence with putative I-iomcowmrs Class mombers to identlfy members
of the Other Residents Class is therefore administratively unfeasible, ambipuous, and

indefinite. Therefors, the class definition test for the implied Other Residents Class is not mcel,
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Accordingly, for purposcs of the first class certification issues, class definition, this
Court hrereby finds that the Proposed Definition satisties the fssue In part and fails to savfsty the
issue in part. This Court finds that the one-mile radivs specification in the Proposed Definition
is appropriate. Expanding the Propesed Definition to inchude putative residents beyond the
one-mile radius is rejected as administratively infeasible, ambiguous, and indefinite. The
Fomenwnars Class Is sufficlently identifiable and definite. The Lessees Class is sufficiently
identifiable and definite. The Gther Residents Class is rejected as sdministeatively infeasible,
ambiguous, and indefinlie.

Therefore, the class is defined ay rogideatial real property owners and lessees of
residential real property within the one-mile radicus sumounding the Isotec factory on September
21, 2003.

2. The ciass membership issug; “the named represeniatives mwst be members of the class”

The second class certification requirement §s commonly reforencedt a5 the “class
membership” issue. The Ohio Supreme Court has instracted:

The class membership prerequisits requires only that “the representative have

proper standing, v order to have standing to sue as 4 olass representative, the

plaintift must possess the same interest angd suffer the sane injury shared by all

members of the class that e or she seeks (o ropresent.”

i Hamilton, B2 Ohio St 3d at 74 {quoting 5 Moore's Federal Practics (3 Bd, 1997) 23-57, Section
23,211}, and citing Wright, Miller & Kane, Federal Pragtice and Procedure (2 Ed, 1936}
[37-141, 149-150, Section 1761 [kersinafter “Fed, Practice & Pros,”]); see also Amchem
Prods., fnc. v. Windsor (1997), 521 1.5, 591, 625-626. lulight of the Aamiften standing
requirement for purposes of class mombership, Ohio caselaw has further explained:

The concept of standing usks whether a particular plaintiff may properly raise a

particular claint. Where nd statute conlers standing on a particular plaintiff, the
question depends on whether the paréy has alleged 2 “personal stake in the
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outcome of the controversy.” Cleveland v. Shaker Heights (1987), 30 Ohio 8t
3d 49, 31; Middletown v. Ferguson (1936}, 25 Ohlo 5t. 3d 71, 75-76, quating
Sterra Club v. Morion (1972), 405 U.S. 727, 731-32. This “personal stake”
requitement has three basio elements: (1) “injury in fiet” to the plaintifY thet is
conerete and particularized; (2) a causal connection between the injucy and dic
conduct complained of, and (3) yedressability, Le, that it 3 likely that the injury
will be redressedt by a favorable decision granting the relief requested. Ly v
Defenders gf Wildiffe (1992), 504 ULS, 585, 560-61, The fact that a plaintiff’
seeks ro bring a class action does not change (his sianding requirement.
H Individual sianding is a threshold ta all actions, ncluding class actions. Falliek

v. Netionwide Mut. fns. Co (C.A.6, 1998), 162 F.3d 410, 423,
Woods, 134 Ohio App. 3d at 268-269 (internal perallel citations omitted; emphasis added). The
parties have extensively contested this class certification issue, Therefore, this Court first
summarizes all of the parties* arguments, then identifles a sufficiently-defined elass in which
| the Plalntiffs clearly fail to demonstrate factual smembership, Nexl, this Cowrt analyzes whether
the Plaintiffs have demonstrated membership in the remaining Homeowners Class, which
requires an analysis of “injury in fact” standing and resulis in the use of damage category
H
1 subxlasses,

a, Summarized arguments regarding the class membership lssue.

In the cases at bar, there are four named Plainiffs: Banford, Graeser, M. O'Donnell, and
W. (" Domnell, The pending causcs of action and vategorics of damages claimed have been
identified, See supra Sectjon HLA. (summarizing the cavses of action remaining and the
different catepories of damages sought). This Court has organized the cases sub judice o
proceed in & quadvipartite format, Sew supra Section HLB, Furthermore, the class of people
within the one-mile mdius on the date of the explosion has been appropriately defined into two
classes, the Homeowners Cluss and the Lessees Clasy, Ses supra Seotlon {ILD.1. Acsordingly,

this Court finds that the class membership “standing® issue must be applied in lght of the

foregoing dererminations.
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The Plaintiffs did not address the class membership issue in the Mor. Class Cert.
Aldrich highlights the omission, then edditionally argues that the Plaimiffs cannot assert class
membership, i.e. individual standing in the defired class, because each testifisd in deposition
that they had not sustained injuries correlating to many of the requested compensatory dumages
calegories. Specifically, it argues that the Plaintlffs lack standing to segk compensatory
damages relating 1o personal ingjuries, sctionable emotional disteess, damags to personal
| property, or evacuation expensesiioss of enjoyment of property. See Cers, Opp. at 6. Aldrich
argues that the O'Donnells have admittedly not suffered damage to real property or diminution
h in property value, id. at 6.7, and that thelr experts opine that none of the named Plaintiffs®
homes were impacted by the explosion, precluding all four from having the standing necessary
o seek compensation Yor dumage to real property or diminution in property value. 1d. at 7. As
supporting caselaw, Aldrich cites Thoimas, 194 FR.D. at 600-602; Custillo v. Notfonwide
Finapce Services, Inc., 2003 Ohio 4766, 9 26; and Woeds, 134 Ohio App. 3d at 268-269.

In rebuttzl, the Plaintiffs argue that they ate members of the elass. They argue that the
evidence demonsirates that their homes are within the one-mile radivs. and that the foondativns
to their homes: cracked 45 2 result of the Isotec explosion. In support, Banford and Gragser cite
their awn affidavits—with attached photographs and an appraisal report—and an expert opinion,
See Cerr. Reply ot 7 {eiting the Affidovit of Plaiwtift Christie Banford, attached as Exbibit § to
the Cert. Reply Therginafter the “Banford Affidavit”]; the Affidavit of Plaintiff Douglas
Graeser, attached as Exhibit 2o the Cers. Reply [hetelnafier the “Craeser Affidavit™); and the
Affidavit of James Ludwiczak, attached as Exhibit 10 to the Cert. Reply {hercinaler the

“Ludwiczak Affidavie]),
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Regarding Aldrich’s argnment that they lack standing to claim emotional disteess

| damages, the Plaiutiffy argue that they “have suffared cinotional distress caused by the
Explosion {sic], the evacuation, fear for their salely snd that of their family, and fear over the
safe fntegrity of their now damaged homes” Cert, Reply at 3, In suppost, they cite an email
pumoring to show that counselors were made available after .t'hc explosion. Id. (citing the
Ermail sent September 25, 2003 from Glean Jirkn, attnched as Bxhibit 11 to the Cart. Reply
Thercinafice the “Tirka Email™).

Repgarding the“annoyance and discomfort” damages sooght by the Plaintiffs, they argue
that Chio law provides standing relating to their nuisance cause of action. Id. at 8-Y (citing
Reaser v. Weaver Bros.. fnc, (1997, 78 Oldo App. 3d 681). Reparding the damage to personal
| property sub-cetegory of compensatory damages, the Plainiifs highlight that Banford testified
| in her deposition that flems did fall off her walls, but that she is uncertain whether she suffered
personal property damape. [d, at 9. The remeining named plaintiffs argue that they are
menibars of the class because they need not suffer all categories of harm suffered by the elass.
See id. at 8-9, Thay similarly argue that they have standing 1o pursue claims for personal
t injuries on behalf of the putative plaintifis, while implicitly admitting that they did not
individually suffer any personal injuries. See id. at 12.

Regording the compensetory demages sub-category addressing svacuntion expenses/loss
of enjoyment of property, the Plaintiffs arpue that "every single yutative plaintiff has suffered
1 Toss of use, yet no putative plaintifl has been properly reimbrirsed forloss of nse” 14, at &
{fovinote omitted). They argue that while some homeowners have been refmbursed for
expenses telating [0 oMaining out-ef-pocket substitele lodging, the Plaintiffs assert that oo

putative plaiatiff have been fully compensated fot the toss of use and enjoyment of thelr
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property, Id. In suppory, the Plainiiffs cite Carroliton Woods Condomintum Homeowner s

Ass’n v, Procario (May 29, 1992), 2d Dist. Case No. 12743, 1992 Ohio App. LEXIS 2759,
Hirchings v. Cleveland Elec. Hivminaiing Ca. (Dec. 19, 1974y, 8ih Dist, Case No. 33544, 1974

COhio App. LEXIS 2967; Shepherd v. Shea (Oct. 25, 1995), 9th Dist, Case No. 17890, 1995
Ohio App. LEXIS 4747, Miller v. Mifler, 2003 Ohlo 1342; and Lowe v Sun Refining &

| Marketing Ce. {1992), 73 Ohio App. 3d 563, Ses Cerr, Raply at 10411,

Aldrich argues that the Banford Affidavie, Graeser Afffdavit, and the Plaintiffs® experis
are insnfficient. Tt argues that the referenced home appraisals do not affirmatively conclude
that cracks in tie homes® foundations were not present. See Firsy Sur-Reply at 6-7. Regarding
the Plaintiffs’ eebuital avguments, Aldrich highiights that for most of the dawages sube
caiegories sought, the Plalndifls’ arguments implicitly conceds that the individual samed
Plaintiffs have not suffered the related injuries. Aldrel notes that e Plaintifts have counter-
argued that not all categories of harm purportedly sustajned by the putative class membery must
e sustained by cluss represoniatives, 11 responds by re~citing cases fom Hs opposition for the
proposition that class representatives must have sustained the same injury as the putative class
riembers. See id. at 9 and cases cited therein,

Aldrich argues that the Plaintiffs misconstiue the coselaw regarding the evacuation and
loss of enjoyment of property compensatory daimages subcategory, Specifically, Aldrich argnes
that reimbursement for outsofipocket substitute lodging expenses was approptiate 1o fully
sompensate puative plaintiffs who presented proper claims fo the Cravwford rebmbursement
process. 1d. at 10 (citing Shepherd, 1995 Ohio App. LEXIS 4747 at #22-*23), Reparding
putative plaintffs that did not incur sut-of-pockel substitute lodging expenses becanse they

i stayed with nearby friends ar fiesily, Aldtich argues that loss of wse compensation is
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inappropriste as & matter of law because the damages have been mitigated. Id. at 11, . (2 and
‘ aceompanying text,
b. None of the Plaintiffs have factually demonstrated that they have standing to be
mewmbers of the Lessees Class.
The evidenca 1% not contested thnt the four Plaintiffs live in res/dential repl property
located within the one-mile radius surrounding the Isotes factory, The evidence clearly
1 demonstrates thit each of the Plaintiffs own their respective residentfal real properdes. See
Banford/Graeser Complain at [ 11-12; Banford Depo. [ at 10:6-8; Graeser Depo. 1 at 23:7-12;
O'Donnells’ Complatnt sty 12-13; W. G*Donnell Depo. T at 20:1-3; M. O'Donnel! Depo. T at
4:15-28. The Plaintiffs have presented no evidence, however, that demonstrates that they are
| non-owner lessees of residential real property within the one-ile radius around the Isotec
factory, Ascordingly, this Court finds dhat none of the Plaintiffs have demonstrated
membership in the Lessees Class. Furthermore, assuming arpuende o definition that is definite
and unambiguons, this Court finds that none of the Plaintiffs have demonstrated membership in
the Other Residenis Class. Therefore, cerliffeation of the Lessees Chass and, arguendo, the
Other Residents Class is inappropriafe because the Plaintiffs have failed to satisfy the class
membership issue Tor those classes,
¢. For the purposes of the fustant class eertification analysis only, the individusl
Plaintiffs have demonstrated standing for different compenyatory damages sub-
catepories, Membership in the Homveowners Class is therefore divided into
subelasses, with some damages subelasses baving no Plaintil members.
Regarding the Homeowners Class, the Plaintiffs have demonstrated membership insofar

a5 it involves the factual status of owning residential real property within the one-mile radius.

+
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However, the sm:nd ing requirement of ¢Jass membership involves more. While the cases sub
Judice have been procedurally divided into four parts, with the determination of the amount of
compensatary damages, if any, being decertified for individue! determination, the binding Ohio
caselaw cited above requires the Plaintiffs, quadripartite format notwithstanding, to

: demonstrate standing,

Arguendo, this Court notes that if purported ¢lass plaintiffs were otherwise allowsd to
proceed in the “liability phase” of a linbility-damages bifurcated class action, and the class
plaintiffs clearly had not suffered individunl, distingt “Infuvies in faet” to be potentially
| remedied in the *daviages phase,” then the “liability” determination would be advisory for the
| tlass plaintiffs. The olass membership of the named plaintiffs would be incomplete,

pndermining the other putative olass members’ due process rights that were assigned to the

sy,
il

class plaintfis for ltigation-by-representution,
Class certification is only an ancillary procedural device; even with a clearly defined
class, without substantive standing, no person has a right to proceed 15 a class representative,

See Deposlt Guar. Nat'l Bankv. Roper (1980), 445 1).8. 326, 332. Notably, cautionary

H languoge in the caselaw regarding not requiring affizmative proof on the merits in a class

“ certification determination daes not preciude this Coust from rigorously analyzing whether the
Plaintiffs have presented any evidence demonsteating the nc?:essary standing to-gven raize
argnably meritorions elaims, An Ghio court has found that *{sJome fhetual screening is

| inevitable in deternvning membership in any plaintiff class.” Grant v. Becton Dickinsor &
Co., 2003 Ohio 2826, 27, Therefore, this Court finds as a matter of faw that the standing
tequirement-including demonstrating an individualized “injury in fact”-must be satisfied in

any class acdon, including Civ., R, 23{C){4)a} issue-bifurcated cluss actions,
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Accordingly, the Plaintiffs in the cases ot bur must demonstrate their persoral stakes i
the various causes of action and damages claims before Ohio law will procedurally allow them
1 pursue olass stakes as class representitives. As noted above, see supra foetnote 19 and
accompanying text, the Plaiatiffs proposed using damages subclasses,
| Accordingly, based on the differant compensatory damages sub-categories identified
above, this Court hereby recognizes: (1) a Real Property Damages Subclass, (2) a Diminution
Damuages Subelass, (3) an Evacoation Dumages Subclass, (4) # Pérsonal Property Demages
Subclass; {5) a Personal Injury Damages Subelass, and {6) an Emotional Distress Subclass,
Pursuant 1o the authority govertiing the use of subclasses, Chv, R. 23(C)(4){(b).* the Plaintiffs
individually™ are not required to prove, but must present some evidence of a sustained “injury
in fact,” to satisfy the class membership standing issue for eack subelass enumerated above,

{1} Banford and Graeser have standing and memBerslip in the Real Property

Bamages Subelass, The O°Donneils do not have standing or membership,

Regarding the Real Property Damages Sobelass, this Court finds that the O’Tionnells
have Taited to present evidence, other (than insufficient specudation, of an “injury in faet,™
Aldrich clted adverse deposition testimeny from W, O'Donpell and M, Q'Donngll, bt the
Maintiffs® rebuttal focused only on Benford and Grasser, completely omitting rebuttal
arguments fooused an the O Donnells. Tn bis depogition, W. O*'Donnell stated that in the
summer of 2004, he found some minor ceacks behind a rarely-closed door. W. &Donnell

Depo. Y at 10:15-18. He equivocated on whether those eracks resulted from the explosionor

2= When appropriste, * * ¥ a class may be divided into subclasses and each subclass treat
ds & efazy, and the provisions of this ruls shall then be construed and 2pplied accordingly.” Civ, |
23(C)4) (emphasis added),

B For clarity, while this Cowrt and the parties have collectively teferenced Bunford, Graes:
and the O'Donnells as the Plainiiffs. they remain individeals for purnoeses of assessing standing,
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from “normal settfing.” 1d. at 11:13-18; 12:15-19. Regarding other problems inside the house,
he denied that they were related to the explosion. Id ot 11:19-12:15, 20-25. He similarly
denied any exterior _pmbl&ms with the house related o the explosion. Id. ar 13:1-20. Mo
evidence from M. Q'Donnell has been presented regarding damage to the real property.

Banford has submitted by affidavit her personal observations of approximately 16 large
ctacks in her home’s foundation that werc not theee prior to the explosion. See Banford
¢ Affidavit at §4-5. Graeser has submitted by affidavit his personal observations of
approximately 12 large cracks in his home's foundation that were not there prior to the
sxplosion. Bea Graeser Affidavit at § 5-6. [n support, they reference appraisafs on their homes,
which Aldrich contests, Banford and Gracser also cite for support the expert opinions In the
Ludwiczak Affidavii, which Aldrich also contests by means of highlighsing purported
inconsistencies between the opinions proffered in the Ludwiczak Affidavit and those provided
in &t prior deposition, Aldrich also presents counter-expert opinions in the Firsr Sur-Raply.

A few Ohio coutis have recopnized withont criticism the vse of expert opinions in class
certification eontexts. Bew e.g. Breedlove v. Ohio DOT (Cr. CL 1991} 62 Ohio Misc, 2d 298,
30¥-302 (recognizing ihe presentation of multiple experis by the parlies); Hemsley v. New
Albey Co. (Ang, 25, 1994), 10th Dist. Case No. 9JAPEL1-1562, 1954 Ohio App, LEXIS
3694, *10-*1 1 {findbng that an expert wilness may have provided information to support. class
vertification that was stherwise lacking), However, the federal District Court for the Southern
Distriet of Ohio has found based on cited federal precedents that a resolution between *dueling
experts” in & class certification context is an ineppropriate merits-determination. See Bentley,

IIFR.D. at 479,
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This Court need not decide whether conflicting axpert opinlons should be resolved,
Applying arguendo the rule of law from Bentley, the conflicting experts are immaterial,
Applying arguendo the imphed rule of law from the Ohio cases, this Court finds for purposes of
the instant Class Cerd. Mof, only that the parties” conflioting experts equally covater-batance.
HMowever, the statements by Banford and Graeser that the cracks did not exist before the
| explasion but were noticed immediately affer the explosion is patsuasive, thereby satisfying
each of their burdens to demonstrate by a preponderance of the evidence a sustained “injury in
faet" sufficlent for sianding and membership in fhe Real Property Damages Subclass.

(2) Banford and Graeser have standing and memborship in the Diménuiion

Damages Subcefuss, The 0'Donnefls do not have standing or membership,

1ii Ohio, compensation for diminution in vatue for real property may not based on
purely speculafive sligma damages, See Chance v BP Chems. (1996), 77 Ohio St. 3d 17,27;
Ramirez v. Akzo Nobel Coatings, 2003 Ohio 2859, §20-21 (“pure environmental stigma,
defined as when the value of real propetty decreases due solely to public perception or fear of
contuminution from a neighboring property, doss not constitute compensable damages in Ohio,
Rather, a plaintiff must show actval harm.™} The valuation of the real property, particutarly »
residential home, does not always require expert testimony, bui may be established by an
owner's opinion, See Stolf v. Parroft & Strawser Properiies, fnc., 2000 Oblo 5717, 9 12,
Notably, diminution in value of real property is an altemutive methodology of calculating
compensyfory damages to be awarded for hrarm sustained to the real property. See Reeser, 78
Ohio App. 3d at 686 (applying Ohia Coltteries Co. v. Cocke (1923), 107 Ohio St 238); Price v,
Parker (March 9, 2000), 10th Dist. Case No, 99AP-298, 2000 Ohio App, LEXIS 856, * 12413

{applying Keeser and Ohig Collierizsy.
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As discussed in the foregoing subsection, the O'Dronnelis have not presented evidence
regarding actual harm to their real property. Based on the caselaw cited above, they have falled
10 present evidenceother than speculative stigna elaims—regarding a diminution of real
properly value,

Ag disoussed in the forepoing subsection, Banford and Graeser have satisfied the
standing equitement regarding the Real Property Damages Subclass~that is, they provided
' sofme evidence that their homes had been actually damaged from the explosion. However,
although familiar with the purchase price of their homes aud the pre-sxplosion appraisal values,
neither Banford or Graeser testified that they personally know how much, If at afl, thefr homes’
values had been diminished pastexplosion. See Banford Depo. Lat 10:9-13:18; Graeser Depo,
Tat 24:2-29:14, Proof of'the amount of damages, kowever, is a merhis-igsus heyond the scope
of class certification, Based on Reeser, Ohio Collieries, and Price, this Court finds that
| Banford and Grasser hive demonsirated an aetual “njury in fet” that may or may not be
; compensable by s diminution of valne methodology. Therefore, they have demonstrated
: standing and membership in the Piminution Demages Subelass,

3y Each of the four Plaintiffs has standing and membership in the Evaeuation

Damages Subcings.

The Bvacuation Damsages Subclass includes claims for not only expenses directly
related ta the evacuation (Le. hotel fees for substitute lodging, meals enten away from their
hotnes), but also for the loss of use and enjoyment of the residential real property. Factually,
Aldrich argues that many of {he putafive plaintifis have already been compensated Yor their
evacuation expenses fhrough the Crawford reimbursement pracess. It argues thoge putative

plafntiffs no longer have standing because thelr clabns have been satisfied. The Plaintiffs
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counter-argue that not all of the reasonable evacuation expenses have been refmbursed and thut

none of putative plaintifis’ koss of use end enjoyment damages have been satisfied. The

; arguments essentiafly regard the “redressability™ of the Plainti#fs evacustion and loss of use and

_ enjoyment damages.

The partics have each cited caselaw purportedly supporting their conflicting posidons,

Having considered those cases and the facls presented regarding the Plaintiffs® expenses
1 regarding substinute fodging at hotels and with nearby friends and family, this Court finds that
the partial reimbursement for outwpfpocket evacuation expenses does not fully satisty the
Plaintiffs' claims for loss of use and enjoyment,

The Second District specifically stated:

The expense of rental quarters appears to be the limit of the amount of the award

for such purposes where the damage For {oss of home use was, or may have

been, propertionaily liss than complete evacuation.
Carroflion Weods, 1992 Ohie App. LEXIS 2759 at *10 (emphasis added). In that same year,
the Second District afso recognized, with regard to damages elnimed us o result of an alieged
nuisance, that “annoyance and discomfort” damages are separate and distinet from physical
damage (o structures or other property. See Reesar, 78 Ohio App. 3d at £92.69%, This Court
specifically notes that limiting a putalive plaindiTs compensation to only oui-of-pocket
substitute lodging expanses would restore the anexpected substitute lodping expenses but
ignore the digtinet harm of being temporarlly excluded from ihat persen’s own home. This
Court iy vupersuaded that such a limitation applics,

Therefore, finding that sach of the Plaintiffs have allegedly lost the use and enjoynient
E_i of their residential real propetty for the durstion of the evacuation, they have standing. For

purposes of the instant Decivion only, becauss the evacnation expenses and loss of use and
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enjoyment ¢laims are canjoined and standing has been estatilished for the latter, this Court
- declines to address the arpuments regarding the purporied lack of redressability for cvacuation
expenses.  Acoordingly, cach of the four Plaintiffs is a member of the Evacuation Damages
Subclass.

{4) None of the Plaintiffe have presented any evidenee regarding their individun]

standing ie claim damagey te thelr personal property. They are nof members of

the Personal Property Damages Sulielass,

Regarding ¢laims that the Plaintifls™ personal property hag been damaged, Aldrich
argpes that thay have presarted no evidence supporting thelr standing for this sub-category. In
her deposition, although Banford stated that some personal property ftems may have fallenas a
teault of the explosion, she did not consider any of the jrems brokeh or damaged suels that

% monetary compensation would be necessary to fix the damages, See Banford Diepo, { af 22:3-
’ 2452, Graeser and the O"Donnells similarly did not identify any ems of personal property
H damaged by the exploston, Ses Gracser Depo. I at 12:4-13:5; W. O*Donnell Depo. 1 at 14:2-
| 14 M. O"Donnell Depo, Lat 10:19-11:3. The Plaintiffs’ comnter-argament is that they aré not
| required to provide evidence that they suffered cach sub-category of damage. See Cer/. Reply
: at
As discussed above, the Plaintiffs are not required at 1his procedural stage to
affirmatively prove their claims. However, for purposes of standing, some evidence must be
presented to satisfy the elass membershtip issne, Based on the deposition testimony cited
j above, aone of the four Plaintifis have presented such standing-based evidenioe. Therefore, this
| Court finds that none of the Plaintiffs are members of the Personsl Broperty Damages Subelass,

| preciuding certification for thai subcelass,
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(%) None of the Plaintiffs bave presented any evidence regarding their individual

starding to clain: personal infury damuges, They are not members of the Personal

Fjury Bamages Subclass,

Aldrich presents a simifar argument that the Plaintifs” depositions demonstrate that
they do not have standing to raise personal injury claims, See Cert. Opp, at 6 1. 10. The
Plaintiffs” response is that white they were not personally injuved, they are still tnembers of the

{ class becanse they suffered other types of injuries. See Cert. Repty at 12.

The depositions of the Plaintitls demonsteate that they were not physically injured by
the explosion. See Banford Depo, I at 6:2-6; Grooser Depo. Tat 58:19-59:4; W, O*Donnell
Depo, I at 38;20-3%:12; M. O"Donanel]l Depo, [ at 11:14-16. Accordingly, this Court finds that
the Plalmtiffs have not presented evideiice supporting their standing to claim personal inhary
damages. Therciore, none of the Plaintitfs are members of the Personal Injury Damages
Subclass; precluding certification of (hat subelass.

{6) The Plaintifls kave presented some evidenco-deposition testimony regarding

fenr and ansiety-which establishes thelr individual standing to claim an: “isjory fn

fact” for emotiona! distress damages, They are members of the Emotional Distress

Subelnss.

Addrich argues that the Plaintiffs have not presented suffisient evidence to support their
standing to bring emotional distress claims. H cites portions of gach of the Plaindffy’
depositions in which they deny devcloping any severe and debilltating emotional-distress
linesses. See Cart. Opp. at 6 1. 11} seo also First Sur-Reply at 13-14 (citing inter alia
Buckman-Pierson v. Brannon, 2004 Ohlo 6074, discretionaty appeal allowed (March 16, 2008),

2005 Chio 1024, spplication to dismiss appeal geavted (Sept. 22, 2003), 2005 Ohio 4549).
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The Plaintif' rebuttal is that they each testified in deposition thay they are fearfud,
stressed, and otherwise emotionally distressed by the explosion, the cvacuation, and the
purparied damages to thely homes. They also argue that the emotionally distressing nature of
the explosion and evacuatipn is shown by the puvported cstablishment of available counselors,

1 Cert. Reply at 11 {clting the Jirka Email),

The Jirka Bmail, while showing that cotmselors wers made available, is unpersuasive
because the Plaintis restiffed that they did not seek treatment with any medicsl practitioner,
including those counselors, for any injuries purportedly relating to emotional distress from the
explosion and evacuation. See ¢.g. Banford Depo. It at 141:16-142:8; Graeser Depo. T at
$5:11<15, W. ©'Donnell Depa, { at 43:12:25; M. C'Donnell Depo. I at 35:13-36:8. The
persuasiveness of the Buckmee-Plerson deciston is dindnished becanse the holding was
specific to the procedural posturs of that case, which was 2 summary judgment motion. Seeid,
at ¥ 55 (noting that the threshold at issue repards the evidence necessary to successfully oppose
supmary judgment), Aldrich specifically relies an the Buckman-Pierson precedent for the
proposition of law that the Plaintifis taust provide some additional lay or expert lestimony as o
“aparantes of genuinenass” 1o sstablish a viable amotional distress claim,

The matter preseniiy before this Court is not whether the Flaintiifs’ claim for emotional
distress damages is viable, that is, whether summary judgment in favor of Aldrich and against
the Plaintiffs is approprate. See supra note 4 (deferring any summary judgment doterminations
L until zRer clasg certifiention), Additionally, this Court finds that argwrients pertaining to
: whether the Flaintifis have presented sufficient supporting evidence to preveil on their ¢laims

inappropriately delve into the merits. The Plaintiffs have cach individually stated that they
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have experigncad fear and anxiety 25 a result of the explosion and evacuation, Those
statements provide some evidenice of an “injury in fact” to each of the Plaintiffs,

Therefore, this Court finds that the Plaintiffs bave presented some evidence regarding
| their standing to claim emotional distrass damngas. They are members of the Rrmotiona)
Distress Subclass.

Based on the foregoing, for purposes of the class mermbership issue, this Cayrt has
| recognized six subclasses and finds;
| (1) Banford and Graeser are members in the Real Property Damages Subclass; the O'Donnells
are not members;
| (2) Benford and Graeser are membess in the Diminution Damages Subclass; the O*Donnells are
not mentbers;
| {3) Banford, Graeser, and the O Donnells are members in the Evaguation Damagos Subelasy;
(4) None of the Plaintiffs are members in the Personal Property Damages Subclass;

{3) None of the Plaintiffs are members in the Personal Infury Damages Subclass; and

{6) Banford, Graeger, and the O*Donnells are members in the Emotional Distress Subclass,

| 3- The numeresity issue: *the cass must be so naomerous that joinder of all members is
impracticabie”

The third class eeriification requivement is commonly veferenced as the “numerosily”
isque. The express languags in Civ. R. 23(A)(1) requites a determination: that “the class is so
numerous that joinder of ulf members is impracticable.” Id. The “impracticality” standard has
not been formalized with a specific minimum number, but invelves a case-hy-case analvsls,
Warner, 36 Ohto St. 3d at 97; Arroyo v. Wagon Wheel Auie Sales (Aug, 11, 2000), 2d Dist,

Case No. 18235, 2000 Ohio App. LEXIS 3612, %6 [hereinafter “Arrovn J. However, dn
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often quoted phrase regarding the numerosity issue is that “if the class has more than forty
people in it nomerosity is satisfied; 1 the clasy has less than twenty-five people in i,
numerosity i8 probably Iacking; if the class has between twenty-five and forty, there is no
| automatic rule * * % Warner, 36 Ohio St 3d at 97 {citing Fed. Practice & Prog., Seution
1760).

Ohio caselaw provides additioral guidance. If class members can be assumed to lack
the ability or motivation to pursue individual civil actions, joinder is more likely to be
impracticable. Hemtfton, 32 Ohio S1 3d at 75, Putative class members would be unlikely to
file individual clvil sctions where individual olains involve only a small amount of damapes,
{ which would support a finding that Joinder is Impracticable. Id.
| The Plaintiffs allege that 2000-3000 people were within the epe<mile radius and were
evacuated, They cita thelr own answer to Aldrich’s fnterzogatosies, Thay also argue that fhey
do not need to establish the exact number of putative plaintiffs, but may sausfy thelr burden.

: through the use of cmlnmﬂn sense or cormmon keowledge. Mot Clasy Cert. at 34 (citfag inter
alia Martin v. Serviees Corp. Iutermatl. (Fane 20, 2001), 9th Dist. Case No. 20392, 2001 Chio
App. LEXES 2902, ¥9-*10). Plaimtiffs highlight thut they have submitted multiple sample
affidavits of other putative class metbers,

Inresponse, Aldrich argues that the Plaintiffs have presented no evidence to support
their allegations that the putative class numbers in the thousands. To contrast the Plaintifly’
 reliance on Mavréin, Aldrich quotes 1 more reoent Ninth District case. See Cert, Opp. 8t 3
{quoting Adking-Bagole v, Universal Nursing Servs., 2004 Obio 6082, 7 18) (*The mere
*posstbility® that members of a class exist is insufficient. Rather, the movant must provide

evidance that 8 number of people have been harmed by the nonmovant’s actions.”) (end citation
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il omitied). Ciling Crrrey v, Shell Off Co. (1996}, 112 Ohio App, 3d 312, 318-319, Aldrich also
argnes that tho evidence presented is insufficient wo sutisly the numerosily issue.

Furthenmore, assuming damages subelasses are used, Aldrich argues that no evidence
hag been presented that any other residentinl real properties have been damaged or experienced
4 diminution in vafve. It acgues that no specific putative plainitffs have been identified for
purposes of showing that persenal property was damaged or thaf personal injuries oceurred. It
also highlights thal no other putative plaintiffs who suffered emotional distress have been
identified.

Aldrich also presents purporied expert lestimony petlaining o the alleged zone
ipacted by the explosion and the subsequent chemical release Into the air. The experts opine
that the air wave and the chemical release did not tavel far enought {o supPort an Ssnomplion
that demages occutred one mile away, Based on the caselaw and experts* opintons, Aldrich
eoncludes that the existency of any other putative plaintiff {5 completely speculative.

In weply, the Plaintiffs argue tiat the bueden of proof for the numerosity lssue should not
be restrictively construed 1o reqiire them to demonstrate numerosity for ench of the damages
subelasges. See Cary, Reply at 13 {eiting inter alia Anderson v. Bank of the S, N4 (M.D. Fla,
1687) 11[8] F.R.IX 134). They argue that assuming Aldich's experts are correct, the evidense
! demonstrates that multiple houses were potentially impasted by the explosion amd chemical
release. They also argue that the nomber of people evacuated is not readily contested,
| The Plaintiffs' reliance on Anderson is unpersussive. The langueage from JAnderson that
the Plaintiffs apparently relied vpon was dicta, Seeid, 118 F.R.D. at 145 (“}f [on remand] the
court delermines that the plaintiff class shonld include subelasyes, they may Hot be required 1o

salisfy independently the numerosity factor.”) (emphases added). Furthermore, as determined
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' abave, Ohio Civ. R. 23(C){4)(2) expressly requires that subslasses be analyzed using the same
seven requirements as any proposed class and insofur s Anderson confliots with that exprosy
requitement in Ohio, the two decades old sister-siate district court precedent is majected.

The two Ninth District cases clted, Mariin and Currey, are not in actual conflicr. The
Plaintiffs cite Martn for the proposition that common sense assumptions may be used, which
this Court finds is an accurate but incomplete analysis of the decision. The case nvolved
factnal testimony that more then ten people per week entered into & specifie contract, The
contmon sense assumption was mathematical, extrapolating that approximately twelve people a
wiek for an enfire year would result in over 600, Notably, bafora making a conunon senuse
assumption, specific and concreta evidence was provided.

} in Currey, the platniiffs prescnted a two-part argument in thelr attempt to indirectly
i satisfy the numerosity issue:

First, the representative plaintitfs testified about the extent of their own personal

injuries and propedy damage. [They] then offared oxpert testimony regarding

alleged widespread chemical contemination revealed by environmental fests

conducted in the setrounding regidential communides.

I, at 319, The two-part argunient was found insufficlent because, cven accepting arguendd thie
| expert testimony, evidence of'potential convaminution does not equate into evidenoe of

H nymerous peopls Infured by the contamination. *[[Jt i3 the plaintiffs* burden to prove the
existence of a large class of putative plaintiffs, not simply that there are many parties that could
| possibly be members of the ¢lass.” Id. In footnote dictum, the court identifies possible sources
1 of evidence that, if presented, may have helped safisfy the plaintiffs’ numerosity burden. See

id. atn. 2. Curray, therelore, also stands {or the proposition that specific concrete evidenceis

required before any assumptions may be used.
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This Court finds that drraye 11, clted by Aldrich, provides the most recent binding
precedent to guide the numerosity anatysts. Notably, the trial eourt relied on the precedent in
| Churrey that the numerosity burden requires evidence of a large group of putative plaintiffs, not
evidence that shows only 3 large number of people who possibly could be putative plaintiffs.
i See drroyo v. Wagon Wheel Auto Salvs, Inc. (March 3, 2000), Montgomery Cty. C.2.C, Case
No. 99.CV-1501 (Decision, Order, and Bntry Overruling Plaintiffs Motion for Class
{ Certification} (J. Sunderiand) (bereinafier “4rropo 1] at 4, Class eortification was dented in
Arroyo fon the sele basis of lack of numerosity, Id. at 5.
The Sceond Pistrict affivmed, stating that the “real dispute™ was “over how numerosity
1 should bo shown” Arroyo 2, 2000 Ohlo App. LEXIS 3612 at *7. Plaintisf Arroyo argued that

| rensonable assumptiong based on altegations in the complaint were sufficient, The defendant

and trial court found that more than speculation was necessary. Id. at ¥7-*8. Notably, this

Conrt has previously found that when the named plaintiffs present over forty affidavits from
other putative plaintiffs a5 3 representative sample of the much larger number alleged,

| numnerosity is likely satisfied. See Petgp fat7 {noting that the named plaintiffs* provided the
affidavity of forty-eight additional putative plaiatiffs),

Accordingly, specific evidence is necessary before reasonable assumptions based on
that specific evidenee may be used to satisfy the numerosity issue, Furthermore, the numerasity
issue is separately applied to cach subclass,

#. The numerosity evidence presented regacding 1he Real Property Damages

Subelass Is speculative. The subclass is not cortifiable.

The Real Property Damages Subclass involves claims that the residential real propeitics

were physically damiged by the explosion. Banford and Giaeser established their membership
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in the subclass by identifying multiple oracks in their homes® foundations that allegedly
appeated afior the cxplosion. However, the O'Donnells lacked the recessary standing for
membership because, while concerned that their home had been damaged, they presented no
evidence supporting their otherwisc speculutive concern.

To demonstrate the existence of other purative membisrs of the Real Property Dumages
Subclass, the Plaintiffs cite two expert opinions and the affidavits of putative residents, Sec
Mot. Class Cert, a1 34; Cert. Reply at 14-15. They highlight that the expext opinion of Mr,
Lowherd, proffered by Aldrich, includes a map that visually depicts approxivmately forty homes
within the range he Idenifies, Cert Reply at 14 (viting the March 2005 Affidavit of David C.
Cowherd, M.S., P.E., aneched as Exhibit U7 to the Cerr. Opp. [hereinafier the “March Cowherd
Affidavit™] and the map attached thereto as Bxhibit GJ. The Plaintiffs also reference
Ludwiczak’s opinion thal the damage ha chserved in the foundations of the Banford and
Gragser homes is consistent with explosion dmnage, Sce Cert. Opp. at 14 {citing Ludwiczak
Affidavit, {5, 7). The Plaintiffs also highlight their profiered sample of putative plaintifis,
smmmarily charecterizing the frctual allegaﬁnn; in those affidavits as substantially simbar to
the ailegations in the instant cases,

Aldrich argues that the Plaintifls have misconstrued Cowherd's expert iestimony. Tt
argues his opision is that homes outside the 1200 foot radius could not have susiained damage
from an air blast. Aldrich argues that epinion does not equate to an opinion that homes within
the 1200 foot radlus did sustain damage. See Firgr Sur-Replyat 11-12. Aldrich further

highlights that the Plaintiffs have not presented any evidence pertaining o the approximately

? This “sample™ originally included the affidavits of all identified putative residents,
including those who have been excluded by this Decision. See supran, 13 and accompanying tex
This Coart hss listad the non-axcluded affidovits in Atvendiz B.
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forty homes within that 1200 foot radius showing similar “before and afier” oracked
foundations. It argues that the absr.n&e of such evidence demonstrates that those homes have
not likely sustzined physioal damage. Id. at 12 (fostnote citing Inter alia Adking-Bagofa and
deroyo .

The Plaintiffs arguments considerably parallel the failed argoments in Currep. The
Plaintiffs have presented the firstestep by relying on their own allegations (complaint and selfs
| serving interrogatory answer) and Ludwiczak's expert opinion, which involves his inspection
of only the Banford and Graeser homes, not apy other putative residents’ homes. The Plaimiffs
then argue a similar second-step by citing expert testimony that essentially opines that some
number of surrounding homes may have been impacted by an air wave or 8 ground wave,
Asgsuming arguendo that the experts’ testimony |5 viewed in the Hglit most favorabls o the
Plaintiffs, this Court finds that assumption is insufficient. Similar to Currey, this Court finds
that the mere identification of homes and homeowners within the 1200 foot radius or the one-
mile radius ouly shows that approximarely 500 homes or 40 homes, respectively, conld possibly
e members of the Real Propeny Damages Subclass.

Hawever, the Plaintiffs have mwably proffered more svidence than the plaintiifs n
Crrrey. The use of affidavits from other putstive plalntiffs iy never discussed. In Party 1, this
Cowrt previously approved arguendo a numerosity argument that relies on multiple affidavits
from other putative plaintifls. As discussed above, however, only eighteen of the putative
[ tesidents’ affidavits are pertingnt. Tneluding Banford and Graeser, the potentinl subclass
membership only tolals twenty.

Furthermore, upon close examination of the cighteen putative residemis® affidavits, none

aof theri expressty state that their ome has actually boen physically damaged. In pearly
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identical terms for most of the ulfidavits, the various affiants express “voncernt * * * that my
home potentially sustained structural damage * + *¥ (emphases added). This Court finds that
such language, without more, is merely speculative and does not provide any supporting
evidence that the homes were actually damaged.

Therefore, this Court finds that the Plaintiffs have presented only speculative evidence
that the Rea] Property Damages Subelass merabership is 5o nurnerous that joinder is
impracticable. Accordingly, the numevosity issue is not satisficd and certification of the Real
Property Damages Subelass is not proper,

b. Because the Real Property Damages Subclass is not cortifiable, 15 1 mafter of

Ohio law, the numerosity evidence presented regarding the Diminution Darmages

Subelnss is only evidenes of specitlative stigma damages. The subclass is not

certiliuble,

Regarding the numerosity issue for the Diminution Damages Subclass, this Court finds
that the enalysis peetaining to the O Donnells’ purported menibership in the Diminution
Daruges Subclass, supra, is equally applicable to any argunents that numerous putative
rgaldents sustained diminution in their property vatue, Stigma-only diminution damages ore not
compensable under Ohio law; actual property damape is a condition precedent, Therefore, the
Plaintiffs have not satisfted the nemerosity issue for purposes of the Diminution Damages
Subclasy and certification of that subelass is alsa not proper,

«, The nomeresity evidence presented regarding the Evacoation Pamages Subcinsy

is sufficient,

The insufficiency atiributed to the elghtecn affidavits i the foregoing analyses is not

applicable to the Bvacuation Damages Subelass, The uffianis expressly state that they were
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svacuated from their homes for one day. A reasonable assumption from that fetual evidence is
 that those alfiants lost the use and enjoyrment of their homes for that same period of time.
Furthermore, the extent of the evacuution has baen otherwise esisblished above. Although the
evidence demonstrates that some putative residents resisted the mandatory evacnation, this

: Court finds by a preponderancs of the evidencs that the considerable number of streets
blockaded and the homes visually depicted on the one-mile radius miap clearly satisfies the
rumerosity issue for the Evacuation Damuges Subclass,

d. Arguendo, no pertinent evidence was presented regording the mumerosity of the
Personal Property Damuges Subeluss und the Personal Injury Damages Subelass,
The subelusses are not certifiable,

For the sake of argument, this Court notes that ho evideree has been presented that any
1} putative resident suffered a personal injury or had personal properly damaged. Accordingly,

| this Court finds that every if one ofthe named Plaintiffs had membership in the Personal

' Property Damages Subclusy or the Fersong! Injury Damages Subclags, numerosity for those

| subctasses has not been satisfied.

e. Beeause joinder of the highly individualized sirotional distress claims for the

named Plaiofiffs and the cighteen putative plaintiff affiants is impracticable, the

numerosity issue for the Fmotionad Disivess Subebass I3 sadisfied,

Regardihg the Emnottonal DHstress Subclass, this Court nofes that the eighteer putative
resident effiants state that they experienced and continue to experience anxiety and fear as &
rvesult of the exploston and espouation. The parties’ arguments pertaining 1o the nurmcrosity of
the putative subclass membership are substantially similer 1o the arguments pestaining Lo the

four named Plalntiffs. This Court therefore finds thiet the evidencs presenited is sufficient o
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dermonstrate that the affiants are puiative members of the Ermotional Distress Subclass,
Although the sum of the named Plaintiffs and the cighteen affianis is less than twenty-five
memhsrs, this Cowrt finds that joinder is impracticable. The joinder of potentially twenty-two
emotional distress elaime, which are usually highly fudividuslized,” is impracticable because
the potential {or a variely of mantfestations Is apparent. Therefors, the numerosity issue for the
Emotional Distress Subclass is satisfied.

Based on the foragoing, this Court finds that the nunerosity issue s been sutistied for
only the Evacuation Damages Subclass and the Brotional Distress Subclass, Noiably,
{ aithough Banford mnd Graeser have demonstrated membership in the Real Property Damages
| Subclass and the Diminution Damages Subclass, the evidence is speenlative reganding the

numerosity of other putative subclass members. Therefore, mumerosity for the Real Property

Damages Subclass and the Diminution Damages Subelass is not satisfied.
“ 4. The sommonality issue: “there must be quesiions of law ov fact common to the class™
The fourth class certification requirement is commonly refereniced ns the
“commonalily” issue, The Ohfo Supreme Coutt has instructed:
Couints generslly give this requirement a permissive application. Itisnot
necessary that all the questions of law ot ficl vaised in the dispute becommon 10
all the parfies, T there is 2 common nucleus of operative faots, or a common
liability issue, the ruje is sadisfied. The issue of whether there are any additional
questions affecting only Individual class members does not enter the class
certification analysis until the Civ.R, 23(B)(3) requirement of predominance and
superiority is applied,
Heamilion, 86 Ohio $t. 3d at 77 (citations omitied), “The test for conunonality under Civ.R.
23(A) is typically mel without difficulty.”” Howland v. Purdue Pharma L.P., 2004 Ohio 6352,

19 (citlng Warner, 36 Ohio 5t, 3d at 57).

* “the considerably individualized charactesistic of emotional distress clalis is pertinent t
the predominance issue, discussed infra,
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Notably, Aldrich docs niot expressly contest the commionality issue, coneluding that it Is
subsumed in the subseqoent predominance issug. See Cerr. Opp, at 12 (viling Howng .
E¥Tvade Group, Inc., 2003 Ohio 501, § 16).% The Plaintiffs present specific commonality
argrunents in the Mar, Class Cerd, at 36-43, and in light of Aldrich’s arguments, combines ifs
commonality argunents with predominance arguments in the Cert. Reply at [7,

Having considered the arguments pragented, this Court finds that & commoen nuclens of
operative facts has been presented and that common legal issues regarding the remaining canses
of action and Aldrich’s potential }ability 1o the two remaining subolasses. Therefore, the
vommonality jssue is satisfied,
| 5. The typleslity issue: “the claims or defenses of the representative parties must be
typicul of ¢he claims or defenses of the ¢lass”

The fifth class cortificatton requirement is cormonly referenced as the “commonality™
? issue. The Qhio Supresne Court has instructed:

[Thhe requirement of typleality sorves the purpose of protecting absent clags

members and promoting the economy of class action by cnswing that the

interests of the named plaintiffs are substantially aligned with those of the ¢lass.

Typicality ¢ a distinel prevequisite te class certification that musi be:

independently satisfied. Thus, the typicality reguirement “must be taken

seriously and cannot be satisfied solely by conelusory allegations.”

Baughman, 88 Ohio St. 3d at 484 (citations omitted). Furthemmore, the Banghman court,
cautioned that "typicality does not require exact identity of claims.” 1d, at 485; see also id.

(exiensively quoting | Newberg on Class Actions {3 Ed.1992) 374 to 3-77, Section 3.13)

(highlighting that the yationale for the distinct typleality dssue In class certification is (o assure

% For putposes of clarity, not all potential ¢lass actions involve the Civ. R, 23(BX3)
requirement of predominancs, a8 the seventh clags cerification fssue, fifia, is an alternative of the
three sub-parts of Clv, R, 238
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thut the individual claims of the named plaintiffs ave sufficienily connected with the claims of
the absent putative plaintiff class members),

The potential that unique affirmative defenses may apply to the named plaintiffs’ claims
does nof necessitate a finding of atypicality. 1d. at 486, 487, The Ohio Supreme Cowrt
instructed that “absent some serious discrepanoy between the position of the {oamed plaintiffs]
and that of the class, the focus at this [typicality] siage should properly remain on the essential

conforming characteristics of the defendant®s conduct and the claims arlsing therefrom.” Id. at
| 487, see alsa Hamilfon, 32 Ohio St. 3d at 78 {“[A] unique defense will not destroy typicality *
##* unless it Is *so central t the litigation that it threstens to preoecupy the elass representative
| to the detriment of the other class members.” ) {end citation omitted).

Furthermore, sewie Ohio courts have notably recognized that the commonality and
typicality issnes may involve substantial overlap. See Grami, 2003 Qhio 2826 at § 35 (citing
Faleon, 457 U.S. oL 158 n. 13}, The distinction is that per the text of the two portions of Civ,
R. 23A), the commonatity issue focuses on the elaims of the pulative elass, while the typicality
fssue Inquires into whether the specifio claims of the class representatives are sufficiently
aligned with the clafms of the absent putative plaintil that a determination of the former
pecessitates & determination of the latter. |

As an initial matter, some of the parties’ arguments pertalning fo the typicalily issue are
predicated on certaln assumptions regarding the viahility ofthe proposed classes and
subclasses, This Court bas previously addressed those srguments above, However, the
distinctive arguments presented are addressed below.

The Plaintiffs argue that their ¢lalms are typical of the putadive ¢lass clating because the

cloims are based o & commion event, which is the explosion and attendant evacuation. They
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argue that their interests are substantially similar to the interests of the putative class memboers,
insofar as & determination of Hability would be equally applicable (o the named Plainiffs®
claims and the potative plaintiffs’ claims. See generally Mo Class Cert. at 44-48.

Aldrich counter-argues that the negligent infliction of emotionat distress cause of action
and the attendant Emotional Distross Subclass involves such highly individualized
*" matters—personal emotions and thoughis-that typicality cannot be salisfled. Cerr. Opp. at 17
(citing inter alia Sanna v. Delta Afrlines (N5, Ohip 1990), 132 BR.D. 47, 50, and Roren v,
Hartz Mountain Corp. (SD. Cal. 198%), 122 F.R.D. 258, 263). It furthor references the
| proficred expert testiniony of psychology professor Dy, Tamera Schneider fo support the
propositfon that individuals may react differently 1o a given situastion and that the “normal™

f emotional state for any person varies considerably fromt other people’s “normal” emotional

: slate. She forther opines that susceptibility (o stress varies and thet, essuming emotional
1 distress is found, making a proximate causation connection beiween that emotional distress and
‘ the explosionfevacuation or some other unrelated sircumstance becomes & highly
individuslized annlysis, See id, at 17-18 (citing Affidavit of Tamera R. Schneider, nttached as
Exhibic 29 fo the Cerd Opp.) Aldrvick consludes that all emotional distress claims are hiphly
| individualized, thereby precluding the Plaintiffs claims from being typical of any other claim,
jncluding the putative subclass members’ claims. Id. af 18,

The Plaintiffs reply that the “I{ighly individuealized” argament is a mis-applied
| predominance argument, Cert, Reply at 18. They argue thut the claims are only requived to be
typical, not identical and that, in light of the potential bifurcation of Hability from damages, the

potential that the demapes vary is inmaterial, Seeid. at 18419,
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The personalized nature of emotional disiress is generally undisputable and Dr.
Schneider’s expert opinion supports that proposition. The contested inquiry, therefore, is
whether Ohio casentially excludes emotional distress claiins from proceeding in elass netions
because those elaims are atypical as a maties of law.

Initially, this Court recognizes tat the explicit Janguage of Civ. R. 23 and the Staff
Notes makes no distinction against emotional distress elaims. Second, this Court is rof
| convinced by Sanna, a decision by the federal District Court of the Northern District of Ohie,
Tkonen, a devision by the federal District Court for the Southemn District of California, or the
other foderal distriet court decisions vited by the Plainiffs. This Court finds persuasive the
repsoning provided by the only Ohlo appeliate decislon on point, Walker v, Firelands
Commanity, Hosp, (Oce. 5, 2001), 6th Dist. Cage No. E-01-0006, 2001 Ohio App. LEXIS 4454,

In Walker, the defendant argued that the ¢lass plaintiffs relied on federal d{séﬂct £a5CE
guch as Sanna and foren to argue that “emelional damages ate so individualized and
H sidiosyneratic’ that they are never ‘typlcal.’” Wafker, 2001 Ghio App. LEXIS 4494, *3-%10
H {end cilations omitted). The Sixth Disfrict identified other federal district cases that found
: emotional distress claims may be typical and the differencey ia damages conkd be otherwise
{ addressed. Seeid. at *10 (citing Day v. NLO, Tne. {(8.D. Olio 1992), 144 F.R.D. 330, 334-335,
appeat dismissed on other grounds (1993}, 3 F.3d 153; Sterding v. Velsicol Chem. Corp. (C.A.
6, 1988), 855 F.2¢ 1188, 1197). Analyzing the cases, the Sixth District stared:

While we recognize the split of autherity on the question of whether emotional

domages can cver be “typleal,” we believe that the better reasoned view Is that

expressed by the coutts in Day and Sterling that, as long o8 common questions

exist as to liability, any differcnces in damages can be handied on an individual

basis. As the Supreme Court of Ohio has noted, “typical” does not mean
“Idertieal”
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K. at *1] {citing Plamied Parenthaod Assn. of Cincinnati, Iire. v, Profect Jericho (1990), 52
§ Ohio 8t 3d 56, &4).

Notably, Aldrich’s argament is snbstantially identical and relies on the same tases as
the argument presenied by the defendant in Walker. The Sixth Disteict found that potentially
disparate damnages could be addressed on an individusl basis afier resolving a partial clasy
action on the labifity issue. QOhio law, represented by the only Ohio appellate decizlon on
| point, appears {o reject an absolute typicality bar on ¢lass actions presenting emotional distress
: claims. The typicality analysis for emotional distress olaims is therefore the same general
- pnalysis as any other claim,

The commen factual event af jssue in these ¢ases lias not been contested in the
commonality issve supm, Additfonally, comuton legel questions relating to liability and
punitive dammages have been preseated, For purposes of the Evacuation Damages Subclass, the
clalms of the named Plaintiffs are substantially similae. For purposes of the Bmotional Distress
| Subclass, the claims of the named Plaintiffs are also substantially similar,

Having analyzed the arguments presented, this Court finds that the claims of the

4 putative members of the two subclasses are ot in conflict or stherwise subject fo a
considerable disurepancy., The cases at bar, 45 discussed above in Section LR, are formatted
similar to the Walker casq, addressing the common liability issue on & class basis, then if
necessary, proceeding to [ndividualized damages determinations. Therefore, this Court finds
that the Plaintiffs’ claims are typical of the two subelasses® olaims mid this fssue is accordingly

gatisfied,
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6. The adequacy of yepresentation issue: “the representative parties must fairly and
adequately protect the interests of the class”

The sixth ¢lass cerification reguiremest is commonly referenced ag the “adequacy of
1 representation” Issue, The Chio Supremie Cowrt has instructed:

Federal courts have referred to this requiremant as being nf'erugial importance

int terros of ensaring due process 1o members of the proposed class who will not

have their individual day in ¢ourt, The reguirement is generally divided into

congideration of the adequacy of the representative and the adetquacy of counsel.

Marks, 31 Ohlo 8t 3d at 203 (citations onitted); Warner, 36 Ohlo 8t. 3d at 98, The parties
tiave presented separate arguments regarding the adequacy of'the Plaintiffs and the adequncy of
the Plaintiffs® current counsal, Therefore, this Court will consider the two vaatters separately,

1. The Plaintiffs ave adequate cluss representatives,

The Ohio Supretie Court hag stated that the adequacy of the class representalives is
generally salisfled if his interests are nét amagonistic to the interests of the vther, nons-present
putative class members., Marks, 31 Ohio St. 3d at 203, Notably, some of the parties’
arguments involve matters previously resolved in other portions above; therefore, only the
remaining distinct arguments are analyzed herein.

“The Plaintiffs have argued that their interests are not antagonistic because they live
: within the same one.mile radius, were evacusied from their homes Iike nost of the other
putative plaiatilfs, und penerally have sustained the same smotionel distress from the explosion
and evacuation as the other pulative plaintiffs, See Mot Clags Cert. at 49, The Plaintiffs also
argue that they are adequate olass ropresentatives, any argumonts regarding ignorance of the

facts and law notwithstanding, beeause they have otherwise demonstrated sufficient interestin .

pursiting ihe-cagses. See id. ar 42-30,
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In rebuttal, Aldrich arpues that the Plaintiffs have emphasized the “broader” pusitive
damages aspect of the claims and de-emphasized seeking compensatory recovery for actual
darmages incurved. Tt argues that this demonstrates antagonises against, arguendo, any putative
class menmber whose claims for compensatory damages would outweigh any interest in punitive
damiages. SeeCerr, Opp, ar 21-22.

Aldrich also argues that by demonsteating in thelr depositions that they are completely
unaware of other putative class members who may faciually have viable claims, the Plamtiffs
adequacy is unsatisfactory, Id. at 22 (citing 5t re dm. Commereial Lfngs, LLC (BED. La May
28, 2002}, No. 00-252, 2002 TLE, Dist, LEXIS 10116 {hereinnftet “Commercia] Lines™]).
Aldrich cites multiple portigns of the Plaintiffs® depositions to demonstrate the lack of
 knowledge abouf ofher putative plaintffy’ clabms sad 1he purported distiterested characteristic
of the Plaintiffs—not thelr counsel—io the instant cases. See id. at 23-24. Furthermore, Aldrich
argucs that no evidence has been provided through requested discovery relating to any other
putative plaintiffs’ claims. See id, at 23 n. 48; see also supra Section I11.D.3 4. (discussing the
| speeulative nature of the evidence presented to show that the vther puiative members of the
| Real Property Pamages Subclass had also sustained cracks in their foundsations orother
4 explosion-attributable struetural damage).

The Plaintiffs’ reply highlights that Aldrich’s rebottal argument regarding the purported
inadequacy of unknowledgeable elass representatives s premised on a decision from one stster-
siate’s foderal district court. Cerr, Reply at 21, The Maintiffs bighlight various staiements hy
| the Commercial Lines district court showing the absolute inaativity by the purported class
| wepresentatives and thelr unfamiliacity with basic delails regarding the claim. See id. (quoting

portions of Commercial Lines, 2002 (LS, Dist. LEXIS 10116 at *37-*38), The Plaintiffs argue
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that they, in comtrast, actively contacted cownsel, monitored pertinent print and television
| reports, and attended maltiple “lown meetings.” See id. at 21-22 {citing Banford Affidavitat §
10-12; Graeser Affidavitat § 9, 11}

The Plaintiffs cite for support Swrawitz v Hilion Hotels, fnc. (1966) 383 U.S. 363 and
Lerner v. Haimsohn (D. Colo, 1989}, 126 F.R.D. 64, 67 (“Generally, as fong as the plaintiffs, s
clags representatives, know something about the case, even though they are not knowledgeable
of the complaint’s specific allegations, the class should be certified”) While they do not have
precise details about the extent of the other putative plaintiffs’ damages, the Plaintiffs argue
that they have shown & panuine interest in pursning their claims and, without demonstrable
| antagenism, in pursuing the putative class members® claims to obtain appropriste compensation
for dll. Seeid. at 23. Purthermore, the Pluintifis also argue that Aldrich has mis-characterized
the cited portions of their depositions. They argue (hat the deposition testimony does not
veflect that they Iack any knowledge, but that they lack expertise in Iegal and technical areas.
| See id. at 23-25.

E Aldrich responds that its adequacy arguments are appropriate because the role of class
representalive requires a heightened standard. Férst Sur-Reply at 7-8 (citing Commerciol Lines,
2002 U.5. Dist, LEXIS 161160t #37-%38, and Seait v. N X City Digt. Council of Carpenters

11 Penstorr Plor (3D N.Y. 2004), 224 F.RD, 353, 335-357) W avgues that the Plaintiffs in these
eazes have failed w meot that hicightened stendard for adequacy. [d.

As a general proposition of kaw, this Court cecognizes that the adeguacy of class
representatives is a distinet issue becawse the class plaintifis will likely litigate by~
representution the clainss of the other putative class members, which is an Importan due

process consideration. However, this Court also notes that textually the class representatives
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- must demonstrate they witl adegnately protect the absent mermbers” interests, not be the
superior or best.of al} possible plaintiffs. See Civ, R, 23(A)4).

Notably, this Court gives litile weight 1o Aldrich’s citalions to the fragmented, de«
contexivalized depositions. This Court has examined not anly the actual gnotes, but alse the
comexts. For many of the quotes or surnmaries provided by Aldrich, the Plaintiffs’ counsel
| obiected ot the basis that the questions improperly sought legal or expert conclusions. This
H Court iinds that for many of the “unknowledgeable” answers provided by the four lay Plaintiffy,
the preceding questions used legat terms of art. The Pleintiffs did not appear io know nothing
at all, bat only o be unfamiliar with the more intricate distinctions of law. Accordingly,

: Aldrich’s rebuital arguments premised on the depositions ree unpersuzsive,

The citations by the parties o Commercial Lines and Lerner, which are sister-states’

) federal digtriet court deefslons, Is similarly given litte weight in light of the tvo Ohio appellate
district decistons identified in this Court’s ressarch. In Hansen v. Landaker (Dec. 7, 2000),

| 10th Dist. Case Nos. 99-AP-1191 and $9AP-1192, 2600 Ohio App. LEXIS 5674, the Tenth
District afftrmed™ the trial court™s colass certification, Seeid, at %5+%6, %25, Regarding the

i defondant’s argument, based on the plaintiffs® depositions, that they were so unfamiliar with the
case that thay were inadequate class represonitatives, the court stated:

His Aue that plaintifis’ depositions reveal plaintiffs 1o by unfambiar with both

the underlying facts and the nature of the litigation they are pursving. However,

this shortcoming does not make them inadequate class reprssentatives, Itis
well-established that it is not necessary that proposed cliss roprosentatives be
knowledgeable, intelligent or have a firm understanding of the legal or fagtual

basis on which their case rests in order for them o be deemed adequate to
yepresent the olass. Tils rule would appear to siem from the realization theat

# The deninl of the plaintiffs’ request to proceed with 2 shareholder derivative suit and the
1egoirement ehat one person’s class membership be withdrawn are tmaterial to the othetwise
affirmed trial court deciston on clags representative pdeguacy,
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class representatives who are laypersons inheremly rely on their counsel 10
ideritify the relevant facts and understand and argue the salfent faw.

K, at *16-*17 (oiting Surowirg, 383 U8, at 371) (emphasis added). The court concluded that
the plaintiffs’ interests were ot antagondstic to the absent putative members’ elaims, thereby
finding ¢luss representative adequacy sutisfied. Id. at ¥17.

ks Mominey v. Union Bserow Co., 2003 Ohio 5933, the Bighth District affirmed in pant
- and roversed in part®™ the trial court’s “unexplained prder™ deniying olass certification, See id,
atY 1, 4. Regarding the arguments on the adequacy of cluss representative issue, the defendant
argued that the plaintiff had littde memeory of the specific transaction and was unfamiliar with
ihe legal and factoal issues in her case, The defendant’'s coneerngs were that such an
unknowledgeable class representative would allow the ¢lass counsel to andaly infleence the
litigation, Id. at¢ 11. Rejecting the atguments, the court found:

However, a class vapresentative’s faoillarity with legal and faotual fssues varfes

depanding on the individue] cese; some Ttigation dows not raquire him 1o hava

an extensive knowledpe of the isstes, and in sonte cases it may be urrsasonable

to expect him to have knowledge. The adequacy inquiry focuses on [the

plalntiff's] factual or legal knowledge paly ro the extent that such knowledge iy

necessary fo hor role ay class representative, and certi{ication is denied on iy

graund only inn extreme cases, such s whers the proposed fepresentative™ Iack

of knowledge shows a lack of interest in or fagk of connection witly the

proceedings or threatens to prejudice the ¢lass.
Id. (footnote citations omitted; emphases added).

In the instant cases, the Plaitiffs have demonstrated a hesitancy when questionid i

maiters involving lepal tenns of art, legal conclusions, or expertise, They have presented

eviderice demonstrating that they were aware of the explosios, became aware of the putative

¥ The reverse and remand was to allow the tial court to provide a more “rigorous analysis
: oy other class certification issues aud to proceed by instructions with other class claims. Spe

- Mominey, 2003 Ohio 5933 at Y 13. The adequacy of cluss representatives determinatian, howeve:
was essentlally affirmed, Seeid. at 21112,
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defendant Aldrich, initially sought some redress for their fndividual claims from the Crawford
reimbursenient process, as well as appearing and sometimes speaking at “townhall meetings®
[ likely attended by many of the potential putative plaintiffs they now seek to represent, While
the Plaintiffs have not pone doortovdoar asking about the cost of being displaced or inguizring
jnto poteniiél!y personally-sensitive medical condltions, the Plaintiffs have demonstrated an
intent to actively pursuc this [itigation. Bxcept for the matter addressed in the next subsection,
this Court finds that evidence has been preseated that the Plaintiffs are sufficfently Independent
in their roles as glass representatives from the distinet roles of the ¢lnss counsely. Thevefore,
based on the applivable Ohio law and this Court's foregoing factval doterminaiions, the
adequacy of class representatives sub-fssue hag been salisfied.
b. In light of the familiar velationship liebween the O Donpells and one of the
Plainttffs* counsed, which presents a potential antagonism between the
i unrepresented subelyss members and the O'Donnells, this Court finds that the
fivma of Dyer, Garofalo, ¥ann and Schudtz nyay net adeguately profeet fhose
interests. The Mlaintiffs’ ofher two counsel have presented evidence that satisfies
the adequacy of representation Issue,
The seeond adequacy of representation sub-issue analyzes the competency of the
proposed chass ¢ounse), The Dhio Supreme Court has instrucied:
The issue of whether counsel is competent to handle the action can be the most
difficult m the Rule 23 analyals. The fact that 2n stiorney hags been adimitted to
practice doew not end the judicial inquiry, An attornay should be experienced in
handling ftigation of the {ype involved in the case before cluss certification s
aliowed. Close seruting showuld be given to the altorney's gualifleativne to
handle the matter with which he is entrusted. For example, a gifted inteflectual
property lawyer might not be gualified to handle an environmental case. It also
follows that a personal Injury attorney probably should not be entrusted with a

complex antitrust case wder the Valentine Axt, Since crucial guestions of due
proeess an involved, the trial cour! should exersise gredal care inits
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determination of this elemont, Althongh this 1ask may b most unpleasam, it is
one of the most vital,

Warner, 36 Ohio St. 3d at 98 (emphases added),

Twa distinct arguments have been presented ragarding the adequacy of counsel, which
this Court will separately address, However, for purposes of clarity, this Court preliminarily
identifies for the secord that collgctive references will be to “Plaintiffs” counsel” and iidividual
referenices will b to the dwee frms and the signing attormays® last names.® Notably, as
reflected in the Banford Complaint {n the 8704 case pre-consalidation, Banford and Graeser
were tepresented by only Attomey Schulte and BB&S. Similarly reflocied in the O'Donnelt
| Complaint in the 8865 case pre-consolidation, the O"Donnells were jointly represented by
“ Attgrncy Smalley, DGM&S, Attorney Jores and Attorney Washington, and J&W. This Count
uotes. that in documents filed post-conselidation, the Plaingffs' counsel have mainained theiy
separate representations but have collectively signed matters filed by the Plaintiffs.

First, segarding the general qualifeations of Plaintiffy’ sounsel, they state witheut detail
that they have “extensive experience in the complex litigation area.™ Mot Class Cert, at 50,
They also seference their experienced support staff in relation to class action litigation. Id.
They also provide supporting details of thelr experience by afiidavits. See Cerr. Replyrat 23
{eiting the Affidavit of Attomey Schulte, attached as Exhibit 19 to the Cerr. Reply.; Afidavit of
Atturney Smelley, aliached as Bxbibit 20 to the Cerr, Reply; Affidavit of Attoroey Jones,

attached ay Exchibit 21 1o the Cerr, Raphy)

* The list includes: Attorney Schulle and Attorney Behnke frora Botros, Behnke & Schult
[hereinafter “BB&S"); Attorney Smaliey snd Atorany Chinault from Dyer, Garofalo, kanh &
Schudéz Thereinafter “DGME&S™T; Attorhey Johies and Attarney Washington from Jones and
Washington fhereinafter “T&W"L

0 By apparent mistake, while the affidavit of Attomey Washingion is referenced os being
attached as Bxhibit 22 to the Cers. Renly. the affidavit was tiot attached.
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In rebuttal, Aldrich argues that the Plainiffs’ counsel have not provided evidence
demonstrating experience in “muass wit/mass accident” civil Htigation. While recognizing the
general experience and some ¢lass action litigation experience, it impliedly argues that the
“mass tort/mass aceident™ type is sufficiently distinet that experience in that type must be
shown. See Cert, Opp. at 29-30; First Sur-Replyat 8 n. 9.

This Court has reviewed the submitted affidavits and the pertinent ease Iaw. The Ohio
Supreme Cowrt provided two examples in Warner, Fiest, the intellectual property attorney may
| not be adequate to try an environmental class aotion. Second, a personal injary attorney may
{ not be adequate 1o try complex antitrust class actlon. In the instant cases, the cavses of action
| prosented are neghigence, stdot liability, negligent infliction of emotional distress, snd nuisance.
Applyiog the examples in Warwer, the intellectual property attorney or the complex antitrust
sttornay would probably not be adequate 1o try the nauses of action in the those cases, but
| experienced civil litigators are. Aldrich's characterization of this case as & Mmass tortfrings
accident” case is not dispositive. The adequacy of the Plaintifis” counsel on the basis of their
experience with the type of litigation has been satisfied.

Aldrich presents a second rebuital argument, however, that this Covet does find
persuasive. It highlights that the O"Donnells have 2 close familiar relationship with Mike Dyer,
a4 named partner #t DOM&ES. See Cert. Opp, a1 29, 30n. 55, In her deposition, M. O'Donnell
states that her sister is married lo Aftorney Dyer. M. O"Donnell Depo. ILat 108:10-14, She
admits that during the evacuation after the explosion, her sister contacted hotr, Id. at 168:19-24,
She is unaware of the fee arrangement with DOM&S In the instant cases and she has had

Attomey Dyer or DGM&S represent her in previous unrelated matters for free, See id. at
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. 114:¥0-115:18, She states that the topic of litigation related to the explosion and evaocuafion
argse between her hushand and Attorney Dyer. Id, af 108:25-109:4.

W. 0'Donnell also states that he has been represented by DGM&S in multiple prior
i urrclated matiers. W, ODonnell Depo, I st 1351:14-25, He indicates that hie selected DGM&S

to represent bim and his wife in the instant cases because of the funiliar relationship. Id. at

132:2-4,
This Court notes that in the Carr. Reply the Plaintifts do not respond in any manner to
1 the argument regardiné the potential for a close-family conflicr of interests between the
1 O'Domnells and DGM&S, The issue was extensively argued in the Cert, Opp,, but the
Plairiffs” arguracns in the Cerr, Reply address only the experlence and expertise of Plaintiffs’
| sounsek,

In its arpoments, Aldrich eites decisions by Four federal Cirenit Courts of Appeals. In
Turgff v. Map Co. (C.A. 6, 1976), 831 F.2d 1357, the four named plaintiffs were three attomeys
with the proposed elass counsel’s Firm and the wife of oite of those attormeys. 1d. at 1360, The
coust siated:

If the intepests of a class are o be fuirly and adequately profected, if the courds

uried the publie dre to be fee of manubclured lidgation, and if proceedings are 1o

be withowt cloud, the roles of class representative and of class attorney cannot be

played 1by the sanse person,
Id, {end citutions omitted). In Susman v, Lincoln Am, Corp, (C.A, 7, 1977), 561 P.2d4 86,
bevause the issue was on st impression in the circult, the court extensively analyzed other

ircuits’ precedents and the twice-used decision by e disirict courl. See penerally id. 4t $9-93,

The circuit declined to adopt the distsict cowrt™s “per se rule,™! but otherwise affirmed the

" Notably, Aldrich parentheticatly quotes only the distriet court's “per se mile™ see Cerf,
(. at 29 0, 53, but does not otherwise analvze the holding of the gironlt court,
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district court’s exercise of diserction in that particular case, Seeid. at 93.94. The circuit court
also notes that “{wihile ‘mere imaginative speculation’ fof conflicting interests] is not enough,
the distiol court must assess the likelthood ihat a conflict of nterest may exist” 14, at 95 . 11
{citations omilted; emphasis added); ser also Grelse v, Nowsehold Bank, M.A. {C.A T, 15993,
176 F.3d 1012, 1014 (eiting Swsman, Seventh Cirewit found an attorney"s attempts (o repeatedly
 pursue class actions using his own relatives cleady improper). -

The Eighth Cirouit reaches its case of first impression on the issu in Petrovie v. Amwep
Qi Co. (C.A. 8, 1999), 200 F.3d 1140, 1154, The court similarly surveys the other circuits’
procedents and the slightly different ethical rules used in some jurisdictions. 1d. The
conclusion is:

I situstlons where there is a close fumilint bond between a ciass counset and a

clasg representative, it séems 1o ug that there is & clear danger that the

representative may have some interests in conflics with the best Interests of the
class as a whole when making decisions that could have an impact or attormey

Jees,

1d. at 55 (emphasis added}.
| Tha parties have not cited and this Court's rezearch has not found any decisions by Ohio
| contts aifdressing this issue, This Court has examined the four cases cited above and the
argument presented by Aldrich. This Court is also mindful that the Plaintiffs, who bear the
burden of proo{ by a preponderance of the evidence, soe e.0, Coles-Morgan, 2005 Ohio 2994 at
19, have presented no evidence or counter-argument addressing the familiar relationship,
Furthermore, similar t¢ sorne of the federal ciretit courts, this Court niotes the general ethical
rules governing attorneys’ conduet,

Canon § of'the Code of Professional Responsibility, EC 5-1, provides that “ilus

professional judgment of a lawyer should be exercised, within the bounds of the law, salely for
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the benefit of his client and free from compromising influences and loyalties.” Tn Qhiv, when
an attomney proposed to act o5 class counsel for a class that includes ;:Iﬁse farily and non-
familial members, the potential for a compromising influence and loyalty exists, However, this
Court, similay 1o the ;S'z:s.'mqn coutt, does not find that 2 *per se ruie”™ comports with the
“rigorous analysis” required by the Ohio Supréme Court and does not consider the specific
| facts und argintents of the case. Accordingly, thiz Courf finde that a case-by-case analysis into
whether the potential conflict demonsteates an actual insdequacy of proposed class counsel.

In the cases af bar, the evidence demonstrates that the OFDonnelts have rolicd on
" DGM&S on multipls prior occasions for reprasentation at an admitted discount. The

! immediate contact during the evacuation by Mrs, Dyer to M, O'Donneli, while cleasly

| reasnnable familial sonduet, aiso elouds the interests of Attarney Dyer, and by imputation, of
DGM&S. This Court also notes that the O Donnells’ are still reprasented by the independent

| counsel of JEW, and in thess consolidated cases, apparenily aiso by BB&S.

Therefore, based on the foregoing, this Couxt hereby finds that DGME&S caanot scrve as
adequate class counsel in the cases sub judice. For clarity, as discussed abgw, his Court finds
| that all of the Plaintiffs’ counsel, including Attorney Smalley and DOMES, have sufficient
experienee (0 serve as class countsel, However, this Court finds that the experience
notwithstanding, a conflict of inferests sxists between DGM&S representing the O’ Donnells
and DGMES representing the other non-familial putative plainiifis. Therefore, certification of
H Auorney Smalley and by imputation DGM&S as cluss coumsel is hereby denied,

However, this Court recognizes that the qua[iﬂcuéicns of the remaining Plaintiffs’
counse! have been demonstrated and the famillar relationship Issue is inapplicable.

| Conditioned on the disqualification of Attorney Smalley and DGM&S to proceed hereinafter in
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the cases sub judice, this Court otherwise fitids that the adequacy of class counsel sub-issue bas
been satisfied, Therefore, as conditioned above, the adequacy of reprosantation issus has been
| satisfied.
7. The Clv, R. 23(B} alternatives requirement: “one of the three Civ, R, 13(B)
| requircnacnts must be met*
+ The seventh ¢lass certilication requirement actually presents three specific alternatives
| and requires only satisfaction of one of them. Seg Civ. B, 23(B). Because the movants bear the
burden of proof, the Civ, B, 23(1) analysis is guided by their srguments, [n the cases at bar, the
Plaintifts have chosen to present only the third altemnative fhereinafier a “Type HI Class
Action”}. Bee Mot Clawe Cert, at 50 {“Plaintiffs assert they meet the requirenents of Qhio
Civ. R. 23(BX3).)
The Ohio Supreme Court has recognized that the purpose of a Type 1T Class Action, =
“s¢ called ‘damage”’ actionf,] * * * was to bring within the fold of mainlaimable clasy actions
- cases in which the efficiency and economy of common adjudication outweigh the ineress of
individua! sutonomy.” Hamlion, 82 Ohio St, 34 at 72-80 (citattons and paragraph breaks
emitted). Textualiy, 8 Type TH Class Action requires that:
the court finds that the questions of Iaw o fact common to the members of the
class predowinate over any questions affecting only individual suembers, and
that a class action iy superior to other available methods for the fair and efficient
adjudication of the controversy. The matters perrinent to the findings inelude: ()
the interest of membiers of the class in individually conteolling the prosecution or
defense of separats actions; (b} the extent and natwe of any Htigation concerning
the-conteoversy already commenced by or against members of the class; (¢) the
desicabillty or undesirability of concentrating the Htigation of the elaims in the
particolar forum; {(d) the difficuities Kkely w be encountered in the management
of 2 ¢lass action.

1 Civ, R, 23(B)(3) (emphases added), Ohio law has accordingly idenfified two distinet but

conjoined sub-issues in & Type 1] Class Acton. The Plaintiffs must satiafy the ¢ommoniy-
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referenced “predominance’” and “superiority™ sub-issues. “The letier-identified matters are
pertinent to the two sub-issues, but need not be additionally satisfied as sub-issues, Sce
Schmiddt v. Aveo Corg. (1984), 15 Ohio 8t. 3d 319, 314

a The predominance sub-issue

The Chio Suprems Court has nstrugted:

“Tt is now well established that *a claim will meei the predaminance requirement

whien there exists generalized evidence which proves or disproves an elemeni on

a simultaneous, class-wide basis, since such proof obviates the need to examing

each elass member’s individual position.™
Banghiman, 88 Ohio St 3d at 489 {quoting Cope v. Meiro, Life fns, Co. (1998), 82 Ohio 8t. 3d
426, 429-430).

[Wihile what is meant by “predominate” is not made: clear by the rule, it is

generally hieid that in determiolng whether cormen questions of faw or fact

predominate over individual issues, it is not sufficient that common questions

merely exisi; rather, the common questions must represent @ significant aspect

of the case and they must be able to be resolved for all members af'the elassin 2

single adjudication,
Schmidy, 15 Ohto St. 3d at 313 {emphuasis added).

The Plaintiffs argue that the common factual questions regarding what Aldrich, throngh
its employees, did to the TNO colume around the time of the explosion will require a class
| action jury wia] involving considerable amounts of non-testimonial evidence and multiple
witaesses' testimonies to resolve. They argue that these guestions, svidence, and witness

wstimony will he substantially similar for cach pntative plaintiff’s ciaim. The Plaimiffs

recognize that the compensatory damages phase will alse tequire individuelized teeatment, but

argoe that the Hability determination will either be individeally dons repeatedly or enly once

before the necessarily-individuslized portion ocevurs, They argue that this “Habiliyy”

TMTMNNR
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determipation is therefore a significant aspeat of the case, becauss it is the necessary predicate
for all of the rermaining portions of the claims. See Mot, Clays Cert, at 52-53.

Aldrich counter-argues that predominance fs not satisfied because the Plaintiffs have
wweognized that the proximate causation and compensatory damages elements require
individualized resolution, 1t argnes that “{dJetermining duty and breach of duty - the only
issues that can reatistically be tried on a class-wide basis -~ will not achieve judicial economy
because determinations of proximate cavsation and the existence of damapes, which will take
the most time at rial, must be made on an individual basis.™ Cerr, Opp. at 31, Aldrich alse

argues that “'mass acoident” class actions cuegorically fajl 1o satisfy the predorminance issue
| because generally a nominal portion would be tricd on a class-wide basis to alhost assuredly
degenerate into multiple individual Jawsuits. 1d. at 31 (citing inter alin Ohio Civ. R, 23(B)(3)
Siaff Motes).

I support of the “niass accident™ categorical preclusion, the Plaintiffs ot the Second
District’s 1993 decision in Adaiy 71, They highlight that Adair /7 involved causes of action and
a proposed class invelving people within s ong-mile tadius, which the Phintiffs characterize az
substantially similar to the instant cases. Cert. Opyx at 32, They also arpue that the Second
District has provided a distinction betweets the “mass aoident™ and the “acoident en masse.”
For the “mass accident,” predominance is Tacking becanse the lishility and damages
gomponents must each be individuaily determined. To contrast, the “aceldent en nasse™ would
| involve substantially identical injuries and a liability dercrmingtion that miore readily would be
class-wide. Id,

Tnitially, this Court notes that Adair I repeatedty emphagized that the trial court wag

affirmred because it did not abuse its discretion in denyving eentification. See id., 1993 Qhio
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App. LEXIS 573 af ¥6, *8. Purthermore, while ddair f hears some similarities to the cases at
bar, this Coust also finds pettinent distinetiony, The claims in.Adair Il involved & purported
three year time period in which constant emissions created an odorous thick ¢loud that over
lengths of time allegedly impaired the putative class’ use and enjoyment of thelt properties. Id,
at *3-*4, Pertaining to the presence of the thick clowt), the trisl vourt recognized

The area described for class cerfification comtains sumerons mdustrial plants

that could eause the type of air emissions that are complained of Tu this action,

Thes damages allegedly sustained by the Plaintiffs have not been demonstrated to

be uniform by type or necessarily the exclnsive resul? of fdefendant’s] foundry ¥
*4n

Adair I, attached as Exhibit 1, at 5 (emphases added). The commonality issve fafled in Adair
and the predominance issue i only reached i combination with the supcriority issue. Sce id,
at 7 nl, Judge Kessler identified the distinction between his decision in Aduwir Fand his prior
declsion in CSX &

The Court in Reynolds found that negligence and malice were issues that

predominated over individual issues during the then current stage of the

proceedings, Therefors, resolution of these [negligence and malice] issues were

superior to issues of proximaie cause and damage and formed the basis for the

conditional class certification. The Cowt in Reynolds refused to certify on the

issuc of proximate causation bacause the questions of injury and damage were

so individuadized that they were ot common w all members of the class.
| Adair I, attached a5 Bxhibit 1, ot 7 n.1 (italies added; underlining sic). Notably, the decision in

Adair I'never addressed bifurcation with a certification of the lability phase only, but the

 bifircation was presonted to the court in CSX 7 by the Master’s Report clited therein, See CSK
I, attached as Exhiblt 2, at 6-7,

In CSX £, the underlying factual situation was one aceident (the frain derailment). The

| plaintiffs sought Hability determinations against multiple corporate defendants. The court

| found that, the polential for diverse liability notwithstanding, the opportunity to reach one-tive
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answers on the Hability and malice questions repregented 4 significant portion of the entfre
Hiigation that predominance was satisfied in CSX L.

Inn contrast, the “event” in Adeir fspanned thres years and had numerous defendants.
Some of the ¢laims—particnlarly the nuisince cause of retion seeking conpensation for loss of
use and erjoyment of property-neoessaxily encompassed the entire three year “event” The lack
of commonality and, necessarily, the lack of predominance, is the result of the length of lime
covered.
In the cases at bar, the “event” is more similsr to the train derailment in CSX 7 than the

consistent dirty fop in Adair 1, As a result of the phosphorous fires resulting from the train car

e
o

breach and the potential for contamination, the asthorities in C8X { evacuated the surrounding

| area, The liability and matiee issnes nddressed those common issues and were found to

{ predominare. In the qases at bay, the TNO column explosion eccurred in a relatively short fime
span. A8 a result of the potential NQO contamination, the authorities evacuated the surrounding
wren. Ag this Court has discussed above, the Hability and punitive damapes issues involve a
common nucleus of facts and legal questions.

Notably, Aldrich has speculated that the individual damages determinations will require
more time than the ¢lass-certified liabifity determinations. This Court finds that argument
unrpersuasive for two distinet rensons,

Flrst, while conservation of judicial tesovrces i3 a laudable ait for using Type HI Class
|| Aetions, the Ohlo Supreme Court has instructed against using tite compatisons fo resolve the
predominance sub-{ssue;

it is conceivable that a significant amount of time may be spent In this case
litigating questions affecting only individual members of the classes. However,

clockwatching is neither helpful nor desivable in determining the propriety of
class certification. A court should not “determine predominance by comparing
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the time that the commen ssues can be ansteipated w consume In the litigation
to the time that individual issues will require. Otherwise, only the most complex
common questions could predominate since such isauces tend to require more
time to Hipate than less complex issnes.”

As one cowt hag so astutely explained:

“Arguably it is troe that as 2 class action mote fime I toto will be spent in
proof of individual damage claims in any of the class netions Ban will be spent
ins proof of conspiracy, * * % [Howesver,] if there were to be but a single case for
trial, the court would gxpect that the great bulk of the time of that trial would be
consimed with proof or the atterapted proof of the existence and effect of'a
conspitacy and that the faudulent concealment and damage issnes would be far
lesy predominant in the sense of time consumed af the trial, Wera there to be 500
separate suits, this same patters undoubtedly would prevail as to each. [t scems
specious and begging the question o say that il these 500 law suits wers brought
into 4 clngs so that proof on the issues of corspirngy need be adduced only onee
and the resnlt then becomes binding on all 500, * * * thercby the commaon issue
of conspiracy no longer predominates because from a total time standpoint,
cumulatively individual damage proof witl take longer.”

Hamilton, 86 Chio 8. 3d at 85-86 (bracketed and eltipses modifications sic; internal citations
omitted),

| Second, arguendo, this Court has examined the substuntial amounts of docementary
evidence presented regarding the Isotee’s cryogenic aitric oxade distillation provess, This Conrt
has examined the lengthy depositions from various Aldrich employees, Regarding the third and
foucth phases pertainlng to patential pumitive daijages, this Comt has exarmined the OSHA
1 citations. In hight of the arguments already prosented regarding the significance, il any, of the
H OSHA citations, a considerable amount of testimony may also be necessary for those phases,
: Therefore, this Court rejects any argument regarding tengths of time for the difference trial
phases as highly speculative,

Baged on the foregoing, this Court finds that the fourwpart format involves mostly class-
based deferminntions. The *first phase™ jury trinl on liability involves common faeiual and
tegal questions that are susceptible 1o a once-and-for-all determination. The “thind phase,” i

necessary, atso involves common factual and legal quesiions related 1o evidence of Aldrich’s
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purported malicious misconduet prior to the date of the explosion and on the date of the
 explosion. Those conumon questions are sas&:eptiblc to ance~znd-for-alf determinations.
- Assuming arguendo that melicious conduct is fonnd, the “fourth phase™ would present to the
same jury as the “third phase” the copusion factual and lagal questions regarding svidence
perinent W assessing appropriate punitive damages. Those common questions are also
susceptible 1o onvesand-for-all deterininations. Therefore, this Court finds that the
predominanca sub-issue for purposes of Civ, . 230333} {s saticfied,

b. The superiority sub-issue

The Ohio Supreme Court has instmeted:

Whether or not a ¢lass actian is the superior methed of adjudication requires a

comparative evaluation of other available prozedures to determing if the judicial
3 time and energy Mvelved would be justified.
f Marks, 31 Ohio St. 3d at 204 (eiting Sehwsidr, 15 Ohto 8t 3d at 313); Adatr #, 1993 Okio App.
" LEXIS §73 at *5 (same). The four factors listed in ths text of €lv. R, 23(B)(3) are also
| pertinent considerations.

The: Plaintiffs argue that proceeding as 8 class action is superior 1o other possible
,; adjudicatory methods because the evidence and testimony regarding comemon jssuns sifl by
| presented. once, not rumersus times, thereby conserving judicial time and energy. Mot. Class
| Cert, at 59-60, They also argue that without the cost~reducing collaborative characteristics of a
| olnss sction, the pumerous individual plaintiffs may be fimnclaly forectoged from separately
pursuing their relatively small claims. They alse arpue that the relatively small size of the
individusl clatms also sapports an inference that the putative plaintifls will not insist on
malntaining control of thelr own claims fo the detriment of theclass, See id. at 60-61. The

Plaintilfs also axguo thai no undue difficulfics are antivipated in managing the class action
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berause the conupon Issues are subject i common laws-as contrasted to propessd multi-state
class actions that may have variable lows-and the pregentation of evidence may be condensed
I into once-and-for-all presextations instead of completsly repetitive individual cases. Id. at 61.
In rebuttal, Aldrich arpues that proceeding as 4 class action is not superior because it
has already established an extrajudicial claims reimbursement process through Crawdord. It
argues that the class action 1s considerably redundant of those voluntary compensation efforts.
See Cere. Opp, at 40, Purthermore, Aldrich arpues that certification will effectively create
litigation that otherwise is nonexistent. Id. {citing /n re Phenyipropemolamine Prods, Liability
Litigation (W.D. Wash, 2003}, 214 F.R.D, 614, 622). Tt argues that, in lipht of the Plaintffs’
conduct velated to the Crandord veimbursement process, instant cases and the proposed cluss
dction is an attempt to obtain inappropriste additional compensation on the premize of
ebtaining compensation for an slrendy compensated: class. 14, at 41, Aldrich argoes that
through Crawford it has slready compensated “thase with avtual, meritorfous ¢xpenses and
damages” Id. (emphasis sic); see also id. at 42-43 (eiting Joses v, Atlerears, Ine, (N.D. Chic
4001, 203 FR.D, 290, in-which Aldrich similarly used Crawford to “reimburse every
| reasonable or non-frivolous elaim®).
| In reply, the Plaintiffs arpuc that a clags aetion is not required 1o be most ideal, bt only
superior to other possible methdds, Thay argue that aceordinaly opposing class certification on
supetiority grounds requires « defendant to propose a better method. See Cerd, Reply at 32,
They afso argue that & class action in this forura is superior to Aldrich’s self-administered
extrajudicial vaimbursemant process becawse Aldrich bas demonstrated a self-interested

tenctency in deciding which claims are meritotions and deserving of compensation. The

Plaintiffs argue that their dissalisfaction with the reimburseruent process, as highlighted by
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it Aldrich in the Cerr. Opp., is the result of Aldrich’s determinations being unfair and purportedly
i inconsistent with applicable law such as the Reeser “annoyance and discomfort” damages.

| As a preliminary matter; this Court rejects the Plaintiffs® argnment that to successfully
oppose the superiority issuc, Aldrich must counter-propose 2 superler method. This argument
is contrary w the well-established burden of proof for class certifieation motions.

Regarding the four factors, this Court finds that the interest-of the other putative class
members in maintaining individual control of their ¢laims appears minimal. For example, the
eighteen pulative plaintiffe who provided affidavits have nof otherwise acted to maintain
individualized control of iheir patential claims.

In contrast, however, Aldrich has implied an alternative reason for the purported lnok of
interest in malntaining individeal conttol. Ttaegues that the cousiderable number of putative
plaintiffs who have sought compensation through the Crawford reimbursement process
demonstrates that those people maintained individualized control until compensated, and

therefore the present lack of inderest only refleois salisfiction with their reimbursements,

Aldrich’s argnment, anguendo, does not demonstrate a present intorest by mzmbers to
matntain individual conteol. Notably, a Type HI Class Action ineludes opt-oud provisions, See
Civ. B 2XC)(2). A strong interest by mumerous putative elass members 16 maintain their
individual contro} would be indicative (hat the opl-out provisitmr may be overly used, resuliing
in a minimized elnss action gmed numerous individual actions, Accordingly, this Coust Hinds
ihat the first faotor weighs slightly in favor of superiority, '

The two and only cases in this jurisdiction are sub judive. No evidence shows that other

| cases have been filed In Bds Court or the feders] tounterpatt, the Southem Pisirich

Accordingly, this factor weighs In favor of superiority.
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The factor regurding the desirability of concentrating litdgation in this forum weighs in

| Favor of superiority. The presentation in this Court oF the otherwise individual claims of
putative class members-assurming they would pursiie those olaims absent elass
certification—would fnvolve considerably more time and effort than procsading in 4 class
action, whereby the resources used will predonsinately be used on once-and-for-all
determinations. This Court is familiar with the evidence presented and the motions, some of
which remain defirred and some of which have previously been declded. Without
coreentration of the putative elass elaims in this Courl, other courts may be required to expend
resources to #chieve a similar level of familiarity.

Additlonally, this Coutt s mindful that while Aldrich’s extrajudicial claims process bas
provided a welatively speady monetary distribution, the claims process is admittedly one-sided,
Aldrich, through its claims adjuster Crawford, determines which claitas are meritorious and
whicl: claims are frivofous. Asan example, Aldrich reimbursed out-of-pocket hotel expenses,
| but has denied compensation for the loss of use and enjoyment, arguing that these expenses are
| not recoverable. Thiz Court’s determination above that damages for Toss of use and erjoyment

are distinet may be conecentrated in this forum for newtrsl adjudication as opposed to having 2
i reticent elaiing adjuster reopen iy incomplete process. Based on the Foregoing, this Court finds
that this facter weighs Ia favor of superiority.

Lastly, the manageability factor is equally balanced. Based on the deterntinations
nbove, cortification of the chses at bar invelves munaging a quatlripartite format with two
distinct cless juries and numerous juries for the decerified compensatory damages phase. To
ensure that jury trial rights are not violaled, specinlized jury instructions and Inferrogatorios

- must be prepared, Only ong of thres class definitions and only twe of stx subclasses are
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certifiable, The amount of docwmentary evidence, lay tesimony, and expert testimony

pertinent fo the three class action phases is considerable, it addition to the amount of svidunse

and testimony required for the non-certified compensatory damages phase,

However, by proceeding in the four-part triat format, this Count may manage the distinet
phases 1o address specific componetits that ste not subject t inappropriate infhuence by the
other phases. As an example, by separating Hability for the actual demages from linbility for
possible maticious condust, this Court may ensure that the firsi jury’s determination is based on
" the elements of the causes of action, nat & “prematurs™ punitive verdiet thet finds compensatory
- Bability from the “prior bad aots” evidence.

Considering aHl of the factors and the other arguments by the parties, this Court finds
thast the superiority issne has been satisfied,

V. CONCLUSION

Subject to the express conditions and modification specified above, this Court herchy
sugtains the Mof, Class Cert. Tn sumnary, this Courl hereby fnds:

. The required “rdgorons analysis® and well-established burden of proof for clags
certification requires the tal court 1o go beyond the factual allegations in the
complaint, thereby weighing the evidentiary materiats submitted only to resolve the
seven class certification issues, but not to require the plaintiffs to affirnatively prove
the raerits of their individual vlaims.

. The cases will proceed to & fourpart trial format, The first phase is a elass
determination regarding compensatory linbility, Ifnecessary, the second phase involves
decertifiad individual compensatory damages determinations. !f necassary, the third

phasé is a class determinntion reparding maliciousness for purposes of punitive Lisbility,
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If necessary, the fourth phase involves a class detexmination of the amount of punitive
damages,

. Four causes of sction have been presented: negligence, strict linbilily, negligent
infliction of emotional distress, and nuisance,

L] The Homeowners Class, which includes (he owners of real praperty within a one-mile
radius of the Isotec factory at the time of the sxplosios, is vnambiguously defined.

* The Lesseos Class fails for lack of class represemative membership,

L] The Other Residents Class fafls for lack of class representative membership and
smbigeity of definition.

* The Plaintifis ace members of two subclasses: the Evacnation Damages Subclazg end
the Emotforal Distress Subclass, The two sub-categoties of comperisatory dantages
correlate to the two subglasses.

* The putative members of both subelasses are too numerous to be practically joined in
the cases at bat,

. Common fssnes of Tact and law exist, including the issues of gompensatory HabHity and

5 potential makiciousness,

“ . The Plaintiifs* clairis are typleal of the claims of the subclagses” putative members.

| * The Plaintifls, as class representatives, may adequately profect the interests of the
absent putative plaintiffs.

. The Plaintifis” counsel have demonsirated suflicient experience. However, dueton
farpilial-relationship conflict of interost, Attomey Smailey and DOME&S are disqualified
from serving as class counsel. Conditioned on the foregoing exclusion, the remaining

Plaintiffs’ counsel are adequate class connsel,
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. The: cases sub jadice may proceed as a Type IIl Class Action because the common

issues predominale over the individual fssues.
. The cases sub judice may proceed as a Type 11 Class Action beoanse the class action is

a superior methad of adjudication.

V. ANCYLLARY MOTIONS CONCLUSION

In deciding the Mot, Class Certl., this Coust has also resolved or officially joutnalized
previous oral decisions regarding multiple anciliary motions, In summary, this Court finds:
. The Mot. Strike New Evid. is overruled in part and sustained in part.
¢ The Mot Strike Wright is overruled in part and sustained in part.
. The Mot Bifireate Is sustained in part with modifications,
1 The Mot Jor Loave 1o File n Supplesiental Reply Is sustained.
H . The Mot. for w Case Management Conference is overntled as moot.
. Netably, the Derages M5 remuins deforred.
: Furthermore, this Court notes that a telephonic status conference i5 set for $:00 P.M, on
Maouday. Octgher 24. At that time, this Court will discuss with the parties matters refating to
thiz Courl"s class action management authority pursuant to Civ. R. 16 and 23({D).

YL FINAL AND APPEALABLE OBDER CERTIFICATION

Putsuant to R,C, § 2505.02(B)S), the partion of this Decision “ihat determines that an
action may or may not be tnaintained as a ¢lass action™ constitutes a final order, Pursuant o
R.C. § 2505.03¢A), that fine] order is appeatable, This Court notes, however, thal other
portions of this Decision do not divectly determine whether class certification was proper, but
may octherwise constitute final orders pursusnt to other portions of R.C. § 250502, This

Decision clearly does not resolve all ¢laims againgt all parties. However, this Court herchy
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3 Facrually finds dwat concurrant review, ifany, of the other final orders with the clase
certification determination is in the best interests of judicial economy by avoiding tumerous
| split trials and split appeals, See e.g. Donald 1. Gitlin, Student Author, “Special Proveedings in

Ohio: What is the Ohio Supreme Court Doing With the Final Judgment Ruje?" 41 Clev. St L.

| Rev. 537, 565 (1993} (citing Professor Robert Martincau's observation that “ie requirement of

finality before an appeal often conflicts with a litigant’s need (o receive review of intermediate
determinations made in judicial proceedings to avoid irreparable harm,”) (footnote omitted);
Mark J. Chumley, Student Author, “Faimess and Finality: Rethinking Final Appealable Orders
Under Ohio Law. 64 U, Cin. L. Rev, 143, 144-145 (Fall 1995) (“The Ohio Supreme Court hus
stated (hat the purpose of Civil Rule 534(B) is to make « *reasoniable necommindation of the
| policy against piscameal appenls with the possible injustice sometires created by the delay of
appeals . . . . {eiling Alexander v, Buvkeye Pige Line Co, (1977), 359 N.E.2d 702, 703)
(ellipses sie); Denham v. City of News Carlisle (1999), 86 Ohio 81. 3d 594, 397 ("This court has
previously stated its desire to avoid piecemeal Jitigation.”) (¢iting Cen. Elec. Supply Co. v.
Warder Elec., ne. (1988), 38 Obio 51, 34 378, 380, 381-382); Toledo Heart Swrgeons v. The
Tolede Hosp., 2002 Ohio 3577, % 23-24 (citing Nobel v. Coheell (1989), 44 Ohio St. 3d 92,96
(citing Alexonder v. Buckaye Pipe Line Co. {1977), 3539 N.E.2d 702, 703)). Accordingly, for
purposes of il otherwise interlocutory decisions pursuant to Civ, R. 54(B), this Court hereby
expresaly finds that there is no just cause for delay for pueposes of immediate appealability.

| ‘PHIS IS A FINAL APPEALABLE ORDER. PURSUANT TO APE. R, 4, THE PARTIES
SHALL FILE A NOTICE OF APPEAL WITHIN THIRTY (30) PAYS,

80 ORDERED:

DENNIS J. LANOER, JUDGE
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To the Clerk of Courfss
Please serve the attorney for each party and cach party not
represented by counsel with Notice of Judgment

and its date of entry upon the journal,

: Copies of this Decision, Order and Entry were forwarded to all parties listed below by
ordinary mnil this filing date,

il Attomeys far Plaintd ff Banford and Plaintiff Graeser,
4 Richard W. Schulte
Stephen I, Behnke
BOTROS, BEHNKE & SCHULYE
5785 Far Hills Avenue
Dayton, Ohio 43429
(937 433-7500
(3 4357511 FAXK

Atorseys for Plaintiffs O Donnel!,

H Johin A. Smalley

{ Jeffrey G, Chinault

DYER, GAROFALQ, MANN & SCHULTZ
131 North Ludlow Streat, Suite 1400
Dayton, Ohio 45402

{9371 2238888

(937) 223-0127 FAX

Co-Counse] for Plaintiffs ' Donnell,
Taylor Jones

Cheryl R, Washingion

JONES & WASHINGTON CO., L.P.A,
1208 Talboit Tower

18 West First Street

Dayton, Oldo 45402.1104

{937) 2222841

{937 222-0430 FAX
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Attorney for Deferdant Aldrich,
Martin A. Foos

Timothy G. Pepper

FARUKI IRELAND & COX P.L.L.
300 Cougthouse Plaza, SW,

10 Notrthi Ludlow Strect

- Dayton, Ohio 45402

(937 2273102

Il (937) 227-3717 FAX

Of Comnsel for Defendant Aldrich,
Charles 1, Faruki

FARUK! IRELAND & COX P.L.L.
500 Courthouse Plaza, 8, W,

10 North Ludiow Street

Dayton, Ohly 45402

557 227-3703

| (937)227-3717 FAX

Of Counsel for Defendant Aldsich,
Gordon L. Ankney

Robert 1. Wagner

THOMFBON CORURN LLP
One US Bank Plags

§t. Loouis, Missourt 63101

(314) 552-6166

(314) 552-7206 FaX

JULENE POWERS, Bailiff (937-225-40335).
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Appendiy A

‘ Affidavit of Michael Fox, Ph.D)., attached as Exhibit A to the Mo/, Class Cernt.
2 Letter dated Ocrober 3, 2003, from John B. Ramsay, Ph.D., to Tom Fahey, attached as
Exhibit B the Mot Clasy Carv.
3 “Provess HMazasd Analysis Summary™ dated Mavol 7, 1996, aitached as Exhibit C to
the Mo, Clogs Cert.
4 “Eiplosions in Condensed-Phase Nitrie Oxide,” sitached ag Exhibit D to the Mo,
Class Cert,
5 *Citation and Notification of Penalty™ dated Maveh 1§, 2004, from U.8. Depariment
of Labor Occupational Safety and Health Administration 10 Aldrich, attached as
Exhibit E to the Mor. Class Cent.
Abfidavit of David B. Fuliney, attached as Exhibit 6 to the Cert, Opp,
Affidavil of Jana Frey, attached as Exhibit 7 to the Cert. Jpp,
Affldavit of Lacty Roeder dated March 23, 2005, ettached as Exhibit § to the Cert.
Opp.
9 Affiduvlt of Larry Roeder dated June 16, 2005, attached as Exhibit 2 o the Second
Sur-Reply,
10 Deposition of Plaintiff Clristine Rene Banford, atfached as Exhibit 10 to the Cert.
Opp.
10,1 WNop-attachient copy of the Banford Depo. T, filed on Getober 7, 2005,
1 Continuation Deposition of Plaintiff Christine Rene Banford, attached as Exhibit 14
te the Cert. Opp
.1 Nen-attachment copy of the Banford Depo, 1, filed on October 7, 2005,
2 Affidavit of Plaimtiff Christie Banford, atiached as Bxchibit § to the Cert, Reply.
13 Deposition of Plaintiff Douglas R. Graeser, attached as Bxhibit 11 © the Cert. Opp.
131  ‘Non-atiachment copy of the Oraeser Depo, I, filed on October 7, 2005,
14 Contitthation Deposition of PlaintdT Dougias R, Graeser, attached as Exhibit 31 to the
Cert. Upp
{41 Nousattachment copy of the Graeser Depa, 11, filed on Qctober 7, 2003,
15 Affidavit of Plaintiff Douglas Graeser, attached as Exhibit 9 to the Cert. Reply,
16 Beposition of Plaintiff Williom C. O"Domnell, attached as Exhibit 12 to (he Cerr,
Opp.
1161 Nomattachment copy of the W, 0P Donnell Depo. I, filed on Octobear 7, 2005,
17 Continuation Depasition of Plaintiff Willtam C, O'Doancll, attachicd as Exhibit 1510
the Cert, Opp.
171 Nen-attachment copy of the W. 0*Donneli Depo. 11, filed on October 7, 2005,
18 Deposition of PlalntiT Melissa L. O"Donnell, atteched as Exhibit 13 to the Cerr. Opp,

—_

o0 w3

18,1 Worp-stachment copy of he M. O'Donnell Depo, L, filed on October 7, 2003,

19 Continiratdon Depasitton of Plaintiff Melissa L. O'Donnell, atiached as Bxhibit 16 to

; the Cert, Opp.

20 Nen-attachment copy of the M. O’Donnell Depa, 1, filed on October ¥, 2005.

21 Morch 2005 Affidavit of David C, Cowherd, M.S., I E,, aliached as Bxhibit 17 to the
Cere. Cpp.
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22 April 2005 Afiidavitof David C, Cowherd, M.8., P.E,, attached a3 Exhibit 2 to the
Mor, Strike False dffidavits

23 Affidavit of M. Robett Qarfield, attached as Exhibil 18 to the Cert. Opp.

24 Affidavit of George J, Schewe, attached as Exhibit 23 1o the Cert Opp.

25 Affidavit of Michael L. Dourzon, attached as Exhibit 24 to the Cerr. Opp

a6 Affidavit of Magtin A. Foos, attorney for Aldrich, attached as Exhibit 25 to the Cest.
Cpp.

27 “Isotes Victims” advertisenient, attached as Exhibit 25 vo the Cerr, Opp.

28 Affidavit of Tamera B Schneider, attached as Bxhibit 29 to the Cert. Opp.

P Peposition of Lavra Baird, filed unider sea) in 8704 case on March. 4, 20035,

30 Affidlavit of Dione 1. Szydel, attached as Exhibit 38 to the et Opp.

31 Deposition of Diane J. Szydel, filed under seal in 8704 case on March 4, 2003,

32 Depasition of Michael Schuck, filed under seal in 8704 case on March 4, 2003,

33 Dreposition of Jimmy Gammell, filed uader seal in 8704 case on March 4, 2005.

34 Deposition of William Fox, filed under seat In $704 case on March 4, 2065,

35 Deposition of Gabiiel Reed, filed under seal in 8704 case on March 4, 2003,

6 Deposition of Alex Christofis, fled under seal in 8704 vase on March 4, 2005,

37 Affidavit of James Ludwiczak, attached as Exhibit [0 to the Cert. Reply

38 Deposition of James Ludwiczak, attached as Exhibit 2 to the Firsi SurReply

3% EBmail sent September 25, 2003 from Glenn Jirka, attached as Exhibit 11 to the Cert,
Reply

40 Affidavit of Richard W, Schulte, alformey for Banford, attached as Exhibit 19 o the
Cart, Reply.

4] Affidavit of John Smalley, attomey for the O Donnclls, attached as Exhibit 20 to the
Cert. Reply.

42 Affidavit of Tayler Jones, Ji., attoeney for the G'Dounells, atiached as Exhibit 2L to
the Cerd. Replp

43 Affidayit of Michael Wright, attached as Exhibit 23 to the Cerr. Reply.

44 Deposition of Micheel Wright, atiached as Exhibir 1 to the Secand Sur-Replp.

45 Aldrich-produced dotwmnent Bates-stamiped ALDO11 131, attached ag Exhibit 26 16
the Cers. Replyp.

46 “The Blasting Prinier™ attached as Exhibit § to the Second Sur-Reply.
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Appendix B

Affidavit of Charfene Marker, attached as Exhibit 3 to the Cert. Reply.

Affidavit of Molly Baker, attached as Exhibit 6 to the Cert, Repdy.

Affidavit of Patricia A, Gray, originally filed in O’Danneff v. Aldrich Chemical Ce.,

Ine. (8.D, Ohio}, Case No. C-3-03-477, incorporated by reference sfter remand in

Mot Class Cert. a1 n.l.

4 Affidavit of Robert K. Gray, originally fifed in O Dannell v. Aldvich Chemical Co.,
Ine. (3.0, Olilo), Case No. C-3-03-477, ingorporated by reference after remand in
Mot. Clazs Cert, at { n,1.

5 Affidavit of Joel Householder, originally filed in O Dosmell v. Aldvich Chemical Co.,
Ine. (8.1, Ohio}, Case No, C-3-03-4'17, incorporated by referenve after remand in
Mot, Clews Cerr, at { n.d.

6 Affidavic of Judy H. Lambert, originally filed in O ‘Dennell w. Aldrich Chemicel (o,
Ine. (8.0, Ohjo), Case No, C-3-03-477, incorporated by reference after remand in
Mor. Class Cers, st ! n 1.

7 Affzdavit of Paul Lambent, originaly filed in O"Donmall v, Aldrich Chemical Co., Ine,
(5.D. Ohio), Case No, Cu3-03-477, incorposated by reference afier remand In Mo,
Clews Cert, at 10,1,

8 Affidavit of Christie Lane, originally filed in O *Donnell v. Aldrich Chensical Car., Ine.
(3.0, Olic), Case No, C«3-03-477, incorporated by reference after eemand in Mor,
Class Cert, at Tl

o Affidavit of Sidney Lane, originally filed in O'Donnefll v. Aldrich Clemical Co., Ing,
(8.0, Ohio), Case No, C-3-03-477, incorporated by referenice alter remand in Mo,
Class Cert, at 1 w.].

14 Affidavit of Charlene Marker, originally filed in (FDonnell v. Aldvich Chemical Co.,
{ne. (3.1, Ohio), Case No. C-3-03-477, incorporated by reference after remand in
Mor. Class Cert, at 1 n.l,

{1 Affidavit of Edward Marker, oviginelly filed in & ‘Donnell v. Aidrich Chemical Co.,
fie. (3.1 Ohio}, Case No. C-3-03-477, incorporated by reference after romand in
Mor. Class Cert, at | 1,1,

12 Affidavit of Bldon Marker, originally filed in O Donnel! v. Aldrich Chewsived Co., Ine.
{8.D. Ohio), Case No, C-3-03+477, Incorporated by refereuce afier remand in Mo,
Clgss Cert, at 1 n.].

13 Affidavit of Bulah M. Snader, originally filed in O’Donnell v, Mdvich Chemleal Co.,
e, (5.1, Ohio), Cage No. C-3-03-477, incorperated by reference after remand in
Mot Class Cert. atd nl.

14 Affidavitof Jirmie Snader, originatly flled in Q'Domall v. Afdrich Chemical Co,,
Inc, (3.D. Ohio}, Case No, C-3-03-477, incorporated by reference efier remand in
Mot, Clasy Cers, at 1 n.l.

15 Affidavit of Douglas Suedden, orlginally filed in O 'Donnell v. Alddrieh Chemicat C,
Ine, (8.1}, Chio}, Case No. C-3-03-477, incorporated by reforence ffer remand in
Mor. Class Cert. a1 0,1,

16 Affidavitof C, W. Stocks, originally filed in Q@ Donnell v. Aldrich Chemivel Co., In,

(8.B. Ohip), Case No. C-3-03-477, incorporated by refevence after remand in Aot

kid B er
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17 Affidavit of Eifeen Stocks, originally filed in O 'Donnell v 4ldrick Chemical Co., e
{8.D. Ohio), Case No. C-3-03-477, incorporated by refarence after remand in o,
Class Cerd. at 1 a1,

18 Affidavit of Kelly B, Wessling, originally filed i O 'Donnell v. Aldrich Chemical Co.,
Inc. {8.D. Olijo), Case No. C-3-03-477, incorporated by refergnce after remand o
Mot, Class Cert. at | n1,
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Aflidavit of Rendal Barr, attached as Exhibit 1 to the Cert. Repiy.

Affidavit of Michelle Barr, attached as BExhibit 2 to the Cart. Reply.

Affidavit of Rhonds Benson, attachad as Exhibit 4 to the Cerr, Reply.

Affidavit of Donald Benson, attached a3 Exhibit 3 to the Cerr. Reply.

Affidavit of Bobby Croluy, originally filed in O Donnell v. Aldrich Chemical Co., Ine.

(8.D. Ohio), Cage No, C-3-03-477, Incorporated by reference after remand in Mot

Class Cerr, at. t n1.

6 Atfidavit of Shirley Croley, originally filed in O 'Donnell v. Aldrick Chemical Co.,
Ine. (8.D. Ohio), Case No. C-3-03-477, ineorporated by referance after rertsand in
Mot Class Cert. at 1 a1,

7 Affidavit of Bddic Davis, originally filed in O Donnell v. Aldvich Chemtcal Co,, Inc,
(3.D. Ohia), Case No. C-3-03-477, incorporated by reference after remand in Mo
Class Cere. st 1 n.l,

3 Affidavit of Andrew C. Grooms, oviginally filed in O 'Dosmel! v. Aldrich Chemical
Co., Inc. (8.1, Ohie), Case No. C~3-03-477, incorporated by rafetence after remand in
Mot Class Cert, at | o,

9 Alfidavit of Susan K., Grooms, originally filed in O 'Donnell v. Aldrick Chemicul Co,,
Jne. (8.3, Ghio), Case No. C-3-03-477, incorporated by reference after remand In
Mo, Class Cert. wt 1 1.1,

19 Affidavit of Donald Koverman, originally filed in O’ Donwell v, Aldrich Chemical
Co., Ine. (8.1, Ohio}, Case No. C-3-03-477, incorporated by reforence after ramand in
Mot Class Cert. at 1 m 1.

i1 Affidavit of Earl A. Lutz, ariginally filed in O*Domsell v. Aldrich Chentted! Co,, Ine.
{S.D. Ohio), Case No. C-3-03-477, incorporated by reforence after remand in Mot

| Class Cert. at.1 a1,

12 Affidavit of George W. Lynch, 8r., ariginaily filed in O°Dowmeli v Aidrich Chemical
Co,, e, (8.D. Ohio), Case No. C-3-03-477, incorporated by reference after ramand in
Mot, Class Cert. at 1 nul,

LA e Rl D
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IN THE COMMON PLEAS COURT OF HERY COMPIY,, diIo

ROWALD ADAIR, et al., 2 , o ;{; (o

Plaintiffs, : CASE NGO, 901680

CASE NO. 9lw38 7/~ 567
¢v$-

-r

(Judge John W, Kessler)
DAXTC ! WALTHER CORPOBATION, H

et 4., DECISION AND ORDER
: DENTING PLAINTIFFS'
Defendants. MOTION FOR CLASS
CERTIFICATION

This matter is bafore the fourt on the Plaintiffs’,
Bonald Adeir, er al., Morion for Class Certifieation pursusnt
to Ohio Civll Procedure Rule 23, The Plaintiffs assert that
class certifivation is appropriate because the necessary
requivenenty of Rule 23(a} and 23(b){3) have been satisfied.
The Defendants, Dayton Walkher Corporation and Variky
Corporation, eppose this morbion.

.

The Plaintiffs are residents who abide or woark in
the neighborhood immadiately adjacent to Dayton Walthex's foundry
located at 1366 Miawmi Chapel Road i Dayton, Ohio. They allege
that they have been the unwilling recipients of unlawful aix
pollution emisalons produced by Dayton Walthex's foundry Ezom
the spring of 1987 chrough the apring of 1990, The Plaintiffs

claim that emissions from Dayton Walther's Eoundry have caused

1%
LYY
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f , particulate matter to be deposited, with aid frow the wind,

on their property and the survounding properties. They claim
that these emissions have caused damage to, diminished the value
| of, and impaired the use and enjoyment of thelr properties.

As a result of Dayton Walthar's practices, the Plaintiffs seek

vedress For nuisance and trespass and seek o have the action
qualified for class status.
-3

The vequirements for c¢lass action certification are
get forth in Ohio Civil Procwdure Rule 23. The Suprame Court
" of Ohio hus axticulated thar seven affirmative findings musn
e made bafore a case may be certified ag a class action. The
Fivst twe prereguisites are implicitly required by Huje 23 while
tha other five are explicitly set forth., Warner v, Waste

Management, J¥pnc. (1988}, 36 Ohis St. 34 91. The Warner court

articulated che geven Factors as follows:
1. An identifiable class must exiat before
oertification is permissible,
2+ Class vepresentstives nust be members of
the proposed class,
3. The propnsed class must be so puneroua
g ‘ that joindar of all membars is imprecticable.
4, ‘There must be questions of law or fact

sommon to the class.

- 249 S _
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%, The claims or defenses of the representa~
tive parties must be typical of the class.

6. The representative parcier must fairly and
adequately protect the interest of the class,

7, Glass action must De superior to othey
‘available metheds for the fair and efficient

adjudication of the controversy.

IE Plainedffs fail to demonstrate any of the factors
by a preponderance of the evidence, ther Rule 23 class certifics

tion must fail. Warner, ae 94. Eseh factor in the instant

i

case will be examined in order.
wdym
Firat, class certificarion requires that an identifial
cless must exisc, and that the definitdion of said clasy musk
be unamhiguous., Warpoex, at 96, The proposed cliass in the insty
case fta defined by Plaintiffs as follows:

"all persons, rvesiding as an owner

or tenant in, operating a business in,
ar working for an employer in, the
gaographic ares bounded on the uorth
by Third Streat; on the east by the
Great Miami Riverj ow the southeant by
Carillon Park and Calvary Cemetsrvy; on
rhe west by ibby Avenue, CGrovelend
Avenue, and Modrthur Avenue; and on the
south from Vanoe Road due eask to
Moraine Drive North, who wers adversely
affacted by smoke, sook, dust, or odor
from the Payton Walther f{oundry on Norvis
Avenwe and YWiami Chapel Avenue at any
time between February, 1987 and October,

thad
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This describes a vadius of approximately one mile
i around the Daytor #alther Foundcy. All the current named

Plaineiffs, howevec, are located only a short distance from

T E . e

the foundey, The evidence presented fails to demonstxate thal

e i

this broad class definition unambiguousiy <describes the partic

that were allegedly damaged by emizsions from the Dayton Waltl

: founlry. Consequently, thas wnposed class nust be construed
: .

'i as ambiguous and not apn ‘duutifiable clags. Plaisrpiffs fail
!

vo establish the first dimplied prerequisite.

Hext, the named clams repregentatives must ba membe:

i

af the proposed c¢lazs. WYarper, at 96, Again, the fact that

ne named representatives are at the outer bounderies of the

allegedly affected ares, by necessilty, prohibits Plaintiffs
from establishing thai they are vepreéesentative membsrg of the
proposed class. Thevefore, the second implied prerequisite
fails.

Rext, numeresity of class members must make joindex
inpracticable, Alchough no numerical limits have bsen set to
describe the necessary size of a class, it has bsenw held that
if the class has more than forty people, the pumerosity
vequivement fs satisfied; 1if the ¢lass has less than
twenty~five people, numernsity is lacking; and if the olasg
has batween twenty-five and forty, therse is no automatic eyle

Warner, at 97 (quoting Miller). 1o the inatant case, only
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nine parties have demonstrsced an interest in puraning this
titigation. Duwxing the depositions, there was evidenys to the
effect that others did not wanmi to get involved. It has not
been demansirated by a_preﬁande:an;e of the evidence that there
ave substantially more than the original nine Plainciffs who
desire to pursue this action. As such, numerosity is not
satisfied, Further additions of parties may be easily handled
by joinder requests, Therefore, the numerosity requirement
falls.

Naxt, commonality of law or fact must exist. As stated
in Warner, the courts have generally given a permissive appli-

cation to the commomality requirement., Marks v. C. P. Chemicel

Co. (1987), 31 Ohio St. 3d 200. Even with permiseive application,
this prevequisite pequires a common nuclews of operative Facts.
Harks, at 202. In this situatisa, it is not conclusive to the
Gourt that a common nucleus esxists. The area described for
d class vertification contains numerous industrial plants that
could cause the bype of alr emissions that sre complained of
in this sction, The damages allegedly suitained by the Plainpiffs
fiave not been demenstrated to be uniform by type or nacessarily
the exeliusive result of Dayton Walther's foundry, and, therefore,
factual commonality appears probilematicel. Therefore, the
commonality prevequisite fails.

Next; the slass represenfabtives' claims must be cypical

I — e g 280 '4943

7/23/2008
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af the class's claims or defensem. This occurs where there

is o express couflict batween the class representatives and

the proposed class. Waxner, at 98. The Plaintiffs in this
action bring suit for trespass and nuisance caused by the allege
air emissions From the Dayton Walther foundry., The emissionas
are allegedly carvied by the wind and do not vemain airborne
indefinitely. They settle cut &3 they travel Farther away From
the source of the pollution., A4s this occurs, the members of

the community that are in the cleosest proximity to the foundry
and in the path of the prevailing wind logically receive the

. greateat concentration of particulate matter, while those Farthe:r
away ox to the widdward may not receive any of the fallour at
all. This appears to cavze an inherept conflict even amongst
the claims of the “close proximivy™ representatives, which
clesrly may not be similar te those of the rest of the elagss,
Therefore, the typicality prerequisits Fails.

Hext, the intevests of the class must ba Fairly and
adequstely protected by the zepresentative parties. This
analysis axamines not only tha adequacy of the representatives’
claims but the adequacy of counsel ax well. VYarger, at 95.

A4 representative iy deemed adequets so lotg as his interest
is not antagonistic to that of other class members, and counsel
i3 deemed adeguate if he is experienced in handling litigation

af the type invelved. Id. There is no evidence in the resord

e N 1240 M942
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that is indicative of sny -onflict between the representatives
and rhe class, and counsel for the Plaintiffs has demonstrated
that he has axperiernce in similar types of litigation.l
Therefore, this prersguisite is sarisfied.

Finally, other existiag methods of adjudication must
be subordinate to class action, The policy behind a class sction
suit is to simplify complex litigation and expedite its resolution
If a class action {5 not demonstrated to be superior to othar
forms of litigarion, it should aot be used. Factors pertiment
to a determination of superiority include: the interest of
mensers of the class in individeally comtrolling tbe prosecution
of separate actions, the extent and nature of any litigation
concerning the controversy already commenced by members of the
class, the desirability of concentrating the litigation in the
particular forem, and difficulties kikely to be encounterad
in the manasgement of the class action. Ohie Civil Procedure

Rule 23(b){3).

i It is vnderstood that the plaintiffs'® counsel, iw the
instant case; opposed class cevtification in Reypolds v. CSX
Irapsporcation Co. (1989), 55 Ohio App. 3d 19, 561 R.E.2d I1OA47.
It is appropriste to distinguish Reynolds from the current
action.

Reynolds and Adair differ on the issue of superiority,
In order for superiority to exist, common isstes of law and
fack must pradominate over Individual issves. HMarks v. C. P,
Chemical Co. (1987), 31 Ohic St. 3d 200. These issues musk
be capable of being resolved in a single adjudication for all
members of the class. 1d. The Court in Reyunolds Esupd that

| 249 MOAR
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The Chic Attorney General hss already completed an
action against Dayton Walther (Mont. Cty. Common Pleas Court
Case No. 90-109), which resulted in the closing of the foundr
aud the cessation of air emissiéns produced by tiie plant. As
Dayton Walther's present activities no longer present a probl
te the surrounding residents, this lirigation appears capable
of proceeding more effeckively by a consolidared suit that jo
the intavested parties to this action. Class setion certifi-

cation appears to be an unnecessary adminiskrative burden on

; negligence and malice were issues that predominated over
ftodividual issues during the then curremt stage of the procee
Therefore,
resplution of these issnes ware superior to issuves of proxima
cause and damage and Formed the basis for bthe conditional cla
tertification. The Court ium Reynolds refused to certify oo
the issue of proximate cauysation because the questions of inj
and damage were so individualized thar they were not common

ihe issues in Adair of proxiwate cause, injuries and
damages vary dramatically from plaintiff te plaintiff and can
be efficiently dealt wivh on 2 class wide basis.
methods are better suited to resolve thesa iassues.

Reynolds and Adaip axe also distinguishable on the issue
of numerosity. In Reynolds, the origival suit included more
than 100 individual claimants and s half dozen business entit
A second suit was filed that included 32 individual plaintiff
and business emtities and alleged a ¢lass in excess of 50,N00
persons. HNumeresity was clearly demonskrated from the initia
complaints. In Reynolds, 4 single suit would have been
unmanageabls and would not have promotsd judieial efficiency.
Adale differs in that there sre only nine plaintiffs and 1itt
evidence that other individuals have claims or w
the action. As sueh, numerosity is not satisfied, and judici
economy is nor promoted by a single suit jouining

Dther avail

isk to join

the parties,

1240 BR944
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this litigation. Therefore, the Court Finds that claas action
iz not supsrior ro other existing methods of adjudicarion, aud
this superiority prerequisite fails.

hecordingly, Plaintiffs’ Morion fox Certificatien

iz DENIED.

50 ORDERED:

JOHR W, KESSLER, JUDGE

Copi % of this Decision ®fid Order wére foruwsrded
to all parties listed below by ordimary mail this
£iling data.

Yoy ma

A. Mark Segreti, Jr., Atvoxnay for Plaintiffs, 367 W. Seceond
Street, Suite 100, P. 0. Box 668 Mid-Cicy Secationm,
Dayron, Ohioc 45402

K. Joseph Parker, Attormey for Defendants, 1800 Ster Bank
Canker, 425 Walapt Street, Cincionati, Ohie 43202
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IN THE COMMON PLEAS GOURT OF MONICONMERY COUNTY, OHIO
ROBERT REYNOLDS, JR., - 2y o0
et al., . .
Plaintiffs, :  CASE NO. 86~2053
mip g H (Judge John W. Kessler)
CSX TRANSPORTATION CO., :  DECISION AND ORDER ON _
et al., OBJEGTIONS TO SPECIAL MASTER'S
FINDINGS AND RECOMYENDATLONS
Defendants. i AND CONDITIONALLY APPRQVING

A CLASS ACTION

DALE ZEINK, st al.,
Plaintiffs, 3 CASE HO. 86~3585

-

Y Yo

| C8Y CORPORATION, &t al,,

efandants.
3 H i : :
This case i3 before the Court on Objections to the

Master®s Report and Recommendation relating to Plaintiffe’ Motion

! to Certify 4 Class Actipn. Both Plaintiffs and Defendanbs hgve

objected.
The Maskter found:

1) All Plaintiffs' propussd subelasses at this
junclture are lodefinlte and do not permit 2 ready identificakion
of theix membership. (Ohio Rule of Civil Procedure 23{¢Y}(3))

2) Numerosity fu satisfied by the Displaced
Subclass, the Wage Loss Subclass, and the Lost Profiks Subclass,
but not Ekhe Damaged Property or the Perspnal Injury Subelasges.

(Okio Rule of Civ} Proceduvs 23{AX(1)}
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7/23/2008
Appx. 163



Montgomery County, Ohio - Scanned Document

Page 114 of 125

e

subelassas. (Ohic Rule of Civil Procedume 23(A){2))

damage claim, (Ohio Rule of Civil Procedure 2Z3(4J{3})

(Okio Rule of Civil Procedure 23{a){4))

befendants., {(Ohic Rule of Givii Procedure 23(BY(1){(a))

| interests. (Ohio Bule of Civil Procedure 23(B)(1){L))

¢laimants. (Ohio RBule of Civil Procedurs 23{B)(3))

23(8)(3)7

Frocedurs.

3) Commovnality is satigfied by all proposed

4} Typlcality is satisfied for all subclasses,

gave one alleged personal injury claim and one alleged property

5) Adequate rapresentative parties exist withio

aach subclass to protect the interesta of the entire subclass.

6) MNo risk of inconsistent adjudications exists
if the claims were individually prosecuted by subclass claimants

| quch as would create ilncompatibla standards of conduct for
7) No risk existy of iadividual adjudications
which would be dispositive, or impair or impede the abiliny

of gther individuals within the asubelasses to pretect their

8) <Common questions of Law and fact do nes

predominate in any subclass over questions affecting individual

9} Certification weuld not advance disposition

oF the litigation asz a whole. {Ohio Rule of Civil Procedure

10} The alleged "medlcal monitoving" claze meets

none of the veguirements of Rule 23 ¢of the Ohiv Rules of Givil

Plaintiffs’ objections ave to all the Master's Eimdings
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not Favorable bo thair Meotion, and Defendants object to the
findings of numerssity (#2), typlcality (#4), and adequacy of
representation (#5) as te each proposed subclass.

This Court adopty the Haster's "Overview" as an accurgate
factual and procedural higtory of this case, to-wits

OYERVIEW

On July 8, 1986, at approximataly 4:25 p.m., Eifteen
cars of the Baltimore & Ohio Railyvad Company's Southland Flyer
derailed as the train proceeded over Bear Creek in Miamisburg,
Ohic. A tank car contadning yellow phosphtrous breachad ag
a result of the derailment, and ity contente ignited upon exposure
ko the atr. ‘fhe pheosphorous burned for approximately three
and one half hours, until extinguished by safery persomnel.

On the Follewitig evaning of July 9, 1985, the subatantial
quantity of phosphorous remaining In the disabled tank car again
ignited. The resulbing fire was not Einally extingaished wnkil
the morning of July 12, 198&.

Buring each of the two eplgodes of fire, the hurning

: phosphorous emitted a dense, billowing cloud of white smoka

which was cavried by winds at ground level beyond the inmediate
gite of the derallment. Mass evacuskions enswed, both by orders
of public officinls and by personal choice. & pgreat number

of individuals in nearby vesidential neighborhoeds and commdrcial
districts were dixectly exposed to the smoka cloud; a significant
number of those exposed sought weadical treatment at lotal hospital

emergency rooms. Some businessas, even at polnts relatively
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distant from the derailment site, csased operationsg, sesding
employeas home and closing the doory to kheir clientele.

On July 11, 1986, while the second fire way sEill
buxaing, a Complaint was filed in this Court against the Railrosd,
the leasse of the tank car and congignes of the phosphorous,

ﬁ and the manufacturer of the phosphorous. Relief in danages

was sought by eleven nsmed individuals and one business entity,
and on behalf of a class estimated to consist of more than 25,090
other cliaimants, sach of whom allegadly suffered harm as a result
of the derailment. The Complaint was almest immediately amended
to jJoin approximately 100 additigpnal individuals and a half
dozent business entities as named pacty~PlaintiFfs. On July 24,
9 1982, PlaintifEs filed s motion For cartification «f the asekion
as o clags aciion pursuant to Ohio CGivil fule 23.

A second lawsuit eoncerning the derailment was f£iled
iv this Court im November, 1986, by thirty-two individuals and
business entitipy. The Plaintiffs in thar action sought monetary

ralief against the Railvoad and the lessow of Lthe tank car,
‘fa: themselves and ou behalf of a class of more than 35,000
unramed clalmants. The two actions were consolidared on
Pecember 12, 1984,

On Cctober 5, 1987, the Coure appointed a special
"Magter,"” pursuant to Chio Civil Rules 23(D} and 53, to heasr
Plaintiffs” motion for class certification of the consolidatad
actions, and to maks recommendations te the Court regarding

o’ the disposition of tha motion.
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{ of & variety of discovery disputes related to certification

The Order of Appointment authotized the Mastar to
hear all matters relating to class certification lssues. Proceedingd
under the Order of Appolnement included twe general mestings

betwaen the Master and counsel, the consideration and disposition

iasues, and ultimately culminared in a two day hearing om the
merits of the tertification motion, accompaniesd by extensive
pre~ and pogt-hearing briefs. The Master's Report and Recommeadatiox
was cubmitted pursuant to the Order of Appointment awd Ohic
Rule of Civil Proceduve 53(E} on July &, 1988.

The primary goal of this Court in referring this case
to the Haster for his findings and fn cansidering the objestions
te those findiags is to come bto a decision on how bast ke manage
this litigation to a prompt and final eonclusion. To do thieg,
the Court must ultimately balance the interests of judicial
econowy with full protection of the rights of all the parties,

The basic elements of any certificacion of a claas
or subclass in this case are described in Bule 23 of the Ohio
Rules of Givil Procedure. &z FPound hy the Master, and sinply
atated, they are: numerssity, commowaliky, typicality, and
adequacy of vepresentation (23{4)); and a predominance of commen
questions of law and fact and a Jetermination that clags action
iz & superior method to other available mekhods For the faje
and efficient adjudication of the claims of the parties (23(B){3)).
{emphasis added) ‘The Master's findings that the requicements

of 23(B)(1l) are not met in this case avs appraved and adoptad
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by this Court over Plaintiffs' objections, It ig with particular

- attentfon to the concepts of “predominance” and of "superiocity"

under Rule 23(B){3) that this Court has veviewsd the Master's
Findings and vacommendations. Ohio Rules of Civil Frosedurs
23(CX(LY and (C)(4) provide particularly useful tools to the

Court whish must be conzidared when compariog the "other availuble

methods for the fair and efficient adjudication of the controversy.”

Ohio Rule of Civil Procedure 23(B)(3) Certificatios orders
under these provisions may be conditional, auvd they may be alterad
oxr amended prior te decisfon on the werits. Further, the action

nay be separated into subclasses ov separated by an fssue ov

a group of issues.

The Haster Found that common issues of [aw and fact

| do mot predominate withim this lawsuit over individusl questions

and that, thevefors, class action s pot superior to other avail-
able methods. The Master, applying Marks vs, ¢. P, Chemical
Ca,, 31 Ohioc St. 3d 200 (1987), found that for a commoen issua

to predominabe it must repwesent a significant msspect of the
case and must be capable of resolution for all members of the
clags or gubelass in a singls adjudication. Common gquestions
cthat were found to exist were all those which pertain to the

conduct of the Dafendants up to the fime of the derallment and

 Eire om July 8, 1986. These may ba described as the negligance

(Fault) and malice (punitive damaga} issues. The quescions
that the Magter Found vera so individualized as be preciluode

a recommendation for cectification were those of proximate cause
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B8 it celates o the various claims of injury and damage. Without
agreaing that the proximate cause question ig incapable of a

- single adjudication for any potential subelaszs designation,

the Court finds that the common questions of law and fact which
the Mastaer cvecognized to axist in evexy single claim in this
action, do predominate gt this stage of the procaedings and

can be singly adjudicated. {emphasis added) One Eime anzwers

{ ¢an be had te the issues of nagligence and mafica, such as:

What were the dukizs of the vespective UDefendants? What did
they undertake to do or nek do in respect to those duties, if
any? Was there a breach of duty? Was thers a cousclous disvegard
for the rights and safaty of others that had a great probability
5 of caugsing gsubstankial haem?
No other "available method” thet this Court csn concaeive

can get fimel answers to these quagkions any Fagter or batter
thaw ciass asction. This Court, therefore, rejects those findiugs
of the ¥aster which ave inconsistent wlth the following order
and approves all Findings consistent with it, to-wig:

_ A clogs acbion is herein conditiconally approved as
to all descaribed claimants within each proposad subclase, excluding
all claimants who have released their claims by a valid and
binding releage in retuwn for paymenl af to these Defendants.
The certification Is ags to tha issues of pegligence and malice,
iE mony, of Defendants. This order is made under the provisions
of Ohin Rules of Civil Procedure 23{A), (B}{3}, (C)(1), &nd
! (C)(4) with findings appropriate ko those requiremants. Further,

htp:/fwww.clerk.co.montgomery.oh.us/profimage onbase.cfim?docket=8366557 7/23/2008
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' pursuant to Chio Rule of Givil Procedure 23{D)(1). This rule

 provision allows tha Court to "make appeopriata vrders: (1

8 draft of a Notice as ragquired by Ohio Rule of Civil Procedure
23(C)(2) shall be prepared by beth counzel for Plaintiffs and
coungel for Defendants alomg with s plan for the circulation
and distribukion of said Notice teo all potentislly affscted
claimants. In sddition, a drafb datailed Questionnajire shall
be prepared by both cownsal For Pleaintiffs and coumsel for Uofandsnts
which shall be usaed, If approved by the Gourt, to dekermive
the nature and extemt of injury ox damages claimed by prospective
claimants. This Questionnaire will be used by the Court in
further determination of porential subelass divisinng and further
ordexrs of the Court. Tha Notice shall be submitted to the Court
within fourteen (14) days of this Order, and the Questionnaire
within thixty (30) days of szame. A pretvisl confarence for
astablishing a tzial date on the certified issuey shall be held
in this court on March 13, 198%, at 9:30 a.m. A&y proposed
pretrial orders £or the Court's consideration must be submitted
no later than 3:00 p.m. on March 10, 198%.

In making this order, this Court wants to recoguiza
the excelient work of the Specaial Master in carwying out the
Court's orders and parhiaularly in the quality of the Report
and Recommendation which was filed for the Court's congidevation.
The service of she Special Master has been of invaluable aid

to the Court particularly in furtherance of the Court's obligations

determining the course of the proceedings or prescrihing mesasures

i@

7/23/2008
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to prevent undue repetition or compifcakiom in tha praséatation

of svidence or argument.” With this in mind, and so counsal

can better understand this Court’s thiinking at this juncbure

a8 to the future of this litigation, a buvief review of the Master's
findings vis-a~vis the proposed subelagses may be appropriate.

The Displaced Subelass

These persons include primavily the evacuesz - persons

residing dn proximity to the derailment gite moved by order

| of civilian authority. Others who may be included are thoge

peraons whe undertook to remove themselves from a sone of potential
dangar if it may later be determined that said zome wag a reasonable
geographic extension of the mandatory evacustion areag. The

Master found thet this subelass, {f properly vedefined, was
sufficiently unambiguous and Identifiable to meat the tasts

of Warner vs. Waste Managsment, Inc,, 36 Ohio S5t. 3d 95 (138R)

and that all Rule 23(3) requirements were met. The Master deter-
minad that the npst significant gunestions pertaining te the
tadividuals withisn thig subclass are the gquesticns for proximite
cause for any personal expenses., The Master found that since
thera were multipls evgouation orders applviug to different
goographic locations and for different durations of time, ag
well as voluntary evacuations, and possible alternsbive reasons
for those, plus the differing nature of avacuation expansges
incuryed by the individuals, the "predominance”™ regquiremeént

was not met. The Courk agrees that the Plaintiffs a2t this stage

have unot met thely burden to dafine a zufficiankly claear critevia

http//www.clerk.co.montgomery.oh.us/pro/image onbase.cim?docket=8366557
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for tdentification of individuals contained within this proposed
subclass so that the gquestion of proximate cause for all wmembers
of thig subclass can be determined in & siogle adjudication,
The Court, however, ix inclined to feel that this can ztijl
i be done. More signifivantly, however, the Goury believes that
' the conjunctive consideration - that being the superiotity of
the class method ovar other available metheds for resolving
the claims - is present for this subclass.
Basically, thiaz Court has available ko it the methods

of joinder, consoiidation, intervention, bifurcation, arbierstien,
! peferses and masters, and jury trial. Hultiple party litigation
jg generally unuwieldy, Lot certalnly manageable and perbaps
o) preferred with the judicious use of tha aforementioned tools.
In this instance, however, class ackion is the only viable method
available that the Court sen envision to render a just result
to the evacuation claimants if liability is determined in theix
favor; Tt is clear now, even without questionnaires, that the
L individnal evacuation/dizplacement claims are small ‘in amount.
Additionally, almost three years have passed since the svacuations
securced. The ulbtimate result pof nopcertification of thisz subclass
would appear to be that most of the elaims, despite av uliimate

finding of sntitlement, would be abandoned. Sueh a situwation
| would, in effect, veward & woongdoer. Few claimants are going
to take the time and expenge to individually progscute a reimbuvse-
ment claim for three year old evatuation expenses, even in a

§
ot small claims court. The aspect of "supeviority” hexe is releted

htp://www.clerk.co.montgomery.oh.us/profimage_onbase.cfm?docket=8366557 7/23/2008
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not enly to the other legal vehicles whieh may be available,
but also to assuring that s full measure of compengation for
a lavge group of othervise entitled individuals is Eorthcoming.
Ihe Wage Logs Subelagg

These hre individuals who svffered lust wages attendant
ko the evacuation orders. The Master's findings as to this
subelags wers virtually identical to those regarding the Displatad
Subzlass, save the recognition of &ven more individualized vaciances
of proximate cause. The Court agrees that the Plaintiffs heve
5 algo have rot met their burden of fashioning a subclass whereln
proximate cause ¢en ba singly adjudicated. The Court doaes not
know whether this may be possible. Glven some vary precise
3 - definitional requirements, this subclass may be able to coabtail
a certification of a Displaced Subclass. Again, however, the

eoncerns of the Couxt foocus toward the "superioriiy™ requivement,

These wage loss glalms are also elaims of modest size by people
o1 modest means. A failuwe to certify could easily Impaivr the
paility of the subelass membars to effectively protest thedy
interasts. Hany of these claims, like rhe evacovation ezpense
elaims, comesivably would gimply be abandoned which, in effeck,
rewards the wrongdoer,

The, Lost Profits Jubclass

These are individusls ox businesses which nmay have
had buginess losses due Lo tha evacuations or other ralated
matters. The Master's findings fn relation ko the lack of the

]
“pradominanse” vequirement and the "superiority” requirement

7/23/2008
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aré especislly compelling here. Too many iadividualized factovs
appear bto exist for a sufficlently common detarmination as Lo
proximate cause a8 to this subclasg. Further, the numbax of
¢laimants in this propesed subclass appears nanagesble through
the usual methods of Iivigation available to the Court.

The Propecty Damage snd Personal Injury Subclasses
These are individuals who allegedly sustained persenal

injury oxr property damage as a result of the acks of Defendants.
{ The Master's findinge that the proximate csuse of these claims
iz net a common question and that emple alternstive methods
| exist to wesolve these claims are, likewise, compeiling. These
gubclasges were Found to fail o meet numarogity under Chio
't Rule of Civil Procedure 23(a), and the Court comcurs in this
finding.

One of the overriding considerations in class astion
fitigation, and a primacy purpose for the use of the vehicle
by a court; is the promotion of seftlement., Hopefully, tha
fovegoing discussion will snhance the potential of that between
the parties. Whether this i& premature or whether it has served
to ripay that discuszyion remainz bo be seen., Nevertheless,
the pelority of disposisg of these cases is recogmizad by the
Court, and a vigorous schedule will be established to accomplish
that goal.

Finally, the Court adopts the Findings of Ehe Master

that none of the Ohfo Bule of Civil Procedure 23 requirements
¥
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hag beepn met 4in relation to the Medical Monitering Subslass
and cverrules Plalntiffs’ objections thexreto.
50 ORRERED:

- H -

, Copies of this Decision and Order were fovwarded to
all parties listed bslow by otdinary mail this filing date.

Stanley K. Chesley, 1531 Central Trust Tower, Cincinnati, Ohio
45202, Attorney for Federal angd State Plaintiffs

James D. Ruppert/John D. Swmith, P. 0. Box 369, Franklin, Ohio
4500%, Attorueys for Fedewazl and $tate Plaintiffs

Gary L. Gardner/Joseph C. Souza/G, David Ewing, Suite 306,
- 304 West Liberty Street, Louisville, Kentucky 40202,
Attorneys for State Plaintiffs

é& James Hochmon, 650 Talbott Tower, Deyton, Ohic 45402, Attornay
' for State Plaintiffs

Steve Ruschau, 16 South Second Stveet, Hiamisburg, Ohle 43342,
Attorney for State Plaintiffs

William A. Johnson/John A. Childers/Patrick Morris/Frederick S.
Mueller, 211 West Wacker Drive, Sulte 1800, Chicage, Iilinois
60506, Attorngys for Union Tank Car Co,

Gordon B. Armold/Patrick J. Janis, 1000 Talboti Tower, P. O.
ggx ggﬂ, Dayton, Ohko 45402, Attozueys for Union Tank
32§ o +

y W. Roger Fry/Douglas W. Rennie/George Iy, Jonson, 900 Central
i Trust Tower, CGincinmatl, Ohic 45202, Attornays for
' Pefendnnte Alibeight end Wilson, Incy and Exco

g mp

| James L. OComnell, 1700 Central Trust Center, 20t E. Fifth
Street, Cincinnstl, Ohic 45202, Attorney for Defendant
GSX Transportation

pavid C. Greec/Howawd P. Krisher/As. Mark Segretl, 400 Gem
Plaza; Third and Main Streats, Dayton, Ohio 45402, Attornays
for Defeudaut €SX Transpovtation
1

'hi'.
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

CHRISTIE BANFORD, et al,, ;  Case No. 03-CV-8704
Plalntiffs, : {Judge Dennis I. Langer)
v. i  DECISION, ORDER & ENTRY
SUSTAINING IN PART AND
ALDRICH CHEMICAL. COMPANY, : OVERRULING INPART

INC., DEFENDANT ALDRICH’S PARTIAL
: SUMMARY JUDGMENT MOTION
Defendant.

This matter is again before this Court on the Motion for Summary Judgment on
Recovery Jor Personal Injuries, Negligent Infliction of Emotional Distress, Recovery for
Personal Properly Damage, Recovery for Evacuation Expenses and, as to the O'Donnell
Pluintiffs, Recovery for Real Property Damage and Diminntion in Property Value [hereinafier
the “Damages MSJ”] filed December 22, 2004 by Defendant Aldrich Cheinical Company, Inc.
[hereinafier “Aldrich”]. Plaintiff Christie Banford [hereinafier individually *Banford™},
Plaintiff Doug Graeser [hereinafier individually “Graeser™], Plaintiff William O’Donnell and
Plaintiff Melissa O'Donnell collectively! filed & Respanse on February 7, 2005, Aldrich filed a

Reply on February 17. This matter is again properly before the Court.

I Notably, Plaintiff Wiltiam O’Douneld. Plaintiff Melissa O’ Donnell, and their respective
civil action, numbered 03CV88635, have subsequently been dismissed. See the November 18, 2005
Unopposed Order Granting Rule 41(B) Dismissal Without Prefudice. The Response, however,
addresses each of the four originally named plaintiffs, Therefore, this Court will herein Yimit its
consideration to only Ms. Ranford and My, Graeser, collectively referenced as “‘Plaintiffs.”
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L FACTS & PROCEDURAL HISTORY

The pertinent facts and pmc:eduml history underlying the case at bar have been
previously set forth in this Court’s Fina! and Appealable Decision, Order and Eniry Sustaining
the Plaintiffs ' Motion for Class Certification, Subject to Specific Conditions aud Specifications
[hereinafter the "Cerr. Dec.”] filed Qctober 21, and those facts and procedural history are
adopted as though fully set forth herein, Specifically, this Court highlights:

On December 22, 2004, Aldrich filed a Motion for Summary Judgment on

Recovery for Personal Infuries, Negligent Inflictivn of Emotional Distress,

Recovery for Personal Property Damage, Recovery for Evacuation Expenses

and, as to the O'Donnell Plaintiffs, Recovery for Real Property Damage and

Diminution in Properiy Value [hercinafter the “Damages M5S/"]. The Plaintiffs

filed a Response on February 7, 2005. Aldrich filed & Reply on February 17, On

February 24, this Court filed a Decision that deferred disposition of the

Damages MSJ until after class certification, as eaised by the Prior Class Cert,

Mo, , was resolved.

sers. Dec. at 5, see also id. at 7 n. 4 (noting that the Cert. Dec. was focused only on the narrow

issue of conducting the “rigorous analysis” for purposes of class certification and expressly
recognizing that the propriety of summary judgment was not addressed), Furthermore, this
Court notes for the record the concurrently filed Decisivn, Order & Entry Overvuling Plaintiffs'
Motion io Continue Deadline to Respond to Motion for Summary Judgment and Overruling
Plainitiffs' Alternative Motion to Supplement Response [hereinafter the “Continue-Supplement
Mot.”]. Pursuant to this Court’s inherent authority to address motions pending on its docket
and to judicially manage a certified class action, see Mayer v. Bristow (2000), 91 Oluo St, 3d 3,
7; Teffer v. Harnbeck, 2002-Ohio-3788, 1 11; Clv. R, 16 and 23(D); the previously-deferred
Damages MSJ is now pending for disposition.

In light of the applicable legal standard set forth below, this Court also notes that all

properly submitied evidentiary materials were considered in deciding the instant matter, see

[ O%
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Murphy v. Reynoldsburg (1992), 65 Ohio St. 3d 356, 360; Civ. R. 56(C), (E). However the

following evidentiary materials are particularly relevant;

1. Deposition of Plaintiff Christine Rene Banford taken November 23, 2004 [hereinafter
“Banford Depo. I7];

2, Deposition of Plaintiff Christine Rene Banford taken December 13, 2004 [hereinafter
“Banford Depo. [I”'];

3, Deposition of Plaintiff Douglas R. Graeser taken November 23, 2004 [hereinafter
“Graeser Depo. 1M);

4, Deposition of Plaintiff Douglas R, Graeser taken December [6, 2004 [hereinafter
“Graeser Depo. 11}

5. Affidavit of Plalntiff Christie Banford, attached as Exhibit 8 to the Cert. Reply.

6. Affidavit of Plaintiff Douglas Graeser, attached as Exhibit & to the Cers. Reply?

Ii, LAW & ANALYSIS

A, Summary Judgment Standard

*“Trial courts should award summary judgment with caution.™ Leibreich v, A.J,

Refrigeration, Inc. (1993), 67 Ohio St.3d 266, 269. In Harless v. Willis Day Warehousing Inc.

? Notably, while the Banford Affidavit and the Graeser Affidavit were filed al some time
after the filing of the Response and are therefore not referenced therein, the affidavits ure part of the
entire evidentiary record of this case. Affidavits are an expressly proper form of evidentiary
materials pursuant to Civ. R. 56(C). The clear and unambiguous language of Civ. R. 56(C) also
provides that “[t]he adverse party, prior 10 the day of hearing, may serve and file opposing
affidavits.” 1d, (emphasis added). The two affidavits were filed with the Cert. Reply, which
preceded the Cert. Dec. and were notably considered therein, As discussed above, the Cert. Dec.
expressly deferred deciding-that is, hearing—the Damages MSJ. A fortiori, the two affidavits were
clearly filed prior to this Court’s instant hearing of the Damages MSJ. Therefore, by clear force of
the Civ. R. 56(C), the Banford Affidavit and the Graeser Affidavit are proper evidentiary materials

[or consideration herein
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(1978), the Ohio Supreme Court stated in order for summary judgment to be appropriate, it
must appear that:

(1) There is no genuine issue as to any material fact;

(2) The moving party is cntitted to judgment as a matter of law; and

(3) Reasonable minds can come to but one conclusion and that conclusion is adverse to

the party against whom the motion for summiary judgment is made, who is ent:tled to

have the evidence construed most strongly in bis favor,
54 Ohio 8t.2d 64, 66.

The moving party bears the initial burden of informing the court of the basis of the
motion and identifying those portions of the pleadings, depositions and other such material
which it believes demonstrates the absence of 2 genuine issue of material fact. Misteffv.
Wheeler (1988), 38 Ohio St.3d 112, | 14; Harfess, 54 Ohto 5t.2d at 66. The burden ¢n the
moving party may be satisfied by “showing” that there is an absence of evidence to support the
non-moving party’s case, Celofex Corp, v, Catresr {1986). 477 U.S. 317, 323-323,
Furthermore, an.y inferences to be drawn from the underlying facts must be viewed in the light
most favorable to the party opposing the motion, Leibreich, 67 Ohio St.3d 266, 269; Williaws
v, First United Church of Christ (1974), 37 Ohio St.2d 150, 152,

Thereafter, the non-moving party bears the burden of coming forward with specific
facts and evidence showing that there is a genuine issue of material fact for trial. VanFossen v.
Babcock & Wilson Co. (1988), 36 Ohio St.3d 100, 117. The non-moving party has the burden
1o produce evidence on any issue for which that party bears the burden of production at trial."
Leibreich, 67 Ohio St.3d at 269; Wing v. Anchor Media, Ltd. (1991) 59 Ohio St,3d 108, 111
(citing Celotex Corp., 477 U.8.317, 322-323). Therefore, the non-moving party may not rest

upon unsworn or unsupported allegations in the pleadings. Benjamin v. Deffet Rentals (1981),

66 Ohio 5t.2d 86; Harfess, 54 Ohio St.2d at 66. The non-moving party must tespond with
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affidavits or other appropriate evidence to controvert the facts established by the moving party.
Id. Further, the non-moving party must do more than show there is some metaphysical doubt
as to the material facts of the case. Matsushita Electric Ind. Co. v. Zenith Radio (1980), 475
U.8. 574.

Notably, the non-movant’s reciprocal burden is only applicable when the movant has
satisfied the initial burden. Ohio courts have cautioned that when the movant fails to meet the
initial burden, simmary judgment is not proper, regardiess of whether an opposing
memorandum is filed by the non-movant, Brandimarte v. Packard (May 18, 1995), 8th Dist.
Case No. 67872, 1995 Ohio App. LEXIS 2095, *4 (citing Glick v. Dolin (1992), 80 App. 3d
592, 595) (“[W]hen the movant’s evidentiary materials do not establish the absence of'a
genuine issue of material fact, summary judgiment must be denied even if no opposing
evidentiary matter is presented,”); Sokio Ofl, Div. of BP Oil v, Neff (June 29, 1993), 10th Dist.
Case No. 93AP-48, 1993 Ohio App. LEXIS 3416, *4-¥5 (citing Morris v. Ohio Cas. Ins. Co.
(1988). 35 Ohio St, 3d 45, 47, AAAA Enterprises, Inc. v. River Place Community Urban
Redevelopment Corp. (1990), 50 Ohio St. 3d 157, 161) (“[TIhe nonmoving party’s failure to
respond, by itself, does not mandate granting summary judgment because the moving party
bears the burden of showing that aii of the requirements of Civ, R, 56(C) are satisfied.)

B. Because the Plaintiffs have not produced rebuttal evidence demonstrating the
necessary “severe and debilitating” degree of emotional distress, summary judgment is
proper on those claims. Some rebuttal evidence has been produced regarding evacuation
expenses and loss of use and enjoyment damages, precluding summary judgment on those

claims.

¥
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In the Cert. Dec., this Court mainiained the February 24, 2005, deferral of the merits of
the Damages MSJ. Two subclasses—the Emotional Distress Subclass and the Evacuation
Damages Subclass—were identified in the Cers. Dee. and the Plaintiffs were identified as
members in those two subclasses. Sce id. at 52-57, 94. Notably, this Court specifically stated
that the analysis of the standing issue in the Cert. Dec. was not dispositive of any distinct
summary judgment issues. See id. al 8 n. 4, 35. In deciding the ingtamn Damages MSJ, this
Court will separately address the pertinent summary judgment arguments below, but does not
herein decide any matters pertaining to class certification,

1. Summary judgment in favor of Aldrich and against the Plaint!ffs is proper regavding
the negligent infliction of emotional distress ¢laims,

Aldrich argtes that the Plaintiffs have demonstrated through their individual
depositions that they cannot prevail on the negligent infliction of emotional distress claims.
Specifically, citing the “severe and debilitating” emotional injury standard from Paugh v.
Honles (1983), 6 Ohio St, 3d 72, 78, Aldrich argues that the evidence shows only that the
Plaintiffs have not sought treatment for their purported emotional injuries or otherwise
demonstrated the requisite degree of emotional injury. See generally Damages MSJF at 7-13.

Regarding Ms, Banford, Aldrich highlights her deposition testimony in which she only
indicates that she has suffered stress, worty, fear, and anxiety, but has not sought any form of
medical treatment or connseling relating o the explosion and evacuation, See Banford Depo. |
at 72:10-19; Banford Depo. 1] at 141116-142:8, 268:12-275:7.7 Similarly, regarding Mr.

Graeser, he indicated in his deposition that he has suffered stress, worry, fear, and anxiety, but

3 Notably, Ms. Banford did identify in her second deposition that she had been counseled for
marital issues, She did not correlate any of the identified counseling to the instant matters.
Ascordingly, the counseling M Banford did identify is immaterial to the case sub judice.
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has not sought any form of medical treatment or counseling refating to the explosion and
evacuation. See Graeser Depo. [ at 54:12-15, 55:11-185, 57:2-58:3,

In rebuttal, the Plaintiffs argue that they suffered “annoyance and discomfort” injuries,
which they argue are sufficient injuries in light of Reeser v, Weaver Bros., Inc. (1992), 78 Ohio
App. 3d 681. See Response at 7-9. Aldrich counter-argues in the Reply that Reever is
inapplicable to the case at bar. See Reply at 8-10.

In Buckman-Plerson v. Brannon, 2004-Ohio-6074, diseretionary appeal allowed (March
16, 2005), 2003-Ohio-1024, application to dismiss appeal granted (Sept, 22, 2005), 2005-Ohio-
4949, the Second District extensively analyzed the evidentiary requirements for an gmotional
distress claim in Chio. See id,, 2004-Ohio-6074 at 1 35-56, Referencing the Paugh
requirement that some “guarontee of genuineness” be presented, the Buckmon-Pierson court
required some affirmative evidence of a plaintiff's severe emotional injury. 1n the case at bar,
the Plaintiffs have failed to produce any such affirmative evidence related to the severity and
debilitating nature of the emotional injuries, In light of the binding precedents referenced
above, Aldrich is entitled to judgment as a matter of [aw agaiust the Plaintiffs’ negligent
infliction of emotional distress claims.

2. The Plaintiffs have presented a genuine issve of material fact through their affidavits
that they were not compensated for the distinet injury of the loss of use and enjoyment of
their homes.

This Court previously addressed in full the parties’ arguments pertaining to the claims
relating to the purported loss of use and enjoyment of their homes damages. The arguments in
the instant memoranda are substantially similar to those arguments. In summary, Aldrich

argues that evacuation damapes are generally limited to out-of-pocket substitute lodging
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expenses, The Plaintiffs counter-argue that loss of use and enjoyment damages are separately
compensable. This Court previously held:

This Court specifically notes that limiting a putative plaintiff’s compensalion to

only out-of-pocket subsiitute lodging expenses would restore the unexpected

substitute lodging expenses but ignore the distinet hanm of being temporarily

excluded from that person’s ywn home. This Court is unpersuaded that such a

limitation applies.
Id, at 53. Repgarding the evidentiary burden, this Court notes that the alfldavits create a genuine
issue of imaterial fact. The Plaintiffs state that they did not receive compensation from Aldrich
for the distinct expenses related to the loss of use and enjoyment of their homes, See Banford
Affidavit at 1 8; Graeser Affidavit at 7. Accordingly, this Court finds that partial summary
judgment on the Plaintiffs’ claims relating to their alleged loss of use and enjoyment of their
homes is not proper.

111, CONCLUSION

Accordingly, this Court hereby sustaias in part and overrules in part the pertinent
portions of the Dainages MEJ, Pursuant to Clv, R. 56(D), this Court hereby scts forth, as much
as practicable, the facls that are without controversy in light of the foregoing partial summary
judgment adjudications.” This Court expressly finds that, based on the evidence presented, the
Plaintiffs did not suffer severe and debilitating emotional injury and thercfore partial summary
Jjudgment in favor of Aldrich and against the Plamntlffs’ Negligent Infliction of Emotional

Distress cause of action—Count ¥V (§ 61-66) in the Banford/Graeser Complaini-and the

attendant claim for compensatory damages related to alleged emotional distress.’

9 As discussed above, this Court does not herein decide any matters pertaining to class
certification. Therefore, insofar as the Cert. Dee. did not certify cther causes of action and damages
claims not expressly addressed hersin, this Decision adopts those findings without modification.

3 For reference, & summary of all of the causes of actlon and attendant forms of damages
claimed iz found on page 18-19 of the Cert. Dec,

Appx. 183



S0 ORDERED:

DENNIS J. LANG

Copies of this Decision, Order and Entry were forwarded to all parties listed below by
ordinary mail this filing date,

Plaintiff Class Counsel,

Richard W. Schulie

Stephen D. Behnke

BOTROS, BEHNEKE & SCHULTE
5785 Far Hills Avenue

Dayton, Ohio 45429

(937) 435-7500

(937 435-7511 FAX

Plasntiff Class Counsel,

lohn A, Smailey

Jeffrey G, Chinault

DYER, GAROFALQ, MANN & SCHULTZ
131 North Ludlow Street, Suite 400
Dayton, Ohio 45402

(937) 223-8888

(937)223-0127 FAX

Plaintiff Class Counsel,

Taylor Jones

Cheryl R. Washington

JONES & WASHINGTON CO,, L.P.A,
1308 Talbott Tower

118 West First Street

Dayton, Ohto 45402-]104

(937) 222-2841

(937 222-0430 FAX

Atforneys for Defendant Aldrich,
Martin A. Foos

Timothy G. Pepper

FARUKI IRELAND & COX P.L L.
500 Courthouse Plaza, 5, W.

10 North Ludlow Sirect

Dayton, Qhio 45402

(937) 227-3702

(937)227-3717 FAX
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Of Counsel for Defendans Aldrich,
Charles J, Faruki

FARUDKI IRELAND & COX P.L.L.
300 Courthouse Plaza, S,W.

10 North Ludlow Street

Daylon, Ohlo 45402

(937 227-3705

(937)227-3717 FAX

Of Counsel for Defendant Aldrich,
Gordon L. Ankney

Robert J. Wagner

THOMPSON COBURN LLP
One US Bank Plaza

St. Louis, Missouri 63101

(314) 552-6166

(314) 552-7206 FAX

JULENE POWERS, Bailiff (937-225-4055).
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Page ¥1
IN THE COURT OF COMMON PLEAS
MONTGOMERY COUNTY, DRIO
% o

CHRISTIE BANFORD, et &al.,

Plaintiffs, CONSOLIDATED

s, CASE NO. 2003 CV 08704
ALDRICH CHEMICAL C0., INC.,

Defendant .
WILLIAM O'DONNELL, et al.,

Plaintiffs,

Vs,
ALDRICH CHEMICAL COC., INC.,

Defendant.

* ok w
BE IT REMEMBERED, that upon the

proceedings of the above~entitled matter held in
the Montgomery County Commen Pleas Court before
the Honorable Dennis J. Langex, Judge Presiding,
and commencing on Tuesday, March 20, 2007, when

the following proceedings were had.

L3 w *

Mike Mobley Reporting 937-222-2259
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Banford, Christie, et al. v. Aldrich

wemical Co., Inc.

kPage 2 Page 4
; Moﬁﬁx%ﬁ PlniniiTs Banford, Grasms, 1 the p]aiﬂtlffs
ond Cray: 2 MR, BEHNKE: Stephen Behinke for the
\ By;nﬂdichnrd W. Sehulte 3 plaintiffs.
., Stwknd seic 4 _ THE COURT: Continuing with the
121 Ploath Loudlony Sircer 5 plaintiffs on the phone we have --
£ Pl o e 6 MR. JONES: Taylor Jones.
T 7 MS. WASHINGTON: And Chery!
© s, Chinat (s 8 Washington.
R A 9 MR. CHINAULT: And Jeff Chinault,
o b tordr Ludlow Steset 10 THE COURT: Jeff Chinault for the
yy  Derton Ohio asio2 11 plaintiffs. For the defendant.
e ™ 12 MR. FOOS: Marty Foos and Gordon
Taylor Jones {ielephanizally) 13 Ankney. My nameisspelled FOOS,
B iR Wesingion 14 THE COURT: Okay. There were a
1 el | 15 number of motions in limine or trial motions
ts 108 Tabon Tover 16 filed and fully bricfed and the Court has
16 ' o 17 scheduled this telephonic conference to rule upon
17 il ol Defendnd Aldrish Cheal 18 these various motions in Hmine and I want to
43 By e A, Foos (eleghomically) 19 begin with the plaintiffs’ motions.
8 10N Ludlow e, 20 MR. JONES: Judge, may I ask one
20 Dayion, Ohio 45402 21 question? Was this supposed to be in chambers or
3 GmdonL, Ankouey (tejephonioally) 22 by telephone?
B 23 THE COURT: No. Telephone is fine
po S lais MO 302 24 because I'm simply making my rulings into the
25 bee 25 record. So you didn't need to be here in person,
Page 3 Page 5
1 THE COURT: This record is being 1 By the way, vou need to state your hame --
2 taken by Stacey Kimme! of Mike Mobley and it 2 MR. JONES: Taylor Jones,
3 would probably be a good idea, if you want, to 3 THE COURT: -- whenever you speak,
4  geta transcript of my rulings because I'm making ¢  Again, that was Taylor Jones, But the first
5 these rulings into the record and for purposes of 5 motion filed by the plaintiffs is a motion to
& clarity at the trial, it's probably a good idea ¢ exclude evidence regarding defendant’s claims
7 that you obtain from her a transcript. Her phone 7 reimbursement process. That motion was filed
8 number is 222-2259. 8 March 5. A response filed by the defendant March
9 And so this is the case of - the 9 13. Idid get an e-mail from Mr. Behnke in which
10 case numbers here -- Christie Banford, 10 he stated, and I'm reading from an e-mai] dated
11 BANFORD, etal, versus Aldrich, 11 March 16, plaintiffs witl not be filing a reply
12 AL DRICH, Chemical Company, Incorporated, 12 to the memorandum in opposition to exclude
13 case number 03 CV 8704, consolidated with the 13 evidence pertaining to the claims reimbursement
14 Susan Grooms, G RO O M 8§, ¢t al,, versus the 14 process.
15 Aldrich Chemical Company, Incorporated, case 15 Now, this motion is sustained for
16 number 05 CV 7221; Patricia Gray, GRA Y, 16 the following reasons: Number one is that the
17 etal., versus Aldrich Chemical Company, 17 plaintiffs represent and the defendant does not
18 Incorporated, case number (06 CV 4053, 18 dispute that the claims reimbursement process
19 Today's date is March 20 and I'm 19 cannot compensate a person for loss of use of
20 going to have counsel -- we have two atforneys in 20 property and for anneyance and discomfort
21 ghambers and ] have several on the phone here. 21 resulting from the explosion. The defendant's
22 Soas we speak or as you speak, if you speal, 22 argument that the availability of this claims
23 make sure you identify your name so we have it 23 reimbursement process somehow counters the
24 into the record, So in chambers, 24 plaintiffs' claim for that annoyance and
25 MR. SCHULTE: Richard Schulte for 25 discomfort is simply not persuasive,

Mike Mobley Reporting
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Banford, Christie, et al. v. Aldricl. .emical Co., Inc.
Page & Page B |
1 Secondly, the Court isn't convinced, 1 And to elaborate upon that somewhat,
2 and there's reference by the defendant to the 2 the two issues in this upcoming trial are were
3 doctrine of the duty to mitigate -- the Court's 3  the plaintiffs -- or the issue of proximate
4 not persuaded that that doctrine reaily has 4 causation and damages. In other words, were the
5 applicability, 3 plaintiffs damaged as a proximate result of the
8 I cite into the record this point of 6 explosion? And if so, what's the measure of
7 law made by the Second District Court of Appeals 7 those damages? The insertion of the claims
& in the case of Mercer Savings Bank v, Worster, 8 reimbursement process which applied only to the
9 spelled WORS TER. This is found at Darke 9 evacuation expenses which none of the plaintiffs
10 App.No.CA-1273. It's also cited at 1991 Ohio 10 inthis trial benefitted from and which had no
11 App. LEXIS 5417. And the point of law that I 11 application whatsoever to the other two
12 quote from this case is, quote, it is a cardinal 12 catepories of damages, loss of use of the
13 rule that one who secks damages for injury 13 property and annoyance and discomfort will only
14 resulting from a wrongful act or omission has a 14 migslead and confuse the jury in its duty to focus
15 duty to use reasonable care to avoid loss and to 15 on the very two specific issues which are
16 minimize the resulting damage. Should one fail 16 proximate cause and the measure in damages -- and
17 to perform this duty to mitigate, he may not 17 the measure of those damages. For those reasons
18 recover those damages which reasonably could have |18 that motion by the plaintiff to exclude the
19 been avoided. 1% evidence regarding the defendant's claims
20 Now, as the Court views the case, 20 reimbursement process is sustained,
21 ali of the damages allegedly the plaintiffs 21 The next maotien of the plaintifT is
22 sustained occurred prior to the offer of the 22 captioned motion to exclude testimony of Carol,
23 claims reimbursernent. The plaintiffs did not 23 spelled CAROL, Korros, spelled KORROS.
24  incur any additional injury or damages that could 24 That motion was filed March 5. The defendant
2% have been avoided by not engaging in the claims 25 Aldrich filed a memorandum in response to that _
Page 7 Page 9|
1 reimbursement process. And so the defendant in 1 March 9. And the plaintiff filed a reply
2 this case wiil not be required to pay any 2 memorandum on March 16. Now, in addressing this
3  additional damages at trial as the result of the 3 motton the Court first notes that relevant
4 plaintiffs' refusal or decision to participate in 4 evidence is defined at rule -- Evidence Rule 401,
5 the claims reimbursement process. 5 And it means any -- it means evidence having any
& So the Court isn't convinced that € tendency to make the existence of any fact that
7 the duty to mitigate doctrine really applies to 7 is of consequence to the determination of the
8 this situation, Certainly, if any of the 8 action more probable or less probable than it
9 plaintiffs in this upcoming trial had been 9  would be without the evidence.
10 compensated by the defendant for their evacuation 10 Now, certainly, if as the plaintiffs
11 expenses, and my understanding is based upon the 11 contend and the Court agrees, as the Court will
12 representation of the plaintiffs that isn't the 12 Jater indicate in ruling on the defendant's
13 case, but if that were the case, then that fact 13 meotion in lmine, if as the plaintiffs contend
14 would be relevant vis-a-vis their claim against 14 and the Court agrees that public officials such
15 the defendant for evacuation damages, but that's 15 as police officets, firefighters, other emergency
16 apparently not the case. 16 responders may testify as to their objective
17 Finally, the Court finds that the 17 observations that pertain to the explosion, well,
18 relevance that the defendant asserts that the 19 ‘then, so may Carol Korros who lives approximately
19 claims reimbursement as this Court finds for 19 one thousand feet from Jsotec and was home at the
20 reasons cited by the plaintiff in their 20 time of the explosion.
21 memorandum in opposition that relevance cited by 21 So she would be an objective witness
22 the defendant is substantially outweighed by the 22 as would be the responding emergency responders.
23 confusion of issues and misleading the jury and 23 3o she can certainly testify to her objective
24 therefote it's not admissible under Evidence Rule 24 observations that pertain to the explosion. But
25 403. 25 if as the defendant Aldrich asserts and the Court
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Banford, Christie, et al. v, Aldric:

semical Ce., Inc.

Page 10 Page 12

1 agrees that those public officials, the emergency 1 defendant’s motion -- motions in limine, And

2 responders, may not testify as to their 2 just as a side here, at 4,00 o'clock I've got

3 subjective reactions to the explosion, well, 3 another phone conference with seven other lawyers

4 likewise, the witness Carol Korros may not 4 thatI need to -- we'll have to break off this 5o

5 testify to her subjective reactions to the 5 I can deai with this other conference. It's just

& explosion. & amatter of setting another hearing. It's justa

7 So her initiz! internal personal 7 brief interruption at 4:00 o'clock in whet we're

8 emotional reactions to the explosion this Court 8 doing here.

9 finds does not have any tendency to prove or 9 The next motion filed by Aldrich is
10 disprove that the plaintiffs in this case 10 amotion to exclude all evidence relating solely
11 objectively sustained annoyance and discomfort 11 to phases one, three, and five. A response was
12 damages. So Carol Korros will not be permitted 12 filed by the plaintiffs on March 16 and a reply
13 fo testify, again, to her subjective, personal, 13 by the defendant jater that same day on March 16.
14 emotional reactions but she certainly will 14 The Court, in addressing this motion, begins with
15 testify to her objective observations of the 15 the observation that the sole issues before this
16 events relating to the explosion. 16 jury in this upcoming trial on March 26 is
17 Also, the court finds that 17 proximate -- are proximate cause and damages.
18 Ms. Korros may not testify or refer to the 18 Liability is not an issue. That was a phase one
19 defendant's claims reimbursement process because 12 igsue,
20 the Court has already ruled any reference to the 20 The Court has determined that
21 claims reimbursement process is inadmissible, 21 Aldrich has admitted negligence -- so liability's
22 And also she may not festify to her -- or refer 22 established. Therefore, evidence or testimony
23 toherdecision to on the -- out of the class 23 which has relevance only as to liability is not
24 action suit because that decision has no 24 admissible in this phase two trfal. And so in
25 relevance whatsoever as to whether the individual 25 that sense and to that degree this Court sustains

Page 11 Page 13}

1 plaintiffs in this upcoming decertified phase two 1 the motion as to that type of evidence, evidence

2 of this trial individually suffered damages as a 2 which is only pertinent to phase one --

3 proximate result of the explosion. 3 naturally, I don't think there's really any

4 The third motion of the plaintiff is 4 disagreement on the part of the plaintiffs to

5 amotion for view of the nitric oxide explosion 5 that preposition of law, However, it may be that

& site and storage room filed March 13, There was & there will be evidence or testimony which has

7 noresponse to this motion by the defendant. The 7 relevance as to both phase one, the liability

8 Court overrules the motion. Certainly, if this & phase, and phase two, the proximate cause and

9 were a phase one proceeding in which the jury 9  damage phase that we're about to have a trial on,
10 would be called upon to determine if Aldrich 10 The Court finds the following would
11 engaged in an ulirahazardous activity or 11 be - is admissible in phase two as it would be
12 nujsance, that request would be very compelling, 12 in phase one: Factual testimony as to the
13 Liabiiity is established and the jury will be so 13 intensity of the explosion is admissible in phase
14 informed. 14 two as it would be in phase one; also, the
15 So that's a given that this was a -- 15 factuai testimony as to the degree and smoke from
16 and the jury will be told. It's a given that 16 the explosion, likewise, admissible In both
17 this was an ultrahazardous agtivity, a nuisance 17 cases.
18 and negligence. So the only issue for this jury 13 This Court finds it has relevance as
19 in this upcoming trial is whether the plaintiffs 19 to the plaintiffs’ claim, damages for annoyance
20 were damaged as a proximate result of the 20 and discomfort. Not admissible in phase two and
21 explosion. The jury's view of the inside of 21 that would only be admissibie in phase one are --
22 Isotec, and this is the Court's opinion, does not 22 it would be evidence as to the acts or omissions
23 assist them in any demonsterous way in any 23 that caused the explosion. The Court is not
24 determination, so that motion's overruled, 24 persuaded by the plaintiffs who would be the
25 Now the court will address the 25 proponent of this tegtimony that this evidence —
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Banford, Christie, et eal. v. Aldrie. .emical Co., Inc.
Page 14 Page 16 |-
1 again, that would delineate the precise acts and 1 were filed March 5. There was a -- a responding
2 omissions that actually caused the explosion. 2 memorandum to -- let me make sure I've got this
3 The Court is not convinced this 3 right here, Okay, Yes. There were responding
4 evidence would have any tendency to establish as 4 memoranda in opposition to both of those motions
5 mote probable that the plaintiffs experienced 5 on March 6 filed by the plaintiffs -- actualiy,
& annoyance and discomfort as the result of this & there was a single memorandum in opposition to
7 explosion. Also, for reasons Aldrich sets forth 7 both motions filed by the plaintiff March 16 and
8 in its memorandum, whatever slight probative 8§ then there were reply memoranda filed by Aldrich
S  wvalue it might have the Court finds that it is 8 later that day on March 16.
10 substantially outweighed by unfair prejudice, 10 Now, starting with the maotion to
11 confusion of issues and misleading the jury and, 11 exclude irrelevant and vnnecessary testimony of
12 therefore, it's not admissible under Evidence 12 public officials. In here we're referring to
13 Rule 403. Again, the Court's referring to 13 firefighters, police officers and other emergency
14 evidence of the facts relating to the acts or 14 responders regarding evidence as to the
15 mnissions that caused the explosion. 15 subjective reactions of these, I'll call them
16 Alsa, the Court finds not admissible 16 public officials, to the explosion and evidence
17 in phase two and it would only be admissibie in 17 asto how the public officials personally or
18 phase one. The Court notes in the memorandum in 18 internally experienced annoyance and discomfort.
13 response to the plaintiffs really do not argue to 18 The Court for reasons set forth in the defendant
20 the contrary that the following are not 20 Aldrich’s memorandum and reply brief, the Court
21 admissible in phase two: Any testimony or 21 finds that testimony's not relevant under
22 reference to the OSHA violations, Aldricl's final 22 Evidence Rule 401,
22 agreement with OSHA, zoning violations, and prior 23 However, evidence as to the
24 incidents relating to Aldrich's safety -- prior 24 objective observations of these public officials
25 incidents and also Aldrich's safety measures. 25 pertaining to the motion, the aftereffects of the
Page 15 Page 17}
1 Nome of those are admissible. And whatever 1 explosion, the evacuation, this testimony may be
2 relevancy they might have, those items that I've 2 relevant as to the two issues that are the
3 just listed, the Court finds for reasons set 3 subject of this trial, proximate causation and
4 forth in the Aldrich memorandumn that probative 4 damages, And I believe really the defendant
5 value would be substantially outweighed by unfair 5 concedes this point in their motion in the reply
6 prejudice, confusion of the issues and misleading & brief,
7 the jury and therefore would not be admissible 1 Regarding the motion to exclude
8 under Evidence Rule 403. 8 evidence of damages occwrring outside the
9 Lastly, the plaintiffs agree and the 9 established 24-hour time period. First of all,
10 Court so finds that the defendant Aldridge's 10 this Court is in complete agreement with the
11 income or net worth is admissible only in phase 11 plaintiffs as to the following points of law:
12 four. We're getting a little chuckle here in 12 Number one, loss of use of property can be the
13 chambers. Let the record show the plaintiffs are 13 proximate result of the explosion itself,
14 being very generons in their -- okay, Lettne 14 therefore, may proceed the official evacuation.
15 start on this next one here. I'm still looking 15 Number two, nuisance, damages, annoyance and
16 attheclock Letme get started here. 16 discomfort are independent of loss of use of
17 The next motion is a motion -- and, 17 property damages. It is, therefore,
18 actually, there were kind of double motions that 18 theoretically possibie that the plaintiffs could
19 were doubly briefed. A motion -- this is again 19 have experienced annoyance and discomfort after
20 by Aldrich -- a motion to exclude irrelevant and 20 the explosion and because of the explosion and
21 upnecessary testimony of public officials and 21 prior to the evacuation,
22 also a motion to exclude evidence of damages 22 Likewige, it is theoreticaily
23 oceurring outside the established 24-hour time 23 possible that a nuisance could have continued
24 period. Those two motions were responded to in a 24  affer the 24-hour evacuation period which caused
25 single -- let me get this here -~ those motions 25 _continued, ongoing annoyance and discomfort,
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Mike Mobley Reporting

Page 1B Page 20
1 Therefore, any admissible testimony that the 1 T'msorry. Your voice faded. What motion are
2 plaintiffs can offer, and I underline admissible, 2 you looking at now?
3 that the plaintiffs can offer as to the loss of 3 THE COURT: The motion I'm looking
4 use of property and annoyance and discomfort 4 at now is Aldrich's motion to exclude references
5 outside the 24-hour official evacuation period 5 to nonexistent personal injury or speculations of
& will be admissible and the Court will modify the 6 the error or omissions from the Isotec facility.
7 Court's instructions to read that the loss of use 7 That motion was filed March 5. The plaintiff
8 damages and the annoyance and discomfort damages 8 filed a response March 16 and Aldrich filed a
9 are -- must be the result of the explosion and/or 9 response later that day on March 16, The
10 evacuation. And I'll not necessarily tie it to 10 plaintiffs agree in their response to this motion
11 the 24-hour evacuation period. 11 that references to potential personal injuries.
12 3o the instruction, again, will read 12 and medical conditions are inadmissible and the
13 something to the effect that the loss of use of 13 plaintiffs agree that the plaintiffs may not
14 property damages and the annoyance and discomfort | 14 refer to any error or omissions that may have
15 damages must result from the explosion and/or 15 resulted from the incident.
16 evacnation, Now the question becomes what will 16 And so the Court is in agreement and
17 be the admissible testimony, and that must be 17 the Court will prohibit any such testimony or
18 within the perameters this Court will set for 18 eference to those two items. The Court,
19 what are compensable damages for loss of property 19 however, agrees with the plaintiff that the
20 and annoyance and discomfort and that will be a 20 plaintiffs may testify as to what they
21 matter of discugsion subsequently. o 21 objectively saw, heard, smelled, felt on the day
22 One final point. The Courf is going 22 ofthe explosion. Testimony -- that sort of
23 to -- intends to require the jury to delineate 23 objective testimony, it's obvious that is
24 the monetary damages it will award for loss of 24 admissible.
25 use and annoyance and discomfort damages within 25 Now, the Court -- there is a
Page 19 page 211{
1 the 24-hour evacuation period, before the 24-hour 1 discussion about personal injury damages. This
2 evacuation period and affer the 24-hour 2 Court has previously ruled that personal injury
3 evacuation period. So that for purposes of the 3 is not a compensable item of damages In this
4 record and preserving this matter for appeal, the 4  class actjon suit, In this Court's declsion
5 Court wilt require the jury to break down damages 5 sustaining the plaintiffs' motion for class
& before the 24-hour period, during the 24-hour & action suit this Court finds that personal injury
7  period, after the 24-hour period. 7 damages as wel as real property damages and
8 And let me take a pause here, Let 8 diminution damages were not certifiable because
9  me just check -~ go off the record here and check 9 ofthe plaintiffs' failure to establish the
10 with Julene about this phone conference here. So 10 numerosity of these -~ of these sub classes.
11 one second here, 11 But annoyance and discomfort is a
12 (Pause in proceedings.) 12 compensable item of damages and the Court in
13 THE COURT: Okay. We're back on the 13 this - will discuss in more detail. The Court
14 record. We've got more time before this next 14 has drafted an initial set of instructions that
15 phone conference is set up. The next -- wait a 15 propose how the Court will define the measure of
16 minute, I think I addressed -- 16 damages for annoyance and discomfort. There is
17 MR. SCHULTE: 35 to go. 17 disagreement based upon the e-mail communications
18 THE COURT: The next motion of 18 the Court has had with plaintiffs’ counsel as to
12 Aldrich is a motion to exclude references to 19 whether the Court's instruction makes reference
20 nonexistent personal injury or speculation of the 20 torequirement of the showing of substantial
21 erroror omissions from the Isotec, ]SO TEC, 21 physical discomfort.
22 facility. That motion filed March 9 and'a 22 And, again, I'm putting that aside
23 plaintiffs' response filed March 16, and later 23 and that I'm going to address a little bit later.
24 that same day Aldrich filed a reply memorandum, 24 DBut certainly even if the Court ultimately does
25 MS. WASHINGTON: Cheryl Washington. 25 require, and I'm not indicating the Court will or

(6 (Pages 18 to 21}
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Page 22 Page 24
1 will not, it's in the Court's draft. But if 1 athird and final single one-week phase two jury :
2 there is a requirement of substantial physical 2 tria] April 30.
3 discomfort, then the testimony as to excessive 3 And as the Court in the original
4 coughing, labured breathing, nausea, is certainly 4  pretrial order and the original discussions with
5 evidence of substantial physical discornfort and 5 counsel, the Court couldn't have been clearer
& physical discomfort, & that the Court was setting aside those three
7 I think there's a disagreement on 7  weeks. And, you know, in the meantime the Court
B behaif of the piaintiffs on even whether there 8 has scheduled other cases around those three
9 needs to be physical discomfort for annoyance and 8 weeks including criminal cases with time
10 discomfort damages. I'm given to understand from 10 deadlines and those cases have to be fried.
11 the plaintiffs' memorandum that at least some of 11 So we have -- we had a discussgion at
12 the plaintiffs will be testifying to excessive 12 the final pretrial conference and the Court
13 coughing, iabored breathing and nauses and other 13 basically wanted to establish the mechanism or
14 similar manifestations. All of that is certainly 14 the way by which we can have this trial on March
15 physical discomfort and certainly in this Court's 15 26 completed and to the jury by Friday aftemoon,
16 opinion it becomes a jury issue as to whether 16 March 31. Now, the upshot of our discussion was
17 it's substantial physical discomfort. That's 17 the week of the trial of April 16, we've decided
18 assuming the Court requires the showing of 1B to convert that one-week frial into a two week
19 substantial physical discomfort, 19 trial and we scratched the April 30 trial.
20 The next motion is a motion by 20 So we now have two phase two trials !
21 Aldrich for a jury view of the plaintiffs' homes 21 which are scheduled, a two-week trial April 16 §
22 and the Isotec facility, and there was no 22 and April 23 and this upcoming one-week phase two
23 response by the plaintiffs although the 23 trial March 26. Now, pause for a second. Is
24 plaintiffs filed their own motion to view the 24 anybody, and I'l] assume from your silence, is
25 interior of the Isotec facility. And for reasons 25 anybody disagresing with what the Court just
Page 23 Page 2%
1 the Court overruled the plaintiff's motion, the 1 said? Yes?
2 Court likewise will overrule Aldrich's motion. 2 MR. SCHULTE: Idon't disagree with
3 The rationale, as I read it from 3 that. I do have seme concerns because I'm ina
4 this motion, was -- is basically to assist the 4 trial next door that's not moving quite as fast.
5 jury in understanding the spatial relationship 5 THE COURT: Well, that may kind of
6 among the plaintiffs’ properties and between the & shortcut --
7 plaintiffs' properties and the Isotec facilify. 7 MR. SCHULTE: Iknow where you're
B The Court finds this is not particularly 8 probably headed. I can tell by looking,
9 persuasive. The Court finds that any jury with 9 THE COURT: From the silence
19 the assistance of maps or diagrams can accurately 10 everyone agrees that that's now a one-week March
11 ascertain these spatial distances and a jury view 11 26 and a two-week trial starting April 26 --
12 really is not necessary to accomplish that 12 April 16. You're concerned. Go shead and
13 purpose. So the Court overruled that motion for 13 explain your situation.
14 ajury view. 14 MR. SCHULTE: Jack Davis passed away
) Now, a couple things here and I want 15 and so we had a visiting judge come in.
16 to get to the annoyance and discomfort issue of 16 MR. FOOS: Your Honor, I'n having a
17 damages. The Court conducted a final pretrial 17 hard time --
18 conference, and I wanted to make a record of the 18 MR, SCHULTE: Marty, just to be
19 schedule for the trial. The Court had set -- 139 clear for the record, I''! not moving for a
20 actually, we had set three separate phase two 20 continuance but I'm in Jack Davis's courtroom and
21 trials, one-week trials, and they were set with 21 Judge McCracken was gotten for this at the last

the understanding that they would be one-week
trials apiece and those trials, those single week
trials, were to be March 26, then a separate
one-week phase two jury trial April 16, and then

oo n
AR s M

‘a criminal trial would be -- | have two other

moment. We had scheduled for a quadruple
drowning {rial. Days before trying we found out

co-plaintiff's counse] with me. I planned on
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Page 26

Page 28|

1 putting on my 11 witnesses this week prior to the 1 has a personal matter that he must attend to.

2 defense putting on their case and rebuttal 2 And really the consensus here is that the

3  witnesses and therefore going right into the 3 Court - unless plaintiffs' counse] would want

4 Isotec case, and I'm concerned whether or not I'm 4 this trial to start on Monday, March 26, the

5 going to get that done. ! intended to pick the 5 Court is not going to force plaintiffs' counsel

& jury here. I'm going to respectfully stay moot & and Mr. Schulte's indicated his preferences to

7 at this point, 7 cancel this trial date and then simply go forward

8 THE COURT: So what are you saying, 8 to the two-week trial; is that right?

9 ifyour case flows over t¢ next week, are you 9 MR. SCHULTE: Correct, your Honor.
10 suggesting we start our trial in your absence on 10 THE COURT: We've canceled the March
11 Monday or if you are in trial next week, then are 11 26 trial date,

12 vyou indicating that we simply can't start this 12 MR. JONES: This is Taylor. [ just

13 trial in this court on Monday, March 267 13 want to be clear on the record. Notwithstanding

14 MR. SCHULTE: I'in not going to 14 the personal fragedy, that I would arrange my

15 formally move for a continuance, your Honor, 15 schedule to be back if the Court would be

16 UNIDENTIFIED SPEAKER: Can't heat 16 inclined to want the case to go forward on the

17 you, Rick. 17 26th, I would certainly make every arrangement

18 MR. SCHULTE: I'm not going to 18 to get back in here Sunday night and be all set

19 formally move for a continuance. I think we'd 19 togo forward. I just want that clear in the

20 have to make a different arrangement. Taylor 20 record.

21 would have to pick the first jury. Iwould come 21 THE COURT: Okay. I think maybe the

22 over and join the trial at some point after that. 22 greater reason is that Mr. Schulte has emphasized

23 That may have to happen if the Court says we're 23 that he personally wants to be involved in this

24 poing to trial next week. 24 jury selection is really the primary reason.

25 1 do think this is very important. 25 Mr. Schulte, you're asking to cancel this trial
Page 27 Page 29{(

1 This is the first set of jury trials, We're 1 onMonday and just go forward to the April 16

2 trying to get an overall view both in front of 2 trial; am I right?

3 the special master and also the jury trial, and 3 MR. SCHULTE: Yes, your Honor.

4 it's cartainly going to be important because both 4 THE COURT: Allright. Sonow I'm

5 sides are going to be looking for the result. 5 prepared to discuss the annoyance and discomfort

6 That's my thought. The judge has concerns about & instruction, The court e-mailed to counsel what

7  whather or not we can get this in or not. I 7 I called a survey of annoyance and discomfort

8 certainly do toa. The last thing I do want to do 8 caselaw which cites in that -- cites experts from

9  is spend money on experts and not get the trial 9 various cases including the follows cases:

10 done in one week. 10 Antonik, AN TONIK, v. Chamberlain, a

11 THE COURT: I certainly know it's 11 decision from the Ninth Appellate District in

12 simply out of the question to start this trial on 12 1947 cited at 81 Ohio App. 4635, pages 476 to 477,
13 Monday and get it done by Friday. 13 That case was cited with approval by the Eighth
14 MR. SCHULTE: One of the reasons I 14 District Court of Appeals in Schoenberger,

15 was hopeful, your Honor, we had discussed whether 15 SCHGENBERGER, v. Davis, decided June
16 ornotwe're going to call Jim Ludlozek, At this 16 23, 1983, cited at Cuyahoga App. No. 45611, Also
17 point we're looking towards calling him,. 17 from the Eleventh Appellate District, 1991 O'Neal
18 THE COURT: Hold on asecond. We're 18 v, Atweil, AT W EL L, cited at 73 Ohio App. 3d.
19 going to go off the record here. You can hold 19 631, specifically page 636. That case was also
20 here. Can we do this one out here? Let's go off - 20 cited with approval by the Eighth Appellate

21 therecord, 21 District in Harris v. Liston, LIS TON,

22 (Pause in proceedings.) 22 decided August 16, 1998, Cuyahoga App. No.

23 THE COURT: We had a discussion off 23 73244,

24 therecord and Mr. Schulte has a trial that is 24 Also, I shared with counsel the case

25 going to carry over to next week and Mr. Jones 25 of Bullock, BULLOCK, v, Oles, spelled

Mike Mobley Reporting

(8 (Pages 26 to 29))
937-222-2259

Appx. 193




Banford, Christie, et al. v. Aldric

hemical Co., inc.
Page 30 Page 32
1 OLES, from the Seventh Appellate District, 1 instructions on annoyance and discomfort damages
2 September 24, 2001, cited at Mahoning App. No. 2 based on what the Court will -- before the Court
3 99 CA 223, and then two decisions from the Second 3 and aiso based upon the Court's research and, in
4 District Court of Appeals, Miller v. Horn decided 4 particular, the survey of caselaw that I've
5 June 28, 1996, Clark App. No, 95-CA-113 and 3 already cited into the record, the various cases
6 95-CA-114 and a 1946 decision from the Second & the Court relied upon.
7 District Court of Appeals, Frey, FREY, v. 7 The Court received an e-mail from
8 Queen City Paper company, 79 Ohio App. 64, 8 John Smalley which was shared with plaintiffs'
8 Now, the Court received proposed 9 counsel and I know he expresses in the strongest
10 jury instructions from both Aldrich and from the 10 pogsible way his, shall I say, his discomfort
11 plaintiff. And the, Court after reviewing the 11 with the Court's instruction. I believe, and I
12 proposed jury instructions and afier having 12 don't want to speak for the plaintiffs, and I'm
13 conducted the Court's research on not only 13 going to turn it over to the plaintiffs, really,
14 annoyance and discomfort but loss of use of 14 Tthink at least he, and he is not here - part
15 property and other areas that the Court also 15 ofthis conversation, but I think he takes
16 researched, the Court put together a set of jury 16 exception with the proposition that there must be
17 instructions which are a draft and the draft the 17 physical discomfort, that that is not an element
18 Court will mark as -- will mark as Court's 18 necessarily of damages for discomfort and
19 Exhibit Number 2. We're going to go off the 15 annoyance.
20 record and the Court will go ahead and mark this 20 But that's my reading of his e-mail
21 Court's Exhibit Number 1. 3 2] but-- and he asked that we have a hearing and I
22 (Thereupon, Court's Exhibit Number 1 22 said most certainly I would have input, whatever
23 was marked for purposes of identification.) 23 other input, whatever other caselaw might be
24 THE COURT; That draft that has been 24 provided to the Court. And so let me just open
25 circulated amongst counsel, Court's Exhibit 23 itup for discussion. Is there --
Page 31 Page 33
1 Number 2, is the draft of preliminary 1 MR, BEHNKE: Jeff, I'll kind of
2 instructions that I've also circulated by s-mail 2 speak for both of us. Steve Behnke, Jeff, I'll
3 amongst counsel. Now, with regard to the first 3 kind of speak for both of us. Please jump in.
4 draft of instructions, Court's Exhibit Number 1, 4  We've conducted our own initial review of the
5 Tnow focus on page 9, lines 11 through 19, and S caselaw cited by the judge and we have some
6 that reads as follows: By the preponderance of & initial thoughfs on that but we would certainly,
7 the evidence you will determine whether the 7 with the Court's permission, welcome the
B plaintiffs suffered any personal annoyance and 8 opportunity to, I guess, file a written brief of
9 discomfort as a proximate result of the explosion 9 some kind outlining our position regarding those
10 andI'm going to add and/or -- and/or evacuation 10 issues,
11 and if so, what reasonable amount of money, if 11 THE COURT: All right.
12 any, Aldrich ought to pay to the plaintiff for 12 MR. BEHNKE: You know, whether we're
13 that discomfort or annoyance. 13 ready right now. I don't believe that we are,
14 When considering annoyance and 14 but we're certainly on that track and we could
15 discomfort damages, no precise rule for 15 have something very shortly.
16 ascertaining the damage can be given. As inthe 16 THE COURT: Okay. That's fine.
17 very nature of things, the degree of personal 17 We're not in trial Monday anyway so no reason not
18 annoyance and discomfort are not subspecialist to 18 todo the brief.
13 exact measurement. However, a plaintiff may not 19 MR. SCHULTE: Jeff, correct me if
20 recover for annoyance and unsubstantiated or 20 I'm wrong in my reading of your e-mail to me.
21 unrealized fears. The plaintiff must have 21 Wasn't the gist of whether you have to find
22 experienced substantial physical discomfort. 22 substantial physical discomfort had to do with
23 Evidence of pecuniary loss is not 23 when you're doing the initial analysis and
24 required to recover damages for discomfort and 24 whether or not this is a nuisance? This case is
25 annoyance. So that's the draft based on 25 different in that the defense has stipulated to 1
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Page 34 Page 36
1 the fact that it's a nuisance. Therefore, it'sa 1 order correctly said -- it says that we can still
2 qguestion of damages and the analysis is a little 2 contest proximate causation and damages. Even if
3 bit different. 3 that was not being contested, we would still be
4 MR, CHIMAULT: Correct. All ofthe 4 entitled to this instruction and the answer we
3 cases cited in that memorandum or the caselaw 5 found in the case that you cited on page one of
& listing the Antonik case, Bullock, and all of & your survey, Bullock v, Qles. The very first
7 those cases, they're dealing with establishing a 7 line there says an award of damages does not
8  nuisance inthe first instance, None of those 8 inevitably follow the nuisance,
9 cages ever got to the issue of damages, In fact, ) Blevins v, Sorrell, the Court in
10 in Miller v. Horn they outlined the types of 10 that case found that there was a nuisance, went
11 damages, concerns that people had that would go 11 so far as to issue an injunction to stop the
12 towards the annoyance and discomfort. Among 12 misance. So there was a, you know, an actual
13 those were odors, hearing cat fights, worried 13 full judgment on the injunction measure of
14 that drinking water was contaminated from pet 14 relief. And the Court then acting as trier of

—

L8]
[
m

cemetery nearby. fact, damages for annoyance and discomfort. And

16 Those aren't all physical discomfort 1& the Court in that case said the law -- the law of
17 and I know they don't -- in outlining whether 17 degree must have appreciable, substantial,
18 damages are recoverable. They are essentially 18 tangible injury resulting in actual material and

=

o
=
w

witnessing the harm to the plaintiffs versus the physical discomfort.

20 benefit or the utility of the use of land, and 20 They talked about how the plaintiff
21 that's how they're analyzing those damages. 21 had said that so long as they establish a
22 They're not looking at substantial discomfort in 22 npisance, there is no need anymore fo show

(&)

(i}
48]
)

appreciable, substantial, tangible, physical,
And the Court rejected that for the reason that
plaintiff had not been able to show those kinds,

Page 35 Page 37

those cases when they're talking about that,
It's all in establishing the nuisance in the
first instance. Is there a nuisance there?

AS]

s
8]
1oy

AN

o
[3&]
o

1 That's essentially a position that Steve said we 1 that sort of a standard, The Court said that the
2 can certainly outline in a brief and I would be 2 award of money damages is not inevitably
3 willing to do that, 3 following a finding of nuisance and the Court
4 THE COURT: Mr. Foos, did you want 4 denied recovery in that case,
5 to add anything? 5 In so doing, the Clark case is not
6 MR.TOOS; Yeah, just briefly. I 6 one of the main cases cited in your survey but
7 think what we'll do -- we'll get their brief and 7 comes up several times as talking about how
8 we canrespond to it that way, Certainly, with 8 nuisance is a law of degree, that you need to
9 regard to what Jeff said, your order on phase one 9 have not just a showing of some sort of
10 liability, that was filed on January 9 of 2007 10 negligence on the one property but you need to
11  and we quoted this in cur reply brief on the 11 show some sort of -- and if goes through the
12 24-hour time period. I think that brief goes a 12 litany again, appreciable, substantial, tangible
13 long way towards addressing this very issue. 13 resulting in physical discomfort on the property
14 On page three of that brief it 14 before you can get an award,
15 says -- it quotes from your decision where you 15 What that means is that that
16 say that the first two elements of each of the 16 standard applies as a standard for whether
17 claims have been established but the last two, L7 there's a nuisance at all. It applies as to
18 approximate cause and damages, have not been 18 whether there's cansation to any damages. It
19 established. And certainly the annoyance and 19 applies to whether or not they pet any damape at
20 discomfort standards as quoted throughout your 20 all even if you have all those elements
21 survey would go to those second two elements, 21 established. Because of the nature of nuisance,
22 caunsation and damages. 22 it applies to all of those elements.
23 I would aiso like fo point out 23 MR. CHINAULT: Followingup. I
24 though that even if -- even if, and I don't -- 24 think you hif the nail on the head when you say
25 I'mnotconceding this point because your prior 25 _they were dealing with a nuisance. That's

{10 (Pages 34 tC; 37})
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1 exactly what they're doing, Even in Sorrell they 1 Court determined that Aldrich has admitted
2 didn't base their decision on - there wag no 2 nuisance, and I also specifically in my decision
3 physical injury which they were not claiming. 3 said that what remains to be tried are proximate
4 They based it on the fact they didn't think it 4 cause and damages, [ think it would be virtual
5 wag anuisance. That's what the decision was 5 eiror to instruct -- essentially to tell the jury
6 based off of, It was not based on no physical 6 that they must award damages for nuisance without
7 harm, even though there was none alleged. 7 any determination of proximate cause or those
8 None of the other cases, even 8 damages or without giving them any guidance as
9  Antonik, was not based on the lack of physical 9  to - weil, how do they -- what does the Court
10 harm, It was based on the witnessing, the 10 mean by annoyance and discomfort damage?
11 competing interest between having an airport in 11 There has to be some sort of
12 the area versus not having an airport. The 12 explanation to the jury as to what that means and
13 Reeser Brothers case, no physical harm. And I 13 howthey measure it. I am very resistant to the
14 think we can keep going on and on about that. 14 argument but again, I mean, I'm telling you this
15 The cases don't support that there has to be 15 now so you can work all the harder to research to
16 substantial physical harm in any way other than 16 disabuse me of this notion that simply because
17 they talk about that is caused when you're making 17 the Court is determined there's nuisance, that
18 adecision on whether a nuisance is there in the 18 necessarily means there must be damages, and
19 first instance. But, you know, if the Court 19 without any guidance to the jury as to how they
20 wants, we can file -- 20 measure the damages.
21 MR, SCHULTE: We'd like to briefit, 21 The other point [ want -- couple
22 your Honer, ' 22 other points and just throwing this out. You can
23 THE COURT: Just a couple and we're 23 address this in your briefs, The theme that [
24 going to have to brief it. So, you know, short 24 see in the cases at least that I've surveyed --
25 of my frame of thinking, and you can address in 25 and here you have language that is from the
Page 39 Page 41(
1 your briefs my frame of thinking based upon what 1 Seventh District, the Eighth, the Ninth and the
2 I'mseeing and reading. And, again, this is all 2 Eleventh Appellate District, and the Second
3 very tentative, but this is a very important 3 District Court of Appeals alluded to this
4 issue that the Court has to get right because of 4 language in the two decisions, language to the
5 the ramifications because you know you've got {o 5 effect that there should be appreciable,
& project this,out, this ruling across the entire & substantial, tangible injury resulting in actual
7 class. SoIwant to be very careful, and I wani 7 material and physical discomfort, and that
8 to give you the benefit of my thinking as I go 8 language is throughout these cases,
9 alonghere, g So the commonality here is, first of
10 Just a couple quick things. I think 10 all, the reference to physical discomfort, I say
11 there's a difference between physical harm and 11 that that's different from physical harm. But
12 physical discomfort. Idon't think you have to 12 there's this uniformity of reference to physical
13 show physical harm. In fact, one of the cases 13 discomfort. One thing that I am second-guessing
14 specifically says you don't have to show medical 14 the Court on is the following: I stated in the
15 injury. Idon't know that you -- I'm not at ali 15 Court's draft that there must be proof of
16 of the opinion that you must demonstrate your 16 substantial physical discomfort and I pulled that
17 clients were physically harmed. You may very 17 quote, what I stated in the instruction.
13 well be required to show that they had physical 13 It's Court Exhibit Number 1, page 9
19 discomfort and things such as the smell of fish 19 atline 18. The plaintiff must have experienced
20 in one case, you know. Even a terrible smell may 20 substantial physical discomfort. Well, that
21 not be physically harmful but it's discomfort. 21 sentence is in there simply because I pulled it
22 So the other point is [ did note the 22 out of the Second District Court of Appeals
23 opening line of that quote from Bullock v. Oles 23 decision in Miller v. Horn, the 1996 decision.
24 which is an award for damages does not inevitably 24 Inreflection, I'm sort of gravitating to the
25 follow a finding of nuisance. The fact that this 25 position that while substantial physical
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Page 42
1 discomfort is sufficient to constitute annoyance 1 reasonable restoration costs. There's no caselaw
2 and discomfort, I'm not really of the mind now 2 --there's no case that I've reviewed that
3 that if's necessary for an award of -- for 3 requires -- with regard to reasonable value of
4 damages for discomfort and annoyance, 4 loss of use of property requires an objective
5 I'm of the -- ['m sort of 5 fair market evaluation or the application of
& gravitating to the thought that what the jury 6 some -- sotne mathematical formula. [ simply
7 would be instructed would be that thers must be, 7 don't see that in any of the caselaw.
8 quote, appreciable, substantial, tangible injury 8 There does have to be objective
9 resulting in actual material and physical 9 evidence and objective testimony as to the manner
10 discomfort. That text is pulled verbatim out of 10 inwhich the property was used and the importance
11 the Bullock case and it's the text that is 11 of that use and that that use was locked for
12 repeated in the other appellate districts. 12 whatever period of time. And that sort of
13 And so I'm really gravitating to the 13 gbjective testimony provides more of a
14 position that the Court would not tell the 14 speculative basis for a jury to attach a value
15 jury -- instruct the jury that there must be 15 thento the reasonable value of the loss of the
16 substantial physical discomfort but the Court 1& use of the property.
17 would instruct the jury that there must be 17 That really calls upon the jury to
18 appreciable, substantial, tangible injury 18 do nothing different than i would do, for
19 resulting in actual material and physical 19 example, attaching a dollar figure to pain and
20 discomfort, But there must be physical 20 suffering. The jury is capable of attaching a
21 discomfort as opposed to nonphysical discomfort. 21 dollar figure to pain and suffering. It's
22 But, again, discomfort doesn't mean harm. 22 capable once it understands the importance of the
23 So, anyway, that's the Court -- I'm 23 property and how the property was used and then
24 just sharing that with counsel so you can address 24 was not used for whatever period of time. They
25 it in your memorandum, and I'll certainly factor 25 can attach a dollar figure to that just as they
Page 43 Page 45
1 itallin, too, and then ultimately make the 1 would attach a figure for something like pain and
2 decision on that instruction. 2 suffering.
3 One other since we're talking about 3 Sao that's the Court's current view
4 instructions on loss of use of property. The 4 of the issue of loss of use and how that -- and
5 Court -~ I've considered the requested jury 5 ifthe request - the request by Aldrich would be
6 instructions, you know, particularly from 6 to require that there be objective -- some sort
7 Aldrich, and I've reviewed the applicable 7 of objective fair market calculation ar some
8 caselaw, which there are a number of cases that I 8 mathematical calculation in support of loss of
9  won't, at this point, put into the record but a 9  use of --loss of use of property damages, the
10 number of cases that I've reviewed, Thereisa 10 Court is not persuaded that that request, if that
11 distinction to be drawn between recovery for 11 isthe request.by Aldrich, is supported by the
12 reasonable restoration costs and the reasonable 12 law -- caselaw.
13 value ofthe loss of use of property between 13 MR. FOOS8: Your Honor, this is Marty
14 injury and the restoration of the property. 14 Foos. Ithink our point in regards fo this is
15 All of the caselaw that I've 15 more one of duplication than anything else, and
16 reviewed would stand for the proposition that -- 16 the reason why I think we had the difficulty with
17 with regard to recovery of reasonable restoration 17 the special master in the first round of hearing
18 costs that requires an objective -- objective 18 had more fo do with duplication with annoyance
19 evidence of preinjury versus postinjury fair 19 and discomfort than anything else.
20 market value of real property. So that type of 20 MR. SCHULTE: We're in complate
21 damage requires that objective evidence. 21 disagreement.
22 But that is separate and distinct 22 MR. FOOS; I think most important to
23 from an award of damages for reasonable vahe of 23 us is the instruction from — the jury
24 loss of use of property, and that item is 24 instructions dealing with duplication between
25 compensable over and above recovery for 25 loss of use and annoyance and discomfort. 1
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1 think so long as that's there, we can obviously 1 copy of what we've placed on the record from
2 argue that to the jury on closing and whatnot but 2 Stacey?
3 Tthink that that's going to be fine. 3 MR. FOQOS: This is Marty Foos, and
4 THE COURT: I believe plaintiffs’ 4 yes, I would,
3 counsel is in agresment with the proposition that 5 MR. SCHULTE: Yes, we do. Rick
& annoyance and discomfort is separate and distinct 6 Schulte.
7 from loss of use. They'te two independent 7 THE COURT: Is that it? Just you
& categories of damage, and the jury must be told 8 two? Okay. Andacopy for the Court, Stacey.
9 they cannot overlap those items of damages. They 9 At what point do you need that? Prior to -- do
10 cannot duplicate one with the other. Everyone's 10 you need that to look at? Maybe you should.
11 in agreement; right? 11 (Pause in proceedings.)
12 MR. SCHULTE: Straight OIL 12 THE COURT: Stacey could do maybe a
13 THE COURT: That instruction is in 13 week from today? So she'd have the transcript by
14 Court's Exhibit Number 1. And so I guess then 14 aweek from today. Then are we still okay then
1S the Court is not going to deviate from the 15 ordo you wat to bump it -- let's say Friday,
16 instructions regarding logs of use because I'm 16 April 6. Fiiday, April 6, will be the deadline
17 hearing you. Actually, Mr. Foos, you're really 17 to e-mail simultaneous briefs. So you would have
18 in agreement with what the Court just stated as 18 her transcript by March 27. That's more than
19 to the state of law regarding the calculation of 19 enough time. Friday, April 6, will be the
20 loss of use damages not requiring some 20 deadline to fax 1o me your briefs. Okay.
21 mathematical formula? You're in agreement with 21 Anything else? Okay.
22 the court; am I right? 22 {Thereupon, the proceedings were
23 MR. FOOS: Idon't know an 23 concluded at 5:13 o'clock p.m.)
24 agreement. We'll note an objection for the 24
25 record and we'll accept it. 25
Page 47 Page 49
k] THE COURT; Qkay. 1 STATE OF OHIO
3 tojust an evaluation of the term speculative and 3 I Stacey L. Kimmel, a Notary Public
4 the damage law, So I think our biggest concern ; within and f"; thedsmﬁ i%fgh"” duly
> fh?.t I 'think we would seek t.o di_scuss further 6 conugés mglemREagY%lEaRT‘IaF,Y that the above-named
6 with you would be the duplication point. 7 proceedings Were reduced to writing by me
7 THE COURT: All right. P S il 1 oot oF Lo ot
: 8 stenographically in the presence of the parties
8 MR. FOOS: Just note it for the 9 and thereafter reduced to typewriting,
9 record. 10 1 FURTHER CERTIFY that  am not a
10 THE COURT: All right. Now, for a 11 relative or Attorney of either party nor in any
11 briefing schedule on the annoyance and 12 manner interested in the event of this action.
12 discomfort. Do you want to do simultanecus 13 IN WITNESS WHEREOF, T have hersunto set
13 briefs or-- no. I guess who goes first on this? 14 my hand and seal of office at Dayton, Ohio, on
14 MR. SCHULTE: Why don't each side 15 this __dayof __ _____ 2007
15 justdo one briefto the Court. 175
lg THE COURT: Mr. &chulteis saying = [ = & com—— o om0
}7 Justdo simu[tar!eous briefs, .I think you bot'h 18 %E‘A&‘i%‘;%[ng ATE OF OHIO
8 know what the issues are, Simultaneous briefs M . \ )
j . —_ y comumission expires §-10-2011
1% and just give me your next -- give it your best 19
20 shot, and I'll take it from there. So let's do 20
21 the simultaneous briefs. Today is the 20th. So 21
22 let's say two weeks from today. Two weeks from 22
23 today, April 3, at 4:00 o'elock e-mail 23
24 simultaneous briefs on the annoyance and 24
25 discomfort issue. Now, does everybody want a 23
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STATE OF OHIO )
COUNTY OF MONTGOMERY ) S8 CERTIFICATE

I, Stacey L. Kimmel, a Notary Public
within and feor the State of Ohie, duly
commissioned and gqualified,

DO HEREBY CERTIFY that the above~-named
proceedings were reduced to writing by me
stencgraphically in the presence of the parties
and thereafter reduced to typewriting.

I FPURTHER CERTIFY that I am not a
relative or Attorney of either party nor in any
mannex ihterested in the event of this action,.

IN WITNESS WHERLEOF, I have hereunto set
my hand and seal of office at Dayton, Ohic, ¢n

this 27th  day of Maréh , 2007.

KIMMEL
NOTRRY PUBLIC, STATE OF QHIQ
My commission expilres 6-10-2011
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION

CHRISTIE BANFORD, et al.
Plaintiffs

v.

ALDRICH CHEMICAL COMPANY,

INC,, and ALDRICH CHEMICAL
COMPANY, INC,, 8.b.a. ISOTEC

*

*

Consolidated Case No. 2003 CV 8704

Judge Langer

Defendants *

SUSAN GROOMS, ot al. * Case Mo, 2005 CV 7221
Plaintiffs * Judge Langer

V. * (CONSOLI.DATED)

ALDRICH CHEMICAL COMPANY,
INC.,, et al.

Defondants

PATRICIA GRAY, ¢t al. * Case No. 2006 CV 4053
Plaintiffs * Judge Langer

v. * (CONSOLIDATED)

ALDRICH CHEMICAL COMPANY,
INC,, et al.

Defendants

Appx. 200



This matter coming before the Court upon Plaintiff's Motion To Dismiss Without
Prejudice, the Court hereby grants Plaintiff's Motion to Dismiss the punitive damages
claims of Taylor Ferguson, & minor, without prejudice. In addition, this Court, having

found that adequate basis so exists, this Court determines that this is a final appealable

L

Judge Langer

order and there is no just reason for delay.

cc: Attorneys for Plaintiffs:

Richard W, Schulie, Esq., Stephen D. Behnke, Esq., Botros, Behnke & Schulte,
131 North Ludiow Street, Suite 840, Dayton, Ohio 45402

John A. Smalley, Bsq. Jeffrey G. Chinault, Esq., 131 North Ludlow Street,
Suite 1400, Dayton, Ohio 45402

Taylor Jones, Esg., Cheryl Washington, Esy., Jones & Washington,
1308 Talbott Tower, 118 West First Street, Dayton, Ohio 45402-1104

Attormey for Defendants:

Martin Foos, Esq., Thomas Kraemer, Esq,, Farukd, Ireland & Cox, P.L.L.,
500 Courthouse Plaza, 3.W., 10 North Ludlow Street, Dayton, Chio 45402
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Christine Banford, et al, MoK

o
'3 RLﬁCase No. 2009-0305

v. ' ENTRY

Aldrich Chemicat Company, Inc., et al,

Upon consideration of the jurisdictionfi} memoranda filed in this case, the Court
accepts the appeal. The Clerk shall issue an order for the transmittat of the record from
the Court of Appeals for Montgomery County, and the parties shall brief this case in
accordance with the Rules of Practice of the Supreme Cowrt of Ohio,

. Upon consideration of the motion for admission pro hae vice of Gordon L.
Ankney by Martin A. Foos,

It ordered by the Court that the motion for admission pro hac vice {s granted.

{Montgomery County Cowrt of Appeals; No. 22600)

THOMAS J. MyYEr{
Chief Justice
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