gjﬁ?ﬁ w; i

s”’??

In the

SUPREME COURT OF OHIO

DOUG BERGMAN, ct al.,
Plaintiffs-Appcliants,

\Z

MONARCH CONSTRUCTION CO,,

Defendant-Appellee.

Case No. 2009-0558 T
Certified Conflict Case No 2009-(}69

On Appeal from the
Butler County

Court of Appeals,

Twellth Appellate District

Court of Appeals Case
No. CA2008-02-0044

MERITS BRIEF OF APPELLEE MONARCH CONSTRUCTION COMPANY

GREGORY PARKER ROGERS* (0042323)
*Counsel of Record

MATTHEW R. BYRNE (0082228)

Taft Stettinius & Hollister L.LP

425 Walnut Street, Suite 1800

Cincinnati, Ohio 45202-3957

513-357-9349

513-381-0205 fax

rogers(@tattlaw.com

byme(@taftlaw.com

Counscl for Defendant-Appclice
Monarch Construction Co.

JOSEPH M. D’ANGELO* (0063348)
*Counsel of Record

Cosme, D’ Angelo & Szollosi Co., L.P A,

The CDS Building

202 North Erie Strcet

Toledo, Ohio 43604-1608

419-224-8989

419-244-8990 fax

jdangclo@cdslaw.net

Counsel for Plaintiffs-Appellants
Doug Bergman, ¢t al.

114856556.1

RICHARD CORDRAY (0038034)
Attorney Gencral of Ohio

BENJAMIN C. MIZER* (0083089)
Solicitor General

*Counsel of Record
ALEXANDRA T. SCHIMMER (0075732)
Chief Deputy Solicitor Genera)
SUSAN M. SULLIVAN (0012081)
DAN E. BELVILLE (0040250)
LINDSAY M. SESTILE (0075618)
Assistant Attorneys General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
benjamin.mizer@ohioattorneygeneral. gov

Counsel for 4dmicus Curiae
State of Ohio

T (@ "FE’“DD“”“ SEP (2 2009

GLERK OF Couny

SEF 0y anoy - ;ﬂijLiV”” uUUh {}s JHIO

GLERK OF COURT
SUPREME COURT OF OHIO




11485556.1

N. VICTOR GOODMAN* (0004912)
*Counsel of Record

MARK D. TUCKER

Benesch, Friedlander, Coplan & Aronoff, LPP

41 South High Street, 26th Floor

Columbus, Ohio 43215

(014) 223-9300

(614) 223-9330 fax

vgoodman(@bfca.com

miucker@bfca.com

Counsel for Amicus Curiae Ohio State
Building and Construction Trades Council

ROGER L. SABO*

*Counsel of Record

Schottenstein, Zox & Dunn Co., LPA
250 West Strect

Columbus, Chio 43215

(614) 462-5030

(614) 222-3488 (fax)
rsabo@szd.com

Counsel for Amicus Curiae Associated General
Contractors of Ohio, Inc. and Allied
Construction Industries

ALAN ROSS*

NICK A. NYKULAK

*Counsel of Record

Ross, Brittain & Schonberg Co., LPA
6480 Rockside Woods Blvd., Suite 350
Cleveland, Ohio 44131

(216) 447-1551

(216) 447-1554 (fax)
alanr@rbslaw.com

nickn@rbslaw.com

Counsel for Amicus Curiae Northern Ohio
Chapter of Associated Builders and
Contractors and Associated Builders and
Contractors of Ohio



TABLE OF CONTENTS

Page
IEOAUOHON .ottt v s e ess et a e be e bt e be e s st e et s b e s et enarssras s en st b et 1
SEALEMENT OF FACIS......eiiiiiiii et e r e et e s e te e e ra sreare s 3
Appellee’s Propositions of Law and ArgUMENTS ....c..ccviieeiercireeireeir e esees e escne s as s 5
L Appellce’s Proposition of Law No. 1: R.C. 4115.05 makes the
public authority liable for any back wages, fines, damages,
court costs and attorney fecs where it fails to notify a contractor
or subcontractor of a change in the prevailing wage rates ..o 5
1L Appellee’s Proposition of Law No. 2: The 25% penalty described in
R.C. 4115.10(A) i8S diSCICtiONATY .ovviivveeireeiveeieee it eee et e ae et e e aeara e aaeerneeenns 10
A. The Penal Nature of R.C. 4115.10(A) Requires That The
25% Penalty Is DISCIEHONATY. .o veovirerirrer e st ee e raean 10
B. The Use Of "May" In R.C. 4115.10(A) Means The 25%
Penalty I8 DISCIEtiONAIY ..vveevive e ertieee s rree s reee e srnrr e et e srste e e s rrneee e e ranas s 11
C. The Proper Use of "May" And "Shall" In Other Sections
of The Prevailing Wage Statute Show That The Drafiers
Knew How To Use These Words To Achieve Their
Deesired GOals. ..o e 12
D. R.C. 4115.16(B) Places The Courts In The Same Position
As The Director, Who May Dccide Not To Require
Penaltics Per R.C. 4115.13(C) oot 12
E. No Purpose Is Served By Penalizing Monarch, The
INNOCENT COMITACIOT 1.vviiiiieeecreeieeee e e ie e e et e cree v rans e e eesr e s e eresne s eenenaan 12
Il Appellee’s Proposition Of Law No. 3: Only the State has standing
{o require payment of the 75% penalty to Commerce described
L O I T L OSSPSR 13
COMNCIUSION 1.ttt ree e trr e et e s et e et e st e e eb e sae st ae e baee s maa e s aenaeesansaannesoantesnsssantaecansesans 15
Certificate OF SCIVICE ..ovi ettt et e et et s e e n s e e es e e es e aa b an st aeanssaassaessnnraesseenns 15

11485556.1 1



ADDPEIGIX 11 e e st en et et s e et Appx. Page

Cited Pages of Transcript of Bench Trial ..o ]
29 CFRL G 5.5(AH0) oottt en sttt st 13
Oh10 Civil RUIC T7{AY oottt ettt ettt st 21
R A 5 00 e ettt e e ettt eans 23

11485586.1 11



TABLE OF CASES

Page

Bergman v. Monarch Constr. Co. (Ohio App. 12 Dist.), 2009-Ohio-531,

2009 WL 295300, i 6
City of North Canton v. City of Canton, 114 Ohio St. 3d 253,

200 T-Ohi0-400S. e 13
Dean v, Seco Elec. Co. (1988),35 Ohto S 3d 203.. ... 10
Dorrian v. Scioto Conservancy Dist. (1971), 27 Ohio St. 2d 102.................. 11
Int’l Bh'd. of Elec. Workers Local Union No. § v. Stollsteimer Elec., Inc.

(Ghio App. 6 Dist), 2006-Ohio-3805. ... 0 iii i e 10, 12
Lyons v, Chapman (1931), 40 Ohio App. L. e 13
Nuco Plastics, Inc. v. Universal Plastics, Inc. (Ohio App. 11 Dist.)

6 Ohio ApD. 3d 137 i 13
Ohio Asphall Paving, Inc. v. Dep’t of Indus. Relations (1992),

63 OhIo St 30 51200 e e e e e e e e, 2, 6,7
State ex rel. Nat'l. Elec. Contractors Ass'n v. Ohio Bur. Of fimp. Sves. (1998),

B3 Ohio St 3 173 i 8
Young v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (Ohio App. 8 Dist. 1993),

88 OhI0 APD. 3d 121 e it 13

Other Authorities

29 CF R G 5.5(aH0) e et i i e eu e 5
Ohto Civil Rule 170A ). o e e e 13
L O passim
O O 1 1 passim
R Al S 00 e e e e s passim
R A1 30 s 1,12

11486556.1 H1



| T I s T O T 9

2 O B T 1T T PSSP S P PPOe passim
R 4115 16(1) oo oo 12
R AT 15,00 i e e s 12
Through The Looking Glass (And What Alice Found There) (1871)................... 10

114856556.1 1v



Infroduction

Defendant-Appellee Monarch Construction Company {"Monarch" or "the Company")
was the general contractor on a public construction project. One of its subcontractors, Don
Salyers Masonry ("Salycrs™), failed to pay $171,812.03 in prevailing wages to Salyers’s
cmployees, unbeknownst to Monarch. Salyers went out of business, lcaving Monarch in the
turch for Salyers’s unpaid wages. The State, and the original 34 plaintiffs, sought from Monarch
$368,266.34 in unpaid wages and $368,260.34 in penaltics, as a result of their faulty
intcrpretation of the prevailing wage laws, In other words, the State and plaintiffs sought
$736,532.68 from Monarch where only $171,812.03 was unpaid by its subconlractor.

Upon being provided notice, Monarch proved to the Statc that $171,812.03 was left
owing to the Salyers cmployecs, which was less than half the original calculation of $368,266.34
left unpaid. Thirty-four employces filed this lawsuit, and 52 assigned their claim to the
Department of Commerce. Monarch paid the 52 employees, and the claims of the remaining 34
went to trial. Monarch now has paid the claims of all but four of the plaintiffs who pursue the
claim in this court. Only about $10,000 remains at issue.

Plaintiffs and their amici are wrong when they claim that the 25% penalty on unpaid
prevailing wages under R.C. 4115.10(A) is mandatory.! The statutc says that plaintiffs "may"
recover a penalty. This is a penal statute that requires strict construction. The General Assembly
knew how to make a penalty mandatory, but it chose not to do so. Moreover, Plaintiffs admit
that the Director of Commerce can decide not to penalize a contractor under the provisions of

R.C. 4115.13(C). The provisions of R.C. 4115.16(B) are that a court stands in the shoes of the

' The participation of the State as amicus curiae on the penalty issuc is puzzling. The State
received payment on behalf of the 52 employees without any penalty. The State’s position now
that penaltics are mandatory is inconsistent with its earlier position in this litigation.

11485556.1 -1 -



Director to make this determination where an interested party sucs. The courts below made the
necessary findings that absolve Monarch from this penalty.

For this same reason, Monarch cannot be held liable for the 75% penalty payable to the
State, as Monarch did nothing wrong. Further, Plaintiffs have no standing to try to collect the
75% mandatory penalty that would go to the State and not to them, as the courts below properly
found. Plaintiffs suc to try to collect on behalf of another, and they have no financial interest or
constitutionally cognizable claim in payment by Monarch or receipt by the State of these monies.

The courts below also properly found the public authority, Miami University, the
responsible party for the period of time when it failed to provide notice to Monarch or Salyers of
the proper prevailing wage rate.” Plaintiffs had Miami as a defendant in this suit but they failed
to pursue their claim against it. This Court's decision in Ohio Asphalt Paving, Inc. v. Dep't of
Indus. Relations (1992), 63 Ohio St. 3d 512 is relevant and on point. The courts below properly
followed it to hold the public authority liable to Plaintiffs in this situation for its shortcomings.
And again, Plaintiffs admit under R.C. 4115.05 that the Director can hold the public authority
liable for its failure to notify of the change in the wage rate. Under R.C. 4115.16(B), this Courl
stands in the shoes of the Director where an interested party sucs, and the courts below made the
necessary findings that result in liability on the public authority for its error.

Monarch is the unwitting and innocent party here that alrcady has paid more than
$160,000 in prevailing wages unpaid by the defunct subcontractor. None of the deterrent
purposes of the penalty provisions of R.C. 4115 cited by Plaintiffs and their amici would be
served by having a penalty enforced here; the statutory scheme was applied properly below by

not enforcing penalties. Plaintiffs could have received the balance of their prevailing wage from

2 The amount at issuc is $1,401.74 over the "Miami lack of notification” issue since the other 29
Plaintiffs owed money have not pursued this appeal.

-9
11485550.1



Miami, which was a co-defendant below, but they chose not to pursue this claim. 1f is not the job
of this Court to fix this litigation strategy mistake.

Monarch respectfully requests this Court o affirm the decision of the Twelfth District
Court of Appeals in its entirety.

Statement Of Facts

Miami hired Monarch as the general contractor of a student housing project at Miami.
(Tr. 58-59)° Salyers was a Monarch subcontractor. (Tr. 59) Salyers went out of business
toward the end of the project, and it failed to respond to repeated inquiries from the Wage-Hour
Burcau of the Division of Labor and Workforce Safety of the Department of Commerce
("Commerce") for fringe benefit information related to prevailing wage compliance. (Tr. 33-35,
111) After repeated notices to Salyers that went unanswered by .it, on December 12, 2005,
Commerce issued a determination that Salyers owed $368,266.34 in underpaid prevailing wages
and it assessed an equal amount as a penalty. (PL Ex. 9) This determination notice also was sent
to Monarch; this was the first notice Monarch received of any investigation by Commerce. (1.
62, 130)

Prior to receipt of this notice, Monarch had investigated Salyers’s compliance with the
prevailing wage statute and had been assured by both Miami and Salyers that Salyers was in
compliance, (Tr. 70-72, 61, 134; Def. Ex. C) Miami incorrectly told Monarch that an outdated
prevailing wage rate used by Salyers was still valid. (Def. Ex. C) Miami failed to inform
Monarch or Salyers of the correct prevailing wage rate until March 28, 2005, over eight months

after the rate changed on July 16, 2004. (Def. Ex. D; Tr, 134-35)

? «Tr.” refers to the transcript of the trial proceedings in the Butler County Court of Commeon
Pleas, included within the record provided to this Court by the Twelfth District Court of Appeals
and excerpts of which are attached in the Appendix.

-3 -
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After receipt of Commerce’s defermination, Monarch was able to provide information to
Commerce from a review of Salyers’s files indicating that a substantial amount of the alleged
deficiency had in tact been paid by Salyers in the form of fringe benefits. (PL Ix. 12; Tr. 43,
112-13, 119, 120-21) Commerce redetermined that Salyers had failed to pay $171,812.03 on
behalf of 86 employees. (Def. Ex. B} Monarch paid 52 of these employees through Commerce
without any suit being filed. (Tr. 45-46) No penalty was assessed by Commerce for these
employees. Thirty-four of the 86 employees brought this suit against Monarch and Miami.
(Amended Complaint) The 34 had been underpaid about $100,000, but they sought from
Monarch $225.518.26 in back wages. (Jd.) They also soughl a 25% penalty of about $56,000 on
their own behalf and a 75% penalty on behalf of the State of about $170,000. (/d.) Miami
succeeded on its motion to dismiss which Plaintiffs did not oppose. At trial (and before trial
through motion practice), Plaintiffs lost every material contested issue. The Court awarded
Plaintiffs $88,013.53. (10/17/07 Decision 6) This represented the unpaid prevailing wages
Monarch had always agreed the Plaintiffs were owed by Salyers, less about $10,000 that was the
responsibility of Miami for the period when it is undisputed Miami failed to provide timely
notice to Salycrs or Monarch of a change in the prevailing wage rate.

Most Plaintiffs accepted the Court's award, leaving but seven to prosecute an appeal. The
Twelfth District affirmed the trial court in its entirety. Only five of the Plaintiffs (one of whom
is owed nothing) prosecute this appeal, seeking approximately $3,400 more on their own behalf
($1401.74 due to the Miami issue and the balance in penalty) and about $6,000 in penalty on

behalf of the State.
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Appellee’s Propositions of Law and Arguments

I. Appellee’s Proposition of Law No. 1: R.C, 4115.05 makes the public anthority liable
for any back wages, fines, damages, court costs and attorney fees where it fails to
notify a contractor or subcontractor of a change in prevailing wage rates.

The courts below properly reduced the amount of underpaid prevailing wages owed by
Monarch under R.C. 4115.10(A) by the amount for which Miami was liable, under R.C. 4115.08,
due to Miamt1’s failure to notifly Monarch and Salyers of the change in the prevailing wage rate.
Plaintiffs were not denied their full prevailing Wage;. They could have sought it from Miami, but
instead they sought it from Monarch, which is the wrong entity.*

R.C. 4115.05 provides that "the public authority is liable" for the amount of
underpayment causcd by the public authority’s failurc to notify the contractor of a change in the
prevailing wage rate. Specifically, it states in pertinent part that:

Upon receipt from the Director of Commerce of a notice of change
in prevailing wage rates, a public authority shall, within seven
working days after receipt thereof, notify all affected contractors
and subcontractors with whom the public authority has contracts
for a public improvement of the changes and require the
contractors to make the necessary adjustments in the prevailing
wage rates,

If the Director determines that a contractor or subcontractor has
violated Sections 4115.03 to 4115.16 of the Revised Code because
a public authority has not notified the contractor or subcontractor
as required by this section, the public authority is liable for any
back wages, fines, damages, court costs, and attorneys fees
associated with the enforcement of said sections by the Director for
the period of time running until the public authority gives the
required notice to the contractor or subcontractor.

* Monarch notes that there is nothing in R.C. 4115 or its regulations that hold contractors liable
for a subcontractor’s failure to pay prevailing wages. Plaintiffs were employed by Salyers, not
Monarch. R.C. 4115 is in contrast to the Federal Davis-Bacon Act regulations that do explicitly
make contractors liable for their subconiractors. 29 C.F.R. § 5.5(a)(6). There is no statutory
basis to hold Monarch liable for any of the claims at issue.

-5
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It is undisputed Miami failed to provide notice of the change in rates as it was obligated
to do by statate. Miami’s failure to notify Monarch or Salyers of the correct prevailing wage rate
was properly taken into account by the trial court when assessing Monarch’s liability and was
properly affirmed by the Twelfth District in Bergman v. Monarch Constr. Co. (Ohio App. 12
Dist.), 2009-Ohio-551, at § 68, 2009 WL 295396 ("Having found that R.C. 4115.05 placed
Hability on Miami for not providing the change in prevailing wage rates, the trial court did not
etr in discounting the amount Monarch owed Plaintiffs.").

The arguments of Appellants, the Trade Council, and the State with regard o Miami’s
liability are without merit. In Qhio Asphalt Paving, Inc. v. Dep’t of Indus. Rel. (1992), 63 Ohio
St. 3d 512, 517, this Court held that contractors are liable for the full amount of underpaid
prevailing wages owed to an employee "except as provided in R.C. 4115.05." Jd. at 517
{emphasis added). This Court explained that R.C. 4115.05 "places liability upon the public
authority whenever it fails to notify the contractor of any changes in the prevailing rate of wagces
during the life of the contract." fd. at 517 n.2 (emphasis added).

Plaintiffs wrongly claim that they will be denied their prevailing wage if the decisions
below stand. R.C. 4115.05 plainly states that "the public authority is liable" due to its failure fo
provide the required notice. Plaintiffs named the public authority as a defendant in this action
but they failed to pursue their R.C. 4115.05 rights against it. R.C. 4115 is not clear about how to
enforce this R.C. 4115.05 right. This Court filled the gap in Ohio Asphalt Paving allowing a
coniribution right for the contractor under the facts in that case. The courts below properly
applied Ohio Asphait Paving to require Plaintiffs to proceed directly against the public authority

here.
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Plaintiffs and amici Trades Council argue that Monarch should be required to pay the full
amount of underpaid prevailing wages owed to Appellants and perfnitted separalely 1o bring a
contribution action against Miami. (Appellants’ Brief 6; Trades Council Brief 14) But while
this Court’s decision in Ohio Asphalt showed that courts may cxercise their equitable powers in
the prevailing wage coniext, it does not require that the equitable remedy always be only a
contribution action. See Ghio Asphalt, 63 Ohio St. 3d at 517. In fact, a contribution action
would be an inappropriatc remedy in this case. It would be inequitable to hold Monarch liable
for the full amount of underpaid prevailing wages when Monarch’s and Miami’s separate
liabilities are specific in amount and precisely attributable to cach and where both were
defendants in this lawsuit. By contrast, in Ohio Asphalt the trial court could not precisely divide
the liability between the contractor and the public authority—the public authority’s failure to
notify the contractor of its duty under the prevailing wage statute affected the entire
underpayment amount, as did the contractor’s negligence in failing to inform itself of'its
statutory obligations. See id. at 516 (". . . both the public authority and the contractor are
charged with ensuring compliance with the prevailing wage provisions when entering into a
public improvement contract.") (emphasis added). Thus, contribution was necessary to
apportion liability; this is not the case here.

In this casc, the amount of underpaid prevailing wages for which Miami was liable under
R.C. 4115.05 was preciscly known at the time of the trial court’s decision. It was equitable to
reduce Monarch’s liability, as the trial court did. It also serves judicial efficiency and avoids
unnecessary costly litigation, as Appellants’ proposed contribution remedy would require an

entirely new lawsuit. On this basis the decision of the Twelfth District should be affirmed.
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The State, on the other hand, argues that Monarch is not able to recover from Miami at
all - not cven by a contribution action - because the Director did not issue a determination
finding Miami partially lable. (State of Ohio Brief 13-16) This argument ignores the force of
R.C. 4115.16(B) that courts take the place of the Director where an interested party” files suit.

Plaintiffs and their amici seize upon the fact that the "Director” did not make the
determination here that Miami failed to provide the statutory notice. This is irrelevant.

R.C. 4115.16(13), in pertinent part, is that:
The Court in which the complaint is filed pursuant to this division
shall hear and decide the case and upon finding that a violation has
oceurred, shall make such orders as will prevent further violation
and afford the injured persons the relief specified under Section
4115.03 to 4115.16 of the Revised Code. The Court’s finding

that a vielation has occurred shall have the same consequences
as a like determination by the Director. (emphasis added)

This Court recognized in State ex rel. Nat'l, Elec. Contractors Ass 'nv. Ohio Bur. Of
Emp. Sves. (1998), 83 Ohio St. 3d 179, 183-84, what is apparent from the statute, that courts sit
in the place of the Director when interested persons file suit. All parties agree that the Director
may find the public authority failed to give notice of a rate change by virtue of R.C. 4115.05;
R.C. 4115.16(B) gives the courts this samc ability.

Morecover, the interpretation of R.C. 4115.05 advanced by amici Trades Council and the
State would eliminate any opportunity for judicial review of the Director’s lack of determination
save for mandamus actions. (See State of Ohio Brief 12 ("a contractor’s liability can be partially
reduced, and a public entity can be held partially liable, only where the Director of Commerce

issues a determination . . . .") (italics in original) (other emphasis added)). Their interpretation of

7 "Interested party" must include these Plaintiffs. Had the union filed suit on their behalf, the
union would be an "interested party” and R.C. 4115.16(B) would apply. Where these union
employees nominally file their own suit, the provisions of R.C. 4115.16(B) that courts sit in
place of the Director, cannot disappear. This would make the Director’s decision here
unreviewable by courts except by mandamus, which makes a mockery of the statutory scheme.
-8
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R.C. 4115 is wrong and it would deny duc process to Monarch. It is not plausible to suggest that
the General Assembly, in passing R.C. 4115.05, mtended for the Department to be able to issue
or withhold determinations regarding the liability of public authorities for any reason whatsoever
without these determinations being reviewable by the courts.

If this Court adopts the interpretation of R.C. 4115.05 advocated by the State, the State
would be able to ignore its legal obligations with impunity. The State, through its public
authorities, could fail to notify contractors of changes in the prevailing wage rate (which they are
required to do by R.C. 4115.05), and then the State, through Commerce, could fail to recognize
the public authorily’s resulting liability under that same section in the Director’s written
determination, and the courts could do nothing to correct the situation. (See State of Ohio Brief
12) In this way the State could ensure that aff liability for unéicrpaid prevailing wages would be
placed on contractors, even though R.C. 4115.05 places at least partial liability on public
authorities when they fail to provide required notices. Such a system does not provide Monarch
the constitutionally required due process.

The State argues that the trial court’s holding with regard to Miami’s liability is wrong
because it leaves room for contractors to drag the State into every prevailing wage case. This
reasoning is flawed for three reasons. First, the State can already be brought into prevailing
wage cases, as R.C. 4115.05 and R.C. 4115.16 make clcar. Sccond, the State’s plan would
permit it to completely shirk its duties and liabilities, violating due process. (The trial court
below properly uscd its equitable power to avoid that outcome). Third, contractors would still be
able to bring mandamus actions to require the Director to issue a determination regarding a

public authority’s liability under R.C. 4115.05 each time the Director failed to do so; this would
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be a waste of resources for litigants, the State, and the cowrts. Principles of judicial efficiency
therefore favor the approach taken by the courts below.

1L Appellee’s Proposition of Law No. 2: The 25% penalty described in R.C,
4115.10(A) is discretionary,

Certified Conflict: Is the 25% penalty set forth in R.C. 4115.10(A) a mandatory
penalty that must be enforced against a party that violates prevailing wage
statutes if the violation is not the result of statutory misinterpretation or payroll
error?

Al The Penal Nature Of R.C. 4115.10(A) Requires That The 25% Penalty Is
Discretionary.

This Court has held that the prevailing wagc statute’s penalty provision, R.C. 4115.10(A)
which says that the 25% penalty of unpaid prevailing wages "may" be awarded to employees, is
"penal in nature, and it must therefore be strictly construed.” Dean v. Seco Elec. Co. (1988), 35
Ohio St. 3d 203, 205. The use of "may"” in the statute must be construcd as intentional, and the
25% penalty viewed as discretionary. In this regard the decision below was correct and the
decision by the Sixth District in Int’f Bh'd. of Elec. Workers Local Union No. & v. Stollsteimer
Elec., Inc., 2000-Ohio-3805 was incorrect.

Plaintiffs’ position that "may" means "shall" recalls a discussion from a Lewis Carroll
novel.

"When 1 use a word," Humpty Dumpty said, in a rather scornful
tone, "it means just what I choose it to mean — neither more nor
less."

"The question is," said Alice, "whether you can make words mean
so many different things.”

"The question is,” said Humply, "which is to be master — that’s
q ply
all."

Carroll, Through The Looking Glass (And What Alice FFound There), Chapter 6 (1871). Given

that this is a penalty provision, contractors cannot be put in the position of having "words mean

-10-
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so many different things." The alleged ambiguity in the meaning of "may" must be resolved m
favor of Monarch. None of the other statutes cited by Plaintiffs and their amici for the
proposition that "may" can mean "shall” were penal provisions. This alone distinguishes

R.C. 4115.10(A) from the others.

B. The Use Of "May™ In R.C. 4115.10(A) Means The 25% Penalty Is
Discrelionary.

The "may recover" language used in R.C. 4115.10(A) (emphasis added) means that the
25% penalty is discretionary. Dorrian v. Scioto Conservancy Dist. (1971), 27 Ohio St. 2d 102,
107 ("The statutory use of the word ‘may’ is generally construed to make the provision in which
it is contained optional, permmssive, or discretionary.")

Appellants and amici Trades Council and State of Ohio argue that "may" rcfers both to
the 25% penalty and to the "calculation of underpayments," and that because the damages
remedy resulting from the calculation of underpayments is ceniral to R.C. 4115.10(A), the 25%
penalty payable to the plaintiff employee(s) must also be mandatory when a violation is found.
In other words, they argue that in the context of R.C. 4115.10(A) "may" actually means "must"
or "shall." This rewrites the statute, which this Court may not do.

Notwithstanding this objection, this argument fails. An award of the full amount of
underpayments calculated under R.C. 4115.10(A) is a discretionary remedy; the prevailing wage
statute itself permits reductions in this amount by a court in certain limited situations — even in
one situation expressly acknowledged by amicus State of Ohio. For example, even under the
State’s view of the prevailing wage statute, the statute permits a court to reduce the amount of
unpaid prevailing wages owed by a contractor when the public authority is liable for all or part of
the unpaid wagces because the pubiic authority failed to notify the contractor of the correct

prevailing wage as determined by the Dircctor of Commerce. See R.C. 4115.05. (State of Ohio

211 -
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Brief 12-13) The use of "may" in R.C. 4115.10(A) mcans exactly what it says---the 25% penalty
is not mandatory.

C. The Proper Use of "May" And "Shall" In Other Sections of The Prevailing

Wage Statute Show That The Drafters Knew How To Use These Words
To Achieve Their Desired Goals.

"May" and "shall" arc deliberately used according to their normal meanings in multiple
places in the prevailing wage statute. See R.C. 4115.99; R.C. 4115.16(D). Had the General
Assembly wished to make the 25% penalty mandatory it could have used such languagce. 1t did
not. The General Assembly’s decision to usc "may" rather than "shall" is made especially clear
in light of the fact that it used "shall” in the following sentence after it used "may" in
R.C. 4115.10(A). This is the wrong forum for Plaintiffs to seck a rewrite of the statute. This

complaint belongs with the General Assembly.

D R.C. 4115.16(B) Places The Courts In The Same Position As The Director,
Who May Decide Not To Require Penalties Per R.C. 4115.13(C),

As demonstrated earlier, when a lawsuit is filed by an interested party, the word "courts”
may be substitated for "Director” by virtuc of R.C. 4115.16(B). Plaintiffs and their amici admit
that the Director may decide not fo issue penaltics under the conditions set forth in R.C.
4115.13(C). Courts have this same discretion by virtuc of R.C. 4115.16(B). For this additional
reason, the Sixth District in fut 'l Bh'd. of Elec. Workers Local Union No. 8 v. Stollsteimer Elec.,
 Ine., 2006-Ohio-3865 erred when it found that only the Diréctor may decide not to require a
penalty. Courts have this same ability by virtue of R.C. 4115.16(B) in a suit by an interested
party.

I No Purpose Is Served By Penalizing Monarch, The Innocent Contractor.

The lower courts properly determined not to issue the 25% disciplinary penalty.

Monarch did nothing wrong and R.C. 4115 does not make a general contractor liable for the

12 -
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penalties arguably owed by its subcontractors. Monarch paid the unpaid prevailing wages owed
by Salyers, and it cooperated with Commerce in its investigation. No purpose would be served
by penalizing Monarch under these facts.

.  Appellee’s Propesition of Law No. 3: Only the State has standing to require
payment of the 75% penalty to Commerce described in R.C, 4113.10(A).

Plaintiffs scek to "establish" as mandatory a statutory penalty that has been enforced only
once in 17 years. (Tr. 46) Commerce did not obtain this penalty against Monarch with respect
to the 52 employees paid by Monarch through Commerce outside this lawsuit.

Plainti{ls have no slanding to raise this argument, for this claim belongs to the State, not
to Plaintiffs. They wrongly argue that their effort to enforce the 75% penalty payable to the State
is in their own interests, rather than in the interests of the State, and that they therefore have
standing, (Appellants’ Brief 11) This Court has stated that: "Generally, a litigant must assert its
own rights, not the claims of third parties." City of North Canton v. City of Canton, 114 Ohio St.
3d 253, 256, 2007-Ohio-4005, at 4 14. Only a "real party in interest” has standing. Ghio Civ. R.
17(A). The proper test for whether a party is the "real party in interest” is "Who would be
entitled to damages?" See Young v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (Ohio App. 8
Dist. 1993), 88 Ohio App. 3d 12, 16; Nuco Plastics, Inc. v. Universal Plastics, Inc. (Ohio App.
11 Dist. 1991), 76 Ohio App. 3d 137, 143; Lyons v. Chapman (Ohio App. 5 Dist. 1931), 40 Ohio
App. 1, 6. Plaintiffs are not entitled to the 75% penalty, which is payable to the Burcau’s
enforcement fund. In fact, Plaintiffs are in the exact same financial position they would have
been in if the trial court had held that the 75% penalty was mandatory and awarded it to the
Statc. Plaintiffs have no interest in the 75% penalty and therefore do not have standing.

The following hypothetical example illustrates why there is no standing. Assume both

the 25% (to the employee) and 75% (to the State) penalties were indeed mandatory as Plaintiffs

-13 -
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claim. If an employee were underpaid prevailing wages by his employer, the employee could
enter into sefilement negotiations with the employer. By statute, the employec would be entitled
to receive up to 125% of the underpayment amount, and the State would receive 75% of the
underpayment amount if this case went to trial. See R.C. 4115.10(A). Thus the employer would
be obliged to pay 200% of the underpayment amount if the employee pursued litigation. But if
the employee had standing — as Plaintiffs assert — with regard to the 75% penalty, then the
employee could settle his claims short of trial for 150% of the underpayment and pay none of
this to the State. This would allow the employee to receive more money through scitlement than
he could receive through litigation, and it would also allow the employer to pay less than it
would be required to pay by a court under R.C. 4115,10(A). This example illustrates why these
Plaintiffs lack the standing to pursue this penalty.

Furthermore, the 75% penalty is not mandatory where the "underpayment by a contractor
or subcontractor was the result of a misinterpretation of the statute or an erroneous preparation of
the payroll documents" as determined by the Director. R.C. 4115.13(C). The courts take the
place of the Director where an interested party files suit. R.C. 4115.16(B). The courts below
properly exercised their discretion to award no penalty, as, again, Monarch did nothing wrong.
R.C. 4115.10(A) does not .pcnalize a contractor for the sins of the subcontractor.

The decision below should be affirmed.

-14 -
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Conclusion
For each, and all, of the foregoing reasons, Monarch respectfully requests this Court
affirm the decision of the Twelfth District Court of Appeals with regard to cach of Appellants’
propositions of law.

Respectlully submitted,
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2 APPEARANCES b THE COURT: Okay, Thisis Case No.
3 3 CYOB-02-0608, which is captioned Stephen Bergmap and
4 2?6 B_ehai; E;f lt!ﬁ Ptaintlf%_tsa 4 athers ws. Monargh Construction Company and othors
5 The CDS Buildin ) ) e . )
. 205 North the Braet § i is before the Cowt for trial. Are both sides
8 19“;(;0 OoH 4352 [ read (o progeed? o
4 N o 1 MR. ROGERS: Monarch is reed yaur Tonor.
B . 8 MR. D'ANGELO:  Your Honor just continue
9 8&11:_38%3” of the Defendar 9 D'Angelo on biehall of the plaintiffs we're read as
10 RACHEL ZANH?SF'R ESQ. 10 well.
%2?: V\ﬁngt Street
11 uj e e . .
Sindnnati, GH 45202 11 THE COURT: Ckay. Waell, let's proceed to
iz 12 opening stalements.
13 13 MR D'ANGELO: Your Honor before we begin, do
14 14 you have & preference with respect to the pedium or
5 15 whether we should stand or be seated when we address
16 16 g --
17 17 THE COURT: Well, here's -- thg only issus |
18 18 have is that plaase understand that your record is a
14 19 recarding, okay. So if you venture foo far from any
20 20 one microphone, the possibility exists that we may
21 21 nol pick you up. Typloally if you speak in a loud
22 22 normal tone, you will have a record made, okay. So
23 23 { don't want to discouraged you from - from
24 24 whatever is pasiest for everybody. Chis typically
25 25 will b listening and if something goes - if your
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1 cover lefler and then there is an attachrent which asks -- 1 haen the $368,000 and sume change delermination, is whal was
2 gaes through and asks tor differont varicuss information tn 2  mailed there with this.

3 bas sent {o us. 3 Q. Ckay. And based on Plaintiff's Exhibit 5 -

4 Q And | belicve you were able ta review the 4 well, first of all, did your office or your invaestigator

5 investigative file in this case at some point in timg? 5 receive any documeniation from the contracter after it was
& A. Yes. & sent Plaintiff's Gxhibit 57

7 Q. Okay, Aud is this Flaintiff s -- Plaintift's 7 A o, we did not.

8  Exhiblt 2, an tem that was actually 3 part ot the L] Q. Let me ask you, had the contractor received

9 administrative investigative fite? 9 this October 31 detecrmination and sent you soae recurds by
10 A Yes, it was. 10 which you could calculate fringe benelit credit, what wouid
11 a3 Now, did the employer supply anything 1o the 11 have been lhe dlépnsitian at that point?

12 investigator in response 1o Plaintiti's Exhibit 27 12 A Shari would have reviewad the records and

13 A. No. She never receiverd any recnrnds. 13 tried fo delermine if they were accurate and trethful. And
14 Q. Ckay. Plaintitt's Exhibit 3 is wage and hour 14 if she believed they wore, Lhere is back up to the paymenis
15 docyment pages T141 through 1144, Mr. Kennedy, can you leli 15 made. We would have given thera credit in the fringes area
16 ihe Court what Piaintiff*s Fxhibit 3 is? ' 16 and mos! likely would have reduced the determination.

t7 A Yes. That's our subpoena duces tecum that we 17 [5) Now, that documeat gives until Movembar t11h
18 sent to Don Salyers Masonry, requesting again the records 18 {o respond; is that true?

12 1hal were nol provided pursvant to the March 24th latter. 9 A Yes.

2¢ Aad this was sent oot gr April 268, 2005 26 Q Byt did - did yaur effice issue a final
21 0] And did your investigator receive any records 21 dJelermination on Navember of ‘057
22 in response fo Plaintitf's Exhibit 37 22 A. | dun't betieve s0. § think 1 was December
23 A o, she's — no, she did pot, 23 something.
24 Q. Piaintiff's Exhibit 4 is page 1173, Now, the 24 Q I'm going fo give you what weve marked as
25 camplaint was filed in Masch of *05; is that true? 25 Plaintiff's Exhibit 6. And that is wage ord hour Q001

34 38

1 A Yes. Yes, it was filed March of '05. i through 0115, Mr. Kenmedy, can you tell the Court what

F4 o8 Can you telf the Court what Plaintift's 2 Ptainfit{'s Exhibif 6 is?

3 Exhibit 4 is, ptease? 3 A Plaintifi's Exhibit 6 is a copy of al the —

q n This was 2 letter that the investigator Shari 4 what the franf page is, is a tally of our determination

% Hetleshimer faxed to Don Salyers Masonty prior to issuing § against Don Salyers for back wages. This is all the

6 the predetermination she had received infermation from the 6 employees and the amounts owed and the -- and thoir

7 public authority and had done the audit based on tiose 7 classification of work. Page D064 and 0005 and 0006 are alf
¢ certoin payeolls and any infurmation from the public 8 just a lisl of employens and their name and address and

8 authodty. And again she was asking for fringe benefit 9  amoeunts due.

10 information and wanted 10 see if Don Saiyers Masoney would 50 Q And then stating with -- Pm sorry, Go

11 send her any information based on that, knowing that this is 11 ahead.

12 all she noedad now fo reslly complete the audil, And so she 12 A. And thea 0087 has (inaudible) would be afl

3 faxed it o them asking for the information by Cotober 14th, 13 the individuats whal we would calf PW1is, a catculation far
T4 20045 4 that individual weeks worked, days worked classificalion,
15 Q And did the condractor supply any of (he 15 the hours worked those days, what ha or she was pald and
15 fringe benefit records thal was requested? 16 thea what ha or she should have been paid as opposed {o
1% A Ma, he ded not. 17 prevailing wage rate, what the difference was and then fotal
18 Q. Piaintifl's Exhibit 5 is page 11?4‘. M. 18 those up.

19 Kennedy, could you please identify Plaintiff's Exhidit 5 for 19 (22 Fo from page 7 to the ead, is PW1s. Those
20 the Court? 20 are per employee expecled analyses of the detesmination?
21 A Yes. This is a letter from investigator 21 A Yes, that's nocrect,

22 Shari Helteshimer sent on Octaber 3151, 2005 to Don Salyers 22 Q Aad page one is the actyal overall picture?

23 Masonry. [Us a cover letler to tie preliminary sudit which 23 A Correct. That 1s just a tally, if you would,

24 had a finding again, based on the certain payroil saying no 24 of all these behind it.

75 fringe information given by Don Salyers, And it would have 25 Q So far exampie, the first employee there is
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1 arex 0f B 1 can just have this, 1hat would be fine. 1 without objection.

b4 THE COURT: Take a second - Chiris 6o you 2 MR. IPANGELO; And wilh that, subject to

3 make Mr. Rogers a copy? 3 rebulial case, 'm - 1 have no further questions

4 Mt D'ANGELD: Thank you, 4 for Mr. Kennedy.

5 THE COURT: We'il just 1ake & break while we 5 THE COURT. Okay. Cross-examination?

6 qet copies. & CROSS-EXAMINATION

7 MR, D'ANGELO. Tlseink you. T BY MR, ROGERS:

[ [#) {By &F D'Angefo} Okay. We've given you 8 Q. Mr. Kennedy, eventually information was

9 Plgintiff's Extebil 10 which has ne Bale stamp aambers, but 9 supplied from the files of Don Salyers cancerning what
10 thanks to the Courl, we've solved that problem. Mr. 10 [fringe beaefit contribulions had been made by Salyers on
11 Kennedy, can you tetf us what Plaintiffs Exhibit 10 is? 11 behalf of the emplnyaes; is that correct?
12 A They're the tetters that go to the jodividual 12 A, Yes, that's correct.
13 employees who worked on the project whi hard 2 determination 13 Q. Now, I've handed you Defendant's Exhibit A,
14 In their benefil and it telis them thal a determination is 14 s this a redetormination that was made Ly your office upon
15 made and it gives them thetr rights under 4115 10(A) to file 15 receipt of that information?
16 their own lawsuit within 90 days. And thes if they don’t, 15 MR. D'ANGELG:  Objection, your Honor. |
17 what will happen is we would retain jurisdiction and go 17 understand mal.this Nefendant's Exhibit A will
18 forward with the case, iB eventually find its way into the case, but it raatly
19 Q And was — were Plaiatiff's Exhiblts 10 sent 19 qoes to 1 think the defendant's case in chicf, It
20 o the persons addressed in the various 1elless? 26 cerlainly doesn't touch on anything thal was
21 A Yes, thay were sent to the various 24 addressed thraugh the completion of the testimany on
22 individuals al those addresses which came from the certified 22 direct.
23 payrofis. 23 And | waldd prefer to address it in that
24 Q. And you said that upon receipt of Plaintilf's 24 fashion where it wouid be presented as its case i
25 Exhibil 10, the individual workers had 90 days to either 25 chief, where | woukd be able to cross-axamine,

42 414

1 retain counsel and bring suit or they would be barrad? i eather 1han iaka the role of direct examninos with

2 Al They would be fime barred and it would revert 2 raspec! to fhe matters he intends to gel inlo.

3 to us, the Department of Commerce, ko proceed. 3 THE COURT: Mr. Ragers?

q (03 Now, did either Monarch or Salyers Masonry 4 MR. ROGERS. We tuve a stale employee fhat
5 make any payments upon receipt of Plaintifi's 9, the 5 I'm happy to send him back 10 Columbus as soon as we
& determination, in this case? s get there information in. W's a bench trial. It

7 A Nao. 7 seems to ma --

8 Q. Plainti's Exhibil 11 is page 1299 3 THE COURT: It's a beach tial. If | think

9 MR ROGERS: Page what? it needs - this document needs to be cross-examined
i0 MR D'ANGEL(: 1299, 14 upon, 1 would be happy to give you sume {eeway to

11 A. Okay. 11 asgk leading questions, ckay. But { think that you

12 Q. M, Kennedy, could you please ledl the Court 12 know Mr. Kennedy has been patient and obviously the
13 what Exhibit 11 is? 13 Court is running late because of haviag to seat a

14 A Yes. s a letler -~ cover letler wa sent 14 grand jury this morning. Sa, lel's try (o get

15 to the Altornay General's office, Labor Relation Section 1% through Mr. Kennedy and 'l give you some latitude
16 with a file, in this padlicutar case Don Salyers Masonry, 16 a5 for as qross-wxamigiog fim on documents which

17 staling hal 60 days lapsed since a determination and for t7 woutd normalfy come lat under the defendant’s case in
18 them o progoed with collection enforcement. i1} chief, akay?

19 Q So as of February 61h, 2006, this matter was 19 MR, D'ANGELO: Thank you, your Homor,
20 official turned over for coilection; is that trua? 20 THE COURT: Okay. let's praceed.
21 A Yes, ta the Attorney General's Otftice. 21 Q {By Mr. Rodgers} Is Defendant’s Exhibit A -~
22 MR D'ANGELO: Your Honor, | would move for 22 was this made by somebody in your office. Me. Kennedy?
23 the admission of Plaintiff's Exhibits 1 threegh 11. 23 A. Yes, it was,

24 MR ROGERS: No objection, your Honor. 24 Q. Aaret is this a redetermination upon having
25 THE COURT: Qkay. They will be received

25 feceived benefit information concerning Mr. Salyers'
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45 47
1 employees? 1 A it was a the OU case. 1t was a studeat
2 MIL D'ANGELO: Objection 10 the 2 housing case. | can't remember the name up there, an
3 characterization of Detendant’s A as a 3 electsic company out of Florida and that — there was abigel
4 redetermination. 4 40 different subs involved in that. Mast of afl of them
5 THE COURT. Well, lat’s let the wilness 5 seliled except for the pne thal went lo trial
6 identily what i is. 3 M. ROGERS: NMothing further, your Honor.
7 MR, ROGERS: OiGry. 7 THE COURY. Okay. Any redirect?
[ Q. (By Mr. Rogers} What is Defendand’s A7 8 REDIRECT EXAMINATION
2 A Probably fair to say that it's a 9 BY ML D'ANGELO:
1D recaiculation since we never issued a redetermination bascd 10 a. Mr. Kennedy, this Delendant’s Exhibit A, can
11 wupen this. I's probably faie to charactedize it as a £t you recall or dues it actually tett you when Ehis
12 recaliulation. 12 recalculation was generated, sic?
13 Q. The very first line on the top of this spread t3 s it doase't stalo on there. | can'l really
t4 sheel, does thal in facl say redetermination? 1 recall. ! mean, | believe it was some timne o the spring of
15 A It does say rodetermination. Thal's begause 15 last year ar Aprif, June. 1 really doa’t knaw.
it we're on our computer system, so we were differenliating 146 o3 Spring of "OG?
17 betwsen the two. 17 A ‘06, yes. I'm sofry.
14 Q. And whiether there is also - this is 8 18 0. And woutd you agree that this was not
1% redetermination or recalculation, the smount now is 1% generated prior to February 6th when you turned over this
20 $169,529.537 20 case to the Attorney General for colection; is thal true?
2% CA Yes, it is. 2% A, That's lree. It was afler lhat.
22 Q. And thatl would be applicable ta each of the 22 Q. And it was also afler the filing of this
23 employees on fhds spread sheet, Defendant’s it A? 23 lawsuit on February 21st; would you agres with that?
24 A Carrecl. 24 A Yes.
25 Q. The employess who are not paintiff's -- in 25 Q. Are you aware of the information that was
A5 44
1 this lawsuil, has the department reachad a resolution with T utilized in generating this recalculations?
2 Monarch conceraing those employees? 2 A Yes. Generally speaking | was - it was
k] MR. 'ANGELO: Objection; calls for 3 primarily fdage information, pension being the higgest
4 settlement negotiations., 4 part. 1 think there might have been some health insurance.
§ THE COURT: Overruled. 5 Q. And how does your office came inta possession
& A Yeah., Well, portial. | guess a partial 6 nf these records?
7 seltfement. We received gur determinalion for the 7 A Through Monatch Consfruction. They were able
B non-plaintiff’s of 71.000 and something. And we received a 8 o track down through fheir subs, they could get their
g check for 63,000 and something. There is stitl a 37,000 9 records from Salyers or Don Salyers Masonry. | don't know
10 issue at hand, dput — 10 if they went directly lo the building, but they were abfe to
11 Q. And what is thal $7,000 issue still at hand? 1t gef the records thai they did make some payments to the
12 A #t's a whether Miami Universily gave the up 1z vadous fiinge provigers and we were able to deduct a
13 - wage rate update to Monarch, who thus woold have given it 13 catculation from that.
14 to Salyers and thal is what that difference is fram that one 14 Q. Do you recali seeing any checks?
15 wage rate increase. S0 we still have some furthers 15 Al Mot off the top of myy head, 1 believe there
16 naqgobiations, if you will, befween Miami, us and Monarch, 16
17 Q Does the department have a view as to whether 17 Q. Do you have 8 basls on which you can advise
18 or not a 25 perceat penatty and 75 perceat penalty -- 18 us if there were any checks presented, who paid those
19 whether or not that is mandatory or whether that is 19 amounts?
20 discretionary? 20 A Without looling, 'm not sure. But 1 would
3 A The statule says shall on the 75 percent, z1 believe il's Don Salyers Masenry paid those amounts.
2z S§o. -- but | can’t think of onée we actually have a case on 22 Q But you don’t have any specific recollection
23 here. We actually negoliate those prior te going to trial. 23 of any checks?
24 So, we've only had vne go to trial since ['ve heen here, 24 A. | can’t say that right at this moment, no.
25 Q. Which one was that? 25 Q. Is it pessibla that if you were presested
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i olay? 1 A Yes, we were.

k3 MR, D'AMGELCE Yes, your Honor, Thank you. 2 Q Were you the direct employer of any of the

3 THE COURT: Let's proceed. 3 plaintitfs?

4 MR, D'ANGELO: 1 have nathing further your 4 A N, we were nol.

5 Honor subject to rebuttal | vwoutd rest al this time. 5 Q And you have sub coniracted Don Salyers

6 THE COURT: Okay. Mr. Ragers, du you need 65 Masonry?

7 take a restrpom break? 7 A That's correcl.

8 MR, ROGERS: Maybe just a shor? break. a Q Tall the Judge what happened as far as

9 THE COURT: Okay. Lets take a triel recess 9 Monarch 15 concernad with this whwle situation

10 and we will come back. ] Al Approximately early Macch 2008, our payrot

11 {Recess taken 11:53 aom to 12:10 a.m.} t1 accoant recelved a phone call. 1 can't tell you for sure

12 THE COURT: Okay. 12 who it was [rom indicating that potertially Don Salyers was
13 MR. ROGERS: Monarch calls Jerry Corbett. 13 urderpaying prevailing wages on the Miami Studeni Apartment
14 THE COLIRT: (xay. 14 Housing Project. He made the initial contact with Salyers
15 (Wikness sworn.) 15 employees at that point in time. | believe it was Willie

16 THE COURT: M. Rogers, | know that this is 16 Sabyers who was responsible Tor prevailing wana issues with
17 superfious, but he's being calied on behatf of 17 Salyers Masoary. Me. Salyers indicated that they were

18 Monareh construction. 18 paylag the corect rate 1hat hascd on the information that

19 MR, ROGERS: Correct. 18 they had, that they were paying tha cerrect rate.
20 THE COURT: And Salyers -- 20 MR, 'ANGELCQ: Objection. | believe there is
21 MR, ROGERS: ¥ don't represent Mr. Salyers. 21 a fot here that | am not being afforded a chance to
22 THE COURT: And thai's -- | understand that. 22 otjecl, For example, that last staleuenst was
23 1 just want 1o make sure that the iecord is clear 23 clearly hearsay.

24 that Salyers is in defaull and is not preseat. 24 THE COURT: t agree,

25 M. ROGERS: That's my understanding. 25 MR, ROGERS: Ohbwiously, Salyers wasn't paying

58 €0

1 THE COURT: Ckay. So if fhere is every a 1 prevaiting wages Fm just trying o lay a

2 teanscription, | want to make sure that fhe recosd 2 background, your Honor,

3 is clear that Me. Corbett is here on behall of 3 THE COURT: Okay. Well, again it's a Lench
4 Menarch and net Don Salyess Masonry. Ofkay, | dida't 4 trial. The Court will not accept # for the tryth

5 faearn to interrupt you. 1 just wanted to make sure 5 of the inatter. Wihat | will do is I will accept it

6 that the record is clear. 6 tor the state of mind of this witness. Say as a

7 MR. ROGERS. Thank you, 7 resuft of this informafion whal he did or did not

8 JEROME CORBETT 8 do, okay. | wilf aot accept it for the tryth of the

9 being firsl duly sworm, was examiced and testified as 9 matle-r, okay.

10 foliows: 10 MR, D'ANGELG. Thank you. But he's also

LB DIRECT EXAMINATION 11 testifying about someone else having a coaversation
12 BY MR ROGERS: 12 with somcaone eise.

13 Q. State your name, please? 13 THE COURT: 1 know.

14 A Jereme J, Corbett, Jr. 14 MR D'ANGELO: Gkay.

153 Q. And how are you employed? 15 THE COURT: | know. | was wailing for the

15 A I'm chief {financial officer for Monarch 15 objection.

17 Construction Comgany. 17 MR, B'ANGELC: wali, 1 was frying io see if
X Q. How lang have you been employed by Monarch 18 he would stap.  Okay, thank you.

19 Coastruction? 1% THE COURT: It's clearly haarsay and it

20 A, Almost 11 years. 20 clearty canngt be offerad for the trufh of the

21 Q. What is the business of Monarch Construction 21 matter.

22 Company? 22 MR. ROGERS: Okay.

23 A, We're general contractors. 23 Q. {By Mr. Rogers} Let's pack up a second,

24 Q. And were you the general contracior of the 24 Jerry. When did you find o there was a problam with

25 Mizani Universily project thal is at issue here? 25 Salyers with wages on this project and what did you do in

APPELLEE'S BRIEF APPX. 5



B -~

51 £3
1 respanse? 1 He informed us thal they had paid the correct rates; thal
2 A, in March of 2005 | was informed by ouwr 2 they had fringe informaticn that they had provided it to the
1 payroll account and thal he received a phone call and Lthat 3 Stlate previously, We tofd Hisn that we felt that they needed
4 there may be an issue he had some conversalions by the 4 to provide acother copy based on that determinalion letier
5 middle of March 2005, 1 called Willie Salyers to ask him 5 that we had seen.
6 specificalty whethes they were paying the correct rates,  He £ Q Okay.
7 told me that they had been through this scveral times before 7 A And based on our deterrination, and we alse
8 and that they were paying the correct rates and Lhat it was B called Mr. Kennedy within a day or two of receiving that
9 probably refaled to a unior issue is why they were being 9 Jelter.
to singled out. 10 Q. Okay. Thera comes a point in ime where the
t1 Q. Did you get from Miami o stalement ahout what 11 company ook i upon itsel! to supply the fringe information
12 the appropriate prevailing wage rate was for brick Jayers 12 to fhe Stale?
13 for that March 2005 time frame? 13 A Yes.
t4 A, Yes, we did, Wae requested one from Miami. 14 MR. D'ANGELO: Objection,
15 o i've handed you Defendaot’s Exhibit G, as in 15 THE COURT: Overruled. Well, state your
i6 Charlic. What i5 it? 16 basis.
17 A, Itis afax 10 our payrol accountant Mark 17 MR. DPANGELO: § mean, it's starting o be
18 imboff from Mike Kideger, assistant facility coniract 18 very laading at this point and whaot he is eliciting
19 administer for Miami Universily in response to aur requesl 19 are yos no anawers on things, That is basicaity
20 for the current prevailing wage rate in effecl for that 2¢ testimany.
21 praject. 21 THE COURT: Okay. Overrule the abjection.
22 Q Aad what did you do upon receipt of 22 Let's proceed.
23 Defendand’s Exhibit C7 23 Q {By Mr. Rogers) Did there coma a time when
24 A We seal Ihis exhibit ta Salyers Masonry. 24 Monarch took it upon itsell to provide fringe information to
25 Q Andg did yoo have any understanding as to 25 the State on a matter of (inaudible)?
62 64

¢  whether or not this was in fact, the corcect rates as of 1 Al Yes, we did. Tom Butler, presideat of
2z March of 20057 2 Monarch Construclion Company visited {he Salyers office and
3 Al Dur payroll accountant, baced on conversation 3 with their help, pulled tugelher records refated to the
4 wilh spmeone from the union, 1 bekiove, feit that this may 4 {ringe benefil paymenis.
$  be an old deteemination and Lhat there was a more current 5 Q. And was - what (inauditie)?
& delesmination out there, 3 A Mr. Butler sent that information on to the
7 a3 Mr. Corbeit, i've handed you Defendant's 7 State.
8 Exhibit D as in David. What is thait? 8 MR. D"ANGELO: Objection,

A This s a letter that we received from Mike g THE COURT. I'm assuming you know this of
14 Kricger on March 28th, 2005 with the corrected prevalting 10 yaut own persanal knowledge?
11 wage rate determinalica for the project. 1t THE WITNESS: Yes.
12 Q. Whal is the next issue that you had with 12 THE COURT: Ckay. Overniled the objection
13 Salyess in tesm of whether or not they were paying the 12 then.
14 correct prevalling wage rate? 4 Q {By Mr. Rogers) | waal to lura your
5 Al We did not hear anything more untit Decembter 15 atteation to Defendant’s Exhibit B, e cover page of
16 of 2005 on this projecl. 16 Defendant's Exhibit B. Who prepared that?
17 #) Okay. And what did you hear in Decembes of 17 A That's a spread sheet that 1 prepared Jast
8 2005% 14 week based on inforaation we received from the State.
19 A That is when we received the letter from Mr. 19 Q. And the infermation that you received from
20 Kennedy. 20 the State, do you recognize that within this exhibit?
21 Q That was earlier marked during his testimony? 21 A Yes. Those are Hw: Slate's calculations of
22 A, Corract, 22 the amounts due subseguent 10 -Mr, Buller providing with the
23 Q. And what did you do in response ta that? 23 additional fringe information.
24 A We spoke to Salyers, Nathan Salyers, who was 24 Q The -- you have the aume listed obviously and
25 the president of the masonry company at thal poist in fime. 15 then it says current per State. What docs that column
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t Q Ckay. Thaak you. #Monarch Construction is b the correct rates. We also did foltow-up to get the correct

2 nok new Lo the prevailing wage fleld, is it? 2 determination.

3 A MNo. 3 Q For the record, your Honor, the certified

£ Q H'5 trug that Monarch performs a multifude 4 payroll reports that the witness has just lestified to are

5 of prevailing wage projects in & given year, doa't thay? 5 1o Exhibit G, 178 through o-597.

] A That's correct, 8 THE COURT: So there ss a record of 7 Can
4 Q. And you are familiar with genarslly speaking 7 wit make sure what that woold be, Your Plaintiff's

8 3l least Lhe responsibilities that you undertake when you 8 Exhibit 127 | want t; make sure we have a record or
9 lake a prevaitlng wage job as a contractor? 9 are you just asking -~

6 A Yes. 10 M. (PANGELG: 1'm going fo ask a guestion.
11 a You for example, as a general cantraclor on o i1 I don't anticipate introducing it as evidence.

12 pravailing wage job, by kaw you are required to answer for |34 THE COURT: Okay. Just 2s long as there is
13 any underpayments of your subcontractors; isn't {hat true? 13 -- 0kay, thal is fine. ¥'m ot Uying to be
14 A i understand {hal we may be respoasible 1o 14 difficalt. 1 just wanet to make sure we put it on
13 pay the correct rate i the subcontractor does not. 16 tha record and  want to make sure particutarly in
16 Q Right. 1n fact, it's in the cantract that 16 cases like this, where somebody goes back and tries
17 you execide with the public authorily, is the not? 17 fo recollect or reconstruct what exacty Mr, Corhett
;! A, Yes. And it's in our contract with our subs 18 was looking at. | want 1o make sure. Why don't you
19 that they must pay it 19 just proffer what it is in more detail so the record
20 Q. That's right.  Now, you've testified that in 20 is clear.
21 March of 2008, you first learned that thore may be an issue 2t MR TFANCELO: Ckay.

22 with respect to your subcontractors prevailing wage 22 G (By Mr. D'Angelo)  Mr. Corbett, whal t've

23 coenpliance; is that true? 23 handed you is a very large pile of papers that have been

24 A. Yes. 24 marked and | indicated the pane range and {FHES} {R-TD)
5 Q. And that is roughly abaut the same time that 25 certified payroll reports brom Salyers Masonry. If you

70 72

1 the prevailing wage complaial was filed. Were you aware 1 would like to take a Iook at that and comfort yoursell that

2 thal a complaint had been filed? ? lunrapresenting that correctly. Do you agree that that is

3 A 1 don't know that today. | did aot before T what those are?

4 today see the actual comptaing, § Al Yeas.

5 Q. Okay. B Q Okay. Now, you testilied having focked at

6 A Did { ketow that thece was a complaint filed 6 the cerlified payroll reports. You could canfirm that

7 by Uecember of 20057 1 had to assume that a cemplaint had 7 Salyers was paying the correct rate?

8 been filed hecouse we received a determination from the a LY What 1 said was | had our payroll accountant

8 State. Prior to that, | don't betieve thal | knew that an 9 feview them to see if they were paving the right rales.

18 actual comptaint had been filed. 10 3 Aad were you given any indication Trom your

11 Q. Now, you testified thal when you fearned that 11 payroll person that the corect rates that were being paid,

12 there was an issue, you had s telephone conversation with a 12 were nol?

13 person from Salyers? 13 A, Based on 1he avtices that we roceived ot the

14 A Correct. 14 Hme, my undesstanding was that they were paying the correct
15 Q. And | betieve you testified that in that 16 rates.

16 coaversation you were assured that Salyers was paying the 16 Q. Okay. So are you teslifying today that by

17 cogrect rate? 17 looking at the certified payroH reports, you could confirar

18 A That's corraci, 16 pawneal in facl, of the proper rates?

19 Q. Did you do anything else at that point in 19 A Just by laoking at these withogt some

20 time fo assure for yourself that lhét was in fact, *¢ additionsl detasl, o, | can't say thoy were. { can'f

21 occourring? 21 testify that they wers paying the correct rales.

22 A, | had our payroll accannt takela ook at the 22 Q. Was there anything clse that you did bagk in
23 prevailing wage reports. The certified payroll reports that 23 March of 2005 to give -~ get a handle as fo whethor in fact,
24 we had from Salyers and those generally speaking, those 24 you had a problem with this subconiractors payment of

25 certified payroll reports indicated that they were paying 25 prevailing wage?
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111 13
1 A, They ar;z spreadshaets of the audit that I did, 1 he could find.
2 The first page ¥s a list of all the names, thelr seclal 2 Q. And did he give you ndditional infermation?
3 securlty, addresses. I dide’t have telephone numbers. The 3 A.  Yes, he did,
4 total hours according to the certified payrodl veports, and 4 Q. what types of information did Iie give yay?
5  the amount due, and the classification that was on the 5 A, He gave me health and welfara information,
6 certified payroll reports, The others ara the Individual §  lgng-term disability, short-ter disability, 401(k), vacation.
7 spreadshcets. T IFI bad my spreadshieat, [ could tell you more direct -
8 Q. #ow, did you prepare these docurnents? 8 Q. 1'd help you out.
9 A, Yes, Idid 9 MS. ZAMHISER: Can 1 approach?
siwean 10 Q. And were these ducuments prepared pursuant to your seros 10 THE COURT: Please.
1% duties as an lnvestigator for wage and hour? 11 A.  This is not the fringe beuefit. This Is the
12 AL Yes. 12 redetermination amount,
13 Q. Now, If you could teff the Judge what you did to 13 Q. wuul you please take a fook at Gefandant's
4 prepare these documents, What was yous process? 14 pxuibit E7
15 A. X first off sent a letter requesting records from 15 A, Okay.
16 Don Salyers. It Is our policy that if we don't get the 16 Q. And what s that document?
17 records that whatever Information that we have, we do a 17 A. This is the redetermination total page. Again, a
18  determination from that. And the only infarmation that I had 18 Nistof alf the cnployees according to the certified payrof
19  atthat time was the certified payroli reports which ware 19 reparts, thelr social Scolwily numbers, addresses, their tokal
ewn 20 provided to me by the prhblic autiority. e 20 hours according to the certified payroli reparts, and the
21 And fram there, as T said before, T made the 21 amount due of back wages. But i's — this amouat was Laking
22 s.prcadshcets from tha certified payroll repurts putting down 22 into consideration the fringe hanefits.
23 eachindividuat, the haurs that they worked according to the 23 Q. DId yau prepare Exhigit £7
24 cestified payroll reports, the rate of pay accarding to the 24 A Yag X did,
25 certified payroll reparts. And then once I got all that 25 Q. And did you prepare this dorumeat pussuant ' your ]
112 7 114
1 information there, I put In what should have been paid, Asd 1 dubies as an investigator with wage and hour?
2 that gave us the differenca. And § made another spreadshest 2 AL Yes, Ldid.
3 which was the total sum of what was due. 3 QL M you could take = ook at Exkibil F. Egnering
4 Q. low, these reports that you prepared identdfied as 4 e first page, If you would look at the documents that
5 plintiffs Exhibit 6, dig you give any credit for fringe 5  follow. Iknow these arc Very, VEry Poor copies.
6  benefits? 6 A, Faint.
7 A, Ho, I dido't, 7 Q. But could you Identify this gocument?
8 Q. Why aot? 3 A Yas, These are the spreadsheets for the .
9 A Because I had no documentation at that time, 9  individuals. Again, taking the information from the certified
s 10 Q. daw, at that thee, had you talked to anyone from e 10 payroll reports and the fringe decunients.
11 Monarch Constructiun Company? 1 k. And you prepared -
12 A.  No, I hadn', 12 A, Yes, Idid.
13 Q. How, after you prepared the documents in 13 Q. -- these dacumnents as wefl? And did you prepare
14 Plaintitf's Exbibit &, did you do any further investigation? 14 these documents pursuant t your duties as an Investigator for
15 A. No. Isentthem to the Columbus offica, and a 15  wage and hour?
16  determination was sent oul, 16 A, Yes.
17 Q. Did you revisit your determination -- 17 MR, FANGELO: Objections.
18 A, Yes, I did. 18 THE COURT: What Is the basis of the objection?
19 Q. what happened then? 19 MR, D'AKGELO: Well, I can clean that up In
s 20 A.  Ireccived a call, asked if T would do a wanvan 20 crosg-examination. Ehonk yew. I withdraw it
21 redetormination if I had more information provided fo me such ) TRE COURT: Okay, that Is fine.
72 as the fringe benefits. And I said yes, T would, 22 Q. (BY MS. ZANNISLR) 1 believe you've already
23 Q. Who did you -- 23 answered this, bt why s Defendant's Exdibit F different from
24 A, Mr. Butler. Mr. Butler from Monarch cafled. And 24 Plaintiff's Exhiit 67
25  he said that he would 9o to Don Salyer's office and sea what 25 A, The difference is the fringe benefit informaGom.
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114 - 121
1 Q. You can seeit. Tt was issued in Oocember of 1 wall, lists of chocks that ware photocopy of chacks.
2 2005; isv't that tryed 2 MR, D'ANGELO: I think I'm or 12, Does thal make
3 A, Ttesuld be, 3 sengse that 1M an Malptltfs 122
4 Q. Ckay. Yau are aot certain? 4 THE COURT: The last exhibit T have -
5 A, I'm ot cartain, vo. 5 THE BATUIFF: -- was 11, so thls would be 12
[i] Q. It is noton the exhibit you have? Esn't [t brue 6 MR D'ANGELD: Thook you. Ilack ceples of this
7 that Monarch contacted you several months after that 7 docnent,
B determination was {ssucd? 8 THE COURT: We can make copies far yoi.
g A.  That is possibie. Idon't remember, Ijust gota b MR, D'ANGELO: That woukd be wonderfut.
1zows 10 phone call, and they were requesting that I explain tha v 10 FHE COURT: Okay, that is fine, We are happy to
11 determination and how I came abaut that amount. And sfter tha 11 frelp, Just give us a second. Probably need an
12 explanation of basically what I've alveady said taday, that 12 original plus thees or four,
13 they asked if they could provide fringe bencfit documentation, 13 MA, D'ANGELD: ihank you.
14  would I take it and do a redatermination. Aud T said yes. Wo 14 Q. (BY ML D'ANGELGD) Whlle that is being done, after
15§  do that all the time, 18 a determination is issued, how many days does wage and hour
16 Q. And did you have any other contact with Monarch 16 givea contractor to cut checks?
17 aRer thatinitial call? £1d you have further telephone 17 A.  They send out the tattars. I'm not involved with
18 conversations with them? 18  that.
14 A, Tdon't really remembear. 1 inay bave called and 19 Q. Soyou don't know?
woen 20 said if there is anything else that 1 needed, you know, T 1zaem 20 A, I'm not pasitive, T will 9ay that. I'm not
ra| don't remember. ’ 21 pasitive.
22 Q. So would it be correct to say that afer they 22 Q. 15 # your understanding that employees receive 3
23 contacted you, you expialned the basis for your determination 23 determination such as what you rencerad i Plaintifs Exhibit
24 and then they requested you consider additional decurments? | 24 & would have 90 days under the present Jaw to either bring
2§ assume the next thing that happered i they sant you those 25 sultor ssstan wage srd haur the rights o cullect for them?
129 122
1 dotwments? 1 A, I'm netinvolved with that.
2 A, Yes. T got 3 stock of documents. 2 Q. Se you don't know that that is the case?
3 Q. And yeu recgived those docurnents from Monarch? 3 A.  1assume that that is what our office does. I'm
4 A, Correct 4 not lnvokved wikh that.
5 €. Okay. And do you recall if thece was any other 5 Q. TI'm not asking about your Invalvement, Eyw asking
6 information provided you by Monareh ar anyone else that you 6 what level of familiasity you have with the procedural
7 utilized when you made the redetermination? 7 mechanisms of your office and kow that interfaces with
8 A. It was just the documentations that Monarch had 8  effectuating the sights of the parties whomn you #mpact when
9 provided after that first initial deteemination. 9 you pedferm your responsibibiies. Do you understand that
1o 10 4. Did they send you more than one allobaent of zaew 10 there s & certam time Kmit withia which an employes has to
11 decuments? 11 bring suit lest he be barred from dning sa?
12 A, Idon'tremember. I work on many andits at one 12 A Yes,
13  time. Idonw't remember. 13 Q. You dounderstand that. 0o you understand what
14 0O, Okay. If you take o ook at Defendant's 14 period of time that Is?
15 exhibit E. 15 A, You said 90 days?
16 A, Okay. 16 . Does that sound cowect to yeu?
17 Q. This doesn't have the date on &, cither, does [E? 17 A, 1asseme so.
18 A.  No, it daesn't. 18 Q. You don't know?
19 Q. 1thought & did. 19 A, Positivaly, 1 doa't handle that.
1z 20 A.  Mas the project dates. 2o 20 Q. Would you agree that after the time period lapses
2 Q. Yeah. Asyou sit heve teday, do you recall the 2% within which an employee may bring an action to collect on the
22 specific contents of the box of documents you recefved in 22 determination, at that potat in time, e ondy means of
23 order to parform the recalculation? 23 eollecting & determination is through the Attorney General's
24 A. There wern copies of invoices, spreadshects 24 officer
25 showing vacation time taken, 403{k) informaticn, canceled - 25 A 1 dan't get involved with that.
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1 steps removed from a credible source of Ehis is what It 1 (2) the activittes of the oifice or agendy, or matters
2 says {t 5. IS accuracy cap't be kopugned. There are 2 oshserved pursyant to duty Imposed by law as Lo which
3 people out there whe likely could bring this 3 wallers there was a duty te report. And it talks about
4 Infarrnation ta light In a fomnat that would satisfy the 4 exceptions which are criminal mallers.
5 Court and certalnly the plaiatifs that It should be 5 5o the Court hefieves it comes In under any
6 rofled on. But I fiave not seen it in these & stretch of the lmagination. 1f I lgrore ali the ethar
7 proceedings. And for that reason, Your Hoanr, we 7 issues, I stift think It I5 an 803.8 cxception to the
8 abject, 1 hearsay rute. So I will admit Detendant’s Exhiblt E.
9 THE COURY: Okay. 9 How, gl your - what abosut £7
zsen 10 MS. ZANHISER: Your Honor, Ms, Heltesheimer based e 10 MS. ZANHISER: Mot at this thne.
11 her report oft canceled checks, Invoices. She reviewed 11 THE COURTY: It is net being offered at this ime,
12 these in accordante with her dutics as @ wage and hour 12 okay. Any further questions of Ms, - Hetteshelmerer?
13 imvestigatar. She compared this report as part of 13 THE WITNESS; Great. that Is porfert,
14 those duties. And we believe It comes in. 14 THE COURT: -- Heltesheimer befure we extuse her?
i5 MRL D'ANGELD: A brief response, sir? 15 MS. ZANHISER: No, Yout Honor.
16 THE COURT: Sure. 16 ML D'ANGELO: No, Your Hongr,
17 MR D'ANGELO: As Plalntiffs Cxhibit 12 17 THE COURT: Okay. So she b5 excused.
18 indicates, chocks are not part of the materials that 18 MR. D'ANGELO: Well, except that we are going to
19 were submitted. And we certalnly dispute the 18 he admitting F, and my next wikhess s very short, s0 1
1paeru 20 tharacterization that any redetermination that was 1zase 20 would ask that she remain untll we -
21 performed same {we oc three months after this fawsuit 21 THE COURT: She remaln sut ia the halfway?
22 was flad -~ We believe the redetermination occurred 22 MR. 'ANGEL{): In the hallway, I don't car.
23 sommetime In the fate spring of 2006, -- was welk pask 23 THE COURT: Well, you Can rernzin out in the
24 the point in time where an investigatar had any 24 hallway ar you can remain in the courtroom. Thank you.
25 autharity -- fegal autharity to ack. Therefore, we do 25 MR, ROGERS: The detendant would recall Jercy
132 134
1 w0t befieve she was acting in accordance with kegal 1 Carhett.
2 duties. 2 THE COURT: Okay.
3 Aad finally, there certainly 15 case authority far 3 JERQME CORSETT,
4 the praposition that in erder for o surmnary ta be 4 having been first goly sworn, was examined and testified under
5 admikted, not anky must the underiying information also 5  cath as fallows:
6 te admissthle, but there is case authority for e 6 DIRECT EXAMINATION
7 progosition tirat it sust be introduced and admitted. 7 BY MR ROGERS;
8 You ¢an rely on the sisamary, but you have to presenat 8 Q. Mr. Corbett, Fve handed you Defendant’s Exhibit
9 tha source documentation. That hasn't occurred here. 9 ¢ Is this - UTs addressed ko 3 Mark Wilmhoff. Wha I
1z 10 MS, FANHISER: Fhe sourte d@meMatien has been szaees 10 Mark Wikmhoff?
11 proseated. 1k ls the PW-15 which have been tdentified 11 A, Mark Wilmhoff is tha payroll accountant for
12 as Pefendant's Exhthit F. The PW-1 is 3 government 12 #onarch Construction Company. He works for me.
3 record. 1615 a spreadsheet identifying the bours 13 Q. Qkay. And the groject at Issue was the public
4 worked by the emaloyee and the other things that 14 authority, Miarml University?
15 Ms5. Hetteshenerer -- P'm golng to just call you Sharl, th A. Yes, iEwas.
16 sorry. And the feinge benefit credits, all those 16 Q. And what is Defendant's Exhibit C?
17 things, prevaiting wage rate, Just Exhibit € Is 2 17 A. Exhibit Cis a copy of a fax that we received from
18 summary of that document. Alsa, Shari did ot testiy 18  Mike Creager at Miami University in respanse to our request ta
19 that her review of documents was lirnited to the 19 verify the current grevailing wage rate in effect on this
zsew 20 documents identified i Plaintiff's Exhiblt 12. waou 20 project.
21 THE COURT. Well, the Caurt belizves that it is an 21 Q. Okay. Then I have also handed you Defendant's
22 803.8 exceplion to the hearsay nule, which is public 22 Exhibit D as in David? .
23 recards and reports. Essentially, it talks about 23 A Yes
24 recards, veports, skatements, oF data compilations in 24 Q. what is Defendant's Exbibit D7
25 any form of public offices or agencles settng forth 25 A, Exhibit D is a letter from Mike Creager correcting
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1 the information that he sent to us on the fax of March 15th 1 I then extended those hours times the rates to
2 which shows the — actually e correct prevailing wage rate 2 comoup with the gross pay that should have been affected by
3 that should have baen In effect in March of 2005, 3 this rate increase. The colurmn laheled NCC dIff 15 Just the
4 Q. and are we talking about bricklayers betng the 4 total of the rate change, the regular and the overtime. Aoad
5  classitficatioa that we have been falking ahout In this 5 then the net revised 1s the culumn that T've cateulated that
§  lawset? 6  Honarch Constouction Campany is respansibie for. And that is
7 A, Yes. 7 tha gross amount determined by the state lesz the portion that
8 MR ROGERS: 1 would move the admission of 8 Is the responsibhlity of the state autharity that — for
9 Defendant's Exhibits C and O at this time. 9 failing to nolify of the rate change I a timely manner.
12w 10 THE COURT: Any objection? Weren't they adimitted 1rapn 10 G Ithink that you Just finlshed & out, by T just
b3 atready? 11 want to clarify to make sure that the recard Is clear. The
12 MR ROGERS: Okay, I'm sorry. 12 NCC difference column, Is that the amount attabutable to the
13 THE COURT: T thought we pretty muchk had gotten 13 perdod when Miand had net netified Monarch of the comrect
14 past that, 14 prevailing wage?
15 MR, ROGERS: Sorry for that. 15 A. That's correct. Thattotals 12,102.57,
16 THE COURT: T woutds't knaw that, but Chrls krows 16 B4R ROGERS: And then at this polnat, T woukl move
17 all things which vocar In this courtroom. Se if she 17 the admission of Defendant's Exhibit F, All the pages
18 says yes, then they were admitted. 18 behing the summary sheet are PW-15 that
19 Q. (BY MR ROGERS) Then T would ltve you to turi to 19 Ms. Hetteshelmerer satd she prepared and which T
wxarw 20 Defendant's €xhibit F 35 in Frank, sravm 20 befieve shouki come in under the same 803,8 exception.
21 A, Okay. 21 And then the summnary, Mr. Corbett just tastificd to,
22 Q. The first page of Defendant™s Exdiibit F, wiho 22 THE COURT: Mr. Dangeta?
23 grepared tiis document? 23 ME. D'ANGLLO: The same oblections, Your Honer, as
24 A. I prepared this spreadsheet. 24 well as - { did articulate in day one. I falled ko
25 Q. And what - would you take the Court through each 25 today, but cerfainly incorporate i, anyway. But these
136 138
1 colemn and explain to the Court what you are daing on this 1 are afsa, in our view, it the nature of settement
2 chart? First of all, the pesple listed on the feft-hand side, 2 negetiations which would also tre a basls For exclaslon.
3 are these the current platatiffs in this lawsuit? 3 THE COURT: The Court wauld admit them over your
4 A. The plaintiffs in the lawsuit, yes. 4 objection,
5 Q. 0Dkay. Then take the Coust, please, thircugh each 5 MR, D'ANGRLO: Thank you.
6 cofwnn and show the Court what vou did. 6 MR. ROGERS: A, that is all the questiens 1 have
7 A, Okay, And this is a similar worksheet as the — 7 for Me. Corbett. 0, U don't have any nieed st this
8  tothe one we went tisough in eadlier Yanuary, Butitis 8 gaint for Ms. Hettesheimerer unless Mr. D'Angelo does.
9 pased an the Gnal PW-1s. I befieve the state refers to them 9 MR OANGELO: T don't thlok so.
zww 10 as the detailed calculations. I tonk the FW-1s from the stats e 10 MR ROGERS: [ just reeded her tn case of an
11 of Ohlo and induded in the first coluns as of 1/29/07 the " Issue,
12 cwrrent per the siale. And those are the gross amounts that iz MR DPANGELO: Waald you mind waiting just in
13 the state determined wore duc to the plaintitts. 13 case?
14 1 then ook the regutar haurs from July 16t 14 MR. ROGERS: | iiave no questions.
15  which was the effective date of the wage increase that we 15 THE COURT: So then the witness will be —
16 reccived in March of 2005 from Miamf University. The reguiar 18 MR, ROGERS: I itk it Is proper far cross.
17 hours and the overtime hotrs from July 16th, 2004, through 17 THE COURT: Oh, I'm sorry.
18 warch 28th, 2005, which that March 28th would have heen the 18 MR, DANGECO: § do just have a fow, Judge.
19 first pay period that Salyars was officially notified of the 18 THE COURT: Go ahead.
wsies 20 wage Increase., wsru 20 MR O'ANGELD: Thank you.
21 1t was a 9% cent an hour Increase, sa the 21 CROSS-EXAMINATION
22  journeyman rate should kave gone up §5 cents. The overtime 22 BY MR, DANGELD:
23 rate would have been one 2ad a half times that, $1.43, The 23 Q. v, Corbett?
24 rate did not atfect the labarers, so In some cases there are 24 A, Yes, Jerry is fine.
25  no changes to the amounts determined by the statc. 25 G Yhank you, Jerry. When you indicated with respect

Tracy D. Greeae, RMR
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Westlaw.
29CFR.§55

Effective: January 18, 2009

Code of Federal Regunlations Curreniness
Title 29. Labor
Subtitle A, Office of the Secretary of Labor
=@ Part 5. Labor Standards Provisions Applicable
to Contracts Covering Federally Financed and
Assisted Construction {Also Labor Standurds
Provisions Applicable to Nonconstruction Con-
tracts Subject to the Contract Work Hours and
Safety Standards Act) (Refs & Annos)
=@ Subpart A. Davis-Bacon and Related Acts
Provisions and Procedures (Refs & Annos)

~ § 5.5 Contract provisions and reiated
matters.

(2) The Apency head shall canse or vequire the contract-
ing officer to inscrt in full in any contract in excess of
$2,000 which is entered into for the actual construction,
alteration aund/er repair, including painting and decorat-
ing, of a public building or public work, or building or
work financed in whole or in part from Federal funds or
in accordance with guarantees ol a Federal apgeney or
financed from funds obtained by pledge of any contract
of a Federal agency to make a loan, grant or annnal con-
tribution {except where a different meaning is expressly
indicated), and which is subject to the labor standards
provisions of any of the acts listed in § 3.1, the folow-
ing clauses (or any modifications thercof to meet the
particalar needs of the agency, Provided, That sach
modifications are first approved by the Deparment of
Labor):

(1) Minimum wages.

(i) All laborers and mechanics employed or work-
ing upon the site of the work (or under the United
Statcs Housing Act of 1937 or under the Housing
Act of 1949 in the construction or tdevelopment of
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the project), will be paid unconditionally and not
lcss often than once a week, and withoul sub-
sequent deduction or rebate on any account {except
such payroll deductions as arc permitted by rogula-
tions issued by the Secretary of Labor under the
Copeland Act (29 CFR part 3} ), the full amount of
wages and bona fide fringe benefits (or cash equi-
valents thereof) due at time of payment computed
at rates not less than those contained in the wage
determination of the Secretary of Labor which is al-
fached hercto and made a part hereof, regardless of
any contractual relationship which may be alleged
to cxist between the contractor and such laborers
and mechanics.

Contributions made or costs reasonably anticipated
for bona fide fringe benefits under section 1(b}(2)
of the Davis-Bacon Act on behall of laborers or
mechanics are considered wages paid ta such
laborers or mechanics, subject to the provisions of
paragraph {a}{1)(iv)} of this section, also, regular
contributions made or costs incurred for more than
a weekly period (bui not less often than guarterly)
under plans, funds, or programs which cover the
particular weeldy period, are deemed to be con-
structively madc or incurred dunng such wockly
peried. Such laborers and mechanics shall be paid
the appropriate wage rate and fringe bencfits on the
wage determination for the classification of work
actually performed, without repard to skill, except
as provided in § 5.5(a){4). Laborers or mechanics
porforming work i more than one classification
may be compensaicd at the raic specificd for cach
classification for the time actually worked therein:
Provided, That the employer's payroll records ac-
curately set forih the time spent in each classifica-
tion in which work is performed. The wape determ-
ination (incleding any additional classification and
wage rates conformed under paragraph (a){(1)(i) of
this  scction) and the Davis-Bacon poster
(WH-1321) shall be posted at all times by the con-
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tractor and its subcontractors at the site of the work
n & prominent and accessible place where it can be
casily scen by the workers,

{ii}{A) The contracting officer shall require that any
class of laborers or mechanics, including helpess,
which is not hsted in the wage determination and
which is to be employed under the contract shall be
classified in conformance with the wage determina-
tion. The contracting officer shall approve an addi-
tional classification and wage rate and fringe bene-
fits therefore only when the {ollowing criteria have
been met:

(1) The work to be performed by the elas-
sification, regquesied is not performed by a
classification in the wage detenmination; and

{2} The classification is utilized in the area
by the constiuction indusiry; and

(3} The proposed wage rate, including any
bona fide frinpe benefits, bears @ rcason-
able relationship (o the wage rmates con-
{amed in the wage detenmination.

(13) If the contractor and the laborers and mech-
anics to be employed in the classification (if
known), or their representatives, and the con-
tracting officer agree on the classification and
wage rate (incloding the amount designated for
fringe benefits where appropriate), a report of
the action taken shall be sent by the contracting
officer to the Administrator of the Wage and
Hour Division, Employment Standards Admin-
istration, U.S. Department of Labor, Washing-
ton, DC 20210, The Administrator, or an au-
thorized representative, will approve, modily,
or disapprove every additional classification
action within 30 days of receipt and so advise
the contracting officer or will notify the con-
fracting ‘officer within the 30-day peried that
additional time is necessary.

Pagclof9
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(C) In the event the contractor, the laborers or
mechanics o be employed in the classification
or their representatives, and the contracting of-
ficer do not agree on the proposed classifica-
tion and wage rate {including the amount desig-
nated for fringe bencfits, wherc appropriate),
the contracting officer shall refer the questions,
including the views of all intercsted partics and
the recommendation of the contracting officer,
to the Administrator for determination, The
Administrator, or an authorized representative,
will issue a determination within 30 days of re-
ceipt and so advise the contracting officer or
will notify the contracting officer within the
30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits
where appropriatc) determined pursuant (o
paragraphs (@}(1)(H)BY or (C) of this scction,
shall be paid to all workers performing work in
‘the classification under this contract from the
first day on which work is performed in the
classification.

(iti) Whenever the minimwm wape rate prescribed
in the contract for a class of laborers or mechanics
includes a fringe benefit which is not expressed as
an howly rate, the contractor shall either pay the
benefit as stated in the wage determination or shall
pay another bona [ide fringe benefit or an hourly
cash cquivalent thereof.

(iv} If the contractor does not make payments o a
trustee or other (hird person, the contractor may
consider as part of the wages of any laborer or
mechanic the amount of any costs recasonably anti-
cipated in providing bona fide fringe bencelits under
# plan or program, Provided, That the Sceretary of
Labor has found, upon the written request of the
coniractor, that the applicable standards of the Dav-
is-Bacon Act have been met. The Secretary of
Labor may require the contractor to set aside in a
separate account assets for the mesting of obliga-
tions wnder the plan or program.
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(2) Withholding. The (write in name of Federal
Agency or the loan or grant recipient) shall upon 15
own action or upon written request of an anthonzed
representative of the Depaniment of Labor withhold
or caus¢ to be withheld from the contractor under
this conlract or any other Federal contract with the
same prime contractor, or any other federally-as-
sisted contract subject to Davis-Bacon provailing
wage requircments, which is held by the same
pritne contracior, so much of the acerued payments
or advances as may be considered necessary to pay
laborers and mechanics, including apprentices,
trainees, and helpers, employed by the contracior or
any subcontractor the full amount of wapes re-
quired by the contracl. In the event of failure o pay
any laborer or mechanis, including any apprentice,
traince, or helper, employed or working on the site
of the work (or under the United States Housing
Act of 1937 or under the Housing Act of 1949 in
the construction or development of the projeet), all
or part of the wages required by the contract, the
(Agency) may, after written notice to the contract-
or, sponsor, applicant, or owner, take such action as
may be necessary to cause the suspension of any
-farther payment, advance, or guaraniee of {funds un-
til sach violations have ceased.

{3) Payrolls and basic records.

(i) Payrolls and basic records relating thereto shall
be maintained: by the contractor during the course
of the work and preserved for a period of three
years thereafter for all laborers and mechanics
working at the site of the work (or under the United
States Housing Act of 1937, or under the Housing
Act of 1949, in the construction or development of
the pioject). Such records shall contain the name,
address, and social security nwmber of cach such
worker, Iis or her comrect classification, hourly
rates of wages paid (including rates of contributions
or costs anticipated for bona fide fringe benefits or
cash equivalents thereof of the types described in
section 1(b)}(2HB) of thc Davis-Bacon Act), daily
and weekly number of hours worked, deductions
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made and aclual wages paid. Whenever the Secret-
ary of Labor bas found under 29 CFR 5.5(a)(1){iv)
that the wages of any laborer or mechanic include
the amount of any costs reasonably anticipated in
providing benefits under a plan or program de-
scribed in section 1{BY2)(B) of the Davis-Bacon
Act, the contractor shall maitain records which
show that the comsmitiment to provide such benefits
15 enforceable, that the plan or program is finan-
cially responsible, and that the plan or program has
been commumcaled in writing to the laborers or
mechanics affected, and records which show the
costs anticipated or the actual cost incurted in
providing such benefits. Contractors employing ap-
prentices or trainecs under approved programs shall
maintain writlen gvidence of the registration of ap-
prenticeship programs and certification of traince
programs, the regisiration of the appremtices and
trainees, and the ratios and wage rates prescribed in
the applicable programs.

(i))(A) The contractor shall submit weckly for each -
week in which any contract work is performed a
copy of all payrolls to the (wiite in name of appro-
priate federal agency) if the agency is a party to the
contract, but if the agency is not such a party, the
contractor will submit the payrolls to the applicant,
spongoz, or owner, as the case may be, for transmis-
sion to the (write in name of agency). The payrolls
submitted shall set out accurately and completely
all of the information required to be maimtained un-
der 29- CFR 5.5(a)(3)(1), except that full social se-
curity nuinbers and home addresses shall not be 1n-
cluded on weekly transmittals. Instead the payrolls
shall only need 1o include an individually identify-
ing number for each employee (e.p., the last four

" digits of the cmployee's social securily number).

The required weekly payroll information may be
submitted in any form desired. Optional Form WH-
347 is available for this purpose from the Wage and
Hour Division Web site at -
tp/fwww.dol.goviesa/whd/forms/wh347instr.him  or
its successor site. The prime confractor is respons-
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ible for the submission of copics of payrolls by all
subcontractors.  Contraclors  and  subcontractors
shall maintamn the full social security number and
current address of each covered worker, and shall
provide them wpon request o the (wrile 1 name of
appropriate federal agency) if the agency is a parnty
to the contract, but if the agency is not such a party,
the contractor will submit them to the applicant,
spousor, or owner, as the case may be, for transmis-
sion to the {wiite in name of apency), the contract-
or, or the Wage and Hour Division of the Depari-
ment of Labor for purposes ol an investigation or
audit of compliance with prevailing wage require-
ments. It is not a violation of this section for a
prime contractor to require a suhcontractor o
provide addresses and social security mumbers to
the prime contractor for its owp records, without
weekly submission to the sponsoring government
agency (or the applicant, sponsor, or owner).

(B) Each payroll submitfed shall be accompan-
ied by a “Statement of Compliance,” signed by
the contractor or subcondractor or his or her
agent who pays or sapervises the payment of
the persons employed under the confract aund
shall certify the following:

(1) That the payroll for the payroll period
contains the information required to be
-provided uander § 3.5 (@(3)(Gi) of Regula-
tions, 29 CFR part 5, the appropriale in-
formation is being maintained under § 5.5
(@)(3)(i} of Regulations, 29 CFR part 5,
and that such ioformation is correct and
completo;

() That each laborer or mechanic
{including each helper, apprentice, and
traince) cmployed on the contract during
the payroll period has been paid the full
weekly wapes ecarned, without rebate,
either dircctly or indirectly, and that no de-
ductions have been made either directly or
indirectly from the full wages earned, other
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than permissible deductions as set forth in
Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been
paid not less than the applicable wage rates
and fringe benefits or cash equivalents for
the classification of work perfonned, as
specified in the applicable wage determin-
ation incorporated into the contract.

(CY The weckly submission of a properly ex-
ceuted certification set forth on the reverse side
of Optional Form WH-347 shali satisty the re-
quirement for submission of the “Statement of
Compliance” required by paragraph
(D3)D(B) of this section.

(I3 The falsification of any of the above certi-
fications may subject the contractor or subcon-
fractor to ¢ivil or crimingl prosecution under
section 1001 of title I8 and section 231 of title
31 of the United States Code.

(iit) The contractor or subcontractor shall make the
records required under paragraph (2)(3)(i} of this
section availeble for inspection, copying, or tran-
seription by authorized represcntatives of the (write
the name of the apency) or the Department of
Labor, and shall permit such rcpresentatives to in-
terview employees during working hours on the
job. If the contractor or subcontractor fails to sub-
mit the required records or to make them available,
the Federal agency may, after written notice to the
confractor, sponsor, applicant, or owner, take such
action as may be necessary to cause the suspension
of any further payment, advance, or guarantee of
funds, Furthermore, failure to submit the reguired
records upon request or to make such records avail-
able may be grounds for debament action pursvand
029 CFR 5.12.

(4} Apprentices and trainees--

(i) Apprentices. Apprentices will be permitted to
work at less than the predetermined rate for the
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work they performed when they are employed pur-
suant to and individually registered in a bona fide
spprenticeship  program registered with the U5,
Pepartment of Labor, Employment and Training
Administration, Office of Apprenticeship Training,
Employer and Iabor Services, or with a State Ap-
prenticeship Agency recognized by the Office, or if
a person is employed in his or her first 90 days of
probationary employment as an apprentice in such
an apprenticeship program, who is not individually
registered in the program, but who has been certi-
ficd by the Office of Apprenticeship Training, Em-
ployer and Labor Services or a Statc Apprentice-
ship Apency (where appropriate) to be eligible for
probationary employment as an apprentice. The al-
lowable ratio of apprentices to journcymen on the
job site in any craft classification shall not be great-
er than the ratio permilied to the contracior as to the
entire work force under the registered program.
Any worker listed on a payroll at an apprentice
wage rate, who is not registersd or otherwise em-
ploved as stated above, shall be paid not icss than
the applicable wage rate on tlie wage delermination
for the classification of work actually perfermed. In
addition, any apprentice performing work on the
job site in excess of the ratio permiticd under the
registered program shall be paid not less than the
applicable wage rate on the wage detcrmination for
the work actually performed. Where a contractor is
performing construction on a project in a locality
other than that in which s propram is registered,
the ratios and wagce rates (expressed in percentages
of the journcyman's howrly rate) speoificd in the
contractor’s or subcontractor's registered program
shall be observed. Every apprentice must be paid at
not less than the rate specified in the registered pro-
gram for the apprentice’s level of progress, ex-
pressed as a percentage of the journeymeén hourly
ratc specificd in the applicable wage determination.
-Apprentices shall be paid fringe benefits in accord-
ance with the provisions of the apprenticeship pro-
gram. If the apprenticeship program does not spe-
cify fringe benefits, apprentices must be paid the
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{ull amount of fringe benefits listed on the wage de-
termination for the applicable classification, If the
Administrator delermines that a different practice
prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that de-
lenmination, In the event the Office of Apprentice-
ship Traiving, Employer and Labor Services, or a
State Apprenticeship Agency recognized by the Of-
fice, withdraws approval of an apprenticeship pro-
gram, the contractor will no longer be permiutied to
utilize apprentices at less than the applicable prede-
tecminsd rate for the work performed until an ac-
ceptable program is approved.

(ii) Trainces. Except as provided in 29 CFR 5.16,
trainees will not be permitted to work at less than
the prodetermined rate for the work performed un-
less they are employed pursuant to and individually
registercd in a4 program which has received prior
approval, evidenced by formal certification by the
U.5. Department of Labor, Employment and Train-
ing Administration. The ratio of trainees to journey-
men on the job site shall not be grealer than permit-
ted under the plan approved by the Employment
and Training Administration. Bvery trainee must be
paid at uot less than the rate specified in the ap-
proved program {or the (raince's level of progress,
cxpressed as a percentage of the journeyman houorly
rate specified in the applicable wage determination.
Trainees shall be paid fringe benefits in accordance
with the provisions of the trainee program. If the
trainee program do¢s not mention fringe benefits,
trainces shall be paid the full amount of fringe be-
nefits histed on the wage detormination unless the
Administrator of the Wage and Hour Division de-
termines that there is an apprenticeship program as-
sociated with the corresponding journeyman wage
rale on the wage determination which provides for
fess than full fringe benefits for apprentices. Any
cmployee listed on the payroll at a trainee rate who
15 not registered and participating i a training plan
approved by the Employment and Training Admin-
istration shall be paid not less than the applicable
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wage rate on the wage determination for the classi-
fication of work actually performed. In addition,
any trainee performing work on the job sife in ex-
cess of the ratio permitted under the registered pro-
gram shall be paid not less than the applicable wage
sate on the wage determination for the work actu-
ally performed. In the eventl the Employment and
Training Administration withdraws approval of a
training program, the contractor will no longer be
permitted to utilize trainees at less than the applic-
able predetermined rate for the work performed un-
1il an acceptable program is approved.

{iii) Bqual employment opporfunity. The utilization
of apprentices, trainces and journcymen under this
part shall be in conformily with the equal employ-
ment opportunity requirements of Excoutive Crder
11246, as amended, and 29 CFR part 30.

{5) Compliance with Copeland Act requirements.
The contractor shall comply with the requircinents
of 28 CFR part 3, which arc incorporaled by refer-
ence in this contract.

{6) Subcontracts. The contractor or subcontracior
shall inseri in any subcontracts the clauses con-
tained in 29 CFR 5.5(a)(1) through (10 and such
other clanses as the (write in the name of the Feder-
al apency) may by appropriate instructions require,
and also a clause requiring the subconlractors to in-
chude these clauses in any lower tier subcontracts.
‘The prime contractor shall be responsible for the
compliance by any subcomtractor or lower lier sub-
contractor with all the confract clauses in 29 CEFR 5.5,

{7) Contract termination: debarment. A breach of
the contract clauses in 29 CFR 5.5 may be grounds
for termination of the contract, and for debarment
as @ contractor and a subcontractor as provided in
29 CFR 5.2,

(8) Compliance with Davis-Bacon and Related Act
requirernends. All mlings and imterpretations of the
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Davis-Bacon and Related Acts contained in 29 CI'R
pars 1, 3, and § are hercin incorporated by refer-
ence in this contract,

(9} Disputes concerning labor standards. Pispules
arising out of the labor standards provisions of this
coptract shall not be sobject to the general disputes
clause of this contrzct. Such disputes shall be re-
solved in accordance with the procedures of the De-
partment of Labor sol forth in 29 CFRL parts 5, 6,
and 7. Dispules within the meaning of this clause
include disputes between the contractor (or any of
its subcontractoss) and the contracting agency, the
1.5, Department of Labor, or the employecs or
their representatives.

{10} Certification of eligibility.

{i) By entering into this contract, the contractor cer-
tifies that neither it (nor he or she) nor any person
or firm who has an interest in the contractor's firm
is a person or firm inehigible to be awarded Govern-
ment contracts by virtue of section 3a) of the Dav-
is-Bacon Act or 29 CFR 5.12{a)(1).

(ii) Mo part of this contract shall be subcontracted
1o any person or firm incligible. for award of a Gov-
ernment contract by virtue of section 3{(a) of the
Davis-Bacon Act or 29 CFR 5.12(a)(1).

(it} The penalty for making false statements is pre-
scribed in the U.S. Criminal Ceode, 8 U.S.C. 1001.

(1) Contract Work Hours and Safety Standards Act. The
Agency Head shall cause or require the comtracting of-
ficer to insert the following clauses set forth in para-
graphs (b)(1), (2, (3), and (4) of this section in full in
any coutract in an amount in excess of $100,000 and
subject to the pvertime provisions of the Contract Work
Hours and Safety Standards Act. These clanses shall be
inseried in addition 1o the clauses required by § 5.5(a)
or 4.6 of part 4 of this title. As used in this paragraph,
the terms laborers and mechanics inchule watchmen and
guards.
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{1} Overtime requircments. No contractor or sub-
contractor confracting for any part of the confract
work which may reguire or involve the employment
of laborers or mechanics shall require or penmit any
such laborer or mechanic in any workweek in
which he or she is employed on such worle to work
in excess of forty hours in such workweek unless
such laborer or mechanic receives compensation at
a rate not less than one and one-half times the basic
rate of pay for all hours worked in excess of forty
hours i such workweck.,

{7) Violation; liability for unpaid wages; liquidated
damages. In (he event of any violation of the clause
set forth in paragraph (b){(1} of this section the con-
tractor and any subcontractor responsible therefor
shall be liable for the unpaid wages. [n addition,
such contractor and subcontractor shall be liable fo
the United States (in the case of work done under
contract for the District of Columbia or a tertitory,
to such District or to such territory), for liquidated
damages. Such liguidated damages shall be com-
puied with respect to each individual laborer or
mechanic, including watchmen and guards, ¢m-
ployed in violation of the clause set forth in para-
graph (b)(1} of this section, in the sum of $10 for
cach calendar day on which such individual was re-
quired or permiticd to work in excess of the stand-
ard workweek of forty hours without payment of
the overtime wages required by the clause set lorth
in paragraph (b)(1) of this section.

{3) Withholding for unpaid wages and liquidated
damages. The (write in the name of the Federal
apency or the loan or grant recipient) shalt upon its
own action or upon wrilten request of an authorized
representative of the Depadment of Labor withhold
or cause to be withheld, from any moeneys payable
on account of work performed by the contractor or
subcontractor under any such contract or any other
Federal contract wifh the same prime contraclor, or
any other federally-assisted contract subject to the
Contract Work Hours and Safety Standards Act,
which is held by the same prime contraclor, such
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sums as may be determined to be necessary to satis-
fy any liabilities of such contractor or subcontractor
for unpaid wages and lquidated damages as
provided in the clause set forth in paragraph (b}(2)
of this section.

(4) Subcontracts. The contractor or subcontractor
shall insert in any subcontracts the clauses set forth
in paragraph (b)(1) through (4) of this section and
also a clause requiring the subcontractors to mclude
these clauses in any lower tier subcontracts. The
prime contractor shall be respongible for compli-
ance by any subcontractor or lower tier subcontract-
or with the clauses set forth in paragraphs (b)(1)
througls (4) of this section.

(¢) In addition to the clauses contamed in paragraph (b},
in any contract subject only to the Contract Work Hours
and Safety Standards Act and not to any of the other
statutes cited in § 5.1, the Agency Head shall cause or
require the contracting officer to insert a clause requir-
ing that the contraclor or subcontractor shall maintain
payrolls and basic payroll records during the cowsse of
the work and shall preserve them for a period of three
years from the completion of the contract for all
laborers and mechanics, including puards and walch-
men, working on the contract. Such records shall con-
tain the name and address of each such employee, social
sccurity mumber, correct classifications, howrly rates of
wages paid, daily and weekly number of hours worked,
deductions made, and actmal wages paid. PFurther, the
Agency klead shall canse or require the contracting of-
ficer to insert in any such contract a clause providing
that the records to be maimtained under this paragraph
shall be made available by the contractor or subcon-
tractor for inspection, copying, or transcription by au-
thorized representatives of the (write the name of
agency) and the Department of Labor, and the contract-
or or subcontractor will permit such representatives to
interview employees during working hours on the job.

(The information collection, recordkeeping, and re-
porting requirements contained in the following para-
graphs of this section were approved by the Office of

@ 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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29CFR.§55 Page 8
Management and Budget:

[ Paragraph OMB Control Number

(@)1 ii)(B) 1215-0140
(@} 1)(F)C) 1215-0140
{a)(1)(iv) 1215-0140
@)GXD) 1215-0140, 1215-0017
(@GHiN(A) 1215-0149
[¢) 1215-0149, 1215-0017

{29 FR 100, Jan. 4, 1964, as amended at 29 FR 134603,
Sept. 30, 1964; 30 FR 13136, Oct. 15, 1965; 36 FR
19304, Qct, 2, 1971; 40 FR 30481, July 21, 1975; 41 FR
10063, March 9, 1976; 47 FR 145, Jan. 5, 1982; 51 FR
12265, April 9, 1986; 54 FR 4243, Yan. 27, 198%; 55 FR
50150, Dec. 4, 1990; 57 FR 28776, June 26, 1992; 58
FR 58955, Nov. 5, 1993; 61 FR 40716, Aug. 5, 1996;
61 FR 68641, Dec. 30, 1996; 65 FR 69693, Nov. 20,
2000; 73 FR 77511, Dee. 19, 2008; 74 FR 2862, Jan.
16, 2009}

SOURCE: 48 FR 19541, April 29, 1983; 51 FR 12265,
Apil 9, 1984; 61 FR 40716, Aug. 5, 1996, 05 FR
80278, Dee. 20, 2000; 73 TR 77511, Dec. 19, 2008, wn-
less otherwise noted,

AUTHORITY: 53 US.C. 301; R.5, 161, 64 Stat, 1267;
Reorganization Plan No. 14 of 1950, 5 U.S.C. appendix;
40 US.C. 3141 et seq; 40 US.C. 3145 40 US.C.
3148; 40 U.S.C. 3701 et seq. and the laws listed in
5.1{a) of this part; Secretary's Order 01-2008; and Em-
ployment Standards Order Ne. 2001-01.; 40 US.C
276a-276a-T; 40 U.B.C. 276c; 40 U.S.C. 327-332; Reor-
ganization Plan No. 14 of 1950, 5 U.S.C. Appendix; 5
U.S.C. 301; and the stuiutes listed in scction 5.1(a) of
this part.

Z9C.FR.§55,29CFR §5.5
Cumrent through August 21, 2009; 74 FR 42571

@ 2009 Thomson Reuters
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Westlaw,
Civ. R. Rulc 17

Cc

Baldwin's Ohic Revised Code Annotated Currentness
Rules of Civil Procedure (Refs & Annos)
rg Title IV, Parties .

w Civ R 17 Partics plaintiff and defendant; capacily
(A} Rcal party in interest

Every action shall be prosecuted in the name of the real party in interest. An exccutor, administrator, guardian, bailee, trustee of
an express trust, a party with whom or inwhose namie a contract has been made for the benefit of another, or a party authorized
by statute may sue in his name as such representative without joining with him the party for whose benefit the action is brought.
When a statute of this state so provides, an action for the use or benefit of another shall be brought in the name of this state, No
action shall be dismissed on the grovnd that it is not prosecuted in the name of the real party in interest util a reasonable time
has been allowed afler objection for ratification of commencement of the action by, or joinder or substitution of, the real party
in interest. Such ratification, joinder, or substimution shall have the same effect as if the action bad been commenced in the name
of the real party in inferest.

(B) Minors or incompeteni persons

Whenever a minor or incompetent person has a representative, such as a guardian or other like fiduciary, the representative may
sue or defend on behalf of the minor or incompetent person. If a minor or incompetent person does not have a duly appointed
representative the minor may sue by a next fricnd or defend by a guardian ad litem. When a minor or incompetent person is not
otherwise represented in an action the court shall appoint a guardian ad liter or shall make such other order as it deems proper
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for the protection of such minor or incompetent person.

CREDIT(S)

(Adopted eff. 7-1-70; amended eff. 7-1-75, 7-1-85)

Current with amendments received through 5/8/09
Copr. () 2009 Thomson Reuters
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C

Baldwin's Ohio Revised Code Annotated Curreniness
Title XLI. Labor and Industry

=g Chapter 4115. Wages and Hours on Public Works (Refs & Annos)
~g Penalties
— 4115.99 Penalties

{A) Whoever violates section 4115.08 or 4115.09 of the Revised Code shall be fired not less than twenty-five
nor more than five hondred dollars,

() Whoever violates division (C) of section 4115.071, section 4115.10, or 4115.11 of the Revised Code is
guilty of a misdemeanor of the sccond degree for a first offense; for each subsequent offense such person is
guilty of a misdemeanor of the first degree,

CREDIT(S)

(1976 Y1 1304, off. 8-25-76; 1974 H 1170; 1969 1 436; 131 v 8 201; 1853 1 1)

Current through 2009 File 8, of the [28th GA (2009-2010), apv. by 7/16/09 and filed with the Secretary of State
by /16709,

Copr. (g} 2009 Thorpson Reuters
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