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Introduction

Defendant-Appellee Monarch Construcfion Company ("Monarch" or "the Company")

was the general contractor on a pnblic construction project. One of its subcontractors, Don

Salyers Masonry ("Salyers"), failed to pay $171,812.03 in prevailing wages to Salyers's

employees, unbelaiownst to Monarch. Salyers went out of business, leaving Monarch in the

lurch for Salyers's unpaid wages. The State, and the original 34 plaintiffs, sought from Monarcli

$368,266.34 in unpaid wages and $368,266.34 in penalties, as a result of their faulty

intcrpretation of the prevailing wage laws. In other words, the State and plaintiffs sought

$736,532.68 froni Monarch where only $171,812.03 was unpaid by its subcontractor.

Upon being provided notice, Monareh proved to tlie State that $171,812.03 was left

owing to the Salyers employees, which was less than half the original calculation of $368,266.34

left unpaid. Thirty-four employces filed this lawsuit, and 52 assigned their claim to the

Department of Coimnerce. Monarch paid the 52 employees, and the claims of the remaining 34

went to trial. Monarch now has paid the claims of all but four of the plaintiffs who pursue the

claim in this court. Only about $10,000 remains at issue.

Plaintiffs and their amici are wrong when they claim that the 25% penalty on unpaid

prevailing wages under R.C. 4115.10(A) is mandatory.' The statute says that plaintiffs "may"

recover a penalty. This is a penal statute that requires strict construction. The General Assembly

knew how to make a penalty mandatory, but it chose not to do so. Moreover, Plaintiffs admit

that the Director of Commerce can decide not to penalize a contractor under the provisions of

R.C. 4115.13(C). The provisions of R.C. 4115.16(B) are that a court stands in the shoes of the

1 'I'he participation of the State as amicus curiae on the penalty issue is puzzling. 'Phe State
received payment on behalf of the 52 employees without any penalty. The State's position now
that penalties are mandatory is inconsistent with its earlier position in this litigation.
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Director to make this deterrnination where an interested party sues. The courts below made the

necessary findings that absolve Monarch irom this pcnalty.

For this same reason, Monarch cannot be held liable for the 75% penalty payable to the

State, as Monarch did nothing wrong. Further, Plaintiffs have no standing to try to collect the

75% mandatory penalty that would go to the State and not to them, as the courts below properly

found. Plaintiffs sue to try to collect on behalf of another, and they liave no financial interest or

constithrtionally cognizable claim in payment by Monarch or receipt by the State of these monies.

The courts below also properly found the public authority, Miami University, the

responsible party for the period of time when it failed to provide notice to Monarch or Salyers of

the proper prevailing wage rate.2 Plaintiffs had Miarni as a defendant in this suit but they failed

to pursue their claim against it. This Court's decision in Ohio Asphalt Paving, Inc, v. Dep't of '

Indus. Relations (1992), 63 Ohio St. 3d 512 is relevant and on point. The courts below properly

followed it to hold the public authority liable to Plaintiffs in this situation for its shortcomings.

And again, Plaintiffs admit under R.C. 4115.05 that the Director can hold the public authority

liable for its faihire to notify of the cliange in the wage rate. Under R.C. 4115.16(B), this Court

stands in the shoes of the Director where an interested party sues, and the courts below made the

necessary findings that result in liability on the public autliority for its error.

Monarch is the unwitting and innocent party here that already has paid more than

$160,000 in prevailing wages uupaid by the defunct subcontractor. None of the deterrent

purposes of the penalty provisions of R.C. 4115 citcd by Plaintiffs and their arnici would be

selved by having a penalty cnforced here; the statutory scheme was applied properly below by

not enforcing penalties. Plaintiffs could have received the balance of their prevailing wage from

2 The amount at issue is $1,401.74 over the "Miami lack of notification" issue since the other 29
Plaintiffs owed money have not pursued this appeal.
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Miami, which was a co-defendant below, but they chose not to pursue this claim. lt is not the job

of this CoLUt to fix this litigation strategy mistake.

Monarch respectfully requests this Court to affirm the decision of the Twelfth District

Court of Appeals in its entirety.

Statement Of Facts

Miami hired Monarch as the general contractor of a student housing project at Miami.

(Tr. 58-59)3 Salyers was a Monarch subcontractor. (Tr. 59) Salyers went out of business

toward the end of the project, and it failed to respond to repeated inquiries from the Wage-Hour

Bnrcau of the Division of Labor and Workforce Safety of the Department of Coinmerce

("Conlmerce") for fringe benefit information related to prevailing wage compliance. (Tr. 33-35,

111) Aftei- repeated notices to Salyers that went unanswered by it, on December 12, 2005,

Commerce issued a determination that Salyers owed $368,266.34 in underpaid prevailing wages

and it assessed an equal ainount as a penalty. (P1. Ex. 9) 'This deter-mination notice also was sent

to Monarch; this was the first notice Monarch received of any investigation by Commerce. (Tr.

62, 130)

Prior to receipt of this notice, Monarch had investigated Salyers's compliance with the

prevailing wage statute and had been assured by botli Miaini and Salyers that Salyers was in

compliance. (Tr. 70-72, 61, 134; Def. Ex. C) Miami incorrectly told Monarch that an outdated

prevailing wage rate used by Salyers was still valid. (De£ Ex. C) Miami failed to inform

Monarch or Salyers of the correct prevailing wage rate until March 28, 2005, over eight months

after the rate changed on July 16, 2004. (Def. Bx. D; Tr. 134-35)

3"Tr." refers to the transcript of the trial proceedings in the Butler County Court of Common
Pleas, included within the record provided to this Court by the Twelfth District Court of Appeals
and excerpts of which are attached in the Appendix.
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After receipt of Commerce's detennination, Monarch was ablc to provide information to

Commerce from a review of Salyers's files indicating that a substantial amount of the alleged

deficiency had in fact been paid by Salyers in the lorm of fringe benefits. (Pl. Ex. 12; Tr. 43,

112-13, 119, 120-21) Commerce redetermined that Salyers had failed to pay $171,812.03 on

behalf of 86 employees. (Def. Ex. E) Monarch paid 52 of these employees througlt Commerce

without any suit being filed. (Tr. 45-46) No penalty was assessed by Commerce for these

en-iployees. Thirty-four of the 86 employees brought this suit against Monarch and Miami.

(Aniended Complaint) The 34 had been underpaid about $100,000, but they sought from

Monarch $225,518.26 in back wages. (Td.) Thcy also soughl a 25% penalty of about $56,000 on

their own behalf and a 75% penalty on behalf oi'the State of about $170,000. (Id.) Miami

succeeded on its motion to dismiss which Plaintiffs did not oppose. At trial (and before trial

through motion practice), Plaintiffs lost every material contested issue. The Court awarded

Plaintiffs $88,013.53. (10/17/07 Decision 6) This represented the unpaid prevailing wages

Monarcli lrad always agreed the Plaintiffs were owed by Salyers, less about $10,000 that was the

1-esponsibility of Miami for the period when it is undisputed Miami failed to provide timely

notice to Salyers or Monarch of a change in the prevailing wage rate.

Most Plaintiffs accepted the Court's award, leaving but seven to prosecute an appeal. Thc

Twelfth Disthict affirmed the trial court in its entirety. Only five of the Plaintiffs (one of whom

is owed nothing) prosecute this appeal, seeking approximately $3,400 more on their own behalf

($1401.74 due to the Miaini isstie and the balance in penalty) and about $6,000 in penalty on

behalf of the State.

-4-
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Appellee's Propositions of Law and Arguinents

1. Appellee's Proposition of Law No. 1: R.C. 4115.05 nrakes the public authority liable
for any back wages, ffires, damages, court costs and attorney fees where it fails to
notify a contractor or subcontractor of a change in prevailing wage rates.

The courts below properly reduced the aniount of underpaid prevailing wages owed by

Monarch under R.C. 4115.10(A) by the amount for which Miami was liable, under R.C. 4115.05,

dae to Miami's failure to notify Monarch and Salyers of the change in the prevailing wage rate.

Plaintiffs were not denied their full prevailing wage. They could have sought it from Miami, but

instead they sought it from Monarch, which is the wrong entity.4

R.C. 4115.05 provides that "the public authority is liable" for the amount of

underpayment caused by the public authority's failure to notify the contractor of a change in the

prevailing wage rate. Specifically, it states in pertinent part that:

Upon receipt from the Director of Colmnerce of a notice oi' change
in prevailing wage rates, a public authority shall, within seven
working days after receipt thereof, notify all affected contractors
and subcontractors with whom the public autliority has contracts
for a public improvement of the changes and require the
contractors to make the necessary adjustments in the prevailing
wage rates.

If the Director determines that a contractor or subcontractor has
violated Sections 4115.03 to 4115.16 of the Revised Code because
a public authority has not notified the contractor or subeontract.or
as required by this section, the public authority is liable for any
back wages, fines, damages, court costs, and attorneys fees
associated with the enforcement of said sections by the Director for
the period of time rumiing until the public authority gives the
required notice to the contractor or subcontractor.

4 Monarch notes that there is nothing in R.C. 4115 or its regulations that hold contractors liable
for a subcontractor's failure to pay prevailing wages. Plaintiffs were employed by Salyers, not
Monarch. R.C. 4115 is in contrast to the Federal Davis-Bacon Act regulations that do explicitly
make contractors liable for their subcontractors. 29 C.F.R. § 5.5(a)(6). There is no statutory
basis to hold Monarch liable for any of the claims at issue.

-5-
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It is undisputed Miami failed to provide notice of the change in rates as it was obligated

to do by statute. Miami's failure to notify Monarch or Salyers of the correct prevailing wage rate

was properly taken into account by the tiial court when assessing Monarch's liability and was

properly affirmed by the Twelfth District in Bergtn.an v. Monarch Constr. Co. (Ohio App. 12

Dist.), 2009-Ohio-551, at ¶ 68, 2009 WL 295396 ("Having found that R.C. 4115.05 placed

liability on Miami for not providing the change in prevailing wage rates, the trial court did not

err in discounting the ainount Monarch owed Plaintif3-s.").

The arguments of Appellants, the Trade Council, and the State witli regard to Miami's

liability are without merit. In Ohio Asphalt Paving, Inc. v. Dep't oflndus. Rel. (1992), 63 Ohio

St. 3d 512, 517, this Court held that contractors are liable for the full amount of underpaid

prevailing wages owed to an employee "except as provided in R.C. 4115.05." Id. at 517

(emphasis added). This Court explained that R.C. 4115.05 "places liability upon the public

authority whenever it fails to notify the contractor of any changes in the prevailing rate of wages

during the life of the contract." Id. at 517 n.2 (emphasis added).

Plaintiffs wrongly claim that they will be denied their prevailing wage if the decisions

below stand. R.C. 4115.05 plainly states that "the public authority is liable" due to its failure to

provide the required notice. Plaintiffs named the public authority as a defendant in this action

but they failed to pursue their R.C. 4115.05 rights against it. R.C. 4115 is not clear about how to

enforce this R.C. 4115.05 right. This Court filled the gap in Ohio Asphalt Paving allowing a

contribution right for the contractor under the facts in that case. The courts below properly

applied Ohio Asphalt Paving to require Plaintiffs to proceed directly against the public authority

here.

-6-
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Plaintiffs and arnici Trades Council argue that Monarch should be required to pay the full

amount of underpaici prevailing wages owed to Appellants and permitted separately to bring a

contribution action against Miami. (Appellants' Brief 6; Trades Council Brief 14) But while

this Court's decision in Ohio Asphalt showed that courts may exercise their equitable powe -s in

the prevailing wage context, it does not require that the equitable remedy always be oilly a

contribution action. See Ohio Asphalt, 63 Ohio St. 3d at 517. In fact, a contribution action

would be an inappropriate remedy in this case. It would be inequitable to hold Monarch liable

for the full amount of underpaid prevailing wages when Monarch's and Miami's separate

liabilities are specific in amount and precisely attributable to each and where both were

defendants in this lawsuit. By contrast, in Ohio Asphalt the trial court could not precisely divide

the liability between the contractor and the public authority-the public authority's failure to

notify the contractor of its duty under the prevailing wage statute affected the entire

underpayment arnount, as did the contractor's negligence in failing to inform itself of its

statutory obligations. See id. at 516 (". . . both the public autliority and the contractor are

charged with ensuring compliance witli the prevailing wage provisions when entering into a

public improvement contract.") (emphasis added). 'I'hus, contribution was necessary to

apportion liability; this is not the case here.

In this case, the amount of underpaid prevailing wages for which Miami was liable under

R.C. 4115.05 was precisely known at the tnne of the trial court's decision. It was equitable to

reduce Monarch's liability, as the trial court did. It also serves judicial efficiency and avoids

unnecessary costly litigation, as Appellants' proposed contribution remedy would require an

entirely new lawsuit. On this basis the decision of the Twelfth District should be affirmed.

-7-
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The State, on the other hand, argues that Monarch is not able to recover from Miami at

all - not even by a contribution action - because the Director did not issue a determination

finding Miarni partially liable. (State of Ohio BLief 13-16) This argument ignores the force of

R.C. 4115.16(B) that courts take the place of the Director where an interested party5 files suit.

Plaintiffs and their amici seize upon the fact that the "Director" did not make the

detennination here that Miami failed to provide the statutory notice. 1'his is itTelevant.

R.C. 4115.16(B), in pertinent part, is that:

The Court in which the complaint is filed pursuant to this division
shall hear and decide the case and upon finding that a violation lias
occurred, shall make sucli orders as will prevent fnrther violation
and afford the injured persons the relief specified under Section
4115.03 to 4115.16 of the Revised Code. 7he Court's finding
that a violation has occurred shall have the sante consequences
as a like determination by the Director. (emphasis a(ided)

This Court recognized in State ex rel. Nat'l. Elec. Contractors Ass'n v. Ohio Bur. Of

Emp. Svcs. (1998), 83 Ohio St. 3d 179, 183-84, what is apparent from the statute, that courts sit

in the place of the Director when interested persons file suit. All parties agree that the Director

may find the publie authority failed to give notice of a rate change by virtue of R.C. 4115.05;

R.C. 4115.16(B) gives the courts this same ability.

Moreover, the interpretation of R.C. 4115.05 advanced by amici'frades Council and the

State would eliminate any opportunity for judicial review of the Director's lack of determination

save for mandamus actions. (See State of Ohio Brief 12 ("a contractor's liability can be partially

reduced, and a public entity can be held partially liable, only where the Director of Conimerce

issues a determination . ...") (italics in original) (other einphasis added)). Their interpretation of

5"Interested party" must include these Plaintiffs. Had the union filed suit on their behalf, the
union would be an "interested party" and R.C. 4115.16(B) would apply. Where these union
employees nominally file their own suit, the provisions of R.C. 4115.16(B) that courts sit in
place of the Director, cannot disappear. This would make the Director's decision here
unreviewable by courts except by mandamus, which makes a mockery of the statutory scheme.

-8-
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R.C. 4115 is wrong and it would deny due process to Monarcli. It is not plausible to suggest that

the General Assembly, in passing R.C. 4115.05, intended for the Department to be able to issue

or withhold detenninations regarding the liability of public authorities for any reason whatsoever

without these determinations being reviewable by the courts.

If this Court adopts the interpretation of R.C. 4115.05 advocated by the State, the State

would be able to ignore its legal obligations with impunity. The State, through its public

authorities, could fail to notify contractors of changes in the prevailing wage rate (which they are

required to do by R.C. 4115.05), and then the State, through Cominerce, could fail to recognize

the public authority's resulting liability under that same section in the Director's written

determination, and the courts could do nothing to correct the situation. (See State of Ohio Brief

12) In this way the State could ensure that all liability for underpaid prevailing wages would be

placed on contractors, even though R.C. 4115.05 places at least partial liability on public

authorities when they fail to provide required notices. Such a system does not provide Monarch

the constitutionally required due process.

7'he State argues that the trial court's holding with regard to Miami's liability is wrong

because it leaves room for contractors to drag the State into every prevailing wage case. This

reasoning is flawed for three reasons. First, the State can already be brought into prevailing

wage cases, as R.C. 4115.05 and R.C. 4115.16 make clear. Second, the State's plan would

permit it to completely shirk its duties and liabilities, violating due process. (The trial court

below properly used its equitable power to avoid that outcome). Third, contractors would still be

able to bring mandamus actions to require the Director to issue a determination regarding a

public authority's liability under R.C. 4115.05 each time the Director failed to do so; this would

-9-
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be a waste of resources for litigants, the State, aud the courts. Principles of judicial efficiency

therefore favor the approach taken by the courts below.

11. Appellee's Proposition of Law No. 2: The 25% penalty described in R.C.
4115.10(A) is discretionary.

Certified Conflict: Is the 25% penalty set forth in IZ. C 4115.10(A) a mandatory

penalty that rnaFst be eK forced against a party that violates prevailing wage

statutes if the violation is not the result ofstatutory misirtterpretation or payroll

errorP

A. The Penal Nature Of R C. 4115.10(A) Requires That The 25% Penalty Is
Dlscretlonary.

"I'his Court has held that the prevailing wage statute's penalty provision, R.C. 4115.10(A)

which says that the 25% penalty of unpaid prevailing wages "may" be awarded to employees, is

"penal in nature, and it must therefore be strictly constiued." Dean v. Seco Elec. Co. (1988), 35

Ohio St. 3d 203, 205. The use of "may" in the statute must be construed as intentional, and the

25% penalty viewed as discretionary. In this regard the decision below was correct and the

dceision by the Sixth District in Int'l Bh'd, ofL'lec. Workers Local Union No. 8 v. Stollsteinter

Elec., Inc., 2006-Ohio-3865 was incorrect.

Plaintiffs' position that "may" means "shall" recalls a discussion from a Lewis Cairoll

novel.

"When 1 use a word," Humpty Dumpty said, in a rather seornful
tone, "it means just what I choose it to mean - neither more nor
less."

"The qucstion is," said Alice, "whether you can niake words mean
so many different things."

"The question is," said Humpty, "which is to be master- that's
all."

Carroll, Through The Loolcing Glass (And lI'hat Alice Found There), Chapter 6 (1871). Given

that this is a penalty provision, contractors cannot be put in the position of having "words mean

-10-
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so many different things." The alleged ambiguity in the meaning of "may" must be resolved in

favor of Monarch. None of the other statutes cited by Plaintiffs and their amici for the

proposition that "may" can mean "shall" were penal provisions. This alone distinguishes

R.C. 4115.10(A) from the others.

B. 7'he Use Of "May" In R. C. 4115.10(A) Means 7he 25% Penalty Is

Discretionary.

The "inay recover" language used in R.C. 4115.10(A) (emphasis added) means that the

25% penalty is discretionary. Dorrian v. Scioto Conservancy Dist. (1971), 27 Obio St. 2d 102,

107 ("The statutory use of the word `may' is generally construed to make the provision in wirich

it is contained optional, peimissive, or discretionary.")

Appellants and amici 'frades Council and State of Ohio argue that "may" refers botli to

the 25% penalty and to the "calculation of miderpayments," and that because the damages

remedy resulting from the calculation of underpayments is central to R.C. 4115.10(A), the 25%

penalty payable to the plaintiff employee(s) must also be mandatory when a violation is found.

in other words, they argue that in the context of R.C. 4115.10(A) "may" actually means "must"

or "shall." This rewiites the statutc, which this Court may not do.

Notwithstanding this objection, this argument fails. An award of the full amount of

underpayments calculated under R.C. 4115.10(A) is a discretionary remedy; the prevailing wage

statute itself permits reductions in this amount by a court in cei-tain limited situations - even in

one situation expressly acknowledged by amicus State of Ohio. For exainple, even under the

State's view of the prevailing wage statute, the statute permits a court to reduce the amount of

unpaid prevailing wages owed by a contractor when the public authority is liable for all or part of

the unpaid wages because the public authority failed to notify the contractor of the correct

prevailing wage as determined by the Director of Commerce. See R.C. 4115.05. (State of Ohio
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Brief 12-13) The use of "may" in R.C. 4115.10(A) means exactly what it says--the 25% penalty

is not mandatory.

C. The Proper Use of "May"And "Shall" In Other Sections of The Prevailing
Wage Statute Show That The Drafters Knew How To Use These Words
To Achieve T heir Desired Goals.

"May" and "shall" are deliberately used according to their normal meanings in multiple

places in the prevailing wage statute. See R.C. 4115.99; R.C. 4115.16(D). Had the General

Assembly wished to make the 25% penalty mandatory it could have used such language. It did

not. The General Asselnbly's decision to use "may" rather than "shall" is made especially clear

in light of the fact that it used "shall" in the following sentence after it used "may" in

R.C. 4115.10(A). This is the wrong forum for Plaintiffs to seek a rewrite of the stathrte. This

complaint belongs with the General Assembly.

D. R.C. 4115_16(B) Places The Courts In The Same Position As The Director,
Who May Decide Not ?'o Require Penalties Per R. C. 4115.13(C).

As demonstrated earlier, when a lawsuit is filed by an interested pa-ty, the word "courts"

may be substituted for "Director" by virtue of R.C. 4115.16(B). Plaintiffs and their amiei admit

that the Director may decide not to issue penalties under the conditions set forth in R.C.

4115.13(C). Courts have this same discretion by virtue of R.C. 4115.16(B). For this additional

reason, the Sixth District in Int'l Bh'd. ofElec. Workers Local Union No. 8 v. Stollsteimer Elec.,

Inc., 2006-Ohio-3865 erred when it found that only the Director may decide not to require a

penalty. Courts have this same ability by virtue of R.C. 4115.16(B) in a suit by an interested

party.

E. No Purpose Is Served By Penalizing Monarch, The lnnocent Contractor.

The lower coults properly determined not to issue the 25% disciplinary penalty.

Monarch did nothing wrong and R.C. 4115 does not make a general contractor liable for the

-12-
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penalties arguably owed by its subcontractors. Monarch paid the unpaid prevailing wages owed

by Salyers, and it cooperated with Commel-ce in its investigation. No puipose would be served

by penalizing Monarch under these facts.

111. Appellee's 1'roposition of Law No. 3: Only the State has standing to require
payment of the 75% penalty to Commerce described in R.C. 4115.10(A).

Plaintiffs seek to "establish" as rnandatory a statutory penalty that has been enforced only

once in 17 years. (Tr. 46) Commerce did not obtain this penalty against Monarch with respect

to the 52 employees paid by Monarch tlirough Commerce outside this lawsuit.

Plaintiffs have no standing to raise this argument, for this claim belongs to the State, not

to Plaintiffs. They wrongly argue that their effort to enforce the 75% penalty payable to the State

is in their own interests, rather than in the interests of the State, and that they therefore have

standing. (Appellants' Brief 11) This Court has stated that: "Generally, a litigant must assert its

own rights, not the claims of tliird parties." City ofNorth Canton v. City of Canton, 114 Ohio St.

3d 253, 256, 2007-Ohio-4005, at ¶ 14. Only a "real party in interest" has standing. Ohio Civ. K.

17(A). `1'he proper test for whether a party is the "real party in interest" is "Who would be

entitled to damages?" See Young v. Merrill Lynch, Pierce, F'enner & Smith, Inc. (Ohio App. 8

Dist. 1993), 88 Ohio App. 3d 12, 16; Nuco Plastics, Inc, v. Universal Plastics, Inc. (Ohio App.

11 Dist. 1991), 76 Ohio App. 3d 137, 143; Lyons v. Chapman (Ohio App. 5 Dist. 1931), 40 Ohio

App. 1, 6. Plaintiffs are not entitled to the 75% penalty, which is payable to the Bureau's

enforcement fund. In fact, Plaintiffs are in the exact same financial position they would have

been in if the trial court had held that the 75% penalty was mandatory and awarded it to the

State. Plaintiffs have no interest in the 75% penalty and therefore do not have standing.

The following hypothetical example illustrates why there is no standing. Assume both

the 25% (to the employee) and 75% (to the State) penalties were indeed mandatory as Plaintiffs

-13-
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claim. If an employee were underpaid prevailing wages by his employcr, the employee could

enter into settlement negotiations with the employer. By statute, the employee would be entitled

to receive up to 125% of the underpayment amount, and the State would receive 75% of thc

underpayment amount if this case went to trial. See R.C. 4115.10(A). Thus the employer would

be obliged to pay 200% of the underpayinent amount if the employee pursued litigation. But if

the employee had standing - as Plaintiffs assert - with regard to the 75% penalty, then the

employee could settle his claims short of trial for 150% of the underpayment and pay none of

this to the State. This would allow the employce to receive more money through settlement thw)

he could receive through litigation, and it would also allow the employer to pay less than it

would be required to pay by a court under R.C. 4115,10(A). This example illustrates why these

Plaintiffs lack the standing to pursae this penalty.

Furthermore, the 75% penalty is not mandatory where the "underpayment by a contractor

or subcontractor was the result of a misinterpretation of the statute or an erroneous preparation of

the payroll documents" as determined by the Director. R.C. 4115.13(C). The courts take the

place of'the Director where an interested party files suit. R.C. 4115.16(B). The courts below

properly exercised their discretion to award no penalty, as, again, Monarch did nothing wrong.

R.C. 4115.10(A) does not penalize a contractor for the sins of the subcontractor.

The decision below should be affnmed.

-14-
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Conclusion

For each, and all, of the foregoing casons, Monarch respectfully requests this Court

af8nn the decision of the Twelfth District Court of Appeals with regard to eacli of Appellants'

propositions of law.
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2 APPEARANCES 2 THE COURT: Okay, Thisis Case No.

3 3 CV06-02-0605, which is captioned Stephen Be ma d
4 On f3ehal( of

U^14GEC^
q Pla ntlffs-

ESOSl^tiM 4 others vs. Monarch Construci'on Camoanv and others.
5

. .
The CDS Buildinq
202 North [rie S(reet

5 ft is befure the Court for Irial. Are both sides
6 loledo, OH 43624 ' c read to proceed?

r 7 MR. ROGERS: Monaich is road your Honor.
e a MR. D'ANGELO: Your I ionot just conlinue
s On Behalf of the Dere rd-dn

GREGORYROGERS 9 D'Angelo on behalf of thu plaintiffs we're read as
10 RACHEL ZANHISER, E50. 10 well425 W91nW Slrect
11 Sulte 1600

Cinctnnati, OH 45202 11 THE COtIRT: Oka . Well, let's toy proceed
12 12 opening statemenls.

13 13 MR. O'ANGELO: Your Hanor before we bogin, do
14 14 you have a preference with respect to the podium or
15 15 whether we stloulrl stand or be seated when we address
16 16 tha --

11 11 THE COURT: Well, here's -- tho- onlyissue I
1a 1 s have is that please understand that your record Is a

19 19 recording, okay. So if you venture too far (rom any
20 20 one microphone, the possibillty exists ttrat we may
21 21 not pick you up. Typically il you speak In a laud
22 22 normal tone, you will bave a record made, okay. So
23 23 i don't want to disr,'Uura ed from --g you from

24 - - 2a whztever is easiest for everyPoody. Chris typically
25 25 will be listenin and if somethin9 g goes -- if your
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1 cover letter and then there is an attachment whidt aiks --

2 goos through and asks tor differnnt various informatlan lo

3 be sent to us.

4 Q And I believe you were able L. review the

S investigative file in this case at some point in limu?

a A. Yes.

7 Q. Okay. AodisthisPlaintiKs - Plaintiff's

a Exhlblt 2, an llem tlcM was actually a part ot the

9 administrative invesiigabve file?

10 A. Yes, it was.

11 0 Now, (lid the employer supply anything io the

12 Invesliqator in response to PlalntilPs Fxllibit 2?

13 A. No. She never received any recurds.

14 Q. Okay. Plainliff's Exhibit 3 is vrage and hour

95 document pagos 1141 Ihr«igh 1144. Mr. Kennedy, cau you tell

16 the Court what Piaintiff's Exhibit 3 is?

17 A. Yos. That's our subpoena duces tec:um that we

18 sent to Don Salyers Masonry, requesting again the records

19 ihat were nol provnled pursuant to ttie March 241h letter.

20 And this was sant uut on Apfil 25th, 2005.

21 0 And did yourinvesligatorreceiva any reoords

22 in response to Plaintiff's Exhibit 3?

23 A. No, she's -- rw, she did not,

24 Q. Plaintiff's Fxhibif 4 is page 1173. Now, the

25 complaint was tiled in March uf'05; is that true?

1 A. Yes- Yes, it was filed March of'0a.

2 QCan you tell the Courl what Plaintiff's

3 Fxhibit 4 is, please?

4 A. This was a letter Itiat Itre investigator Shari

5 Hetleshiiner faxed to Don Salyers Masonry prior ta issuing

6 the predetermination she had received information fromthe

> public authority and had done the audit based oo tlrose

o Certain payrolls and'any informatfon from the public

s authority. And again she was asking for fringe benefit

10 inforrnation and wanled to see if Don Salyers Masonry would

11 send her any informliori based on that, knowing that this is

12 ail she noeded now tu reolly complete the audil. And so she

13 faxed it fo them askinq for the information by Octuber 14th.

14 2005.

15 Q And did the conlractor supply any of the

16 fringe benefit records thal was requested?

1> A. No, he rHd not.

18 Q. Plaintiff's Exhibil 5 is P3ge 1174. Mr.

19 Kennedy, could yau please identify Plaintiff's Exhibit 5 for

20 the Courl?

21 A. Yes. This is a letter frum investigator

22 Shari Netleshimer sent on (xtober 31 st, 2005 to Don Salysrs

21 M.asmuy, ft's a cover letter to the preliminary audit which

74 had a finding again, based on the certain payroil saying no

25 fringe information given by Don Balyers, And it would have

33

34

35

1 been the $368,000 and some Change delermination, is whal was

2 mailed there with this.

3 Q. Okay. And based on Plaintiff's Exhibit 5--

4 well. 6rs1 of all, did your officc or your investigator

5 recelve any dncumemation from the contractor after it was

u sent Plaintiff's Exhibit 57

! A No, we did not,

e O. lef me ask you, had the contractor received

0 this October 31 determination and sent you sorne records by

10 whicit you could calculate fringe benefit eredlt, what wnuid

11 have been the tlispnsition at Ihat point?

12 A. Shari would have reviewed the records and

13 tried lo deiermine if they were accurate and truthful. And

14 if she believed they wcre, there is back up to the paynierits

15 made. We would have given them aedit in the fringe area

16 and mnst likely wouid have reduced the determination.

1] Q. Now, that document gives untit November 111h

18 to reSporW; is Ihat true?

19 A. Yes.

20 Q Bul did -- did your office issue a final

21 delerrrcnation on Navernber of'05?

22 A. I dun't beliove so. I think II was December

23 sametlting.

24 0. I'ai going to give yrw whal we've marked as

25 Plaintiff's Exhibit 6_ And Ihat is wage and hour 0001

I through 01 f5. Mr. Kennedy, can you tell the Court w11at

7 Piaintiff's 6xhibit 6 is?

3 A. Plaintiff's Exhibit 6 is a copy of all the -

4 what the front page is, is a tally of our determination

5 against Don Salyers for back wages. This is all the

6 empinyees and the amounts owed and the -- and their

7 classification of work. Page 0004 and 0005 and 0006 are all

s just a list of employecs and their name and address and

0 amounts due.

10 Q And tticn starting with -- i'm sorry. Go

11 ahead.

12 A. And then 0007 has (inaudiblo) would be all

13 lhe individuals what we would call PW1s, a catculation for

14 that individual weeks worked, days worked classiFication,

15 the hours worked those days, what he or she was paid and

16 then wltat he or she sbould have been t>.aid as opposed to

n prevailing wage rate, what the difterence was and then total

18 those up_

19 Q. So from page 7 to the end, is PW 1s. Those

20 are pnr employee expected analyses of the determinalion?

21 A. Yes, that's correct,

22 Q And page one is the actual Overall picture?

23 A Correct. That is Just a tally, if you would,

24 of all these behind it.

25 0 So for exampie, the first employeo Ilrare is

36
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41 43

r are or it I can just have this, that would be frne_ I without ohjection.

2 T H E COURT: Take a second - Chrrs can you 2 MR. D'ANGE.LO: And with that, subject to

1 make Mr. Rogers a copy? 3 rebuttal case, 1'm -- I have no further questions

4 MR. D'ANGELO Thank you. 4 for Mr. Kennedy.

T H[ COURT: We'll lust take a break while we 5 THE COtIRT_ Okay Cross-examinatlon?

c get copies. G CROSS-EXAMINATION
] MR. D'ANGELO- Thank you r BY MR. ROGERS:

e Q (By Mr. D'Angelo) Okay. We've given you 8 Q. Mr. Kennedy, evenlually information was

9 Plaintiff's Exhroit 10 which has no Bale slamp numbers, but v supplied from the files of Don Salyers cOncerning what

10 thanks to the Court, we vc solved Ihat problem. Mr. 10 fringo benefit contribulions had heen made by Salyers on

11 Kenncdy, can you tell us what Plaintiffs Exhibit to is4 11 behalf of the employeeSl is that correct?

12 A. They're the letters that go to the individual 12 A. Yes, that's correct.

13 employees who workctl on the proJect who had a detcrmiriation 13 Q. Now, I've handed you DefendanE's Exhibit A.

14 In their benefit and it te0s them thal a detennination is 14 Is this a redetormination that was made by your office upon

15 made and it gives them their riglrts under 4115.10(A) to file 15 reccipt of that information?

16 their own lawsuit within 90 days- And Ihen if they don't, ts MR. O'ANGELO: Objectiun. yuur Ilonor. 1

17 what will happen is we would retaia jurisdiction and go 17 understand 111,11 tllls Oofendant's Exhiblt A will

to forward with Ihe case. 18 eventually find its way into the case, but it ruatly

19 Q- And was -- were Ptaintiff's Exhiblls 10 senl 19 gnes to I Ihink the defendant's case in chlof. It

20 lo the persons addressed in the various letters? 20 certainly doesn't touch nn anything Ibat was

21 A Yes, they were sent to the various 21 addressed through the cornpletion of the testimony on

22 indivrduals at those addresses which came from the cerfified 22 direct.

23 payrolls. 23 And I wnuld prefer to address it in that

24 Q. And you said that upon reccipt of PlaintifPs 24 tashion where it would be presenled as its case in

25 Exhibit 10, the individual workers had 90 days to efther 25 chief, where I would bo able to cross-examtne,

42 44
r retain cnunsel and briog suit or they would be barred? 1 rather than take the role of direct examiner with

2 A. They woulrl be time barred and It wonld reven 2 respect to Iho matters he intends to gel inlo-

3 to us, the Department of Commerce, to proceed. 3 THE COURT: Mr. Rogers?
a O. Now. did either Monarch or Salyers f3rasonry 4 MR. ROGERS: We huve a stale employee that

5 make any payments upon receipt of Plalntifi's 9, the 5 1'm happy to send him hacB In Columbus as soon as we

6 deterrninatien, in tids case? 6 got Ihere information iu. It's a bench trial. It

7 A. Na r seems to me --
e Q. PlaintifPs Cxhibil 11 is page 1299 e THE COURT: It's a bench trial. !f I think
5 MR. ROG6RS: Page what? 9 it needs -- this document needs to be cross-examined

10 MI2- D'ANGEID: 1299. 10 upon, I would be happy to give you sume leeway to

11 A Okay. 1 t ask leading questions, okay. But I think that you

12 Q. Mr. Kennedy, could you please letl the Court 12 know Mr. Kennedy has been patlent and obviously ttro

13 what Eshibit 11 is? 13 Court isrunning late because of having to seat a

14 A. Yes. 1t's a letter .- cover Ietler we sent 14 grand jury this morning. So, let's try to get
15 to the Attorney General's office, Labor Relation Section ts through Mr. Kennedy and I'll give you some latitude
16 with a file, in this particular case Don Salyurs Masonry, 16 as far as cross-examinirg him on documents which

17 stating that 60 days lapsed since a dctermination and for 17 would nmrnMly rqme In under the defendant's case in

I e them to proceed with collection enforcement. 18 chief, okay?

10 Q So as of Feruary 61h. 2006, this matter was 19 MR. D'ANGELO: Thank yuu, yuur Honor.
20 official turned over for eollection: is that true? 20 THE COURT: Okay Let's proceed.
21 A Yes, to thn Attorney General's Office. 21 Q. (gy Mr. Rndgers) Is Oefcndant's Exhlbit A--
22 PAR- D'ANGELO: Your Honor, I wnuld move for 22 was thls made by somebody in your office. Mr. Kennedy?

23 the admission of Piaintiff's Exhibits 1 through 11. 23 A. Yes, it was.

24 MR ROGERS: No objection, your Honor 24 Q- And is this a redetermination upon having
25 I HE COURT: Okay. ihoy will he received 25 received benefit information concerning Mr. Salyers'
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15 47

1 empioyees? I & It was a the OU case. It was a student

2 MR D'ANGELO: Objection to the 2 housing case. I can't remember the name up there, an

3 chzractcriznlion of Defendanl's A as a 3 efectric contpany out et Florida and that - there was abuut

4 redetermination. 4 40 dif/erent suhs invoived in that. Most of all ot them

5 THE COUR'C Well, let's let the wiloess 5 settled except for the one ttml went to frial

6 identify whut it is. 6 MR. ROGERS Nothing further- your Honor.

7 MR. ROGERS: Okay. 7 THL COUiif: Okay. My redirect?

u 0. (By Mr. Rogers) What is Defendant's A? a REDIRISCT EXAMINATION

9 A. Prnbably fair to say that it's a e BY Mft D'ANGELO:

t o recaiculalion since we never issued a redetermination based 10 O. Mr. Kennedy, this Detendant's Exhibit A, can

11 upon this. It's probabiy fair to charactorize it as a 1 t you recall of dues i( actually tell ynu whan this

12 teralCUlation. 12 recalculation was generaled, sir?

13 Q. The very first line on the top of this spread t 3 A. It doesn't state on there- I rari t really

14 sheei, daes rLal in lacl say redetermination? 14 recall. I mean, I believe it was some time in the spring of

15 A. It does say redetermination. That's bccause 15 last year or April, June. I really don t know-

Ia we're on nur computer system, so we were differentiating 10 Oa Spring of'O6?

17 between the two. 17 A. '06, yes. I'm sorry.

1 a Q. Md whether there is also -- ttus is a 18 Q. And would you agree that this was not

19 redeterminatian or recalculation, the amount now fs 15 generated prtor to Pebruary 6th when you turned over this

20 $169,529.53? 20 case to the Attorney General for colleclion; is that true?

21 A Yes, d is. 21 A. That's true. It was edter Ihat.

22 O. And that would be applicable to each of the 22 q- Md it was also afler, the filiqy of this

23 employees on this spread sheet. Defendant's Cxhibit A? 23 lawsuit on Pcbruary 21st; Would you agree with that?

24 A. Carrecl. 24 A. YCs.

25 Q The enlPluyees who ate not piaintlff's -- in 25 Q Are you aware oflhe informatian that was

46 48

1 this lawsuit, pas the departmcnt reachad a resolutiun with I utiiized in generating this recalculations?

2 Monarch cuncerniny those empl0yees? 2 A Yes. Generally speaking I was -- it was

3 MR. D'ANGEi o' Objection: ca115 tor 3 primarily triuge information, pension being the biggest

4 settlement negotiations. 4 part. I think theremight have been some health insurance.

5 THL'- COURT: Overruled. 5 O. And how does your office came into possession

5 A. Veah. Wcll, partlai. I guess a Partiai 6 of these records?

7 sottlement. We reccived our determination for the 7 A ThrougiL Munarch Construction. Thoy wcre able

e non-piaintiff's of 71.000 and soroething. And we received a 8 to track down through Iheir subs, they could get their

9 check for 63,000 and something. There is still a$7,000 9 records from Salyers or Don Salyers Masonry. I don't know

10 issue at hand. but - 10 if they went directly to the building, but they were able to

t 1 O. And what is that $7,000 issue still at hand? 11 get the records that they did make some payments to the

12 A. It's a whether Miami University gave the up 12 varlaus fringe providers and we were able to deduct a

13 -- wage rate update to Monarch, who thus would have given it 13 calculaeon from that.

14 to Salyers and that is what that difference is from Ihal one 14 Q. Do you recall seeing any checks?

15 w'age r2te inere.ase- 50 we still have some further is A. Nol off itte top of nty head, I believe there

16 negotiations, if you will, between N6ami. us and Monarch. 16 .vere_

17 O. Does the department have a view as to whether 17 O. Do you have a basis on which you can advise

1 e or not a 25 percent penalty and 75 percent penalty -- 16 us if there were any cttecks presented, who paid ttrose

is whether or not that is ownd-atory rn whether that is te amounts?

20 discreti0nary? 20 A. Without looking, I'nr not sore. Out 1 would

21 A Thc statufe says shall on the 75 percent. 21 believe it's Don Solyers Masonry paid those amounts.

22 So. -- but I caii t think of one we actually have a case on 22 Q But you don't have any specific recollection

23 here. We actually negotiate those priar to going to trial. 23 of any cheeks?

24 So, we've only had one go to triai since 1've heen hare. 24 A. I can't say that right at this moment, nu.

25 O, Which one was (hat? 25 0. Is it possibie that it you were presented
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57 59
1 okay, 1 A. Yes, we were.

2 MR. D'ANGELO: Yes, your Honor. Thank you. 2 0 Wore you tlw direct employer of any of thc

3 THE COt1RT: Let's proceed. 3 plaintiffs?

4 MR. D'ANGELO: I havc nothing turther your 4 A. No, we worc nul.

5 Honor subject to rebultai I would rest at this time. ., Q And you have sub contracted Dnn Salyors

6 THE CIX1RL Okey- Mr_ Rogers, du yrn need to 6 Masonry?

7 take a reslruom break? 7 A. Thal's correct.

8 MR. ROGERS: Maybe just a short break. a Q. Toll the Judge vmat happened as far as

9 THE COURT: Okay. Let's take a briet recess 5 Monarch is concorned wilh this whole situatioa

10 and we wili come back. 10 A. Approximately early MarGt 2005, our payroll

t 1 (Recess laken 1 t:b3 a.m. l0 1210 a.m.l t t aceount rcn,'eivrst a phone call. I can't tell ynu for sure

12 THE COURT: Okay.

13 MR. ROGERS: Monarch calls Jerry Corbett.

14 THE COURT: Okay.

15 (Wilness SwUrn.)

16 THE COURT: Mr. Rogors, I know thai this is

17 suportiuous. but hc's being calied on behalf of

1 e Monarch construction.

19 W. ROGERS: Corrwt.

2o THE COURT: And Saiyers --

21 MR. ROGERS: I don't represent Mr. Salyers.

22 Tf IF COURT: And that's - I understand that.

23 I just want to make sure that the recoM is clear

24 that Salyers is in default and is not presenl.

25 MR ROGERS: Ttat's my undersianding.

12 who it was Irom Indicating that poterttially Don Salyers was

13 underpaying prevailing wages on the Miami Student Apartment

14 Housing Projecl. Hc made the initial contact with Salyers

15 employees at that point in time. I believe it was Willie

16 Salyers who was responsihle fom prevaling wage issues with

17 Salyers Masonry. Mr. Salyers indicated that they were

V 6 paying the correct rate that based on the infornntion that

19 they had, that they were paying the correct rate.

20 MR. D'ANGELO: Objection. I believe there is

21 a lot here that I am not being afforded a Chance to

22 objocl, ror example, that last stalument was

23 clearly hearsay.

2a THE COURT: I agrce.

25 MR. ROGERS: Ckrviousiy, Salyers wasn't paying
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1 THE COUR71 Okay, Fw if thcre is every a

2 transcription. I want to ntake sure that Ebe record 2

3 is clear that Mr. Corbett is here on behalf of 3
4 Monarch and not Don Salyers Masonry. Okay. I didn't 4

5 rnean to interrupt you. Ijust wanted to make sure 5

6 that the record is clear. 6

7 MR. ROGEI2S Thank you. 7

8 JEROME CORBETT 8

9 being firsl duly swum, was examined and testified as 9
t0 foliows: t e
11 DIRECT EXAMINATION

12 BY MR ROGERS: 12

13 Q. Stato your nama, pfease? 13

14 A. Jerome J. Corbett, Jr. 14

15 Q. And how are you employed? 15
16 A I'm chief financial officer tor Monarch 16

17 ConstruGion Company. 17

18 Q. flow long have you been employed by Monarch 18
19 Construction? 19

20 A. Almost 11 years. 20

21 Q. What is the business uf tdnnarch Construction 21

22 Company? 22
23 A. We're gnneral contractors. 23
24 Q. And were you the general contractor of the 24

25 Miarni tlniversity project that is atissue here? 25

prevailing wages I'm just trying to lay a

background, yourtionor,

THE COURT: Okay. Well, again it's a bench

trial The Court will not accept it for the trUth

of the matter. Wttat I will do is I will acce.pt it

tnr the state of mind of this witness. Say as a

result Of tltis information what Ite did Or did not

do, okay. I wi71 not accept it for Ihe Iruth of the

matler, okay.

MR. D'ANGELO: Thank you. But he's also

leslifying about soineone else having a conversation

with sornriUne e1se.

THE COURT: Iknnw_

prW. D'ANGELO: Okay.

THE COURT: I know. 1 was waiting for Ihe

Objectiort.

MR. D'ANGELO: Welt, I was Irying to see if

lni vrould stop. Okay, ihank you.

THE COURT: It's ciearly hearsay and it

ctearly cannot be offered for the truth of Ihc

matter.

MR ROGERS: Okay.

Q. (By Mr. Rogers) Lel's pack up a second,

Jerry. When did you find rnn there was a problem with

Safyers with wages nn this project and what did you do in
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1 response?

2 A. In March of 2005 I was informed by our

3 payroll account and thal hc received a phone ca11 and ttrat

4 there may be an issue he had some cunversations by the

5 middle of March 2005. 1 called Willic 5alyers to ask him

6 spectfically whether they were paying the correct rates. lie

2 told me that they had been through this several times before

e and that they vrere paying tho correct rates and Iha1 it was

9 probably rctaled to a union issue is why they were being

to singledaut.

11 Q. Did you get from Miaml a statement about what

12 the appropriate prevailing wage rate was for brick layers

13 for tbat March 2005 time frame?

14 A. Yes, we did. We requested one from Miami.

f 5 Q_ i've handed you DefendanPs Exhibit C, as in

16 Charlie. What is it?

17 A. It is a fax to our payroll accountant Mark

1e Imhoff trom Mike Krieger, assistant facility contract

19 adminlstef fOr Miamt tlniversity in response to our request

20 for the current provailing wage rate in efFeel for that

21 project.

22 Q And what did you do upon rer,eipl of

23 Defemfant's Ghibit C?

24 A Wo sent t0is exhibit to Salyers Masonry

25 Q And did you have any understanding as to

I whether or not this was in fact, the correct rates as ef

2 March of 2005?

3 A. Our payro0 accountant, based on conversation

4 wilh sumeone from the union, I beliove, fctt that this may

5 ba an old detcrmination and that there was a more current

6 determination out there.

r Q. Mr- Corbett, 1've handed you Defendznt's

a Exhibit D as in David. What is Ihat?

5 A. This is a letter that we received from tv9ke

to Krieger on March 28th, 2005 with the cerrected prevailing

t I wage rate determinaliou for the project.

12 Q. What is the next issue that you had with

13 Salyers in term of whuther ur not they were paying the

74 correct prevailing wage rate?

t 5 A. We did not hear anything more until December

16 of 2005 on this project.

17 Q. Okay. And wttat did you hear in December of

ta 2005?

19 A That is when we rucefved the fetter fmm Mr.

20 Kennedy

21 Q That was earlier marked during his testimony?

22 A. Correct.

23 Q And what did you do in response to lhat?

24 A. We spoke to Salyers, Nathan Salyers, who was

25 the president of the masonry compaty at that poinl in time.
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1 H. informed us that they had paid the covect rates; that

2 they had fringe informatian that Itiey had provided it to ttie

3 State prev'musly. Wo told him that we felt that they needetl

4 to provide another copy base,d nn that determinatiou letter

S that we had seen.

6 Q. a<ay

l A. And based on our determination, and we also

6 called Mr. 1(enoedy within a day or two of receiving that

9 telter.

10 O. Okay There cnmes a point in time where the

11 cumpany took it upoa itsetl to supply Ihe Fringe information

12 to tho Stala?

13 A. Yes.

14 MR. D'ANGELO: Ohjection.

15 THE COURT: Overruled. Well, state your

16 basls.

17 MR. D'ANGELO: I mean, it's starting to be

19 very leading at this point and what he is cticiting

19 are yes no answers on thiogs. That is basically

20 testitretny.

21 THE COURT: Okay. Overrule the ohjection.

22 Let's proceed.

23 Q (By Mc Rogers) Did there come a time when

24 Monarch took it upon itself to provide fringe information to

25 the State an a imtter of (inaudiblc)?

1 A. Yes, we did. Tom Butler, president of

2 Monarch Construction Company visited the Salyers office and

3 with their help, polled tugelper rucords related to the

4 fringe benefit payments.

5 Q. And was -- what (inaudible)?

6 A. Mr. Butler sent that information on to the

] State.

s MR. D'ANGELQ Objection.

5 THE COURT: I'rn assuming you know thls of

10 yooronnpersonalknowledge?

tt THE WITNESS: Yes.

12 THE COURT: Okay. Overruled the objection

13 then.

14 Q, (By Mr. Rogers) I wanl to turn your

15 attention to Defendant's Exhibit 8, the cover page of

16 Defendant's Exhibit B. Wlto prepared that?

11 A. That's a spread sheet Ihat I prepared last

1 a week based on intormation we received from the State.

15 Q. And fhe information that you received from

20 the Slate, do you recognize that +vitnin this exhibit?

21 A. Yes. Those are tbe State's calculatlens of

22 the amounts due subsequent to Mr. Butter providing with the

23 additional fringe information.

24 Q The -- you have the name lisled obviously and

25 tben it says current per State. What does that column

6l
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1 Q Okay. Thank you. Monarch Cunslruction is

2 nol new to the prevaiting wage fleld, is it?

3 A. Na.

M1 Q- It's true that Monarch perforrns a multitude

5 of prevailing wage projects in a given year, don't they?

a A. That's corrcct.

7 Q. And you are famillar with generally speaking

8 at least the responsibilities that you undertake when you

9 lake a prevailing vrage job as a contractor?

10 A Yes.

11 Q You for example, as a general contractor on a

12 provailing wage job, by law you are required to answer for

ta any underpayments of your suhcontractors: isn't lhat true?

14 A. I understand Ural wc may be responsibte to

t5 pay the coirecl rate if thn subcontraclor does noL

ts Q. Righl. In fact. it's in the contract thal

v you execule with the public authorify, is Ihe not?

to A. Yes. And it's in our contract with our subs

19 Bwt they must pay it.

2o Q. That's right. Now, yuu've testified that In

21 March of 2005, you first learned tliat tboro may be an issue

22 with re5pect to ynar subCtlniraetnrS prevailing wage

23 cornpliance; is that true7

24 A. Yes.

25 Q. And that is roughly about the same lime that

I the prevailing wage complaint was filed. Were you aware

2 that a complaint had been filed?

3 A. I dond1 know that today. I did oot before

4 today see the aclual cemplaim.

5 Q. Okay.

6 A. Did I know ihat there was a complaint tilcd

7 by Uecember of 2005? I hadto assum ihat a complaint had

8 been flied because wo received a determination from the

9 State. Prior to that, I don't believe that I knewthat an

10 actuai complaint had been hled.

11 Q. Now, you testified that when you learned that

12 there was an issue, you hatl a telephone conversation wilh a

13 person from Satyers?

14 A. Correct.

15 Q. And I beticve you testified that in that

16 conversation yuu wcre assured that Salyers was paying the

17 correct rateY

ta A. That'scorrect,

19 Q. Did yeu do anything else at that poinlin

20 time to assure for yourself Ihat that was in fact.

21 occurring?

22 A. I had our payroll account take a look at the

23 prevailing wage reports. The certified payroll reports that

24 we had from Satyers and those generally speaking, thosc

75 certified payroll reports indicated that they were paying
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1 the correct rates. We also did tollow-up to get Ihu correct

2 determination_

3 Q. For the record, yuur lionor, the certified

4 payroll reports ihat Ihe witness has just lesgfied to are

5 in C-zhibit 0- 170 through o-591.

6 THE COURT: So there is a record of it? Can

7 we make sure what thal would be. Your PlainlifPs

9 Exhibit 127 I want tb make sure we have a re<nrd or

s are you just ask7ng --

t 0 MR. D'ANGELO: I'm gaiug to ask a question.

11 I don't anticipate inlroducing it'as evidence.

12 THE COURT: Okay. Just as long as thnre is

13 -- okay, thal is fine. I'm not trying to be

14 dlfficult. I jusl want to make sure wrz put it on

I S Iho record and I want to make sure particularly in

16 cases like this, wirere somebody goes back and tries

17 to recollect ur reconstruct what exactiy N. Corbett

18 was Inoking at_ I want lo make sure. Why don't you

19 just prnffer vAtat it is in more detail so the record

20 is clear.

21 MR.O'ANCELO: Okay.

22 Q. (13y Mr. D'Angeto) Mr. Cw>rbeu, what I've

23 handed you is a very large pile of papcrs Ihat have heen

24 marked'and I indicated the page range and (t1iES) (R-TD)

25 cerlified payroll reports from Salyers Masonry _ If you

t would like to take a look at that and comfort yourseit thal

2 I'm represenling ttral correctly. Do you agree that that is

3 whal those are?

4 A. Yes.

5 Q Okay. Now, you testflied having lookeo at

6 the certifred payroli reports. You could cnnfirnlthat

7 Salyers was paying the correct rate7

a A. Whal I said was I had our payrall accountant

9 review thent to see if they wern paying the right rates.

10 Q And were you given any indication (roni yuur

t 1 payroll person that the cunect rates that were being paid.

12 were not?

13 A. Based on gw nutices lhat we received at the

14 tlme, my understanding was that they were paying the correct

ts rates.

16 O- Okay. So are you teslifying today that by

17 looking at ihe certified payroll reporls, you could ennftrm

16 paymcnt in facl, of the proper rates?

19 A. Just by looking at ihese witimnl sonw

29 additional detail, no. I can'1 say ttmy.vere. I can't

21 testify that they were paying ttre correct rates.

22 Q. Was there anything ulse that you did hack in

23 March or 2005 to give -- get a handle as lo wbelhar in fact,

24 you had a problem.dlh this subconlractors payment of

25 prevaitingwage?

]1
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I

1i1

A. They are spreadshoe.ts of the audit that 1414 . 1

2 Tt1e Nrst page Is e list of all the names, thelr soclat

3 securityr addresses. I didn't have telephone numbers. The

4 totai hour5 acoording to the certified payroll reports, and

5 the amount due, and the classificaliun thatwas on the

6 cerGfied payroll reparts. The others are the Individual

7 spreadsheets.

8 Q. Novr, did you prepare these tlocurnents?

9 A. Yes, I dld.

G . 10 Q. Aod were these ducuments prepared pursnant to your

11 duties as an Investlgator for wage and hour?

12 A- Yes.

13 Q. Now, If you couW te6 the 7udge what yau did to

14 prepare these dooiments. Whatwas your pmcess?

15 A. I first off sent a letter requesting reoords fmm

16 Don Satyers. It Is our policy that if we don't got the

17 records that whatever Infonrration that we have, we do a

18 determination from tbat. And the only information that I had

19 at that ttme was thecertifed payrall repnMS which were

cwu 20 provided to me by the public autt,ority.

21 And fram there, as 1 said before, I made Ur¢

22 spreadsheet tnnm the cerliried payroll repurts ppnting down

23 each individual, the haurs that they worked a[carding tn ihe

24 certified payroll reports. the rate of Pay according to the

25 certified payroll reports. And tfmu once I got all lhat

112

1 information there, I pntIn what should have heen paid. And

2 that gave us the difference. And I made anothcr spreadsheet

3 whicb was the total sum af what was due.

4 Q. Noa, U,ese reports that you prepared identifled as

5 plaintiffs Exhibit 6, did yoa grve any oedit forfringc

6 benefits?

7 A. No, t Gidn'L

8 Q. Whynot?

9 A. Because I had nu docu,nentation at prat tinte.

,cww 10 Q. Now, at that Sme, had you talked to anyone fmm

11 Manara, Cunstrurtlun Cumpany?

12 A. No, I hzdn't.

13 Q. Now, after you prepareJ It,e doarments in

14 Plaintiffs Exhlbit6, did you do any further InvesHgatlon?

15 A. No. I sent them to the Columhus ofCce, and a

16 determination was sent out.

17 Q. Did yau revisit your determinatinn --

18 A. Yes, I dtd.

19 Q. Wbathappenedthen?

rosua 20 A. 1 receWed a[atl, axked if I woulJ do a

21 redeturmination if I had more Information provided to me such

22 as thn fringe benefits. And I said yes, i wauld.

23 Q. Who did you --

24 A. Mr. Butter. Mr. Butler frorn Monarch called. And

25 he said that he would go to Don Salyer's office arW see what

he could Nnd.

Q.

A.

Q.

A-

long-term disability, shnrt-tero, disablity, 401(k), vacalian.

If I had my spreads'heet, [ cauld tell you more direct --

re^ 10

11

12

13

14

15

16

17

18

19

» 20

21

22
23

Q.

A.

113

And did he glve you additional informn[bnt

Yes, he did.

What types of Infomtatiun did he. give you?

He gave me health and welfare intormahon,

Ill help you out.

MS. ZANHISEft: Can 1 approadi?

THE COURT: please.

This Is not the hioge benefiL This Is the

redeterminaUnn mtlmrnt.

Q. Wuuld you please taka a

Exhiblt E?

A. Okay.

at DefenJant's

Q. And what Is d.t dncumem?

A. This is the redetermination tatal page. Again, a

Ilstof all the camloyces accordtng to the certlfied payran

reports, fheir social security numhers, addresses, tircir tntal

hours according to the cestiG ed payroll reports, and the

amount due of back wages. But It's -- this amounl was taking

Into considemtion tAe tringe benefits.

Q.

24 A_ Yes,Idid.

25 Q. And did yau prepare tkis dnrnmeat pursuant tn yaur

114

1 duhes as an investigatorwith wage and hour?

2 A. Yes, I did.

3 Q. If you could take a look at Fxhibit F. ignaring

4 the Brst page, Ifyou would look at tbe dncvntents that

5 follow. I know thesc arc very, very poor copies.

6

7

8

9
wn 10

A.

Q-

Old you prepare Extdblt E?

Faint

But cauid yuu Identiry this docunteatl

yes. These are the spreadsheets for the

Indlviduals. Again, taking the Infarmatiun from the certified

payroll reports and the fringe documents.

11 Q- And you prepared --

12 A. Yes, I did.

13 Q. -- these doaiments as weti? And did you prepare

14 these documcnts pursuant tn your duUes as an InvesGgator for

15 wage and hour?

16 A. Yes-

17 M R. O'ANGELO: Obje ctla n.

18 TI1E COURT: What ts titc hask of the ob7ection?

19 MR. 17ANGELO: Well, I can clean that up In

u 20 cross-examina[inn. thank you. I'li withdraw it.

21 THE COURTt Okay, that Is Lne.

22 Q. (DY MS. ZANNLStIt) I believe you've already

23 ansrvesed this, hut why is Defendant's Exhibit F different from

24 PlaintiN's Exhibit 6?

25 A. The differenco is the fringe benefit information.

TracyO. Grecue. RMR Page 111 to 114 of 1411 (513) 765-6530
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4 Q. Yau can see it. it was issued in Occemiror of

2 2005; isri t gcrt tNC]

3 A. It wuld be.

4 Q. Okay. Ymr are not a'.rtaln!

5 A. Pm oot ccrtalu, nu.

6 Q. It Is natan the exhlbit you have? Iin't It inre

7 that Monarcb cvntacted you severxl months after that

8 determination waslssvcdl

9 A. Thatisi>ossible. Idon'trememher. Ijustgota

a®u 10 phone <atl, and they were requesEng that I explain the

11 determination and how I came about that amount. And after the

12 explaoation uf hasi.:ally whut I've already said today, that

13 they zsked if they coutdprovido fringe benefitdocumentation,

14 wauldltakeitanddoaredntefminatian. Andlsaidyes. Wo

15 do tbat atl tho tima.

16 t]. tmd did you have any other contact wah Nonartlr

17 aRer that initiat caila Dld you have further telephmm

18 conversatbus with Wem?

19 A. t don't rcatty remember. I,nay have wlled and

arn 20 said if there is anything else that I needed, you know, I

21 don't remember.

22 Q. So wauld it be wnect to say that ader tney

23 coMacted yau, you explalned we basis lar your determinatfan

24 and then they repuested you cnnsider addltiunal doeuments? t

25 assume ehe next thing that happened is they sent you those

120

1 documents?

2 A. Yes. I got a stack of documents.

3 Q. And you rc[Civcd those doarments kom MonarchP

4 A. eorrect.

5 O. Okay. Md do you recall if tbere was arry other

6 irdormetlun provided you by Monartlr or anvone else that yrw

7 utilized when you made the redetermination?

8 A. It was just the documentations Nrat MonarrJ, had

9 provided after that first inlNat determination.

rzran+ 10 Q. old they send you more tban ane alWtnent of

11 docvments2

12 A. I don't rememher. I wude on many audits at ona

13 time. I don't remember.

14 Q. Okay. I(yur Wke a look at Defeodant's

15 Fxbibit E.

16 A. okay.

17 Q. ThIs doesn't have the date an it, e"rther, does It?

18 A. No,itdaesn't.

19 Q. tMought2did.

Crnu 20 A. Mastheprojectdates.

21 Q, Yeah. As you Sit heie today, do you rervll tiie

22 speufic cootents of the box of dnorments you rerof^ed tn

23 order to perlofrn the recalcWationT

24 A. There were copies of invoices, spreadshaots

11

12

13
14

15

16

17

18

19

rznw20

21

22

23

24

25

9

21

22

23

24
' 25 showing vacation time taken, 401(k) information, cancelerl -- I 25

Tracy D. Greene, RMR Page 119 to ] 22 of 148
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welt, lists of checks Mat Wore photocopy of rhecks.

MR. 0'ANGELO: I think I'm on 12. Does that make

sense that Cm an PlalnuffY t27

THE COURT: The laht exhtbit i have --

THE OAIUfF: -- was 11, sn this woukl be 12.

MR. O'ANGELO: Thank you. I lack copies of tbis

dorumVV•t.

TItC CDURT: We can make mpies ror you.

MR. D'ANG9D: Tbat rvouW be wonderful.

tHE tnURL Okay. that is fine. We are happy to

help. )an give us a sttona. Prohably need an

original pius threeor fenr.

MR.D'ANGE10: thankyou.

0. (pY M0. D'ANGetO) Whlle that Is being done, after

a determination is Issnea, now many aays does wage and hour

giva a contractor to cut diecks?

A. They send out the letterc. I'm not invntved with

mat.

Q. Se you danY know?

I'm not positive, S will say that. I'm not

positive.

Q. Is R your understanding thnt emptoyees receive a

detouunatlon sudr as what yau rendered in Maintl0's Cchibrt

6 would have 90 days under the present taw to either tuing

wlt or asslqn waqe and hour the dgnts to CnVed for them?

122

A. I'm nnt involved with tha0.

Q. Su you don t know that th2t is the case?

A. I assume U•at that is what our office doe.s. I'm

not Involved with that.

Q. Dn not asking about yoor InvoMement. I'm asking

Miat leael of familladty yau have with the prohdural

nteJhanisms of your ottlr.re and how that Inted'aces with

eQec[uattng the rights of the Vaties whan you impa¢ when

yeu perfonn your responsibili[ie;. Uo you understand that

there is a certain time firnit within which an employee has to

bring suit lest he be barred &om dning so?

A. Yes.

Q. You do understand Mat. Do you understand what

pedod of time that Is?

A. You said 9g daysl

Q.

A

Q-

A.

Doas that sound conect ta you?

1 assume so.

Tou don't know?

Positively, I don't handle that

Q. Would you agree that after the time period lapses

wRbin which an employee may bnng an action to rdtoct on the

determtna6on, at that pofnt in tln^e, We crnly rrreens of

rollec6ng a dereo>•rbatioe is through the Attorney (acnemf.s

OtBCe?

A. I dan't get involved wit6 that.

(513) 795-6530
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1 steps removed frnm a credible seurce of this is what It I (a) the activities of the uf9ce or agency, or matlers

2 says it is. Its accuracy can't be hnpugned. There are 2 observed pursuant to duty Imposed by law as to wltlch

3 people out there who Iikely cnuld bring eMs 3 malters there was a duty to report. And It talks about

4 Inforrnet]on tu light In a fonnzt that would satisfy the 4 ezceptians which are criminal malters.

5 Court and certalnN the plalnttlfs lhat It should be 5 So the Cuurt believes it comcs In under any

6 relIed on. But I have not seen It in these 6 stretdr nf the Imagination. if I IOnore aR the other

7 praccedings. And for that reason, Your tlonor, we 7 Issues, I sUtl think It Is an 803.8 exception to the

8 obJect. 8 hearsay rufe. So I wlll admlt Defendant's Exhibit E.

9 lHE COURT: Okay. 9 Nuw, did you - what alwut F?

nvu 10 MS. ZANHISER: Your Honur, Ms. Hettesheimer based ¢w>u 10 MS- ZANHISER: Nat at tMs flme.

11 her report an canceled checks, Invo¢es. She reviewed 11 THE COURT: It's not being offered at thk Ume,

12 these in accordanee wlth her dutics as a waye and hour 12 okay. Any turther guestlons of Ms. -- liettesheln+erer?

13 inves5gatoc She mmpared this report as part of 13 TIIE W[INESS: Great, Nat is pertect.

14 those dotles. And we belleve It comcs !n. 14 THE COIliT: -- HetteshNmer before we exase her?

15 HR. D'ANGELO: A bdef rrsponse, sir? 15 MS. ZANHfSER: No, YmrN(onor.

16 THE COURT: Sure. 16 MR. D'ANGELO: No, Yaur Honur.

17 MR. D'ANGELO: As Malntlffs CxMblt IZ 17 THE COURT: Ukay. So she is excused.

18 indicates, cherks are not part of the materlals that 18 MR. D'ANGELO: Well, exceptthat we are guWng to

19 were submitted. And we certalnly dispute the 19 be admitting F, and my next witness Is very short, so I

rau 20 characterization Nut any redetemrination that was ¢ean 20 would ask that she remaln imtll we --

21 peifooned sume two orthree nlornhs a@er thts lawsuit 21 lriE COURT: She remaln out in the hallway?

22 was filed -- We believe the redetennlnation ocaured 22 MR. D'ANGFLO: In the hallway, I don't care.

23 sometlma In the late spring of 2005. -- was weil past 23 THE COURT: Weil, you em remaln unt in Ihe

24 the point in tlme where an investigalor had any 24 hallway oryau can remain in the courtraom. Thank you.

25 authority -- legal aRhority to a<t. Therefore, we do 25 MR. ROGERS: The defendant would recall Jerry

^^ 132 ^^ ^^ 134

1 oot believe she was acCng in accordance with legal 1 Cmett.

2 duoes. 2 THECOURT: Okay.

3 And Nnaily, there certainly H case authority fnr 3 IEROME CAReETT,

4 the pmpos3ion that in order for a summary to he 4 having been Nrst rtuly sworn, was examined and tesUfled under

5 adml[ted, not only rmist me underlying infomtation alsu 5 oath as fellnws:

6 be admissiblc; but there is case au[horiry for Nie 6 DIRECf E%AMINn1ION

7 proposltion that it must be introduced and admittcd. 7 BY MR. ROGERS:

8 You can rely un Um summary, but you Uawe to present 8 O. Mc Corbett, I've handed yuu Defendant's Exhiblt

9 the source dowmentation. That hasn't occurred here. 9 C Is Lht -- It Is addressed to a Mark Wilmhoff. Who Is

vrn. 10 MS. /ANHISER: The saurce documentalinn has been ^avn 10 Mark WllmhoR?

11 presented.itlsthePW-lswhichhavebeenldentRied 1 1 A. MarkWilmhotfis(hepayrollaeeouneantfar

12 as Defendant's Exhibit F. The PW-1 is a government 12 Monarch Cnnstraction Company. H. wnrKC for me.

13 recurd. It Is a spreadsheet identifying the Iwurs 13 Q. Okay. And the pm)ect at Issue was the public

14 worked by the employee and the otherNrings that 14 auttwrity, Miantl University?

15 Ms. Hetteshebnerer -- I'm going to Iust nll you SiWrl, 15 A. Y¢s, it was.

16 sorry. And tAe fringe I>e.rerit credits, all Umse 16 Q. And what is Defendant's Exhlblt C?

17 Ihings, prevzdktg wage rate. Just Exiubit E Is a 17 A. [xhibit C is a copy of a fan that w¢ rer.e{vert tmm

18 summxry of that doormenl Also, Shari did nottesUfy 18 Mike Creager at Hiami University in response tu our reguestto

19 that hCr re/ew of doCVments wds IimRed to UR 19 verify tfre current prevailing wage rat¢ in effet on this

xrv 20 ducumenLS Identifxa] in PlaintOfs ExhibR 12. u.nu 20 pro(ect

21 T11F COURT: Well, the Court believes that it is an 21 Q. Okay. lhen r bave R. handed you Defendant's

22 803.8 exceptiori to the hearsay rule, whkn is public 22 Exhibit D as In David?

23 records and reports. Cssentially, it ta1k5 abuut 23 A Yes.

24 records, reports, sraternente, or data compilations in 24 O_ What is Defendant's Exhiblt DT

25 any form of public offlces or agencies selUng farth 25 A. Exhihit O is a letter,from Mike Cr¢ager corfe ting
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M. Information Mat he sent to us on the fav of March 15M 1

which shows Me - actually Ihe corred prevailing wage rate 2

Mat shordd Irave becn In effecf In Mardi of 2005. 3

Q. Aod arc we talking about brlcklayers being the 4

classlGCation that we heve been talking ahout In this 5
lawa it? 6

A. Yes. 7
Mp. ROGERS: I would move the admission of 6

Defendants Exhlbits C and D at Ibls Ume. 9

THE COURT: Any objerlinn? Weren't Uley admitted r>.^r,. 10

11 already?

12 MR. ROCERS: Okay, I'm sorry.

13 THE COURT: I thought we pretty much had gotten

14 pastthae.

15 Mtt. ROGF43t Sorry for M.L.

16 THE COURT: I wauidn't knaw that, tart Chrls knows

17 all things whlch uccur In this cnnrtronm. So If she

18 says yes, lilen Mey were admitted.

19 Q. (bY MR. ROGERS) Then I would Iike you lu tura to

rzetru 20 Defendant's Exhibit F as in Frank.

21 A. Okav.

22 Q. The Nrst page of Defendant's Cahibit F, whn

23 prepared this dnnrment?

24 A. I prepared this sprcadsheet.

25 q. Antl what -- woold you fake the Court [hrough cxh

11

12

13

14

15

16

17

16

19

a 20

21

22

23

24

25
i3G

1 Ivlumn and explain to the Court what you are daing on this 1

2 rTart? Mrst of all, the people listed on Me left-hand slde, 2

3 are these Ihe current plalntiffs In this lawsuit? 3

4 A. The plaintiffs in Mc lawsuit, yes. 4

5 Q. Okay. Then take tde Court, please, through each 5

6 coiomn and show the Court what you did. 6

7 A. Okay. And this is a similar worksheut as 9be - 7

8 to Me one we went Uvougit in earllerJanuary. 9rrt it i.c a

9 basevl on the frnat P W-IS. I believe the state refers to tlrom 9

R`mu 10 ast4edetailedealcvlatians. ttonkMePW-Isfrnmtbestale r=smn 10
11 of Ohio and induded in the first column as of 1/29/07 ttre 11
12 curren[ per the state. And those arethe gross amounts Mat 12
13 Me state delermined were due to tlrc plalntiffs. 13
14 1[hen mokthe regular hnurs ftom July 1611, 14
15 wbich was Me effecuve date of the wage increase that we 15
16 received in March of 2005 from Miantt University. T1he reqular 16
17 twurs and the overtime hours from 3uly 16th, 2A04, Mrough 17

18 Mardr 28ah, 2005, which Mat March 211th would have been the 18
19 first pay periad that 5alyers was offi6any notified of the 19

resmu 20 wageIncrease. mu 20

21 It was a 95 cent an hour inmease, su the 21
22 loumeyrnan rte Should have gone up 95 cenrs. The nvertime 22

23 mte would have been nnc and a half times Mat, $1.43. The 23
24 rtn did not atfect the Iabarers, so In some cases there are 24^

25 ru changes to the amounts detertnined by Me sb[e. 25

Tracy D. Greene, RMR Page 13S to 138 or 146

137

i then extended tlrase huurs times the rates to

cmmn up with Me qross pay that shoukl have been affected by

Uris rate increase. The column laheled NCC dlff Is just the

total of the rate change, the re9ularand the overUme. And

Men the net revised IS the column Mat I've calculated that

Monarch Canstnrction Cempany Is responsible fur. And that Is

the grnss amount determined by the state less the portion that

Is the resper¢Ibitity uf the state authority tttat - for

failing to nnffy of the mte change In a timelymanncr.

Q. I thlnk that you just Nnlshed T oup by I]ust

want to clarity to nwke sure that the record Is tleer. Tle

NCC dlfference column, Is that Uie amount attnbu[able to the

period wheo MianJ haJ not notlfied Monarch of Uie cotrect

prevaRing wage?

A. That's correet. Thattntals 12,10].57.

MR. ROGERS: And the.n at this polnt, I woutt move

the admission of OefendanCs Exhlblt F. AII Uie pages

behind the sunanary sheet are Pw-ts U,at

Ms. Metteshelmerer said sha prepared and whlch I

believe shouM canre In onder tke same 803.8 exrepUOn.

Arui thee the Sulnmary, Mr. CArbettjast teStiflCd to.

THE COURC Mr- D'Angela?

Md. D'ANGELA: The same oblectfons, YourHonor, as

well as -- I did artlculate in day one. I fallcd to

today, but certalnly incorporate lt, anyway. Uut these

130

are also, in our Wew, in the nature of setderoent

negntiations wkch wouid also he a basls far cxcluslon.

THE COURT: The Court wauld admit them over your

objection.

MR D'ANGri.O: Thank you.

MR. ROGERS: A, that Is all the questlons I have

for Mr. CorbeU. 0, 1 don't have any need et thls

pointfor Ms- Hettesheimerer unless Mr. IYAngelo dues.

M¢. O'ANGEIO: I dont think Sn.

MR. ROGERS: I just needed her in case of an

issue.

MR. O'ANGEIO: Woufd you n6nd waitino just in

case?

MR. ROGE2S: I bave no nnestlons.

TtiE COURr: So Mr,n the witness will be --

MR. ROGERS: I thlnk ie Is proper fnr aoss.

TItG COURT: Oh, I'm sorry.

MN- D'ANGKO: I do just have a few, ludge.

THE COURT: Go ahead.

MR O'ANGEI.O: Thank you.

CROSS-EXAMINATION

OY MR. D'ANGELO:

Q. Mc Corbett?

A. Yes, Jerry isknc.

Q. Thank you, lerry. W hen you Indioted with respect

(513) 785-6538
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Westlaw
29 C.F.R. § 5.5

Effective: January 18, 2009

Code of Fedeml Regulations Currenmess
Title 29 Labor

Subtitle A. Office of the Secrctary of Labor
R© Part 5. Labor Standards Provisions Applicable
to Contmcts Covering Federally Financed and
Assisted Construction (Also Labor Standttrds
Provisions Applicable to Nonconstmction Con-
tracts Subject to the Contract Work Hours and
Safety Standards Act) (Refs & Annos)

Fp Subpart A. D-nvis-Bacon and Related Acts
Provisions and 1'rocedures (Refs & Acmos)

..r § 5.5 Contract provisions and related
matters.

(a) The Agency liead shall cause or require the contract-
ing officer to insert in full in any contract in excess of
$2,000 which is entered into for the actued constnrction,
alteration antVor repair, incltiding painting and decorat-
ing, of a public building or public work, or building or
work financed in whole or in part from Federal funds or
in accordance with guarantees of a Federal agcncy or
fmancerl fzom fiurds obtained by pledge of any contract
of a Federal agency to make a loan, grant or annual con-
tribution (except where a different mearring is expressly
indicated), and which is subject tothe labor standards
provisions of any of tlte acts listed in § 5.1, the follow-
ing clauses (or any modifications thereof to meet the
particular needs of the agency, Providcd, That snch
modifrcations are frrst approved by the Department of
Labor):

(1) Minimum wages.

(i) All laborers and mechanics employed or work-
ing tiporr the site of ilie work (or under the United
States Housing Act of 1937 or under the Housing
Act of 1949 in the cons(ruction or development of

Page I

the project), will be paid unconditionally and not
less often ttran once a week, and without sub-
sequent deduction or rebate on any account (except
such payroll deductions as are pennftted by regula-
tions issued by the Secretary of Labor under the
Copeland Act (29 CFR part 3) ), tbe full amount of
wages and bona fidc fringe benefits (or cash equi-
valents thereof) due at time of payment computed
at rates not less than those contained in the wage
detennination of the Secretary of Labor wltich is at-
tached hereto and nrade a part hereof, regardless of
any contraetual relationship which may be alleged
to exist between the contractor and such laborers
and mechanics.

Corttributions made or costs reasonably anticipated
for bona fide fringe benefits under section l(b)(2)
of the Davis-Bacon Act on behalf of laborers or
mechanics are considered wages paid to such
laborers or mechanics, subject to the provisions of
paragraph (a)(1)(iv) of this section; also, regular
contribution.s made or costs incurred for more than
a weekly period (but not less often th;m (juarterly)
under pfans, funds, or programs which cover the
particular weekly period, are deemed to be con-
sinictively made or incuned during such weekly
period. Suclt laborers and inechanics shall be paid
the appropriate wage rate and fringe benefits on the
wage detenrtination for the classification of work
acmally performed, without regard to skill, except
as provided in § 5.5(a)(4). Laborers or mechanics
pctfotming work in more than one classification
may be eompensatcd at the rate specified for each
classification for Lhe time actually worked therein:
Provided, That the employer's payroll records ac-
curately set forth the time spent in each ciassifrca-
tion in which work is perforrned. 'I'he wage detenn-
ination (including any additional classi6cation and
wage rates confortned under paragraph (a)(1)(ii) of
this section) and the Davis-Bacon poster
(WI-I-1321) shall be posted at all times by the con-

(0 2009 Thomson Reutcrs. No Claim to Orig. US Gov. Works,
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tmctor and its snbcontraetors at the site of the work
in a prominent and accessible place where it can be
c:asily seen by the workers.

(ii)(A) 'rhe contracting officer shall require that any
class of laborers or mechanics, including helpers,
which is not listed in the wage detemtination and
which is to be employed tmder the connnct shall be
classified in conforniance with the wage detennina-
tion. 't-he contracting officer shall approve an addi-
tional classification and wage rate and fringe bette-
fits therefore only wlren tbe following criteria have
been rnet:

(1) The work to be perfonned by the clas-
sification requestcd is not perfnnncd by a
classification in the wage detennination; and

(2) •rlre classification is ntilized in the area
by the conshvction industry; and

(3) The proposed wage rate, including any
bona fide fringe benefits, bears a reason-
able relationstrip to the wage mtes con-
tained in the wage detennuratiorr

(13) If the contmetor and Cbe laborers and mech-
anies to be employed in the classification (if
known), or their representatives, and the con-
tracting ofticer agree on the classification and
wage rate (including the amount designated for
fringe benefi(s where appropriate), a report of
tlre action taken shall be serrt by the contracting
officer to the Administrator of the Wage arrd
Hour Division, Employment Standards Admin-
istration, U.S. Department of Labor, Washing-
ton, DC 20210. 'I1te Administrator, or an au-
thorized representative, will approve, modify,
or disapprove every additional classification
acfion within 30 days of receipt and so advise
ttie contracting officer or will notify the con-
tracting bfficer within the 30-day period lhat
additional time is necessary.

Page 2

(C) In the event the contractor, the laborers or
ntechanics to be employed in the classifieation
or their representatives, and the contracting of-
ficer do not agree on the proposed classifica-
lion and wage rate (including the amount desig-
uated for fringe benefits, where appropriate),
the cotrtracting officer shall refer the questions,
including the views of all interested parties and
the recomntendation of the contracting officer,
to the Administrator for determination. The
Administrator, or ao authorizcd representative,
will issue a determination wittrin 30 days of re-
ceipt and so advise the contracting officer or
will notify ttre contracting officer witlrin the
30-day period that additional tinie is necessary.

(D) The wage rate (including fringe benefits
where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or (C) of this section,
shall be paid to all workers performing work in
the classification under this contract from the
first day on which work is perfonned in the
classification.

(iii) 'Whenevei the minimum wage rate prescribed
in the contmct for a class of laborers or niechanics
inchides a fringe benefit which is not exprcxsed as
an ltourly rate, the contractor shall either pay the
benefit as stated in the wage determination or shall
pay another bona fide fringe benefit or an ltourly
cash equivalent thereof.

(iv) If tFte contractor does not tnake payments to a
ttUstee or otber third person, the contractor tuay
consider as part of the wages of any laborer or
mechaaic the amount of any costs reasonably anti-
cipated in providing bona fide fringe bcnefits under
a plan or program, Provided, 7'hat the Secretary of
Labor has found, upon the written request of ttre
contractor, that the applicable standards of the Dav-
is-Bacon Act have been met. 7'he Secretary of
Labor may require the contractor to set aside in a
separate accomit assets for tlre meeting of obliga-
tions under the plan or program.

© 2009 Thomson Routers. No Claim to Orig. US Gov. Works.
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(2) Withholding. The (write in name of Federal
Agency or the loan or grant recipient) shall upon its
own action or upon written request of an authorized
representative of the Departmcnt of Labor withbold
or cause to be withheld fiom ttte contractor under
this contract or any oilier Federal eontract willt the
same prune contractor, or any other federally-as-
sisted eontract subject to Davis-Bacon prevailing
wage requirements, which is held by the sanie
pritne contractor, so muclr of the accrued payments
or advances as may be considered necessary to pay
laborers and mechanics, including apprentices,
trainees, and helpers, employed by the contractor or
any subcontractor the full aniount of wages re-
quired by the contract. In the event of failure to pay
any laborer or mechanie, including any apprentice,
trainee, or helper, etnploycd or working on the site
of the work (or under the United States Housing
Act of 1937 or under the Housing Act of 1949 in
the construction or development of thc project), all
or part of the wages required by the contract, the
(Agency) may, after written notice to thecontract-
or, sponsor, applicant, or owner, take such action as
may be necessary to cause the suspension of auy
furtlrer payment, advancc, or guarantee of funds un-
til such violations (rave ceased.

(3) Payrolls and basic records.

(i) Payrolls and basic records relating thereto shall
be tnaintainedby the contractor during tbe coursc
of the work and preserved for a period of thrcc
years thereafter for all laborers and tnechanics
working at the site of the work (or under the United
States Housing Act of 1937, or under the 1lousing
Act of 1949, in the consiruction or development of
the project). Such records shall contain the name,
address, and social security mmuber of each such
worker, his or her correct classification, hourly
rates of wages paid (including rates of contributions
or costs anticipated for bona fide fringe benefits or
cash equivalents thereof of the types described in
section 1(b)(2)(B) of the Davis-Bacon Act), daily
and weekly number of hours worked, deductions

Page 3

niade and actual wages paid. Whenever the Secret-
ary of Labor has found under 29 CIIt 5.5(a)(l)(iv)
that the wages of any laborer or mechanic include
the amount of any costs reasonably anticipated in
providing benefits under a plan or progmm de-
scribed in scetion l(b)(2)(B) of the Davis-Bacon
Act, the contractor shall maintain records which
show that the conmtittne.nt to provide such benefits
is enforceable, that the plan or program is finan-
cially responsible, and that the plan or program has
been communicated in wnting to the laborers or
tnechanics affected, and records which show the
costs anticipated or the actual cost incurrcd in
provid'urg such benefits. Corttractors employing ap-
prentices or trainees under approvcd programs shall
maintain written evidence of the registmtion of ap-
prenticeship prograrns and certification of tminee
programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in
the applicable programs.

(ii)(A) The contractor shall submit weekly for each
week in whioh any contract work is perfomted a
copy of all payrolls to the (write in nanic of appro-
priate federal agency) if the agency is a party to the
contract, but if the agency is not such a party, the
contractor will submit thc payrolls to the applicant,
sponsor, or owner, as the case may be, for transmis-
sion to the (write in nanre of agency). 'fhe payrolls
submitted shall set out accurately and completely
all of the information required to be maintained un-
der 29 CFR 5.5(a)(3)(i), except tltat fuil social se-
curity numbers and home addresses sttall not be in-
cluded on weekly transmittals. Instead the payrolls
shall only need to include an individually identify-
ing number for each employee (e.g., the last four
digits of the employee's social security number).
'The requirecl weekly payroll 'utfonnation ntay be
submitted in any form desircd. Optional Fotm WH-
347 is available for this purpose from the Wage and
Hotu Division Web site at ltt-
tp://www.dol.gov/esa/whd/forms/wh347instr.htm or
its successor site. The prime contractor is respons-

(D 2009 Thomson Reutcrs. No Claitn to t?rig. tIS Gov. Works.
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ible for the submission of copics of payrolls by all
subcontractors. Contractors and subcontractors
shall maintain the fu11 sociat security nutnber and
current address of each covered worker, and shall
provide them upon request to the (write in name of
appropriate federal agcncy) if the agency is a party
to the contract, but if the agency is not such a party,
the contractor will submit them to the applicant,
sponsor, or owner, as the case may be, for transmis-
sion to the (write in name of agency), the contract-
or, or the Wage and Hour Division of the Depart-
ment of Labor for purposes of an investigation or
audit of compliance witlt prevailing wage require
ments. It is not a violation of this section for a
prime cotttractor to require asubcontractor to
provide addresses and social security numbers to
the prune c9ntractor for its own records, without
weekly submission to the sponsoring government
agency (or the applicant, sponsor, or owner).

(B) Each payroll submitted shall be accompan-
ied by a"Statement of Compliance," signed by
the contractor or subcontractor or his or her
agent wlto pays or supervises the payment of
the pcrsons employed under the contmct and
shall certify the following:

(1) That the payroll for the payroll period
eontains the information required to be
provided under § 5.5 (a)(3)(ii) of Regula-
tions, 29 CFR part 5, the appropriate in-
formatiou is being maiutaiued under § 5.5
(a)(3)(i) of Rogulations, 29 CFR part 5,
and that such infotmation is correct and
completc;

(2) That each laborer or mechanic
(includirig each helper, apprentice, and
trainee) employcd on tlre contract during
the payroll period has been paid the full
weekly wages earned, without rebate,
either directly or indirectly, and that no de-
ductions have been made either directly or
indirectly from the fvll wages earned, other

I'age 4

than permissible deductions as set fortb in
Rcgulations, 29 CFR part 3;

(3) That eaeh laborer or mechanic has been
paid not less than the applicable wage rates
and fringe benefits or cash equivalents for
the etassification of work petfonned, as
specified in the applicable wage detcrmin-
ation incorporated into the contract.

(C) The weekly submission of a properly ex-
ecuted certification set forth on the reverse sidc
of Optional Form WH-34'7 shall satisfy the re-
quirement for submission of the "Statemcnt of
Compliance" rcquired by paragraph
(a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certi-
fieaflons may subject the contmctor or subcon-
tractor to civil or criminal prosccution under
section 1001 of title 18 and section 231 of title
31 of the United States Code.

(iii) The eontractor or subcontractor shall make the
records required under paragraph (a)(3)(i) of this
section available for inspection, copying, or tran-
scripticn by authorized representativcs of the (write
the name of the agency) or the Department ol
Labot', and shall permit such representatives to in-
tcrview employees during working hours on ttte
job. If the contractor or subcontractor fails to sub-
mit the required records or to rnake them available,
the Federal agency may, after written notice to the
contmctor, sponsor, applicant, or owner, take such
action as may be necessary to cause the suspension
of any further paytnent, advance, or guarantee of
fitnds. Furtltermore, failure to submit the required
records upon request or to make such records avail-
able may be grotmds for debannent action pursuant
to 29 CFR 5.12.

(4) Apprentices and trainees--

(i) Apprentices. Apprentices will be permitted to
work at less than the predetermined rate for the

^) 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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work tlrey performed when they are employed pur-
suant to and individually registered in a bmra fide
apprenticeship program registered witli the U.S.
Department of Labor, Employment and Training
Adtninistration, Office of Apprentieeship Training,
Employer and I.abor Services, or witli a State Ap-
prenticeship Agency recognized by the Office, or if
a person is employed in his or cer first 90 days of
probationary employnzent as an apprentice in such
an apprenticeslvp program, who is not individually
registered in the prrogram, but wlw has been certi-
frcd by the Office of Apprenticesltip Training, Etn-
ployer and Labor Services or a State Apprentice-
ship Agency (where appropriate) to be eligible for
probationary employment as an apprentice. The al-
lowable ratio of apprentices to journeymen on the
job sitc in any craft classification sball not be great-
er than the ratio pemtitted to thc contractor as to the
entire work force under the registered program.
Any worker listed on a payroll at an apprentice
wage rate, wtto is trot registered or otherwise em-
ployed as stated above, shall bc paid not less than
the applicable wage rate on tlie wage detennination
for the classification of work actually perfornted. In
addition, any apprentice perforrning work on the
job site in excess of the ratio pemtitted under the
registered prcogram shall be paid not less tltan ttre
applicable wage rate on the wage determination for
the work actually perfanned. Where a contractor is
performing constmction on a project in a locality
other than that in which its program is registered,
the ratios and wage rates (expressed in percentages
of (he journcyman's hourly ratc) specified in the
contraetot's or subcontractor's registered program
shall be observed. Every apprentice mu.st be paid at
not less than the rate specified in the registered pro-
gram for the apprentice's level of progress, ex-
pressed as a percentage of the jounreymen hourly
rate specified in the applicable wage detennination.
'Apprentices shall be paid fringe beneflts in accord-
ance witli t73e provisions of the apprenticeship pro-
gram. If the apprenticeship program does not spe-
cify frirtge benefits, apprentices must be paid the
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full amount of fringe benefrts listed on ttte wage de-
termination for the applicable classification. If the
Administrator determines that a difterent practice
prevails for the applicablc approntice ctassificatimr,
fringes shall be paid in accordance with that de-
terrnination. In the event the Office of Apprentice-
ship Training, Employer and Labor Services, or a
State Apprenticeship Agency recognized by the Of-
fice, withdmws approval of an apprenticeship pro-
gram, the contractor will no longer be permitted to
utilize apprentices at less than the applicable prede-
teanined rate for thc work performed until an ac-
ceptable program is approved.

(ii) Trainees. Fxce.pt as provided in 29 CFR 5.16,
trainees will not be permitted to work at less than
the predetermined rate for the work performed un-
less they are employed pursuara to and individually
registered in a program which has received prior
approval, evidenced by founal certification by the
I1,S. Depamnent of Labor, Employmcnt and Train-
ing Administration. The ratio of trainees to journey-
men on the job site shall not be greater than permit-
tod undcr thc plao approved by the Employment
and Training Admiuistmtion. Lvery trainec must be
paid at uot less than the rate speeified in the ap-
proved program for the traince's level of progress,
expressed as a percentage of the joumeyman Itourly
rate specified in the applicable wage determination.
Trainee.s shall be paid fringe benefits in accordance
with the provisions of the trainee program. If the
trainee progriun does not mcntion fringe benefits,
tminccs shall be paid the full amourrt of fringe be-
nefits listed on the wage dctcrmination unless the
Adtninistrator of the Wage and IIour Division de-
termines that there is an apprenticeship program as-
sociated witli the corresponding journeyman wage
rate on the wage determination which provides for
less than full frittge benefits for apprentices. Any
crnployee listed ou the payroll at a trainee rate who
is not registercd and participating in a training plan
approved by the Etnployment and Training Admin-
istration slrall be paid not less than the applicable
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wage rate mt the wage determination for the classi-
fication of work actually perfonned. In addition,
any trainee performing work on the job site in ex-
cess of the ratio permitted under the registered pro-
gratn shall be paid not less than the applicable wage
rate on the wage determination for ttte work actu-
ally petfonned. In the event the Employment and
'Training Administration withdraws approval of a
tmining prngram, the conuactor will no longer be
pennitted to utifrze trainces at less tttan the applic-
able predetermined rate for the work performed un-
til an acceptable program is approved.

(iii) F.qual employmcnt opportunity. The utilization
of apprentices, trainees and joumcymen under this
part shall be in cotfformity with the equal employ-
ment opportunity requirements of Exccutive Order
11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirentents.
The contractor shall comply with the requirements
of 29 CFR part 3, which are incorporated by refer-

ence in this contract.

(6) Subcontracts. The contractor or subcontractor
shall insert in any subcontracts the clauses con-
tained in 29 CFR 5.5(a)(1) through (10) and such
other clauses as the (write in the name of the Feder-
al agency) may by appropriate instmctions require,
and also a clause requiring the subcontractors to in-
clude these clauses in any lower tier subcontracts.
'rhe prime contractor shall be responsible for the
eompliance by any subcontractor or lower tier sub-
contractor witti all the contmet clauses in 29 CFR 5.5.

(7) Contract tennination: debamtent. A breach of

the wntract clauses in 29 CFR 5.5 rnay be grounds
for termination of the contract, and for debarment
as a contractor and a subcontractor as provided in

29 CFR 5.12.

(8) Complianec with Davis-Bacon and Related Act
requiremerrts All rutings and interpretations of the
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Davis-B'acon and Related Acts contained in 29 CFR
parts i, 3, and 5 are hercin incorporated by refer-
ence in this contract.

(9) Disputes concenting labor standards. Disputes
arising out of the labor standards provisions of this
c.ontract shall not be subject to the general disputes
clause of this contract. Such disputes shall be re-
solved in accordance witlr the procedures of the De-
partrnent of Labor set forth in 29 CFR parts 5, 6,
and 7. Disputes witlun the meaning of this clause
include disputes between the contractor (or atty of
its subcontractors) and the eontraeting agency, the
U.S. Department of Labor, or the employces or
their representatives.

(10) Certification of eligibility.

(i) By entering into this contract, the contraetor cer-
tif-res that neither it (nor he or she) nor any person
or fum who has an interest in the conrractor's firm
is a person or fimi ineligible to he aNvarded Govem-
ment contracts by virtue of seetion 3(a) of the Dav-
is-Bacon Act or 29 CFR 5.12(a)(1).

(ii) No part oP this contract shall be subcontrueted
to any person or finn ineligible for award of a Gov-
ernment contract by vittue of section 3(a) of the
Davis-Bar,no Act or 29 CFR 5:12(a)(1).

(iii) 11te. penalty for making false statetnents is pre-
scribed in the U.S. Crirninat Code, 18 U.S.C. 1001.

(b) Contract Work 1[ours and Safety Standards Act. The
Agency flead shall cause or require the contracting of-
ficer to insert the following clauses set forih in para-
grap}ts (b)(1), (2), (3), and (4) of this section in full in
any eontract in an amount in excess of $100,000 and
subject to the overtime provisions of the Contract Work
Hours and Safety Standards Act. These clauses shall be
inserted in addition to the clauses required by § 5.5(a)
or 4.6 of part 4 of this title. As used in this paragraph,
the tenns laborers and mechanics incluile watchmen and
guards.
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(1) Ovettitne requircments. No contractor or sub-
contractor contracting for any part of thc contract
work which may require or involve the employmcnt
of laborers or mechanics shall require or pennit any
sueb laborer or mechanic in any workweek in
wlrich he or she is employed on sttch work to work
in excess of forty hours in such workweek unless
such laborer or mechanir, receives compensatioo at
a rate not less than one and one-half times the basic
mte of pay for all hours worked in excess of forty
hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated
damages. In ttte event of any violation of the clause
set forth in pmagraph (b)(1) of this section the con-
tmctor atrd any subcontractor responsible therefor
shall be liable for tltc unpaid wages. in addition,
such contractor and subcontmctor shall be liabte to
the United States (in the case of work done under
contract for the District of Columbia or a territory,
to sucb District or to such territory), for liqnidated
damages- Such liquidated damages shall be corn-
puted with respect to each individual laborer or
mechanic, including watchmen and guards, em-
ployed in violation of the clause set forth in para-
graph (b)(1) of this section, in the sum of $10 for
eaeh calendar day on which such individual was re-
quired or permitted to work in excess of the stattd-
ard workweek of forty hours without payment of
the overtime wages required by tho clause set forth
in paragraplt (b)(1) of this section.

(3) Withholdurg for unpaid wages and liquidated
damages. The (write in the name of the Federal
agency or the loan or gmnt recipient) shall upon its
own action or upon written request of an authorimd
representative of lhe Department of Labor withlrold
or cause to be withheld, from atry moneys payable
on account of work performed by the contractor or
subcontractor under any such contract or any other
Federal contract with the same prime contractor, or
any other tederally-assisted contmet subject to the
Contract Work Hours and Safety Standards Act,
which is held by the smue prime contrdetor, such
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sutns as tnay be detemiined to be necessary to satis-

fy any liabilities of such contractor or subcontractor
for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph (b)(2)
of this section.

(4) Subcontracts. 'Tlte conuactor or subcontractor
shall insett in any subcontract.s the clauses set fortlt
in paragraph (b)(1) through (4) of this section and
also a clause requiring the subcontractors to iuelude
these clauses in any lower tier subcontracts. The
prime coutractor sltall be responsible for compli-
ance by any subcontractor or lower tier subcontmct-
or with the clauses set forth in paragraphs (b)(1)
Ihrouglt (4) of this sectioo-

(c) in additiou to the elauses contained in paragmph (b),
in any contract subject only to the Contraet Work Hours
and Safety Standards Act and not to any of the other
statutes cited in § 5.1, the Agency Hcad shall cause or
require the contracting officer to irtsert a clause requir-
ing tttat the contractor or subcontractor shall maintain
payrolls and basic payroll records during the course of
the work and shall preserve thent for a period of three
years from the completion of tho contract for all
laborers and mechanics, including guards and watch-
men, working on the contract. Such records shall con-
tain the name and address of each such employee, social
security munber, correct classificalions, ttourly rates of
wages paid, daily and weekly number of hotus worked,
deductions made, and actual wages paid. Further, the
Agency Head sltall cause or require the contracting of-
ficer to insert in any sucb contract a clause providing
that the records to be maintained tinder this paragraph
shall be madc available by the contractor or subcon-
tractor for inspection, copying, or transcription by au-

thorized representatives of the (write the name of
agency) and the Department of Labor, and the contract-
or or subcontractor will permit such representatives to
interview employees during working hours on the job.

(The information collection, recordkeeping, and re-
porting requirements contained in the following para-
graphs of this section were approved by the Office of
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SOURCE: 48 FR 19541, April 29, 1983; 51 FR 12265,
April 9, 1986; 61 FR 40716, Ang. 5, 1996; 65 FR
80278, Dec. 20, 2000; 73 FR 77511, Dec. 19, 2008, un-
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AUTHORITY: 5 U.S.C. 301; R.S. 161, 64 Stat. 1267;
I3eorganiavtion Plan No. 14 of 1950, 5 U.S.C. appendix;

40 U.S.C. 3141 et seq.; 40 U.S.C. 3145; 40 U.S.C.
3148; 40 U.S.C. 3701 et seq.; and the laws listed in
5.1(a) of this part; Secretary's Order 01-2008; and Em-
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276a-276a-7; 40 U.S.C. 276c; 40 U.S.C. 327-332; Reor-
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Rules of Civil Procedure jRefs & Annos)

R© Title tV. Parties

, Civ R 17 Partics plaintiff and defendant; capacity

(A) Real party in interest

Bvery action sball be prosecuted in the name of the real party in interest. An executor, administrator, guardian, bailee, trustee of

an express trust, a party with whom or inwhose name a contract has been made for the benefit of another, or a party authorizcd

by statute may sue in his natne as such representative without joining witlt lum the party for whose benefit the action is brought.

When a statute of this state so provides, an action for tlte use or benefit of another shall be brought in the nante of ttris state. No

action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest uutil a reasonable time

has been allowed after objection for ratification of commencement of the action by, or joinder or substitution of, the real party

in interest. Suctt ratification, joinder, or substitution shall have ttte same effect as if the action had been commenced in ttte name

of the real party in interest.

(R) Minms or incompetenl persons

Whenever a minor or incompetent person has a representative, such as a guardian or other like fiduciary, ttte representative may

sue or defend on behalfofthe tninor or incompetent person. If a minor or incompetent person does not have a duly appointed

representative the minor may sue by a next fricnd or defend by a guardiao ad litem. When a ininor or incompetent person is riot

otherwise represetrted in an action the court shall appoint a guardian ad liteni or shall make such other order as it deerrs proper
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c
Baldwin's Ohio Revised Code Annotated Ctirrentness

Title XLI. Labor and [ndustry
'a Chapter 4115. Wages and Aours on Public Works (Refs & Annos)

^p Penalties
^ 4115.99 Penalties

(A) Whoever violatas section 4115.08 or 4115.09 of the Revised Code sball be fined not less than twenty-five
nor more than five hundred dollars.

(B) Whoever violates division (C) of section 4115.071, section 4115.10, or 4115.11 of the Revised Code is
guilty of a utisdemeanor of the second degree for a first offense; for each sttbsequent offense such person is
guilty of a misdemeanor of the first degree.

CREDIT(S)

(1976111304, off. 8-25-76; 1974 H 1170; 196911436; 131 v S 201; 1953 II 1)

Page I

Current tiirough 2009 File 8, of the 128th GA (2009-2010), apv. by 7/16/09 and filed with the Secretary of State
by 7/16109.

Copr. (c) 2009 Thonrson Reuters
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