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RESPONDENT CIII2ISTI LEE Bi2OWN'S LIST OF ADI)ITIOP>TAI. AIJT1fIORITIES
TO BE RELIED UPON DURING ORAL ARGUMENT

Pursuant to Rule IX, Section 8 of the Rules of Practice of the Supreme Court of Ohio,

Respondent Christi Lee Brown submits the following list of additional authorities upon which she

intends to rely during oral argument:

A. DISCIPLINARY CASES INVOLVING IMPROPER SEXUAL CONDUCT
RESULTING IN PUBLIC REPRIMAND

1. Cincinnati Bar Association v. Schmalz, Slip Opinion No. 2009-Ohio-4159 (public

reprimand for attorney who engaged in sexual activity with client, even though the

attorney originally lied to investigators).

2. Disciplinary Counsel v. Engler, 110 Ohio St. 3d 138, 2006-Ohio-3824 (public

reprimand for attorney who engaged in sexual activity with client while representing

her during divorce proceedings).

3. Richland County Bar Association v. I3rightbill (1990), 56 Ohio St. 3d 95 (public

reprimand for attorney who impersonated a peace office and engaged in sexual

activity for hire).

4. Disciplinary Counsel v. Ressing (1990), 53 Ohio St. 3d 265 (public reprimand for

attorney who engaged in sexual relations with client while representing her in divorce

proceedings).

B. OTI3EItPIJBLICI2EI'RI CASES

1. Geauga County BarAssociatlon v. Patterson, l l l Ohio St. 3d 228, 2006-Ohio-5488

(public reprimand for attorney who failed to timely refund uncarned fees and had

aggravating factors, including prior disciplinary offenses and initial lack of

cooperation).
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2. Disciplinaty Counsel v. Agopian, 112 Ohio St. 3d 102, 2006-Ohio-6510 (public

reprimand for attozney who submitted inaccurate fee bills for legal services rendered

as court appointed counsel).

3. OhioState BarAssociation v. Vukelic,102 OhioSt.3d421,2004-Ohio-3651(publie

reprimand for attorney who presided over client's case while serving as a part-time

magistrate).

4. Medina County Bar Association v. Kerek, 102 Ohio St. 3d 228, 2004-Ohio-2286

(public reprimand forattorney who neglected a legal matter, gave financial assistance

to client, and did not imnrediately cooperate in disciplinary investigation).

5. Columbus Bar Association v. Dicker, 102 Ohio St. 3d 123, 2004-Ohio-1803 (public

reprimand for attorney who failed to maintain proper records of client funds, failed

to refi.uid the unearned portion of his fee, and failed to cooperate in disciplinary

investigation).

6. NorthwesterOhioBarAssociationv. Schnitkey, 94Ohio St. 3d 135,2002-Ohio-1056

(public reprimand for attorney who neglected two client matters and failed to respond

to clients' inquiries over eight month period).

7. Cuyahoga County Bar Association v. Gonzalez and Cuyahoga County Bar

Association v. Stafford, 89 Oluo St. 3d 470, 2000-Ohio-221(public reprimaxid given

to two attorneys who engaged in a lzeated discussion in chambers and in the

courtroom which included inappropriate language).

8. Columbus Bar Association v. Battisti, 90 Ohio St. 3d 452, 2000-Ohio-194 (public

reprimand ror an attorney who caused a client to sign blaiik affidavits and then later

completed the affidavits to file with coiut).
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9. Cincinnati BarAssoclation v. Randolph, 85 Ohio St. 3d325,1999-Ohio-268 (public

reprimand for attorney who charged an excessive fee and failed to return funds that

his client was entitled to receive).

Respectfully submitted,

ALAN M. PETROV (000020283)
MONICA A. SANSALONE (0065143)
GALLAGHFRSHARP
Sixth Floor Bulkley Building
1501 Fuclid Avenue
Cleveland, Ohio 44115
Tel: (216)241-5310
Fax: (216)241-1608
E-mail: apetrov(a,)gallaghersharp.co.m

msansalone@gallaghersharp.com
AttoPneys for Respondent
Christi Lee Brown
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CERTIFICATE OF SEI2VYCE

A copy of the foregoing, Respondent Christi Lee Brown's Notice of Additional Authorities

to be Relied Upon During Oral Argument, has been served, via regular U.S. Mail, postage-prepaid,

this 2nd day of September, 2009 upon the following:

Robert B. Fitzgerald, Esq.
Baran, Piper, Tarkosky, Fitzgerald & Theis Co., L.P.A.
121 West High Street, Suite 905
P.O. Box 568
Lima, OH 45802-0568
Attorney for Relator

Jonathan W. Marshall, Esq.
Board of Commissioners on Grievances
and Discipline of the Supreme Court of Ohio
65 South Front Street, 5"' Floor
Columbus, OH 43215-3431

ALAN M. PETROV (000020283)
MONICA A. SANSALONE (0065143)
fAttorneys for Respondent
C'hri.sti Lee Brown
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CINCINNATI BAR ASSOCIATION v. SCIILFtALZ.

No. 2009-0661

SUPREME COURT OF OHIO

2009 Ohio 4159; 2009 Ohio LEXIS 2259

May 19, 2009, Submitted
August 25, 2009, Decided

NOTICE:

THIS SLIP OPINION IS SUBJECT TO FORMAL
RLtVISION BEFORE IT IS PUBLISHED IN AN
ADVANCE SHEET OF THE OHIO OFFICIAL

REPORTS.

PRIOR HISTORY: ["*1 ]
ON CERTIFIED REPORT by the Board of

Cortnnissioners on Grievanccs and Discipline of the

Supreme Court, No. 08-082.

IIEADNOTES

Attorneys at law -- Afi.scondnct -- Public reprintaird.

COUNSEL: Peter Rosenwald and Jean M. Cseoppinger,

for relator.

John H. Burlew, for respondent.

recommends that we adopt the stipulated facts and accede

to the respondents consent-to-discipline agreemeut in the

fortn of a public reprimand. In the consent-to-discipline

agreentent, respondent admits that she violated her oath

of office and also violatcd Prof.CondR 1.9(a)(2) (a

lawyei's representation of a client creates a conflict of

interest if there is a substantial rialc that the lawyer's

representation will be cotnpromised by ttie lawyer's

personal intcrests) and 1.80) (a lawyer shall not solicit or

engage in sexual activity with a client unless the

relationship existed befbre the representation

commenced). The board's recommendation states that

[**2] dropping the charges involving lying to the

investigator is justified by mitigating circumstances.

[*P2] We agree with the recommendatiou, aud we

order that the respondent be publioly reprirnanded for her

tnisconduct.

Background

JUDGES: MOYER, C.J., and PFEIFER, LIJNDBERG
STRATTON, O'CONNOR, O'DONNF,LL,
L.ANZINGER, and CUPP, JJ., concur.

OPINION

Per Curiant.

[*PI] Relator, Cincinnati Bar Association, filed a
complaint against Cincinnati lawyer Anna Schmalz,
Attomey Registration Number 0078103, for violating the
Rules of Professional Conduct. The Board of
Commissionet, on Grievances and Discipline

[*P3] The facts in this case have been stipulated by
the parties. On December 7, 2006, respondent was
appointed to represent a criminal defetidant with respect
to two separate indictments. Both cases were tried bcfore

a jury in March 2007, and the jury acquitted the
defendant with tespect to all charges in the first
indictment and all but two charges in the second
indicttnent. As to those charges, the jury could not reach

a verdict.

[*P4] Prosen;utors offered the defendant a plea
bargain with respect to the remaining charges that would
have required him to serve two years, and respondent



2009 Ohio 4159, *P4; 2009 Ohio LEXIS 2259, **2

consistently advised her client to accept the oftcr. But the

defendant declined, and at a second trial in November

2007, the defendant was convicted and sentenced to five

years aud five tnonths in prison. Later in November 2007,

the defendant filed a grievance against respondent and

infotmed the court of flte allegations pertinent to this

matter: that rospondent had engaged in a ramantic

relationship ["*3] with him, that that relationship had

leti the defendant vulnerable and had crcated a conflict of

interest, and that the relationship had rnodvated the

respondent to fail to obtain the plea bargain.

[`P5] The relator investigated the grievance by

interviewing the respondent twice and serving

iuterrogatories on her. During the initial interview,

respondent was unrepresented and stated that she had

developed a"friendship" with the client but did not admit

the sexual nature of the relationship. Subsequently, au

attomey investigating the defendaut's allegations for the

trial judge supplied a CD that contained recordings of

over 50 hours of telephone calls between the defendant

and respondent. The calls had been nionitored by the

Hamilton County Sheriff a Departnrent with the

lcnowledge of the parCicipants. Among the approximately

110 half-hom recorded conversations between the

respondent and her client were explicit descriptions of

scxual acts and professions of love between the two. In at

least three calls, respondent requested andlor engaged in

telephonic sexual activity with her client.

[*P6] In her response to relator's interrogatories,

respondent admitted that she had engaged in "personal

[**4] conversations" that were "inappropriate." After the

CD was supplied to respondetPs cuunsel, relator's

investigator conducted a second interview with

respondent in which she acknowledged the sexual

component of the relationship and admitted that she had

diseussed with the client the possibility of pursuing the

relationship foIlowing his release front custody. Tn that

context, respondent stated, "I screwed up. I got too

close."

[*P7] The parties have entered into a
consent-to-discipline agreement filed pursuant to Section
11 of the Rules and Regulations Governing Procedure on
Complaints and Heariugs Before the Board of
Commissioners on Grievances and Discipline ("BCGD
Proc.Reg.") and also a stipulation of facts in support of
that ageenient. The stipulation identifies respondent's
initial minirnization of her relationship with the client as
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an aggravating factor pursuant to BCGD Proc.R,eg.
l0(B)(1)(I), but states in tnitigation that respondent has
tnade full disclosure to tlie board and has no prior
diseipllnaty history in accordance witli BCGD Proc.Reg.
10(B)(2)(a) and (d). The parties have agreed to a public
reprimand as an appropriate sanction. The board
reviewed the stipulation and consent-to-discipline [**5]
agreentent and recommended that the court adopt the
agreement.

Disposition

[*P8] The consent agteement seeks a public

reprintand for the respondent for violations of

Prof.Cond.R 7.7(a)(2) and 1.8(j). Our cases have dealt

w•ith sexual activity between lawyers and clients in a

number of contexts, often under circumstances in which

the sexual relationship formed part of a larger pattern of

tnisconduct. At the one end of the spectrunr, we disbaiTed

a male lawyer who preyed upon the vulnerabilities of his

clients in an egregious manner, engagod in sex with them,

lied during the investigation, and showed little acceptance

of responsibility for the wrongfidness of his own acts.

Disciplinary Co2ensel v. Sturgeon, III Oltio St.3d 285,

2006 Ohio 5708, 855 N.E.2d 1221, P 18, 29t30. in other

cases, a sexual relationship has been linked with other

disciplinary violations or an actual adverse impact on the

quality of the legal representation; in such cases, we have

ordered a suspension from the practice of law. See

D'zsciplinary Connsel v. Ke•ieger, 108 Ohio St.3d 319,

2006 Ohio 1062, 843 N.E.2d 765, P 29, 30, and cases

cited therein.

[*P9] The presettt case dwells at the end of the
spectrum representing the least egregious [**6] cases of
sexual misconduct. The parties stipulated that in spite of'
the improprieties, respondent effectively performed her
function as attorney in the criminal representation and
that a public reprimand for the stated violations will
adequately deter her from futther violations. In such
cases, we have imposed a public reprimand. See
Di.scipl8narv Coxnsel v. Engler, 110 Ohio St.3d 138,
2006 Ohio 3824, 851 N.E.2d 502 P 12 - 13; Disciplinary
Coernsel v. DePietro (1994), 71 Ohio St.3d 391, 392-393,
1994 Ohio 284, 643 XE.2d 1145. Consistent with this
case law, we adopt the recontmendation of the board and
order that respondent be publicly reprimanded. Costs are
taxed to respondent.

Judgment accordingly.



Page 1

'4„. Ji, v;?

FOCUS - 3 of.19 DOCUMENTS

DISCIPLINARY COUNSEL v. ENGLER.

No.2U06-0392

SUPREME COURT OF OHIO

110 Ohio SE 3d 138; 2006 Ohio 3824; 851 N.E.2d 502; 2006 Oltio LE%[S 2374

Mareh 29, 2006, Submitted
August 9, 2006, Decided

PRIOR HISTORY: ON CERTIF'IF,D REPORT by

the Board of Coininissioners on Grievanees and

Discipline of the Supreme Court, No. 05-089.

HEADNOTES

Attorneµc at faw -- Misconduct -- Pubdic reprimand

-- Reasonable possibility thaf larrver's profess7ona]

judgment could harve been aJ)'ected by personal and

financial intetes4s.

COUNSEL: Jonathan E. Coughlan, Disciplinary

Counsel, and Brian E. Shinn, Assistant Disciplinary

Counsel, for relator.

Mitchell, Allen, Cantalano & Boda Co., L.P.A., and

William C. Mann, for respondent.

JUDGES: MOYER, C.J., RESNICK, PFEIFER,
Id1NDI3F.RG STRATTON, O'CONNOR, O'DONNELL
and LAN2INGER, JJ., concur.

OPINION

[***503] [*138] PerCuriam.

[**Pl] Respondent, David Lee Engler of
Boardinan, Ohio, Attomey Registration No. 0030264,
was admitted to the practice of law in Ohio in 1985_

[X'P2] On October 10, 2005, relator, Disciplinary
Counsel, chargcd respondent with violathig the Code of
Professional Responsibility by engaging in a sexual

relationship with a client. A panel of the Board of

Commissioncrs on Grievances [* 139] and Discipline

heard the cause on the parlies' consent-to-discipline

agreement, filed pursuant to Secfion 11 of the Rules and

Regulations Governing Procedure on Complaints and

Hearings Before the Board of Coininissioners on

Grievances and Discipline ("BCGD Proc.Reg."). The

panel accepted the parties' agreement and madc

corresponding findings of misconduct and a

recomtnendation, which the boarcl adopted.

Misconduct

[**P3] The parties stipulated that responclent had

two sexual encounters with a divorce client and had

thereby violated DR 1-102(A)(6) (proltibiting conduct

that adversely reflects on a lawyer's fitness to practice

law) and 5-101(A)(1) (prohibiting a lawyer froni

accepting entployment if the exercise of professional

judgnrent on behalf of a client will be or reasonably may

be affected by the lawyer's personal interests). The partics

also agreed that respondent's tniscouducrt warranted a

public reprimand.

[XP4] Respondent has a law practice under the

name of Engler & Associates. On June 29, 2004, a

28-ycar-old fetnale client consulted respondent about

ending her rnairiage. During their discussions, respondent

learned that the client was an artist and had sold some of

her paintings. He indicated an interest in possibly

purchasing her work, and sonzetime later, the client

brought paintings to respondent's office. Respondent

offered to buy somc of the paintings by crediting the

client for $ 400 toward his $ 1,000 fee. The client agreed



110 Ohio St. 3d 138, * 139; 2006 Ohio3824,**P4;
851 N.E.2d 502, ***503; 2006 Ohio LEXIS 2374

to trade the paintings and paid the balance of respondent's
$ 6001ega1 fee.

[**P5] The client expected her husband to agree to
dissolve their marriage, and in late August 2004,
respondent sent a separation agreement to the husband for
review. Ott Septenrber 8, 2004, respondent ntet his client
at a restaurant to discuss [***504] the dissolution
process. Aftenvard, respondent and the client went to his
house and engaged in consensual sexual relations.

[s"`P6] Approximately seven to ten days later, the
client visited respondent at home again, and the couple
again had consensual sex. Respendent subsequently told
his client that he could not continue to have a personal
relationship with her until her case had ended and she
was no longer his client. About the same time, respondent
wrote a memo to the client's file indicating he had told
the client he could not have a personal relationship with
her and that the client liad agrced.

[**P7] In late September 2004, an attorney
representing the husband sent respondent proposed
changes to the dissolution agreement. Early in October
2004, re,spondent met with his client in the presence of
his assistant to review the changes and then wrttte to the
other lawyer regarding those changes.

[**P8] In a telephone conversation on October 12,
2004, respondent again told his client that he could not
continuc their personal relationship while he was [* 140]
representing her. The next day, the client sent a letter of
dismissal to respondent. Respondent promptly replied
with a letter indicating that lie had completed his work in
her case. Respondent enclosed a final invoice and a check
reimbursing the client for the remaining halance of her
paid fees. Later, respondent also returned the paintings
that he had accepted from his client in partial payment of
his fees.

Rceotnmended Sanetion

[**P9] In recommending a sanction for
respondent's misconduct, the board weiglred the
mitigating and aggravating factors of'his case. See BCGD
Proc.Reg. 10(B).
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[**P10] The parties stipulated to the mitigating
factors that (1) respondent hati no prior disciplinary
record, (2) he had made tunely good-faith effotts at
restitution, (3) he made a full and frce disclosure of
information and was cooperative in the disciplinary
proceedings, and (4) he had a good reputation in the legal
community apart froni the underlying tnisconduct. BCGD
Proc.Reg. 10(B)(2)(a), (c), (d), and (e). According to the
parties, respondent on his own initiative had also received
instruction on ethics and practice management from a
fotmer president of the Mahoning County Bar
Associaflon. ln addition, the board found that respondent
had acknowledged his wrongdoing in this isolated
incident of tnisconduct.

[**P11] Adopting the panel's report, the board

rccommended that respondent receive a public repritnand
for his misconduct.

Review

[**P12] We agree that respondent violated DR

I-I02(4)(6) and 5-101(A)(1), as found by the board.

Moreover, we generally impose a public reprimand when

a sexual relationship develops during an attorney-client

relationship if the affair is legal and consensual and has

not compromised client interests. Disctpllnary Counsel r.

Moore, 101 Ohio Sa.3d 261, 2004 Ohio 734, 804 NE.2d

423, citing 1]4eciplinaryry Counsel v. DePietro (1994), 71
Ohio St.3d 391, 1994 Ohio 284, 643 N.E.2d 1145;

Disciplincny Counsel v, PcGrton (1993), 66 Ohio St.3d

163, 610 A!E.2d 979; Disciplinary G'oun.cel v. Ressing

(1990), 53 Ohio St.3d 265, 559 N.E.2d 1359. Therefore,

we find the recommended sanction appropriate.

[**Pl3] Respondent is thereforc publicly

repritnanded for his viola6ons of DR 1-102(A)(6) and

5-101(A)(1). Costs are taxed to respondent.

Judgment accorciingly.

[***505] MOYER, C.J., RESNICK, PFEIPER,
LUNDBERG STRATTON, O'CO:VNOR, O'DONNELL
and LANZINGER, JJ., concur.
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RICIILAND COUNTY BAR ASSOCIATION v. BRIGI3TBILL

No. 90d J32

Snpreme Court of Ohio

56 Ohio St. 3d 95; 564 N.E.2d 471; 1990 Ohio LEXlS 1727

July 31,1990, Submitted
December 19,1990, Decided

NOTICE:

L**«I]

PRIOR HISTORY: ON CERTIFIED REPORT by the
Board of Comtnis4ioners on Grievances and Discipline of
the Supreme Court, No. 89-68.

On Decetnber 18, 1989, relator, Richland County
Bar Association, filed a cotnplaint against respondent,
James E. Btightbill, based on respondent's reeent
convietions on charges of impet:sona5ng a peace officer
and soliciting to engage in sexual activity for hire.
Relator charged respondent, ititer• alia, with violating DR
1-102(A)(3) (engaging in illegal conduct involving moral
turpitude) and 1-102(A)(5) (engaging in conduct that is
prejudicial to the adniinistration of justice). Respondent,
in his answer filed January 9, 1990, admitted being
charged with and convieted of the twn offenses and
receiving a$ 500 fine and suspended jail sentences.

A panel of the Board of Connnissioners on
Grievances and Discipline of the Supretne Court held a
hearing on the matter on May 11, 1990. The evidenee
presented by respondent's counsel tended to show that
respondent had a strong aptitude for trial work, but was
somewhat naive, based on his rural upbringing.
Respondent was also [***2] portrayed as curious, based
on his daily encounters with the crin»nal eletnent in
Richland County once he began workiug in the
prosecutor's office. Respondent admitted to consorting
with prostitutes oa four or five occasions during the ninc
months he worked at the prosecutor's office. He adntitted
to carrying a wallet with his assistant county prosecutor

badge pinned to the inner ttifold pocket, which was
distinctly visible when his wallet was open; however, he
stated that he did not hold hiniself out at any time to be a
police officer. Respondent admitted that he was driving a
county car on onc occasion in which he engagect in sexual
activity with a prostitute. Respondent also adinitted
asking the prostitutes he engaged to return his nioncy to
hitn, but states he did not attempt to coerce thcm to do so.

Respondent claimed he pled no contest to the
criminal charges to avoid a public trial and for persnnal
rcasons. As a result of the charges, respondent was
distnissed from the prosecutor's office and retunzed to
work at the family dairy frunt in LoudonvIlle.
Respondent has not practiced law since he was cltarged
witlt the offenses. Respondent's ordeal was closely
followed by the press [*6"3] and, besides costing
respondent his job, it cost him the friendships of many of
his peers. Respondent underwent psychological
eounseling after his convictions, whieh he testified helped
him to realize that he committed the sexual offcnse due to
excessive aleobol use and loneliness.

The panel noted that the evidence presented on
respondent's charge of impersonating a peace officer
could not result in a conviction because the badge at issue
was not one of a peace officer. However, the panel felt
itself bound by respondent's no contest plea and
subsequent conviction and concluded that respondent had
violated DR 1-102(A)(3) and (5). The panel
recotnniended that respondent be suspended from the
practice of law for one year. Upon review, the board
agreed with the panel's fmdings of misconduct, but
reaotnmended a public reprimand because the misconduct



56 Ohio St. 3d 95, *; 564 N.E.2d 471, **;
1990 Ohio LEXIS 1727, ***3

did not directly relate to the practice of law and because
of the trauma respondent had already experienced due to
the charges, the lack of clear and convincing evidencc
that respondent used his position to intiniidate prostitutes,
and the favorable character testimony.

DISPOSITION: Judgment acr.ordingly.

HEADNOTES

Attorneys at taw -- Misconduct -- Public reprimand

[***4] -- Convictions on charges qf impersonating a

peace ojficer and soliciting to engage in sexziad activity

for hire.

COUNSEL: fVittian¢ Travis thfclntyre, for relator.

David L. Kitzler, for respondent.

JUDGES: Sweeney, Holmes, Douglas and H. Brown,
JJ., coneur. Moyer, C.J., Wright and Resnic(c, JJ.,

dissent.

OPINION BY: PER CURTAM

OPINION

[**472] [*96] We agree with the board's findings
and recommendation and hereby publicly reprimand
respondent for his misconduct. Costs taxed to the
respondent.

Jndgatent accordingly.

DISSENT BY: MOYER; WRIGH'I; RESNICK

DISSENT

MOYER, C.J., dissenting.
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I would suspend respondent from the practice of law
in thc state of Ohio for a period of six tnonths.

WRIGHT, J., dissenting.

I concur in the thrust and substance of Jusrice

Resnick's dissent hut not in her [**473] proposed penalty

of indefinite suspension, instead, I would suspend

respondentforone year.

ALICE ROBIE RESNIC:K, J., dissenting.

I vehemenlly dissent from the majority's granting of
a public reprimand in this case. Respondent adniitted that
he has engaged in illicit sexual conduct with prostitutes
on several oceasions. Most egregious was the fact that
apparently on one occasion, wlrile using a county vehicle,
he engaged the services of a prostitute and [***51
reportedly attempted to use his position as an assistant
prosecutor to avoid paying for this illegal activity.

Respondent has admittcd to being charged with and
convicted of impersotiating a peace officer and soliciting
to engage in sexual activity for hire. This behavior
brougbt disgraee not only to respondent but to the
prosecutot's ofhce and the entire legal profession. The
board, in rccommending a public reprimand, commented
that respondent's niisconduct did not directly relate to the
practice of law. [*97] This statetnent is without
foundation in fact. A lawyer's personal activities,
especially those involving criminal conduct, cannot be
separatcd from the practice of law, particularly where the
conduct involvcs nioral turpitude and is prejudicial to the
administraticm of justice. Respondent was in fact found
to have violated DR 1-102(A)(3) and (5). Due to thc
nature of the conduct involved herein, a public reprimand
is inappropriate in my opinion. I would therefore
indetiuitely suspend Mr. Brightbill front the practicc of

law.
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OFFICE OF DISCIPLINARY COUNSEI, v. RESSING

No. 90-403

Supreme Court of Ohin

53 Ohio St. 3d 265; 559 N.E.2d 7359;1990 Ohio LEXIS 1045

April 11, 1990, Submitted
September 12, I990, Decided

PRIOR HISTORY: [**1] ON CERTIPIED
REPORT by the Board of Cotnmissioners on Grievances
and Discipline of the Supreme Court, No. 90-1.

In a complaint filed January 2, 1990, relator, Office
of Disciplinaty Counsel, charged that respondent,
'I'hotnas GatTett Ressing, had violated DR I-102(A)(6)
(engaging in conduct that adversely reflects on an
attomey's fitness to practice law). ht his answer,
respondent admitted the facts and misconduct alleged in
the complaint. Respondent waived a hearing, and the
mattcr was sufinitted to a panel of the Board of
Commissioners on Gievances and Discipline of the
Supreme Court on joint stipalatiorv+,

findings and its recommettdation.

DISPOSITION: Judgment accordinegly.

HEADNOTES

dttornens at law -- Mi.econdiact -- Public reprimand

-- F.ngagkzg in conduct ibat adver.selv reflec6s on

a(torney:c fitness lo practice latv -- Engaging in sexual

relaleons rvith client.

COfJNSEI,: J. Warren Bettis, diseiplinary counsel, and
Karen B. flull, for relator.

Chcrrle.c W. Kettlewell, for respondent.

The record substantiates that, in 1986, respondent

was asked by one of bis female efients to represent her in

a divorce action. The woman paid respondent $ 60 for

court filing fees. Thereafter, respondent and the woman

engaged in sexual relations on more than one occasion

while she was a client. During this relationship,

mspondent did not charge the wonian for his legal

services, anct sometimes gave her money. Howevet-, no

evidence established that respondent accepted sex in

exchange for his services.

Based on the foregoing, the panel fitund that
respondent had violated DR [**2] 1-102(A)(6), and
recommended the sanction suggested by the parties, a
public reprnnand. The hoard concutred in the panel's

JUDGES: Moyer, C.J., Sweeney, Holmes, Dougtas,
Wright, H. Brown and Resnick, JJ., concur,

OPINION BY: PER CURiAM

OPINION

[*1359j We agree with the board's findings of
misconduct and its recommendation. Thus, we hereby
publicly reprimand respondent for liaving violated DR
1-102(A)(6). Costs taxed to respoudent.

Judgment accordingly.
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excrcisc of professional judgment on behalf of a client

will be or reasonably may he affectcd by the lawyer's

petsonat ittterests), 5-105(A) (requiring a lawyer to

decline cmployment that is likely to cosnpromise the

lawyer's independent judgment on a client's behalf),

5-105(B) (pmbibiting a lawyer fronr representing

inultiplc clients when the exercise of professional

judgment on any client's behalf is likely to be adversely

affected by the representation of another client), and

7-101(A)(3) (prohibiting a lawyer from intentionally

prejudicing or damaging a elient). Zake Ctp. BarAs.vn. v.

Patterson (1980), 64 017io SY.2d 163, 18 0.0.3d 382, 413

AzE.2d 840.

David N. Patterson, Pro sc.

JUDGES: MOYF.R, C.7., RESNICK, PFEIFER,
LUNDBERG STRATTON, O'CONNOR, O'DONNELL
and LANZINGER, JJ., concur.

OPINION

[*228] [***872] Per Curlam.

[**Pl] Respondent, David Nelson Patterson of

Willouglrby, Ohio, Attorney Registration No. 0015280,

was admitted to the Ohio bar in 1964. On Decernber 23,

1980, we publicly reprimanded respondent for violating

the following Disciplinary Rules: DR 2-103(B) (barring a

lawyer front compensating or giving something of value

to a person to reoommend or secure the lawyer's

employment, or as a reward for having made a

reconnnendation resulting in his enployment), 5-107(A)

(prohibiting a lawyer fronr accepting employment if the

[**P2] On June 13, 2005, relator, Geauga County
Bar Association, filed a eomplaint charging respondent
with aciditional professional ntisconduct. Respondent
ftled an answer to the complaint, and a panel of the Board
of Commissioners on Grievances and Discipline held a
heating on the eomplaint in April 2006. 'I'he [*229)
panel then prepared written findings of fact, conelusions
of law, and a recoinmendation, all of which the board
adopted.

Misconduct

[u*P3 f In the late 1980s, Clayton Aasntundson paid
respondent a $ 5,500 retainer to represent hint in a
domestic-relations mattcr. In 2002, Austnundson asked
respondent to represent him in another domestic-relations
matter, and Ausmuncison paid an additional S 2,465.22

retainer. While that second case was petding in 2003,

Ausmundson became dissatisfied with respondent's
services, and he asked respondent to refund any unused
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portion of the retainer. In October 2003, respondent

provided Austnundson an accounting of his services and

indicated that a refund of $ 1,314.62 was due.

Respondent failed, however, to refund any ntoney at that

time, prompting Ausmundson to file a grievance against

hhn with relator in June 2004.

[**P4] In response to relatnr's inquiry about the
unpaid refund, respondent promised in August 2004 to
pay Ausmundson immediately. No refund was
fortltcotning, however, and relator sent two letters to
respondent in September and October 2004 again
requesting the refund. Fhrally, relator received a $ 1,300
check from respondent ott October 22, 2004, and relator
pmmptly forwarded it to Ausmundson. In March 2006,
respondent refunded an additional $ 2,650 to
Ausmundson.

[**P5] After examining these actions, the board
found that respondent had violated DR 2-110(A)(3)

(requiring a lawycr to [***873] promptly retum
unearned fees upon witlidrawal from employnient).

Sanction

[**P6] In recommending a sanction for this
nvsconduot, the board considered the aggravating and
initigating factors listed in Section 10 of the Rules and
Regulations Governing Proeedure on Complaints and
Hearings Before the Board of Conunissioners on
Grievances and Discipline ("BCGD Proc.Reg."). The
aggravating factors cited by the board were respondent's
prior disciplinaty offenses atid his initial lack of
cooperation in the diseiplinary process. BCGD Proc.Reg.
10(B)(1)(a) and (e). The board also noted several
tnitigating factors: the absence of a dishonest or selfish
motive, respondent"s efforts to rcetity the consequences
of his niisconduet, his full and fi-ee disclosure to the
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board and liis cooperative attitude toward the disciplinary
process once he refunded the ntoney to his client, and
letters to the board attesting to respondent's good
character and reputation. BCGD Proc.Reg. 10(B)(2)(b),

(c), (d), and (e).

[**P7] Relator recomtnended that respondent be

publicly repritnanded. The panel and the board issucd

sinrilar recoinniendations. Respondent has filed no

objections to the board's findings or its recommendation.

[*230] [**P8] We have reviewed the board's
report and the record, and we accept the board's findings
and conclusions. We also adopt the board's recomniended

sanction.

["*P9] Although respondent was tardy in sending a
refund of uncatned fees to Itis client, he did readily adrnit
his tnisconduet in his answer to relator's complaint, and
there is no evidence in the record pointing to any
dishonesty or a pattern of misconduct on respondent's
part. We also look favorably on respondent's apology to
Ausmundson at the disciplinary hearing as well as the
seven letters in the record from judges and lawyers who
describe respondent as ethical, honest, and diligent. In
ligltt of these various factors, we accept the board's
assessment that a public reprimand will be sufficient to
ensure that respondent does not repeat his misconduct_

[*"P10] Accordingly, respondent is hereby publiely
reprimanded. Costs are taxed to respondent.

Judgment accordingly.

MOYER, C.J., RESNICK, PFEIFER, LUNDBERG
STRATTON, O'CONNOR, O'DONNELL and
LANZdNGER, JJ., concur.
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OPINION BY: O'DONNELL

OPINION

[*103] [***369) O'DONNELL, J.

[**P1] In this case, we arc ealled upon to determine

the appropriate sanction for an attorney wbo submitted

inaccurate fee bills to the Cuyahoga County Court of

Cmntnan Pleas for legal services rendered as

court-appointed counsel to indigent criminal defendants.

[**P2] The Board of'Comtnissioners on Grievances

and Discipline adopted the panel's sanction and

recotnmended tl'tat the Supreme Court impose a one-year

stayed suspension of Richard V. Agopian's ficense to

practice law for allegedly improperly billing the

Cuyahoga County Court of Common Pleas for

court-appointed legal services. After a careful review of

the facts in this case, we reject this reconmiendat9on and

conclude that the conduct here warrants a public

reprimand.

[**P3] Disciplinary Counsel filed a complaint

against Richard Van Agopian of Cleveland, Attomey

Registration No. 0030924, in connection witli fee bills tic

submitted to the Cuyahoga County Court of Cmnmon

Pleas for representation of indigent defendants charged

with criininal conduct. Admitted to the practice of law in

Ohio in 1975, Agopian has primarily represented

defendants in criminal matters in Cuyahoga County since

about 1985, and hc often served as appointed eounsel for
indigent parties. This case involves a series of fee bills he

submitted to the court for approval primarity between the
months of October 2002 and April 2003, a period during

which he represented between 30 and 40 such clients.

The majotity of'these cases involved third-, fourth-, aud

fifth-degree felonies, for which Loc_R. 33 ofthe Coiirt af

Comnron Pleas of Catyahoga Courtry, Generat Division,

specificd an hourly rate of $ 40 for out-of-oourt and $ 50

for htcourt representation and set a maximum fee for

these felonies at $ 400.

[*104] [**P4] Because his practice necessitated
his daily appearance in court, Agopian would spcnd his
weekends preparing fee bills and would approximate the
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amount of tinie he spent working on a particular case in
drafting his fee requests.

[**P5] [***370] In a hearing before a
three-member panel of the Board of Commissioners on
Grievances and Discipline, Agopian stipulated that he
submitted bills to the court that did not reflect the day
upon which he rendered the services tncntioned. Ttic
panel found that his billing records reflected a pattern of
recording the satne nuniber of hans to prepare and file
motions in a number of cases regardless of the actual time
spent and that he would assign those hours to a date
regardless of whether he actually perfomied that work on
that day. He admitted that he had approximated his actual
time to perfonn these services but had nevettheless
certified to the court the accuracy of the infonnation.

[**P6] The panel found tbat Agopian subtnitted fee

bills for work perfonned in excess of 24 hours on ihree

days: Saturday, October 12, 2002; Saturday, November 2,

2002; and Saturday, November 23, 2002. But the reality

is that Agopian spent those weekends in his office

preparing fee bills for cases he had worked on during the

previous weeks and months, giving the appearanoe that

he had performed more than 24 hows of work on a given

day. Despite the perception, Agopian did all the work on

cach individual case but failed to accurately record the

exact days of ltis appearances in coutt or the specific

number of bours that he spent on each case. Rather,

Agopian rccorded the same number of hours spent in

motion practice and in opening each of these case files in

an effort to obtain the $ 400 rnaximum legal tee

authorized by local rule for the work he performed.

Despite this careless and sloppy timekeeping practice,

there is no evidence of deceit or any course of conduet

designed to collect fees for work not perf•onned. The

panel found that Agopian "routinely perfomts services in

an amount far in excess of the time for which he submits

payment requests." One pattel ntember noted that

Agopian "wasn't taking one hour * * * and turning it into

thrce. It looks to me like he was taking tluee hours and

turning it into one."

[**P7] Following the hearing, the panel determined

that Agopian had violated DR 1-102(A)(4) (a lawyer shall

not engage in conduct involving dishonesty, fraud, deceit,

or misrepresentaflon) and 1-102(A)(6) (a lawyer shall not

engage in conduct that adversely reflects on the lawyer's

fitness to practice law). The panel recommended

dismissal of the Disciplinary Counsel's allegation of a
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third rule violation, finding no eviclence that Agopian had

violated DR 2-106 (a lawyer shall not charge or collect an

illegal or clearly excessive fee).

[**P8] The Board of Cotnmissioners on Grievances
and Discipline adopted ttte panel's recommendation and
reoonnnended a one-year stayed suspension of Agopian's
license to practice law.

[*105] [**P9] Disciplinary Counsel objected to
the board's recommendation that the alleged violation of
DR 2-106 be dismissed. We overrule Disciplinary
Counscl's objection and accept the board's
recommendation to dismiss this allegation.

[**P10] This coutt has consistently recognized that

"in detennining the appropriate length of the suspension

and any attendant conditions, we mnst recognize that the

priinary pmpose of disciplittary sanctions is not to punish

the offender, but to protect the public." Disciplinary

Counsel v. O'Neill, 1 03 Ohio St_3d 204, 2004 Ohio 4704,

815 IV_E.2d 286, P 53; see, also, Ohio State BarAssn. v.

Weaver (1975), 41 Ohio S1.2d 97, 100, 70 O.O_2d 175,

322 N.E.2d 665. As we stated in Yi'eaver, "'In [a]

disciplinary tnatter, the primary purpose is not to punish

an offender; it is to protect the public against tnembers of

the bar who are unwotthy of the trust and confidence

essential to the [***371] relationship of attorney and

client; it is to ascertain whether the conduct of the

attorney involved has deinonstrated his unfitness to

practice law, and if so to deprive him of his previously

acquired privilege to serve as an officer of the enurt."' Id.,

quoting In re Pennica (1962), 36 N.J. 401, 418-419, 177

A.2d 721.

[**PI 1] As the panel noted, Agopian's conduct "did
not involve the exploitative rnotive found in Di.scipfinarv

Connsel v. Holland, 106 Ohio St.3d 372, 2005 Ohio 5322
[835 NF..2d 361]," in which we suspended an attorney
for one year for double billing, i.e., "'billing of fees and
costs to niore than one client for the same work or the
same hours,"' Hollarir! P 21, quoting Hopkins, Law
Finns, Technology, and the Double-Billing Dilemma
(1998), 12 Geo.J.Legal Ethics 93, 99. Agopian did not
pad his bills or charge for work he did not perfotm.
Moreover, he took ful.l responsibility for his sloppy
record keeping.

[**P12] We have considered similar cases

involving fees atid detennined a public reprimand to be

the appropjiatc sanction. In Davton BarA.ren. v. Schi-aen,
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98 Ohio St.3d 512, 2003 Ohio 2063, 787 NE.2d 1184, in

which an attotney violated DR 2-106(A) by charging a
nonrefundable fee, we detetmined that a public reptimand
should he iniposed. We noted Schram's lack of a prior
disciplinary record, her cooperation in the disciplhtaty
proceedings, and the panel's detetn»nafion that she "had
not intended to keep more money than she earned from
her client." Id., P 7.

[**P13] In Cincinnati Bar Assn. v_ Randolph

(1999), 85 phia St_ 3d 325, 1999 Ohio 268, 708 NF..2d

192, we publicly reprimanded an attomey who violated

DR 2-106(A) by retaining a portion of a fee he had not

earned. In so holding, we noted Randolph's lack of a

disciplinary record, his eharacter letters attesting to his

honesty and integrity, and his contplete acceptance of

responsibility. The saine considerations expressed in

Schi-am and Randolph militate against imposing atty

sanctiou other than a public reprimand for Agopian's

eonduct. While we do not condone the billing practices

employcd in this case, the conduct involves neither a

[*106] deliberate effort to deceive in order to generate

fitnds not earned nor an effort to collect for services not

rendered, and it is not a double-billing case.

[**P14] We have also helcl that "mitigating

evidence can justify a Icsser sanction." Disciplinary

Counsel v. Carroll, 106 Ohio St.3d 84, 2005 Ohio 3805,

831 iV.E.2d 1000, P 13. In this case, the mitig•ating

evidence demonstrates that Agopian has no ptior

disciplinary record, has fully cooperated with the

disciplinary process, and has accepted responsibility for
his conduct. The panel received more than 40 letters

attesting to his character, including one from Judge Janet

Rurnside ("I havc always found hitn honest and forthright

in all my dealings with him") and two from former

presidents of the Cuyattoga Criminal Defense Lawyers

Association, David L. Grant and James M. Kersey, who

atteste(i to his integrity, rcputation, and professionalisin.

In other letters, colleagues Mark A. Stanton noted "an
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unwavering belief that Richard Agopian emhodies the
highest standards of professional excellence and
integrity," and Williant T. Doyle wrote that Agopian
"always conducted hitnself in a very professional
ntanner." This mitigating evidence counsels against
imposing the sanction recommended in this case.

["*P15] Weighing the mitigating factors against the

conduct at issue, we reject thc boarci's reconnnendation

that a one-year stayed suspension be imposed, and

instead, based on the fact that Agopian has no prior

disciplinary record, has fully complied with the

disciplinary process, and has accepted responsibility for

his conduct, and [*`*372] further consideriug the

cltaracter letters attesting to his reputarion, integrity, and

professionalism, we issue a public reprimand for the

conduct in this case. Costs are, taxed to respondent.

Judgtnentaccordingly.

RESNICK, PFEIFER and LUNDBERG
STRATTON, JJ., concur.

MOYER, C,J., O'CONNOR and LANZINGER, JJ.,

dissent.

DISSENT BY: LANZINGER

DISSENT

LANZINGER, J., dissenting.

[**P16] I respectfully dissent. I would intpose a
one-year stayed suspension as recommended by the
Board ofCommissionets on Grievances and Diseipline.

MOYER, C,J., and O'CONNOR, J., concur in the

foregoing opinion.
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OPINION

[*4211 [***1127] I'er Curiam.

[-z*Pl] Respondont, David A. Vutzelic of
Steubenville, Ohio, Attorney Registration No. 0001077,
was adtnitted to the practice of law in Ohio in 1977. On
Octoher 6, 2003, relator, Ohio State Bar Assoeiation,
chatged respondent with having committed professional
misconduct in his capacity as a part-time inagistratc in
the Mayor's Court of'Toronto, Ohio. A panel of the Board
ofComtnissioners [*422] on Grievances and Discipline

considered the cause on the parties' consent-to-discipline

agreement. See Section 1 I of the Rutes and Regula6ous

Goveming Procedure on Complaints and Hearings Before

the Board of Comtnissioners on Grievances and

Discipline ("BCGD Proc.Reg.").

[**P2] In addition to serving as a part-time
magistrate, respondent also had a private law practice
during the events at bar. On August 26, 2002, Tespondent
filed a motion in the Columbiana County Court of
Comnton Pleas on behalf of a dontestic relations client.
On October 31, 2002, while presiding in his capacity as
rnagistrate, respondent's client in the pending dotnestic
relatiotts case appcared before him in mayor's court on
two charges for the commission of criminal
misdemeanors.

[**P3] Respondent realized that his client's court

appearance presented a situation in wliich his impartiality

tnight be [*"*1128] legitintately questioned and from

which he should disqualify himself. Respondent

nevertheless failed to immediately transfer the cause to a

different jmisdiction for resolution, allowing the case

against his client to be discussed in bis presence. The

parties agreed and the panel found that respondent ttad

thereby violated the Canon 3($)(1) qf the C'ode qf•

Judicial Conduct, which rcquires a person functioning in
a judicial capacity to disqualify hitnself where bis

impartiality might reasonably be questioned. The board

adopted this finding of misconduct.

[**P4] The panel also considered tho appropriate
sanction for respondent's misconduct. Consistent with the
parties' agreement, the pauel found mitigating that



102 Ohio St. 3d 421, *422; 2004 Ohio 3651, **P4;
811 N.E.2d 1127, *"* 1128; 2004 Ohio LEXIS 1742

Page 2

respondent had no prior disciplinary record, had not acted [**P6] We agree with the board's finding of

dishonestly, had cooperated completely in the rnisconduct and recommendation. Accordingly,

diseiplinary process, and had a reputation for good respondent is hereby publicly repritnanded for having

character in his cotnmunity. See BCOD Proc.Reg. violated Canon 3(E)(1) of the Code ofJudicial Condnct.

10(B)(2)(a), (b), (d), atid (e). The panel found no Costs are taxed to respondent.

aggravating features in respondent's case.
Judgment accordingly.

[**PS] The panel accepted the parties' suggestion
that responcient be publicly reprimanded for his MOYER, C.J., RESNICK, F.E. SWEENEY,
misconduct. The board adopted the panel's PFEIFER, LUNDBERC, STRATTON, O'CONNOR and
recommendation. O'DONNELL, JJ., concur.
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OPINION

[""* 1] [*228] Per Cmiam.

[**PI] Respondent, Wayne L. Kerek of Brunswick,
Ohio, Attorney Registration No. 0029211, was adtnitted
ta the practice of law in Ohio in 1983. On June 17, 2002,
relator, Medina County Bar Association, charged
respondent with pcnfessional rniseonduct. A panel of tlre
Board of Conunissioners on Cn`ievances and Discipline
considered the cause on the parties' stipulations of

tnisconduct and jointly proposed sanction.

["*P2] The parties stipulated to the following facts.
Respondent had agreed to represcnt a olient regarding a
personal-injury claim for which the client believed the
statute of lintitations would expire in January 2001.
Respondent kept in contact with this client through
December 1999. Thereafter, however, the client made
repeated attempts to contact respondent, by both visiting
his office and leaving messages with his answering
service, but she was unable to reach him, attd lte did not
return her calls. In fact, respondent dict not contact his
client again until after August 1, 2000, the date on whioh
she filed a grievance with relator.

[**P3] Rcspondent also did not return calls from
rclator's investigator and did not respond for over a
month to relator's letter sent by certiGed mail notifying
hint of the grievance and requesting that he contact the
investigator. Respondent explained that his failure to
return his client's and the investigator's calls was a result
of his former answering service's going out of busittess in
December 1999. Respondent had then clranged his
telephone number and did not realize that an attswering
machine was still accepting his messages at the old
number. He thought the old mnnher had been
disconnected. Respondent furtlier advised that he
intended to cooperate fully with the investigafion.

[**P4] Respondent aclmowledged during the

investigation that he had loaned S 450 to his client.

Respondent loaned this money to help his client avoid

ltaving [*229] her car repossessed and with the

understanding that she would repay him upon settlement
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[***2] of lier claim. The client later confmned this loan,
as well as the fact that respondent, who timely filcd suit
on his client's behalf in January 2001, became more
involved in lier case after her grievance. In fact, in
January 2002, respondcnt negotiated a settleincnt of the
client's personal injury claim, and she subsequently
reimbursed him for the loan.

[**P5] The parties stipulated and the panel found

that respondent had violated DR 6-701(A)(3) (barring

attorneys from neglecting an entrusted legal nratter) and

5-103(B) (barring attorneys fronl giving impetmissible

financial assistance to a client) and Gnv_Bas R. Y(4)(G)

(reqidring an attorney's cooperation in disciplinary

proceedings). The board adopted these $ndings of

misconduct_

[**P6] The panel also considered ttte appropriate
sanction for respondent's misconduct. From the parties'
stipulations, the panel found as mitigating factors that
respondent had tto prior disciplinary record, had not
sought or reccived financial gain through his miseonduet,
and had rectified the consequences of his misconduet by
timely fifing a complaint and negotiating a settletnent.
See Section 10(13)(2) of the Rulcs and Regulations
(;ovetning Procedureon Complaints and Hearings Before
the Board of Commissioners on Grievanees and

Page 2

Discipline . The panel further found that respondent had

ultitnately bcen cooperative and fortheoming during the

discipllnary process, although it did regstcr coneem that

respondent had not immediately replied to the

investigator's certified letter, claitning to have misplaced

it, and had not given his client his new telephone number

and business address. The panel was also skeptical of

respondent's claim that after he received the certified

letter, he had left a message for a fortner mentber ot'

relator's cerflfied-grievance comtnittec.

[**P7] The panel accepted the parties' suggestion
that respondent be publicly reprimanded for his
misconduct. The board adopted the panel's
recotnmendation_

[**P8] We agree with the board's findings of
misconduct and recommendation. Aceordingly,

respondent is hereby publicly reprintanded for having

violated DR 6-101(A)(3) and 5-103(B) and Gov.Bar R.

V(4)(G). Costs are taxed to respondent.

Judgment accord'nigly.

MOYER, C..f., RESNICK, F.E. SWEENEY,
PFEIPF,R, LUNDBERG STRATTON, O'CONNOR and
O'DONNELL, JJ., concur.
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COLUMBUS BAR ASSOCIATION v. DICKF.R.

No. 2004-0039

SUPRF.itIE COURT OF OHIO

102 Ohio St 3d 123; 2004 Ohio 1803; 807 A:L 2d 326; 2004 Ohio LEXIS 886

February 3, 2004, Submitted
April 28, 2004, Decided

PRIOR HISTORY: ON CERTIFIED REPORT by
the Board of Commissioners on Grievances and
Discipline of the Supreme Court, No. 03-049.

DISPOSITION: Respondeut publicly reprimanded.

Responsibility. A panel of the Board of Commissioners
on Grievances and Discipline considered the cause on ttte
patties' consent-to- diseipline agreement. See Section 11
of the Rules aud Regulations Governing Procedure on
Complaints and Hearings Before the Board of
Commissioners on Grievances and Discipline ("BCGD
Proc.Reg.").

HEADNOTES

dttorneys at law -- Misconduct -- Public reprimand

-- Fail'ntg to cooperate itt discaplinary investigation --

Engaging in conduct adverselv rellecting on fitness to

practice law -- Failing to maintain complete records of

cllent fimds and to render appropriate accounts.

COUNSEL: Bruce A. Campbell, Bar Counsel, Jill
Snitcher McQuain, Assistant Bar Counsel, Joel H.
Mitman and Barbara J. Petrclla, for relator.

Alvin E. Mathews Jr., for respondent.

JUDGES: MOYER, C.J., RESNICK, F.E. SWEENEY,
PFEIFBR, LUNDBF.RG STRATTON, O'CONNOR and
O'DONNELL, JJ., concur,

OPINION

1*1231 [***326] Per Curiam.

[**Pl] Respondent, Gary H. Dicker of Columbus,
Ohio, Attorney Registration No. 0037755, was adntitted
to the practice of law in Ohio in 1987. On June 9, [*124]
2003, relator, Colutnbus Bar Association, charged
respondent with violations of the Code of Professional

[**P2] Frazier Legal Group retained respondent in
June 2002 to represent a client in a parole-violation case.
The Frazier Group accepted a $ 2,500 fee to arrange the
representation and paid respondent eitlter $ 750 or $
1,000 of this amount. Respondent, however, could not
precisely account for his fee because he did not maintain
records of the transaction. Respondent also has not
refunded any uncamed portion of his fee.

[**P3] During relator's investigation of this
tnisconduct, respondent represented that he had consulted
with his client while in jail when, in fact, he ltad not.
Respondent later realized that he had confused this cHent
with another client whotn he had visited in jail. He
explained his mistake and stipulated that his conduct
violated Gov.Bar R. V(4)(G) (requiring an attorncy
[*''*327] to cooperate in an investigation of
misconduct).

[**P4J The panel accepted the par[ies' agreement as

to respondent's misconduct and found that he had

violated DR 1-102(A)(6) (barring conduct that adversely

reflects on an attorney's fimess to practice law) and

9-102(B)(3) (requiring an attorney to maintain complete

reeotds of client funds and to render appropriate

accounts) and Gov.BarR V(4)(G).



102 Ohio St. 3d 123, *124; 2004 Ohio 1803, **P4;
807 N.E.2d 326, ***327; 2004 Ohio LEXIS 886

[*TMP5] In recommending a sanction, the panel
considered the aggravating and mitigating factors listed
in BCGD Proc.Reg_ Section IQ. Consistent with the
parties' agreement, the panel found respondent's failure
to cooperate to he an aggravating factor. Considering
ntitigating factors, the panel formd thatrespondent had no
prior disciplinary record, had not acted out of dishonesty
or selfishness, and has a reputation for good character in
the legal connnunity.

["*P6] In accepting the consent•to-discipline
agreement, the panel also recommended the sanction
stipulated by the parties: a public reprimand. The board
accepted the paities' agreement, adopting the panel's
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findings of misconduct and reconunendation.

[**P7] We agrr:e with the boards findings of
miseonduct and recommendation. Accordingly,
respondent is hereby publicly repritnanded for having

violatcd DR I-702(A)(6) and 9-702(B)(3) and Gov.Bar R.

V(4)(G). Costs are taxed to the respondent.

Judgment accordingly.

MOYER, C.J., RESNICK, P.E. SWEENEY,
PFEIFER, LUNDBERG STRATTON, O'CONNOR aud

O'DONNELL, JJ., concur.
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NORTHWESTERN OHIO BAR ASSOCIATION v. SCHNITKF,Y.

No. 01-1262

SUPREME COURT OF OHIO

94 O/tio St 3d 135; 2002 Ohio 1056; 760 N.E.2d 825; 2002 Ohio LEXIS 6

August 28, 2001, Submitted
January 9, 2002, Decided

PRIOR HISTORY: [***1] ON CERTIFIED
REPORT by the Board of Commissioners on Grievances
and Discipline of the Supreme Court, No. 98-77.

DISPOSITION: Respondent was publicly
reprimanded.

IiEADNOTES

Attorneys at law -- Misconduct -- Public reprivnand
-- Neglecting entrusted legal matters.

COUNSEL: Michael W. Spangler, for relator.

Mark D. Scbnitkey, Pro se.

JUDGES: MOYER, C.J., DOUGLAS, RESNICK, F.E.
SWEENEY, PFEIPER, COOK and LUNDBERG

STRATTON, JJ., concur.

neglected. Relator filed a complaint with the Board of
Commissioners on Grievances and Discipline ("board")
on November 12, 1998, alleging violations of the Code of
Professional Responsibility. After a hearing before a
panel and after review of the panel's recommendation, the
board determined that respondent had connnitted two
violations of DR 6-101(A)(3) (a lawyer shall not neglect
an entrusted legal matter) and recommended that he be
publicly reprimanded for this misconduct. We adopt the
board's findings of misconduct and its recommendation.

Respondent violated DR 6-101(A)(3) by having
neglected the interest of Joann McCabe Reitz and her
business partner in recovering money fi-om [***2] a
failed restaurant purchase. McCabe Reitz telephoned
respondent repeatedly over an eight-month period to
learn the status of hcr case but had no success.
Respondent ultimately withdrew his representation due to
a conflict of interest and purportedly advised McCabe
Reitz of the withdrawal by letter. McCabe Reitz did not
receive it.

OPINION

[**826] [*135]

ON CERTIFIED REPORT by the Board of
Commissioners on Grievances and Discipline of the
Supreme Court, No.98-77.

Per Curium. During 1996 and 1997, respondent,
Mark D. Schnitkey of Napoleon, Ohio, Attomey
Registration No. 0006075, represented several clients
who entrusted him with legal matters that relator,
Northwestem Ohio Bar Association, charges that he

[* 136] Respondent further violated DR 6101(A)(3)
by having neglected the intcrest of Michele Aelker in
obtaining an order modifying her child's visitation
schedule. Aelker also attempted to reach respondent for
tnontbs with little success. And after assuring Aelker that
he had moved the court for relief in August 1997,
respondent failed to check on the status of his motion and
later leamed that his secretary had never filed it.
Respondent's mistake was discovered only when Aelker
called the court in January 1998.

Respondent has been in practice since 1985, mid he



94 Ohio St. 3d 135, * 136; 2002 Oliio 1056;
760 N.F 2d 825, *'s826; 2002 Ohio LEXIS 6, "**2

has never before received a disciplinary sanction. At the

hearing, he accepted complete responsibility for his

misconduct and expressed his sincere remorse that he had

let down his clients. He has already refunded his clients'

tnoney and made sure that no client was fvtancially

hamied by his mistakes. [**9] Rcspondent has also

changed his office procedures to ensure that he will not

repeat his misconduct, including having instituted a

reliable system for keeping track of court filings and

answering teleplione calls. Respondent additionally

provided letters from clients and judges for the board's

review, all of whom described their confidence in anct

respect for his professional competence.
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In light oPthese tnitigating considerations, wc agree
with the board that respondent should receive the
recomnicndcd public repritnand. Respondent is therefore
publicly reprimanded for his violatious of DR
6-1o1(A)(3). Costs are taxed to respondent.

Judgnrent accordingly.

MOYER, C.J., DOUGLAS, RESNICK, F.E.
SWEENEY, PFEII^'ER, COOK and LUNDBERG

STRATTON, JJ., concur.
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CIJYAHOGA COUNTY BAR ASSOCIATION v. GON7ALEZ. CUYAHOGA
COUNTY BAR ASSOCIATION v. STAFFORD.

Nos. 00-412 aud 00-413

SUPREME COURT OF OHIO

89 Ohio & 3d 470; 2000 (lhlo 221; 733 N.E.2d 587; 200U Ohio LEXIS 2006

April 26, 2000, Subntitted
August 16, 2000, Decided

PRIOR HISTORY: [*"l] ON CERTIFIED
REPORT by the Board of Commissioners on Grievances
and Discipline of the Supretne Court, No, 98-61.

On April 2, 1999, relator, Cuyahoga County Bar
Association, filed an antended complaint charging
respondents Vincent Gonzalez, Attorney Registration No.
0008558, and Vincent Stafford, Attorney Registration
No. 0059846, both of Cleveland, Ohio, with several
violations of the Code of Professional Responsibility.
Respondents answered, attd the tnatter was heard by a
panel of the Board of Commissioners on Grievances and
Discipline of the Supreme Com-[ ("board").

The board f'ound that in January 1998, respondents
appeared in the chambers of Magistrate Barbara Porzio
for the purpose of negotiatious before resuming trial on a
domestic relations visitation schedule. During a heated
discussion, respondent Gonzalez called respondent
Stafford "a piece of shit," and Stafford responded by
calling Gonzalez "a total asshole." These remarks and the
demeanor of the respondents caused the magistrate to call
for a comrt deputy. The respondents left the magistrate's
chambeis and walked into the com-tt'ooni, where they
stood chest to chest and continued to shout at each other.

The panel concluded [**2] that by their conduct

respondents violated DR 7-106(C)(6) (in appearing in a

professional capacity, a lawyer shall not engage in

undignified or discourteous conduct which is degrading

to a tribunal) and recotnmended that each respondent be

publicly reprimanded. The board adoptecl the findings,

conclusions, and reeommendations of the panel.

DISPOSITION: Respondent Gonzalez and respondent
Stafford publicly reprimanded.

HEAI)NOTES

Attorneys at law -- Misconduct -- Public repritnand
-- While appcaring in a professional capacity, engaging in
undignified or discourteous conduct that is degrading to a
tribunal.

COUNSEL: Howard A. Shulnlan and Lester S. Potash,

fm'relator.

Wesley A. Dumas, for respondent C.onzalez.

Cliarles W. Kettlewell, for respondent Stafford.

.IUDGES: MOYER, C.J., DOUGLAS, RESNICK, F.E.
SWEENEY, PFEIFER, COOK and LUNDBERG
STRATTON, JJ., concur.

OPINION

['471] Per Curiam. We adopt the findings,
conclusions, and reeommendations of the board.
Responclent Gonzalez and respondent Stafford are hereby
publicly reprimanded. Costs of these proceedings arc
taxed equally to each respondent.

Judgment accordingly.

MOYER, C.J., DOUGLAS, RESNICK, F.E.

SWEENEY, PFEIFER, COOK and LUNDBERG
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COLUMBUS BAR ASSOCIATION v. BATTISTI.

No. 00-764

SUPRF,ME COURT OF OHIO

90 Ohio St. 3d 452; 2000 Ohio 194; 739 LV.E.2rl 344; 2000 Ohio LEXIS 2997

Julv 6, 2000, Submitted
December 27, 20041, Decided

PRIOR IIQSTORY: [***1] ON CERTIFIED STRATTON, JJ., concur.
REPORT by the Board of Commissioners on Grievances
and Discipline of the Supreme Court, No. 99-35. OPiNION

DISPOSITION: Respondentpubliclyreprinianded.

HEADNOTES

Attorncys at law -- Misconduct -- Public reprimand
-- Causing client to sign blank affidavits and then later
cotnpleting them in order to file the affidavits in court.

[**345] [*453] Per Cnriam. We adopt the

findings of the board and its conclusion that respondent

violated DR 1-102(A)(5) and 7-102(A)(5). We do not

conclude that respondent violated DR 1-102(A)(4). Our

review of the stipulated facts also indicates that

respondent's infractiou was an isolated incident. We

adopt the recommendation of the board and respondent is

hereby publicly reptiunanded.

COUNSEL: Randall Arndt, Patricia K. Block and Btuce Judgn:ent accorddng[y.

A. Campbell, for relator.

Ronald L. Solove, forrespondent.

MOYER, C.J., DOUGLAS, RESNICK, F.E.
SWEENEY, PFEIFER, COOK and LLNDBERG
STRATTON, JJ., concur.

JUDGES: MOYER, C.J., DOUGLAS, RESNICK, F.E.
SWEENEY, PFEIFER, COOK and LUNDBERG
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CINC119'NATI BAR ASSOCIATION v. RANDOLPH.

No. 98-2685

SUPREME COURT OF OHIO

85 Ohio St. 3d 325; 1999 Ohio 268; 708 N.E.2d 192; 1999 Oftia LEYIS 879

February 10, 1999, Submitted
April 7,1999, Decided

SURSF.QUFNT HISTORY:
September 1, 1999.

PRIOR HI,STORY: ON CERTIFIED REPORT by ttte
Board of Cornmissioners on Grievances and Discipline of
the Supreme Court, No. 97-103.

On December 8, 1997, relator, Cincinnati Bar

Association, filed a eomplaint charging respondent,

Daniel P. Randolph of Cincinnati, Oltio, Attorney

Registration No. 0029075, with violating several

Disciplinary Rules. After respondent submitted an answer

and the parties filed stipulations, the matter was heard by

a panel of the Board of Commissioners on Grievances

and Disciplinc of'the Supretne Court ("board").

The panel found that in 1970, Louise Loretta

Woehler executed a will providing in Item IV that the

residuc of her estate be held in trust for cettain putposes,

including paying up to $ 1,500 of the burial expenses of

her son, Louis L. thrig, if he survived Woehler. Item IV

of the will also provided that the residue of Wochler's

estate he held in trust for the benefit of her four

grandchildren and directed that the trustees distribute the

tn.tst's corpus and ineome to the grandchildren whe,n the

youngest of them reached the age of thirty. In 1978,

Woehler died, and ihrig survived her. First National Bank

of Cincinnati, n.k.a. Star Bank N.A. ("First National"),

[**"2] was appointed executor of the estate and trustee

of'the testamentary trusts.

In tate 1984, when the will required final distribution
of the testanientairy trusts to Wechler's four
grandchildren, First National requested that respondent

[a**1] As Cotrected prepare an application to establish a burial fund for Ihrig.
Respondent then filed an application on behalf of First

National, requesting that the probate court authorize that

$ 1,500 be withdrawn from the trusts and depositcd into a

savings aud loan account in respondent's natne in trust, to

be payable with all accrued interest on the death of Ihrig

for his burial expenses. In January 1985, the probate

court approved the application and ordered First National

to deliver $ 1,500 to the saviqgs and loan, with the money

to be released to Ihrig's estate or the funeral home

selected by his next of kin on his death to be used for his

burial. First National issued the S 1,500 cheek payable to

titc savings and loan with instructions to deposit the

rnoney in a savings account in respolttient's name as

hustee until lbrig's death.

When Ihrig died in July 1995, the amount in the
savings and loan burial fund account, with accrued
interest, totaled $ 2,725.09. [***3] Upon being infornted
by the funeral honie about Ihrig's death, respondent sent
the funerat hotne a cheek in the ainount of $ 1,500. I-Ie
kept the remaining $ 1,225.09 in the bmial account as a
fee for the services rendered even though he (1) did not
do anything otlier than detetnrine whether an annual tax
fonn was required to be fited, (2) did not have prior
written authorizafion from the probate court for any f'ee,
and (3) did not enter into any written fee agrcement with
First National, Woebler, or her grandchildren.

In March 1997, one of Wachler's grandchitdren

demanded that respondent provide an invoice and

accounting of his $ 1,225.09 fee. Respondent did not

offer to return the money until December 1997, wtien he

filed his answer to relator's diseiplinary complaint.



85 Ohio St. 3d 325, *; 1999 Ohio 268;
708 N.E.2d 192, **; 1999 Ohio LEXIS 879, ***3

The panel concluded that respondent's conduct violated

DR 2-106(A) (collecting an illegal or clearly excessive

fec) and 9-102(B)(4) (failing to pay upon request clicnt

fun(is which client is entitled to receive).

In mitigation, the panel found that respondent

initially eironeously believed that he was entitled to the

fee. It was not until he read the disciplinary eomplaint

and attached exhibits that respondent [*'*4] realized that

he had no right to a fee, and he returned the remaining

aecouot inoney to the grandchildren. Rcspondent

accepted contplete responsibility for his error and

testified that he had no previous disciplinaiy violation in

a lengthy legal career. The panel heard wihresses and

received letters attesting to respondent's exceptional

professional ability and cxctnplary character for honesty

and integrity.

The panel reconvnended that respondent receive a
public reprimand. The board adopted the findings,
conclusions, and recommendation of the panel.

DISPOSITION: Respondent publicly reprimanded.
Costs taxed to respondent.

HEADNOTES

Attorneys at 1mv -- Misconduct -- Public reprirnand

-- Collecting an illegal or clearly excessive fee -- Pailing

to pay upon regzrest client,Jundv that client is entitled to

receive.

Richard H. Jolmson, for relator.
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Jolm H. Burlew and Charles W. Kettlewell, for

respondent.

JUDGES: MOYER, CJ., DOUGLAS, RESNICK, F.E.
SWBFIVEY, PFP.IFER, COOK and LUNDBERG
STRATTON, JJ., concur.

OPINION

[**193] [*326] Per Cnriarn. We adopt the

findings, conclusions, and recommendation of the board.
A public reprimand is the appropriate sanction for

respondent's isolated act of niisconduct. See Akron Bar

,issn. v. Nanmoff (1991), 62 Ohio St. 3d 72, 578 NE.2d

452, and Mahoning C.'ty_ Bar A.ssn, v. Gilmartin (1991),
62 01eio St. 3d 10, 577 NF.2d ["*5] 350, where we

publicly reprimanded and ordered attorneys to make full
restitution to clients for violating DR 2-106(A). As the

board found, once respondent became aware of his crror

in retaining a fee from the burial fee account, he made

coinplcte restitution to the beneficiaries of tbe

testamentary [*327] trust and accepted complete

responsibility for his actions. Rcspondent is hereby

publicly reprirnanded. Costs taxed to respondent.

Judgment accordtagly.

MOYER, C.J., DOUGLAS, RESNICK, F.E.
SWEENEY, PFEIFER, COOK and LUNDBERG
STRATTON, JJ., concur.

COUNSEL: Nancy J. Gill, G. Mitchell Lippert and
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