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RESPONDENT CHRESTI LEE BROWN’S LIST OF ADDITIONAL AUTHORITIES

TO BE REILAED UPON DURING ORAL ARGUMENT

Pursuant to Rule IX, Section 8 of the Rules of Practice of the Supreme Court of Ohio,

Respondent Christi 1.ee Brown submits the following list of additional authorities upon which she

intends to rely during oral argument:

A,

DISCIPLINARY CASES INVOLVING IMPROPER SEXUAL CONDUCT
RESULTING IN PUBLIC REPRIMAND

1.

Cincinnati Bar Association v. Schmalz, Slip Opinion No. 2009-Chio-4159 (public
reprimand for attorney who engaged in sexual activity with client, even though the
attorney originally lied to investigators).

Disciplinary Counsel v. Engler, 110 Ohio St. 3d 138, 2006-Ohio-3824 (public
reprimand for attorney who engaged in sexual activity with client while representing
her during divorce proceedings).

Richland County Bar Association v. Brighthill (1990), 56 Ohio St. 3d 95 (public
reprimand for attorney who impersonated a peace office and engaged in sexual
activity for hire).

Disciplinary Counsel v. Ressing (1990), 53 Ohio St. 3d 265 (public reprimand for
attorney who engaged in sexual relations with client while representing her in divorce

proceedings).

OTHER PUBLIC REPRIMAND CASES

1.

Geauga County Bar Associationv. Patterson, 111 Ohio 8. 3d 228, 2006-Chio-5488
(public reprimand for attorney who failed to timely refund uncarned fees and had
aggravating factors, including prior disciplinary offenses and initial lack of

cooperation).




Disciplinary Counsel v. Agopian, 112 Ohio St. 3d 102, 2006-Ohio-6510 (public
reprimand for attorney who submitied inaccurate fee bills for legal services rendered
as court appointed counsel).

Ohio State Bar Association v. Vukelic, 102 Ohio St. 3d 421, 2004-Ohio-3651 (public
reprimand for attorney who presided over client’s case while serving as a part-time
magisirate).

Medina County Bar Association v. Kerek, 102 Ohio 5t. 3d 228, 2004-Ohio-2286
(public reprimand for attorney who neglected a legal matier, gave financial assistance
to client, and did not immediately cooperate in disciplinary investigation).
Columbus Bar Association v. Dicker, 102 Ohio 5t. 3d 123, 2004-Chio-1803 (public
reprimand for attorney who failed to maintain proper records of client funds, failed
to refund the unearned portion of his fee, and failed to cooperate in disciplinary
investigation).

Northwester Ohio Bar Associationv. Schnitkey, 94 Ohio St. 3d 135, 2002-Ohio-1056
(public reprimand for attorney who neglected two client matters and failed to respond
to clients’ inquiries over eight month period).

Cuyahoga County Bar Association v. Gonzalez and Cuyahoga Counly Bar
Association v. Stafford, 89 Ohio St. 3d 470, 2000-Ohio-221 (public reprimand given
to two attorneys who engaged in a heated discussion in chambers and in the
courtroom which included inappropriate language).

Columbus Bar Association v. Battisti, 90 Chio $t. 3d 452, 2000-Ohio-194 (public
reprimand for an attorney who caused a client to sign blank affidavits and then later

cornpleted the affidavits to file with court).




Cincinnati Bar Association v. Randolph, 85 Ohio $t. 3d 325, 1999-Ohio-268 (public
reprimand for attorney who charged an excessive fee and failed to return funds that

his client was entitled to receive).
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CINCINNATI BAR ASSOCIATION v. SCHMALZ.

Mo, 20090661

SUPREME COURT OF OHI10

2009 Ghio 415%; 2009 Ohio LEXIS 2259

May 19, 2009, Submiticd
August 25, 2009, Decided

NOTICE:

THIS SLIP OPINION IS SUBJECT TO FORMAL
ROVISION BEFORE IT IS PUBLISHED IN AN
ADVANCE SHEET OF THE OHIO OFFICIAL
REPORTS.

PRIOR HISTORY: [*%1]

ON CERTIFIED REPORT by the Board of
Commissioners on Grievances and Discipline of the
Supreme Court, No. (08-082.

HEADNOTES

Attorneys at law -« Misconduct -~ Public reprimand.

COUNSEL: Peter Roseawald and Jean M. Geoppinger,
for relator.

John K. Burlew, for respondent.

JUDGES: MOYER, C.J., and PFEIFER, LUNDBERG
STRATTON, O'CONNOR, O'DONNELL,
LANZINGER, and CUPP, J1., coneur.

OPINION
Per Curiam.

[*P1] Relator, Cineinnati Bar Association, filed a
complaint against Cincinnati lawyer Anna Schmalz,
Attorney Registration Number 0078103, for viclating the
Rules of Professional Conduct. The [Board of
Commissioners  on  Grievances and  Discipline

recommends that we adopl the stiputated fucts and accede
0 the respondent's consent-fo-discipline agreement in the
form of a public reprimand. In the consent-to-discipline
agreement, respondent admits that she violated her oath
of office and also violated ProfiCond R 1.7{a)(2} {a
lawyer's representation of a client creates a conflict of
interesl if there is a substantial risk that the lawyet's
representation will be compromised by the lawyer's
personal interests) and 1.8()) (a lawyer shall not solicit or
engage in sexunal activity with a client unless the
relationship  existed  before the  representation
commenced). The board's recommendation states that
[**2] dropping the charges involving lying io the
investigator is justified by mitigating circumstances.

[¥P2] We agree with the recommendation, and we
order that the respondent be publicly reprimanded for her
misconducl.

Background

[*P3] The facts in this case have been stipulated by
the parties. On December 7, 2006, respondemt was
appoinied to represent a criminal delendant with respect
to two separate indictments. Both cases were tricd before
a jury in Mareh 2007, and the jury acquitted the
defendant with respeel to all charges in the [irst
indictment and all but two charges in the sccond
indictment. As to those charges, the jury could not reach
a verdict.

[*P4] Prosecutors offered the defendant a plea
bargain with respect to the remaining charges that would
have required him to serve two years, and respondent
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consistently advised her client to accept the offcr, Bul the
defendant declined, and at a second irial in November
2007, the defendant was convicted and senfenced to five
years and five months in prison. Later in November 2007,
the defendant filed a grievance against respondent and
informed the court of the allegations pertineni to this
matter: that respondent had engaged in a romantic
relationship [*¥3] with him, that that relationship had
lefi the defendant vulnerable and had created a conflict of
interest, and that the relationship had motivated the
respondent to fail to obtain the plea bargain.

[*P5} The relator investigated the gricvance by
interviewing the respondent twice and serving
interrogatories on her. During the inibal interview,
respondent was unrepresented and stated that she had
developed a "friendship” with the client but did not admit
the sexual nature of the relationship. Subsequently, an
attorney investigating the defendant’s allegations for the
trial judge supplied a CD that contained recordings of
over 50 hours of telephone calls between the defendant
and respendent. The calls had been monitored by the
Hamilton County Sheriff's Deparlment with the
knowledge of the participants. Among the approximately
110 half-hour recorded conversatiops between the
responclent and her client were explicit descriptions of
sexual acts and professions of love between the two. In at
least three calls, respondent requested and/or engaged in
{elephomnic sexual activity with her ¢lient.

[*P6] In her response to relator's interrogatories,
respondent admitted that she had engaged in “personal
[£%47 gonversations” that werc “inappropriate.” Afier the
CD was supplied 1o respondent's counsel, relator's
investigator conducted a second imterview with
respondent in which she acknowledged the sexual
component of the relationship and admitted that she had
discussed with the cliont the possibility of pursuing the
relationship following his release from custody. Tn that
context, respondent stated, "I screwed up. I got too
clpse."

[*P7] The partics have entered into a
consent-to-discipline agreement filed pursuant to Section
11 of the Rules and Regulations Governing Procedure on
Complaints and Hearings Before the Boad of
Commissioners on (rievances and Discipline ("BCGD
Proc.Reg.™ and also a stipulation of facts in support of
that agreement. The stipulation identifies respondeni's
initial minimization of her relationship with the client as

an aggravating factor pursuant to BCGD ProcReg.
10(BY1YD), but states in mitigation that respondent has
made full disclosure 10 the board and has no prior
disciplinary history in accordance wilh BCGD FProc.Reg.
1O(BY2){(a) and (d). The parties have agreed o a public
reprimand as an sappropriate sanction. The board
reviewed the stipulation and consent-to-discipline [#%5]
agreement and recommended that the court adopt the
agreement.

Disposition

[*P8] The consent agreement secks a public
reprimand for the respondent for violations of
Prof.Cond R. 1.7(a}(2) and 1.8(j). Our cases have dealt
with sexual activity between lawyers and clienfs i a
number of contexts, often under circumstances in which
the sexual relationship formed part of a larger pattern of
misconduct. At the one end of the spectrum, we disharred
a male lawyer who preyed upon the vulnerabilities of his
clicnts in an egregious manner, engaged in sex with them,
lied during the investigation, and showed little acceplance
of responsibility for the wrongfulness of his own acts,
Disciplinary Counsel v. Stuegeon, 111 Ohio St3d 283,
2006 Ohio 3708, 833 N.E.2d 1221, P 18, 29-3(). In other
pases, a sexual relationship has been linked with other
disciplinary violations or an actual adverse impact on the
quality of the legal representation; in such cases, we have
ordered a suspension from the practice of law. See
Disciplinary Counsel v. Krieger, 108 Ohic 5t.3d 319,
2006 Ohio 1062, 843 N.E.2d 765, P 29, 30, and cases
ciled therein.

[*P9] The present case dwells at the end of the
spectrum representing the least egregious [*%6] cases of
sexual misconduct. The parties stipulated that in spite of
the improprieties, respondent effcetively performed her
function as attorncy in the criminal representation and
that a public reprimand for the stated violations will
adequately deter her from further violations. In such
cases, we have imposed a public reprimand. See
Disciplinary Counsel v. Engler, 110 Okio §1.34 138,
2006 Ghie 3824, 851 N.E.2d 502 P 12 - 13, Disciplinary
Cornself v. DePietro (1994), 71 Ohio 51.34 391, 392-393,
1994 Ohio 284, 643 N.E2d 1145, Consistent with this
case law, we adopt the recommendation of the board and
arder that respondent be publicly reprimanded. Costs are
taxed to respondent,

Fudgment accordingly.
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DISCIPLINARY COUNSEL v. ENGLER.

No., 2006-0392

SUPREME COURT OF OHIO

119 Ohia St. 3d 138; 2006 Ohio 3824; 851 N.E.2d 502; 2006 Ohie LEXIS 2374

March 29, 2006, Submitted
Augusi 9, 2006, Decided

PRIOR HISTORY: ON CERTIFIED REPORT by
the Board of Commissioners on  (rievanccs and
Discipline of the Supreme Court, No. 05-08%.

HEADNOTES

Attorneys at law - Misconduct - Public reprimand
-~ Regsonable possibility that lawyer's professional
Judgment could have been affected by personal and
Sinancial interests.

COUNSEL: Jonathan E. Coughlan, Disciplinary
Counsel, and Iirian E. Shinn, Assistant Disciplinary
Counsel, for relator.

Mitchell, Allen, Cantalano & Boda Co., LP.A., and
William €. Mann, for respondent.

JUDGES: MOYER, (CJ., RESNICK, PFEIFER,
LUNDBERG STRATTON, O'CONNOR, O'DONNELL
and LANZINGER, J1., concur.

OPINFON
[(*%503] [*138] Per Curiam,

[¥*P1] Respondent, David Lee FEngler of
Boardman, Ohio, Attorney Registration No. 0030264,
was admibled to the practice of law in Obio in 1985

[*#P2} On Oectober 10, 2005, relator, Disciplinary
Counsel, charged respondent with violating the Code of
Professional Responsibility by engaging in a scxual

relationship with a client. A panet of the Board of
Cormmissioners on Grievances [#139] and BDiscipline
heard the cause on the parties’ consent-to-discipline
agreement, filed pursuant to Scetion 11 of the Rules and
Regulations Governing Procedure on Complaints and
Hearings Before the Board of Commnissioners on
Grievances and Discipiine ("BCGD ProcReg"). The
panel accepted the parties' agreernent and made
corresponding  findings of misconduct and a
recommendation, which the board adopted.

Miscondact

[**P3] The partics stipulated that respondent had
two sexual encounters with a divorce client and had
thereby violated DR I-102(4)(6) (prohibiting conduct
that adversely reflects on a lawyer's [itness to practice
law) and 5-101(A)(1} {(prohibiting a lawyer from
accepting employment il the exercise of professional
judgment on behalf of a client will be or reasonably may
be affected by the lawyer's personal interests), The partics
also agreed that respondent's misconduct warranted a
public reprimand.

[#*P4] Respondent has a law praclice under the
name of Engler & Associates. On Junc 29, 2004, a
28-year-old female client consulted respondent sbout
ending her marriage, During their discussions, respondent
learned that the client was an artist and had sold some of
her paintings. He indicated an inlerest in possibly
purchasing her work, and sometime later, the client
brought paintings to respondent’s office. Respondent
offered to buy somc of the paintings by erediting the
clicnt for $ 400 toward his § 1,000 fee. The client agreed
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to trade the paintings and paid the balance of respondent's
$ 600 legal fee.

[**P5] The client expected her husband to agree to
dissolve their masriage, and n late August 2004,
respondent sent a sepacation agreement to the husband for
review. On September 8, 2004, respondent met his client
at a restaurant to discuss [*¥#504] the dissolution
process. Afterward, respondent and the client went to his
house and engaged in consensual sexual relations.

[**P6] Approximately seven to ten days later, the
client visited respondent at home again, and the couple
again had consensual sex. Respondent subsequently told
his client that he could not continue to have a personal
relationship with her uniil her case had ended and she
was 1o Jlenger his client. About the same time, respondent
wrote a memo lo ihe client's file indicating he had told
the client he could not have a personal relationship with
her and that the client had agreed.

[**P7] In late September 2004, an attorney
representing the husband sent respondent proposed
changes to the dissolution agreement. Early in October
2004, respondent met with his client in the presence of
his assisiant to review the changes and then wrote to the
other lawyer regarding those changes.

[#*P8] In a telephone conversation on October 12,
2004, respondent again told his client that he could not
continue their personal relationship while be was [*140]
representing her. The next day, the client sent a letter of
dismaissal fo respondent. Respondert promptly replied
with a letter indicating that he had completed his worl in
her case. Respondent enclosed a final inveice and a check
reimbursing the client for the remaining halance of her
paid fees. Later, respondent also returned the paintings
that he had accepted from his client in partial payment of
his fees.

Recommended Sanction

[**P9] In recommending a sanction for
respondent's misconduct, the board weighed the
mitigating and aggravaiing factors of his case, See BCGD
Proc.Reg. 1O(B).

[**P10] The pariies stipulated to the mitigating
factors that {1 respondent had no prior disciplinary
record, (2) he had made timely good-faith efforts at
restitution, (3) he made a full and free disclosure of
information and was cooperative in the disciplinary
proceedings, and (4) he had a good reputation in the legal
cotnnunity apart from the underlying misconduct. BCGD
Proc.Reg. 10(BX2)a), (c), {d), end {£). According to the
parties, respondent on his own initiative had also received
instruction on ethics and practice management from a
former prosident of the Mahoning County Bar
Association. Tn addition, the board found that respondent
had acknowledged his wrongdoing in this isolated
incident of misconduct.

[**P11] Adopting the panel's report, the boasd
recommended that respondent receive a public reprimand
for his misconduet,

Review

[#*P12] We agree that respondent violated DR
1-102¢436) and S-101¢4)(1}, as found by the board.
Moreover, we generally impose a public reprimand when
a sexual relationship develops during an atiorney-client
relationship if the affair is fegal and consensual and has
not compromised client interests. Isciplinary Counsel v,
Moare, 101 Ohio 5t.3d 261, 2004 Ohio 734, 804 N.E2d
423, citing Disciplinary Counsel v. DePietra (1994), 71
Ohio 5t.3d 391, 1994 Ohio 284, 643 N.E2d 1145,
Disciplinary Cownsel v, Paxton (1993), 66 Ohio 5t.3d
163, 618 N.E.2d 979; Disciplinary Counsel v. Ressing
(1900, 53 (hio St.3d 265, 359 N.E. 24 1359. Therclore,
we find the recommended sanction appropriale.

[*¥P13] Respondent is thereforc publicly
reprimanded for his violations of DR 1-102(4)(6) and
5-101{4){1). Cosls are taxed to respondent.

Tudgment accordingly.

[**%305] MOYER, C.J, RESNICK, PFEIFER,
LUNDBERG STRATTON, O'CONNOR, O'DONNELL
and LANZINGER, I, concur.
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RICHLAND COUNTY BAR ASSOCIATION v. BRIGHTBILL

No. 9B-1832

Supreme Court of Ohio

56 Ohio St 3d 95; 564 N.E.2d 471; 1990 Ohio LEXIS 1727

July 31, 1996, Submitted
December 19, 1990, Decided

NOTICE:
peexi]

PRIOR HISTORY: ON CERTIFIED REPORT by the
Board of Commissioners oa Grievances and Discipline of
the Supreme Couri, No, §9-68.

On December 18, 1989, relator, Richland County
Bar Association, filed a complaint against respondent,
James E. Brightbill, based on respondent's recent
convictions on charges of impersonating # peace officer
and soliciting to engage n sexual activity for hire,
Relator charged respondent, inter alia, with vielating DR
1-H2(A)3) (engaging in illegal conduct involving moral
turpitude) and 1-102(AX5) (engaging in conduet that is
prejudicial to the administration of justice). Respondent,
in his answer filed January 9, 1990, admitied being
charged with and convicted of the two offenses and
receiving 4 $ 500 fine and suspended jail sentences.

A panel of the Board of Commissioners on
Gricvances and Discipline of the Supreme Court held a
hearing on the matter on May 11, 1990. The evidence
presented by respondent's counsel tended t0 show that
respondent had a strong aptitude for trial work, but was
somewhat naive, based on his rural upbringing.
Respondent was alse [**%2) portrayed as curious, based
on his daily encounters with the criminal clement in
Richland Counly once he began working in the
prosecutor’s office. Respondent admitted to consorting
with prostilutes on four or five occasions during the nine
months he worked at the prosecutor's office. He admitted
Lo carrying a wallet with his assistant county prosecutor

badge pinned to the inner wrifold pocket, which was
distinetly visible when his wallel was open; however, he
stated that he did not hold himsell out at any time o be a
police officer. Respondent admitted that he was driving a
county car on one oceasion in which he engaged in sexuat
activity with a prostitute. Respondent also admitted
asking the prostitutes he engaged to return his money to
hirn, but states he did not aliempl to coerce them to do so.

Rospondent claimed he pled no contest to the
ctiminal charges to avoid a public trial and for personal
reasons. As a result of the charges, respondent was
dismmissed from the proscewtor's office and returned to
work at the family deiry famm in Loudonville.
Respondent has not practiced law since he was charged
with the offenses. Respondent's ordeal was closely
followed by the press [**3] and, besides costing
respondent his job, it cost him the [riendships of many of
his peers. Respondent underwent psychological
counseling after his convictions, which he testified helped
him to realize that he commitied the sexual offense due 1o
excessive alcohol use and loncliness.

The pancl nmoted that the evidence presented on
respondent's charge of impersonating a peace officer
could not resull in a conviction because the badge at issuc
was not one of a peace officer. However, the panel felt
itself bound by respondent's no contest plea and
subsequent convielion and concluded thai respondent had
violated DR 1L.102(AX3) and (5. The panel
recormuended that respondent be suspended from the
practice of law for one year. Upon review, the board
agreed with the pancl's findings of misconduel, but
recommended a public reprimand because the misconduct
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did net directily relate to the practice of Jaw and because
of the trauma respondent had already experienced due to
the charges, the lack of clear and convincing evidence
that respondent used his position to intimidate prostitutes,
and the favorable character testimony.

DISTPOSITION:  Judgment accordingly.

HEADNOTES

Attorneys at law - Misconduct - Public reprimand
[¥¥%4] - Comvictions on charges of impersondding a
peace officer and soliciting to engage in sexual activity
Jor hirve,
COUNSEL: William Travis McIntyre, for velator.

David L. Kitzler, for respondent.

JUDGES: Sweeney, Holmes, Douglas and H. Brown,
J3., concur. Moyer, C.J., Wright and Resnick, JJ,
dissent.

OPINION BY: PIER CURTAM

OPINION

[e£472] [*96] We agree with the board's findings
and recommendation and hereby publicly reprimand
respondent  for his misconduct. Costs laxed to the
respondent.

Judgment accordingly.
DISSENT BY: MOYER; WRIGHT; RESNICK
DISSENT

MOYTR, C 1., dissenting,.

1 would suspend respondent from the practice of law
in the state of Qhio {or a period of six months.

WRIGHT, 1., dissenting.

I concur in the thrust and substance of Justice
Resnick's dissent but not in her [¥*473] proposed penalty
of indefinite suspension. Insiead, T would suspend
respondent for one year.

ALICE ROBIE RESNICK, T, dissenting,

1 vehemently dissent from the majority's granting of
a public reprimand in this case. Respondent admitied that
he has engaged in illicit sexual conduct with prostitules
on several oceasions. Most egregious was the fact that
apparently on one occasion, while using a county vehicle,
he engaped the scrvices of a prostitute and |¥**3]
reportedly attempted to use his position as an assistant
prosecutor to avoid paying for this ilfegal activity.

Respondent has admitted to being charged with and
convicted of impersonating a peace officer and soliciting
to engage in sexual activity for hire. This behavior
brought disgrace not only to respoondent but to the
prosecutor's office and the entire legal profession. The
board, in recommending a public reprimand, commented
that respondent's misconchuct did not directly relate to the
practicc of law. [¥97] This statement is without
foundation in fact. A lawyer's personal activities,
cspecially those involving criminal conduct, cannot be
separated from the practice of law, particularly where the
conduct involves moral wrpitude and is prejudiciat to the
administeation of justice. Respondent was in thet found
to have violated DR 1-102(A)3) and {5). Due to the
nature of the conduct involved hercin, a public reprimand
is inappropriate in my opinion. I would thercfore
indefinitely suspend Mr. Brighthill from the practice of
law.
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OFFICE OF DISCIPLINARY COUNSEL v. RESSING

N 98-403

Supreme Court of Ohio

53 Ohio St 3d 265; 559 N.E.2d 135%; 1990 Ohio LEXIS 1045

April 11, 1990, Submitted
September 12, 1994, Decided

PRIOR HISTORY: [**1} ON CERTIFIED
REPORT by the Board of Commissioners on Grievances
and Discipline of the Suprerne Court, No. 90-1.

In a complaint filed January 2, 1990, relator, Office
of Disciplinary Counsel, charged that respondent,
Thomas Garrett Ressing, had violated DR 1-102(AY6)
{engaging n conduct that adversely reflects on an
attorney’s fitness to practice law). In his answer,
respondent admitted the facts and misconduct alleged in
the complaint. Respondent waived a hearing, and the
matter was submitted o a panel of the Board of
Commissioners on Gricvances and Discipline of the
Supreme Court on joint stipulations,

The record substantiales that, in 1986, respondent
wag asked by one of his female clients to represent her in
a divorce action. The woman paid respondent § 60 for
court filing fees. Thereafler, respondent and the woman
engaged in sexual refations on more than one occasion
while she was a client. During this refationship,
respondent did not charge the woman for his legal
services, and sometimes gave her money. However, no
evidence established that respondent accepted sex in
exchange for his services.

Based on the foregoing, the panel found thal
respondent had violated DR [*¥2] 1-102(A)6), and
recommended the sanction suggested by the parlies, a
public reprimand. The board concurred in the panel's

findings and its recommendation.
DISPOSITION: Judgment accordingly.

HEADNOTES

Attorneys at law -- Misconduct -- Public reprimand
— Eugaging in conduct that adversely veflects on
attorney’s fitness lo practice law -~ Engaging in sexwal
relations with client,

COUNSEL: J Warren Betris, disciplinary counsel, and
Karen B. [ull, for relator,

Charles W. Kettlewell, for respondent,

JUDGES: Moyer, C.J, Sweeney, Holmes, Douglas,
Wright, H. Brown and Resnick, JT., conour,

OPINION BY: PER CURIAM

OPINION

[¥1359] We agree with the board's findings of
misconduct and its recommendation. Thus, we hereby
publicly reprimnand tespondent for having violated DR
1-102(A}6). Costs taxed to respondent.

Judgment accordingly.
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GEAUGA COUNTY BAR ASSQOCIATION v. PATTERSON.

No. 2006-1176

SUPREME COURT OF OHIG

111 Ohio St. 3d 228; 2006 Ghic 5488; 855 N.E.2d 871; 2006 Ohio LEXIS 3219

August 8, 2006, Submitted
November 8, 2006, Decided

PRIOR HISTORY: ON CERTIFIED REPORT by
the Board of Commissioners on Grievances and
Discipline of the Supreme Court, No. $35-037.

HEADNOTES

Attorneys at law - Misconduct -~ Fathwe 1o
prompily return unearned fees wpon withdrawal from
employment - Public reprimand.

COUNSEL: James Reardon and Bdward T. Brice, for
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OPINION
[*228] [#**872] Per Curiam.

[¥*¥P}] Respondent, David Nelson Patterson of
Wilonghby, Ohie, Attorney Registration No. 0015280,
wag admitted to the Ohio bar In 1964, On December 23,
1980, we puhblicly reprimanded respondent for violating
the following Disciplinary Rules: DR 2-103(B) (barting a
lawyer from compensating or giving something of value
to a person to recommend or sccure the lawyer's
employment, or as a reward for having made a
recommendation resulting in his cmployment), 3-101¢4)
{prohibiting a lawyer from accepting employment if the

excrcise of professional judgment on behalf of a client
will be or reasonably may be affected by the lawyer's
personal interests), J-103(4) {(requiring a lawyer to
decline cmployment that is likely to compromise the
lawver's independent judgment on a client's behalf),
3-105(R) (prohibiting & lawyer from representing
multiple clients when the excreise of professional
judgment on any client's behalf is likely to be adversely
affecled by the representation of anether client), and
7-101¢4)(3) (prohibiting a lawycr from intentionally
prejudicing or damaging a client). Lake Cty. Bar Assn. v.
Patterson [1980), 64 Ohio 5124 163, 18 0.0.3d 382, 413
N.E.2d 841,

[**P2] On June 13, 2003, relator, Goauga County
Bar Association, filed a complaint charging respondent
with additional professional misconduct. Respondent
filed an answer to the complaint, and a panel of the Board
of Commissioners on Gricvances and Discipline held a
hearing on the complaint in Aprl 2006, The [*229]
panel then prepared written findings of fact, conclusions
of law, and a recommendation, all of which the board
adopted.

Misconduct

[*%P3] Iy the late 19808, Claylon Ausmundson paid
respondent a § 5,500 retainer to représent him i a
domestic-relations matier. In 2002, Ausmundson asked
respondent to represent him in another domestic-relations
matter, and Ausmundson paid an additional $ 2,465.22
retainer, While that secordd case was pending in 2003,
Ausmundson  became  dissatisficd with  respondent's
services, and he asked respondent to refund any unused
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portion of the retainer. In October 2003, respondent
provided Ausmundson an accounting of his services and
indicated that a refund of $ 131462 was due.
Respondent failed, however, to refund any money at that
time, prompting Ausmundson to file a grievance against
hirn with relator in June 2004.

[#¥P4] In response to relator's inquiry about the
unpaid refund, respondent promised in Augusi 2004 to
pay Ausmundson immediaiely. No  refund  was
forthcoming, however, and relator sent two lettors to
respondent i September and October 2004  again
requesting the refund. Finally, telator received a § 1,300
check from respondent on October 22, 2004, and relator
promptly forwarded it to Ausmundson. In March 2006,
respondent  refunded  an  additional 3 2,650 to
Ausmundson.

[**P5] After examining these actions, the board
found that respondent had wviolated DR 2-110(4)3)
(requiting a lawyer to  [¥¥*B73] promptly return
uncarned fees upon withdrawal from employment),

Sanction

PPG] In recommending a sanction for this
misconduct, the board considered the aggravating and
mitigating factors listed in Section 10 of the Rules and
Regulations Goveming Procedure on Complaints and
Hearings DBefore the Board of Comiissioners on
Grievances and Discipline ("BCGD Proc.Reg"). The
aggravating factors cited by the board were respondent's
prior diseiplinary offenses and his initial lack of
cooperation in the disciplinary process. BCGD Proc Reg,
10(B)1)a) and {¢). The board also noted severa|
mitigating factors: the absence of a dishonest or selfish
motive, respondent's efforts to rectify the consequences
of his misconduct, his Tull and free disclosure to the

beard and his cooperative attitude toward the disciplinary
process once he refunded the moncy to his client, and
letters (o the board attesting to respondent’s good
character and reputation. BCGD Proc.Reg. 10(B)(2Hb),
{c), (d), and (e).

[**P7] Relator recotnmended that respondent be
publicly reprimanded. The pancl and the board issucd
similar recommendations. Respondent has filed no
ohjections to the board's findings or its reconmendation.

[*230] [**P8] We have reviewed the board's
report and the record, and we accept the board's findings
and conclusions. We also adopt the board's recommended
sancton.

[**P9} Although respondent was tardy in sending a
refund of uncarned fees to his client, he did readily admit
his misconduct in his answer to relator's complaint, and
there iz no evidence in the record pointing lo any
dishonesty or a pattern of misconduct on respondent's
part. We also look favorably on respondent's apology to
Auvsmundson at the disciplinery hearing as well as the
seven letters in the record from judges and lawyers who
desoribe respondent as ethical, honest, and diligent. In
light of these various factors, we accept the board's
assessment that a public reprimand will be sufficient to
ensure that respendent does not repeat his misconduct.

[**P10] Accordingly, respondent is hereby publicly
reprimanded. Costs are taxed to respondent.

Judgment accordingly.

MOYER, C.J., RESNICK, PFEIFER, LUNDBERG
STRATTON, O'CONNOR, ODONNELL  and
LANZINGER, JJ., concut.
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OPINEON BY: O'DONNELL

OPINION
[¥103] [M*369] O'DONNELL, J.

[¥**P1] In this case, we arc called upon to determine
the appropriate sanction for an attormey who submitted
macewrate fee bills to the Cuyahogs County Cowurt of
Common Pleas for legal services rendered  as
court-appointed counsel 1o indigent criminal defendants.

[**P2] The Board of Commissioners on Grievances
and Discipline adopted the panel's sanction and
recommended that the Supreme Court impose a one-year
stayed suspension of Richard V. Agopian’s license to
practice law for allegedly improperly billing the
Cuyahoga County Court of Common Pleas for
cowmt-appointed legal services, Afler a careful review of
the [acts in this case, we reject this recommendation and
conclude that the conduct here warrants a public
reprimand.

[¥*P3] Disciplinary Counsel filed a complaint
against Richard Van Agopian of Cleveland, Attorney
Registration No. 0030924, in connection with fee bills he
subntitted 1o the Cuyahoga County Court of Common
Pleas for representation of indigent defendants charged
with criminal conduct. Admitted to the practice of law in
Ohie in 1975, Agopian has primarily represented
defendants in criminal matters in Cuyahoga County since
about 19835, and he often served as appointed counsel for
indigent parties. This case involves a series of fee bills he
submnitted to the court for approval primarily between the
months of October 2002 and April 2003, & period during
which he represented between 30 and 40 such clicnts.
The majority of these cages involved third-, fourth-, and
fifth-degree felonies, for which Loc R. 35 of the Court of
Common Pleas of Cayahoga County, General Division,
specified an hourly rate of § 40 for out-of-court and § 50
for in-court representation and sef a maximum fec for
these felomies atl § 400

[*104] [**P4] Becausc his practicc necessitated
his daily appearance in court, Agopian would spend his
weekends preparing fee bills and would approximate the
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amount of time he spent working on a particular case in
drafting his fee requests,

[(**Ps]  [***370] Im a thesring before a
three-member panel of the Board of Comunissioners on
Gricvances and Discipline, Agopian stipulated that he
submitted bills to the court that did not reflect the day
upoft which he rendered the services mentioned. The
panel found that his billing records reflected 2 pattern of
recording the same number of hours to prepare and [ile
motions in a number of cases regardless of the actual time
spent and that he would assign those hours to a date
regardless of whether he actually performed that work on
that day. He admitted that he had approximated his actual
time to perform these services but had nevertheless
certified to the court the accuracy of the information,

[**P6] The panel found that Agopian submitted fee
bills for work performed in cxcess of 24 hours on three
days: Saturday, October 12, 2002; Saturday, Novernber 2,
2002; and Saturday, November 23, 2002. But the reality
is that Agopian spent those weekends in his office
preparing fee bills for cases he had worked on during the
previous weeks and months, giving the appearance that
he had performed more than 24 hours of work on & given
day. Despite the perception, Agopian did all the work on
cach individual case but failed to accurately record the
exact days of his appearances in court or the specific
number of hours that he spent on cach case. Rather,
Agopian reeorded the same number of hours spent in
motion practice and in opening each of these case files in
an effort Lo obtain the § 400 maximum legal fee
awthorized by local rule For the work he performed.
Despite this careless and sloppy timekeeping practice,
there is no evidence of deceit or any course of conduct
designed to collect fees for work net performed. The
panel found that Agopian "routincly performs services in
an amount far in excess of the time for which he subrnits
paymient requests. One panel member noted that
Agopian "wasn't taking one hour * * * and wiping it into
three, It looks 10 me like he was taking three hoors and
turning it into one."

{**P7] Following the hearing, the panel determined
that Agonian had violated DR 1-102(4)(4} (a lawycr shall
not engage in conduct involving dishonesty, fraud, deceit,
or misrepresentation) and [-102¢4)(6) (a lawyer shall not
engage in conduet that adversely reflects on the lawyer's
finess to practice law). The panel recommended
dismissal of the Disciplinary Counsel's allegation of a

third rule violation, finding no evidence that Agopian had
violated DR 2-106 (a lawver shall not charge or collect an
illegal or clearly excossive fee).

[**P&] The Board of Commissioners on Grievances
and Discipline adopled the panel's recommendation and
recommended 4 one-year stayed suspension of Agopian's
license to practice law.

[¥105] [#*P0] Disciplinary Counscl objected to
the board's recommendation that the alleged violation of
DR 2-]106 be dismissed. We overrule Disciplivary
Counscl's  objection and  accept  the  board's
recommendation to dismiss this allegation.

[**P10] This court has consistently recognized that
“in determining the appropriate length of the suspension
and any attendant conditions, we must recognize that the
primary purpose of disciplinary sanctions is nol {0 punish
the offender, but to protect the public." Disciplinary
Counsel v. O'Nelll, 103 Ohio St.3d 204, 2004 Ohio 4704,
815 N.E.2d 286, P 53; see, also, Ohio State Bar Assn. v.
Weaver (1973), 41 Ohio S.2d 87, 100, 70 0.0.24 175,
322 N.E2d 665. As we stated n Weover, "In [a]
disciplinary matier, the primary purposc is not to punish
an offender; it is to protect the public against members of
the bar who are unworthy of the trust and confidence
essential 10 the [**%371] relationship of aftorney and
clienf; i is to ascertain whether the conduct of the
attorney involved has demonstrated his unfitness to
practice law, and if so to deprive him of his previously

quotiag #n re Pennica (1962), 36 NJ. 401, 418-419, 17
4.24721.

acquired privilege to serve as an officer of the eourt™ Id’.;k
7

[*¥PI1] As the panel noted, Agopian's conduct "did
not invalve the exploitative motive found in Disciplinary
Connsel v. Hofland, 186 Ohio §1.3d 372, 2005 Ohic 5322
[835 N.E.2d 3671, in which we suspended an attorney
for one year for double billing, ic., "billing of fees and
costs to more then one client {or the same work or the
same hows.™ Holland, P 21, quoiing Hopkins, Law
Firms, Technology, and the Double-Billing Dilemma
{1998), 72 Geeo.J.Legal Lthics 93, 99. Agopian did not
pad his bills or charge for wotk he did noi perform.
Moreover, he took full responsibility for his sloppy
record keeping.

[¥*F12] We have considered similar cases
involving fees and determined a public repritand fo be
the appropriate sanction. In Davton Bur Assn. v. Schram,
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98 Qhio 5t3d 512, 2003 Ohio 2063, 787 N.E2d 1184, in
which an attorney violated DR 2-106{4) by charging a
nonrefundable fee, we determined that a public reprimand
should be imposed. We noted Schram's lack of a prior
disciplinary record, her cooperation in the disciptinavy
proceedings, and the panel's determination that she “had
nof inlended to keep more money than she earned from
her client.," fd,, P 7.

[**P13] In Cincinnati Bar Asse. v. Randolph
{1999}, 83 Okio St. 3d 325, 199% Ohio 268, 708 N.E 2d
192, we publicly reprimanded an attorney who violated
DR 2-106¢4) by refaining a portion of a fee he had not
eatned. In so holding, we noted Randolph's lack of a
disciplinary record, his character letters attesting to his
honesty and integrity, and his complete acceptance of
responsibility. The smmnc considerations expressed in
Schram and Randolph militate against imposing aty
sanction other than a public reprimand for Agopian's
conduct, While we do not condone the billing practices
cployed in this case, the conduct involves neither a
[*106] deliberate cifort to deceive in order to generate
funds not earned nor an effort tu collect for services not
rendered, and it i not a double-billing case.

[**P14] We have also held that "mitigating
evidence can justify a lesser sanction." [dsciplinary
Counsel v. Carroll, 106 Ohio 51.3d 84, 2005 Ohio 3805,
831 N.E2d 1000 P 13 In this case, the mitigating
evidence demonstrates that Agopian has no prior
disciplinary record, has fully cooperated with the
disciplinary process, and has accepted responsibility for
his conduct. The panel reccived more than 40 letters
atlesting 1o his chavacter, including one from Judge Janet
Burnside ("I have always found him honest and forthright
in all my dealings with him™) and two from former
presidents of the Cuyahoga Criminal Defense Lawyers
Association, David L. Granl and James M. Kersey, who
attesled 1o bis integrity, reputation, and professionatism.
In other letters, colleagues Mark A. Stanton noted "an

unwavering belief that Richard Agopian embodies the
highest standards of professional excellence  and
integrity,” and William T. Doyle wrote that Agopian
"always conducted himself in a very professional
manzter." This mitigating evidence counsels against
imposing the sanction recommended in this case.

[#¥P15] Weighing the mitigating factors against the
conduct at issue, we reject the board's recommendation
that a one-year stayed suspension be imposcd, and
instead, based on the fact that Agopian has no priot
disciplinary record, has fully complied with the
disciplinary process, and has accepted responsihility for
his conduct, and [*¥*372] further considering the
character letters altesting 1o his reputation, integrily, and
professionalism, we issue a public reprimand for the
conduct in this case. Closts are taxed to respondent.

Judgment accordingly.

RESNICK, PFEIFER and
STRATTON, JI., concur.

LUNDBERG

MOVYER, C.J., O'CONNOR and LANZINGER, 17,
clisgent,

DISSENT 8Y: LANZINGER

DISSENT

LANZINGER, J., disscuting,

[**P16} [ respectfully dissent. I would impose a
one-year stayed suspension as recommended by the
Board of Commissioners on Grievances and Discipline,

MOYER, C.J,, and O'CONNOR, J., concur in the
foregoing opinion.
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OPINION
(#4211 [*¥*1127] Per Curiam.

[**P1] Respondeni, David A, Vukelic of
Steubenville, Ohio, Attorney Registration No. 0001077,
was admitted to the practice of law in Ohdo in 1977, On
Oectoher 6, 2003, rclator, Ohlo State Bar Association,
charged tespondent with having commnitted professional
misconduct in his capacily as a parttime magistrate in
the Mayor's Court of Toront, Ohio, A panel of the Board
of Commmissioners [*422] on Grievances and Discipline

considered the cause on the parties' consent-to-diseipline
agreement. See Section 11 of the Rules and Regulations
Governing Procedure on Complaints and Hearings Before
the Board of Commissioners on Grievances and
Discipline ("BCGD Troc.Reg.").

[**P2] In addition to serving as a part-time
magisteate, respondent also had a private law practice
during the evenis at bar. On August 26, 2002, respondent
filed a motion in the Colummbiana County Court of
Common Pleas on behalf of a domestic relations chent.
On Ogctober 31, 2002, while presiding in his capacity as
magistrate, respondent's client in the pending domestic
relations case appeared before him in mayor's court on
two charses for the commission of criminal
misdemeanors.

[**I'3] Respondent realized that his clicnt's court
appearance presented a situation in which his impartiality
might be [*¥%1128] legitimately questioned and from
which he should disqualify himself. Respondent
nevertheless failed to immediately transfer the cause to a
different jurisdiction for resolution, allowing the case
against his client to be discussed in his presence. The
parties agreed and the pancl found that respondent had
thereby violated the Camon 3(ENI) of the Code of
Judicial Conduct, which requires a person functioning in
a judicial capacity to disqualify himself where his
impartiality might reasonably be questioned. The board
adopied this finding of misconduet,

[**P4] The panel also considered the appropriate
sanction for respondent’s misconduct. Consistent wilh the
parlies' agreement, the panel found mitigating that
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respondent had no prior disciplinary record, had not acted
dishonestly, had cooperated completely in  the
disciplinary process, and had a reputation for good
character in his community, See BCGD Proc.Reg.
10(BY(2)a), (b), (d), and {e). The panel found oo
sggravating features in respondent's case.

[¥*P5] The panel accepted the pariies’ suggestion
that tespomdent he publicly veprimanded for his
misconduct.  The  bourd  adopted  the  pancls
recommendation.

[¥*P6] We agree with the board's finding of
misconduct  and  recommendation.  Accordingly,
respondent is hereby publicly reprimanded for having
violated Canon 3(E)(1) of the Code aof Judicial Conduct,
Costs are taxed to respondent.

Judgment accordingly.

MOYBER, (CJ, RESNICK, IE. SWEENEY,
PFEIFER, LUNDBERG STRATTON, O'CONNOR and
O'DONNELL, II., concur,
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OPINEON
[¥*#1] [*228] Per Curiam.

[*#P1] Respondent, Wayne L. Kerek of Brunswick,
Ohio, Attorney Registration No. 0029211, was admitted
to the practice of law in Ohio in 1983, On June 17, 2002,
reiator, Medina County Bar Association, charged
respondent with professional misconduct. A panel of the
Roard of Conunissioners on Grievances and Discipline
considered the cause on the parties' stipulations of

misconduct and jointly proposed sanction.

Fe*p2] The parties stipulated to the following facts.
Respondent had agreed to represent a client regarding
personak-injury claim for which the client believed the
statute of limitations would expire in January 2001
Respondent kept in contael with this client through
December 1999, Thereafter, however, the client made
repeated attempts to confact respondent, by both visiting
his office and leaving messages with his answering
service, but she was unable to reach him, and he did not
return her calls. In fact, respondent did not contact his
client again until after August 1, 2000, the date on which
she filed a grievance with relator,

{*+P3] Respondent also did not relurn calls from
relalor's investigator and did not respond for over a
menth to relator's letter sent by certified mail notifying
him of the gricvance and requesting that he contact the
mvestigator. Respondent explained that his failure to
return his client’s and the investigator's calls was a result
of his former answering service's going out of business in
Deccruber 1999, Respondent had then changed his
telephonc number and did not realize that an answering
machine was stil accepling bis messages at the old
number, e thought the old opumber had been
disconnected. Respondent further advised that he
intended to cooperate fully with ihe investigation.

[**P4] Respondent acknowledged during the
investigation that he had loaned $ 450 to his client.
Respondent loaned this money {0 help his client avoid
having [#229] her car rcposscssed and with the
understanding that she would repay him upen gettlement
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[***2] of her claimy. The chent later confirmed this loan,
as well as the fact that respondent, who timely filed suit
on his clicnt's behalf in Januwary 2001, became more
involved in her case afler her grievance. In fact, in
January 2002, respondent negotiated a settlement of the
client's personal injury claim, and she subsequently
reimbursed him for the loan,

[**P5] The parties stipulated and the panel found
that respondent had violated DR 6-701(4)(3) (barring
attorneys from neglecting an entrusted legal matter) and
5-103(B} (barring attorneys from giving impermissible
financial assistance to a client) and Gov.Bar R. V{4)(G)
{requiring an attorney's cooperation in  disciplinary
proceedings). The board adopted these findings of
miseonduct.

[**P6] The panel also considered the appropriate
sanction for respondent's misconduct. From the parties’
stipulations, the panel found as mitigating factors that
respondent had no prior disciplinary record, bad nol
sought or received financial gain through his misconduct,
and had rectified the consequences of his misconduct by
timely filing a complaint and negotiating 2 settlement,
See Section 10(BY2) of the Rules and Regulations
Governing Procedurcon Cornplaints and Hearings Before
the Board of Commissioners on (rievances and

Discipline . The panel furfher found that respondent had
ultimatcly been cooperative and fortheoming during the
disciplinary process, although it did register concern that
respondent had not immediately replied to the
investigator's certified letter, claiming 1o have misplaced
it, and had not given his client his new telephone number
and business address. The pancl was also skeptical of
respondent's claim thal after he reccived the certified
letter, he had left a message for a former member aof
refator's certified-grievance comumnittec,

[#*P7] The panel accepled the parties’ suggestion
that respondent be publicly reprimanded for his
misconduct. The board adopted the pancl's
recommendation.

[**P§] We agree with the boards findings of
misconduct  and  recommendation.  Accordingly,
respondent is hereby publicly reprimanded for having
violated DR 6-101(4)(3) and 5-]103(B) and Gov.Bar R.
Vi4)(). Costs are taxed to respondent.

Judgment accordingly.

MOYER, (.J, RESNICK, FE. SWEENLY,
PPEIFER, LUNDBERG STRATTON, O'CONNOR and
O'DONNELL, J1., concur.
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OPINION
[*123] [***326] Per Curiam.

[**P1j Respondent, Gary H. Dicker of Colurabus,
Ohio, Attorney Registration No. 0037735, was admitted
to the practice of faw in Ohio in 1987, On June 9, [*124]
2003, relator, Columbus Bar Asseciation, charged
respondent with violations of the Code of Professional

Responsibility. A panel of the Board of Commissioners
on Grievances and Discipline considered the cause on the
parties' consent-to- disciplive agreement. See Scetion 11
of the Rules and Regulations Governing Procedure on
Complaints and Hearings Before the Board of
Commissioners on Grievances and Discipline ("BCGD
Proc.Reg.").

[**P2] Frazier Legal Group retaincd respondent in
June 2002 to represent a client in a parole-violation case,
The Frazier Group accepted a $ 2,500 fee to arrange the
represeniation and paid respondent either § 750 or §
1,000 of this amount, Respondent, however, could not
precisety account for his fee because hie did not maintain
records of the lransaction. Respondent also bas not
refunded any unearned poriion of his fee.

{**13] During relator’s investigation of this
misconduet, respondent represented that he had consulted
with his client while in jail when, in fact, he had not.
Respondent later realized that he had confused this client
with another client whom he had visited in jail. He
explained his mistake and stipulated that his conduct
violated Gov.Bar R V{4(G) (requiring an atiorney
[¥%*¥327] +to cooperale in an investigation of
misconduct).

[**P4]| The panel accepted the parties' agreement as
to respondent's misconduct and found that he had
violated DR 1-102({A)(6) (barring conduct that adversely
reflects on an alorney's fitness to practice law) and
9-102(R}(3} (requiring an attorney to maintain compicte
records of client funds and to render appropriate
accourtts) and Gov Bar R V(4)(G).
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[*¥P51 In recommending a sanction, the panel
considered the aggravating and mitigating factors listed
in BCGD ProcReg. Section 10, Consistent with the
pariies' agreement, the panel found respondent’s failure
t0 cooperale to be an aggravaling factor. Considering
mitigating factors, the panel found that respondent had no
prior disciplinary record, had not acted out of dishonesty
or sclfishness, and has a reputation for good character in
the legal community.

[o4p6] Tn accepling the consent-to-discipline
agreement, the panel also recommended the sanction
gtipulated by the parties: a public reprimand. The board
aceepted the parties' agreement, adopting the panel's

findings of misconduct and recommendation.

[**P7] We agree with the beards findings of
misconduct and  recommendation.  Accordingly,
respondent is hercby publicly reprimanded for having
violated DR 1-102(4)(6) and 9-T02(B)(3) and Gov.Bar R.
Vi4)(G). Costs are tazed 1o the respondent.

Judgment accordingly.

MOYER, C.J., RESNICK, F.LE. SWEENEY,
PFEIFER, LUNDBERG STRATTON, O'CONNOR and
O'DONNELL., F., concur.
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NORTHWESTERN OHIO BAR ASSOCIATION v. SCHNITKEY.

No. 01-1262

SUPREME COURT OF OHIO

94 Ohin S1. 3d 135; 2002 Ohie 10565 760 N.E.2d 825; 2002 Ohio LEXIS 6

August 28, 2401, Submiited
January 9, 2002, Decided

PRIOR HISTORY: [***1] ON CERTIFIED
REPORT by the Board of Commissioners on Grievances
and Discipline of the Supreme Court, No, 98-77.

DISPOSITION:
reprimanded.

Respondent  was  publicly

HEADNOTES

Attommeys at law -- Misconduct -- Public reprimand
-- Neglecting entrusted legal matters.

COUNSEL: Michael W. Spangler, for relator.

Mark D. Schnitkey, Pro se.

JUDGES: MOYER, CJ., DOUGLAS, RESNICE, F.E.
SWEENEY, PFEIFER, COOK and LUNDBERG
STRATTON, JJ., concur.

OPINION
[¥*826] [*135]

ON CERTIFIED REPORT by the Board of
Commissioners on Grievances and Discipline of the
Supreme Court, No. 98-77.

Per Curiam. During 1996 and 1997, respondent,
Mark D). Schnitkey of MNapoleon, Ohio, Attomey
Registration No. 0006075, represented several clients
who entrusted him with legal matters that relator,
Northwestern Ohio Bar Asscciation, charges that he

neglected. Relator filed a complaint with the Board of
Commissioners on Grievances and Discipline ("bhoard™)
on Novernber 12, 1998, alleging violations of the Code of
Professional Responsibility. After a hearing before a
panel and afier review of the panel's recommendation, the
board defermined that respondent had committed two
violations of DR 6-101{A)(3) (a lawyer shall not neglect
an enfrusted legal matter) and recommended that he be
publicly reprimanded for this misconduct. We adopt the
board’s findings of misconduct and its recommendation.

Respondent violated DR 6-101(A)3) by having
neglected the interest of Joann MeCabe Reitz and her
business partner in recovering money from [***2] a
failed restauvrant purchase. McCabe Reitz telephoned
respondent repeatedly over an eight-month peried to
learn the status of her case but had no success.
Respondent ultimately withdrew his representation dug to
& conflict of interest and purportedly advised McCabe
Reitz of the withdrawal by letter. McCabe Reitz did not
receive it.

[*136] Respondent further violated DR 6-101{A)(3)
by having neglected the interest of Michele Aelker in
obtaining an order modifying her child's visitation
schedule. Aclker also attermnpted 10 reach respondent for
months with little success. And afier assuring Aclker that
he had moved the court for relief in Auguyst 1997,
respondent failed to check on the statos of his metion and
later learned that his secretary had never filed if.
Respondent's mistake was discovered only when Aclker
called the court in January 1998.

Respondent has been in practice since 1985, and he
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has never before received a disciplinary sanction. At the
hearing, he accepted complete responsibility for his
mnisconduct and expressed his sincere remorse that he had
let down his clients. He has already refunded his clients'
money and made sure that no client was financially
harmed by his mistakes. [**#3] Respondent has also
changed his office procedures 1o ensure that he will not
repeat his misconduct, including having instituted a
reliable system for keeping track of court filings and
answering telephonc  calls. Respendent additionally
provided letters from clients and judges for the board's
review, all of whom described their confidence in and
respect for his professional competence.

Tn Hght of these mitigating considerations, we agree
with the board that rcspondent should receive the
recommended public reprimand. Respondent is therefore
publicly reprimanded for his violations of DR
6-101{AX3). Costs are taxed to respondent.

Judgment accordingly.

MOYBER, C.J., DOUGLAS, RESNICK, F.E
SWEENEY, PFEIFER, COOK and LUNDBERG
STRATTON, II,, concur.
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CUYAHOGA COUNTY BAR ASSOCIATION v. GONZALEZ. CUYAHOGA
COUNTY BAR ASSOCIATION v. STAFFORD.

Nos. 00-412 and 06-413

SUPREMYE COURT OF OHIO

89 Ohio 81, 3d 470; 2000 Ohio 221; 733 N.E.2d 587; 2000 Ohis LEXIS 2086

April 26, 2000, Submitted
August 16, 2000, Decided

PRIOR HISTORY: [**1] ON CERTIFIED
REPORT by the Board of Cormmissioners on Grievances
ad Discipline of the Supreme Court, No. 95-61.

On April 2, 1999, relator, Cuyshoga County Bar
Association, filed an samended complaint charging
respondents Vincent Gonzalez, Attoiney Registration No.
0008558, and Vincent Stafford, Attorney Registration
Mo, 0059846, both of Cleveland, Ohio, with several
violations of the Code of Professional Responsibility.
Respondents answered, and the matter was heard by a
panel of the Board of Commissioners on Grievances and
Discipline of the Supreme Court ("board"),

The hoard found that in January 1998, respondents
appeared in the chambers of Magistrate Barbara Porzio
for the purpose of negotiations before resuming trial on a
domestic relations visitation schedule. During a heated
discussion, respondent Gonzalee called respondent
Stafford "a piece of shit," and Stafford responded by
calling Gonzalez "a toial asshole." These remarks and the
demeanor of the respondents caused the magistrate to call
for a court deputy. The respondents left the magistrate's
chambers and walked into the courtroom, where they
stood chest to chest and contlinued to shout at each other,

The panel concluded [**2] that by their conduct
respondents vielated DR 7-106{CH8) (in appearing in 2
professional capacity, a lawyer shall not engage in
undignified or discourteous conduct which is degrading
1o a tribunal) and recommended that each respondent be
publicly reprimanded. The board adopled the findings,
conclusions, and recommendations of the panel,

DISPOSITION: Respondent Gonzatex and respondent
Stafford publicty reprimanded.

HEADNOTES
Attorneys at law -- Misconduct -- Public reprimand
-- While appearing in a professional capacity, engaging in

undigpified or discourieous condact that is degrading to a
tribunal.

COUNSEL: Howard A. Shulman and Lester S. Potagh,
for relator,

Wesley A. Dumas, for respondent Gonzalez.

Charles W. Kettlewell, for respondent Stafford.

JUDGES: MOYER, C.J.,, DOUGLAS, RESNICK, I'H.

SWEENEY, PFEIFER, COOK and LUNDBERG
STRATTON, II., concur.
OPINION

[*471] Per Curiam. We adopt the findings,
conclusions, and recommendations of the board.
Respondent Gonzalez and respondent Statford are herchy
publicly reprimanded. Costs of these proceedings arc
laxed equally to cach respondent.

Judgment accordingly.

MOYER, .4, DOUGLAS, RESNICK, F.E
SWEENEY, PFEIFER, COOK and LUNDBERG
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COLUMBUS BAR ASSOCIATION v. BATTISTI.

MNo. 10-764

SUFREME COURT OF OHIO

$0 Ohio St. 3d 452; 2000 Ohio 194; 739 N.E.2d 344; 2000 Okio LEXIS 2997

July 6, 2000, Submitted
December 27, 2001, Decided

FRIOR HISTORY: {**¥1] ON CERTIFIED
REPORT by the Board of Commissioners on Grievances
and Discipline of the Supreme Court, No, 99-35.

DISPOSITION: Respondent publicly reprimanded.

HEADROTES

Attorneys at law -- Misconduct - Tublic reprimand
-- Cagsing client to sign blank affidavits and then later
completing them in order to file the affidavits in court.

COUNSEL: Randall Arndt, Patricia K. Block and Bruce
A. Campbell, for relator.

Reonald L. Solove, [or respondent.

JUDGES: MOYER, C.J, DOUGLAS, RESNICK, F.E.
SWEENEY, PFEIFER, COOK and LUNDBERG

STRATTON, J1., concur.
OPINION

[¥%345] [*453] Per Curiomn. We adopt the
findings of the board and its conclusion that respondent
violated DR 1-102(A)(5) and 7-102(A)5). We do not
conclude that respondent viclated DR 1-102(AY(4). Our
review of the stipulated facts also indicates that
respondent's infraction was an isolated incident. We
adopt the recommendation of the board and respondent is
hereby publicly reprimanded.

Judoment accordingly,

MOYER, C.J, DOUGILAS, RESNICK, T.E
SWEENEY, PFEIFER, COOK and LUNDBERG
STRATTON, JI., concur.
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CINCINNATI BAR ASSOCIATION v. RANDOLPH.

No. 98-2685

SUPREME COURT OF OHIO

85 Ohio St. 3d 325; 1999 Qhio 268; 708 N.E.2d 192; 1999 Ohio LEXIS 879

February 19, 1999, Submitted
April 7, 1999, Decided

SUBSEQUENT HISTORY:
September 1, 1999,

[***1] As Corrected

PRIOR HISTORY: ON CERTIFIED REPORT by the
Board of Commissioners on Grievances and Discipline of
the Supreme Court, No. 97-103.

On December 8, 1997, relator, Cincinnati Bar
Association, filed 2 complaint charging respondent,
Daniel P. Randolph of Cincinnati, Ohio, Attorney
Registration Mo, 0029075, with violating scveral
Disciplinary Rules. Afler respondent submitted an answer
angl the parties filed stipulations, the matter was heard by
a panel of the Board of Commissioners on Grievances
and Disciptine of the Suprerse Court ("board").

The panel found that in 1970, Louise Loretta
Wocehler executed a will providing in Item IV that the
residue of her estate be held in trust for certain purpeses,
including paving up to $ 1,500 of the burial expenses of
her son, Louis L. Thrig, if he survived Wochler, Item IV
of the will also provided that the residue of Wochler's
estate he held in trust for the benefit of her four
grandchildren and directed that the trustees distribute the
trust's corpus and income lo the grandchildren when the
youngest of them reached the age of thirty. In 1978,
Woehler died, and Thrig survived her. First National Bank
of Cincinnati, n..a. Star Bank N.A. ("First National"),
[ ***2] was appointed cxceutor of the estale and trustee
of the testamentary trusts.

In tate 1984, when the will required fnal distribution
of 1the testamentary trusts to Wochler's four
grandchildren, First National requested that respondent

prepare an application 1o establish a burial fund for Thrig,
Respondent then filed an application on behalf of First
National, requesting that the probate courl authorize that
$ 1,500 be withdrawn from the trusts and deposited into a
savings and loan account in respondent's name in trust, to
be payable with ail accrued interest on the death of fhrig
for his burial expenses. In January 1985, the probate
court approved the application and ordered First National
to deliver $ 1,500 io the savings and loan, with the money
to be roleased to Fhrig's estate or the funeral home
selecied by his next of kin on his death o be used for his
burial, First National issued the § 1,500 cheek payable to
the savings and loan with instructions to deposit the
money in a savings account in respondent's name as
trustee until 1brig's death,

When Thrig died in July 1995, the amount in the
savings and loan burial fund sccount, with accrued
interest, totaled § 2,725.00. [¥¥%3] Upon being informed
by the funeral home about Ihrig's death, respondent sent
the funeral home a check in the smount of $ 1,500. He
kept the remaining $ 1,225.09 in the burial account as a
fee for the services rendered even though he (13 did not
do anything other than determine whether an annual tax
fortn was required 1o be filed, (2) did not have prior
written authorization from the probate court for any fee,
and (3) did not enter into any written fee agreement with
First National, Wocehler, or her grandchildren.

In March 1997, one of Woehler's grandchildren
demanded that respondent provide an invoice and
accounting of his $ 1,225.09 fee. Respondent did not
offer to return the money until December 1997, when he
fited his answer to relator’s disciplinary complaint.
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The panel concluded that respondent's conduct violated
DR 2-106{A) {gollecting an illegal or clearly cxcessive
fee) and 9-102(B)(4) (failing to pav upon request clicnt
[unds which client is entitled o receivel.

In miligafion, the psnel found that respondent
initially erroneously believed that he was entitled to the
fee. it was not wntil he read the disciplinary complaint
and attached exhibits thai respondent {*+*4] realized that
he had no right to a fee, and he returned the remaining
account money to the grandchildren. Respondent
accepled complete responsibility for his error and
testified that he had no previous disciplinary violation in
a lengthy legal career. The panel heard witnesses and
received lefters attesling 0 respondent’s exceptional
professional ability and excmplary character for honesty
and integrity.

The pangl recommended that respondent receive a
public reprimand. The board adopted the {indings,
conclusions, and recommendation of the panel.

DISPOSITION: Respondent publicly reprimanded.
Costs taxed to respondent.,

HEADNOTES

Attorneys at law -- Misconduct -~ Public reprimand
-- Collecting an illegal ov clearly excessive fee -- Failing
to pay upan request client funds thar client is entitled to
receive.

COUNSEL: Nancy . Gill, G. Mitchell Lippert and

Richard H. Johnson, for relator.

Jolm H. Burlew and Charles W. EKettlewell, for
respondent.

JUDGES: MOYER, C.J, DOUGLAS, RESNICK, FE.
SWEHENEY, PFBIFER, COOK and LUNDBERG
STRATTON, J1., concur.

OPINION

[*¥103}]  [*326] Per Curiam. We adopt the
findings, conclusions, and recommendation of the board.
A public seprimand is the appropriate sanction for
respondent's isolated act of misconduct, See Adkvon Bar
Assn. v. Nawmoff (1991), 62 Ohio 5t. 34 72, 578 N.E.2d
432 and Mahoning Cty. Bar Assn. v. Gilmartin (1991),
62 Ohio St 34 10, 377 N.E.2d [¥¥*5] 350, where we
publicly reprimanded and ordered attorneys to make full
restitution to clients for violaling DR 2-106(A). As the
board found, once respondent became aware of his ervor
in retaining a fee from the burial fee account, he made
complete restitution to the beneficiaries of the
teslamentary  [*327] trust snd accepted complete
responsibility for his actions. Respondent is hercby
publicly reprimanded. Costs taxed to respondent.

Judgment accordingly.

MOYER, C.J., DOUGLAS, RBESNICK, T.LE
SWEENEY, PFEIFER, COOK and LUNDBERG
STRATTON, 1., concur.
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