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EXPLANATION WHY THIS CASE DOES NOT MERIT FURTHER REVIEW

This is a routine search and seizure case correctly decided by the Court of Appeals.
Contrary to the prosecutor's assertion, the score is no more 2-2 that it would be 2-5 if the arresting
officers' assessment of the circumstances were factored in. Though each appellate judge wrote a
decision, and analysis in search and seizure cases is often complex, it is a familiar task, applying
standards that have become settled over the years. The reality of the situation is that the officers in
this case used the apparent commission of a minor misdemeanor as a pretense to pursue the
possibility one of the men confronted might be carrying a gun, possess hard drugs, or have an
outstanding warrant. The person who admitted possessing the marijuana observed in a parked car
was not even cited. Pretense stops are permitted, but officers may not over step the bounds of the
Fourth Amendment,

This is not the case to roll back Mapp v. Ohio (1961), 367 U.S. 643. In the Court of
Appeals the prosecutor argued broadly that the exclusionary rule should be abandoned. The same
argument is advanced in the memorandum in support of jurisdiction. That issue was not addressed

in the lead, concurring, or dissenting opinions in the Court of Appeals. Appellant's first proposition

of law implies the Supreme Court's decision in Herring v. United States (2009), 129 S.Ct. 695
encourages abandonment of the exclusionary rule unless there has been a deliberate violation of
Fourth Amendmeni rights, This is not what Herring stands for. Instead it links suppression to
deterrence of unlawful police conduct, as have the Court's past cases. Appellant also calls for

revival of State v. Lindaway (1936), 131 Ohio St. 166 where it was held that the exclusionary rule

would not be applied to redress violations of search and seizure rights under Article I, Section 14 of
the Ohio Constitution. In the Court of Appeals appellee probably should have cited the Ohio
provision, but the brief only mentions the Fourth Amendment. Only in the event the U.5. Supreme
Court some day abandons the exclusionary rule to redress Fourth Amendment violations would it

be appropriate to revisit Lindaway.




STATEMENT OF THE CASE

Appellee Adrian L. Johnson was indicted in Franklin County for one count of possession of
crack cocaine, in violation of R.C. 2925.11 of the Revised Code, and one count of possession ol
cocaine in violation of the same statute. The gquantity of crack was alleged to be between one and
five grams, making the offense a fourth degree felony. No weight was alleged with regard (o the
powder, making the offense a fifth degree felony.

The defense filed motions to suppress the results of the search of appellee's person, which
had led to charges being filed, and to suppress his statement to the effect he found the drugs at a
restaurant, Following a hearing, both motions were overruled.

Mindful of the court's ruling, appellee entered no contest pleas to both counts on August 21,
2008. The state's proffer of facts indicated the quantities involved were 1.6 grams of cocaine base,
apparently referring to the crack, and 0.6 grams of cocaine in "a non-detenmined form." On
October 10, 2008 he was sentenced to three years of community control.

An appeal was taken to the Tenth District Court of Appeals, assigning as error the trial
court's rulings on the motions to suppress the drugs and the statement. Prior fo submission the
Court of Appeals requested supplemental briefing based on the decision of the United States

Supreme Court in Arizona v, Gant (2009), 129 S.Ct. 1710, narrowing the authority of the police to

search an arrestee's vehicle incident to arrest.
In a decision rendered Jfuly 14, 2009 the Court of Appeals sustained both assignments of

error, State v. Johnson, Franklin App. No. 08AP-990, 2009-Ohio-3436. The Franklin County

Prosccutor is seeking further review by this court.

STATEMENT OF THE FACTS
On June 11, 2007 Columbus Police officer Justin Coleman was working the 10:00 p.m. to
6:00 a.m. shift on the southeast side of the city, with Officer Greg Sanderson. They were later

joined by an Officer Johnson, who did not testify at the suppression hearing. Pulling into the Dairy




Mart at Main Street and Weyant, Officer Coleman's attention was drawn to an older four door

sedan parked in front of the store, with its windows down.

As we pulled into the parking lot, we parked the cruiser and got out. I walked past
the vehicle and smelled the odor of bumt marijuana coming from inside that
passenger compartment. Using my flashlight, 1 observed the inside of the vehicle
and observed a marijuana blunt sitting in that vehicle.

The "blunt”" was observed in the center console between the front seats. The officer said it was in
plain view. The car was unoccupied.

Following this:

We observed three individuals coming outside from the store to the vehicle. I
made contact with the driver, informed him about the marijuana I observed in the
car and the smell, and upon making contact with him, observed Mr. Johnson begin
slowly kind of walking away from the vehicle. Talerted other officers of what I saw
and instructed another officer to approach Mz, Johnson and have him stopped.

Steven Pearson walked up to the driver's door. Omar Nolen approached the front passcnger door.
Appellee was walking towards the rear door on the driver's side. According to Officer Coleman,
appellee appeared to be getting ready to enter the vehicle, but walked on as the officer spoke to the
driver. The other men had already begun to open the car doors. Appellee was carrying a bag
containing cans of beer. The other men were empty handed.

Elaborating, Officer Coleman said Mr. Pearson admitted it was his car, apologized for
having marijuana, and promised to throw it away. "I looked and thought it was odd that Mr.
Johnson, upon our contact with the occupants or the individuals that came back to the vehicle,
started walking away, kind of pafting himself as if he was kind of, I don't know, searching for
something and slowly walking away without saying anything to the other two." Officer Coleman
asked Mr. Pearson if appellee was a part of the group and was told that he was. The officer's
suspicions were aroused by appellee walking off and patting his pockets, which he thought might
be indicative of contraband or a firearm. However, he remained occupied with the driver as other
officers approached appellee.

Cross began with an attempt to pin down the officer as to how his training, specifically any



studies he had reviewed, quantified the degree to which patting pockets was associated with illicit
activity, as opposed to checking for keys, cell phones, or change. He said percentages had not been

covered. This line of inquiry ended with the following exchange:

Q. So, you would agree with me then that that alone, it doesn't give you probable
cause to search somebody just because they're seen patting themselves?

A. MR LETSON (the prosecutor): Objection.

Argumentative, Your Honor. She's asked him to determine whether something is
probable cause. It's not for him to decide today.

THE COURT: Well, 1 think his belief, whether or not he had probable cause,
officers very frequently testify to that in suppression hearings. Il allow him to
answer.

A. To answer your question, just a pat, absent anything else, is not enough
probable cause to go and search somebody.

As to his intent once appellee had been detained by the other officers:

A. My intention to have Mr. Johnson searched? At that time, my mtention was to
have him stopped and detained so that 1 could get some follow-up questions and
recover the contraband from the vehicle.

Having Mr. Johnson detained with the marijuana in the car with the driver and the
person saying we were all together, he was going to be searched at that {ime.

Q. Okay. So, just to make sure, was it your intention -- well rather than a different
officer's intention, was it your intention to have Mr. Johnson searched?

A. Had I not had anyone -- maybe this will help out. Absent any other officer
being there and I was able to detain Mr. Johnson myself, yes, I would have searched

him myself.

(. It was your intention to have him searched. be it from you or someone else?

A, Yes.

Q. You didn't make that decision to have him searched -- you never smelled
marijuana on him, did you?

A. 1did not have the contact with Mr. Johnson back there, no.



Q. Your decision to have him searched was not based on any odor of marijuana
coming from him, correct?

A. Not from his person but I didn't have contact with him.

Q. So the answer would be no?

A, Correct.

Q. And you didn't observe Mr. Johnson breaking any laws, did you?

A, At that time, no.
(Emphasis added.) Counsel went on to ascertain that because appellee was thirty-two he was not
suspected purchasing beer though under the lawful age for doing so.

Ultimately no one was charged with possession of marijuana. The quantity found would
have been the basis for only a minor misdemeanor charge. Mr. Pearson and Mr, Nolen were
allowed to leave the scene in the vehicle after the marijuana was confiscated. Officer Greg
Sanderson testified that because of a history of narcotics activity it was a matter of routine to stop
by the Main and Weyant Dairy Mart, "to see if anybody is standing outside there, anything that
looks suspicious." Officer Coleman said, "Hey, this car smells like weed," then looked inside and
saw the blunts. They decided to wait and see who came outside and entered the car. He believed
appellec approached the rear door on the passenger side. As Officer Coleman spoke to the driver,
Officer Sanderson stood by. When appellee walked away, Officer Coleman said, "Hey, stop him.
He was in the car too."

Officer Sanderson's search of appellee began with an exterjor frisk for guns or sharp objects,
then went into appellee's pockets where he found small quantities of cocaine, crack and marijuana.
He was not sure just where the contraband was found, though some or all may have been carried in
a cigarette pack or packs.

While other officers proceeded with a search of the car, appellee was placed under arrest
and put in the back of a cruiser. e signed a constitutional rights waiver. "I asked him first off

where did he get the drugs. He said he found them at a restaurant. I think it was a Waffle House or



something. If I remember right, T think he said that he doesn't use hard drugs. I think he was trying
to give them to somebody to sell for him or something along the lines of that."

In argument the prosecutor relied primarily upon State v. Moore (2000), 90 Ohio St. 3d 47,
maintaining that officers had probable cause "to know this car was involved in something illegal,”
and that exigent circumstances justified a search of appellee because he was seen walking away
from the scene after leaving the store with the driver and front seat passenger. The judge asked if
the {wo individuals, who had been about to enter the car, were searched or patted down. The
prosecutor said he didn't know. The judge commented, "It seems to me that there may be even

more cause for secarching those individuals.”

RESPONSE TO APPELLANT'S FIRST PROPOSITION OF LAW: The language cited
from the U.S. Supreme Court's decision in Herring v. United States already provides
guidance for the interpretation of the Fourth Amendment by state courts. Applying Herring,
application of the exclusionary rufe properly serves as a deterrent in the circumstances
presented by this case.

In Hermring v, United States (2009), 129 S.Ct. 695, the defendant hoped to retrieve

something from his impounded truck. There were no open warrants for his arrest in the county
where the truck was located, but the computer database in an adjoining county showed an active
warrant. [t was soon learned that the warrant had been recalled, but in the meantime Herring had
been arrested. Drugs were found on his person and a gun in the truck. Under these circumstances
the Supreme Court determined officers had acted in good faith and that if the exclusionary rule

were applied the costs would outweigh the benefits:

To trigger the exclusionary rule, police conduct must be sufficiently deliberate
that exclusion can meaningfully deter it, and sufficiently culpable that such
deterrence is worth the price paid by the justice system. As laid out in our cases, the
exclusionary rule serves to deter deliberate, reckless, or grossly negligent conduct,
or in some circumstances recurring or systemic negligence. The error in this case
does not rise to that level.

Id. at 702.

In this case one of the officers testified it was routine practice to stop by this convenience




store "to see if anybody is standing outside there, anything that looks suspicious." In such
circumstances application of the exclusionary rule properly deters unlawful citizen-law enforcement
interaction through deliberate, reckless, or negligent disregard of the citizen's Fourth Amendment
rights. The circumstances are markedly different from the negligent records keeping at issue in

Herring.

RESPONSE TO APPELLANT'S SECOND PROPOSITION OF LLAW: The decision of the
Court of Appeals did not turn on Article I, Section 14 of the Ohio Constitution.

Appeliant's second proposition of law seeks to revive State . Lindaway (1936), 131 Ohio St.

166, paragraphs 4, 5 and 6 of the syllabus. Lindaway was the basis for this court's decision in State
v. Mapp (1960, 170 Ohio St. 427, overruled by the U.S. Supreme Court in Mapp v. Ohig (1961),
367 U.S. 643. Appellant's argument under the second proposition of law does not identify what
purpose would be served by this revival.

Appellee's brief in the Couwrt of Appeals did not cite Article I, Section 14 of the Ohio
Constitution. That provision was not mentioned in the lead opinion from the Court of Appeals or
the dissent. The only mention of the Ohio Constitution comes at §35 of Judge Bryant's concurring

opinion:

Ohio's Supreme Court has concluded that Ohio's constitution provides greater
protection than the Fourth Amendment against warrantless arrests for minor
misdemeanors, and evidence obtained as the result of an arrest for a minor
misdemeanor is subject to suppression in accordance with the exclusionary rule.
State v, Brown, 99 Ohio St. 3d 323, 2003-Ohio-3931; State v, Jones, 88 Ohio St. 3d
430, 2000-Ohio-374. Jackson, supra. Although in this case the presence of the
marijuana blunt and an odor of freshly burnt marijuana emanating from the
automobile may have provided the officers with probable cause to conduct a scarch
of the automobile’s passenger compariment, it did not provide probable cause to
arrest or search Johnson incident to arrest, when Johnson, unlike the defendant in
Moore, had no detectable odor of marijuana coming from him. See State v. Kelly
(Dec. 7, 2001, 11th Dist. No. 2000-P-0113,

Judge Bryant rejected the state's claims the search was justified as incident to arrest or by exigent

circumstances because there was not probable cause for either an arrest or a search. The paragraph




quoted further reasons that even if there had been probable cause to cite appelice for the marijuana
seen in the car, he would not have been subject Lo arrest.

Appellant has failed to articutate how the concurring opinion turns on the availability of the
exclusionary rule for violations of the state constitution. The reference is to freedom from arrest for
citable offenses based on probable cause, not the differential availability of the exclusionary rule

under the state and federal constitutions when there is not probable cause for arrest or search.

RESPONSE TO APPELLANT'S THIRD AND FOURTH PROPOSITIONS OF LAW: The
search of appellec's person did not fall within the recognized exceptions to the Fourth
Amendment's warrants requirement,

Appellant's third proposition of law seeks to justify the warrantless search of appellee's
person for contraband as being based on probable cause. Argument under the fourth propesition of
law seeks to vindicate the search as incident to an arrest. The best response seems to be a summary
of the position taken by appellec in the Court of Appeals.

1. The Nature of the Search of appellee's person

Interactions between police officers and members of the public begin with consensual

encounters, requiring no particularized justification. Cf. United States v, Drayton (2002), 536 U.S.
194, Investigative detention requires reasonable suspicion warranting detention of an individual,
and further requires reasonable suspicion an individual may be armed before he or she may be

frisked for weapons. Cf. State v. Skaggs (1999), 134 Ohio App. 3d 162; State v. Warren (1998),

129 Ohio App. 3d 598, Arrest requires probable cause. So does the warrantless search of a person
who has not formally been placed under arrest. State v. Moore (2000}, 90 Ohio St. 3d 47.

Because appellee was not allowed to continue walking, this was not a consensual encounter,
nor was the search of his person by his own consent. Plainly the search conducted by Officer
Sanderson was more that a protective frisk for weapons, as may be allowed pursuant to Temry v,

Ohio (1968), 392 U.S. 1. While Officer Sanderson initially frisked appellec for weapons, "In this




instance, since 1 knew that there was physical marijuana in the car, T think I just went ahead and
searched Mr. Johnson." Afier patting the outside, he went into appellee's pockets and found the
small quantities of drugs resulting in charges. Officer Coleman had already testified that 1t was his
intention to have appellee searched, and not merely frisked for weapons.

The search of appellee's person was justified only if it was incident to a lawful arrest based
on probable cause that a specific crime had been committed, or if justified by exigent
circumstances, again based on probable cause.

I1. Why the search was unjustified

The officers were within their rights shining a flashlight into a parked car from which the
odor of marijuana emanated, The marijuana "blunt" appeared to be contraband and was visible
from outside the vehicle. It was in "open view" as that concept may be distinguished from the plain

view doctrine of Coolidge v. New Hampshire (1971), 403 11.S. 443 and its progeny, which involve

objects that come inlo view during an authorized search or other constitutionally permitted
intrusion. See State v, Lang (1996), 117 Ohio App. 3d 29, 34-35, The use of a flashlight is not of
constitutional significance, Lang citing Texas v. Brown (1983), 460 U.S. 730, 740. Tmediate

warrantless seizure of the blunt would have been permissible under the automotive exception. Cf.

Pennsylvania v. Labron (1996), 518 U.S, 938,

An investigative detention must be based on reasonable suspicion. Terry v, Ohio (1968),
392 U.S. 1, 27. The objective facts known to Officer Sanderson, who conducted the search, were
that Officer Coleman had detected the odor of marijuana coming {rom the car. As he stood by
while Officer Coleman made contact with individuals approaching the front doors of the car he saw
appellee begin walking away after approaching a rear door, and he proceeded to stop appellee when
Officer Coleman called out. "Hey, stop him. I{e was in the car too."

Officers may not conduct a general search of those in the proximity of contraband.
Appellee could only be detained for investigatory purposes if there was particularized suspicion he

was the person who left the marijuana between the front seats. This is at odds with approaching a




rear doot. There was no testimony that appellee smelled of marijuana or appeared to be under the
influence. While Officer Coleman may have found appellee patting his pockets suspicious, his
attention remained primarily focused on Steven Pearson and Omar Nolen. Officer Sanderson, who
conducted the search, did not testify that he personally observed this conduct or that he was
informed of it by Officer Coleman. This is not a case where appellee attempted to flee the scene.
Mere avoidance of contact with the police does not give rise to reasonable suspicion. State v,
Bryson (2001), 142 Ohio App. 3d 397, 403,

While appellee submiits the circumstances did not establish the particularized and objective
basis required for an investigative detention, that is not the ultimate issue. For Officer Sanderson's
search to be valid there must have been probable cause for a search of appellee's person reaching
beyond a protective pat down for weapons lo a search of appellee's pockets, where contraband was
found.

Officer Sanderson did not have probable cause, before the search, to warrant a man of
reasonable caution believing that appellee was in possession of cocaine. Suspicion was aroused by
the marijuana spotted between the front seats of an unoccupied car. He did not have probable cause
to arrcst appellee for possession of marijuana. Three individuals were under suspicion. The
apparent driver had offered to throw the marijuana away and indicated no more than that appellee
was a part of the group. There was no claim that appellec was arrested first based on probable
cause he had committed one or the other of these possession offenses, then searched incident to that
arrest.

As a secondary argument, appellee argued in the Court of Appeals that even if there were
probable cause to charge him with possession of a small quantity of marijuana he could not have
been arrested. For minor misdemeanors, R.C. 2935.26 calls for the issuance of a summons in most

circumsiances. See State v. Jones (2000), 88 Ohio St. 3d 430, and State v. Brown, 99 Ohio St. 3d

323, 2003-0Ohio-3931, adhering to this position, notwithstanding the decision in Atwater v. Lago

Vista (2001), 532 U.S. 318. Appellee claims to find encouragement in Virginia v. Moore (2008),

10




128 S.Ct. 1598, but that case is merely a variation on Atwater,

IIL. Exigent circumstances

State v. Moore (2000), 90 Ohio St. 3d 47, the case relied upon by the state at the

suppression hearing, found the search of the defendant's person was justified by exigent
circumstances. That term has come to take on two meanings, in the same manner "plain view" is
nsed to refer both 1o objects in open view, and those that come into view during a lawful intrusion
into premises subject to an expectation of privacy.

Originally exigent circumstances were tied to the official response to an emergency, such as

entering a burning building to fight the fire. Cf. Michigan v. Tyler (1978), 436 U.S. 499. Probable

cause is not required. Here there was no emergency warranting entry into appellee's pants pockets,
such as a search for medication following a collapse on the street. The term is also applied to
proceeding with a warrantless search when the flow of circumstances fairly excuses the need to first
obtain a warrant.

Here probable cause as to the presence of contraband is required, and an officer's actions are
constitutionally permissible only if supported by probable cause.

The syllabus 1o State v. Moore, supra, holds:

The smell of marijuana alone, by a person qualified to recognize the odor, is
sufficient to establish probable cause to conduct a search.

In Moore a Highway Patrol officer stopped a car that had run a red light. When the defendant
stepped from the car the officer noticed a strong odor of marijuana emanating both from the vehicle
and the defendant’s person. In the Court's view, this odor established probable cause for a search of
the car, where a burnt marijuana cigarette was found in the ashtray. Smell, like the other senses,
could be relied upon in establishing probable cause, and the officer had extensive training and
experience in detecting the odor of marijuana. The automotive exception provided the necessary
exception to the general warrants requirement.

The search of the defendant's person in Moore was more problematic for the Court, since,

11



"(Ohe overriding function of the Fourth Amendment is to ‘protect personal privacy and dignity

against unwarranted intrusion by the State.™ Moore at p. 51, citing Schmerber v, California (1966),

384 U.8. 757, 767. In Moore the search of the defendant's person took place before the search of
the vehicle, and went beyond the permissible scope of a patdown for weapons. However, exigent
circumstances justified the search. The officer was working alone, and order to obtain a warrant
would have had to allow the defendant to leave the scene driving his car. This would have
permitted the destruction of evidence. Though the circumstances excused the need to obtain a
warrant, the search of Moore's person was nonetheless supported by probable cause - the smell of

marijuana from the interior of the car and detected on the defendant's person. Moore at p. 52.

The facts of the present case are distinguishable. While there was an odor of marijuana
from the car, there was no testimony that such an odor was detected on appellee’s person, or for that
matter, emanating from the persons of the two people that actually began to enter the parked car.

The defendant in Moore got out of the car from which the odor of marijuana emanated. Appellee

did not. The marijuana here was seen in the front seat. At most, appellee approached a rear door.
In Moore the odor of marijuana was characterized as strong. Here the testimony was only that the
odor of marijuana was detected. No basis was adduced for inferring recent consumptidn, or that the
defendant was likely to be in possession of additional marijuana. In fact the apparent driver
indicated that the marijuana belonged to him.

State v. Mitchell (1993), 87 Ohio App. 3d 484 presents circumstances comparable to the

present case. A Highway Patrol officer stopped a car being driven by the defendant's brother for
speeding. The brother was arrested for driving without a license. He told the officer cocaine had
been concealed under the front seat. The defendant and another passenger were ordered out of the
car. No cocaine was found. When the officer who made the stop first approached the vehicle, he
noticed the defendant's shoes were untied. When he saw they had been tied by the tme the
defendant was standing behind the car, he ordered the defendant to remove his shoes. Packets of

cocaine were found inside. As in the present case, the prosecutor argued the circumstances gave the

12



officers probable cause and that the search of the shoes was warranted by exigent circumstances.
The appellate court disagreed.

The court noted, "A person's mere proximity to others indepéndently suspected of criminal
activity does not, without more, provide a sufficient constitutional basis to search that person,”

citing Ybarra v. Illinois (1979), 444 U.S. 85, 91. Ybaira involved the search of a person who was

in a bar being searched pursuant to a warrant, "Thus, the fact that officers have a valid
constitutional basis to search one person does not, standing alone, justify the search of others in the
area." Mitchel! at 401-492. Any suspicion the officers may have had that Mitchell had concealed
contraband in his shoes "did not rise to the fevel neccssary to satisfy the Fourth Amendment
standard." The officer had not scen the defendant make any movement to put anything in his shoes,
and the fact the laces had been tied was not enough to justify the search. Id, at 493-494.,

As a secondary argument, appellee advanced that the exigency of circumstances must be
weighed against the level of suspected criminal activity. State v. Moore involved a driver operating
a vehicle while apparently smoking marijuana, an arrestible offense under Ohio's operating under
the influence statutes. But for appellee, the suspected illegal conduct was no more than possession
of marijuana. Possession of less than 100 grams (3.5 ounces) of marijuana is a minor
misdemeanor. R.C. 2925.11{C)(3)(a). The maximum penalty for a minor misdemeanor is a finc of
$150. R. C. 2929.28(A)(2)(a)(v).

In Welsh v, Wisconsin (1984), 466 1).58. 740 officers entered the defendant's home without

a warrant and arrested him for first offense driving under the influence, which carried only a fine
under Wisconsin law of that period. The court found though there may have been exigent
circumstances, they did not permit warrantless home entry when there was only probable cause that
a minor offense has been committed. Similar reasoning has been applied by Ohio courts in a

variety of circumstances. Middleburg Heights v. Theiss (1985), 28 Ohio App. 3d 1; State v.

Robinson {1995), 103 Ohio App. 3d 490, 496-497; State v. Davis (1999), 133 Chio App. 3d 114;
State v, Christian, Fulton App. No. F-04-003, 2004-Ohio-3000; State v, Scott M. (1999), 135 Ohio

13




App. 3d 253; State v. Bowe (1988), 52 Ohio App. 3d 112, [14; State v. Price (1999), 134 Ohio
App. 3d 464, Mindful that these cases involve home entries, and the court in State v. Moore
excused the warrantless search of the defendant's person at roadside, the dissenters in Moore found
the gravity of marijuana possession did not justify the search of the defendant's person. At least in
Moorte the defendant smelled of marijuana and had been driving. Appellee was not the driver. Af

most he was a rear seat passenger, scated at the greatest distance from the contraband observed.

Both of the state's theorics justifying the officers' actions required probable cause. Neither
probable cause to arrest nor probable cause to scarch were established. The Court of Appeals

properly decided this case.

CONCLUSION

For the above stated reasons, further review of this cause is not warranted.
Respectfully submitted,

Yeura R. Venters 0014879
Franklin County Public Defender

e

Allen V. Adair 0014851
(Counsel of Record)

373 South High Street
12th Floor

Columbus, OChio 43215
Phone: 614-719-2061
Counsel for Appellee
Adrian L. Johnson
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PROOF OF SERVICE
I hereby certify that a copy of this Memorandum Opposing Jurisdiction was hand delivered
to the office of the Franklin County Prosecuting Attorney, Counsel {for Appellee, 373 South High
Street, 13th Floor, Columbus, Ohio 43215, this 11th day of September, 2009.

e

Allen V. Adair, Counsel of Record
Counsel for Appellee,
Adrian L. Johnson
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this court that the jLicigment of the Franklfn-Couniy Court ‘of Commén Pleas is reversed
and this cause is remanded to that court for further’_proceedizngfé m accordénce with Ie_tw

~consistent with said decision. Costs shall be assessed égainst"appeliee. '

BRYANT J., concurs separately
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State of Ohio, ) R

Plaintiff-Appellee, = .

No. 08AP-990

v. . 5
(C.P.C. No. D7CR-12-8749)

Ad:rian'L. Johnson,
' < (REGULAR CALENDAR)

Defendant-Appeliant.

DECILSION

" Rendered on July 14, 2009

Ron O’Bnen Prosecutmg Attomey, and Steven L. Taylor, for -
o appelies. i

Yeura R. Venters Public Defender and AHen V. Ada;r for
appe!iant .

APPEAL from the Franklin"County Court of Common Pleas.

TYACK, J.. S L -
- {1} Adrian L. Johnson is'éppealing from his convictionsyfor posseséion of
~ cocaine and possessmn of crack cocaine. He assrgns two errors for our conmderanon

- First Assugnment of Error: The trla! court erroneously
pverruled appedant‘s mation to. suppress evidence seued
during the Warrantfess search of his person

-2

- Second Assignment of Error. The trial court erroneously
overruled appellarit's- motion ~ to . suppress statements |
obtained in-the aftermath of the illegal search of his person,

- - | A2
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{92} Onthe evsnmg of June 11, 2007 Adrian L nson and two other men went
to a Datry Mart at ‘the mtersectlon of Mam Street and Weyant on the east side of
Columbus, Ohio. One or more of. the men had been smokmg marijuana in the car before
they parked -it. outssde:,the store with the windows open. A Columbus police officer-
checked the car and smelled the marijuana.smske. Thie officer shone h"is Tlashlight inside

the sar and saw what he considered to be a rnanjuan'a "blunt" ?‘sitting in the console

o

between the front seats.

{1[3} The occupants of ths car returned Steven Pearson approached the door
by the driver's seat. Omar ’Nolen approached the front passeﬂgers seat. Johnson
started toward the door behind the driver's door or the rear door on the. passenger side,
but decided to waik away when a pohce officer began asklng Pearson about the
maruuana in the car. ‘

{4} Pearson admltted the car was his, apotoglzed for- havmg the marijuana and

_ oﬂ‘éred.jto throw it away. No one was eyer_ charged with a rnaruuana offense_, wh;c_h isa |
minor misdemeanor in omo.ﬂ |
| {45} Columbus Police Officer Justin- Coleman wa‘s tne“ofﬁcer"who smelled the

marijuana smoke and who questloned the dnver When Johnson began to walk away,

Coleman directed a fellow off icer, Greg Sanderson to stop Johnson bscause "he was in

Ed

the car, too." (Tr. 33.)_
{63 Officer Sanderson frisked Johnson for weapons and. found none. dfﬁcer
Sanderson then searched: Johnson's pockets and found small quantities of marijuana,

cocaine and crack cocaine in a cigarette case.
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7y Johnson was placed in the back of a police cruiser and questioned. He

‘acknowledged having the drugs-'claiming heuhad found them at a restaurant earlier

s} The first questron to be addressed is whether the police officer had the nght

-, Ty

to stop and search Johnson

{99 The Fourth Amendment-to the United States’ Constitution states that

s

individuals have the right to _be freer of unreasonable searches and sei'zure‘sf The:
Supreme Court of the United Statee hes held in fta‘tz v. United States 51967), 389 US
.347 88 S.Ct. 507, that warrantiess searcnes are per“se.‘ unreesonable subject to a few, X
well-delineated exceptrons However a poirce officer can stop and frisk.a citizen if the |

offic cer has a reasenabte artrculabte susplcmn of the citizen berng tnvolved in illegal

actlwty See Ternry v. Ohio (1968) 392 U.5.1, 88 S. Ct 1868.

{q10} Officer Sanderson went welt beyond a frisk of Johnson. Havmg conducted

a frisk, the officer searched Johnsen s pockets Officer. Sanderson S actren was beyond
that authonzed by Terry, so Iegar jUSttﬁCﬂthﬂ for the search must be found elsewhere if
the search of Johnson's pockets s to be considered a reesonable, legal search.

4l }I} Because no warrant was: involved, the burden falls upon the government to

set forth ene of the well- delineated exceptlons whrch 1ust|fy the search of Johnsons )

pockets. In the tnel court, the State asserted two grounds for the. search to be consrdered

reasene_ble and legal. Frrst, the assistant p'rosec‘utmg attorney asserted that the police

v -

+, -officer had “probable cause to know {hat this car was involved in something fllegal. That's

all thats required under these r;ircumstances.“ s 41)  Second, the assistant
prosecuting attorney asserted that “exrgent circumstances” justified the search of

Johnson's pockets after the frisk for weapons had revealed no weapons

kS

A-4
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| {1{12} Addressing the motor vehlcte exceptaon to the warrant requ:rement first we -
find the exceptron not to apply here The motor veh;cie exception requzres the search of a
. ‘motor vehicle. The exceptlon also reqmres that probabte cause ’co search be present
- See Carroﬂﬁ United States (1925), 267 U.S. 132, 45 S.Ct. 280; and its progeny. ’
{1[13} The issue in Johnsons case is not the search of a motor VBhICIE but the .
| search of Johnson 5 packets outside the motar vehicle. For '[hES reason alone the mctor

vehlcte exception fo the warrant reqwrement does not apply

{1[14} Further no probable cause to bei[eve that Johnson had contraband. in hIS‘

i

pockets existed. Probable cause to search one Ioc;ation (the car) does not automatically
- result in probable t;éuse to search ano{her,,loc':a'tion (Johr{sen's pockets). |
. {415} The second ju"stification‘ for the seérch asserted below was "exigent .
circumstances." The ekigent Circumstanceé éxéeption ‘Eas consistently required probable
cause to search the 1ocat|on o be searched or to sesza the object to be selzed Also, the
’ emgent cnrcumstances exceptlon has only been applled by the United States Supreme
Court in circumstances far more exngent than one in whach it is possmle that a person is
walkmg away wnth a small amount of marquana in his pocket Thus in. Ker V. Caf;fom:a
'(1963) 374 U.S, 23, 83 S.Ct..1623, the issue before the United States Supreme Court
was. whether police actlon was IIiegaI wnth respect to a knewn drug dealer who had’
recently’ made a drug saie of a-po\und of marijuana to.an undercover police ‘off_tcer. The
| drug dealer complained about police ofﬁcers?using-'é passkey 't;; eﬁter hi__slapaﬁrﬁent'to
| seize: a--sizeable quantity of drugs when a seri'ou_s‘ nsk exiéted'thét the girugs‘wc_zu;d be

distributed before a warrant could be procured. R ' |
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{y16} In Schmerber v. California (1966), ,384 U.s. 757, 86 S.Ct. 1826, officers
were permitted to have blood 'dfaﬁn f;oﬁ\_ a man \-Arh.o smelled of alcohol on his. breath,
had bloodshot Eyés, ah’d héd'caused serious Ai*njury tca paSsengér aé a result of a motor
vehicle collision. ' |

{17} In Miﬁcéy v. Arizona (1 9?8}, 437 U.S'.'3‘85, 98 S;Ct. 2408, the United States -

Supreme Court struck down a prosecution theory that the severity of an offense, including

murder, automatically created exigent circumstances .such that a wamant was not

required. _ _

{418} In Wefs!? V. Wfsconsin-ﬁgstt),- 466 U".S._ 740, 104 S.Ct. 2091_,- the United
Stat}as Suprem.e.. C,ourt held ihat the warrant -requiremer:it.shouid- rarely be disregarded

. when minor offensés are in‘volved es;ﬁec%aily in the context. of 'éntering résidences

{419} The state has argued that the case of State v. Moore, 80 Ohio St 3d 47,
QOOG Ohio- 10 apphes and supports a fmdmg of emgent c;rcumstances with respect to the
search of Johnson's pockets. Tha syllabus for the Mqoree c;ase.reads:

jThe smell of marijuana, 'a‘ton'e by a personlqualsﬂed to

recognize the .odor, is sufficient to establlsh probable cause
to conduct a search .A

{1[20} If the zssue before us were the search of the car, Moore would apply.
However, no-testimony at the hearing. on thé motian to surppre'ss indicated that éohnson.
had any odor of marijuaha smoke on .him. At'most,‘ Johnson had Been ina car' while
someone smoked i'narijuana eérliér, but his pr’eéem‘;e in the car did not provide probable
caL‘Jse to believe he poss'séssed mapijué}ha_at the time he was searched,_ especially in light

of the driver's acknowledgement that the marijuana belonged to him (the driver). There -
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.was no probabie‘ cause to believe__that more maﬁj_uana or any.oth'er controlled substance :
was in the possession of anyone outside the car. - k
) {§21} The state also has submitted that the s;varrant exception of 'a search incident
toa lawful arrest applies hére. The tawful arrest pc':s:ited. is aniarr\e'st for pqssessic;x ofthe
marijuaha left in the car wheh the men wenfint'o the Dairy Mart. L |
7{1[22}" To possess a ébntmllediubétance in Ohior,}'i;hewindividual must have cantrol
ovér the contro!!ed.substanc;a. R.C. 29_25.01(?() defines "possesé“ as follows:
| “Possess'; or "possessic;r}" méané hav‘ing corﬁm! over a thing
or substance, but.may not be inferred- solely from mere
access to the thing or substance. through ownership or
occupation of . the premlses upon whtch the thing .or -
substance is found. : : :
At most, " Johnson prev;ousiy had access to the manjuana blunt [eft in the console '
between the front seats of the car. Police officers had no basns for behevmg that Johnson
had contro} over it, especzally after Pearson clarmed respcnsublhiy forit. -
{1]23} Funher the Ohlo Legsslature has spemf’cally barred arrest for mlnor?
m;sdemeanors subject to exceptlons whtch do not apply here See R. C 2935, 26.
{ﬂ24} In addition, the Supreme Ccurt of Ohlo has ruled that custodlal arrests are
prohlbited unless compliance wuth R. C 2935.26 is demonstrated |
{1{25} The Supreme Court of the Umted States has recently restncted the -
' decirine§ of searches mc;dent foa lawfu arrest in the ,casg pf Anzon_a' v. Ganl, ___S.Gt
2009 WL 1045962 (U.S. Ariz), 77 USLW, and narr‘;w_é the scope of permissible
searches under New York v. Beféon'(j 981), 453 U.S. 454, 101'S.Ct:2860. )

{26} In s'hort,' no lawful arrest of Johnson was occurring, so no search incident to o

a lawful arrest could occur.

%

\i‘"
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{427} Sincé none ;f the we!i-deli‘ﬁé;ted 'exqeptionsmtq the warrant réquirement_

applly: the search of Johnson's pockets was illegal per se and unréaécnable. _Hence, the |

tr.ial court should hé?keﬁdppreé’sed the srﬁall_ amount of controiléd subsfances which was

found and seized. " " o o
{428} The first assrgnment of error is sustamed | y

{4293 The custodial mterrogatfon of Johnson was a result of the search of

Johnson's pockets and hence a fruit of the proverbial poiso_n‘ous tree. See Wong Sun v.

United S_fafes (1962), 371 U.S. 471, 83 S.Ct. 407." Therefore, the statement obtained as

‘a result of the iilegal search and seizure also sﬁould be suppressecl. '

{430} The second ass1gnment of error is sustalned
{gﬁl} Both assignments of error hawng been sustamed -the judgment of ‘the

Frankiin County Court of Common.Pleas is reversed and the case_ is remanded for further

- proceedings.

Judgment reversed and remanded
~ for further proceedings.

BRYANT, J., coh:;:urs separately.
, McGRATH J., dassents

BRYANT,.J., concurrmg separately,

{432} | concur in the majoniys Judgment revers:ng the. Judgment of the Frankhn

_ County Court of Common Pleas that demed defendants motion to suppress ‘but because

t do so for different reasens than does the majorlty, i wr JIE.‘ sepa;ateiy -

{1[33} Even if we assume the police off;cers were justified under Tenry V. Oh:o/

(1968), 392 US 1, 88 S.Ct 1868, -in -conductmg an mvestngatwe. stop and_fnsk- of i

1

_Johnson, the police officer m{hd udetained: and searched Johnson exceeded Teny's

W,
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constitutionally permissible-bounds when he reached into Johnson's pockets and seized
the small quantities of marijuana, cocaihéiand:crack cocain'é The' plaln feel" exception to
the warrant requarement of the Fourth Amendmer;t does not apply here because Officer

Sanderson testified at the suppressron'hearmg the contrabandwas not detected durmg

his patdown search of Johnson's outer clothing. See Minnesota v. Dickerson {1993), 508

U.S. 366, 113 S.Ct 2130, and State v. Evans (1993), 67 Ohio St.3d 406 (stating a. police -

officer conducting a ianuI Tenf}-type search may seize nonthreatening contraband, such

: e i
as controlled substances, when its incriminating nature is “immediately apparent” to the

. searching officer through-his sense of touch during a.lpat'down search). See also Stafe v.

Daugherty, 8th Dist. No. 89373; 2007-—6)hio-6§22;_ and State v. Cn}soe,juﬁﬁ Ohio App.3d
208, 2002-Ohi0-f§359 (concluding police exceeded the bounds of a lawful Terry search in

seizing crack cocaine and drug paraphemalia;frompockets). A police officer must have

probable cause, not just rea_sona'bfe suspicion to believe that an-item is contraband before

seizing it to "ensure * * * against excesswely speculative seizures.” Dickerson at 376,

State v. Moore {2000}, 90 Ohno St,3d 47.
{1[34} The state argues the search was proper as [ncrdent {o arrest or because
exigent circumstances were present. The suspected |liegal- conduct that gave rise to the

investigatory stop and frisk of Johnson was, by Officer Coleman's own testimony at the

suppression hearing, possession of a "very small amount of marijuaﬂa” which, if. 'charged

' would have been the basis oniy for a minor mlsdemeanor offense. R.C. 2835.26 prohibtts
_ pohce cffmers from arrestmg mdlwduals for a mmor mssdemeancr untess one of four

statutory exceptions appileg, and none is appilc;able here. Because Johnson would not

have heen subject to lawful arrest even if the marijuana blunt found in the car were his,

* . T . - L

A-O
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the exceptioln for search incident to a lawful arrest does not apply. See State v. Jackson,
8th Dist. No. 85639, 2005-Chio- 5688 State v. Rfchdrdson (Dec. 7, 1999) 10th Dast No
98AP-1500. S
{%35} Ohio's Supreme'.c_ourt-: has»co};glude? ths;t_- Ohio's constitution” provides )
greater protectioh thér; the Fourth Amendment’ against wér(antless arrests for mi.nor '
misdemeano-fs, and evidence obtained as the result of an arrest for a minor misdemeanor
. is*subject to suppressi;:;n in a‘cébrdénce ;vith the excldsiénqry rule, Sfaté v. Brown, 99
' Ohio St.3d 323, 2003-0hi§-3931; State V. ‘Jones, 88 Chio ét.3d 430,‘ 2000—Oﬁio~374;
_ Jackson supra. Afthough in this case the presence of the marsjuana biunt and an odor of
freshly burnt marijuana emanattng from the automobﬂ; r;iay have prov;cieci the offi cers

. with probable cause o, conduct a search of the . automoblles passenger compartment it
did not prowde probable cause to arrest er search Johnscn mc:dent to arrest when
Johnson unlike the defendant in Moore, had no cietectlble odor of maruuana coming from
him. See S!atev Kelly {Dec. 7, 2001), 11th Dzst No 2000- P 0113. )

{§36} Although "exigent cwcumsfcances may prowde an exceptlon to the Fourth'
Amendment_warrant requirem'ent_,hprobable\ t_:ause to arrest or to search must be present.
Moore; State v. Robiqson; i1995},\ft 103.0hio App.3d 490, 497, citing Steagald v. Un.fted
States (1981), 451 us. 204, 101 S.Ct. 1642. Because police had no probable cause to

. armrest John§on or to cq‘nduct_, more. than ..';_1_, Terry-type patdown -gearc&h of h'im auring‘ a
lawful ihve’stigati;ze d\?tentiOn, fhe question of whether “exigeﬁt circumstances” existed o
exc_uée _the wérranﬁ'requirement 15 'not_ r_eached, and,the'controiled‘ substances ‘seiz_ed

from Johnson's pockets, together with statements made by him after the illegal search

A-10
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and seizure, must be supp‘ressed.- Wong Sun v. Unifed States (1962), 371 U.S. 471, 83

S.Ct. 407.

{1137} Accordingly, | agree w:th the majarltys conclusmn that the motlon to
suppress should have been granteu‘ Because the trlal court did not | agree that the
judgment of the trial court be reversed. |
Mc‘GRATH, J., c_iissentingf |

| {938} Being unable to aéree wifh-the-majority‘ef concurring opinions herein, |
respectfully dissent. . Essentiaiiy, both th:e; ﬁi’]ajoééty an_d' bencuzriﬁg epieione findAtha‘t.
under. the facts of this case, the police officers h;d neither a,reascneble su3p§¢ion nor
probabte cause to beiteve that the defendant possessed & controiled substance at the
time of the search of the defendant’s pockets. ‘Both Op:mons conclude that the odor of
burning maruuana ina vehxcfe in which the defendant was a passenger and the observmg
of a "blunt” marijuana mgarette on the center console of the vehlcle does not give rise to
probable cause or r_easonable suspicion. as there: was no ‘specific odor of maruuana

coming from the defendant's body once he was out of the Caf and being addressed by the

et

{139} Probable cause reCIu:res a fair probabulety of criminal activity, not a showing

by preponderance _of- the evidence or "beyond a ,,reasonable doubt. Moreover, in

assessing probable cause or reasonable -suspicipn',wa_ court must consider the facts in
their totality. State v. Gantz (1995), 106 Ohio App.3d 27, 35, Police officers may draw

inferenées*based ﬁﬁoh their experience and training in order to decide whether probable

cause exists and, of course, those inferences may not be obvious to an untrained person.

United States v. Cortez (1981), 449 U.S, 411,417, 101 S.Ct. 690, .894.

®

B,

L3
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{4/403 1| believe additional factors here support -the,‘ reasonablenes§ of the officers’

S

- conduct., N_ot only did the defendant arriv?é in the vehicle a _&shért time before the search
t‘ook plaée in the ;nmpany- of two other men -the_vehilcle was one in which the odor of
burnt: marijuana was present, and marijuana was observed on the front console. The
defendant and the other two men had exited the car and entered the Dairy Mart store.
The 6fﬁcers-knev§ this to be a,__particular’ location of heavyﬂ‘ narcotics qctiviw and it waé
1:30 a.m. The officers waited to seeﬁ if-.anyoneappfoached the car. 2\’!‘1 three men

- returned to the car to their respective doors as 1f to get into the__vehicle. As the police theﬂ
approacheﬁ, thé driver 'spo;ke to Officer Coleﬁw_an,_ acknowledgéd the marijuana,
apologized for |t and offered to throw it awéy. Tbhe- defendant, approac_hing a réar
passenger door as if ié éntef" the véhicle, saw the driveg‘s;encbunter with the police and
changed course as heq turned and started to walk aWay.-. and distance himself from the
vehic!e; and from the poiice.. As ihe driver id_entif%éd the défendaht as being an oqcupant
of the vehécie"aﬂd that the three men had all ar{ivéd togeiher; Ofﬁcér Coleman saw the
defendant attempting to exit thé are'a ar:\d pa_ttiné his ﬁobkets’;‘. Officer Coleman refayed
whét"he had séen to his fellow 6fﬁcer,f.()fﬁcef .San_derson; ‘who ultimatély stopped the
defendant and searched him. Officer Cbléman_ testified that ‘p-oiice training and his
experience béth-indicate that, in drug possession éituaﬁor;sj persons very often pat 'th;a
© areas of the body where they may have dfugs or ottler éontraﬁand. Such is considered
by police to be a'teiita!e ‘sign or becfy cue _ﬂéndic‘:ativé"-of fposs_assio‘n of an iiiegai or
tontrblled substance. ° .’ | ' |
| {§41} Although I‘égree tha‘t the dﬁfﬁem'did not testify to smelling mar%juana on the
defendant's person, the ;facts here seem\e\‘len stron?érto indicate the likelihood 0%

T \ S A2
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possession by this defendant than ex1sted in State v. Moore 90 OhIO St.3d 47, 2000-
Ohio-10, or Stafe V. Tay!or(Oct 22, 1997) 9th Dist. No. 96CA006592 .

a2y Offacer Coleman was emphatic ‘that: the.smeii of maruuané here was of
burnt marijuana, not simply the odor of marijuana itself. Thus, the defendant was among

one of three individuals in the vehicle where a blunt producing burnt marijljana‘odor was

biainly visible. The defendant‘had arrived iﬁ the car and ob\*fiousig had left the car é_nd

had come badk with a gfocery bag containing-beer. As he was about to enter the car, the

defendant saw the po!ice a{nd then attempted to vacate.the area. As 'he did S0, he gave

one of the "body cues” or teittaie mgns known t0 poilce with respect to drug possessuon_ :

k2

sutuatcons———the defendant was patlmg his pockets and Ieavmg the area

{'[]43} Under . these c:rcumstances and the cases of Moore supra State V.

Perryman, Bth Dist. No. 82965, 2004«Oh10 1120 Stafe V. Garma {’1986) 32 Ohio App.3d

58; State v. Simmons, Bth Dist. No. 8529? 2005 Ohm-3428 or State V. Ber (1992}, 4th

Dist. No. 92 CA 2,1 beh_e_;ve these officers had. more than_sufflmgnt probable cause to

search the defendant's pockets for marijuana.

;{'ﬂ#l} Furthermore, though rejected by the méjqrity and separate concurring

- opinions, the state has argued the exigericy exception to the v'v_arrantie'ss search. ‘If there

is probable cause to believe that a defendant possesses a qpntroiléd substance, then his

: exifing the area and g'etting out of the sight of ﬂ'ie police ofﬁcers produces'an “exigent“

a vehicle going down the street with controlled substances.

P 3

s;tuatlon by the mere faci that ihe drugs could easily’ then bﬂ disposed of and the pohce .

offi cers would not be aware that they had been thrcwn away In assenae, the drugs are

going down the street and out of the possib_le controlied situation of the officers similar to

¢ ¥
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- {g45) Therefqré,_i would find that, not only did'the officers have probable cause,
but an exigent 'circumstanée diﬂ exist justifying a warrantless search. Accordingly, |

would agree with the trial court's dispo"sitiph'__'bf the matter and would affirm the trial court's

denial of the motion to suppress.

A-14
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