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STATEMENT OF THE CASE

This case is before this Court to determine whether the Eleventh District Court of

Appeals correctly ruled that the Geauga Cowlty DD Board of Developmental Disabilities

(hereinafter "DD Board") lacked authority to seek the removal of the legal guardians of John

Spangler. For the reasons that follow, the Eleventh District Court of Appeals reached the correct

result. The Eleventh District Court of Appeals correctly determined that R.C. 5126.33 is the

exclusive means by which a DD Board, which stands merely as a service provider under the

Medicaid systeni vis a vis Jolm Spangler, may intervene in a guardianship to ensure the licalth,

safety, and welfare of individuals receiving services from the DD Board. See, In The Matter of

the Guardianship of.Tohn Spangler, 11`h Dist. Nos. 2007-G-2800 and 2007-G-2802, 2008-Ohio-

6978.

h1 addition to reaching the coiTect result, the Eleventh District Court of Appeals also

viewed this case correctly. The underlying dispute that lead to this case is the question of what

services the DD Board could provide John Spangler after his home care providers advised the

DD Board that they were not going to provide services to John anymore. Because of tliis, John

Spangler would be without care providers, whicli he needed twenty four hours a day, seven days

a week. Rather than use its authority under 5126.31, et seq. to initiate an investigation into

potential neglect of John Spangler, the DD Board, improperly disclosing without eonsent

information that is confidential under botlz state and federal 1aw,' filed an enlergency rnotion on

October 25, 2007, to remove Jolm's parents as guardians. Seeking to remove the guardian,

' While not central to this case, a significant related concecn for Mr. Spanglcr is that confidential
personal health information became, essentially, available to the public upon the board's filing of
this motion wifiiout an attendant motion to file the infonnation under seal or subject to a
protective order. 45 CFR 164.508, 164.512(a), (e) cf. Rules of Superintendence for the Courts of
Ohio, Rules 44-47 (Eff. July 1, 2009).
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however, was not the Board's role, as the Eleventh District Court of Appeals correctly found.

Instead, the DD Board should have availed itself of the remedy in R.C. 5126.33 for a DD Board

to file a cornplaint with the probate court if unable to obtain consent for services.

Key testimony on this point was provided by Suzanne Joseph, Director of Community

Support for the DD Board, who testified that after "we (the DD Board), heard fi-oni the provider

that they were giving two weeks notice, and then at that point we felt that the guardianship

needed to be removed so that we could continuc as a DD Board to seek and find consistent

services for Jolni." Tr. 4/24/2007, p.101. (Emphasis added). Ms. Joseph also testified that it was

only two days after the care provider noticed the DD Board that they would like "not to continase

providing services" to Jolm that the emergency motion was filed. Tr. 4/24/2007, 9.102.

(Emphasis added). See also, 'Tr. 4/24/2007, p. 71, wherein Ms. Joseph testified that the DD

Board's concern was that the provider was not going to provide services anymore. (Emphasis

added). Ultimately, the providers remained as providers beyond the two week notice they had

given the DD Board.

Ms. Joseph's testimony abont the services that John needed after his 11ome care providers

subinitted their letter of resignation is consistent with the statutory role of the DD Board as a

provider of services to persons with developmental disabilities. Her testirnony dovetails

precisely with R.C. 5126.33, which authoiizes a DD Board to file a complaint with the probate

court when services are necessaty to prevent abuse, neglect, and exploitation. R.C. 512633 is

the DD Board's statutory remedy to provide services when the DD Board cannot obtain consent

to do so.

On June 4, 2007, counsel for John Spangler appeared in this case and filed a motion to

dismiss the Geauga County DD Board of Developmental Disabilities froin the case for lack of
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standing. After three days of hearings, on August 9, 2007, John Spangler and his counsel met in

camera with Judge Henry. At that time, John Spangler advised the court that he wanted his father

to be his guardian and wanted to be able to spend more time with his fanrily and pets. Tr.

8/9/2007 pp. 4,8,9. On August 15, 2007, the court ruled that the DD Board had standing to

participate in the hearing.

The interests of the DD Board and of John Spangler diverged at the instant the DD Board

songht to remove John Spangler's guarclians. John made it clear to the probate court that he

wanted his father to be his guardian and the probate eourt was advised of John Spangler's wishes

in this regard on two separate oceasions. See, Tr. 6/13/2007, p.181; Tr. 8/9/2007, p.4. The

mutuality of interests between John Spangler and the DD Board lay not in removing the

guardians, but in obtaining the appropriate services through the Service and Support

Administrator (hereinafter "SSA") and Individualized Service Plan (hereinafter "ISP") as

provided for by law, eulminating if need be, in filing a complaint mlder R.C. 5126.33.

ARGU1k1ENT

Proposition of Law: There is no statutory or other provision of law that authorizes a
county board of developmental disabilities to ffie for tbe removal of a guardian.

Some individuals with developmental disabilities may need to rely on a circle of support

to help them carry out activities of daily living. The circle of support is comprised of those who

are involved with them on a regular basis and may include family, friends, guardians, health care

professionals, educators, DD Board employees, and private service providers. All of these

people together help to ensure that the individual with developmental disabilities receives the

services and support that help him to suceeed. Individuals with developmental disabilities may

also be vulnerable to abuse, neglect, or exploitation, wluch may occur in a variety of situations.

A systenr of accountability is absolutely necessary in order to prevent and correct such situations
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and to ensure that the individuals with developmental disabilities continue to receive the services

they need. Likewise, every effort must be made to ensure that those individuals retain as much

independence as possible. The system of accountability provides checks and balances to ensure

that services and supports are not imposed upon individuals against their wishes.

'The Ohio General Assembly has created a rich scheme of statutory provisions that

ensures these checks and balances. Starting with HB 403 in 1989 and with significant

enhancements provide in SB 178 in 2004,2 the General Assembly ensured that abuse or neglect

was repoited, investigated, and ameliorated tlirough the provision of services, including court

ordered protective services as a last resort. See Ohio Revised Code §§ 5123.61; 5126.30 et seq.

These laws create both a mandatory duty to report and investigate suspected abuse or neglect,

and a threshold before a DD Board can impose services upon an individual without his or his

guardian's consent. When this statutory threshold is met, a DD Board can take specific action to

arrange for the provision of services without the consent of the individual with dcvelopmental

disabilities or that individual's guardian. If the DD Board sidesteps the system and instead seeks

the removal of a guardian, the accountability built into the system is breached and the

individual's independence, privacy, and freedom of choice are put in jeopardy.

1. The primary role of a countp board of developmental disabilities is to arrange for
and provide services to eligible individuals.

A complete review of federal and state laws governing the delivery of services and the

protection of rights for persons with developuiental disabilities in Ohio demonstrates that a DD

2 Senate Bill 178 (originally SB 4) was the result of recommendations from then Govenior 'i'aft's
'fask Force on DD Victims of Crime, composed of lawyers, advocates, service providers
(including representatives of the county boards), and people with disabilities, which was charged
with strengthening Ohio's laws to protect people with DD who were abused, neglected, or
exploited. See http://www.lbo.state.oh.us/fiscallfiscalnotes/125ga/SB0004S1.lITM (fiscal note
on SB 4, accessed Septembcr 14, 2009).
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Board does not have broad authority to seelc the removal of a guardiau whenever it sees fit.

Rather, when a DD Board is viewed in the proper context of this system of state and federal

laws, which is designed to provide appropiiate services and protect the rights of persons with a

developmental disability, it is apparent that a DD Board is primarily a provider of services to

persons with developmental disabilities and that the DD Board exceeded its role in seeking to

have the guardians removed in this case.

An individual who receives services from the DD Board does not necessarily have to be a

ward subject to guardianship in the probate court. The service recipient could simply be an

individual in that county who is eligible and receives sezvices under an ISP througli the DD

Board. Whcther or not the service recipient has received guardiansbip services, the DD Board

has an avenue through R.C. 5126.33 under which it can effectuate its charge of aranging

services for eligible individuals.

A. A County Board of Developmental Disabiliries is definecl by statute primarily
as a service provider to eligible persons with developmental disabilities.

The statutory scheme of R.C. Chapter 5126, governing DD Boards, inakes it clear that a

DD Board is a seivice provider and an operator of progranls for persons with developmental

disabilities. For example, R.C. 5126.04 requires a DD Board to set priorities for facilities,

programs, and services, and plan for individual habilitation or service plans for persons with

developmental disabilities within its county. R.C. 5126.046 requires a DD Board to manrtain a

list of eligible service providers from which individuals with developmental disabilities may

choose to provide them services. R.C. 5126.051 autboiizes a DD Board to provide residential,

suppoited living and other services to individuals witli developmental disabilities. T'hese

provisions are all part and parcel of the DD Board's primary statutory role as a provider of
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services. That specific role is set forth in R.C. 5126.05, wherein the duties and powers of the DD

Board are set forth.

R.C. 5126.05 states, in relevant part:

(A) Subject to the rules established by the director of mental retardation and
developmental disabilities pursuant to Chapter 119. of the Revised Code for
programs and services offered pursuant to this chapter, and subject to the rules
established by the state board of education pursuant to Chapter 119. of the
Revised Code for programs and services offered pursuant to Chapter 3323. of the
Revised Code, the county board of mental retardation and developmental
disabilities shall:

(1) Administer and operate facilities, programs, and services as provided by this
chapter and Chapter 3323 of the Revised Code and establish policies for their
administration and operation;

(2) Coordinate, monitor, and evalztate existing services and facilities available to
individuals with mental retardation and developmental disabilities;

(3) Provide early childhood services, supportive home services, and adult
services, according to the plan and priorities developed under section 5126.04 of
the Revised Code;

(4) Provide or contract for special education services pursuant to Chapters 3317.
and 3323 of the Revised Code and ensure that related services, as defined in
section 3323.01 of the Revised Code, are available according to the plan and
priorities dcveloped under section 5126.04 of the Revised Code;

(5) Adopt a budget, authorize expenditures for the pLuposes specified in this
chapter * **;

(6) Submit annual reports of its work and expenditures, pursuant to sections
3323.09 and 5126.12 of the Revised Code, * **;

(7) Authorize all positions of employrnent, establish coinpensation, *

(8) Provide service and support administration in aceordance with section
5126.15 of the Revised Code; and

(9) Ceitify respite care homes * * *.

(G) The board of county commissioners shall levy taxes and make appropriations
sufficient to enable the coLmty board of inental retardation and developmental
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disabilities to perfonn its functions and duties, and may utilize any available
local, state, and federal funds for sueli purpose.

(Emphasis added.) R.C. 5126.05 enumerated DD Board duties and powers elearly demonstrate

that a DD Board's primary purpose is to provide services to individuals with developinental

disabilities.

In addition to the enuineration of the specific powers and duties in subsections (A)(1) to

(A)(9), the language of subsection (A) sets the context within which those powers and duties

may be wielded. As R.C. 5126.05(A) specifically states, the list of powers and duties

enumerated from (A)(1) to (A)(9) is "subject to the rules established by the director of mental

retardation and developmental disabilities ... for programs and services offered pursuant to this

chapter," Chapter 5126. This repeated focus on the provision of "programs and services"

represents the primary legislative directive on the scope of a DD Board's powers. A DD Board

inay exercise its powers and duties only within this scope - providing programs and seivices to

individuals with developnental disabilities.

B. The individualized service plan is the fnndarnental way in which the DD
Board ensures the health, safety and welfare of service recipients.

A fiindamental way in which a DD Board provides services and meets the needs of

eligible individuals is through the service and support administrator. SSA services are provided

under R.C. 5126.15(B) by an individual who is employed by or under contract with the DD

Board. In order to provide services, the SSA is required to first establish an individual's

eligibility for services. The SSA is then required to assess the individual's needs for services and

develop an individualized service plan. R.C. 5126.15(B) also requires the SSA to establish a

budget for seviees based on the individual's assessed needs and prefen-ed ways ofineeting those

needs, and ensure that those seivices are effectively coordinated and provided by appropriate

providers. This provision of law for assessing needs and developing service plans contains no
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lhnitafion or restrictions on an individual's needs and demonstrates the breadth and thoroughness

of the individual needs that an ISP can address.

In addition, for individuals receiving home and comnn nity based waiver services under

Medicaid, the law is even more explicit as to how an individual's health, safety, and welfare

should be addressed by a DD Board. Ohio Adm. Code 5123:2-9-04 identifies the duties of a

local Medicaid authority such as the DD Board when providing home and community based

waiver services to persons like John Spangler. This provision of law specifically states that for

each service recipient the DD Board shall develop an ISP which shall be written, describing (a)

medical and other services to be furnished as identified tlirough the assessment process; (b)

service frequency; (c) service duration; (d) the type of provider who will furnish each service;

and (e) the completion and approval date(s) of the ISP. The erux of delivering services to meet

the needs of the individual through the ISP is that the ISP is to "be the fundamental tool by which

the [DD Board] and state will ensure the hcalth safety and welfare of the individuals seived

under the waiver. As such, it will be subject to periodic review and update." Ohio Adm. Code

5123:2-9-04(C)(4)(d).

Periodic reviews take place to determine the appropriateness and adequacy of the

seivices, and to ensure that the services furnished are consistent with the nature and severity of

the individual's disabilities." Ohio Adm. Code 5123:2-9-04(C)(4)(d). The ISP is required to be

updated if there is a change in the individual's condition or if the individual chooses a new

provider. Ohio Adm. Code 5123:2-9-04(C)(4)(d) is an express statetnent with force of law

wliich directs the DD Board to care for the health, safety, and welfare of the individuals served

through an assessment of needs and an ISP. The health, safety, and welfare of the individuals is

further ensured because those needs, along with the duration and frequency, must be specified on
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the ISP. Id. Ohio Adin. Code 5123:2-9-04(C)(4)(d) is a clear mandate to DD Boards that the

health, safety, and welfare of individuals receiving seivices from the DD Board are to be

safeguarded through an assessment of needs and the development of an ISP with subsequent

modifications, as needed.

Ohio Adni. Code 5123:2-9-04(C)(4)(d) is but one more example that demonstrates that

the DD Board's mission falls squarely within a service delivery model. Therefore, the

appropriate remedy for the DD Board is one that must be consistent with the express manner in

which the DD Board is required to ensure the health, safety, and welfare of individuals who

receive services from it. That manner is the remedy provided for by filing a complaint under

R.C. 5126.33.

C. There is an extensive system of accountability in place to ensure the health,
safety, and welfare of eligible individuals that does not include the need for a
DD Board to file for the removal of a guardian.

The DD Board, though an integral part of the developmental disability systein, is still

only one part of a larger seivice delivery system under the Department of Developinental

Disabilities Oiereinafter "Deparlment"). A DD Board is charged with monitoring the provision

of Medicaid suppor-C seivices. The DD Board shall "[m]onitor the services provided to the

individual and ensure the individual's health, safety, and welfare." R.C. 5126.055(A)(4). The

Department is also cliarged with this function when the DD Board provides those seivices

directly. Id. The Department, in turn, is accountable to submit a state plan to the United States

Department of Health and Fluman Services in order to receive federal fiuids to implement

services that are provided by the DD Boards. See generally, Section 1396, Title 42, U.S.C.

A process is in place which ensures the health, safety, and welfare of eligible individuals

that is withnl the confines of the DD Board's statutory role of providing services. When an

eligible individual does not receive appropriate services, those services need to be adjusted
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accordingly. That process, though priinarily implemented through the development and

implementa6on of ISPs for eligible individuals, also includes a system of reporting, monitoring,

and investigating allegations of abuse, neglect, and exploitation upon those individuals who

receive services through the DD Board.

The Departinent oversees the provision of Medicaid waiver and non-waiver services to

eligible individuals througli a myriad of avenues, including residential care services in the

community through private service providers, DD Boards, and state-run intermediate care

facilities for the nientally retarded. The legislature created an accountability process in the form

of a registry that receives reports concerning service recipients where incidents have or niay

occur. See, R.C. 5123.61. The registry is maintained by the Department, whichreceives reports

of abuse, neglect, and other major unusual incidents from DD Boards. Id.

The report may also be presented to a law enforcement officer wllo, in turn, may remove

the service recipient from his place of residence where the officer believes that "immediate

removal is essential to protect the adult from fiirther injury or abuse or in accordance with the

order of a court made pursuant to section 5126.33 of the Revised Code." R.C. 5123.61(F) and

R.C. 5123.61(I); See also, Ohio Adm. Code 5123:2-17-02(D)(1). The Department and law

enforcement may then investigate the report. The Ohio Legal Rights Service, an independent

state agency, also has statutory access to monitor and investigate incidents reported under the

registry. R.C. 5123.601.

When an incident occurs and "there is reason to believe the health or safety of an

individual may be adversely affected," actions must be taken by tbe above entities in order to

ensure that the individual continues to receive appropriate services. R.C. 5123.61; R.C.

5123.601. A reportable incident may exist after an inclividual has suffered ot•,f'aces a substantial
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risk. R.C. 5123.61(C). (Emphasis added). The report must idenrify the affected service

recipient and include any infonnation that would assist in the investigation of the report. R.C.

5123.61(D).

Witliin this comprehensive systeni, DD Boards are far froni the sole protectors of

individuals who receive their services. In fact, there are instances in which a DD Board's own

acts or omissions can be a cause for investigation. See, R.C. 5123.61(F) and Ohio Adm. Code

5123:2-17-02(I) (Department conducts investigation when allegations are against DD Board

superintendent, director, agent, service and support administrator, employee, DD Board member,

or other conflict of interest). Service providers who contract with DD Boards may also be

involved in instances of abuse or neglect that give rise to an investigation. See generally, Ohio

Adm. Code 5123:2-17-02(C)(14). If the DD Board and another provider cannot come to an

agreement about what action needs to be taken to ensure the health and safety of a service

recipient, the DD Board is required to contact the Department to make those detemiinations.

Ohio Adm. Code 5123:2-17-02(D)(3). Consequently, there are many actors in addition to the DD

Board wlio play a significant role in ensuring the health, welfare, and safety of eligible

individuals. Nowhere within this comprehensive system that protects eligible individuals, is

thcre any mention of a DD Board's right to seek the removal of a guardian.

11. R.C. 5126.33 is an appropriate and contplete remedy for coun!y boards of
develo»meufal disabilities to act in the probate court.

The DD Board has an appropriate and complete remedy to ensure the bealth, safety, and

welfare of eligible individuals with disabilities through the development, monitoring and

modification of the ISP, the monitoring of incidents of abuse and neglect, and the DD Board's

express autliority to file a complaint in probate when services are needed.

11



A. R.C. 5126.33 provides an avenue for a DD Board to fiilfill its stah ►tory role.

Contrary to the DD Board's assertions, R.C. 5126.33 provides the DD Board with express

statutory authority to intervene in cases like the one at bar and provides the DD Board with an

appropriate remedy in the probate court. When the DD Board determines that an adult with

developmental disabilities is in need of seivices to address abuse, neglect or exploitation, the DD

Board must arrange for the provision of services to prevent the abuse, neglect, or exploitation. If

the problem cannot be fixed because the service recipient or his guardian does not consent to the

services, the DD Board still has a remedy under R.C. 5126.33 to file a complaint in probate court

to obtain a court order for the provision of services.

R.C. 5126.33 provides, in relevant part, that:

(A) A county board of inentalretardation and developmental disabilities may
file a complaint with the probate court of the county in which an adult with
mental retardation or a developmental disability resides for an order
authorizing the board to arrange services The coniplaint shall
include:

(1) The name, age, and address of the adult;

(2) Facts desc ribing the nature of the abuse, neglect, or exploitation and
supporting the board's belief that services arc needed;

(3) The types of services proposed by the board, as set forth in the
protective service plan described in division (J) of section 5126.30 of
the Revised Code and filed with the complaint;

(4) Facts sbowing the board's attempts to obtain the consent of the adult or
the aclult's guardian to the services.

Subsection (B) provides that notice must be given to various parties and the twenty four hour

timeline for holding a hearing may be waived where there is a risk of immediate physical harm.

Subsection (C) contains provisions for the right to counsel, hearing timelines and other

procedural matters. At the heaiing, the probate court may issue an order authorizing the services

if it has found upon clear and convincing evidence that: (a) the adult has been abused, neglected,
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or exploited; (b) the adult is incapacitated; (c) there is a substantial risk to the adult of immediate

physical harm or death; (d) the adult is in need of the services; and (e) no person authorized by

law or couit order to give consent for the adult is available or willing to consent to the services.

R.C. 5126.33(D). The DD Board is then required to develop a protective service plan to prevent

furtlier abuse, neglect, or exploitation for up to a year. R.C. 5126.33(D)(3).

There are additional subsections witliin R.C. 5126.33 that make it evident that when R.C.

5126.33 is taken as a whole, it provides the DD Board with an effective reniedy that can be

finiely obtained. For example, R.C. 5126.33(E) allows the court to order that the adult be

removed from the adult's place of residence and placed in another residential setting if it finds

that all other options for meeting the adult's needs have been exhausted. R.C. 5126.33(G)

permits the protective order to be modified by the comt or the parties and allows the court to

issue temporary orders. Finally, R.C. 5126.33(I)(2) gives the court the authority to grant an ex

parte order on its own motion or if a paity files a wiitten motion or makes an oral motion

requesting the issuance of the order, if it appears to the court that the best interest and the welfare

of the adult requires it. These provisions allow the DD Board, the court, and the parties flie

flexibility to ef-Eectively and swiftly deal with clianged circunistances regarding the adult with

developmental disabilities.

The foregoing statutes also establish a tlu•eshold when a DD Board seeks to intervette in a

guardianship case and override the lack of consent to services by the adult and/or the adult's

guardian. The legislative concern for this level of inhusion into the decision making process of

the guardian and the adult is evident in the procedural due process proteotions that are part and

parcel of R.C. 5126.33. These include, ainong other due process rights, the basic rigbts of notice
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of the filing of the complaint under R.C. 5126.33(B), and the right to be represented by counsel

and the right to court appointed counsel, if indigent. See, R.C. 5126.33(C).

The statutory scheme enibodied in R.C. 5126.33 rcpresents a comprehensive, effective

and flexible process whereby the DD Board can obtain relief tailored to an adult's individualized

needs in a tinzely fashion and where all parties can be heard and all parties' rights protected.

B. R.C. 5126.33 was available to the DD Board here for the provision of services
to John Spangler.

R.C. 5126.33 encompasses situations where the DD Board has reason to believe that the

provision of seivices to the individual will not continue, and that individual's safety is at risk

without somc action being taken. "Neglect" means, when there is a duty to do so, failing to

provide an individual with any treatment, care, goods, or services that are necessary to maintain

the health and safety of the individual. See, R.C. 5123.61, citing R.C. 5123.50(D). Neglect is

sufficiently broad to include circurnstances where an individual will no longer have services.

The DD Board could have found that John Spangler was faced with such a situation when his

seivice providers stated that they would no longer provide him the twenty-four hour care that he

nccded.

John's services were provided wider his Medicaid wavier and pursuant to his ISP. John's

ISP was developed by his guardian, SSA, and provider in orcler to provide him consistent

services that would ensure his health and safety. Because John had exhibited many violent

behaviors without these services in place, John would be subject to serious risk if the services

were not immediately adjusted and impleinented.

Under the remedy available in R.C. 5126.33, the DD Board could have taken action to

provide services for John Spangler that would ensure his health, safety, and welfare, even if the

guardian was uncooperative. R.C. 5126.33(D)(1)(e) provides that where "[n]o person authorized
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by law or cour-t order to give consent for the adult is available or willing to consent to the

services," the court may take action. The purpose of this provision of law is to override a service

recipient's or a guardian's refusal to consent to protective services offered by the DD Board. If;

as the DD Board indicates in its biief, John Spangler's guardian was able to give consent but

chose not to do so, the DD Board should have availed itself of the express statutory provision in

R.C. 5126.33 that was developed for this very circumstance. See, Appellant's Brief at p. 22.

Finally, an aspect of R.C. 5126.33 that should not be overlooked is that it is a remedial

law. A remedial law is one which prescribes the method of obtaining redress. State ex rel.

Holdridge v. Irulais Comm. (1967), 11 Ohio St.2d 175, 178, 228 N.E.2d 621. R.C. 5126.33

contains numerous provisions that prescribe a precise method and procednre for the DD Board to

obtain redress when it cannot provide services to address abuse, neglect, or exploitation of an

individual when it cannot get consent to do so from the individual, or a guardian when

applicable. Both the remedial law and the proceedings under R.C. 5126.33 should be construed

liberally to give the statute effect and promote justice. See, R.C. 1.11. If R.C. 5126.33 is

inteipreted consistent with R.C. 1.11, then the findings that a court must make, and the remedy a

DD Board may obtain are sufficiently broad so as to make it clear that R.C. 5126.33 is the only

remedy needed by the DD Board, and the only renledy available to the DD Board to take action

in the probate eourt.

C. holfowing the statutorily authorized procedure under R.C. 5126.33 is
imperative to ensure accountability, conformity to the law, privacy and
individual choice, and the health, safety, and welfare of service recipients like
John Spangler.

R.C. 5126.33 addresses the cireumstances in which a DD Board must act in the probate

court to ensure the receipt of services. As a ereature of statute, the DD Board has a role that is

limited by the provisions rwder which it was created. Those statutes do not provide for a DD
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Board to file for the removal of a guardian. R.C. 5126.33 does, however, provide a foium for a

DD Board to fulfill its funotion of arranging and providing services for eligible individuals.

Arranging for and providing services for eligible individuals will, in turn, ensure those

individuals' health, welfare, and safety.

R.C. 5126.33 also provides a forum where all involved pai-kies ean fully participate in this

important decision-making process. Because the development of John's ISP is a group effort

involving, at a minimum, his guardian, his SSA, and his seivice provider, these actors may have

disagreements about exactly what provisions of the plan cons6tute appropriate services. When

the individuals upon whom John relies eannot agree on what the proper course of services should

be, there is a remedy for the DD Board. It can follow the process under R.C. 5126.33.

R.C. 5126.33 allows those individuals involved to contest the DD Board's position at a

hearing in the probate court. In 2004, the legislature enacted S.B. 178, wliich introdueed two

new aecountability rneasures for instances where a DD Board files a complaint in the probate

couit to obtain consent to provide services for an eligible individual. S.B. 178, Eff-. 30 Jau.,

2004. It expanded the notice provisions of the complaint to require tliat, unless waived by the

court, notice of the filing of a complaint must be personally served on the service ree p ent who

is the subject of the proceeding, a caretaker, and any otlier persons designated by the court, such

as the individual's spouse, custodian, guardian, or parent. R.C. 5126.33(C); R.C. 5126.30(L). It

also allows the hearing participairts to attend the hearing, present evidence, and exainine and

cross-examine witnesses. R.C. 5126.33(C). These important amendments give everyone

involved the opportanity to be present and fully participate at the heaiing. The probate court,

through R.C. 5126.33, acts as the aviter in this dispute in a siinilar manner as that of a

guardianship hearnig, though the probate judge may not have even dealt with the service
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recipient if that individual is not subject to guardianship. Following R.C. 5126.33 provides for

accountability and an opportunity to be heard for all those involved, an important due process

consideration where govermnent ovenide of an individual's or his guardians choice is permitted.

In addition, the health information of service recipicnts is private and confidential under

the Health Infonnation Portability Accountability Act and the DD Board's own statutes. See,

Section 160.102, Title 45, C.F.R.; Section 160.103, Title 45, C.F.R.; Ohio Adin. Code 5123:2-3-

13 (service recipients' records are privileged and confidential). This uifonnation should not be

disclosed to anyone, including the probate court, without jnstification. For the DD Board, that

justification is limited to an express statutory authority to disclose, such as andor R.C. 5126.33.

The DD Board here tiies to expand its role by drawing upon the probate court's

significantly broad role as the superior guardian of the ward. The question of law in this case,

however, is whether the DD Board had the authority to file for the removal of a guardian, not

whether the probate court has the authority to oversee guardianship activities, including a change

of guardian. John Spangler does not contest a probate court's role as the superior guardian of the

ward. See, R.C. 2111.50(A)(1). Nor does he contest that a probate court may appoint and

remove guardians in order to ensure that the person appointed will act in the best interest of the

ward. See, R.C. 2111.02; R.C. 2111.13. But the probate court's role should not be confiised

with that of the DD Board.

Similarly, the DD Board's role should not be confused with that of the guardian. The DD

Board is not eharged with a fiduciary duty like a guardian. See, R.C. 2111.13 (guardian of the

person must protect, control and provide maintenance for the ward). Soine DD Boards' service

recipients do not even receive guardianship services.
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A view of the larger picture of the provision of services for individuals with

developmental disabilities demonstrates that the Department, law enforcement, health care

professionals, service providers, and guardians, all have a role that is played in ensuring that DD

Board services are appropriately provided to eligible individuals. The DD Board docs not enjoy

a special status such that it must be compelled to asseit a right to contest a guardian. It instead

has an express statutory provision to address the probate court with concerns regarding potential

hatzn to its service recipients. This process needs to be followed in order to ensure that DD

services are provided effectively and appropriately while still respecting individual choice and

privacy.

III. Not only is R C 5126 .33 an appropriate and complete remedy, it is the only remedy

available to county boards of developmental disabilities.

DD Boards do not have a statutory remedy to file for the removal of a guardian. This

makes sense because R.C. 5126.33 permits a DD Board to fulfill its central role of ensuring that

individuals who receive services through the DD Board continue to receive appropriate services

even in circumstances where the DD Board cannot obtain eonsent for those seivices from the

service recipient or his guardian.

Even though the DD Board has a complete remedy under R.C. 5126.33, it still asserts that

it has the requisite authority to inteiject itself into a guardianship matter under several different

provisions of law. However, wlien closely exainined, these provisions fail to give the DD Board

any of the authoiity needed to undertake the actions involved in this ca.se.

The DD Board contends that its authority should be extended to recognize an implied

power allowing it to take the action it did in this case. Nowhere in R.C. 5126.33, R.C. Chapters

5123 and 5126, or Ohio Adm. Code Chapter 5123, the statutory and regulatory provisions
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governing DD Boards, has the legislature granted any authoiity, express or implied, for a DD

Board to seek to reinove a guardian.

A. Ohio Adm. Code 5123:2-9-04(J) does not authorize the DD Board to seek the
removal of a guardian in probate court.

The DD Board asserts that Ohio Adm. Code 5123:2-9-04(J) establishes an implied duty

of great breadtli that encompasses the authority to seek the removal of a guardian. Ohio Adm.

Code 5123:2-9-04(J) states that a DD Board "may take immediate action to ensure the health,

safety and welfare of an individual receiving [Medicaid waiver services] where there is

substantial risk of immediate harm to the individual only as expressly pYovided for in law."

(Empliasis added). The rule further states that "[n]othing in this rule shall limit the authority of

county DD Boards to take immediate aetion to ensm-e an individual's health, safety and welfare

as provided•for under law." (Emphasis added).

1'he only immediate action that the DD Board may take, however, is action that is

"expressly provided for in law." Thus, it would take a provision of law autliorizing the DD

Board to take iinmediate aetion to seek the reinoval of a guardian in probate court before this

rule would allow the DD Board to take the action it attempted here. There is no such provision

of law that expressly or implicitly provides that a DD Board can seelc the removal of a guardian

in probate court when a DD Board either believes the guardian is not acting in the ward's best

interest or when the guardian's actions have jeopardized the ward's health, safety and welfare.

That is not to say that the DD Board can take no °iminediate action" to ensure the health, safety

and welfare of an individual. As is its role, it can provide needed services, and where necessary,

it can file a complaint under R.C. 5126.33.

The DD Board claims that it is entitled to seelc the renioval of a guardian because laws

that are remedial in nature should be broadly construed when no specific remedy is provided by
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the statutes. In Elek v. Haantington Nat. Bank this Court found that R.C. 4112.99 granted

individual victims of discrimination the right to pursue civil litigation. Elek v. Hasntinglon Nat.

Bank, 60 Ohio St.3d 135, 137, 573 N.E.3d 1056. The language at issue in Elek regarding a

rernedy states that "[w]hoever violates this chapter is subject to a civil action...." R.C. 4112.99.

The Court concluded that "[a] plain reading of th[c] section yields the unmistakable conclusion

that a civil action is available to remedy any form of discrimination identified in R.C. Chapter

4112." Id. at 136. The Court went on to state, in what appears to be dicta, if R.C. 4112.99 had

been ambiguous as to what remedies were provided, it should be liberally construed to promote

its object. Id. at 137.

The DD Board's rehance on the dicta in Elek is misplaced. Like in Elek, the DD Board

already has a specific legal remedy. R.C. 5126.33 provides an unambiguous remedy for the DD

Board to file a complaint in the probate court. There is no need to look fiu-ther for meaning from

statutes that are not remedial and do not expressly authorize action in probate court.

B. R.C. 305.14(C) does not provide the DD Board with legal authority to seek
the removal of a guardian in probate court.

The DD Board points to a general provision to initiate legal action in support of its claim

that it may seek the renioval of a guardian. However, R.C. 305.14(C) is merely a procedural

provision that allows a DD Board to obtain counsel. Wben read in its entirety, and when

subsection (C) is placed in context to the whole statute, it eannot be intLrpreted to give the DD

Board the authority it claims, or to authorize the DD Board to initiate legal actions without

limitation.

The purpose of R.C. 305.14 is to determine when aaid under what circumstances a county

board of commissioners can retain counsel. Subsection (A) requires the county prosecutor to

subniit an application to, and obtain the approval of, the coart of common pleas before outside
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counsel can be retained. See, R.C. 305.14(A). Subsection (C) merely carves out an exception

for DD Boards, as opposed to county boards of commissioners, and provides that DD Boards do

not need to make application and do not need the approval of a court of cominon pleas in order

to employ legal connsel, as required for county boards of commissiones. The exception in R.C.

305.14(C) does not purport to determine whether a matter is properly before a DD Board or

whether a DD Board is a proper party to an action; and it certainly does not give a DD Board

carte blanche with respect to litigation. This point is illustrated by Ilurst v. Hankinson

(December 20, 1994), Ohio Ct. App., Pen-y No. CA-474, 1994 Ohio App. LEXIS 5922.

In Hurst, the county auditor appealed froin the trial eour-t's judgment issuing a writ of

mandamus, which ordered the auditor to issue a warrant on the county treasurer for services

rendered to the DD Board. The Court of Appeals first determined that outside counsel had been

properly obtained; but more to the point, it had to determine whetller the DD Board had properly

exercised its authority in issuing and approving the voachers and detennining whether the claim

was valid. IHurst at 2-3. In effect, all R.C. 305.14(C) did was to pennit the DD Board to retain

and pay legal counsel. R.C. 305.14 in no way authorizes the DD Board to seek the removal of a

guardian in probate court.

C. The DD Board lacks the implied power to seek the removal of a guardian
because there is no express statutory power from which any implied power
must flow.

It is well established that a governmental agency has only such power as it is delegated to

it by the General Assembly. D.A.B.E., Inc. v Totedo-Lucas County DD Board of vlealth, 96

Oluo St.3d 250, 260 (2002). The autliority that is conferred by the General Assembly cannot be

extended by the governmental agency. See, Burger Brewing Co. v. Thomas (1975), 42 Ohio

St.2d 377, 329 N.E.2d 693. Although a power of an agency may be implied from an express

power where it is reasonably related to the duties of thc agency, an irnplied power is limited to
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making the express power effective. Waliga v. Bd. of Trustees of Kent State Univ. (1986), 22

Ohio St.3d 55, 488 N.E.2d 850; D.A.B.E., Ine, at 259. Therefore, an implied power ean only

flow from an express power. Where there is no express power, there can be no implied power to

effectuate that express power.

For the DD Board to have an implied power to seek the removal of a guardian, it rnust

conic from an express power. As this Honorable Court has held, an implied power is only

incidental or ancillary to an express power, and, if there is no express grant, therc can be no

implied grant. D.A.B.E. at 259. In addition, this Court stated that when "construing such grant of

power, particularly administrative power through and by a legislative body, the rules are well

settled that the intention of the grant of power, as well as the extent of the grant, must be clear;

that in case of doubt that doubt is to be resolved not in favor of the grant but against it."

D.A.B.F,., Inc. at 259, quoting A. Bentley & Sons v. Pierce (1917), 96 Ohio St. 44, 47, 117 N.E.

6.

The DD Board cites Cuyahoga Cty. Bd. of Mental Retardation v. Cuyahoga Cty. Bd. of

Commrs. (1975), 41 Ohio St. 2d 103, 322 N.E.2d 885, as authority for its asserted 'nnplied power

to seek the removal of the guardian. Cuyalioga, however, is in fact consistent with the well

settled priiiciple of law that no inlplied authority may exist without first an express power.

Furthermore, an analysis of Cuyahogci demonstrates that it actually suppoi-ts the argument that

the DD Board lacks the iinplied authority to seek the removal of a guardian.

At issue in Cuyahoga was whether the DD Board had the implied autllority to bring a

mandanius action in order to place a voter levy on the ballot to raise funds for its programs. This

Court examined former R.C. 5126.03 (now R.C. 5126.05), which set forth the statutory powers

and duties of the DD Board, in order to deteimine whether the DD Board had an express or
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implied power, The Court found tiiree separate statutory provisions witliin R.C. 5126.03 that

specifically related to providing funding for the prograins the DD Board was authorized to

operate. Of significance was the provision that the DD Board has the statutory duty to "provide

sucli funds as are necessary for the operation of facilities, programs, and services established

under Section 5127.01 of the Revised Code." Former R.C. 5126.03(D). Based on these three

express statutory provisions in former R.C. 5126.03 related to the funding of the DD Board's

programs, this Court found an implied power to bring a mandamus action to place a voter levy

on the ballot to provide future funding.

Here, there is no express statutory powei- or duty under R.C. 5126.05 of any kind from

which an implied power to seek the removal of a guardian can be inferred. Accordingly, under

Cuyahoga, no implied power can be inferred in this case.

D. The possibility of tort liability does not expand the DD Board's authority to
file for the removal of a guardian.

The DD Board is not precluded &om acting to ensure the health, safety, and welfare of

individuals if it follows the procedures under R.C. 5126.33. When following R.C. 5126.33, the

DD Board is acting witllin its express authority under the Revised Code. The possibility of tort

liability for failure to act camiot expand the DD Board's authority where there is no duty to act

without express authority.

The DD Board points to Estate of'Ridley to support its contention that it may be subject

to liability il'it does not file for the removal of a guardian. Ridley v. Hamilton Cty. Bd ofMental

Retardcrtion & Developmentcal Disabilities, 150 Ohio App.3d 383, 2002-Ohio-6344, 135, Affd

Estate of' Ridley v. Hamilton Cty. Bd. of Mental Retardation & DeveloRmental Disabilities

(2004), 102 Oliio St.3d 230, 2004-Ohio-2629. The court in Ridley held that a DD Board is a

political subdivision that enjoys a general grant of iimnunity. 2004 Ohio 2629, at ¶ 21.
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However, that innnunity may be pierced where (a) an employee's acts or omissions were

manifestly outside the scope of his employinent or official responsibilities, (b) his acts or

omissions were with lnalieious purpose, in bad faith, or conducted in a wanton or reckless

manner, or (c) liability is expressly imposed upon the employee by another section of the

Revised Code. 2004 Obio 6344 at T 34. The DD Board in this case has not even suggested (a)

or (b), and this Court found that "no section of the Ohio Revised Code expressly imposes

liability for failure to perform the duties in Ohio Rev. Code Ann. §§ 5123.62, 5126.05, 5126.41,

and 5126.431," governing DD Boards. Ridley, 2004 Ohio 2629, at ¶ 24.

Ridley thus does not support the DD Board's argument. The DD Board's duties with

respect to service recipients are limited by the statutory authority under which those duties were

created. Since tliere is no statutory duty for a DD Board to file for the removal of a guardian

where the DD Board and the guardian do not agree on the provision of services, the DD Board

does not risk liability for failure to do so.

IV. The Court of Appeals correctly ruled that the DD Board lacked standing under R.C.
Chapters 2109 and 2111 as an interested party to seek the removal of the guardian.

A. The definition of an "interested party" should not be expanded to include the
DD Board.

Chapters 2109 and 2111 of the Ohio Revised Code, governing the probate court, control

the circumstances under which an interested party may paiticipate in guardianship proceediiigs.

"Interested party" is a tenn of art with a limited role in guardianship proceedings. In order to

take action in a guardianship proceeding, a person can only be an interestcd party for a number

of nan-owly-defined purposes. Although the tenn "interested party" is not specifically defined in

R.C. Chapters 2109 or 2111, courts have used case-by-case discretion to determine that

individnals witli familial relationsliips to the ward, close fi-iends, or when the former

relationships do not exist for the ward, attorneys or other advocates, may be granted interested
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pai-ty status in the course of a guardianship proceeding. See, In re Weingart, 8th Dist. No.

79849, 2002-Ohio-38 (longtime friend); In re Guardianship of Titington (1958), 82 Ohio L. Abs.

563, 162 N.E.2d 628 (attorney); In re Oliver's Guardianship (1909), 9 Ohio N.P. 178, 20 Ohio

Dec. 64 (sister and stranger).

Not all persons have a legally sufficient interest to allow them to become interested

patties to the proceeding, however. In re Guardianship of :Santrucek (2008), 120 Ohio St.3d 67,

2008 Ohio 4915 at T11. The DD Board fails to cite a single case in which a DD Board, or any

other govermnental agency, has been granted interested party status in order to remove a

guardian. In all of the cases cited by the DD Board, the interested party for guardianship

purposes was a natural person. See generally, In re Guardianship of Titington, In re Weingart,

In re Odiver's Guardianship, supra. The fact that the DD Board may be regarded as a"person"

for purposes unrelated to this case does not diniinish the fact that a ruling stating that a

govemmental agency is an "interested party" would significantly expand the definition of

"interested person" in the luie of cases cited by the DD Board.

Even if a DD Board was foLmd to be an interested party, an interested party's motion-

filing authority with regard to guardianship proceedings is specifically enumerated, ancl thus

limited by statute. An niterested party may take action in only twelve limited areas in a probate

court procceding, and only eight of these areas actually empower the interested party to file a

motion of any description. An interested party may be permitted to do any of the following

actions: seek appointment as guardian (R.C. 2111.02); object to the ward's medical treatment

(R.C. 2111.13); be entitled to notice of a hearing on the report of an investigator (R.C.

2111.141); move for the transfer of juiisdiction (R.C. 2111.471); request a hearing on the

continued need for guardianship (R.C. 2111.49); file a motion taking exeeption to an accounting
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(R.C. 2109.33); file a motion relative to distribution of assets (R.C. 2109.36); file a petition to

enforce payinent or distribution (R.C. 2109.59); file a motion when the probate judge is

interested (R.C. 2101.38); file a motion to require a bond (R.C. 2109.04); file a mokion to vacate

an order settling an accomit (R.C 2109.35); and file an application to release the liens in a land

sale (R.C. 2109.35). The ability to file for the removal of a guardian is not one of the authorities

specified in the statutes.

Ohio courts have not recognized that an interested party may move for the reinoval of a

guardian under R.C. 2109.24. The cases the DD Board cites in support of its argument all

involve the removal of an executor, not a guardian. See, In re Estate of Rice, 2005 Ol1io 3301,

161 Ohio App.3d 847, 832 N.E.2d 139 (beneficiaries filed a motion to remove appellant executor

froni his position in the probate of the will of the executor's mother); In the Matter of the Estate

of Schmidt, Butler App. Nos. CA95-01-013 and CA95-01-014, 1995 Ohio App. LEXIS 5168

(estate administrator may be removed by probate court for failure to account for the assets of the

estate); In re I"rust of Marshalt(1946), 78 Olzio App. 1, 46 Ohio Law Abs. 344, 65 N.E.2d 523

(Estate beneficiaiies may file for removal of trustee under eertain circumstances). These cases in

no way support the DD Board's contention that an interested person may move for the removal

of a guardian_

The case law in this area does not provide principled guidanoe. In re Cuardianship of'

Shawn Constable, (2007) 2007 Ohio 3346, 119, 2007 Ohio App. LEXIS 3105 (Cermont Co.)("In

fact, review of Ohio case law reveals no instance in wlzich a moving party was found to be

uninterested for purposes of participating in a guardianship proceeding.") The Court should find

that an interested party must have a direct interest in some underlying aspect of the guardianship

proceeding. For example, R.C. § 2111.13(C), which allows a gnardian to consent to medical
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care, allows an interested party to object to such consent, thus limiting the interest of the party to

that specified in statute.3 Similarly, next of kin or family will ahnost always have a direct

interest in the well being of the person and the assets of the estate (altliough courts inust be

careful to police conflicts). Such a ruling would have the added benefit on keeping relative

strangers from becoming parties to a case that may involve management of significant aniounts

of personal and confidential information.

Contrary to the DD Board's assertion, it is not the protector of the ward's interests. As

the superior guardian of the ward, the probate eourt may use its discretion to appoint a guardian

ad litem pursuant to Civ.R. 17(B) and Civ.R. 73 when necessary to advocate on behalf of the

ward's interests. Additionally, the court receives regular reports, R.C. § 2111.49, and the

probate court may appoint an investigator to follow up on issues raised by the report, id. at

(A)(2). In the absence of a provision where an interested party inay file for guardianship

removal, and in light of the probate court's plenary authority, the Court of Appeals correctly

deterinined that it was unnecessary to expand the statutorily-defined role of an interested party in

guardianship proceedings.

B. The Court of Appeals correctly concluded that the I9D Board lacked
standing to seek the removal of the guardian under otlier doctrines of
standing.

The DD Board does not have any unique relationship as a service provider such that it

should be granted standing to seek the removal of a guardian. Standing is defined as "[a] party's

right to make a legal claim or seek judicial enforcement of a duty or right." Black's Law

Dictionary (BEd.Rev. 2004) 1442. "[T]he question of standing depends upon whether the party

has alleged such a`personal stake in the outcomc of the controversy' as to ensure that `the

3 Thus, in this case, the board could have objected to the guardians' consent to services, but are
not given authority under the statute to seek thcir removal.
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dispute sought to be adjudica.ted will be presented in an adversary context and in a form

historically viewed as capable of juclicial resolution."' State ex rel. Dallman v. Court of

Common Pleas (1973), 35 Ohio St.2d 176, 178-179, 298 N.E.2d 515 quoting Sierra Club v.

Morton (1972), 405 U.S. 727, 732, 31 L.Ed.2d 636. It is a fundamental rule that a party lacks

standing to invoke the jurisdiction of the court unless it has some real interest in the subject

matter of the action. Id at 179, 298 N.E.2d 515. Because the only real party in interest in a

guardianship proceeding is the ward, third party standing is inherently limited and the

requirements for standing are more elaborate. Whitmore v. Arlcansas, (1990) 495 U.S. 149, 163;

see also, In re Guardianship of Santrucelz 120 Ohio St.3d 67, 2008 Ohio 4915 at ¶12; In re

Guardianship of'Love (1969), 19 Ohio St.2d 111, 48 0.O.2d 107, 249 N.E.2d 794.

IHere, the DD Board had no "personal stake" in the outcome of this case because its

functions revolve aroimd airanging and providing services for individuals with developmental

disabilities, not filing for the removal of a guardian. In the Matter of the Guardianship of

Spangler, 2008-Ohio-6978 at ¶61. 1'he DD Board's greatest interest is in the provision of

services to individual with developmental disabilities. The DD Board can file a complaint in the

probate court to arrange seivices under R.C. 5126.33 when necessary falfill this statutory role.

A threat of sanctions for failure to follow state law does not support a DD Board's

standing to file for the removal of a guardian. The DD Board seeks to establish that it has

standing to file for the renioval of a guardian by eiting to the provision for sanctions where a DD

Board fails to correct serious health and safety issues under R.C. 5126.081(F). This argument

lacks merit. Requiring a DD Board to follow the provisions under R.C. 5126.33 does not

prohibit the DD Board from acting to avoid serious health and safety issues. In fact, it provides

an additional avenue for the DD Board to address such issues prospectively. A hypothetieal
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threat of health and safety violations does not create a mandate to expand the DD Board's

authority outside the statutory provision that already addresses it.

Moreover, before a DD Board may be sanctioned for any serious health and safety issues,

it is first given a cLance to request assistance from the Department and an opportunity to correct

those issues without the imposition of sanctions. R.C. 5126.081(C) and (F). Significantly, the

DD Board fails to cite to a snigle instance in which a DD Board has been subject to sanctions for

failure to file for the removal of a guardian in probate court.

'The DD Board also fails to establish third party standing as a governmental entity seeking

to assert a claim on behalf of John Spangler. The DD Board atteinpts to coinpare the instant case

to Kowalsici v. Tesrner, which sets forth an exception to the general rule that a political

subdivision lacks standing to assert the rights of a third party. Kowalshi v. Tesmer (2004), 543

U.S. 125, 129-130, 125 S.Ct. 564, 160 L.Ed.2d 519. The exception may apply only if that

political subdivision (a) suffers its own injuiry in fact; (b) possesses a suPF'ieiently c1ose

relationship with the person who possesses the right; and (c) shows some hindrance that stands in

the way of the clainiant seeking relie£ Id. 'To support its claim, the DD Board cites to a ca.se in

which a city was granted standing to file an equal protection claim on behalf of its residents in

order to apportion fimds in the city treasury differently. City of'F,ast Liverpool v. Columbian.a

Cty. Budget Comna. (2007), 114 Obio St.3d 133, 2007 Ohio 3759, 870 N.E.2d 705, City of East

Liverpool is clearly distinguishable from the instant case for purposes of a standing exception.

The DD Board in the instant case suffers no iujury in fact. The DD Board suggests that

an injury could follow from an inability to file for the reinoval of a guardian because it might be

subject to sanetions or tort liability. The DD Board would not be failing to act if it eould not file

for the removal of a guarcfiau because it still has an avenue within its authority to fulfill its role
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of ensuring the provision of services. The DD Board will not be held liable or subject to

sanctions for properly carrying out its statutory charge. The DD Board will not "lose [its] voice"

if it is not granted the authority to file for the removal of a guardian because it's "voice" is

expressly provided under R.C. 5126.33 and the accompanying statutes. See, Appellant's Brief at

25.

Jolin Spangler was not hindered from seeking the relief that the DD Board sought. In

City of East Liverpool, the city's residents had already attempted to assert an equal protection

claim but had been denied for lack of standing. City of East Liverpool at 1125. In the instant

case, had Jolm Spangler wished to file a motion for the reinoval of his guardian, lie would have

had standing to do so as the only real party in interest. Instead, the interests of the DD Board and

John Spangler diverged the instant the DD Board sought to remove John's guardians. The DD

Board filed a motion that was contrary to Jobn's stated wishes. See, T. 6/13/2007, p.181; T.

8/9/2007, p.4 (John Spangler stated on two separate occasions that he wishes his father to remain

as his guardian). As a consequence, the DD Board's interest was different than John's and he was

not kept fi-om seeking any relief regarding his guardianship.

Rather than seelcing removal of the guardian, the DD Board has the authority under R.C.

5126.33 to alert the probate court of any perceived harm and request tliat the court allow the DD

Board to adjust the provision of services accordingly.
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CONCLUSION

For the foregoing reasons, this Couit should uphold the ruling of the Eleventh District

Court of Appeals that R.C. 5126.33 is the exclusive means by which a DD Board may petition

the probate court to ensure the health, safety and welfare of its service recipients.

Respectfully Submitted,
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R.C. 1.11
GENERAI, PROVISIONS
CIIAPTER 1: DEFINITIONS; RULES OF CONSTRUCTION

1.11 Remedial laws liberally construed.

Rernedial laws and all proceedings under thein shall be liberally construed in order to promote their
object and assist the parties in obtaining justice. The rule of the common law that statutes in
derogation of the comrnon law must be strictly construed has no application to remedial laws; but
this section does not require a liberal construction of laws affecting personal liberty, relating to
amereement, or of a penal nature.

Effective Date: 10-01-1953

R.C. 2111.02
TITLE 1211 XXI COURTS -- PROBATE --JUVENILE
CHAPTER 2111: GIJARDIANS; CONSERVATORSHIPS

2111.02 Appointment of guardian - limited, interim, emergency, or standby guardian -
nominatiou.

(A) Wlien found necessary, the probate court on its own motion or on application by any interested
party shall appoint, subject to divisions (C) and (D) of this section and to section 2109.21 and
division (B) of section 2111.121 of the Revised Code, a guardian of the person, the estate, or both,
of a minor or hicompetent, provided the person for whom the guardian is to be appointed is a
resident of the county or has a legal settlement in the county and, except in the case of a minor, has
had the opportunity to have the assistance of counsel in the proceeding for the appointment of such
guardian. An interested party includes, but is not limited to, a person nominated in a durable
power of attorney as described in division (D) of section 1337.09 of the Revised Code or in a
writing as described in division (A) of section 2111.121 of the Revised Code.

Except when the gnardian of an incompetent is an agency under contract with the department of
mental retardation and developmental disabilities for the provision of protective services under
sections 5123.55 to 5123.59 of the Revised Code, the guardian of an incompetent, by virtue of such
appoitltment, shall be the guardian of the minor children of the guardiari's ward, unless the court
appoints some other person as their guardian.

When the primary purpose of the appointment of a guardian is, or was, the collection,
disbursement, or administration ofrnoneys awarded by the veterans administration to the ward, or
assets derived fi-om such moneys, no court costs shall be charged in the proceeding for the
appointment or in any subsequent proceedings made in pursuance of the appointnrent, unless the
value of the estate, including the moneys then due under the veterans administration award,
exceeds one thousand five hundred dollars.

(B)(1) If the probate court finds it to be in the best interest of an incompetent or minor, it may
appoint pursuant to divisions (A) and (C) of this section, on its own mofion or on application by an
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interested party, a Innited guardian witli specific limited powers. The sections of the Revised Code,
rules, and procedures govenring guardianships apply to a limited guardian, except that thc order of
appointment and letters of authority of a limited guardian shall state the reasons for, and specify the
limited powers of, the guardian. The court may appoint a limited guardian for a definite or
indefinite peiiod. An incompetent or minor for whom a limited guardian has been appointed retains
all of the incompetent's or minor's rights in all areas not affected by the court order appointing the
limited guardian.

(2) If a guardian appointed pursuant to division (A) of this section is temporarily or pennanently
removed or resigns, and if the welfare of the ward requires immediate action, at any time after the
removal or resignation, the probate court may appoint, ex parte and with or witlrout notice to the
ward or interested parties, an interim guardian for a rnaximum period of fifteen days. If the court
appoints the interirn guardian ex parte or without notice to the ward, the court, at its first
opportunity, shall enter upon its joui-nal with specificity the reason for acting ex parte or without
notice, and, as soon as possible, shall serve upon the ward a copy of the order appointing the
interitn guardian. For good cause shown, after notice to the ward and interested parties and after
hearing, the court may extend an interim guardianship for a specifiect period, but not to exceed an
additional thirty days.

(3) If a minor or incompetent has not been placed under a guardianship pursuant to division (A) of
this section and if an emergency exists, and if it is reasonably certain that inunediate action is
requircd to prevent significant injury to the person or estate of the ininor or incompetent, at any time
after it receives notice of the eniergency, the court, ex parte, may issue any order that it considers
necessary to prevent injury to the person or estate of the minor or incompetent, or may appoint an
emergency guardian for a maximum period of seventy-two hours. A written copy of any order
issued by a court under this division shall be served upon the incornpetent or minor as soon as
possible after its issuance. Failure to seive such an order after its issuance or prior to the talzing of
any action utider its authority does not invalidate the order or the actions taken. The powers of an
emergency guardian shall be specified in the letters of appoint nent, and shall be limited to those
powers that are necesswy to prevent inj ury to the person or estate of the minor or incompetent. If
the court acts ex parte or without notice to the minor or incompetent, the court, at its first
opportunity, shall enter upon its journal a record of the ease and, with specificity, the reason for
acting ex parte or without notice. For good cause shown, after notice to the minor or incompetent
and interested parties, and after hearing, the court may extend an energency guardianship for a
specified period, but not to exceed an additional thirty days.

(C) Prior to the appointment of a guardian or limited guardian under division (A) or (13)(1) of this
scetion, the court shall conduct a hearing on the matter of the appointment. The hearing shall be
conducted in accordance with all of the following:

(1) The proposed guardian or limited guardian sball appear at the hearing and, if appointed, shall
swear under oath that the proposed guardian or limited guardian has made and will continue to
malce diligent efforts to file a true inventory in accordance with section 2111.14 of the Revised
Code and find and report all assets belonging to the estate of the ward and that the proposed
guardian or lirnited guardian faithfully and eompletety will fulfill the other duties of guardian,
including the filing of timely and accurate reports and accountings;
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(2) If the hearing is conducted by a referee, the procedures set forth in Civil Rule 53 shall be
followed;

(3) If the hearing concerns the appointment of a guardian or limited guardian for an alleged
incompetent, the burden of proving incompetency shall be by clear and convincing evidence;

(4) Upon request of the applicant, the alleged incompetent for whom the appointment is sought or
the alleged incompetent's counsel, or any interested party, a recording or record of the hearing shall
be made;

(5) Evidence of a less restrictive alternative to guardianship may be introduced, and when
introduced, shall be considered by the court;

(6) The court may deny a guardianship based upon a finding that a less restrictive alternative to
guardianship exists;

(7) If the hearing concer-ns the appointment of a guardian or limited guardian for an alleged
incompetent, the alleged incompetent has all of the following rights:

(a) The right to be represented by independent counsel of his choice;

(b) The right to have a friend or family member of his choice present;

(e) The right to have evidence of an independent expert evaluation introduced;

(d) If the alleged incompetent is indigent, upon his request:

(i) The right to have counsel and an independent expert evaluator appointed at court expense;

(ii) If the guardianship, lirnited guardianship, or standby guardianship decision is appealed, the
right to have counsel appointed and necessary transcripts for appeal prepared at court expense.

(D)(1) When a person has been nominatcd to be a guardian of the estate of a mulor in or pursuant
to a durable power of attonley as described in division (D) of section 1337.09 of the Revised Code

or a writing as described in division (A) of section 2111.121 of the Revised Code, the person
nominated has preference in appointment over a person selected by the ininor. A person who has

been nominated to be a guardian of the person of a minor in or pursuant to a durable power of
attorney or writing of that nature does not have preference in appointment over a person selected by

the minor, but the probate coui-C may appoint the person named in the durable power of attorney or
the writing, the person selected by thc minor, or another person as guardian of the person of the

minor.

(2) A person noininated as a guardian of an ineoinpetent adult child pursuant to section 1337.09 or
2111.121 of the Revisecl Code shall have preference in appointment over a person applying to be
guardian if the person nominated is competent, suitable, and willing to accept the appointment, and
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if the ineompetent adult child does not have a spouse or an adult cliild and has not designated a
guardian prior to the court finding the adult child incompetent.

Effective Date: 01-14-1997; 2008 SB157 05-14-2008

R.C. 2111.13
TITLE 1211 XXI COURTS -- PROBATE -- JUVENILE
CHAPTER 2111: GUARDIANS; CONSERVATORSHiPS

2111.13 Ditties of guardian of person.

(A) When a guardian is appointed to have the custody and maintenance of a ward, and to have
charge of the education of the ward if the ward is a minor, the guardian's duties are as follows:

(1) To protect and control the person of the ward;

(2) To provide suitable maintenance for the ward when necessary, which shall be paid out of the
estate of such ward upon the order of the guardian of the person;

(3) To provide such maintenance and education for such ward as the amount of the ward's estate
justifies when the ward is a minor and has no fatlier or mother, or has a father or inother who fails to
maintain or educate the ward, whicli shall be paid out of such ward's estate upon the order of the
guardian of the person;

(4) To obey all the orders and judgments of the probate court touching the guardianship.

(B) Except as provided in section 2111.131 of the Revised Code, no part of the ward's estate shall
be used for the support, maintenance; or education of such ward unless ordered and approved by the

court.

(C) A guardian of the person may authorize or approve the provision to the ward of medical, health,
or other professional care, counsel, treatuient, or services unless the ward or an interested party files
objections with the probate coiut, or the court, by rule or order, provides otherwise.

(D) Unless a person with the right of disposition for a ward under section 2108.70 or 2108.81 of the
Revised Codc has made a decision regardiug whether or not consent to an autopsy or post-mor-Cem
examination on the body of the deceased ward under section 2108.50 of the Revised Code shall be
given, a guardian of thc person of a ward who has died may eonsent to the autopsy or post-mortem

examination .

(E) If a deceased ward did not have a guardian of the estate , the estate is not required to be
administered by a probate court, and a person with the right of disposition for a ward, as described
in section 2108.70 or 2108.81 of the Revised Code, has not made a decision regarding the
disposition of the ward's body or remains, the guardian of the person of the ward may autlrorize the
burial or cremation of the ward.
(F) A guardian who gives eonsent or authorization as described in divisions (D) and (E) of this
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seetion sha11 notify the probate court as soon as possible after giving the consent or authorization.

Effective Date: 09-22-2000; 10-12-2006

R.C. 4112.99
TITLE [41] XLI LABOR AND INDUSTRY
CIIAPTER 4112: CIVII. RIGHTS COMMISSION

4112.99 Civil penalty.

yTJhoever violates this chapte- is subject to a civil action for damages, injunctive relief, or any other

appropriate relief.

Effective Date: 07-06-2001

R.C. 5123.50 (D)
TITLE [511 Ll PUBLIC WELFARE
CHAP'I'ER 5123: DEPARTMENT OF MENTAL RETARDATION AND
DEVELOPMENTAL DISABILITIES

5123.50 Registry of employees guilty of abuse, neglect or misappropriation de6nitions.

As used in this section and sections 5123.51, 5123.52, and 5123.541 of the Revised Code:

(D) "Neglect" means, when there is a duty to do so, failing to provide an individual with any
treatment, care, goods, or services that are necessary to maintain the health and safety of the

individual.

R.C. 5123.601
TITLE [51] LI PUBLIC WELFARE
CHAPTER 5123: DEPARTMENT OF MENTAL RETARDATION AND
DEVELOPMENTAL DISABILITIES

5123.601 Oinbudsman section in legal rights service.

(A) As used in sections 5123.601 to 5123.604 of the Revised Code, "provider" meaus any person or
goveninlental agency that furnishes one or more services to one or more mentally retarded,
developrnentally disabled, or merrtally ill persons.

(B) There is hereby created witlihi the legal rights service the ombudsman section. 1'he
administrator of the legal rights seivice shall adopt rules in accordance with Chapter 119. of the
Revised Code establishing procedures for receiving complaints and eonducting investigations for
the purposes of resolving and mediating complaints from mentally retarded, developmentally
disabled, or rnentally ill persons, their relatives, their guardians, and interested citizens, publie
ofhcials, and governmental agencies or any deficiencies which come to its attention concerning any
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activity, practice, policy, or procedure it determines is adversely affecting or may adversely affect
the health, safety, welfaie, and civil or human rights of any mentally retarded, developmentally
disabled, or mentally ill persons. After initial investigation, the section may dccline to accept any
complaint it determines is frivolous, vexatious, or not made in good faith. The section shall atteinpt
to resolve the complaint at the lowest appropriate administrative level, imless otlierwise provided by
law. The procedures shall require the section to:

(1) Acknowledge the receipt of a complaint by sending written notice to the complainant no more
than seven days after it receives the complaint;

(2) When appropriate, provide written notice to the department of mental retardation and
developmental disabilities or the departnlent of inental health and any other appropriate agency
within seven days after receiving the coinplaint;

(3) Inimodiately refer a complaint made under this section to the department of mental retardation
and developmental disabilities and to any other appropriate governinental agency, whenever the
complaint involves an immediate and substantial threat to the health or safety of a mentally retarded
or developmentally disabled person, or to the department of inental health and to any other
appropriate gover-mnental agency, whenever the complaint involves an immediate and substantial
threat to the health or safety of a inentally ill person. The depa.rtment or an agency designated by the
department sliall report its findings and actions no later than forty-eight hours following its receipt
of the complaint.

(4) Witliin seven days after identifying a deficiency in the treatment of a mentally retarded,
developmentally disabled, or mentally ill person that pertains to misconduct, breach of duty, or
noncompliance with state or federal laws, local ordinances, or rules or regulations adopted under
those laws or ordinances that are administered by a governmental agency, refer the matter in writing
to the appropriate state agency. 'The state agency shall report on its actions and findings within
seven days of receiving the matter.
(5) Advise the eomplainant and any mentally retarded, developmentally disabled, or mentally ill
person mentioned in the complaint, rio more than thirty days after it receives the complaint, of any
action it has taken and of any opinions and recommendations it has witb respect to the complaint.

(6) Attempt to resolvc the eomplaint by using infornial teehniques of mediation, conciliation, and
persuasion. If the complaint eannot be resolved by the use of these informal techniques or if the act,
practice, policy, or procediire that is the subject of the complaint adversely affects the health, safety,
welfare, or civil or human rights of a mentally retarded, developmentally disabled, or mentally ill
person, the section may reeoimnend to the appropriate authorities or the administrator of the legal
rights service that appropriate actions be taken.

(7) Report its opiniotis or reeomnlendatioris to the parties involved after attempting to resolve a
complaint through informai teellniques of mediation, coneiliation, or persuasion. The section niay
request any party affected by the opinions or recomnlendations to nofify the section, within a time
period specified by the section, of any action the party has taken on the section's recommendations.

(C)1he section may make public any of its opinions or recommendations eoncerning a complauit,
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the responses of persons and governmental agencies to its opinions or recomrnendations, and any
act, practice, policy, or procedure that adversely affects or rnay adversely affect the health, safety,
welfare, or civil or human rights of a mentally retarded, developmentally disabled, or mentally ill

person.

(D) The section shall at all times maintain confidentiality under sections 5123.601 to 5123.604 of
the Revised Code concerning the identities of inentally retarded, developmentally disabled, or
mentally ill persons, complainants, witnesses, and other involved parties who provide it with
infonnation unless the person, in writing, authorizes the release of the information.

Nothing in this section shall prohibit the legal rights service frorn taking appropriate action when
the administrator detennines it is necessary.

(E) Whenever information is disclosed indicating the commission of a crime or a violation of
standards of professional conduct, the legal rights service slzall, within seven days of receiving the
complaint or identifying the information duiing its investigation, refer the matter to the atiorney
general, comity prosecutor, other law enforeeinent official, or regulatory board, as appropriate, to
investigate the crime or violation. The section may disclose any information peimitted by law that is
necessary to resolve the matter referred. The section shall monitor and maintain records on every
matter it refers under this division.

Effective Date: 07-01-1988

R.C. 5126.03
TITLE 1511 LI PUBLIC WELFARE
CHAPTER 5126: COUNTY BOARDS OF MENTAL RETARDATION AND
DEVELOPMENTAL DISABILITIES

5126.03 Direct services contract definitions.

As nsed in this section and in sections 5126.031 to 5126.034 of the Revised Code:
(A) "Direct services contract" means any legally enforceable agreement with an individual, agency,
or ottier entity that, pursuant to its terms or operation, may result in a payment from a county board
of mental retardation and developmental disabilities to an eligible person or to a meniber of the
immediate fanrily of an eligible person for services rendered to the eligible person. "Direct services
contract" includes a contract for supported living pursuant to sections 5126.40 to 5126.47 of the
Revised Code, family support services under section 5126.11 of the Revised Code, and
reimbursement for transportation expenses.

(B) "Eligible person" rneans a person eligible to receive services from a county board or from an
entity under contract with a county board.

(C) "Former board menlber" means a person whose service on the county board ended less than one
year prior to commencement of services under a direct services contraet.

(D) "Former employee" means a peison whose enrployment by the county board ended less than
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one year prior to commeticetnent of setvices under a direct services contract.

Effective Date: 03-13-1997; 2005 SBIO 09-05-2005

R.C. 5126.046
TITLE (51] LI PUBLIC WELFARE
CHAPTER 5126: COUNTY BOARDS OF MENTAL RETARDATION AND
Dli)VEL®PMENTAL DISABILITIES

5126.046 List of eligible entities to provide such habilltation, vocational, or community
employment services.

(A) Each countyboard of inental retardation atid developmental disabilities that has medicaid local
adniinistrative authority under division (A) of section 5126.055 of the Revised Code for
habilitation, vocafional, or coinmunity employment setvices provided as part ofhoxne and
community-based seivices shall create a list of all persons and government entities eligible to
provide such habilitation, vocational, or eomrnunity eniployment services. If the countyboard
chooses and is eligible to provide such habilitation, vocational, or cornmunity employinent services,
the cowity board shall include itself on the list. The county board shall make the list available to
each individual with tnental retardation or other developmental disability who resides in the county
and is cligible for such habilitation, vocational, or community employment services. The county
board shall also make the list available to such individuals' families.

An individual with mental retardation or other developmental disability who is eligible for

habilitation, vocafional, or community employment services may choose the provider of the

services.

(B) Each month, the department of inental retardation and developmental disabilities shall create a
list of all persons and government entities eligible to provide residential services and supported
living. The department shall include on the list all residential facilities licensed under section
5123.19 of the Revised Code and all supported living providers certified under section 5123.161 of
the Revised Code. The department shall distribute the monthly lists to county boards that have
local adininistrative authority rmder division (A) of section 5126.055 of the Revised Code for
residential services and supported living provided as part oPhome aud community-based services.
A county board that receives a list shall make it available to each individual with mental retardation
or other developmental disability who resides in the county and is eligible for such residential
services or supported living. The county board shall also make the list available to the fa7nilies of
those individuals.

An individual who is eligible for residential services or supported living may choose the provider of
the residential services or supported living.

(C) If a county board that has medicaid local administrative authority under division (A) of section
5126.055 of the Revised Code for home and connnunity-based services violates the right
established by this section of an individua1 to choose a provider that is qualified and willing to
provide services to the individual, the individual shall reeeive timely notice that the individual may
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request a hearing under section 5101.35 of the Revised Code.

(D) The departments of mental retardation and developmental disabilities and job and fainily
services shall adopt rules in accordance with Chapter 119. of the Revised Code goveining the
implementation of this section. The rules shall include procedures for individuals to cltoose their
servicc providers. The rules shall not be limited by a provider selection systein established under
section 5126.42 of the Revised Code, including any pool of providers createdpursuant to a
provider selection system.

Effective Date: 12-13-2001; 2007 1-lB119 06-30-2007

R.C. 5126.051
TITLE [511 LI PUBLIC WELFARE
CHAPTER 5126: COUNTY BOARDS OF MENTAL RETARDATION AND
DEVELOPMENTAL DISABILITIES

5126.051 Residential services and supported living services.

(A) To the extent that resources are available, a county board of inental retardation and
developmental disabilities shall provide for or arrange residential services and supported living for
individuals with inental retardation and developmental disabilities.

A county board may acquire, convey, lease, or sell property for residential services and supported
living and enter into loan agreements, nicluding mortgages, for the acquisition of such property. A
county board is not required to comply with provisions of Chapter 307. of the Revised Code
providing for competitive bidding or sheriff sales in the acquisition, lease, conveyanee, or sale of
property under this division, but the acquisition, lease, conveyance, or sale must be at fair market
value determined by appraisal of one or more disinterested persons appointed by the board.

Any action taken by a county boai-d under this division that will incur debt on the pai-C of the county
shall be taken in accordance with Chapter 133. of the Revised Code. A county board shall not incur
any debt on the part of the county without the prior approval of the board of county cominissioners.

(B)(1) To the extent that resources are available, in addition to sheltered employinent and work
activities provided as adult services pwsuant to division (A)(3) of section 5126.05 of the Revised
Code, a comity board of inental retardation and developmental disabilities may provide or arrange
for job training, vocational evaluation, and conimunity employment services to mentally retarded
and developmentally disabled individuals who are age eigliteen and older and not einolled in a
program or service under Chapter 3323. of the Revised Code or age sixteen or seventeen and
eligible for adult services under rules adopted by ttie director of inental retardation and
developmetital disabilities under Chapter 119. of the Revised Code. These services shall be
provided in accordance with the individual's individual service or habilitation plan and shall include
support services specified in the plan.

(2) A county board may, in cooperation with the Ohio rehabilitation services commission, seek
federal fiinds for job training and community employment.
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(3) A county board may contract with any agency, board, or other entity that is accredited by the
commission on accreditation of rehabilitation facilities to provide seivices. A county board that is
accredited by the commission on accreditation of rehabilitation facilities may provide services for
which it is certified by the comnzission.

(C) To the extent that resourecs are available, a county board nlay provide services to an individual
with mental retardation or other developinental disability in addition to those provided pursuant to
this section, section 5126.05 of the Revised Code, or any other section of this cliapter. The services
shall be provided in accordance witli the individual's habilitation or service plan and maybe
provided in collaboration with other entities of state or local government.

Effective Date: 06-06-2001

R.C. 5126.30
TITLE [51] LI PUBLIC WELFARE
CIIAPTER 5126: COUNTY BOARDS OF MENTAL RETARDATION AND
DEVELOPMENTAL DiSABII,ITIES

5126.30 Protective services for adnlts with mental retardation or developmental disability
definitions.

As used in sections 5126.30 to 5126.34 of the Revised Code:

(L) "Party" means all of the following:

(1) An adult who is the subject of a probate proceeding under sections 5126.30 to 5126.33 of the
Revised Code;

(2) A caretaker, unless otherwise ordered by the probate court;

(3) Any other person designated as a party by the probate court including but not liniited to, the
adult's spouse, custodian, guardian, or parent.
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42 USCS § 1396

§ 1396. Medicaid and CH1P Payinent and Access Commission

(a) Establishment. There is hereby establislied the Medicaid and CHIP Payment and Access
Cominission (in this section refeiTed to as "MACPAC").

(b) Duties.
(1) Review of access policies and amiual reports. MACPAC shall--

(A) review policies of tbe Medieaid program established under this title 142 USCS §§ 1396 et
seq.] (in this section referred to as "Medicaid") and the State Chihlren's Health Insurance Program
establislled under title XXI [42 USCS ssss 1397acz et seq.] (in this section referTed to as "CHIP")
affecting children's access to covered items and services, including topics described in paragraph
(2);

(B) make recommondations to Congress concerning such access policies;
(C) by not later than March 1 of each year (beginning with 2010), subinit ai-eport to Congress

containing the results of such reviews and MACPAC's recommendations eoneerriing such policies;
and

(D) by not later than June 1 of each year (beginning with 2010), submit a report to Congress
containing an exainination of issues affecting Medicaid and CHIP, including the implications of
changes in health care delivery in the United States and in the market for health care services on
such prograins.

(2) Specific topics to be reviewed. Specifically, MACPAC shall review and assess the following:
(A) Medicaid and CHIP paynient policies. Payment policies tnlder Medicaid and CHIP,

including--
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(i) the factors affecting expenditures for items and services in different sectors, including the
process for updating liospital, skilled nursing facility, physician, Federally-qualified healtlr center,
iw•al health center, and other fees;

(ii) payment mcthodologies; and
(iii) the relationsbip of such factors and inethodologies to access and quality of care for

Medicaid and CHIP beneficiaries.
(B) Interaction of Medicaid and CHiP payment policies with health carc delivery generally. The

effect of Medicaid and CH1P payment policies on access to items and services for children and
other Medicaid and CHIP populations other than under this title or title XXI [42 USCS §§ 1396 et
seq. or 1397aa et seq.] and the implications of changes in health care delivery in the United States
and in the general marlcet for health care items and services on Medicaid and CHIP.

(C) Other access policies. The eiTect of other Medicaid and CHIP policies on access to covered
itenis and services, including policies relating to transportation and language batriers.

(3) Creation of early-waining system. MACPAC shall create an early-warning system to identify
provider shortage areas or any other problems that threaten access to care or the health care status of
Medicaid aind CHIP beneficiaries.

(4) Cominents on certain secretarial reports. If the Secretary submits to Congress (or a committee
of Congi-ess) a report that is required by law and that relates to access policies, including with
respect to payment policies, under Medicaid or CHIP, the Secretary shall transmit a copy of the
report to MACPAC. MACPAC shall review the report and, not later than 6 montlis after the date of
submittal of the Secretary's report to Congress, shall submit to the appropriate committees of
Congress written comments on such report. Such eomments may include such recommendations as
MACPAC deems appropriate.

(5) Agenda and additional reviews. MACPAC shall eonsult periodically with the chairmen and
ranking minority niembers of the appropriate eommittees of Congress regarding MACPAC's agenda
and progress towards achieving the agenda. MACPAC may conduct additional reviews, and subinit
additional reports to the appropriate comniittees of Congress, from tiine to time on such topics
relating to the program under this title or title XXI [42 USCS St,¢ 1396 et seq. or ]397aa et seq.] as
may be requested by such chainnen and members and as MACPAC deems appropriate.

(6) Availability of reports. MACPAC shall transinit to the Secretary a copy of each report
submitted mtder this subsection and shall make such reports available to the public.

(7) Appropriate comrnittee of Congress. For purposes of this section, the terin "appropriate
comtnithees of Congress" means the Committee on Energy and Commerce of the House of
Representatives and the Cominittee on Finance of the Senate.

(8) Voting and reporting requirements. Witlz respect to each recommendation contained in a report
submitted mider paragraph (1), each member of MACPAC shall vote on the recommenda.tion, and
MACPAC shall include, by member, the results of that vote in the report containing the
recommendation.

(9) Examination of budget consequences. Before making any recommendations, MACPAC shall
examine the budget consequences of such reeoinmendations, directly or tlirough consultation with
appropriate expert entities.

(c) Membership.
(1) Number and appointlnent. MACPAC shall be composed of 17 members appointed by the

Comptroller General of the United States.
(2) Qualifrcations.
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(A) In general. The membership of MACPAC shall include individuals who have had direct
experience as enrollees or parents of enrollees in Medicaid or CHIP and individuals with national
recognition for their expertise in Federal safety net healtlt programs, health finance and economics,
actuarial science, health facility management, health plans and integrated delivcry systems,
reimbursement of health facilities, health information technology, pediatric physicians, dentists, and
other providers of lzealth services, and other related fields, who provide a mix of different
professionals, broad geographic representation, and a balance between urban and rural
represcntatives.

(B) Inclusion. The meinbership of MACPAC shall include (but not be limited to) physicians and
other health professionals, employers, third-party payers, and individuals with expertise in the
delivery of health services. Such membership shall also include consumers representing cliildren,
pregnant women, the elderly, and individuals with disabilities, cuiTent or former representatives of
State agencies responsible for administerhig Medicaid, and current or fornler representatives of
State agencies responsible for adrninistering CHIP.

(C) Majority nonproviders. Individuals who are directly nrvolved in the provision, or
management of the delivery, of items and services covered under Medicaid or CHIP shall not
constitute a majority of the membership of MACPAC.

(D) Ethical disclosure. The Comptroller General of the United States shall establish a system for
public disclosure by members of MACPAC of financial and other potential eonflicts of interest
relating to such members. Members of MACPAC shall be ti-cated as employees of Congress for
purposes of applying title 1 of the Ethics in Govetnment Act of 1978 [5 USCS Appx. §§ 101 et seq.]
(Public Law 95-521).

(3) Terms.
(A) In general. The terms of members of MACPAC sliall be for 3 years except that the

Comptroller General of the United States shall designate staggered terms for the members first
appointed.

(B) Vacancies. Any meniber appointed to fill a vacancy occurring before the expiration of the
terrn for which the member's predecessor was appoaited shall be appointed only for the remainder
of that term. A mernber may serve after the expiration of that member's term until a successor has
taken office. A vacancy in MACPAC shall be filled in the manner in which the original
appointment was made.

(4) Compensation. While serving on the business of MACPAC (including travel thue), a member
of MACPAC shall be entitled to compensation at the per diein equivalent of the rate provided for
level 1V of the Executive Schedule under section 53.15 of title 5, United States Code; and wliile so
serving away fi•om home and the member's regular place of business, a member may be allowed
travel expenses, as authorized by the Chairman of MACPAC. Physicians serving as personnel of
MACPAC may be provided a physician comparabiiity allowance by MACPAC in the samc manner
as Govermnent physicians may be provided such an allowance by an agency under section 5948 of
title 5, United States Code, and for such purpose subsection (i) of such section shall apply to
MACPAC in the sanle manner as it applies to the Tennessee Valley Authority. For pLnposes of pay
(other than pay of inembers of MACPAC) and employment benefits, rights, and privileges, all
personnel of MACPAC shall be treated as if they were employees of the United States Senate.

(5) Chairman; Vice Chairman. 'I'he Comptroller General of the United States sliall designate a
member of MACPAC, at the time of appointment of the mcmber as Chaii-man and a niembe• as
Vice Chairman for that term of appointment, except that in the case of vacancy of the Chairmanship

Appendix 13



or Vice Chairinanship, the Coinpttr-oller General of the United States may designate anotlier meinber
for the remainder of that mcmber's term.

(6) Meetings. MACPAC sliall meet at the call of the Chairman.

(d) Director and staff; experts and consultants. Subject to such review as the Comptroller General
of the Uruted States deems necessary to assure the efficient administration of MACPAC, MACPAC

may--

(1) employ and fix the compensation of an Executive Director (subject to the approval of the
Comptroller General of the United States) and such otlier personnel as may be necessary to carry
out its duties (without regard to the provisions of title 5, United States Code, governing
appointments in the competitive service);

(2) seek such assistance and support as may be required in the performance of its duties from
appropriate Federal deparhnents and agencies;

(3) enter into contracts or make other arrangements, as may be necessary for the conduet of the
work of MACPAC (without regard to section 3709 of the Revised Statutes (41 U.S.C. 5));

(4) make advance, progress, and other payments which relate to the work of MACPAC;
(5) provide transportation and subsistence for persons serving without compensation; and
(6) prescribe sucli rules and regulations as it deems necessary witli respect to the internal

organization and operation of MACPAC.

(e) Powers.
(1) Obtaining official data. MACPAC may secure directly from any department or agency of the

United States information necessary to enable it to carry out this section. Upon request of the
Chairman, the head of that department or agency shall funzish that infonnation to MACPAC on an
agreed upon schedulc.

(2) Data collection. In order to carry out its functions, MACPAC shall--
(A) utilize existuig information, both published and unpublished, where possible, collected and

assessed either by its own staff or under other arrangements made in accordance with this section;
(B) carry out, or award grants or contracts for, original research and expeiimentation, where

existing information is inadequate; and
(C) adopt procedures allowing any interested party to submit infonnation for MACPAC's use in

making reports and recointnendations.
(3) Access of GAO to information. The Comptroller General of the United States shall have

unrestrictcd access to all deliberations, records, and nonproprietary data of MACPAC, immediately
upon request.

(4) Periodic audit. MACPAC shall be subject to periodic audit by the Conlptroller General of the
tJnited States.

(f) Authorization of appropriations.
(1) Request for appropriations. MACPAC shall submit requests for appropriations in the same

manner as the Conlptroller General of the United States subinits requests for appropriations, but
amounts appropriated for MACPAC shall be separate from amounts appropriated for the
Coinptroller Generai of the United States.

(2) Authorization. There are authorized to be appropriated such sums as may be necessary to carry
out the provisions of this section.
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HISTORY:
(Aug. 14, 1935, ch 531,1'itle XIX, § 1900, as added Feb. 4,2009, P.L. 111-3, Title V, § 506(a),

123 Stat. 91.)

IIISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:
A prior § 1396 (Aug. 14, 1935, cli 531, Title XIX, § 1901, as added July 30, 1965, P.L. 89-97,

'1'itle I, Part 2, § 121(a), 79 Stat. 343; Dec. 31, 1973, P.L. 93-233, § 13(a)(1), 87 Stat. 960; July 18,
1984, P.L. 98-369, Division B, Title VI, Subtitle D, § 2663(j)(3)(C), 98 Stat. 1171), relating to
appropriations, was transferred to 42 USCS § 1396-1 by the coinpilers of the official United States

Code.

Effective date of section:
This section is effective on April 1, 2009, pursuant to § 3(a) of Act Feb. 4, 2009, P.L. 111-3,

which appears as a note to this section.

Other provisions:
Application of section. This section is applicable to child health assistance and medical

assistance provided on or after April 1, 2009, as provided by § 3(a) of Act Feb. 4, 2009, P.L. 111-3,
which appears as a note to this section.

Act Feb. 4, 2009; references to CHIP; Medicaid; Secretary. Act Feb. 4, 2009, P.L. 111-3, §
1(c), 123 Stat. 8 (effective on 4/1/2009, and applicable to child health assistance and medical
assistance provided on or after that date, as provided by § 3(a) of sucli Act, which appears as a note

to this section), provides:
" In this Act [for full classification, consult USCS Tables volumes]:

"(1) CHIP. The tenn'CHIP' means the State Children's Ilealth Insurance Program established
under title XXI of the Social Security Act (42 U.S.C. 1397aa et seq.).

"(2) Medicaid. The term 'Medi caid' means the program for medieal assistance established under
title XIX of the Social Security Act (42 U.S.C. 1396 et seq.).

"(3) Secretary. The term 'Secretary' ineans the Secretary of Health and Human Services.".
Children's Health Insurance Prograin Reauthorization Act of 2009; purpose. Act Feb. 4,

2009, P.L. 111-3, § 2, 123 Stat. 10 (effective on 4/1/2009, and applicable to child hcalth assistance
and medical assistance provided on or after that date, as provided by § 3(a) of such Act, which
appears as a note to this section), provides: "It is the purpose of this Act [for full classification,
consult USCS Tables volumes] to provide dependable and stable fundiug for children's health
insurance under titles XXI and XIX of the Social Secuiity Act [42 USCS §,¢ 1397aa et seq, and

1396 et seq.] in order to enroll all six million uninsured children who are eligible, but not enrolled,
for coverage today through such titles.".
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Act Feb. 4, 2009; general effective date; exception for State legislation; contingent effective
date; reliance on law. Act Feb. 4, 2009, P.L. 111-3, § 3, 123 Stat. 10, provides:

"(a) General effective date. Unless otherwise provided in this Act [for full classification, consult
USCS Tables volumes], subject to subsections (b) through (d), this Act (and the amendinents made
by this Act) [for full classification, consult USCS Tables volumes] shall take effect on April 1,
2009, and shall apply to child health assistance and niedical assistance provided on or after that
date.

"(b) Exception for State legislation. In the case of a State plan under title XIX [42 USCS §¢ 1396
et seq.] or State ehild health plan under XXI of the Social Secarity Act [42 USCS §¢ 1397aa et
seq.], which the Secretary of Health and Human Sezvices detennines requires State legislation in
order for the respective plan to meet one or more additional requirenlents imposed by ainendments
made by this Act [for full classification, consult USCS Tables volumes], the respective plan shall
not be regarded as failing to comply with the requirements of snch title solely on the basis of its
failure to meet such an additional requirement before the first day of the first calendar quarter
beginning after the close of the first regular session of the State legislatiire that begins after the date
of enactment of this Act. For purposes of the previous sentence, in the case of a State that has a 2-
year legislative session, each year of the session shall be considered to be a separate regnlar session
of the State legislature.

"(c) Coordination of CHII' fimding for Fiscal Year 2009. Notwithstanding any other provision of
law, insofar as funds have been appropriated under section 2104(a)(I 1), 2104(k), or 2104(1) of the
Social Security Act [42 USCS,¢ 1397dd(a)(11), (k), or (1)], as amended by section 201 o£Public
Law 110-173, to provide allotments to States under CHIP for fiscal year 2009--

"(1) any amounts that are so appropriated that are not so allotted and obligated before April 1,
2009 are rescinded; and

"(2) any amount provided for CHIP allotments to a State under this Act (and the amendments
made by this Act) [for full classification, eonsult USCS Tablcs voluines] for such fiscal year shall
be reduced by the amount of such appropriations so allotted and obligated before such date.

"(d) Reliance on law. Witli respect to amendments made by this Act (other than title V II) [for £nll
classification, consult USCS Tables voluines] that become effective as of a date--

"(1) such aniendments are effective as of such date whether or not regulations implementing
such amendments have been issued; and

"(2) Federal fuiancial paiticipation for medical assistance or child health assistance furnished
under title XIX or XXI [42 USCS §SS 1396 et seq. or 1397aa et seq.], respectively, of the Social
Seeurity Act on or after such date by a State in good faith reliance on such amendinents before the
date ofpromulgation of final regulations, if any, to carry out such ainendments (or before the date
of guidance, if any, regarding the implementation of such amendments) shall not be denied on the
basis of the State's failure to coinply with such regulations or gaidance.".

Model of interstate coordinated enrollment and coverage process. Act Feb. 4, 2009, P.L. 111-
3, Title II, Subtitle B, § 213, 123 Stat. 56 (effective on 4/1/2009, and applicable to child health
assistance and medical assistance provided on or after that date, as provided by § 3(a) of such Act,
which appears as 42 USCS§ 1396note), provides:

"(a) In general. In order to assure continuity of coverage o f low-income chiidren under the
Medicaid program and the State Children's Health Insurance Program (CHIP), not later than 18
montlis after the date of the enactment of this Act, the Secretary of Health and Huinan Services, in
consultation with State Medicaid and CHIP directors and organizations representing program
beneficiaries, shall develop a model process for the coordination of the enrollment, retention, and
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coverage under such programs of children who, because of migration of families, eniergeney
evacuations, natural or other disasters, public health emergencies, educational needs, or otherwise,
freqnently change their State of residency or otherwise are temporarily located outside of the State
of their residency.

°(b) Report to Congress. After development of such model process, the Secretary of Health and
Humati Services shall submit to Congress a report describing additional steps or authority needed to
niake furtlier improvements to coordinate the enrollment, retention, and coverage under CHIP and
Medicaid of children described in subsection (a).".

Improved accessibility of dental provider information to enrollees under Medicaid and
CHIP. Act Feb. 4, 2009, P.L. 111-3, Title V, § 501(f), 123 Stat. 88 (effective on 4/1/2009, and
applicable to child health assistance and medical assistance provided on or after that date, as
provided by § 3(a) of sueh Act, whieh appears as 42 USCS § 1396 note), provides:

"The Secretary shall--
°(1) work with States, pediatric dentists, aud otlier dental providers (including providers that are,

or are affiliated with, a school of dentistry) to include, not later than 6 months after the date of the
enactnient of this Act, on the Insure Kids Now website (http://www.insurekidsnow.gov/) and
hotline (1-877-KIDS-NOW) (or on any successor websites orhotlines) a current and accurate list of
all such dentists and providers within each State that provide dental services to children enrolled in
the State plan (or waiver) under Medicaid or the State child health plan (or waiver) under CH1P, and
shall ensure that such list is updated at least quarterly; and

"(2) work with States to include, not later than 6 months after the date of the enactment of this
Act, a description of the dental services provided under each State plan (or waiver) mlder Medicaid
and each State child health plan (or waiver) under CHIP on such Insure Kids Now website, and
shall cnsure that such list is updated at least annually.".

Deadline for initial appointments. Act Feb. 4, 2009, P.L. 111-3, Title V, § 506(b), 123 Stat. 95
(effective on 4/1/2009, and applicable to child health assistance and nzedical assistance provided on
or after that date, as provided by § 3(a) of such Act, which appears as a note to this section),
provides: "Not later than January 1, 2010, the Comptroller General of the United States shall
appoint the initial members of the Medicaid and CHIP Payment and Access Commission
established under section 1900 of the Social Security Act [this section] (as added by subsection

(a)).^^
Annual report on Medicaid. Act Feb. 4, 2009, P.L. 111-3, Title V, § 506(c), 123 Stat. 95

(effective on 4/1/2009, and applicable to child health assistance and medical assistance provided on
or after that date, as provided by § 3(a) of such Act, wliich appears as anote to this section),
provides: "Not later than January 1, 2010, and annually tliereafter, the Secretary, in consultation
with the Secretary of the Treasury, the Secretary of Labor, and the States (as defined for puiposes of
Medicaid), shall submit an annual report to Congress on the fmancial status of, enrollment in, and
spending trends for, Medicaid for the fiscal year ending on September 30 of the preceding year.".

No Federal fimding for illegal aliens; disallowance for unauthorized expenditures. Act Feb.
4, 2009, P.L. 111-3, Title VI, Subtitle A, § 605, 123 Stat. 100 (effective on 4/1/2009, and applicable
to child health assistance and medical assistance provided on or after that date, as provided by §
3(a) of such Act, which appears as a note to this section), provides: "Nothing in this Act [for full
classification, consult USCS Tables volumes] allows Federal payment for individuals who are not
legal residents. Titles XI, XIX, and XXI of the Social Security Act [42 USCS ^,S^ 1301 et seq., 1396
et seq., and 1397aa et seq.] provide for the disallowance of Federal financial pai-ticipation for
eizoneous expenditures under Medicaid and under CHIP, respectively.".
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NOTES:

Research Guide:

Annotations:
Propriety of'Federal Court's Abstention, Under Burfbrd v. Sun Oil Co., 319 U.S. 315,63S. Ct.

1098, 87L. Ed. 1424 (1943), as to Claim that State or Local Statnte or Regulation, or Application
Thereof, Violates Federal Constitution or Conflicts with Federal Statute or Regulation--Social
Welfare and Family Law Issues. 32 ALR Fed 2d 327.

Interpretive Notes and Decisions:
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Fiscal Note & Local Impact Statement
125 th General Assen2bly of Ohio

Ohio Legislative Service Commission
77 South High Street, 9" Floor, Colurnbus, OH 43215-6136 ¢ Phone: (614) 466-3615

^ inter,rei Web S'ite: http://www.lsc.state.oh.us/

BILL: Proposed Sub. S.B. 4 (LSC 125 0010-3) DATE: March 26, 2003

STATUS: In Senate Judiciary--Criminal Justice SPONSOR: Sen. Spada

LOCAL IMPACT STATEMENT REQUIRED: Yes

CONTENTS: Implements the recommendations of the IV1R(DD Victims of Crime Task Force, makes
related changes in the law, and provides a mechanism for the closing of developmeutal
centers of the Department of Mental Retardation and Developmental Disabilities that
involves hrdependent studies and public hearings

State Fiscal Highlights

STATE FUND F7r' 2003* FY 2004 FUTURE YEARS
General Revcnue Fund (G

Revenues I -0- Potential negligible
gain

Potential negligible gain

Expenditures -0- Minimal effect Minimal effect

Victims of Crinre/Re arations Fund ( l+und 402)
Revenues

I

-0- Potential negligible
gainI

Potential negligible gain

Expenditttres -0- -0- -0-
Note: The state fiscal year is July 1 tlu'ough June 30. For example, FY 2003 is July 1, 2002 - Jwic 30, 2003.
*This analysis assumes that the state will largely not experience any of the bill's fiscal effects until FY 2004.

o a MLi/DD Abuser Repistry. The bill expands the list of professional occupations that
must report suspicions of abuse or neglect to inelude supeiintendents, board members, or
employees of county boards of MR/DD. If tlrese individuals fail to report such cases, they
are eligible for inclusion on the Department's Abuser Registry. Consequently, there
might be an increase in the number of pefsons deemed eligible for the Registry, which in
turn could elevate the Department's administrative costs. However, any such costs would
likely be minimal armually, if that.

®® MR/DD Re„istry hearin Under current law, before being put on the Department of
Mental Retardation aald Developlnental Disabilities' (DMR) Abuser Registry, an accused
employee n>_ust have a public hearing pursuant to Chapter 119. of the Revised Code, even
if the individual does not request one. Tlre bill changes this requiretnent and allows DMR
to put a person's name on the Registry without a hearing, if the individual does not request
one. '1'hus, hearing costs could be reduced. It appears, however, that any annual savings
resulting from this provision would be tninimal, if that.

e® Sexual niisconduct notifcation. The bill requires DMR and all eounty boards of
MR/DD to notify all employees within 30 days of the effective date of this bill that any
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sexual conduct or contact with an individual with MR/DD is strictly prohibited. This
provision could increase administrative costs to both DMR and county boards of MR/DD
depending on the type of notification.

® Autopsv or no.st-n:ortem examination costs. Under cutrent law, DMR and eouuty
boards of MRJDD do not have the authority to request an autopsy or post-mortem
examination for individuals with MRIDD that die. Under the bill, DMR or a county board
can file a petition in comt seeking autliorization for the procedure. If the court autliorizes
an autopsy or post-mortem examination, the bill mandates that DMR or the county board
that requested the procedure pay the incurred expenses. Based on conversatlons with
DMR and the Ohio State Coroners' Association (OSCA), it appears that this provision
will not cause a signiHcant increase in the number of autopsies or post-mortem
examinations than would otherwise be performed under current law. Therefore, any fiscal
nnpact of this provision on DMR seetns utilikely to exceed minimal, if that, annually.

o® MIUDD develonmental center closure nzechani.sm. The bill provides a mechanism
for the closing of DMR developmental centers, including independent studies to be
performed by the Office of Budget and Management and the creation of the Mental
Retardation and Developmental Disabilities Developmeutal Center Closure Commission.
The occasional one-time administrative costs for OBM and the Commission to perfot-m
their duties under this provision of the bill appear unlilcely to exceed minitnal.

© a Incarceration eo,st.v. The number of additional offenders that might actually be
sentenced to prison annually as a result of the bill appears likely to be relatively small.
Thus, auy related increase in the Department of Rehabilitation and Correction's GRF-
funded incarceration and post-release control costs woald be no niore thatr minimal
azmually.

a a Conrt cost revenues. Given the relatively small munber of new couvictions expected,
any potential gain in annual court cost revenucs deposited to the credit of the state's GRF
and the Victims of Crime/Reparations Fund (Fund 402) is likely to be negligible.

Local Fiscal Highlights

L®CAL GOVERNMENT FY 2003 FY 2004 FUTURE YEARS
Counties and Munici alities

Revenues Potential increase, not Potential increase, not Potential increase, not
likely to exceed likely to exceed minimal likely to exceed mininlal

minimal
Expendittn-es Increase, possibly Increase, possibly Increase, possibly

exceeding minimalin exceeding minimalin exceeding minimalin

some jurisdictions some jurisdictions some jurisdictions
Note: For most local governments, the fiscal year is the calendar year. The school district fiscal year is July 1
through June 30,

®® MOUs and county boards ofMR/DD. The bill requires a eounty board of MR/DD to
prepare a memorandum of understanding (MOU) to coordinate investigations of abuse or
noglect. `I'he administrative burden in preparing the doctunent would likely increase costs
for county boards of MRIDD depending upon the iufrastntcture and level of cooperation
already in place.
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o s MOUs and local erinzinal justice systenes Qenerallu Based on the experience of
public children's services agencies (PCSAs) that established MOUs some time ago, it
appears very likely that the one-time expenses associated with establishing a MOU for
some local criminal justice systems will exceed miiumal, which means in excess of
$5,000. These local expenses are probably best viewed as largely an "opportunity cost."
It also seeins lilcely that these MOUs will involve some local criniinal justice systetns in
niore investigations and prosccutions than would otheiwise have been the case under
cutrent law and practice. Whether that level of activity will inerease the annual
expenditures of a given local criminal justice system more than mininially on an ongoing
basis is unccrtain.

e® Reports o/' abuse and nee[ect The bill adds to the list of individuals who act in an
official or professional capacity that are required to report larowledge or suspicion of
neglect or abuse to the public children's service agency, county board of MR/DD, or local
enforcement agency in which the individual resides. Consequently, the bill could increase
the number of reports of abuse or neglect. DMR believes that the increased number of
reports would not have a major fiscal impact since the Department and each county board
already have investigative units in place. Based on conversations with some of the
members of the MR/DD Victitns of Crime Task Force, the increased number of reported
suspicions of neglect, abuse, or exploitation should have, at most, a minimal annual fiscal
impact on any PCSA or county board of MR/DD.

e® Protective service plans. The bill requires county boards of MRJDD to develop
detailed protective service plans describing the services the county board will provide to
prevent further abuse, neglect, or exploitation. According to a number of superintendents
of county boards of MR/DD, county boards are already providing these setvices pursuaut
to a persott's individual service plan. Based on this observation, this provision appears
unlikely to create any direct and immediate fiscal effects for county boards or probate
courts.

® 0 Sexual rnisconduct notifu:ation. 7'he bill requires DMR and all county boards of
MR/DD to notify all employees within 30 days of the effective date of this bill that any
sexual conduct or contact with an individual with MR/DD is sttictly prohibited. This
provision could increase administrative costs to both DMR and county boards of MR/DD
depending on the type of notification.

®® Crinainal ofFenses. Based on a number of conversations, it appears that the nutnber of
offenders that will be charged, prosecuted, and sanctioned for "endangerment" or "failure
to report" as a result of the bill will be relatively small in any given local jurisdiction.
Assuming that were true, then the annual costs for a county and miuticipal criminal justice
system (investigation, prosecution, adjudieation, indigent defense, and sanctioning) to
dispose of these cases seems unlikely to exceed mitrimal.

a e Probate courts. 'lhe bill's modificatiott of provisions regarding a probate court's
involvement in the issuance of an order authorizing a county board of MR/DD to arrange
emergency services for an adult with mental retardation or a developmentat disability
appears likely to create little, if any, direct and inmrediate fiscal effects for the probate
court of any given county.

®® Snecial tesfifnoraial procedures. In the case of certain violations conunitted against
ehildren, the Revised Code crurently provides special testimonial procedures in criminal
and delinquent child proceedings. The bill enacts similar tnechanistns where the victim of
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specilled offenses is a functionally impaired person. As conrts should already have these
mechanisms in place for hancllnsg eertain violations committed against children, it appears
unlikely that the expansion of these special testimonial mechanisms would create more
than a minimal amrualcost for courts, if tliat.

e a Qualified interyretefs. The bill expands an existing provision requiring a coutt to
appoint aii interpreter to assist a party or witness to a legal proceednig that, because of an
impainnent, cannot readily undeistand or coinmunieate. Under current law, the comt
determines a reasonable fee for all such interpreter services, which are paid out of the
same funds as witness fees. As of this writing, the modification of this provision seems
unlikely to generate more than a minimal, if that, annual cost for courts.

o a Court cost and fne revenues. hs the matter of local revenues, as the likely number of
cases that could be created by the bill appears to be relatively small, any resulting gain in
court cost and fine revenues for a given county or inunicipality annually would not be
likcly to exceed miniinal.

o® County coroner notifcation. 'The bill requires the physician, ambulance service,
emergency squad, or law enforcement agency on the scene to notify the county coroner
when an individual with MR/DD dies, regardless of the circumstances. No such
requirement exists in current law. A{lcr conversations with the Ohio State Coroners'
Association, it appears that this provision could significantly increase the number of
coroner notifications. The cormty coroner, however, is still responsible for determining
which cases warrant coroner investigation. Thus, even thougli the number of notifications
will increase, the nnmber of coroner cases will not necessarily increase. Counties could
experience increased adnlinistrative costs if there are a nutnber of additional coroner
cases. I-lowever, it appears that any additional costs resulting from this provision would
be minimal.

a o Countp coroner autopsies and post-mortem exnfninations. The bill allows DMR or
a county board of MR/DD to request an autopsy or post-mortem examination if an
individual with MR/DD dies. Under current law, the cormty coroner makes the final
decision on the necessity of an autopsy or post-morten examination. If a coruity coroner
does not conduct an autopsy or post-mortem examination, the bill allows DMR or a
cormty board of MR/DD to file a petition in court seeking authorization. If the court
authorizes an autopsy or post-mortein examination, the bill mandates that DMR or the
county board that requcsted the procedure to pay the incrured expenses. Based on
conversations with DMR and the Ohio State Coroners' Association, it appears that this
provision will not cause a significant increase in the number of autopsies or post-xnortem
examinations than would otherwise be performed under curr-ent law. Consequently, any
fiscal impact of this provision on a given county seeins unlikely to exceed minimal, if tliat,
amlually.
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Detailed Fiscal Analysis

From a fiscal perspective, the bill contains two notable components as follows:

(1) (1) Implements recommendations made by the MR/DD Victims of Criune Task
Force that will primarily affect: (1) on the state level, the Department of
Mental Retardation and Developmental Disabilities (DMR), and (2) on the
local level, principally county boards of MRJDD, and county and municipal
criminal justice systems, including courts, law enforcement, and prosecutors.
There appears to be limited data readily available statewide on the
investigafion and prosecution of individuals for creating a risk of harm or
harming a person who has mental retardation or a developmental disability.
"I'hus, in conducturg this analysis, LSC fiscal staff has had to rely largely on
qualitative infoi-ination gleaned from conversations witb various professionals
who served on the MR/DD V ictims of Crime Task Force,

(2) (2) Provides a mechanisin for the closing of DMR developmental centers,
ineluding independent studies to be performed by the Office of Budget and
Matiagenrent and the creation of the Mental Retardation and Developmental
Disabilities Developmental Center Closure Commission.

DMR Abuser Re2istr„

Under cun-ent law, the MR/DD Abuser Registiy is used in cases in which there is
"clear and convincing" evidence that a departmental employee committed or was responsible
for the abuse, neglect, or misappropriation of an individual with MR/DD. Individuals put on
the Registry go tln-ough the administrative hearing process outlined in Chapter 119. of the
Revised Code. DMR is required to notify the accused employee of their right to request a
hearing. Cuirent law requires DMR to hold a hearing for all accused enlployees, even_ if the
employee does not request one. Upon a guilty verdict, the employee's nacne is then added to
the Registry and is proliibited fronr working in the MR/DD system as long as the employcc's
name remains on the Registry. Fiuthennore, eurrent law requires DMR to wait until any
criminal proceeding or collective bargaining arbitration concerning the same allegation has
concluded. If the employee is found not guilty, DMR is prohibited from putting the
employce's name on the Registry.

The bill changes many of thesc requirements. Under the bill, DMR could include
employees that are found not guitty in a criminal case or collective bargaining arbitration if
there is "clear and convincing" evidence that the employce conunitted or was responsible for
the abuse, neglect, or misappropriation of an individual with MR/DD. The bill also removes
the provision requiring a hearing for each accused einployce. If the accused does not timely
request a hearing after notification, the Director of DMR can put the employce's ntune on the
Registry if the "clear and convincing" standard is met.

Thus, the bill eould result in an increase in the nuniber of names placed on the
Registry, which would increase some administrative cost for the Department. Ilowever,
according to DMR, these provisions will not necessarily increase the number of individuals
on the registry, but could shorten the adjudication process. As a result, the Department could
experience, at most, a mininial annual savings in hearing costs if the number of hearings is
rcduced.
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MOUs and county boards ofMR/I2D

'ihe bill requires each county board of MR/DD to prepare a meinorandum of
understanding (MOU) to coordinate all investigations of abuse or neglect. The meniorandum
must set fortlr the normal operating procedrire for all concemed paities in the execution of
their respective duties. The MOU requires the involvement of local law enforccrnent, p-obate
judges, prosecutors, coroners, public children's service agencies (PCSAs), and any other
entity deemed necessary. Current law provides no such requiremeut.

Because the bill's requirement of a MOU is identical to that required of PCSAs, LSC
fiscal staff discussed the adrninistrative duties and time that would be involved in establishing
and maintaining a MOU with the Public Childron Services Association of Ohio (PCSAO).
Based on a conversation with PCSAO, it appears that the tirne required and the administrative
duty of coordinating all the entities involved in a MOU would likely increase costs for eounty
boards of MR/DD. However, spokespersons for county boards of MR/DD state that county
boards already have the infrastructure in place to handle this new roquirernent. LSC fiscal
staff's conversation with various interested parties also suggested that the establishment of
MOUs will improve the communication between the local MR/DD and criminal justice
systems and, as a result, likely will lead to more individuals being charged and successfully
prosecuted for creating a risk of harm or hanning a person who lias inental retardation or a
developmental disability.

Reports of abuse and neglect

Crurent law requires the reporting of all major unusual incidents (MUIs) to county
boards of MR/DD and DMR. MUls include abuse, neglect, hospitalization, death, and other
events that may significantly affect an individuai's life and quality of care. All reported
incidents are required to be investigated and reviewed to help prevent reoccurrence.
According to the DMR's MUURegishy Unit, the number of MUls reported has increased over
the last few years from 3,983 in 1998 to 14,116 in 2001. Aceording to the Department, this
increase is attributable to a heightened awareness and increased ernphasis on reporting. In
2001, DMR received 2,832 allegations of abuse, neglect, or thcft. Of those allegations, 798
were substantiated administratively as follows: 285 cases of physical abuse, 79 cases of
sexual abuse, 184 cases of neglect, 42 cases of exploitation, and 208 cases of
misappropriation. According to DMR, there were 4,163 allegations of abuse (sexual, verbal,
or physieal) or neglect in FY 2002 with a substantiation rate of approximately 14%.

The bill a<lds snpernltendents, board members, or ecnployees of county boards of
MR/DD to the list of professionals who act in an official capacity that are rcquired to report
all suspicions of abuse or negleet to the PCSA or local law enforcetnent in the county in
which the alleged victim resides. Each allegation is to be investigated by local law
enforeement or a county board of MR/DD, depending on the severity of the case, to
substantiate the claim. The fact that a case is adininistratively substantiated as luving
occurred docs not mean that enough evidence exists to justify prosecution. DMR has limited
data on the nutnber of cases that were prosecuted.

Based on conversations with sonic county boards of MR/DD, it appears that there
could be an increase in aruiual itrvestigation costs for both coutity boards of MR/DD and local
law enforcement. DMR believes that the increased number of reports would not have a major
fiscal impact since the Department and each county board already have investigative units in
place. Based on conversations with some of the members of the MR/DD Victims of Crime

Appendix 24



Tasic Force, tlre increased nuniber of reported suspicions of neglect, abuse, or exploitation
should have, at most, a minirnal annual fiscal impact on any PCSA or county board of
MR/DD.

Sexual misconduct notirication

The bill requires DMR and all county boards of MR/DD to notify all ernployees
within 30 days of the effective date of this bill that any sexual conduct or contact with an
individual with MR/DD is stiictly prohibited. This provision could 'uicrease administrative
costs to both DMR and county boards of MR/DD depending on the type of notification.

If an employee violates this provision, the employee can be included on the MR/DD
Abuser Registry. Thus, the bill could result in an increase in the number of names placed on
the Registiy, which would increase some administrative cost for the Department.

Protective service plan

Under current law, a probate court inay issue an order authorizing a county boai-d of
MR/DD to arrange emergeney services for an adult. The services are renewable for an
additional 14 days if the county board of MRlDD can show that a continuation is necessary.

The bill requires county boards of MR/DD to develop detailed protective service plans
describing the services the county board will provide to prevent further abuse, neglect, or
exploitation. The county board must submit the plan to the court for approval and the plan
may only be changed by a coutt order. The bill extends the provision of these services to six
months and allows the services to be renewed for an additional six months.

According to a number of superintendents of county boards of MR/DD, county boards
are already providing thesc services pursuant to an adult's individual service plan. Thus, the
protective service plan will not contaain new services for most individuals. Based on this
observation, this provision appears unlikely to create any direct and immediate fiscal effects
for cotntty boards or probate courts.

MR/DD developmental center closure mechanism

Following the Governor's announcement of the intended closure of a Department of
Mental Retardation and Developmental Disabilities developmental center, the bill requires the
following:

0 0'fhe announced closurc is to be placed on hold.

® o Not later than 90 days after the Governor's announcement, the Office of Budget
and Managemetrt (OBM) must conduct atr independent study of the Department's
developmental centers and of the Department's operation of the centers and prepare a
report of its findings.

e® Not later than the date on which OBM is required to complete its report, the
Mental Retardation and Developmental Disabilities Devclopmentat Center Closrue
Connnission inust be created.

a o The Commission will consist of seven appointed members (two Senate members,
two House members, an(I tlu'ce private executives with expertise in facility utilization),
who serve without compensation.
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•• Not later than 90 days after it receives the OBM report, the Commission is
required to prepare a report containing its recommendations to the Governor.

•• The Governor has the option of following the Commission's recommendations,
proceeding with the previously announced closure or closures, or deciding not to close
any center.

•• Upon the Governor's making of that decision, the Commis.sion ceases to exist, and
would be recreated in the future only if the Governor subsequently makes an official,
public announcement to close one or more developmental centers.

The occasional one-time administrative costs for OBM and the Commission to perform
their duties under this provision of the bill appear unlikely to exceed ininimal.

MOUs and local erinzinal justice systems generally

The bill will essentially require county and municipal criminal justice systems to
establish and maintain formal agreenients (MOUs) with county boards of MRIDD. These
agreements will facilitate the sharing of infortnation, with the intent of better protccting
individuals with mental retardation or a developmental disability and improving the
investigation and prosecution of persons who liave hanned or endangered such individuals.

Based on the experience of PCSAs that established such agreements some time ago, it
appears very likely that the one-time experses associated with establishing a MOU for sonie
local crhuinal justice systems will exceed miniinal, which mevLs in excess of $5,000. These
local expenses are probably best viewed as largelyan "opportunity cost." In other words,
various local criminal justice participants will absorb this task within their existhig mix of
duties and responsibilities, and most likely will have to delay as appropriate the performance
of some of those ottrer duties and responsibilities. If one were able to then put a price (time
spent) on that one-time involvement across all of the criminal justice participants, then, in
sonie local jurisdictions, it likely would exceed minitnal.

It also seems likely that thcse MOUs will involve some local criminal justice systetns
in more investigations and proseeutions tlian would otlrerwise have been the case under
cun-ent law and ptactice. Whether that level of activity will increase the amiual expenditures
of a given local criminal justice system more than tninimaliy on an ongoing basis is uncertain.

Crintiread offenses

The bill makes the following notable chauges to the state's criminal law:

(1) (1) Creates the offense of "ettdatrgering a functionally impaired person," a
misdemeanor of the first degree.

(2) (2) Creates the offense of "patient endangerment," a misdemeatior of the first
degree. All subsequent violations are a felony of the fifth degree.

(3) (3) Revises existing penalties for specified violations of the reporting law and
expands the persons to whom the reporting law applies. A violation is a
misdenieanor of the fourth degree or, if the abuse or neglect constitutes a
felony, a misdemeanor of the second degree.

The sentences and fines associated with those offense levels under cutrent law,
unchanged by the bill, are summarized in Table 1 below.

Appendix 26



Table I
Existing Sentences & Fines for Certain Offense Levels

Offense Level Maximum Fine Maximum Term

Felony 5th degree $2,500 6-12 month definite prison term

Misdemeanor 1st degree $1,000 6 month jail stay

Misdemeanor 2nd degree $750 90 day jail stay

Misdemeanor 4th degree $250
. ._. .._. .._.._ . _ . _

30 day jail stay
. __-J

According to a detective with the Columbus Police Department who investigates cases
involving allegations that a person with mental retardation or a developmental disability has
been victimized, current law does not cover caretaker recklessness. Thus, law enforcement
can take no action unless physical hann occurs, regardless of the fact that the person rnay
have been in danger. The bill addresses this issue by creating au offense that is comparable to
the child endangermcnt statute.

The law currently requires certain individuals ("mandated reporters"), such as medical
professionals, teachers, social workcrs, and MR/DD etnployees, to report suspected cases of
abuse, neglect and exploitation. This statute differs from the children's protective services
statute in that it does not require mandated reporters to report when an individual with
MR/DD faces a threat of pliysical or mental wound, injury, disability, or condition of a nature
that reasonably indicates abuse or neglect. The bill amends this provision to include these
situations and enhances the penalties associated with the failure to report.

As noted, there must be proof of serious haim before a charge can be filed. By
including langruige that makes placing a person at substautial risk a criminal act, law
enforcement officials should be ablo to charge an individual when there is no clear evidence
of abuse. Prosecutors will then, theoretically, be able to more effectively prosecute such
cases. Based on a conversation with the Ohio Prosecuting Attorneys Association, as well as
the chief assistant prosecutor of Cuyahoga County, it appears that the number of offenders
that will be charged, prosecuted, and sanetioned for "endangerment" or "Pailure to report" as a
result of the bill will be relatively stnall in any given local jurisdiction. Assuming tiiat were
true, then the atmual costs for a county and municipal criminal justice system (investigation,
prosecution, adjudication, indigent defense, and sanctioning) to dispose of these cases seenzs
unlikely to exceed minimal. And in the matter of local revenues, as the likely number of
cases that could be created by the bill appears to be relatively small, any resulting gain in
court cost and fine revenues for a given county or municipality ainsually would not be likely
to exceed minimal either.

State ittcarceration costs

It is possible as a result of the bill that a few more offenders could end up being
sentenced to prison, which would inerease the Department of Rehabilitation and Correction's
(DRC) annual inearceration and post-release control costs. The number of additional
offenders, however, that might actually be senteticed to prison atmually appears likely to be so
small that any related increase in DRC's GRF-fimded incarceration and post-release control
costs would be no morc than minirnal annually.
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State court cost revenues

As a result of the bill, it is possible that some individuals, who may not have been
prosecutcd and convicted under existing law, will be prosecuted and sanctioned. This
outcome creates the possibility that the state may gain locally collccted court cost revenues
that are deposited to the credit of the GRF and the Victims of CrimelReparations Fund (Ftmd
402). As the number of affected offenders appears to be very small, the amount of court cost
moneys that those state funds will gain annually is likely to be negligible.

Probate courts

The bill's modifieation of provisions regarding a probate court's involvement in the
issuance of an order authorizing a county board of MR/DD to atrange einergency services for
an adult with mental retardation or a developmental disability appears likely to create little, if
any, direct and imniediate fiscal effects for the probate court of any given county.

Special testimonial nrocedures

In the casc of certain violations committed against children, the Revised Code
currently provides special testimonial procedures in criminal and delinquent child
proceedings. The bill enacts similar tnechatiisms where the victim of specified offenses is a
functionally impaired person. As courts should already have these mechanisns in place for
handling certain violations cornmitted against children, it appears unlikely that the expansion
of these special testirnonial mech.2nisms would create more than a minimal annual cost for
courts, iftl at.

Oualifred inte^reters

The bill expands an existing provision requiring a court to appoint an interpreter to
assist a party or witness to a legal proceeding that, because of an impairment, cannot readily
understand or cotnmunieate. Under cun-ent law, the court deternlines a reasonable fee for all
such interpreter services that are paid out of the same funds as witness fees. The interpreter
could be a family member or caretaker that is able to aid thc parties in formulating methods of
questioning the person and interpretittg the person's answers. One example would be in the
case of a person with autistn. As of this writing, the modiFeation of this provision seems
unlikely to generate rnore than a minimal, if that, annual cost for coutts.

County coroner notification

Under cinrent law, when a county coroner is notified of a death, the coroner decides,
based on the circumstances, whether the case sha.dd be investigated by the coroner's office.
If a casc is deemed a coroner's case, the couttty coroner tnust go into the field, examine the
body, determine possible cause of death, and sign the deatlr certilieate. If a case is not
deemed a coroner's case, the physician on the scene is responsible for the above
responsibilities.

The bill requires that the county coroner be notified anytime a person witli MR/DD
dies, regardtess of the citroumstances. The physician called in attendance, emergency squad,
or law enforecment officer who obtains kttowledge of the death arising from the person's
dnties is responsible for notification. According to DMR, 735 individuals with MR/DD died
in calendar year 2002. There are over 61,000 individuals with MR/DD in Ohio.
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After conversations with the Ohio State Coroners' Association (OSCA), it appears that
this provision could significantly increase the nuniber of coroner notifications. 'I'he county
coroner, however, is still responsible for determining which cases warrant further
investigation by the coroner. Thus, even though the number of notifications will increase, the
number of coroner cases will not necessarily increase. Counties could experience increased
administrative costs if there are a number of additional coroner cases. However, it appears
that any additional costs resulting from this provision would be minimal.

CoUntV coPo7aeP autopsies and post-Storfeii2 examinations

Section 313.131 of the Revised Code gives the county coroner authority to detemiine
when an autopsy or post-mortem examination is neccssary. The county in which the death
occmred pays the costs associated with an autopsy or post-mortem examination. According
to OSCA, the average cost of an autopsy ranges between $800 and $1,500. DMR reported
15 adverse or accidental deaths in FY 2001 and 29 in FY 2002.

The bill requires that the county coroner be notified any tiine an individual with
MRIDD dies. If a county coroner decides an autopsy or post-rnortein examination is not
necessary, DMR or a county board of MR/DD can file a petition in court seeking
authorization for an autopsy or post-mortem examination. If the court author-izes an autopsy
or post-mortem examination, the bill mandates that DMR or the county board that requested
the procedure to pay the incuiTed expenses

Based on conversations with DMR and OSCA, it appcars that this provision will not
cause a significant increase in the number of autopsies or post-mortem examinations thati
would otherwise be performed mider eurrent taw. Consequently, any fiscal impact of this
provisioi on the Department or a given county seems unlikely to exceed minimal, if that,
annually.

LSCfiscaCstaff:` HollyWils•on,Budget.4nalyst
Clay Weidner, BudgetAr3alyst
.Tanaie Slotten, Budget Analyst
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(125th General Assembly)
(Amended Senate Bill Number 178)

AN ACT
To amend sections 109.572, 313.12, 2108.50, 2151.421, 2311.14, 2930.03, 5120:173,
5123.081, 5123.50, 5123.51, 5123.61, 5123.99, 5126.28, 5126.30, and 5126.33 and to enact
sections 2108.521, 2152.821, 2903.341, 2930.061, 2945.482, 2945.491, 5123.032, 5123.541,
5123.542, 5123.614, 5126.058, 5126.331, 5126.332, and 5126.333 of the Rcvised Code to
implement the recommendations of the NIIZ(DD Victims of Crime Task Force, to make
related changes in the law, to provide a mechanism for the closing of developmental
centers of the Department of Mental Retardation and Developmental Disabilities that
involves independent studies and public hearings, and to declare an emergency.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 109.572, 313.12, 2108.50, 2151.421, 2311.14, 2930.03,
5120.173, 5123.081, 5123.50, 5123.51, 5123.61, 5123.99, 5126.28, 5126.30, and 5126.33 be
amended and sections 2108.521, 2152.821, 2903.341, 2930.061, 2945.482, 2945.491,
5123.032, 5123.541, 5123.542, 5123.614, 5126.058, 5126.331, 5126.332, and 5126.333 of the
Revised Code be enacted to read as follows:

Sec. 109.572. (A)(] ) Upon receipt of a request pursuant to section 2151.86, 3301.32,
3301.541, 3319.39, 5104.012, 5104.013, or 5153.111 of the Revised Code, a completed fonn
preseribed pursuant to division (C)(1) of this section, and a set of fingerprint impressions
obtained in the manner described in division (C)(2) of this section, the superintendent of the
bureau of criniinal identification and investigation shall conduct a criminal records check in
the manner described in division (B) of this section to determine whether any information
exists that indicates that the person who is the subject of the request previously has been
convicted of or pleaded guilty to any of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903,11, 2903.12, 2903.13,
2903.16, 2903.21, 2903.34, 2905.01, 2905.02, 2905.05, 2907.02, 2907.03, 2907.04, 2907.05,
2907.06, 2907.07, 2907.08, 2907.09, 2907.21, 2907.22, 2907.23, 2907.25, 2907.31, 2907.32,
2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 2919.12, 2919.22,
2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.04, 2925.05, 2925.06,
or 3716.11 of the Revised Code, felonious sexual penetration in violation of former section
2907.12 of the Revised Code, a violation of section 2905.04 of the Revised Code as it existed
prior to July 1, 1996, a violation of section 2919.23 of the Revised Code that would have been
a violatlon of scetion 2905.04 of the Revised Code a.s it existed prior to July 1, 1996, had the
violation been committed prior to that date, or a violation of section 2925.11 of the Revised
Code that is not a minor diug possession offense;

(b) A violation of an existing or formei-law of this state, any other state, or the United States
that is substantially equivalent to any of the offenses listed in division (A)(1)(a) of this
section.

(2) On receipt of a request pursuant to section 5123.081 of the Revised Code with respect to
an applicant for employment in any position with the departinent of mental retardation and
developmental disabilities, pursuant to section 5126.28 of the Revised Code with respect to an
applicant for employment in any position with a county board of mental retardation ancl
developmental disabilities, or pursuant to section 5126.281 of the Revised Code with respect
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to an applicant for employment in a direct services position with an entity contracting with a
county board for employment, a completed form prescribed pursuant to chvision (C)(1) of this
section, and a set of fmgerprint impressions obtained in the manner described in division
(C)(2) of this section, the superintendent of the bureau of criminal identification and
investigation shall eonduct a criminal records check. The superintendent shall conduct the
criminal records check in the manner described in division (B) of this section to determine
whether any infoimation exists that indicates that the person who is the subject of the request
has been convicted of or pleaded guilty to any of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2903.12, 2903.13,
2903.16, 2903.21, 2903.34, 2903.341, 2905.01, 2905.02, 2905.04, 2905.05, 2907.02, 2907.03,
2907.04, 2907.05, 2907.06, 2907.07, 2907.08, 2907.09, 2907.12, 2907.21, 2907.22, 2907.23,
2907.25, 2907.31, 2907.32, 2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11,
2911.12, 2919.12, 2919.22, 2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 2925.03,
or 3716.11 of the Revised Code;

(b) An existing or foimer municipal ordinance or law of this state, any other state, or the
United States that is substantially equivalent to any of the offenses listed in division (A)(2)(a)
of this section.

(3) On receipt of a request pursuant to section 173.41, 3712.09, 3721.121, or 3722.151 of the
Revised Code, a completed fonn prescribed pursuant to division (C)(1) of this section, and a
set of fmgerprint irnpressions obtained in the manner described in division (C)(2) of this
section, the supeiintendent of the bureau of criminal identification and investigation shall
conduct a criminal records check with respect to any person who has applied for employment
in a position that involves providing direct care to an older adult. The superintendent shall
conduet the criminal records check in the manner deseribed in division (B) of this section to
deternvne whether any information exists that indicates that the person who is the subject of
the request previously lias been convicted of or pleaded guilty to any of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2903.12, 2903.13,
2903.16, 2903.21, 2903.34, 2905.01, 2905.02, 2905.11, 2905.12, 2907.02, 2907.03, 2907.05,
2907.06, 2907.07, 2907.08, 2907.09, 2907.12, 2907.25, 2907.31, 2907.32, 2907.321,
2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 2911.13, 2913.02, 2913.03,
2913.04, 2913.11, 2913.21, 2913.31, 2913.40, 2913.43, 2913.47, 2913.51, 2919.25, 2921.36,
2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.11, 2925.13, 2925.22, 2925.23, or
3716.11 of the Revised Code;

(b) An existing or former law of this state, any other state, or the United States that is
substantially equivalent to any of the offenses listed in division (A)(3)(a) of this section.

(4) On receipt of a request pursuant to section 3701.881 of the Revised Code with respect to
an applicant for employment with a hoine hcalth agency as a person responsible for the care,
custody, or control of a child, a completed form prescribed pursuant to division (C)(1) of this
section, and a set of fingerprint impressions obtained in the manner described in division
(C)(2) of this section, the superintendent of the bureau of crinzinal identification and
investigation shall conduct a ciiminal records check. The superintendent shall conduct the
criminai records check in the rnanner described in clivision (B) of this section to determine
whether any information exists tliat indicates that the person who is the subjoct of the request
previously has been convicted of or pleaded guilty to any of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2903.12, 2903.13,
2903.16, 2903.21, 290334, 2905.01, 2905.02, 2905.04, 2905.05, 2907.02, 2907.03, 2907.04,
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2907.05, 2907.06, 2907.07, 2907.08, 2907.09, 2907.12, 2907.21, 2907.22, 2907.23, 2907.25,
2907.31, 2907.32, 2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911.12,
2919.12, 2919.22, 2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.04,
2925.05, 2925.06, or 3716.11 of the Revised Code or a violation of section 2925.11 of the
Revised Code that is not a minor drug possession offense;

(b) An existing or fonner law of this state, any other state, or the United States that is
substantially equivalent to any of the offenses listed in division (A)(4)(a) of this section.

(5) On receipt of a request pursuant to section 5111.95 or 5111.96 of the Revised Code with
respect to an applicant for employment with a waiver agency participaling in a department of
job and family services adiniriistered home and community-based waiver program or an
independent provicler participating in a department administered home and oommunity-based
waiver program in a position that involves providing home and community-based waiver
services to consumers with disabifities, a completed form prescribed pursuant to division
(C)(1) of this section, and a set of fmgerprint impressions obtained in the mauner described in
division (C)(2) of this section, the superintendent of the bureau of criminal identification and
investigation shall conduct a criminal records check. The superintenclent shall conduct the
criminal records check in the manner described in division (B) of this section to detennine
whether any information exists that indicates that the person who is the subject of the request
previously has been convicted of or pleaded guilty to atry of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.041, 2903.11, 2903.12,
2903.13, 2903.16, 2903.21, 2903.34, 2905.01, 2905.02, 2905.05, 2905.11, 2905.12, 2907.02,
2907.03, 2907.04, 2907.05, 2907.06, 2907.07, 2907.08, 2907.09, 2907.21, 2907.22, 2907.23,
2907.25, 2907.31, 2907.32, 2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11,
2911.12, 2911.13, 2913.02, 2913.03, 2913.04, 2913.11, 2913.21, 2913.31, 2913.40, 2913.43,
2913.47, 2913.51, 2919.12, 2919.24, 2919.25, 2921.36, 2923.12, 2923.13, 2923.161, 2925.02,
2925,03, 2925.04, 2925.05, 2925.06, 2925.11, 2925.13, 2925.22, 2925.23, or 3716.11 of the
Revised Code, felonious sexual penetration in violation of foimer section 2907.12 of the
Revised Code, a violation of section 2905.04 of the Revised Code as it existed prior to July 1,
1996, a violation of section 2919.23 of the Revised Code that would have been a violation of
section 2905.04 of the Revised Code as it existed piior to July 1, 1996, had the violation been
committed prior to that date;

(b) An existing or fonner law of this state, any other state, or the United States that is
substantially equivalent to any of the offenses listed in division (A)(5)(a) of this section.

(6) On receipt of a request pursuant to sectiotr 3701.881 of the Revised Code with respect to
an applicant for enzployment with a hoine heatth agency in a position that involves provicGng
direct care to an older adi.ilt, a completed form prescribed piusuant to division (C)(1) of this
section, and a set of fingerptint impressions obtained in the manncr described in division
(C)(2) of this section, tlic superintendent of the bureau of criininal identification and
investigation shall conduct a criminal records eheck. The supeiintendent shall condunt the
criminal records check in the mamler described in division (B) of this section to determine
whether any information exists tlut indicates that the person who is the subject of the request
previously has been convicted of or pleaded guilty to any of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2903.12, 2903.13,
2903.16, 2903.21, 2903.34, 2905.01, 2905.02, 2905.11, 2905.12, 2907.02, 2907.03, 2907.05,
2907.06, 2907.07, 2907.08, 2907.09, 2907.12, 2907.25, 2907.31, 2907.32, 2907.321,
2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 291112, 2911.13, 2913.02, 2913.03,
2913.04, 2913.11, 2913.21, 2913.31, 2913.40, 2913.43, 2913.47, 2913.51, 2919.25, 2921.36,
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2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.11, 2925.13, 2925.22, 2925.23, or
3716.11 of the Revised Code;

(b) An existing or former law of this state, any other state, or the 1Jnited States that is
substantially equivalent to any of the offenses listed in division (A)(6)(a) of this section.

(7) When conducting a criminal reeords check upon a request pursuant to section 3319.39 of
the Revised Code for an applicant who is a teaeher, in addition to the detennination made
under division (A)(1) of this section, the superintendent shall determine whether any
information exists that indicates that the person who is the subject of the request previously
has been convicted of or pleaded guilty to any offense specified in section 3319.31 of the
Revised Code.

(8) When conclueting a criminal records check on a request pursuant to section 2151.86 of the
Revised Code for a person who is a prospective foster caregiver or who is eighteen years old
or older and resides in the home of a prospective foster caregiver, the superintendent, in
addition to the determination made under division (A)(1) of this section, shall detennine
whether any infonnation exists that indicates that the person has been convicted of or pleaded
guilty to a violation of:

(a) Section 2909.02 or 2909.03 of the Rcvised Code;

(b) An existing or former law of this state, any other state, or the United States that is
substantially equivalent to section 2909.02 or 2909.03 of the Revised Code.

(9) Not later than thirty days after the date the superintendent receives the request, coinpleted
form, and fingerprint impressions, the superintendent shall send the person, board, or entity
that made the request any information, other than infonnation the dissemination of which is
prohibited by federal law, the superintendent determines exists with respect to the person who
is the subject of the request that indicates that the persotr previously has been convicted of or
pleaded guilty to any offense listed or described in division (A)(1), (2), (3), (4), (5), (6), (7),
or (8) of this section, as appropriate. The superintendent shall send the person, board, or entity
that made the request a copy of the list of offenses specified in division (A)(1), (2), (3), (4),
(5), (6), (7), or (8) of this section, as appropriate. if the request was made under section
3701.881 of the Revised Code with regard to an applicant who may be both responsible for
the care, custody, or control of a child and involved in providing direct care to an olcler adult,
the superintsndent shall provide a list of the offenses specified in divisions (A)(4) and (6) of
this section.

(B)'fhe superintendent shall conduct any ciirninal reeords check requested under section
173.41, 2151.86, 3301.32, 3301.541, 3319.39, 3701.881, 3712.09, 3721.121, 3722.151,
5104.012, 5104.013, 5111.95, 5111.96, 5123.081, 5126.28, 5126.281, or 5153.111 of the
Revised Code as follows:

(1) The superintendent shall review or cause to be reviewed any relevant infoimation gathered
and compiled by the bureau under division (A) of section 109.57 of the Revised Code that
relates to the person who is the subject of the request, including any relevant infonnation
contained in records that have been sealed under section 2953.32 of the Revised Code;

(2) If the request received by the superintendent asks for informatioti froni the federal bureau
of investigation, the superintendent shall request from the federal bureau of investigation any
infomia.tion it has with respect to thc person who is the subject of the request and shall review
or cause to be reviewed any infoimation the superintendent receives from that bureau.
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(C)(1) The superintendert sliall prescribe a form to obtain the information noeessary to
conduct a crirninal records check froin any person for whom a ciiminal records check is
required by section 173.41, 2151.86, 3301.32, 3301.541, 3319.39, 3701.881, 3712.09,
3721.121, 3722.151, 5104.012, 5104.013, 5111.95, 5111.96, 5123.081, 5126.28, 5126.281, or
5153.111 of the Revised Code. '1'he form that the superintendent prescribes pursuant to this
division may be in a tangible fornnat, in an electronic format, or in both tangible and
electronic fonnats.

(2) The superintendent shall prescribe standard impression sheets to obtain the fingetprint
impressions of any person for whom a criminal records check is required by section 173.41,
2151.86, 3301.32, 3301.541, 3319.39, 3701.881, 3712.09, 3721.121, 3722.151, 5104.012,
5104.013, 5111.95, 5111.96, 5123.081, 5126.28, 5126.281, or 5153.111 of the Revised Code.
Any person for whom a records check is requirod by any of those sections shall obtain the
fmgerprint impressions at a county sheriff s office, inunicipal police department, or any other
entity with the ability to rnake fingerprint impressions on the standard impression shcets
prescribed by the superintendent. The office, depa.rtment, or entity may charge the person a
reasonable fee for malcing the impressions. The stan(lard iunpression sheets the superintenclent
presciibes pursuant to this division may be in a tangible format, in an electronic format, or in
both tangible and electronic fonnats.

(3) Subject to division (D) of this section, the superintendent shall prescribe aud charge a
reasonable fee for providing a criminal records check requested under section 173.41,
2151.86, 3301.32, 3301.541, 3319.39, 3701.881, 3712.09, 3721.121, 3722.151, 5104.012,
5104.013, 5111.95, 5111.96, 5123.081, 5126.28, 5126.281,, or 5153.111 of thc Revised Code.
'I'he person making a criminal reeords request rmder section 173.41, 2151.86, 3301.32,
3301.541, 3319.39, 3701.881, 3712.09, 3721.121, 3722.151, 5104.012, 5104.013, 5111.95,
5111.96, 5123.081, 5126.28, 5126.28 1, or 5153.111 of the Revised Code shall pay the fee
prescribed pursuant to this division. A person making a request under section 3701.881 of the
Revised Code for a critninal records check for an applicant who tnay be botli responsible for
the care, custody, or control of a child and involved in providing direct care to an older adult
shall pay one fee for the request.

(4) The superintendent of the bureau of crirninal identification and investigation niay
prescribe methods of forwarding fingerprint impressions and information nacessary to
conduct a criminal records check, which methods shall include, but not be limited to, an
electronic method.

(D) A detennination whether any infonnation exists that indieates that a person previously has
been convicted of or pleaded guilty to any offense listed or described in division (A)(1)(a) or
(b), (A)(2)(a) or (b), (A)(3)(a) or (b), (A)(4)(a) or (b), (A)(5)(a) or (b), (A)(6), (A)(7)(a) or (b),
or (A)(8)(a) or (b) of this section that is made by the superintendent with respect to
infonnation considcred in a eriminal records check in accordance witlz this section is valid for
the person who is the subject of the critninal rceords check for a period of one year fi•om the
date uponwhich the superintendent makes the deteiniination. During the period in which the
determination in regard to a pcrson is valid, if another request under this section is made for a
crim_inal records cheek for that person, the snperintendent shall provide the inforniation that is
the basis for the superintendent's initial detenniiration at a lower fee than the fee prescribed
for the initial criminal records check.

(E) As used in this section:
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(1) "Criminal records check" means any criminal reeords chcck conducted by the
superintendent of the bureau of crirninal identification and investigation in accordance with
division (B) of this section.

(2) "Home and commnnity-based waiver services" and "waiver agency" have the same
meanings as in section 5111.95 of the Revised Code.

(3) "Independent provider" has the same meaning as in section 5111.96 of the Revised Code.

(4) "Minor drug possession offense" lias the same meaning as in section 2925.01 of the
Revised Code.

(5) "Older adult" means a person age sixty or older.

Sec. 313.12. (A) When any person (lies as a resalt of critninal or other violent means, by
casualty, by suicide, or in any suspicious or unusual manner, or when any person, including a
child under two years of age, dies suddenly when in apparent good health, or when any
tnentally retardcd peisou or develounientallydisabled person dies reeardless ofthe
circumstances the physician called in attendance, or any member of an ambulance service,
emergency squad, or law enforcement agency who obtains knowledge thereof arising from his
the person's duties, shall immediatcly notify the office of the coroner of the known facts
eoncenring the time, place, manner, and circrunstances of the death, and any other inforniatiott
whieh that is required pursuant to sections 313.01 to 313.22 of the Revised Code. In sucli
cases, if a request is made for cremation, the funeral director called in attendance shall
immediately notify the coroner.

(B) As used in this section, "mentally retarded person" and "developmentally disabled petson"
have the same meanings as in section 5123.01 of the Revised Code.

See. 2108.50. (A) An Subiect to section 2108.521 of the Rcvised Code, an autopsy or post-
mottem examination may be performed upon the body of a deceased person by a licensed
physician or surgeon if consent has been given in the order named by one of the followhig
persons of sound mind and eighteen years of age or older in a written instrument executed by
the person or on the pcrson's behalf at the person's express d.irection:

(1) The deceased person during the deceased person's lifetime;

(2) The decedent's spouse;

(3) If there is no surviving spouse, if the address of the surviving spouse is unknown or
outside the United States, if the surviving spouse is pliysically or uientally unable or incapable
of giving eonsent, or if the deceased person was separated and living apart from such
sutviving spouse, then a person having the first named degree of relationslup in the following
list in which a relative of the deceased peison survives and is physically and mentally able
and capable of giving consent may exeeute consent:

(a) Children;

(b) Parents;

(c) Brothers or sisters.

(4) If tlicre are no surviving persons of any degree of relationship listed in clivision (A)(3) of
this section, any other relative or person who assumes custody of the body for burial:,
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(5) A person authorized by written instiument executed by the deceased person to make
arrangements for burial-;

(6) A person who, at the time of death of the deceased person, was serving as guardian of the
person for the deceased person.

(B) Consent to an aatopsy or post-mortem examination given under this section may be
revoked only by the person executing the eonsent and in the same manner as required for
execution of eonsent under this section.

(C) As used in this section, "written instrument" includes a telegram or cablegram.

Sec. 2108.521. (A) If a mentally retarded person or a developmautally disabled person dies, if
the departtnent of mental retar-dation and developmental disabilities or a count^oard of
mental retardation and developmental disabilities has a pood faith reason to believe that the
deceased pcrson's death occm-red undei susuicious eircumstanees, if the coroner was apprised
of the circnmstances of the death gnd if the coroner after beina so apyiised of the
circumstances declines to conduct an auto^sy, the_department_or the board may file a petition
in a court of common pleas seeking an order authorizin an autop^ or Rost-mortem
examination under this section.

(B) Upon the filinp of a petition under division (A) of this section, the court may conduct but
is not required to conduct, a hearip&^^ition. The court may determine whether to
prant the petition without a hearing. The deparlrnent or board, and all other interested parties
mav subniit information and statements to the court that are relevant to the petition, and, if the
court conducts a hearing, mayjyesent evidence and testiinony at the hearing. The court shall
order tlie requested autopsy or pos-mortem examination if it finds that under the
circumstances, the department or board has demonstrated a need for the autopsyor post-
mortem examination. The coiut shall order an autopsy or post-mortem examination in the
circumstances specified in this division regardless of whether any consent has been given, or
has been given and withdrawn, under section 2108.50 of the Revised Code, and regardless of
whether anv information was presented to the coroner pursuant to section 313.131 of the
Revised Code or to the court under this section reparding an antopsv being contrarv to the
deceased^erson's religious beliefs.

C An autonsy or post-moitem examination ordered under this section inav be perfonned
upon tlie body of the deceased person b a lieensed^hysician or sur eg on. The eourt may_
identi iuthe order thei)erson who is to perforni the autopsyor post-mortem cxaniinat on. If
an autopsy or post-mortem examination is ordered under this section the departmont or board
that requested the autopsy_or examination sha11 pay the ph sy ician or surQeou who porforms
the autopsy or examination for costs and exuenses incurred in perforcnine the autoosy or
examination.

Sec. 2151.421. (A)(1)(a) No person desciibed in division (A)(1)(b) of this section who is
acting in an official or professional capacity and knows or suspects that a child under eighteen
years of age or a mentally retarded, developmentally disabled, or physically impaired child
under twenty-one years of age has suffered or faces a tlireat of suf£eiing any physical or
mental wound, injury, disability, or condition of a nature that reasonably indicates abuse or
neglect of the child, shall fail to iinmediately report that knowledge or suspicion to the entity
or persons specified in this division. Except as provided in section 5120.173 of thc Revised
Code, the person making the report shall make it to the public children seivices agency or a
inunicipal or county peace officer in the county in which the child resides or in which the
abuse or ueglect is oectiriing or has occurred. In the circurnstances described in section
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5120.173 of the Revised Code, the person making the report shall make it to the entity
specified in that section.

(b) Division (A)(1)(a) of this section applies to any person who is an attorney; physiei.an,
including a hospital interrr or resident; dentist; podiatrist; practitioner of alimited branch of
medicine as specified in section 4731.15 of the Revised Code; registered nurse; licensed
practical nurse; visiting nurse; other health care professional; licensed psychologist; licensed
school psychologist; independent maniage and faiiiily therapist or marriage and family
therapist; speech pathologist or audiologist; coroner; administrator or employee of a child
day-care center; administrator or employee of a residential camp or child day camp;
adrninistrator or employee of a certified child care agency or otlier public or private children
services agency; school teacher; school employee; school authority; person engaged in social
worlc or the practice of professional counseling; agent of a county humane society; er-a person
rendering spiritual treahnent through prayer in accordance witlt the tenets of a well-
recognized religion• sl, iperqitendent, board meinber, or employee of a county board of niental
retardation investiQative agent contracted with by a county Uoard of inental retardation; or
employee of the department of mental retardation and developmental disabilities.

(2) An attorney or a physician is not required to make a report pursuant to division (A)(1) of
this scction concerning any communication the attorney or physician receives from a client or
patient in an attorney-client or physician-patient relationship, if, in accordance with division
(A) or (B) of section 2317.02 of the Revised Code, the attomey or physician could not testify
with respect to that eommunication in a civil or criminal proceeding, except that the client or
patient is deemed to have waived any testimonial privilege under division (A) or (B) of
section 2317.02 of the Revised Code with respect to that cominunieation and the attomey or
physician shall make a report pnrsuant to division (A)(1) of this section witli respect to that
commimication, if all of the following apply:

(a) The client or patient, at the time of the communication, is cither a child under eighteeu
years of age or a tnentally retarded, developnlentally disabled, or pliysically iinpaired person
under twenty-one years of age.

(b) "The attorney or physician knows or suspects, as a result of the coimmmication or any
observations made durhig that comuiunioation, that the client or patient has suffered or faces a
threat of suffering any physical or mental wound, injury, disability, or condition of a natar-e
that reasonably inc6eates abuse or neglect of the client or patient.

(c) The attorney-client or physician-patient relationship does not arise out of the client'.s or
patient's attempt to have an abortion without the notification of her parents, guardian, or
custodian in accordance with section 2151.85 of the Revised Code.

(B) Anyone, who knows or suspects that a child under eightcen years of agc or a mentally
retarded, developmentaily disabled, or physically impaired person under twenty-one years of
age has suffered or faces a threat of suffering any physical or mental wound, injury, disability,
or otlzer condition of a nature that reasonably indicates abuse or neglect of the child may
report or cause reports to be made of that larowledge or suspicion to the entity or persons
specified in this division. Except as provided in section 5120.173 of the Revised Code, a
person making a report or causing a report to be made under this division shall make it or
cause it to be made to the public cliildren services agency or to a municipal or county peace
officer. In the circumstanees desciibed in section 5120.173 of the Revised Code, a person
making a report or causing a report to be made under this division shall make it or cause it to
be made to the entity specified in that section.
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(C) Any report made pursuant to division (A) or (B) of this section shall be made forthwith
either by telephone or in person and shall be followed by a written report, if requested by the
receiving ageucy or officer. Tlre written report shall contain:

(1) The names and addresses of the child and the child's parents or the person or persons
having custody of the child, if known;

(2) The child's age and the nature and extent of the cliild's known or suspected injuries, abuse,
or ueglect or of the Icnown or suspected threat of injury, abuse, or neglcct, inchid'nig any
evidence of previous injuries, abuse, or neglect;

(3) Any other information that might be helpful in establishing the cause of the known or
suspected injury, abuse, or neglect or of the known or suspected threat of injury, abuse, or
neglect.

Any person, who is required by division (A) of this section to report known or suspected child
abuse or child neglect, may take or cause to be taken color photographs of areas of trauma
visibte on a cliild and, if medically indicated, cause to be perforined radiological exaniinations
of the child.

(D)(1) When a inunicipat or county peace officer receives a report eoncerning the possible
abuse or neglect of a child or the possible threat of abuse or neglect of a child, upon reeeipt of
the report, the municipal or county peace offrcer who reccives the report shall refer the report
to the appropriate public ciiildren services agency.

(2) W hen a public children seivices agency receives a report pursuant to this division or
division (A) or (B) of this section, upon receipt of the report, the public children services
agency shall comply with section 2151.422 of the Revised Code.

(E) No township, municipal, or couuty peace officer shall reinove a child about whom a report
is made pursuant to this section from the child's parents, stepparents, or guardian or any other
persons having custody of the ehild without consultation with the pnblic children services
agency, unless, in the judg nent of the officer, and, if the report was macle by physician, the
physician, imrnediate removal is considered essential to protect the child from further abuse
or neglect. The agency that must be consulted shall be the agency conducting the investigation
of the repor-t as determined pursuant to section 2151.422 of the Revised Code.

(F)(1) Except as provided in section 2151.422 of the Revised Code, the public children
services agency shall investigate, within twenty-four hours, each report of knolvn or suspected
child abuse or child neglect and of a kuown or suspected threat of child abase or child neglect
that is referred to it under this section to deteimine the circumstances surrounding the injuries,
abuse, or neglect or the threat of injmy, abuse, or neglect, the cause of the injuries, abuse,
neglect, or threat, and the peison or persons responsible. The investigation shall be made in
cooperation with the law enforcement agency and in accordatice with the memorandum of
understanding prepared under division (J) of this section. A failure to make the investigation
in accordance with the memorandum is not grounds for, and shall not result in, the dismissal
of any charges or complaint arising froni the report or the suppression of any evidence
obtained as a result of tlie report and does not give, and sliall not be construed as giving, any
rights or any grounds for appeal or post-conviction relief to any person. The pnblie children
services agency shall report each case to a central registhy which the department of job and
family services shall maintain in order to detennine whether prior reports have been made in
other counties concerning the child or other principals in the case. The public cliildren
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services agency shall submit a report of its investigation, in writing, to the law enforcement
agency.

(2) The public children setvices agency shall make any recommendations to the county
prosecuting attorney or city director of law that it considers necessary to protect any children
that are brought to its attention.

((i)(1)(a) Except as provided in division (13)(3) of this section, anyone or any hospital,
institution, school, health department, or agency participating in the making of reports under
clivision (A) of this section, anyone or any hospital, institution, school, health department, or
agency participating in good faith in the making of reports under division (B) of this section,
and anyone participathlg in good faith in a judicial proceeding resulting from the reports, sltall
be immune from any civil or ctiminal liability for injury, death, or loss to person or property
that otherwise might be incurred or imposed as a result of the making of the reports or the
participatiou in the judicial proceeding.

(b) Notwithstanding section 4731.22 of the Revised Code, the physician-patient privilege
shall not be a ground for excluding evidence regarding a child's injuries, abuse, or neglect, or
the cause of the injuries, abuse, or neglect in anyjudicial proceeding resulting from a report
submitted pursuant to this section.

(2) In any civil or criminal action or proceeding in which it is alleged axtd proved that
participation in the making of a report under this seetion was not in good faith or participation
in ajudicial proceeding resulting from a report made under this section was not in good faith,
the court shall award the prevailing party reasonable attorney's fees and costs and, if a civil
action or proceeding is voluntarily distnissed, may award reasonable attorney's fees and costs
to tbe patl,y against whom the civil action or proceeding is brought.

(H)(1) Except as provided in divisions (14)(4), (M), and (N) of this section, a report made
Lmder this section is confidential. The information provided in a report made pursuant to this
section and the name of the person who made the report shall not be released for use, and
shall not be used, as evidence in any civil action or proceeding brought against the person
who made the report. In a critninal proceeding, the report is admissible in evidence in
accordanee with the Rules of Evidence and is subject to discovery in accordance with the
Rules of Critninal Procedure.

(2) No person shall permit or encourage thc unauthorized dissemination of the contents of any
report made under this section.

(3) A person who knowingly makes or causes another person to make a false report under
division (B) of this section that allcges that any person has cotnmittcd an act or omission that
resalted in a child being an abused child or a neglected child is guilty of a violation of section
2921.14 of the Revised Code.

(4) If a report is made pursuant to division (A) or (B) of this section and the child who is the
subject of the report dies for any reason at any timc after the report is made, but before the
child attains eiglrteen years of age, the public children setvices agency or ntunieipal or eounty
peace officer to which the report was tnade or referred, on the request of the child fatality
review board, shall subsnit a stutnnaty sheet of ittformation providing a summaty of the report
to the review board of the eorurty in which the deceased child resided at the time of death. On
the request of the review board, thc agency or peace offieer may, at its discretion, malce the
report available to the review board.
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(5) A public cliildren services agency shall adviso a person alleged to liave inflicted abusc or
neglect on a cluld who is the subject of a report made pursuant to this section in writing of the
disposition of the investigation. The agency shall not provide to the person any infomtation
that identifies the person who made the report, statements of witnesses, or police or other
investigative reports.

(1) Any report that is required by this section, other than a report that is made to the state
highway patrol as described in section 5120.173 of the Revised Code, shall result in
protective services and einergency supportive services being made available by the public
children services agency on belialf of the children about whom the report is made, in an effort
to prevent further neglect or abuse, to enllance their welfare, and, whenever possible, to
preserve the family unit intact. The agency reqnired to provide the services shall be the
agency conducting the investigation of the report pursuant to section 2151.422 of the Revised
Code.

(J)(1) Each public cliildren services agency shall prepare a meinorandum of understanding
that is signed by all of the following:

(a) If there is only one juvenile judge in the county, the juvenile judge of the eounty or the
juvenile judge's representative;

(b) If therc is more than one juvenile judge in the county, a juvenile judge or the juverule
judges' representative selected by the juveni te j udges or, if they are unable to do so for any
reason, the juvenile judge who is seiiior in point of service or the senior juvenile judge's
representative;

(c) The county peace officer;

(d) All chief municipal peace officers within the county;

(e) Other law enforveinent officers handling child abuse and neglect cases in the county;

(f) The prosecuting attorney of the county;

(g) If the pubfic children services agency is not the county department ofjob and family
services, the county department of job and family services;

(h) The eormty hmnane society.

(2) A memorandum of understanding shall set forth the normal operating p•ocedure to be
employed by all concerned officials in the execution of their respective responsibilitics under
this section and division (C) of section 2919.21, division (B)(1) of section 2919:22, division
(B) of section 2919.23, and section 2919.24 of the Revised Code and shall have as two of its
primary goals the elitnination of all umiecessary interviews of children who are the subject of
reports made pursuant to division (A) or (B) of this section and, when feasible, providing for
only one interview of a child who is the subject of any report made pursuant to division (A) or
(B) of this section. A failure to follow the procedure set forth in the memorandum by the
concerned officials is not grounds for, and shall not result in, the dismissal of any charges or
complaint aiising from any reported case of abuse or neglect or the suppression of any
evidence obtained as a result of any reported child abuse or child tieglect and does not give,
and sltall not be construed as giving, any rights or any grounds for appeal or post-conviction
refief to any person.

(3) A memorandum of understanding shall include all of the following:
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(a) The roles and responsibilities for handling emergency and nonemergency cases of abuse
and neglect;

(b) Standards and procedures to be used in handling and coordinating investigations of
reported cases of child abuse and reported cases of child neglect, methods to be used in
interviewing the child who is the subject of the report and who allegedly was abused or
neglected, and stanclards and procedure,s addressing the categories of persons who may
interview the child who is the subject of the report and who allegedly was abused or
neglected.

(K)(1) Except as provided in division (K)(4) of this section, a person who is required to make
a report pursuant to division (A) of this section may inalce a reasonable number of requests of
the public children services agency that re:ceives or is referred the report to be provided with
the following information:

(a) Whether the agency has initiatcd an investigation of the report;

(b) Whether the agency is continuing to investigate the report;

(c) Whether the agency is otherwise involved with the child who is the subject of the report;

(d) The general statas of the health and safety of the child who is the subject of the report;

(e) Whetlier the report has resulted in the filing of a complaint in juvenile court or of crimitial
charges in anotlier court.

(2) A person niay request the infonnation specified in division (K)(1) of this section only if, at
the time the report is made, the person's naine, adclress, and telephone number are provided to
the person who receives the report.

Wlten a municipal or county pcace officer or employee of a public children services agency
receives a report pursuant to clivision (A) or (B) of this section the recipicnt of the report shall
inform the person of the riglrt to request the information described in division (K)(1) of this
section. 'rhe recipient of the report shall include in the initial chilcl abuse or child neglect
report that the person making the report was so infoimed and, if provided at the time of the
niaking of the report, shall include the person's name, address, and telephone rnunber in the
report.

Each request is subject to verification of the identity of the person makiug the report. If that
person's identity is verified, the agency shall provide the person with the inforniation
described in division (lC)(1) of this section a reasonable numbe' of times, except that the
agency shall not disclose any confidential infoiniation regarding the child who is the subject
of the report other than the information describecl in those divisions.

(3) A request made pursuant to division (K)(1) of this scxtion is not a substitute for any report
required to be made pursuant to divisiou (A) of this section.

(4) If an agency other than the agency that received or was referred the report is eonducting
the investigation of the report pursuant to section 2151.422 of the Revised Code, the agency
condueting the investigation shall comply with the requirements of division (K) of this

section.

(I)The director ofjob and family services shall adopt rules in accordance with Chapter 119.
of the Revised Codc to implement this section.'I'he deparhnent of job and family services
nray enter into a plan of cooperation with any other governinental entity to aid in ensuring that
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children are protected from abuse and negleet. 1'he department shall make recominendations
to the attorney general that the department detei-tnines are necessary to protect children from
child abuse and child neglect.

(M) No later than the end of the day following the day on which a public children services
agency receives a report of alleged child abuse or child neglect, or a report of an alleged threat
of child abuse or child neglect, that allegedly occurred in or involved an out-of-ho ne care
entity, the agency shall provide written notice of the allegations contained in and the person
named as the alleged perpetrator in the report to the administrator, director, or other chief
administrative officer of the out-of=lrome care entity that is the subject of the report unless the
administrator, director, or other chief administrative officer is named as an alleged perpetrator
in the report. If the administrator, director, or other ohief adininistrative officer of an out-of-
home care entity is named as an alleged perpetrator in a report of alleged child abuse or child
neglect, or a report of an alleged threat of cbild abuse or child neglect, that allegedly occurred
in or involved the out-of-home care entity, the agency shall provide the written notice to the
owner or governing board of the out-of-home care entity that is the subject of the report. The
agency shall not provide witness stateinents or pofice or other investigative reports.

(N) No later than three days after the day on which a public children services agency that
conducted the investigation as determined pursuant to section 2151.422 of the Itevised Code
makes a disposition ofan investigation involving a report of alleged child abuse or child
neglect, or a report of an alleged threat of ehild abuse or child neglect, that allegedly occurred
in or involved an out-of-home care entity, the agency shall send written notice of the
disposition of the investigation to the administrator, d'n-ector, or other chief administrative
officer and the owner or governing board of the out-of-home care entity. The agency shall not
provide witness statements or police or otlier investigative reports.

bec. 2152.$21. (A) As used in this section:

1"Mentallv retarded ncrson" and "developmentally disabled per_son" have the same
meanings as in section 5123.01 of the Revised Code.

2"Mentally retarded or developmenta^ disahled victim" includes any of the followi^na_
persons:

(a) A rnenta llv retardedperson or develqtrmentall disabledisabled porson who was a victim of a
violation identified in division B)(1) of this section or an act that would be an offense of
violence if coiiimitted by an adlt

(b) A mentally relarded Rerson or develoVinentally disabled person against whom_was
directed an conduct that const tutes, or that is an element of, a violation identified in division
(Pl1) of this section or an act that woulcl be an offense of violence if committed liy an adult.

(BZ(I) 7n an^proceeding in juvenile court involvin^ a co^laink indictment or information
in which a child is char^ed with a violation of section 2903.16. 2903.34. 2903.341, 2907 02
2907.03 2907.052907 2907.23, 2907.24, 2907.32 2907.321, 2907.322, or 2907.323 of
the Revised Code or an act that would be an offense of violence if committed by an adult and
in which an allegcd victim of the violation or act was a mentally retarded person or
developmentally disabled person the juvenile judge, tipon motion of the urosecution shall
order that the testimony of the mentally retarded or develonmentally clisabledvictisn be taken
bydcposition The nroseeution also may ^zduest tliat the deRosition be videotaped in
accordance with division (13)(2 of this section. Tlze jndee sha11 uotify the mentally retarded or
developmentally disabled victim whose deposition is to be taken, the prosecution, aud the
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ateomgy for the child who is charged with the violation or act of the date, time, and place for_
taking the deposit on. The notice shall identifXthe mcntally retarded or developmentally
disabled victim who is to be examined and shall indicate whether a request that the deposition
be videotaped has been made. The ehild who is charged with the violation or act shall have
the right to attend the deposition and the right to be re^resented by counsel. Depositions shall
be taken in the maimer provided in civil cases , exeept that the judge in the proceeding shall
preside at the taking of the deposition and shall rnle at that time on any objections of the

rp oseculion or the attorney for the child charged with the violation or act. The prosecution and
the attorney for the child charaed with the violation or act shall have the ri>;ht as at an
adiu2iication hearin¢, to full examination and cross-examination of the mentally retarded or
developmentallv disabled vietizn whose dePosition is to be taken.

If a doposition taken under this division is intended to be offered as evidence in the
rp oceedin^, it sha11 be filed in thejuvenile court in which the aetion is pending and is

admissible in the inanner described in division (C of this seq tion. If a deposition of a
mentallv returdcd or developmental(^disabled victim taken under lhis division is admitted as
evidence at thc proceeding under divisio ^C) of this scction the mentall retarded or
developmentally disabled victim shall not bo re uired to testify in person at the proceedim,-

At any time before the conclusion of the proceedin g, the attorneyfor the child char^ed with
the violation or act may file a motion with the judgLreguesting that another deposition of the
mentally retarded or devclopmentally disabled victim be taken because new evidence material
to the defense of the child ehar^ed has been discovered that the attorney for the child charged
could not with reasonable diliaence havc discovere<rior to the taking of the admitted
de osition. Any motion requesting tmother deposiLion shall be rccompanied by_su ortin
affidavits. Upon Ihe filing of the motion and affidavits, the court mav order that additional
lestimony of the mentally retarded or developmentally disabled victim relative to the new
evi(lence be taken bv another deposition. If the court orders the taking of another deposition
under this provision, the deposition shall be taken in accor(lance with this division. If the
ad niltcd deposition was a videotaped de^osition takeu in aeeordanoe with division (B)(2) of
tliis sect on the new de^osition also shall be vidcotaped in accordance with that division. In
other cases, the new deposition may be videotaped in accordance witli that division.

2 If the prosecuflon rcq uests that a deposition to be taken under division fl32(1) of this
section bc videotaned, the jnvenile jud^e shall qrder that the deposition be videota ed in
accorclatlce with this division. lf a iuvenile iude issues an order to video tape thc deposition,
the iud e shall exclude from the room in which the deposition is to be takett everv person
exc^ntally retarcled or developmentally disabled victim giving the testimony, the
judge, one or more intet-preters if needed, the attonieys for the prosecation and the child wlio

,,ed with the violatioii or aet any person needed to operate the equ nment to be usedLis charg
one person chosen by the mentally retarded or developmentally disabled victim giving the
d^osit wi, and any person whosc presence the judge deteimines would contribute to the
welfare and well-bcintr of the mentallv retarded or develqpmentally disabled vietim iving the
deposition The person chosen by the mentallyrctarded or developmentally disabled victiiil
shail iiot be a witness in the proceeding and, both before and durin flg ie deposition shall not
discuss lhe testimouy of the victim with any ollier witness inthe proceeding. To the extent
feasible any person operatin the recordint; eguiplnent shall be restricted to a room adjacent
to the room in which the denosition is beinZ takenL or to a location in the room in which the
cleaosition is beina taken that is behind a sereen or mirror so that,the-Rersou operating the
recording eckuipment can see and hear. but camtot be seen or heard by, the tnentaliX retarded
or develonnientallv disabled vietim iving the deposition dtirin the deposition.
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The child who is charged with the violation or act shall be nermitted to observe and hear the

testimony of the mentally retarded or develqpmentally disabled vietim givin tg he deposition

on a monitor, shal( be provided with an eleclronic means of innnediate communication with
ttie attorney of the child who is charged with the violation or act during the testiinony, and
shall be restricted to a location from which the clrild who is eharged with the violation or act
cannot be seen or heard by the mentally retarded or developmentally disablcd victim ^ivir
the deposition, excent on a monitor provided for that purpose The mentally retarded or
developmentally disabled victim giving the deposition shall be provided with a monitor on
which the mcntally retarded or developmentally disabled victim can observe while eiving
testimony the chiid who is charQed with the violation or act. The iudae, at the judge's
discretion, may prese at the deposition by electronic meaus from outside the room in which
the deposition is to be taken; if thud e presides l electronic means, the judge shall be
provided witli monitors on which the jud^e can see eaeh person in the room in which the
doosition is to be taken and with an electrorric melns of comcnunication with each person in
that room, and each person in the room shall be Rrovided with a monitor on which that person
can see the judge and with an electronic means of communication with the jud e. A
^osition that is videotaued under this division shall be talcen and filed in the manner
described in division (B)(1) of this section and is admissible in the manner described in this
division and division (C) of this section. If a deposition that is videotaped under this division
is admitted as evidence at the proceed na, the mentally retarded or developmentally disaUled
victim sliall not b,e required to testify in person at tlieproceedin^. No d^osition videotaped_
rmder this division shall be adrnitted as evidence at any proceeding unless division (C of this
section is satisfiedrelative to the deposition and all of the following ap ply-relative to the

recordina

a The recording is both aural and visual and is reeorded on film or videotape, or bouther

electronic ineans.

(b) The recording is authenticated tinder the Rules of Evidence and the Rules of Criminai
Procedure as a fair and accurate reuresentation of what occurred, and the recording is not
altered other than at the direction and under the supervision of the jud^e in the proceed'u^

(e) Each voice on the roeordinQ tlut is nlaterial to the testimon^on the recordine or the
malcina of the recordin^ as determined by the iudxe, is identifred.

d Both, the prosecutiou and the child who is charged with the violation or act are afforded an
opportunity to view the recording before iL is shown in the pr_oceeclin^.

(C)(1) At anyproceedin^ in relation to which a deposition was talceir undcr division (B1 of
this section, the deposition or a part of it is adinissible in evidence upon motion of the
prosecution if the testimony in the deposition or tlie part to be admitted_ is not cxcluded by ihe
hcarsay rule and if the de^osition or the part to be admitted otherwise is admissible under the
Rules of Evidence. For purposes of this division, testiruony is not excluded by the hearsay_
rule if the testimony is not hearsay under Evidence Rule 801; the testimonyis within an
exc tion to the hearsa rulc set forth in Evidence Rule 803; the mentally retarded or
developmcntallv disaUled victim who ^a^^e the testimony is unavailable as a witness, as
defined in Evidence Rule 804, and the testimony is achnissible uiider that tule; or both of the

following apply:

(a) The child who is charged with the violation or act lsad an opportunity 3nd similar motive at
the time of tlre takinQ of the detio sition to develop the testimony by direct, eross, or redirect

examination.
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(b) The judQe determines that there is reasonable cause to believe that, if the mentally retarded
or developmentally disabled victim who f?ave the testimony in the deposition were to testi
in person at the proeeeding, the mentally retarded or developmentally disabled victim would
expericnce serious emotional trautna as aresult of the mentally retaided or dcveloRmentaily
disabled victim's participation at the proceedinu.

(2) Obiections to receivino in evidence a deposition or a part of it uuder division C of this
section shall be rnade as provided in civil actions.

(3? Thc ^rovisions of divisions (B) and (C) of tlris scet on are in additiou to an other
provisions of the Revised Code the Rules of Juvenile Procedure the Rules of Criminal
Procedure, or the Rules of Evidence tlut pertain to the taking or admission of depositions in a

^uv7_ enile coutt proceedand _d,o not liniit the admissibilit^under any of those other
provisions of any deposition talcen under diyision B qf this section or otherwise taken.

(D In an proceeding in juvenile court ittvolviiltr omlaint, indictment, or infonnation in
which a child is ehar4ed with a violation listed in division (13)511 of this section or an act that
would be an offcnse of violence if committed by an adult and in which an alleged victim of
the violation or offense was a metitally retarded or developmentally disabled petson, the
twosecution mav file a motion witlt the iuvenile judae requesting thc iudge to order the
tcstimoz y of the mentall^retardod or developmentally disabled victim to be taken in a room
other than the roonr in which the proceed ng is bein^ conducted and be tclevised,, by elosed
circuit equipment, into the room in which the proceedina is being eonducted to be viewed by
the cltild who is charged witli the violation or_act and any otherpersons who are not_permitted
in the room in which the testimony is to be talcen but who would have tiecn present durin^ the
testimony of the mentaIly retarded or developmentally disabled victiin had it been Qiven in the
room in which the proceedin is beina conducted. Exce tp for good cause shown, the
prosecution shall file a motion under this divisiouat least seven days before the date of the
proceed n^The juvenile judgo may issuc the order upon the uzotion of the prosceution filed
under this division, if the iudge deterniincs that the mentally retarded or developmentally
disabled victim is unavailabl,e to Yestify in the room in wh ch the proceeding is being
conducted in the ph sieal presenee of the child charged with the violation or act for one or
more of the reasons sct forth in division (F of this section. If a iugen lo iudge ssues an order
of that nglure, the iudge shaLl exclude from the room in which the testimony is tobe talcen
every person except a person described in division B 2) of this section. The iudge at the
jud e's diycrction, may preside durina the ivin^ of the testimony by eleckonic means from
outsido the room in which it is bein, given, subiect to the limitations set fortlt in division
LB) 2 of this section. To thc extent feasible, any person operating the teleyisin eguipment
shall be bidden from the siQht and hearing of the pientally retarded or developmcntallv
disabled victiin îvin€, the testimony, in a manner.sitnilar to that described in diviaion B2
of this section. The ohild who is charged witlt the yiolation or act shall be permitted to
observe and lrear the testimo^ of the mentall^retarded or develUpmentallv disabled victim
giv^tiinony on a monitor, shall be provided with an electronic rneatis of immediate
cominunication with the attorng,v of flte child who is cllar-ed with the violation or act durinF
the tesfitnony, and shall be restricted to a location fi-om which the child who is charged with
the violation or act caiipot be seen or heard by the rnentally retarded or developmentaltv
ciisabled vict m^ivin^the testimony, except on a monitor provided for that purpose. The
tnentally retardccl or developmentally disabled victim iviiig the testimony shall be Rxovided
with a monitor on which the mentally retarded or developtnentall d^ isabled victim ean
observe, while ^iy'ma testimony, the chdd who is c^ith the vielation or act.
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^) In any proceeding in iuvenile court involving a complai indictment, or information in
which a child is eharged with a violation listed in division 1 of this section or an act that
would be an offense of violence if comruitted by an adult and in which an alleged victim of
the violation or offense was a mentally retarded or developmentally disabled person, the
^rosecutiou tnay file 1 tnofion with Chejuvenile jud^e reguesting the judge fo order the
testimony of the mentallXretarded or developmentally disabled victim to be taken outside of
the room in which the proceedina is beini.), conducted and be recorded for showing in the roarn
in which the ptoceeding is Ueing conducted Uefore the iudge, the child who is charped with
the violation or act, and any other persons who would have been present during the testimony
of the tnentally retarded or developmentally disabled victim had it been igven in the rootn in
which the nroceeding is being conducted. Except for og od cause shown, the rosecution shall
file a motion under this division at least seven da,Ys before the date of the proceeding. The
juyenile iudge may issue the order u on the motion of the urosecution filed under this
division, if the iudge detetmines that the mentall y retat^ed or develo^meutally d saUled victim
is unavailable to testify in the room in which the proceedin is being conducted in the
vhysical presetrce of the ciiild charged with the violation or act, due to one or more of the
reasons set fot'th in division (F) of this section. If a juvenile judge issues an order of that
nature, thejudge shall exclude from the room in whieh the testimony is to be taken eveiy
p-erson except a person dcscribed in division^B)(2) of this section. To thc extent feasible, any
person operating the recording eaui ment shall be hidden from the sight and hearing of the
mental^ retarded or develo pmentally disabled victimgiving the testimonyi*in a manner
similar to that described in division (B 2 of this section. The child who is_charged with the
violation or act shall be pennitted to observe and hear the testimony of the mentally reta;ded
or developmentally disabled vict m givine the testimonv on a monitor, shall be provided with
an electronic means of imniediate communication with the attorney of the child who is
charaed with the violation or act during the testitnonv. and shall be restricted to a loeatiou
from which the child who is clumed witli the violation or act eannot be seen or heard by tlie
rnentally retarded or developmentally disabled victim giving the testimon^exce tp on a
monitor provided for that putroose. The mentally retarded or develonmentaIly disabled vietitn_
givina tUe testimony shall be mrovided with a monitor on which the mentally retarded or
dvelo mentally disabled victitn can observe, while ^ving testimony, the ehild who is
charged with the violation or act. No order for the talcing of testimony by_recording shall be
issued under this division unless thc_provisions set forth in divistons B' 2) a b c) and d
of this section apply to the recordiny of the testimony.

(F) For purposes of divisions (D and E of this section, ajuvenile 'ud e may ordcr the
testimony of a mentally retarded or developmeirtally disablcd victim to be taken outside of the
room in which a proceeding is being condueted if the judge determines that the iuentally
retarded or develo^mentally disabled victim is unavailable to testify in the room in the
physical p„resence of the ehild charged with the violation or act due to one or more of the
following circumstances:

^I he ersistent refusal of the mentally retarded or developmentally disahled victim to
testify despite j<idicial rec^uests to do so

2 The inaUilitv _qf the mentally retlyded or devellopmenl lly disabled victim to commrinicate
about the alleged violation or offense because of extreme fear failure of inemorv, or another
similar reaso

(3) The substantial likelilzood that the mentall retardcd or developmentally disab(ed victim
will suffer serious emotional trattma from so testi in&
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(G)(1) if ajuvenile judge issues an order pursxunt to division (D) or (E) of this section that
rcquires the testimony of a mental^ retarded or clevelop_mentally disabled victimin iuvenile
coutt proceeding to be taken outside of the rootn in which the proceedina is beina conducted
the order shall specifically identify the nienty retarded or developmentally disabled victim
to whose test mony it applies. the order^hcs only durin^ the test mony of the specified
mentally retarded or developmentally disabled victim, and the mentally retarded or
developmentally disabled victim aiving the testimonv shall not be required to testify at the
proeeeding other than in accordance with the order. The authority of a iudQe to close the
taking of a deposition under division ^T3)^2) of tlris section or a procecdina under division (D)
or (E) of this section is in addition to the authority of a judge to close a hearing pursuant to
section 2151.35 of the Revised Code.

(2) A'uvenilc judge who malces any detemiinationregardinQ the admissibility of a de^osition
under divisions I(3) and (C) of this section,_the videotaping of a deposition undcr division
(B)(2) of this section, or the taking of testimoily outsi.de of the room in whieh aproceeding is
being conducted under division (D) or (E) of this section shall enter the determination and
fmdings on the record in the proceedin .

See. 2311.14. (A)M Whenever because of a]xearing, speech, or other impairment a party to

or witness in a legal proceeding cannot readily understand or communicate, the court shall

appoint a qualified interpreter to assist such person. Before appointing any interpreter under

this division for a party or witness who is a mentally retarded person or developmentally

c6sabled person the eourt shall evaluate the clualifieations of the interpreter and shall make a

determination as to the abilityof the interpreter to effectivelv iiitemret on behalf ofthe ^y

or witness that the interDreter will assist, and the court may appoint thc interpreter ot if tlre

court is satisfied that the interpreter is able to effectively interpret on behalf of tixat party or

witness.

2 This scetion is not limited to a person who speaks a language other thaii English It also
atxulies to the lanQUane and dcscriptions of any mentally retarded person or developmentalty-
disable^erson who camlot bc reasonably undcrstood or who eannotimderstand questioning.t
without the aid of an interpreter. The intetpreter may aid the parties in formulatinuz methods of
gnestionin^ the Dersou with mental retardation or a deveiopmental disabilitvand in
intepreting the answers of the verson.

(B) Before entering upotx his official duties, the interpreter slxall take an oatlx that he the
interpreter will make a true interpretation of the proccedings to the patty or witness, and that
he the inter rp eter will truly repeat the statcmetrts made by such party or witness to the court,
to the best of his the inte reter's ability. If the intergreter is appoiuted to assist a mentall^
retarded person or developmentally_disabled pei'son as described in division (A)(21 of t17is
section, the oath also shall include an oath that the interpreter will notqxrompt, lead, sug^est,
or otherwise imyroperly influence tlxe testimonYof the witness or ^arty

(C) The court shall deterinine a reasonable fee for all such interpreter seivice which shall be
paid out of the same fiuxds as witness fees.

(D As used in this section "mentat retarded ^erson" and "develo^mentally disabled
person" have the samc meaninas as in seetion 5123.01 of the Revisecl Code.

Sec. 2903.341. (A) As uscd in this section:

(1)" MR/DD caretaker" tneans anXMR/DD employee or any person who assumes the duty to
xrop vide for the care and protection of a mentally retarded Rerson or a develontnen, tallv
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disabled person on a v_oluntar basis, bycontract throua recei t of paynient for care and
rotection as a result of a family relationship, or bXorder of a court of cotnnetent jurisdiction.p ,

"MR/DD caretaker" includes a person who is tm em.ployee of a care facility and a person who
is an employee of an entity under contract with a provider. "MR/DD caretaker" does not
iuclude a persomr who owns, operates or administers a care facility or who is an agent of a
care facila^ unless that person also ^ersonalltiprovides eare to persons with mental
retardation or a developmental disabIlity.

(2) "Mentally retarded ^erson" and "dcvclopmentally disabled petsoti' have the same
meanim^s as in section 5123 01 of the Revised Code.

(3} "MR/DD employice" has thc same meanutg as in scction 5123.50 of the Revised Code.

(B) No MR/DD caretalcer shall create a substantial risk to the health or safety of a nientally
retarded person or a developuientally disabled person. An MIZ/DD caretaker does not create a
substantial risk to fliehealth or safe of a nientallv retarded erson or a developmentally
disabledperson under this division when the MR DD caretaker heats a^h sical or mental
illness or defect of the mentall^tetarded person or developtnentally disabled petson by
spititual meaius throutJi prayer alone, in accordance with the tenets of a recoanized reli ious
b°dy.

1C No erson who owns, onerates, or adniinisters a care facility or who is ^of a care
facilit^ahall condone, or knowingly^^ermit, any conduct by an ivTR DD caretalcer who is
em_ployed by or under the eontrol of the owner, o^erator, adminishatior, or a ent that is in
v_iolat on of divisian (B) of this section and that involves a mentally retarded person or a
deoelopmentally disabled person who is under the care of the owner, oherator administrator
or agent. A nerson who relies unon treahnent by_spiritual nicans through rayer alone, in
accordaitce with the tenets of a recoQnized reli ious denomination shall not be considered-_
endangered under this division for that reason alone.

(D)( 1 ) It is an affirnuative defense to a charge of a violation of divisiotr (B) or (C) of this
section that the actor's conduct was committed in good faith solely because tho actor was
ordered to commit the conduct by a person to whom one ofthe following applies:

a The rerson has supervisoryauthority over the actor.

f iThe person has authority over the actor's conduet pursuant to a contract for the provision
of services.

(2) It is an affirmative defense to a char cg^ of a violation of diyision Cof this section that the
person-who owns operates or administers a care facili r or who is an a^ent of a care facilitv
and wlio is ehar ed with the violation is followin>; the individual service plan for the iuvolved
mentally rctarded person or a develoRmentally disabled oerson or that the admissioti,
discharae, and transfer rule set forth in the Administrative Code is being followed.

3 It is an affirmative defense to a charf;e of a violation of division (C) of this section that the
actor did not have read ly available a mcans to prevent eithcr the hann to the nerson with
tnental retardation or a developmental disability or the death of such apcrson and the actor
took reasonable steps to summon aid.

E 1 Exeept as provided in division E 2 or E 3 of this section, whoever viotates
division B or (C of this seetion is uilty of natieut endan e_rment a misdcmeanor of the first
dearee.
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(2) If the offender pi_eviously has been convicted of, or pleaded u^^lty to, a violation of this
section, patient endangerment is a felony of the fourth deZree.

(3) If the violation results in serious nhysical harm to the person with mental retardation or a
developmental disability,_patient endan ennent is a felony of the third degree.

Sec. 2930.03. (A) A person or entity required or authorized under this chapter to give notice
to a victim shall give the notice to the victim by any means reasouably calculated to provide
prompt actual notice. Except when a provision requires that notice is to be given in a specific
nianncr, a notice may be oral or written.

(B) Except for receipt of the initial infoimation aud notice required to be given to a victim
under divisions (A) and (B) of section 2930.04, section 2930.05, and divisions (A) and (B) of
section 2930.06 of the Revised Code, a victim who wishes to receive any notice authorized by
this chapter shall rnalce a request for the notice to the prosecutor or the custodial agency that is
to provide the notice, as specified in this chapter. If the victim does not inalce a request as
described in this division, the prosecutor or eustodial agency is not required to provide any
notice described in this chapter other than the initial information and notice required to be
given to a victim under divisions (A) and (B) of section 2930.04, section 2930.05, and
divisions (A) and (B) of section 2930.06 of the Revised Code,

(C) A person or agency that is required to fumish notice under this cllapter shall give the
notice to the victim at the address or telephone number provided to the person or agency by
the victim. A vietim who requests to receive notice under this chapter as described in division
(B) of this section shall inform the person or agency of the name, address, or telephone
number of the victim and of any change to that information.

(D) A person or agency that has furnished information to a victim in accordance witli any
requirement or autliorization rmder this chapter shall notify the victim promptly of any
significant changes to that infonnation.

E Divisions (A) to LD) of this section do not apply rettatrling a notice that a prosecutor is
rcguired to nrovide under section 2930.061 of the Revised Code. A prosecutor required to
provide notice underthat section shall nrovide the notice as snccif ed in ihat section.

Sec. 2930.061. (A) If a person is charged in a complaint, indictinent, or infonnation with any
crime or suecified deliuqaent act or with an^other violation of law, and if the case involves a
victim that the prosecutor ii} the case knows is a mentally retardedperson or a
dev_elopmentally disabled person, in addition to any other notiaes reguired timder this chapter
ovunder any other provision of law, the prosceutor in the case shall send written notiee of the
char^es to the department of mental retardation and developmental disabilities. The written
notice shall specifically ideutify the person so charaed.

B As used in this section, "rnentally retarded person" and °iievelopmentally disabled Rerson"
have the saiue meanings as in section 5123.01 of the Revised Code,

See. 2945.482. (A) As used in this section:

(1) "Mentally retarded person" and "developmentally disabled person" have the same
meanings as in scction 5123.01 of the Revised Code,

j2j-_Mentally retarded or developmentallv disabled victim" includes a menta y retarc ed or
developmentally disabled person who was a victim of a violation identil"ied in division B 1
of this section or an offense of violence or against whom was directed anv conduet that
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constitutes or that is an eleinent of, a violation identified in division B(1) of this section or
an offense of violence.

(B ( I) In anyproeeeding in ihe-grosecution of a charge of a violation of section 2903.16.
2903.34, 2903 _341, 2905.03, 2907.02 2907.03 2907.05, 2907.06, 2907.09, 2907.21, 2907.23,
2907 24 2907 32 2907 32l 2907.322 or 2907.323 of the Revised Code or an offense of
viotence and in which an alleged victim of the violation or offense was a mentallv retarded or
developmentally disabled person, the jud eg of the court in which the ^rosecution is being
conducted upon motion of an attorney for the prosecution shall order that the testimony of
the mentally retardad or developmentally disabled victim be taken bv deposition. The
prosecution also may request that the deposition be videotaped in accordance with division
(BZL2 of this section. Tlre judee shall notify the mentally retarded ox develo^mentall^
disabled victim whose deposition is to be taken, the prosecution and the defense of the date,
tiine, and place for takingthe dep,osition. The notice shall identify the mentally retarded or
developmentally disabled victiin who is to be examined and shall indicate whether a request
that the deposition be videotaped has been made. The defendant shall have the right to attend
the deposition and the right to be reiiresented by counsel. Depositions shall be taken in the
manner provided in civil cases, except thaL the iud^e shali preside at the taking of the
deposition and shall rule at the time on any objcctions of thc ^osecution or the attomey for
the defense. The prosecution and the attomey for the defense shall have the riaht, as at trial, to
fitl examination and cross-exauiination of the xnentally retarded or developmentally disabled
victim whose de^osilion is to be taken. If a deposition takeu under this division is intended to
be offered as evidence in the proceedin--, it shall be filed in the court in which the action is
pendin and is admissible in the manner described in division (C) of this section.

If a deposition of a mentally retarded or developmentally disabled victim taken under this
procoedinp under division (C) of this section, thedivision is aciniitted as evidence at the

mentallv retarded or developmentally disabled victim shall not be required to testify in person
at the proceedina.

At a^ time before the conclusion of th^roceeding, the attorney for the defense mav file a
motion with the judQe requestin^ that another de^osit on oP the mental^ retarded or
developmentally disabled victim be taken because new evidence material to the defense has
heendiscovered that the attorney for the defense could not with reasonabie diligence li-ave
discov_ered prior to the takinK of the admitted deposition. If the court orders the takinx of
another deposition under this rovision, the deposition shall be taken in accordance with this
division. If the admitted dcposition was a videotaged dcnosition taken in accordance with
division B)(2) of this section the new deposition shall be videotaped n accordancc with that
division. In other eases, the new deposition may be vidcotaed in accordance with that
division.

^2) If thc prosecution requests that a d^osition to be taken under division(B)(2) of this
section be videotaped, the judec shall order that the deposition be videotaped in accorciance
with this division. If a iudQe issues an order that the deposition be videol.Aaped, the jndge shall
exclude from the room in whicli the dVosition is to be taken every2ersou cxccpt the ^nentally
retarded or developmentally dis4bled victim givin the tesrimony, the judgeL onc or more
intemreters if needecl the attorneys for the prosecution and the dcfense, anyperson needed to
o erate the equ pmen,t to be used, onepcrson chosen by the meutallv retarded or
develomnentally disabled victim givin t^e position, and anyperson whose presencc the
judae determines would contribute to the welfare and well-beinof the mentally_retarded or
developmentally d sabled victun ip vin t^hc deposition. The peisoii chosen by the rnentally
retarded or developmentally <lisabled victim shall not be a witness in the proceeding and both
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before and dudng the deposition, shall not discuss the testimony of the mentally reta-ded or
developmentally disabled victim with any otlzer witness in the proceeding. To the extent
feasible, anyperson operatin the recordin ec uipment shall be restricted to a room adiacent
to the room in which the deposition is being taken or to a location in the room in whicU the
deposition is being taken that is behind a screen or mirror, so that the ^erson o ep ratin the
recording equipment can see and hear, but cannot be seen or heard by, the mentally_rotarded
or developmentallydisablcd victim giving the deoosition dm^ing the de osition.

The defendant sha11 be pennitted to observe and hear the testimony of the mentally retarded or
developmentally disabled victim aivin the deposition on a monitor, shall be lrrovided with an
cleetronic means of immediate cominunication with the defendant's attorne^dttrin^ the
testimony, and shall be restricted to a location from which the defendant cannot be seen or
heard by the_mentally retarded or develo mentally disabled victim givin the deposition

t on a monitor t^rovided for that puiuose. The mentally retarded or develoomentallvexcep
disabled victim ivin the deposition shall be-provided witli a monitor on which the victim
ean observe during the testimony, the defendant. The judgc, at the jud c's discretion, may

rep side at the deposition by cleetronic means from outside the room in which the deposition is
to be taken If the judge tn-esides by electroni.c means, the judQe shall be provided with
monitors on which the judge can see each pe•son in the room in which the depcsition is to be
taken and with an electronic means of communication with each person, and each person in
the room slrall be provided with a monitor on which tliat person can see the judpe and with an
electronic means of commlunieation with the judge. Adgposition that is videotaped under this
division shall be taken azld filed in the mamier describedin division B 1 of this section and
is admissible in the maiwer desciibed in this division and division C of this section, and, if a
deposition that is videotaped under this division is admitted as evidence at theproceedingthe
mentallv retarded or developmentalt^disabled victim shali not be required to testif in person
at the proceeding. No deposition videotaped under th s division shall Ue admitted as evidence
at anyt_roceeding unless division C of this section is satisfiedrelative to the deposition and
all of the following apply relative to the recording:

(a) The recordin is both aural and visual and is recorded on fihn or videotape, or U oy thei.

electronic ineans.

01 The recordin is authenticated under the Rules of Evidence ancl the Rules of Criininal
Procedure as a fair and accurate representation of what oecurred and the recording is not
altered other than at the direction and under thc suReivision of the jud e in the proceeding

c Hach voice onthe recording that is material to the testimon on the recordink or the
ruaking of the recording, as determined by the judge, is identified.

(d) Botlt the prosecution and the defendant are afforded an opportunity to view the recording-
before it is shown in the proceeding.

n 1 At an . proceedulg in a prosecution in rclation to wbich a deposition was taken under
division (S) of this section. the deposition or a part of it is admissible in evidence upon
motion of the prosecution if the te.stimony in ihe deposition or the part to be admitted is not
exc(udede heaisay rulc and if the dcosition or thepart to be admitted otherwise is
admissible under the Rtilesof Evidenca For purposes of this division, testimouy is not
cxcluded bv the hearsay rule if the testimonv isiiot hearsLiy under Evidence Rule 801 • thc
testimony,is within an exception to the hearsa nile set forth in Evidence Rule 803; the
mentally retarded or developiuentallv disabled victini who gave the test mony is imavailaUic
as a witness, as definad in Evidence Rule 804, and the tcstimouy is admissible under that rule;
or both of the followine apply:
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(a) 'The dcfendant had an opportunity and similar motive at the time of thc takin off the
deposition to develop the testimony by rlirect, cross. or red'nect examniation.

jb) The iud^e detennines that there is reasonable canse to believe that if t11e mentally retarded
or developmentall^disabled victim who gave the testiniony iu the dosition were to testi^
in person aY the proeeeding, the meutally retarded or developmentally disaUled victim would
experience serious emotional trauma as a result of the menially retarded or developmentall^
disabled victim's i)articination at the proceeding•

(2) Obie^tions to receiving in evidence a deposition or a^art of it under division (C of this
section shall be made as provided in civil actions.

^31 The umvisions of divisions (BLand (C) of this section arc in addition to any other
provisions of thc Revised Code the Rules of Criminal Procednre, or the Rules of Evidence
that pertain to the talcinZor_admission of depositions in a criminal nroceedin2 and do not liniit
the admissibility under any of those other piovisions of any de osition taken under division
B of this seetion or otheitivise taken.

CD)In anyln-oceeding m the piosecution of any char^e of a violation listed in division (B 1
of this section or an offense of violence and in which an alleged victim of the violation or
offense was a mentally retardcd or develo^menlally disabled person, the prosecution may fi le
a motion with the iudpe rec]uestina the judae to order the testimonyof the mentally retarded
or developmentally disabled victim to Ue taken in a room other than the room in which the
proceeding, is bein conducted and be televised ^ closed circuit cquipment, into the room in
wluch theproceedine is being conducted to be viewed by thCury, if applicable, the
defendant, and any othcr persons who are not permitted in the room in which the testimo is
to be taken but wlio would have been present during the testiinony of the inentally retarded or
developmentally disablcd victiin had it beeiven in the room in which the proceedin^ is
beinQ conducted. Except for g_ood cause showu, the prosecution shall file a motion under this
division at least seven days before the date of thc proceedin^. The jud^c may issue the order
upon the motion of the prosecution filcd uuder this seotion, if the iudae determines t1^at the
mentaliy retarded or developmentally d sabled victim is unavailable to testify in the rooin in
which the proceedin^ is Ueing conductcd in the^hysical presence of the defendant for one or
more of the reasons set forth in division (F) of this section. If a iudve issues an clydcr of that
nature the u e shall exclude fiom the room in which the testimony is to be taken everv

ep 1'sOrlexce t a person described in division B(2) of this section. The jtLdSe, at theut de's
discretioii, may presi.de during the giviiig of the testimony by electronic means froui outside
the room in which it is beina -iven, subiect to the lirnitations set forth in division B 2) of
this section. To the extent feasible any person oerating the televiseguipment shall be
hiddcn from thc si^Ut and hea in o^ f the mentally retnrded or developmentally disabled victim
givin^ the testimony, in a manner sirnilar to that descr bed in division (B)(2) of this section.
T_he defendant shall be permitted to observe and hear the testimony of the mentally retarded or
developmentally disabled victim givinR the testimony on a monitor, shall be provided with an
electronic means of itmnediate coinmunieation with the defendant's attorney dnrm^ the
testimomy, and shall be restricted to a location from which the defendant catinot be secn or
Ireard by the meiitally retattled or developmentally disabled yictim iz the testimony,
exce _t on a moiutorprovided for that purpose. The mentallyretarded or cjevclornnoztally
disabled victim glving the testimony shall bc provided with a monitor on which the mentally
retarded or developmentally disabled victim ean observe, during the testimony, the defendant.

[E In an roceedina in the prosecution of any chare of a violation listed in division Bl(1)
of this section or an offense of violence and in which an a1le,ged victim of the violation or
offense was a mentally retarded or _devclopmentally disabled victini, the ^rosecution may tile
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a motion witlr the j ud&c requestinu thpjudae to order the testimony of the mentally retarded
or developmentallyclisabled victim t(i be taken outside of the room in whieh the proceeding is
bein^_ conducted and be recorded for showing in the roorn m wlrioh the proceeding is beuig_
conducted before the iudQe the jury, if appli able the defendant and any other pcrsons who
wonld have been present durinng the testimon^of the menta lly retarded or develvpmentall^
disabled victim had it been given in the room in whieh the proceedinn is being conducted.
Except for good cause shown, the prosecution sliall file a motion under this division at least
seven days before the date of the proceedina. The judge may issue the order upon the motion
of the prosccution filed under this division, if the jud^e determines that the mentally retarded
or developmentally disabled victim is unavailable to testify in the room in which tire
proceeding is beina conducted in the phvsical presence of the defendant, for one or more of
the reasonsset forth in division (F) of this section. If a iudge issues an order of that nature, the
iudae shalt excludc fcotn the room in which the testimony is to be taken everv pierson except a
person described in division (B)(2) of this section. To the extent feasible, an erson
oueratine the recorclinQ epuipmeut shall be hidden from the si^11t and hearin of the mentally
retarcled or developmentallv disabled victim igyina the testimony, in a manner similar to that
described in division (B)j2) of this section. The defendant shall be permitted to observe and
hear the testimony of the m^tarded or developmentally disabled victinl who is ^iving_
the testimony on a monitor shall be provided with an electronic means of innnediate
communication with the defendant's attonrev durine the testim^, and shall be restricted to a
location from which the defendaiit cannot be seen or heard by the mentally retarded or
developmentally_disabled victini givingthe testimony, exeept on a monitor provided for that
purpose. The mentally retarded or clevelopmentally disabled victins gvina the testimony shalt
be provided with a monitor on which the -victim can observe, during the testimone
defendant. No order for the taking of testimony bv recording shall be issued under this
division unless thevrovisions set forth in divisions (B)(2)(a^b), (c) and^d) of this section
apply to the rccording o,f the tcstimony.

F ror urposes of divisions (D) and (E) of tlus section, a iudge may order the testunony of a
mentally ietardcd or developmentally disabled victirn to be taken outside the room in which
the oroceeding is beinR conducted if the judge determines that the mentally retarded or
developmen[ally disabled victim is unavai(able (o testify in the room iu the phY^ical presenee
of the defendant due to one or more of the following:

(1) Tlz^ersistent refasal vf the mentallv retarded or devclopinentally_disabled victim to
testify d^ite judicial reguests to do so;

2 The inability of the mentally retarded or developmentally disabled victim to communicate
about the alleged violation or offense because of extreme fear, faiiure of inemory, or another
similar retisooir

f3) The substarltial likelihood that the mentally retarded or deveiopmentally disabled victim
will suffer seiious emotional trauma fcoin so testif in .

G(l) If aiqdxe issues an order pursuant to clivision (D) or LE,) of this scction that reguires
the testirnonXof a mentally retarded or developnientally_disabled victiui in a eriminaf
p1'oceedin.h, to be talcen outside of the room in which the^proeceding is beingeonducted, the
order shall specifically identify the rnentally retarded or developmentally disabled victiin to
whose testimony it app (ie4Lthe order auplies_only during the tesfimony of the-specified
mentally rettirded or developmentallp disabled victim and the mentally retarded or
dcvelopmeutally disabled victim givin th^ e testimony shall not bc required to testify at the
proceedin^ other than in accordance with the order.
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(2) A iudge who malces any determination re2arding the admissibility of a deposition under
divisions B and C of this section, the videotaping of a deposition under division B2 of
this section or the takhiQ of testnnony outside of the room in wluch a Proceeding is being
conducted under division D) or (E) of this section shall enter the determination and iindinUs
on the record in thc proceeding.

See. 2945.491. (A) As used in this section:

(1) "Mentally retarded person" and "developmentally disabled person" have the same
meanin€*,s as in section 5123.01 of the Revised Code.

(2) "Mentally retarded or developmentally disabled victim" includes a mentallkretarded or
developmentally disabled person cvho was a victim of a felony violation identified in division
(13)( 1 ) of this section or a felony offense of violence or ainst whorn wasdirected any_
conduct that eonstitutes or that is an eleinent of a felony violation identified in division
jB 1 of this section or a felony offense pf violence.

LB)(1 At a trial on a charee of a felon vy iolation of section 2903.16, 2903.34, 2903.341
2907.02 2907.03, 2907.05, 2907.21 2907.23, 2907.24. 2907.32, 2907.321, 2907.322, or
2907.323 of the Revised Code or an offense ofviolenee and in which au alle ê d victin2 of the
violation or offense was a mentally retarded or developmentally disabled person, the court
upon motion of the prosecutor in the case may admit videota^d nreliminary hearin¢
testimonv of the mentall retarded or developmentally disabled victim as evidence at the trial,
iillieu of the mentally retarded or developmentally disabled victim appeaiing as a witness and
testifying at triah if all of the followina anply

(a)-The videotapo of tlre test mony was tnade at the prelimina^hear^ at whichprobable
cause of the violation charged was found.

(b) '1'he videotap_e of the testimony was niade in a c c o r d a n c e with division C of section
2937.11 of the Revised Code.

c The testimony iu thc videotape is not excluded by the hearsay rule and otherwise is
admissible under the Rules of Evidence. For pumoses of this division, testimony is not
excluded by the hearsav iule if the testimonv is not hearsayunder Evidence Rulc 801, the
tcstimony.is within an exoeption to the hearsay rule set forth in Evidence Rnte 803, the
mentall^etarded or developmentall disabled victim who ave the test mony is unavailable
as_a v<ritness, as defined in Evidence Rule 804zand the test mony is admissible under that rule
or both of the followingappjy:

i Thc aeeused had an opportuni and similarmgtive at the prcliniinaryhearing to develop
the testin2onyof the mentatly retarded or developmentallydisabled victim by direct, cross or
redirect exaanination.

ii The court deternuncs that there is reasonable cause to believe that if the nlentally retarded
or developmentally disabled victim who gave the testimony at the preliminaiy hearing were to
testify in Rerson at the trial, tlie mentally retarded or developmentally disabled victim would
e^erience serious emotional trauma as a result of the victim's partir,^ation at the trial.

(21If a mentally retarded or dcvelopmentally disabled victim of an alleged felon^yiolation of
section 2903.16, 2903.34, 2903.341^_2907.02 2907.03, 2907.05, 2907.21 2907.21,2907.24,_
2907.32 2907 321 2907.322 or 2907.323 of the Revised Code or an alle ed felonX offense
of violence testiries at the preliminarv hcaring in [he case, if the testimc ny of the mentanly-------
retarded or developmentallv disabled victim at the preliminary hearing was videotaped_
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parsuant to division C of section 2937.11 of the Revised Code, and if the defendant in the
cese fdes a written objection to the useLpursuant to division (B 1 of this section of the
videotaped testimony at the trial, the court, immediately after the filing of the obiection, shall
hold a hearin to determine whether the videotaped testimony of the mentally retarded or
developmentall v disabled victim should be admissible at trial uuder division (B)(1) of this
section and, if it is admissible whether the mentallXretarded or devclopmentally disabled
victim should be required to provide limited additional testimony of the type described in this
division At the hearinsz held Pursuant to this division, the defendant and the prosecutor in the
case may present any evidence that is relevant to the issues to be deteimined at the hearing,
but the menYall^etarded or developmentally disabled victim shall not be required to testify at
the hearing.

After the heari^, the court shall not require the mentally retarded or developmentally
disabled victini to testify_at the trial, unless it determines that both of the followina appl

a That the testimony of the mentatt^retarded or develonmentally disablod victim at trial is
necessary for one or more of the following rcasons:

^i) Evidence lhat was not availahle at the time of the testimony of the mentally retarded or
developmenially disabled victiin at the preliminarXhearine has been discovered.

(iiZThe circumstances surroundinR the case have clianged sufficiently to necessitate that the
mentally retarded or developmentally disabled victim testify at the hial.

b That tho testimony of the mentally retarded or dovclopmentall disabled victim at the trial
is necessary to protcct the iiallt of the defendant to a fair trial.

The court shall enter its fmdin = and the reasons for it in the journal. If the court recluires the
mentally retarded or developmentallydisabled vietim to Yestifv at the trial the testimony of.
the victim shall be limited to the new evidence and changed circumstances, and the tnental^
retarded or develoRmentnlly d sable<I victirn sllall not otherwise be required to testif^at tlze
trial. The required testimony of the mentall^retarded or developmentall disabled victim m^
be given in person or,}u son motion of the prosecution, may be taken by devosition in
accordanee with division(B) of section 2945.482 of the Revised Code provided the
de^osition is admitted as evidence midcr division (C ) of that section, mav be talcen outside of
the courtroom and televised into the courtroom in aceordance with division D of that
sectioii, or niay be taken outside of the eourtroom and recorded for showiia4 in the courtroom
in accordance witlz division E of that section.

(3 If videota ed testimon of a inentally retarded or devclopmentallv disabled victim is
admitted at trial in accordance with divisien_(B}(' 1) of this sectieu, ihe mentally rctarded or
develoomentallv disabled victiin shall not be com^elled in any way to appear as a witness at
tl7e trial, except as provided in division B 2 of this section.

(C) An order issued pursuant to division B of t_his section shallspecificall^dentify the
mentally retarded or developmentall^disabled victim concernina whose testimony it pcrtains.
The ordcr shall apply only durine the testimony of the mentsilly retarded or develomnentally
disabled victim it spccifically idcntifies.

See. 5120.173. Any person who is required to report suspected abuse or neglect of a child
under eightcen years of age pursuant to division (A) of section 2151.421 of the Revised Code,
and any person wbo is permitted to repoit or cause a repoit to be made of suspected abuse or
neblect of a child under eighteen years of age pursuant to division (B) of that section any

to rcport suspectcd abuse or n^lect of a person with mentalperson who is required
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retardation or a developmental disability pursuant to division C of section 5123.61 of the
Revised Code, and qnyperson who 1S peimittcd to rep- qrt suVected_abuse or nenlect of a
person with mental retardation or a developmentat disabilitV pursuant }o division (F of that
section and who makes or causes the report to be made, shall direct that report to the state
highway patrol if the child or the person with mental retardation or a developmental disability
is an inmate in the custody of a state correctional institution. If the state highway patrol
detennines after receipt of the report that it is probable that abuse or neglect of the inmate
occurred, the patrol shall report its findings to the department of rehabilitation and correction,
to the court that sentenced the imnate for the offense for which the nunate is in the custody of
the department, and to the chainnan and vice-chairman of the correctional institution
iuspection convnittee established by section 103.71 of the Revised Code.

Sec. 5123.032. (A^ As used hz this section, "develo mental center" means any nstitution or
facility of the department of n}ental retardation and developmental disabilities that, on or aLter
the effective date of this sectiou, is nameddesi^natec^, or refened-to as a develo mcntal
center.

^B^ Notwithstancling auy othei provision of (aw, on and afler the effective date of this seetion,
an closure of a develo^mental center shall be si}bjcct to, and in accordance with, this section.
Notwithstanding any other provision of law, if the governor axmounced on or after January 1,
2003, and prior to the effective date of this scction the intended closure of a developmental
center ancl if the closm•e identified in the announceinent has not occurred prior [o the effective
date of this section, the closnre identified in thc announcemeit shall be subiect to the criteria
set forth in this section as if the annomtcement liad been made on or after the effective date of- - - - - - - -
this section, except for the tune at which tbe notice to the general assembly must beprovided--
as identified in division(C) of this section.

(Cj Notwithstanding anv other rovision of law, on and after the effective date of this section
at least ten da is prior to makin^ offieial, public an nouncement that the governor intends
to close one or more developmental centers, the ^overnor shall notify the general assenibiy itt
writi * that the governor intends to close one or more developmental centers.
Notwithstanding any other provision of law, if the govcrnor announced on or after January 1,
2003, and prior to the effective date ofthis section the intended closure of a developmental
center and if the closure identified in the annouucementhas not occurred pr or to the effectivc
date of this section,not later than ten days after the effective date of this section,,the aovenior
shall notify the general assemblyin writinn of the prior amiouncement and that thc^ovenior
intends to close the center identified in the prior annormcement, and the notification to the
general assembl_y sliall constitute, for purposes of this section the govemor's official nblic
announcement that the governor intends to close that center.

The notiee reguirod b this division shall identi by name each developmental center that the
governor iutends to close or, ifthe ^ovcmor has not determiiied anv specifrc developmental
center to close, shall state the^overnor's ^eneral intent to close one or inore developmental
centers. When th^overnor notifies the eng eral assembl^as required b, t^ his division, the
legislative servicg conunissiou rom tl sliall conduct an indenendent study ofthe
developnzental centers of the department of inental retardation and developnental disabilities
and of the de arhnent's operation of the centers, and the study shall address relevant criteria
and factors, includin^, bat not limited to, ali of thc followina:

(IJThe manner in whiclr-thc closure of develoumental centers in aeneral would affect the
safety, health,_well-beina, and lifestyle of the centers' residents and their family memtiers and
would affect public safety and, if the governoi's nolice identifics by name oie or more
devel^mental centers that the eovenior intcnds to-close, the manner in which the closure of
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each center so identified would affect the safet health, well-being, and lifestyle of the
center's residents and their finnil members and would, affect public safcty^-

(2 The availabilit oy f altemate facilities;

(3) The cost effectiveness of the facilities identified for closure;

( 4 ) A comparison of the cost of residing at a facility identifled for closure and the cost of new
living arrangements;

5 The eogrWhic factors associated with each facility and its proximity to other siinilar
facilities•

(6) The impacC of collective b_argainine on facility operations-

7 The utilization and maximization of resources;

j8 Continuity of the staff and abilitXto serve the faeility population

MContinuin costs following closure of a facili •.

10 The impact of the closure on the local economy;

(11 Alternatives and o orriinities for consolictation with other facilities;

j12 Flow the closin^ of a facility identified for closure relates to the departnmcnt's plans for
the fiiture of developmental centersin this state;

(13) The effect of the closure o£ develo^mental centers in general uuon the state's fiscal
resources and fiscal status and, if the overnor's notice identifies by name one or more
developmental centers that the aovernor intends to close, the ef'fect of the closure of each
center so identifred upon the state's ffscal resources and fiscal status.

kD) The leaislative service aommission shall com^lete the stiidy required bdivision (C) of
this section and prepare a renort that contains its findings, not later thau six da s after the.

ovemor makes the official, public aimouncement that thc overnor intends to close one or
more develonrnental centers as described in division C)_of this section. The comnrission shall
provide a c^y of thc re^ort to each meinber of the general assembly who reduests a copy of
the reoit.

Not later than the date on which the le,gislative service commission is rcotii red to complete the
reoort under this division, the mental rctardation and develo mental disabilities
developmental center closure cominission is hereby created as described in division (E) of this
section. The officials with the duties to a oint members of the closure commission, as
descrihed in division (13 of this section, shall a_ oint lile specified membcrs of the olosm-e
cominission and, as soon as nossible after the a ointhnents. the closure c ,ommission shall
meet for the purposes describeci in that clivision_ U on com letion of the report and the
creation of the closure commission under this division, the le^slative service eomm ssion
pregipuly shall »rovide a c^^of the renort to ths closure commission and shall Rresent the
report as deseribed in division E) of this section.

j(1) A mental retardation and devclonmental disabilities devclonmental center closureLE
connnission shall be created at the time and in the nzanner specified in division (D) of this
section. The closure cominission consish, of six members. One member shall be the director
of the dc artment ofinental retardation and develo ^nental disabilities. One menibcr shall be
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the director of the department of health. One member shall be a rivate executive with
e^crtise in facility utilization in economics, or in both faciGty utilization and economics,
jointly appointed by the speaker of thc house of representatives and the president of the
senate. The member appointed for expertise in facility utilization, economics, or both may not
be a member of the general assembly and may not have a dcvelopmental center identified for
closure by-the governor in the county in which the member resides. One member shall be a
niember of the board of the Ohio civil service employces' assoeiarion, Jointly^pointed by the
speaker of the house of representatives and the president of the senate. One tnember shall be
either a family member of a resident of a developmental center or a representative of a mental
retardation and developmental disabilities advocacy group, jointly appointed bv the speaker of
the house of reresentatives and the president of the senate. The member appointed who is a
family member of a developmental center resident or a representative of an advocacy r,_ oup
may not be a member of the gcncral assembly. One member shall be a. member of the law
enforeement commmiity, anpointed by the eovernior. The officials with the duties to appoint
members of the closure commission shall make the appointinents, and the closure commission
shall meet. witlun the tim^eriod^ecified in division (Dl of ihis section. The members of
the closure connvission shall serve without com^ensation. At the closure commission's first
meetinn, the members shall oreanize and ap^oint a chairperson smd vice-chairperson.

The closiire commission shall meet as often as is necessary for the pmjpose of malcing the
recommendations to the ^ovetnor that are described in this division. The closure
eommission's meet^s shall be open to th^ublic and the closure commission shall accept
pnblic testimon . The le 'slrativescrvice commission shall a pear before the closure
conunission and present the re oit thc legislative service commission repared under division
(D) of this section. The closure commissionshall rneet for the purpose of making
reeonmiendations to the govetnor, which recommendations niay include all of the following:

ta) Whetller any devclopmental center should be closed;

b If the recommendation described in division (EZ(1)(a) of th s section is that one or nzorc
developmental centers should be closed which center or centers shouid be clos^d

(c) If the governor's notice described in division (C) of this section identifies bv name one or
more developmentll centers that the governor intencls to close. whether the center or centers
so identified should be closed.

(Z11 he mental retardationand develo mental disabilitics developmental genter closure
eominission, not later than sixty days after it receives the r.eport of the legislative seivice
commission mider division D 1 of this section, shall re arc a rep_ort eontainingits
reconrmendations to the governor. The closure commission shall send a copy of the report to
the govenlor and to each member of the general assembly who rec^iests a copy of the report.
U otp i receipt o£ the closure connnission's rc^oit, the governor shall. review and consider thc
commission's rcconmlendation. The governor shall do one of the followin :

CalFollow the recommendation of the commission;

fb) Close no dcvclo^mental center;

1c Talce other action that the goven7or deternunes is neccssary for thC pllrpose of exp_nditure_
reductions or budget cuts and state the reasons for the action.

The ex venor's decision is final. U on thc overnor's makin^ of tliedecision, the closure
cominissiqn shall cease to exist. Another closure eonitnission shall be created under this
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section each time the governor subsNuently malces an official,publie announcement that the
governor intei2ds to closeone or inore develoomental centers.

Sec. 5123.081. (A) As used in this section:

(1) "Applicant" means a person who is under fmal consideration for appointment to or
employment with the department of mental retardation and developmental disabilities,
including, but not limited to, a person who is being transferred to the department and an
einployce who is being recalled or reemployed after a layoff.

(2) "Crirninal records check" has the same meaning as in section 109.572 of the Reviscd
Code.

(3) "Mitror drug possession offense" has the same meaning as in section 2925.01 of the
Revised Code.

(B) The director of inental retardation and developmental disabilities shall request the
superintendent of the bureati of criminal identiflcation and investigation to conduct a criminal
records check with respect to each applicant, except that the director is not required to request
a criminal records cheek for an employee of the department who is being considered for a
different position or is returning after a leave of absence or seasonal break in employment, as
long as the director has no reason to believe that the employee has committed any of the
offenses listed or described in division (E) of this section.

If the applicant does not present proof that the applicant has been a resident of this state for
the five-year peiiod imniediately prior to the date npon whicli the criminal records check is
requested, the director shall request that the supeiintendent of the bureau obtain information
from the federal bureau of investigation as a part of the criminal records check for the
applicant. If the applicant presents proof ihat the applicant has been a resident of this state for
that five-year period, thc director may request that the superintendent of the bureau include
information from the fecleral bureau of investigation in the criminal records cheek. For
puiposes of this division, an applicant may provide proof of residency in this state by
presenting, with a notarizcd statement asserting that the applicant lias been a resident of this
state for that five-year period, a valid driver's license, tiotification of registration as an elector,
a copy of an officially filed federal or state tax forzn identifying the applicant's permanent
residence, or any other document the director considers acceptablc.

(C) The director shall provide to eacli applicant a copy of the form prescribed pursuant to
division (C)(1) of section 109.572 of the Revised Code, provide to eaoh applicant a standard
iinpression sheet to obtain fingerprint iinpressions prescribed pursuant to division (C)(2) of
section 109.572 of the Revised Code, obtain the completed form and iinpression sheet from
each applicant, and forward the completed fonn and impression sheet to the supeiintendent of
the bureau of criminal identification atid investigation at the time the criminal reeords cheek is
requested.

Any appficant who receives pursuant to this division a copy of the form prescribed pursuant to
division (C)(1) of section 109.572 of the Revised Code and a copy of an impression sheet
prescribed pursuant to division (C)(2) of that section and who is requested to complete the
form andprovide a set of fingerprint impressions sliall complete the form or provide all ttie
information necessary to complete the form and shall provide the material with the
impressions of the applicant's fingerprints. If an applicant, upon request, fails to provide the
inforination necessary to complete the form or fails to provide impressions of the applicant's
fingerprints, the director shall not employ the applicant.
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(D) The directorinay request any other state or federal agency to supply the director with a
written report regarding the criminal record of each applicant. With regard to an applicant
who becomes a department employee, if the employee holds an occupational or professional
license or other credentials, the director may request that the state or federal agency that
regulates the eniployee's occupation or profession supply the director with a written report of
any information pertaining to the employee's criminal record that the agency obtains in the
course of conducting an investigation or in the process of renewing the en7ployee's license or
other credentials.

(E) Except as provided in division (K)(2) of this section and in rules adopted by the director in
accordance with division (M) of this section, the director shall not employ a person to fill a
position with the departtnent who has been convicted of or pleaded guilty to any of the
following:

(1) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2903.12, 2903.13,
2903.16, 2903.21, 2903.34, 2903.341, 2905.01, 2905.02, 2905.05, 2907.02, 2907.03, 2907.04,
2907.05, 2907.06, 2907.07, 2907.08, 2907.09, 2907.21, 2907.22, 2907.23, 2907.25, 2907.31,
2907,32, 2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 2919.12,
2919.22, 2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.04, 2925.05,
2925.06, or 3716.11 of the Revised Code, a violation of section 2905.04 of'the Revised Code
as it existed prior to July 1, 1996, aviolztion of section 2919.23 of the Revised Code that
would havc been a violation of section 2905.04 of the Revised Code as it existed prior to July
1, 1996, had the violation occuu-ed prior to that date, a violation of section 2925.11 of the
Revised Code that is not a minor drug possession offcnse, or felonious sexual penetration in
violatiou of former section 2907.12 oPthe Revised Code;

(2) A felony contained in the Revised Code that is not listed in this division, if the felony
bears a direct and substantial reiationship to the duties and responsibilities of the position
being filled;

(3) Any offeuse contained in the Revised Code constituting a misdemeanor of the first degree
on the first offense and a felony on a subsequent otlense, if the offense bears a. direct and
substantial relationship to the position being filled and the nature of the services being
provided by the department;

(4) A violation of an existing or former rnunieipal ordinance or law of this state, any other
state, or the United States, if the offense is substantially equivalent to any of the offenses
listed or described in division (E)( l), (2), or (3) of this section.

(F) Prior to employing an applicant, the director shall require the applicant to subniit a
statement with the appficant's signature attesting that the applicant has not becn convicted of
or pleaded guilty to any of the offenses listed or described in division (E) of this section. The
director also shall require the applicant to sign an agreeinent under which the applicant agrees
to notify thc director within fourteen calendar days if, while employed with thc department,
the applicant is ever fonnally charged with, convicted of, or pteads guilty to any of the
offenses listed or described in division (E) of this section. The agreement shall hzionn the
applicant that failure to report fonnal charges, a conviction, or a guilty plea may result in
being dismissed $-om employment.

(G) The director shall pay to the bureau of criminal identilication and investigation the fee
prescribed pursuant to division (C)(3) of section 109.572 of the Revised Code for each
criminal records check reqnested and conducted pursuant to this section.
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(11)(1) Any report obtained pursuant to this section is not a public record for purposes of
section 149.43 of the Revised Code and shall not be made available to any person, other than
the applicant who is the subject of the records clieck or criminal records check or the
applicant's representative, the department or its representative, a county board of inental
retardation and developmental disabilities, and any court, hearing officer, or other necessary
individual involved in a case dealing with the denial of employment to the applicant or the
denial, suspension, or revocation of a certificate or evidence of registration under section
5123.082 of the Revised Code.

(2) An individual for whom the director has obtained reports under this section may submit a
written request to the director to have copies of the reports sent to any state agency, entity of
local government, or private entity. The individual shall specify in the request the agencies or
entities to which the copies are to be sent. On receiving the request, the director shall send
copies of the reports to the agencies or cntities specified.

The director may requost that a state agency, entity of local govermnent, or private cntity send
copies to the director of any report regarding a records eheck or criminal records check that
the agency or entity possesses, if the director obtains the written consent of the individual wlio
is the subject of the report.

(I) The director shall request the registrar of motor vehicles to supply the director with a
certified abstract regarding the record of convictions for violations of motor vehicle laws of
each applicant who will be required by the applicant's employtnent to transport individuals
with inental retardation or a developmental disability or to operate the dcpartment's vehicles
for any other purpose. For each abstract provided under this section, the director shall pay tlre
amount specified in section 4509.05 of the Revised Code.

(J) The director shalt provide each applicant with a copy of any report or abstract obtained
about the applicant under this section.

(K)(1) The director shall inform each person, at the time of the person's initial application for
employment, that the person is required to provide a set of impressions of the person's
tingeiprints and that a criminal records eheck is required to be conducted and satisfactorily
completed in accordance witli section 109.572 of the Revise<l Code if the person comes under
final consideration for employnient as a precondition to employment in a position.

(2) The director may employ an applicant panding receipt of reports requested turder this
section. 'rhe director shall tenninate employment of any such applicant if it is determined
from the reports that the applicant failed to infoim the director that the applicant liad been
convicted of or pleaded guilty to any of the offenses listed or described in division (E) of this
section.

(L) '1'he director may cliarge an applicant a fee for costs the director incurs in obtaining
reports, abstracts, or fingerprint impressions under this section. A fee eliarged under this
division shall not exeeed the amount of the fees thc director pays under divisions (G) and (I)
of this section. If a fee is charged under this division, the dircetor shall notify the applicant of
the amount of the fcc at the tnne of the applicant's initial application for employment and that,
unless the fee is paid, the director will not consider the applicant for employment.

(M) The director shall adopt niles in accordance with Chapter 119. of the Revised Code to
implement this section, ineluding rules specifying circumstances rmder which the director
may employ a person who has been convicted of or pleaded guilty to an offense listed or
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described in division (E) of this section but who meets standards in regarcl to rehabilitation set
by the director.

Sec. 5123.50. As used in this section and sections 5123.51 and, 5123.52and 5123.541 of the
Revised Code:

(A) "Abuse" means all of the following:

(1) The use of physical force that can reasonably be expected to result in physical harm or
selious physical harm;

(2) Sexual abuse;

(3) Verbal abuse.

(B) "Misappropriation" means depriving, defrauding, or otherwise obtaiiung the i-eal or
personal property of an individual by any means prohibited by the Revised Code, including
violations of Chapter 2911. or 2913, of the Revised Code.

(C) "MR/DD e nployee" means all of the following:

(1) An einployee of the department of inental retardation and develolmrental disabilities;

(2) An employee of a county board of mental retardation and developmental disabilitie.s;

(3) An employee in a position that includes providing specialized services to an individual
with mental retardation or a another developmental disability.

(D) "Neglect" nreans, when thcre is a duty to do so, failing to provide an individual with any
treatment, care, goods, or services that are necessary to maintain the health and safety of the
individual.

(E) "Physical hann" and "serions physical harm" liave the same meanings as in section
2901.01 of the Revised Code.

(F) "Sexual abuse" means unlawful sexual conduct or sexual contact, a^TThebc f:rms azo-
F.T, ^Dcvised^od€.defind4n-s ,n-2947,04

(G) "Specialized services" means any program or service designed and operated to serve
priinaiily individuals with mental retardation or a developmental disability, including a
prograin or seivice provided by an entity licensed or certified by the department of inental
retardation and developmental disabilities. A program or service available to the general
public is not a specialized service.

(H) "Verbal abuse" means purposely using words to tin•eaten, coerce, intimidate, harass, or
lrumiliate an individnal.

(1Z"Sexual conduct "sexual contact," and "spouse" luve the same mcanin^s as in section
2907.01 of the Revised Code.

Sec. 5123.51. (A) In addition to any otller action required by sections 5123.61 and 5126.31 of
the Revised Code, the department of mental retardation and developmental disabilities shall
review each report the depai-tment receives of abuse or neglect of an individual with mental
retardation or a developmental disability or misappropriation of an individual's property that
includes an allegation that an MRlDD einployee committed or was responsible for the abuse,
neglect, or misappropriation. 'I'he dcpartment shall review a report it receives from a public
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children services agency only after the agency completcs its investigation pursuant to section
2151.421 of the Revised Code. On receiut of a notice under section 2930.061 or 5123.541 of
the Revised Code, the department s,hall review the notice.

(B) The deparhnent shall do both of the following:

(1) Investigate the allegation or adopt the findings of an investigation or review of the
allegation conducted by another person or government entity and detennine whether there is a
reasonable basis for the allegation;

(2) If the department detennines that there is a reasonable basis for the allegation, conduct an
adjudication pursuant to Chapter 119. of the Revised Code.

(C)(1) The department shall appoint au indepcndent hearing officer to conduct any 1learing
conducted pursuant to division (B)(2) of this section, except that, if the hearing is regarding an
einployee of the depaiiment who is represented by a union, the department and a
representative of the union shall jointly select the hearing officer.

(2)1Ve (a) Exce t as provided in division (^(2)(b) of this section, no hearing shall be
conducted under division (B)(2) of this section until any criminal proceeding or collective
bargaining arbiti-ation concerning the same allegation has concluded.

(t) The department may conduct a hearin^)ursuant to division B 2 of this section before a
criminal nroceedin^ concern ng the same allegation is concluded if both of the follow^ a are
the case:

(i) The de artinent notifies thc ^rosecutor resomnsible for the criminal proceedinu that the
deuartment proposes to eonduct a heaiina.

ii The prosecutor consents to the hear-igg,

(3) In eonducting a hearing pursuant to division (B)(2) of this section, the hearing officcr shall
do both all of the following:

(a) Determine whetlrer there is clear and convincing evidence that the MR/DD employee has
done any of the following:

(i) Misappropriated the property of an-individ" one or more individuals with mental
retardation or a developinental disability that has a value, eithcr separatc or talcen together,
of one hundred dollars or more;

ii Misaupronriated pronerty of an individual witlr mental retardation or a developmental
disability that is desi,gned to be used as a chee draft neaotiable inshlunent, credit_car
charge c•arcl, or device for initiatina an electronic funcl transfer at g, oint of sale terminal
automated teller machine or casli dispensingmachine

fii)(ii^ Knowingly abused or.•°gd such an individual;

(iti)iv Recklessly abused or neglected such an individual, with resulting physical harm;

(iv) ( Negligently abused or neglected sueh au individual, with resulting serious physical
harm;y

vi Reeldgssly neglected such ap individual, creating a substantial risk of serious uhysieal
har 3m•
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(vii) Engar;ed in sexual conduct or had sexual contact with an individual with mental
retardation or another developmental disabilitY who was not the MR/DD empio ee's s o_ use
and for whom the MR/DD employee was employqd or undcr a contract toprovide care;

viii Unreasonably_failed to make a report pursnant to division C of section 5123.61 of the
Revised Code whcn the employee knew or should have known that the failure woutd result in
a substantial risk of harin to an individual with mental retardation or a developmental
disabilit.

(b) Give weight to the decision in any collective bargaining arbitration regarding the same
allegationi

(c) Give weight to any relevant facts presented at the hearinQ.

(D)(1) Unless the director of inental retardation and developmental disabilities detennines that
there are extenuating eircumstances and except as provided in dvisi^, ^^s ^(^,rid division

c ` .n' -^(E) of this sectiou, ^^^'. n
r*' ^r ^^caa^^' cna^vf ^^^^D^ ¢^ if the director,, after considcring all of

the factors listed in division (C)(3) of this section fmds that there is clear and convincing
evidence that the an MR/DD einployee has done one or more of the things described in
division (C)(3)(a) of tiiis section the director shall include the name of the em lop yee 'm thc
rMis cstablished under seetion 5123.52 of the Revised Code.

(2) Extenuating circumstances the director must consider include the use of physical force by
an MR/DD cmployee that was necessary as self-defense.

(3) If the director includes an MR/DDemployee in the registry established under section
5123.52 of the Revised Code, the director shall notify the employee, the person or
government entity tlmt employs or contracts witli the employee, the individual with mentat
retardation or a developmental disability who was the subject of the report and that
individual's legal guardian, if any, the attomey general, and the prosecuting attorney or other
law enforcement agency. If the MR/DD einployee holds a license, ecrtificate, registration, or
other authorization to engage in aprofession issued pursuant to Title XLVII of'the Revised
Code, the director shall notify the appropriate agency, board, department, or other• entity
responsible for regulating the employee's professional practice.

(4) F#® dir ete^shall not i^^ucle rr the reg^3 un-individer=rl-^vl^ kas-bccn€eund-notgtrilty.
byu ^n^ or^f-an c^€€erise arisixgfro^n the san^ €acts If an individual whosc name
ap ^e^ ars on the registry is involved in acourt prc ceedina cn- arbitration arising frqm the same
facts as the rlleaatiou resultin ig n the individuaPs placement on the registr y tlie clis op sitic>n of

the rR oceedin^ or arbitration shall be noted in the registry next to the individual's name.

(E) In the case of an allegation concerning an employee of the department, aftcr the hearing
conducted pursuant to division (13)(2) of this section, the director of health or that director's
designee shall review the decision of the hearing officer to determine whetlier the standard
desciibed in division (C.)(2-)(31 of this section has been met. If the director or designee
determines that the standard has been met and that no extenuating eircrnnstances exist, the
director or desiguee shall notify the director ofinental retardation and developmental
disabilities that the MRJDD employee is to be included in the registry cstablished under
section 5123.52 of the Revised Code. If the director of mental retardalion and developmental
disabilities receives such notification, the director shall include the MR1DD employee in the

and shall provide the notification
described in division (D)(3) of this seetion.
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(F) If the department is reyuired bv Chapter 119 . of the Revised Code to give notice of an
opportunity for a hcarina and the MR/DD emulo ee sub'ect to the notice does not timely
r uest a hearin^ in accordance with section 119.07 of the Revised Code, the depaAment is

not required to hold a hearing.

(Cr) Files and records of investigations conducted pursuant to this section are not public
records as defined in section 149.43 of the Revised Code, but, on request, the department shall
provide copies of those files andrecords to the attorney general, a prosecuthig attorney, or a
law enforcement agency.

Sec. 5123.541, (A) No MR/DD employee shall engage in any sexual conduct or have any
sexual contact with an individual with mental retardation or another developmental disability
for whom theMRLDU employee is employed or under a contract to provide care unless the
individual is the MR/llD employeg's snouse._

B An MR/DD emnloyee who violates divisiou A of this section shall be eligible to_bc
inch.uled in the regis reaarding misappro^iation, abuse, ne ec or other specified
miseonduct by MR/DD emRloyecs established under section 5123.52 of the Revised Code in
addition to an o^ther sanction oK2enalty authorized or r^law.

(CA1 An >erson listed in division (C)(2) of scction 5123.61 of thc Revised Code who has
reason to believe that an MR/DD einDloyee has violated divisionjA of this section sliall
immediately report that belief to the d^aitment of ineutal retardation and developmental
disabilities.

2 An parson wlro has reason to believe that anMR/DD employee_has violated cfivision i
of this section rnay rc op rt that belief to the del artment of niental retardation anul
cleveloprneiital disabilities.

Sec. 5123.542 (A) Each of the followin^ shall aimuall^provide a written notice to each of its
MR/DD etnbloyees explaining the conduct for which an MR/DD employee may be included
in the regishy established under section 5123.52 of the Revised Code:

( 1 ) The dcnart nent of inental retardation and developmental disqbilit es;

(2) Each cotmtyboard of inental retardation and developmental disabilities

3 Bach contractii2g entity, as dc fined in seetion 5126.281 of the Revised Code;

(4) Each owner o erator, or administrator_of a residential facilit y as defincd in section
5123.19 of the Revised Code'

f^)Each owner, onet ator, or admuiistrator of a ro ram certifiecl, bV the department torp ovide

supt>ortcd living.

B The notice described in division (A) of this section shall be in a form and provided in a
manner prescribed b the department of n2cntal retardation and developmental-disabilities.
The fonn shall be the same for all persons and eirtities recittired to provide notice under
division A of this section.

{C The fact that an MR DD employice does not receive the noticc reguired by this section
does not exempt the employee fi-om inclusion in the re^blished under section
5123.52 of the Revisecl Code.

Sec. 5123.61. (A) As used in this section:
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(1) "Law enforcement ageicy" means the state higliway patrol, the police department of a
municipal corporation, or a county sherith.

(2) "Abuse" has the same meaning as in section 5123.50 of the Revised Cocie, except that it
includes a misappropriation, as defined in that section.

(3) "Neglect" has the same meaning as in section 5123.50 of the Revised Code.

(B) The department of mental retardation and developmental disabilities shall establish a
registry office for the purpose of maintaining reports of abuse, neglect, and other major
unusnal incidents made to the departtnent under this section and reports received from county
boards of inental retardation and developmental disabilities under section 5126.31 of the
Revised Code. The departnlent shall establish cornmittees to review reports of abuse, neglect,
and other major unusual incidents.

(C)(1) Anypeison listed in division (C)(2) of this section, having reason to believe that a
person with mental retardation or a developmental disability lias suffered or faces a
substan[ial risk of snfferi^ any wound, injury, disability, or condition of sach a nature as to
reasonably indicate abuse or neglect of that person, shall immediately report or cause reports
to be made of such information to the entity s ecified in this division. Except as nrovided in
section 5120.173 of the Revised Code or as otherwise provided in this division, the person
making the report sliall make it to a law enforcement agency or to the cotimty board of mental
retardation and developmental disabilitic. -,e*ecpt-thai-iF If the report concerns a resident of a
facility operated by the depaivnent of niental retardation and developmental disabilities the
report shall be niade either t o a law enforeement agency or to t h e department. if t h e re ort
concems any a_ct or omission of an enployee of a county board of inental retardation and
developmental disabilities, the report irnizlediately shall be made to the department and to the
coun board.

(2) All of the following persons are required to make a report under division (C)(1) of this
section:

(a) Any physician, including a hospital intem or resident, any dentist, podiatrist, ehiropractor,
practitioner of a limited branch of inedicine as specified in section 4731.15 of the Revised
Code, hospital adniinistrator or employee of a hospital, nurse licensed under Chapter 4723, of
the Revised Code, employee of an ambulatory healfli facility as defined in section 5101.61 of
the Revised Code, ernployee of a home health agency, eniployee of an adult care facility
licensed under Chapter 3722. of the Revised Code, or einployee of a community mental
health facility;

(b) Atty school teacher or school authority, social worker, psychologist, attorney, peace
officer, coroner, clergyinan; or residents' rights advocate as defined in section 3721.10 of the
Revised Code;

(e) A superinztendent, board member, or employee of a county board of inental retardation and
developmental disabilities; an administrator, board member, or employee of a residential
facility licensed under section 5123.19 of the Revised Code; an administrator, board mernber,
or enrployee of any other public or privatc provider of services to a person with mental
retardation or a developmental disability, or any MR/DD employee, as defined in section
5123.50 of the Revised Code;

(d) A member of a citizen's advisory council established at an institution or branch nistitution
of the departznent of mental retardation and developmental disabilities under section 5123.092
of the Revised Code;

Appendix 66



(e) A clergyanan who is employed in a position that includes providing_spcciafized services to
an individual with mental retardation or another developmental disability, while actina in an
ofticial or professional eTpacity in thatposition, rna person who is emnloyed in a position
that includes providina specialized services to an individual with mental retardation or
another developmental disability and who, while acting in an official or professional capacity,
renders spiritual treatment tlurough prayer in accordance with the tenets of an organized
religion.

(3)0a The reporting requirements of this division do not apply to members of the legal rights
service commission or to employees of the legal rights service.

(b) An attorney or physician is not required to make a reportourstuint to division (C)(1) of
this section eoneeruin any communication the attorney or physician receives from a client or
patient in an attorney,-client orphysician-patient relationship if in accordance with division
A) or (B) of section 2317.02 of the Revised Code the attomy or phy_sician eould not testi

with res^ect to that couimunication in a civil or criminal proceed n ,p except that the client or
patient is deemed. to have waived any testimonial privile: e under division (A) or ( B) of
secrion 2317.02 of the Revised Code with respect to that eommuirication and thc attonrey or
physician shait malce a report pursuant to division (C)(1) of this section, if both of the
followinQ applv:

(i) The client or patient, at the tinie of the communication, is a person with mental retardation
or a developmental disability-

(ii} The attonrey or physician knows or su^ects, as a result of the communication or any
observations nfade duiin that communication, that theclient or patient has suffered or faces a

,substantial risk of sufferingatW wouud, intury clisahility , or condition of a nature that
reasonabl indioates abuse or neglect of the client or natient.

4 An person who fails to make a report required under division (C) of this section and who
is an MR DD employee, as defined in section 5123.50 of the Revised Code, shail be clieible
to be included in the registty re arg dirtg misapprorniation, abuse, neelecC, or other specif ed
miseondnet by M R/DD employees established under section 5123.52 of the Revised Code.

(D) The reports required under division (C) of this section shall be made forthwith by
telephone or in person and shall be followed by a written report. The reports shall contain the
following:

(1) The names and addresses of the person with mental retardation or a developinental
disability and the porson's custodian, if known;

(2) The age of the person with mental retardation or a developmental disability;

(3) Any other infonnation that would assist in the investigation of the report.

(E) When a physician performing services as a member of the staff of a hospital or siniilar
institution has reason to believe that a person with mental retardation or a developmenl
disability has suffered injury, abuse, or physical neglect, the physician shall notify the person
in charge of the institution or that person's designated dclegate, who shall make the necessary
reports.

(F) Any person having reasonable cause to believe that a person with mental retardation or a
developmental disability has suffcred orfaces a substanrial risk of sufferinR abuse or neglect
may report t}is-belief; or cause a report to be made; of that lielief to the entity specified in this
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division. ExceRt as provided in section 5120.173 of the Revised Code or as otherwise
rovided_in this division the Rersou makinp, the report shall malce it to a law enforcement

agency or the county board of mental retardation and developmental disabilities; or-, 'rl: If the
person is a resident of a facility operated by the departnient of inental retardation and
developmentat disabilities, the report shall be made to a law etrforoement agency or to the
department. If the report concems an^ct or omission of an employee of a eountv board of
mental retardation and developmental disabilities the renort immediately shall be snade to the
deoartinent and to the countv board.

(G)(1) Upon the receipt of a report conceraing the possible abuse or neglect of a person witlr
mental retardation or a developmental disability, the law enforcement agency shall inform the
cou ily board of mental retardation and developmental disabilities or, if the person is a
resident of a facility operated by the department of inental retardation and developmental
disabilities, the director of the department or the director's designee.

(2) On receipt of a report under this section that uicludes an allegation of action or inaction
that may constitate a ciune under federal law or the law of this state, the department of inental
retaniation and developinental disabilities shall notify the law enforcement agency.

(3) Wlzen a county board of inental retardation and developmental disabilities receives a
report uniler this section that includes an allegation of action or iuaction that may constitute a
crime under federal law or the law of this state, the superiutendent of the board or an
individual the superinten(lent designates under division (H) of this section shall notify the law
enforeement agency. The superintendent or individual shall notify the department of mental
retardation and developmental disabilities when it receives any report under this section.

jyboard of inental retardation and devclopmental disabilities receives aC4) When a ooun
rort under this section and believes that the degree of risk to the_person is such that the
report is an einergency, the superintendent of the board or an employee of the board, thc
snperintcndent desianates shall attempt a face-to-face contact with the person with mental
retardation or a developmental disability who allet-edly is the victim within one hour of the
board's reeeipt of the re^o t_

(11) The superintendent of the board may designate an iudividual to be responsible for
notifying the law enforcement agency and the department wlien the county board receives a
report under this section.

(I) An adult witli inental retardation or a developmental disability about wliom a report is
made may be removed firoin the adult's place of residence only by law enforcement officers
who consider that the adult's immediate removal is essential to protect the adult from further
injury or abuse or in accordance with the order of a court made pursuant to section 5126.33 of
the Revised Code.

(J) A law enforcement agency shall investigate each report of abuse or neglect it receives
nnder this section. In addition, tlre departtnent, in cooperation with law enforcement officials,
shall investigate each report regarding a resident of a facility operated by the department to
determine the circmnstances surrormding the injury, the cau.se of the injury, and the person
responsible. The investigalion shall be in accordaiice with the memorandum ofunderstandi
prcpared under section 5126.058 of the Revised Code. The department shall determine, with
the registry office which shall be maintained by the department, whether prior reports have
been made concerning arxd aiz adult with mental retardation or a developmental disability or
other principals in the case. If the depai-tment fmds that the report involves action or inaction
ttiat may constitute a crime under federal law or the law of this state, it shall submit a repmt of

Appendix 68



its investigation, in writing, to the law enforcement agency. If the person with mental
retardation or a developmental disability is an adult, with the eonsent of the adult, the
departnrent shall provide such protective services as are necessary to protect the adult. The
law enforcement agency shall make a written report of its findings to the department.

If the person is an adult and is not a resident of a facility operated by the depai-tment, the
coLmty board of inental retardation and developmental disabilities shall review the report of
abuse or ncglect in accordance with sections 5126.30 to 5126.33 of the Revised Code and the
law enforcement agency shall make the written report of its findings to the county board.

(K) Any peison or any hospital, institution, school, health department, or agency participating
in the making of reports pursuant to this section, any person participating as a witness in an
administrative or judicial proceeding resulting from the reports, or any person or
governmental entity that discharges responsibilities rurder sections 5126.31 to 5126.33 of the
Revised Code shall be immune from any civil or criminal liability that migbt otherwise be
incurred or imposed as a result of such actions except liability for petjury, unless the person or
govermnental entity has acted in bad faith or witli malicious purpose.

(L) No employer or any person with the authority to do so shall diseharge, demote, transfer,
prepare a negative work performance evaluation, reduce pay or benefits, tenninate work
piivileges, or take any other action detriinental to anemployee or retaliate against an
einployee as a result of the einployee's having made a report under this scetion. 'This division
does not preclude an cmployer or person with authority from taking action with regard to an
employee who has made a report under this section if there is another reasonable basis for the
action.

(M) Reports made under this section are not public records as defined in section 149.43 of the
Revised Code. Infonnation contained in the reports on request shall be made available to the
person who is the subject of the report, to the person's legal counsel, and to agencics
authorized to receive itrfonnation in the report by the department or by a county board of
mental retardation and developmental disabilities.

(N) Notwithstauding section 4731.22 of the Revised Code, the physician-patient privilege
shall not be a giround for excluding evidence regarding the injuries or physical neglect of a
person with mental retardation or a developmental disability or the cause tltereof in atly
judicial proceeding resulting from a report submitted pursuant to this section.

Sec. 5123.614. (A) Subject to divisionBl of this section, on receipt of a report of ainaior
unusual incidont made pursuant to section 5123.61 or 5120.31 of the Revised Code or nrles
adopted under section 5123.612 of the Revised Code, the departrnent of nrental retardation
and developmental disabilities rnay do either of the followina:

(1) Conduct an independent review or investigation of the incident;

2 Request that an independent revicw or investigat on of the incident be conducted by a
comity board of niental retardation and developmental disal?ilities that is not im^hcated in the
reDOlt, a regional council of ,overnment, or any other entitvauthorized to conduct such
investiuations

B If a report described in division (A) of this section concenlinQ^the health or safety of a
pcrson with mental retardation or a deyelopmentnl_disability hivolves an allegation that ai?_
employee of a county board of ineutal retardation and developniental disabilities has created a
substantial risk of serious physical hann to a person with mental retardation or a_
develonmental disability, the department sha11 do one of the following.1
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^1) Conduct an independent investigation re¢ardine the incident-

f2^Re ug est that an independent review or investigation of the incident be conducted by a
coun _ board of mental retardation and develoamental disabilities that is not im 1p icated in the
report a reaional council of overnrnent or any other enti authoiized to conduct such
investigafions.

Sec. 5123.99. (A) Whoever violates section 5123.20 of the Revised Code is guilty of a
misdemeanor of the first degree.

(B) Whoever violates division (C), (E), or (G)(3) of section 5123.61 of the Revised Code shalk
b.z.ne^fr^^ tliax €rvo' •^ ^^ is uilty of a misdenieanor of the fourth de egr e or,
if the abuse or neglect coiistitates a fclony, a misdeineanor of the second degree. In addition
to auyotheX sanction or oenal authorized or re uired b law if a person who is convicted of
or pleads ^qil to n violation of division C_ E or G 3 of section 5123.61 of the Revised
Code is an MR/DD enployee, as defined in seetion 5123.50 of the Revised Code, the
offender shalL be eligiblc to be ineluded in the registry regarding mis^-riat on busc,
nealect, or other specified miswnduct bv MR DD em^loyess established under section
5123.52 of the Revised Code.

(C) Whoever violates division (A) of seetion 5123.604 of the Revised Code is guilty of a
misdenieanor of the second degree.

(D) Whoever violates division (B) of section 5123.604 of the Revised Code shall be fmed not
more than one thousand dollars. Each violation constitutes a separate offense.

Sec. 5126.058. (A) Each county board of mental retardation and developmental disabilities
shall pre are a memorandum of understandingthat is develo ep d by a11 of the following and
that is si_gned by the nersons identified in divisions A 3 to(8) of this sectiou;

(1 If there is milx one probate iud-e in the eounty, tb_rbate 'ud e of the count oy r the
probate jud re'prescntativc;

(2) If there is more than one probate jud^e in the countv, arorobate judge or the probate
tudue's re^rescntative selected bv the.probate jnd cg s or, if they are unable to do so for any
reason, the probate iud ge who is senior in oint of service or the senior probate iudae's
re iresentative

3 The comi _Mace ofho ^cr•

4 All chief mimici al eace officers withui the coun^

(5) Other law enforcement officers handlina abuse neQleet and ex ioitation of inentallv
retarded and developmentally disabled persons in the eolui L

(6) The Rrosecutina attortiey of the county"

(7) Theblic children services a cg neX;

(g) Thecoroner of the county.

(DIA iiemorandum ofunderstanding shall set foi2h thc normal operat n^procedure to be
employed bv all concerned officials in the execution of their res e^ etive res onsiUilities under
this section and sections 313.12. 2151.421, 2903.16, 5126.31. and 5126.33 of the Revised
Cocle and shall have as its pr marv goal the eliniination of all unnecessary intetviews of

Appendix 70



persons who are the subiect ofreports made ursuant to this section. A failure to follow the
procedure set forth in the memoran dum by the eoncerned officials is not arounds for, and
shall not result iu, the dismissal of any eharge or compla nt arising from any reported case of
abuse, neQlect, or exploitation or the suppression of any evidence obtained as a result of any
reported abuse neglect or exploitation and does not give anv riahts or erounds for appeal or
post-eonviction relief to any person.

CQ A memorandam of understanding shall inolude, but is not limited to, all of the following:

1 7']re roles and responsibilities for handling emeraency and nonemeraency cases of abuse^
nlect. or exIoita6on;

(2) The roles and responsibilities for handlin¢*, and coorclinatina investiQations of reported
cases of abrtse, ne^lect, or exploitation and methods to be used in urterviewin^ the person who,
is the subiect of the report and who allegecllly was abuscd nelected, or exploited

(3) The roles and resuonsibilities for addressintr the categories ofpersons who may interview
the person who is the .subiect of the report and who alle^edl was abused, neglected, or
exploited;

(4̂ The roles and responsibilities for providin victim services to znentally retarded and
developmentally d sabled persons pursuant to Chapter 2930. of thc Revised Code

(5) The roles and resRonsibilities for the filing of criminal eharges against )ersons alleged to
have abused, neglected or exRioited mentallv retarded or developmentaltydisa^bled nersons.

D A rnemorandum of understanding ma^e signed by victim advocates, municipal court
iudaes, municipal urosecutors, and any other person whose parkicipation fuiThers the goals of
a memorandum of understandin ,g 1s set forth in this section.

Sec. 5126.28. (A) As used in this section:

(1) "Applicant" means a person who is under final consideration for appointment or
employment in a position with a county board of inental retardation and developrneutal
disabilities, including, but not limited to, a person who is being transfeiTed to the county
board and an einployee who is being recalled or reeinployed after a layoff.

(2) "Criminal records check" has the same meaiiing as in section 109.572 of the Revised
Code.

(3) "Minor drug possession offense" has the same meaning as in section 2925.01 of the

Revised Code.

(B) The superintendent of a county board of inentat retardation and developmental disabilities
shall request the superintendent of the bureau of criminal identification and investigation to
conduct a criminal records check with respect to any applicant who has applied to the board
for einployment in any position, except that a county board superintendent is not reqnired to
request a criminal records check for an employee of the board who is being consiclered for a
different position or is returning after a leave of absence or seasonal break in employment, as
long as the superintendent has no reason to believe that the employee has coimnitted any of
the offenses listed or described in division (E) of this section.

If the applicant does not present proof that the applicant has been a resident of this state for
the five-year period imrnediately prior to the date upon whiclr the criminal records cheek is
requested, the county board supeiintendent shall request that the superintendent of the bureau
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obtain infonuation from the federal bureau of iuvestigation as a part of the criminal records
check for the applicant. If the applicant presents proof that the applicant has been a resident of
this state for that five-year period, the county board superintendent may request that the
superintendent of the bureau include infonnation from the federal bureau of investigation in
the criminal records check. For purposes of this division, an applicant may provide proof of
residency in this state by presenting, with a notarized statement asserting that the applicant
has been a resident of this state for that five-year period, a valid driver's license, notification
of registration as an elector, a copy of an officially filed federal or state tax fonn identifying
the applicant's pennanent residence, or any otlier docunient the superintendent considers
acceptable.

(C) The county board superintendent shall provide to each applicant a copy of the form
prescribed pursuant to division (C)(1) of section 109.572 of the Revised Code, provide to
each applicant a standard inipt•ession sheet to obtain fingerpriut iinpressions prescribed
pursuant to division (C)(2) of section 109.572 of the Revised Code, obtain the completed
fonn and impression sheet from each applicant, and forward the completed form and
impression sheet to thc superintendent of the bureau of criminal identification and
investigation at the time the criminal records check is requested.

Any applicant who receives pursuant to this division a copy of the form prescribed pursuant to
division (C)(1) of section 109.572 of the Revised Code and a copy of an impression sheet
prescribed puisuant to division (C)(2) of that section and who is requested to complete the
form and provide a set of fingerpiint impressions shall colnplete the form or provide all the
infonnation necessary to complete the form and shall provide the impression sheet with the
impressions of the applicant's fingerprints. If an applicant, upon request, fails to provide the
information necessary to complete the fonn or fails to provide impressions of the applicant's
fingerprints, the cormtyboard superintendent shall not employ that applicant.

(D) A county board superintendent may request any other state or fi;deral agency to supply the
board with a written report regarding the criniinal record of each applicant. With regard to an
applicant wlio beeoines a board employee, if the einployee holds an occnpational or
professional li.cense or other credentials, the superintendent may request ttiat the state or
federal agency that regulates the employee's occupation or profession supply the board with a
written report of any information pertaining to the employee's criminal record that the agency
obtains in the course of conducting an investigation or in the process of renewing the
employee's license or other credentials.

(E) Except as provided in division (K)(2) of this section and in rules adopted by the
departinent of mental retardation and developmental disabilities in accordance with division
(M) of this section, no county board of mental retardation and developmental disabilities shall
einploy a person to fill a position with the board who has been convicted of or pleaded guilty
to any of the following:

(1) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2903.12, 2903.13,
2903.16, 2903.21, 2903.34, 2903.341s 2905.01, 2905.02, 2905.05, 2907.02, 2907.03, 2907.04,
2907.05, 2907.06, 2907.07, 2907.08, 2907.09, 2907.21, 2907.22, 2907.23, 2907.25, 2907.31,
2907.32, 2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 2919.12,
2919.22, 2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.04, 2925.05,
2925.06, or 3716.11 of the Revised Code, a violation of section 2905.04 of the Revised Code
as it existed prior to July 1, 1996, a violation of section 2919.23 of the Revised Code that
would liave becn a violation of section 2905.04 of the Revised Code as it existed prior to July
1, 1996, had the violation occuiTed prior to that date, a violation of section 2925.11 of the
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Revised Code that is not a miuor drug possession offense, or felonious sexual peneh•ation in
violation of foriner section 2907.12 of the Revised Code;

(2) A felony contained in the Revised Code that is not listed in this division, if the felony
bears a direct and substantial relationshi.p to the duties and responsibilities of the position
being filled;

(3) Any ofien.se contained in the Revised Code constituting a misdemeanor of the tirst degree
on the first offense and a felony on a subsequent offetrse, if the offense bears a direct and
substantial relationship to the position being filled and the nature of the services being
provided by the cowtty board;

(4) A violation of an existiug or fonner municipal ordinance or law of this state, any otlier
state, or the United States, if the offense is substantially equivalent to any of the offenses
listed or described in division (E)(1), (2), or (3) of this seetion.

(F) Prior to employing an applicant, the county board superintendent shall require the
applicant to submit a statement witll the applicant's signature attesting that the applicant has
not been convicted of or pleaded guilty to any of the offenses listed or described in division
(B) of this section. The supetintendent also shall require the applicant to sign an agreement
under whieh the applicant agrees to notify the superintendent within fourteen calendar days if,
urhile enrployed by the board, the applicant is ever fonually charged witla, convicted of, or
pleads guilty to any of tho offenses listed or described in division (E) of this section. The
agreement shall infomi the applicant that failurc to report formal charges, a conviction, or a
guilty plea may result in being dismissed from employment.

(0) A county board of mental retardation and developmental disabilities shall pay to the
bureau of criminal identification and investigation the fee prescribed pursuant to division
(C)(3) of section 109.572 of the Revised Code for each eriminal records check requested and
conducted pursuant to this section.

(H)(1) Any report obtained pursuant to this section is not a public record for purposes of
section 149.43 of the Revised Code and shall not be made available to any person, other than
the applicant who is the subject of the records cheek or criminal records eheck or the
applicaut's representative, the board requesting the records check or criminal records check or
its representative, the department of mental retardation and developmental disabilities, and
any court, hearing officer, or other necessaty individual involvcd in a case dealing with the
denial of employinent to the applicant or the denial, suspension, or revocation of a certificate
or evidence of registration under section 5126.25 of the Revised Code.

(2) An individual for whom a county board superintendent has obtained reports under this
section may submit a wdtten request to the county board to have copies of the reports sent to
any state ageticy, entity of local government, or private entity. 1'he individual shall specify in
the request the ageneies or entities to which the copies arc to be sent. On receiving the
request, the county board shall send copies of the reports to the agencies or entities specified.

A county board may request that a state agency, entity of local goverrnnent, or private entity
send copies to the board of any report rcgarding a reeords check or cruninal records cheek
that the agency or entity possesses, if the county board obtains the written consent of the
individual wlio is the subjeet of the report.

(I) Each county board superintendent shall request the registrar of tnotor vehicles to supply
the superintendent with a certified abstract regarding the record of convictions for violations
of motor vebicle laws of each applieant who will be required by the applicant's employment
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to transport individuals with mental retardation or developmental disabilities or to operate the
board's vehicles for any other purpose. For each abstract provided imder this section, the
board slialt pay the amolmt specified in section 4509.05 of the Revised Code.

(1) The county board superhitendent shall provide each applicatrt with a copy of any report or
abstract obtaitied about the applicant under this section. At the request of the director of
mental retardation and developmental disabilities, the superintendent also shall provide the
director with a copy of a repoit or abstract obtained under this section.

(K)(1) The eounty board superintendent shall inform each person, at the time of the person's
initial application for employment, that the person is required to provide a set of impressions
of the person's fingerprints and that a criminal records check is required to be conducted and
satisfactorily completed in accordance with section 109.572 of the Revised Code if the person
comes under final consideration for appointment or employment as a precondition to
employment in a position.

(2) A board may employ an applicant pending receipt of reports requested undcr this section.
The board shall terminate employinent of any such applicant if it is determined from the
reports that the applicant failed to inform the county board that the applicant had been
convicted of or pleaded guilty to any of the offenses listed or described in division (E) of this
section.

(L) The board may cliarge an applicant a fee for costs it incurs in obtaining reports, abstracts,
or fmgerprint impressions under this section. A fee charged under this division shall not
exceed the amount of the fees the board pays under divisions (G) and (1) of this section. If a
fee is charged under this division, the board shall notify the applicant of tbe anlount of the fee
at the time of the applicant's initial application for employment and that, unless the fee is paid,
the board will not consider the applicant for employtnent.

(M) The departhnent of inental retardation and developmental disabilities shall adopt rules
pursuant to Chapter 119. of tlie Revised Code to inlplement this section and section 5126.281
of the Revised Code, including rules specifying circumstances under which a county boaird or
contractuig entity may hire a person who has been convicted of or pleaded guilty to an offense
listed or described in division (E) of this section but who nieets standards in regard to
rehabilitation set by the department. The rules may not authoiize a county board or
contracting entity to hire an individual who is included in the registry established under
section 5123.52 of the Revised Code.

Sec. 5126.30. As used in sections 5126.30 to 5126.34 of the Revised Code:

(A) "Adult" means a person eighteen years of age or older with mental retardation or a
developmental disability.

(B) "Caretalcor" means a person who is responsible for the care of an adult by order of a court,
including an orcler of guardianship, or who assumes the responsibility for the care of an adult
as a volunteer, as a family member, by eontreict, or by the acceptance of payment for care.

(C) "Abuse" has the same meaoing as in section 5123.50 of the Revised Code, except that it
includes a misappropiation, as defined in that section.

(D) "Neglect" has the same meaning as in section 5123.50 of the Revised Code.
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(E) "Exploitation" tneans the wllawfiil or improner act of a caretaker using an adult m an
adult's resourees for monetary or personal benefit profit, or gain, inpluding nusa ro riahon
as defined in section 5123.50 of the Revised Code, of an adult's resources.

tD "Working day" means Monday, Tuesday, Wednesday, Thursday, or Friday, except when
that day is a holiday as defined in section 1.14 of the Revised Code.

(F)(G) "Incapacitated" means laclcing ruiderstanding or capacity, witli or without the
assistance of a caretaker, to make and carry out decisions regarding food, elothing, shelter,
health care, or other necessities, but does not include mere refusal to consent to the provision
of serviccs.

(H "F,mergency protective services" means protective services furnished to a cison with
mental retardation or a develo mental disability to prevent imtnediate nhysical hann.

1"Protective services" means servicesprovided by the coun board of mental retardation
and dovelonniental disabilities to an adultwith mental retardation or a develonmental
disabilit,y for the revention, cotTection or discontinuance of_an act of as well as conditions
rosulting from abusc, ne^lect or exploitation.

(71 "Proteetive service plan" mcans an individualized plan developed bythe county board of
mental retardation and developmental disabilities to prevent the furthcr abuse ne^lect, or
eVloitation of an adult with nrental retardation or a developmental disability.

K"Substantial risk" has the same meanina as in seciion 2901.01 of the Revised Code.

(L) "Party" means alt of.the following:

1 An adult who is the stibject of a probate proeeeding under sections 5126.30 to 5126.33 of
the Revised Codes

(2) A caret llccr, unless otherwise rn'dered b,^eprobate coti_^t

(3) Any otherersc>n clesi>;nated as a narty by thgprobate eourt incluch"np but rioC litnited tg
the adldt's spouso, custodian, ^uardian, or^arent.

LMj_9Board" has the same meaning as in section 5126.02 of the Revised Code.

Sec. 5126.33. (A) A county board of mental retardation and developmental disabilities may
file a complaint with the probate court ofthe county in which an aclult with mental retardation
or a developmental disability resides for an order authorizing the board to arrange services
described in division (C) of section 5126.31 of tho Revised Code for that adult if the adult is
eliggible to receive services orsupport under section 5126.041 of the Revised Code and the
board has beenunable to secure consent. The complaint shall include:

(1) The name, age, aud address of the adult;

(2) Facts describing the nature of the abuse er, neglecl o, r exploita^tion and supporting the
board's belief that services are needed;

(3) The types of services proposed by the board, as set forth in the iftdividBflhzad pirotcctive
service plan pt^a€ed ^rsuant te described in (livision (7) of section 3446,31- 5126.30 of the
Revised Code and filed with the complaint;

(4) Facts showing the board's attempts to obtain the consent of the adult or the adutt's
guardian to the services.
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(B) The board shall give the adult notice of the llling of the complaint and in simple and clear
language shall inform the adult of the adult's rights in the hearing under division (C) of this
section and explain the consequences of a court ordef. "I'his notice shall be personally served
upon the-adiih all parties, and also shall be given to the cd::'.:'s ea:eta! er, the adult's legal
counsel, if any, and the legal iights service. The notice shall be givea at least twenty-four
hours prior to the hearing, altliough the court may waive this requirement upon a showing that
there is a substantial rislc that the adult will suffer immediate physical harm in the twenty-four
hour period and that the board has made reasonable attempts to give the notice required by
this division.

(C) Upon the filing of a complaint for an order under this section, the court shall hold a
hearing at least twenty-four liours and no later than seventy-two hours after the notice under
division (B) of this section has been given unless the court has waived the notice. T-ly&-;.idult
All parties shall have the right to be present at the hearing, present evidence, and examine and
cross-examine witnesses. The Ohio Rules of Evidence shall auply to a hearing conduated
r^usuant to this division. The adult shall be represented by counsei imless the court fmds that

the adult has inade a voluntary, informed, and laiowing waiver of the right to counsel. If the
adult is indigent, the court shall appohit counsel to represent the adult. The board shall be
represented by the county prosecutor or an attorney designated by the board.

(D)(1) The court shall issue an order authorizing the board to arrange the protective services if
it finds, on the basis of clear and convincing evidence, all of the following:

(a) The adult has been abused er, neglected, or e^loited;

(b)1'he adult is incapacitated;

(e) There is a substantial risk to the adult of immediate physical harin or deatli;

(d) The adult is in need of the services;

(e) No person authorized by law or comt orde- to give consent for the adult is available or
willing to consent to the services.

(2) The board shall develoy a detailed protective service plan desciibing the services that the
board will pnvide, or arran gcfor the provision of, to the adult to prevent firrther abuse,
neleet, or exnlqitation. The board shall submit the plan to the court for approval. The
urotective service plan may be changed only by court order_

In fonnulating thc order, the court shall consider the individual np rtectixe service plan and
shall specifieally designate the services that are necessary to deal witli the abuse of, neglect,_
or exnloitation or condition resulting from abuse of, neglectorex loitatiog and that are
available locally, and authorize the board to arrange for these services only. 'The coui-l sliall
1'unit the provision of these services to a period not exceeding fc3arteen-days six months,
renewable for an aditional €otfteen-day six-month period on a showing by the board that
continuation of the order is necessary.

(T) If the couit finds that all other options for meeting the adult's needs liavc been exhausted,
it may order that the adutt be removed from the adult's place of residence and placed in
another residential setting. Before issuing that order, the court shall consider the adult's choice
of residence and shall deteimine that the ncw residentia1 setting is the least restrictive
alternative avaiLable for meeting the adult's needs and is a place where the adult can obtain the
necessary requirements for daily living in safety. The court shall not order an adult to a
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hospital or public hospital as defined in section 5122.01 or a state institution as defined in
section 5123.01 of the Revised Code.

(F) The court shall not authorize a change in an adrilt's placeinent ordered under division (E)
of this section unless it fmds coinpelling reasons to justify a change. The parties to whom
notice was given in division (B) of this section shall be given notice of a proposed change at
least five working days prior to the clrange.

(G) The adult, the board, or any other person who received notice of the petition may file a
motion for modification of the court order at any time.

(H) The county board shall pay court costs incurred in proceedings brought pursuant to this
section. The adult shalt not be required to pay for court-ordered services.

(1)(1) After the filia of a complaint for an order under this section, the court, prior to the Hnal
disi)ositio may enter any tem^orar^order that thc court finds necessar^protect the adult
with nzental retardation or a developmental disabilil from abuse negleet, or exploitation
ineluding, but not limited to, the following;

(a A temorar^ rotection order

(b̂ An order reeluirint* the evaluation of the adult;

(e) An order recluuinu a narty to vacate the adnlt's place of residence or leal settlen2ent,
d) of this section. no operator of a residential facility_provided that, snbiect to division (K)(1)

licensed b ty he dei)artment may be removed under this division;

(d) In the circumstances described in, and in accordance with the nrocedures set forth ir
section 5123.191 of the Revised Code, an order of the type described in that seotion that
appoints a receiver to talce possession of androperate a residential facility lieensed by thc
department.

2 T'hc court niay grmrt an exarte orderput:tiuzlnt to this.division on its ownmotion or if a
"i files a written motion or niakes an oral motion reguestina the issuance of thc order and
stating the reasons for it if it anyears to Che court that the best interest and the welfare of the
adult reguire that the couit issus the order immediatcly. 'fhe eomt, if acting on its own
motien, or the ^on rcqnestin^ the r^wtin^of an ex parte order to the extent possible shall
give noriec of its intent or of the rec^uest to all parties, the adult's legal counsel if any and the_
leaal riglits service. If the coru-t issues an e^axte order, the court shall hold a hearing to
review the ordcr within seventwlwo hours after it is issued or before the end of the next day
after the day on which it is issued, whicliever occurs first. The court shall give writteii notice
of the hearin tg o all parties to the action.

gec. 5126.331. (A) A probate court, throualr a probate judge ^rate, may issue by
telephone an ex_parte emergenU order authoiizing any of the actions deseribed in division
(B of this section if all of tlre following are the case:

( 1 ) The court receives notice from the county board of inental retardation and develonmental_
disabilities, or an authorized emplo ey e of the board, that the board or einplo ee believes an
emeraenev orcler is needed as described inthis section.

2 The adult who is the sub^ect of thc notice is eligible to receive seivices or support under
section 5126.041 of the Revised Code.

f1yThere is reasonable cause to believe that the adult is incapaeitated.
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(4) There is reasonable cause to believe that there is a substantial risk to the adult of
irnmediate physical harm or dcath.

LP)^-An order issued under this section may authorize the eounty board of inental retardation
and developmental disabilities to do any ofthe follqwing:

^11 Provide, or anmrgc for the provision of, emer^ency protective scrvices for the adlt•

(2) Remove the adult from the adult's place of residence or legal settlement-

(3) Remove the adult fi-om the place where the abuse, neglect, or exploitation occurred.

^C) A coiut shall not issue an order under this sectiou to remove an adrdt from a ln ace
described in division (B)(2 or (3) of this section until the court is satisfied that reasonable
efforts have been made to notify the adult and anyperson witlr whom the adult resides of the
pro osed removal and the reasons for it exce t_that, the court may issue an order Urior to

iving the notice if oue of thefollownig is the oase:

1 Notification could ieopardize the physical or emotional safe of the adult.

C2 The notificatign could result in the adult bein^noved ftom the court's jurisdiction.

(D) An order issued under this section shall be in effect for not longer tiian twcnty-four hours,
exc tep that if the day following the day on which the order is issued is a weekend-day or legal
holida ,y the order shall remain in effeet until the next business day.

E 1 Except as pmvided in division (E)(2) of this scction, not later than twenty-four hours
after an order is issued under this scction, the county board or employee that provided notice
to the probate court shall file a complaint with the court in accordance with division (A) of
section 5126.33 of the Revised Code.

^2) If the day foltowlllya the_da on wliieh the order was issued is a weelcend-da or a holidav,
the county board or employee shall file the coplplaint with the robate court on the noxt
business day,

Qj Exeept a^rovided in section 5126.332 of the Revised Code, proccedings on the
com laint filed pursnant to this division shallbe eonducted in accordance witls section
5126.33 of the Revised Code.

Sec. 5126.332. (A) lf an order is issued pursuant to section 5126.331 of the Revised Code,
the court shall 11old a hearine not later than twenty-four hours after the issuance to cleterniinc
whether thcre is probable cause for thc order, except ihat if the da^following the dav on
which the order isissued is a weekend-day or legTal hgliday, thg court shall hold the hearing_
on the next business day.

(B)_ At the hearinQ, the couit:

(1) Shall consider the adult's choice of residence and determinc wliether protective setvices
are the least restrictive allernative available for meetin^the adult's needs_

(2) May issue temporary orders to protect the adult from immediateliysical harm including,
but not limited to, tiemporary protection orders, evaluations, and orders re^c uiring an party t0-
vacate thc adult's_place of residence or leeal scttlement;

Q May order erner.^encylrrotcctive services.
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(C A te^nporar^order issued Rursuasit to division BZ(2) of this section is effective for thirty
days. The court may renew the order for an additiona1_thirty-day erp iod.

Sec. 5126.333. Any_person who has reason to believe that there is a substantial risk to an adult
with mental retardation or a developmeutal disability of immediate physical harm or death
and that the responsible countv board of mental retardation ancl developmental disabilities has
failed to seek an oi-der pursuant to section 5126.33 or 5126.331 of the Revised Code may
notify the department ofnlental retardation and developmental disabilities. Within twenty-
four hours of receipt of such notice, the department sltall cause an investigation to be
conducted regard'ana the notice. The department shall provide assistance to the county board
to provide for the hcalth and safety of the adult as permitted by law.

SECTION 2. That existing sections 109.572, 313.12, 2108.50, 2151.421, 2311.14, 2930.03,
5120.173, 5123.081, 5123.50, 5123.51, 5123.61, 5123.99, 5126.28, 5126.30, and 5126.33 of
the Revised Code are hereby repealed.

SECTION 3. The Department of Mental Retardation and Developmental Disabilities shall
adopt rules pursuant to Chapter 119. of the Revised Code that provide standards for the
substaitiation by the Department and by county boards of inental retardation of reports of
abuse or neglect filed under section 5123.61 of the Revised Code.

SECTION A. Section 2151.421 of the Revised Code is presented in this act as a composite of
the section as amended by Am. Sub. H.B. 374, Sub. H.B. 510, and Am. Sub, S.B. 221 all of
the 124th General Assembly. Section 5126.28 of the Revised Code is presented in this act as a
composite of the section as amended by both Sub. H.B. 538 and Sub. S.B. 171 of the 123rd
General Assenibly. The General Assembly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that amendments are to be hannonized if reasonably capable
of simultaueous operation, finds that the eomposites are the resulting versions of the sections
in effect prior to the effective date of the sections as presented in this act.

SECTION 5. This act is hereby declared to be an emergency measure necessary for the
immediate preservation of the public peace, health, and safety. The reason for such necessity
is that persons who are mentally retarded or developinentally disabled crucially need the
protections Lhis act affords against their victimization by criminal conduct, and tfie procedures
this act provides regarding the investigation and prosecution of criminal concluet ecmunitted
against them. Therefore, this act shall go into immediate effect.
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RULE 17 Parties Plaintiff and Defendant; Capacity
RULES OF CIVIL PROCEDURE
TITLE IV. PARTIES

RULE 17. Parties Plaintiff and Defendant; Capacity

(B) Miuors or incompetent persons.

Whenever a minor or incompetent person has a representative, such as a guardian or other like
fiduciary, the representative may sue or defend on behalf of the niinor or incompetent person.
If a minor or incoinpetent person does not have a duly appointed representative the minor may
sue by a next friend or defcnd by a guardian ad litern. When a minor or incompetent person is
not otherwise represented in an action the court shall appoint a guardian ad litem or shall
make such other order as it deems proper for the protection of such minor or incoinpetent
person.

[Effective: July 1, 1970; amended effective July 1, 1975; July 1, 1985.]

RULE 73 Probate Division of the Court of Common Pleas
RULES OF CIVIL PROCEDURE
TITLE IX. PROBATE, JUNEIYILE, AND DOMESTIC RELATIONS PROCEEDINGS

RULE 73. Probate Division of the Court of Common Pleas

(A) Applicability.

These Rules of Civil Procedure shall apply to proceedings in the probate division of the
court of common pleas as indicated in this rule. Additionally, all of the Rules of Civil
Procedure, though not specifically mcntioned in this rule, shall apply except to the extent that
by their nature they would be clearly inapplicable.

(B) Venue.

Civ. R. 3(B) shall not apply to proceedings in the probate division of the court of coinmon
pleas, which shall be venued as provided by law. Proceedings under Chapters 2101. through
2131. of the Revised Code, wliich may be venued in the general division or the probate
division of the court of cotmnon pleas, shall be venued in the probate division of the
appropriate coutt of common pleas.

Proceedings that are impropei-ly venued shall be transferred to a piropcr vernie provided by
law and division (B) of this nAe, zuid the eotxrt tnay assess costs, inclucting reasonable attotney
fees, to the time of trzmsfer against the party who commenced the action in an impropcr
venue.

(C) Service of summons.

Civ. R. 4 throagh 4.6 shall apply in any proceeding in the probatc division of the court of
comrnon pleas requiring setvice of summons.

(I3) Service and filing of pleadings and papers sttbsequcttt to original pleading.

In proceedings requiring seivice of summons, Civ. R. 5 shall apply to the service and
filing of pleadings and papcrs subsequent to the original pleading.
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(E) Service of notice.

In any proceeding where any type of notice other than setvice of smrnnons is required by
law or deemed necessary by the court, and the statute providing for notice neither directs nor
authorizes the court to direct the manner of its service, notice shall be given in writing and
may be served by or on behalf of any interested party without court intervention by one of the
following methods:

(1) By delivering a copy to the person to be served;

(2) By leaving a copy at the usual place of residence of the person to be served;

(3) By eertified or express mail, addressed to the person to be served at the person's usual
place of residencc with instructions to forward, return receipt requested, with insttucLions to
the delivering postal cmployee to show to whom delivered, date of delivery, and address
where delivered, provided that the certified or express mail envelope is not retutned witlr an
endorsement showing faihrre of delivery;

(4) By ordinary mail after a certified or express mail envelope is returned witlr an
endorsemcnt showing that it was refased;

(5) By ordinary mail after a certified or express mail envelope is returned with an
endorsement showing that it was unclaimed, provided that the ordinary mail envelope is not
returned by the postal authorities with an endorsenrent sbowing failure of delivery;

(6) By publication once each week for three eonsecutive weeks in sonle newspaper of
general circulation in the county when the name, usual place of residence, or existence of the
person to be served is unknown and cannot with reasonable diligence be ascertained; provided
that before publication may be utilized, the person giving notice shall file an affidavit which
states that the name, usual place of residence, or existence of the person to be served is
unknown and cannot with reasonable diligence be ascertained;

(7) By other rnethod as the court may direct.

Civ. R. 4.2 shall apply in determinitig who may be served and how patticular persons or
entities must be served.

(F) Proof of service of notice; when service of notice complete.

When service is made through the court, proof of service of notice shall be in the same
manner as proof of service of sununons.

When service is made without coutt intervention, proof of service of notice shall be made
by affidavit. When service is made by certified or express mail, the certified or express mail
return receipt which shows clelivery shall be attached to the affidavit. When service is made
by ordinary mail, the prior returned certified or express mail envelope whieh shows that the
mail was refused or unelaiined shall be attached to the affidavit.

Service of notice by ordinary mail shall be complete when the fact of mailing is entered of
record except as stated in division (E)(5) of this rule. Service by publication sball be complete
at the date of the last publication.
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(G) Waiver of service of notice.

Civ. R. 4(D) shall apply in determining who may waive service of notice.

(H) Forms used in probate practice.

Forms used in proceedings in the probate division of the courts of common pleas shall be
those prescribed in the rule applicable to standard probate forms in the Rules of
Superintendence. Forms not prescribed in such rule inay be used as pennitted in that rule.

Blank forms reproduced for use in probate practice for any filing to which the rule
applicable to specifications for printing probate foims of the Rules of Superintendence applies
shall confonn to the specifications set forth in that rule.

No pleading, application, acknowledgment, certification, account, report, statement,
allegation, or other inatter filed in the probate division of the courts of common pleas shall be
required to be executed under oath, and it is snffieient if it is made upon the signature alone of
the person making it.

(1) Notice of Filing of Judgments.

Civ. R. 58(B) shall apply to all judgments entered in the probate division of the court of
common pleas in any action or proceeding in which any party other than a plaintiff, applicant,
or movant has filed a responsive pleading or exceptions. Notice of the judgrnent shall be
given to eacli plaintiff, applicant, or movant, to each party filing a responsive pleading or
exceptions, and to othe• parties as the court directs.

(J) Filing with the court defined.

The filing of documents with the court, as required by these rules, shall be inade by filing
them with the probate judge as the ex officio clerk of the court. A court may provide, by local
rules aclopted pursuant to the Rules of Superintendence, for the liling of documents by
electronic means. If the court adopts such local ntles, they shall include all of the following:

(1) Any signature on electroiiically transmitted doeumerts shall be considered that of the
attorney or party it purports to be for all purposes. If it is established that the documents were
transinitted without authoiity, the court shall order the filing stricken.

(2) A provision shall specify the days and hours during whicli electronically transinitted
documents will be received by the court, and a provision shall speciiy when documents
received electronically will be considered to have been filed.

(3) Any document filed electronically that requires a filing fee may be rejected by the
clerk of court unless the filer has coinplied with the nlechanism established by the court for
the payrnent of filing fees.

[Effective: July 1, 1970; amended effective July 1, 1971; July 1, 1975; July 1, 1977; July
1, 1980; July 1, 1996; July 1, 1997; July 1, 2001.]

Staff Note (July 1, 1997 Amendment)

Rule 73 Probate division of the court of common pleas

Prior to the 1997 a nenclanent, service of process under this rule was pernlitted only by
certified mail. It appears that service of process by express mail, i.e. as that sort of niail is
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delivered by the United States Postal Service, can always be obtained return receipt i-equested,
and thus could accomplish the purpose of notification equally well as certified inail.
Therefore, the ainendment provides for this additional option for service.

Division (H) was amended to delete the specific reference to Rule 16 of the Rules of
Superintendence for Courts of Common Pleas, and instead a generic reference is made to the
applicable rule. This amendment was made becanse the rules of superintendence were being
revised and rentmlbered in 1997, and the rule number that will apply to probate forms was not
known at the time of this amendment.

Other auierdments to this rule are nonsubstantive grammatical or stylistic changes.

Staff Note (July 1, 1996 Amendment)

Rule 73(1), Notice of Filing of Judgments

In 1989, Civ. R. 58 was atnended to, among other things, make clear that a clerk of courts
shall serve signed judgments upon parties. After that amendment, there apparently has been
sorne confusion as to the effect of that amendment upon probate proceedings. The amendment
to division (1) makes clear that Civ. R. 58(B) does apply to probate proceedings, in the
manner indicated.

Appendix 83



5123:2 Community Services
Chapter 5123:2-3 Licensing of Residential Facilities

5123:2-3-13 Individual records.

(A) Purpose

1'he purpose of this rule is to ensure the confidentiality of inclividual information and to
establish standards to ensure that recorcls of the individual are rcadily accessible for
implementation of services and supports and for department review during surveys.

(B) Confidentiality of records

All information contained in an individual's record shall be considered privileged and
confidential. Records shall be maintained in accordance with state and federal regulations in
such a manner to ensrse their confidentiatity and protect them from unauthorized disclosure
of information.

(C) Records at the residential facility

Records for the current calendar year and the previous twelve months shall be maintained
at the residential facility for each in<lividual and shall be made available for review by
licensure and other representatives of the department. These records shall include, but not be
limited to, the following:

(1) A current photograph of the individual.

(2) Legal status of the individual.

(3) Records of accidents, injuries, seizures, major rmusual incidents, and unusual incidents
and the treatment or first aid measure achninistered for each. Infonnation pertaining to
abuse/neglect investigations and other confidential nifbnnatioarr may be maintained at a
location other than the residential facility, but shall be provided to licensure for review at the
facility upon request.

(4) All medical and dental exaiiiinations and the most recent iminunization records as
appropriate to age.

(5) Medication and/or treatment records which shall indicate:

(a) The person wlro prescribed the medication and/or treatment; and

(b) The date, time, and person who administered the inedication and/or treatment.

(6) Individual plans.

(7) Reconcitiations of the individual's account transaetion records as required in paragi-aph
(J)(2)(i) of rule 5123:2-3-14 of the Administrative Code.

(8) A signed autlrorization to seek inedieal treatment or documentation that attempts to
seek sucli authorization were unsuceessful. The ticensee shall provide evidence of an annual
review of such authorization and, in cases where authorization was not able to be obtained,
evidence that attempts to obtain authorization were made on at least an anmiat basis.

(9) If not in the individual's plan, evidence of consents for the participation in services
ineluding, but not limited to, medical treatments, behavior support plaus, and the use of
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psychotropic medications.

(D) Retention of records

Records for each individual shall be maintained by the licensee at an accessible location
and such records shall be provided to licensure for review at the residential facility upon
request. The licensee shall develop a records retention schedule for all records in accordance
with applicable state and federal requirements. Records shall include, but not be limited to,
the following:

(1) Admission and referral records;

(2) All inedieal and dental exami nations, and immunization records as appropriate to age;

(3) All medication and/or treatment records;

(4) All service documentation and notations of progress;

(5) All records of the individual's account transaction record as defined in rule 5123:2-3-
14 of the Adniinistrative Code;

(6) Records ofnegotiable items owneci by the individual which can be conveited to cash
or transferred such as bonds or promissory notes;

(7) Investigative files resulting from major unusual incidents or unusual incidents;

(8) Records of clothing and personal items; and

(9) Dischargc sunmiaries which sltall be prepared within seven days following the
individual's discharge. The summary shall include the iudiviclual's progress during residence
and new address of residence.

(10) In the event of an individual's death, a discharge sunnnary, which shall include the
disposition of the individual's personal items, shall be completed within thirty days of the
incfividual's death.

Replaces: 5123:2-3-13

Effective: 01/01/2006

R.C. 119.032 review dates: 01/01/2011

Promulgated Under: 119.03

Statutory Authority: 5123.04, 5123.19

Rule Amplifies: 5123.04, 5123.19

Prior Effective Dates: 10/31/77, 6/12/81, 9/30/83, 11/16/90, 12/9/91, 5/18/95, 4/27/00

Appendix 85



45 CFR 160.102 Applicability.
TITLE 45--PUBLIC WELFARE
PART 160--GENERAL ADMINISTRATIVE REQUIREMENTS

45 CFR 160.102 Applicability.

SUBTITLE A--DEPARTMENT OF HEALTH AND HUMAN SERVICES

Subpart A--General Provisions

(a) Except as otherwise provided, the stcmdards, requirenrents, and implementation
specifications adopted under this subchapter apply to the following entities:

(1) A health plan.

(2) A health care clearinghouse.

(3) A health care provider who transinits any health information in electronic form in
connection witli a transaction covered by this subchapter.

(b) To the extent required under the Social Security Act, 42 U.S.C. 1320a-7c(a)(5),
nothing in this subchapter shall be construed to diminish the authority of any Inspector
General, including such authority as provided in the Inspector General Act of 1978, as
amended (5 U.S.C. App.).

[65 FR 82798, Dec. 28, 2000, as amended at 67 FR 53266, Aug. 14, 2002]

45 CFR 160.103 Definitions.
TITLE 45--PUBLIC WELFARE
PART 160--GENERAL ADMINISTRATIVE REQUIREMENTS

45 CFR 160.103 llefinitions.

SUBTITLE A--DEPARTMENT OF HEALTH AND HUMAN SERVICES

Subpart A--General Provisions

Except as otherwise provided, the following definitions apply to this subchapter:

Act nreans the Social Security Act.

ANSI stands for the American National Standards Institute.

Business associate: (1) Except as provitled in paragraph (2) of this definition, business
associate ineans, with respect to a covered entity, a person who:

(i) On behalf of suclr covered entity or of atr organized health care arrangement (as
defined in § 164.501 of this subchapter) in whiclh the covered entity participates, but otlrer
than in the capacity of a member of lhe worlcforce of such covered entity or arrangement,
performs, or assists in the perfornnance of:

(A) A funetion or activity involving the use or disclosure of individually idetrtifiable
health infonnation, including claims processing or administration, data analysis, processing or
administration, utilization review, quality assurance, billing, benefit management, practice
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management, and repricing; or

(B) Any other funcrion or activity regulated by this subchapter; or

(ii) Provides, other than in the capacity of a member of the workforce of such covered
entity, legal, actuarial, accounting, consulting, data aggregation (as defined in § 164.501 of
this subchapter), management, administrative, accreditation, or financial services to or for
such covered entity, or to or for an organized health care arrangement in whieh the covered
entity participates, where the provision of the service involves the disclosure of individually
identifiable health information from such covered entity or arrangement, or froin another
business associate of such covered entity or arrangement, to the person.

(2) A coverod entity participating in an organized health care arrangenient that performs a
fmiction or activity as described by paragraph (1)(i) of this definition for or onbehalf of such
organized health care arrangement, or that provides a service as described in paragraph (1)(ii)
of this definition to or for such organized health care arrangement, does not, simply 11u•ough
the performance of such function or activity or the provision of such service, beeoine a
business associate of other covered entities participating in such organized health care
a rangement.

(3) A covered entity may be a business associate of another covered entity.

CMS stands for Centers for Medicare & Medicaid Scrvices within the Depaitment of
Health and IIuman Services.

Compliance date means the date by which a covered entity must comply with a stanclard,
implementation specification, requirement, or modification adopted under this subchapter.

Covered entity nieans:

(1) A health plan.

(2) A health care clearinghouse.

(3) A health care provider who transmits any health infonnation in clectronie fom2 in
cormection witli a transaction covered by this subchapter.

Disclosure means the release, transfer, provision of, access to, or divulging in any other
manner of information outside the entity holding the information.

EiN stands for the employer identification nurnber assigned by the Internal Revenue
Service, U.S. Department of the Treasury. The EIN is the taxpayer identifying number of an
individual or other entity (whether or not an employer) assigned under one of the following:

(1) 26 U. S.C. 6011(b), which is the portion of the Internal Revenue Code dealing with
identifying the taxpayer in tax retums and statements, or corresponding provisions of prior
law.

(2) 26 U.S.C. 6109, which is the portion of the Internal Revenue Code dealing witlr
identifying mimbers in tax retums, statements, and other required documents.

Electronic media means:

(1) Electronic storage media including memory devices in coniputers (har(I drives) and
any removableJtranspoi-table digital memory medium, such as magnetic tape or disk, optical
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disk, or digital memoty card; or

(2) Transmission media used to exchange infoimation already in electronic storage media.
Transmission media include, for example, the internet (wide-open), e:ctranet (using internet
technology to link a business witli information accessible only to collaborating parties), leased
lines, dial-up lines, piivate networks, and the physical movement of removableltransportable
electronic storage media. Certain transmissions, including of paper, via faesimile, and of
voice, via telephone, are not considered to be transmissions via electronic media, because the
inforination being exchanged did not exist in electronic form before the transmission.

Electronic protected health inforrnation means information that eomes witliin paragraphs
(1)(i) or (1)(ii) of the definition of protected health information as specified in this section.

Employer is defined as it is in 26 U.S.C. 3401(d).

Group health plan (also see definition of health plan in this section) means an employee
welfare benefit plan (as defined in section 3(1) of the Einployee Retirement Income and
Security Act of 1974 (ERISA), 29 U.S.C. 1002(1)), including insured and self-insured plan.s,
to the extent that the plan provides medical care (as delined in section 2791(a)(2) of the
Public Health Service Act (PHS Act), 42 U.S.C. 300gg-91(a)(2)), including items and
services paid for as medical care, to employees or their dependents directly or through
insurance, reimbursement, or other"e, that:

(1) Has 50 or more participants (as defined in section 3(7) of PRISA, 29 U.S.C. 1002(7));

or

(2) Is administered by an entity other than the employer that establislzed and maintains the
plan.

HIIS stands for the Department of Health and I3runau Services.

Health care means care, services, or supplies related to the health of an individual. Healtli
care includes, but is not limited to, the following:

(1) Preventive, diagnostic, therapeutic, rehabilitative, maintenance, or palliative care, and
counseling, service, assessment, or procedure with respect to the physical or mental conditioari,
or functional status, of an individual or that affects the shucture or function of the body; and

(2) Sale or dispensing of a drug, device, equiptnent, or other itenl in accordance with a
presciiption.

Health care clcaiinghouse means a public or private entity, includitrg a billing service,
repricing company, comsnunity health manageinent information system or comrnunity health
inforniation system, and "value-added" networks and switches, that does either of the
following functions:

(1) Processes or facilitates the processing of health information received from another
entity in a nonstatidard format or containing nonstandard data content into standard data
elements or a standard transaction.

(2) Receives a standard transaction from another entity ancl processes or facilitates the
processing of health information into nonstandard format or nonstandard data content for the
receiving entity.

Health care provider means a provider of secviccs (as defined in section 1861(u) of the
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Act, 42 U.S.C. 1395x(u)), a provider ofinedical or health services (as defined in section
1861(s) of the Act, 42 U.S.C. 1395x(s)), and any otherperson or organization who furnislies,
bills, or is paid for health care in the normal course of business.

Health information means any information, whether oral or recorded in any forin or
medium, that:

(1) Is created or received by a health care provider, health plan, public health authority,
employer, life insurer, school or university, or health care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or condition of an
individual; the provision of health care to an individual; or the past, present, or future payment
for the provision of health care to an individual.

Health insurance issuer (as defined in section 2791(b)(2) of the PHS Act, 42 U.S.C.
300gg-91(b)(2) and used in the definition of health plan in this section) means an insurauce
company, insurance service, or insurance organization (including an HMO) that is licensed to
engage in the business of insurance in a State and is subject to State law that regulates
insurance. Sueh tenn does not include a group lrealth plan.

Health maintenance organization (HMO) (as defined in section 2791(b)(3) of the PHS
Act, 42 U.S.C. 300gg-91(b)(3) and used in the definition of health plan in this section) means
a federally qualified HMO, an orgauization recognized as an HMO under State law, or a
sitnilar organization regulated for solvency under State law in the same manner aud to the
same extent as such an HMO.

Health plan means an individual or group plan that provides, or pays the cost ol^ meclieal
care (as defined in section 2791(a)(2) of the PHS Act, 42 U.S.C. 300gg-91(a)(2)).

(1) Health plan includes the following, singly or in combination:

(i) A group health plan, as defined in this section.

(ii) A liealth insurance issuer, as defitied in this section.

(iii) An NMO, as detined in this section.

(iv) Part A or Part B of the Medicare program under title XVIIl of the Act.

(v) The Medicaid program under title XIX of the Act, 42 U.S.C. 1396, et seq.

(vi) An issuer of a Medicare supplemental policy (as defined in section 1882(g)(1) of the
Act, 42 U.S.C. 1395ss(g)(1)).

(vii) An issuer of a long-term care policy, excluding a nursuzg home fixed-indemnity
policy.

(viii) An employee welfare benefit plan or any other arrangement that is established or
maintained for the purpose of offering or providing heahh bene&ts to the employees of two or
more employers.

(ix) The health care program for active military personnel under title 10 of the United
States Code.

(x) The veterans health care program timder 38 U.S.C. chapter 17.
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(xi) The Civilian Health and Medical Program of the Uniformed Services (CHAMPUS)

(as defined in 10 U.S.C. 1072(4)).

(xii) The Indian Health Service program under the Indian Health Care Iniprovement Act,
25 U.S.C. 1601, et seq.

(xiii) The Federal Employees Health Benefits Program under 5 U.S.C. 8902, et seq.

(xiv) An approved State child health plan under title XXI of the Act, providing benefits
for child health assistance that meet the r•equirements of'section 2103 of the Act, 42 U.S.C.
1397, et seq.

(xv) The Medicare+Choice program under Part C of title XVIII of the Act, 42 U.S.C.
1395w-21 through 1395w-28.

(xvi) A high risk pool that is a mechanism established under State law to provide health
insurance coverage or canparable coverage to eligible individuals.

(xvii) Any other individual or group plan, or combination of individual or group plans,
that provides or pays for the cost of medical care (as defined in section 2791(a)(2) of the PHS
Act, 42 U.S.C. 300gg-91(a)(2)).

(2) Health plan excludes:

(i) Any policy, plan, or program to the extent that it provides, or pays for the cost of,
excepted benefits that are listed in section 2791(c)(1) of the PHS Act, 42 U.S.C. 300gg-
91(c)(1); and

(ii) A government-funded program (other than one listed in paragraph (1)(i)-(xvi) of this
detmition):

(A) Whose principal purpose is other than providing, or paying the cost of, health carc; or

(B) Whose principal activity is:

(1) The direct provision of health care to persons; or

(2) The making of grants to fnnd the direct provision of health care to persons.

]mplementation specifieationmeans specific requirements or uzstructions for
impleincnting a standard.

Individual means the person who is the subject of protected health infonnation.

Individually identifiabte health information is information that is a subset of healtlr
infonnation, inchiding demographic infoimation collected from an individual, and_

(1) Is created or received by a healtli care provider, health plan, employer, or health care
elearinghouse; and

(2) Relates to the past, present, or future physical or mental health or condition of an
individual; the provision of health care to an individual; or the past, present, or future payment
for the provisiou of health care to an individual; and

(i) That ideutifies the individual; or
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(ii) With respect to which there is a reasonable basis to believe the information can be
used to identify the individual.

Modify or modification refers to a change adopted by the Secretaiy, through regulation, to
a standard or an implementation specification.

Organized health care arrangement means:

(1) A clinically integrated care setting in which individuals typically receive healtli care
from more than one health care provider;

(2) An organized systenr of health care in which more than one covered entity participates
and in which the participating covered entities:

(i) Hold themselves out to the public as participating in a joint arrangement; and

(ii) Participate in joint activities that include at least one of the following:

(A) Utilization review, in which health care decisions by participating covered entities are
reviewed by other participating covered entities or by a third party on their behalf;

(B) Quality assessrnent and improvement activities, in which treatment provided by
participating covered entities is assessed by other participating covered entities or by a third
party on their behalf; or

(C) Payment activities, if the fmancial risk for delivering health care is shared, in part or
in whole, by participating covered entities through the joint arrangement and if protected
health information created or received by a covered entity is reviewed by other participating
covered entities or by a third patty on their behalf for the purpose of administering the sharing
of financial risk.

(3) A group healtli plan and a hcalth insurance issuer or HMO with respect to such group
health plau, but only with respect to protected health infoimation created or received by such
health insurance issuer or FIMO that relates to individuals wlio are or who have been
participants or beneficiaries in such group health plan;

(4) A group health plan and one or more other group health plans each of which are
maintained by the same plan sponsor; or

(5) The group health plans described in paragraph (4) of this dePinition and health
insurance issuers or HMOs with respect to such group health plans, but only with respect to
protected health information created or received by such hoalth insnrance issuers or HMOs
that relates to individuals who are or bave been participants or beneficiaries in any of such
group health plans.

Person rneaivs a natural person, trust or estate, partneiship, corporation, professional
association or corporation, or other entity, public or private.

Protected health information means individually identifiable health information:

(1) Execpt as provided in paragraph (2) of this definition, that is:

(i) Transmitted by clectronic media;

(ii) Maintained in electronic media; or
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(iii) Transmitted or maintained in any other form or medium.

(2) Protected health information excludes individually identifiable health information in:

(i) Education records covered by the Family Educational Rights and Privacy Act, as
amended, 20 U.S.C. 1232g;

(ii) Records described at 20 U.S.C. 1232g(a)(4)(B)(iv); and

(iii) Employnlcnt records held by a covered entity in its role as employer.

Secretary tneans the Secretary of Health and Human Setvices or any other officer or
employee of HHS to whom the authority involved has been delegated.

Small hcalth plan means a health plan with annual receipts of $5 million or less.

Standard means a rule, eondition, or requirement:

(1) Describing the following information for products, systems, services or practices:

(i) Classification of coinponents.

(ii) Specification of materials, perforntance, or operations; or

(iii) Delineation of procedures; or

(2) With respect to the privacy of individually identifiable health infonnation.

Standard setting organization (SSO) means an organization accredited by the Aineiican
National Standards Institnte that develops and maintains standards for infonnation
transactions or data elements, or any other standard that is necessaty for, or will facilitate the
impletnentation of, this part.

State refers to one of the following:

(1) For a health plan established or regulated by Federal law, State has the meaning set
fotth in the applicable section of the United States Code for such health plan.

(2) For all other purposes, State ineans atty of the several States, the District of Columbia,
the Commonwealtlz of Puerto Rico, the Virgin Islands, and Guatn.

Trading partner agreement means an agreement related to the exchange of infotmation in
electronic transactions, whetlter the agreement is distinct or part of a larger agreement,
between each party to the agreement. (For example, a trading partner agreement may specify,
aniong other things, the duties an(i responsibIlities of each party to the agreement in
conducting a standard transaction.)

1'ransaction means the transmission of niformation between two parties to eany out
financial or administrative activities related to health care. It includes the following types of
information transinissions:

(1) Health care clainis or equivalent encounter infonnation.

(2) Health care payment and remittance advice.

(3) Coordination of benelits.
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(4) Health care claim status.

(5) Enrolhnent and disenrollment in a health plan.

(6) Eligibility for a health plan.

(7) IIealth plan preinium payinents.

(8) Referral certification and authojization.

(9) First report of injury.

(10) Health claims attachments.

(11) Othe-transactions that the Secretary may prescribe by regulation.

Use means, with respect to individually identifiable health information, the shaing,
employment, application, utilization, examination, or analysis of such infoimation within an
entity that inaintains such infonnation.

Workforce means einployees, volunteers, trainees, and other persons whose conduct, in
the performance of work for a covered entity, is under the direct control of such entity,
whether or not they are paid by the covered entity.

[65 FR 82798, Dec. 28, 2000, as amended at 67 FR 38019, May 31, 2002; 67 FR 53266,
Aug. 14, 2002; 68 FR 8374, Feb. 20, 2003; 71 FR 8424, Feb. 16, 2006]
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