
IN THE SUPREME COURT OF OHIO

International Business Machines Corporation
and IBM Credit Corporation,

Appellants,

V.

Richard A. Levin,
Tax Commissioner of Ohio,

Appellee.

Richard Cordray
Attorney General of Ohio
Sophia Hussain
Deputy Attorney General
30 East Broad Street
Columbus, Ohio 43215
(614) 466-4320

Attorneys for Appellee
'Fax Commissioner of Ohio

(;(-!;!Al;
cilunl`i os,OHIC

Supreme Court Case No. 09-1296

Appeal froni the
Ohio Board of Tax Appeals

BTA Case Nos. 2007-Z-1140
2007-Z-1141
2007-Z-1143

BRIEF OF APPELLANTS

Edward J. Bernert (0025808)
(Counsel of Record)
Kelvin M. Lawrence (0082574)
Baker & Hostetler LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215
(614) 228-1541
(614) 462-2616 (Fax)
ebernert@bakerlaw.com
klawren c e@ bakerl aw.com

Attorneys for Appellants
International Business Machines
Coiporation and IBM Credit Corporation



TABLE OF CONTENTS

Page

TABLE OF AU'I'IIORITIES CITED .............. .......................................................... iii

1. STATEMENT OF FACTS AND TI-IE CASE ...................................................... 1

II. LAW AND ARGUMENT................................................................................... 3

Proposition of Law

A Taxpayer Entitled To A Partial (25%) Refund Of Sales And Use
Tax On Purchases Of Certain Computer Equipment Is Entitled To
Payment Of Intcrest On The Refund.............................................................. 3

A. A Refund Granted Pursuant to R.C. 5741.10 is Subject to Interest ............... 3

B. A Refund Granted Pursuant To R.C. 5739.071 Is Subject To Interest........... 3

1. lntroduction ................................................................................................ 3

2. The Statutory Basis for the Refunds .......................................................... 4

3. The Reason That The EIS Exemption Requires a Refund
Procedure ................................................................................................... 5

4. I'he Complementary Nature of Sales and Use Taxes .... ............................ 6

5. The Standard of Review ............................................................................. 8

6. The Initial Analysis of R.C. 5739.071 ....................................................... 8

7. Significance of the Cross-Reference in R.C. 5739.071 to R.C.
5739.07 ...................................................................................................... 9

8. The Tax Commissioner Seeks Ambiguity Where None Exists ................. 11

9. The Doctrine of In Pari Materia Also Supports The Payment of
Interest ....................................................................................................... 13

10. Tax Policy Strongly Supports The Payment of Interest........................... 15

III. Conclusion ........................................................................................................... 17



TABLE OF CONTENTS

Page

CERTIFICATE OF SERVICE .... .............................................................................. 18

APPENDIX



TABLE OF AUTHORITIES

Cases Page

Celina Mut. Ins. Co. v. Bowers (1965), 5 Ohio St.2d 12 ................................................... 7

Cleveland Concession Co, v. Peck (1954), 161 Ohio St. 31 .............................................. 11

Columbia Gas Transna. Corp. v. Levin, 117 Ohio St.3d 122 ............................................... 8

Cooey-Bentz Co. v. Lindley (1981), 66 Ohio St.2d 54 ......................................................... 7

Gahanna-.Iefferson Local School Dist. Bd. Of Edn. v. Zaino (2001), 93 Ohio St.3d
231 ........................................................................................................................................ 8

Gen. Elec. Co. v. DeCourcy (1979), 60 Ohio St.2d 68 ................................................. 11,12

Internatl. Business Machines Corp. and IBM Credit Corp. v. Levin (June 23, 2009),
Ohio Bd. Tax Appeals Case Nos. 2007-Z-1140, 2007-Z-1141, 2007-Z-1143 ................. 2,3

Key Servs. Corp. v. Zaino (2002), 95 Ohio St.3d L 1 ........................................................... 5

Knoke v. Lindley (1982), 70 Ohio St.2d 16 ....................................................................... 14

In re Estate of Morgan (1962), 173 Ohio St. 89 ................................................................ 13

State ex rel. Fritz v. Gongwer (1926), 114 Ohio St. 642 ............................................... 9, 10

United "'1'el. Co. of Ohio v. Lirnbach (1994), 71 Ohio St.3d 369 ........................................13



TABLE OF AUTIIORITIES

Statutes PaRe

R.C. 1.49 (A) ...................................................................................................................... 15

R.C. 1.49 (E) ...................................................................................................................... 15

R.C. 1.55 ............................................................................................................................ 10

R.C. 5717.04 ........................................................................................................................ 2

R.C. 5739.01(B)(3) .............................................................................................................. 4

R.C. 5739.02 ..................................................................................................................... 6,7

R.C. 5739.03 ........................................................................................................................ 6

R.C. 5739.07 ..... .......................................................................................................... passi m

R.C. 5739:07(P) .................................................................................................... 9,10,11,12

R.C. 5739.071 ............................................................................................................. passim

R.C. 5739.071(A) ............................................................................................................... 10

R.C. 5739.071(B) ................................................................................................................. 6

R.C. 5739.132 ............. ................................................................................................ passim

R.C. 5741.02 ........................................................................................................................ 7

R.C. 5741.10 .............. ................................................................................................. passim

Administrative Rules and Regulations Page

Ohio Adm. Code 5703-9-46 ................................................................................................ 5

Other Authorities Page

2B Norinan J. Singer, Statutes and Statutory Construction, §51:3 (7`h Ed. 2008) ............. 14

Oxford English Dictionary Online ..................................................................................... 10

iv



IN THE SUPRGME COURT OF OHIO

International Business Machines Corporation
and IBM Credit Corporation,

Appellants, Supreme Court Case No. 09-1296

v. Appeal from the
Ohio Board of Tax Appeals

Richard A. Levin,
Tax Commissioner of Ohio, BTA Case Nos. 2007-Z-1140

2007-Z-1141
Appellee. . 2007-Z-1143

BRIEF OF APPELLANTS

1. Statement of Facts and the Case

International Business Machines Corporation paid Ohio sales and use taxes on computers

and related items during the years 1998 through 2007. IBM Credit Corporation collected Ohio

use taxes during the years 1997 through 2006 for computers and related items sold or leased to

Intemational Business Machines Coiporation. The two companies (collectively "IBM") applied

for and were granted sales and use tax refunds pursuant to R.C. 5739.071 and R.C. 5741.10.

(Appendix at APP031-033).

The refunds implemented a statutory incentive permitting refund of 25% of sales and use

tax paid for "computers, computer peiipherals, software, telecommunications equipment, and

similar tangible personal property, primarily used to acquire, process, or store information for

use by business customers or to transmit or disseminate such information to such customers"



pursuant to R.C. 5739.071. IBM purchased computers and related items for its Ohio data center

and thus qualified for the incentive.

The Tax Commissioner granted the seven refunds. 1'he refunds and the authority for the

granting of each refund are displayed below:

Authority for Refunds: R.C. 5739.071 and R.C. 5741.10

Refund No. BTA No. Type of Tax Amount

200201582 2007-Z-1140 UseTax $169,603.26

200204383 2007-Z-1140 UseTax $686,154.98

200800397 2007-Z-1140 Use Tax $282,053.07

200202276 2007-Z-1143 Use Tax $1,662,150.18

200602109 2007-Z-1143 Use Tax $870,825.80

200703202 2007-Z-1143 Use Tax $292,944.81

Authority for Refund: R.C. 5739.071

Refund No. BTA No. Tyge of Tax Amount

200800395 2007-Z-1141 Sales Tax $321,005.26

(Appendix at APP031-33).

The Tax Commissioner, however, denied payment of interest on all of IBM's refunds.

(Appendix at APP031-33). IBM appealed to the Ohio Board of Tax Appeals ("BTA") solely to

seek payment of interest.

At the BTA, the appeals were consolidated, and the hearing was waived. The BTA

upheld the denial of interest on the approved refunds. (Appendix at APP018). This proceeding

followed as an appeal as of right pursuant to R.C. 5717.04.
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II. Law and Argument

A Taxpayer Entitled To A Partial (25%) Refund Of Sales And Use Tax On
Purchases Of Certain Computer Equipment Is Entitled To Payment Of Interest On
The Refund.

A. A Refund Granted Pursuant to R.C. 5741.10 is Subject to Interest.

The General Assembly specifically authorized the payment of interest on refunds of sales

and use taxes in R.C. 5739.132:

(B) ....For tax payments due on or after January 1, 1998, interest shall be
allowed and paid on any refund granted pursuant to section 5739.07 or
5741.10 of the Revised Code from the date of the ovetpayment. (Emphasis
added.)

The chart on the preceding page shows that six of the seven refunds at issue in this

appeal were authorized and granted pursuant to R.C. 5741.10 as well as R.C. 5739.071. The Tax

Commissioner's final determinations for the first six refunds listed above state:

This is the final determination of the Tax Commissioner ... for
refund of use tax filed pursuant to R.C. 5739.071 and 5741.10.
(Emphasis added.)

The statute providing interest, R.C. 5739.132, by its express terms authorizes interest on

any refund granted pursuant to R.C. 5741.10. The six tax refunds were authorized and granted

by the Tax Commissioner pursuant to R.C. 5741.10. (Appendix at APP032-33). The BTA,

therefore, must be reversed with respect to the first six of the refund applications, which are the

subject of BTA Case Nos. 2007-Z-1140 and 2007-Z-1 143, based on the unambiguous directive

contained in R.C. 5739.132.

B. A Refund Granted Pursuant'1'o R.C. 5739.071 Is Subject To Interest.

1. Introduction

One of the seven refunds-Refund No. 200800395, BTA Case No. 2007-"Z-1141-was
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filed as an application for refund of sales tax pursuant to R.C. 5739.071 alone, and did not rely

upon R.C. 5741.10. (Appendix at APP031). For the reasons expressed below, this refund is also

subject to interest.

Filing for a refund under R.C. 5741.10, which applies to refunds of use tax, is a

sufficient but not necessary basis to qualify for interest. R.C. 5739.071 incorporates by reference

R.C. 5739.07, applicable to sales tax refunds, which is also specifically delineated in R.C.

5739.132 as providing for the payment of interest. These statutory cross-references, the

relationship between sales and use taxes, and the language employed by the General Assembly

to provide for interest on sales and use tax refunds, compel the conclusion that the seventh

refund is subject to interest as surely as the other six refunds.

2. The Statutory Basis for the Refunds

The parties agreed as to the amount of the underlying tax refunds to be granted, and the

statutory basis for those refunds is not at issue. Nevertheless, a brief discussion of the legal

basis for the refunds of tax will assist in showing why interest should be added.

In 1993, the General Assembly created an incentive for companies providing

"electronic information services" frequently referred to as "EIS" so that certain computers used

in providing EIS, but not computers generally, would qualify for an incentive in the form of a

refund of twenty-five percent (25%) of the sales and use tax paid on that equipment.

The operative language of the definition of "EIS" is set forth in R.C. 5739.01(B)(3) as

follows:

(c) "Electronic information serviees" means providing access to
computer equipment by means of telecommunications equipment
for the purpose of either of the following:

(i) Examining or acquiring data stored in or accessible to the
computer equipment;
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(ii) Placing data into the computer equipment to be retrieved
by designated recipients with access to the computer
equipinent.

The Tax Commissioner described some of the applications of the EIS concept in Rule

5703-9-46, Ohio Adni. Code, as follows:

(3) ..."Electronic information service" includes such services as
providing Internet access, providing access to database information, and
providing access to electronic mail systems.

In the present case, IBM purchased the computers and related items for use in its Ohio data

center and qualified for the incentive as the Tax Commissioner found.

3. The Reason That The EIS Exemption Requires a Reftimd Procedure

The tax benefit associated with the purchase of equipment to provide EIS functions as an

exemption from sales and use tax, as this Comt found in Key Servs. Corp. v. Zaino (2002), 95

Ohio St.3d 11, 2002-Ohio-1488, 764 N.E.2d 1015. This exemption is unique among sales and

use tax exemptions in that some taxpayers entitled to this particular incentive must file an

application for refund to obtain the benefit.

Other exemptions from the sales and use tax are self-executing in the sense that one

claiming the incentive obtains the benefit simply by informing the seller (vendor) that the

purchaser claims the exemption by providing the seller an exemption certificate. Upon receipt of

a properly executed exemption certificate, the seller is permitted to make the sale without the

addition of sales or use tax, thus providing the purchaser the immediate benefit of the exemption.

If the EIS exemption had functioned like other Ohio sales and use tax exemptions, IBM could

have claimed the benefit of the EIS exemption immediately, without filing an application for

refund.

The reason the General Assembly required an application for refund to enjoy the

exemption arises from another unique feature of the EIS exemption: the taxpayer is entitled to
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only a partial (25%) exemption. IBM had to pay $1.00 oF sales tax to be entitled to 250 in

benefit. All of the other sales and use tax exemptions, most of which are set forth in R.C.

5739.02, are complete exemptions from the tax.

The partial nature of the EIS exemption caused the General Assembly to implement it

through a refund statute. The problem is a practical one. A purchaser cannot provide an

exemption cettificate for a partial exemption. That is, the purchaser cannot instruct the seller to

collect tax on only 75% of the purchase price. The consumer must either claim an exemption or

pay the tax. See R.C. 5739.03. Likewise, a taxpayer that self-assesses use tax (when the seller

does not collect the tax) is in the same situation as the purchaser that pays tax to the seller, and

must self-assess one hundred percent (100%) of the tax and then seek a refund of twenty-five

percent (25%).' Thus, the reason for the use of the refund procedure (i.e., that only a partial

exemption was available) does not suggest any basis to conclude that it would be sound policy to

permit the legislatively-defined value of the exemption to be diminished by a delay in realizing

the benefit of the exemption by the loss of interest, representing the time value of money.

4. The Complementary Nature of Sales and Use Taxes

As stated above, the seventh refund was not granted pursuant to R.C. 5741.10, but only

pursuant to R.C. 5739.071. The reason for this difference is that this seventh refund application

sought refund of sales tax, rather than use tax. As such, the seventh application did not rely upon

R.C. 5741.10, because that statute applies to refunds of use taxes. A direct correlation, however,

exists between sales and use taxes. Therefore, before examining the language used by the

General Assembly to implement the payment of interest on sales tax refundable under R.C.

5739.071, the relationship between sales and use taxes makes evident that no distinction should

be made between the payment of interest on refunds of sales taxes compared with refunds of use

A different rule exists for direct pay permittees pursuant to R.C. 5739.071(B).
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tax.

The Ohio sales tax is imposed upon the transaction by which tangible personal property

is acquired. Soine services are taxable but services are not at issue in this appeal. The Ohio

sales tax attempts generally to impose the tax upon the ultimate sale at retail for consumption.

The Ohio sales tax is "levied on each retail sale made in this state." R.C. 5739.02 (initial

paragraph). The Ohio sales tax is not imposed on an interstate transaction, i.e., when the product

is delivered across state lines. Transactions across state lines are subject to use tax at the

location of the storage, use or other consumption of the tangible personal property. R.C.

5741.02. The use tax is imposed in order to (1) eliminate the advantage of making purchases

outside Ohio, and (2) protect Ohio merchants from competition from out-of-state sellers. Cooey-

Bentz Co. v. Lirtdley (1981), 66 Ohio St.2d 54, 419 N.E.2d 1087.

The use tax is complementary to the sales tax and is designed to tax the exercise of any

right or power incidental to the use of property in the state. The consumer is not subject to the

use tax to the extent the sale is subjected to sales tax. Generally, the use of tangible personal

property is subject to use tax if the sale of the thing would be subject to sales tax if it occurred in

Ohio. Celina Mut. Ins. Co. v. Bowers (1965), 5 Ohio St.2d 12, 34 0.O.2d 7, 213 N.E.2d. 175.

In the present case, the payment of interest on the reiimd of use tax cannot be doubted

because R.C. 5739.132 declares that interest is payable on all refunds pursuant to R.C. 5741.10

and all use tax refunds are payable pursuant to R.C. 5741.10. If the refund of sales tax were not

subject to interest because the refund is based on R.C. 5739.071 and not R.C. 5741.10, then the

effect would be that a taxpayer with an Ohio data center would have a strong incentive to buy

outside Ohio. Interest would be available on the refund of out-state purchases (use tax) whereas,

refunds for the sales tax paid on computers bought from Ohio vendors could be paid without
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interest.

To the contrary, the General Assembly authorized interest on all sales and use tax

refiinds. The language of the relevant statutes, R.C. 5739.07, R.C. 5739.071, R.C. 5739.132 and

R.C. 5741.10, support the payment of interest for all refunds of sales and use tax, including

partial refunds of qualifying sales tax paid on computers used primaiily for EIS.

5. The Standard of Review

No facts are in dispute. The issue is solely one of law. The Court consistently addresses

legal issues de novo on appeal fronl the BTA. The standard on review was expressed in

Gahanna-Jefferson Local School Dist. Bd. Of Edn. v. Zaino (2001), 93 Ohio St.3d 231, 232,

2001-Ohio-1335, 754 N.E.2d 789 as:

When reviewing an appeal from the BTA, we must ascertain whether the
BTA's decision is reasonable and lawful. Colutnbus City School Dist. Bd. of'Edn.

v. Zaino (2001), 90 Ohio St.3d 496, 497, 739 N.E.2d 783, 785. Although we will
generally not disturb the BTA's determinations on the weight of evidence and
credibility of witnesses, we will not hesitate to reverse a BTA decision that is
based on an incorrect legal conclusion. See SFZ Transp., Inc. v. Limbach (1993),
66 Ohio St.3d 602, 604, 613 N.E.2d 1037, 1039.

6. The Initial Analysis of R.C. 5739.071.

The starting point for statutory constivction was expressed in a recent tax decision by

Justice Cupp in Colunabia Gas Transm. Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-511, 882

N.E.2d 400,119 as follows:

The first rule of statutory construction is to look at the statute's
language to determine its meaning. If the statute conveys a clear,
unequivocal, and definite ineaning, interpretation comes to an
end, and the statute must be applied according to its terms.
Lancaster Colony Corp. v. Limbach (1988), 37 Ohio St.3d 198,

199, 524 N.E.2d 1389.

When a refund of sales tax is made under R.C. 5739.071, that section, read in isolation,

does not explicitly authorize or forbid paynient of interest. Nevertheless, the plain meaning of

8



the statute as to payment of interest can be ascertained because R.C. 5739.071 expressly

incorporates and adopts another statute, in this case R.C. 5739.07, which expressly authorizes

interest. Because of the cross-reference, R.C. 5739.07 and R.C. 5739.071 are properly reacl

together. State ex ret. Fritz v. Gongwer (1926), 114 Ohio St. 642. Division (F) of 5739.07

expressly directs that the payment of interest be made on refunds.

authorizes interest on any refund made pursuant to R.C. 5739.07.

Further, R.C. 5739.132

7. Significance of the Cross-Reference in R.C. 5739.071 to R.C. 5739.07

After R.C. 5739.071 defines the types of purchases that qualify for the EIS exemption

and establishes the refund as the means of obtaining the benefit, the refund procedure is

described:

Applications for a refund shall be made in the same manner and
subject to the same time limitations as provided in sections 5739.07
and 5741.10 of the Revised Code.

The cross-reference is necessary; R.C. 5739.071 is not intended to stand on its own. Sales tax

refund procedures are not spelled out in R.C. 5739.071, but are wholly dependent upon R.C.

5739.07 to define how the refund application and approval process proceeds.

The use of the reference statute means that the operative language of the referred-to

statute is incorporated into the referring statute as if fully rewritten. This is a well-accepted

manner of legislating.

The effectiveness of legislation by reference has been as
generally recognized in Ohio that no very specific declaration
appears in the reported cases. As far back as the case of Heirs of'

Ludlow v. 7ohnston, reportecl in 3 Ohio 553, 17 Am. Dec. 609, it
was declared, in referring to legislation by reference:

"For this purpose the law referred to is in effect,
incorporated with and becomes a part of the one in which
the reference is made, and so long as that statute continues,
will remain part of it.
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State ex rel. Fritz v. Gongwer (1926), 114 Ohio St. 642 at 649-50, 151 N.E. 752.

A cross-reference incorporates and adopts the statute to which reference is made, and a

reference to a portion of a statute applies to all subsequent amendments to the referred-to statute,

which become part of the referring statute without further legislative action. The General

Assembly provided for this method of incorporation in R.C. 1.55:

A reference to any portion of a statute of this state applies to all
reenactments or amendments thereof.

A claim, therefore, that the interest provision must be spelled out in R.C. 5739.071 to be

effective is misplaced because R.C. 5739.07 and R.C. 5739.071 are read as one, and Division (F)

of R.C. 5739.07 expressly authorizes the payment of interest.

Because R.C. 5739.07 is read as part of R.C. 5739.071, the authorization of interest on

refunds is plainly set forth in Division (F) of R.C. 5739.07 as it provides:

(F) When a refund is granted under this section, it shall
include interest thereon as provided by section 5739.132 of the
Revised Code.

The statutory cross-reference in R.C. 5739.071 to R.C. 5739.07 reflects the intention of

the General Assembly to incorporate into that section the applicable refund provisions described

in R.C. 5739.07, including the payment of interest under Division (F). R.C. 5739.071(A) makes

explicit reference to the manner of refunds made pursuant to R.C. 5739.07 and R.C. 5741.10.

"Manner" is defined in the Oxford English Dictionary Online as follows: " 111. Sense relating to

the way in which an action is performed. 9.a The way in which something occurs or is

perfoinied; a method of action; a mode of procedure; ... b. in (also on and without preposition)

like manner: in a similar way, similarly." Incorporating into one statute the manner of operation

described in a second statute, by reference to performing a duty "in the manner of' or "in

accordance with" the second statute, shows the intent to include all of the refund procedures,
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including payment of interest.

8. The Tax Commissioner Seeks Ambiguity Where None Exists

The Tax Conimissioner's arguments against payment of interest on sales tax refunds,

however framed, reduce to the proposition that the absence of a specific reference to interest in

R.C. 5739.071 defeats a claim for interest on an EIS refund. The Tax Commissioner argues that

IBM cannot rely on R.C. 5739.07(F) and its reference to interest or to R.C. 5739.132 to support

payment of interest. These arguments assume that the specific cross-reference of R.C. 5739.07 is

ineffective. As set forth above, the cross reference to another statute is well understood to

incorporate the provisions of the other statute as if rewritten in the referring statute.

The Tax Commissioner's argument is built on the proposition that the State does not pay

interest on refunds unless a statute (or contract) provides for the payment of interest, citing

Cleveland Conces•siora Co. v. Peck (1954), 161 Ohio St. 31, 117 N.E.2d 429. After the Cleveland

Concession case, however, the General Assembly overruled this decision, with regard to interest

on refunds of sales and use tax, and authorized, by statute, the payment of interest on such

refunds after assessment and then, ultimately (on or after January 1, 1998) authorized refund on

all sales and use tax refunds. See the various iterations of the refund statute in the Appendix.

The blanket allowance for the payment of interest by the General Assembly with regard

to the refund of sales and use taxes in any context has been recognized by this Court. In Gen.

Elec. Co. v. DeCourcy (1979), 60 Ohio St.2d 68, 397 N.E.2d 397, the taxpayer sought payment

of interest on the refund of real propeity taxes. This Court upheld the denial of interest and

specifically noted that unlike the real property tax statute, the sales and use tax statute had been
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changed to authorize interest. "This Court's observations about the payment of interest on sales

and use tax refunds follow:

This intention [by the General Assembly to deny interest
on real property tax refunds] is further supported by the fact that,
while it has maintained its silence in the area of real estate taxes,
the legislature has specifically provided for interest on
overpayments of the corporate franchise tax, sales tax and use tax.
See R.C. 5733.26, 5739.132(B) and 5741.10, respectively.
(Bracketed material added.)

Gen. Elec. Co. v. DeCourcy (1979), 60 Ohio St.2d 68 at 70, 397 N.E.2d 397.

The amendments to the sales and use tax law to provide for interest on refunds is the fulfillment

of the requirement of Cleveland Concession that interest is paid on refunds by the State only

when provided by statute or contract.

The Tax Commissioncr hinges his argument that refunds for taxes paid on equipment to

provide EIS are the only refunds of sales and use taxes not entitled to interest on the proposition

that the EIS statute must be construed narrowly against IBM. A requirement for narrow

construction lacks support in this case, but even if true, the narrow construction doctrine does not

support the Tax Commissioner's failure to pay interest.

The Tax Connnissioner has argued that R.C. 5739.071 is an exemption statute and

exemptions are construed narrowly. IBM acknowledges that R.C. 5739.071 provides an

exemption, but the scope of the exemption is not at issue. The scope of the exemption was

resolved by settlement with the Tax Commissioner. The doctrine of narrow construction of

exemptions does not "carry over" to create a rule that statutes providing for interest on

exemptions, once granted, must also be construed narrowly. More importantly, because the

cross reference to R.C. 5739.07 in R.C. 5739.071 explicitly incorporates the interest provisions

of R.C. 5739.07(F) and R.C. 5739.132 into R.C. 5739.071, the authorization to pay interest is
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spelled out explicitly in the statute ancl no application of "nan•ow construction" requires that this

Court g ore the incorporation of another statute plainly set forth.

Moreover, even if the Court were to construe a provision for interest "narrowly," such a

eonstruction is not an invitation to overrule legislative intent. lf the refund procedure were to be

interpreted strictly, this Court articulated the rule of strict construction in In re Estate of Morgart

(1962), 173 Ohio St. 89, 93, 180 N.E.2d 146 as follows:

It is well settled in the law that statutes granting exemptions from taxes shall be
strictly construed. It is also well settled that, although strict, the construction must
be reasonable and not such as will defeat the legislative intent. In re Bond Hill-

Roselawn Hebrew School, 151 Ohio St. 70***; and In re Estate of Os•born, 159
Ohio St. 63, *Y*. That this represents the general rule in the United States is
demonstrated by the following statement found in 85 Corpus Juris Secundum,

966, Section 1157:

`On the other hand, the rule of strict construction must never be
applied to exclude the rule of reasonableness, or to render the
exempting language so narrow and restricted as to defeat the
apparent legislative intent; the statute is to be interpreted in the
light of its obvious purpose, and the taxing power should not be
extended by limiting the effect of the exemptions given.'

It would be the fiustration of legislative intent, not its fulfillment, to deny interest for this single

type of sales tax refund.

9. The Doctrine of In Pari Materia Also Supports The Payment of Interest

The cross-reference among the principal statutes-R.C. 5739.07, R.C. 5739.071, R.C.

5739.132 and R.C. 5741.10-require that they be construed together. A related doctrine is the

concept of in pari matetia that is applicable in constiliing tax statutes.

Statutory enactments that address the same general subject matter must be read in pari

materia to give them force and effect. United Tel. Co. of Ohio v. Linzbach (1994), 71 Ohio St.3d

369, 372; 643 N.E.2d 1129. "Statutes arc considered to be in pari materia when they relate to the

same person or thing, to the same class of persons or things, or have the same purpose or object."
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2B Norman J. Singer, Statutes and Statutory Construction, §51:3 (7`h Ed. 2008). The statutes

incoiporated into R.C. 5739.071 - R.C. 5739.07 and R.C. 5741.10 - address the refund of sales

and use taxes, respectively. Because R.C. 5739.071 provides for sales and use tax refunds and

these two statutes also address refunds of these taxes, and especially because R.C. 5739.071 and

R.C. 5741.10 specifically reference R.C. 5739.07, these sections and in turn, R.C. 5739.132,

must be construed in pari materia (together).

In Knoke v. Lindley (1982), 70 Ohio St.2d 16, 17; 434 N.E.2d 275, the cigarette use tax

statute in question provided that cigarette wholesalers were exempt from paying use tax on

cigarettes if they paid sales tax on those cigarettes. The cigarette sales tax statute provided that

wholesalers were entitled to a refund of 100% of the sales tax due on "unsalable" cigarettes,

while no such provision appeared in the cigarette use tax provision.

Cigarettes were stolen from a wholesaler in Knoke, and the wholesaler contended that it

was required to pay neither cigarette sales nor cigarette use tax on the stolen cigarettes. The Tax

Coninrissioner insisted that cigarette use tax was owed. The BTA reversed the Tax

Commissioner, finding that the cigarette sales and use tax provisions must be read in pari materia

and, read together, provided an exemption for unsalable cigarettes.

This Court affirmed the BTA. The Court applied the doctrine of in pari materia to

recognize the spoliation exemption for the cigarette use tax although that exemption was not

specifically provided in the case of the cigarette use tax unlike the cigarette sales tax. In Knoke,

like here, the application of the in pari materia doctrine achieved the only reasonable result. The

present appeal, moreover, provides an even stronger basis to apply the in pari materia doctrine

than in Knoke. R.C. 5739.071 specifically references R.C. 5739.07 that in turn specifically

requires payment of interest - unlike the cigarette use tax provisions in Knoke that contained no

14



sucti cross-reference. Because no question can exist that use tax refunds, including EIS refunds,

are subject to interest, the doctrine of in pari materia supports the finding that interest is payable

on sales tax refunds.

10. Tax Policy Strongly Supports 'Che Payment of Interest

T'he plain meaning of the relevant statutes fi.illy supports payment of interest on EIS

refunds. Even if the Court were to find some ambiguity, however, the conclusion expressed in

the statutes that interest is payable on all EIS refunds is also the right answer as a matter of sound

tax policy. This Court niay consider the object to be attained and the consequences in its

construction of an ambiguous statute. R.C. 1.49(A) and (E).

The EIS statute provides an incentive for companics to operate data centers and call

centers in Ohio. If the receipt of the benefit of the incentive can be unilaterally diminished by

the Tax Commissioner by delaying payment of the refund, harmful uncertainty is added to the

incentive program. Potential investors need to be able to quantify the potential benefit when

weighing in which state to invest. If the taxpayer cannot quantify the refund because the date of

receipt of the refiind is uncertain and no interest is paid, the benefit of the incentive is impaired

and it will diminish the benefit of the incentive to the State of Ohio.

Secondly, if the Tax Commissioner can control the magnitude of the benefit by

withholding payment of the refund, the size of the incentive is controlled not by law but by

administrative action of the Department of Taxation. A dollar ten years in the future is worth

less than a dollar today. If the Tax Commissioner can decide the amount of the actual benefit

based on non-statutory criteria, then the Tax Conimissioner is usurping the legislative

prerogative to define the benefit to be accorded. Nothing in the statutes suggests that the General

Assembly intended to confer on the Tax Commissioner the authority to choose the level of

15



benefit by choosing how long to delay payment.

Moreover, a great temptation would exist for taxpayers to pay only 75% of the tax to

vendors and for vendors to accept such partial payment if no interest would be paid. IBM did

not do that. It is true that such failure to collect the full amount of tax would be subject to

assessment but there is little incentive for the Ohio Department of Taxation to assess the tax

considering that the taxpayer can pay the tax and then turn around and seek refund. IBM strictly

followed the law and should not be placed at a practical disadvantage compared to those

taxpayers enjoying the benefit oP immediate enjoyment of the exemption through self-help, by

being less compliant with the law.

The Tax Commissioner has argued that interest is payable on refunds only when the

taxpayer makes a mistake and illegally or erroneously overpays. The concept that a taxpayer that

makes a mistake in tax compliance should be preferred to a taxpayer like IBM that carefully

followed the statute is wholly without merit. The idea that one seeking an EIS refund is less

deserving of interest on a refund compared to other taxpayers that make mistakes can find no

support in law or logic.
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III. Conclusion

Interest is properly paid on refunds of sales and use tax, including EIS refunds. The BTA

should be reversed.

Respectfully submitted,

^

Edward ^/ ernert (0025808)
^Kelvin ^Lawrenee (0082574)

Baker & Hostetler LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215
(614) 228-1541
eberneit@bakei-law.com
klawrencc @ bakeilaw.com

Attorneys for Appellants
International Business Machines
Corporation and IBM Credit Corporation
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IN THE SUPREME COURT OF OHIO

International Business Machines Corporation
and IBM Credit Corporation Supreme Court Case No.

Appellants . Appeal from the
Ohio Board of Tax Appeals

V.
BTA Case Nos. 2007-Z-1 t40

Richard A. L.evin 2007-Z-1141
"I'ax Commissioner of Ohio 2007-Z-1l43

Appellee.

NOTICE OF APPEAL

International Business Machines Corporation and IBM Credit Corporation,

("Appellants," each an Appellant), hereby give notice of their appeal to the Supreme Court of

Ohio from a Decision and Order of the Ohio Board of Tax Appeals ("BTA") journalized in Case

Nos. 2007-Z-1140, 2007-Z-1141 and 2007-Z-1143 on June 23, 2009, a true copy of which is

attached hereto and incorporated herein by reference as Exhibit A. This appeal is filed as a

matter of right pursuant to Revised Code ("R.C.") 5717.04.

Appellants complain of the following errors in the BTA's Decision and Order:

1. The BTA erred in concluding that interest is not payable on refunds issued

pursuant to R.C. 5739.071.

2. The BTA erred by failing to find that a refund granted pursuant to R.C. 5739.071

is a refund granted pursuant to R.C. 5739.07 or 5741.10.

3. The BTA erred by failing to find that R.C. 5739.07, 5739.071, 5739.132 and

5741.10 should be read in pari materia thus demonstrating a legislative intent to provide interest.

4. "rhe B1'A erred by failing to find that cross references in R.C. 5739.07, 5739.071,

5739.132 and 5741.10 constitute an express provision for the payment of interest.
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5. "rhe BTA erred by applying a strict construction reading of R.C. 5739.071 with

respect to the providing of irnterest or in the alternative applying a strict construction reading to

defeat a finding that the refund of sales or use tax for equipment, software and services used to

provide electronic infom-ration services to which a taxpayer is entitled is payable with interest.

6. The BTA erred in its application of law by failing to 1"ind that the General

Assembly intended to incorporate the refund provisions of 5739.07,including R.C. 5739.07(F)

and R.C.5739.t32into R.C.5739.071.

7. The BTA erred to the extent that it relied upon Key Servs. Corp. v. Zaino (2002),

95 Ohio St. 3d 11, to support denial of interest.

8. Because of the errors stated above, Appellants request that the Decision and Order

of the Ohio Board of Tax Appeals be reversed and that the Tax Commissioner be ordered to find

that R.C. 5739.071, R.C. 5739.07, R.C. 5739.132 and 5741.10 provide for payment of interest to

Appellants.

9. Appellants further request such other relief as properly may be accorded by law.

Respectfully submitted,

ardl^'. ernert (0025808)
Kelvin M. Lawrence (0082574)
Baker & Hostetler LLP
65 East State Street, Suite 2100
Colutnbus, Ohio 43215
(614) 228-1541
cbernert@bakerlaw.com
klawrencv@b:,Ikerlq_W.com

Attomeys for Appellants
international Business Machirres
Corporation and IBM Credit Corporation
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BEFORE THE BOARD OF TAX APPEALS
STATE OF OHIO

International Business Machines Cotporation
and IBM Credit Corporation Supreme Court Case No.

Appellants Appeal fi-om the
Ohio Board of Tax Appeals

V.
BTA Case Nos. 2007-Z-I t40

Richard A. Levin 2007-Z-1141
Tax Commissioner of Ohio 2007-Z-1143

Appellee

PRAECIPE

"I'O THE OHIO BOARD OF TAX APPEALS

Demand is hereby made that the Ohio Board of Tax Appeals ("Board") prepare, transmit

and file with the Supreme Court of Ohio a certified transcript of the records and pi-oceedings of

the Board pertaining to its Order in the above-styled matter, including in said certified transcript,

the Board's Order, the original papers in the case or a transcript thereof, all evidence with

originals or copies of all exhibits as adduced in said proceeding considered by the Board in

making its Order.

IW4^
5dward J. Bernert (0025808)

Kelvin M. Lawrence (0082574)
Baker & Hostetler LLP
65 E. State Street, Suite 2100
Columbus, Ohio 43215
(614) 228-1541
(614) 4G2-2616 (Fax)
ebernert (e) bakerlaw.cot
klawrencetaz bakerlaw.com

Attomeys for Appellants
Intemational Business Machines
Corporation and IBM Credit Corporation
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CERTIFICA'1'E OF SERVICE

I hereby certify that copies of the foregoing Notice of Appeal and Praecipe were filed

with the Ohio Board of `I'ax Appeals, 30 East Broad Street, 24 'h Floor, Colutnbus, Ohio 43215,

by hand delivery and by certified mail, and were served upon Richard A. Levin, "rax

Commissioner of Ohio, 30 East Broad Street, 22d Floor, Columbus, Ohio 43215, and Sophia

Flussain, Deputy Attorney General, Taxation Section, Office of the Ohio Attorney General, 30

East Broad Street, 25`h Floor, Columbus, Ohio 43215 by certified mail rettirn receipt requested

this 17`h day of July, 2009.

ward J rnert

102833129
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EXHIBIT A

01110 BOARD OF TAX APPEALS

International 13usiness Machines
Corporation and tBM Credit
Corporation,

CASF. NOS. 2007-Z-1140
2007-Z-1141
2007-Z-1143

Appellants,

vs.
(SALES AND USE TAX)

Richard A. Levin, Tax
C'otnmissioner of Ohio,

Appellee.

APPEARANCES:

DECISION AND ORDER

For the Appellants - Baker & Hostetler LLP
Edward J. Bemert
65 East State Street, Suite 2100
Columbus, Ohio 43215

For the Appellee - Richard Cordray
Attorttey General of Ohio
Sophia Flussain
Assistant Attorney General
30 East Broad Street, 2516 Floor
Columbus, Ohio 43215

Entered JUN 2 3 20

Ms. Margulies, Mr. .lohrendt, and Mr. Dunlap concur.

I'hese matters come on to be considered by the [3oard of Tax Appeals

upon three notices of appeal fileci with this board on October 15, 2007, by appellants,

International Business frtachines Corporation and IBM Credit Corporation ("IBM"),

t'rotn three tinal deterrninations of ttie Tax Commissioner, appellee. Said final

Jetennirtations were issued on September 13, 2007 and approved certain applications
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fior rehtnd of sales and use tax fileci pursuant to R.C. 5739.071 and 57141. 10. Each

final deterniination includes a reference to a"resolution" and an indication that the

amount of the refutui claim was approved in connection with the resolution. S.F. at 1.,

.lccordingly, the umount of the refitnds is not at issue herein. Rather, the sole issue

lterein is whether the appellants are entitled to interest on such refunds. Each of the

final determinations includes the following langttage or similar language with respect

to interest on the refunds:

"[Tjhe claiinant does dispute the denial of interest on the
refund claim which is not paid by this resolution. "The
Commissioner hereby denies any interest because R.C.
5739.071 does not allow the claimant such interest."

In their notices of appeal, the appellants object to the non-payment of

interest on the refunds and claim that the denial of interest on the refunds is contrary to

R.C. 5739.071, especially when that section is read in pari materia with, or by

reference to, R.C. 5739.07 and 5739.132. CE R.C. 5741.10. The parties waived

hearing before this board and submitted their respective arguments in written briefs

filed with this board. Accordingly, these matters are submitted to the board upon the

notices of appeal, statutory transcripts, and written briefs filed with this board.

By way of background, the appellant, International Business Machines

Corporation, paid sales and use taxes for tax years 1998 through 2007 and the

appellant, ( BM Credit Corporation, collected sales and use taxes for tax years 1997

throul;h 2006. 7'he IBM companies applied for and were granted seven refuncis

pursuant to R.C. 5739,071, which reads, in its entirety, as follows:

llte statutory transcripts aerttfled to this board by tho Tax Contmissioner consist only of the Onal
detenntnations issued by the rax Commissioner on September 13, 2007.

2
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"(A) The tax commissioner shall refund to a provider of
electronic information services twenty-five per cent of the
tax it pays pursuarit to this chapter or Chapter 5741. of the
Revised Code on purchases made on or after July 1, 1993,
of computers, eomputer peripherals, software,
telecommunications equipment, and siniilar tangible
personal property, prirnarily used to acquire, process, or
store information for use by business customers or to
transmit or disseminate such information to such
customers, the services of installing or repairing such
property, and agreements to repair or niaintain such
property. .4pplications for a refund shall be tnade in the
sarne mattner and subject to the satne tinte limitations as
provided in sections 5739.07 and 574 l. 10 of the Revised
Code.

"(B) An electronic infonnation service provider that
maintains direct payment authority under section 5739.031
of the Revised Code may list on the return and pay tax on
seventy-five per cent of the price of equipment, services,
and agreements described under division (A) of this
section in lieu of seeking a refund as provided in that
division." (Emphasis added.)

As stated above, R.C. 5739.071(A) provides for the refund of 25% of

sales and use tax paid on the purchase of property used to provide electronic

information services ("EIS"). While the Tax Commissioner granted the refunds under

R.C. 5739.071(A), he denied the payment of interest.

T'he appellants argue ttiat they are entitled to interest on the refunds

because R.C. 5739.071(A) specifically references R.C. 5739.07, and subsection (F) of

R.C. 5739.07 explicitly requires paytnent of interest. R.C. 5739.07(F) in turn

reterences R.C. 5729.132, which provides for the payment of interest on all refunds of

sales and use tax for purchases rnade after Qecember 31, 2007.

3
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R.C. 5739.07 reads, in its cntirety, as follows:

"(A) When, pursuant to this chapter, a vendor has paid
taxes to the treasurer of state or the treasurer of state's
agent, or to the tax commissioner or the commissioner's
agent, the commissioner shall refund to the vendor the
amount of taxes paid if the vendor has refunded to the
consttmer the fitll amount of taxes the consumer paid
illegally or erroneously or if the vendor has illegally or
erroneously billed the consumer but has not collected the
taxes from the consumer.

"(B) When, pursuant to this chapter, a consumer has paid
taxes directly to the treasurer of state or the treasurer of
state's agent, or to the tax commissioner or the
commissioner's agent, and the payment or assessment was
illegal or erroneous, the commissioner shall refund to the
consumer the tull amount of illegal or erroneous taxes
paid.

"(C) The comtnissioner shall refund to the consumer taxes
paid illegally or erroneously to a vendor only if:

"(1) The commissioner has not refunded the tax to the
vendor and the vendor has not refunded the tax to the
consumer; or

"(2) The consumer has received a refund from a
nianufacturer or other person, other than the vendor, of the
full purchase price, but not the tax, paid to the vendor in
settlement of a complaint by the consumer about the
property or service purchased.

"The commissioner may require the consumer to obtain or
the vendor to provide a written statement confirming that
the vendor has not refunded the tax to the consumer and
has not filed an application for refund of the tax with the
cotnmissioner.

"(D) An application For refund shall be filed with the tax
commissioner on the form prescribed by the commissioner
within four years from the date of the illegal or erroneous
payment of the tax, unlcss the vendor or consumer waives
the time limitation under division (A)(3) of section

r
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5739.16 of the Revised Code. If the time limitation is
waived, the refttnd application period shall be extended for
the same period as the waiver.

"(E) On the tiling of an application for a refund, the
commissioner shall determine the amount of refund to
which the applicant is entitled. If the amount is not less
than that claimed, the cotnmissioner shall certify that
amoutrt to the director of budget and management and the
treasurer of state for payment from the tax refund fttnd
created by sectiott 5703.052 of the Revised Code. If the
amount is less than that claimed, the commissioner shall
proceed in accordance with section 5703.70 of the Revised
Code.

"(F) When a refiend is granted under this section, it shall
include interest thereon as provided hy section 5739.132 of
the Revised Code." ( Emphasis added.)

R.C. 5739.132 reads, in,its entirety, as follows:

"(A) If a tax payment originally due under this chapter or
Chapter 5741. of the Revised Code on or after January 1,
1998, is not paid on or before the day the tax is required to
be paid, interest shall accrue on the unpaid tax at the rate
per tmnum prescribed by section 5703.47 of the Revised
Code from the day the tax was required to be paid until the
tax is paid or until the day an assessment is issued under
section 5739.13 or 5739.15 of the Revised Code,
whichever occuts first. Interest shall be paid in the same
manner as the tax, and may be collected by assessment.

"(B) For tax payments due prior to January 1, 1998,
interest shall be allowed and paid upon any refitnd granted
in respect to the payment of an illegal or erroneous
assessment issued by the department for the tax imposed
under this chapter or Chapter 5741. of the Revised Code
from the (late of the overpayment. F'or tax paytnents due
on or after January 1, 1998, interest shall be allowed and
paid on any refund granted pursuant to section 5739. 07 or
5741.10 of the Revised Code from the date of the
overpayment. The interest shall be cotnputed at the rate
per annum prescribed by section 5703.47 of the Revised
Code." ( Emphasis ad(led.}
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R.C. 5741. 11) reads, in its entirety, as i'ollows:

"Refunds of taxes paid pursuant to this chapter by a seller
or consumer illegally or erroneously shall be made in the
same manner as refunds are made to a vendor or consurner
under section 5739.07 of the Revised Code."

The appellants argue that R.C. 5739.071(A) makes explicit reterence to

the nianner of refunds made pursuant to R.C. 5739.07 and 5741.10 and that R.C.

5741.10 requires that use tax refunds be niade in the same manner as refunds under

R.C. 5739.07. Appellants' Brief at 3. 7'he appellants further argue that said reference

to R.C. 5739.07 and 5741.10 in R.C. 5739.071 substitutes for a repetition of all of the

terms of R.C. 5739.07 and 5741.10. Id. Also, the appellants argue that the cross-

reference reflects the intention of the General Assembly to incorporate into R.C.

5739.071 the applicable refund provisions set forth in R,C. 5739.07, including the

payment of interest set forth in R.C. 5739.07(F). [d. The appellants' contention is

"[s]tated simply, the provisions of R.C. 5739.07 and R.C. 5739.132 ate fully

incorporated into R.C. 5739.071 except to the extent inapplicable." fd.

The appellants argue that R.C. 5739.07(F) provides that when a refund is

granted under R.C. 5739.07, interest thereon shall be paid as provided by R.C.

5739.132. Because R.C. 5739.132(B) provides for interest on refunds granted under

R.C. 5739.07 and 5741.10 and refunds pursuant to R.C. 5739.071 are to be gr.3nted in

the same manner as R.C. 5739.07 and 5741.10, the appellants contend that the General

Assembly expressed the intent that interest be paid on refunds under R.C. 5739.071.

Appellant's Brief at 4. In support of this argument, the appellants explain that

6
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itatutory enactments which address the same general subject matter should be read in

pari ntateria to give them force and effect. United Tel. Co. of Ohio v, Lintbach (1994),

71 Ohio St.3d 369. R.C. 5739.07 and 5741.10 are referenced in R.C. 5739.071 and

R.C. 573207 and 5741.10 address the refund of sales and use tax, respectively.

Because R.C. 5739.071 provides for sales and use tax refunds, R.C. 5739.07 and

5741.10 address sales and use tax refitnds, and R.C. 5739.071 and 5741.10 specifically

refer to R.C. 5739.07, the appellants contend that these provisions, along with R.C.

5739.132, must be construed in pari tnateria. Appellant's Brief at 4. Also, the

appellants contend that the General Assembly could have expressly prohibited the

payment of interest but did not do so.

In summary, the appellants argue that R.C. 5741. 10 provides that refunds

shall be made in the tnanner prescribed by R.C. 5739,07, and R.C. 5739.071 provides

that refunds shall be made in the manner prescribed by R.C. 5739.07 and 5741.10. By

referring to R.C. 5739.07 in both R.C. 5741.10 and 5739.071, the appellants argue that

the General Assembly intended for the refitnds of sales and use tax to purchasers of

E1S products to be treated in a single manner under R.C. 5739.07. Since R.C.

5739,07(F) refers to R.C. 5739,132 and R.C. 5739.132(B) provides fot the payinent of

interest on refunds, the appellants submit that they are entitled to interest on their

refund.2

In contrast, the appellee Tax Cornmissioner argues that he granted the

retitnds applied for under R.C. 5739.071 and in tioing so, he applied the plain meaning

-- -- _- -- ---- -- _. _.
Appellants acknowledge that they are not entitled to interest on paynzents made prior to January 1,

1998. See R.C. 5739.132(B); Appellants' Reply Brief at foatnote 3.
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of said statute. The Tax Commissioner contends that the General Assembly has not

provided him with the express authority, under R.C. 5739.071 or elsewhere, to pay

interest on refunds granted under R.C. 5739.071. The Tax Commissioner argues that

in order for a taxpayer to rccover interest on a tax refund, the General Assembly must

have affirmatively authorized, by statute, such an award of interest. In the instant

matters, the Tax Commissioner contertds that the taxpayers applied for a rehtnd under

R.C. 5739.071 and said statute does not expressly provide for the payment of interest.

Furthermore, the Tax Comntissioner argues that the statutes identified by

the appellants do not provide for the payment of interest on refunds granted under R.C.

5739.071. The Tax Commissioner explains that R.C. 5739.071 provides for the 25%

refund of pieviously paid taxes on qualifying E1S products, R.C. 5739.07 provides for

payment of interest on the "illegal or erroneous payment" of sales or use tax, R.C.

5741.10 provides for the refund of "illegally or erroneously" paid use taxes, and R.C.

5739.132 provides for the rate of interest applicable to refunds granted under R.C.

5739.07 and 5741.10. The Tax Commissioner argues that none of said statutes

provide for the payment of interest on refunds granted under R.C. 5739.071.

'1'he Tax Commissioner also argues that under the sales and use tax

statutes, the General Assembly has authorized the payment of interest on sales and use

tax refunds only where the refund is the result of previous "illegal or erroneous"

payments. More specificaliy, with respect to R.C. 5739.07 and the payment of interest

on the "illegal or erroneous payment" of sales or use tax, the Tax Cotninissioner

argues that the refunds at issue herein were not and did not relate to the payment of

8
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"illegal or erroneous" sales or use tax by the appellants but rather were the result of

ta.xes which were lawfully and correctly paid by the appellants.

In response to the appellants' contention that R.C. 5739.071 should be

read in pari materia with R.C. 5739.07, the 'Cax Commissioner argues that the

appellants are not entitled to interest even if the statutes are read in pari materia. The

Tax Commissioner explains that R.C. 5739.071 incorporates the provisions of R.C.

5739.07 in two limited ways only, how an application for refund is to be made and the

applicable statate of limitations. Notwithstanding reading R.C. 5739.071 in pari

materia with R.C. 5739.07, the `t'ax Commissioner argues that express authority from

the General Assembly to award interest on refunds granted under R.C. 5739.071 is

lacking.r

We begin our review by observing that the findings of the Tax

Cotnmissioner are presumptively valid. Alcan Aluntintim Corp. v. Limbach (1989), 42

Ohio St.3d 121. Consequently, it is incumbent upon a taxpayer challenging a

determination of the commissioner to rebut the presumption and to establish a clear

right to the requested relief. Belgrade Gardens v. Kosydar (1974), 38 Ohio St.2d 135;

tYfidtvest Transfer Cn. v. Porterfield (1968), 13 Ohio St.2d 138. In this regard, the

Subsequent to the filing of the appellents' reply bnef with this board, the appetlee 'rax
Commissioner f31ed a motion for leave to file a surreply or for attemative relief. In his menixarmtdum
in support of said motion, the Tax Commissioner argued that a surreply was necessary because the
appellants had submitted a"brand new argument" in their reply brief Appellee Memorandum in
Support of Motion for Leave to File a Surreply at 1. 5peeifically, the 'rax Commissioner argued that
the appellants submitted arguments regarding R.C. 5739.132 and 5739.071(B) in their reply brief that
were not included in their initial brief and that he has had no previous opportunity to address and
refute said newly raised argurnents. Cn the event we deny the Tax Commissioner's motion, he then
asks this board to str ke the appellants' reply brief. We note that the Tax Commissioner filed with this
board his surreply brief. We also note that the appellants filed a response to the Tax Conunissioner's
motion and sutreply. In an effort to consider all of the arguments of the parties in these mauers, the
Tax Commissioner's motion for leave to file a surreply is hereby granted.
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taxpayer is assigned the bur(len of showing in what manner and to what extent the

wmtnissioner"s detemlination is in error. Federated Dept. Stores, Inc, v. Lindley

(1983), 5 Ohio St3d 213.

We note that the Supreme Court considered R.C. 5739A71 in Key Servs.

C_`orn, v Za(no (2002), 95 Ohio St.3d 11. While interost on refunds pursuant to R.C.

5739.071 was not at issue, the court's analysis of said statute is nevertheless insightful.

rhe narrow issue bef'ore the court in Kw Servs, was whether a taxpayer who provided

EIS to its affiliate qualitied as a provider of EIS and was entitled to a refund pursuant

to R.C. 5739,071. I n its consideration of R.C. 5739,071, the court explained:

"Key [Services) is not seeking the return of an illegal or
erroneous payment. The refund provision of R.C.
5739.071 is more analogous tQ a tax e.remption than it is to
an illegal or erroneous payment. `We read exemption
statutes strictly ***."' ( Emphasis added.)

The court explained that the refund provision of R.C. 5739.071 was

more akin to a tax exemption than it was to an illegal or erroneous payment. With

respect to tax exemption statutes, it is well-established law that such statutes "are to be

strictly construed." Natl. Tube Co. v. Glander (1952), 157 Ohio St. 407, 409; Seven

Hills Schools v. Kinney (1986), 28 Ohio St.3d 186. "[Ej xemption is in derogadon of

the rights of all other taxpayers and necessarily shifts a higher burden upon the non-

exempt." Parma ffts. v. Wilkins, 105 Ohio St.3d 463, 114. Accordingly, we find that

we must trictly construe R.C. 5739.071, the statute at issue in the instant matters.

Moreover, the Supreme Court has consistently denied the right to receive

interest frorn the state where the statute cloes not expressly provide for the payment of

la
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interest. See Gen. Elec. Co, v. DeCourcy (1979), 60 Ohio St.2d 69; Chicago Freight

Car Lea.sing Co. v. Lirnbach (1992), 62 Ohio St3d 489; State ex rel. C7evelcnrd

Concession Co. v. Peck (1954), 161 Ohio St. 31. In Cleveland Concession, the court

explained as follows:

"The great weight of authority on this question supports
the rule established by the Supreme Court of the United
States "** `[i]nterest, when not stipulated for by contract,
or authorized by statute, *** is not to be awarded against a
sovereign government, unless its consent to pay interest
has been manifested by an act of its [1]egislature, or by a
lawful contract of its executive officers."' Td. at 34-35
(quoting Schlesinger v. State (1928), 195 Wis. 366, 218).

"llie court in Cleveland Concession held:

"Since a recovery against the state for sales taxes illegally
or erroneously assessed and paid can be had only by virtue
of the legislative enacttnent authorizing such recovery, the
recovery is limited by the provisions of the statute and
cannot be extended beyond those provisions. Since the
enactment in Ohio does not provide for the payment of
interest on a refund of such taxes * * * and since there is no
provision for the payment of interest on the amount
recovered, re(ator is not entitled to recover.such interest."
Id. at 37. (Emphasis added.)

Thus, in the absence of express statutory language providing for the

entitlement to interest on refunds granted pursuant to R.C. 5739.071, we find that such

entitlement does not exist. Based upon our review of the statutes at issue herein, we

cannot find express statutory language providing for the entitlement to interest on

refuncis granted pursuant to R.C. 5739.071.

We acknowledge that R.C. 5739.071(A) references R.C. 5739.07 and

that R.C. 5739,07(F) provides for the paynu;nt of interest. The express language of

Il
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R.C. 5739.O7(F), however, provides for payment of interest "when a rcfund is granted

under this section." The refunLis at issue hercin were not granted under R.C. 5739.07

but rather were granted tinder R.C. 5739.071. Similarly, R.C. 5739.071(A) references

R.C. 5741.10, and R.C. 5741.10 references R.C. 5739.07, and R.C. 5739.07(F)

provides for the payment of interest. Again, the express language of R.C. 5739.07(F)

provides for the payinent of interest "when a reCund is granted under this section" and

the refimds at issue herein were not granted under R.C. 5739.07. ;Ytoreover, the

express language of R.C. 5741.10 provides that "[r]efunds of taxes paid pursuant to

this cliapter by a seller or consumer illegally or erroneously shall be made in the same

manner as reftinds are made to a vendor or consumer under section 5739.07" and the

Supreme Court has found that refunds under R.C. 5739A71 are more analogous to a

tax exemption than to illegal or erroneous payments. See Key Servs., supra.

Notwithstanding the references and cross-references noted by the

appellants, we cannot find that the references to R.C. 5739,07 and 5741.10 in R.C.

5739.071 substitute for a repetition of all of the terms of R.C. 5739.07 and 5741.10

because that is not what is expressly stated in R.C. 5739.071. We likewise cannot find

that the cross-reference reflects the intention of the General Assembly to incorporate

into R.C. 5739.071 the applicable refund provisions set forth in R.C. 5739.07,

including the payment of interest set forth in R.C. 5739.07(F). lf the General

Assembly ltad intended that result, then it would have expressly stated it. Finally, we

cannot find that the provisions of R.C. 5739.07 and R.C. 5739.132 are fully

12
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incorporated into R.C. 5739.071 because th:it is not what the General Assembly

expressly stated in R.C. 5739.071.

Refunci of interest on overpaid taxes is a matter of legislative grace.

Gen. Elec., supra; l3row•rt nnd Williarnson 7bbacco, Corp. v. Tr•acy (Sept. 6, 1996),

BTA No. 1995-Lt-1008, unreported. It was within the General Assentbly's power to

identify those statutes which would entitle the claimant to interest. We f`ind that the

General Assembly clid not identify R.C. 5739.071 as a statute pursuant to which a

claimant is entitled to ittterest.

Thus, considering the statutes and case law, this board finds that the Tax

Commissioner correctly denied the appellants' claim for interest on the refunds issued

pursuant to R.C. 5739.071. 'Therefore, it is the decision and order of the Board of'Pax

appeals that the final order of the Tax Commissioner must be, and hereby is, affitmed.

I hereby certify the foregoing to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio
and entered upon its journal this day, with
respect to the captioned matter.
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BEFORE THE BOARD OF TAX APPEALS
STATE OF OHIO

Intemational Business Machines Corporation
150 Kettletown Road
Southbuty, Cr 06488-2685

Appellants,

._

^.EDREC^.If
STA'iT OF 61110

^

tEGRL DI6'ISfGN ^

_v_ BTA Case No.

Richard A. Levin . Sales and Use
Tax Commissioner of Ohio
30 East Broad Street Amount of interest not calculated
Columbus, Ohio 43215

Appellee.

NOTICE OF APPEAL

1. Pursuant to Ohio Revised Code (R.C.) 5717.02, International Business Machines

Corporation ("Claimant"), hereby give notice of its appeal to the Board of Tax Appeals from the

Final Determination in Use Tax Refund Nos. 200201582, 200204383 and 200800397 issued by

Richard A. Levin, the Ohio Tax Commissioner, under date of September 13, 2007. A copy of

the Final Determination is attached hereto and incorporated herein by reference as Exhibit A.

2. Claimant objects to the non-payment of interest on the refunds.

3. The denial of interest on the refunds is contrary to the provisions of R.C.

5739.071, especially when that section is read in pari materia with, or by reference to, R.C.

5739,07 and 5739.132. Cf. R.C. 5741.10.

4. Because of the errors stated above, Claimant requests that the Tax

(:ommissioner's Final Determination be modified in part insofar as the Final Detetmination

HAND DELfVEREP
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denied the payment of interest. Claimant requests an opportunity to present legal arguments to

the Board in writing.

5. Claimant further request such other relief as properly may be accorded by law.

Respectfully submitted,

Wd'wardffernert
Att. Reg. No. 0025808
Baker & Hostetler LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215
(614) 228-1541
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CERTIFICATE OF SERVICE

A true copy of the Notice of Appeal was served upon Richard A. Lzvin, the Tax

Commissioner of the State of Ohio, by hand delivery to his offices on the 23`d Floor of the

n
Rhodes State Office Tower, 30 East Broad Street, Columbus, Ohio 43215 this /~ day of

October, 2007.

101861636.1
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^OODOD300

Ohio Department of

TAXATION
OHtoe af Bre i" Gwnm(ssrano'

30 E H+oBd SY., 2Y' ftCW • CGfune0v3.OH 47215

FINAL
DETERMINATION

Date: SEP 13 2007

Internatlonal Business Machines
150 Kettletown Rd.
Southbury, CT 06488-2685

Re: Three Refund Claims
Use Tax

This is the final determination of the Tax Conunissioner on three applications for refand
of use tax filed pursuant to R.C. 5739.071 and 5741.10.

In resolution of the amount of tax subject to refund, the refund claims are approved in the
following amounts:

Refund Number Period Approved Amount
200201582 January 1, 1998 through June 30, 2001 $169,603.26
200204383 January 1, 2000 through December 31, 2001 $686,154.98
200800397 January 1, 2004 through June 30, 2007 J282.053.07

Total----------- ------ --------- --------- ------ $1,137,811.31

Per the resolution, the remaining amount of theses claims is denied. However, the claimant does
dispute the denial of interest on the refund claim which is not paid by this resohation. The
Commissioner hereby denies any interest because R. C. 5739.071 does not allow the claimant
such interest.

TIIIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD
TO THESE MATTERS. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THESE MA'ITERS WILL BE CONCLUDED AND THE
FILES APPROPRIATELY CLOSED.

I CER'NY 7I{AT 77dS IS A'[AUE AND ACCURATE CcX'Y OF THC FINAI.

DE7ERA4NAIIONREC0RDEDINIHETAXCOMMISSIONEASJOURIJAL /s/ Richard A. Levin

P' .vwe, a. A,^
tuaHARO A tFVIN Richard A. Levin
TAxCObE'ASSIONER Tax ComlI7issione'r
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BEFORE THE BOARD OF TAX APPEALS
STATE OF OHIO

International Business Machines Corporation
150 Kettletown Road
Southbury, CT 06488-2685

Appellants,

RECEIVED
STATF OF OHIO

2 OCT 1 5 2007 2
OFFICE OF THE IAR COtviiOiSSIGNER

LEGAL DiVISiDN

_v_ BTA Case No.

Richard A. Levin Sales and Use
Tax Commissioner of Ohio
30 East Broad Street Amount of interest not calculated

Columbus, Ohio 43215 4

Appellee.

NOTICE OF APPEAL

u,

C7
PJ

1. Pursuant to Ohio Revised Code (R.C.) 5717.02, International Business Machines

Corporation ("Claimant°), hereby give notice of its appeal to the Board of Tax Appeals from the

Final Determination in Sales Tax Refund No. 200800395 issued by Richard A. Levin, the Ohio

Tax Comnilssioner, under date of September 13, 2007. A copy of the Final Determination is

attached hereto and incorporated herein by reference as Exhibit A.

2. Claimant objects to the non-payment of interest on the refunds.

3. The denial of interest on the refunds is contrary to the provisions of R.C.

5739.071, especially when that section is read in pari materia with, or by reference to, R.C.

5739.07 and 5739.132. Cf. R.C. 5741.10.

4. Because of the errors stated above, Claimant requests that the Tax

Commissioner's Final Determination be modified in part insofar as the Final Determination

HANO DELIVERED
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denied the payment of interest. Claimant requests an opportunity to present legal arguments to

the Board in writing.

5. Claimant further request such other relief as properly may be accorded by law.

Respectfully submitted,

$dwarV Beinert
Att. Reg. No. 0025808
Baker & Hostetler LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215
(614) 228-1541

2
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CERTIFICATE OF SERVICE

A true copy of the Notice of Appeal was served upon Richard A. Levin, the Tax

Commissioner of the State of Ohio, by hand delivery to his offices on the 23`d Floor of the
a4

Rhodes State Office Tower, 30 East Broad Street, Columbus, Ohio 43215 this day of

October, 2007.

101861637.1
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Ohio Department of

TAXATION
oHx:e of tlre rar Oommhram*v

9U E 9rosJSY., YI"° Hw. Golum9u6.OH..1:1L

FINAL
DETERMINATION

Date: SEP 13 2007

International Business Machines
150 Kettletown Rd.
Southbury, CT 06488-2685

Re: Refund Claim No. 200800395
Sales Tax

This is the final determination of the Tax Commissioner on an application for refund of
sales tax filed pursuant to R.C. 5739.071.

To resolve this claim, the parties mutually agree that the refund claim is approved in the
amount of $321,005.26. The remainder of the claim is denied. However, the claimant does
dispute the denial of interest on the refund claim. The Commissioner hereby denies any interest
because R. C. 5739.071 does not allow the c(aimant such interest.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WTTH REGARD
TO THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILES
APPROPRIA'I'ELY CLOSED.

I C&RIttY THATIHIS IS A 7RUE AM3 Atx.'lJHA1E COPY pF R7-IC I'7FIAI.
DaT2xbn[dAnoNaeCORDEDINMIGTAxcbMA1JSS40NEH'S)oURNAI. Js/ Richard A. Levin

rx. X0.-4;•
hcHaD A. LE,,iN Richard A. Levin
TAxCoauussiora:tc Tax Commissioner
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BEFORE THE BOARD OF TAX APPEALS
STATE OF OHIO FtECEIVED

STATE OF OHIO

IBM Credit Corporation
150 Kettletown Road
Southbury, CT 06488-2685

2 OCT 1 5 2007
OFfICL EiF THE TA COfvit0i5$IOtiER

LEGAL OEYISION

Appellants,

-v-

Richard A. Levin
Tax Comtnissioner of Ohio
30 East Broad Street
Columbus, Ohio 43215

BTA Case No.

Sales and Use

Amount of interest not calculated

Appellee.

NOTICE OF APPEAL c>

l. Pursuant to Ohio Revised Code (R.C.) 5717.02, IBM Credit Corporation

("Claimant"), hereby give notice of its appeal to the Board of Tax Appeals from the Final

Determination in Use Tax Refund Nos. 200202276, 200602109 and 200703202 issued by

Richard A. Levin, the Ohio Tax Comnussioner, under date of September 13, 2007. A copy of

the Final Determination is attached hereto and incorporated herein by reference as Exhibit A.

2. Claimant objects to the non-payment of interest on the refunds.

3. The denial of interest on the refunds is contrary to the provisions of R.C.

5739.071, especially when that section is read in pari materia with, or by reference to, R.C.

5739.07 and 5739.132. Cf. R.C. 5741.10.

4. Because of the errors stated above, Claimant requests that the Tax

Commissioner's Final Determination be modified in part insofar as the Final Determination

HAND DELIVEREP
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denied the payment of interest. Claimant requests an opportunity to present legal arguments to

the Board in writing.

5. Claimant further request such other relief as properly may be accorded by law.

Respectfully submitted,

wazd WBernert
Att. Reg. No. 0025808
Baker & Hostetler LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215
(614) 228-1541

2
APP028



CERTIFICATE OF SERVICE

A true copy of the Notice of Appeal was served upon Richard A. Levin, the Tax

Commissioner of the State of Ohio, by hand delivery to his offices on the 23d Floor of the

A
Rhodes State Office Tower, 30 East Broad Street, Columbus, Ohio 432I5 this ljfL day of

October, 2007.

101837088.1
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000000298

Ohio Department of

TAXATION
ONkr of tla Tax Commtxlaro

ME BnsdSt, 2Y°Floor. Columbus, OB43215

FINAL
DETERMINATION

Date: SEP 13 2907

IBM Credit Corporation
150 Kettletown Rd.
Southbury, CT 06488-2685

Re: Three Refund Claims
Use Tax

This is the final detemvnation of the Tax Commissioner on three applications for refund
of use tax filed pursuant to R.C. 5739.071 and 5741.10.

In resolution of the amount of tax subject to refund, the refund claims are approved in the
following amounts:

Refund Number Period Approved Amount
200202276 October 1, 1997 tbrough September 30, 2001 $1,662,150.18
200602109 October 1, 2001 through October 31, 2005 $870,825.80
200703202 July 1, 2002 through November 30, 2006 $292,944.81

Total------------- ----------- ---------- °----------- $2,825,920.79

Per the resolution, the remaining amount of theses claims is denied. However, the
claimant does dispute the denial of intarect on the refund clairn which is not paid by this
resolution. The Commissioner hereby denies any interest because R. C. 5739.071 does not allow
the claimant such interest.

THIS IS THE TAX COIvIlvIISSIONER'S FINAL DETERMINATION WITH REGARD
TO THESE MATTERS. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THESE MATTERS WILL BE CONCLUDED AND THE
FILES APPROPRIATELY CLOSED.

FCER17PY'[wAT'nII$ [$ A1RUE AND Ao:xIItATE CUPY OF Tf-C; FiNAL
DE'tERMIN.173oNRECORDED fN'RiE TAx COhU45.S70Nf.RSJ(RJRNAL Is/ Richard A. Levin

tr'iLr'^ a. V"aW,^

lac7iARD P. [.avty
TAx c4hv.uSSIONFn

Richard A. Levin
Tax Commissioner
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Ohio Departrnent of

TAXATION
O/flee o( tfre T. CommisMCner

30 E. Brosd SL, 2Z'" Ffnal. OolumDu4 OH41I16

FINAL
DETERMINATION

Date: SEP 13 2007

Intemational Business Machines
150 Kettletown Rd.
Southbury, CT 06488-2685

Re: Refund Claim No. 200800395
Sales Tax

This is the final determination of the Tax Commissioner on an application for refund of
sales tax filed pursuant to R.C. 5739.071.

1'o resolve this claim, the parties mutually agree that the refund claim is approved in the
amount of $321,005.26. The remainder of the claim is denied. However, the claimant does
dispute ttic denial of interest on the refund claim. The Commissioner hereby denies any interest
because R. C. 5739,071 does not allow the claimant such interest.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD
TO THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILES
APPROPRIATELY CLOSF.D.

I CER'nFY THAT THIS IS A TRUE AID ACS.URA7E fAPY OF THE FINAL

DHlExnmroA77oNICECOxnBn INTI-lE TAX cx)bv+USSI(7lVExS jovlwAL /s/ Richard A. Levin

044A^Q Cx. xt.^
RIa-tnxn A I.r:vmr
TAX COMMfSSIoNER

Richard A. Levin
'Cax Commissioner
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^70a00a29B

Ohio Department of

TAXATION
QiNce o/ M. Tex Cnmm(sslonff

8ruedbt., 22" Fbos. Columbvs, OHl3215

FINAL
DETERMINATION

Date:

IBM Credit Corporation
150 Kettletown Rd.
Southbury, CT 06488-2685

Re: Three Refund Ctaims
Use Tax

SEP 13 2007

This is the final determination of the Tax Commissioner on three applications for refund
of use tax filed pursuant to R.C. 5739.071 and 5741.10.

In resolution of the amount of tax subject to refund, the refund claims are approved in the
following amounts:

Refund Number Period Approved Amount
200202276 October 1, 1997 through September 30, 2001 $1,662,150.18
200602109 October 1, 2001 through October 31, 2005 $870,825.80

200703202 July 1, 2002 through November 30, 2006 1292.944.81
Total---------------------------------------------- -- $2,825,920.79

Per the resolution, the remaining amount of theses claims is denied. However, the
claimant does dispute the denial of interest on the refund claim which is not paid by this
resolution. The Cominissioner hereby denies any interest because R. C. 5739.071 does not allow

the claimant such interest.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD
TO THESE MATTERS. UPON EXPIRATION OF THE SIX'I'Y-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THESE MATTERS WILL BE CONCLUDED AND THE
FILES APPROPRIATELY CLOSED.

ICER'nFY 1}WT THIS [S A'1RlIE AND AllaJRATE ()(JPY OP TrIE I'1NAI.
DF,2R1.5cNAnoNSE•a1Rt>H.DIN'Iic- TAxC..ob?'1I55roNHRS IoimNAL /s/ Richard A. Levin

ALA"< a. Y*,-4:.
IUaMRn.A. i.cvm Richard A. Levin
TAx CnMnas.stc,rER Tax Commissioner
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oOo40Q300

Ohio Department of

TAXATION
O7Bc¢ ol Hre rax Cwnmisrlaner

0 E Broetl9f., i1'6 Flour. Cnlumbus, ON /3Y1!

FINAL
DETERMINATION

Date: SEP 13 2007

Intemational Business Machines
150 Kettletown Rd.
Southbury, CT 06488-2685

Re: Three Refund Claims
Use Tax

This is the final determination of the Tax Commissioner on three applications for retilnd
of use tax filed pursuant to R.C. 5739.071 and 5741.10.

In resolution of the amount of tax subject to refund, the refund claims are approved in the
following amounts:

Refund Number Period Approved Amount
200201582 January 1, 1998 through June 30, 2001 $169,603.26
200204383 January 1, 2000 through December 31, 2001 $686,154.98
200800397 January 1, 2004 through June 30, 2007 $282053.07

Total------------ -------------------------- ----- ---- $1,137,811.31

Per the resolution, the remaining amount of theses claims is denied. However, the claimant does
dispute the denial of interest on the refund claim which is not paid by this resolution. The
Commissioner hereby denies any interest because R. C. 5739.071 does not allow the claimant
such interest.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMiNATION WITH REGARD
TO THESE MATTERS. UPON EXPIRATION OF THE SIXTY-DAY APPEAI. PERIOD
PRESCRIBED BY R.C. 5717.02, THESE MATTERS WILL BE CONCLUDED AND THE
FILES APPROPRIATELY CLOSED.

I CP.RTTFY T}IAT' 7tO5IS AT,RUE AND ACfURATE tIX^Y OF TI W' FINAf.
DFTC'RARNATION 1cfiCORDGD IN 7HE TAX (:(7MMISSION[R'S JOURNAL

(/Gw+w`ti, a. Vs'nn'i,n

RTCfWtp A. LEV(N
TAX COM1iMISSiONER

/s/ Richard A. Levin

Richard A. Levin
Tax Commissioner
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25 DEFINITIONS; RULES OF CONSTRUCTION § 1.49

§ 1.49 Court considerations as a legislative
intent.

If a statute is amhignous, the court, in determining

the intention of the legsiature, may consider among
other matters:

(A) The object sought to he attained;
(B) The circumstances tinder which the statute was

enacted;
(C) The leg3slative history ;
(D) The eommon law or fonner statutory pmvisions,

incinding laws upon the same or similar subjects;
(E) The chnsequences of a paRicular construction;
(F) The administrative constmction of the statnte.
HISTOS9: 134 r H 6ef. EH 1S71L
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:31 DEFINI'PIONS; RULES OF CONS"PIiUCT1ON § 1.57

§ l..ri.ri Intent of re(eretxx.

A rcference to ;my portion of a statute uf this state
applies to ail reenaatmertty or amendments thereof.

RISTORY: 134 v It 807. ER 1-342.

Researeh Aldn

ElTest of suhnx{uent repeal or amendmnnt of adoptvtl statute:
O-]nr3d: Stat gQ a5, 277
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§ 55717_04 ^l'AXATIt>N --"__^ _--- 346

§ 77 17.04 Appeal frsmt decision of Iward of Aplx-;d.c Iiom dre•iaiuas of t3te txxlyd npem all other
tax appe:rl.s lo supreme c•ourt; parties who may ap- appr:ds or :ipplit;ttiuns lihM trith and drtvrmined Im the
pcnl: cc•riifit:diun. Ixtard mav Irt• iilstihd,dSti.;;ib bl'tGr jti•PwiPir tch:i\arre

flnI,:':.::^. 1l;t4 to ubt;tiu u retennl, mtr.ltiuu. ur mlxl. pnrtios In snrh ::ppv.d ur.:ppliealiou Ix•lirrr ththnartl. br
ilTcation rrf a dacisi:m of the bunrd of tat appeals shall be ane prrsuna tn trhtml the elertYinn Od 16r hnard :,pp•:ded
hr nppe;tl tu lhe cnpremr run;t or tlte tvurt uf appenls fur Gn;n sna 6tIntr re:lnhrtl tu br et•riilied, on c% mr uthrr
tlie cunutv in srltieh the prupert v tan•tI is sftnate ur in pc'nou tn tahnm thr bunrd Irrtilivtl thr cirtisiun uppo;ded
u'Irichthet;tep,6't•rresitles.ifthetu<put'eris;tcorpur•dind.fnnn.,:smdhtn'izrJ 11r,oeGtnl57IY-Qtof Iltr liecisrtl
tlleu the pnweediut.+, tu ohtatin such n•versal, tucation. nr tanlr.
nuxhticatiou shull be bc appeal to the vnpreme conrtor to Snch nppr.ds h,dl ht- Iaken oitLin Ihirtc J:n+ afbr the
the ernnt uf aptxvtls litr t tt• e'onath' iu teilich ihe pruprrh• Ate nf thr rnhv of Iht. deei.sitm od Ihr b:ctrd on t}hte
t:tsetl is sitnate, or the cuntthnf residenc'e of the uge»t fur junrnal ul iLs prnc.rrdfq4r. ns prutidrd hr snrh settiun, hv
seniee of pnovess, t;tx notices, or demauds, or the cuunty the lilinl; ht apprllnut uf a mrtice uf .:ppral ttith thr oonrt
iu which the uurpur;ttion lws its priucl ml place uf busiueas. to srhith the ^.^ppt^nl is takt•n :md thr hrnnd. If a tiuirl}
iu nll uther iust;ntces, the prnx'ert^ing tu ubt;tiu sueh notieo uf.:ppt;d is Illed bs ;t purh, anv other p;utc nrac file
t'eversal, ntcatinu, or uuxliflcmtiua shall be by nppt-td to the• a nuticr uf appr;d tt il hin tt'n el11 cc nf th" dute un tvh5c11 the
contt nf apl>culs for Franklin cetnntv. lit:st nuticr uf apprnl svus lilyd or uithin thr time nthenri,se

AppeaJs frotn deci.siuns of the Ixtetrd detennlning ap-pmccrlled in diis vrotinn. tchichevvr i. I;drr- :v notire of
penls from deci.siuus ctF cunntv bnords of retision msY be ^ uppeal shali srt firrth Ihr decisfuu of tht• hu;tnl ;tppt•Med
instituted bv unv of the percnns tvho were lmrtles tn the; frotn nnd the errurv thrrrin enn;pLlinrd of. Pr:wf uf tite
appeal betitrt• the board uf tas u`)peuls, by the person in! tilhtq uf ntteh ntrtice tvith the hunrd shall be tiled tcith the
who.setramethrpropertvinvoh'etiintheappc•cdislisteclor! eonrt to tchich the appeal is hriu4 taken. The cunrt in
sought to be listed, il Yuch person wus not 'r parhto tlte' uIlich nntice uf uppc•al is Ilrst filotl shull h;oe ezclusite
nppenl Ix•fiae lhr board of tux appeals, or I>v the cnnntvi j;tri.dictiun of tho uppral.
anditor of thc• comrty iu which the property iusohrtl in the. lit all snclt appeals the t;tr e•unnnissinner ur ,dl persons
appeal is hx•utetl. to tcholn tlte decisiun of thr ho:u'd nppealetl f?ont is

Appeals frnnt decisions of the board of tax a^peals re(lnired bt' snrh section to bo' ct•rti(ircl, other t6an t}he
dt•temritting appeals front lin.d determinutions htt tv tux' tipellant. shall he inude Ipprllces. Uldess evicecl, nntier
eontndssiuuer of ampreiintinan. anre•ntIetl, ur finnl tns ^ uftlte appeal sh;tll be senetl npun all nppo•Ilrrs by oertifietl
assesstneote, reassesslnents, t'almttinns, deterlniuntions, Inu1. rhe prnsecuting attorney >hull represcut the conntv
tinclinGs, contpntaticrn.s. or urclers nwde bv the enntnri.c-,'. etnditur in am, suc•h aplx^tl in tt'hich the nuditor i.s,t partp.
siuner inns' be in<titntc•ti hv auv ur the tersons who wcre The Ixmrtl, niwn written den ulpn tiled bI,an appellant,
prutirs to tfte appeal nr upplienttlun heflore the bnaud. Itc shnll arithin thirt\ dats after the liliug uf such delnnnd lile
the persoa in srhose nmue the prnperh' is lish•cl ur sonGht with the cuurt to schiclt the ;Ippe:d is Ishtg taken a
tu be listt•d, if the dt•uisinu ctppruled frunt detrrmines the crrti6ed tr:mscript of the recr:rd of thr prtxeetlinus uf the
lolnation or liubilih' of prupc•rhlirr tar,dinn :md if rnv board pertaining to the aleeisiua complaineel of amd the
.neh prr.sun )ca.s nut ;i pnttY to the appeal or atpiindiuu . esielenc•e considered bc tite board in uml.ing sneh clecisirtn.
hefitre tht• bn;rrd, In the taxpas-er nr :mc uther person toIf npon hearing and cuncitlerntian of sne•h record and
sehunt ttts dreisitnt ol'the hnard ap1xrded lium wus br hm eritle•uce the court de•eides tlint dte decisiou of the iward
reynirod to he certiticd, bv the director uf hmh;et ;uttl4 ;tppealed from is reusnnahle nncl lase6tl it shall aftirm the
nrmagrnx•nt, ifthe rrtrnne nfTrctrrl hcthc rlrcisiua uf ihrl snme, bnt it' tht• ecnirt deeide.s thnt snch decisiuu of the
hoarel ;tppr•:ded fruw teonltt accrne priurtrilp to the state Ixtartl is uoreu.stniohle or undau'tnl, the ennrt shull reverse
trrustm', hv the cunutv ;tnditor of the cnn;thto theand cncate the tletisinn or enadify it aud enter iiniil
rmditided neoerul ta 6tndc uf tvhicit the revruurs af- jndKutent in uceordunc'e with vneh uxulificatitxt.
fretrd hc tht• decisinn of the Iw:ad appr;dt•d fruw ^nmld: 'I'Ite clerk of the cunrt shall crrti(y the jucigment nf the
p:inrarilc ;reerue, or h,v tltr t;tx cummissioua•r. tourt to the latard, ttitieh .shall certilF ntch jnelgment to

sneL pnhlie officiuls ur take snah nthrr action iu cunnee-
tion there.+°ith as is reynired tn>;{se effect to thr decisiml.
The -hupuver' inchules mn' persun retptirvd ta retnnt uny
prupert)Ihr tttx,rtinn.

:Anm parhtu the appeal sh:Jl huca the right tu ;tppeal
frunt the• jntlqnrt`nt of tl:e cnnrt nf appeals ou :I;;t•sfians of
Inu,:u in uthrr craes.

Iti5Tt1RF, GC Q 31i1 I-3: 1(17 t 3741; I IH . 11)4(133). 3 2: 115
e44(9a41: 1111 v:1A( i9)a Oareuu n( CMIe He, idan. 10- I - 51; 12.5 v 2641

II'.IT 10-1.33): Ih5 v S 174 (EIT 12.1•73); 137 , H 674 IF:1T A-65.771:

130 r 1t ° - M I fEiT 9-37-W11: 1 tY , 11 1a1. 1C6 10-5-N7.
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CFiAYfER K739: SALES TAX

§ '~J 1+39.01 Uc$nlUuna.

As usal in this chapter:
(A) "Person" inclu^es individunls, receivers, assignees,

trnstees in bankruphy, estates, 6rms, partnersbips, asso-
ciations, joint-stock companies, joint ventures, eEubs, soci-
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§ 57:39.Q1 •r:+„`GrriON

cties, curpurntians, th6• statr .rud its pulitlc:rl saLdicisions,
md conihircitiuns of Indisi(itmle uf ;un' titr, a.

:B) "S;de" ctml 'st•Iliut(' inclndc all uf tLe lirlbwing
tr;nisa(tiuns for n ccuusideratinu tn aitc ncnmrr. ss'hcther
;duuhrtrl\ul' cunditfunnllv. chetlsr for a lzrice or mntal. in
nwurv or bv a-xclmnt;r'. and bv am nu•ous schetsnrxrr:

I).jll tr;msnclions h) whiajt tille or lxtssrssinu. or Ixrth_
of tunt;ihie personal prupt'rh, is or is to he Irausferred. tn
a Iicenne to nse ur cunnnnc twiv,ihle persuuwd pruprrtv' is
or is to ho ,krauted:

I•S) 0 tntnsactions by which 4x1giq4 bc a hntel is or ir
lu he fnn»skeI I to transient gnostti;

1:3) All transactions ht• which:
t;r) .ln item uf tan¢ihle persouul prnpertv is ur is tu be

cpairrd, rxcept Ixuperh, the purchase of nhich would
nut he snhjeut tu the ttix impnsed hr sttitiun 3;:39.02 uf the
Rt'cised (:otle:

lhI An itent uf langihle prrsuarl propertv i.s or is U. he
installyd, except prnpc•rtv, the pnrch;tse of svhich wonltl
nnt he sthjecl tu the t,tx iwpuscJ bysrctirnr 5^ 3FL(12 of the
Revised C«le or property that is ur is to he iucrtrporated
intu tmd will hccunre a ptrrt uf :t prnductiua, trwtsruission,
transpnrtatinn, or disttihution xcstem Iinthe tleliverv nCu
pnblic utility scnice;

(e) 'rhe senicr of washing, cleatting. tv;teing, pulis•hin}(.
or paintin^g .i nrntor x'ehielc is or is tu he limiishetl;

id) Until ,\n),ntst l. 2(N13, iudnstrial laruulrv cle(mint;
services itre or are to he pmvidecl wid^ un antl ufter Ana(u.t
l, 200.9, lanndry and clrv elraming senicc s are or are to he
proxided;

(e) Antumatic d:da prtxrssin•K, cvnnputt'r services, ur
clectraaic tnlonnatit»1 senires are or trc to IN^ prtn9ded
titr nse in husiuess when dte tnta object ol the trnnsactiun
is the receipt by the enn.smner uf antunmtic• data proeess-
ing, contpnter cenice+, ot't•lcctronic infnrrnatit>o sen'ice.s
rather thml thc receipt of personal or protCssional sen ices
to which antotnatic data prtx'essing„ cornputc•r scrvicer, or
clectr'onio information servtces are incidentnl or srpple-
nrent;d. \ohvithstaotling anr' other pr'ovisiun of this ch.rp-
tcr, sneh transactions that ucar between rrteinhers uf an
aflillutetl grernp are not sale.s. An "adfllinted vroiyi' inewu
two or mure penctns mlated in snch o wav thet nne lx'rsnn
rntqts or conlrols the business operatiun Of anuther mem-
her of the group. in the c;cse of curlwrations svith sGxk,
une enrporration nwns or crtntrols unother if it otctrs more
thtm lifty per cent of the other curporotion:s cunminn
stnrk with vutiug rightc.

uil 1'hssical lihiasx Ihcilitv scnico is ur is tn 6e pra-

^idvck
tu) Rrcrrutiuu ;nul spnrts trln6 scnicr is or i.s to he

prmided;
(p) f)q mul atter \nt^ust I, 31NC3, vatrllitc hrnndc.istinK

wnice is nr is tu he lvncided;
yl Un nntl .rllt•r .1nonst 1.3/)03. prrsmal c'arr senlce

is or ic tu he prncidrd to an inilividnal. As nst•d in this
Ilicisilw, "p•numd eare +rnice" iuchrdt's skin care, the
appli(atinn uf cosmetics, tnanicuriut;, p0ulfctniuy{, hair
renincal. tattooiut;, holv piercins(, tnnuhi};. massaKe, ;md
utlter aimilar seniccs. ^"Persnnrd care srnico" dut',s ont
Inehtdr a st•nicr prut'ided he or on tht• order (if;r liccnst•d
phy:sician ur licrnsvd chiropractor, nr the cnttiug, coluriuR,
ur eftlfut( uf m inrliridnal's h;ur.

d r) Qn .tnd :dler :1ugust 1. 20)3. the lransprn'tation of
prrsuns 1)y mutur rehicle or uireraft is or is to be linn$letl,
whru the tnmsportatiou ia t'ntin'lc withiu this stute, rxcept
for tnmspurt;ttion prucitled hc ao wnhiduncce srnice. Iry a
tcwsil hus, us ciehned in u•etiun 5535.01 of thr Heticed
C[odr, und trniupurtatton prorided hv a citizen of ttte
United States hulding a tr'rtifieate of pnhlic muv'enirrtce
antl uece.ssi4issned tmder -49 U.S.C. 4111)2;

(s) On and after An),nist 1, 21N):3, motar rvh{cle tuvvinQ
setiice is or is to he providetl. As nsed in this rlivisiun,
"wotor s-eliicle tuwing`sc•rtice' means tite tuwing nr
ennir}:me'c of a w'reoked, dis;thletl, or illegallp parked

mutur cehiclr.
(t) Ou aurl id'tcr :\uGusl l, 2(X)3, suosv remm'al senice

is or Is tn be providetl. As nsed in thts divieion, "+now
removal .srnioe' urr.tns the remuvul uf snuw by nny
mochanized ntcuns. hut dues nut ine'6tde tlle providinK of
snch seniec by a persnn thut lias less than five thonsand
dollnrs in etle.s u(such senice darinK the calen(tar year.

(u) Clectrouic pnhliahinK senice is or is tn he provided
to a eonsniuer for rur in hupiness, exccpt that ytlch
h'ansuctions txcurring hetween metnbers of an affiliated
t+,rnnp, as deEirted In ditision (6111)(e) of t6is.secttnn, ore
nut s:des.

(t) Tclecnrmnnnlcatious sen-ice, iuchtfuv, prepaid call-
iup, sewice, prelxtitl st4reless cullint; <enice, nr ;mcil4ary
senice, is ur is tu he pru.idrd_ hnt uot inchiding cnin-
opcrated tr1t-)houe serviuc;

(g) t.andsc,tpin); antl Imvn care sen'ice is or is to he
procltled;

(h) PriC.'ttc inlu5tigation and St•CtlritP SOI'tiIX• is nT is to

hc pruoidetl;

(i) Gdi:rniutiun sewiees or tunilihlc pt•rst,nnl Ivnprrtv is
pradtled or ortlere•d he means Of n nin0 huudred It•le-
phone c:Jl;

ij1 Buildingim,thitrnuuce.mdjanitorialicrviceisurislo
he procidecL.

;k) F:mpluvment "•nim• is nr is to Ix• pruvitlerl:
il) fimplovment plaeemcut arnicc is or is to he prn-

cidcd;
tin) t•;eteru8natim( arnicc is nr is to be prucidt^d^
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VA :ii:39.US __T1X,A'1'l0N fi.Y1

.unl lilr he Iwrllosv ul roimhrntiint; thr stalr lilr thr
I, yu•nvr nl .uhuini•iri`ml tllis chaltlrr'. .m r^visc lat ix
hrnbc lo^ltd „n r^h nt:lil ..Jt' in,lde ql this stat.'-

\'^ I^fhr lus .Utll hr tollrrtttl .t} prnniJeJ in .cction
-i7 3s1 n?.^ 7.3Y.i7°ij uf thr Eis iv•d rh.I'he nrte ut the
t.u shell Ilr Ihlanll ttnr-li.dt I>rr ct•ut. Ihr kn altltli,s .uul
is „tlhcliLht,ln'n tLl. s.dr Is ni.n1,•. rnranlhss nt thr Gme
ulion tLr In'Ico is Il.titl I Ir dl-0itrir

2I11 th,rse olthr Ircntinrvntnl, uith .I li.Nrd torw
III imlro h.m ddrt, l.n^ of ,m mllrIinite trrm stitll =I
udnunu:u I,vrind ^d Inaro IILw Ihirth duts_ ut,nir mutnr
clhit Ifs t lrsi,urtl hs tltv ninnnfactni'rr (n r:vn n la.ld of
q ul I Ilurr hdO nut' (lnl. tY.ttorcl'dtt, nutlwal'tl nWtul', ur

airtraft of anc hmo6le prrsouul lrnllerh, utlu•r thm
m^^6ir ^rliiclr. dr.i:;urd bc (Lo rncmnlhctnrrr tu cnnl;t
luml lit wrrrr tlnai I nrr tnu. tu ho nrl hc tln - les>ro ur
routrr isriiu,u'ilt' lilr hn.ineNs Imrltnsrs. the (its slmll be
ct,llrclyd Inthe crndnr;lt tLr tiwt• the Ieusr ur ronlel is
cI lu.lmnu;iltd auJ shnll be c.JciJ;detl hv thr ti•ndur un the
I>.uh uf thr Il,t:d mnonnt tu hv Iclid ht thr lecstr nl' rrutrr
nnder thc Irnse ¢ti;rrrmrut. If thr tutal miount ul tlte
coasi,ler,itiun f7ntho crtsc nr muttd iuolndt's:mluunts t6td
.trr ul,t talcnlnlnl at Ihe time Ihc lo;ue ur rrrihd is
o<rclrtlld, tlit• tirs slutll Ito v,druLttcd md cullertrd btIhc
eeuJur nt tlle litue snell nuuuuts urr Lillod tu the lassee or
rrrner. In (hr celse nf w open-oud Irase or rental, tlte Y:u
slr,tll lle calcuLdoll bc the c-eudur of thc hnsis ui the tntal
mmlmlt tu hr paid drlriqf,t Iht• iuitiul flsed lernt Irf thc Immsc-
nr reln;tl_ wrd 1<tr eadi snhsecllic•nt reur%ral I>eriud as it
cnums dito. Ac iaed in lllis tli, isinn,'wutur celti('le Itas
the .,nar nu'-anin7; cs 6t soclloat 45(11.01 of tlm RvvisPCl
Caah-. nnd scittr'rcrnrft inclutles an uutdriar nnit attachod
tu (hr ttntcrcruft.

-1 lo;tse scitlt a rrne'val chw,sr uud o ternlin:diuu prnalh
or .Indlor prucisfnn thut .Ipphrs il the renecral elnuse i> not
I•srrciseel is prevnurd to br uIhanl Irausactiun. hl such a
cust•, tile Rn sh.dl br calcnhdrtl uud p;ud tln thr bnsii uf tlte
outirr Ient;tL uf thr leave pericucl. iuc•IndinK auv reurtvcd
pc•rinrh nntil thc' leruiinetiuu prutdttorsintilnr In'ori.siou
no IonKer iltplirc. Clle t,uU;nrr sh:dl bear the bnrdea. bs
u Ixvpnndor;mcr of the oridvuct•. that the trunsactinn ar
tOricS Vf l1:ln5actiutl5 i9 nut 11 Slt;utt trtut.aa(tiUn.

:li h\copt Icc Ia'uciderl ht dicisiun A u21 uf th{s reetiun,
in he unsr ufa sado. thv pr'ice uirshich cotvcists in wltale
nr in part of the leasc ur nutal uP tun);ihle pcrsnual
Itrupl•rh_ the tce sh,dl he ;nrnsnt,rl n' thr hlstullmrnLS of
Ilr.tt IC:tae ur ront:il.

=I! ht the ouse Id u s¢Ie of ,I lthtsical Fitnevs f.lcilit)'
seri ur rt'cre•:diuu ,wtl sports rlnb stnire. the hric•e of
,s-hlch eInrvists fu cchub urul IruY nfa nu•mbrrsbip for the
rrrlil>i trf tlre bi•ntfit nflllv tt^nicr, tht' tac npplicuhle to
thr <:dr +11a11 he wcasnrrtl hc thr iu.stttllmeuts tliert•ul.

lit lllo tm duws nnt ,tltltfc to llte lidlui
I' S;dv,< lu Ihe +t,dr• Inwnutitx Itulitird suhdiciclnns.

of lu .tm dhrrstutr ur il< Itulitic:d +nhdicisiuu. of tl• Ilnrs
nl hnt il.ltr rcrlnlH (I'"mi taz.dlnn calov iuutlc tn this ctldc
aml it. ndilirnl ^ulrtlivi.iuns:

2 1 Sulrc Id Iisltl (ilr Inun;m clm+nu:ptiun ofithe Irrc-
uikrs cihrro ultl:

.3 S.Jrc ol liiud a,ld to Hudrnts unlr of a(ali•teria.
ch,t'milrn'%. Ir.dernih. nr <ururih nclintuinr-rI in <I 111ir;dr.
IIDI,IR. nr I.IrI:ChGII 11'In â II- tnllrir•. or nnPl'rtiitA':

• 4t S:IIr. ul wtc.lt:llrors untl 01 inri4azinr uhxcriptiuas

Ind wdrs ur h:nmfils nl w.mmiuon dislrihqtrd dv t'un-

IralloIl cin+Jutiou puLhu.ilianr.

! :it hhr Iitruishin", prVlmrin4. ur sl^ninq uf rnr;llv
ttithuat eh;tro,e In :w oniplo% rr tu un rwhlrei•o pru'idrd
t6tonytlrnrr rr•cur4n Ihr wr,ds .IS It:trt 0nnltvusntinn Ibr
.ritictc lurhtrtu,d of conrk tluuo-;

'titialrs ot mv(nr lin1 nlnnl rrctipt. nne% distri6ntian,
ur ..de nf tvl,ivh of t his tatr :I tu is inilwsrll Lc ll u' Ime of
thi. +t.de_ Lul this rNl•wlttinu .hcdl mrttlrph ta Iht, '.Ile nl'
urntnr io-0 wl cthich ,t relimd nf thttas is alluscthlr mnlor
dic isiun L1 ' nt vrtilni -i -, 33I + ufIltri Rec is<rl (:ndc: cmd
llu• Lre rnnnuiv.inner nrn Jrdnrt the mnonnt uf t:rv Ievird
Lc lhis crctiun applinlLit. to tht• pricce uf tnulur fnel trhl°q
knudim,r, a rrfnnrl of iw,tur Gu'I Inc ulrsn;uit to clicisinn I:11
I,tsectinn 37 :35.1 I „f Ihr lietisvd (:ndr:md dlall c:mse the
.unonnt dt-Jutird tu 1)c Ix6tl intn the qenorol rtsrnnr 11md
of Ihis .t;lte:

I Sales nC uatnral i"tIx hv :t n;diunl t;;l> cYlnllr.un, of
n;attrr bv I st^drr-tcorks (unil>dln. ur <dahvm hs a ht•ntint;
(uutpane if iu r.lch r,cvr Ihe thinq suld is drlkerrd to
cnnsumers tltruuhrli Itipes ur rnnduits, and ull udes uf
c-nnuumuc:diuns Sunitc+ hc ^a trlr^r:yrh rumpum, all
Irrms n5 drlined in seetion :i^'.TI)1 nf lhr RlA isecl (:ixle.
.tncl vnles irf olectricitc tlrlv, rrrd thrnngll wires;

151 C:usntd s:dos ht' ;t Iterson. ur ;nlctiuurer t•nrplnvetl
directlr bc Iltr persm to aludnct sucll sdcs, escrltt ns to
vnc-It ntlrs ulmutor cehiclrs, scalerer.dt ur nutboard
nwturs rollrured tu he tltlstl nn(Irr section l54$0) of the
Rccisetl (:rule, tt-ntercrr;tft ducmneutecl st4th the Uuited
St;tt¢s cu.nt t{mvd, snuwluublles, um) ;111-Inlrltose vt'6ieles
as tleflned in section 351901 ol'the Ret'ised Cude;

tS))(n) Sade.s uf senicex or tun;,rihle persuuul propertri',
tdhvr th.tn nintnr tehiclcs, muhile hotnes, oud Inrmnfac•-
lurrd humrs, Irv clnrrches, arplriz;ttiuns eternpt 6nnl
tmtttion nmler .ectiou 501(e)(.3) a( the IIderOal Revrnue
Cncle of 1986, nr nuultrofit orbauii;.ttluns oherated excln-
shrk fitr uhnrilahle hn rpnst•s a.s delineci in t lirisinn (B i(12)
of tlti> sectiun. Itrorfded thet the unmber ufdays on schich
.uch lwiKihle Ierson;d propertv or srnices, nther lhun
itrlns nrcer snhject tn (he t;tz, ue sold dtx^s not e^crt•d sit
fm m^unlenclnr year, escept ns othenvi.se prt>ci<lt•d in
ditision i B)(9tth) uf lhis section. tf lhe nulnher of (Llcs utt
tahic) snoh .ales nre ntlle3c• elcerdc six in iun' culemlar vo-u,
the chnrerh or urqanilittion shall be ennsi(Irrt•tl to he
r•nKuked in bnsiuess ancl ,tll snhsr'ptent xJes hsit shall Ix
ti7lhjret to thc tax. lu cnnntil>LL`,the unmbrr uf daps, xll5tdes
bc qronps c.ithin it chnrch or ttitltin ;in nrg;lnizntion shall
I)e c•nnshlerud to he s;tles of that chnrch or or,qnuli,rtinn.

b) 7he Iimltnlion un thC wonller uf dacs un n'hich
tltc-exenqtt sales nnrc be m;tde ISv .I c'hnreh nr nrt;miirdion
nutler dicision +Bi(9'.i;t? of this sectiuil dot•s nnt xpplv to
snlrs nratlt' Itc cttulrnt c616s ancl uthcr Kroups of stutients
uf e tomam or secuudan' selnwL nr u Itnrrnt-te:teher
trsocra8on, bo,ntr•r ,runl^ ur riutilar IlrXauizntiun thut
ruisc•s wunec to snltltort ur fimd cnrricnlur ur estracurric-
nFar iI((irities of o primanur ItrundArs sc6001.

tcl Dicision iRh9ilni ;ult1 (h) ufthi.s srctiuu tla nut
al;ltlNto r.drs I+c I nnucnnuncrcial ydncdtmial rndin ot'
tri-cisiou hnmtlcuslin;( <tttinn.

^ 171H lulrs not ctithin thr t:lviug pncrrT u1 Ilris stute
nntlrr Ihe ( emstitntiun tdthr l.uitrtl St:des:

I I Ii Bcaept Ibr trwrsnrtiun9 that vre vlloc nndrr Ilici-
sinn ^ R 13Itr^ nl arlittn 5739.(11 t,f hl' ltrrirrll (:nde, tl)e
trsrnslmrtntfun uf Irorslrns or prolu-rhI . InJo.c lhe truapur-
tntinn i.. hc n Ixic;dr imtr.tilntiuu nutl aocmity' ct-nce;

^ 13i S;t^ts ul' (nnqihle Ilersun:ll mlitvrhnr scnicrs to
cLurt-Lrs, tn ort;anii,dions r.crmlN Gnni lavttitnt nnder
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xectinn 501(c.)G3) of tile Internal Revenue Code of 1986,
and to any othurr nonprofit organizations opemted exclu-
sively for charihtble purposes in this state, tro patt uf tbe
nct income of which Inures to the bene6t of any private
yharelroldcr or Indiridnal, and no snbstantial part of the
activities of which consists of carrying on propaganda or
otherwise attempting to inlluence legislation; sales tu
otlices adnrinistering one or more homes for the aged or
une or inore hospital 6tcilities exempt under section
14008 nf tfie Revised Ctxle; and sales to organizations
descrllted in ditision ( D) of section 5709.12 of tjte Itevised
Corle.

"Charitablc purpnses" means the relief of poverty : the
improvement uf health through the alleviation of illness,
dlsease, or injnrv; the operation of an organlurtion escltt-
sively for the provision of professional, laundry, printing,
und piuch:csing services to hn.spi6ils or charitable instiht-
tions; the operation of a home for the a ged, as defined in
section 5701.13 of the Revised Code; the operation of a
raclio nr television hroadcasting station that is licensed by
tlre federal cormmiinieations eommission as a noncommer-
cial educutional radio or television station: the operation of
a nonprofit mtimal adoption service or a county humane
uxiety; the pronrotion of educ:rtion by an institution of
learning that maiutains a faculty of qualified Instructors,
teaches regtilar continuous courses of shidy, and confers a
recngnized diploma npon completiou of a specifie cnrric-
ulum; the operation of a parent-teacher association,
booster group, or similar organization primaril,v engaged hr
the f>romotion :md support of the curricular or e.xtracnr-
ticnlar activities of a primary nr secondary school; the
operation of a comrntmity or area center in which presen-
tations in music, dramatics, the arts, and related fields are
mude in order to fnster public interest and edtmation
tttercin; the prexloction of performances in amsie, dramat-
ics, and the arts; or the promntion of education by an
organixation engaged tn cam'ing on research in, or the
dissemination of, scientiflc and technological knowledge
and intbrmation primarily for the public.

Nothing in this division .sttall be deemed to exetnpt sales
to any organization for use in the operation or carrying on
of a trade or business, or sales to a hmne for the aged for
use in the operation of irniependent living facilitle.s as
de6ned in division (A) of section 5 709.12 of the Revised
Code.

(13) Building and construction mate.rials and services
sold to construction contractors fix incorporation into a
stnteture or improvement to real property nnder a con-
strue6on contract with this state or a political subdivision
of this state, or with the United Stntes governntent or ariy
of its agencies; building and constrnction materlals and
serviccs sold to constntction contractors forincorporation
into a stnichtre or improvement to real property thait are
acce rted for ow,tership by this state or any of its political
sub^ivisions, or by the United States government or nny of
its agencies at the thne uf conrpletion of the stnuctures or
Improvenrents; builtling and constmction materials sold to
con.stntctiorr contractors for incorporation into a horticul-
ture stmcture or livest«.•k stnrc•tnre for a person engageei
in the buciness of horticultnre ur prcxhtcing livestock;
6niltling materials and services sold to a constntction
contractor for incorporation into a house of public worship
or reI(ilion.s education, or a hnilding used exclusively for
charitable purposes nnder a con.struction contract with all
orrmanizatiun whuse parpose is as desenbed in division

¢ 8735.02

(B)(12) of this section; buikllng inuteriats anci services sold
to a constntction contractor for incorporation into a
building under a cYmstnrctinn contrnct with an organt?'r-
tion exempt frotn taxation tinder section 501(c)(3) of the
tnternal Revenue Code of 1986 when the building is to be
nsed exclusivel,v for the organization's exerttpt purposes;
buildiog ;md construction tnaterials sold for incorporation
into the original construction of a sports facility under
section 107096 [307.69.61 nf the Revised Code; and
building and construction matenaLs and services sold to a
cvm.struc•tion contrnctor for incorporation into real prop-
erty mttside this state if such materials xnd serviees, when
sold to a construction contractor in the state in which the
real prolxrty is located for incorporation into real property
in that state, would he exempt from a tax on sales levied by
that 9tate;

(14) Sales of .ships or vessels or rail rolling stock used or
to be used principally in interatate or foreign commerce,
:md repidrs, alterations, fuel, and btbdcants for sttch ships
or vc-ssels or rail rolling s'tnck;

(t5) S.de.s tn persons prirnarily engaged in any of the
activities mentioned in division ( B)(42)(a) or Og of this
scraiun, to persms engaged in making retail sales, or to
persons who purchase for sale from a manufacturer
tangible personal pro terty that was produced by the
tnanufachrrer in accorance with specific designs provided
by the purchaser, of packages, including material, labels,
and parts for packages, and of machinery, equi pment, and
material for use primarily in packaging tangibie personal
property produced for .sale, inelndin g any machlnery,
rquipment, and supplies nsed tn tnake lebels or packages,
to prepare packages or products for labeling, or to labe(
pac•kages or prnelncts, by or on the order of the person
doing the paek,aging, or sold at retail, 'PPackages' inclndes
bags, baskets, cartons, crates, boxes, cans, bottles, bind-
btgs, wrappings, and other similar devices and containers,
but does not include motor vehicles or bulk tmtks, trnilers,
or similar devices attached to tnotor vehicles. "Paekaging"
ntcans placing in a package. Division ( B)(15) of this
section does not apply to persons engaged in highway
transportation for hire.

(16) Sales of food to persons using food stamp benefits
to purchase the farrl. As used in this division, "fatd" has
the same mearring as in the "Food Stamp Act of 1977," 91
Stat. 958, 7 U.S.C. 2012, as amended, and fedeml regula-
tinns adopted pursuant to that act.

(17) Sales to persons erga ged in farming, agnculture,
horticrdhtre, or tloriculhtre, uf tangible personal pmperty
for use or consumption directly in the production by
Gvming, agricnlhne, horticulture, or floriculture of other
tan ynble personal property for use or cronsumption directly
in the production of tangible personal property for sale by
fanninpx, agriculhae, horticnltnre, or tloricnlhtre; or ma-
terial and parts for incorporation into any such tangible
personal property for use or consumption in production;
and of tangible per.sonat property for such use or con-
sunr )>tion in the conditioning or holding of products
produced by and for such use, consumption, or sale by
persons engaged in farming, agriculture, horticultnre, or
floricnltnre, except where such property is incorporated
into real property;

(I8) Sales of drugs for a hnman being that may tre
dispensed only pursuant tn a prescdption; insulin as
recognized in the official United State.s phannaco poe ia;
urine and bloxl testing materials when used by diabetics
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5739.02 -1'AX:4'I'tON (iNfi

I n' Imr,nus tritll Ii,irrntihtr^ni:t In trsi lin,lucI I>t. or
nt thmc: htltndrnuir nrirnnt's aud nrr1Hr^- x.6ou Iwrd hc
rftdflrtit:s firriuti`n'itrr1n)ettinnm,-iqnwtin ;tfi4rxchvxrlnn=
rh:nrl lur ua. of tle' Irr:ttwtnt of ILorant, xtilh nn-ilmJ
tlisr.ts,': 6"<hiLtl hrJs a6..u ImrcLast•d bt Iw,ldl:dc. uur.
in, Iwmr.. 1 , r tdlior mccI lic.I l l'atilltira::nid I uodi<:il a,t,on
.nul iurxl{r.tl InI -tlinltru,im_ I^Iniplntld nlmu mr-
tli.orL l LN 6o.ldt:d.. um.iii, Iiuiur,. tor nlL^r wr•d
Gnililir,.

I9` ti.ilv.ttflrln.ILttit'tkhu;iblwfdt^luilt-
nitnt iin' hunu mt. ur wabihl^ tuh.wcit; vyniitiuout-
alron hiadr Inir,nvmt tu .1 lnr,criptiInl uhl tthon ncli
drxicos I Ir rynilnnrnl urr I61' q.r ILs a Iuin,w hrint;.

20 ! S,IIr, ul rmrrt,rcun unl lirr• Itrr.lniion trhiclos

.nul tiilnwhl In uuulxrolil nrqmlinditl us tii r u.t- suirh in

itrutitliw, liro luulrttion .airl ,m.tIionct srnlct-c. Ilic[nd-

iuti hiunicl c;irc .w l vnlrr"r=uc-c uirtlhvl +t. l'tivcs. Inr

Ioulilic;ll suhdhi,iuus nf thr st;do:

S;des of t.ul,ihiV Itvc,nir.d Irrollortc tannidachvcd
6r ll^is ,t:de, il +ultl hc Illr mwmlactnrcr iu thic stuto lu a
rvtailt•r linus,-io thc rt;iil hnsincss ol Ihr I rlnilor uiltsid.r
nit6is statc and if husstssiou is t+tkro li'um lho Inanmi;te-
tnrrr bv tlu• prrrcL:urr xxithin liiy stale fbr tite sole
tmrf>nsr of inuna(lintt'Ic reiuaxlnt; Ikr r.wuc fram lfiii ,tcdr
iu u xrhiclo utUlrtl Inthe pnrth:csc•rt

i28) Sales u(semces prncitlo(l hr the >tde or amuPitr.
i)uh(ird suhtlixisiuns, u"mncirs. iitctrnwcutaliqes, institu-
iuns. or anllinrities, or bc t;otrrnotrutal cnlititw of lhe
>ttdt' ut' anx' of its puliticUl .ibht(nisitrti>, akt•nc-ien, iustrn-
q ienlalities, iuKtlhttinns, or ,tnthnritiev;

t2:3) SalesufntoUn'tehiclestounuresil lentsnftidrstate
twder the uGemustinnces desci'tltetl in dixisinn !l31 of
st•ctinn 5739.029 [3-, 39-11291 t& tht' fioxise(i (:udr^.

t?4) .Sales tu pe r5tnls enq.Cqrd irt Ihe• I»'e futnttiou uf, rV?.,rs
firr wule ui' lxm1,ihir persanal prulrcrte nvrd or cunsrnnvd
ditrctIv in snch yrepnrtaiun. inc'Indintt such tml,l^ible per-
stmal hrnlovrhnsed (ur r-IruutqG. ^unitiznt^. prt°stnfu¢„
qrudiog, sttrtiug, ancl cla.asiflinl; hy si/r^; packa^ex. inchid-
ing waterial nnd lrarts fim Itackagen, and iuncllinrrr,
rtlnipnivut, wd nutttri:d (ur iIse in Inukae,rinK t-,!,Vs litr tizdr;
ttnd hancilinG aud hanspurtatiun oyuipmont tnJ fr,nts
therotnr, cxcept niutor trihicles lict•ns,d lo aperate nu
tmblic-hiKhxnm. usetl hr itttraplttnt trz iutct1Junt trunsfors
nr .hlpnletd nf est<cts in tlin• prncess of prvimi:dlnu for x:de.
tchen the plnnt or pLmts oithiu or htehvre•n tvIhiull 'och
tranvfers or shiltmonts IKrnr mr uperntod Ittthe snmr
persnn. '9'uvk;t_Gos' inchides euntuiners. caSe4. baskots,
IlatY, fillers, Ililer tLd.c, oartuns, c'lusin'e• lu;tterials, 41Lels,
,mtl I.d>t'lin, uraterinlx. :wtl "fra kai^iug mcvn. lxlac-ing
tht^rain. . .

!3i1(a) Satlrs nf tv;drr tn n cnn.sninrl' (nr residentlal nse.

t-xoept tht' salr of huttlyd xtntca distilh-d xtutt-r. nlinend
Il':dt'r. carhun9tr4t \Ciltt'r. nr it'r;

ib) Sod(" nf m.dar Ixx .1 unnltrafit c-orl)nrtdiun d
oxcln,icclc in die trca(mt=ut, distrihrttiun, lmtl ,;do ul +talor
of cunstuurrs, iftuc'h tcnh•r is drli^trrd to ccwsnulr-rs
tinuuwh txiltes or tahim!.

t3fii YiVtrs thart(I tl Ibr ninltrc6nn of rriosllcttinn ul
motor tchiclew nndvr svtiitm :3-.11! li n( ihe tiosisvd
G n lec

;'17+ S.tlrs tu lu'ratni. lian.tird tn umdurt " liwd stnice
ulorratiun Imnuant tn srctinn 13 ul tLe Iirxihrt l
C:uJt', uftauqihlo l•rsumd pmltrrtc In9marik n-,rrd tlirocAc
lin' Iht• lirllrncin:;:

fu ftnytmr linal lin' 6um:ni tiuwnmlttiun lirr solr;
-L7 Inlrnsone lilud that h;Ls Itrau orxtill 16e prvlr,nrtl

trrr-frnnmrr enncnnrrirtiarrtitr <:dr itc thr' +rmt4-sr•rns+.
ul>vminr, litrt inclndi% lan"iblc prr,tru:d Iniiporh ust-l lu
di,ltlm fbod Inr trh't'tirm fn thr npl,nnltr:

c. '1`u rlo Imw-'iltlo porarlrJ Irrnln-Itt u,rd tn prelmrr
nt- st-re't' liwd tilr Inuu•m rnuwnlltliuu Inr aulr.

^351 S;dvv uf .mimeL. 6r uunlxnJit wim:d dJoltliuu
11-1 1 lcrs ur cnnnh luun:wr snt-L-hts

191 S-Ilv, ut rcltv, tu 1 tur'wreliun tlv5eriln'tl in

I Ihbwn -_A'.1f atctiun .i,1ril-,? td t^lc Rtti-'vtf Cutlv. eml

.alra 1 d I:mqihlo Ilrr,l m:J prolitrh Ihat ^Iludilios litr

rxtqnlrliun Iruln ta\ntiuu nutlrr ,rrtion a^ll`l';° u( Ihc

Itrtisttl Cutlc.

..10i S;dos aud iuvlallotiou ul' X(ricnlhn'ol hiutl Ilh', ax
tlrllnotl in tlixisiull i13il.'o[ul n1 svollun 17 :35)0 I tLl IlIr,
I(t'.iFtl (aNlt'L

.;ll Snlrs qud t.rrotiou (1r inst;dlatiuu uf I)urinhlt• grain
hiln- u> drfluttl iu ditisiun 13n3^rh1 of srrtinu 01 of
(ht• Roclxvd ( :nt•:

::33) 1'hr I:Jr. Irast•. rvlr,tir. nitl nwintrntwce of, p;trtx
lirr- ur itcinn:dtache•t{ to or iucvrltortdrd iu, mutur rohielrs
th:d .ur I)Iinmril}usrtl Ftr Ir;uuptn'ting tam„ilrlt• pvr^nutd
Itrupvrte ItoIuut+,htt; to uthrrv hc a ftertiou enp,at!ed in
hi,^hst;atranspurtntitm fln' lihr. ;^viceht (ia" packaQes und
fwckM,int; used lio tht• tr:uispurtation uf tauy;ihlo (aCrsniud
prnpt•rtc:

:31, Saloa to 16e st:ltc headyuut'tels ofaut cc'tet;m,s'
orgtrllinttimY fn thls vtate lhat is rtther incurpurntetl mul
isgurd a cluirter hv tho cnu,regs uf the Unitetl Stattrs ur Is
rc'cqGnizt•tl ha the (Atitetl Stittt•s tidt'rans athnirtistr:tlion,
(nr itie bc tltr Invdtpiart(irc;

C34) Sales tu .t trlecuiinnuniu:ttou5 vvn-itre xrndur,
inuhile tclrcuntnmliwatittns u<t'tice ccvdor, or satellile
hroadcs.tiu, sr'1N icte xendor ut tmn{ible personal prultertt
tmd setNiees nsed directk ,tnd pi9m:trik ill trunsnlitting,
rrccricing, sxtitchink, or rcrurdini^ anc it[ieructixe, une- or
htxr-wav cIcctrnwrt"netic• cnuwmuicutions, htcintling
tnice, i n tir^e, +Lda. ;tnd in lint nai ion, tiu'nr igh the nsn of .tnc
nlrrlhtnl, incinding, hnt nut limltecl tu, Irulee, a'ires. mtbles,
sxrltchiliv, eipiipnlent, atniputci'.s. ,wd returcl Stnrage clr-
xic'es autl Inrditt, xnd cumpnurnt lr.uts fix t11e tnuQihle
Itt•rnnnal ttrupettt. "flle v.ceuqrtian prasidec( in this dicl6ion
slmll he in lieu uftJl ntltcr e.^rmptiuus imder dicisiun
tf3i1-1-2)tal of lhis section tn sthiclx ILe vrnclur nlac other-
sxire Ix. rntitled, httsed npun the nsr of the thinq Imr-
ch;tsed in trruxidiug thr tclec.mminulcutinnr, mnhile tele-
t.TVmnuuicntinu.s. of sntrllitc Lrnackystiug xrrvice.

8:i1(al Sales xrhel'e the lmipn+e of tlie consnmer is to
qsc or cunslune tht• IhinGs h:wsfvrred iu mttkiu[ rrtuil
c;dV.a and cua5{.IiuK uf ncxcslr.qmr inst-rtx, r:d:du}rurs,
cunixms. Iltrrs. I6l1 certil}r,ttes, ur nther ath'crttsint; lua-
tcrial that Irrict": wld drsuribei tum"ihle Imrsnnsl Itrultertr
ulibrctl Ihr rctail sule

h) Snles tu rliret4 ur.n'kr•tin, eruduls t,t' prelindnmti
nictYrri:dY incli as Ixhnto,,u.yp6s, urtuurk, nnd tvpest2tinij
th;tt xtill hv nsod in Ixriutin,', adtVrtisinq utatrrlaf: of
In9ntcd ninttvr Ihnt n1Yi'rs f'rrr aiert-lowdtxc ur rlr,tnccs tu
alu ,tterltsLtke priiev .wd tlh:d is m:ulVtl ta ptttrnti.J
eusinnicrs ulih tch( rtisinLl iir.dcri,d th'.crilrcd in ditfaWn
130r35)Ltl of thic vattion; ;tnd ui rrluilmwnt nch nv

tofclthawVs, cumlmtvn. I,itviniile ncmhinas. .md ,imiLu
tnnt;ilrlo Ix•rsnu;ti plxIllrrtx-In'umtrilc usod In atcopt urdt'rs
lin' dirrct markotint? rrtuil "drs.
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(c) Sales of automatic food vending rnru:hines that
preserve houei with a shelf life of forty-Bve days or less by
refdgenltion anc rspen4e itto fhe Lnnsinner.

For purlwses of divislon ( B)(35) (if this secison, "direet
marketing" me.ms the method of selling wltere consumers
order tangible personal property by United States mail,
delivery service, or telecornmunication and the vendor
delivers or ships the tangible personal prn perty sold to the
cvmsumer from a warehouse, catalogue distribution cen-
ter, or sin»lar fiilflllment facility Iry menns of the United
States mall, delivery service, or common canier.

Ofi) Sales to a person engagred in the business of
ttorticulhtre or producing livestock of materials to be
incorporated into a horticulhrre stntcture or livestock
structure;

(37) Sales of personal computers, cornputer monitors,
compnter keyboards, modems, and other peripheral cxrm-
puter eclnipment to an individual who is licensed or
certiBed to teach in an elementary or a secondary school in
this state for nse by that individual In pre para0on for
teaching elernentary or secrmdary scha>l stndents;

(38) Sales to a professional racing team of any of the
following:

(a) Motor racing vehicles;
(b) Repair services for motor racing vehicles;
(c) Items ot' property that are attached to or incorpo-

rated in motor mcing vehicles, inclutlio g engines, chassis,
and all other components of the vehides, and all cpare,
replacemcnt, and rebuilt F>arts or compcments of the
vehides; except not inclueling tires, consurnable Ruids,
paint, and acaxssories c»nsisting of instnrmentation sen-
sors and related items added to the vehicle to cnlleet and
transmit data by means of telemetry and other fnnns of
communication.

(39) S;iles of used manufectured honres and trsed mo-
bile honies, as defined in section 5739.0210 [5739.02.10)
of the Revised Code, made on or after January 1, 200[);

(90) Sules of tangible personal property and services to
a provider of electrlcity used or consumed directly and
primarily in generating, transmitting, or distributing elec-
tricity for use by others, inclucling property that is or is to
be hrcorpomted into mtd will I^asme a p:ut of the
consumer's prociuction, transmission, or distribution sys-
tem and that retains its classification as tangible personal
property after incrorporation; Cnet or power used in the
production, transrnission, or distribntion of electrtcity; and
tangible personal property and services used in the repair
and maintennnce of che pr«luction, trausrnission, or dis-
tribution system, inclnding only those rnotor vehicles as
are slxcialty designed and equipped for such use. The
exemption provided in this clivision shalll be in lieu of all
other exemptions in division ( B)(42)(a) of this section to
which a provider of eleehicity may otherwise be entitied
based on the use af the, tangible personal property or
service purchased in generating, transmitting, or ctistrib-
uting clectricity.

( 41) Sales to a person providing services under ctivision
( B)(3)(r) of section 5739.01 of the Revised Code of
tangible personal property and servia;s nsed directly and
prirmrrily in providhr g tnxable services under t3mt section.

(42) Sales where the purpose of the purchaser is to clo
any of tlte following:

(a) 1'o incorporate the thing tmnsferred as a niaterial or
pa art into tangible personal praperty to be produced for

§ 5738,02

or to use or c•onsume the thing transfened directly in
prociucing tangible pursunal pmQerty for sale by minin g,
iric[uding, without limitatiort, the exlracti<in frum tlie eaitTi
of eill substances that are classed geologically as rninemis.
production of entde oi1 and natural gas, farnring, agriad-
ture, horticulture, or Roriculture, or direcily in the rendi-
tion of a public utility service, except that the sales tax
levied by this section shall be collected npon all meaLs,
drinks, and fnod for human consumption so(d when
transporOng persans. Persoas engaged in rendering farm-
ing, agriculturai, hortictdhrral, or floricultural services, and
services in the exPlomtion for, and product3on of, cnide oil
and naturd gas, for others are deemed engaged directly in
farming, agriculture, trorticulture, and Boriculttire, or ex-
ploration for, and production of, crude oil and natuml gas.
This paragraph does not exempt fmm " retail sale" or
"sales at retail" the sale of tangible personal property that
is to be incorporated Into a stnreture or improvement to
real property.

(b) To hold the thing transferred as secrrrity for the
performance of an obligation of the vendor;

(c) To reseli, hold, nse, or cronsutne the thing trans-
ferred as evidence of a contract of Insurance;

(d) 'ro nse or consume the thing directly in commercial
fishing;

(e) To incorporate the thing transfened as a material or
a part into, or to use or consume the tlring transferred
directly in the pmdnctiun of, magtizines distributed as
controlled ciroulation publications;

(q To nse or consume the thing transferred in the
production and preparation in snitable cundition for mar-
ket and sale of printed, imprinted, oveiprinted, litho-
graphic, rnult3lithic, bineprinted, photostatic, or other
productions or reproductions of written or graphie rnatter;

(g) To use the tl»ng transferred, as described in seotion
5739.011 of the Revised Code, prirnarily in a manufactur-
ing operation to produce tangible penonal pruperty for
vale,;

(h) To use the benefit of a warranty, maintenance or
service contract. or simitar agreement, as described in
division ( B)(7) of section 57.39.01 of the Revised Code, to
repair or maintain tangible personal property, if aB of the
propcrty that is the suhject of the warranty, contract, or
agreement would not be subject to the tax imposed by this
section;

(i) 'ro use the tlring transferred ns qualified research
:md developrnent equipment;

(j) To use or consume tlre thing transfened primarily in
storing. transporting, mailing; or otherwise handhng pur-
chased sales inventory in a warehouse, distributlon center,
or similar facility when the inventory is primarily distrib-
uted outside this state to retail stores of the person wbo
owns or controls the warehouse, distribution center, or
similar hwility, to retail stores of au affiliated group of
which that person Is a member, or hy rneans of d'uect
marketing . This division does rtot apply to motor vehicles
registered for operation on the public highways. As used In
this division, "affiliated groap' has the sanie meaning as in
division (B)(3)(e) of section 5739.01 of the Revised Code
and "direct rnarketing" has the same meaning as in
division ( B)(35) of this section,

(k) To use or consame the thing tr;msfened to fnlfill a
contracKual obligation hrcuned by a warrantor pursuant to
awarranty provided as a part of the price of the tangible

side by mannfactming, as.sembling, processing, or refining; personal property sold or by a vendor of a wananty,
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nmintenance or service cvnrtract, or similar agreement thc
provision of which is defined as a sale under divisy>n ( B)(7)
of section 5739.01 of the Revised Ctx3e;

(l) To use or consume the thin br transferrrd in tfre
production of a netvspaper for distribution to the publie;

(m) To nse tangible personal pnmperty to perform a
service listed in (livisimr ( 8)(3) of seation 5739.01 of the
Revised Cocfe, if the property is or is to he pernianentlv
transferred to the consumer of the service as :m integral
part of the perfonnance of the service;

(n) To nse or mnsunre the thing transferred in acquir-
ing, forrn2tting, e(litiug, storin, and dlsserninating data or
infnrmatimt by electrouic pub ishing. '

As used in divdsion ( B)(42) of this section, " thing"
inclodes all transactions incduded in divisions ( B)(3)(a),
( b), and (e) of section 3739,01 of the Revised Code.

(43) Sr>fes conducted through a cnin nperated device
that activates vacvum equipment or equipment that dis-
penses water, whether or not in combination with.soup or
other clearting agents or wa<, to tlte cnnsumer for the
consurner's use on the premi.ves in w.rshing, cleaning, or
waxing a motor vehicle, pmNded no other personal prop-
erty or pe.rsonaf service is provided as part of the transuc-
tion.

(44) Sttles of replacement and nwdiflcation parts for
engines, airframes, instruments, and interiors in, and paint '
for, aircraft used primarily in a fractional aircraft owner-
ship program, and sales of services fnr the re pair, mcxllR-
cation, and maintenanee of such aircraft, and ntachinery,
equipment, and supplies primarily used to provide those
ServicL's.

(-15) Sales nf telecommunica6ons service that is used
directly and primarity to perform the fimctions of a call
center. As used in this division, "call center" means anv
physic-.il location where telephone calls are placed or
received in high vohune for the purpose of making sales,
niarketing, cirstomer service, technical support, or other
speciaTized business activity, and that employs at least fltlv
iudividuals that engage in ca11 center activities on a
fnll-time basis, or sufflc•ient individuals to Yill Bfty full-tirne
equivalent positions.

(46) Sales by a telecomrnunic•ations service vendor of
900 service to a subscriber. This division does not apply to
infornration setvicv.s, tcs defined in rUvision ( FF) of section

=5739.01 of the Revised Code.
(47) .S;de.s of v;ilue-added non-voice data service. -Thi.s

division does not apply to any sirnifar service that is not
otherwise a telecommunicatinns service.

(I8)(a) Sales of machlnery, equiprnent, ancl sofhvarc+ to
a quali£ed direct selling entity for nse in a warehouse or
distribution center prim:uily fur storing, transporting, or
otherwise hanclling inventory that is held for vrdc^ to
independent salespersons who ope rate as direct sellers
and that is held prirnarlly for distribution ontside this state;

(b) As u.sed in division ( B)(48)(a) of this section:
(i) "Direct seller" means a person selling constlmer

products to individuals for personal or household nse arrd
not from a flxed retaii location, including selling suoh
prochtet at in-home pr«luc•t demonstrations, parties, ,urd
other nne-on-one selling.

(ii) "Qualified direct selling entity" means an entity
selling to threct sellers at the timc ttie entity enters into a
tnx credit agreement with the ttn credit authoritv pnrsuant
to section 122.17 of the Revised Code, provided that the
agreement was rntered into on or after Jimuary 1, 20O7.

Neither contingencies relevant to the granting of, nor later
c3eselopments with respect to, the taa credit shall impair
the status of the ciurdifled direct selling entfty under
division (B)(48) of this tection after execution of the tax
credit agreement by the ta cretlit authority.

(c) Division (B)(46) of this section is limited to rnachin-
ery, equiprnent, and software first stored, taed, or con-
samed in this state.vithin the period crnnmencingwith the
effective ahrte of the amendment of this section by the
capital appropriations aet of the 127th general assembly
.md ending on the date that is tive years after that effective
dcde,

(49) Sales of' materials, parts, equipment, or engines
used in the repair or maintenance of aircraft or avionics
systetns of such aircraft, and sales of repair, remexleling,
re ^Iacement, nr maintenance services at a federal aviation
arninistration certified repair station in this state per-
formed on aircraft or on tm aircraft's avionies, errgine, or
component materials or parts. As nsed in t6vision (13)(49)
of this section, "lurcraft" means aircraft of more than six
thou.9<1nd poturds inaxitnum certiRed takeoff weight or
nsed exchtsively in general aviation.

(50) Sales of full flightsirntdators that are used for pilot
or Bight-crow training, sales of repair or replacernent parts
or components, and sales of repair or maintenanee ser-
vices for such tltll fliglit simulators. "Fuli Bight simulator'
means a replica of a.speeiiie type, or make, model, and
series of aircrnft cockpit. It includes the assemblage of
eqaipment anci emnputer programs necesstry to represent
aircraft operations in ground and Riglit conditions, a visual
system providing an out-of-the-cockpit view, ancf a systtnn
that provides cues at least equiv;ilent to those of a
three-degree-of-freedom rnntion systern, and has the fttll
range of capabilities of'the systems installed in the device
as described in appendices A and B of part 60 of chapter
I of title 14 of the Crxie of Federal Regulations.

(C) For the purpose of the proper adrninistration of
this chapter, and to prevent the evasion of the tax, it is
presumed that all sales made in this state are subject to the
tc« until the eontrary is established.

(D) The levy of this tax on retail sales of recreation and
sports clnb service shall not prevent a munici(wl corpora-
tion frorn levying any tax on recreation and sports club
cines or nn any income generated by recreation an<i sports
c•lub dues.

(E) The ta collected by the vendor from tlre consumer
under this chapter is not part of the price, but is a tax
collection for the benefrt of the state, and of counties
levting an additional sales twc pursuant to sec•tion Si •39.O21
[57,19,02.1] or 6T39.026 [5739.02.6] of the Revised Code
and of transit authorities levying an additional sales tax
pursuant to section 5739.023 [5739.02.3] of the Revised
Cixle. Except for the discount antltorized under section
5738.12 of the Revised Code and the effects of any
raunding pursuant to section 5763.(A55 [5703,05.5] of the
Revised Code, no person other than the state or such a
connty or transit authority sha[I dedve any beneflt from
the collection or paytnent of the tax levic-ef by this section
or section 5739.021 [5739 iJ2. l), 5739.i1•23 [5739.q•231, or
5739.026 [5739.02.6] of the Revised Code.

HISTORY: GC } 5346-2; t t5 v Pttl, 3n8, ¢ 2; 118 v 4 t, Q 2; 118
v Pttl, 69; 118 v 1411, 323; 117 r 761; 122 v 912; 124 v tefF fturnou
uf Cade Reviclon, 10-1-43; 128 v 421 ( Eff 7-t-39)t 129 v I301 (Et(
tatMtt); 126 v 1a4f3 ( E!f 1-2-92); 130 v 1347 (F.ff 1-23-0); 1:30 v
7341 fER 7-26&9); 131 v 1369 t8R 9-22-n5); 131 v 1374 (ER
1 L4115); I'32 v 118191 BB I 1 .'{0-ti7){ 132 v 5 3.SO (Eti 9-1-N7); 132 v
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4 207 IF.H 3-3"684 132 v 5 t74 ( Etf &II,HAI; 13d v S 322 F.6
1240-71); 13-0 v H 175 (Eff 12-20.711: 135 . S 241 tl•:H 10.30.73):
1.65 v I1 3 t EH 1 L21-731; I II5 v% 241 EH 5-19-7ah 1:35 v N 13131EA
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H 703 tEK 1-16-811; 138. H 1112 ,EH 8-23•81); 139 v H 275 (Eff
41-Ath 189 v H I^F.RA.S-811; 1.19• H(194 tEQ11-15-A11; 1.39v H
871 (Eff 12-11-8I); 1:19 v S.i30 ( P.H &23-82); 110 v S 231 'EH
9-2(1-94); IJI v H 118(EH&11.951; l31 v H1801h:H9-II-AS)t I4l

lt 'S35 t EH 13-1 LAS): 141 v Fl 383 ( EIt 2-2480); 141 r H iW (ER
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41 FR 10-2U-A7); 112 v S 92 tEff 10-20-87); 142 v H 772 tEff
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11 111 (Eff 7-1-A9h W v S 156 ( E,H 12=11-89)t 148 v II 531 tF:Pf
74.W ); 113 v H ,)% (Eff 4-1 d10); i N v H 298 (Eff &L91): 144 v S
131 (EH 6-I5-02); 144 v H 7H8 (Eff 1-22-93); 134 v II 904 (Eff
I-10.3); 144v S3S9(EIT 12-3Z92); IiSr S 19 i8R937-93)> 115v H
207 ( E.iT &3&9,3); 1 t5 v N 152/F:ff 7-t-93); I45 v H 281 (EH 7-2-93);
143 v H 11141 (EH 5-10-94I; 115 v 11 713 ^EH 722-91); 115 v H638
i E,H 7-32-94); t 1t) v H 240 ( EfT 7-17-05); 146 v H 117 ( Eff 9-29-fRf);
I t8 v S .3I0 tk:fT&YROSh 141 v H 2t01ER>'131-971; 141 v H 213 ( ER
U-2l497); 147 v S nrl (Eff 7-22981; 147 v H 170 IEB e47-98: FH
7.22-98, 40)4 141, § 331; 147 v 5 112 tEfi 3•3F99); 148 v H 163 EH

IiX v S 3 tEff 7-&9&, 10-8-99); 118 v H 223 tElY I I-7-99);
t iS v H&M ( FN 9-14-2000); 148 . H 812 !EiT 9-29-2a)0)1 148 v H
1:18 (Eff 11-3-2000); 119 v H 94 IEfi 9,5-2001); 619 v H 117 (Eff
1(1-8-2011); 1-19 v S 143 ( EH &21-2tMH): I+9 v S 2001EH 9fi-21302)t
1191i:171.Efl10-II-20(t$1i0rHIM,1 1,e11.8.20iA7;ISO1 5
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.. 11 3R2, § 101.01, oH. 6-2-4-08.

Ihe prosisions of $ 50.•3,1)6 (If t92 v 11 "182 rrwi a.c fnlluws:
IEC:TlO!V '"iP9.06. The mnendment try this ect nf seckion

3T79-02nf the Rrriset3 Code. adiAng (Bvisiou.c.B)N9) end.•501,
applies to sales descrihed in thore disisionr on or nfter Auqrut 1.
20()A"

'The Jfretive date Is set by 4 At234) of 152 v F{ afi2.
The prmisions of § 4014 of 152 v fl 119 read aa follows:
SE,CTION 9AA3.09. fhe mnenclment or ennehnent by this itc•t of

sectimr -1•50.5.OE'i, disision 'BIt23) of seatfon 353902, section
-5i89.029, division !C) of reetinn 57:19.Gi,3. .ukl se^tlnn 57.39.213
af the fSevised C:aie apply to xales described In dixisfon :A) of
vrrtfnn •5T3f3I)29 of the Res-ised (:ode nn or after Angtrst 1. 2(X)7.

The eRective date is vet hv ^ 41508 of 1.32 v fl 110,
The elTr;ctive cintn is set hy § 612.69.1)fy nf L51 v 11 fin.
The provisinns nf § I58, t1B. 95 (150 v--;, read as f>llmvc
SECTION 138. {A) The dmendrnent by this st of saYGons

Ifi5.1)<J, `M02, l 1, 1'JIS L-30, ,5 -,1&7,1152, 5739.01, 5739"011, .5712012,
37:19.02, 37:19.02.5, 57g1.),113, 97M9"0.32..57:391A7,3 iSn SeeOnn l of
this actl"7,R39.43, ST.}d17, i789.21,5741.01,
574102. and 57.(t-121 nt• the Bexiserl CC.Ie uPply on nui after
July I, 21X)!l.

The rtfective date is set bv veollon 1Y3 of 11.8. 05' 150

Effect of wnnndnrcnts
Li2 v H SFi2. ^'Ifective June'3,'_IXW. in ^:V;1`. ^teleted "pmcldtyl

that nn at _dter Jnlv 1. 2(X13, and on or t><dnre June 10, 31M15,
the r;dr of t.ts rhalf he six por cenC from the end of the hrst
vvntence.md "Qn.md.dter Jnlv I, 2l1(k5 frnm theta^y,innint;of
he sernnd eentence; mtl added t B!NAI thmnKh -901.

152 v Ff I57- ^ ifeNi,-r I)en•n;her '2 1 , ?(X)^. ;dcted . Bi 72Y n)
152 sIl I 19, ^rITutis-r• Jnoe -70, 2107. rrwmte , 131i91 nnd i291.
151 . Ii EF, .17r•c-tisr Jnne :H), 21RA5, vxo-pt the unrmlrneut to

Br- I.`S; •md dnldng thmns;h B I(.45), eRectAe July I. 20U5,
insrrted'`.uld -h:dt° in ':UI Il^ reumte ( tlitl5); iIrlet(d
B)'551, tx•rtanlnK rn dc•x (if nvesbneut mrt.J bullion .md

umevttnetrt a,ins, md rrderlqnated the rrmuining .ul^ifvi-
siuns "ucardln 3,Iv: +dd(vl ,lil:ifi) and ,t7), .md curnv.trd
mtvnuJ rr•ferrnres.

Camnrent, l.eKislalive .Servic'e Commission
Serttnns I<:50J.102.11, 191501, VA14tR). 1981.39)..57190t,

md .i7-14112 nf rhe Rex ised Cre Ir ;rrr nnrm led hv (.4;n 4n b 11 B.

4,4 the 1--"^th Crnrr:d 1.semhtyl arnl alsn hy Am. 4ub. SB. :37,
Nrth nf the 1:35th Urrnend Arrvwbly. Cwntarls.m of the•se
.unendmeutb in pury;^ne of secfion 1.32 uf the Revised C<x{e
disvlnses that they are n;,f irreeomilable so tttat thev,rr'n retluired
by th'at :ectlon to be harrnouimd to qbe tfFect to each srnend-
ment.
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§ 5739.03 Consumer to pay tax; eolleetion:
nd reporting of ta: by vendow, exemption certifi-_
ates.

A) Except as provided in section 57:39.05 of the Re-i
Ised Coale, the tax bnposed by or pursuaut to sectioni
739.02, 5739.021 [5739.02.1J, 5739.02,,3 [5739.02.3), or'
Z39.026 (5739.02.6) of the ticwised Coxte shall be paid by.
re e.nnsunrer to thc vendor, and cach ven(lor sh.dl mllect,
nrn tlte consrnner, as a tnrstee for the state of Ohio, the
dl and exact atnount of the tax pevable on esh taxable
de, in the m:mner and at the times provided as follows:
11) If the price is, at or prior to t^re provision of the

^ndce or the delivery of pcssession of the thing sold to the
msumer, paid in cnrrency possed froni Iiand to hand by
te consmrier or the cnnsnmer's agent tn the vendor or the
Indor's ngant, the s-endor or the vendor's agent shall
diect the tax with .utd at the same time as the price;
(2) ff tho price is othenvtse paid or to be paid, the'

•ndor or the vendor's agent shall, at or prior to the:
aslsion nt the service or the delivrry of possession of the
Ing sold to the consumer, charge the tax im wsed hv or^
rrsuant to section 5739.02, 5739.021 15739.02.1j,.
'39.023 [5739.02.31, or 5739 .026 [5739.02.6) of tlte-
evised Code to the account of the consumer, which-
nonnt shall be cx>alected by the vendor from the con-

sumer in addition to the pdce. Sach sale shall be reported
(1n and the umotmt of the tax applicable thereto shall be
remitted with the retrtm for the periixTin whic$ the sale is
m:ule, arid the ammtint of the tax shall becwme a legal
charge in favor of the vendor and r^,+ainst the consuiner.

iB)(1)(a) lf any sale is claimed to be exempt under
(iivislon (E) of scrtion .5739.01 of the Revised Ctxie or
tmder section 5139•02 of the Revlsed Code, with the
exception of divisions (B)(t) to (11) or (28) of section
5739.02 of the Revised Code, the consumer must provide
to the vendor, and the vendur must nbtaln from the
consumer, a certificate spectfying the reason that the sale
is not legally subject to the tax. The certificate sha4 be in
snch fonn, and sliall be provided either in a hard copy
fimn or electronic form, as the tax ctnnmissioner pre-
scribes.

(b) A vendor that obtains a iidly completed exeenption
certific:rte from a consumer is relieved of liability for
collecting and remitting tax on tmy sale eovered by that
certificate. If it is deterrnined the exemption was improp-
erly claimed, the consumor shall be li;tble for any tax (lue
on that sale under section 5739.02, 5739.021 [57.39.02.1],
57399.023 [5739.02.3], or 5739.026 [.57•39.02,6] or Chapter
•5', d1. of the Revised Code. Relief under this division from
liability does not apply to any of the follrnving:

(i) A vendor that fraudulently fails to collect tax;
(ii) A vendor that solicits consumers to participate in

the unlawful cLdm of an exemption;
(iii) A vendor that accepts an exemption certificate

from a consumer tbat clnirns an exemption base.vj on wlto
purchases or who sells property or a scrvicv, when the
sobject of the transaction sought to be covered by the
exemption certificate is actually received by the consumer
at a location operated by the vendor in this state, and this
state hos posted to its web site an exemptlon certificate
fonn tlrat clearly and affirmatively indicates that the
clydmed exemption is not available in this state;

(iv) A vendor that accepts an exernption certificate from
a consumer who cdaim.c a mtiltiple points of use exemption
under division (D) of scction 5739.033 [5739fi13,3] of the
Revised Crxh', if the itern purchased is tangible personal
property, other than prewritten cmnputer software,

(2) The ventior shall maintain records, incitding ex-
emption certificates, of rill sales on which a consumer has
claimed an esemption, and provicM them ro the ta
commissioner on reduest.

(3) The tax commissioner may establish an i<lentifica-
tion system whereby the c+tmmissioner issues an identiR-
catinn munfer to a consamer that is exempt fnrm payrnent
of the tax. The csmsumer nurstpresent the number to the
vendor, if any sale is clalmed to be exempt as provided in
this section.

(,4) If no certiticate is provided or obtained within
ninety days after the date on whictt such sale is consnrn-
nmted, it shall be presumed that the tax ap-plies. Failure to
have so provided or obtained a certificate shall not
prechnle a ven(tor, within one hundred twenty (lays after
the tax conunissiwrer gives written notice of intent to levy
an assessment, frorn either establishing that the sale is not
subject to the tax, or obtaining, in gc.d faith, a fnlly
completed exemption certiticnte.

i5) CertlfLcates need not be obtainexl nor provided
where the iclentity of the consumer is such tbnt the
transaction is never subject to the tax impose:l or witere
the item of tangible personal property sold or the service
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pnrvlded Is never subjeci to the tax Imposed, regardless of
use, or when the sale Is In interstate cammerce.

(8) If a transactfon is claimed to be exempt under
dtvision (B)(13) of section 5739,02 of the Revised Code,
the conttnetor shall obtain certification of the claimed
exemption from the contractee. Thts certification shall be
in ad(lition to an exemption certificate pruvided by the
contractor to the vendor. A contractee that provldes a
certification under this dixision shall be deemed to be the
ronsumer of all items purchased by the cmntructor under
the, chrim of exenption, if it is subsequently determfned
that the exemption is not properly claimed. The eertifica-
tion shall be in snch form as the't:rx commissioner
prescribes.

(C) As ased in this division, "contractee" means a
person who seeks to enter or enters Into a contract or
agreement with -a contractor or vendor for the con,stntc-
tion of real propertV or For the sale and fnstallation onto
real property of tangible onal property.

Any oontractor or venr orr.s may reyuest from any con-
tractee a certification nf what portion of the property to be
transferred onder such contract or agreement is to be
ineorporated into the realty and whut portion will rutairi It.s
.sntnts as tangible personal property ;i{Yer installation is
completed, 'Inle contractor or cendor shall request the
certification bvi certified mail dclivered to the coutractee,
return receipt requested Upon receipt of such request
and prior to entering into the contract or agreement, the
contmctee shall prnvide to the contractor or venektr a
certification sntiicientiv (letailed to enable the contractor
or vendor to :scert:un the re.sulting cla+.sification of all
materials pnrch;ssed or fabricated by the contractor or
vendor and transfcrred to the contractee. This requlre-
ment applies to a contractee regardless of whether the
contractee holds a direct paysnentpc rtnit nnder section
•57^B9.tA31 [.57.39.02.1) of the Revised Ccxle or provides to
the contractor or vendor an exentptinn certificate as
provided under this sectinn.

For the purpaces of the taces levied by this chapter and
C:hn>ter .5741. of the Reviscvt Code, tlte contractor or
xene^or mny in Kexxl faith rely on the contractee's eertiH-
cution. Nntxvithstanding division (B) of section 5739.01 of
the Revised Ctxle, if the tax cannnis.sioner detenrdnes tb:d
certain property certified bv the contractee as tangihle
personal property ptvsuant to this elivision Is. in fuct, real
property, the amtractee shall be considered to be the
consumer of all materials so incorporated into that real
property and shall be liable for the applicable tax, nncl the
contractor or vendor shall be cxcnaed frotn any liability on
those matecds.

If a contractee fitils to provide such eertification upon
the request of the "sntractor or vendor. the cnntrtetor or
ven(tor shcdl cont )ly with the provisions of this chapter and
Chapter 5741. o the Revisecl Code without the certifica-
tioa If the taa cs>mmis.sioner cletermines that stach com-
pliance has been performed in gotxl faith and thnt certain
propertv treatail a.c tangible personal property hy the
contracfor or vendor Is, in fact, real property, the contrac-
tee shall be cxmsidered to lle ihe consumer of nll materials
so incorporated into that real property and shall he liable
tbr the applicable tax, and the cv)nstruction contractor or
xrndor shall be excused from any liability on those
materials.

'rlds division cL)ns not ttpplv to any contract (ir ztqree-
ntent where tlte tax cnnunisvioner detennines as a fact that

a certification under this division was made solely on the
deeiston or advlce of the contractor or crendor.

(D) Notwithstanding division {B) of section .5739.01 of
the Revised Code, whenever the total rate of tan intposed
under this chapter Is increased after the date aRer a
construction rnntrnet is entered into, the contractee shall
reimburse the eonstruction contractor for any additional
tax paid on tangible property consumed or seniews re-
ceived pursuant to the contract.

(E) A vendor who files a petition for reassessntent
amtesting the assessrnent of tax on sales for which the
vendor obtained no valid exemption certificates ancl for
which the venclor failed to establish that the sales were
properly not subject to the trtx during the one-hnn(ired-
twenty-dav period ulloweel under division lB) of this
section, may present to the tax contmissioner additional
csidence to prove that the sales were properk subject to a
claint of exception or exernption. 'rhe vendor shall file
such evidence within ninety days of the receipt by the
vendor of the notice of +ussesstnent, e.xcept that, upcnt
application and for reasonable canse, the peri(x3 for
submitting such evidence shall be extended thirty days.

Ttte cotnmissiuoer shall consider such additional evi-
clence in reaching the Bnal de3ermfmttion on the assess-
ment and petition for reassessn)ent.
,(F) Whenever a vendor refimds the price, rnirms any
separately stated delivery charge, of art item of tangible
porvinal property on which the tax imposed tm(ter this
chapter has been paid, the vendor shall also refund the
amount of tax paid, tninus the amonnt of utx attributable to
the delivery charge.

I I5 v Ptlf, ane, ¢ 1; l l6 v Ptll. 89; t IBIctSTHiIY; CC ¢ 5540-3;
Ptlt, 323; flureau of Cwde flevleion, 10-I-33; 125 v 308 (EIf

10-13.53); 126 v 723; 128 v421 (Eff 7.1-59); 129 v 582(976) (Eff
1.10.81); 129v 1164 (Eff 1-1-62); 129 v 1&70 (ES 1-2^ft2); 132v S 319
(Eff 12-9-87); 132 v S 380 (Eff 132 v 11 919 (Eff 12• 12b7);
135 v S 544 (Eff 6-29-74); 519 v il 694 (Eff 1415-8HI 139 v S5b0
(6ff' 11.2[482); 139 v H 338 (Eff 3.7-83); 139 v H 338, 4 3(EH
34-85); 140,11 374 (EH9.21LA4): 130 r H 374, § 3 (EH3.7-&4); 140
v S 398 (Eff 9-20-84)t 140 v S 298, ¢ 3 (EH 3-7-86); 110 v H 37 (Eff
6-22-84): 140 v H 37, ¢ 3(En 3•7.83); 140 v H 794 (Eff 7.6-84); 140
v 11794, § 3 (EH 3-7-88); 141 v H 583 ( Eff 2-20-86); 148 v 11612 (Eff
9-29•20M10); 149 v 3 143. ER 7-1-2003; 150 v H 9.5, Q I. en- 7-1.03;
) d0 v S 37, Q 1, etC 10-21.03; 131 r H 66, 4 101.01, eff. 1-1 On; 131
v H 294, 4 1, eR. 9-28-INI; 152 v H 429, ¢ 1, eff. 7-1-08.

The rffecnve dite is set bv § 7 of L52 v It 429.
'rhe effective date is set by ¢ 612.27 nf 151 v It 66.
The provisinns of § 1:34.14 of H.B. 95 (150 v-) read as

follnws:
SE(TION 1,14.61. -fhst Section 3 nf 3ni. Suh. S.B. 14.4 of the

124th C:eneral Asscmbly he arnended to read as fnllows:
'See. :3. Secttons 573f).09, 5739.12. 5541,02, and 5731,12. and

disvton Olt7) of section 5741.01 of the Revised Code. as
amended by Am. Snb S.R. 143 af the 124th (:eneral .4rcsembly.
and sections S(A3.73, 57f%l.13•5, 5739.04, 5739.06. 574IJ15, and
.5711, 0 of the fievrn'ed Cnek, as enatted by Am. Sab, S. B. 149 of
tite 121th Cenervtl hsscmbly, shtdl take etfect July 1, 2(AY3.
Sectinns 5739921, 5739.023, 57,39.028, 5739fl(A41, wul 57.39 p'n
uf the Bevised Gxle, ns unended by r\nt Sub. S.B. 14:3 of the
13Ath Cenerxl Assembly, shall take elfect Janu;uy 1. 2(XH."

M9f41of the Itevised Crnie is amendzd by [.1m. .Sub.Srctinn 57
ILB. 95 nf the 12.5th (:eueral asseutbivl :utd elso by Am. Suh.

S.B. 1.13 of the I24th C:enerul :Assetnblv. {imnpadson of these

amendntents in pursn;mce of scetimt 1.52 of the Reviscd (;Cale

thseluses that they are not irreconcilable so that thev are rrqnired

by that seMinn to he harmunized to give effect tn euch ^imend-

men6.
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719 SALES TAX § 5739,03

EfCeet of nmendmenb
152 v H 429, eft'ectlve July 1, 2008, rewrote (F).
151 v H 204, effective September 28, 2008, corrected Intemal

referencce,
151 v H 66, e8ect(ve January 1, 2008, rewmte (B).
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Nn3 SAL,BS TAX § 5739.07

§ 5739.07 Refunds to vendor or c(in-
sumer.

b{) When, tmrsn:mt to this chnpter, a ccr;dor has
puiel t,ixes tu the treasnrer of ctate ur the trea+nrer of'
state's rgent, or tu the t;ut co;nniissiemer or the carrm-
;ni.ssloner's ageni, the crmmni.svioner +hall rr:fnnd to the
vendur the mmonnt af tuxes p:rid if the ceudor h>cs
refunded to ttre camsumer the full amoont of taxes ttre
mnsnmer pai(i illegally or errrniwsl)or if the .endor
has illegally or errooe<wsly billed the• consumer but has
m)t crAected the t.uees frnm tfie c•nresuater.

iR) 3ti'hen, porsnant tn this chapter, a cunsumer hus
paid taxes directly to the treasurer of state or the
treasurer of state's agent. or to the taz c+iounissioner or
the e»mrnissioner's agent, md the payment or assess-
rnent was illegal or erruncvus, the cornmissioner shall
refund to the cousnmer the full anrnunt of illegal or
errnneons tuxes paid.

(C) The eommtssioner shuli refaud to the consnneer
taxes pald illegally or erronc'<msiy to a vendor only if:

(L) The cv)mmissioner l;a.s not refimded the tax to
the veudor and the vendor has not refunded the tnx to
the consumer; or

(2) The cvmsuwer has received a refund from a
manuf3u'turer or other person, other than the vendor,
of the fidl purchase pricr, biN not the tax, p+ud to the
vendor in settlement of a complaint by the consunrer
about the prnperty or service Imrch+ued.

The commi.ssinner nray reyuire the cnnsume,r n)
obtain or the vendor to provide a written statement
conlirming that the venrhrr has not reiimded the tax to
the cnnsumer and has not filed an applicutiorr 1or
refirnd of the tax with the cnmmissinner.

(D) An upplication for refund shall be filed with the
tru cmmnissloner on the fnrm prescrlFxsiby the cvnn-
missioner within four years from the date of the ilirgal
ur erwrxous payment of the tax, vnless the vendor ex
consumer waives the time limitation arrder dlvision
(A)(3) af semtion 5739.18 of the Revi.scd Ccxle. If the
eme limitatfon is waived, the refund applicaNon period
shall he extended for the sarne perirxi as the waiver.

(E) On the filing of an application for a refm;d, the
commissioner shall detennine the amonnt af refirnel ta
which the applicant is entitled. if the amount Is not less
than that claimed, the comu»ssioner vlrall cvrtiiy that
amount tu the directur of bndget and inauaKemc•nt und
ihe treasurer of shde for payment from the tax rrfimd
fund created by section 57t?3.e62 t57f)7.05.2] of tlrr
Revised C7exle, if the arnount is less than that Jalmed,
the nmemissloner studl pnxeed in accorelmrce wfth
section 5711170 of the Re.lsed Cex{e.

(F) t49ren a refimd is granted imder this secctinn, it
shall include iruerest thereon as provided hv section
.5719.132 (5739.13.2) of the Recised Code.

HiSTt)8Y: 1/9 v S 200. Eff 9-8,2801.

\n^k.Saw to fonnor HC 1 5739.07 IGC 414484t 1115 s W 11,
'N8, I Ya 1!8 v 77; 118 v ts8; 1 t8 v PHl, efh 118 v Wll, :123; 194
r 147; &ueau 11 C,rlu Rawidan, 10- 1,131 128 v;f(ly 11S v $214
14N v 1184i 131 v 1:179t 139 v!t 91% 135 v H 269; 1111 v H 2.'SLi
1311vSb44y1a6v81;137vY221;18NvH1;141rH2Nt;t41
v H 680r 142 v H 974; 144 v 5.'158; 147 v 11 RISy ItN. H Ni),
r.qwdcd f iN v S 2f10, 1 S, eH 9-11-2001.

Cratu-Rrferrncee to Related SecHons

Penutties, Nl: j 5719 99.
Interest on un [^+d tex or mfund. RC 1 iT19. i3 2.
1'ar8a1 refwrd fm prrvrvtders of eleKirewic infonmetion renaoes,

RC i 579H.U7. t.
fnntncuk as cvidenee of Harely 17finq nf tnx rnfund applicxtinn.

flC } 5703.ti5.3.
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YuS SALEST:1X 3739,08

[§ 5739.07.1 1 § 5739.071 Partial
refund for providere of clea•tronie information
.ervices.

;.{) fhe tas crnnrui.vsinner chull refnnd to:r ltrovicler
ofelectrunie infirrnuttinn,rniae•s noenh--fice pereent
rd fhe tns it havs pnrsnxnt tu this elwpter or C:hapter
57-11. ofthe Res-isecl Ccxie nn prvchasec inude on or
atler Jrdv 1. 1893• n(cv.rnputers, crnnpnter perilrhenJs•
aoftware, telec+>mnwnicntions rqni(mient, aael rimilar
tant;ible lx•rsnnaC Ixu lerty. prirruvilv u.sed to acry{uire•
pnxess, or store inonnatinn fi>r use hv hn,sinesw
c'ustnmers or to tt'anxtrtit nr disxr•rninate vn•h itJerma-
tlnn tn snch cnstomers, the sen•ices of installing or
repairing snch pmperty, attd a4reemc•nts tn repair or
m:untain snch prupert ?t APPlicutiun.s lirr a re8tnd shall
he m"de in the smne manner and snhject tn the satne
time limitations au pmvided in src•tions 6739.07 and
5741.10 of the Revixcd Caxle.

(B) An electronle information sen'ice procider that
rntuntains direct payument mtthnrity under section
5739.0:31 ISiA03.1] of the Renised Gxle iuay list on
the retnm and pay tux on seventy-five per cent of the
price of eqnipment, .urvic•es, and af;reenients cie-
scribed under division W of this srtloti in fieu of
seekinK a refund as provided in that dioinion.

HISTORYt 143 v H 152. Hff 7-1-93.

Not qnaRry{+^u^ to Curuwr HC 1 $738.07.1 (129 v 1104t 130 v
I t68), reprated 188 v H 1, ¢ 4, eB e-1,7-76.
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H2.5 SA 1.ES T.VC § 5739.13.2

[§ 5739.13.21 § 5739.132 tnterti
est on unQuid tax or refund.

1) If a tax Ir,ry-rtuvnt uriginalh' due nnsler iltis cl;ap-
trr or (:Iml)trr.57-11. ul the Rrsised (:;xle un or after
Jwrnury i, 11)1,)N. is not puid ou or hefixr the d:nthr tar
is rr.lnired tu he paid_ int+•rest shttll .ux:me un tLe
mtpaid tar at thr r:de per aunurn prescrifu•d hr sertim;
570:3.4i of the Re4ised CGxI<• Govt the dnv the tax isus
rrynired to Ix. Irtid nutil thc tax is p.nd or mttil the dny
an assessmrut is issned nnder section 37,;39.1:3 or
5739. 15 ot' ihe Resised (.axle. srhiclte+wr sxrur5 flrst.
Interest shall he hnid tn the same ;nanner ns the t;cx,
.uid ntny he callrctecl by assesvment.

tR) For t;m pnyrnents due xior tst jantwry 1, 1998,
intereet sttall he allt>wed ,ml paid nltun anp refimd
Krnnted in restxeM to the payment of xn illegul or
s>rnruenus ussesssnent issned by the depnrrinerd fbr the
tar imlxtsed ;nider thisc•hnjrter ur Chupter.5741. of'the
liecise(I (:rx1e frnm the date nf the ocerpnctnent. For
ha pu}meuts dne un or ;dter J.uwaryy I. 1498. Interrst
ahnll Ire xllosced and paid on unY refnnd Rrmtted
pnrsunut to vection .57:1H0^ or 57-t i"10 nf the Revised
GHIe from the.date uf the uverpuyment. The interest
shnll he cnmpntecl at the rtte Ixv wmntu prescribed by
section 5710.47 of Ihe Revisvsl C<xie.

HtsIDBr, 135, tt 878 iEH7"22-74f; 139.5830 ( e1Tn-25-82):
147 v H 215. 4R 9-29-97.

The ef1'eetive Jute is ret by vrctinn 222 of I18 2 18.
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§ o71t.01.1 'GNXA'1'1qN 7.SO

§ .5'74L.0`jr Levy of tna; rute; exemptions.

iAYt I I Por tlee nsr uf thr ^,eneral recenue limd of the
state. nn ercisr tax is Itrreby Irkied un thr stnrut(e, ute, or
uther cunsninptiorr in t6is .ctutr uf tangihle personnL
prnhcrh• nr dir benefit n-ilizrd iu this state uCunlsenice
tnntitlad. T6r htc chnll be willrcted ac prmided in ct-ction
3739.0?5) (67:39.02.51 ut tlu Rreisrd Code, prue-ided tliat
un mud atter )id) 1, 21M):3. and on nr bcfore jnne .30_ 21N)5,
thr imtr n( the tax shall be six Ixr cent. On und iJter )u{Y
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USE "r.AX; STORAGE TAX § 5741.02

1, 31N)5, the rate Of the ta sh.dl Iw., five and one-h:df per

Cent.
(2) In the ciLte of the lesse or rental, with a flxed term

of inore than thitty days or an iudefinite term with a
inininturn period of more than thirty d-ays- of any motor
vtshicles designed by the manufactnrer to carry a load of
not inore than one ton, w;ttercaaft, outboard motor, or
aircraft. or of any tangible personal property, other than
motor vehieles designed by the maiufactnrer to carry a
load of nrore thnn one tou, to be used by the lessee or
renter primarily for busiocss purposes, the tas sbail be
collected bv the seller at the thne the leuse or rental is
cnnsumnwted and shnll be craictdated by the seller on tlte
basis of the total amount to be paid by the lessee or renter
umler the lea.u+or rental agreement. Ifthe total arnount of
the considerafton for the lease or rental includes :unourrts
Iltat are not c•alculnted nt the time the lease or rental is
eietuieci, the tnx sh.dl he calenlatcd and colletted by the
seller at the time snoh amounts are billed to the lessee or
renter. In the case of an open-end lease or rental, the tax
shall be calculated by the seller on the hnsi.s of_the total
amount to be paid during the initial frxed ternt of tlte lease
or reutal, and for each subsequent renewal period as it
conie.s due. As used in this division, "motor vehicle" has
the same meaning as in section 4501.01 of tbe Revised
(:rKie, and "wnteroraft" includes an otrcdrtve unit attached
to the waterc•raft.

(3) Except as provided in division (A)(2) of this section,
in the case of a transaction, the price of which consists in
whole or part of the lease or rentnl of tangible personal
property, the tux shall be ineasurcd by the instalimerds of
those leases or rentals.

t0) Each consumer, storing, asing, or otherwise c'nn-
smning in this state tangiblc personal property or realizing
in this state the benefit of any servic:e F>rovided, shadl be
liable for the tax, :md such liability shall not be extin-
Niished until the tax has been paid to this state; provided,
that the cnnsmner shall be relieved from further liability
for the tax if tlie tax has been paid tu u seller in accordance
with section .5741.fM of the Revised Code or prepaid by
ttie seller in :urorclance with section 5741.06 Of the
Revised Coele.

(C) The tax does not upply to the storage, use, or
cnnsnntptlon in this s-tate of the following described
tangible personal property or senices. nor to the storctge,
nsr, or cnnsnmptlon or beueflit in this state of tangihle
personal property or.services purchased uncler the follow-
ing desc•ribed circunutan(es:

L 1) 6Vhen the sale Of property or ietvice in this state is
subject to the excise tax imposed by sections 57.3901 to
5739,31 Of the Resised C«1e., provided said tax has been
paid;

(2) Except a pmviclcd in division (D) of this section,
tangible penonal property or services, the ctcrlui,sition of
whicti, if made in (3hiu, would he a sale oot subject to the
tax imposed by sections 5739.01 to 5739.:31 of the Revised
Cxle;

(3) Property or serviees, the storage, ase, or other
cousumption of or benelit fmm wliich this state is prohib-
ited frmn [axing by the C'onstittnion Of tire United States,
laws of the United States, or tfie Constittition Of this state.
This esrmption shall not exempt irom the applictrtion of
the t;u imptsed by this section the storage, nse, or
coavnmptinn of tangible personal property that was pr-
rhrued in interstate comineree, bnt that hns c+rnie to rest

in this state, provided that fuel to he nsed or transported
in carr}ing on interstrHe annnterce that is stopped within
this statc pettding trunsfer fro7n one conveyance to ariotber
is exempt from the excise tux iinposed by this section and
section 5739.02 of'the Revised Cocle;

(4) "rransient nse Of tangible personal prnperty in this
state by a noiiresident tonrist or vacationer, or a nonbus-
iness use within this stade by a nonresident of this state, if
the property so nsed was pnrchased outside this state for
use outside this state and is not required to be registered
or licensed rmder the laws of this state;

(5) Tangible personal property or services renelered,
upon whic.h tu.ces have been paid to another jurisdictinn to
the extent of the amonnt of the tax paid to such other
jurisdictfon. Where the amomrt of the tax Imposed by this
section and hnposed pursuant to section 5741.021
1.5 7 41.02.1 1, 5741.022 [5741.02.21, or 5741.023 [5741.02.3]
of the Revised Code exceeds the amonnt paid to another
jurisdiction, the differenee shall be ,dlorated between the
tax imposed by this section and any tax impased by a
conntv or a transit aidhority pursuant to section 5741.021
(5741.02.1], 5741.022 [5741.02.2], or 5741.023 ]5741.02.3]
of the Revised Cnde, in proportion to the respective rates
of such taxes.

As nsed in this subdivision, "to-ues paid to ;mother
jnris<lletion" means the total amount of retail sales or nsc
tax or similar tax based upon the scile, purchnse, or tBe of
tangible persmral property or services rendered legally,
levied bv atid paid to another state or political subrlivision
thereof, or to the District of Culumbia, where the pay'me-nt
of strch t:uc does not entitle the taxpayer to nny refund or
credit for such paynient,

(6) The traiisfer of a used manufaMured horne ur used
mobile home, cvs defined by section 57,39.0210
[5739.02.10) of the Revised Code, rnade on or after

january 1, 2IX();
(7) Dnrgs that are or are intended to be di'stributed free

of charge to a practitioner lic•ensed to prescribe, dispense,
and administer dnigs to a human being in the cmcrse of a
professional pnutice and that by law inay be dispensed
only by or upon the order of such a pructitioner.

(-5) Computer equipment and related software leased
frorn a lessor lncated outside this state and iniRally
received in this state on behalf of the consumer by a third
party that will retain possession of such property for not
more than ninety days and that will, within that ninety-day
peritrd, detiver such property to tlte consumer at a location
outside this state. Division (C)(8) of this section docs not
provide exemption front taxation for any otherwise taxable
charges associated w)th such property while it is in this
stute or for any.subsequent storage, nse, or consumption of
snch property in this state by or on lwh.df of the, consumer.

(9) 1'angible personal property held for sale by a person
but not for that penon's own use and clnnated by that
person, without charge or other cnmpensatinn, to elther of
the following:

(a) A nonprofit organization operated exclusively for
charitable pnrposes in this state, no part of the net income
nf which inures to the Ix:neflt of any private shareholder or
indivirlual and no substantial part of the acmities of which
consists of carrying on propaganda or otherwise attempt-
ing to infhrence legistatinn; or

(h) 'fhis state or any political salxlivislon of this state,
hnt only if donated for exclusively public pnrpases.
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§ 5741.02 -GvtGI"1' H)N -782

For the purfxtses of did.siun (C)(l0) of this sectiuu,

"charitahle puryuses" h.cs the s:uue mennin(; as in ditision
03)l12) of seutiun .57.19.02 of thr Rertisrd C.x)e.

lD)'rlie tax applies to the ctorage, nse, ur utlier
c'unsu;nptian in this state crf tangible persomd prnpertv ur
se'n'ic'es, the ,¢''Inisitinn ol tvhiclt at the (lnte of sale tvrts
excepted nnder ditision (G) of sretion 57:39.t)1 of the
Recised Cxle from the tts intpnsed bv section 57.38.1)2 of

the Rvvised Crxle, hnt ahich has snhser{neldlv been
tempor:rrily ur permsneutly stnred- nse(l, or nl]tr•nvise
consuined in u t:aahle mmnner.

tE)il)(a) If :my tr:utsaetion is Cluimed to be exem>t
tnider division ( E) :dsectiun 3i-39.0 1 (rf the Recised C^x^e
or noder sectiun 57:39.02 of tlte Retised C(xle, tcith the
exaeptirnl of (litisious (I3)lJ ) to tt 11 or 28) uf sectton
3i:39.02 nf the Retised Cnde, the consinuer shull proride
to the sedler. and theseller sball obttin froln the c'ons(nuer,
n uertitiaate spccifyiag the rr;uon that the trausactinn is
not scthject to the lax. "Tlu• certi0cate sh;t0 he in snch furm,
and strall he procided aither in a hard copy 17trin or
electronic fortn, as the tae connnissiuner prescribes.

(b) A seller that ohtains a Pullv completed eeentptinn
certifiade front a cuusrnner is relieeed of liability'fur
enllecling and reinitting ta nn dny sale uuve red by that
cerYificute. If it is delerniiued the exenaptiun wac intpnsp-
rrly cluinted, tlte ccrusurner shnll lte liable fur awy tu.c dne
nn thnt sale nn(ler this chapter. Relief nnder this dhi.sion
frotn liability dcx-s not apply to an,v of the follocvittg:

(i) A seller that framhdentlv fails to cullect tnx:
(iil A seller that solicits consnnters to participate in the

itrdewfnl elaint of an exemption;
(iii) A seller thal accepts an exernptinn ccrtificate fruln

a consnnter that claints :m exemption based on who
purchases or vvho sells pmperty or n service, tchen the
snbject oi'the, transuetion snnp,ht to be covered by the
exemption eertificale is uctn:alv reneived by the consniner
at a locatinn opended Ity the seller in this state, and this
xtate has lIr.sted to Its web site an excutptitm vertificate
funn that c•learlv, :ntd allirmativelv in(iic•ates that the
ci-.umed exemptiott is nat available in this state;

tiv) A seller th;d acc•(yrts ian "enptSon certific;tte honl
a ennsarner who clain(s ti nnlltiple points nf nse exentption
nrlder (livivinn lD) of section 57:39,69:3 [5i39-03.3] of the
Revised C'rxle, if the itetn purchxsed is taugible personal
propvrtv, other than pretvritten computer softtvare.

(2) '[he seller +1ntH ntalntWn rerords, including ezetnp-
tion certificates. oi all sales nn which a cunsumer hns
claimed an exemptiun, nnd provide thetn to the tax

counnissioner on reyuest.
(:3) If uu cettiflcatc• is provided or obtaiued within

nioely days aftet' lbe date on trhiclt the trmuactfon is
eon.smmnated, it shall be pre.samed that the tmtx applies.
Failttre to have so uviclecl or nbtained a certificate sh>all
not preclnde a sel^n'er, within une himdred hventy davs
after the trLF eon(nri4.Sioner KiveA written notiUe of intelt to
(evv nn ,cs-+esslncnf. frnm either etxblishinK that tlte
transnction i.s nnt snbjeet to the tax, ur ubt;rining, in gaxl
I:ritft, a fullv completed esentption certificate.

(4) IF a lrmr.sactinu is rlairtit-d to he e,trmpt un(ler
divi.siou?Bl( 1:3) nf scv:tinn 5739A2of tlce Re,ised (:ndc.
tbe cradr;tetar shull uhhun rcrtificntion ni' the cl:tinte•d
exemption Irunt the cuntraclre_'fhis certiGcation sllall be
in additiuu to an exemption aertiRcate proc(ded by the
cnntmetur tu the seller. A contrnctee- that pruvides a
certiRention uuder ehis ditisinu sh;tll Ixr efeemed to he the

oonntnter nF all itetns pun$ase(i by the cnntractur nndrr
the ol.tint uFevemptinn, if it iv sub.erluc•ntly deterntinrd
that tlte eeewptioit is nut pruperlc' cl.dined. The certfReil-
tiuu shall he in snch fonn as thr t:u cununis>inner
prescribes,

tF) .-\ seller who ffles a petit(rnt lur reassessurrut con-
testing the ;r,ssessinent uf tnv on transnctiuns for witich the
+rller uhtained nu v:did exeniption certilic•utev, and for
Nvhich tlte selier failed to establislt that llte tr.wsuctiuns
.a•re not ,uhject to the tas (Iniing the nne-hm(dred-
ttveutv-thty' peiirxl allotved Inider d7vision (E) of this
St•CtiUrL ntaV presetit ttt the taX cD1n1111ssIUInT tt(hlition'al

r•N ide•nce to prnve that tlte transnutinns Nce•re rCempt. 'The
seller shull file such euidence witltin ninetv elavs of the
receipt bv the seller of ttte nutice of assessment. cxccpt
tltnt, upnn appiicatluu :mcl lur reu.sonable rause, dce tnx
cvnumissioner nuty extend tbc• peli(xl fur inbmitting sneh
etidence thirtv (Invs,

(G) For the purlwse of the proper administrntirm of
seatiuns 5741,111 to 5'11.22 of tht. Recised Cnde, and to
prevent the cvasion of the t.u herehy levied, it shall Ix
presnnted that any nse, starage, or other consuiuptiorl of
tartgihle persuual propertv in this state is subject to the t;uc
nntil the contrary is establi.shed.

(H) "Pne tax enllechYl by the seller from the consamer
tlnder this chapter is not part of ttie price, bnt is a t;tx
cv)Ilec•tion l`nr tlte benefR of the stute, and of cnnntie.s
Ic•vting an additional nse tax pnrsnant to seotion 5i41 7)21
[5741.02.1) or 57 41.023 [.5741.02:3] of the Revised Ccxle
und of transit authurities leying ;ut udditional nse tae
pm;suant to sc•ction 5741.022 [5741.02.2] of the Ret4sed
Ccxle. Except For lhe discottnt :urthorized mlder section
57-11_12 of the Revised C(xle and the effects of anv
rounding pnrsimnt to srrctian 570:3.0.55 [570:3A5,5] of the
Revisrd Code, nn lvr.wxt other th;tn the state or snch a
cornuty or transit nuthority shall (lerive any benefit from
the collection of snclr tltx.

IIISTOHY: oC § 3i46"26; 116 v Ptl1, 101, 4 2; tle v ptit, 346;
118 v 46; 122, v AOU; Burenu oP Code Bertsioq 104.33r 128 v
421(437) t6H 7-1-i6); 129 r 1164(1177) ( EH 1.1.62); 132 v S 338 (Efr
9.1.67); 134 v H 439(EfT 12-I0171); 1:3.5 v S 344(1'-trG2944); I3B v
H 694 lEH 1146-RI); I41 v H 683 tEH2-20.86); 144 v H 298 (Eff
84-91); 147 v S 142(8H3-:10-99); lJN v H 163 (F:f(9-31-911); 148 v
11612,J 1 (8iS 9"29.20011): b16 v H 283(EH 7-1-2001); 148 r H 812,
Q 3 (Ef( 7-1-21101); 149 r S 143. F:H 74-2003; 160 v S 47, 4 1, eff.
6-12-n3; 1 i0 v S A7, 4 3, cfT. 7"1.03; 130 v H tFS, 4 l, ctT. 8.2fi0.7; 1 i0
v S 37, 4 l, eH- 10-21-0A: L51 v 11 86, 4 101 Al, efT- 8.30-85, 1-1 {10;
181 v s 269, 4 1. etr. n-21-116; ISI v S 489, 4 1, eff. 9-21-t18; Isl v 11
291, 4 4 erz. 9-219-06; 132 v H 119, 4 101.01, etL 6^30.07.

"rhe riTective date is srt hv ^ 918.(R3 of 152 v 11 119,
'thc• prrxisions uf 4-`124.1n of 132 v fl 119 read in part as

tidlnws:
SEC'llON 424.117. Tlie Cenerul Assemblv. appllint; the prin-

riitle staled in dirision tHl of rectinn t:iS uf the 11e1iged Cnde
ihnt amendntents are tn he harmcmi/ed if rcasouxblv capAle of
timulMnenue operaliun. funts that the follo'ving stations. pre-
vented in dtis lwt .cs cnmpuvites uFthe vectinns ns amended hv the
atis indie•ated, are the resnlt6ng cersfun. uf Ihe xections iu ef{ect
prinr to t{u- etrectite d:.te ul'the seations as pr,-seuted in tltis nc•t:

Sretion.-i,1) UZ nf the tie;ised t bde as mnendcd hy I.IIh Sub.
I tH 241 cind lrn. Suh 5 R, 281) of the 126th (lenerul \ssem bly_

Tlie fintAnc* trt this sertlon talu•s effect :d the ssme time .cc the
sertinn mfereneed iri the finding rnkes rfPect.

711e e1Cc•ctive rlatrv is irt by lt 812.6i)_1:7 nf 151 v f I fifi,
"I'he (QTectire d:rte is vet I»' seetiun 5 of S.H. 47 l:rr) v-1
'fhe pruvtivions of ^ 10 1 tf.5.11. 47 : 1.5) v-1 read .ts Gtllnws:
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USE TAX: STORAGB TAX 4 5741.02

SF,(.TION 10. The .anerxlmerlts to xections 5739.021-
57:1}} 0*13, and 5739.0243 of the Revised Cerle by Aln. Snb. 5-B.
104 the I`ath Geneml 4u.eenlfely apply to le,ivr lvopnsed bv a
re•sohdiun :Idnpted Im nr after January ' t, 3(XM, +md dn not apply
to Iesrler pnll>,awd by a re.sohltiau adopted before that date.

The jn,nisinnz of § I I of S. B. 47 I511 v-) rexd as fullnax: .
SF.(:TiON I I Secifons 8. 7. 9, anr39 of this act intencl to delav

tlte srhedaled Juiv I. 304, effeetive date of sectimis 5739.1)2i,
57.19.023, .5 i J!1086.5739 (131. and ^i7=S0 (Y.i.3 of the Revised Cade
nutil jannan• 1, 311(N-

lhe pro.fsfons of § 12 nl SB. -17 150 v-I read as feillows:

SB(:TION 12 . This at is hereby dec-lared tn he an emergency
mc:unre nea•ssary fsr the immeeflate presenvtinn of the pnhlic

ptRce. health, and Sa12iVThe nASOrl.s hn' CIIch nOIY`Yfiltv iVe that

_niive duty rnilitary persnauet nlav face real economie har<Iships

while scniug their comihy and urgently oeed the finaneial rr-lief
prosided Iry the n•id pmpertv :md rmumGlehaed hnme tax
esten.sinns mrthorizcd by this Irc4. Therefurr, this :ret shall i;o intu
inlmediate e4fect.

"fhc pracisiuns of § 1:34.11 uC F[,13. 95 (IS(l v--) read As
Fnllnws:

SF.CT1O^I I3L1-1. That Sectien J nf 1m. Sub. S.R. 14:3 of thc
I4ith Cenernl .Avsemhly be amended to rvad as fnlluws:

"Sec. 3. Seviione 539.11:3, 5739.1'2,i741 02, and 5741.12. and
lidsion il)(7) of vectinn 5741.01 af the liesdsed Corle, as
Inlended hy Am. Sah. .S.R. 1$1 of the 12Ith Crneral assembly,
and seetions :305.73, 5703.65, 5739.04, 3i39.06, :3741.05. and
-5741OH of the Revised Gtde xf enncted bv .11n. Snb. S.B. I6'3 of
the 134th (:enrr:d Assenbl}', shall take effect jnly 1, 24H}'3.
tiectians.i';39.tT21,.57.39.023. 3719-1120, 5739D3 1..md 57.32033
of tho Re-vised Code, as amended hv Tln. Sub. S.B. 143 rrf the
12 ith (leneral dsselrihlv, shall take elTeet Janueuy 1, 20(44."

'The prosi.tioas of § 158. 11.11, 'A5 (650 v-). reud ru follows:
.SE(1T(ON 158. (A) T11e +mrendnlent by this vat of sections

)6501), 902.11. 4951.20..5703(152, 5739.01, 5789011, 67391112,
39.02, 5739.IF25.5:39.f13, S;aA.0:12, 577AA:f3 lin tiectiuu L nf

this uct ). 5719.12, 5719.131. 57119.122, 5739.17, .57-39.21,.57-01.01,
I,tl 112.:md 574t_I31 of the Revised Gxle applv un and after
Jnh• 1.20113.

Effect of arnendments

I52 v li 119, ef7eetice June 30, z(q7,deleted lC g9), pertainin); to
cigarettes thot hure a whnle.sale vulae of thrce handred drJlari
or les, and redesignated the retnuining snbdivisions acrnrd-
iuGlv.

151 v H?94, effective Sep(ember ?B. 201)6. avreeted intrrmJ
refrrences and mnde minnr ctv6stlr cPumGes-

I51 v S?BA. rlie( ;tive Septrnlber PI, 21X6, ¢dded (C) r 10): and
made minor ivlisiic ehan2es.

Ibl c tt fifi, effective June :30, 4005. except the amendments to
: E), etTectice January I. 2tX)F'i, insertxl and nne-h.df' in
IAIt 1): ;edded (C)(9): ;nrd rewrnte 1 E).
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1 5741.08 T.kkITION

§ 5741.1Q Refunds.
ftef sncts of h3xes p:ud pursnant to this chapter by a seller

or consnmer i1leg.illy or erroneonsly shall he made in the
saine manner as refnnds are ;nude to a vendor or con-
sitmer nnder section 5739.07 oF the Revised Code.

HISTORY: 1-19 v S 200. Eff 9-8-2(1!)2.

Analogoux to former RC § 37a1.10 (GC § 354fi-32; 118 v PtH,
ll)l, § 8; 110 v PtH, 346; Bureau of Code Reviviou, 10-1 i9; 125 v
440; 127 v 180; 129 v 11840l79); 131 v 1386,132 v H 919; 135 v R
26 1;3.35 vH288;133vS344;136vH.1;137vS221;141vH20 l;
141 v H 583; 144 v 8,3b8; 147 v H 215; 119 v H 94), repealed 1.19 v
S 200, 2, efl 9-0-2002.
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TAXATION 750§ 5739.08

§ 5739.07 Refisnds to reodoe or con.
sumer.

(A) The tax commissioner shaR refund to vendors the
amount of taxes patd illegatty or erroneousfy or paid on
any iIlegal or erroneous assessment if the ve^r has
not been reimbursed from the consumer. Wben the
illegal or erroneous payment or assessment was nat paid
to a vendor but was paid by the consumer direetly to
the treasurer of state or an agent of the treasurer of
state, the tax commissioner shall refund to the con-
sumer. When a refund is granted for payment of an
iIlegal or erroneous assessment issued by the depart-
ment, the refund sball inchule interest as provided by
section 5739.132 [5739.13.2J of the Revised Code.

(B) The taz commissioner may make a refund to the
consumer of taxes paid illegally or erroneously if the
tax has not been refunded to the vendor and any of the
following circumstances apply:

(1) The consumer is unable to receive a refund from
the vendor because the vendor has ceased business;

(2) The vendor is unable to issue a refund because
of bankruptcy or simflar financial condition;

(3) The consumer receives a refund of the fult price
paid to the vendor from a manufacturcr or other person,
otherthan the vendor, as a settlement for a compleint by
the consumer about the property or service putchase^.

(C) Applications for re6md shall be fded with the
t:u commissioner, on the form prescribed by the tac
commtssioner, within four years from the date of the
illegat or erroneous payment of the tax, unless the ven-
dor or consumer waives the time limitation under div[-
sion (A)(3) of section 5739.16 of the Revised Code.
If the time limitatlon is waived, the four-year refund
hmitation shall be exended for the same period of time
as the waiver. On the fdingof an applicatlon for refand,
the commissioner shall determine tjte amount of refund
due and cer6fy that anmunt to the director of budget
and management and treasurer of state for payment
from the tax refund fund created by seetlon 5703.052
[5703.05.2] of the Revised Code.

HtSTORT, C.C 1 394" 1te yP1H. 30l. { S; 11e ,77; 1 ts r
1&e/ 110, ptH, ft 11e v 1'I11, 313t 124r 117; liYrsw <f t:ode
Re.Ha04 l0441t itd r 140 (HtF 10-16-S3h 120 v 421 (EH 7.t.
S9h IgY r 11E1 l6H 1.iMh 131 v 1379 (Eff 1 t-9-s6h 132 . H
919($H 121ibTt; 135, H Yel (i$ i13-74h 135 v H 08 (EN
T-lf.74h 136+ S b{{ (HH e-S4741y 136 r H 1(HR61S-7511 137
19 421 (Eff t 1-l3-771; 13q vH 1(8H d-Rbi)i 141 v H te1 (EH +
7-1-A511 141 r H Stt3 (1;H 3-404e)t 142 v H 274 (Eff 7-2047h
144 r S 338 (96 1-15-Oh 117 v H 213. EH 9-49.Y7.

'17u eiiectfva dafe 1s ret by netlao 224 of HB 2IS.
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751 SALES TAX

[65739.07. ^ §5739.071 r^ re•
fond for pstrvidan elechonie in[orcnatton sar-;
vlce..

(A) T7te tax commissioner sha0 refund to a providen,
of electronic Informatioa services twenty-five per centl
of the tax it pays pursuant to tltis chapter or Chapter
5741. of the Revised Code on purchases made on or
after July 1, 1983, of computers, computer perlpherals.,.
softwnre, tebecommuntcatfons equipment, and similar:
tangible personel propetty, primarily used to acquire,
process, or store inforntation for use by business cus-
tomers or to tnrnsmit or dCsseminate such information
to such automer:, the services of installing or repairing
such propetty. and agreements to repair or maintain
such property. Appiications for a refund shaIl be made
in the same manner and subject to the same time limita-

j 5739.07.1
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§ 5739.07.2 TAXATION

tions as provided in sections 5739.07 and 5741.10 of ,
the Revised Code.

(B) An electronic information service provider that
maintains direct payment authority under section
5739.031 [5739.03.1] of the Revised Code may (ist on
the return and pay tax on seventy-five per cent of the
price of e9uipment, services, and agreements described
under division (A) of this section in lieu of seeking a
refund as provided in that diviston.

NISf6M 145 v N 13R PAf 7-1•93.

Yat anabgaq to lermvr flC 15739,07.1 ( I$8 v I I84i 130 v
1358), repe" 138 v N t. }!. eR 6t1A.

752
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765 SALES TAX 4 5738.13.2

[§ 5739.13.21 4 5739.1321ncereat
on unpaid tax or refund.

(A) If a tax payment ortgtnally due under this chapter
or Chapter 5741, of the Revised Code on or after Janu-
ary 1, 1998, is not paid on or before the day the tex is
tequin-d to be peid, interest shall accnie on the unpaid ^
tax at the tatepar annum prescribed by section 5703.47
of the Revised C,ode from the day the tac wasroq uued.
to be paid until the tax is paid or untd the day an
sssesarrtent B issued under section 5739.13 or 5739.15
of the Revised C.ode, whichever occurs first. lnterest
shall be paid in the same manner as the tax, and mav
be collected by as.sessment.

(B) For tax payments due prior to january 1, 1998,
interest shaR be allowed and paid upon any refisnd
granted in nvspectto the payment of an iilegal orermne-
aus asussnsent issued by the depsrtment for the tat
imposed under this ehapter oz `halrter 5741. of the
Reviscd Code from the date of the werpayment. For
taxpayme nts due on or after )anusry 1, 1998, interest
shall be ollawed and paid on any refund gfastted pursu-
ant to section 5730.07 or 5741.10 of the Revised Code
from the date of the overpayment. The interest shall be
computed at the sate per annum pseseribed by section
5703.47 of the Revtsed (.̀ork.

HI8106T: 135 r 0 !de (EN 7-tL74): 139 v S 510 iEQ 455-

62h 147 v e l16. B8 a59.97.

The etTectiae date is set by secdnn 222 of HB M.

See pmvisiuos, 1213 of HB 215 (147 v -) following RC
15728.09.
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797 USE TAX; STORAGE TAX

§ 5741.10 Aetund to reller or ooniumer.

The tax commissioner shall refund to seQers the
amount of tax levled pursuant to section 5741.02,
5741,021 [5741.02.1), 5741.022 [5741.02.21, or
$741.023 [5741.02.3) of the Revised Code paid on any
illegal or erroneous payment or assessment, where the
seller has reimbursed the consumer. When such pay-
ment or assessment was not paid to a seller, but was
paid directly to the treasurer of state, or the treasurer
of state's agent, by the consurner, the treasurer of state
shaA make refund to the coruumer. When such a refund
is granted, it shull include interest thereon as provided
by section 5739.132 (5739.13.2) of the Revised Code.
Applioations for refund shall be filed with the tar com-
missioner, on the form prescribed by the commitsioner.
within four years from the date of the ' al or errone-
ous payment of the tax except where e vendor or
consumer waives the time Umitation under division (C)
of section 5741.16 of the Revised Code, in which case
the four-year refund limttatton shal{ be extended for
the same period of time as the waiver. On filing such
application, the commissioner shall determine the
amount of refund due and shall certify such amount to
the director of budget and management and treasurer
of state for payment from the tax refund fund created
by section 5703.052 (5703.05.2) of the Revised Code.

fllsrOSY: ae i 3546.'W 116 r Ptu 101. f& 11e v ntt. 34e;
Buraee of Code Sei6toa, 10-1-53:186 v 440 (Eff 10- 18351:127
v Ib0 (Eff 9-7.57h llS v t1"117Y) (Eff 1-1-84} 131. t386 (Eff
11A451; 131 v H 819 (ER 1b1247); 135 v H 1$1 (PJFB.1S-74)h
135 1 H t56 (Eff 7-22.74); t36 v S $M (EQ 6-iF74k 138 v H I
(Eff 8-19-75)t 137 v S 221 (E6 114347). 141 v H 201 tEtr 7.1-
b'JT. 141 v H 567 (EHl-SU-8b1: 144 v s 368 (E1f 1.15-93); 147 v
H sls. EH8Jaa7.

See provisions. 1213 of HB 215 (147 v-) fopowing RC
S 5728.09.

§ 5741.10.1
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1 7 41 1994 SUI'PLEMENT § 5739.10.1

§ 5739.07 Refuod by tax tomtninioner; lo-
cal tax refund fund created.

The tax commissioner shall refund tn vendors the•
amoemt of taxes paid illegallp or erroneously or paid
on any illegal or erroneous assessment where thi•
vendor has rurt reimbursed himself from the cem-
sumer. When the illega! nr erroneous payrnent or
assessmcnt was not paid to a vendor Inlt was paiel
by the cvnsumer directly to the treasurer of state,
or his agent. he shall refimd to tlte consumer. When
a refund is granted for payment of an illep,al or
en-cmeous assessnlettt issued by the departmerlt, tllv
refund shall include interest as provided by section
5739.132 (5739.13.21 of the Revised Code. Applica-
tions for refund shall be filed with the tax commis-
sioner, on the form prescribed by hirn. within four
years frum the date of the illegal or erronemis pay-
ment of thc tax excrpt whem ttn• venclar or can-
saener waives the time limitation untler diviston
(A)(3) of section 5739.16 of tbe Revised Codc. in
which ca.w the fonr-vear refnnd limitation shall he
extendad For the satta, period of time as the waiver.
On tlle filing of an application for refund the com-
missioner shall determine tht• amount of refuntl dnc•
and certify that amount to the director of budi;et
and management and treaxurer of state for payment
frotn the tax refund fimd created by section
5703.052 15703.05.2) of the Revised Codo.

HIGTrIRYa CC t SS4&R; tI6 r Pttl, 308, 118. 116 v 77; 116
v 466; 116 v Pt11, 69; 116 v Ptll. 3¢3; 121 v 147; fi^u of C.udt
Bevidw1- l0-1-57; 125 v 440 (Eff 10.1663); 1311 v 441 (Eff 7-1-39):
129 r 1164 (Eff 1-1.62); 133 v 1379 (Eff 119-654 132 r H 919
(Eff I2-12-67); 135 r H 261 (Eff 6- 13-74); 136 r H 359 (Efr 7-42
74)p 135 r 5 544 (Eff 841-74); 136 v H 1(Eff 613-7S)t 137 v S
221 (Eff 11-L177); 130 v H 1(ER 6+'S-SI); 141 v H 401 (Eff
7-1-65); 141 v N 583 fElf 2-Y686); 143 v H 474 fEff 7-20-67); 144
v S 336. EIC I-15-93.
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179 1994 SUPPLEMENT § 5739.10.1

(§ 5739.07.1] § 5739.071 Partial re-
fund for providerf of electronic information ser-
vices-

(A) The tax commissioner shall refund to a prn-
vider of electronic information scrvicrs twentv-Iivc
per cent of the tax it pavs pursuant to this chaptrr
or Chapter 5741. of the ReviscYl Ckxk- on purchases
made on or after Jrdv 1, 1993. of cnmpnters- crrnm•
puter peripherals, softwarc, telecrnmm^nicatimu
eetnipment, and similar tant;ihle txrsemal propertv,
primarilv used to acynirc, process, or store informa-
tion for usc hv business custorners or to transmit or
disseminate such inf'errrnation to snc4 custnmers, the
scrvicti-s of installingor repairing such property, and
agreements to repair or maintain such propert p.
Applications for a ref'und shall he made in the samr
lnanner and subjett to the sanu• time limitations as
pmvided in sections 5739.07 and 5741.10 of the
Revised Cexle.

(B) An eleMronic information servicr provider
that maintains direc4 payment authority under sec-
tion 5739.03115739.03. 1) of the Revised Code may
list on the return and pay tax on seventy-five per
cent of the price of equipment, services, and at;ree-
ments described under division (A) af this scxtion in
lieu of seeking a refund as provided in that divisiorn.

NI.YTORT: 143 v H 132. Etl' 7-1-93.

Not ►emlaptmi to (wwr BC 4 5739.07.1 ( IR9 v 1I84e 130 v
1356), rop**bd 136 v N 1, t Y, el!l-17-75,
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5739,13.2 TA'iAl'fON 670

[§ 5739.13.21 § 5739.132 mterest
on urrpaid tax; interest on refund for illegal or erro-
nenus assessment.

(A) lF the tax itnposed by this clrapter or Chapter
5741. of the Revised Cocie or any portion of such
tax, as cleterminerl by the tax eomniissioner, is not
paid on or before the thirtieth day after service of
the notice of assessment as provided by section
5739.13 of the Revised Code, such unpaid amount
of tax shall bear interest as of the thirty-first day
after service of the notice of assessment to the date
of payment. 'rhe interest stlall be coinputed at the
rate per annum prescribed by section 5703.47 uf
the Revised Code. 3neh interest may becollected by
assessment in the nianner provided in section
5739.13 of ttle lievf.sed Code. All interest collected
by the commissioner under this section .shall he
paid to the treasurer of state, and when paid shall
he eons7deed as revenue arising froni the taxes inl-
pased by this ehapter or Chapter 5741. of the lie•
vised Code.

(B) Interest .shall be allowed and paid upon any
refund granted in respect to thc payment of an ille-
kal or erroneous assessment issued by the depart-
nlent for the tax imposed under thi,s c•hapter or

Chapter 6741. of the Revised Code from the date of
the ocevpaymcnt. 'Phe interest shalt he eomputed at
the rate per annrnm prescribed by section 5703.47
of the Revised Code.

HISTONY: I33 v 112,58 1Eff 7-2274); 139, S 570. 1?ff 6-25-82.
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j 3741.04 PAC:E'S OHIO REVISED CODE ANNOTATED 196

§ 5741. 10 Rafuml by twx oomminioner.

The tax commissioner shnll refirnd to selle» the
amount of tax levied pumraut to section 5741.02.
5741.021 157,41.02.11, 5741.022 [5741.02.2), or
3741.023 f5741.02.31 of the Reviscd Code paid em
any illegal or e•rnmmos payment or assessment,
vhere the seller has reimbursed the c•onsumer.
W6en sirch payment or assessment was not paid to
a.eHer, hnt was paid directly to the treasurer of
state, or his agent, by the cvrnsumer, the trcasnrar
nf state shall make mfund tu the c»nsumer, When
cnch ref'und is granted for payment nf an illegal or
crrnneons assessment issnctl by the tax commis-
sinner, such refnnd shall include interest thereon
as pravided by section 5739.132 15739.13.21 of the
tievisad CGXIc. Applications fi>r ne6md shall be flled
with the tax commissioner, on thr lbrrn prescribed
bv hini, within fieur vears fmnr the date of the ille-
gal or t•rn» uYlns pavment of the tax except wherc•
the vendor ur consuener waives the time limitation
nnder division (C) of sectinn'a741. 16 of the Revised
(:exk. in which cax the frmr-vear rt•firnd limitation
chal he, extended for the same periexl uf tiene ns the
waiver. Orr filinK sttch application, the commis-
sioner shall cletermine the amromt of rcf'und tine
and shall certify cnch ainunrtt ta thc dirrctor of
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19, 1994 SUPPLEMENT § 5741.12.1

hndt;et mul lnana};enxnt and treasurer of state fi>r
payrnent fmm tlre tax refund fund created hy sec•
tion 570:3.0.52 [5703.05.21 of the Revised Ccx3c.

HISPORYa GC. § 554Bd2; 116 v Ptti, 101, § By It6 v P1H,
146; Bwaau uf Co& RavSrinn, 16157; 125 v 440 (EII' 10-16 '•f.7t;
127 v 150 (Efr 0-747): 129 v 116411176) ( Eff 1-1-62); 181 v 130

( Eff 11-e-65); 172 v H 619 (Eff 12-(2-67); 135 r H 261 (ER6-13-
74i; 195 v11 258 (Etr 7-28-74): 136 v 5 544 (Eff 6-49-74); 136 v
H t(Etr 6-13-75): 137 v S 321 (Eff 11-l9-77); 141 v H 201 (Eff
7-1-6E); 141 v H 583 (Eff Z£6-86): 144 v S M. E(f i-1'59.9.
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57tIS-9•-!5 ullfi) ADknNtSrRALrtvB cuUE 1372

5703-9-46 Sales and use taxes: automatic data
processinq, computer rervices, and electronk in-
fOrmutitln YerYil'es

(A) As uvJ in this rule:

1 I)"Automatic data pr^k'e>*mg meens:

{a) I'ri><'es,mg nthcrti Jatu. ntcluJing all aatrtities inciJcrn iu
pnvemtng of data +uch a.s ktypurKhing, kcyHrnkc rcufit'atiun.
ronrrangmty or -rxting of prcviuusly Jr,<wnenteJ Jata for Ihe
parprx: rd daia vntry ,n .rutnm,nic pnpc„ang, chunging ihu
nrcJium un which J:na i, 3urcJ, anJ prcparrng hu.meES Jn.v-
rncntLc ,uvh .ts rcpnrts, rhCcks. ot hips. wh¢thet ihcw: aeiniues are
June hy onv pon,m ar"rer.d fxrvrn,. or

lh) 1'rmiJing acYtN Ny rny meuns ta crrmpuler ryuqnncnt Rq
tltc purpr^su uf pntccssing d;da.

t2) t'nmputer,eni.ev" mu:nis:

i.t) Speenfyutg cnnrp,drr h.udwnrc :vmiern:ruuns. ahich re the
,rnlrc nf in,truihng uihef, in th< prnpar 'ctup, urt.Jlaur,n. arut
,errtup nf mml.uwr IrarJwarc.

(h) ti,aluatmg tcchnic:d pnxrs+ing ehatuctcrntia,. which is ihe
-cni.e,d resieuutg u:,ling oronmrwise . nrertaining th<,yxra4
mg copacity or char.rctcriaics of cumpw<r h:uJwarc nr ,yctcros
.,,flware. It J.x, nor indudu cundueting la:oihdity viuJies ur
.m:dy+is uf harJwtrv ur^uftware nccJs ur .Jlcrn:uiws:

(c) C'innputer prtrgrantming, which is. far purpn,Is of the
Jrfinitrun of 'mmputer vniccs.' ihu wnice uf writing, chung.
ing. Jchul:ging, ur installing y.icros suf(wure: ou

iJ) I'raining lumpwer prugrammen .rnJ opvr:nurs in the up.
a:niun and use of eumputer ryuipment anJ its ystem software,

t'umputr:r w:rvieus must he provided in .nnjunenun with and to
,uppurl the .alc. l¢asa. ut npcratiun ot Iasahlc computer cyuip^
inent ur,y^rtcros to fall within the ,.rrpe uf ihis rule.

(3) "filectnmic information +ervices" ha, the ,ame rncaning as
in divisitm (Y)(1)(c) rrf section 3739.111 of the Itowiccd C'nrle.
"Illectrunie infunnutiun +enice" In iudes uch services ax priwid.
ing Internet ocaas. providing :ucoss to dntuhasc infarmzliun, anJ
prtrviJing:uccss to eluetrunic mail systeins.

(4) "Systems snftware" includes ,ill progranrming that cuntnAa
thu basic operations of Ihe cmnputer. uch us arithmetic. logic,
cnmpilation ur similar funetions. whether it is an integral part of
the computer horJware or is cuntaincd nm magnetic disks ut
other storage media. "Systems soflware." sulely for purposes nf
Chapter 5739. and 5741. uf the ftevixd C'rde heeause of Jivision
(Y)(Z)(e) of ,esYinn 5739.01 of the Rcvised Clule, does not
include ippiicmiun wftwnre programs thut are intended to per-
farm businuss functiuns ur cuntrut nr monitor pn><esaos.

(5) "t'ersrmaf and professional uxrvices" hus the same mcaning
ru ia division (Y)(3) of sectinn 5739.01 of the Revised Gnie.

(6) "ProviJer". for purposes of this rule, rneans a vendor or
veller who provides ur supplies aaaomatie data processing, com-
prncr +crvices, clectronic infurmatinn senices. or personal or
prufessiunaf scrvices for a cunsiJerutiun. and "provisinn" means
the sulL' of Yrrch services.

(7)'-F3usines3' lneuns the ^mgr,ing cunJur:t nf anmmerc{af,
rnanufattunng. mining, agritvlture. pruPessirxrai, survice, ar,imi-
lur mterprise. whethcr nr not the p:rsnn or persons cnmiw;ting
,uch enterprise nre firr-prnfif ut nnnprufit cntitiea amf inciuJes
any :u9ivity engageJ in hy any per.um with the object of gain,
br.nofit ur aJvantage, either direct or imfirect. Business dcnwa not
include rhe uctivity uf:m imiiviJuaf in nwnaging and investing the
indiviJuaf's nwn funds.

(1i) por purposes of ('haptcr 5739. and 5741. uf thr Revisutl
U rde:

(1) fhe provision of auturntdic Jma pn>vtssing tiervices. com-

puter w:rvice+. or aketrunit' (nfnrrnatian aenicus in this smte h!r a
OnisiJerafinn hrr use in huliness hy the c'un5umCr is n,ale that is

,uhjcct to thc ':dus ms.

(2) I he receipt uf Ihe fxncfh ,rf (ho+c xnicas m this tate for

use in Irusitmss hy ihe <un.urncr amsututes a uu; ,ubjcct tn the

u`c I.rx.

(3) When a tt;msa.aiim inctudcs lhc pnrvi,i,rn of .mlomatrc

JaCa prrx'e„Ing. cmnputer ,ervlce,. nr cICclrolllC infutmnuun

,Cn IlCtll

(a) Iltc true ibjcct nf thc ir:nr..niiun u the rcccipt of euto-
m.uic data pnwes.ing, enmputet 'rvIcm, .rr ctcctranio ntfurma-
non v'nires if ueh ,arvires rcnder a.igmfr.anf hanefu tnr ihe
um.umcr;

th) Ihe inre .ihject ,rf ihe ir'.mnactirrn is tha rvropt nl fxnuna!
,u prnlv,yan:d wrniee, lu which the .miomauc 111fa pnmrs.ing.
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I373 SALES AND USE TAX

cumpntcr ervtcn. or electr.mrc inlunnatiun v:mcus arc merely
incldenl:d or .upplcmentxl if:

(i) 1he autumutic data prexen•ing..nmputer +ervices. ur clco-
Iruale tn(urmatiun ^crvrcec are tnerely utt6ted by the pnntder in
the ixrformance ur dchsvry of such fwrsunal nr prufcsiional
vrvicas;

(ii) ihc fa:neflt .uught lo he rccencd by the c.msumcr is the
per>tmal or pru(e*.utnal servtce; or

(nf) lhe autumatw dala pnncsstng, computer.ervtccs, or clee-
rrnnic infurmatian scrviacs Ihemxtvcs pravide nu significant hen-
Q fit to r he cnrtw mrr.

( 4) A trensaaion may include .eparjbfe cmnp.rnents such that
the rnte ohjecf tH rme nr more epararuly tated cumpunents is
the rcceipt of automatic data prtKcssing, annpu[er serviccs, or
clectrunic in(nrmatlon wrvices and the true object of any nther
apar:ucly •t:ued components is the reu:ipt of pursunaf and
pro(ezslunul services of ckmscyuenti:d tangthle pentmul pn>p<rty
or nther taxable Krvtcea A tranwtctiun epar:rMe in this manner
is a"mixed trunsectirnt." fhe carious components of a mimd
vansaction hall he >..•paratcly stateJ in the cunum:t ur initial
bdling and the price •tpplicahle to cuch component +hnll similarly
he separated. It ^hall he suffici<nt fnr purprncs of lhls ro(e to
separate <umpnnentc tn the extent they are separate calegories
under section 5739.0Ilf3) of the Ruvisad QiJe. Such categories
includc. hut are not limited to. all tangible personal pruperty; 411
repair and iturallatiun services; all personal and professional
services; and all autumutic data processing, cumputcr services,
and electronic information xrvices.

(5) The provislon of computer urvices for consideration is a
sale, regardless of whether the proeider is ulso a vendor uf
,x,mputer eyuipment or wirtware and regardkss of whether the
wurk is performed on or off the premises nf the cvnsumer. and
whether the per.wn performing the cervice acfs under the imme- ^.-
diute supurvisiun of the provider or the consumer. Services
performed by an employee for the employer are not salea.

(C) Every person in this state who is making sales of automatic
data procussing, camputer varvices, or electrunic information
services for use in husiness must he licemu:d pursuant to section
5739.17 of the Revised Code. kvery person outside this *tate
who is prnviding automatic data prrxx:Wng, eomputer services, or
clectrunic information wrvices in this state, and who hus eubstan-
lial m:xus with this state :rs provided in division ( EI) of seciinn
5741,01 of the Rev(sed Clnle must he registered :u a seller
pursuant tu scction 3741.17 of the Revised Code,

(f)) For purposes of C'hnpter 5739. und 5741. of the Revised
('rx1e, the pnwision of automatic data processing, computer
s,;rvices. ur electronic information services does n ot constitute
manufacturing.

tL) A prewider u( autumutic Jata pmcessing, computer sur-
<ices. ur <lectrunle information services may daim exemption un
purcha.us of automatic duta prrxessing, compnter service.s, or
electronic information servicus when Innh the fo(lowing are met:

(1) Ihe purcha.sed service is an infegrul part of the autumafic
data pnmc,,,ing, rompufer wrvice, ^rt electronic tnfarmatiun r'er-
viitn bcing pnrvidcd; mn)

(2) fhe tnta( uxit of the purchased +crvice wdl tz indudcd in
he price 4 Ihe wrvice provided.

(P) A pruvider u( aufolltanc daia pnxe+>tng, .umputer ^er-
,ices. or .lectrunic m(nrmatum r•rvrces m.ry Jaim re>ale on any
purchase n( tangihle personal prnperty thut is or is to he trans-
friraJ permanently tu the con+xunur of the ervt<e as an imegral
part of the per(nrmance of the vrrvire.

(fl.Sl'nRY- 2001-04 at(N (>,r,m #10 fRdi), dl 5-rr7Nt I`M)22)
t7,1fR 116.)(.t), /J t-r)-V7; 1992-YiU.17R 9J4 (.!•). Fff 12-2.f-
'12l !'I,Y.L,yry 1N(R 452 ff:6 .ff 11-i-47

RC I lu n32 tule reslew J;ne(,) Picmpi

Crrrse Reterences

5701-4-17

13C 5703 tYS, Rwcrr, uu4.a aaW funcrwn,rf taa tummisci,ux;r
R(' 5734111. 1)<6n4nuna
It('S73'Ip2.Icv)oAtaw purposwc .ule: crcmptiam
R(' 1734071. Re(andx rv eleclrunk ntfurmxmm service prmrAcn
NC'St79i).Raunwl<slu',nxe; applicati..n; fce: what:unsritmesretaml

caubhshmemc trnnsmnt +nd limn.d ^endun
H(' 5141 62. Lvsy of t.un rnle; eacntpt4IDs
RC' 3731 12, lirgnrreriun,,f.olfars u{th ou nxnmi siuncr
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877

Printed Version of
Amended Substitute House Bill Number 215

Legislative Clerk's Notation

Pursuant to H.J.R. No. 13 adopted by the House of Representatives
on June 18, 1997 and the Senate on June 19, 1997, Am. Sub. H.B. No.
215 was hand enrolled as an emergency procedure in acaordance with
section 101.53 of the Revised Code. Said Act was signed by the
Governor on June 30, 1997, and filed with the Secretary of State on
June 30, 1997.

A printed version of Am. Sub. H.B. No. 215 was later prepared for the
purpose of preparing session laws and public distribution. Under
section 1.53 of the Revised Code, the version of the Act enrol7ed by
hand prevails in the event of any conflict betweert it and the printed
version.

It should also be noted that although the Governor's veto message of
June 30, 1997, indicates that the Governor intended to veto language
in Section 4301.43 found on pages 547 and 548 of the enrolled bill, due
to an apparent error, this language was not boxed out and the
Governor's signature and veto stamp does not appear on the section.

Attest: Frederick E. Mills
Legislative Clerk

Ohio House of Representatives
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978

uvnEX
Am. Sub. H. B. No. 215

122nd General Assembly

Note: Boxed section numbers indicate veto by Governor Voinovich
Note: An asterisk {'} after boxed section numbers indicate only a

portion of that section was vetoed

Revised Revised Revised
Code Page Code Page Code Page

Section Number Section Number Section Number
Section 1 6 122.89 81 169.05 153

3.17 7 124.36 82 169.08 155
3.24 8 124.15 83 171.05 156
9.06 8 124.152 91 173.02 157

101.23 13 124.18 105 175.041 157
101.27 13 124.181 107 175.21 159
101.35 15 124.34 111 177,011 160
102.02 16 124.382 112 181.52 160
103,143 23 124.383 114 307.86 161
103.21 26 124.385 115 321.46 164
105.41 26 124.391 116 329.04 165
107.30 29 125.04 117 341.25 167
107.40 29 125.05 118 715.691 167
111.15 31 125.13 119 718.01 171
111.16 34 125.15 120 901.41 173
111.18 36 125.22 120 901.42 174
111.25 37 125.28 121 901,54 175
113.21 37 125.42 122 924.10 175
117.44 38 125.83 123 991.03 176
119.01 38 125.831 123 1309.32 177
120.04 40 125.87 124 1309.39 179
120.33 43 126.07 124 1309.40 181
121.04 45 126.12 125 1309.41 183
121.08 46 126.14 125 1309.42 184
121.37 48 126.21 126 1309.43 185
121.371 56 126.26 127 1310.37 186
121.38 57 127.16 127 1503.05 187
121.40 59 131.35 130 1503.141 190
121.52 62 131.38 132 1506.21 191
122.15 63 131.41 132 1506.22 182
122.151 64 131.44 132 1506.23 192
122.152 67 135.142 134 1506.24 194
122.153 68 145.73 136 1513.29 195
122.154 68 149.303 137 1513.30 196
122.16 70 164.08 139 1515.09 197
122.17 74 164.09 141 1515.091 198
122.18 79 169.02 147 1517.11 200
122.29 80 169.03 151 1555.09 201
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Revised Revised Revised
Code Page Code Page Code Page

Section Number

- -

Section Number Section Number

5711.32 7o'o'li 5733.32 872 5747.072 958
5 25.01 785 5733.33 873 5747.08 960
5725.18 787 5733.34 878 5747.11 964
5725.181 788 5733.36 879 5747.12 966
5727.111 789 5733.37 880 5747.13 966
5727.12 789 5733.38 881 5747.131 970
5728.09 790 5733.40 881 5747,14 970
5728.10 790 5733.41 888 5747.15 971
5729.03 791 5733.98 890 5747,18 972
5729.031 792 5735.11 891 5747.20 973
5733.01 793 5735.12 891 5747.21 975
5733.02 794 5735.121 893 5747.211 976
5733.022 795 5735.143 894 5747.22 977
5733.03 796 5739.01 894 5747.231 977
5733.031 796 5739.02 907 5747.26 978
5733.04 799 5739.024 915 5747.261 979
5733.042 808 5739.033 918 5747.30 981
5733.05 812 5739.07 920 5747.31 982
5733.051 819 5739.072 920 5747.32 983
5733.052 819 5739.13 921 5747.34 985
5733.053 821 5739.132 923 5747.35 985
5733.055 822 5739.133 924 5747.36 986
5733.056 823 5739.15 925 5747.40 987
5733.057 843 5739.17 926 5747.41 987
5733.06 843 5741.10 929 5747.42 988
5733.061 846 5741.101 929 5747.43 990
5733.065 848 5741.14 930 5747.44 992
5733.066 850 5743.081 930 5747.45 994
5733.067 850 5743.082 932 5747.451 995
5733.068 852 5743.52 933 5747.452 999
5733.069 853 5743.56 934 5747.453 1000
5733.0611 859 5747.01 935 5747.98 1000
5733.09 861 5747.02 941 5749.06 1002
5733.11 864 5747.025 942 5749.07 1003
5733.111 866 5747.03 943 5749.10 1004
5733.12 866 5747.054 946 5902.01 1005
5733.121 867 5747.057 946 5910.04 1005
5733.26 868 5747.059 952 6109.21 1006
5733.31 869 5747.062 953 6121.02 1007
5733.311 870 5747.07 954

SECTION 2. Pages 1009, 1010. That existing sections 3.17, 3.24,
9.06, 101.23, 101.27, 101.35, 102.02, 103.143, 103.21, 105.4 1, 107.30,
107.40, 111.15, 111.16, 111.18, 117.44, 119.01, 120.04, 120.33, 121.04,
121.08,121.37, 121.38,121.40,121.52,122.15,122.151, 122.152,122.153,
122.154, 122.17,122.18, 122.29,122.89,124.136,124.15, 124.152, 124.18,
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Am. SU6. H. B. No. 215 1828

Sec. 5739.07. (A) The tax commissioner shall refund to vendors the
amount of taxes paid iilegally or erroneously or paid on any illegal or
erroneous assessment wkere IF the vendor has not BEEN reimbursed
kitme)€ from the consumer. When the illegal or erroneous payment or
assessment was not paid to a vendor but was paid by the consumer directly
to the treasurer of state; or his AN agent OF THE TREASURER OF
STATE, he THE TAX COMMISSIONER shaU refund to the consumer.
When a refund is granted for payment of an illegal or erroneous assess-
ment issued by the department, the refund shall include interest as pro-
vided by section 5739.132 of the Revised Code. ^ieb6iee+s

(B) THE TAX COMMISSIONER MAY MAKE A REFUND TO
THE CONSUMER OF TAXES PAID ILLEGALLY OR ERRONE-
OUSLY IF THE TAX HAS NOT BEEN REFUNDED TO THE VEN-
DOR AND ANY OF THE FOLLOWING CIRCUMSTANCES APPLY:

(1) THE CONSUMER IS UNABLE TO RECEIVE A REFUND
FROM THE VENDOR BECAUSE THE VENDOR HAS CEASED
BUSINESS;

(2) THE VENDOR IS UNABLE TO ISSUE A REFUND BE-
CAUSE OF BANKRUPTCY OR SIMILAR FINANCIAL CONDI-
TION;

(3) THE CONSUMER RECEIVES A REFUND OF THE FULL
PRICE PAID TO THE VENDOR FROM A MANUFACTURER OR
O'rHER PERSON, OTHER THAN THE VENDOR, AS A SETTLE-
MENT FOR A COMPLAINT BY THE CONSUMER ABOUT THE
PROPEItTY OR SER V ICE PURCHASED.

(C) APPLICATIONS for refund shall be filed with the tax comtnis-
sioner, on the form prescribed by Mm THE TAX COMMISSIONER,
within four years from the date of the illegal or erroneous payment of the
tax eneeh6 wt&m,, UNLESS the vendor or consumer waives the time
Gmitation under division (A)(3) of:iection 5739.18 of the Revised Cnde: ++ ►
whiek eaerr. IF THE TIME LIMITATION IS WAIVEDL the four-year
refund limitation shall be extended for the same period of time as the
waiver. On t.he filing of an applieation for refundi the eommiasioner shall
determine the aenount of refund due and certify that amount to the cGrector
of budget and management and treasurer of state for payment from the tax
refund fund created by section 5703.052 of the Revised Code.
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Am. Sub. H. B. No. 215

5ec. 5T.39.132. (A) lr' A'rAx FAYMENT ORIGINALLY DUE
UNDER THIS CHAPTER OR CHAPTER 5741. OF THE REVISED
CODE ON OR AFTER JANUARY 1, 1998, IS NOT PAID ON OR
BEFORE THE DAY THE TAX IS REQUIRED TO BE PAID, INTER-
EST SHALL ACCRUE ON THE UNPAID TAX AT THE RATE PER
ANNUM PRESCRIBED BY SECTION 5703.47 OF THE REVISED
CODE FROM THE DAY THE TAX WAS REQUIRED TO BE PAID
UNTIL THE TAX IS PAID OR UNTIL THE DAY AN ASSESSMENT
IS ISSUED UNDER SECTION 5735.13 OR 5739.15OF THE REVISED
CODE, WHICHEVER OCCURS FIRST. INTEREST SHALL BE PAID
IN THE SAME MANNER AS THE TAX, AND MAY BE COLLECTED
BY ASSESSMENT.

APP073



Am_ Sub. H. B. No. 215 1832

4f the to& imyesed by Ekie ekefl6er or C! ►epber 674}. of the Boyieed
Gede or ar►y nerbiett e€sttek tew ee de6errrieed -by #,he 6sw ee^ieoie^ter; je
tmt p" art or before the 8hi;tieblt elsy eAer serv9ee of #M nebiee of
seeeeeelet+b as previded by seebier ► 6Q9:48 ^ ef bl+e FievieeE} Fede; eaeh
enpM4 seeettnE of ts* e+ha# hear tetereeE as e# the Ot:rbyfirai; 4e'y x€6er
eer*iee of Oee eebiee of naeenensent ta the deke of pa"e+ek- The interest
9Mei1 be eee^ s6 !he rs6e pe: s^ pres^ed b^ eee^ie^t 6?8244 e9
the ReYieed Gecie, £3xett inSerea6 "my be eelleeEed lay aeaeeere+ent +e the
man"et alrevidect ++r xee6ien bga8rld of tiee Iieyioe G94e, AH in>seree^
ea3ieebed hy the een+e+iseieeer tmder 814es eee6iea sheli I)e V+ae! to the
treeeurer of elate; a"d when peie} sd" be eeeeidered ss reYem^e erieiwg
€ran! 6he 6sites +^espeeed ^y !#^ie ei,sry^er er 4hapRes 644- of bhe iievised
6edes

(B)kx6eree^ FOR TAX PAYMENTS DUE PRIOR TO JANUARY
1, 1988; INTERES'T ahult be allowed and paid upon any refiand granted in
respect to the payment of an illegai or erroneous assessment ias.ued by the
department forthe tax imposed under this chapter or C,'hapter 5741. of the
Revised Code from the date of the overpayment. FOR TAX PAYMENTS
DUE ON OR AFTER! JANUARY 1, 1998, INTEREST SHALL BE
ALLOWED AND PAID ON ANY REFUND GRANTED PURSUANT
TO SEGTIQN 57l39.07 OR 5741.10 OF THE REVISED CODE FROM
THE DATE OF THE OVERPAYb1ENT. Theinterest ahull be computed
at the rate per annum prescribed by section 5703.47 of the Revised Code.
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Am. Sub. H. S. No. 215
1837

Sec. -5741. 10'The tax commissioner shall refund to sellers the amount
of tax levied pursuant to section 5741.02, 5741.021, 5741.022, or 5741.023 bf
the Revised Code paid on any illegal or erroneous payment or assessment,
where the seller has reimbursed the consumer. When such payment or
assessment was not paid to a seller, but was paid directly to the treasurer
of state, or #is THE TREASURER OF STATE'S agent, by the con-
sumer, the treasurer of state shall make refund to the consumer. When
such A refund is granted ferp"ent e€ezsilleTW eretaoneeseaaeeeemen5
ieeaed ly She ts* esrn^eeiet^er; saeh repan = IT shall include interest
thereon as provided by section 5739.132 of the Revised Code. Applications
for refund qhaII be filed with the tax comnussioner, on the form prescribed
by him THE COMMISSIONER, within four years from the date of the
illegal or erroneous payment of the tax except where the vendor or con-
sumer waives the time limitation under division (C) of section 5741.16 of
the Revised Code, in which case the four-year refund limitation shaB be
extended for the same period of time as the waiver. On filing such applica-
tion, the conmnissioner shall deterniine the amount of refund due and shall
certify such amount to the director of budget and management and trea-
surer of state for payment from the tax refund fund created by section
5703.052 of the Revised Code.
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za6z

The
Th-islsection numbering of law of a general and permanent

nature is complete and in conformity with the Revised Code.

Directoc, Legislative Setvice.Commission

Filed in the offiGe of the Se taty of State at Columbus,
Ohio, on the 3tU• day of , A. D.
14q?, ^

Secretary o ta

* The folloving also have been designated in tho left-hand margin

as proper section nurbecs:
67.08
99.02
120

( ^ 1N^^^^^'^^^^ e" •
Oir or, Leg a atzv* Serv ct iasion

APP076



AitS: Sub: H. B. Nb: 215
2263

Am. Sub H.B. 215

122nd General Assembly

Section 102.02 of the Revised Code is amended by this act and also by Sub. H.B.

269 of the 122nd General Assembly. Section 121.04 of the Revised Code is amended by

this act and also by Am. Sub. S.B. 87 of the 122nd General Assembly. Section 121.08 of

the Revised Code is amended by this act and also by Am. Sub. H.B. 210 of the 122nd

General Assembly. Sections 125.13, 127.16, 329.04. 3301.0719, 3317.10, 4117.01.

5101.02, 5101.58, 5153.161, 5153.162, and 5709.66 of the Reviscd Cade are amended by

this act and also by Sub. H.B. 408 of the 122nd Gcneral Assembly. Section 2151.355 of

the Rovised Code ia amended by Section 7 of this act and also by Am. Sub. H.B. I of the

122nd General Assembly. Section 3113.33 of the Revised Code is amended by this act

and also by Am. Sub. S.B. I of the 122nd General Assembly. Sections 5139.04, 5139.07,

and 5139.43 of the Revised Code are amended by this act and also by Am. Sub. H.B. I of

the 122nd General Assembly. Comparison of these amendments in pursuance of section

1.52 of the Revised Code discloses that they arc not irreconcilable so that they are

required by that section to be hatmonized to give cffect to each amendment.

Director, Legislative Service Commission
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124ih Qenetal Assembl )
(AnK^ Substitute House Bill T^umber 94)

AN ACT

To amend sections 9.03, 9.06, 9.821, 9.822, I01.15;
101.27, 101.30; 101.311; 101.34; 101.37, 161.72;
101.73;102.02;102.03;102.031,102.06,103.143;
105.41,107.10;111.18,111.18, 111.23, 111.25,
118.08, 120.06, 120.16; 120.26, 120.33, 121.40;
121.63, 122.611, 122.71,.122.76; 122.92, 124.24,
124.82, 125.22, 126.11, 126.21; 127.16, 131.01,
133.021; 133.06; 133.07, 135.80, 135.81, 135.84
135.83, 135.84, 135.85, 135.86, 13537, 140.01,
145.01, 145.33, 147.01, 147.02; 147.03, 147.05;
147.06; 147.13, 147.14, 141.37, 147.371, 151.04,
166.03; 169.01-, 173.15, 173.40, 173.46, 173.47,
175.03, 175.21, 175.22, 175.24; 179.02, 179.03;
179.04; 181.51, 181.52; 181.54, 18135; 181.56;
183.09, ) 83> 10; 183.17, 18128, 183.30, 301.27,
307.86; 313.091; 325.071, 329.04, 329.042;
339.05, 340.02, 340.03, 340.08; 340.091, 349.0 3;
503.162, 504.03, 504.04, 505.24, 507.09, 737.03;
901.43, 901.63, 901.81, 901.82, 917.07, 917.99;
1309.40; 1309.40f; 1309.402, 1309.42, 1329:01;
1329.04; 1329.06, 1329.07, 1329.42, 1329.421,
1329.45, 1329,56, 1329.58, 1329.60, 1329.601;
1345.21; 1501.01, 1501.23; 1501.40, 1503.011,
1507.01, 1509.06, 1509.07t, 1509.09, 1509.11;
1509.23, 151105; 1513.13; 1513.14, 1514. f 1,

1517,05, 1517.06; 1517.07, 1521.04; 153135,
1533.13, 1547.67, 1561.05, 1561,07; 1561.11;
1561.12, 1561.13, 1561.14, 1561.15, 1561.16,
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electronic funds transfer retnits those taxes by some means other
than by electronic funds transfer as prescribed by this section and the
rules adopted by the treasurer of state, and the trarsnrcr Lax
curnmissioner determines that such failure was not due to reasonable
cause or was due to willful neglect, the

that dMionflatiaM fhetax commissioner may collect an additional
charge by assessment in the manner prescribed by section 5739.13 of
the Revised Code. The additional charge shall equal five per cent of
the amount of the taxes required to be paid by electronic funds
transfer, but shall not exceed five thousand dollars. Any additional
charge assessed under this section is in addition to any otlter penalty
or charge imposed under this chapter, and shall be considered as
revenue arising from taxes imposed under this chapter. The tax
commissioner may remit all or a portion of such a charge and may
adopt rules govetning such remission.

No additional charge shall be assessed under this division
against a permit holder that has been notified of its obligation to
remit taxes under this section and that remits its first two tax
payments after such notification by some means other than electronic
funds transfer. The additional charge may be assessed upon the
remittance of any subsequent tax payinent that the permit holder
remits by some means other than electronic funds transfer.

Sec. 5739.07, (A) The tax commissioner shall refund to venclors
the amount of taxes paid illegally or erroneously or paid on any
illegal or erroneous assessment if the vettdor has not been
reimbursed from the consumer. When the illegal or erroneous
payment or assessment was not paid to a vendor but was paid by the
consumer directly to the treasurer of state or, an agent of the
treasurer of state, the tax commiSsioner. or an agent of the tax
cgmmi,ssioner. the tax commissioner shall refund to the consumer.
When a refund is granted for payment of an illegal or erroneous
assessment issued by the department, the refund shall include
interest as provided by section 5739.132 of the Revised Code.

(B) The tax commissioner rnay make a refund to the consumer
of taxes paid illegally or erroneously if the tax has not been refunded
to the vendor and any of the following circumstances apply:

( I) The consumer is unable to receive a refund from the vendor
because the vendor has ceased business;

(2) The vendor is unahle to issue a refund because of bankruptcy
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or similar financial condition;
(3) The consumer receives a refund of the full price paid to the

vendor from a manufacturer or other person, other than the vendor,
as a settlement for a complaint by the consumer about the property
or service purchased.

(C) Applications for refund shall be filed with the tax
commissioner, on the form prescribed by the tax cotnmissioner,
within four years from the date of the illegal or erroneous payment
of the tax, unless the vendor or consumer waivcs the time limitation
under division (A)(3) of section 5739.16 of the Revised Code. If the
time limitation is waived, the four-year refund limitation shall be
extended for the same period of time as the waiver. On the filing of
an application for refund, the commissioner shall determine the
amount of refund due and certify that amount to the director of
budget and management and treasurer of state for payment from the
tax refund fund created by section 5703.052 of the Revised Code.

Sec. 5739.102. A person who is liable for a tax levied under
section 5739.101 of the Revised Code shall file a return with the
trcasurera!^state tax commissioner showing his the yerson's taxable
gross receipts from sales described under division (B)(1) or (2) of
that section. The tax commissioner shall prescribe the form of the
retum, and the six- or twelve-month reporting period. The person
shall file the return on or before the last day of the month following
the end of the reporting period prescribed by the commissioner, and
shall include with the return payment of the tax for the period. Ihg
remitt?nceShall be made payable to )hgtreastser of Gtate

Upon receipt of a return, the treasttrerofstate tax commissioner
shall credit any money included with it to the resort area excise tax
fund, which is hereby created,

it . Within forty-five days after
the end of each month, the commissioner shall provide for the
distribution of all money paid during that month into the resort area
excise tax fund to the appropriate municipal corporations and
townships, after first subtracting and crediting to the general revenue
fund one per cent to cover the costs of administering the excise tax.

If a person liable for the tax fails to file a return or pay the tax as
required under this section and the rules of the tax commissioner, he
tha person shall pay an additional charge of the greater of fifty
dollars or ten per cent of the tax due for the return period. The
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assessed maintains no place of business in this state and is not a
resident of this state, the certified copy of the entry may be filed in
the office of the clerk of the court of common pleas of Franklin
county,

The clerk, immediately upon the filing of such entry, shall enter
a judgment for the state against the party assessed in the amount
shown on the entry. The judgment may be filed by the clerk in a
loose-leaf book entitled "special judgments for state, county, and
transit authority retail sales tax" or, if appropriate, "special
judgments for resort area excise tax," and shall have the same effect
as other judgments. Execution shall issue upon the judgment upon
the request of the tax commissioner, and all laws applicable to sales
on execution shall apply to sales made under the judgment except as
otherwise provided in this,chapter.

The portion of the assessment not paid within sixty days after the
date the assessment was issued shall bear interest at the rate per
annum prescribed by section' 5703.47 of the Revised Code from the
day the tax conunissioner issues the assessment until the assessment
is paid. Interest shall be paid in the same manner as the tax and may
be collected by issuing an assessment under this section.

(D) All money collected by the commissioner under this section
shall be paid to the treasurer of state, and when paid shall be
considered as revenue arising from the taxes imposed by or pursuant
to sections 5739.01 to 5739.31 of the Revised Code.

Sec. 5739.18. On the first business day of each week, each
county auditor shall make in triplicate a list showing the names of all
vendors licensed in his the auditor's county during the preceding
week pursuant to sections 5739.01 to 5739.31-inzfusive; of the
Revised Code, and such other information as to each, available from
the records in his the auditor's office, as the tax commissioner
prescribes, and shall immediately certify one of such lists to the
commissioner, one to the treasurer of state, and one to the county
treasurer. The commissioner shall keep an alphabetical index of such
licensees so certified to him the commisAjoner but he may delete
therefrom the names of those persons whose licenses have been
cancelled.

Sec. 5741.10. The tax commissioner shall refund to sellers the
amount of tax levied pursuant to section 5741.02, 5741,021,
5741.022, or 5741.023 of the Revised Code paid on any illegal or
erroneous payment or assessment, where the seller has reimbursed
the consumer. When such payment or assessment was not paid to a
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seller, but was paid by the consumer directly to the treasurer of state,
or the treasurer of state's agent, bp the evnantna Commissioner. or
the commissiongr'a agen the treasurer of state shall make refund to
the consumer. When such a refuad is granted, it shall include interest
thereon as provided by section 5739.132 of the Revised Code.
Applications for refund shall be filed with the tax commissioner, on
the form prescribed by the commissioner, within four years from the
date of the illegal or erroneous payntent of the tax except where the
vendor or consumer waives the time limitation under division (C) of
section 5741.16 of the Revised Code, in which case the four-year
refund limitation shall be extended for the same period of time as the
waiver. On filing such application, the commissioner shall determine
the amount of refund due and shall certify such amount to the
director of budget and management and treasurer of state for
payment from the tax refund fund created by section 5703.052 of the
Revised Code.

Sec. 5741.12. (A) Each seller required by section 5741.17 of the
Revised Code to register with the tax commissioner, and any seller
authorized by the commissioner to collect the tax imposed by or
pursuant to section 5741.02, 5741.021, 5741.022, or 5741.023 of the
Revised Code is subject to the same requirements and entitled to the
same deductions and discount for prompt payments as are vendors
under section 5739.12 of the Revised Code. The powers and duties
of the conunissioner and the treasurer of state with respect to returns
and tax remittances under this section shall be identical with those
prescribed in section 5739.12 of the Revised Code.

(B) Every person storing, using, or consuming tangible personal
property or receiving the benefit of a service, the storage, use,
consnmption, or receipt of which is subject to the tax imposed by or
pursuant to section 5741.02, 5741.021, 5741.022, or 5741.023 of the
Revised Code, when such tax was not paid to a seller, shall, on or
before the twenty-third day of each month, file with the treastserof
state tax commissioner a return for the preceding month in such form
as is prescribed by the commissioner, showing such 'rnformation as
the commissioner deems necessary, and shall pay the tax shown on
the return to be due. Remittance shall be made pyable to the
treasurer of state The commissioner may require consumers to file
returns and pay the tax at other than monthly intervals, if he ft
co[ miesioner determines that such filing is necessary for the
efficient administration of the tax. If the commissioner determines
that a consumer's tax liability is not such as to merit monthly filing,
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SEcrtox 25 1. If any item of law that constitutesahe whole or part
of a codified or uncodified section of law contained in this act, or if
any application of any item of law that constitutes thewhole or part
of a codified or uncodi$ed section of law contained in this act, is
held invalid,the invalidity does not affect other items of law or
applications of items of law that can be given effect without the
invalid item of la or application. To this end, the items of law of
which the codi and unco^ifigtl sections contained in this act are
composed, their applicp6oy( are independent and severable.

SpeakO of the House ofRepresentatives.

Passed A _ , 20 Pj_

Approved -^^ G .2001
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The section numbetin*aw of a general and permanent nature is
complete and in confotnuty with the Revised Code.

Ga4U*_W'
Director; Legfslative Serv a Coramission

Filed in the office of the Secretary of State,at Columbus, Ohio,
on tlte 4±day of Qu w, A. D. 20AL

File No. la^ Effective Date tD A /O^ '._ZL/t^

A,tC ^,^{ae 4;v, a►

aa^+^ct. ald.^".r,4°S.
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Entry printed from Oxford English Dictionary Online

Copyright p Oxford University Press 2009

manner, n. (and int. ) DRAFT REVISION Sept. 2009

Brit. /'mana/, U.S. /'maenar/ Forms: ME manieir, ME maniere, ME
manire, ME manur, ME manyer, ME manyere, ME maynere, ME
moner, ME monere, ME-15 manar, ME-15 maneer, ME-15 maneere,
ME-15 manere, ME-i5 manier, ME-15 manyre, ME-16 maner, ME-
manner, 15 manor, 15 manoure, 16 mannor; Sc. pre-i7 mainer, pre-17
mainnar, pre-17 manar, pre-17 manare, pre-i7 maneir, pre-17 maneire,
pre-17 maner, pre-17 manere, pre-17 maneyr, pre-17 manieir, pre-17
manier, pre-17 manir, pre-17 mannor, pre-17 manyr, pre-17 mayner,
pre-17 maynere, pre-17 mendir, pre-17 meneir, pre-17 mener, pre-17
menor, pre-17 17 mainer, pre-1717- mainner, pre-1717- manner, 18
mainthir, 18- menner. [< Anglo-Norman manere, maner, maneire,
maniere manner, kind, conduct (compare Old French maniere ( i>.i9), French
maniere) < manier, maneir, maner, manner held in the hand, tractable
(compare Old French manier held in the hand (ci14o), skilful (ci>.55)) <

classical Latin manuarius operated by hand < manus hand (see MANUS n.1) +

-arius (compare -ER suffix2). With the Anglo-Norman and Old French noun
compare Old Occitan maneira (c1i8o), maniera (13th cent.), Spanish
manera (1209; 1152 as maneira), Portuguese maneira (1192), Italian
maniera (a1257), and the post-classical Latin loan maneries kind, class, sort,
form, mode (12th-14th centuries in British sources). With the Anglo-Norman
and Old French adjective compare Old Occitan manier held in the hand
(1218), Italian maniero easy to handle (first half of the 13th cent.), and the
post-classical Latin loan manerus accustomed to being handled (13th cent. in
British sources). Compare Anglo-Norman and Old French manier to handle
(12th cent.), and MANAGE v. The Old French noun has a number of Germanic
derivatives (chiefly in senses corresponding to those at branch IL), e.g. Old
Frisian manere, Middle Dutch maniere, meniere (Dutch manier), Middle
High German maniere (German Manier), Swedish maner, Danish maner.

Senses in each of the three main branches below are attested also for Old French,
Middle French, French maniere from the 12th cent. onwards. The sense `kind or
sort' (see branch I.) is well attested in Old French and Middle French (from ci15o),
although in modern French sorte or genre are more common in this sense. Plural use in
the sense'habits, conduct' (see branch II.) is attested from the late 12th ecnt.: in
modern French rnanieres is used in the sense `social behaviour (as deemed good or
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bad)', but mccurs is more usual in the sense `social habits, customs', and air, attitude, or
other terms in uses corresponding to sense 5. Use in senses corresponding to branch
HI. are attested early in Old French and persist in modern French (alongside similar

use offaqon).
The sense development has probably also been influenced considerably by classical

Latin modus (especially in senses at branches I. and IIL, and in senses 15 and i6:
compare MODE n.) and mos (especially in senses at branch IL: compare MOREs n.); the
English word became a conventional translation of both Latin words at an early date.
Sense 8, which corresponds to Aristotle's use of is influenced by the use of French

mceurs and Latin mores in French and post-classical Latin versions of the Poetics
(compare also classical Latin mores in Horace Ars Poetica 156, influenced by Aristotle's
Poetics).
With sense 12 compare Old French, Middle French, French maniere style of

architecture (i.26o), style of painting (1538), style of literary composition (169o); Italian
maniera style of an artist, of a school (i5th cent.).]

I. A type, a kind.

i. A distinct type or kind (of person, thing, etc.). Modified by a determiner,
numeral, or adjective and complemented by a noun phrase introduced by of (
tformerly often without of).

[Omission of ofoccurs vety early in Middle English and is probably due to the fact that
manner was used in the same way as the older synonym kin and succeeded to its

syntax: see KIN n.' 6b. (French expressions such as nul manere deceyte, nul manere
drap are attested in British sources of the i3th-15th centuries but probably reflect the
influence of the English idiom.) Just as kin was frequently written as one word with a
preceding determiner such as all, many, etc., so all manner, no manner, and these

manner are found as single words in some Middle English and early modern English

texts.]

a. Species, kind, or sort. Now rare exc. in what manner of-? (also
twhat manner a -?), and as in senses ib and id.

a1225 MS Lamb. in R Morris Old Eng. Flomilies (1868) rst Ser. 51
Crabbe is an manere of fissce in pere sea. c1300 St. Brendan (Laud) 719
in C. Horstmann Early S.-Eng. Legendary (1887) 239 3wane ore louerd
eche-manere men to hini haueth i-drawe. a1400 (ai325) Cursor Mundi
(Fairf. 14) 6765 Cow or shepe hors or of,er maner of a3t. ?a1425
Mandeville's Trav. (Egerton) (1889) Pref. 3 Whare dwelles many diuerse
maners of folke. c1450 (ci385) CHAuCFrz G'omplaint of Mars ix6 She ne
founde ne saugh no maner wyght. a1470 MAI.OxY Morte Darthur (Winch.
Coll.) 985 The bonys be of such maner of kynde that who that handelyth
hym..shall never be wery. e1485 (1456) G. HAY Bk. Law ofArmys (2005)
12 He sett him jn ane othir maner fassoun to procede. ?e15oo J. BLOt7NT
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tr. N. C7pton Essent. Portions De Studio Militari (1931) 26 What maner of
wyse surete ys geven bv sttyng to sygne or tytle. 1528'I'YNDALE Parable
Wicked Manunon 6 They fele no inaner workynge of the spyryte. 1549 IL
LATIMEx tst Serm. before Edward VI (1869) 27 God prescrybid vnto them
an order, howe the[y] shulde chose their kyng, and what manner a man he
shoulde be. 16oo E. FAIRFAY tr. Tasso Godfrey of Bulloigne xviI. iii. 296
Come say (my muse) what manner times these weare. i6o8 SxAKESPF.ARE,
Richard II iv. i. 286 These externall manners [1623 manner] of laments.
a16x6 St1alcF:sPlinltE Winter's Tale (1623) Iv. iii. 84 What manner of
Fellow was hee that robb'd you? 1651 T. Hot;Bp.s Leviathan I. x. 46
Kings..gave divers manners of Scutchions, to such as went forth to the
War. 16go WiWU.xF:^ Idiomatologia Anglo-Lat. 289, I believe you can
tell what a manner of father I have. i7io H. P[zIDFAux Original & Right
Tithes App.: Reasons for Bill g The people..laying claim to customary
manners of Tithing [etc.]. 1798 S,T. COLERIDGg Ane. Marinere VII, in
Wordsworth & S. T. Coleridge Lyrical Ballads 48 What manner man art
thou? 1861 T. HUGHES Tom Brown at Oxf. I. v. 84 Tom..[was] much
exercised in his mind as to what manner of man he had fallen upon. i88i
R.F. BuRTOtv_ tr. L. de Camoens Lusiad I. 363 The `Sebastianistas', as they
were called, looked forward to a manner of Messiah. 1917 E. R.
BURROUGHS Princess ofMars xx. 222 What manner of creature are you?
xggi. D. R. KOONTZ Cold Fire I. iv. 131 She also wanted to know..what
manner of creature had popped out of her nightmare and seized her.

b. In sing., modified by a plural determiner such as all, many, these, etc.,
or a numeral: kinds, sorts. Now only in all manner of. Cf. KIND n. 14b.
by all manner ofmeans: see MF.nrr n.3 Phrases 5.

c1230 (?a120o) Ancrene Riwle (Corpus Cambr.) (1962) 9 per beop twa
dalen to twa manere pe beob of religiuse. ci300 (?a1200) LaaAMON Brut
(Otho) 894 Somme seiden elles mani manere spelles. C1300 St. Barnabus
(Laud) 82 in C. Horstmann Early S.-Eng. Legendary (1887) 29 Alle
manere turmentz huy hisn duden. aj45o Castle of Love (Bodl. Add.)
(1967) 1595 The threttenyth day all maner men Shull dyen. 1485 Act 1
Hen. VII c. lo §9'To have and enjoie almaner seisours forfaitures and
penaltees. 1525 Ln._BBRNERS tr. J. Froissart Chron. II. ccvi. [ccii.] 633 In
many maner of wayes. 1526 Bible (Tyndale) Matt. x. 1 To heale all maner
of sicknesses and all maner off deseases. 1542 N.. UDAr.i, tr. Erasmus
Apophthegmes 142 These-maner monstres. i556 in J. G. Nichols Chron.
Grey Friars (1852) 79 Dyschargyd from the crowne and from almaner of
possessions of the kynge their fader, 1612 L. .AivDUEwFs 96 Serm.:
Nativity (1629) vii. 54 Many tnanner waies. a1613 S. HIERON Wks. (1614)
1. 181 These manner of speeches the Scripture vseth. 1644 P. IIEYLYN
Stunibling-block in Tracts (1681) 696, I shall endeavour to make [that]
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good by two manner of proofs. 1664 J. PL.nYPORV Brief Tntrod. Skill
Musick (ed. 4) t. 88 There are three Sorts of Basse Viols, as there is three
manner of ways in playing. 1732 W. LAw Ser-ious Call (ed. 2) iii. 33 To
practise all manner of righteousness, 1789 J. BEN'rHAM Introd. Princ.
Morals & Legisl. xii. p. clix, The weak would..be oppressed and injured in
all manner of ways, by the strong at home, and both together..by
oppressors from abroad. 1856 N. HaW'rx_ ox1vE Erzg. Note-bks. to May
(1879) 11. 27 The English nose..disports itself in all manner of irregularity.
1873 T_W_HIGGIrlsorr Oldport Days iv. 91 Jelly-fishes..shot through and
through in the sun-light with all manner of blue and golden glistenings.
19o1 B. T. WASHINGTON Up from Slavery xvi. 283 We were flooded with
invitations to attend all manner of social functions. 1969 A. CARTER
Heroes &Villains i. 16 Moon-daisies, buttercups and all manner of wild
flowers hid in the foaming grass. 1988 L. ArPiGNANESI Simone de
Beauvoir iv. 73 All manner of food and basic commodities were in short
supply.

te. in (also on, by) this (also what, any, such, etc.) manner (o,t)
wise: in this (what, any, such, etc.) way. Also (occas.) with omission of the
initial preposition; also in negative constructions, as in no manner of
wise, etc. Obs.

a1375 William of Paterne 698 Metynt [read Metyng] mi3t it be non in no
maner wise. a1393 UowFR ConfessioAnxantis (Fairf.) I. no86'`hurgh
sleyhte..It [sc. Troy] wan be such a maner wise. 1422 Rolls of Parl. IV.
176/1"The paiements in eny maner wyse maad. c144o (a1349) ^. ROr.LE
Eng. Prose Treat. (i866) 14 One pis manerewyse pe more joy and blysse
sall it hafe in heuene. 1499 in Lett. Richard III & Henry VII (Rolls) I. 132
Nor suffre hym in any maner of wise to abide. c151o T.. MoRE tr. G. F.

Pico della Mirandola Lyfe J. Picus in Wks. 26 b", We wote not howe soone,
nor in what manerwise. e1530 Tr,^ DALF, Pathway Hody Script. in Wks.
(1573) 382/2 Christ standeth vs in double stede, and vs serueth two maner
wise. 1588 R PARKE tr. J. G. de Mendoza Hist. Kingdome of China 81 By
way of pliisicke they do permit..to comfort themselues with some
conserues..But wine in no maner of wise.

d. no (also any) manner (o,f): no (any) (person or thing) whatever. See
also sense ic.

by no (also any) manner ofrneans: see MEAN n.3 Phrases 2, MEAN n.3 2d.

ai393 Gon,.R Confessio Amantis (Fairf.) IIL 173 Sche .techeth every lif
Withoute lawe positif, Of which sche takth nomaner charge. 1426 W.
PASTON in Paston Lett. & Papers (2004) I. 6, I herde..no maner lykly ne
credible euidence. e1500 (?a1475) Assembh/ of Gods (1896) 6oo No
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maner of thyng can hym hurt. 1523 LD. BERNERs tr. J. Froissart Cr•onycles
1. lxxv. 96 Ther abode alyue no maner a person. 1533 T. CKANMFR Let. 23
July in Remains (1833) I. 47 When it shall be by any manner way void.
1542 N. UDALL tr. Erasmus Apophthegmes £ 4, In sttche persons he saied
that there was nomaner hope of recoveric. 1583 in D. Masson Reg. Privy
Council Scotl. (188o)1st Ser. III. 604 As pertening in na maner of way to
the said George. i6o6 G. W. tr. Justinus Hist. VII. 35 It had full scope and
passage, without any manner interruption. a1687 W. P£,TTY Polit. Arithrn.
(1691) viii.1oy Which I wish were t1ve, but find no manner of reason to
believe. 1704 Swlrr Disc. Mech. Operat. Spirit, in Tale of Tub 285, I have
had no manner of Time to digest it into Order. 1766 J. LIGxTHAT.L Let. 29
Nov, in P. L. White Beekman Mercantile Papers (1956) II. 961 My being
Confined has put some things at Schenectady out of any manner of ways
being properly settled unless I am their [sic] my self. i8oo DUKE, OF
WELLINGTON Suppl..Dispatches (1858) 11.162 No manner of duties or
customs was allowed to be exacted from any article brought into camp.
1884 Manch. .F.xaminer 13 May 5/2 There can be no manner of doubt as
to the terms of his instructions. 1958 T.H. WHITE Once & Future ICing iv.
vii. 605 T'here I shall answer you as a knight should, that hither I came for
no manner of mal engine. 1978 Daily Colonist (Victoria, Brit. Columbia)1
July 16/3 The sail flattened down, and the four of them that was below was
held in just like rats in a trap and didn't have no manner of chance. 1994
T. CLANCY Debt of Honor xlvi. 753 He took his time preflighting the
airliner, checking visually for fluid leaks, loose rivets, bad tires, any
manner of irregularity.

T2. In adjective phrases used predicatively. all manner: of all kinds. two
manner: twofold. Obs. rare.

?ai5oo in T. Wright & R. P. Wulcker Anglo-Saxon & Old Eng. Uocab.
(1884) I. 767/9 Hec musca, a fflye, alle maner. 1534 R. WHITTINTON tr.
Cicero Thre Bks. Tullyes Offyces i. sig. A.5, Every questyon of offyce is two
maner [L, duplex].

II. Senses relating to the way in which a person, animal, etc., acts or
behaves.

3. a. Customary mode of acting or behaviour; habitual practice; usage,
custom, fashion. Now arch. exc. in phrases formed with after or in, esp, after
(also in) the inanner of. Cf sense iob.
tfor the manner (quot. ?c143o): in accordance with the fashion (obs.).

c1230 (?a12oo) Ancrene RiwIe (Corpus Cambr.) (1962) 7 For pi mot peos
changin hire misliche efter euchanes manere. c1300 Life & Martyrdom
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I'honias Becket (Ilarl. 2277) (1845) 19 For the pays of the londe he wolde
holde also fawe, As Seint'I'homas in his manere, holi churche lawe. a1400
(a1325) Cursor Mtmdi (Vesp.) 4o67 All ltited him on pair maner. c1400
(?e139o) Sir Gawain & Green Knight (1940) go Anoper maner meued him
eke, l)at he pura nobelay had nomen. ?c1430 (c1400) WYCZ IF Eng. Wks.
(1880) 156 Where goode prestis traueilen faste to lerne goddis lawe, y ei
gon for pe manere to cyuyle or canon. ai50o (a14oo) Awnttjrs Arthure
(Douce) 498 y e lordes by-lyue hom to list ledes With many seriant of
mace, as was be manere. c151o Gest Robyn Hode I. 29 in F. J. Child Eng.
& Se. Pop. Ballads (1888) III. V. 57 A gode maner than had Robyn... Euery
daye..Thre messis wolde he here. a153314L•_BERNtts tr. A. de Guevara
Goiden Bk. M. Aurelius (1546) Ll vij, Them that be of a meke and still
maner. 1898 W. PHILLIP tr. J. H. van Linschoten Disc. Voy, E. & W. Indies
I. xcii. 163/2 And now I will shew vnto you the manner that is vsed in the
ships when they sayle home againe. 1611 Bible (A.V.) Jer. xxii. 21 This
hath bin thy maner from thy youth, that thou obeyedst not nry voice. 1674
A. CREMER tr. J. Scheffer Hist. Lapland go, I shall add the figures of botli
Sexes habited after their manner. 1712 J..ADDTSON Spectator No. 289. (rg
The Dervise..laid down his Wallet, and spread his Carpet after the Manner
of the Eastern Nations. 1775 J. AyruR Hist. Amer. Indians 6 Holding this
Indian razor between their fore-finger and thumb, they deplume
themselves, after the manner of the Jewish novitiate priests. 1853 C
KtNCSLEY Hypatia I. xiii. 277 She suddenly and silently, after the manner

7c tr. Plato Dialogues (ed. 2)of mastiffs, sprang upon them. 1875 B. JowET
I. 229 Here Ctesippus, as his manner was, burst into a roar of laughter.
1904 G.K . CHEST> xTON Napoleoti ofNotting Hill I. i. ti Taking their food
slowly and continuously, after the manner of cows. t956 N_Ai,GREN Walk
on Wild Side 1. 48 A fliglit of pelicans.., the tail-bird supplanting the leader
after the manner of pelicans, in a ceaselessly changing cycle. 1998 H.
MANTEL Giant, O`Brien N. 29 When they docked, and stood on dry land,
Pybus fell about, and affected to be unable to walk except in the manner of
a sailor.

b. to the manner born: (originally) familiar from birth with a given
custom, role, etc.; (now usually) naturally suited for, or taking readily to, a
given role or task.

1603 SHAxFsYE;F HamCet I. iv. 16 Though I atn Natiue here, and to the
nianer [1623 manner] borne, It is a custome, more honourd in the breach,
Then in the obseruance. 1792 S. WHY'rE Poems (ed. 2) 25 Forbid it,
justice, to reproach or scorn, Worth native there and to the manner born.
1874 T. HARDY Far from Madding Crowd I. ii. 16 If occasion demanded
he could do or think a thing with as mercurial a dash as can the men of
towns who are more to the manner born. 1893 TEmes 26 Apr. 9/5 Yankee
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experts to the manner born. 1922 J.JOYC Utysses II. 287 Then did you,
chivalrous Terence, hand forth, as to the manner born, that nectarous
beverage. 1963 Observer 1 Dec. 21/1 John F. Kennedy was to the manner
born. Nothing became him so mueh as the Wbite House. 1996 Guardian
31 May (Review section) 21/1 They wear their knighthoods and dameries
to the manner born.

4. In pI.

ta. A person's habitual behaviour or conduct; morals. Obs.

e1230 (?a12oo) Ancrene Riwle (Corpus Cambr.) (v962) 112 Hwen a wis
mon neowliche haue<5 wif ilead ham, hi nime 3 3eme al softeliche of hire
maneres. c1300 St. Kenelm (Laud) 87 in C. Horstmann Early S.-Eng.
Legendary (1887) 347 Borewenild..to alle guod-nesse..drou3; Quendrith,
pe opur soster, of hire maneres nas nou3t, For heo tornede to feolonie.
a1382 Prefatory F.pist. St. Jerorne in Bible (Wycliffite, E.V.) (Bodl. 959)
(1959) viii. 3 Thou hast here r^e mast louyd broper of pe Euseby..telling rie
honeste of pi maners; pe dispising of y,e world, pe feyp of frenschep, pe loue
of crist. c1450 (1369) CHAUcER Bk. Duchess 1014 She used gladly to do
wel; These were hir maners everydel. a1500 (c14oo) Sir Cleges (Adv.) 21
The pore pepull he wold releve And no man wold he greve, Meke of
maners was hee. i5o9 A. BARCioYtr. S. Brant Shyp ofFotys f. cxviii, An
olde prouerbe..Sayth that good lyfe and maners makyth man. 1535 Bible
(Coverdale) 1 Cor. xv. D, Euell spealcinges corruppe good maners. 1585 T.

. . . xviii.tr. N. de Nicolay Nauigations Turkte i. xvm. 21 [He]
changed his good maners and vertues into nrost vitious tyrannies. 16oo
SIIAKESPEARLe Merchant of Venice H. iii. 19 Though I am a daughter to his
blood I am not to his nranners. 1641 J. JACZtSON True Evang. Temper 1. 6
The turning of fierce and brutall men..unto sweet..and sociable manners.
1757 JoHNSoN Rambler No. 172. Jr1 Nothing has been longer obseraed,
than that a change of fortune causes a change of manners. 1-794 A.
RADCLii 1?E Mysteries of Udolpho I. i. 6 In the few ornaments of the
apartments, that characterised the manners of its inhabitants. 1833 C.
WrIr.Intvts Fall River v. 83 My conscience reproaches me for the harshness
with which I spoke to her, when memory recalls the tears she shed, and
her meek, forbearing manners.

b. The prevailing modes of life, the conditions of society; the customary
rules of behaviour in a particular society, period, ete.
In some uses, not readily distinguishable from sense 4d.

?a1425 (c1400) Mandevitte:s Trau. (Titus C. 16) (1919) 13, I haue hight
3ou to schewe 3ou a partie of custumes and maneres & dyuersitees of
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contrees. e14 5o (c135o) Alexander & Dirrdimus 200 Michil ben 3our

manerus fram opur men varied. i578 J._LYLY Euphues f. 62`', That he

be..brought vp in such a place as is incorrupt both for ye aire & manners.
16o5 W_CAMnE:N Reniaines I. 146 Many approoved customes, lawes,
maners, fashions, and phrases have the English alwayes borrowed of their
neighbours the French. a16i6 SHAKrSeEARB Comedy of Err•ors (1623) t.
ii. 12 Ile view the manners of the towne, Peruse the traders, gaze vpon the
buildings. 1718 LADY M. W. MOrrrAGU Let. 1o Mar. (1965)1• 385
Those..tales..are a real representation of the manners here. 1791 J.
130aWEI,L Life Johnson anno 1776 II. 32, 1 have always loved the simplicity
of manners, and the spiritual-mindedness of the Quakers. 18411.
D'IsRnt:LI Amenities Lit. (1867) 582 Of all our dramatists, Jonson..alone
professed to study the..manners of the age. 1870 J. E. T._RoGERS Hist.
Gleanings 2nd Ser. igq Contemporary novels are good evidence of
manners. 1937 L. C. KNIGHTS in Scrutiny 6 ii. 122 It has been easy for
recent critics..to turn the moral argument upside down, to find freedom of
manners where Macaulay found licentiousness. 1985 B. ZEPHA1v1AH
Dread Affair 105 We spoke of general manners And how one should treat
a wife.

tc. Good social conditions or customs. Obs.

1578 J,LYI.Y Eicphues f. 61`, Wee shoulde not speake of manners or
vertue, to those whose mindes are infected with vice. 1598 SxnxFSPEARE
HenrillV, Pt. 1 111. i.1.8o Defect of maners [1623 Manners], want of
gouernment. 1807 WORDSWORTx Poems I. 140 Oh! raise us up, return to
us again; And give us manners, virtue, freedom, power.

td. Conduct in its moral aspect; morality; the moral code of a society. Obs.

1589 T. NASHE Anat. Absurditie sig. Eiii", Socrates who reduced all
Philosophy vnto the manners, sayd, that thys was the greatest wisedome,

to distinguish good & euill thinges. 1597 BACON Ess. Ep. Ded. sig. Aiii",
Nothing..contrarie or infectious to the state of Religion, or manners. 1644
MIL_TON Areopagitica 37 That also which is impious or evil absolutely
either against faith or maners no law can possibly perinit. 1666 J.
TILLQTSON Rule of Faith I. iii, in Wks. (1742) IV. 571 Had they believed not
the scriptures but something else to have been the rule of faith and
manners. 1767 A_YOtZ1vG Farrner's Lett. 184 It is manners alone which
increase or decrease the number of people. 1776 GIBBON Decline & Fall I.
ix. 231 Divorces were prohibited by manners rather than by laws.

5. a. Outward bearing, deportment; a person's characteristic style of
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attitude, gesture, or speech.

rageYOrL4

c1300 St. Thornas Becket ( Laud) 316 in C. Horstmann Early S.-Eng.
Legendary (1887)115 bo he was in is dignete al clanliche i-do, he
chaungede euerech-del is lif and is maneres al-so. a1393 G9wr:x
Confessio Amantis (Fairf.) vi. 1868 Sche tok good hiede of his manere,
And wondreth why he dede so. a1400 (a1325) Cur•sor Mundi (Vesp.)
24078 Soth in speche, in maner mild. c1450 (c1375) CHAUCERAneIida &
Arcite 249 Youre observaunces in so low manere. 1487 (a138o) J..
MBVuR Bruce (St. John's Cambr.) Xi. 197 Suld I tell all thar effer, Thair
countrynans and thar maner. 1534'r• MottE Dialoge of Comfort II, in
Wks. 1200/1 Arrogant maner, high solayn solemne port, ouerlooking the
poore in woorde and countenance. 1557 Tottel's Misc. (1870) 234, 1 see
well..by tliy lokes and thy manere,..That thou art stuffed fiill of wo. 1631 J.
WEEVER Anc. Funerall Monuments 785 Coming, after a pompous and
bragging manner.17i9-20 SWIFt' Let. to Young Gentlenran (1721) 5
Neither is it rare to observe among excellent.. Divines, a certain Lmgratious
Manner, or an unhappy Tone of Voice. 1768 O. GULnsMI'cx Good Natur'd
Man H. 28 I-Ie has got into such a rhodomontade manner all the morning,
1856 J_A_I?ROUDL_' Hist. Eng. (1858) II. vi. 1o9 Something in the boy's
manner attracted the banker's interest. i888 T. E, KEBrtEL Crabbe v. 87
His manner to women seems to have been of the kind called philandering.
1924 Ladies' Horrte Jrnl. May 22/1 A vivid wrap of emerald and gold,
framing a costume of lemon yellow splashed with bubbles of green and
blue, must be worn with a manner degage and distingu6 and all that, if
one is to get away with it. 1930 V.. SACKVILI.E-WST Edwardians V. 213
Ilis manner towards her was always full of consideration.199i. Observer
17 Nov. (Colour Suppl.) 58/3 What she keeps a secret, behind tlle blare
and brass and the punky vagaries of her manner, is her political cunning,

b. spec. A distinguished, dignified, or superior bearing or air. Now
somewhat arch.

1694 W. CorrcttUvE Double-dealer H. i. 15 Cynt. A Manner! what's that,
Madam? L. Froth, Some distinguishing Quality, as for example, the Belle-
air or Brillant of Mr. Brisk..or something of his own, that should look a
little Jene-scay-quoysh. 1773 0 GOLDSMITH She stoops to Conquer II. 39
We Country persons can have no nianner at all... But who can have a
manner, that has never seen..such places where the Nobility chiefly resort?
1883 R. G. WHI'rE Washington Adams 83 Her manners were quite as
good as Lady Boreham's; and her manner was as superior as that of the so-
called Venus of Milo might be to that of the Venus of a burlesque. 1932 H.
C. WPI,n Universal Diet. Eng. Lang. 704/3 Distinguished, self-possessed
bearing..."1'o have a great deal of manner; he had fair manners, but no
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manner.' 1934 E_BOWEN Cat Jumps 269 She was barely nineteen, and
could not..be expected to put up an.vthing of `a manner'.

6. In p l.

a. A person's social behaviour or habits, judged according to the degree of
politeness or the degree of conformity to accepted standards of behaviour or
propriety.
tFormerly also in sing.

a1375 Wiliiarn of Palerne 508 His maners were so menskful, a-mende
hem mi3t none. e1430 (c1386) CIIAucrR Legend Good Women 1504
She..knew by hyre manere..That it were gentil nten of gret degre. 1530 J.
PAt,Sr.,gn_v_i Lesclareissement 415/1 Thoughe thou do me good, it is not
good maner to abrayde me thero£ 1593 GHARVLY Pierces Supererog. in

Wks. (1884) II. g Some of vs are not so deuoide of good manner, but
we..will euer be prest to interteine Curtesie with curtesie. a16i6
SxAtcBSPRnR E Othello (1622) V. i. 96 These bloody accidents must excuse
my manners, That so neglected you. 1617 F. MoRYSON Itinerary I. 208
'I'hey hold it ill manners that one should touch the meat with his hand.
1663 W. DAVN,^t.vT Siege ofRhodes Ded., The ill manners and
indiscretion of ordinary Dedicators. 1711 R. STELLF Spectator No. 53• rP5
The Women lost their Wit, and the Men their good Manners. 1791
Gentleman's Mag. Jan. 20/2 The young minister would becoine a pattern
to the manners as well as to the morals of his neighbourhood. 1855
MnCt+uzAY Hist. Eng. III. xii. 168 His manners and conversation were
those of a gentleman who had been bred in the niost polite..of all Courts.
i891 `Q.Notights & Crosses 115 As for his manners,..at the age of four they
were those of a prince. 1955 D. EDEN Darling Clementine viii. 78 Don't
you know it's very bad manners to read other people's letters? 1986 G.
JosiPOViCZ Contre jowr ii. 1o6 No one has manners like his. No one eats
with the same conibination of dignity and enjoyment.

b. spec. Polite or refined social behaviour or habits. tFormerly also in sing.
Also as int. (short for mind your manners! at MIND v. 8d).
Marerez in quot. ci4oo is read by most modern editors as a transmission error for

manerez: see MARRER n.

[c1400 (?e138o) Peart 382, 1 am bot mol and inarerez mysse.] a1425
(ci385) CxAUCEx Troilus & G5•iseyde (1987)1. 88o Of good name and
wisdom and maner She hath ynough, and ek of gentilesse. c1450 (ci385)
CxAUCI x Complaint ofMars 294 Compleyneth her that euere hath had
yow dere; Compleyneth Beaute, Fredom, and Manere. a15oo Eng.
Conquest Ireland (Rawl.) (1896) 23 We haue for vs..ayeyn har boldnys
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and ouer-truste, mekenesse and maner. a1530 (c1425) AUTnRUw OF
WYNTOUN Oryg. Crori. Scotl. (Royal) V. 2166 Hawtane in hys fere He past
all niesure and manere. 1588 T. KYp tr.'T'asso Housholders Philos. f. 9,
That which for manner sake wee are wont to doe to others. 16o8
SxAKL'SPEARL King Lear v. iii. 209 The time will not allow The
complement that very manners vrges. i61o Bible (Douay) II. Ecclus. xxxi.
17 Leaue of first, for maners sake, and exceede not. a1653 R_BROME
Queen & Concubine tii. vii. 61 in Five New Playes (i659), Cur. Wilt thou
be a Scholar? Andr. After you is tnanners. Cur. Now by mine intellect,
discreetly spoken. 1669 nRYDE - tv Wild Gallant III. i. 29 Have you no more
manners then to overlook a man when he's a Writing? 1695 W. CONGRtwE
Lovefor Love I. i. 14 Valentine. Well Lady Galloper, how does Angelica?
Frail. Angelica? Manners! 1768 H. BROoizE Fboi of Quality III. xvi. 232
He pressed us so earnestly to dinner that we could not, in good manners,
refuse him. 1828 Sco'rr Fair Maid ofPerth viii, in Chron. Canongate 2nd
Ser. I. 218 Our manners would have taught us to tarry till your lordship
had invited us. 1894 E. CE. SOMERVILLE &`M. Ross' Reat Charlotte I. ix.
130, 1 have always been taught that it was manners to wait till you're
asked. ig21 J-.GALswox'W To Let 144 We don't get many like him now,
with everybody in such a hurry. The War was bad for manners, sir-it was
bad for manners. iq6o M-.SPARK Ballad ofPeckham Rye vii. 153 Trevor
threw half a crown backwards on to the counter. `Manners,' the barmaid
said as she rang the till. 1984 Q. CRisP Mannersfi•om Heaven vi. 63
Manners..are a means of getting what we want without appearing to be
absolute swine,

c. for manners: in order to comply with socially acceptable rules of polite
behaviour.
Freq. used with reference to the convention of leaving a small part of a dish or meal

uneaten; cf. manners-bit n, at Compounds tb. Also (occas.) with personification, asfor

Miss Manners, for Mr Manners.

i6o8 R. ARn?IN Nest ofNinnies sig. E, As our wantons doe at a feast, spare
for manners in company but alone cram most greedily. ai661 T._FuLLE_R
Worthies, Devon in Trans. Philol. Soc.1925-3p (1931)133 The Pope not
expecting so great a sum would be tendered him, and Raleigh not
suspecting he would take all, bnt leave at least a morsel for manners.
a1666 R._ FArrsIiAwE, Hurtado de Mendoza's Querer por solo Querer
(1670) ii. 62 'Twas for manners I forbore To take leave of her before,
a18o4 J. MAI'13ER Songs (1862) lxii. 79 Tiger for manners retreated, And
left the old virgin to risk it. 1847 R. B. PEARI3 Title Deeds Iii. i. 43 Conze, I
have not decanted too close; always leave a little for manners. igog L_.M.
MoNTUOM_F.RYAnne ofAvonlea xxvii. 318 Milty says when company
comes his mother gives them cheese and cuts it herself..one little bit
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apiece and one over for manners. 196o L. R. BANKS L-shaped Room xii.
168, I toyed with the final concoction, just to prove I could if I wanted to,
and that any I happened to leave was just for manners, 1968 in Diet.
Amer. Regional Eng. (1996) 111. 502/2 You `leave sornething for Miss
Manners'. 199o J. BURCHILL McLaren's Children in Sex & Sensibility
(1992) 97 It was amusing to watch how, suddenly, hipsters and Riglrt-Ons
became such frniclry eaters, socially speaking, leaving everything that came
about after 1945 on the side of their plate for Mr Manners.

d. Forms of behaviour exemplifying politeness or respect. Now only in to
make (also do) one's manners (regional): to curtsy, bow; to perform
conventional politenesses; to pay one's respects.

a1616 SHAKESPI 1RE Taming of Shrew (1623) J. i. 240, I aduise you vse
your manners discreetly in all kind of companies. a16i6 StiAKESPEARE
All's Well that ends Well (1623) iv. v. 88 Madam, I was thinking with what
manners I might safely be admitted.17oi D, DEFOE True-bortt
Englishman ii. 34 But like our Modern Quakers of the Town, Expect your
Manners, and return you none. 1725-6 W_PA'rrisoN Poet. Wks. (1728) 31
Apollo beheld him, and call'd him aloud; Declaring his Manners, tho'
perhaps not his Wit. 1824 in Spirit of Public Jrnls. (1825) 226 Having
done their rnanners to his Worship, Mr. Dennis Macarthy proceeded to
question his beloved. 1824 J. F. COOPER Pilot 239 The ship is to be so
cluttered with she-cattle [i.e. women], that a man will be obligated to
spend half his time in making his manners! 1825 J_ NEAI, Brother
Jonathan I. 138 Declaring, with a bow, or a bob, that'nobody needn't
plague themselves..;' and-making their manners, once more-'and,
whether or no' [etc.]. 1863 E. C.Gnsl(ELL Sylvia's Lovers I. ii. 30,1
humbly make my manners, missus. ai9o8 in M. Traynor Eng. Dial.

Donegal (1953) 179 To make one's nlanners, to salute one's superiors.., to
bow, curtsey. 193o G. B. JOHNSON in B. A. Botkin Folk-say Ii. 357 Wben a
Negro tells his child, on the approach of a white person, `Make yo'
manners', he is repeating a command used in England to remind children
to curtsy or touch the hat in the presence of superiors. 1942 7.N,
HURs1oN Dust Tracks on Road (1944) vi. 49 lleath..entered the room. He
bowed to Mama.. She made her manners and left us. i99i S. KING Needful
Things 416 Ole Harry Samuels said you ast if I'd stop by this mornin if I
had a chance... I'm just makin my manners to you, sir.

7. In pl. In extended use.

ta. The characteristic habits or behaviour of an animal. Obs.

c1400 (c1378) LANGLAND Piers Plowman (Laud) B. v. 438,1 am vnkynde
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a3ein his curteisye..For I haue and haue hadde som dele haukes maneres.
ai5oo (c134o) R. RoLLE Psalter (Univ. Oxf. 64) (1884) lxxvii. 5o Thai
hafe hundis maners that thai will not honur thaire fadere and thaire
modire and prelates. 1576 A`FLEMING in tr. J. Caius Eng. Dogges To Rdr.
sig. Aiv, The sundry sortes of Englishe dogges he discouereth so
euidently..their manners he openeth so manifestly. 1661 R. LQVELL
IIaYSUJoriPl.KToiloyta Isagoge sig. C, As for their nature and manners, they [sc.
serpents] have their poyson in the taile. 1796 J_MOxsi: Anier. Universal
Geogr. (new ed..) I. 202 In his manners he [se. the racoon] resembles the
squirrel. i831 J. Rt NNIE Montagu's Ornithol. Diet. (ed. 2) 534 The
whimbrel has all the manners of the curlew. 1835 A. S'rFEDMAN
Wanderings S. Afr. II. 114 In its habits and manners the Aard-wolf
resembles the fox.

b. Of a horse: action, trained behaviour.

1861 G. J. WHYTE-MELVILLE Market Harborough 2o There's some
legs-there's some hocks and thighs!.. Carries his own head, too; and if you
could see his mannersl i886 W. CARLE'rpN City Ballads 79 `Flash' was a
white-foot sorrel, an' run on Number Three: Not much stable
manners-an average horse to see. 1977 Horse & Hound 14 Jan. 39/1
(advt.) Freda is a vety gentle mare with super manners. 1997 Farrners
Guardian zg Sept. (Classified section) 24/4 (advt.) Attractive bay
mare..Excellent temperament with manners to burn.

c. The responsiveness, handling, and overall ease of control of a motor
vehicle, sailing vessel, etc.

1963 A. SiR_D. & F. HU'rroN-STOTT Veterari Motor Car 159 The result may
be a hybrid but it is undeniably magnificent with better-than-ioo m.p.h.
pet-formance and perfect road manners. 1985 Dirt Bike Mar. 24/1 They
were..revalved to suit the 125, and have improved the front-end manners
of the KI'M to a remarkable degree. 1997 Classic Boat May (Boatman
Suppl) (verso rear cover), Lean and easily driven, it has impeccable
manners under oars.

T8. In pt. Literary Criticism. The distinctive varieties of character and
temperament portrayed in a work of literature; characterization. Obs.

1674 T. RYNIER in tr. R. Rapin Reflections Aristotle's Treat. Poesie 35
§xxv, After the Design or Fable, Aristotle places the Manners [Fr. les
moerrrs] for the second Part; he calls the Manners the cause of the action,
for it is from these that a Man begins to act. 1695 DttYVEN in tr. C. A. Du
Fresnoy Art of Painting Pref. p. xxvi, The Persons, and Action of a Farce
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are all unnatural, and the Manners false, that is, inconsisting with the

characters of Mankind. 170o DgYVLN Fables Pref. sig. *A2", The Words
are the Colouring of the Work, which..is last to be consider'd. The
Design,..the Manners, and the Thoughts, are all before it. 1712 J. AnoiSO_N
Spectator No. 273. ¶i These are what Aristotle means by the Fable and the
Manners, or, as we generally call them in English, the Fable and the
Characters. a178o J. HARx,1,5 Philol. Enquiries (1781)11. viii.l6g When the
principal persons of any drama preserve such a consistency of
conduct,..that..we conjecture what they will do hereafter, from what they
have done already, such persons in poetry may be said to have manners,
for by this, and this only, are poetic manners constituted.

III. Senses relating to the way in which an action is performed.

9. a. The way in which something occurs or is performed; a method of
action; a mode of procedure. Chiefly in phrases formed with in or (arch.)
after (see also sense 3a); tformerly also with other prepositions, as by, on,
under, and with an infinitive or adverb phrase.

Formerly freq. without determiner when modified by an adjective or adjectival phrase,
as in mannerfoClowing, etc.; see also sense gb.

c1300 (?at2oo) I-AAMON Brut (Otho) 18983 pes pinges weren forbt-iht in
pilke manere idiht [c1275 Calig. pus weoren idihte]. C1325 (c1300)
Chron. Robert of Gloucester (Calig. A.1i) 502 In pis manere iwis Corineus
bi wan cornwaile to him.134o Ayenbite (i866) 51 Ine vif maneres me
zene3ep be mete and be drinke. a1393 GowDR Confessio Amantis (Fairf.)
vi. 68o So as sclie mai in good manere I3ir honour and her name save.
c145o in S. B. Meech Early Treat. in Eng. conc. Lat. Gram. (1935) 98 In
how many maners schalt thou by gynne to make Latyn? a15oo (?c145o)
Merlin (1899) 2 We yede and assaied hym in alle the maners that we
cowden. c1500 (?a1475) Assernbly of Gods (1896) 5 Musyng on a maner
how that I myght make Reason & Sensualyte in oon to acorde. 1523 in
Gentlernan's Mag. (1785)1L 939/1, I..dyd christen the same childe under
this manner. 1530 J._PALSGRrtvP Lesclarcissement 75o/1, I have no joy to
be taken up of you on this maner. 1557 Bible (Geneva) Heb. i. t. God spake
at sondrie tymes & in diuers maners in the olde tyme to our fathers by the
Prophetes. 1611 Bible (A.V.) Neh. vi. 4'I'hey sent vnto me foure
times,..and I answered them after the same maner, a1616 SHAKESPEARE
Julius Caesar (1623) IV. ii. 241 For certaine she is dead, and by strange
manner. 1647 C. COTTEtzELL & W. AYLESBURY tr. E. C. Davila Hist. Civill
Warres France I. i. 43 They disposed the order of their Councel in manner
as followeth. 1704 London Post 28-30 June 2/1 '1'he Nurse and 2 Maids
who lay in a Room backwards, were heard to Skriech out a considerable
time, in a most pitiful manner. 1766 Q. GOLDSMITH Vicar of Wakefield I.
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x. 94 We should go there in as proper a manner as possible; not altogether
like the scrubs about us. 1807 G. ROLAND Treat. flrt Fencing 96, I may,
with this smart stidden jirk from my wrist, strike your blade in such a
manner as will leave your body quite exposed. 187o Herald (Melbourne)
4 Apr. 3/2 Three larikins..had behaved in a vely disorderly manner in
Little Latrobe-street. 1912 H._BELI.OC This & That 172 He will kick, buck,
and rear, and behave in a manner altogether out of his nature. 1949 V. S.
REID New Day I. xxxi. 152 Eyre has shown the manner in wliich he intends
to settle this business, and rigbt now Ramsey is building two gallows.
199o R.SMITH Nemesis ii. 5 Maggie was tall, five feet ten, and carried
herself in a forthright manner that was mistaken for pride.

b. in (also ton and twithout preposition) like manner: in a similar way,
similarly. in (also tby and twithout preposition) no manner: not in any
way, not at all. Now somewhat arch.

c1330 (?c130o) Speculum Guy (Auch.) 628 He..}aat nele be make in none
manere. c1384 Bible (Wycliffite, E.V.) (Douce 369(2)) (185o) Matt. xxi.
36 He sente other seruauntis..and liche maner [a][425 L.V. in lijk maner,
L. sinriliter] thei diden to hem. c1450 in T. Wright & R. P. WiilekerAnglo-
Saxon & Old Enq. Vocab, (1884) I. 598/11 Nullatenus, no manere. a1470
MALORY Morte Darthur (Winch. Coll.) 30 Whan kyng Arthure saw the
batayle wolde nat be ended by no maner.1g56 W.,I.AUpER Compend.

Tractate Dewtie of Kyrtgis sig. B2", Than can 3e, be no maner want Gold.
1563 N_W_INaET Certain Tractates (1888) L 81 Baptim onlyke maner
makis ws saif.l6ii Bible (A.V.) Transl. Pref. sig. jr8, In like maner, Vlpilas
is reported..to haue translated the Scriptures into the Gothicke tongue.
1724 SWIFT Some Observ. Wood's Ilalf-pence iS In no manner
Derogatory or Invasive of any Liberty or Privilige of his Subjects. 1767 W.
BLACKSTONL Comm. Laivs Eng. II. 467 These also..are made assignable
and indorsable in like manner. 1813 DUKE OFWELLINGTON Dispatches
(1838) XI. 107, 1 can interfere in no manner whatever in the internal
concerns of the country. 1863 C. LYFI,L Geol. Evid. Antiq. Man 25 Among
other characters, the diminished thickness of the bones [etc.]..are relied
on; and in like manner, the diminished size of the horns of the bull. 19io
Ertcycl. Br•it. I. 205/2 The Irish court has in like manner become a part of
the High Court of Justice in Ireland by virtue of the Judicature Act passed
in 1877.1916 E. R. BURROUGHS Beasts of Tarzan vii. 107 Though none of
these statements agreed with Kaviri's.., Tarzan was in no manner
surprised at the discrepancies. 1995 Wine Spectator' 28 Feb. 20/11'hey're
vinified in like nlanner, and they often display siinilar flavor profiles,
acidity, body and tannin structure.

c. Chiefly Law. manner and form n. the exact way in which actions are
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to be carried out, usually as precisely specified in a will, contract, or other
legal document.

c1432 Petition in J. H. Fisher et al. Antltol. Chancery Eng. (1984) 229
And in cas the seid william Aleyne a pere noght in the Chauncerie to the
seid writ, that thanne lyke you to ordeyne that your seid supplaiunt be
restorid to the seid londis and tenementes in maner and forme afore scid.
1478 Will Sir R. Verney in J. Bruce Verney Papers (1853) 25, I Rauf
Verney, knyght, citezein mercer and alderman of the citee of
London..make and ordeigne this my present testament in maner and
forme as folowith. 15o9 Last Test. of J. de Veer in Archaeologia 0915) 66
310 Massez of Requiem to be saide and song for my Soule by Preestes in
maner and forme folowing. 1623 T. POwF.r_L (title) The attourneys
academy: or, the manner and forme of proceeding practically, vpon any
suite, plaint or action whatsoeuer, within this kingdome.l.6gi tr. J.
Kitchin Jurisdictions 423 Where one pleads out of his Fee, the other saith
within, without that, that it was out in manner and forme. 1748 S.
RiCHARDSON Glarissa VII. lxxxvi. 297, 1 Clarissa Harlowe,..do..make and
publish this my Last Will and Testament, in manner and form following.
1762 L. STERNE Life Tristrarn Shandy V. viii. 50I'rim..went on with his
oration upon death, in manner and form following. 1824 Saunders'King's
Bench Rep. I. 3o8a (note) When an inferior court, in obedience to the writ
of certiorari, returns an indictment to the K.B. it is annexed to the caption,
then called a schedule, and the caption concludes with stating, that `it is
presented in manner and form as appears in and by a certain indictment
annexed to this schedule'. 1975 Univ. Toronto Law Jrnl. Summer 205
Tarnopolsky appears to suggest in his The Canadian Bill ofRights that the
majority judgment in Drybones could be taken as support for the
proposition that parliament can impose a`manner and form' requirement.

d. Grammar. adverb of manner n. an adverb which expresses the way in
which an action occurs or is carried out; an adverb which answers the
question how?

[1652 F. LoDOwYCx Groundwork New Perfect Lang. 15 John and Peter (i
The Agent.) tr•avelled together to (2 The Verb.) Rome, Peter ran hastily (3
The Manner.) to London (4 The place.).] 1728 E._CtiAMBULS Cyct. I. 37
Adverbs..may be reduced under the general Classes of Adverbs of'I'ime, of
Place, of Order, of Quantity, of Quality, of Manner [etc.]. 1872 R Moluus
Hist. Oult. Eng. Accidence 193 Adverbs of..Manner or Quality, as well,
wisely [etc.]. 1895 N.E.D. s.v. Fall v., Fall out,. .To prove to be, turn out...
Now only with adverb of manner. 1992 I. A. E. CUNNtNGHAM Syntactic
Anal. Sea Island Creole 168 Reference, here, is to the SE single-word
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adverbs of manner whieh generally end in the morpheme, ly,

io. a. The case or state of affairs with regard to some matter; the nature,
character, or disposition of someone or something. In later use only in the
manner of. Now rare. Perh. Obs.

c13oo Life &Martyrdom Thornas Becket (Harl. 2277) (1845) 2 The
manere of Engelonde this Gilbert hire tolde. ci39o CRnUCEU Man of
Law's Tale 88o The kyng..axeth where his wyf and his child is; The
constable gan aboute his herte colde, And pleynly al the manere he hym
tolde. ?ai400 (a1338) R,_MArINYNG Chron. (Petyt 511) H. 275 A
messengere pei sent to telle alle be maners [Fr. manere]; To pe Scottis he
went, & said as 5e may here. a1450 (a1338) R. iV_TANNYNG Chron. (Lamb.)
i. 1g864'Lol' sche seide,'wher he comep here!' & telde of Pellit al pe
manere. a1470 Mn1,oRY Morte Darthur (Winch. Coll.) 716 Sir Palomydes
tolde sir Hermynde all the maner and how they slew sir Lamorak. a1475
LYDGATF tr. G. de Guileville Pilgr. L,yfMan 6710 In that myrour dyde I se
The maner hool off the cyte. 1,5a3 Lll._BKRNEtt-s. tr. J. Froissart Cronycles
1. xvii. i8 (heading) Here the hystory speketh of the maner of the Scottis,
and howe they can warre. 1530 J. PALSGRn.vE^, Lesclarcissement 707/2, I
scryve a thyng, I discrybe the maner of it. 1557 M_BnSSE-T tr. T. More
Treat. Passion in tr. T. More Wks. 1383/2 As hys trespas was a great deale
more heynous, so was the manoure of hys well deseruyd ende, muche
more pyteous. 1653 H. CQGAN tr. F. M. Pinto Voy. &AdventuresV. i. 2o
'I'here was a..conflict between them, but..l am not able to deliver the
manner of it. 1665 J_BUtv_YAN Hol}/ CS:tie 59 These words..give us also to
understand the manner of her strength. 1711 LD. St-IAFrLSSpxY
Characteristicks I. III. i. 286 'Tis no wonder if we slight the Gardenership,
and think the manner of Culture a very contemptible Mystery. 1804-8 W.
BLnKB Milton 1, in Poetry & Prose (1965) 97 This is the manner of the
Daughters of Albion in their beauty Evety one is threefold in Head & Heart
& Reins. i.858 H. BvsHNI i L Serm, for New Life 31 The manner of the fact
is uninvestigable and mysterious. 1902 J. PAYNE Poet. Wks. I. 35o The
Bedouin..conjured him by God's sheen The history to tell him of the bean,
So he might know the manner of the thing.

b. in the manner of(also arch. in manner o,f): after the fashion of, in
the form or style of. Cf. sense 3a.

a1375 Williarn of Palerne 821 Bope pe prusch & pe prustele..Meleden ful
merye in maner of here kinde. c139o CHAUCLK Parson's Tale 329 )^)ey
sowed of figge leues in manere of breches. ?a1425 MS Hunterian 95 f.
163, Boile hem to gidere to pei be in maner of ane emplaister. 1486-1504
in W. Denton Eng. in i5th Cent. (1888) Note D 318 My lord byschope..dyd
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stand in maner of a wauereyng mynd. a1533 LD,. BERNFtzs tr. A. de

Guevara Golden Bk. M. Aurelius (1546) sig. K", There came a Centuryon in
maner of a messager with great haste. 1585 T. WASHING2oN tr. N. de

Nicolay 1Vauigations 7ltrkie II. xxi. f. 58°, A purse..which hee holdeth in
his hande in manner of a gloue. 1659 J. PF:ARSON Expos. Creed (1839) 358
The grave to him is in the manner of a womb to bring him forth. 1720 J.
STRYPE Stow's Survey ofLondori (rev. ed.) Il. Vi. i. 8/I To make a Dragon
in Manner of a Standard or Ensign of certain red Samitt. 1774 PhiIos.
Tr•ans. (Royal Soc.) 64 426 A large book..ruled in the mariner of a bill-
book, used by tradesmen. 1852 P_J_ BAn.i:Y Festus (ed. 5) 5o6 Pavonian
canopy of azure held, In manner of a sunshade. 1967
Embroidery & Fabr•ic Collage iii. 6o The coverlet tells the story of Tristan,
in a series of scenes showing different incidents, in the marrner of a strip
cartoon. 1994 D. HEALY Goat's Song xvii. 219 She'd walk the beach
hugging Sara's elbow, her head wrapped in towels in the manner of a
turban.

ii. a. With ofand gerund or noun of action: a way, method, or mode of
doing something. Now somewhat arch. exc. as in sense iib.
In first quot, with omission of of.

c1330 ('?c1300) Speculurn Guy (Auch.) 835 Ac anober manere wasshing
Makep clene of alle ping. 134o Ayenbite (i866) 15 Zuo hep pe dyeuel
diverse maneres of waytinges. c1400 (1391) fx&KF_R Tr•eat. Astrolabe
(Brussels) iI. §3. f. 85, Take this maner of settynge for a general rule.

C1475 (1392) MS Wellcome 564 f. 1o5, For by pis weye of worduinge y
fonde moost profit in pis manere of worchynge. 1534 R. WHITPINTON tr.
Cicero Thre Bks. Tullyes Offyces I. sig. A.3, Plato if he wolde have
practysed this maner of persuadynge, lie myght haue persuaded with
syngular gtauytie. 1597 T.1VIOxLEY Plaine & Easie Intr•od. Musicke 45
This is our vsual maner of pricking and setting downe of the Proportions.
1597 SEiAKEspEARB Richard II v. vi. 9 The maner [1623 manner] of their
taking may appeare At large discoursed in this paper heere. 1632 R.
SANDI xSON Serrn. 47 Obserue secondly the Apostles maner of speech.
1666 BP. S. PnxKEIt Free Censvre Platoriick Philos. (1667) 36 Plato's
manner of arguing is more succinct than the tedious way of Syllogising.
1726 WR.CI-IE'rwooD Voy. Capt. Boyle 125 His manner of going to the
Appointment was in Disguise. 1764 G. GQLDSMCrII Hist. England I. i. 6 A
more just manner of thinking and expression. i8o9 U.._ROLaNn Amateur
of Fencing 118 The manner of executing it was [etc.]. i881 T-I1 tutitr,s
Washington Square vii. 56 Mrs. Penniman declared that his rnanner of
singing was `most artistic'. 1934 K. GRAVEs I, Claudius xi. 158 This was an
unusual manner of fightnig, for the ordinary German soldier does all his
work with the slim-shafted, narrow-headed assegai. ig9o M._ ROBERTS In
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Red Kitcher (1991) 141'rhe young men told me about their manner of
dying, their manner of surviving in the trenches before they went into
battle.

b. manner of speaking n. [perhaps after or reinforced by Middle French,
French maniere de parler (1549)] form of expression. in a manner of
speaking: as one might say, so to speak.

a1387J. TRl;tqsA tr, R. Higden Polychron. (St. John's Cambr.) I. 5 In our
tyme..nobilite and faire manere of spekynge were all i-lost. ?1533
'1'YNDALL Expos. Mathew v. f. l, To turne the other cheke is a maner of
speakynge and not to be vnderstande as the wordes sounde. 1577 T.
VAU'1'ROLLIER tr. M. Luther Epist. to Galathians 83 It seemeth a very
straunge and a monstrous maner of speaking thus to say: I liue, I liue not:
I am dead, I am not dead [etc.]. i7o6 Phillips's New World of Words (ed.
6), Hysteron Proteron, a preposterous manner of speaking or writing,
expressing that first which should be last. c1777 S. Foo'r1G Devil upon Ttvo
Sticks (1778) 1. 15, I consider this [sc. the use of epithets such as devilish,
hellish, damn'd, etc.] as a rhetorical figure, a manner of speaking devis'd
and practis'd by dulness, to conceal the lack of ideas, and the want of
expressions. 1875 Appletons' Jrnl. 27 Mar. 389/2 You are the strangest
young girl-lady I mean-I ever met; so mean-spirited, in a manner of
speaking. 1883 R L. STEVENSON Treasure Island x. 81 She would swear
the same, in a manner of speaking, before chaplain. 18go `R.
BOi,D1tr,WOOV' Colortfal Reformer (1891) 219 The cattle..has been, in a
manner of speaking, neglected. 1922 J. JOYCE Ulysses in. 613 One time I
could read a book in the dark, manner of speaking. 1951 C. HAxE Eng.
Murder v. 57`What are you doing, hanging about here?"Well, sir, hanging
about is my job, in a manner of speaking.' i996 R MI5'rRY 1,4'ne Balanee
iii. 159 It was the first time they found themselves face to face with her. In
a manner of speaking, that is, for a black burkha hid her countenance.

12. a. Method or style of composition or execution in art, literature, etc.
With reference to literature, manner was formerly often contrasted with matter, the

distinction being more or less equivalent to that now drawn betweenforrn and content.

ci375 CHAUCER Monk's Tale 3181, I wol biwaille in manere of tragedie
The harm of hem that stoode in heigh degree. a1387 J. T1u3vI8A tr. R.
Higden Polyclzron. (St. John's Cambr.) II. 71 bere were somtyme buldes
wiy vice arches and fontes in be manere of Rome [L. Romano
more]. ?ai425 (cr400) Mandeville's Trav. (Titus C. 1.6) (1919) 55
Adtyan..made Ierusalem a3en & the tenlple in the same manere as
Saloman made it. 1662 J. EvLtYN Sculptura iii. 3o They..ruin'd all
those..excellent Works, whereever they became Masters, introducing their
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laine, and wretched manner, in all those Arts which they pretended to
restore. 1664 J. EyELYN tr. R. Freart ParallelAntientArchit. I. ii. io The
heroiclc and gigantine manner of this Order [se. the Dotic]..discovering a
certain masculine and natural beauty, which is properly that the French
call la grand Maniere. 1695 DRYDEN in tr. C. A. Du Fresnoy De Arte
Graphica Pref. p. xii, Plato himself is accustom'd to write loftily, imitating,
as the Critiques tell us, the manner of Homer. 1708 J. AliotsoN Let. 27
May in Ann. Reg. 1778 (1779) 176/2 The whole is concluded by a
nightingale, that has a much better voice than Mrs. Tofts, and something
of the Italian manner in her divisions. 1754 T. G_RAY Let. 13 Aug. in Corr.

(1971) I. 404 He [sc. Kent] introduced a mix'd Style, which now goes by
the name of the Battey Langley Manner. 178o W CoweER Table Talk 542
Manner is all in all, whatever is writ, The substitute for genius, sense, and
wit. 1824 T. F._DI73DIN Library Compart, p. iv., Miniature engravings in
the line manner. i85o J_S. BLACt<.tE tr. fEschylus Lyrical Dramas I. Pref.
7 Poetry is distinguished from prose more by the manner than by the
matter. 185o AJA'KESON Legends Monastic Orders (i863) 52 Chanting
the divine services according to the Gregorian manner. 1878 R. W. DALH
Lect. Pr•eaching vi. 178 Lord Macaulay's manner is very contagious. 19o8
Cambr. Ifist. Eng. Lit. II. 239 With Jatnes I the outlook changes, and in
the poems of Henryson, Dunbar, Douglas and some of the minor'malcars'
the manner of the earlier northern poetry survives only in stray places.
1992 Apollo June 367/1 Paintings and drawings..[which] are deceptively
in his manner and for which the name Constable has seemed a plausible
ascription.

b. spec. A heightened or distinctive style characteristic of the work of a
particular artist, writer, etc.

Often in unfavourable sense, implying affectation; cf. MANNERISM n. 2.

17o6 J_SAVAGF tr. R. de Piles Art of Painting 356 He at last degenerated
into what we call Manner, and very seldom consulted Nature. 1779
JoHNsUN Dryden in Pref. Wks. Eng. Poets III. 188 He who writes much,
will not easily escape a manner, such a recurrence of particular modes as
may be easily noted... His [se. Dryden's] stile could not easily be imitated.
1797 Encycl.l3rit. X. 538/2 Manner, in painting..But the best painter is he
who has no manner at all. 1813 Examiner io May 299/2 Most Artists have
what is denominated a manner, unlike the unobtrusiveness of Nature.
1837 Penny Cycl. IX. 440/2 The great excellence of his works in other
respects was enhanced by the absence of all manner, except such as
belonged to the painter after whom he engraved. 1855 A. BAIN Senses &
Intellect II. ii. 472 Let a composer vary his works as he may, there is a
manner that usually sits upon every one of them. 1993 New Yorker 20
Sept. 125/2 Much of Wolfe's writing on popular culture..reads now as pure
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manner, but it's canonical, because it's New.

c. Any of several distinct styles of an artist, each characteristic of a
particular phase or period in his or her career.

1727-52 E. C1IAMi3ERS Cuc1. (at cited word), The curious in
pictures..distinguish readily..between the antient and the new manner of
the same painter. 1762 H. WAi.PO.E, Vertue's Anecd. Painting I. iii. 5o A
picture of Raphael in his first manner. 1867 A. B_ARRy Life Sir C. Barry iv.
97 The building which most distinctly marks his `second manner'. 1892
Athena?um 13 Feb. 220/3 In Italy artists we call `primitives', such as
Crivelli..still adhered to the early manner while Titian was in his glory.
1902 Daily Chron. 22 Apr. 3/1 Mr. Henderson's attempt to divide
Wagner's works into four styles or manners is rather misleading. 1940
Scrutiny 9 289 The'simplicity' of Auden's later manner merges into neo-
Georgianism.1991 Renaissance Stud. Dec. 440 Particularly before his so-
called third manner, when his style shifted in the direction of increased
grandeur, Raphael explored the theme of grazia.

13. in a manner (also tin manner): in some way, in some degree, so to
speak, as it were; to a considerable degree, almost entirely, very nearly.
Similarly tin some good manner.

c1425 (aa420) LYDGATx Troyyes Bk. (Augustus A. 4)111.2671 Whan pe
twyly3t, wip a pale chere, In maner morneth pe absence of pe sonne.
c15oo (?ai475) Assembly of Gods (1896) I075 The slepyr grasse made
many of hem fall, And from thense in maner depart sodeynly.15o2 tr.

Ordynarye of Crysten Men I. iii. sig. c.ii", [They] ben uncrystened & made
as in maner forsakyng theyr fayth. 1545 R. AsCiiAM Toxophitus I. f. 6", The
Persians which vnder Cyrus conquered in a maner all the worlde. 156o J.

DAUS tr. J. Sleidane Commentm•ies f. cccxxiii", They..found in manner [L.
fereJ nothing. 1584 T._CoGnN Hauen of Health ccxliii. 279 There dyed in
the satne disease in manner within sixe dayes space..eight hundred
persons. 1588 A._KING tr. St. Peter Canisius Catech. f. 96, The worthy
fruicts of pcenance, quhair be we recompense (at the least in a mainer)
the..sinnes of our former lyf. 16o6 P. HOLLAND tr. Suetonius Hist. Twelve
Caesars 32 Of these murderers, there was not one in manner [L. fere] that
either survived him aboue three yeares, or died of his naturall death. 1615
W.. LAwsoN Country Housewifes Garden (1623) 12 Fruits are..desired of
so many (nay, in a manner of all) and yet few will..take paines to prouide
them. 1619 SIR D. CARLLTON in S. K. Gardiner Lett. Relations Eng. &
Germany (1865)1st Ser. 44 His busines is in some good manner prepared
for him. a1658 J_DURHAM Law Uttsealed (1676) i>,o Chance, luck,
fortune, &c. are so much looked to, and in a manner deified. 1737W.
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WHIS'iorr tr. ,Josephus Hist. Jewish Wars Pref. §i The war..hath been the
greatest..in a manner of those that ever were heard of. 179o E._BuRxr;
Ref t. Revol. in France 148 Our education is in a manner wholly in the
hands of ecclesiastics. 1838 T. ARNOLD Hist. Rome I. V. 74 Ttie poorest
citizens..were considered in a manner as supernumeraries. 1875 T. W.
HIGGINSO_N Young Fotks' Hist. U.S. ix. 65 Massachusetts, being first
settled, was in a manner the parent of these later colonies. 1913 W.
CA'rxrx 0 Pioneersl v. ii. 299 Slte reflected that she was, in a manner,
immune from evil tidings. 1953 V. RANDOLPH & G. P. WILSON Down in
Hotler 17o The phrase in a manner..seems to mean nearly, virtually, or
almost. `Them biscuit is in a manner done,' a housewife said, 'an' we'll
have 'em on the table in a minute'. 1975 H. NEMEROV Co11. Poents (1977)
499 The soul is in a manner all there is.

t14. to find (also take) the manner (also manners) to[after Middle
French trouver Ia maniere de (15th cent.)]: to find means to. to make
manner to [after Middle French faire maniere de (15th cent.)]: to make as if
to do something, to give a show of doing something; to take steps towards
doing something. Obs.

1477 CANiorr tr. R. Le Fevre Hist. Jason (1913) 68 He sholde fynde the
maners if he might to sende him in to the yle. 1523 LD. BERNERS tr. J.
Froissart Cronycles I. cxix. 141 The erle of Derby made no maner to rescue
theym. a1533 L. ^FiuERS tr. Bk. Duke Huon of Burdeux (1882-7) lii. 175
He wolde go &..fynde the maner to speake with her. ci6oo Diurnal of
Remarkable Occurrents (1833) 3o6 Bot thaj gaif in haistie ansuer, bit tuik
maner to adwyse thair-on. a1673 A. JP.FFItEY Diary (1833) 15 Havin made
the manner to learn some Greek in Banchory, I entered to niy logics.

tN. Other uses.

15. Measure, moderation. in manner: in due measure. Obs.

a1382 Bible (Wycliffite, E.V.): Prov. (Bodl. 959) xxiii. 4 But to thi
prudence put maner [L. pone niodum], a1393 GQwL_+R Confessio Amantis
(Fairf.) v1I. 2132 Be this ensample a king mai lere That forto yive is in
manere. ci4oo GOWER Eng. Wks. (1901) II. 483 It sit hem wel to do pite
and grace; Bot yit it mot be tempred in manere. ?144o tr. Palladius De Re
Rustica (Fitzw.) I. 212 And take on hond, in husbondynge of londe, As
thou may bere in maner and mesure. 1502 tr. Ordynarye of Crysten Men
n. viii. sig. l.i, Without maner & attemperaunce no vertue is parfyte.

i6. A musical mode or melody. Obs. rareJ 1.
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ai382 Bible (Wycliffite, E.V.) (Bodl. 959) (1965) Ecclus. xliv. 5 Preise we
glorious men..in per wisdam sechinge pe musik maneris [L. ntodos
tnusicos].

17. a. Reason, cause. Obs.

c1390 CHAUCER Physician's Tale 264 The peple anon had suspect in this
thyng, By manere of the cherles chalangyng, That it was by the assent of
Apius. a1393 Gowrslt Confessio Atnantis (Fairf.) VI. 323 W hy men
pleigneth After the court..I wol the tellen the manere. a145o Generides
(Hehn.) 2882 Sore he hated the prisonere, I can not tell for what maner.
1532 (c1385) Usk's Test. Loue in Wks. G. Chaucer i. f. cccxxxi, Wherfore
to enfourme you lady the maner why I meane, se nowe.

b. A condition, proviso. Obs. rare.

c1400 (?ai3oo) King Alexander (Laud 622) 3188 Alisaunder..afongep pis
coroune Jn pe name of raunsoune..By suffraunce of swiche manere pat 3ee
make amendement Of Leonyne. aiyoo Eng. Conquest Ireland (Rawl.)
(1896) 9 He was delyueryd out of pryson on this manere, That he and
Morice..sholde..wende into Irland.

COMPOUNDS

Ci. a. General attrib.

tmanner-piercing adj. Obs.

1776 W.J, It^.1^KLP, tr. L. de Camoens Lusiad (1778) vlll. 369 His fraudful
art, tliough veil'd in deep disguise, Shone bright to Gama's *tnanner-
piercing eyes.

b. manners-bit n. regional a small part of a dish left uneaten, out of
politeness (see quots.; cf. sense 6c).

1829 j. UUtyTER Hallamslaire Gloss., *Manners-bit, a portion of a dish
left by the guests that the host may not feel himself reproached for
insufficient preparation. 1$59 A. L. ELWYN Gloss. Supposed
Americanisms 73 Mannersbit, a portion of a dish left by the guests, that
the host may not feel himself reproached for insufficient preparation...
This still exists in New England.
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C2. attrib. Grammar. Designating an adverb, phrase, etc., which expresses
the manner of an action. Cf. adverb of manner n. at sense 9d.

1965 N.CHOMsICY Aspects of Tlieory of Syntax ii. 103 Verbs generally
take Manner Adverbials freely, but there are some which do not. 1983
Amer. Speech 63 137 Manner adjuncts focus on the action and stress how
it was carried out. i.ggi Using Corpora (Proc. Conf. Univ. Waterloo
Centre for New OED) 76 Adverbs like briefly, frarzkly and naturally..can
be used as either manner adjuncts or style/content disjuncts but never
take the sole intonation focus in the latter function.

DERIVATIVES

'manner-like adv. (also manners-like) in a mannerly way, politely,
courteously.

1489 (a138o) J. BAitBOuR Bruce (Adv.) ni. 72 He set ensample thus
mydlike, The-quhethir he mycht ntar *manerlik Lylmyt hym to Gaudifer
de Larys.1596 R. NAUNT^m Let. 23 Mar. in G. Ungerer Spaniard iri

Elizabethan Ertg. (1976) II. 94 He is loth to thrust too [perh. read un-]
manner-like into heauen before his ould Mr. 1826 T. HooD Last Man in
Whints & Oddities 25 Full manners-like he tender'd the dratn.
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REFERENCE TO RELATED STATUTF4 § 51:3

one subject contains a given provision, the omission of such provi-
sion from a similar statute concerning a related subject is signifi-
cant to show that a different intention existed."'0

§ 51:3 Statutes deemed to be in pari materia
Statutes are considered to be in pari materia when they relate to

the same person or thing, to the same class of persons or things,' or

30California. Western States Newspapers, Inc. v. Gehringer, 203 Cal. App.
2d 793, 22 Cal. Rptr. 144 (4th Dist. 1962).

United States. Water Quality Ass'n Employees' Benefit Corp, v. U.S., 795
F.2d 1303, 7 Employee Benefits Cas. (BNA) 1737, 86-2 U.S. Tax Cas. (CCH) P
9527, 58 A.F.T.R.2d 86-5410 (7th Cir. 1986); Flahertys Arden Bowl, Inc. v. C.I.R.,
115 T.C. 269, Tax Ct, Rep. Dec. (RIA) 115.19, 2000 WL 1372869 (2000), affd, 271
F.3d 763, 2001-2 U.S. Tax Cas, (CCH) P 50770, 88 A.F.T.R.2d 2001-6850 (8th Cir.
2001).

Alabama. House v. Cullman County, 593 So. 2d 69 (Ala. 1992).
Connecticut. Doe v. Statewide Grievance Committee, 41 Conn. App. 671,

677 A,2d 960 (1996), judgment rev'd on other grounds, 240 Conn. 671, 694 A,2d
1218 (1997).

Kansas. Fought v. State, 14 Kan. App. 2d 17, 781 P.2d 742 (1989).
North Dakota. I{roh v, American Family Ins., 487 N,W.2d 306 (N.D. 1992).
Tennessee. State v. Davis, 654 S. W.2d 688 (Tenn. Crim. App, 1983).
Virginia. Williams v. Matthews, 248 Va. 277, 448 S.E.2d 625 (1994).
Richards & Stearns, Shareholder By-Laws Requiring Boards of Directors to

Dismantle Rights Plans Are Unlikely to Survive Scrutiny Under Delaware Law, 54
Bus Law 607 (1999).

[Section 51:31

'United States. Wong Kam Wo v. Dulles, 236 F.2d 622 (9th Cir. 1956); 222
East Chestnut St. Corp. v. Lakefront Realty Corp., 256 F.2d 513 (7th Cir. 1958);
HIeinfelter v. U. S., 162 Ct. Cl. 88, 318 F.2d 929 (1963); U. S. ex rel. Nelson v,
Zelker, 335 F. Supp. 85 (S.D. N.Y. 1971) (Securities and Exchange Acts of 1933
and 1934 were parts of a comprehensive eeheme to be construed in pari materia);
Matos Ortiz v. Com. of Puerto Rico, 103 F. Supp. 2d 59 (D.P.R, 2000); Jackson v.
Birmingham Bd. of Educ., 309 F.3d 1333, 170 Ed. Law Rep. 539, 95 Fair Empl,
Prac. Cas, (BNA) 658, 83 Empl. Prac. Dec. (CCH) P 41235 (11th Cir. 2002), rev'd
and remanded on other grounds, 544 U.S. 167, 125 S. Ct. 1497, 161 L. Ed. 2d 361,
95 Fair Einpl. Prac. Cas. (BNA) 669, 86 Empl. Prac. Dec. (CCH) P 41871 (2005);
U.S. v. Lillyblad, 56 M.J. 636 (N.M.C.C.A. 2001); Brown v. Gillard, 2003 WL
396372 (D.V.I. 2003); U,S. v. Moore, 288 F. Supp. 2d 965 (E.D. Wis. 2003); Belt v.
EmCare, Inc., 444 F.3d 403, 11 Wage & Hour Cas. 2d (BNA) 553, 152 Lab. Cas.
(CCH) P 35120 (6th Cir. 2006), cert. denied, 127 S. Ct. 349, 166 L, Ed. 2d 43, 11
Wage & Hour Cas, 2d (BNA) 1632 (U.S. 2006).

Alaska. Keane v. Local Boundary Com'n, 893 P.2d 1239 (Alaska 1995).
California. Williams v. City of San Carlos, 233 Cal. App. 2d 290, 43 Cal.

Rptr. 486 (lst Dist. 1965).
District of Columbia. Harman v. U.S., 718 A,2d 114 (D.C. 1998),
Hawaii. State v. Carmichael, 99 Haw. 75, 53 P.3d 214 (2002), as corrected,

(Sept. 5, 2002) and as amended, (Sept. 9, 2002).
Idaho. Burge v. Tibor, 88 Idaho 149, 397 P.2d 235 (1964); Chief Industries,

Inc. v. Schwendiman, 99 Idaho 682, 587 P.2d 823 (1978).
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Illinois. People ex rel, Tilley v. New York, C. & St. L.R. Co., 364 Ill. 456, 4
N,E.2d 867 (1936).

It has been suggested that statutes may relate to the same subject matter
without being "strictly in pari materia." Freberg v. Board of Trustees of Firemen's
Pension Fund of City of Highland Park, 128 Ill. App. 2d 369, 262 N.E.2d 22 (2d
Dist. 1970).

Indiana. State v. Gerhardt, 145 Ind. 439, 44 N.E. 469 (1896); Collins v.
State, 275 Ind. 86, 415 N.E.2d 46 (1981).

Iowa. In Interest of E.C.G., 345 N.W.2d 138 (Iowa 1984).
Kansas. Triplett v. Grundy Elec. Co-op., Inc., 389 S.W.2d 401 (Mo. Ct. App,

1965); Schwartz v, Kunze, 29 Kan. App. 2d 21, 22 P.3d 618 (2001).
Kentucky. Chambers v. Com., ex rel. Twehues, 723 S.W.2d 868 (Ky. Ct.

App, 1986).
Maine. Charlton v. Town of Oxford, 2001 ME 104, 774 A.2d 366 (Me. 2001).
Maryland. Willis v. State, 302 Md. 363, 488 A.2d 171 (1985); Farris v.

State, 351 Md. 24, 716 A.2d 237 (1998).
Massachusetts. McDonald v, Town Manager of Southbridge, 39 Mass, App.

Ct. 479, 657 N.E.2d 1285 (1995), rev'd on other grounds, 423 Mass. 1018, 672
N.E.2d 10 (1996).

Michigan. Rathbun v. State, 284 Mich. 521, 280 N.W. 35 (1938); Mooney v.
Unemployment Compensation Commission, 336 Mich. 344, 58 N.W.2d 94 (1953);
Richardson v. Jackson County, 432 Mich. 377, 443 N.W.2d 105 (1989).

Gasoline tax increases held in pari materia with highway department ap-
propriation statutes and so not subject to a referendum. County Road Ass'n v.
Board of State Canvassers, 407 Mich, 101, 282 N,W.2d 774 (1979).

Minnesota. State ex rel. Carlton v. Weed, 208 Minn. 34294 N,W. 370 (1940),
Montana. Faucette v. Chriatensen, 145 Mont. 28, 400 P.2d 883 (1965).
New Jersey. Gualano v. Board of School Estimate of Elizabeth School

Dist., 72 N.J. Super, 7, 177 A.2d 580 (Law Div. 1962), judgment afi'd, 39 N.J. 300,
188 A.2d 569 (1963).

New Mexico. State ex rel. State Park and Recreation Commission v, New
Mexico State Authority, 76 N.M, 1, 411 P,2d 984 (1966).

New York. People ex rel. Doacher v. Sisson, 222 N.Y. 387, 118 N.E. 789
(1918); Bright Tunes Productions, Inc, v, Lee, 43 Misc. 2d 21, 249 N.Y.S.2d 632
(Sup 1964); Norry v. Land, 44 Misc. 2d 556, 254 N.Y.S.2d 176 (Sup 1964); Farone
v, Korey Motors, Inc., 44 Misc. 2d 565, 254 N.Y.S.2d 209 (Sup 1964),

Ohio. State v. Trunzo, 75 Ohio L. Abs. 187, 137 N.E.2d 511 (Ct. App. 8th
Dist. Cuyahoga County 1956); Suez Co. v. Young, 118 Ohio App. 415, 25 Ohio Op.
2d 315, 195 N.E,2d 117 (6th Dist. Lucas County 1963).

Pennsylvania. Medrow v. Com., Dept. of Transp., 120 Pa. Commw. 306,
548 A.2d 393 (1988).

Rhode Island. Narragansett Food Services, Inc. v. Rhode Island Dept. of
Labor, 420 A.2d 805, 91 Lab. Cas. (CCH) P 55292 (R.I. 1980); Stebbins v. Wells,
2001 WL 1256079 (R.I. Super. Ct. 2001),

South Dakota. Goetz v. State, 2001 SD 138, 636 N.W.2d 675 (S.D. 2001);
Lewis & Clark Rural Water System, Inc. v. Seeba, 2006 SD 7, 709 N.W.2d 824
(S.D. 2006).

Texas. City of Corpus Christi v. Gregg, 275 S.W,2d 547 (Tex. Civ. App. San
Antonio 1954), judgment rev'd on other grounds, 155 Tex. 537, 289 S.W.2d 746
(1956); State v. Easley, 390 S.W.2d 24 (Tex. Civ. App, Beaumont 1965), writ
dismissed, (July 28, 1966) and writ granted, (Oct. 6, 1965) and judgment rev'd on
other grounds, 404 S.W.2d 296 (Tex. 1966); Mills v. State, 722 S.W.2d 411 (Tex.
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have the same purpose or object.2

Crim. App. 1986).
Utah. Utah County v. Orem City, 699 P.2d 707 (Utah 1985).
Vermont. Board of Trustees of Kellogg-Hubbard Library, Inc. v. Labor

Relations Bd., 162 Vt. 571, 649 A,2d 784 (1994); State v. Baron, 176 Vt. 314, 848
A.2d 275 (2004).

Washington. Paltro v. Aetna Cas, & Sur. Cn., 119 Wash. 101, 204 P. 1044
(1922); Monroe By and Through Broulette v. Soliz, 132 Wash. 2d 414, 939 P.2d 205
(1997), as amended, (July 15, 1997).

West Virginia. Rhodes v, Workers' Compensation Div., 209 W. Va. 8, 543
S.E.2d 289 (2000); Meadows v. Hopkins, 211 W. Va. 382, 566 S.E.2d 269, 19 I.E.R.
Cas. (BNA) 1197 (2002); State ex rel. McKenzie v. Smith, 212 W. Va. 288, 569
S.E.2d 809 (2002).

Wisconsin. Schrab v. State Highway Commission, 28 Wis. 2d 290, 137
N.W.2d 25 (1965); In re Estate of Flejter, 240 Wis. 2d 401, 2001 WI App 26, 623
N.W.2d 552 (Ct. App. 2000).

Cf. "AIl statutes must be read in pari materia whenever possible." Executive
House Bldg., Inc. v. Demarest, 248 So. 2d 405 (La. Ct. App. 4th Cir. 1971).

- McBee, Federal Rule of Evidence 415; Making it Work, 36 Washburn L J 89
(1996); Sullivan, Overhauling the Vessel Exception, 43 Naval L. Rev. 57 (1996);
Ritts, Pre-emption and Medical Devices: A Response to Adler and Mann, 51 Food
& Drug, 51 Food & Drug L J 1(1996); Toma, The Decline of Emergency Medical
Services Coordination in California: Why Cities Are at War With Counties Over
Illusory Ambulance Monopolies, 23 Sw U L. Rev. 285 (1994).

2 United States. Oscar Mayer & Co. v. Evans, 441 U.S. 750, 99 S. Ct. 2066,
60 L. Ed. 2d 609, 19 Fair Empl. Prac. Cas. (BNA) 1167, 19 Empl. Prac. Dec. (CCH)
P 9216 (1979); U.S. v. Colorado & N.W.R. Co., 157 F. 321 (C.C,A. 8th Cir. 1907);
Willapoint Oysters v. Ewing, 174 F.2d 676 (9th Cir. 1949); Common Cause v.
Federal Election Com'n, 842 F.2d 436 (D.C. Cir. 1988); U.S. v. Carr, 880 F,2d 1550,
30 Env't. Rep. Cas. (BNA) 1128, 19 Envtl. L. Rep. 21137 (2d Cir. 1989); Miller v.
Ribicoff, 195 F. Supp. 534 (W.D. S.C. 1961) (Social Security Act and Administra-
tive Procedure Act); Massachusetts Trustees of Eastern Gas & Fuel Associates v.
U. S., 202 F. Supp. 297, 1962 A.M.C. 445 (D. Mass. 1962), opinion amended on
other grounds, 210 F. Supp. 822, 1962 A.M.C. 1162 (D. Mass. 1962), judgment
a1Pd, 312 F.2d 214, 1963 A.M.C. 371 (1st Cir. 1963), judgment afPd, 377 U.S. 235,
84 S. Ct. 1236, 12 L. Ed. 2d 268, 1964 A.M.C. 1085 (1964) (Merchant Marine Act
and Merchant Ship Sales Act); Flax v. Potts, 204 F. Supp. 458 (N.D. Tex. 1962),
judgment affd, 313 F.2d 284 (5th Cir. 1963) (pupil placement law and statute
maintaining dual school system); U.S. v. Freeling, 31 F.R.D. 540 (S.D. N.Y. 1962)
(use of identical words in the same sense); Matos Ortiz v. Com. of Puerto Rico, 103
F. Supp. 2d 59 (D.P.R, 2000); U.S. v. Lillyblad, 56 M.J. 636 (N.M.C.C,A. 2001);
Brown v. Gillard, 2003 WL 396372 (D.V.I. 2003); U.S. Y. Moore, 288 F. Supp. 2d
955 (E.D. Wis. 2003),

Alabama. Ex parte Stinson, 532 So. 2d 636 (Ala. Civ. App. 1988); Ex parte
City of Tarrant, 850 So. 2d 366 (Ala. Crim. App. 2002).

Alaska. Keane v. Local Boundary Com'n, 893 P.2d 1239 (Alaska 1995).
Arizona. State ex rel. Pennartz v. Olcavage, 200 Ariz. 582, 30 P.3d 649 (Ct.

App. Div. 1 2001).
Arkansas. Johnson v. State, 331 Ark. 421, 961 S.W.2d 764 (1998).
California. Union Iron Works v. Industrial Acc. Commission of Cal., 190

Cal. 33, 210 P. 410 (1922); Old Homestead Bakery v. Marsh, 75 Cal. App. 247, 242
P. 749 (3d Dist. 1925).
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The great-bodily-injury provisione employ the same language and have an
"identical purpose or object" of deterring the infliction of serious injury upon the
victims of crime; they are obviously in pari materia. People v. Caudillo, 21 Cal. 3d
562, 146 Cal. Rptr. 869, 580 P.2d 274 (1978) (disapproved of an other grounds by,
People v. Escobar, 3 Cal. 4th 740, 12 Cal. Rptr. 2d 586, 837 P.2d 1100 (1992)) and
(overruled by, People v. Martinez, 20 Cal. 4th 225, 83 Cal. Rptr. 2d 533, 973 P.2d
512 (1999)).

When the legislature provides that one law does not supersede another, the
two are to be construed together. Drouet v. Superior Court, 31 Cal. 4th 583, 3 Cal,
Rptr. 3d 205, 73 P.3d 1185 (2003).

Connecticut. Knights of Columbus Federal Credit I7nion v. Salisbury, 3
Conn. App. 201, 486 A.2d 649 (1985).

District of Columbia. Willeher v. U. S., 408 A.2d 67 (D.C. 1979); Harman
v. U.S., 718 A.2d 114 (D.C. 1998).

Florida. Grant v. State, 832 So. 2d 770 (Fla. Dist. Ct. App. 5th Dist. 2002).
Hawaii. A three-step approach is used when interpreting statutes that ap-

pear to relate to the same sdbject matter; first, legislative enactments are
presumptively valid and should be interpreted in such a manner as to give them
effect, second laws in pari materia shall be construed with reference to each other,
and third, where there is a plainly irreconcilable conflict between a general and a
specific statute concerning the same subjeet matter, the specific will be favored,
but where the statutes siinply overlap in their application, effect will be given to
both, if possible. State v. Batson, 99 Haw. 118, 53 P.3d 257 (2002).

Idaho. State v. Jeppesen, 138 Idaho 71, 57 P.3d 782 (2002); City of
Sandpoint v. Sandpoint Independent Highway Dist., 139 Idaho 65, 72 P.3d 905
(2003).

IUinois. People ex rel. Community High School Dist. No. 231 v. Hupe, 2 Ill.
2d 434, 118 N.E.2d 328 (1954); County of Will v. Village of Rockdale, 226 111. App.
3d 634, 168 Ill. Dec. 617, 589 N.E.2d 1017 (3d Dist. 1992); Land Y. Board of Educ,
of City of Chicago, 202 Ill. 2d 414, 269 Ili. Dec. 452, 781 N.E.2d 249, 172 Ed. Law
Rep. 910 (2002); Knolls Condominium Ass'n v. Harms, 202 Ill. 2d 450, 269 Ill. Dec.
464, 781 N.E.2d 261 (2002).

Indiana, Rose v, State, 168 Ind. App. 674, 345 N.E.2d 257 (1976); Petition
of McClure, 549 N.E.2d 392 (Ind. Ct. App. 1990); Capehart v. Capehart, 771 N.E.2d
657 (Ind. Ct. App. 2002).

Iowa. Ballstadt v. Iowa Dept. of Revenue, 368 N.W.2d 147 (Iowa 1985).
Kansas. State v. Bradley, 215 Kan. 642, 527 P.2d 988 (1974).
Louisiana. In re RLV, 484 So. 2d 206 (La. Ct. App. 1st Cir. 1986).
Maine. Charlton v. Town of Oxford, 2001 ME 104, 774 A.2d 366 (Me. 2001).
Maryland. Farmers & Merchants Nat. Bank of Hagerstown v. Schlossberg,

306 Md. 48, 507 A.2d 172, 1 U.C.C. Rep. Serv. 2d 928 (1986); Farris v. State, 351
Md. 24, 716 A.2d 237 (1998).

Miehigan. Rathbun v. State, 284 hfich. 521, 280 N.W. 35 (1938); Richard-
son v. Jackson County, 432 Mich. 377, 443 N.W.2d 105 (1989); Pavlov v.
Community Emergency Medical Service, Inc., 195 Mich. App. 711, 491 N.W.2d 874
(1992); People v. Rutledge, 250 Mich, App. 1, 645 N.W.2d 333 (2002); Michigan
Coalition For Responsible Gun Owners v. City of Ferndale, 256 Mich, App. 401,
662 N,W.2d 864 (2003).

Minnesota. Foley v. Whelan, 219 Minn. 209, 17 N.W.2d 367 (1945); State v.
Lucas, 589 N.W.2d 91 (Minn. 1999); Pestka v. County of Blue Earth, 654 N.W.2d
153 (Minn. Ct. App. 2002).

No-fault and worker's compensation acts read in pari inateria to the extent
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that both provide compensation for injuries arising from motor vehicle accidents.
Record v. Metropolitan Transit Commission, 284 N.W.2d 542 (Minn. 1979).

Missouri. Davis v. Byram, 31 S.W.3d 148 (Mo. Ct. App. E.D. 2000); State v.
Goebel, 83 S.W.3d 639 (Mo. Ct. App. E.D. 2002); State v. Goebel, 83 8.W,3d 639
(Mo. Ct. App. E.D. 2002).

Montana. Putnam v. Putnam, 86 Mont. 135, 282 P. 855 ( 1929).
New Jersey. Hackensack Water Co. v. Ruta, 3 N.J. 139, 69 A,2d 321 (1949);

State Farm Mut. Auto. Ins. Co. v. Molino, 289 N.J. Super. 406, 674 A.2d 189 (App.
Div. 1996); Sea-Land Service, Inc. v. Director, Div, of Taxation, 16 N.J. Tax 132,
1996 WL 656376 ( 1996), att d, 17 N.J. Tax 591, 1998 WL 968258 (Super. Ct. App.
Div. 1998).

In ascertaining the intended meaning of language in the New Jersey
Employer-Employee Relations Act, the court may look to the analogous language
in the federal National Labor Relations Act. Galloway Tp. Bd. of Educ. v. Galloway
Tp. Ass'n of Educational Secretaries, 78 N.J. 1, 393 A.2d 207, 99 L.R.R.M, (BNA)
2421 (1978); Weehawken Environment Committee, Inc. v. Weehawken Tp., 161
N.J. Super. 381, 391 A.2d 968 (Law Div. 1978).

Statutes governing police training requirements, which are contained in a
title relating to Atate government, departments and officers, a title which contains
regulations affecting municipalities generally, must be read in pari materia with
inunicipal and civil service statutes relating to police employees. Borger v, Borough
of Stone Harbor, 178 N.J. Super. 296, 428 A.2d 958 (Ch. Div. 1981).

When statutes deal with the same subject, even if one is specific and the
other general, they should be read in pari materia and construed so that to the
extent possible, each can be given its full effect. DePalma v. Building Inspection
Underwriters, 350 N.J. Super. 195, 794 A.2d 848, 7 Wage & Hour Cas. 2d (BNA)
1384 (App. Div. 2002).

New York. Jewish Hospital of Brooklyn v. Doe, 252 A.D. 581, 300 N.Y.B.
1111 (2d Dep't 1937). 1

Ohio. Weibel v. Poda, 116 Ohio App. 38, 21 Ohio Op. 2d 260, 186 N.E.2d
504 (9th Dist, Sunimit County 1962).

Oklahoma. Bankers Union Life Ins. Co. v. Read, 1938 OK 101, 182 Okla.
103, 77 P.2d 26 (1938).

Oregon. General Elec. Credit Corp. v. Oregon State Tax Comniission, 231
Or. 570, 373 P.2d 974 (1962) (usury laws and tax laws are not in pari materia).

Rhode Island. Stebbins v. Wells, 2001 WL 1255079 ( R.I. Super. Ct. 2001).
South Dakota. Goetz v. State, 2001 SD 138, 636 N.W.2d 675 (S.D. 2001);

Lewis & Clark Rural Water System, Inc. v. Seeba, 2006 SD 7, 709 N.W.2d 824
(S.D. 2006).

Tennessee. Daugherty v. State, 216 Tenn. 666, 393 S.W.2d 739 ( 1965);
Mitchell v. Campbell, 88 S.W.3d 561 (Tenn. Ct. App. 2002).

Texae. State v. Dyer, 145 Tex. 586, 200 S.W.2d 813 (1947); Mille v. State,
722 S.W.2d 411 (Tex. Crim. App. 1986).

Utah. Utah County v. Orem City, 699 P.2d 707 (Utah 1986).
Vermont. Board of Trustees of Kellogg-Hubbard Library, Inc. v. Labor

Relations Bd., 162 Vt. 571, 649 A.2d 784 (1994); State v. Baron, 176 Vt. 314, 848
A.2d 275 (2004).

Washington. Paltro v. Aetna Cas. & Sur. Co., 119 Wash. 101, 204 P. 1044
(1922); accord, Shouse v. Board of Com'rs of Cherokee County, 151 Kan. 458, 99
P.2d 779 (1940), opinion arlhored to on reh'g, 152 Ran. 41, 102 P,2d 1043 ( 1940).

The Public Disclosure Act closely parallels the federal Freedom of Informa•
tion Act and thus jodicial interpretations of the federal act are particularly helpful
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The rule of in pari materia is generally used when there is some
doubt or ambiguity in the wording of the statute under
consideration.' Characterization of the object or purpose is more
important than characterization of subject matter in determining
whether different statutes are closely enough related to justify

in constraing the state Act, Hearst Corp, v. Hoppe, 90 Wash. 2d 123, 580 P.2d 246,
3 Media L. Rep. (BNA) 2399 (1978).

West Virginia. Rhodes v. Workers' Compensation Div., 209 W. Va. 8, 543
S.E.2d 289 (2000); Meadows v. Hopkins, 211 W. Va. 382, 566 S.E.2d 269, 19 IS;.R.
C7as. (BNA) 1197 (2002).

Wisconsin. In re Estate of Flejter, 240 Wis. 2d 401, 2001 WI App 26, 623
N.W.2d 552 (Ct. App. 2000).

Dooley, An Implied Right of Contribution Under Rule 10b-5: An Essential
Element of Attaining The Goals of the Securities Exchange Act of 1934, 61
Fordham L. Rev. 185 (1993); Toina, The Decline of Emergency Medical Services
Coordination in California: Why Cities Are at War With Counties Over Illusory
Ambulance Monapolies, 23 Scd U L. Rev. 285 (1994).

sQnited States. Under Colorado law, the meaning of a statute may not be
determined by reading it in pari materia with other statutes, when the statute in
question is unambiguous. PlanneA P.arenthood of Rocky Mountains Services Corp.
v. Owens, 107 F. Supp. 2d 1271 (D. Colo. 2000), judgment atE d, 287 F.3d 910 (10th
Cir. 2002).

Alabama. State, Iiome Builders Licensure Bd. v. Teel, 887 So. 2d 900 (Ala.
Civ. App. 2003).

Colorado. M.S. v. People, 812 P.2d 632 (Colo. 1991).
Hawaii. State v. Carmichael, 99 flaw. 75, 53 P.3d 214 (2002), as corrected,

(Sept. 5, 2002) and as amended, (Sept. 9, 2002).
illinois. Carter v. Du Page County Sheriff, 304 111. App. 3d 443, 238 IlI. Dec.

161, 710 N.E.2d 1263 (2d Dist. 1999).
Kansas. Schwartz v, Kunze, 29 Kan. App. 2d 21, 22 P.3d 618 (2001).
Louieinna. Saacks v. Mohawk Carpet Corp., 856 So. 2d 359 (La. Ct. App.

4th Cir. 2003), writ denied, 860 So. 2d 1158 (La. 2003); Corbello v. Iowa Prorluc-
tion, 860 So. 2d 686, 33 Envtl. L. Rep. 20230, 157 O.G.R. 1120 (La. 2003), as clari-
fied on reh'g, (June 20, 2003).

Michigan. Travelers Ins. v. U-Haul of Michigan, Cnc., 235 Mich, App. 273,
597 N.W.2d 235 (1999); Houghton Lake Area Tourism & Convention Bureau v.
Wood, 255 Mich. App. 127, 662 N.W.2d 758 (2003).

Ohio. Board of Com'rs of Clermoat County v. Public F.mployees Retireinent
Bd., 51 Ohio App. 3d 206, 555 N.E.2d 683 (12th Dist. Clermont County 1988).

The in pari materia rule of construction may be used in interpreting statutes,
but first some doubt or ambiguity should exist. State ex rel. Burrows v. Indus.
Comm., 78 Ohio St. 3d 78, 1997, 1997-Ohio-310, 676 N.E.2d 519 (1997), opinion
corrected on reconsideration on other grounds, 78 Ohio St. 3d 1505, 679 N.E.2d 7
(1997).

South Dakota. Goetz v. State, 2001 SD 138, 636 N_ W.2d 675 (S.D. 2001).
Virginia. Com., Dept. of Social Services, Div. of Child Support Enforcement

ex rel. Gagne v. Chamberlain, 31 Va. App. 533, 525 S.E.2d 19 (2000).
Goffette, Sovereignty in Sentencing: Concurrent and Consecutive Sentencing

of a Defendant Subject to Simultaneous State and Federal Jurisdictiorr, 37 Val. L.
Rev. 1035 (2003).
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