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STATEMENT OF SUBSTANTIAL CONSTITUTIONAL QUESTION

Undoubtedly the Fourth Amendment to the Constitution of the United States guarantees each
citizen a right to be free from unreasonable governmental intrusions. This right must be weighed
against the government’s legitimate interests of keeping contraband out of penal iustitutions. The
question becomes one of whether law enforcement can circumvent the protections afforded by the
Fourth Amendment for the sake of keeping visitors from conveying contraband into a penal
institution.

Appellant is not arguing that she has the same expectation of privacy as a visitor to a penal
institation as she would if she were a visitor to a department store, Appellant further agrees that she
was subject to search when entering the penal institution, and in fact, Appellant was searched when
she was required to empty her pockets and pass through the first security gate. However, without
reasonable suspicion on the part of the prison official , Appellant was subjected to further detention
and search after she was already subjected to one search.

And herein lies the problem with the ruling of the appeals court in this case. The court
reasons that given the diminished expectation of privacy of Appellant upon entering the prison,
coupled with the compelling state interests in keeping contraband out of the prison, the seizure of
Appellant was within constitution limits. However, by statute, searches of visitors by prison
authorities must be conducted uniformly or by automatic selection. R.C. 5120.421{A)2). It follows
logically that the seizure of a visitor must also be conducted uniformly or by automatic selection.
Such was not the case here, as the officer who seized Appellant admitied that the seizure and search
of Appellant was neither uniform nor random, but rather Appeliant was specifically targeted.

In this case, the appeals court incorrectly ruled that the State possessed objective and

particularized suspicion that criminal activity was afoot on January 20, 2008 given the totality of the



circumstances prior to detaining Appellant. However, the informant’s tip which the State relied upon
was virtually useless because the Court had no way to judge the informani’s veracily, reliability, or
basis of knowledge. Further, a phone call between Appellant and a prison visitor that took place
months before Appellant’s visit in which Appellant mentioned “weed” was of little value because
there was nothing which would have led one to believe that Appellant was to transport drugs into
the facility on January 20, 2008.

To allow prison authorities unfettered discretion to target any individual who enters a penal
institution to be seized and searched under the logic that such intrusion promotes a compelling
governmental interest simply disregards the entire porpose of the Fourth Amendment. The
prevention of contraband from entering penal institutions is accomplished by the parameters and
safeguards already in place, such as metal detectors and the policy of random and/or uniform stops
and searches. Allowing the penal institutions to restrict the manner of visitation of visitors by
targeting any individual for any reason, or for no reason at all, is simply not constitutional. There
must be some reasonable suspicion on the part of the prison authorities, otherwise a prison could
simply turn into an open forum for discriminatory profiling.

Appellant would greatly caution adhering to the belief stated by the appeals court that
“Defendants who find themselves in the predicament of Appellee need only not enter the prison
premises to avoid the possibility of being searched.” While it is agreed that those visiting a prison
cannot credibly claim to carry with them all of the rights they normally enjoy, it must also be agreed
that neither should they suffer a wholesale abrogation of rights protected by the United States

Constitution.




Statement of the Case and Facts

Ohio Siate Highway Patrol Trooper Rebekka Robinson is assigned as a plain clothes
investigator working at the Southeastern Ohio Correctional Institution. Investigator Robinson began
investigating inmate Donel Harris who was receiving drugs allegedly from visitors at SCI. Trooper
Robinson checked Harris® visitor lists and his recorded telephone calls and learned that Appellant
was one of two females that were visiting him. Trooper Robinson monitored a telephone call that
occurred in August, 2007, where Appellant mentioned “weed” on more than one occasion thereby
incurring inmate Harris® wrath.

Trooper Robinson knew that Appellant was scheduled to visit inmate Harris on Jannary 20,
2008. Interestingly, Appellant had visited inmate Harris after the August 2007 phone call and prior
to the January 20, 2008 visit, yet she was not subjected to any search other than the normal searches
upon entering the prison. After Appellant entered the prison on January 20, 2008, she emptied her
pockets, and was given a badge to proceed through a second security gate. However, prior to
Appellant passing through the second security gate, Trooper Robinson stopped her, Trooper
Robinson testified at the suppression hearing that her stop of Appellant was not a random stop,and
in fact she went to the security gate to specifically stop Appellant. Once Trooper Robinson stopped
Appellant, she took Appeliant to a separate room away from everyone else and which point she
began questioning Appeliant about conveying drugs into the prison. At this point Appellant was
discovered to have drugs in her possession.

On March 28, 2008 Appellent was indicted by the Fairfield County Grand Jury for one count
of illegal conveyance of drugs of abuse onto the grounds of a detention facility in violation of R.C.
2921.36(A)(2). Appellant filed a motion to suppress evidence and requested an oral hearing. After

an oral hearing was held, the Honorable Richard E. Berens rendered a decision sustaining




Appellant’s motion. The State timely filed an appeal to the Fifth District Court of Appeals on
September 8, 2008. On August 6, 2009 the court of appeals issued a decision, reversing the trial
court’s ruling and remanding the case back to the Common Pleas court. Appellant now brings this
cause before this Court seeking a grant of jurisdiction and a reversal of the court of appeals’ decision.

FIRST PROPOSITION OF LAW

The Fourth Amendment to the Constitution of the United States requires prison
officials to possess some reasonable and articulable suspicion that crime is afoot
prior to seizing and searching a visitor when the step of the visitor is neither
random nor uniform.

The Fourth Amendment provides: “The right of the people to be secure in their persons,
house, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon reasonable cause, supported by oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized.” The predicate for

permiiting seizures on suspects short of probable cause “is that law enforcement interests warrant

a limited intrusion on the personal security of the suspect.” Florida v Royer (1983) U.S. 491, 499,

103 5.Ct 1319

In Terev v, Ohio (1968), 392 U.8. 1, 9, 88 5.Ct. 1868, the United States Supreme Court held
that the Fourth Amendment allows a police officer (o stop and deiain an individual if the officer
possesses a reasonable suspicion, based upon specific and articulable facts, that criminal activity
“may be afoot.” Indeciding whether reasonable suspicion exists, courts must examine the * “totality
of the circumstances' of each case to determine whether the detaining officer has a ‘particulanized

and objective basis' for suspecting legal wrongdoing .” United States v. Arvizu (2002), 534 U.8. 266,

122 8.Ct. 744; State v. Bobo (1988), 37 Ohto 5t.3d 177, 524 N.E.2d 489.

In Terry, the court explained the extent of the government's interest behind investigatory




stops when it said “[olne general interest is of course that of effective crime prevention and
detection; if is this interest which underlies the recognition that a police officer may in appropriate
circumstances and in an appropriate manner approach a person for purposes of investigating possibly
criminal behavior even though there is no probable cause to make an arrest.” Id. at 22. “[Ijn
justifying the particular intrusion the police officer must be able to point o specific and articulable
facts which, taken together with rational inferences from those facts, reasonably warrant that
intrusion. The scheme of the Fourth Amendment becomes meaningful only when it is assured that
at some point the conduct of those charged with enforcing the laws can be subjected to the more
detached, neutral scrutiny of a judge who must evaluate the reasonableness of a particular search or
seizure in light of the particular circumstances. And in making that assessinent it is imperative that
the facts be judged against an objective standard: would the facts available to the officer at the
moment of the seizure or the search ‘warrant a man of reasonable caution in the belief” that the
action taken was appropriate?” Id. at 21-22.

Here, the facts available to Trooper Robinson at the time she seized Appellant were (1) an
unverified tip received by the officer’s fellow employee that inmate Harris was receiving .drugs in
the facility, and (2) a phone call that occurred over 4 months prior to Appellant’s visit on January
20, 2008 in which Appellant mentioned the word “weed.” These facts simply do not warrant a
reasonable person to believe that Trooper Robinson’s seizure and intrusion of Appellant’s privacy
rights was appropriate, and therefore the evidence derived from this illegal seizure and search must

be suppressed.




COMNCLUSION

The court of appeals found that “Defendants who find themselves in the predicament of
Appellee need only not enter the prison premises to avoid the possibility of heing searched.” The
cour{ is essentially telling citizens that they need not enter a prison if they do not want their
constitutional rights fo be violated. Is this the message Ohio wants to send to its citizens who happen
to have loved ones in a penal institution? Appellant respectfully requests this Court exercise
jurisdiction in order to address this substantially important question. And for the reasons stated
herein, Appellant requests this reverse the decision the Fifth District Appeals Court and remand this
to the trial court for further proceedings.
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| Defaney, J.

{1} Plaintiff-Appellant, State of Ohio, appeals from the trial court's entry
suppressing marijuana found on Appellee-Defendant, Ashley Higgins' person, when she
visited an inmate in the Southeastern Ohio Correctional Institution (“SCI”), as well as
statements that Appellee made {o law enforcement officers at that time.

{2} The facts giving rise to the current appeal are as follows:

{13} Ohio State Highway Patrol Trooper Rebekka Robinson is assigned as a
plain clothes investigator working at SCl.  Trooper Robinson had been investigating
inmate Donel Harris, who was receiving drugs from visitors at SCI. In the course of her
investigation, Trooper Robinson reviewed Inmate Harris's visitation records and his
recorded telephone conversations and discovered that Appellee was one of two females
who were visiting Inmate Harris.

{14} In August, 2007, Trooper Robinson monitored a phone call between
Inmate Harris and Appellee, wherein Appellee mentioned “weed”, which caused Inmate
Harris to become upset. On August 2, 2007, Harris called Appellee and Appellee
mentioned “weed.” In a second conversation that same day, Harris mentioned that
Appellee was picking “it” up. On August 5, 2007, Harris again called Appellee and toid
her that his cell had been the target of a shakedown and that “this shit is over, never
again, fuck no. . . that shit is officially over.”

{15} The next contact between Harris and Appellee was on December 30,
2007, when Appellee visited Harris in prison. After that visit, officers were given a tip

that Harris was going to have drugs brought to him in the prison. On January 11, 2008,
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Appellee again visited Harris. The visit was monitored via video camera, but no Hlicit
activity was observed.

{16} Appellee planned to visit inmate Harris on January 20, 2008, and Trooper
Robinson was informed of her visit. Trooper Robinson observed Appellee enter SCIL. In
order to enter the prison, Appellee had to pass several signs before entering the prison.
The first sign, which was clearly posted in the parking lot of the prison, stated, “NOTICE.
ANY PERSON ENTERING THESE PREMISES SHALL BE SUBJECT TC SEARCH AT
ANY TIME." The second sign, posting immediately outside the visitors’ entrance to the
prison, stated, “STATE LAW EFFECTIVE 5/23/78. Section 2921.36 O.R.C.
PROHIBITS Conveying onto the grounds of a detention facility or deliver of items to
inmates thereof: 1. Any deadly weapons or parts thereof, or ammunition. 2. Any drugs.
3. Any intoxicating liquors. FURTHERMORE Whoever violates above section is
subject to arrest by detention authorities. PENALTY A felony or misdemeanor.” A third
sign, posted inside the prison, stated, “STOP. No Weapons No Cell Phones No Drugs.”

{17}  After Appellee emptied her pockets, she was given a visitor's pass and
she walked through the security door. At that time, Trooper Robinson approached
Appellee and stated, “'m Trooper Robinson. 1 need to talk to you.” Appellee agreed to
speak with Trooper Robinson and they walked to an interview room on the second floor
of thé building.

{18} Trooper Robinson informed Appellee that she believed that Appellee had
brought marfjuana to Inmate Harris previously and that she knew that Appellee had
brought more marijuana with her on that date. Trooper Robinson then told Appellee

that she needed to hand the drugs over to her. Appellee moved her hand to her left bra
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cup and pulled out a bag containing six individual bags of marijuana and placed the
larger bag on the table.

{19} Trooper Robinson testified that at that time, Appellee was not in custody
and that had she expressed a desire to leave, she would have been free to do so. After
Appellee removed the marijuana from her bra, Trooper Robinson patted Appellee down
to ensure that Appellee did not have any additional contraband on her person. Trooper
Robinson then advised Appeliee of her Miranda rights, Appellee waived those rights,
and wrote out a statement, admitting that she had brought marijuana into the prison on
one previous occasion for Inmate Harris.

{10} Appeliee was subsequently indicted on March 28, 2008, on one coﬁnt of
illegal conveyance of drugs of abuse onto the grounds of a detention facility, a felony of
third degree, in violation of R.C. 2921.36. She filed a motion to suppress evidence and
requested an oral hearing. A hearing was held and the court sustained her motion,
finding that Appellee had been illegally seized. The court, however, did state that
Appellee’s expectation of privacy was not violated and that she was not “searched”
within the meaning of the Fourth Amendment. The trial court also determined that
Trooper Robinson did not possess reasonable suspicion in which she could detain
Appellee for an “investigatory” stop.

{11} Appellant now appeals from the trial court's judgment entry ar}d raises one
Assignment of Error:

{12} “I. THE TRIAL COURT'S DECISION GRANTING DEFENDANT'S

MOTION TO SUPPRESS EVIDENCE WAS AN ABUSE OF DISCRETION.”
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I

{113} In its sole assignment of error, Appeliant, State of Ohio, asserts that the
trial court erred when it suppressed evidence resulting from the defendant’s encounter
with a law enforcement officer at a prison which resulted in the discovery of illegal drugs
being transported by defendant into the prison.

{414} Appellate review of a trial court’s decision to grant a motion to suppress
involves a mixed question of law and fact. State v. Long (1998), 127 Ohio App.3d 328,
713 N.E.2d 1. During a suppression hearing, the trial court assumes the role of trier of
fact and, as such, is in the best position to resolve questions of fact and to evaluate
witness credibility. Stafe v. Brooks, (1996), 75 Ohio St.3d 148, 661 N.E.2d 1030. A
reviewing court is bound to accept the trial court’s findings of fact if they are supported
by competent, credible evidence. State v. Mefcalf (1996), 111 Ohio App.3d 142, 675
N.E.2d 1268. Accepting these facts as true, the appellate court must independently
determine as a matter of law, without deference to the trial court's conclusion, whether
the trial court's decision meets the applicable legal standard. State v. Wifliams {1993),
86 Ohio App.3d 37, 619 N.E.2d 1141‘.

{15} There are three methods of challenging a trial cour’s ruling on a motion to
suppress on appeal. First, an appellant may challenge the trial court’s finding of fact. In
reviewing a challenge of this nature, an appellate court must determine whether the trial
court's findings of fact are against the manifest weight of the evidence. See State v.
Fanning (1982), 1 Ohio St.3d 19, 1 Ohio B. 57, 437 N.E.2d 583; and State v. Klein
(1991), 73 Ohio App.3d 486, 597 N.E.2d 1141. Second, an appellant may argue that

the trial court failed to apply the appropriate test or correct law to the findings of fact. In
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that case, an appellate court can reverse the trial court for committing an error of law.
See State v. Williams (1993), 86 Ohio App.3d 37, 619 N.E.2d 1141. Finally, an
appellant may argue the trial court has incorrectly decided the ultimate or final issues
raised in a motion to suppress. When reviewing this type of claim, an appellate court
must independently determine, without deference to the trial court's conclusion, whether
the facts meet the appropriate legal standard in any given case. State v. Curry (1994),
95 Ohio App.3d 623, 620 N.E.2d 906.

(116} Appellant challenges the trial court's judgment entry on two separate
grounds: first, that the trial court’s findings of facts were not supported by the manifest
weight of the evidence'; and second, that the trial court erred in making the ultimate
decision on the issues raised in Appeltee’s motion to suppress.

{17} In analyzing these claims, we must consider the purpose of the Fourth
Amendment as well as R.C. 2921.36 and R.C. 5120.421.

{418} The Fourth Amendment of the Constitution of the United States
guarantees each citizen a right to be free from unreasonable governmental intrusions.
Specifically, it states:

{119} “The right of the people to be secure in their persons, fiouses, papers, and
effects, against unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be

seized.”

"1 Appellant’s complaint is that the trial court did not consider all of the facts that Appellant deems important from
the hearing below. This Court has considered all relevant facts in coming to its determination as to the ultimate
issue in thig case.
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{120} “The Fourth Amendment's prchibition against unreasonable searches and
seizures has always been interpreted to prevent a search that is not limited to the
particularly described ‘place to be searched, and the pefsons or things to be seized,’
U.S. Const.,, Amend. IV, even if the search is made pursuant to a warrant and based
upon probable cause.” Florida v. Royer (1983), 460 U.S. 4981, 489, 103 S.Ct. 1319,

{§i21} The predicate for permitting seizures on suspicion short of probable cause
“is that law enforcement interests warrant a limited infrusion on the personal security of
the suspect. The scope of the infrusion permitted will vary to some extent with the
particular facts and circumstances of each case. This much, however, is clear: an
investigative detention must be temporary and last no longer than is necessary to
effectuate the purpose of the stop. Similarly, the investigative methods employed should
he the least intrusive means reasonably available to verify or dispel the officer's
suspicion in a short period of time.” Id., at 500, citing, e.g., United States v. Brignoni-
Ponce, 422 U.S., at 881-882, 95 S.Ct., at 2580-2581; Adams v. Williams, 407 U.S., at
146, 92 S.Ct., at 1923.

{122} It is the State's burden io demonstrate that the seizure it seeks to justify
was sufficiently limited in scope and duration {o satisfy the conditions of an investigative
seizure.

{1123} R.C. 2921.36 states, in pertinent part:

{124} "{A) No person shall knowingly convey, or attempt to convey, onto the
grounds of a detention facility or of an institution, office building, or other place that is

under the control of the department of mental heaith, the department of mental
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retardation and developmental disabilities, the department of youth services, or the
department of rehabilitation and correction any of the following items:

{25} “(1) Any deadly weapon or dangerous ordnance, as defined in section
2023.11 of the Revised Code, or any part of or ammunition for use in such a deadly
weapon or dangerous ordnance;

(9126} “(2) Any drug of abuse, as defined in section 3719.011 of the Revised
Code;

{127} “(3) Any intoxicating liquor, as defined in section 4301.01 of the Revised
Code.”

{1128} R.C. 5120.421 states, in pertinent part:

{129} “(B) For purposes of determining whether visitors to an institution under
the control of the department of rehabilitation and correction are knowingly conveying,
or attempting to convey, onto the grounds of the institution any deadly weapon,
dangerous ordnance, drug of abuse, intoxicating liquor, or electronic communications
device in violation of section 2921.36 of the Revised Code, the department may adopt
rules, pursuant to Chapter 119. of the Revised Code, that are consistent with this
section.

(130} “(C) For the purposes described in division (B) of this section, visitors who
are entering or have entered an institution under the control of the department of
rehabilitation and correction may be searched by the use of a magnetometer or similar
device, by a pat-down of the visitor's person that is conducted by a person of the same
sex as that of the visitor, and by an examination of the contents of pockets, bags,

purses, packages, and other containers proposed to be conveyed or already conveyed
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onto the grounds of the institution. Searches of visitors authorized by this division may
be conducted without cause, but shall be conducted uniformly or by automatic random
selection. Discriminatory or arbitrary selection searches of visitors are prohibited under
this division.”

{931} We also find to be informative, though neither Appeliant or Appellee
mention this in their briefs, O.A.C. §5120-9-15, which stateé, in pertinent part:

{fI32} “(G) Tentatively approved visitors shall be interviewed prior to their first
visit with the inmate by a person designated by the warden or designee for the purpose
of verifying identification. During this interview, the visitor shall be apprised of
institutional regulations, particularly state law concerning the introduction of unfawful
contraband into a correctional institution. Only after completing this interview may a
person be placed on an inmate’s approved visiting list.

{1133} “(H) Approved visitors may be excluded from visiting when they act in
violation of established visiting rules, and/or there is a reason to believe that their
presence would pose a security risk, or be disruptive to the institution or to the inmate’s
adjustment. Such exclusions may range from denial of visiting for that day, termination
of a current visit, suspension of visiting privileges for a specified period .of time or an
indefinite period of time. Any denial or termination of a visit must be approved by the
warden or designee. Only the warden can suspend further visits. In these caseé the
warden shall provide written notice to the inmate and the suspended visitor. Suspended
visitors shall be afforded the opportunity to present their views concerning such
suspension. Suspended visitors may be required to reapply to the warden for a

reinstatement of the visiting privileges.” (Emphasis added).



Fairfield County, Case No. 08-CA-57 10

{§134} As demonstrated by the O A.C., and the statutes enacted by the Ohio
Legislature regarding the introduction of contraband into detention facilities, in the
context of jails and prisons, security and order are of utmost importance. It is well
understood that it is often the practice of prisons to require visitors to submit to some
type of search. The permissibility of certain law enforcement practices, such as these
penal institution visitor searches, is judged by balancing the intrusion on the individual's
Fourth Amendment interests against the promotion of legitimate government interests.
See Delaware v. Proust (1879), 440 U.S. 648, 653-654, 99 S.Ct. 1391, 59 L.Ed.2d 660.
Thus the question becomes whether the State’s interest in keeping contraband out of
penal institutions is sufficient to warrant this intrusion and whether the search policy in
guestion is “reasonably related in scope to the circumstances which justified the
interference in the first place.” Terry v. Ohio (1968), 392 U.S. 1, 20, 88 S.Ct. 1868, 20
L.Ed.2d 889. |

{135} We find that the instant search was justified when tested by both criteria
from Terry. The government has a legitimate interest in keeping contraband out of
penal institutions and such an interest is more than sufficient to justify this search.

{136} The group of persons subject o a search in the prison is "seif-selected.”
Only those who choose to go to the institution will be subject to such searches. People
v. Turnbeaugh {1983), 116 Ili. App.3d 199, 451 N.E.2d 1016, citing State v. Manghan
(1973), 126 N.J.Super. 162, 313 A.2d 225; 3 W. LaFave, Search and Seizure §10.7(b)
at 371 (1978). Moreover, those who choose to visit inmates at S.C.1. pass by not one,

but three signs warning them that they are subject to search at any time if they continue
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on into the institution and informing them of the penalties for doing so if they are
carrying contraband.

{fi37} As the court in Turnbeaugh noted, "such notice bears upon the
reasonableness of the selection process: Because the group subject to search is self-
selected by their decision to enter the institution, it is important that this decision be
made with knowledge of the risks attendant upon further pursuance of their chosen
course of conduct and with an opportunity fo leave behind anything which might be
embarrassing or incriminating if discovered.” id., at 203.

{§i38} Defendant, who was seeking to visit an inmate in the legal custody of the
State, exercised a privilege to enter the institution, not a right. Mathis v. The Appellate
Department of the Superior Court of Sacramento County (1972), 28 Cal.App.3d 1038,
105 Cal.Rptr. 126. “Prison officlals may regulate the visitation of prisoners. * * *
‘Consequently, prison authorities may subject inmates to intense surveillance and
search unimpeded by Fourth Amendments barriers. * * * Prison officials may regulate
communications and visitation. * * *it necessarily follows that they may restrict the
manner of visitation by conditioning the privilege in ways reasonably consistent with the
security of the facility.” id. at 1041.

{139} In Wells v. State (1981), 402 So.2d 402, the Florida Supreme Court
affirmed the convictions of a woman who had transported contraband into a state
prison. In Wells, the prison had received a tip that the defendant would be transporting
drugs into the prison for an inmate. When Wells entered the prison, an officer asked
Wells to accompany her to an office, where Wells was instructed to remove her clothing

for a strip search. A pat-down search of her upper torso revealed marijuana.
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{40} The court in Welfls conceded that the officers had probable cause to
search Wells, but determined that the Fourth Amendment was not implicated in this
case. In so reasoning, the court stated, “As a predicate to her claim that her fourth
amendment rights were violated, Wells must first establish that she had a reasonable
expectation of privacy to be free from the particular intrusion involved here. Smith v.
Maryland, 442 U.S. 735, 99 S.Ct. 2577, 61 L.Ed.2d at 220 (1979); Rakas v. llinois, 439
U.S. 128, 99 S.Ct. 421, 58 L.Ed.2d 387 (1978); Shapiro v. State, 390 So.2d 344 (Fla.),
cert. denied, — U.S. -, 101 S.Ct. 1519, 67 L.Ed.2d 818 (1980). In determining whether
she demonsirated a reasonable expectation of privacy, we are concerned not merely
with what her own personal expectation of privacy was, but, more importantly, we are
concerned with what expectations are constitutionally justifiable so as to implicate the
fourth amendment. United States v. White, 401 U.S. 745, 91 S.Ct. 1122, 28 L.Ed.2d 453
(1971). To make this determination, we must decide whether her individual subjective
expectation is one that society is prepared to recognize as reasonable under the
circumstances. Smith v. Maryland; Katz v. United States, 389 U.S. 347, 88 S.Ct. 507,
19 L.Ed.2d 576 (1967); Shapiro v. State. Although the fourth amendment protects
people and not places, reference to the place where the right is being asserted is
essential to the application of the objective standard for determining reasonableness of
the expectation of privacy. Katz v. United States, 389 U.S. at 361, 88 S.Ct. at 516
(Harlan, J., concurring).”

{41} The court further reasoned that it is doubtful that most vigitors to prisons
have any subjective expectation that they will not be éearched for weapons or other

contraband. “It should be obvious to any reasonable person that for the protection of
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both the guards and the inmates, as well as any visitors, that prison personnel must do
whatever is necessary to prevent the introduction of contraband into the prison. As
acknowledged by the Supreme Cﬁuﬁ of the United States in Bell v. Wolfish, 441 U.S.
520, 559, 99 S.Ct. 1861, 1884, 60 L.Ed.2d 447 (1979), ‘A detention facility is a unique
place fraught with serious security dangers. Smuggling of money, drugs, weapons, and
other contraband is all too common an occurrence.” |

{142} Assuming, arguendo, that the defendant did have a subjective expectation
of privacy upon entering the prison, the Wells court further found that such an
expectation is not one that society is prepared to recognize as reasonable. The United
States Supreme Court, in Lanza v. New York (1962), 370 U.S. 139, 143, 82 S.Ct. 1218,
8 L.Ed.2d 384, stated:

{943} “(T)o say that a public jail is the equivalent of a man's “house” or that it is a
place where he can claim constitutional immunity from search or seizure of his person,
his papers, or his effects, is at best a novel argument. To be sure, the Court has been
far from niggardly in construing the physical scope of Fourth Amendment protection. A
business office is a protected area, and so may be a store. A hotel room, in the eyes of
the Fourth Amendment, may become a person's “house,” and so, of course, may an
apartment. An automobile may not be unreasonably searched. Neither may an occupied
taxicab. Yet, without attempting either to define or to predict the ultimate scope of
Fourth Amendment protection, it is obvious that a jail shares none of the attributes of
privacy of a home, an automobile, an office, or a hotel room. In prison, official

surveillance has traditionally been the order of the day.”
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{144} The Wells court determined that the defendant failed to establish a
reasonable expectation of privacy from the search of her person, which was conducted
for the limited purpose of discovering whether she was carrying contraband into the
prison.  Accordingly, the court found that the Fourth Amendment was not implicated
and neither probable cause nor a warrant was required as a prerequisite to the search.
id. Moreover, the court found that the manner of conducting the search was not “so
patently offensive to human dignity so as to shock the conscience or offend even
hardened sensibilities and thus partook of none of the abusive characteristics held to
violate the due process clause.” Id. at 205, citing United States v. Robinson (1973), 414
U.8. 218, 94 S.Ct. 467, 38 L..Ed.2d 427; Schmerber v. California (1866), 384 U.S. 757,
85 S.Ct. 1826, 16 L.Ed.2d 908.

{145} Additionally, in Sfate v. Custodio (1980), 62 Haw. 1, 607 P.2d 1048, the
Hawaii Supreme Court reversed a frial court's decision to suppress a balloon and
contents of that balloon recovered from a defendant’s body pursuant fo a strip search at
a prison. The Supreme Court, in reversing the trial court, held that the seizure of the
balloon which the defendant voluntarily submitted to during a strip search did not
constitute an unreasonable search and seizure. In making its determination, the court
held that because a visitor to a prison is free to leave whenever they choose, a search
of the visitor is only a “condition” of entry to the prison. “Those visitors wishing to avoid
searches need only refrain from seeking admission.” 1d. at paragraph 4 of the syllabus.

{146} In Custodio, the facts adduced showed that the defendant passed a sign
at the prison gates informing all visitors that they will be subject to search upon entry to

the prison. After entering the prison, the defendant went through routine procedures,
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such as registering and checking her personal belongings with prison officials. After
completing those procedures, the defendant was led into a separate room by an officer
and asked to submit to a strip search. When the defendant removed her
undergarments, the officer noticed a white fuzz between the defendant’'s legs in the
vaginal area. When questioned about the nature of the fuzz, the defendant responded
that it was “nothing.” The officer asked the defendant to remove the article and the
defendant herself pulled the object out and handed it to the officer. The object
recovered was a multi-colored balloon. The officer then called the front gate guard who
alerted the police department. On arrival of the police, the defendant was questioned
and the balloon seized. The defendant was charged with promoting detrimental drugs,
in violation of Hawaii state law. The balloon was taken to the police department's
narcotics division and on analysis of its contents was found to contain .5 grams of
marijuana.

{1147} The court, in upholding the validity of the search, stated that the sign
indicating that all visitors would be subjected to a search was posted at the front gate to
the prison and it is reasonable to assume that the defendant was or should have been
aware that it was prison policy to condition entry on submission to a search. The court
further found that the search was not carried out in an oppressive or discriminatory
manner. “At no time during the search was any force used,” nor did the officer assist the
defendant in removing either her clothes or the balloon. |d. The defendant “was a
visitor to the prison, free to leave whenever she so chose. Search of her person and
production of the balloon was only a condition of entry to the prison. To avoid the search

[defendant] need only have refrained from seeking admission. Thus, unlike in Kafuna,
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the search of appellee was conducted with her full knowledge and freely given consent.”
Id. at 7.

{48} As the Custodio court noted, “[p]rison security and maintenance are
compelling governmental interests justifying restrictions on visitation. As recent as this
past term, the United States Supreme Court in Bell v. Wolfish, 441 U.S. 520, 99 S.CL.
1861, 60 L.Ed.2d 447 (1979) upheld the reasonableness of visual body cavity
inspections conducted on prisoners after every contact visit. In making its determination,
the Court balanced four factors: the scope of the intrusion, the manner in which it was
conducted, the justification for initiating it, and the place in which it was conducted. Id.
99 S.Ct. at 1884. Following these guidelines, we conclude that the search of the
balloon's contents was in accord with reasonable procedures. The manner in which it
was conducted was not unduly harsh or oppressive and the need to preserve prison
security and prevent the promotion of detrimental drugs are dominant concerns. Given
appellee's diminished expectation of privacy in the balloon once it had been properly
recovered, coupled with the compelling state interests in internal order and discipline in
prison, this court finds the search within constitutional limits.” 1d. at 8.

{149} Finally, in State v. Manghan (1973}, 126 N.J. Super. 162, 313 A.2d 225,
the New Jersey Superior Court denied a defendant’s motion to suppress on the basis
that evidence was illegally seized during a prison visit search.

{150} In Manghan, the defendant walked through a gate into the visitors’ section
of the Bergen County Jail to visit a woman alleged to be his wife. The gate was the only

gate visitors were allowed to enter through, and above this gate was a sign which
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stated, ‘Stop. You are subject to be searched while on these premises.” Upon entering
the premises, the defendant signed the visitors’ book, as he had done in the past.

{951} Based on a tip received_ from a confidential informant that the defendant
had been bringing drugs at visiting hours to his wife, who was incarcerated, an officer of
the Bergen County Sheriff's Department apprehended the defendant upon his entry to
the jail and ordered two other officers to escort him into another room and search him.
Though the defendant did not physically resist, when informed that he was going to be
searched, he stated that he no longer wished to visit and would come back another day.
He was not allowed to leave, and a search of his person revealed an aluminum foil
packet in his right sock which contained a white powdered substance, later field-tested
and found to be heroin.

{9152} The court, in upholding the validity of the search, stated, “it is vital that
contraband articles be kept out of a prison. This is necessary for the protection of the
inmates, employees of the institution and law enforcement officials assigned to that
institution. There is also a duty toward society which dictates that articles must be kept
from a penal institution that would facilitate escape from such institutions.” Manghan,
supra, at 227.

{9153} The court continued on to state, “The State not only has the right, but an
obligation, to adopt laws which promote and insure the safety, health and morals of the
inmates. It is not necessary fo expound on the evils of drugs. However, the perils of the
availability of drugs in a penal institution cannot be exaggerated. The uitimate purpose
of a penal institution is rehabilitation. Such an institution has a duty to adopt reasonable

procedures to insure that drugs are not available to inmates. The Legislature of New
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Jersey feels so strongly about this issue that it has enacted N.J.S.A. 2A:104-12
imposing a panalty [sic] upon one who attempts to take contraband into such
institutions. Defendant is charged with a violation of this statute. This imposes a penalty
in addition to the charge of possession of such contraband. Certainly, the Legislature
feels this an exceptional situation. Therefore, in order to enforce this statute, it was not
unreasonable for the prison officials to conduct a search, as in the instant case, of
defendant's person. This is especially true in view of the fact that a sign was posted
informing the public that they were subject to such a search.” id. at 227.

{154} The Manghan court compared prison searches to those carried at at
horders and airports. “As in the issue before the court, these are situations where it is
extremely necessary to detect and confiscate contraband. There are exceptional
instances where warrantless searches are authorized. United States v. Skipwith, 482
F.2d 1272 (5 Cir. 1973); United States v. Thompson, 475 F.2d 1359 (5 Cir. 1973);
United States v. Espinoza, 338 F.Supp. 1304 (5.D.Cal.1972). These cases also hold
that such warrantless searches may be conducted on 'mere suspicion’ of criminal
activity in the absence of probable cause or when it is negligible.” id. at 228. Though
the court determined that probable cause existed in the Manghan case, it also intimated
that such searches on the basis of a "mere suspicion” would also be acceptable. Id.

{9155} There is a substantial interest, as demonstrated by the Custodio,
Manghan, Turnbeaugh, Mathis, and Wells courts, in keeping contraband out of a penal
institution.

{fI56} Defendants who find themselves in the predicament of Appellee need

only not enter the prison premises to avoid the possibility of being searched. A person
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walking by the prison, even if he appears suspicious, would not be subject to such a
search. Multiple signs were posted informing Appellee that she would be subject to
search upon entering the prison. A sign was posted im‘ormfng her that bringing
contraband into the prison would result in a felony or misdemeanor charge.

{§i57} Given that the officers were aware of conversations between Appellee and
Inmate Harris concerning “weed”, that they had received a tip that inmate Harris would
be receiving drugs soon, and that the prison has a substantial interest in keeping drugs
out of prisons for both their own safety, as well as the safety of inmates and visitors, it
necessarily follows that penal institutions, such as S.C.1., should be allowed to restrict
the manner of visitation by conditioning the privilege in ways reasonably consistent with
securing the facility.

{1158} Moreover, the nature of the interaction between Appellee and Trooper
Robinson was the most benign type of interaction that could have taken place. The
manner in which the interview was conducted was not harsh or oppressive. Appellee
was not even searched, but voluntarily surrendered the drugs upon request of the
trooper. Given the severely diminished expectation of privacy of Appellee upon entering
the prison, coupled with the compelling state interests in internal order and safety in the

prisan, we find the seizure of Appellee to be clearly within constitutional limits.
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{4159} For the foregoing reasons, we reverse the decision of the Fairfield County
Court of Common Pleas and remand for proceedings not inconsistent with this court’s
opinion.
By: Delaney, J.
Wise, P.J. and
Edwards, J. concur.

HON PATRICIA A. DELANEY

HON. JOHN W, WISE

— «ﬁ/ﬁéw"‘ﬂfﬁf;

JULIE A EDWARDS
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Wise, P.J., concurring

{160} | concur with the decision of the majority reversing the trial court’s
grant of appellee's motion to suppress. | write separately only to caution that
although there is a clear interest in preventing contraband from entering jails and
prisons, and that the State's authority to search or seize visitors at a penal
institution is broad, such authority is not absolute, even where warning signage is
posted. For example, constitutional challenges may be cognizable based on
discriminatory profiling or improper randomness standards. Thus, each Fourth
Amendment claim in this arena must remain subject to a case-by-case review, as

has been duly accomplished herein.

y /j/ r -
g o w 4 f’r ~
Sy A

T
H/@N’ JOHN W. WISE
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