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INTRODIJCTION

On June 17, 2009, in a 4-3 opinion, the four-justice majority reversed defendant

Clinkscale's convictions on two grounds: (1) the trial court had violated Crini.R. 22 and

due process by failing to settle the record after not recording the proceedings

surroimding the dismissal of a deliberating juror; and (2) the trial couit had violated

fonner Crim.R. 24(G)(2) by substituting an alternate fiir the excused juror.

On June 29, 2009, the State timely moved for reconsideration, for supplemental

briefing of the Crim.R. 22 issue, and for oral reargument. 1'he State sought

reconsideration, suppleniental briefing, and reargunient because the State had not been

given notice that this Court would be addressing any Crim.R. 22 claim of error and

therefore had not briefed the issue. The State pointed out, inter alia, that the majority

had erred in several respects regarding the issue of Crim.R. 22 error. These eirors

included: (1) failure to apply waiver(ibrfeiture doctrine regarding the Crim.R. 22 error;

(2) failure to apply this Court's long-standing doctrine that appellants must exhaust

App.R. 9 procedures for correcting/settling the record before they can win appellate

relief; and (3) the Crim.R. 22 error at most would warrant a remand for a record-settling

hearing; it would not require outright reversal.

The State sought reconsideration and reargument on other grounds as well:

(1) the majority had failed to apply plain-error analysis to the violation of foriner

Crim.R. 24(G)(2) regarding substittrtion of the alternate during deliberations;

(2) the majority had failed to address the State's claim that former Crim.R. 24(G)(2)

was unconstitutional as in conflict with substantive provisions in R.C. 2945.29 and



R.C. 2313.37(D), both of which commanded the substitution of the alternate; and (3)

the majority had used a demonstrably false premise in contending that the sole outcome

after dismissal of an ill deliberating juror is a mistrial; Ohio law allows a trial by jury of

11 with consent of the defendant, and, even if the defense had objected in the trial

court, the court might have been able to reinstate the just-recently-excused juror.

On September 1, 2009, this Court granted the State's motion for supplemental

briefing and ordered the parties to provide supplemental briefing on the Crim.R. 22

issizes through simultaneous briefing within 20 days, with 10 days for reply briefing

tliereafter.

The present brief is being submitted in response to the September ls` entry. The

State wishes to emphasize that its other reconsideration issues reniain pending, and the

present briefing is devoted to Crim.R. 22 issues because that is the scope of the

supplemental briefing ordered by this Court. As to the other reconsideration issues, the

present brief should be read in conjunction with the State's June 29t" motion for

reconsideration and for reargument.
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ARGUMENT

Supplemental Proposition of Law: A claim of Crim.R. 22 error is forfeited if
the party raising that ei-ror on appeal failed to timely object to the lack of
recordation in the trial court. Such a claim is also foi-feited if the party claiming
Crim.R. 22 error has failed to exhaust App.R. 9 procedures to settlc the record
regarding the unrecorded proceeding.

The State is greatly appreciative of the opportunity to provide supplemental

briefing under this Court's September 15` order. However, because defendant is not

conceding that the State was deprived of notice and the opportunity to be heard vis-a-

vis the Crim.R. 22 issues, and because this Court has not yet formally granted

reconsideration, the State believes it is important to reiterate why reconsideration is

warranted vis-a-vis the Crim.R. 22 issues.

The September 1" order of supplemental briefnig ameliorates some of the

prejudice from the State's earlier lack of notice and opportunity to be heard. But

review on a motion for reconsideration is more circLnnscribed than the plenary review

that coines with full briefing and oral argument. To really cure the State's lack of

notice and opportunity to be heard, the State respectfully submits that reconsideration

should be formally granted so that plenary review, unhindered by the "reconsideration"

standard, can occur.

A. Deliberations and Assertions Thereafter

The jury began deliberations at 2:01 p.m. on Friday, September 8, 2006. (T.

1474) After two other written jury questions were answered, the jury sent out a written

question at 4:50 p.m. indicating that one member of the juay was not comfortable

returning a guilty verdict based on the testimony of one witness because "[t]he juror
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does not believe a guilty verdict could ever be declared without more evidence." ('I'.

1478) The jury question indicated that the issue did not appear to be resolvable through

tnore time and discussion, and tlierefore the question indicated that "[a]ny advice would

be appreciated." (T. 1478)

At 5:55 p.m., the court convened the jury and told them that, upon their request,

they were being excused for the weekend and that on Monday morning there wonld be

additional instructions based upon their last question. (T. 1478-79)

1'he case reconvened on the morning of Monday, September 11, 2006, with a

secondjudge substituting for the first judge, who was out of town. (T. 1479, 1481)

The discussion focused on how the "single witness" question would be atrswered. (T.

1481-88)

When the jury reconvened to receive the answer to the "single witness"

question, the court indicated that one of the jurors had been excused because of a

"medical issue." (T. 1493) 'The court ordered that the first alternate, Mr. Thaler, be

substituted, and Thaler was sworn. (T. 1493-94) The defense raised no objectionto the

excusal or substitution, nor did the defense object to the lack of recordation of any

proceedings regarding the excusal of the juror.

At that point, the court responded to the "one witness" question from Friday by

giving a supplemental instruction. (T. 1494-96) Given the substitution of the alternate

juror, the com•t also instructed the jurors to begin deliberations anew. (1'. 1497) Again,

there was no objection to the excusal or substitution or to any lack of recordation.

The jury returned its guilty verdicts at noon on that Monday, Septeinber 11"',
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and the defense requested a jui-y poll. (T. 1505-1511) All jurors, including Thaler,

voiced their assent to the verdicts. (T. 1510-11) Thaler was now juror number six on

the jury. (T. 1510-11) There was still no objection to the excusal or substitution or to

any lack of recordation.

When court reconvened for the penalty phase three weeks later on October 2,

2006, defense counsel raised an issue regarding the "process" surrounding the excusal.

(T. 1524 -"We wanted to object to that process ***")i Counsel conceded that no

objection had been raised on September 11"'. (T. 1524) According to counsel, the

bailiff had informed the attorneys that juror number three was having hcart palpitations.

(T. 1523)2 Counsel stated that the juror had previously disclosed in jury selection that

she had a previous heart condition. (T. 1523) Accoi-ding to counsel, the juror wanted

to be excused. (T. 1523)

Counsel indicated that the substitute judge went into the first judge's ofiice and

"presumably talked to Juror Number Three about her condition." (T. 1523) Counsel

indicated that the substitute judge then "camc out and said something to the effect that

I This Court's majority opinion erred in stating that "Clinkscale's counsel stated
that he had wanted to object to the dismissal * **" and in further stating that "Appellee
contends that review is precluded because appellant placed his objection to the
dismissal on the record at the sentencing hearing instead of using App.R. 9 to
supplement the record." Opinion, at ¶¶ 8, 17 (emphasis added). "1'he State has
repeatedly contended that there was no objection to the dismissal at atiy time in the trial
court. In the belated comments three weeks after the fact, defense counsel stated only
that he had "wanted to object to that process," a statement indicating that the defense
was only complaining about the ex parte procedure surrounding the dismissal, not about
the dismissal itself.

2 Defense counsel's unofficial rendition of events appears to be flawed, since the
transcript shows that alternate juror Thaler became.juror number six, not juror number
three. (T. 1510-11)
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she had excused Juror Number 'f hree. She didn't believe that somebody should lose

their life, have a heart attack or something like that, because they were seated on a

jury." (1'. 1524) Counsel contended that the court had "already excused" the juror. (T.

1527) During this rendition three weeks after the fact, the defense still raised no

objection to the exeusal or substitution or to any lack of recordation.

The prosecutor stated that she had a "quite different" recollection of events. (T.

1525) The prosecutor stated that the bailiff "made us aware that there was juror who

was having heart palpitations, that we were considerhig even calling the squad. '1'he

wojiian didn't think she needed tlrat, but she did want to get to her doctor, that she liad

had a heart attack before *"*." (T. 1525) The prosecutor indicated that "[w]c as a

group discussed what to do with it." (T. 1525)

The prosecutor further indicated that defense counsel had said at the time that he

wondered whether "she's the one that they are talking about in these questions." (T.

1525) The prosecutor recoLmted that she asked him, "Do you want to ask that

question?" (T. 1525) The prosecutor indicated that cormsel said "No, I don't." (T.

1526) Defense cotimsel interjected and agreed that he had said "No, I don't." (T. 1526

- "That's tiue.")

The prosecutor stated they discussed whether they should let the juror go or

whetlier they should juust let her go to the doctor and then come back. (T. 1526) The

prosecutor stated that "everyone agreed as a group that we would let her go and seat the

alternate." (`f. 1526)

The prosecutor noted that "[t]here was never an objection." (T. 1526) 1'he
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prosecutor noted that, if there had been an objection, the court could have held a

hearing, and, more importantly, deliberations could have been halted for a recess so that

the juror could go see a doctor. (T. 1526)

Defense counsel agreed that the prosecutor "does correctly state the

conversation we had back there," but counsel contended that "at no point did we agree

to let her go." (T. 1526-27)

The prosecutor stated that "this is an important point, because this is going to go

up on appeal again. And wlrat they are trying to do is set up an appealable issue on this,

and just didn't happen that way." (T. 1527)

The court did not endorse either view of what occurred. (`1'. 1527) Instead, the

court said that "their objection is either on the record or it isn't on the record. We can't

revise the record at this point iw matter how long ago." (T. 1527)

B. Lack of Notice and Opportunity to Be Heard

Until the issuance of this Court's decision on June 17, 2009, the State had no

notice that a claim of crror under Crim.R. 22 and/or "due process" would be

considered. Defendant had never even cited Crirn.R. 22 and had never claimed that a

violation of that rule wairanted reversal or rose to the level of a"due process" violation.

Indeed, the proposition of law pertinent to the dismissal of the juror presupposed an

adequate appellate record and presupposed that defendant could prevail on the merits

based on his trial counsel's unilateral assertions tliree weeks after the dismissal. The

conclusion reached by the majority here-that the appellate record was inadequate and

"speculative" regarding the events surrounding the dismissal - is diametrically at odds
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with the defense proposition of law and the arguments made thereunder.

In opposing defendant's speculative proposition of law, the State contended that

the record was inadequate and that the proposition of law pertaining to juror dismissal

must be rejected. The majority here agreed with the State, but the majority then sua

spoute claimed that the trial court's failure to settle the record after lack of rccordation

was itself a basis for reversal. No such claim of error had ever been raised.

Sua sponte consideration of a claim of Crim.R. 22 error also went beyond this

Court's narrow grant of review. The majority aciniowledged that the Court "accepted

jurisdiction over only two of the propositions of law ***." Opinion, at ¶ 10. Neither

of those propositions involved a claim of Crim.R. 22/"due process" error pertnient to a

failure to make a record regarding the dismissal.

In defendant's memoraaidum opposing the motion for reconsideration,

defendant contends that this Court was not limited to the propositions of law and that

the Court was not limited to adopting or rejecting in toto the accepted propositions of

law. But these are red-herring arguments. The State is not questioning this Court's

ability to sua sponte raise issues. When the Court does so, however, it should provide

notice to the parties and should order briefing on the new issues, especially when this

Court's initial grant of review has limited the appeal to certain specified propositions of

law. 1'his Court's cases have recognized that fairness requires that the parties be given

notice and an opporttaity to address the new issue. Miller Chevrolet v. Willoughby

Hills (1974), 38 Oliio St.2d 298, 301 & n. 3; Stute v. 1981 Dodge Ram Van (1988), 36

Olrio St.3d 168, 170. The State requested such notice and opportunity to address
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unbriefed issues in footnote six of its merit brief.

In the final analysis, by going beyond the narrow grant of review, and by

addressing a claim of error never raised in the trial court, the Court of Appeals, or here,

the majority deprived the State of fair appellate review. The State was blindsided by

the majority's consideration of a clairn of Crim.R. 22 error. "I'he proper remedy for this

error would be to grant reconsideration and to engage in a plenary review of the

Crim.R. 22 issues unhindered by the "reconsideralion" standard of review.

'1'he State must also add that, while the majority reached out sua sponte to

address a claim of Crim.R. 22 error, the majority then failed to address arguinents the

State had been raising all along regarding defendant's claim of error under former

Crim.R. 24(G)(2) regarding the subsfitution of the alternate. If this Court is going to

adhere to its decision to sua spontc review the claim of Crirn.R. 22 error, then the Court

should address the arguments that the State has been raising all along regarding the

substitution of the alternate, including the issue of the constitutionality of former

Crim.R. 24(G)(2).

C_Crim.R. 22 Error Waived/Forfeited by Lack of Objection

There is a practical reason for giving the parties notice and an opportunity to be

heard on sua sponte claims of eiror. Without the reasoned advocacy of the parties, the

appellate court is more likely to make mistakes. Several mistakes occurred here.

If given notice and the opportunity to be heard before this Court's decision, the

State would have pointed out that, under this Court's precedents, the claim of Crim.R.

22 error was waived/forfeited through lack of objection. The defense never claimed
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Crim.R. 22 error in the trial court regarding the lack of recordation of the dismissal of

the juror. Time after time, this Court has concluded that unobjected-to error under

Crim.R. 22 is waived/i'orfeited. State v. Leonard, 104 Ohio St.3d 54, 2004-Ohio-6235,

¶¶ 182, 183 ("Leonard failed to object or ask that these conferences be recorded and has

waived this issue."; "reversal will not occur as a result of unrecorded proceedings wllen

the defendant failed to object and fails to demonstrate material prejudice."); State v,

Palmer (1997), 80 Ohio St.3d 543, 555 ("defense counsel made no request on the

record that they be recorded, thereby waiving the erroi"); State v. Grant (1993), 67

Ohio St.3d 465, 481 ("defense counsel never requested that they be recorded, thereby

waiving any error"); State v. Brewer (1990), 48 Ohio St.3d 50, 60-61("appellant failed

to object or move for recording at trial. More significantly, appellant's present counsel

failed to invoke the procedures of App. R. 9(C) or 9(E) to reconstruct what was said or

to establish its importance. In the absence of an attempt to reconstruct the substance of

the remarks and demonstrate prejudice, the error may be considered waived.").

Even when there was a contemporaneous objection to the lack of recordation in

the trial corst, this Court has required that the defendant-appellant exhaust App.R. 9

procedures or else waive the issue. State v. Keenan (1998), 81 Ohio St.3d 133, 139

("Keenan did not atteinpt to use App.R. 9 to reconstruct the content of the tmrecorded

sidebars and show prejudice. IIence, `the error may be considered waived. "').

The claim of Crim.R. 22 ei-ror also was never raised in the Court of Appeals,

which meant that the issue was waived/forfeited there too and cannot succeed unless

defendant shows plain error warranting reversal. State v. Were, 118 Ohio St.3d 448,
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2008-Ohio-2762, 111^ 60, 77, 87, 99, 115, 128, 148, 213, 215 (repeatedly citing State v.

YVilliams (1977), 51 Ohio St.2d 112, paragrapb two of the syllabus, and citing Crim.R.

52(B) in ¶ 60).

The majority should have concluded that the claim of Crim.R. 22 error was

waived and that the claim was only reviewable under a plain-error standard. Given the

defense failure to raise a claim of Crim.R. 22 error in the lower courts, the majority

should have refrained from even considering the claim of Crim.R. 22 error.

D. No 1'imely Objection and No Request that Court Settle the Record

'1'he majority wrongly contended that, in the sentencing hearing three weeks

after the fact, "defense counsel took sufficient ineasures, required by Palnzer, to give

notice that a deficiency in the record existed and to appropriately remedy the

deficiency." Opinion, at ¶ 16. Whatever else one may think about counsel's comments

three weeics after the fact, such comments do not represent a timely objection to any

lack of reeordation tliree weeks earlier. The time to object to any lack of recordation

would have been before the verdicts when the parties were aware of the failure to

record, not three weeks later after the defense had lost.

Waiting until after the verdicts is a classic "sandbagging" situation, and the

majority's eonelusion would allow a party to withhold objection, perhaps pleased with

the dismissal of the juror, only then to raise it after the party has lost. This Court has

repeatedly emphasized that the ccrxtemporaneous-objection requirement is ineant to

avoid this kind of garnbling on the outcome. "We believe that our holdings should

foster rather than thwartjudicial economy by providing incentives (and not
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disincentives) for the defendant to raise all errors in the trial court -- where, in many

cases, such eiTors can be easily corrected." Stcite v. Perry, 101 Ohio St.3d 118, 2004-

Ohio-297, ¶ 23; see, also, State v. Awan (1986), 22 Ohio St.3d 120, 123; State v. Glaros

(1960), 170 Ohio St. 471, 475; State v. Tudor (1950), 154 Ohio St. 249, 257-58; State

v. Adams (1874), 25 Ohio St. 584, 587-88.

In addition, trial counsel's cornments three weeks later were still insufficient.

While the trial court could have endeavored to settle the record three weeks later, the

problem is that the defense never as•ked tJae court to do so. Counsel oiily asked to put

his own purported recollections on the record: "I sinrply wanted to put on the record

what happened Monday morning ***." (T. 1522) "So, essentially, that's what I

wanted to say." (T. 1524) Counsel said "I just wanted to fill out the record, because

none of that was put on." ("1'. 1527) Counsel "just wanted" to place his unilateral

version on the record. The defense never asked the trial court to conclusively settle the

record.

E Crim.R. 22 Error Waived/Forfeited by Failure to Exhaust Ap^.R. 9 Procectures

Another aspect of the problem is that, even when there is a timely objection to

the failure to make a record, this Court lias always required that the appellant (including

capital defendants) exhaust App.R. 9 procedures in an effort to reconstruct what

occurred or to establish its importance. The nlajority acknowledged this aspect of State

v. Palmer (1997), 80 Ohio St.3d 543, but then contended that Palnzer is distinguishable

because "Palmer addresses the failure to record relatively uniniportant portions of the

trial." Opinion, at ¶ 14. This is a misstateinent not only of the significance of Pcclmer
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but also of the significance of other cases in which this Court has recognized that

exhaustion of App.R. 9 procedures is required.

If given notice and an opportunity to be heard, the State could have pointed out

before this Court's decision that issues just as important as the dismissal of a

deliberating juror had been involved in other cases in which this Court invoked the

exhaustion requirement. In Palmer itself, one of the unrecorded conferences involved

the disinissal of a prospective juror in that capital case. Palmer, 80 Ohio St.3d at 555.

The majority here states that "the composition of the jury in a capital case implicates

important constitutional rights ***." Opinion, at ¶15.

In fact, the exhaustion requirement goes back as far as Knapp v. Edwards

Laboratories (1980), 61 Ohio St.2d 197, whicli recognized nearly three decades ago

that, when a transcript of four days of testimony was missing, all reasonable efforts to

reconstruct the record must be exhausted. As stated in Knapp:

'the plaintiffs in this action did not rneet their
burden to supply a transcript of the trial proceedings.
Admittedly, it was through no fault of their own that
plaintilfs were unable to supply a verbatim trial
transcript. However, other options were available,
specifically App. R. 9(C) and (D). App. R. 9(C) permits
an appellant to submit a narrative transcript of the
proceedings when a verbatim transcript is unavailable,
subject to objections from the appellee and approval frorn
the trial court. App. R. 9(D) authorizes parties to submit
an agreed statement of the case in lieu of the record.
There is nothing in the record indicating that plaintiffs
even attempted to avail themselves of these alternatives.
Accordingly, as to those assignments of error dependent
for their resolution upon a trial transcript, the judgment of
the lower court would ordinarily be affirmed in a case
such as this.

One fact, liowever, precludes such a result in this
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cause -- plaintiffs were never out of order during the
entire pendency of the appeal. At all times plaintiffs
acted with the pennission of the court in waiting for the
court reporter to regain her health so that she could
transcribe her notes. * * *

This does not mean, however, that plaintiffs are
entitled to a new trial. Rather, the cause should be
remanded to thc trial court, where, pursuant to Civ. R.
63(B), a judge shall be appointed to complete the
unfulfilled duties of the removed trial judge in this cause.
Several options are then available to the appointed judge.
We suggest that an inquiry be made as to the current
health status of the court reporter. Indeed, it would not
be surprising to find that she is now quite able to
transcribe her notes. If not, plaintiffs should be given the
opporhmity to provide the court with an App. R. 9(C)
narrative transcript. The parties might even reach an
agreed statement o f the case pursuant to App. R. 9(D).
But, the appointed judge should consider granting
plaintiffs a new trial, in accordance with Civ. R. 63(B),
only after all reasonable solutions to this problem are
exhausted.

Knapp, 61 Ohio St.2d at 199-200 (emphasis added).

This principle was reniforced in the 1990's in State v. Jones (1994), 71 Ohio

St.3d 293, in which the entire transcript of the trial testirnony was unavailable because

the court reporter's notes had been destroyed. 'this Court emphasized again that the

appellant must endeavor to use all reasonable efforts to reconstruct the record.

The correct procedure the court of appeals could
have followed in this case is found in App.R. 9. Where
there is no record, App.R. 9(C) perniits the trial court to
hold an evidentiary hearing in order to settle and approve
the appellate record. Where there are gaps in or disputes
about the record, App.R. 9(E) provides a procedure for
correction or modification. Under that provision, a court
of appeals may direct the trial court to settle the record.

App.R. 9 does not explicitly provide the appellate
court with the authority to grant a new trial. However,
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per Kncapp v. Edwards Laboratories, supra, an appellant
is entitled to a new trial where, after an evidentiary
hearing, a record cannot be settled and it is determined
that the appellant is not at fault. * * *

In Knapp, supra, the issue was whether the
plaintiffs were entitled to a new trial because the court
reporter was unable to transcribe portions of trial
testiinony necessaiy to properly present the assigned
errors on appeal. This court held that, ab.sent fault on the
part of the appealing party, a new trial should be granted
if, qfter all reasonable solutions are exhausteci; an
appellate record could not he compiled.

We are troubled by the fact that neither the trial
court nor the court of appeals complied with App.R. 9.
Furthermore, the coui•t of appeals should have dealt with
the record before it by way of au opinion instead of a
simple journal entry. Due to the approach taken by both
the court of appeals and the trial court, additional time
has passed, making it even more difficult to compile and
settle a 9(C) statement.

Jones, 71 Ohio St.3d at 297-99 (emphasis added).

Other cases requiring exhaustion of App.R. 9 procedures have involved

unrecorded conferences on issues involving constitutional issues and unrecorded

conferences in cases in which the death penalty actually had been imposed.

• State v. Frazier, 115 Ohio St.3d 139, 2007-Ohio-5048, ¶ 213 (death
case; conversations between court andjury; "Prazier has not attempted to
reconstruct what the trial cour-t discussed with the jur.v in an effort to show
prejudice. See App.R. 9(B) and (E)")

e State v. Ketterer, 111 Ohio St.3d 70, 2006-Ohio-5283, 1(159 (death
case; "counsel never requested that the unrecorded bench conferences be
recorded. Nor has Ketterer attempted to reconstruct these conferences or to
establish their importance or that material prejudice resulted. Palmer, 80 Ohio
St.3d at 554. We have repeatedly refused to reverse convictions or sentences on
the basis of unrecorded conferences when a defendant has not taken these
steps.")
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• State v. Slaztzes, 104 Ohio St.3d 195, 2004-Ohio-6391, ¶ 163 (death
case; "defense counsel made no attempt to recreate the contents of the charts
pursuant to App.R. 9(C)")

• State v. Williams, 99 Ohio St.3d 439, 2003-Ohio-4164, ¶1J 96-99 (death
case; claimed ex parte meeting by judge with jurors; defendant "has not
established that he was prejudiced by any conversations that the trial judge niay
have had with the jury. In fact, he has not even attempted to reconstruct what
occurred in an effort to show prejudice. See App.R. 9(13) and (E); State v,
Goodwin (1999), 84 Ohio St.3d 331, 340. We have declined to reverse on the
basis of unrecorded conferences when the accused has failed to demonstrate
material prejudice.")

• State v, Iacona (2001), 93 Ohio St.3d 83, 106-107 (defendant claimed
due process violation because trial court threatened defense with negative
evidentiary ruling if defense puisued natural-death defense; record held
inadequate because no App.R. 9(C) statement was niade)

• State v. Nields (2001), 93 Ohio St.3d 6, 27 (death case; claiined denial of
fair trial in violation of witness sequestration order; claim rejected because
"defendant made no attempt to supplenient the record under App.R. 9(C)")

• State v. Williams (1995), 73 Ohio St.3d 153, 161 (death case; actual
poll'urg ofjury after guilt-phase verdict not transcribed; defendant "did not make
a timely motion to supplement the record, nor did appellant attenrpt to
reconstruct the record.")

If given the opportunity to brief the claim of Crim.R. 22 error before this

Court's decision, the State also would have pointed out that this Court had already held

that "the nature of the underlying case is immaterial **" to the issue of whether

App.R. 9 procedures must be exhausted. In re B.L'., 102 Ohio St.3d 388, 2004-Ohio-

3361, 1114. In the B. F. case, an order of permanent custody had been reversed by the

appellate court beeanse atranccript of "critical testimony" was missing. This Court

rejected the appellate court's conclusion that automatic reversal was called for, and this

Court einphasized that App.R. 9 procedures must first be exhausted even in cases of
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missing "critical testimony" and even in cases as serious as those involving

constitutionally-protected parental riglits. As stated in B.E.:

{¶ 141 Although we agree with the result reached by the
court of appeals, we decline to hold that an App.R. 9(C)
statement may never be used where a juvenile court fails
to comply with Juv.R. 37(A). The procedures outlined in
App.R. 9 are designed precisely for thi.s type ofsituation,
where a transcript is unavailable, 1'herefore, we reject
the court of appeals' assertion that App.R. 9 is
insufficient in a case where parental rights are at stake
and critical testimony is missing. In fact, the nature of
the underlying case is immaterial, as we have allowed
criminal defendants to use App.R. 9(C) to supplement the
record even in aggravated murder cases, in which the
court was also obligated to record the proceedings, under
Crim.R.. 22. See, e.g., State v, Brewer (1990), 48 Ohio
St.3d 50, 60-61.

{¶ 15) We find that our decisions interpreting the
interplay between Crim.R. 22 and App.R. 9 are relevant
to resolution of this appeal. Similar to the recording
requirement in Juv.R. 37(A), Crim.R. 22 requires a
criminal court to record proceedings in all "serious
offensc cases." In these cases, despite the recording
requirement, we held that the appellant waived any error
by,failing to invoke the procedures qfApp.2. 9(C) or 9(E)
and making no attempt to reconstruct the missing
portions of the record E.g., id.; State v. Kaenan (1998),
81 Ohio St3d 133, 139. Thus, we recognized that
a1though it is the court's responsibility in the first place to
record the proceedings, the appellant, if possible, should
attempt to use one of the procedures outlined in App.R. 9
to suppleinent the record for appeal purposes. (Eniphasis
added; parallel citations omitted)

'I'his Court in B. E. ultimately concluded that reversal was called for, but only because

the parent's attorney had attempted to use App.R. 9 to reconstruct the record and was

unsuccessful because no one could recall what had occurred and the missing testimony

could not be re-created.
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In a dissenting opinion concurred in by Justice O'Connor, ChiefJustice Moyer

contended that the appellant in B.E. had not done enough to try to settle the record. As

stated by Chief Justice Moyer:

{¶20} Our cases have consistently held that an appellant
-- the mother at the court of appeals in the instant case --
tnust satisfy two requirements before a reviewing court
will grant a new trial because of an incomplete transcript.
First, the appellant must "point out a specific instance
where effective review is precluded by incompleteness of
the transcript." State v. DePew (1988), 38 Ohio St.3d
275, 279. Evans, however, has failed to allege any
specific instance of prejudice whatever; rather, her
counsel made a general averment (if even that) suggesting
that the missing information could be a basis for reversal.
We rejected this precise argutnent in DePew, 38 Ohio
St.3d at 279 -- a death-penalty case, no less -- where we
concluded that an appeal predicated on an incomplete
transcript must fail when the appellant `Snakes only
general avet-inents that the missing infortnation `could be
vital' to his arguments." See, also, State v. Palmer
(1997), 80 Ohio St.3d 543, 555, ("general averments do
not act as a substitute for an actual showing of
prejudice").

{1121} Second, an appellant must exhaust "all reasonable
solutions to the problem [of a missing transcript]" before
a reviewing court will grant a new trial. Knapp v.
Edwards Laboratories (1980), 61 Ohio St.2d 197, 200.
Lest there be doubt that Evans did not exhaust all
reasonable solutions in the instant case, App.R. 9(C)
specifically contemplates one solution that was not
exhausted: the preparation of "a statement of the evidence
or proceedings from * * * appellant's recollection."
('Lmphasis added.) Indeed, there is no evidence that
cotmsel even attempted to contact Evans in an effort to
prepare a statement based on lier recollection. To be
sure, counsel contacted the children's guardian ad litem,
but the response of the guardian only further undermines
Evans's argument; that is, the guardian ad litem informed
counsel that "he did recollect the case." Nevertheless,
counsel apparently did tiot prepare a statement of the
evidence based on the guardian's recollection merely
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because he had not yet "received any proposed `record of
proceeding' from [tlie guardian],"

{^22} In view of the foregoing, I believe that Evans
failed to satisfy both reqiurements -- to allege a specific
instance of prej udice and to make reasonable efforts to
supply an App. R. 9(C) statement -- necessary to warrant
a new trial because of an incomplete transcript. To order
a new trial based on the mere assertion that an App.R.
9(C) statement "does not appear to be available"
frustrates the well-established rule that the appellant
bears the burden to provide a transcript. Knapp, 61 Ohio
St.2d at 199.

B.E., at 111120-22 (Moyer, C.J., dissenting) (parallel citations omitted).

All told, the majority and dissenting opinions in B. E. were agreed to by five

members of the present Court, and both opinions show that the majority here etred.

B. E. shows that the nature of the underlying case is itnmaterial to the exhaustion

requirement. The respective opinions in B.E. also show that it is immaterial that the

um•ecorded conference addresses an important or "critical" issue. In B.E., "critical

testimony" was missing, and yet this Court still required an exhaustion of App.R. 9

procedures. See, also, Knapp, supra (four days of testimony missing); Jones, supra (all

testimony missing). The absence of "critical testiniony" inB.E. would be just as

"critical" to appellate review of constitutionally-protected parental rights as would be

the unobjected-to dismissal of a deliberating juror in a noininally "capital" case in

which the death penalty was not available. Indeed, even in cases in which the death

penalty had actually been imposed, the defendant was still required to exhaust App.R. 9

procedures. See B.E., at ¶11 14 & 15 (citing Brewer and Keenan).

Defendant never tried to exhaust App.R. 9 procedures, as he never moved the
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trial court to conduct such proceedings. At the sentencing hearing three weeks aiter the

juror's dismissal, defendant could not have invoked App.R. 9 procedures, since no

appeal was pend'uig yet. See App.R. 1(A). Presumably, a motion to settle the record

could have sufficed to comply with the exhaustion requirement discussed in B.E. and

other cases. The problem, though, is that the defense never requested that the trial corn-t

provide a conclusive settlement of the record ala App.R. 9. Again, defense counsel had

oiily wished to state his unilateral recollection, without any request whatsoever that the

trial court actually settle or correct the record. The defense waived/forfeited any error

in this regard.

F. Outright Reversal is Bxcessive

The eiror found by the majority is "the trial court's failure to inake either party's

rendition official * * ie." Opinion, at ¶ 17. But if the error is in failing to settle the

record, the appellate remedy for sucli error would be only partial reversal so that the

trial court could do what it should have done, i.e., settle the record. After the trial court

would settle the record on remand, another appeal could proceed from there, at which

time the deferidant could receive a full merits detennination of the legality of the

dismissal of the juror.

It is axiomatic that the remedy for trial court eiTor is to return the case to the

status quo ante the error. "LJpon remand from an appellate court, the lower court is

required to proceed fi-onr the point at which the error occurred." Stcate ex rel. Stevenson

v. Murray (1982), 69 Ohio St.2d 112, 113. "This rule has been applied to criminal

cases." State ex re7. Douglas v. Burlew, 106 Ohio St.3d 180, 2005-Ohio-4382, ¶ 11.
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At most, the trial court's error in failing to hold a seltle-the-record hearing would return

the case to the point at which the error occurred, i.e., at the point when counsel

purportedly "took sufficient measures" at the outset of the October 2°d sentencing

hearing to raise the issue. The error at the sentencing hearing in failing to settle the

record would not justify the reversal of the guilty verdicts.

This Court's case law shows that the proper remedy for a lower court's lack of

recordation and failure to settle the record is to remand for a record-settling hearing. In

Knapp and .lones, this Court renianded for App.R. 9 procedures or an evidentiary

hearing to settle/correct the record. Knapp, 61 Ohio St.2d at 200; Jones, 71 Ohio St.3d

at 299. "I'his makes logical sense. If the error was in the failure of the trial court to

settle the record, a remand for a record-settling hearing would fully vindicate the

purported error.

The majority's conclusion that the Crim.R. 22 error requires the outright

reversal of the convictions was erroneous. A reversal and limited remand for App.R. 9

procedures would have been sufficient, since such procedures "are designed precisely

for this type of situation." B.E., at 1114.

It bears emphasis that, unlike in B. E., it does not appear that App.R. 9

procedures would be unable to settle the record. There is no shortage of available

reeollections, as the defense counsel and the prosecutor gave their conflicting accomlts.

'1'he error found by the majority is "the trial court's failure to make either party's

rendition official ***." Opinion, at 1117. The reniedy for such an error would be a

settle-the-record hearing and settle-the-record order, not outi-ight reversal.
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It also bears emphasis that the niajority did not find error in the dismissal of the

juror. Indeed, the majority agreed with the State that issues related to excusal of the

juror could not be deterniined on the basis of the cuirent speculative record. Opinion,

at ¶ 18. The only eiror found in this regard is the failure to make a record of the

dismissal, and a remand for record-settl.ing hearing would fix this erroi:3

G. Crim.R. 22 and Due Process

Notions of "due process" entered the majority opinion as well. But a"mere

error of state law" is not a violation of due process. Engle v. Isaac (1977), 456 U.S.

107, 121 n. 21. "[B]rrors of state law do not automatically become violations of due

process." Rivera v. Illinois (2009), 556 U.S. _, 129 S.Ct. 1446, 1455. "The Due

Process Clause * * * safeguards not the meticulous observance of state procedural

prescriptions, but the fundamental elements of fairness in a criminal trial." Id. at 1454

(internal quotation inarks omitted). A violation of Crim.R. 22, by itself, does not

perforce establish any due process violation.

Procedural due process is fully satisfied by this Court's previous cases,

recognizing that the absence of an adequate record will not require reversal unless

' The State disagrees with the majority's assertion that the record is speculative
because "we are unable to discern wllether the juror was, as argued, a lone dissenting
juror who wished to be dismissed for this reason." Opinion, at 1118. This Court has
already recognized that a deliberating juror should not be asked about how he or she is
voting in that deliberation. "`As a general rule, no one -- including the judge presiding
at a trial -- has a "right to Icnow" how a jury, or any individual juror, has deliberated or
how a decision was reaclied by ajury or juror."' State v. Robb (2000), 88 Ohio St.3d
59, 81, quoting United States v. Thomas (C.A. 2, 1997), 116 h.3d 606, 618. As the
IJnited States Supreme Court stated recently, "Courts properly avoid such explorations
into the jury's sovereign space, * * * and for good reason. 'I'he jury's del.iberations are
secret and not subject to outside examination." Yeager v. United States (2009), 557
U.S. -, 129 S.Ct. 2360, 2368.
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App.R. 9 procedures have been exhausted. "The procedures outlined in App.R. 9 are

designed precisely for this type of situalion, where a transcript is unavailable." B.E. at

¶ 14 (emphasis added). Requiring a party to exhaust App.R. 9 procedures does not

violate due process but, in fact, provides adequate process to that party to address

inadequacies in the record. Appellate review does not require a perfect record of the

lower-court proceedings. Palmer, syllabus.

In State v. Osborne (1976), 49 Ohio St.2d 135, 142, death penalty vacated, 438

U.S. 911, this Court rejected a due process argument when the recording of the trial

was of poor technical quality. "I'his Court noted that "[a]ppellant did not seek to modify

or correct the record, as might have been done under App. R. 9(E), by submitting to the

trial court any additions or modifications that she believes would better preserve her

arguinents for review." See, also, Scott v. Elo (C.A. 6, 2002), 302 F.3d 598, 604

(rejecting "the proposition * * * that where a portion of a trial transcript is missing and

unobtainable, and where a defendant makes a claim that could possibly iniplicate that

portion of the transcript, a retrial is always necessary. Rather, * * * federal habeas

relief based on a missing transcript will only be grauted where the petitioner can show

prejudice.").

A criminal-law procedure will be overturned on federal due process grounds

only iP it violates some "fundamental principle of justice." Montana v. Egelhoff (1996),

518 U.S. 37, 43, 58-59 (plurality and concurrence). "[C]riminal process [will be found]

lacking only where it offends some principle of justice so rooted in the traditions and

conscience of our people as to be ranked as fundamental." Herrera v. Collins (1993),
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506 U.S. 390, 407-408 (internal quotation marks and citations omitted). Courts "have

defined the category of infractions that violate `fundamental fairness' very narrowly."

Medina v. California (1992), 505 U.S. 437, 443. It does not violate any fundamental

principle of justice to require a defendant-appellant to use available App.R. 9

procedures to t1-y to settle/correct the record.

II. Court Sliould Abandon Sua Sponte Consideration

The State respectfully submits that the issues rcgarding waiverlforfeiture and

lack of exhaustion should cause this Court to reconsider its decision to sua sponte raise

the Crim.R. 22 claim of error. That claim of error was not preserved in the lower

courts, and the defense failed to exhaust App.R. 9 procedures in order to settle/correct

the record, even though the defense had been well aware of the State's contention that

the appellate record is speculative. This Court agreed that the record was speculative,

and now it should be considered too late to pursue the Crim.R. 22 claim of erTor.

1. No Plain Error Warranting Reversal

The claim of Crim.R. 22 error does not rise to the level of plain error. As stated

in State v. Murphy (2001), 91 Ohio St.3d 516, 532, "The waiver rule requires that a party

make a contemporaneous objection to alleged trial error in order to preserve that error for

appellate review. The nile is of long standing, and it goes to the heart of an adversaiy

system of justioe." The principle even extends to constitutional questions. The

longstanding waiver rule is "strict." State v. Long (1978), 53 Ohio St.2d 91, 96.

"In Ohio, Crim.R. 52 gives appellate courts narrow power to correct errors that

occurred during the trial court proceedings." State v. Wamsley, 117 Ohio St.3d 388,
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2008-Ohio-1195, ¶ 19; State v, Perry, 101 Oliio St.3d 118, 2004-Ohio-297, ¶ 9(swne).

Altliough an issue is waived/for-Peited through lack of objection, Crim.R. 52(B) provides

that "[p1lain errors or defects affecting substantial rights may be noticed although they

were not brought to the attention of the court." Crim.R. 52(B). But plain error will be

recognized only when, "but for the error, the outcome of the trial clearly would have been

otherwise." Long, supra, paragraph two of the syllabus. "Notice of plain error under

Crim.R. 52(B) is to be taken with the utmost caution, under exceptional circunistances

and only to prevent a manifest miscarriage of justice." Id. at paragraph three of the

syltabus. "The power afforded to notice plain error, whether on a court's own motion or

at the request of counsel, is one which courts exercise only in exceptional circumstances,

and exercise cautiously even then." Id. at 94.

This Court extensively addressed the plain-error standard in State v. Barnes

(2002), 94 Ohio St.3d 21:

Under Crim.R. 52(B), "plain errors or defects
affecting substantial rights may be noticed although they
were not brought to the attention of the conrt.°" By its very
terms, the rule places three limitations on a reviewing
court's decision to corTect an error despite the absence of a
timely objection at trial. First, there must be an error, i. e., a
deviation from a legal rule. Seeond, the error must be
plain. To be "plain" within the meaning of Crim.R. 52(B),
an error niust be an "obvious" defect in the trial
proceedings. Third, the error inust liave affected
"substantial rights." We have interpreted this aspect of the
rule to mean that the trial court's error must have affected
the outcorne ofthe trial.

Even if a forfeited error satisfies these three prongs,
however, Crim.R. 52(B) does not demand that an appellate
cour-t correct it. Crim.R. 52(B) states only that a reviewing
court "may" notice plain forfeited errors; a court is not
obliged to correct them. We have acknowledged the
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discrctionary aspect of Crim.R. 52(B) by admonishing
courts to notice plain error "with the utmost caution, under
exceptional circumstances and only to prevent a manifest
miscarriage of justiee."

Under these standards, defendant cannot show plain error warranting reversal. He

failed to use App.R. 9 procedures in order to try to show he suffered niaterial prejudice.

The problem with even focusing on a claim of Crim.R. 22 etror is ttiat the error is

limited. It addresses lack of recordation, not the propriety of what action the court took or

did not take during the unrecorded hearing. 'I'o find "plain erzor" in the lack of

recordation would require the speculative assumption that there was son-ie error that was

not recorded that would otherwise warcant reversal. Such speculation snnply camiot

satisfy the plain-error standard.

This is why the Crim.R. 22 issue usually devolves into an all-or-nothing

proposition. If the appellant timely objected to lack of recordation aud made all

reasonable efforts to exhaust App.R. 9 procedures, and the trial court was still unable to

settle/correct the record, then automatic reversal applies. If the appellant exhausted

App.R. 9 procedures and the trial court did settle/correct the record, then the Crim,R. 22

error evaporates, and the appellate review thereafter focuses on wlrat the settled/corrected

record shows. If the appellant did not make reasonable efforts to exhaust App.R. 9

procedures, then the presumption of regularity applies, and it is presumed that the trial

court followed the law during the unrecorded proceeding.

Defendant here undertook no efforts at all to have the trial court settle/correct the

record regarding whatever meeting occurred between the judge and the excused juror.

Accordingly, it must be presumed that the judge had a good basis for meeting witli the
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j uror on an ex parte basis. See State's Merit Brief, at pp. 22-27. It inust also be presumed

that the court had a valid basis to excuse the juror. It bears emphasis here that the defense

was aware of the excusal, as the cur-rent appellate record shows that the excusal was

announced in open court, and the defense did not object at any point to the excusal, and,

even three weeks later, only objected to the "process," not the excusal. Even if an

adequate appellate record were available here, a plain-error staudard would apply to the

excusat.

Given defendant's faihire to exhaust App.R. 9 procedures, he simply cannot

obtain a reversal under the plain-error standard related to the lack of recordation imder

Crim.R. 22.
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CONCLUSION

For the foregoing reasons, I'or the reasons stated in the State's 12-1-08 merit

brief, and for the reasons stated in the State's 6-29-09 motion for reconsideration,

plaintiff-appellee respectfully requests that this Court reconsider and vacate the 6-17-09

decision, grant oral reargument, and thereafter affirm the judgment of the Tenth District

Court of Appeals 4

Respectfully submitted,

RON O'BRIEN
Franklin County Prose5uting Attorney

STEVEN L. TAYLOR 0043876
(Counsel of Record)
Assistant Prosecuting Attorney
Counsel for Plaintiff-Appellee
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Rule 22. Recording of Proceedings

In serious offense cases all proceedi shall be recorded.b

In petty offense cases all waivers of counsel required by Rule 44(B) shall be recorded, flnd if
requested by any party all proecediuigs shall be recorded.

Proceedings inay he recorded in shorthand, or stenotype, or by any other adequate

mechanical, electronic or video recording device.
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Rule 9. The record on appcal

(A) Composition of the record on appeal. 1'he original papers and exlribits thereto filed in

the trial court, the transcript of proceedings, if any, 'tticluding exhibits, and a certified copy of the
docket and ,journal entries prepared by the clerk of tbe trial court shall constitute thc record on
appeal in all cases. A videotape recording of the proceedings constitutes the transcript of
proceedings other than hereinafter provided, and, for purposes of fllittg, need not be transcribed
into written form. Proceedings recorded by means other than videotape must be transcribed into
written fotnt. When the written fi;rm is certified by the reporter in accordance with App. R, 9(B),
stich written form shall then constitute the transcript of proceedings. When the transcript of
proceedings is in the videotape mediutn, counsel shall type or priltt those pot-tions of such
transcript necessary for the court to deternune ttie questions presettted, certify their aecuracy, and
append such copy of the portialls of the transcripts to their briefs.

In all capital cases the trial proceedings shall include a written transcript of the record tnade
dtrring the trial by stenographic means.

(B) The transcript of proceedings; duty of appellant to order; notice to appellee if
partial transcript is ordered. At the titne of filing the notice of appeal the appellant, in writing,
shall order from the reporter a cotnplete transcript or a transcript of the patts of the proceedings
not already on file as the appellant considers necessary for inclusion in the record and i`tie a copy
of tbe order witlt the clerk. Tlre repatter is the person appointed by the coutt to transcribe the
proceedirigs for the trial court wlrether by stenographic, phonogramic, or photographic tneans, by
the use of audio electronic recording devices, or by the use of video recording systems. If tbere is
no officially appointed reporter, App.R. 9(C) or 9(D) Inay be utilized. If the appellant intends to
urge on appeal that afjnding or conelusion is imsupported by the evidence or is contrary to the
weight of the evidence, the appellant shall incltide in the record a transcript of all evidence
relevant to the findings or conclusion.

Unless the entire transcript is to be included, ttte appellant, with the tiotice of appeal, shall
tile wi.th the clerk of the trial court and serve on the appellee a description of the parts of the
transcript ttxat the appellant intends to include in the record, a statenent that no transcript is
necessary, or a statement that a statement pursnant to either App.R. 9(C) or 9(D) will be
subntitted, and a statement of the assignments of error the appellant intends to present on the
appeal. If the appellee considers a transcript of other parts of the proceedings neeessary, the
appellee, within ten days after the service of the statetnent oi'the appellant, shall file and serve on
the appellant a designation of additional parts to be included. The clerk of the trial court shall
forward a copy of this designation to the clerk of the court of appeals.

If the appellant refuses or fails, within ten days after setvice on the appellant of appellee's
designation, to order the additional parts, the appellee, witliin five days thereafter, shall either
order the parts in writing fi•om the reporter or apply to the cotut of appeals for an order requiring
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the appellant to do so. At the thne of ordering, the party ordering the transcript shall arrange for
the payment to the reporter of the cost of the transcript.

A transcript prepared by a reporter under this rule shall be in the following forni:

(1) The transcript shall include a froat and back cover; the front cover shall bear the title
and nnmber of the case and the nante of the court in which the proceedings oceurrc:d;

(2) The transcript shall be firmly botntd on the left side;

(3) The first page inside the front cover shall set forth the nature of the proceedings, the
date or dates of the proceedings, and the judge or judges vvlio presided;

(4) The transcript shall be prepared on white paper eight and one-half inches by eleveit
inches in size with the lines of each page numbered and tlxe pages sequcntially numbered;

(S) An index of witnesses shall be included in the front of the transcript and shall contain
page and line references to direct, cross, re-direct, and re-cross examination;

(6) Au index to exhibits, whether admitted or rejected, briefly identifying each exhibit,
shall be inchlded following the index to witnesses reflecting the page and linc references where
the exhibit was identified and offered into evidence, was admitted or rejected, and if any
objection was interposed;

(7) l;xhibits such as papers, maps, photographs, and similar itelns that were admitted
sliall be fint7ly attached, either directly or in an envelope to the inside rear cover, except as to
exhibits whose size or btdle tnakes attaclrment impractical; docmnentary exbibits offered at trial
whose admission was denied shall be included in a separate envelope witlr a notation that they
were not admitted and also attached to the inside rear cover tutless attacttnrent is impractical;

(8) No volume of a transcript shall exceed two hundred and fifty pages in length, except
it may be enlarged to three hundred pages, if necessary, to complete a part of the voir dire,
opening statements, closing argunients, or jury instruetions; when it is necessary to prepare more
than one volunic, each volume shall contain the nuniber and name of the case and be sequentially
numbered, and the separate volumes shall be approximately equat in length.

The reporter shall certify the transcript as correct, whe.ther in written or videotape form, and
state whether it is a cotnplete or partial transcript, and, if partial, indicate the parts included and
the parts excluded.

If the proceedings were recorded in part by videotape and in part by other media, the
appellant shall order the respective parts feom the proper reporter. '1111e record is coarplcte f:rzr the
purposes of appeal when the last part of the record is filed with the clerk of the trial court.

(C) Statement of the evidence or proceedings when no report rwas made or when the
transcript is unavailable. If no report of ihe evidence or proceedings at a hearing or trial was
nr.ade, or if a tratiscript is unavailable, ttie appellant may prepare a statement of the evidence or
^0 2009 Matthew lleatder&Company, Inc., a tncmber of the LcxtsNexis (.lroup. AIl righta resaived_ l,lse of this produet.ls su6jeet tn tlt
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proceedings from the best available means, including the appellant's recollection. 'I'he statement
sha1l be served on the appellee no later than twcnty days prior to the time for transmission of the
record pursuant to App.R. 10, who may serve objections or propose amendntents to the staternent
within ten days after service. "fhe statement and any objections or proposed amendments shall be
fortltwith subnritted to the trial cout-t for settlement and approval. The trial court shall act prior to
the titne for transmission of the record ptn•suant to App.R. 10, and, as settled and approved, the
statetnent shall be irieluded by the clerk of the trial contt in the record on appeal.

(D) Agreed statement as the record on appeal. In lieu of the record on appeal as defined in
divisioiz (A) of this rule, the parties, no later than ten days prior to the titne for transmission of
the record pursuant to App.R. 10, riiay prepare and sign a statement of the case showittg how the

issues presented by thc appeal arose and were decided in the trial coutt and setting fortlt only so
many of the facts averred and proved or sought to be proved as are essential to a decision of the
issues presented. II` the statemeait conforn'is to the truth, it, together with additions as the trial
court may consider necessary to present fully the issues raised by the appeal, shall be approved
by the trial court prior to the time for transmussion of the record pursuant to App.R. 10 and shall
then be certified to the cottrt of appeals as the record on appeal and transmitted to the court of
appeals by the clerk of the trial court within the time provided by App.R. 10.

(E) Correction or modification of the record. If any difference arises as to whether the

record truly discloses wliat occurred in the trial court, the diffe-enee shall be submitted to and
settled by that courC and the record made to conform to the truth. If anything material to either
party is omitted froni the record by etTor or accident or is tnisstated therein, the parties by
stipulation, or the trial court, either before or after the r•ecord is transtnitted to the coirrt af
appeals, or the court of appeals, on proper suggestion or of its own initiative, ma,y direct that
oniission or misstatement be corrected, and if necessary that a supplemental record be certified
and transinitted. All other questions as to the fotni and content of the record shall be presented to

the court of appeals.

1-listory: Ametided, eff7-1-77; 7-1-78; 7-1-88; 7-1-92.
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PGite as State r. Ctiekscale, 122 Ohio St.3c3 351, 2009-OAin-2746.1

THE STA7'E ©F OHlo, APPEILLFE, V. CLINKSCALE, APPELLANT.

[Cite as Strtte v. C'llnkscale, 122 Ohio St.3d 351, 2009-Ohio-2746.j

Crin:inal law Forrner Crim.R. 24(G)(2) - The proceedings in irhicit a

zleJiberating furor is dismissed irr a capital case, and an alternrite,(ttror is

semteri, must be recorded -- Llnder fonne-r C'rrnr.R. 24(G)(2), a.jztror

cannot be replaced by cin alterrurte./trror during deliberations in a capitrrl

case.

(No. 2008-1012 - Submitted March 10, 2009 - pecided Jtroe 17. 2009.)

Appeal fi'om the Court of Appeals for Franklht County,

No. 06AY-1109, 177 Ohio App.3d 294, 20M-Ohio-1677.

SYLLABUS OF THE CpURT

1. The proccedings in which a deliberating juror is dismissed in a capital case,

and an alternate,juror is seated, must be recorded.

2. Under fotnier Crbn.R. 24((3)(2), a j uror cannot be replaced by an alternate

juror duritig deliberations in a capital case.

LANZINGER,,11.

(1( 1) The second n-iai of appellant, David B. Clinkscale, for a capital

offense rnust be vacated and the case remattded to the trial couR because a

deliberating juror was replaced with an alternate juror in violation of fortuer

Crini.R. 24(G)(2) and because thc trial court failed to make a record of' the

proceedings that resulted in thc deliberating juror's disnissal and replacetnent.

1. CaseBackground

{,[2} In Septomber 1997, Clinkscale was indicted on three coimts of

aggravated tnurder, one count of attempted aggravated murder, one count of
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aggravated burglary, two counts of aggravated robbery, and one count of

kidnapping. Each count was accompanied by speei6cations. The iiidictment

alleged that during a robbery that occurred at the residence of Kenneth Coleman

and Todne Witliains, Coleman was killed. A jury found Cliakscale guilty of each

count, and the trial judge accepted the jury s recommended sentence of life

imprisonment witbout the possibility of parole. Strrte u. ClinkscaJe (Dec. 23,

t999), Franklin App. No. 98AP-1586, 2000 Wt. 775607. `I'he court of appeals

affiraned the conviction, id., and we declined review. State v. C7iivkscute (2000),

88 Ohio St.3d 1482. 727 N.E.2d 132. In 2004, the United States Court of Appeals

for the Sixth C.ircuit granted Clinkscale a conditional writ of habeas aorpus after

holding that his trial wunsel had becn inet'tective. Clinkscate v. Carler (2004),

375 F,3d 430.

{$3} Clinkscale was retried in 2006, and the jury began its deliberations

during the ai4ernoon of Friday, Septeniber 8. After approxiinately 30 niinutes of

deliberations, the jury sent out a writt'en question asking whether it would receive

copies of transcripts or specific testimony. The eourt responded that the jury was

to rely upon its collective metuory of the testiinony. About one hour later, the

jury sent to the court a second qaestion, askinb, "What would reqiure declaration

of hung jury?" The court replied, "Many more hours of deliberations:'

{¶ 4} '1'en minutes later, the jury submitted a third question: "We have

one member who is not coanfortable inaking a guilty verdict based on the

testimony of one pcrson (in this case 1'odue Williams). 'Lhis inability is not

specific to this witness. 3'he juror does not believe a guilty verdict could ever be

dcclarcd without tnore evidence. This issue appears to not be resolvable with

more time and discussion. Any advice would be appreciated." Approximately

one hotn• later, the court excused the jurors to thcir hotnes for the weckend

without responding to the third question.

2
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{115} On Monday, September 11, a substitute judge replaced the origittal

trial judge. Before the jury was seated, the judge and cotmsel for each party

discussed the coarPs forthcoming response to the third jttry question. The judge

called the jury into the courtroom and then stated, "We have had a juror that has a

niedical issue who has been excused. So, at this titne we are going to swear in the

first alternate * * * ." There was no discussion on the record between the court

and the parties regarding the need to disnaiss the juror. Neither party's counsel

objected to the dismissal of one juror or the swearing in of the alternate before the

jury resumed its deliberations.

{116} After the alternate juror was sworn in, the court responded to the

third jury question and the juty returned to deliberate. Later that day, the jury

found Clinkscalc guilty of each count.

{17} On October 2, the parties returned to the court for the sentencing

phase of the capital proceedings, with the original trial judge resuming his role for

the dur•ation of the procecdings, Before the jtrry was called into the courtrootn,

Clinkscale's counsel stated that he wanted to address the dEsmissal of thc

deliberating juror, with the uitention of putting the events ofthat morning on the

record. Aceording to Clinkscale's counsel, on the morning that the juror was

replaced, ttic substitute judge met privately with the juror, who believed she was

having heart problems. Thc judge then distnissed thc juror before conferring with

tttc parties' attorneys. Ctinkscale's counsel stated that tte had wanted to object to

the dismissal but did not because the court's attention was focuseci oti the

forthcoming response to the third jury qucstion.

1118) The state's counsel remembered the disnussal differently and

claimed tttat the parties' couttsel +net with the visitinn judge and discussec9 how to

proeeed with the juror. Clinkscale's counsel stressed that the defense did not

agree to dismiss the juror. After listening to the partics, the trial judge stated,

"Well, the record is what it is. I tncan, we have a reeord, I assume, what

A-7
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happened on September the 1 tth; and that record is not going to be changed. So,

that's the way it is."

{¶ 9} Followinig this discussion, the jury was brought ittto the courtrootn

for the sentencing phase. After deliberating, the jury returned and recommended

a sentence of life irnprisonment with parole eligibility after 30 years for the

murder charges. The court added time for the additional char;es and sentenced

Clinkscale to prison for 53 years to life. The court of appeals af'firmed the

judgment. State v. ClirrlGCeale, 177 Qliio App.3d 294, 2008-Ohio-1677, 894

N.E.2d 700.

{^ 101 We accepted jtarisdiction over only two of the propositions of law

set forth in Clinkscale's discretionary appeal. Jrytate v. Clinlcscale, 119 Ohio St.3d

1444, 2008-Ohio-4487, 893 N.E.2d 515. The first proposition of law states, ")t is

improper for a substittrte trial judge to privately meet with and dismiss a

deliberating juror without notifying the parties and providing fliem an opportuuity

to question the juror, suggest alternatives to dismissal, or otherwise object,

particularly when the dismissed juror is the sole dissenter at the time of lier

disniissal." The second proposition of law states, "It is improper for a substittrtc

trial judge to dismiss a deliberating juror and then replace iter with an alternate in

direct contraventioit of Crim.R. 24(G)(2) which prohib'tts the substitution of

alternate.jurcxs during deliberation, partipularly whcn the dismissed juror is the

sole dissenter at the time of her dismissal."

II. Legal Analysis

A. Th1s Is a C'aprtcrl Case

{111 t} (}ur analysis of this case is guided by the fact that Clinkscale was

charged with a capital offense tmder R.C. 2901.02(B) ("Aggravated murder when

the indictmetit or the count in the indiettneit charging aggravated murde' contaihs

one or more specifications of aggravating circumstances listed in division (A) of

section 2929.04 or Revised Code, and any other offense for which death may be

4
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itnposed as a penalty, is a capital offense"). Because the jury in his first trial did

not reeominend the death penalty, the state was barred froni seckiiig the death

penalty on retrial. Bu1linKtort v. Missouri (198I), 451 U.S. 430, 445-446, 101

S.Ct. 1852, 68 I,.F,d.2d 270; Arizortcr v. Rzaoasey (1984), 467 U.S. 203, 212, 104

S.Ct. 2305, 81 I..I:d:2d 164. See SYtate v. Ha7cock, 108 Ohio St.3d 57, 2006-

Ohio-160, 840IQ:G.2d 1032, ?1 147-150. However, Clinkscale's ineligibility for

the death penalty did not diminish the fact that he was eharged witb a capital

offense: "An indictment cltarging aggravated mur(ler and one or more

specifcations of aggravating circumstaiees listed in R.C. 2929.04(A) charges a

capital of1`ense, irrespective of whether the offender is eligible for the death

penalrv" State v. Harsvell, 102 Oltio St.3d 128, 2004-Ohio-2149, 807 N.>12d

330, syllabus,

$, 1'he Record

(¶ 12) The conversation between the substitute judge and the dismissed

juror was not put on the record, and the parties offer differing accounts of the

proceedings on that tiiorning. 'The Rules of Crinvnal Procedure provide that "[i)n

serious offense cases, all proceedings shall be recorded." Crim.R. 22. 7'he Rules

of Appellate Procedure offer additional instruetions specific to capital triais: "In

all capital cases the trial proceedings shall include a written transcript of the

record made during the trial by stenographic means." App.R. 9(A). When

considered to ;etlier, the Rules of ("riminal Procedure and the Rules of Appellate

Proceciure clearly require that a complete and accurate record be created in capital

cases. The reason for this is siinple: tlte uniqtic nature of capital cases demand a

heightened level of care in constructing the record to guarantee regularity of the

proceedings and assist in appellate review.

(¶ 13) This cotirt has recognized that gaps niay occur and that °[tjhc

reyuirement ofa complete, full, and unabridged transcript in capita( trials does not

mean that the trial record must be perfect for ptuposes of appellatc review." State

5
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v. Palmer (1997), 80 Ohio St.3d 543. 687 N.E,2d 685, syllabus. In Prilmer. this

court held that the failttre to record a jury view and conferences in the judge's

chambers or at the bench did not warrant reversal when the appellant had not

requested that the view or the conferences be recorded and did not dentonstrate

that any prejudice arose frotn the failure to record those proceed'ings. Id. at 560.

'I'he court also stated that the "reversal of convictiotis and sentences on grounds of

some ttnreeorded beneh and chambers conferences, off-the-record diseussions, or

other unrecorded proceedhigs will not occur in situations where the defendant

failed to demonstrate that (1) a request was made at trial that the conferences be

recorded or that objections were tnade to the failures to record, (2) an effort was

made on appeal to coinply wittJ App.R. 9 and to reconstruct what occurred or to

establish its importancc, and (3) tnaterial prejudice resulted from the faihire to

record theproccedings at issuc." Id. at 554.

{J 14) There are legitimate competing argutnents as to whether the

application of the test outlined in Palnter to Clinkscate's case would warrant

reversal. It is important to etnplJasize, ltowever, that Palmer addresses the failure

to record relatively unimportant portions of a trial. In t'aTrner, this court noted

that most of the conferences at the bench and in clrambers were recorded and that

"all crttcial aspects of the case" were recorded. 80 Oliio St.3d at 555, 687 N.fi.2d

685, None of the tmrecorded conferenees cottcerned a matter as important as the

dismissal of a deliberating juror.

{115) In marked contrast to the portions of the Palnter trial that went

mirecortled, the recording of proceedings related to the dismissal and replacement

of a deliberating juror is of critical itnportance to protecting a defendant's

constitutional rights. "A fair trial in a fair tribunal is a basic requirement of due

process. "` * * fo]ur system of law has always endeavored to prevent even the

probability of unf,airness." In re Murchisora (1955), 349 U.S. 133, 136, 75 S.Ct.

623, 99 L.Ed. 942. Because the composition of the jury in a capital case

6
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implicates important constitutional rights, we decline to ehtend the holding of

Paimer to encompass a trial court's failure to r•ecord proceedutgs relating to the

disniissal of a juror in a capital case after the jury has begun its deliberations.

(I( 16} In this case, when proceedings resumed for the sentencing phase of

the trial, defense counsel took suf6cient measures, as required by Palmer, to give

uotice that a deficiency in the record existed and to appropriately remedy the

deficiency. Clinkscale's counsel initiated a discussion on the record in an atternpt

to clarify the record regar'ding the juror's distiiissal: "[T]here's one rnore thing I

think we need to put on the record:" This amounted to an objection to the faihrre

oftlte trial court to record the proceedings. Wltile lie did not state "I object," the

attorney's statentent was sutficient to alert the trial court that ttte record was

inadequate. Furthermore, the attempt to address the deticiency in the record was

sufficient in this context to satisfy ttte concerns of App.R. 9, tahich provides, "If

anything material to either patty is omitted itom the record by error or accident or

is misstated therein, the parties by stiptilation, or the trial court, either before or

atter the record is transm.itted to the cotrrt of appeals *' * may direct that

omission or misstaLemcnt be corrected, and if necessary that a strpplentental

record be certified and transmitted." App.R. 9(I:).

11117) Appellee contends that review is precluded because appellant

placed his objection to the dismissal of the juror on the record at the sentencing

hearing instead of using App.R. 9 to supplement the record. However, the tinting

of the objection is not as iinpottant as appellant's attempt to address the

deficiency durinb the sentencing phase of the trial. What is of concern is the trial

court's failure to niake either party's rendition ot7icial, stating, "Wcll, the record

is what it is. '" * * [1']hat record is not going to be changed."

111181 Puially, Clinkscale suffered material prejudice frotn the trial

cotnt's failure to make a record of the disntissal of the juror. We cannot

deterniine whether the trial court obtained a waiver or consent frorn either party

7
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before dismissing the juror. We are also left to specttlate about the reason the

jttror asked to be removed, the true severity of the_juror's health problem, whether

the erial could have been continued, or whether any alternative measures may

have been taken to address the situation. Most signlficant, perhaps, is that we are

ttnable to detennine whether the stibstitute judge's action affected any of

Clinkscale's constitutional rights, becattse we are unable to discen3 whether the

juror was, as argued, a lone dissenting juror who wished to be dismissed for this

reason.

{J[ 19} Typically, "[w]hen portions of the transcript necessary for

resolution of assianed errors are omitted from the record, the reviewing court ltas

nothittg to pass upon and thus, as to those assigned errors, the court has no choice

but to presume the validity of the lower coart's proceedings, and afflrm." Kraapla

v. Edwards Laboratories (1980), 61 Ohio St.2d 197, 199, t5 0.O.3d 218, 400

N.E.2d 384. However, the important constitutional rights at issue here demand

that we not apply that presumption in this case_

{9( 20} In light of ttte prejudice suffered by appellant becaose of the trial

eourt's failure to record the proceedings in question, and given appellant's

notitieation to the trial court of ttle omission in the record, we hald that the fai lure

to record the proceedings relating to the juror's dismissal in this capital case

violated appellant's due process right to a fttir trial, and appellant's conviction

must be reversed.

C. Crint.lt. 24 Violation

{¶ 21} The dissent argues that it wonld apply a plain error analysis to the

trial court's failure to record the proceedings related to the juror's dismissal and

would at4irtn because it concludes that Clinkscale has failed to dcmonstrate

reversible error; liowever, in doing so it fails to recognize that the trial -eotu-t

committed a seeold error when the juror was dismissed in violation of fornter

Crim.R. 24(C)(2). In the version of the rule effective at the time of trial, Crim.R.
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24(6)(2) provided, "The procedure designated in division (F)(l) of this rule [for

seating an alternate juror] shall be the same in capital cases, except that any

alternatejuror shall continue to serve if more than one deliberation is required. If

an alternate juror replaces a regular juror afier a guilty verdict, the court shall

instruct the alternate juror that the juror is bound by that verdict. No alternale

juror shall be substituted diiring crrry deh8eratlcin. Any alternate,juror shall be

diseharged after the trial jury retires to consider the penalty.'"t (Emphasis added.)

Despite thc clear statemcnt in fo/-nier Crim.R. 24(G)(2) that no alternate juror is to

be substitttted dttring any deliberation, the judge tiismissed a juror and seated an

alternate duruig the deliberation of guilt. Stteh a cleaj° violation of the Rules of

Critninal Procedure cannot bc countenanced dttring a capital trial.

(¶ 22} in the plurality opiniott in Stctte v.l7uttoti (1990), 53 Ohio St.3d 36,

559 N.E.2d 432, Chief Justice Moyer foresaw the facts of the present case while

analyzing a previous version of Crim.R. 24, which did not allow an alternate juror

to be seated after jut•y deliberations liad begun. "If a juror becomes ill or is

otherwise disqualified after the jury has begun its deliberations on guilt or

innocence, a mistrial results; the state, however, tnay then retry the defendant."

ld. at 47. A trial judge may not act in direct contravention of the Rales of

Crnninal Proeedure. Although appellant did not request a ntistrial, the violation

of tornier Crim.R. 24((3)(2) constitutes reversible error.

lll. Conclusion

{1[23} Because capital cases are distinct from noncapital cases in the

nature of the statutory reqairements attd penalties, the eourt must conduct

proceedings in capital cases with a strict level of care that conrports with their

1. In the curreni version otCrirn.R. 24(G)(2), effective July I, 20087 the language related to the
substitution ofjurors during deliberatiohs bas 6een elim;rratcd. 'Ihe rule nou provides, "7'he
proce8urc designated in ('U)(l) of' this rale shall be the same in capital cases, except that any
alternate juror shall cootinue iv serve if nmre than one daliberation is rcryuircd, If an alternate
juror replaces a rcgularjumr after a gui3t,v verdict, the court shnll instruct Ihe alternate juror that
the juror is bound by that verdict."

y
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uniquc status. White we acknowledge that it is less than desirable to have

Clinkscale tried for the third time in 12 years, we emphasize that all essential

phases of a capitai trial must be conducted on the reeord and in tull accordance

with the Rules of Crhninal Procedure. Therefore, we hold that the proceedings in

which a jttror is disrnissed in a capital case, and an alternate juror is seated, mnst

be recorded. We also hold that under former C;rin7.R. 24(G)(2), a juror cannot be

replaced by an alternate juror during deliberations in a capital case.

(1C 241 We therefore reverse the judgntent of the court ctf appeals anci

remand tlte case for proceedings consistent with this opinion.

Judgment reversed

and cause retnanded,

MOYSR, C..J., and PFHtrHR and O'CONNOR, JJ., ooncnr.

LUNDBERG S1'RATTON, O'DONNFt.I„ and CUPP,.tJ., dissent.

O'Domvt;t,4, J., dissenting.

[l( 251 The majority opinion not only cliarts a ncw course for this court in

capital cases, it also formulates <t new analysis for consideration of issues arising

out of App.R. 9 and relaxes the appellant's burden to demonstrate error on the

record and to file a timely objection.

{¶ 261 On September 11, 2006, during jury deliberations in the guilt phase

of Ciiitkscale's retrial, atter the jury in his first trial had not recommended the

death penalty, thc cottrt excused juror mtmber tlu-ee, who reportedly liacl heart

problems, and seated an alternate juror. Clinkscale did not object at that time.

Three weeks later, however, on October 2, the record expressly confirnis, in

stateinents made by both defense eouusel and the prosecutor, that Clinkscale

raised uo timely objection:

{¶ 27) "MR. SIMMONS [defettse counsel]: *** We wanted to object to

that process [of dismissing the juror], but we were still arguing abottt the

10
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additional jury instruction. So, we never did actually ptit an objection on the

record concerriing the excusal of,htrorNumberThrec.

{qf 28) °°* * *
(j( 29) "MS. RECILBACI-1 [prosecutor]; Then we decided, what are we

going to do? Do we let her go to the doctor and come back? And everybody

agreed as a group that we would let her go and seat the alt'ernate.

{130J "There never was an objection."

{¶ 311 Our jurisprudence requires that a party raising an objection do so

in a timely tnanner. See, e.g., 5tate v. Peagler (1996), 76 f)hio St.3d 496, 499.

668 N.E.2d 489 ("Generally, an appellate court will not consider any error that

eouiisel could liave called but did not call to the trial court's ateention at a tiine

when such error could have been avoided or corrected by the trial court").

Clinkscale did not object at the time the trial court committed the error of which

he cornplains, and his belated efforts only confirm tltat his objection came too

late. That the case involves capital offenses does not relievc hinl of the obligation

to raise a timely objection to presetve error for appeal. See, e.g., Staae v. F5•a.;iern

115 Ohio St.3d 139, 2007-Ohio-5048, 873 N.E.2d 1263, 1 155 (holding that a

capital defendant can, by failing to object, waive appellate review, other thau

plairi-error review, of a claim tnider Atkins v. Urrgiiria (2002), 536 U.S. 304, 122

S.Ct. 2242, 153 L.Ed.2d 335, that executing a nientally retarded person violates

the Eighth Amendment's proscription against cruel and unusual punishment).

And a party who fails to object forfeits all but plain e•ror. State r. PaTtae, 114

Ohio St.3d 502, 2007-O1uo-4642, 873 N.E.2d 306, 1j 23-24.

(I{32) In State v. Palrner (1997), 80 Ohio St.3d 543, 554, 687 N.E.2d

685, the court expressly deelined to recognize a presumption of prejudice from

the existence of unrecorded bench and chambers conterences in capital cases.

Rather, the coart etnphasized that the appetlant bore the burden to "affirrnatively

demonstrate any inaterial prejudice resulting from the unrecorded matters." Id.
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Further, the court stated, "[R]evetsal of convictions and sentences on grounds of

some unrecorded bench and chambers conferences, off-the-record discussions, or

other unrecorded proceedings will not occur in situations where the defendant has

failed to detnonstrate that (1) a request was inade at trial that the conferences be

recorded or that objections were made to the faihtres to record, (2) an effort was

made on appeal to comply with App.R. 9 and to reconstruct what occurred or to

establish its importanee, and (3) material prejudice resulted from the failure to

record the proceedings at issne." Id., citing S"tate v. Grant (1993), 67 Oliio St.3d

465, 481-482, 620 N.E.2d 50; State v. Dcrvis (1991), 62 Ohio St.3d 326, 347, 581

N.L.2d 1362; Stale v. SPirko (1991), 59 Ohio St.3d 1, 15-16, 570 N.1:.2d 229;

State v. Jells (1990), 53 [9hio St.3d 22, 32, 559 N:E:.2d 464; State v. Tyler (1990),

50 Ohio St.3d 24, 41-42, 553 N.E.2d 576; State v. Breiner (1990), 48 Ohio St.3d

50, 60-61, 549 N.E.2d 491.

{¶ 331 I disagrce with the inajority's conclusion that "defense counsel

took sufficient nieastues, as required by 1'alrner, to give notice that a deficiency in

the record existed and to appropriately remedy tttc deticiency." C.linkscale did

not meet the test established in Pcrlrner.

{jj 34} F'irst, tte raised no titnely objection to the eotirt's ex parte

communication with the juror, its substitution of that jtnor with an alternate, or its

failure to record that part of the proceeding. Instead, he waited three weeks to

assert any error, after the trial court had excuse(i the deliberating juror and seated

an alternate and after the jury had returned a guilty verdict.

{1135} Second, Clinkseale made no effort to cotnply with App.R. 9(C),

which provides: "If no report of the evidence or proceedings at a hearing or trial

was made, or if a transcript is unavailable, the appellant may prepare a statenient

of the evidence or proceedings froin thc best available tneats, including the

appellant's recollection. The statement shall be served on the appellee no later

than twenty days prior to the time for transmissiou of the record ptirsuant to

12
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App.R. 10, who may serve objections or propose amendments to the statement

within ten days after service. The statemcnt and any objections or proposed

amendments shall be fortliwith subntitted to the trial court for settleinent and

approval. The trial court shall act prior to the titne for transmission of the record

pursuant to App.R.. 10, and, as settled and approved, the statement shall be

included by the clerk of the trial court in the record on appeal." Clinkscale did

not attempt to prepare an App.R. 9(C) statement to settle any disputed facts in the

record.

{ll 36} Tlrir•d. Clinkscale has failed to affirmatively demonstrate any

material prejudice. Rather, he presents this cnurt with niere speculation that the

substitution of juror number tltrce broke a jury deadlock and resulted in his

conviction. Aowever, the record does not demonstrate the prejudice that

Clinkscate alleges; rather, it is unclear whether the trial court dismissed the lone

dissenting juror. Thtts, Clinkscale "`has not corttradicted the presumption of

regnlarity accorded all judicial proceedings.' " State v. Robb (2000), 88 Ohio

St.3d 59, 87. 723 N.E.2d 1019, quoting Btute v. Hmvki ts (1996), 74 C)hio St3d

530, 531, 660 N.E.2d 454.

{137} Therefore. (:linkscale has failed to denionstrate reversible error

regarding the trial court's failure to record its cotnmunications with the dismissed

juror.

{^ 38} Siniilarly, Clinkscale has failed to demonsttate plain error relating

to the sttbstitution of the deliberating ,juror. The Ohio and Federal Rules of

Criminal Proeedure both formerly prohibited the substitution af a iuror once

detiberations had eommenced. 14owever, Ohio and federal appellate courts have

recognized that plain-error review applies to violations of the fornter versions of

Crim.R. 24(G)(2) and Fcd.R.C:rim.P. 24(c)(3). See, e.a., Ciaudio v. Snyder

(C.A3, 1995), 68 F.3d 1573, 1575; Untted States v. itlcharlartd (C-.A.9, 1994), 34

F.3d 1598, 1514; United States v_ Qturoz-Cortez (C.A.5, 1992), 960 F.2d 418,

13
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420; Uniten' States v. Hillard(C.A.2, 1981),70t 1^".2d 1052, 1058-1060; State v.

Felder, Cuyalioga App. No. 87453, 2006-Ohio-5332, s 41; State v. Fisher (Mar.

12, 1996), Franklin App. No. 95APA04-437, 1996 WL 112670; Stcrte v. ,Lfifey

(1991), 77 Ohio App.3d 786, 790, 603 N.E.2d 1070; see also 2 Wright, Federal

Practice and Procedure (3d Ed:?000) 579, Section 388 (explainina that plain-error

analysis applied to violations of former b'ed.R.Crim.P. 24(c)).

{139) "Plain error does not exist unless `but for the error, the outcomc of

the trial clearly would have been otherwise.' "State v. Davis, 121 Ohio St.3d 239,

2008-Ohio-4537, 903 N.F,2d 609, 1 ll, quoting State v. Long (1978), 53 Ohio

St.2d 91, 97, 7 0.0.3d 178, 372 N.Ii.2d 804. Speculation does not suffice to

detnonstrate plain error. See Stcrte v. Frazier, 115 Oltio St.3d 139, 2007-Ohio-

5048, 873 N.E.2d 1263, ¶ 108 (finding no plain error when the aceused's elaim

"is totally speculative"). The record does not show that juror number three alone

held out against a guilty verdict, that she sought to be dismissed because she felt

pressured to reach a guilty verdict, or that the jury did not begin deliberations

anew with the seating of the alternative juror. The trial court instructed the jury to

start its cteliberations over, and we presttme that juries follow such instructions.

State v. Alrmert 103 Ohio St.3d 27, 2004-Ohio-4190, 813 N.E.2d 637,1147.

{1140} 'I'rial judges must conduct all trial Inatters on the record, in opeu

court, and with counsel participating when it commanicates witlr a deliberating

jury. That clid not occur in this instance, but Clinkscate's failure to object and to

ensure the cotnpleteness of the record precludes all but plain-errur review. As the

Supreme Court of the United States has recently explained in the context of the

exousal ofajuror for cause followina voir dire in a capital case, "We nevertheless

take into aceaant voluntary acquiescence to, or confirmation of, a juror's retnoval.

By failina to object, the defense did noi just deny thc- conscientious trial judge an

opportunity to explain his judgment or correct any error. It also deprived

reviewing courts of further taotual findings that would Itave helped to explain the

14
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trial ¢ourt's decision." L'ttechi v. Browi) (2007), 551 U,S. 1, 127 S.Ct. 2218,

2229, 167 L.Ed.2d 1014. Clinkscale has failed to perfect the record for appeal

and has not denonstrated reversible error, plain or otherwise. T^or thesc reasons, I

respectfully dissent.

LotvDaz;xc; S'rttA3-roN and Ctmt,, .1J., cancur in the foregoing opinion.

Ron O'13rien, Franklin County Prosecuting Attorney, and Steven L.

Taylor, Assistant Prosecuting Attorney, for appeHee.

William S. Lazarow, for appellant.
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