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INTRODUCTION

This Court and the tJnited States Supreme Court have recognized the right of a critninal

defendant to be present at all critical stages of the prosecution proceedings, including the trial

itself In this case, Appellant City of Cleveland obtained a misdemeanor conviction in the

Cleveland Municipal Court against Appellee Washington Mutual Bank ("Washington Mutual")

for housing code violations after a trial at which neither a representative of Washington Mutual

nor its counsel was present.

Even though a trial in Washington Mutual's absence was not authorized by Ohio

Criminal Rule 43, R.C. 2938.12, or R.C. 2945.12-provisions that speak specifically to the

circumstances under which a defendant may be tried in absentia-the mtmicipal court proceeded

in absentia based upon R.C. 2941.47. But even though R.C. 2941.47 speaks to criminal

prosecutions of corporations, it does not specifically authorize a trial in absentia for a municipal

court prosecution of a misdemeanor complaint. In vacating Washington Mutual's conviction, the

Eighth District Court of Appeals reached the unrcmarkable conclusion that the municipal court

overstepped its authority by proceeding with the trial in the defendant's absence when R.C.

2941.47 provided no authority for doing so.

In this appeal, the City and the Attorney General (as ainicus curiae) ask this Court to

interpret R.C. 2941.47 in a inanner that would be nothing short of making law by judicial fiat.

To boot, they ask this Court to do so in a case in which the record calls into serious question

whether Washington Mutual was ever validly served with the criminal summons that started this

case. While the City may find it desirable to case its own burden of pursuing corporations

criminally for housing code violations in its jurisdiction, it is not the role of this Court to help the

City's cause by rewriting a criminal statute to say something it does not say. This Court should

reject the City's propositions of law and affirm the court of appeals' judgment.
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APPELLEE'S STATEMENT OF THE CASE AND FACTS

This case arises out of Washington Mutual's criminal conviction for a Cleveland

municipal housing code violation after the trial court allowed Washington Mutual to be tric;d in

absentia.

On Febniary 7, 2007, Cleveland Housing Inspector Lori A. Williams filed a sworn

misdemeanor cornplaint against "Washington Mutual c/o CSC-Lawyers Inc. Ser." (Municipal

Court Record ("R.") 2.) The complaint alleged a failure to comply witli a 2006 notice of housing

code violations. (R. 2, R. 3.) The niunicipal court issued a summons, commanding the named

defendant to appear at the Cleveland Municipal Court, Housing Division, on May 1, 2007. (R.

2.) The summons was addressed to "Washington Mutual c/o CSC-Lawyers Inc. Serv." at "50

Broad Street, Suite # 1800, Columbus, Ohio 43215." (R. 2.) The record contains a United States

Postal Service return receipt indicating that the summons was received "by Deanne Kessler" at

that address on February 12, 2007. (Id.) There is no indication in tlre record, however, that

Washington Mutual actually has a statutory agent at that address.

In a "Judgment Entry" dated November 1, 2007, the trial cotiut noted that "the defendant

failed to appear" at the May 1, 2007 hearing indicated in the suminons. (R. 6.) In its Entry,

which was captioned "City of Cleveland vs. Mutual Corp. Service Washington," the trial court

also foreshadowed its intent to convene a trial in absentia-

When an organization, served with notice of the criminal charges, fails to
appear to answer the charges, the Clerk of Court is required to enter a plea of "not
guilty" on the corporation's behalf. R.C. 2941.47. According, the prosecution
may try its case against the defendant in absentia. If the Court concludes that the
defendant is guilty, the Cotu't may enter such a finding, and proceed to sentencing
and execution. Id.

In this case, the defendant has been served, and has failed to appear and
plead. Therefore, the Clerk is required to enter a not guilty plea on the
defendant's behalf.

(R. 6.)

2
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In that same Entry, the court set a trial date for November 26, 2007. (Id.) It did not,

however, serve the Entry until November 9, 2007, a mere 17 days before the noticed trial date.

(Id.) The certificate of service on the Entry recites that Entry was served by regular U.S. rnail on

three parties purporting to be the "Defendant and its Representative(s)," one of which was the

"Washington Mutual Corporation Service Co." at the 50 West Broad Street address in

Columbus. (Id.)

At the November 26, 2007 hearing, the trial was continued after Attorney Romi T. Fox

purported to enter an appearance on behalf of Washington Mutual when she appeared for the

court's "in absentia docket." (R. 10.) Though the record contains no written notice of

appearance, Attorney Fox later filed a "Motion To Withdraw As Counsel," wbich indicated that

Ms. Fox was not authorized to enter an appearance on Washington Mutual's behalf. (R. 10.)

Ms. Fox's motion did not indicate whetlier Washington Mutual had been formally served with

the criminal complaint. (Id.) The motion did, however, attach exhibits establishing that

Washington Mutual no longer owned the property that was the subject of the housing code

violations alleged in the criminal complaait. (See Exhibits attached to R. 10.) In fact,

Washington Mutual owned the subject property for less than one year. (See id.)

The municipal court did not formally grant Attorney Fox's motion to withdraw until the

day of trial, when it orally granted the motion froin the bench. (`fr. 2.) There is no indication in

the record, however, that Attorney Fox appeared in the case following the filing of her motion to

withdraw. Consistent with the conclusion that Attorney Fox did not appear again (and that she

was deemed to have withdrawn from the case), the municipal court filed a judgment enthy on

January 18, 2008, ordering that the case was "to be placed on absentia [sic] docket." (R. 11.)

3
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Eventually, on February 11, 2008, the municipal court filed an entry ordering the clerk of

court to re-issuc a summons on the criminal complaint. (R. 14.) The re-issued summons was

again sent to "Washington Mutual Corp. Service, 50 Broad Street, Suite 1800, Columbus, Ohio

43215" and ordered Defendant "Washington Mutual Corp. Service" to appear for trial on March

3, 2008. (R. 15.) There is no indication in the record that Washington Mutual Bank was served

with this summons. Indeed, at the court of appeals, Washington Mutual represented that it did

not have a statutory agent at that address. (See Reply Brief of Defendant-Appellant, filed in

court of appeals on Aug. 21, 2008, at p. 3.) A search of the Ohio Secretary of State's website

showed that the address on the sumnions was the address of the statutory agent for "Washington

Mutual Finance, Inc.," which merged out of existence in 2004 and, in any event, was not the

same entity as Appellee Washington Mutual Bank. (Id.)

When Washington Mutual failed to appear on the court-ordered hearing date of March 3,

2008, the trial court issued a capias and set the niatter for trial on April 7, 2008. (R. 17, 18.)

"I'his time, the court's Judgment Entry listed the defendant as "Washington Mutual Corporation"

in the caption. (R. 18.) In its Judgment Entry, the municipal court again ordered a representative

of the Clerk of Court to appear for the trial for the purpose of entering a plea of "not guilty" on

behalf of the defendant. (Id.)

When Washington Mutual did not appear on April 7, 2008, the trial court ordered the

City Clerk to enter a "not guilty" plea on its behalf and proceeded with a trial in absentia. (Tr.

2.) Washington Mutual was convicted of the alleged housing code violations and was fined

$100,000. (Tr. 12; R. 19, 20.) At the time of its conviction in absentia, Washington Mutual was

4
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not the owner of the subject property and the property was not in violation of the City's housing

code. (See Tr. 10-12.)'

On appeal, the Eighth District Court of Appeals unanimously vacated the conviction,

finding that there was no statutory authority for the trial court to enter a plea on Wasliington

Mutual's behalf or to proceed with a trial in absentia. Id. at ¶¶ 7-11. The City sought a

discretionary appeal in this Court. This Court granted review on the City's Propositions of law 11

and III, both of which relate to the question of wliether there was statutory authority for the trial

court to conduct a criminal trial in absentia.

ARGUMENT

It is well settled that a criminal defendant has a fundamental right to be present at all

critical stages of his criminal trial. State v. Davis, 116 Ohio St.3d 404, 2008-Ohio-2, at ¶ 90,

citing Section 10, Article I, Ohio Constitution; Kentucky v. Stincer (1987), 482 U.S. 730, 745.

The Appellant City and the Attorney General, as Amicus Curiae, ask this Court to decide that

there is a different rule if the criminal defendant is a corporation. They ask this Court to find that

the General Assembly, in R.C. 2941.47, has authorized corporations to be tried in absentia if the

corporation has not responded to a criminal suminons. (App. Br., at 8-9; Amicus Br., at 5.)

In their zeal to use the trial in absentia as a tool in the prosecutorial toolbox of

municipalities trying to enforce criminal code provisions against corporations, the City and the

Attorney General have glossed over the language of the very statute upon which they rely. 'fhe

arguments made by the City and the Attorney General rest on the premise that R.C. 2941.47

authorizes corporations to be tried in absentia; relying on this assumption, they attack the court

` Interestingly, just four months after it filed the criniinal complaint in this case, the City of

Cleveland had certified that no code violations had existed on the subject property within two

years prior to June 6, 2007. (See Certificate of Disclosure Application for Transferring
Residential Property, copy attached to Reply Brief of Washington Mutual Bank filed in Court of
Appeals.)

5
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of appeals' decision as irnposing an inlproper limitation upon that statutory authorization. But

R.C. 2941.47 contains no language that would allow a corporation to be criminally tried without

being present, at least through its counsel. And because the City's (and Attorney General's)

argrunents rely on a faulty premise about what R.C. 2941.47 allows, neither of the City's

propositions of law can be a correct statement of Ohio law.

Simply put, the court of appeals' central holding was correct-R.C. 2941.47 did not

authorize Washington Mutual to be criminally tried in absentia. In imploring this Court to find

otherwise, the City is asking for nothing less than this Court to rewrite the statutory language.

'I'his Court should reject the City's propositions of law and affirm the judgment of the coiu-t of

appeals.

1. Appellee's Response to Proposition of Law No. II: R.C. 2941.47 Does Not Apply To
Prosecutions Initiated By Complaint or Authorize a Corporate Criminal Defendant
To Be Tried In Absentia.

The City contends that R.C. 2941.35 "and the rules of statutory construction" compel a

conclusion that trying a corporate criminal defendant in absentia for a misdemeanor is permitted

by operation of R.C. 2941.47. (Appellant's Brief, at 1.) The court of appeals found no such

authority in the criminal statutes or Ohio's criminal rules and further found that R.C. 2941.47

does not apply anyway because the City prosecuted Washington Mutual by coniplaint and the

statute plainly applied only to prosecutions initiated by indictment or information.

In reversing Washington Mutual's conviction in this case, the court of appeals observed

that R.C. 2941.47 did not apply to rnisdemeanor offenses prosecuted by complaint because the

statute only referenced prosecutions by "indictment or information." 2008-Ohio-6956, at ¶ 8.

Accordingly, the court of appeals found that R.C. 2941.47 did not provide statutory authority for

trying a corporation in absentia for a criminal offense. And finding no other criminal statute or

6
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rule tliat allowed a trial in absentia, the corirt of appeals had no choice but to vacate Washington

Mutual's conviction. Id. at ¶ 11.

The City contends that the court of appeals erred when it "failed to consider O.R.C. §

2941.35 and its affect [sic] on O.R.C. § 2941.47." (Appellant's Brief, at 4.) The City contends

that R.C. 2941.47 should be read "in pari materia" with R.C. 2941.35, which generally provides

that laws as to the "form, sufficiency, amendments, objections, and exceptions to indictments

and as to the service thereof' apply equally to misdemeanor prosecutions commenced by

affidavit or otherwise. The City's argument lacks firm legal foundation, however, as it rests on

the tlawed premise that R.C. 2941.35 is relevant to the issue before the Court, as well as the

equally flawed premise that R.C. 2941.47 allows for a trial in absentia in the first place.

A. R.C. 2941.47 Does Not Apply To Prosecutions Initiated By Complaint.

The starting point for any analysis of the City's propositions of law begirvs with R.C.

2941.47, which the City relies upon as the paransount authority for having tried Washington

Mutual in absentia. R.C. 2941.47 states:

When an indictment is returned or information filed against a corporation,
a suinrnons commanding the sheriff to notiiy the accused thereof, returnable on
the seventh day after its date, shall issue on praecipe of the prosecuting attorney.
Such summons with a copy of the indictinent shall be served and returned in the
maiiner provided for service of summons upon corporations in civil actions. If the
service cannot be made in the county where the prosecution began, the sheriff
may make service in any other county of the state, upon the president, secretary,
superintendent, clerk, treasurer, cashier, managing agent, or other chief officer
thereof, or by leaving a copy at a general or branch office or usual place of doing
business of such corporation, with the person having charge thereof. Such
corporation shall appear by one of its officers or by counsel on or before the
return day of the summons served and answer to the indictment or information by
nlotion, demurrer, or plea, and upon failure to rnake such appearance and answer,
the cler•k of the court of common pleas shall enter a plea of "not guilty." Upon
such appearance being made or plea entered, the corporation is before the court
until the case is finally disposed of. On said indictment or information no warrant
of arrest may issue except for individuals who may be included in such indictment
or information.

7
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(Emphasis added.)

As evidenced by the language emphasized above, R.C. 2941.47 applies only to

prosecutions eommenced by indictment or information. Based on this textual limitation, the

court of appeals found R.C. 2941.47 inapplicable because Washington Mutual was chaa•ged by

complaint and not by indictment or information. 2008-Ohio-6956, at ¶ 8. Accordingly, the court

of appeals concluded that R.C. 2941.47 did not vest the trial court with authority to enter a plea

on behalf of Washington Mutual or to allow Washington Mutual to be tried in its absence.

Undatmted by this textually sound statutory interpretation by the court of appeals, the

City crafts an "in pari materia" argument based upon R.C. 2941.35. The City argues that R.C.

2941.35 extends "statutes that on their face apply only to prosecutions by indictment or

information" to misdemeanor prosecutions. (Appellant's Brief, at 2.) R.C. 2941.35, which

applies to misdemeanor prosecutions, provides-

Prosecutions for misdemeanors may be instituted by a prosecuting
attorney by affidavit or such other method as is provided by law in such comis as
have original jurisdiction in misdeineanors. Laws as to form, sufficiency,
amendments, objections, and exceptions to indictments and as to the service
thereofapply to such affidavits and warrants issued tliereon.

(Emphasis added.)

`fhe City ernphasizes the last sentence of R.C. 2941.35 as the key to its proposition of

law, citing numerous decisions in which Ohio courts applied R.C. 2941.35 to test the sufficiency

of, amendments to, or objections to charging instruinents such as complaints or affidavits using

the sanse rules applicable to indictments. (Appellant's Brief, at 2-3.) Because R.C. 2941.35

applies these laws to misdemeanor prosecutions, the City jumps to the conclusion that R.C.

2941.47 must apply to the misdemeanor prosecution of a corporation initiated by complaint.

8
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The City's reliance on R.C. 2941.35 is misplaced. If the issue in this case werc nierely

the sufficiency or validity of the City's complaint against Washington Mutual, then R.C. 2941.35

might have sonic relevance to this Court's analysis. Indeed, all of the cases cited by the City in

support of its argument for R.C. 2941.35's applicability deal with either (1) the sufficiency of a

charging affidavit or complaint,2 (2) the timeliness of a defendant's objections to a charging

affidavit,3 (3) the validity of an amendment to a criminal complaint,4 or (4) the effect of a

variance between the name of a person specified in a complaiut and the evidetice at trial.s (See

Appellant's Brief, at 2-3 and fns. 4-10.) Tlius, on the issue of how to test the "fonn, sufficiency,

aniendments, objections, and exceptions" to misdemeanor complaints, statutes applicable to

indictinents and informations apply.

The issue before this Court is not, however, related to the matters described in R.C.

2941.35. It is one thing to apply the test applicable to an indictment to test the sufficiency of a

misdemeanor affidavit or complaint. But it is an enCirely different matter to say that a statute

prescribing the court's authority in prosecutions by indictment or information applies equally to

prosecutions initiated by complaint when the statute does not specify such equal applieation. In

other words, though R.C. 2941,35 would presumably be applicable if this Court were testing the

validity of the criminal complaint against Washington Mutual, the statutc does not inform the

very different issue of the court's authority to enter a plea on behalf of a defendant or to proceed

to trial in absentia upon a defendant's non-appearance for trial,

'Lima v. Ward (1966), 8 Ohio App.2d 177, 178; State v. Whitt (1964), 3 Ohio App.2d 278, 282;
State v. Gundlaeh (1960), 112 Ohio App. 471, 474; State v. Foley (Dec. 22, 1982), Hamilton
App. No. C-820095, 1982 WL 9260.
'Cleveland v. Ely (1963), 174 Ohio St. 403, 404.
° Toledo v. Cousino (Nov. 23, 1984), Lucas App. No. L-84-103, 1984 WL 14423; State v. Ross

(1973), 36 Ohio App.2d 185, 206.
' Id.

9
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Thus, even if the Court accepts the premise that the City validly cominenced the criminal

action against Washington Mutual by complaint, Washington Mutual's conviction in this case

camiot be valid unless there was some statute or rule that authorized a trial in Washington

Mutual's absence. And by its very terms, R.C. 2941.47 does not provide such authority in

misdemeanor prosecutions commenced by complaint. Simply stated, R.C. 2941.35 does not

infonn the issue of whether Washington Mutual was properly tried in absentia.

The City's brief also goes to great lengths to establish that a misderneanor "complaint" is

substantively equivalent to a charging "affidavit" and that there is no valid reason to distinguish

between the two for purposes of applying R.C. 2941.35. (See Appellant's Brief, at 3-4.) The

City might be raising this issue in recognition of the fact that the Complaint in this case did not

technically comply with R.C. 2935.17(B), which describes the fonn of a complaint that would be

sufficient under Ohio law. R.C. 2935.17(B) prescribes that a complaint be signed by the

prosecuting attorney or city director of law, something that was not done in this case. (See R. 2.)

Regardless of the City's reason for raising this issue, the argument is of no relevance to the

instant case.

The dispute in this case does not center upon whetlier the complaint in this case was

equivalent to a charging "affidavit." Rather, the dispute focuses on (among otlier issues) whether

R.C. 2941.47 applies to a prosecution commenced by complaint when the statute, by its express

terms, applies only to the procedure and authority of the court in criminal prosecutions

commenced by indictment or information against a corporation. Whether commenced by

"complaint" or "affidavit," R.C. 2941.47 does not apply.

'I'he more relevant issue would be whether a complaint is the functional equivalent of an

indictment or information; if it were, the City might have an argument that R.C. 2941.47 could

10
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apply to niisdemeanor prosecutions commenced by complaint. But even this argument fails.

'Ihe General Assembly has made thc policy choice to litnit the procedure described in R.C.

2941.47 to prosecutions that have the imprimatur of a grand jury (i.e., indictment) or the

prosecuting attorney (i.e., information).6 If the General Assembly had meant to include

prosecutions initiated by complaint in a municipal court to be within the scope of R.C. 2941.47,

it could have easily done so by enacting the appropriate language. Yet, the (ieneral Assembly

enacted no such language in R.C. 2941.47, which provides a strong indication that the legislature

did not intend to allow municipalities generally to prosecute corporations for violations of local

criminal ordinances.

The City offers no reason why this Court should ignore the plain statutory language and

substitute an alternative public policy view under the guise of statutory interpretation. See In re

Weiland, 89 Ohio St.3d 535, 538, 2000-Ohio-233 (refusing to engage in the "subterfuge" of

judicially crafting public policy "under the guise of statutory interpretation"). The court of

appeals correctly found R.C. 2941.47 inapplicable in this case.

B. Regardless of the Charging Instrument Used, R.C. 2941.47 Does Not
Authorize a Corporation llefendant to be Tried In Absentia.

R.C. 2941.47's limitation to prosecutions by indictment or information is not the only

reason that the City's proposition of law is flawed. Regardless of the charging instrument used

to initiate prosecution of a corporation, a reading of R.C. 2941.47 belies the meaning that the

City gives it. In other words, even if this Court were to agree with the City that R.C. 2941.47

applies to a prosecution initiated by complaint (and not just to prosecutions by indictment or

' See R.C. 2941.021 (stating that "[a]ny criminal offense not ptmishable by death or life

imprisonment may be prosecuted by information filed in the common pleas court by the

prosecuting attorney").
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inlormation), Washington Muh.ial's conviction in absentia remains legally infirni and properly

vacated by the court of appeals.

The City's arguments rest on the premise that R.C. 2941.47 allows a corporation to be

tried in absentia. The Amicus Brief of the Attorney Gencral likewise posits that the "plain

language of R.C. 2941.47 authorizes corporate trials in absentia" for misdemeanors. (Amicus

Brief, at 3.) Nowhere in R.C. 2941.47's text, however, does it state that a corporation may be

tried in absentia. The statute only states that a "clerk of the common pleas court" shall enter a

plea of "not guilty" upon a corporation's failure to appear and that, upon tbat plea, the

corporation is "before the court until the case is iinally disposed of"

Without explanation, much less authority, the City (as well as the Attorney General)

interprets "finally disposed of' to be synonymous with an authorization of a trial in absentia.

But if the legislature had truly intended to authorize corporations to be tried in absentia under

R.C. 2941.47, it could have easily enacted language that said so expressly. There is no doubt

that the (icneral Assembly knew how to specify that intent. Indeed, in other statutes, the General

Assenibly has specifically detailed the circumstances and process under which an accused may

be tried in his absence. See R.C. 2945.12 (stating that an accused "may be tried in his absence"

upon request in writing or when accused escapes or forfeits recognizance); R.C. 2938.12

(describing similar circumstances uuder which an accused may be tried "in his absence" for a

misdemeanor in courts inferior to the common pleas court). It makes no logical sense for the

General Assembly to have intended that a corporation be tried in absentia without including

express language to that effect in R.C. 2941.47 when the General Assembly has demonstrated

elsewhere in the Revised Code that it knows how to enact appropriate language to reflect that

intent. C£ Walden v. State (1989), 47 Ohio St.3d 47, 53 (declining to infer a "clear and
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convincing" standard of proof in a statute absent express language to that effect when the

legislature knew how to specify that standard, as evidenced by other statutes expressly providing

that standard).

'I'he predecessor statutory enactments that became R.C. 2941.47 and R.C. 2945.12 further

undenuine the City's assumption that R.C. 2941.47 allows a trial in absentia. Both statutes have

their roots in the General Code and were, in fact, enacted as part of the sarne legislative act to

revise and codify the Code of Criminal Procedure in 1929. See Am. S.B. 8, 113 v. 123 (1929).

Specifically, R.C. 2941.47 and R.C. 2945.12 were previously codified as Sections 13438-12 and

13442-10, respectively, of the General Code. Id. at 172, 181. The General Assembly later

reenacted both statutes when the Revised Code replaced the General Code in 1953.

Significantly, the 1953 enactment of R.C. 2941.47 changed the language of GC 13438-

12, which had previously covered the topic of criminal summons on indictrnents against

corporations. Though GC 13438-12 was similar to R.C. 2941.47, it had stated expressly that

after a court clerk entered a plea of "not guilty" on behalf of a cotporation that had failed to

appear in response to a sLunmons to answer to an indictment of infonnation, "the corporation

shall be deemed thenceforth continuously present in court until the case is finally disposed of."

(Emphasis added.) Am. S.B. 8, 113 v 123, at 173. In R.C. 2941.47, however, the General

Assembly did not carry over the "continuously present" language. Even assuming that a

corporation could be tried in absentia mider the old General Code provision (a question that this

Court need not answer), the change in language to R.C. 2941.47's current form is strong

evidence that R.C. 2941.47 does not allow a trial in absentia.

It is a basic presurnption in statutory construction that the General Assembly is not

presumed to do a vain or useless tliing. State ex rel. Cleveland Elec. Ilium. Co. v. Euclid (1959),
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169 Ohio St. 476, 479. Thus, when statutory language is amended, the legislature has made the

amendment to accomplish some definite purpose. See id. 1'he legislature has twice enacted R.C.

2941.47 and 2945.12 at the same time, with the second enactments of each resulting in

noticeably different language froni one another-R.C. 2945.12 expressly provides for a trial in

absentia under certain circumstances while R.C. 2941.47 does not. The conspicuous removal of

the "continuously present" language from R.C. 2941.47 must have liad purpose and must be

given effect. Given the legislature's awareness of R.C. 2945.12, the omission of langiage in

R.C. 2941.47 to specifically allow a court to hold a criminal trial in the accused corporation's

absence is conclusive evidence that R.C. 2941.47 provides no such authority.

The later enactment of R.C. 2938.12 also informs the analysis and cuts against the City's

argument. For purposes of statutory construction, the General Assembly is presumed to be

aware of previously enacted statutes. See State v. Conyers (1999), 87 Ohio St.3d 246, 250,

1999-Ohio-60, citing Henrich v. Hoffman (1947), 148 Ohio St. 23, 27. Thus, when the General

Assenlbly enacted R.C. 2938.12 in 1960, it is presumed to have been aware of the language

contained in both R.C. 2945.12, which includes express language allowing a trial in the

defendant's absence, and R.C. 2941.47, which does not. "I'he General Assembly included

language similar to R.C. 2945.12 when it enacted R.C. 2938.12, stating expressly the

circumstances under which a criminal defendant could be "tried in lus absence." Compare R.C.

2945.12 with R.C. 2938.12. That the General Assembly would enact R.C. 2938.12 with trial-in-

absentia language sirnilar to R.C. 2945.12, without amending R.C. 2941.47 to contain similar

language, further solidifies that notion that the General Assembly did not contemplate R.C.

2941.47 to allow a corporation to be criminally tried in its absence.
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The City's arguments in this appeal rest on the premise that R.C. 2941.47 allows for a

trial without a corporation's counsel or representative being present. But the only way this

premise is true is if this Court interprets the phrase "the corporation is before the court untIl the

case is finally disposed of' to include the authority to try a corporation in absentia. When

interpreting statutes, however, it is the duty of the court to give effect to the words used and not

to insert words not used. See, e.g., State cx rel. Carter v. Wilkinson (1994), 70 Ohio St.3d 65,

66. Accepting the City's proposed interpretation requires this Court to insert words into R.C.

2941.47 that the General Assembly could have easily enacted itself. This Court should therefore

reject the City's interpretation.

C. The Service And Pleading Requirements Have Not Been Met In This Case.

The City's proposition of law also suffers from its reliance on the flawed prernise that

"the service and pleading requirements of R.C. 2941.47 have been met" in this case.

(Appellant's Brief, at 1.) Notably, the City's Statement of Facts omits any discussion of the

procedural history of this case, which was wrought witb peculiarities surrounding the City's

attempt to serve summons on Washington Mutual.

The record before the Court reflects some lingering doubt as to whether Washington

Mutual was properly served with a criminal surnmons to initiate the prosecution in the trial court.

In this case, the City attempted to serve the crimntal complaint upon Washington Mutual by

certified mail upon the entity it believed to be Washington Mutual's statutory agent. See R.C.

2941.47 (providing that "a copy of the indictment shall be served and returned in the manner

provided for service of summons upon corporations in civil action") and Civ.R. 4.2(F)

(specifying manner in which a corporation may be served). But it was not established in the

proceedings below that the City actually perfected service upon Washington Mtitual. To the
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contrary, the record reveals a serious due process problem, as the record fails to support the

conclusion that Washington Mutual was validly served with the City's criminal summons.

Notwithstanding the trial court's apparent finding tlzat Washington Mutual was served

with surnnrons (Tr. 9-10), the record belies that claim as the two summonses puzpoctedty issued

to Wa.shington Mutual were served on "Wasliington Mutual c/o CSC-Lawyers Inc. Ser." and

"Wasbnigton Mutual Corp. Service" (R. 2, 15), at an address that was never established to be

that of Washington Mutual's statutory agent. Moreover, the record is replete with instances in

which notices from the court, which were presumably sent to the saine dubious statutory agent

address, showed "Mutual Corp. Service, Washington" or some variation thereof-not Appellee

Washington Mutual Bank-as the defendant in the case. (See R. 2, 4, 5, 6, 8, 9, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20.) Accordingly, a major premise upon which the City achieved its

conviction of Washington Mutual-valid service of criminal summons-is flawed at best.

Finally, a close examination of R.C. 2941.47 reveals that the trial court lacked the

authority to enter a plea on behalf of Washington Mutual. R.C. 2941.47 authorizes only the

"clerk of the court of cotnnaon pleas" to enter a plea on an accused corporation's behalf.

(Emphasis added.) In this case, however, the municipal court instructed the city clerk's ofJice to

enter a plea on Washington Mutual's behalf. (Tr. 2.) Accordingly, the "pleading requirements"

of R.C. 2941.47 were not met in this case. '1'he statute does not contemplate a municipal court,

as in this case, instructing the city clerk to enter a plea on a corporation's behalf, much less

convening a misdemeanor trial in the corporation's absence after the entry of that plea.

For all of these reasons, Washington Mutual's conviction was infirm and properly

vacated by the court of appeals. Absent proper service of the criminal summons or a valid plea

entered on its behalf, Washington Mutual was not properly before the trial court. Thus, even if
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R.C. 2941.47 could conceivably be interpreted to allow a corporation to be criminally tried in its

absence, the City failed to satisfy the procedural prerequisites necessary t:o bring Washington

Mutual before the court. Washhrgton Mutual's conviction was therefore invalid.

H. Appellee's Response to Proposition of Law No. III: Because R.C. 2941.47 Does Not
Allow a Trial In Absentia, It is Appropriate to Consider R.C. 2938.12, R.C. 2945.12,
and Crim.R. 43 To Determine Whether a Corporate Defendant Can Be Tried In
Absentia for a Misdemeanor.

Finding R.C. 2941.47 inapplicable by its express terins, the court of appeals turned to

other critninal statutes and rules to detennine wliether the municipal corut properly convicted

Washington Mutual in absentia. The court first looked at R.C. 2938.12, wliich allows

misdemeanor trials in absentia in only two circurnstances---(1) upon request of the "person being

tried for a misdemeanor" or (2) wlien the "person being tried escapes or departs without leave"

after trial begins. See, also, R.C. 1.59 (defining the term "person" to iticlude a corporation). The

court of appeals also cited to R.C. 2945.12, which prescribes similar terms for misdemeanors

prosecuted by indictment.

In addition to these statutes, the cotu-t of appeals also found that Crim.R. 43 informed the

result in this case. Crim.R. 43 requires a defendant's physical presence (which, for a

corporation, may be through counsel for all purposes) "at every stage of the criniinal proceeding"

unless (1) the defendant waives the riglit to be present or (2) the defendant engaged in disruptive

conduct at the trial. See Crim.R. 43(A)(1), (A)(3), and (B); see, also, 2008-Ohio-6956, at ¶¶ 9-

11.

Based on the statutory and rule language, the court of appeals reached the unremarkable

conclusion that these provisions "do not allow the court clerk to enter a plea on the defendant's

behalf, nor do they allow for a trial of a corporate defendant in absentia when the defendant has

never appeared in the case." Id. at ¶ 11. The City does not dispute that neither Crim.R. 43 nor

17
3299096v2



R.C. 2938.12 provides a valid basis for the niunicipal court to have tried Washington Mutual in

absentia. Rather, the City contends that R.C. 2941.47 controls the issue of whether and when a

corporation may be criminally tried in absentia as a "specific" statute on this subject. "fhe

Attoniey General's amiciss curiae brief joins the fray on this point, imploring this Court to find

Crim.R. 43 and R.C. 2938.12 inapplicable. In reality, the principles espoused by the City and the

Attorney General are inapplicable to the question before this Court.

A. Criminal Rule 43 Does Not Enlarge a Substantive Right and is Therefore
Applicable Here.

In deciding that the municipal court lacked authority to 11old a eriminal trial in

Washinb on Mutual's absence, the court of appeals found Crim.R. 43 infonnative. Crim.R. 43

commands that a criminal defendant "must be physically present at every stage of the criminal

proceeding and trial," providing exceptions for "the defendant's voluntary absence after the trial

has been cormnenced" or the defendant's express waiver. (Emphasis added.) Crim.R. 43(A)(1)

and (3). A corporation may appear, for all purposes, through counsel. Crim.R. 43(A)(1).

It is undisputed that Washington Mutual was not present, through a corporate

representative or counsel, at the trial resulting in its conviction. And there is no exception stated

in Crim.R. 43 that would render Washington Mutual's absence acceptable under the rule:

Washington Mutual did not voluntarily absent itself after trial connnenced, nor did it expressly

waive its right to be physically present. Nonetheless, the City contends that Crim.R. 43 should

be ignored in this case. Relying on Seetion 5(B), Article IV of the Ohio Constitution, the City

says that Crim.R. 43 is "inapplicable" because it enlarges a substantive right (i.e., the right to be

present at a criminal trial) that a corporation does not enjoy. (App. Br., at 8.) The Attorney

General likewise contends, as Amicus Curiae, that Crim.R. 43 carmot apply because a
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corporation has "no substantive right to be present if it fails to appear at the outset of a[eriminal]

case" (Anlicus Br., at 6.) The City and Attorney General have it wrong.

Both the City and the Attorney General rest their argument on the text of R.C. 2941.47,

arguing that a corporation "does not have a substantive right under Ohio law to be present at

trial." (App. Br., at 7; see, also, Amicus Br., at 6.) In support of this conclusion, the City

emphasizes the passage in R.C. 2941.47 that states-

Such corporation shall appear by one of its officers or by counsel on or
before the return day of the summons served and answer to the indictment or
information by motion, demurrer, or plea, and upon failure to make such
appearance and answer, the clerk of the court of common pleas shall enter a plea
of "not guilty." Upon such appearance being made or plea entered, the
corporation is before the court until the case is finally disposed of.

R.C. 2941.47, quoted in App. Br., at 7. This passage, however, provides no textual support for

the position espoused by the City and the Attorney General. Nothing in the statute expresses the

legislative intent to allow a corporation to be tried in absentia. The City and the Attorney

General are asking this Court to equate the phrase "until the case is finally disposed of' as

authority for trying a corporation in absentia. But as noted previously, this is a flawed reading of

the statute, as it requires this Court to add words to the statute that the legislature did not enact.

State ex rel. Carter, 70 Oliio St.3d at 65.

Where a procedural rule conflicts with a statute on a matter of substantive law, the statute

will take precedence over the rule. Proctor v. Kardassilaris, 115 Ohio St.3d 71, 2007-Ohio-

4838, at ¶ 17. But because R.C. 2941.47 does not provide specifically for a corporation to be

criminally tried in absentia, there is no conflict between the statute and Crim.R. 43. Absent a

conflict between them, both the statute and rule must be given effect. See State ex rel. Birdsall v.

Stephenson (1994), 68 Ohio St.3d 353, 356; see, also, State v. Heyden (1992), 81 Ohio App.3d

272, 276. Thus, the court of appeals was correct to heed Crim.R. 43's provisions concerning the
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limited circumstances under wliich a criminal defendant (including a corporation) may be tried in

absentia. The City's and Attorney General's argument to the contraiy is incorrect as a matter of

law.

The lack of a genuine conflict between R.C. 2941.47 and Crim.R. 43 is not the only

reason to reject the City's and Attorney General's position with respect to the applicability of

Crim.R. 43. Botli the City and the Attorney General take the position that R.C. 2941.47 recnoves

any right of a corporation to be present for its criminal trial when it fails to appear in response to

a stimmmons. (See App. Br. at 7; Aniicus Brief, at 6.) Even if this Court indulges this dubious

reading of R.C. 2941.47, it must reject the notion that the statute could validly nullify a corporate

defendant's right to be present at trial. Such a right exists as a matter of constitutional law and

therefore cannot be emasculated by operation of statute.

The United States Supreme Court has held that a criminal defendant has a due process

riglit to be present at all critical stages of a criminal proceeding against him if his presence would

contribute to the fairness of the procedure. See Kentucky v. Stincer• (1987), 482 U.S. 730, 745,

107 S.Ct. 2658, 96 L. Ed. 2d 631. And as a matter of Ohio constitutional law, this Court has

recognized the "fundamental right" of a defendant to be present "at all critical stages of his

criminal trial." State v. Hill (1995), 73 Ohio St.3d 433, 444, citing Section 10, Article I, Ohio

Constitution; see, also, State v. Meade (1997), 80 Ohio St.3d 419, 421 (recognizing a criminal

defendant's right to be present at trial, subject to waiver provisions set forth in Crim.R. 43). The

riglit to be present is "a fundainental component of due process and has been viewed as `scarcely

less important to the accused than the right of trial itsel£"' State v. Nichols (Aug. 21, 1989),

12t1i Dist. App. No. CA89-01-001, 1989 Ohio App. LEXIS 3234, at *4, quoting Diaz v. United

States (1912), 223 U.S. 442, 455, 32 S.Ct. 250, 254.
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The City's argument that Crim.R. 43 is inapplicable rests on the incorrect premise that

R.C. 2941.47 solely governs the substantive rights of corporate defendants to be present at trial.

But the "fundamental right" of a criminal defendant to be present at trial, regardless of whether

the defendant is an individual or corporation, is rooted in constitutional law. Thus, Crim.R. 43

does not "enlarge" a corporate defendant's substantive rights by guaranteeing a right to be

present absent a waiver of the right. Rather, Crim.R. 43 is consistent with substantive rights that

both this Court and the United States Supreme Court have recognized to be of constitutional

dimension. Cf. State v. Meade, 80 Ohio St.3d at 424 (applying "plain language" of Crim.R. 43

to hold that trial in absentia was not autborized by the rule and therefore violated defendant's

rights).

Moreover, even if R.C. 2941 _47 were capable of being read the way that the City and the

Attorney General ask this Court to read it (i.e., by removing a corporation's substantive right to

be present at its criminal trial), it could not be given effect. Since the federal and Ohio

constitutions provide the substantive right to be present at trial, R.C. 2941.47 cannot take it

away. See Miami Cty. v. Dayton (1915), 92 Ohio St. 215, 223 (explaining that a stattite is

unconstitutional when it "perinits something which the constitution prohibits or proln`bits

something which the constitution permits"). Thus, this Court should opt for a construction of

R.C. 2941.47 that does not allow a inunicipal court to try a corporate defendant in absentia. Not

only is this construction a straightforward application of the statute's language, it is consistent

with the rule that courts should construe statutes, wherever possible, to be constitutional. See,

c.g., Hughes v. Regis•trar, Ohio Bureau ofMotor Vehicles (1997), 79 Ohio St.3d 305, 307.

For all of these reasons, Crim.R. 43 was applicable to the proceedings below and the

court of appeals did not "enlarge" Washington Mutual's substantive rights by applying it. And
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because Ciim.R. 43 did not authorize a trial in Washington Mutual's absence, the court of

appeals correctly vacated the conviction in this case.

B. R.C. 2941.47 is Not a "Specific" Statute That Governs The Instant Case
Because It Does Not Expressly Allow a Corporation to be Criminally Tried
In Absentia.

In addition to finding Crim.R. 43 informative in this case, the court of appeals also

looked to other criminal statutes to determine whether there was any basis for the municipal

court to have tried (and convicted) Washington Mutual in absentia. The court of appeals looked

first to R.C. 2938.12, which states:

A person being tried for a misdemeanor, either to the court, or to a jury, upon
request in writing, subscribed by him, niay, with the consent of the judge or
magistrate, be tried in his absence, but no right shall exist in the defendant to be
so tried. If after trial eommences a person being tried escapes or departs without
leave, the trial shall proceed and verdict or finding be received and sentence
passed as if lie were personally present.

See, also, 2008-Ohio-6956, at 19. The court of appeals also cited R.C. 2945.12, which similarly

prescribes the circurnstances under which a person indicted for a misdemcanor may be tried in

absentia. Id .7

Foeusing exclusively on R.C. 2938.12, the City says that the court of appeals erred in

considering this statute at all. (See App. Br., at 8.) The City contends that R.C. 2941.47 is a

"specific" statute dealing with corporate defendants wlio fail to appear, while R.C. 2938.12 is a

"general" statute that details the methods under which any defendant may waive presence at trial.

' R.C. 2945.12 states: "A person indicted for a misdemeanor, upon request in writing subscribed
by him and entered in the journal, may be tried in his absence by a jury or by the court. No other
person shall be tried unless personally present, but if a person indicted escapes or forfeits his
recognizance after the jury is sworn, the trial shall proceed and the verdict be received and
recorded. If the offense charged is a misdemeanor, judgment and sentence shall be pronounced
as if he were personally present. If the offense charged is a felony, the case shall be continued
until the accused appears in court, or is retaken."
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(Id.) From that premise, the City posits two theories as to why R.C. 2941.47 controls and R.C.

2938.12 is inapplicable. (Id. at 8-9.) Neither of the City's theories is correct.

1. Giving Effect To Both Statutes Does Not Justify A Trial In Absentia.

In its first argument for why R.C. 2941.47 controls over R.C. 2938.12 on the issue of

when a corporation may be tried in absentia, the City invokes the presumption that the legislature

intended to give effect to both statutes. (App. Br., at 8.) See R.C. 1.51. The City argues that

R.C. 2938.12 "snnply creates a method by which a defendant ... may waive" the right to be

present at trial, but does not create a substantive right to be present. (Id.) The City then

contrasts R.C. 2941.47, which it characterizes as a statute that "deals solely with the situation

when a corporation fails to appear." (Id. at 8-9.) Thus, the City says the statutes do not conflict,

leaving "no further analysis necessary under statutory construction." (Id.)

The City's argament is dubious, to say the least. Totally absent from the City's argument

is an explanation of how R.C. 2941.47's language allows a municipal court to hold a trial in the

corporate defendant's absence. As noted above, R.C. 2941.47 says only that the clerk of court

may enter a plea of not guilty on behalf of a corporation that fails to appear in response to a

summons for a criminal offense and that the corporation is "before the court until the case is

finally disposed of"; it does not state that the eourt can try the corporation in its absence if the

corporation does not appear. Absent language in R.C. 2941.47 that allows a corporation to be

tried in absentia, the statutory presumption that the legislature intended to give effect to both

R.C. 2941.47 and R.C. 2938.12 actually cuts against the City's position.

R.C. 2938.12 presumes a defendant's right to be present at a criminal trial for a

misdemeanor offense. Indeed, the statute's language contemplates the defendant's required

presence at the trial, allowing the defendant to be tried in absentia only (1) with the court's
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consent following the defendant's written request to be absent or (2) wlien the defendant

"escapes or departs without leave" after trial has coinmenced, thereby waiving the right to be

present. See R.C. 2938.12; see, also, Crosby v. United States (1993), 506 U.S. 255, 260, 113

S.Ct. 748, 122 L.Ed.2d 25 (explaining that the defendant's voluntarily absenting himself after

trial has commenced is a waiver of the right to be present), quoting Diaz v. United Slates (1912),

223 U.S. 442, 455, 32 S.Ct. 250, 56 L.Ed. 500. Since R.C. 2941.47 does not detail the procedure

that the court must follow when the corporation does not appear (except for authorizing the clerk

of court to enter a "not guilty" plea for the corporation), it becomes appropriate to look to R.C.

2938.12, which (like Crim.R. 43) states the circumstances under which a trial in absentia is

appropriate, to aiiswer the question of whether the corporation may be tried in absentia.

Siinply put, giving effect to both statutes means that R.C. 2938.12 applies. And because

none of the circumstances in R.C. 2938.12 applies to the case at bar, that statute provided no

statutory authority for the mtmicipal court to hold a trial in Washington Mutual's absence. The

court of appeals was therefore correct to apply R.C. 2938.12 to vacate the conviction in this case.

2. R.C. 2941.47 is Not a "Specific" Statute That Controls Over R.C. 2938.12.

The City's second argument under the "specific" versus "general" formula fares no

better. 'The City contends that if R.C. 2941.47 and R.C. 2938.12 are deemed to conflict, R.C.

1.51 commands that the more specific statute must prevail. (App. Br., at 9.) The Attorney

General's Amicus Brief makes a similar argument, contending that R.C. 2941.47 is the specific

statute that applies to the trial of corporations in absentia and should therefore prevail over R.C.

2938.12. (Amicus Br., at 4.) And while both the City and the Attorney General recognize that

R.C. 2938.12 was enacted after R.C. 2941.47, they also note that a subsequent general provision
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prevails over a "special provision" only if there is a "manifest intent" on the part of the General

Assembly to have the general provision prevail. (App. Br., at 9; Amicus Br., at 4.)

R.C. 1.51 provides:

If a general provision conilicts with a special or local provision, they shall be
construed, if possible, so that effect is given to both. If the conflict between the
provisions is irreconcilable, the special or local provision prevails as an exception
to the general provision, unless the general provision is the later adoption and the
manifest intent is that the general provision prevail.

The argument posited by the City and the Attotney General fails because it relies on the

false premise that R.C. 2941.47 and R.C. 2938.12 actually conflict. It is a well-established rule

of construction that specific statutory provisions prevail over general provisions when there is a

conflict between them. Village Condominium Owners Assn v. Montgomery Cty. Bd of Revision,

106 Ohio St.3d 223, 2005-Ohio-4631, at ¶ 10. But when there is no conflict between the statutes

being compared, R.C. 1.51 does not apply and the court can apply both statutes. See Cater v.

Cleveland (1998), 83 Ohio St.3d 24, 29.

As noted previously, while R.C. 2941.47 speaks to certain procedures that are applicable

when a corporation is prosecuted for a crime. It does not, however, provide specific authority for

trying the corporation in absentia, which would otherwise be in derogation of a criminal

defendant's substantive right to be present during trial. See State v. Meade, supra; Kentucky v.

Stincer, supra. Moreover, the statute applies, by its plain terms, only to a prosecution initiated

by indictment or infonnation and, even then, only to actions prosecuted in a court of common

pleas-circumstances that are decidedly absent in the present case. R.C. 2941.47 is therefore not

a so-called "special provision" dealing with the issue of whether a corporation can be tried in

absentia, much less for a misdenieanor violation prosecuted in a municipal court. Thus, R.C.

2938.12 is the more applicable statute and controls the question of whether (and when) a
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corporate defendant can be tried in its absence. The "specific" versus "general" analysis in R.C.

1.51 is simply inapplicable in this case.

Ironically, the City's third proposition of law attempts to have it both ways. On the one

hand, the City contends that R.C. 2938.12 and Crim.R. 43 are not relevant to the trial-in-absentia

issue because neither provision specifically speaks to the prosecution of coiporate defendants in

misdemeanor cases, whereas R.C. 2941.47 does. Yet it contends on the other hand that R.C.

2941.47 should apply in this case, even though its language does not specifically cover

prosecutions of corporations initiated via a complaint in municipal court, much less authorize a

corporation to be tried in absentia.

The court of appeals correctly rejected R.C. 2941.47 as a statutory basis for trying

Washington Mutual in absentia. And because R.C. 2941.47 provided no such authority, it was

entirely appropriate for the court of appeals to look to R.C. 2938.12 and Crim.R. 43 (as well as

R.C. 2945.12) as the applicable authorities. Since none of those provisions allowed the

municipal court to hold a criminal trial in Washington Mutual's absence, the conviction was

properly vacated.

III. The Amicus Curiae's Separate Arguments Do Not Support Reversal of the Court of
Appeals' Judgment.

Urging reversal of the judgment below, the Amicns Curiae Brief of the Attorney General

generally tracks the arguments of the Appellant City. In addition, the Attorney General raises

additional points in an effort to convince this Court that R.C. 2941.47 authorized the municipal

court to hold a criminal trial in Washington Mutual's absence. Like the arguments discussed

above, however, the additional points raised by the Attorney General have no nierit.

The Attorney General purports to focus his amicus brief on the "broader question" of

"whether R.C. 2941.47 is restricted to felony prosecutions." (Amicus Br., at 3.) Contrary to the
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Attorney Cieneral's brief (id. at 1), Washington Mutual lias never contended that R.C. 2941.47

applies only to felony prosecutions. The court of appeals, however, stated that R.C. 2941.47 did

not apply in this case because Washington Mutual "was not charged by indictment or

infonnation (a procedure reseived for felony prosecutions, see Crini.R. 7). It was charged by

complaint." 2008-Ohio-6956, at ¶ 8.

The Attorney General's amicus brief attacks the court of appeals' rationale by locking in

on the reference to "felony prosecutions" in the above-quoted parenthetical citation to Crim.R. 7.

(Anmicus Br., at 3.) The Attorney General characterizes this parenthetical as a misstatement of

the law because Crim.R. 7 expressly says that misdemeanors may also be prosecuted by

indictment or information. See Crim.R. 7(A).

Even if the court of appeals overlooked Crim.R. 7(A)'s recognition of misdemeanor

prosecutions by indictment or information, this oversight does not tmdermine its basic holding.

The court of appeals did not base its decision on a belief that only felonies may be prosecuted by

indictment or information. Rather, the court of appeals correctly observed that R.C. 2941.47

could not apply in this case because the prosecution was initiated by complain-it and not by

indictment or information. At best, the court of appeals' parenthetical reference to "felony

prosecutions" was dicta that forrned no part of the ruling below. Accordingly, the "broader

question" honed in on by the Attorney General provides no basis upon which to reverse the court

of appeals' judgment.

The Attorney General also posits the argument, not raised specifically in the City's merit

brief, that R.C. 2938.12 simply does not apply to corporations. Because R.C. 2938.12 contains

provisions regarding a person who "escapes" or "departs witliout leave," the amicus brief argues
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that the statute must apply only to individuals because these provisions "make no sense" as

applied to eorporations. This Court should reject this argument as well.

Contrary to the Attorney General's view, there is nothing "absurd" or "unreasonable"

about applying R.C. 2938.12 to corporations. For one thing, even though R.C. 2938.12 expressly

refers to a"pe•son being tried for a misdemeanor," as well as a situation in which a"person

being tried escapes or departs witliout leave," the term "person" in Ohio law specifically includes

corporations. See R.C. 1.59. Thus, R.C. 2938.12, by definition, hicludes corporate criminal

defendants.

What's more, there is nothing "absurd" or "unreasonable" about R.C. 2938.12's

application to corporations. Though a corporation is an artificial entity, it acts through individual

persons-namely, "through the authorized acts of its agents or alter egos, the officers charged

with its management °" Tokles & Son, Inc_ v. Midwestern Indrnn. Co. (1992), 65 Ohio St.3d 621,

627. Accordingly, i f a corporation's agent or counsel "departs without leave" during trial, that

action would presumably fall within the coverage of R.C. 2938.12. Accordingly, the statute

makes reasonable sense even ii'a corporation is the criminal defendant.

The arguments of the Attorney General as Arnicus Curiae do nothing to undermine the

conclusion and central holding of the court of appeals. R.C. 2941.47 did not authorize the

municipal court to hold a criminal trial of a corporation in absentia. Washington Mutual's

conviction was therefore properly vacated.
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CONCLUSION

The City of Cleveland is asking this Court to construe R.C. 2941.47 in a manner that

would allow corporations to be criminally tried in absentia, even though the statutory language

does not reflect the General Assembly's intent to allow such a procedure. This case presents an

especially cogent example of why such a reading of R.C. 2941.47 is not desirable. In a case in

which it is questionable, at best, as to whether a corporation was properly served with a criminal

summons, the City's (and the Attorney General's) proposed rule would uphold convictions of

corporate entities that were given no reasonable opportunity to defend themselves against

criminal charges.

There is no statutory reason why a corporation should be able to be so easily convicted in

its absence. The court of appeals was correct to find as it did-R.C. 2941.47 is simply

inapplicable to a corporation charged by complaint and, in auy event, does not authorize a trial in

absentia. This Court should therefore reject the City's propositions of law and affirm the

judgnient of the court of appeals.
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AN ACT

(Amended Senate Bill No. 8)

To revise and codify the Code of Criminal Procedure of Ohio, and
to repeal sections 13122 to 13764, both inclusive, and sections
2919, 12344, 12375, 12376, 12377, 13378, 12382, 1.2338, 19584,
12384-1, 13385, 12386, 12387, 12888, 12889, 1239D and 12391
of the General Code,

Be it ertaeted by the Gerceral Assembly of the State of Ohio:

Sec. 13422-1. Definition of magistrate.
SECTION T. For the purposes of this title, the word "magistrate"

shall be fteld to include justices of the peace, police judges or justices,
rnayors of municipal corporations and judges of other conrts inferior to
the court of common pleas.

Sec. 13422-2. General jurisdiction of justices of the peace.

SEC. 2. A justice of the peace sliall be a conservator of ttte peace
and have jurisdiction in criminal cases tliroughout the county in which he
is elected and where he resides, on view or on sworn complaint, to cause
a person, charged witll the commission of a felony or nlisdemeanor, to be
arrested and brought before himself or another justice of the peace, and, if
such person is brouglit before hini, to inquire into the complaint and either
diseharge or recognize him to be and appear bcfore the proper court at
tlle time named in stich recognizance or otlterwise dispose of the coniplaint
as provided by law. IIe also may lieur coniplaints of the peace and issue
search warrants.

Sec. 13422-3. Special jurisdiction of magistrates.

SEc. 3. NIagistrates sltall have jurisdiction within their respective
counties, in all cases of violation of any law relating to:

1. Adulteratfon or cleception in the sale of dairy products and other
food, drink, drugs and medicines;

2. The prevention of cruelty to animals and cliildren;
3. The abandonment, non-support or ill treatnient of a child by its

parents;
4. The abandontnent or ill treatn ent of a child under sixteen years

of agc by its guardian ;
5. The eniployntent of a child under fourteen years of age in public

exhibitions or vocations injurious to health, life, ntorals, or which will
cause or permit it to suffer unnecessary physical or mental pain;

6. The regulation, restriction or prohibition of the entployment of
minors ;

7. The torturing, unlawfnlly punishing, ill treating, or depriving any-
one of necessary food, clothing or shelter;

S. The selling, giving away pr furnishing of intoxicating liquors as a
beverage, or keeping a place where such liquor is sold, given away or
furnished in violation of any law prohibiting such acts within the litnits
of a township and without the limits of a municipal corporation;
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Sec. 13438-8. To be returned to the penitentiary or executed.

Src. 8. If such convict is acquitted, he shall be forthwith returned
by the sheriff to the penitentiary to serve out the rernainder of his sen-
tence, but if he is sentenced to imprisonment in the peaitentiary, he shall
be returned thereto by the sheriff and the term of his tmprisoninent shall
begin at the expiration of the term for which he was in prison at the
time of Itis removal. If he is sentenced to death, such sentence shall be
executed as if he were not under sentence of imprisonment in the peni-
tentiary.

Sec. 13438-9. Escaped convict to be arrested and returned.

SEC. 9. Sheriffs, coroners and all peace officers are authorized to
arrest a convict escaping from the penitentiary, and forthwith conveyhiin
to the penitentiary and deliver him to the warden thereof. They shall be
allowed eight cents per mile going to and returning from such peniten-
tiary, and sttch additional compensation as the warden deems reasonable
for the necessary expense incurred.

Sec. 13438-10. Trial of persons serving sentence in the workhouse.

Sr•.c. io. Any person serving a sentence in jail or the workhouse,
who is indicted for or infornied against for another offense, tnay be
brought bcfore the court upon warrant for that purpose, for arraigntnent
and trial. Such person shall remain in the custody nf the jailer or keeper
of the workhouse, but may be temporarily confined in the jail, if a
prisoner in the workhottse. In case such prisoner is convicted and sen-
tenced upon trial, he shall be returned to the jail or workhouse to serve
out the former sentence before the subsequent sentence shall be executed.

Sec. 13438-11. Duty of certain officers when prisoner violates parole.

Sr.c. Yz. When a prisoner is released on parole or probation from the
Ohio penitentiary, or either of the Ohio state reforniatories, and violates
anv of the conditions of his parole or release, it is the duty of any sheriff
or other peace officer, upon being advised or knowing that such convict
is in his bailiwick and has violated the conditions of his parole or
release, to forthwith arrest such person and report the same to the warden
or superintendent of the penitentiarv or reformatory, as the case may be,
from which said person was so released.

Sec. 13438-12. Summons on indictments against corporations.

SEc. 12. When an iadictinent is returned or information filed against
a corporation, a summons commanding the sheriff to notify the accused
thereof, returnable on the seventh day after its date, shall issue on
praecipe of the prosecuting attorney. Such summons with a copy of the
indictment shall be served and returned in the manner provided for service
of summons upon such corporations in civil actions. If the service can-
not be made in the county where the prosecution began, the sheriff may
make service in any other county of the state, upon the president, secre-
tary, superintendent, clerk, treasurer, cashier, managing agent or other
chief officer thereof, or by a copy left at a general or branch office or



usual place of doing business of such corporation, with the person having
charge thereof. Such corporation on or before the return day of the
sununons duly served, shall appear by one of its officers or by counsel,
and answer to the indictment or information by motion, demurrer or
plea, and upon failure to make such appearance and answer, the clerk
shall enter a plea of "not guilty"; and upon such appearance being made
or plea entered, the corporation shall be deemed thenceforth continuously
present in court until the case is finally disposed oF. On said indictment
or information no warrant of arrest may issue except for individuals
who tnay be included in such indictment or information.

Sec. 13438-13. Recognizance of witnesses.
SEC. 13. In any case pending in ttiecourt of conimon pleas, the court,

either before or after indictment, may require any witness designated by
the prosecuting attorney to enter into a recognizance, with or without
surety, in such sum as the court deenis proper for his appearance to testify
in such cause. A witness failing or refusiug to comply with such order
shall be comntitted to the county jail until he gives his testimony in such
case or is ordered discharged by the conrt. If a witness be committed
to jail upon order of court for want of such recognizance, he shall be
paid like fees while so confined as are allowed witnesses by law in state
cases. The trial of such case shall have precedence over other cases and
the court shall designate any early day for such trial.

CHAPTER 18

SERVICE OF INDICTMSNT AND EXCEPTIONS

Sec. 13439-1. Copy of indictment to be served on accused.

SFC. i. Within three days after the filing of an indictment for felony
and in every other case wheu requested, the clerk shall make ancl deliver
to the sheriff or to the defendant or Iiis counsel, a copy of such indict-
ment. The sheriff, on receiving such copy, sliall serve it on the defeud-
ant. A defendant, without his assent, shall uot be arraigned or called
on to answer to an indictment until one day has elapsed after receiving
or having an opportunity to receive in person or by counsel, a copy of
such indictment.

Sec. 13439-2. Court to assign counsel to defend indigent prisoner.

SEc. 2. After a copy of the indictment has been served or opportunity
had for receiving it, as provided in the next preceding section, the accused
shall be brought into court, and if he is without and unable to employ
counsel, the court shall assign him counsel, not exceeding two, who shall
have access to such accused at all reasonable hours. Such counsel shall
not be a partner in the practice of law of the attorney having charge of
the prosecution; and a partner of such attorney shall not be employed
by or conduct the defense of a person so prosecuted.

Sec. 13439•3. Payment of counsel assigned in cases of felony.

SEc. 3. Counsel so assigned in a case of felony shall be paid for their
services by the county, and shall receive therefor, in a case of murder in the
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the argument to the jury is commenced. Such charge or charges, or other
charge or instruction provided for in this section when so writteu and
given, shall not be orally qualified, modified or explained to the jury by
the court. Written charges and instrtictions shall be taken by the jury
in their retirement and returned with their verdict into court and remain
on file with the papers of the case.

The court has authority to deviate from the foregoing order of pro-
ceedings when in its discretion it is deemed proper.

Sec. 13442-9. Charge to jury as to law and fact.

SEC. 9. Ineharging the jury, the court must state to it all matters of
law which the court deems necessary for the information of the jury in
giving its verdict; and nutst in addition thereto inforxn the jury that it is
the exclusive judge of all questions of fact. 1'he court must state to the
jury that in determining the qttestion of guilt, it mttst not consider the
punishment bttt that punislnnent rests with the judge, as may be provided
by law, except in cases of nturder in the first degree or btirglary of an
inhabited dwelling.

Sec. 13442-10. When accused may be tried in his absence.

SEc. to. A person indicted for a misdemeanor, upon request in writ-
ing subscribed by him and entercd in the journal, may be tried in his
absence or by the court. No other person shall be tried unless personally
present, but if a person indicted escape or forfeit his recognizance after
the jury is sworn, the trial shall proceed and ttte verdict be received and
recorded. If the offense charged is a misdenieanor, judgment and sentence
shall be pronounced as if he were personally present, and if a felony, thc
case shall be continuect until the accused appears in court, or is retaken.

Sec. 13442-11. Joint trials in fe[ony cases; exceptions.

SEc, i i. When two ot' ntore persons are jointly indicted for a felony,
except a capital offense, they shall be tried jointly ttnless the court for
good cause shown onapplication therefor by the prosecuting attorney or
one or more of said rlefendants, order that one or more of said defendants
be tried separately.

Sec. 13442-12. Mistake in charging offense.

Scc. tz. If it appear during the trial and hefore submission to the
jury or court, that a mistake has been made in charging the proper offense
in the indictrnent or information the court may order a discontinuance of
trial without prejudice to the prosecution, and the accused, if there is good
cause to detain hini may be recognized to appear at the same or next suc-
ceeding term of court, or in clefault thereof conimitted to jail. In such
case the court shall recognize the witnesses for the state to appear at the
same tinte and testify.

Sec. 13442-13. When court shall order discharge of defendant.

SEC. 13. VJhen two or more persons are tried jointly, before any of
the accused has gone into his defense the court may direct one or more of
such accttsed to be discharged that he may be a witness for the state.
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been for a violation of a mnnicipal ordinance, such proceedings in error
may be brought by UIe solicitor of the municipality. Like proceedings shall
be had in such higller conrt at the heariug of the petition in error as in
the review of other criminal cases. The c(erlc of the court rendering the
judgment sought to be reversed, on application of the prosecuting attorncy,
attorney general or solicitor, shall nlake a transcript of the docket and
journal entries in such case, and transmit it with all bills of exceptions,
papers and files in the case, to such higher court.

Sec. 13460-1. Effect of invalidity or illegality of a section or part
thereo£.

SEc. i. If any section or sections, paragraph or paragraphs, pro-
vision or provisions, or part or parts of this act sl all be held or declared to
be iIIegal, invalid or unconstitutional, such holding shall not affect any
other section, paragraph, provision, part or parts of the sanre.

Repeals.
SEC. 2. That sections 13422 tu 13764, both inclusive, and sections

2919, 12374, 12375, 72376, 12377, 12378, 12382, 12383, 12384, 12384-1,
I238$, 12386, 12387, 12388, 12389, 12390 and 12391 of the General Code
be, and the same are hereby repealed.

A1tTIIUR IIAMIL'SON,

Speaker pro te2n, of the House of Represeryctmbives.

JaIIN T. BROwN,
President of tlce Senate.

Passed April t, 1929.

Approved April 17, 1929.
MYEHS Y. COOPER,

Governor.

The sectional numbers on the margin tzereof are designaCed as provided by law.

t'iILLERT BETTMAN,
Attorney Geaerot.

Filed in the office of the Secretary of State at Columbus, Ohio, on
the 22nd day of April, A. D. 1929.

File No. 6
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§ 13438-11 CRIMINAL PROCEDURE

In case such prisoner is convicted and sentenced
upon trial, he shall be returned to the jail or
workhouse to serve out the former sentence before
the subsequent sentence shall be eaeeuted.

HIBTORY.--113 v. 123 (172), eh. 17, ® 10.

SFO. 1343$-1.1. [When prieoner violates
parole.] When a prisoner is released on parole
or probation from the Ohio penitentiary, or either
of the Ohio state reformatories, and vioIates any
of the conditions of his parole or release, it is the
duty of any sheriff or other peace offieer, upon
being advised or knowing that such convict is in
his bailiwick and has violated the conditions of
his parole or release, to forthwith arrest snch per-
son and report the same to the warden or super-
intendent of the penitentiary or reformatory, es
the case may be, from which said person was so
released.
IIIBTORY.-118 v. 123 (172), eh. 17. ¢ 11. For an

nnelogaus Aectton, ece furmes G. C. e13006-11 103
v. 404, 9 1.

Particu]ar instances of arrest by otBcer: O-n)R
Arrest a S,

SEo. 13438-12. Summons on indictments
against corporations. W]Sen an indictment is re-
turned or information filed against a corporation,
a summons commanding the sheriff to notify the
aceused thereof, returnable on the seventh day
after its date, shall issue on praecipe of the prose-
euting attorney. Such summons with a copy of the
indictment shall he served and returned in the
n:anner provided for service of summons upon
such corporations in civil actions. If the serviee
cannot be made in the connty where the prosceu-
tion began, the sheriff may make service in any
other county of the state, upon the president,
secretary, superintendent, clerk, treasurer, cash-
ier, managing agent or other chief officer thereof,
or by a copy left at a general or branch office or
usual place of doing business of such corporation,
with the person having charge thereof. Such cor-
poration on or before the return day of the sum-
mons duly served, shall appear by one of its offi.
eers or by counsel, and answer to the indictment
or information by motion, demurrer or plea, and
upon failure to make such appearance an answer,
the clerk shall enter a plea of "not gnilty'r; and
upon such appearance being made or plea entered,
the eorporation shall be deemed thenceforth con-
tinuously present in court until the case is finally
disposed of. On said indictment or information
no warrant of arrest may issue eaoept for in-
dividuals who may be included in such indict-
ment or information.

HI9TORY.-113 v. 123 (172), eh. 17, p12. For an
unmogons seetion, see former 0. C. 6130071 It, B.
® 72a11 gY v. 351.

Thts aectlon differs from formor G.C. g 13607 in
that it forbids the arrest of any lndividual,

5
Comparative legislation
Appearance and Dlea by oorporatlonp

A.L.I. Codo of Crim. Proc„ 1197.
Ala. Code 1928, g 3729.
Aria. Rev. Codo 1928, 16209.
Cal. Deoring's Penal Code 1981, 1 Ia99.
Ga. Code 1926, Penal Codo, g 963.
Idaho Code 1932, g 19-3607.
Ill. Smith-Hurd Rev. Stat. 1938, oh 88, g 11{,
Md. Bagby's Code 1924, art. 27, g 723,
Minn. Maeon's Gen, Stat. 1927, g 19688.
Miss. Hemingway'a Code 1927, 1267,
Mont. Rev. Codes 1921, 9112236, 12239
Nobr. Comp, Stat. 1929, I 29-1608,
Nev. Comp• Laws 1929, 911207.
N.J. Comp. Stat. 1910, Cr. Pr., g 63.
N,Dak. Comp, Laws 1913, g 1108L
Okla. Stat. 1931, 12146,
S.Dak. ComD. Laws 1929. g 4644.
Utah Rev. Stat 1932, g 105-52-7.
Wash. Remington's Comp• Stat. 1922, g 2011.1,

Process agalnst corporation:
A1a. Code 1928, g 3727.
Aria. Rev. Code 1928, g 6203.
IIl. Sm1th-Hurd Rov. Stat, 1988, ch. 38, t 6t8,
Ind. Burns' Stat 1933, g 9-1018,
Iowa Code 1931, 13795.
Kana. Rev, Stat. 1923, g 62-1104.
Md. Itagby's Code 1924, art. 27, 9 727,
Minn. Afason'e Gen, Stat. 1927, 110682.
Mtan. Hemin,way's Code 1927, g 1267.
Mont. Rev. Codes 1921, gg 12230, 12238.
Nebr. Comp. Stat. 1929, 29-1608,
Nov. Comp. Laws 1929, 9 11207.
N.J. Cornp. Stat. 1910, Cr. Pr., ' 61,
N.Y. Gllbert's Cr. Code 1935, 9 681.
N.Dak. Comp. Lawe 1913, 111078.
Okla. Stat. 1931, g 2746.
S.Dak. Cornp, Laws 1929, g 4988.
Utah Rev. Stat. 1933, g 105-62-7.
Va. Code 1930, g 4892,
Wash. Remington's Comp• Stat. 1922, 12011.1.
W.Va. Code 1937, g 6187,

References to Page's Digest and Ohio Jutisprudenm
Arrest of corporations; p/tcp Arrest §§ 2, 23,

Corp. § 104; o•.ma Corp. §§ 683, 685, (,}pm,
Law §215, Statutes § 316,

Process againet corporations: 13RSp Corp. §266;
o.n)a Process § 123 et seq.

Crimea for which a corporatton ma7 be Indiated,
eee general note preceding G. C. g 12268.

There is nu statutory authorlty 1n Oblo for the
arrest of a corporation: Relnhsrt & Newton Ca
v, State, 15 O, N. P. (N.S.) 92, 23 O. D. (N.P.) 609
[afHrmed, Reinhart & Newton Co. v. -Btate, 20 O. C.
C. (N.S.) 429, 35 O. C. D. 829].

In a criminal at• qnaol-erimmal proceeding the
only way aervice can be obtained upon a corpora-
tion 1s by Issuing and serving a eummane an nne
of lts olHcero as provided in cases of indictment,
for:ner G. C. g 13607: Roinhart & Newton Co. V.
State, 15 O. N. P. (N.S.) 92, 23 O. D, (N.P.) 600
[affirmed, Reinhart & Newton Co. v. State, 36
O. C. C. (N.S.) 429, 35 O. C. D. 3291.

If the presidont ot a corporation Is arrested on
a Complaint against tho corporation for vlolatlon
of a penal etatute, and 1f the corporation thers
after flles a motion -to quash on grounde other thln
that of a lack of iurlsdlCtien of the person, tbls 11
a voluntary appearance of the corporation and tb1
luetloe has lurisdlction. A motion to quaoh be-
cause the Justice has no jurlsdiction of the Peraon
of the defendant and of the subject matter fe aa
appearance, though the defendant states It nppearl
solely for the purpose of the motion: Reinhart ^
Newton Co. v. State, 15 o. N. P. (N.S.) 92, 21 O. D•

+•(N.P.) 600 [afllrmed, Retnhart & Newton CO.
State. 28 O. C. C. (N.S.) 429, 86 a. C. D. 829].

SEa. 1343S-13. Itecognizance of wi¢
nosses. In any ease pending in the court of com-
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§ 13442-9 CRIil4INAL PROCliDIIItE

of the fact tbat the eourt austained such objectfon
and discharged the 7ury: Stewart v. 9ta,te, 13 Q
155.

A suggestion that the jury may be obliged -to
-remain In thu jury room all night does not amount
to improper coercion if the jury were eventually
provided with suitable accommodations; and if
they did not render a verdict until an hour after
they had resumed dellberations on the following
marning: Bandy v. State, 13 O. App. 461, 32 O.
C. A. 360 [aiilrming Stato v. Bandy, 22 O. N. P.
(N.S.) 65. 30 O. D. (N.P.) 161, and aBirmed, without
eonsidering titis point, Bandy v. State, 102 O. S.
8841.

It 1s not an abuae of dlsoretlon for a trlal 7udge
to keep a,1ury out for forty hours in an lmpartant
oaee and then send them back to their roem with
an admmnition as -to the importanco to all con-
cerned that they ahould agree upon a verdlot:
Andrews V. State, 16 O. C. C. (N.S.) 241, 23 O. 0.
D. 664, 67 Bull. 505 ( Ed.) [leave to flle petition lu
errnr refused, Andrewe v. State, 67 Bull. 620].

Refusal to discharge a jury on the ground that
a publieation has been circulated 1n the nourt-
house during trial, whteh would tend to in8uenne
the jury is not error 11 it ts not abown that any
luror read aueh article: Ryan v. State, ID O. C. C.
(N.S.) 497, 20 O. C. D. 806 [afitrmed, without op[n-
lon, Ityan V. State, 79 O. 9. 4627,

SEC. 13442-9. Charge to the jury as to
law. and fact. In charging the jttry, the court
must state to it all matters of law wbioh the court
deems neeessary for the information of the jury
in giving its vordieti and must in addition there-
to inform the ,jury that it is the exclusive judge
of all questions of fact. The eonrt must state to
the jury that in determining the question of
guilt, it must not consider the punishment but
that punishment rests ivith the judge, as may
be provided by law, except in cases of mnrder
in the first degree or burglary of an inhabited
dwelling.

HISTOIIY,--113 v. 123 ( 181), ch. 21, 119,

Comparative legislation
Charging jury as to law and factr

A.W. Code of Critn. Proc., $ 325.
Conn. Geo, Stat. 1930, § 6486.
Ind. Burns' Stat. 1933, § 9.1805.
Kans. Rev. Stat. 1923, § 62-1447.
Iiy. Carroll's Stat. 1936, § 225.
hfinn. Mason's Cen. Stat. 1927, 910712.
N.Y, Gilbert's Cr. Code 1936, 1420.
Ore. Code 1830, § 2-308.

References to Page's Digest and Ohio lurisprudence
.Reqtusites of charge: Ztsp Crim. Law § 344 et

seq.; e.NR C}(ni, Law § 547 et seq.
Particti)ar instructions: F,"E>Bnrp,lary §29,

G4im. Law § 347 et seq., Homicide § 95 et
seq.; 0•.rn8 Burglary § 42, L4'im. Law § 562
et seq., IIoinicide §50.

Review: Misp Crim, Imw § 382; o•.mR Qrim, Law
§§ 757, 927 et seq.

ANNOTATIONS

Omission of instructlon not to consider punieh-
ment held not prejudictal error as to accused: State
V. Moon, 124 O.S. 465. 179 N.E. 360.
Statutory provie[ons requiring instructioa not to

consider punishment are no more mandatory than
provisions renpeoting hanniess error: 9tate v.
Moon, 124 O.S. 465, 179 N.E. 350.
Charge given in prosecatton for murder in first

degree is not to remove presumptlon of innocence
norestabilsh burden of proof contrary to rule of

reasonable doubt: Dull v, State, 36 O.App, )O6, 173
N.E. 26.

P'ailure of court in prosecution for murderln q
degree to charge jury that it must not c rrt

ongider
195,i173rN.L.. ya,not error: Dull v. State, 38 O4pp

It is mandatory that court charge that ]ury ia
the determinatlon of gutlt, must not cnnsider th
punishment provided by the atatute e

, and Couneqneed not eall enurt's attention to euch omieelun:
Moon v. State, 84 O.L.R. 352.

This section and G.C. § 12441 are in parl materle
and effect will be givon to both by construing letter
section as an additional exceptlon to former: nelr.
hlser v. State, 35 O.L.R. 120.

The Provisions of G.C. § 7.3442-9, requiring th
court to state to tho jury that it must not eanslder
the punishment, but that punishment rests with the
judge, are no more mandatory than are the pro-
visions of G.C. 913449-5, requirtng that a)udg-
ment of conviction shall not be revorsed uniese 1t
shall a@lrmat7vely appear from the record that the
accused was prejudiced thereby or was prevenrod
from having a fair trialt Dallison v, State, !t
O.L.A. 96.

The omission of an lnstruction, thot the jury
mtst not consider the punlshtnent, may he prelu-
diced to the rights of the state. but is not to the
detriment or disadvantage of a defeudant charged
with an offense to which such provision nppnea
and he is therefore not prejudiced thereby or pre•
vented from having a fair trlal: Daliison v. State,
11 O.LA. 96.

The provisions of G.C. ¢ 13442•9, reqntring the
court to 5tate to the jury that it must not coneider
tire punishment, but that punishment rests with
the jndge, are no more mandatory than arn the
provisions of G.C. § 13449-6, requiring that a JndY-
mont of conviction shall not be reversed unleee It
shall atiirmativety appear from the record that the
accused was prejudiced thereby or was prevented
from having a fair trial: Blalce v. State, 11
O.L.A. 96.

A charge In crimtnal prosecution that detendant
must "establish" an affirmative defense by greater
weigbt of evidenee is not prejudicial whero, litter
In the charge, the word is quallaed or dedned to be
the preponderance of tho evidence: BeronJi V. 5tnte,
13 O.LA. 123.

It is not prejudicial error for the trial court, In
a firstdegree murder proSCeution, to state In iNr
charga the Punishment for second degree murder
where be also charges the jury not to consldor the
punishment In determining guilt, as required bY
G.C. ¢ 13442-9: Neff V. State, 16 O.L.A. 612.

The court's urging the jury to trY to rcnch ft
verdiet, after the jury has reported they can not
agren is not an additlonal charge in violation et
G.C. § 13442-9: Burnett v. State, 19 O.L.A. 100.

Sf:•c. 13442-10. Whon accused may bd
tried in his absence. A person indicted for s mie-
demeanor, upon request in writing subscribed by
him and entered in the jottrnal, may be tried in
his absence or by the court. No other person
ehall be tried unless personally present, but if tt
person indicted escape or forfeit his reeogniaonee
after the jury is sworn, the trial shall proeccd and
the verdict be reeeived and recorded. If the of•
fense charged is a misdemeanor, judgment and
sentence shall be pronounced as if be were pef-

sonally present, and if a felony, the ease sbnlt be
continued until the accused appears in court, or
is retaken.

HISTORY-113 v. 123 (181), ch. 21, 910, por e1
nnatugonn aectton, aee tormer G. C. @ 180781 n- 1'
® 4ae1) 88 v. 510, S 152.
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TRIAL-(3ENERAL PROVISIONS § 13442-11
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This soction Is the same as former G.C. § 13676.

General Code § 13448-2 provides that when the
aeeused is convicted of murder by confee-

- sion in open court, the court may examine
. witnesses and determins tho degree of the

crime.

Comparative legislation
When presence o# dcfendant required:
A.L.1. Code of Crim. Proc., § 287 et seq.
Ariz. Rev, Code 1928, § 5028.
Cal. Deering's Penal Codo 1931, § 1043.
Fla Comp. Gen. Laws 1927, § 8383.
Idabo Code 1932, § 19-1803.
Ind. Burns' Stat. 1933, § 9-1801.
Iowa Code 1931, § 13806.
Kans. Rcv. St:tt. 1923, § 62-1,411.
Ky. Carroll's Cr. Code 1838,. 1183.
Malne Rev, Stat, 1980, ch. 146, 22.
Mass. ' Gen. Laws 1932, ch. 278, 6.
kIleh. Comp. Laws 1929, § 17296.
Minn. Masan's Gen. Stat. 1927, § 10705.
Mo. Rev. Stat. 1929, § 3665.
Nebr. Comnp. Stat. 1929, § 29-2001_
N.Y. Gilbert's Cr. Code 1938, § 866.
Okla. Stat. 1931, § 7063.

. Ore. Code 1930, § 13-904.
S.Dak. Comp. Laws 1029, § 4821,
Tex. Vernon Comp, Stat. 1928, Cr. Pr., art. 580.
Utah Rev. Stat. 1933, § 10G-88-3.

. Va. Code 1930, § 4894.
W.'Va. Code 1934, § 6191.
Wis, Stat. 1983, 1357.07.

FORM: Entry. Pattereon § 13442-10. -

- ENTRY: Leave to be tried when absont, or by
the court. Wtld No. 1309.

Presence of acctleed and counsel: )Disq Crim.
Law § 321; o•.rua Crinl, Law §§ 110, 112, 119,
604, 678, 912.

- ANNOTATIONS
1. Trial by court
2. Absence of accused

3. -When ludge communicates with
lury

4. -When verdict received -
5. -When motion argued

1. Trial by court
This section does not tnake 1t obligatory upon

the court to try the aceused witbout a jury: Ickes
V. State, 63 O. S. 549, 59 N. E. 233.
-By force of G. C. 4 4528, a mayor of a city in
which there is nopoIIice court has nnal jurisdic-
tian to hear and determine any prosecutlon for a
mlademeanor where the accueed fe not entitled to
a trial by jury: State Y. Borham, 72 O. S. 356, 74
N. D. 220.

A ploa of guilty Is a waiver of a Qrial by 7ury,
and a plea of guilty entered before a mayor hav-
ing complete ,turisdiction in misdemeanors is to be
given the same efYect as in courte of higher juris-
dlotion: Hillier v. State. 5 O. C. C. (N.B.) 245. 16
O: C. D. 777.

- The hear(ng of a motion for a new trial 1e not
a part of the trial. The presence at 4he hearing of
auoh motion of ene cdnvicted of a erime Is not
necessary and lt is error for the trial Judge to
refuse to hear and determine eame on aocount ot
the convtct's absence: Armstrong v. State, 16 C.
G C. (N.S.) 368, 24 O. Q D. 884, -

2. Absence of accused
For pr9sence of aecu9ed at the view of the prem-

toea by the jury, see notes to G. C. § 13442-14.
Whore, pending a trlal upon a crlminal proaeeu-

tion, the accused, being on bail, absconds, it Is
legal to proceed with the case and to roeeive a
verdict of guilty ia hle absence: Fight v- State,
7 0. (Dt. 1) 180.

Where the defondant te on bail, It Is not er1'or
to receive a verdict In hia voluntary absence: WfI.
son V. State, 2 G. S.819.

Whore apereon orrested for violating a village
ordSnance, Is brought before the mayor and the
case adjourned for trial to a certain hour of a
future day, and the accused, being out on bail,
fails to appear at the hour flsod for his trial, such
mayor, in the absence of the acctteed can not try
to convict and sentence him: Truman Y. Walton,
69 O. S. 517, 63 N. E. 57.

If, after the trial of a felony case has been
begun and-before it 19 Bnishod, the accused absent
himself, the trial may continue, after forfeiture of
the recognlsumce, and the verdlet be recelved and
recorded, but sentence can not be pronounced until
the accused is in court, or is retaken: Lieblung T.
State, 18 O. C. C. (N.S.) 179, 22 O. C. D. 673, eub
nomine, Leiblang v. State, 21 O. C. C. (N.S.) 639,
330. C,D, 412,

9. -When judge communicates with jury
Where the .iury have rettred to consider thetr

verdict, tt Is error for tho court, on the return of
jury into conrt, to again instruct them ns to the
law of thu case in the absence of tho accused, whu
is then in jail, even though the defendant'a eoun-

sel Is presont at the giving of such instructions:

Jones v. State, 25 O. S. 208.

During the onforced absence of the ncouaed, 1t
1s error for the iudge tc hold a eonvereation with
the jury which might Snfluence tbeir verdict: Ben-
nett v. State, 10 O. C. C. 84, 4 O. C, D. 129.

The acCusod must be present when the ]ury I.
ealled out to rcport its progross: Bennett V. State,
10 O. C. C. 84. 4 O. C. D. 128.

A ccurt has no right to communicate wiRh the
jury respecting the churge aSter the jury haa ra-
tired, excopt publicly and in the Drosence of Rhe
acoused: Kirk v. State, 14 O. 611; Campbell V.
Beckett, 8 O. S. 210.

A,tudge may state hie recollection of the ovl-
dence of a material witnese when the jury returns
into court and aslcs him to do so: Hulee v. State,
35 O. S. 421.

q, -When verdict received
It is the right of the accused to be present at

the return of the verdict: Sargent v, State, 11 O.
472; Rose v. State, 20 O. 31.

The counse2 of the aecuaed are entitled to a
reasonable opportunity to be present at tbe re•
ceiving of the verdict. But whore the court, after
tha lury agreed, had the eotirthouoe bell rung ia
pursnance of an announcement made at the tlme
the 9ury retlred, and also counsel called, and a
rcasonable time had olapsed for eounsel to appear,
all was done by the court thnt the defendant ar
his counsel IIad a right to expect: Weaver V.
State, 24 O. S. 584.

See, a1so, Cruson V. State, 10 O. S. 259.
It Is not error to omit giving notice to the

prisoner'ecounsel tbat he may be prescnt wbanthe
verdtct 1s to be deBvered by the jury: SutcllCo V.
State, 18 O. 469.

S. -When motion argued
it is no ground for the reversal of a ludgment,

that a motion for a new trial was made, argued,
and overruled in the absence of the prisoner, where
no' objection was made till after sentence: Grlffin
v. State, 24 O. S. 299.

S1.C. 13442-11. Joint trials in felony
cases; exceptions. - When two or more persons
are jointly indicted for a felony, eacept a eapital
offense, they shall be tried jointly unless the court
for good canse shown on application therefor by
the prosecuting attorney or one or more of said
defendantsi order that one or more of said de-
fendants be tried separately.

lIIBTOAR+--113 v, 123 (181), eh. 21, @ 11. For ua
analognns aeetLan, see former G. O. 613677; B. S,
67Sp:1 00 v. 310, g 155; 110 v. 300 (301).
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^ LexisNexis^
LEXSTAT ORC 2941.47

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2009 by Matthew Bender & Company, Inc

a member of tlre LexisNexis Group
All rights reserved.

"** CURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH JULY 16, 2009 ***

*** ANNOTATIONS CURRENT THROUGH APRIL 1, 2009 ***
"** OPINIONS OF ATTORNEY GENERAL CURRP,NT THROUGH JULY 1, 2009 ***

TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2941. TNDICTMENT

PROCESS ON INDICTMENTS

Go to the Ohio Code Archive Directory

ORCAnn. 2941.47 (2009)

§ 2941,47. Summons on indictments against corporations

When an indictment is returned or information filed against a corporation, a suninions commanding the sheriff to
notify the accused thereof, retumable on the seventh day after its date, shall issue on praecipe of the prosecuting
attorney. Such sununons with a copy of the indictment shall be served and retumed in the manner provided for service
of summons upon corporations in civil actions. If the service eannot be made in the county where the prosecution
began, the sheriff may niake service in any other county of the state, npon the president, secretary, snperintendent, clerk,
treasurer, cashier, managing agent or other cliief officer thereof, or by leaviug a copy at a general or branch office or
nsual place of doing business of suclt corporation, witli the person having charge thereof. Sueh corporation shall appear
by one of its officers or by counsel on or before the return day of the sunimons seived and answer to the indictnient or
information by motion, demurrer, or plea, and upon failure to make such appearance and answer, the clerk of the court
of comtnon pleas shall enter a plea of "not guilty." Upon such appearance being made or plea entered, the corporation is
before the court until the case is finally disposed of. On said indictment or inforntation no warrant of arrest may issne
except for individuals wlro may be included in such indietment or informatiou.

HISTORY:

GC § 13438-12; 113 v 123(172), ch 17, § 12; Bureau of Code Revision, Eff 10-1-53.

NOTES:

Related Statutes & Rules
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ORC Ann. 2941.47

Ohio Rulcs

Process: who niay be served, CivR 4.2(F).

Service, how made, CrimR 49(13).

Warrant or summons upon indicttnent or information, CrirnR 9.

Case Notes & OAGs

OFFICER NOT NAMED AS DEFHNDANT.

Page 2

Where the city files a crinrinal complaint against a corporation for violation of the municipal tax code and does not
name the eorporation's president as a defendant, the snbsequent conviction of its president absent formal accusation
violates due process and is consequently void: Cleveland v. Technisort, Inc., 20 Ohio App. 3d 139, 485 N.E.2d 294
(1985).
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LEXSTAT ORC ANN. 2945.12

PAGE'S OIIIO REVISED CODE ANNOTATED
Copyright (c) 2009 by Matthew Bender & Conipany, Inc

a member of the LexisNexis Gronp
Allrights resetved

*** CURREN"f THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH JULY 16, 2009 *"*

*** ANNOTATIONS CURRENT THROUGH APRIL 1, 2009 ***
** OPINIONS OF ATTORNEY GF,NERAL CURRENT THROUGH JULY 1, 2009 ***

TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2945. TRIAI,
TRTALPROCEEDINGS

Go to the Ohio Code Arehive Directory

ORCAnn. Z945.12 (2009)

§ 2945.12. When accnsed may be tried in his absenee

A person indicted for a misdemeanor, upon request in writutg subscribed by hitn and entered in the joumal, may be
tried in his aUsenoc by a juwy or by the coutt No other person shall be tried unless personally present, but if a person
indicted escapes or forfeits his recognizance after the juty is swom, the trial shall proceed and the verdict be received
and recorded. If the ofR:nse charged is a misdetneatior, judgment and scntence shall be pronounced as if he were
personally present. If the offense charged is a felony, the case sliall be continued until the accused appears in court, or is

retaken.

HISTORY:

GC § t3442-10; 113 v 123(181), ch 21, § 10; Bureau of Code Revision. Eff 10-1-53.

NOTES:

Related Statutes & Rules

Ohio Rules

Presence of defendant, CrimR 43.
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ORC Ann. 294512

Comparative Legislation

ABSENCE OF ACCUSED: CA--Cal Pen Code § 1043

FL--Fla_ R. Crim. P. 3.180

IL--725 ILCS § 5/115-4.1

IN--Burns Ind Code Ann. § 35-38-1-4

KY--Ky RCr 8.28

ML--MCLS,¢ 768.3

NY--NY CLS CPL § 110.10

PA--Pa. R. Criin. P. 113

Practice Fomis

Request for Trial in Absentia 1, 16 Ohio Forms of Pleading and Practice Fonn 23:3

ALR

Absence of acensed at rehirn of verdict in felony case. 23 ALR2d 456.

Power to ny, in his absence, one charged with misdemeanor. 68 ALR2d 638.

Case Notes & OAGs
ANALYSIS Gcncrally Conrmencetnent of trial Felonies Misdemeatiors

GENERALLY.

Page 2

Defeudant presented no evidence that his absence when the jury venire was first swom in thwatted a fair and just
hearing. Defendant was preseut for every other stage of the proceedings and his conjecture that perhaps he or his
counsel would have noticed a gesture or an expression on a juror's face to indicate that tlie juror intended to falsify the
oath was not sufficient to show plain error. State v. Hawkins, 2004 Ohio App. LEXIS 790, 2004 Ohio 855, (2004),
reversed w'tthout opinion at 104 Ohio St. 3d 582, 2004 Ohio 7124, 820 N.E.2d 931, 2004 Ohio LEXIS 3074 (2004).

Where defendant left ttte proceedings against him before the juty had been impanelled, the court erred in trying
defendant in absentia: Slate v. Meade, 1996 Ohio App. LE.fIS 1962 (8th Dist. 1996)_

A defendant can waive his right to be present at his trial; the waiver is conditioned upon whether the trial has
already eominenced at the time of defendant's absence from trial: State v. Meade, 1996Ohio App. LEXIS 1962 (8th

Dist. 1996).

COMMENCEMENT OF TRIAL.

A jury trial commences after the jury is impaneled and sworn in the presence of the defendant: State v. Meade, 80

Ohio St. 3d 419, 687 N.E.2d 278, 1997 Ohio LEXIS 3129, 1997 Ohio 332, (1997).
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ORC Ann. 2945.12

FELONIES

Page 3

Revised Code § 2945.72 does not prohibit the trial by the conrt of one accused of a felony where such accused

voluntarily absents himself so that he cannot be fotmd: State v_ Phillips, 34 Ohio App. 2d 217, 299 NE.2d 286 (1972).

MISDEMEANORS.

A peison charged on affidavit with a misderneanor under penalty of imprisonment is entitled by the provisions of
this section to be personally present at the trial, and trial and eonviction in his absence are reversible error: State v.

Wallrer, 108 Ohio flpp. 333, 161 N. E.2d 521 (1959).
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LEXSTAT ORC ANN. 2938.12

PAGE'S OHIO REVISED CODE ANNOTATED

Copyright (c) 2009 by Matthew Bender & Company, Inc
a meinber of the LcxisNexis Group

All rights reserved.

** CURRENT THROUGH LEGISLATION PASSED BY TI-IE 128TH OHIO GENERAL ASSEMBLY AND FILED
***WITH TFIE SECRETARY OF STATE THROUGH JULY 16,2009

*** ANNOTATIONS CURRENT THROUGII APRiL 1, 2009 ***
*** OPTNIONS OF A'PTORNEY GENERAL CURRF,NT THROUGI'I JULY 1, 2009 ***

TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2938. TRIAL -- MAGISTRATE COURTS

Go to the Ohio Code Archive Directory

ORC Ann. 2938.12 (2009)

§ 2938.12. When accused may be tried in his absence

A person being tried for a misdemeanor, either to the corut, or to a jmy, upon rcqucst in writing, subscribed by him,
may, with the consent of the judge or magistrate, be tried in his absence, but no right shall exist in the defendant to be so
tried. If after trial commences a person being tried escapes or departs withont leave, the trial shall proceed and verdict or
finding be received and sentence passed as if he were personally present.

HISTORY:

128 v 97(115). Eff 1-1-60.

NOTES:

Related Statutes & Rttles

Ohio Rules

Presence of defendant, CrimR 43.

ALR

Exclnsion or absence of defendant, peuding trial of criminal case, from courtroom, or from conference between

court and attonieys, during argvnent on question of law. 85 ALR2d 1711.
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ORC Ann. 2938.12
Page 2

Power to try, in his absence, one charged with misdemeanor. 68 ALR2d 638.

Right of accused to be present at suppression hearing or at other hearing or conference between comt and attonieys

concerning evidcntiary questions. 23 ALR4th 955.
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RULE 43. Presence of the defendant

(A) Defendant's presence.

(1) Except as provided in Rule 10 of these rules and division (A)(2) of this rule, the

defendant must be physically present at every stage of the criminal proceeding and trial,
iticluding the impaneling of the jury, the return of the verdict, and the imposition of sentence,
except as otherwise provided by these rules. In all prosecutions, the defendant's voluntary
absence after the trial has been commenced in the defendant's presence shall not prevent
continuing the trial to and including the verdict. A corporation may appear by counsel for all

purposes.

(2) Notwithstanding the provisions of division (A)(1) of this rule, in misdemeanor cases
or in felony cases where a waiver has beetr obtained in accordance with division (A)(3) of this
rule, the court may permit the presence and participation of a defendant by remote
contemporaneous video for any proceeding if all of the following apply:

(a) `fhe court gives appropriate notice to all the parties;

(b) The video arrangements allow the defendant to hear and see the
proeeeding;

(c) The video arrangements allow the defendant to speak, and to be seen and

heard by the court and all parties;

(d) The court makes provision to allow for private communication between the
defendant and counsel.l'he court shall inform the defendant on the record how to, at any
time, communicate privately with counsel. Counsel shall be afforded the opportunity to
speak to defendant privately and in person. Counsel shall be permitted to appear
with defendant at the remote location if requested.

(e) The proceeding may involve sworn testimony that is subject to cross
examination, if counsel is present, participates and consents.

(3) The defendant may waive, in writing or on the record, the defendant's right to be
physically present under these rules with leave of court.

(B) Defendant excluded because of disruptive conduct. Where a defendant's conduct
in the courtroom is so disruptive that the hearing or trial cannot reasonably be conducted with
the defendant's continued physical presence, the hearing or trial may proceed in the defendant's
absence or by remote contemporaneous video, and judgment and sentence may be pronounced as
if the defendant were present. Where the court determines that it may be essential to the
preservation of the constitutional rights of the defendant, it may take such steps as are required
for the communication of the courtroom proceedings to the defendant.

[Effective: July 1, 1973; amended effective July 1, 2008.]
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Staff Note (July 1, 2008 amendments)

Rule 43 is amended so that in misdemeanor cases and in felony cases where the defendant has
waived the right to be present, the "presence" requirement can be satisfied either by physical presence or
presence by video teleconferencing. Advances in video teleconferencing technology have enabled courts
to save considerable expense by conducting proceedings by video teleconferencing while still preserving
the rights of the defendant.

In order to ensure that the defendant's rights are protected, any proceeding conducted through
video teleconferencing must meet certain requirements: the defendant must be able to see and hear the
judge, the judge must be able to see and hear the defendant, and the defendant must have the ability to
communicate confidentially with his or her attorney. Furthermore, presence by video teleconferencing is
permitted under limited circumstances involving sworn testimony. Counsel must be present and must
consent to the use of video teleconferencing. Contemplated in this type of hearing is a miscellaneous
criminal proceeding such as probation revocation, protection order hearing or bond motion.
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