3299096v2

IN THE SUPREME COURT OF OHIO o

CITY OF CLEVELAND,
Appellant,
V.

WASHINGTON MUTUAL BANK,

Appellee.

T
G,

Case No. 09-0441 Cls

Discretionary Appeal from the
Cuyahoga County Court of Appeals,
Eighth Appellate District :
(Court of Appeals Case No. 91379)

MERIT BRIEF OF APPELLEE WASHINGTON MUTUAL BANK

Nelson M. Reid (0068434)
Viadimir P. Belo (0071334)
(Counsel of Record)
BRICKER & ECKLER LLP
100 South Third Strect
Columbus, Ohio 43215
Telephone: (614) 227-2300
Fax: (614) 227-2390
E-mail: nreid@bricker.com
vbelo@bricker.com

and

Benjamin D. Carnahan (0079737)

Shapiro, Van Ess, Phillips & Barragate, LLP
4805 Montgomery Road, Suite 320
Cincinnati, Ohio 45212

(513) 396-8100 - Phone

(847) 627-8805 Fax

E-mail: bearnahan@l.OGS.com

Counsel for Appellee,
Washington Mutual Bank

P

ROBERT J. TROZZI, DIRECTOR OF LAW
Karyn J. Lynn (0065573)

(Counsel of Record)

City of Cleveland, Dept. of Law

601 Lakeside Avenue, Room 106

Cleveland, Ohio 44114-1077

Telephone: (216) 664-4304

Fax: (216) 420-8291

E-mail: klynn@city.cleveland.oh.us

Counsel for Appellant, City of Cleveland

RICHARD CORDRAY (0038034)
OHIO ATTORNEY GENERAL
Benjamin C. Mizer (0083089)

(Counsel of Record)

Solicitor General of Ohio

Alexandra T. Schimmer (0075732)
Chief Deputy Solicitor

30 E. Broad Street, 17th Floor
Columbus, Ohio 43215

Telephone: (614) 466-8980

Fax: (614) 466-5087
benjamin.mizer@ohioattorneygeneral.gov
Counsel for Amicus Curiae,

Ohio Attorney General Richard Cordray



31299096v2

TABLE OF CONTENTS

Page
TABLE OF CONTENTS.....oe oottt s e an s e e ans s aas e sa s enn e i
TABLE OF AUTHORITIIS ..ot sbe b stes e enn s e e ene e sbane s ii
INTRODUCTION ...ttt rc s st ea e ss s snseas s nma b e bbb s s s ten st an st nn s r e 1
APPELLEE’S STATEMENT OF THE CASE AND FACTS ..o, 2
ARGUMENT Lot v st es v be s er s b ae e s eabaae s se s s s aea b aeas b a bbb en s e b s 5
1. Appellee’s Response to Proposition of Law No. H: R.C. 2941.47 Does Not Apply
To Prosecutions Initiated By Complaint or Authorize a Corporate Criminal
Defendant To Be Tried In AbSentia. ... i)
A. R.C. 2941.47 Does Not Apply To Prosecutions Initiated By Complaint. .............. 7
B. Regardless of the Charging Instrument Used, R.C. 2941.47 Does Not
Authorize a Corporation Defendant to be Tried In Absentia.......ccovviviicicnnnne 11
C. The Service And Pleading Requirements Have Not Been Met In This
CASC. ittt et e b b e a st s st b bR e eana s 15
iL Appellee’s Response to Proposition of Law No. ITI: Because R.C. 2941.47 Does
Not Allow a Trial In Absentia, It is Appropriate to Consider R.C. 2938.12, R.C.
2945.12, and Crim.R. 43 To Determine Whether a Corporate Defendant Can Be
Tried In Absentia for a Misdemeanor. ... e 17
A, Criminal Rule 43 Does Not Enlarge a Substantive Right and is Therefore
APPLCADIE HEIC. oot ccr e n e r e et 18
B. R.C. 2941.47 is Not a “Specific” Statutc That Governs The Instant Case
Because It Does Not Expressly Allow a Corporation to be Criminally
Tried Tn ADSENLIA. .ocvovevreires et sttt s e s e reane 22
1. Giving Effect To Both Statutes Does Not Justify A Trial In
ADSCIIHIA. coveeeiieiee ettt 23
2 R.C. 2941.47 is Not a “Specific” Statute That Controls Over R.C.
2938121 et p e e s raenes 24
HI.  The Amicus Curiae’s Separate Arguments Do Not Support Reversal of the Court
Of Appeals” JUAZIMIEINL, ......veeverieereieiriee et ee e sst e et e rasetassnsnsennsssrersnanons 26
CONCLUSTON ..o ctere e eee e resame e a e e stee s as s sa s e s e srsshns b ea s sbessensaanstareessabaassnnsanarenes 29
CERTIFICATE OF SERVICE ...ttt en b st eas e e snan s s snsn s 30
i



3299096v2

TABLE OF AUTHORITIES

Page
CASES
Cater v. Cleveland (1998), 83 Ohio St.3d 24 .o 25
Cleveland v. Ely (1963), 174 Ohio St. 403 ... 9
Crosby v. United States (1993), 506 U.S. 255, 113 S.Ct. 748, 122 LEd.2d 25 .o 24
Digz v, United States (1912), 223 U.8. 442, 32 S.CL 250 s 21,24
Henrich v. Hoffman (1947), 148 Ohio St 23 14
Hughes v. Registrar, Ohio Bureau of Motor Vehicles (1997), 79 Ohio St.3d 305 e 22
In re Weiland, 89 Ohio St.3d 535, 2000-0Ohio-233 ... 11
Kentucky v. Stincer (1987), 482 U.S. 730 .o 5,20, 25
Limav. Ward (1966), 8 Ohio APP.2d 177 oottt 9
Miami Cty. v. Dayton (1915), 92 Ohio St. 215 .o 21
Proctor v. Kardassilaris, 115 Ohio St.3d 71, 2007-Ohio-4838....coooviiiiiiiiiiree e 19
State ex rel. Birdsall v. Stephenson (1994), 68 Ohio St.3d 353 20
State ex rel. Carter v. Wilkinson (1994), 70 Ohio St.3d 65 ... 15,19
State ex rel. Cleveland Elec. Iilum. Co. v. Euclid (1959), 169 Ohio St. 470 ..o 14
State v. Conyers, 87 Ohio St.3d 246, 1999-Oh10-00 ...ccooiiriiiici e 14
State v. Davis, 116 Ohio St.3d 404, 2008-OR10-2 ..ot 5
State v. Foley (Dec. 22, 1982), Hamilton App. No. C-820095, 1982 WL 9260 ......ocrvcervciininnn, 9
State v. Gundlach (1960}, 112 Ohio AppP. 471 i e 9
State v. Heyden (1992), 81 Ohio App.3d 272 oo 20
State v. Hill (1995), 73 Ohio St.3d 433t s 20
State v. Meade (1997), 80 Ohio St.3d 419 . ..o 20,21, 25
State v. Nichols (Aug. 21, 1989), 12th Dist. App. No. CA89-01-001, 1989 Ohio App.
LEXIS 3234 oot teieeeeens e e s s e seesrss s sbanssasa s sa s ras e ph bt e as e s bn R ekt e b e s e s bbb 21
State v. Ross (1973), 36 Ohio App.2d 185 .. e 9

il



3299096v2

State v. Whitt (1964), 3 ORI0 APDP.2A 278 oo ooeoeseoeseeeeeseeeseeeseeseesssssseeeeecereeesssse et s resessores 9

Tokles & Son, Inc. v. Midwestern Indmn. Co. (1992), 65 Ohio St3d 621 ..o 28
Toledo v. Cousino (Nov. 23, 1984), Lucas App. No. L-84-103, 1984 WL 14423 ... 9
Village Condominium Owners Assn v. Monigomery Cty. Bd. of Revision, 106 Ohio St.3d

223, 2005-0OR0-403T oo e e e e s 25
Walden v, State (1989), 47 Ohio St.3A 47 oo e 13
STATUTES
LS T U 3 SO OOV O OO OO SURR P TUPPPON 23,24,25,26
O 1 U OOV OSSOSO OO OO O OO SPI ISP PPOSPTPTOTOT: 17,28
RUC. 2935.17(B) crveirereeeeeeereetrm et e ereeeesreasasene et st sas s st s eas smeer o esababses s banes b s e n et s 10
R, 2038, 12 it crre e e b e b e s e e e e bt s e n bt ea s e ae e R e ra e e s passim
RuCLZOAT.02T oot me s ev s bbb e st bas et ee s st st reenn e e e pr e br s s e bs s s as o b e s e ke an ekt e ba b e aaesrntenten 11
RouC. 204 35 ettt st e s e saEf e e st a e b e ea e as e nR ettt e passim
S O B o DO OO U OO VORI PP passim
RuC. 2045.17 oottt ettt a et e e st et e s e et s e e e nr e e ar e st kRe bt e aa e e e a e e anan e e e nenas passim
CIV.RL AL2{1Y toeetiieerireverie sttt bt b e b e et ra b e s e r b en LS eeRes bR et Rt s 15
(0551 o+ 0 LU O U U OO TSP UL PR OO PP passim
CrIMLRL A30AN T oot te e e e et eb e e seste e e mes s e ea b r s ea s s s anes s e asa b e snansranna e st satenn 17,18
CriMLRL A30AN3) ceeeiir et re s e et st e e e sa e et r e e e st et 17,18
CIIMLRL 43(B) trereererieeeietese e ieetreiesies s e e s s seeesen e e s s steraes s bR se st s R s e st e ba e anaesRn e et sia s enas 17
L5} T S U OO PPO P O PP OSSOSO 27
L0 a1V L ) O O OO U PO OO UU OO SOOI RIS IO PPISP PO 27
CONSTITUTIONAL PROVISIONS _
Section 10, Article 1, Ohio CONSHIION ...vvvveevrreriere it cabe s e 5,20
Section 5(B), Article TV, Ohio CONStIIION ...c.covvrrrerrer ettt ies s rarr e 18

ili



3200006v2

INTRODUCTION

This Court and the United States Supreme Courl have recognized the right of a criminal
defendant to be present at all critical stages of the prosecution proceedings, including the trial
itself. In this case, Appellant City of Cleveland obtained a misdemeanor conviction in the
Cleveland Municipal Court against Appellee Washington Mutual Bank (“Washington Mutual™)
for housing code violations after a trial at which neither a representative of Washington Mutual
nor its counscl was present.

Even though a trial in Washington Mutual’s absence was not authorized by Ohbio
Criminal Rule 43, R.C. 2938.12, or R.C. 2945.12—provisions that speak specifically to the
circumstances under which a defendant may be tried in absentia—the municipal court proceeded
in absentia based upon R.C. 2941.47. But even though R.C. 294147 speaks to criminal
prosecutions of corporations, it does not specifically authorize a trial in absentia for a municipal
court prosecution of a misdemeanor complaint. In vacating Washington Mutual’s conviction, the
Eighth District Court of Appeals reached the unremarkable conclusion that the municipal court
overstepped its authority by proceeding with the trial in the defendant’s absence when R.C.
2941.47 provided no authority for doing so.

In this appeal, the City and the Attorncy General (as amicus curiae) ask this Court to
interpret R.C. 2941.47 in a manner that would be nothing short of making law by judicial fiat.
To boot, they ask this Court to do so in a case in which the record calls into serious question
whether Washington Mutual was ever validly served with the criminal summons that started this
casc. While the City may find it desirable to case its own burden of pursuing corporations
criminally for housing code violations in its jurisdiction, it is not the role of this Court to help the
City’s cause by rewriting a criminal statute to say something it does not say. This Court should

reject the City’s propositions of law and affirm the court of appeals’ judgment.
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APPELLEE’S STATEMENT OF THE CASE AND FACTS

This case arises out of Washington Mutual’s criminal conviction for a Cleveland
municipal housing code violation after the trial court allowed Washington Mutual to be tried in
abscntia.

On February 7, 2007, Cleveland Housing Inspector Lori A. Williams filed a sworn
misdemeanor complaint against “Washington Mutual ¢/o CSC-Lawyers Inc. Ser.” (Municipal
Court Record (“R.”) 2.) The complaint alleged a failure to comply with a 2006 notice of housing
code violations. (R. 2, R. 3.) The municipal court issued a summons, commanding the named
defendant to appear at the Cleveland Municipal Court, Housing Division, on May 1, 2007. (R.
2.) The summons was addressed to “Washington Mutual ¢/o CSC-Lawyers Inc. Serv.” at “50
Broad Street, Suite # 1800, Columbus, Ohio 43215.” (R.2.) The record contains a United States
Postal Service return receipt indicating that the summons was received “by Deanne Kessler™ at
that address on February 12, 2007. (Id.) There is no indication m the record, however, that
Washington Mutual actually has a statutory agent at that address.

In a “Judgment Entry” dated November I, 2007, the trial court noted that “the defendant
failed to appear” at the May 1, 2007 hearing indicated in the summons. (R. 6.) In its Entry,
which was captioned “City of Cleveland vs. Mutual Corp. Service Washington,” the trial court
also foreshadowed its intent to convene a trial in absentia—

When an organization, served with notice of the criminal charges, fails to
appear to answer the charges, the Clerk of Court is required to enter a plea of “not
guilty” on the corporation’s behalf. R.C. 2941.47. According, the prosecution
may try its case against the defendant in absentia. If the Court concludes that the

defendant is guilty, the Court may enter such a finding, and proceed to sentencing
and execution. Id.

In this case, the defendant has been served, and has failed to appear and
plead. Therefore, the Clerk is required to enter a not guilty plea on the
defendant’s behalf,

(R.6.)
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In that same Entry, the court set a trial date for November 26, 2007. (Id.) It did not,
however, serve the Entry until November 9, 2007, a mere 17 days before the noticed trial date.
(Id.) The certificate of service on the Entry recites that Entry was served by regular U.S. mail on
three parties purporting to be the “Defendant and its Representative(s),” one of which was the
“Washington Mutnal Corporation Service Co.” at the 50 West Broad Street address in
Columbus. (Id.)

At the November 26, 2007 hearing, the trial was continued after Attorney Romi T. Fox
purported to enter an appearance on behalf of Washington Mutual when she appeared for the
court’s “in absentia docket” (R. 10.)) Though the record contains no written notice of
appearance, Attorney Fox later filed a “Motion To Withdraw As Counsel,” which indicated that
Ms. Fox was not authorized to enter an appearance on Washington Mutual’s behalf. (R. 10.)
Ms. Fox’s motion did not indicate whether Washington Mutual had been formally served with
the criminal complaint. (Id.) The motion did, however, attach exhibits establishing that
Washington Mutual no longer owned the property that was the subject of the housing code
violations alleged in the criminal complaint. (See Exhibits attached to R. 10.) In fact,
Washington Mutual owned the subject property for less than one year. (Sceid.)

The nmunicipal court did not formally grant Attorney Fox’s motion to withdraw until the
day of trial, when it orally granted the motion from the bench. (Tr. 2.) There is no indication in
the record, however, that Attorney Fox appeared in the case following the filing of her motion to
withdraw. Consistent with the conclusion that Attorney Fox did not appear again (and that she
was deemed to have withdrawn from the case), the municipal court filed a judgment entry on

January 18, 2008, ordering that the case was “to be placed on absentia [sic] docket.” (R. 11.)
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Eventually, on February 11, 2008, the municipal court filed an entry ordering the clerk of
court to re-issue a summons on the criminal complaint. (R. 14.) The re-issued summons was
again sent to “Washington Mutual Corp. Service, 50 Broad Street, Suite 1800, Columbus, Ohio
43215” and ordered Defendant “Washington Mutual Corp. Service” to appear for trial on March
3,2008. (R. 15.) There is no indication in the record that Washington Mutual Bank was served
with this summons. Indeed, at the court of appeals, Washington Mutual represented that it did
not have a statutory agent at that address. (See Reply Brief of Defendant-Appellant, filed in
court of appeals on Aug. 21, 2008, at p. 3.) A search of the Ohio Secretary of State’s website
showed that the address on the summons was the address of the statutory agent for “Washington
Mutual Finance, Inc.,” which merged out of existence in 2004 and, in any event, was not the
same entity as Appellee Washington Mutual Bank. (Id.)

When Washington Mutual failed to appear on the court-ordered hearing date of March 3,
2008, the trial court issued a capias and set thé matter for trial on April 7, 2008. (R. 17, 18.)
This time, the court’s Judgment Entry listed the defendant as “Washington Mutual Corporation”
in the caption. (R.18.) In its Judgment Entry, the municipal court again ordered a representative
of the Clerk of Court to appear for the trial for the purpose of entering a plea of “not guilty” on
behalf of the defendant. (1d.)

When Washington Mutual did not appear on April 7, 2008, the trial court ordered the
City Clerk to enter a “not guilty” plea on its behalf and proceeded with a trial in absentia. (Tr.
2.) Washington Mutual was convicted of the alleged housing code violations and was fined

$100,000. (Tr. 12; R. 19,20.) At the time of its conviction in absentia, Washington Mutual was
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not the owner of the subject property and the property was not in violation of the City’s housing
code. (See Tr. 10-12.)"

On appeal, the Eighth District Court of Appeals unanimously vacated the conviction,
finding that there was no statutory authority for the trial court to enter a pica on Washington
Mutual’s behalf or to proceed with a trial in abscntia. Id. at Y 7-11. The City sought a
discretionary appeal in this Court. This Court granted review on the City’s Propositions of law II
and 111, both of which relate to the question of whether there was statutory authority for the trial
court to conduct a criminal trial in absentia.

ARGUMENT

Tt is well settled that a eriminal defendant has a fundamental right to be present at all
critical stages of his criminal trial. State v. Davis, 116 Ohio St.3d 404, 2008-Ohio-2, at § 90,
citing Section 10, Article I, Ohio Constitution; Kentucky v. Stincer (1987), 482 U.5. 730, 745.
The Appellant City and the Attorney General, as Amicus Curiae, ask this Court to decide that
there is a different rule if the criminal defendant is a corporation. They ask this Court to find that
the General Assembly, in R.C. 2941.47, has authorized corporations to be tried in absentia it the
corporation has not responded to a criminal summons. (App. Br., at 8-9; Amicus Br., at 5.)

Tn their zeal to use the trial in absentia as a tool in the prosecutorial toolbox of
municipalities trying to enforce criminal code provisions against corporations, the City and the
Attorney General have glossed over the language of the very statute upon which they rely. The
arguments made by the City and the Attorney General rest on the premise that R.C. 2941.47

authorizes corporations to be tried in absentia; relying on this assumption, they attack the court

! [nterestingly, just four months after it filed the criminal complaint in this case, the City of
Cleveland had certified that no code violations had existed on the subject property within two
years prior to June 6, 2007. (See Certificate of Disclosure Application for Transferring
Residential Property, copy attached to Reply Brief of Washington Mutual Bank filed in Court of
Appeals.)
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of appeals’ decision as imposing an improper limitation upon that statutory authorization. But
R.C. 2941.47 contains no language that would allow a corporation to be criminally tried without
being present, at least through its counsel. And because the City’s (and Attorney General’s)
arguments rely on a faulty premise about what R.C. 2941.47 allows, neither of the City’s
propositions of law can be a correct statement of Ohio law.

Simply put, the court of appeals’ central holding was correct—R.C. 2941.47 did not
authorize Washington Mutual to be criminally tried in absentia. In imploring this Court to find
otherwise, the City is asking for nothing less than this Court to rewrite the statutory language.
This Court should reject the City’s propositions of law and affirm the judgment of the court of
appeals.

L Appellee’s Response to Proposition of Law No. I1: R.C. 2941.47 Does Not Apply To

Prosecutions Initiated By Complaint or Authorize a Corporate Criminal Defendant

To Be Tried In Absentia.

The City contends that R.C. 2941.35 “and the rules of statutory construction” compel a
conclusion that trying a corporate criminal defendant in absentia for a misdemeanor is permitted
by operation of R.C. 2941.47. (Appellant’s Brief, at 1.) The court of appeals found no such
authority in the criminal statutes or Ohio’s criminal rules and further found that R.C. 2941.47
does not apply anyway because the City prosecuted Washington Mutual by complaint and the
statute plainly applied only to prosecutions initiated by indictment or information.

In reversing Washington Mutual’s conviction in this case, the court of appeals observed
that R.C. 2941.47 did not apply to misdemeanor offenses prosecuted by complaint because the
statute only referenced prosecutions by “indictment or information.” 2008-Ohio-6956, at T 8.
Accordingly, the court of appeals found that R.C. 2941.47 did not provide statutory authority for

trying a corporation in absentia for a criminal offense. And finding no other criminal statute or



3299086v2

rule that allowed a trial in absentia, the court of appeals had no choice but to vacate Washington
Mutual’s conviction. Id. at 9 11.

T111e City contends that the courl of appeals erred when it “failed to consider O.R.C. §
2941.35 and its affect [sic] on O.R.C. § 2941.47.” (Appellant’s Brief, at 4.) The City contends
that R.C. 2941.47 should be read “in pari materia™ with R.C. 2941.35, which generally provides
that laws as to the “form, sufficiency, amendments, objections, and exceptions to indictments
and as to the service thereof” apply equally to misdemeanor prosccutions commenced by
affidavit or otherwise. The City’s argument lacks firm legal foundation, however, as it rests on
the flawed premise that R.C. 2941.35 is relevant to the issue before the Court, as well as the
equally flawed premise that R.C. 2941.47 allows for a trial in absentia in the first place.

A. R.C. 2941.47 Does Not Apply To Prosecutions Initiated By Complaint.

The starting point for any analysis of the City’s propositions of law begins with R.C.
2941.47, which the City relies upon as the paramount authority for having tricd Washington
Mutual in absentia. R.C. 2941.47 states:

When an indictment is returned or information filed against a corporation,
a sumumons commanding the sheriff to notify the accused thereof, returnable on
the seventh day after its date, shall issue on praecipe of the prosecuting altorney.
Such summons with a copy of the indictment shall be served and returned m the
manner provided for service of summons upon corporations in civil actions. If the
service cannot be made in the county where the prosecution began, the sheritt
may make service in any other county of the state, upon the president, secretary,
superintendent, clerk, treasurer, cashier, managing agent, or other chief officer
thereof, or by leaving a copy at a general or branch office or usual place of doing
business of such corporation, with the person having charge thereof. Such
corporation shall appear by one of its officers or by counsel on or before the
return day of the summons served and answer to the indictment or information by
motion, demurrer, or plea, and upon failure to make such appearance and answer,
the clerk of the court of common pleas shall enter a plea of “not guilty.” Upon
such appearance being made or plea entered, the corporation is before the court
until the case is finally disposed of. On said indictment or information no warrant
of arrest may issue except for individuals who may be included in such indictment
or information.
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(Emphasis added.)

As evidenced by the langunage emphasized above, R.C. 2941.47 applies only to
prosecutions commenced by indictment or information. Based on this textual limitation, the
court of appeals found R.C. 2941.47 inapplicable because Washingion Mutual was charged by
complaint and not by indictment or information. 2008-Ohio-6956, at Y 8. Accordingly, the court
of appeals concluded that R.C. 2941.47 did not vest the trial court with authority to enter 2 plea
on behalf of Washington Mutual or to allow Washington Mutual to be tried in its absence.

Undaunted by this textually sound statutory interpretation by the court of appeals, the
City crafts an “in pari materia” argument based upon R.C. 2941.35. The City argues that R.C.
2041.35 cxtends “statutes that on their face apply only to prosecutions by indictment or
information” to misdemeanor prosccutions. (Appellant’s Brief, at 2.) R.C. 2941.35, which
applics to misdemeanor prosecutions, provides— |

Prosccutions for misdemeanors may be instituted by a prosecuting
attorney by affidavit or such other method as is provided by law in such courts as

have original jurisdiction in misdemeanors. laws as to form, sufficiency,

amendments, objections, and exceptions fo indictments and as to the service

thereof apply to such affidavits and warrants issued thereon.
(Emphasis added.)

The City emphasizes the last sentence of R.C. 2941.35 as the key (o its proposition of
Jaw, citing numerous decisions in which Ohio courts applied R.C. 2941.35 to test the sufficiency
of, amendments to, or objections to charging instruments such as complaints or affidavits using
the same rules applicable to indictments. (Appellant’s Brief, at 2-3.) Because R.C. 2941.35

applies these laws to misdemeanor prosecutions, the City jumps to the conclusion that R.C.

2941.47 must apply to the misdemecanor prosecution of a corporation initiated by complaint.
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The City’s reliance on R.C. 2941.35 is misplaced. If the issuc in this case were mercly
the sufficiency or validity of the City’s complaint against Washington Mutual, then R.C. 2941.35
might have some relevance to this Court’s analysis. Indeed, all of the cases cited by the City in
support of its argument for R.C. 2941.35"s applicability deal with cither (1) the sufficiency of a
charging affidavit or c(m'l}f)lain’t,2 (2) the timeliness of a defendant’s objections to a charging
affidavit,’ (3) the validity of an amendment to a criminal complaint,4 or (4) the effect of a
variance between the name of a person specitied in a complaint and the evidence at trial” (Sce
Appellant’s Brief, at 2-3 and tns. 4-10.) Thus, on the issue of how to test the “form, sufficiency,
amendments, objections, and exceptions” to misdemeanor complaints, statutes applicable to
indictments and informations apply.

The issue before this Court is not, however, related to the matters described in R.C.
2941.35. Tt is one thing to apply the test applicable to an indictment to test the sufficiency of a
misdemeanor affidavit or complaint. But it is an entirely different matier to say that a statute
prescribing the court’s authority in prosecutions by indictment or information applies equally to
prosecutions initiated by complaint when the statute does not specify such equal application. In
other words, though R.C. 2941.35 would precsumably be applicable if this Court were testing the
validity of the criminal complaint against Washington Mutual, the statutc does not inform the
very different issue of the court’s authority to enter a plea on behalf of a defendant or to proceed

to trial in absentia upon a defendant’s non-appearance for trial,

2 Lima v. Ward (1966), 8 Ohio App.2d 177, 178; State v. Whitt (1964), 3 Ohio App.2d 278, 282;
Siate v. Gundlach (1960), 112 Ohio App. 471, 474; State v. Foley (Dec. 22, 1982), Hamilton
App. No. C-820095, 1982 WL 9260.

I Cleveland v. Ely (1963), 174 Ohio St. 403, 404.

* Toledo v. Cousino (Nov. 23, 1984), Lucas App. No. L-84-103, 1984 WL 14423; State v. Ross
(1973), 36 Ohio App.2d 185, 206.

*1d.
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Thus, even if the Court accepts the premise that the City validly commenced the criminal
action against Washington Mutual by complaint, Washington Mutual’s conviction in this case
cannot be valid unless there was some statute or rule that authorized a trial in Washington
Mutual’s absence. And by its very terms, R.C. 2941.47 does not provide such authority in
misdemeanor prosecutions commenced by complaint. Simply stated, R.C. 2941.35 does not
inform the issue of whether Washington Mutual was properly tried in absentia.

The City’s brief also goes to great lengths to establish that a misdemeanor “complaint” is
substantively equivalent to a charging “aftidavit” and that there is no valid reason to distinguish
between the two for purposes of applying R.C. 2941.35. (See Appellant’s Brief, at 3-4.} The
City might be raising this issue in recognition of the fact that the Complaint in this case did not
technically comply with R.C. 2935.17(B), which describes the form of a complaint that would be
sufficient under Ohio law. R.C. 2935.17(B) prescribes that a complaint be signed by the
prosecuting attorney or city director of law, something that was rof done in this case. (See R.2.)
Regardless of the City’s reason for raising this issue, the argument is of no relevance to the
instant case.

The dispute in this case does not center upon whether the complaint in this case was
equivalent to a charging “affidavit.” Rather, the dispute focuses on (among other issues) whether
R.C. 2941.47 applies to a prosecution commenced by complaint when the statute, by its express
terms, applies only to the procedurc and authority of the court in criminal prosecutions
commenced by indictment or information against a corporation. Whether commenced by
“complaint” or “affidavit,” R.C. 2941.47 does not apply.

The more relevant issue would be whether a complaint is the functional equivalent of an

indictment or information; if it were, the City might have an argument that R.C. 2941.47 could

10
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apply to misdemeanor prosecutions commenced by complaint. But cven this argument fails.
The General Assembly has made the policy choice to limit the procedure described m R.C.
2041.47 to prosccutions that have the imprimatur of a grand jury (i.e., indictment) or the
prosecuting attorney (i.e., information).® If the General Assembly had meant to include
prosecutions initiated by complaint in a municipal court to be within the scope of R.C. 2941.47,
it conld have easily done so by cnacting the appropriate language. Yet, the General Assembly
enacted no such language in R.C. 2941.47, which provides a strong indication that the legislature
did not intend to allow municipalities generally to prosecute corporations for violations of local
criminal ordinances.

The City offers no reason why this Court should ignore the plain statutory language and
substitute an alternative public policy view under the guise of statutory interprctation. See In re
Weiland, 89 Ohio St.3d 535, 538, 2000-Ohio-233 (refusing to engage in the “subterfuge” of
judicially crafting public policy “under the guise of statutory interpretation”). The court of
appeals correctly found R.C. 2941.47 inapplicable in this case.

B. Regardless of the Charging Instrument Used, R.C. 2941.47 Does Not
Authorize a Corporation Defendant to be Tried In Absentia.

R.C. 2941.47’s limitation to prosecutions by indictment or information is not the only
reason that the City’s proposition of law is flawed. Regardless of the charging instrument used
to initiate prosecution of a corporation, a reading of R.C. 2941.47 belies the meaning that the
City gives it. In other words, even if this Court were to agree with the City that R.C. 2941.47

applies to a prosecution initiated by complaint (and not just to prosecutions by indictment or

¢ See R.C. 2941.021 (stating that “[ajny criminal offense not punishable by death or life
imprisonment may be prosecuted by information filed in the common pleas court by the
prosecuting attorney”).
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information), Washington Mutual’s conviction in absentia remains legally infirm and properly
vacated by the court of appeals.

The City’s arguments rest on the premise that R.C. 2941.47 allows a corporation to be
tried in absentia. The Amicus Brief of the Attorney General likewise posits that the “plain
language of R.C. 2941.47 authorizes corporate trials in absentia” for misdemeanors. (Amicus
Brief, at 3.} Nowhere in R.C. 2941.47’s text, however, does it state that a corporation may be
tried in absentia. The statute only states that a “clerk of the common pleas court” shall enter a
plea of “not guilty” upon a corporation’s failure to appear and that, upon that plea, the
corporation is “before the court until the case is finally disposed of.”

Without explanation, much less authority, the City (as well as the Attorney General)
interprets “finally disposed of” to be synonymous with an authorization of a trial in absentia.
But if the legislature had truly intended to authorize corporations to be tried in absentia under
R.C. 2941.47, it could have easily enacted language that said so expressly. There is no doubt
that the General Assembly knew how to specify that intent. Indeed, in other statutes, the General
Assembly has specifically detailed the circumstances and process under which an accused may
be tried in his absence. Sce R.C. 2945.12 (stating that an accused “may be tried in his absence™
upon request in writing or when accused escapes or forfeits recognizance); R.C. 2938.12
(describing similar circumstances under which an accused may be tried “in his absence™ for a
misdemeanor in courts inferior to the common pleas court). It makes no logical sense for the
General Assembly to have intended that a corporation be tried in absentia without including
express language to that effect in R.C. 2941.47 when the General Assembly has demonstrated
clsewhere in the Revised Code that it knows how to enact appropriate language to reflect that

intent. Cf. Walden v. State (1989), 47 Ohio St.3d 47, 53 (declining to infer a “clear and
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convincing” standard of proof in a statute absent cxpress language to that effect when the
legislature knew how to specify that standard, as evidenced by other statutes expressly providing
that standard).

The predecessor statutory enaciments that became R.C. 2941.47 and R.C. 2945.12 further
undermine the City’s assumption that R.C. 2941.47 allows a trial in absentia. Both statutes have
their roots in the General Code and were, in fact, enacted as part of the same legislative act to
revise and codify the Code of Criminal Procedure in 1929. See Am. S.B. 8, 113 v. 123 (1929).
Specifically, R.C. 2941.47 and R.C. 2945.12 were previously codified as Sections 13438-12 and
13442-10, respectively, of the General Code. 1d. at 172, 181. The General Assembly later
reenacted both statutes when the Revised Code replaced the General Code in 1953.

Significantly, the 1953 enactment of R.C. 2941.47 changed the language of GC 13438-
12, which had previously covered the topic of criminal summons on indictments against
corporations. Though GC 13438-12 was similar to R.C. 2941.47, it had stated expressly that
after a court clerk entered a plea of “not guilty” on behalf of a corporation that had failed to
appear in response to a summons to answer to an indictment of information, “the corporation
shall be deemed thenceforth continuously present in court until the case is finally disposed of.”
(Emphasis added.) Am. S.B. 8, 113 v 123, at 173. In R.C. 2941.47, however, the General
Assembly did not carry over the “continuously present” language. Even assuming that a
corporation could be tried in absentia under the old General Code provision (a question that this
Court need not answer), the change in language to R.C. 2941.47’s current form is strong
evidence that R.C. 2941.47 does not allow a trial in absentia.

It is a basic presumption in statutory construction that the General Assembly is not

presumed to do a vain or useless thing. State ex rel. Cleveland Elec. Hllum. Co. v. Euclid (1959),
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169 Ohio St. 476, 479. Thus, when statutory language is amended, the legislature has made the
amendment to accomplish some definite purpose. See id. The legislature has twice enacted R.C.
2041.47 and 2945.12 at the same time, with the second enactments of each resulfing in
noticeably different language from one another—R.C. 2945.12 expressly provides for a trial in
absentia under certain circamstances while R.C. 2941.47 does not. The conspicuous removal of
the “continuously present” language from R.C. 2941.47 must have had purpose and must be
given effect. Given the legislature’s awareness of R.C. 2945.12, the omission of language in
R.C. 2941.47 to specifically allow a court to hold a criminal trial in the accused corporation’s
absence is conclusive evidence that R.C. 2941.47 provides no such authority.

The later enactment of R.C. 2938.12 also informs the analysis and cuts against the City’s
argument. For purposes of statutory construction, the General Assembly is presumed to be
aware of previously enacted statutes. See State v. Conyers (1999), 87 Ohio St.3d 246, 250,
1999-Ohio~60, citing Henrich v. Hoffman (1947), 148 Ohio St. 23, 27. Thus, when the General
Assembly enacted R.C. 2938.12 in 1960, it is presumed to have been aware of the language
contained in both R.C. 2945.12, which includes express language allowing a trial in the
defendant’s absence, and R.C. 2941.47, which does not. The General Assembly included
language similar to R.C. 2945.12 when it cnacted R.C. 2938.12, stating expressly the
circumstances under which a criminal defendant could be “tried in his absence.” Compare R.C.
294512 with R.C. 2938.12. That the General Assembly would enact R.C. 2938.12 with trial-in-
absentia language similar to R.C. 2945.12, without amending R.C. 2941.47 to contain similar
language, further solidifies that notion that the General Assembly did not contemplate R.C.

2941.47 to allow a corporation to be criminally tried in its absence.
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The City’s arguments in this appeal rest on the premise that R.C. 2941.47 allows for a
trial without a corporation’s counsel or representative being present. Bul the only way this
premise is true is if this Court interprets the phrase “the corporation is before the court until the
case is finally disposed of” to include the authority to try a corporation in ahsentia. When
interpreting statutes, however, it is the duty of the court to give effect to the words used and not
to insert words not used. See, e.g., State ex rel Carter v. Wilkinson (1994), 70 Ohio 5t.3d 65,
66. Accepting the City’s proposed interpretation requires this Court to insert words into R.C.
2941.47 that the General Assembly could have easily enacted itself. This Court should therefore
reject the City’s interpretation.

C. The Service And Pleading Requirements Have Not Been Met In This Case.

The City’s proposition of law also suffers from its reliance on the flawed premise that
“the service and pleading requirements of R.C. 294147 have been met” in this case.
(Appellant’s Brief, at 1.) Notably, the City’s Statement of Facts omits any discussion of the
procedural history of this case, which was wrought with peculiarities surrounding the City’s
altempt to serve summons on Washington Mutual.

The record before the Court reflects some lingering doubt as to whether Washington
Mutual was properly served with a criminal summons to initiate the prosecution in the trial court.
In this case, the City attempted to serve the criminal complaint upon Washington Mutual by
certified mail upon the entity it belicved to be Washington Mutual’s statutory agent. See R.C.
2941.47 (providing that “a copy of the indictment shall be served and returned in the manner
provided for service of summons upon corporations in civil action”™) and Civ.R. 4.2(F)
(specifying manner in which a corporation may be served). But it was not established in the

proceedings below that the City actually perfected service upon Washington Mutual. To the
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contrary, the record reveals a serious due process problem, as the record fails to support the
conclusion that Washington Mutual was validly served with the City’s criminal summons.

Notwithstanding the trial court’s apparent finding that Washington Mutual was served
with summons (Tr. 9-10), the record belies that claim as the two summonses purporledly issued
to Washington Mutual were served on “Washington Mutual ¢/o CSC-Lawyers Inc. Ser.” and
“Washington Mutual Corp. Service” (R. 2, 15), at an address that was never established to be
that of Washington Mutual’s statutory agent. Moreover, the record is replete with instances in
which notices from the court, which were presumably sent to the same dubious statutory agent
address, showed “Mutual Corp. Service, Washington™ or some variation thereof—nor Appellee
Washington Mutual Bank-—as the defendant in the case. (See R.2,4,5,6,8,9,11,12, 13, 14,
15, 16, 17, 18, 19, 20} Accordingly, a major premise upon which the City achieved its
conviction of Washington Mutual—valid service of criminal summons—is flawed at best.

Finally, a close examination of R.C. 2941.47 reveals that the trial court lacked the
authority to enter a plea on behalf of Washington Mutual. R.C. 2941.47 authorizes only the
“clerk of the cowrt of common pleas” to cnter a plea on an accused corporation’s behalf.
(Emphasis added.) In this case, however, the municipal court instructed the city clerk’s office to
enter a plea on Washington Mutual’s behalf. (Tr. 2.) Accordingly, the “pleading requirements™
of R.C, 2941.47 were not met in this case. The statute does not contemplate a municipal court,
as in this case, instructing the city clerk to enter a plea on a corporation’s behalf, much less
convening a misdemeanor trial in the corporation’s absence after the entry of that plea.

For all of these reasons, Washington Mutual’s conviction was infirm and properly
vacated by the court of appeals. Absent proper service of the criminal summons or a valid plea

entered on its behalf, Washingion Mutual was not properly before the trial court. Thus, even if
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R.C. 2941.47 could conccivably be interpreted to allow a corporation to be criminally tried in its
absence, the City failed to satisfy the procedural prerequisites necessary to bring Washington
Mutual before the court. Washington Mutual’s conviction was therefore invalid.

1L Appellee’s Response to Proposition of Law No. I1I: Because R.C. 2941.47 Does Not

Allow a Trial In Absentia, It is Appropriate to Consider R.C. 2938.12, R.C. 2945.12,

and Crim.R. 43 To Determine Whether a Corporate Defendant Can Be Tried In

Absentia for 2 Misdemeanor.

Finding R.C. 2941.47 inapplicable by its express terms, the court of appeals turmed to
other criminal statutes and rules to determine whether the municipal court properly convicted
Washington Mutual in absentia. The cowrt first looked at R.C. 2938.12, which allows
misdemeanor {rials in absentia in only two circumstances—(1) upon request of the “person being
tried for a misdemeanor” or (2) when the “person being tried escapes or departs without leave”
after trial begins. See, also, R.C. 1.59 {defining the term “person™ to include a corporation). The
court of appeals also cited to R.C. 2945.12, which prescribes similar terms for misdemeanors
prosecuted by indictment.

In addition 1o these statutes, the court of appeals also found that Crim.R. 43 informed the
result in this case. Crim.R. 43 requires a defendant’s physical presence (which, for a
corporation, may be through counsel for all purposes) “at every stage of the criminal proceeding”
uniess (1) the defendant waives the right to be present or (2) the defendant engaged in disruptive
conduct at the trial. See Crim.R. 43(A)(1), (A)(3), and (B); see, also, 2008-Ohi0-6956, at 9y 9-
1.

Based on the statutory and rule language, the court of appeals reached the unremarkable
conclusion that these provisions “do not allow the court clerk to enter a plea on the defendant’s

behalf, nor do they allow for a trial of a corporate defendant in absentia when the defendant has

never appeared in the case.” Id. at § 11. The City does not dispute that neither Crim.R. 43 nor
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R.C. 2938.12 provides a valid basis for the municipal court to have tried Washington Mutual in
absentia. Rather, the City contends that R.C. 2941.47 controls the issue of whether and when a
corporation may be criminally tried in absentia as a “specific” statute on this subject. The
Attorney General’s amicus curige brief joins the fray on this point, imploring this Court to find
Crim.R. 43 and R.C. 2938.12 inapplicable. In reality, the principles espoused by the City and the
Attorney General are inapplicable to the question before this Court.

A. Criminal Rule 43 Docs Not Enlarge a Substantive Right and is Therefore
Applicable Here.

In deciding that the municipal court lacked authority to hold a criminal trial in
Washington Mutual’s absence, the court of appeals found Crim.R. 43 informative. Crim.R. 43
commands that a criminal defendant “must be physically present at every stage of the criminal
proceeding and trial,” providing exceptions for “the defendant’s voluntary absence after the trial
has been commenced” or the defendant’s express waiver. (Emphasis added.) Crim.R. 43(A)(1)
and (3). A corporation may appear, for all purposes, through counsel. Crim.R. 43(AX(1).

It is undisputed that Washington Mutual was not preseni, through a corporate
representative or counsel, at the trial resulting in its conviction. And there 15 no exception stated
in Crim.R. 43 that would render Washington Mutual’s absence acceptable under the rule:
Washington Mutual did not voluntarily absent itself after trial commenced, nor did it expressly
waive its right to be physically present. Nonetheless, the City contends that Crim.R. 43 should
be ignored in this case. Relying on Section 5(B), Article IV of the Ohio Constitution, the City
says that Crim.R. 43 is “inapplicable” because it cnlarges a substantive right (i.e., the right to be
present at a criminal trial) that a corporation does not enjoy. (App. Br., at 8.) The Attorney

General likewise contends, as Amicus Curiae, that Crim.R. 43 cannot apply because a
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corporation has “no substantive right to be present if it fails to appear at the outset of a [eriminal]
case.” (Amicus Br., at 6.) The City and Attorney General have it wrong.

Both the City and the Attorney General rest their argument on the text of R.C. 2941.47,
arguing that a corporation “does not have a substantive right under Ohjo law to be present at
trial.” (App. Br., at 7; see, also, Amicus Br., at 6.) In support of this conclusion, the City
emphasizes the passage in R.C. 2941.47 that states—

Such corporation shall appear by one of its officers or by counsel on or

before the return day of the summons served and answer to the indictment or

information by motion, demurrer, or plea, and upon failure to make such

appearance and answer, the clerk of the court of common pleas shall enter a plea

of “not guilty.” Upon such appearancc being made or plea entered, the

corporation is before the court until the case is finally disposed of.

R.C. 2941.47, quoted in App. Br., at 7. This passage, however, provides no textual support for
the position espoused by the City and the Atlorney General. Nothing in the statute expresses the
legislative intent to allow a corporation to be tried in absentia. The City and the Altorney
General are asking this Court to equate the phrase “until the case is finally disposed of” as
authority for trying a corporation in abscntia. But as noted previously, thisis a flawed reading of
the statute, as it requires this Court to add words to the statute that the legislature did not enact.
State ex rel. Carter, 70 Ohio St.3d at 65.

Where a procedural rule conflicts with a statute on a matter of substantive law, the statute
will take precedence over the rule. Proctor v. Kardassilaris, 115 Ohio St.3d 71, 2007-Ohio-
4838, at  17. But because R.C. 2941.47 does not provide specifically for a corporation fo be
criminally tried in absentia, there is no conflict between the statute and Crim.R. 43, Absent a
conflict between them, both the statute and rule must be given effect. See State ex rel. Birdsall v.

Stephenson (1994), 68 Ohio St.3d 353, 356; see, also, Stafe v. Heyden (1992), 81 Ohio App.3d

272, 276. Thus, the court of appeals was correct to heed Crim.R. 43’s provisions concerning the
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limited circumstances under which a criminal defendant (including a corporation) may be tried in
absentia, The City’s and Attornecy General’s argument to the contrary is incorrect as a matter of
law.

The lack of a genuaine conflict between R.C. 2941.47 and Crim.R. 43 is not the only
reason to reject the City’s and Attorney General’s position with respect to the applicability of
Crim.R. 43. Both the Cily and the Attorney General take the position that R.C. 2941.47 removes
any right of a corporation to be present for its criminal trial when it fails to appear in response to
a summons. (See App. Br. at 7; Amicus Brief, at 6.) Even if this Court indulges this dubious
reading of R.C. 2941.47, it must reject the notion that the statute could validly nullify a corporate
defendant’s right to be present at trial. Such a right exists as a matter of constitutional law and
therefore cannot be emasculated by operation of statute.

The United States Supreme Court has held that a criminal defendant has a due process
right to be present at all critical stages of a criminal proceeding against him if his presence would
contribute to the fairness of the procedure. See Kemfucky v. Stincer (1987), 482 U.S. 730, 745,
107 S.Ct. 2658, 96 L. Ed. 2d 631. And as a matter of Ohio constitutional law, this Cowt has
recognized the “fundamental right” of a defendant to be present “at all critical stages of his
criminal trial.” State v. Hill (1995), 73 Ohio St.3d 433, 444, citing Section 10, Article I, Ohio
Constitution; see, also, State v. Meade (1997), 80 Ohio St.3d 419, 421 (recognizing a criminal
defendant’s right to be present at trial, subject to waiver provisions set forth in Crim.R. 43). The
right to be present is “a fundamental component of due process and has been viewed as ‘scarcely
less important to the accused than the right of trial itself.”” State v. Nichols (Aug. 21, 1989),
12th Dist. App. No. CA89-01-001, 1989 Ohio App. LEXIS 3234, at *4, quoting Diaz v. United

States (1912), 223 U.S. 442, 455, 32 S.Ct. 250, 254.
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The City’s argument that Crim.R. 43 is inapplicable rests on the incorrect premise that
R.C. 2941.47 solely governs the substantive rights of corporate defendants to be present at trial.
But the “fundamental right”” of a criminal defendant to be present at trial, regardless of whether
the defendant is an individual or corporation, is rooted in constifutional law. Thus, Crim.R. 43
does not “enlarge” a corporate defendant’s substantive rights by guaranteeing a right to be
present absent a waiver of the right. Rather, Crim.R. 43 is consistent with substantive rights that
both this Court and the United States Supreme Court have recognized to be of constitutional
dimension. Cf. State v. Meade, 80 Ohio St.3d at 424 (applying “plain language” of Crim.R. 43
to hold that trial in absentia was not authorized by the rule and therefore violated defendant’s
rights).

Moreover, even if R.C. 2941.47 were capable of being read the way that the City and the
Attorney General ask this Court to read it (7.e., by removing a corporation’s substantive right to
be present at its criminal trial), it could not be given effect. Since the federal and Ohio
constitutions provide the substantive right to be present at trial, R.C. 2941.47 cannot take it
away. Sec Miami Ciy. v. Dayion (1915), 92 Ohio St. 215, 223 (cxplaining that a statute is
unconstitutional when it “permits something which the constitution prohibits or prohibits
something which the constitution permits”). Thus, this Court should opt for a construction of
R.C. 2941.47 that does not allow a municipal court to try a corporate defendant in absentia. Not
only is this construction a straightforward application of the statute’s language, it is consistent
with the rule that courts should construe statutes, wherever possible, to be constitutional. Sce,
e.g., Hughes v. Registrar, Ohio Bureau of Motor Vehicles (1997), 79 Ohio $t.3d 305, 307.

For all of these reasons, Crim.R. 43 was applicable to the proceedings below and the

court of appeals did not “enlarge” Washington Mutual’s substantive rights by applying it. And
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because Crim.R. 43 did not authorize a trial in Washington Mutual’s absence, the court of
appeals correctly vacated the conviction in this case.

B. R.C. 2941.47 is Not a “Specific” Statute That Governs The Instant Case

Because It Does Not Expressly Allow a Corporation to be Criminally Tried
In Absentia.

In addition to finding Crim.R. 43 informative in this case, the court of appeals also
looked to other criminal statutes to determine whether there was any basis for the municipal
court to have tried (and convicted) Washington Mutual in absentia. The court of appeals looked
first to R.C. 2938.12, which states:

A person being tried for a misdemeanor, either to the court, or to a jury, upon

request in wiiting, subscribed by him, may, with the consent of the judge or

magistrate, be tried in his absence, but no right shall exist in the defendant to be

so tried. If after trial commences a person being tried escapes or departs without

lcave, the trial shall proceed and verdict or finding be received and sentence

passed as if he were personally present.

See, also, 2008-0hio-6956, at 1 9. The court of appeals also cited R.C. 2945.12, which similarly
prescribes the circumstances under which a person indicted for a misdemeanor may be tried in
absentia. 1d.

Focusing exclusively on R.C. 2938.12, the City says that the court of appeals erred in
considering this statute af all. (See App. Br., at 8.) The City coniends that R.C. 2941.47 isa

“gpecific” statute dealing with corporate defendants who fail to appear, while R.C. 293 8.121isa

“general” statute that details the methods under which any defendant may waive presence at trial.

TR.C. 2945.12 states: “A person indicted for a misdemeanor, upon request in writing subscribed
by him and entered in the journal, may be tried in his absence by a jury or by the court. No other
person shall be tried unless personally present, but if a person indicted escapes or forfeits his
recognizance after the jury is sworn, the trial shall proceed and the verdict be received and
recorded. If the offense charged is a misdemeanor, judgment and sentence shall be pronounced
as if he were personally present. If the offense charged is a felony, the case shall be continued
until the accused appears in court, or is retaken.”
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(Id.) From that premise, the City posits two theories as to why R.C. 2941.47 controls and R.C.
2938.12 is inapplicable. (Id. at 8-9.) Neither of the City’s theories is correct.
1. Giving Effect To Both Statutes Does Not Justify A Trial In Absentia.

In its first argument for why R.C. 2941.47 controls over R.C. 2938.12 on the issue of
when a corporation may be tried in absentia, the City invokes the presumption that the legislature
intended to give effect to both statutes. (App. Br., at 8.) Sec R.C. 1.51. The City argues that
R.C. 2938.12 “simply creates a method by which a defendant . . . may waive” the right to be
present at trial, but does not create a substantive right to be present. (Id) The City then
contrasts R.C. 2941.47, which it éharacterizes as a statute that “deals solely with the situation
when a corporation fails to appear.” (1d. at 8-9.) Thus, the City says the statutes do not conflict,
leaving “no further analysis necessary under statutory construction.” (Id.)

The City’s argument is dubious, to say the least. Totally absent from the City’s argument
is an explanation of how R.C. 2941.47°s language allows a municipal court to hold a trial in the
corporate defendant’s absence. As noted above, R.C. 2941.47 says only that the clerk of court
may enter a plea of not guilty on behalfl of a corporation that fails to appear in response to a
summons for a criminal offense and that the corporation is “before the court until the case is
finally disposed of”; it does nof state that the court can try the corporation in its absence if the
corporation does not appear., Absent language in R.C. 2941.47 that allows a corporation to be
tried in absentia, the statutory presumption that the legislature intended to give effect to both
R.C.2941.47 and R.C. 2938.12 actually cuts against the City’s position.

R.C. 2938.12 presumes a defendant’s right to be present at a criminal frial for a
misdemeanor offense. Indeed, the statute’s language contemplates the defendant’s required

presence at the trial, allowing the defendant to be tried in absentia only (1) with the court’s
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consent following the defendant’s written request to be absent or (2) when the defendant
“escapes or departs without leave” afler trial has commenced, thereby waiving the right to be
present. See R.C. 2938.12; see, also, Crosby v. United States (1993), 506 U.S. 255, 260, 113
S.Ct. 748, 122 L.Ed.2d 25 (explaining that the defendant’s voluntarily absenting himself after
trial has commenced is a waiver of the right to be present), quoting Diaz v. United States (1912),
223 U.S. 442, 455, 32 5.Ct. 250, 56 L.Ed. 500. Since R.C. 2941.47 does not detail the procedurc
that the court must follow when the corporation does not appear (except for authorizing the clerk
of court to enter a “not guilty” plea for the corporation), it becomes appropriate to look to R.C.
2938.12, which (like Crim.R. 43) states the circumstances under which a trial in absentia is
appropriate, to answer the question of whether the corporation may be tried in absentia.

Simply put, giving effect to both statutes means that R.C. 2938.12 applies. And because
none of the circomstances in R.C. 2938.12 applies to the case at bar, that statute provided no
statutory authority for the municipal court to hold a trial in Washington Mutual’s absence. The
court of appeals was therefore correct to apply R.C. 2938.12 to vacate the conviction in this case.

2. R.C. 2941.47 is Not a “Specific” Statute That Controls Over R.C. 2938.12,

The City’s second argument under the “specific” versus “general” formula fares no
better. The City contends that if R.C. 2941.47 and R.C. 2938.12 are deemed to conflict, R.C.
1.51 commands that the more specific statute must prevail. (App. Br, at 9.) The Attorney
General’s Amicus Brief makes a similar argument, contending that R.C. 2941.47 is the specific
statute that applies to the trial of corporations in absentia and should therefore prevail over R.C.
2938.12. (Amicus Br., at 4.) And while both the City and the Attorney General recognize that

R.C. 2938.12 was enacted afier R.C. 2941.47, they also note that a subsequent general provision
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prevails over a “special proviston” only if there is a “manifest intent” on the part of the General
Assembly to have the general provision prevail. (App. Br., at 9; Amicus Br., at 4.)

R.C. 1.51 provides:

If a general provision conflicts with a special or local provision, they shall be

construed, if possible, so that effect is given to both. If the conflict between the

provisions is irreconcilable, the special or local provision prevails as an exception

to the general provision, unless the general provision is the later adoption and the

manifest intent is that the general provision prevail.

The argument posited by the City and the Attorney General fails because it relies on the
false premise that R.C. 2941.47 and R.C. 2938.12 actually conflict. It is a well-established rule
of construction that specific statutory provisions prevail over general provisions when there is a
conflict between them. Village Condominium Owners Assn v. Montgomery Cty. Bd of Revision,
106 Ohio St.3d 223, 2005-Ohio-4631, at § 10. But when there is no conflict between the statutes
being compared, R.C. 1.51 does not apply and the court can apply both statutes. Sec Cater v.
Cleveland (1998), 83 Ohio St.3d 24, 29.

As noted previously, while R.C. 2941.47 speaks to certain procedurcs that are applicable
when a corporation is prosecuted for a crime. It does not, however, provide specific authority for
trying the corporation in absentia, which would otherwise be in derogation of a criminal
defendant’s substantive right to be present during trial. See State v. Meade, supra; Kentucky v.
Stincer, supra. Moreover, the statute applies, by its plain terms, only to a prosecution initiated
by indictment or information and, even then, only to actions prosecuted in a court of common
pleas——circumstances that are decidedly absent in the present case. R.C. 2941.47 is therefore not
a so-called “special provision™ dealing with the issue of whether a corporation can be tried in

absentia, much less for a misdemeanor violation prosecuted in a municipal court. Thus, R.C.

2938.12 is the more applicable statute and controls the question of whether (and when) a
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corporate defendant can be tried in its absence. The “specific” versus “general” analysis in R.C.
1.51 is simply inapplicable in this case.

Ironically, the City’s third proposition of law attempts to have it both ways. On the one
hand, the City contends that R.C. 2938.12 and Crim.R. 43 are not relevant to the trial-in-absentia
issue because neither provision specifically speaks to the prosecution of corporate defendants in
misdemeanor cases, whereas R.C. 2941.47 does. Yet it contends on the other hand that R.C.
2941.47 should apply in this case, even though its language does not specifically cover
prosecutions of corporations initiated via a complaint in municipal court, much less authorize a
corporation to be tried in absentia.

The court of appeals correctly rejected R.C. 2941.47 as a statutory basis for trying
Washington Mutual in absentia. And because R.C. 2941.47 provided no such authority, it was
entirely appropriate for the court of appeals to look to R.C. 2938.12 and Crim.R. 43 (as well as
R.C. 2945.12) as the applicable authorities. Since none of those provisions allowed the
municipal court to hold a criminal trial in Washington Mutual’s absence, the conviction was
properly vacated.

II. The Amicus Curiac’s Separate Arguments Do Not Support Reversal of the Court of
Appeals’ Judgment.

Urging reversal of the judgment below, the Amicus Curiae Brief of the Attorney General
generally tracks the arguments of the Appellant City. In addition, the Attorney General raises
additional points in an effort to convince this Court that R.C. 2941,47 authorized the municipal
court to hold a criminal trial in Washington Mutual’s absence. Like the arguments discussed
above, however, the additional points raised by the Attorney General have no merit.

The Attorney General purports to focus his amicus brief on the “broader question” of

“whether R.C. 2941.47 is restricted to felony prosecutions.” (Amicus Br., at 3.) Contrary to the
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Attorney General's brief (id. at 1), Washington Mutual has never contended that R.C. 2941.47
applies only to felony prosecutions. The court of appeals, however, stated that R.C. 2941 .47 did
not apply in this case because Washington Mutual “was not charged by indictment or
information (a procedure reserved for felony prosecutions, see Crinm.R. 7). It was charged by
complaint.” 2008-Ohio-6956, at § 8.

The Attorney General’s amicus brief attacks the court of appeals’ rationale by locking in
on the reference to “felony prosecutions” in the above-quoted parenthetical citation to Crim.R. 7.
(Amicus Br., at 3.) The Attorney General characterizes this parenthetical as a misstatement of
the law because Crim.R. 7 expressly says that misdemeanors may also be prosecuted by
indictment or information. See Crim.R. 7{(A).

Even if the court of appeals overlooked Crim.R. 7(A)’s recognition of misdemeanor
prosecutions by indictment or information, this oversight does not undermine its basic holding.
The court of appeals did not base its decision on a belief that only felonies may be prosecuted by
indictment or information. Rather, the court of appeals correctly observed that R.C. 2941.47
could not apply in this case because the prosecution was initiated by complaint and not by
indictment or information. At best, the court of appeals’ parenthetical reference to “felony
prosecutions” was dicta that formed no part of the ruling below. Accordingly, the “broader
question” honed in on by the Attorney General provides no basis upon which to reverse the court
of appeals’ judgment.

The Attorney General also posits the argument, not raised specifically in the City’s merit
brief, that R.C. 2938.12 simply does not apply to corporations. Because R.C. 2938.12 contains

provisions regarding a person who “escapes” or “departs without leave,” the amicus bricf argues
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that the statute must apply only to individuals because these provisions “make no sense” as
applied to corporations. This Court should reject this argument as well.

Contrary to the Attorney General’s view, therc is nothing “absurd” or “unreasonable”
about applying R.C. 2938.12 to corporations. For one thing, even though R.C. 2938.12 expressly
refers to a “person being tried for a misdemeanor,” as well as a situation in which a “person
being tried escapes or departs without leave,” the term “person” in Ohio law specifically includes
corporations. Seec R.C. 1.59. Thus, R.C. 2938.12, by definition, includes corporate criminal
defendants..

What’s more, there is nothing “absurd” or “unrcasonable” about R.C. 2938.12’s
application to corporations. Though a corporation is an artificial entity, il acts through individual
persons—namely, “through the authorized acts of its agents or alter egos, the officers charged
with its management.” Tokles & Son, Inc. v. Midwestern Indmn. Co. (1992), 65 Ohio St.3d 621,
627. Accordingly, if a corporation’s agent or counsel “departs without leave” during trial, that
action would presumably fall within the coverage of R.C. 2938.12. Accordingly, the staiute
makes reasonable sense even if a corporation is the criminal defendant.

The arguments of the Attorney General as Amicus Curiae do nothing to undermine the
conclusion and central holding of the court of appeals. R.C. 2941.47 did not authorize the
municipal court to hold a criminal trial of a corporation in absentia. Washington Mutual’s

conviction was therefore properly vacated.

28




3299096v2

CONCLUSION

The City of Cleveland is asking this Court to construe R.C. 2941.47 in a manner that
would allow corporations to be criminally tried in absentia, even though the statutory language
does not reflect the General Assembly’s intent to allow such a procedure. This case presents an
especially cogent example of why such a reading of R.C. 2941.47 is not desirable. In a case in
which it is questionable, at best, as to whether a corporation was properly served with a criminal
summons, the City’s (and the Attorney General’s) proposed rule would uphold convictions of
corporate entitics that were given no reasonable opportunity to defend themselves against
criminal charges.

There is no statutory reason why a corporation should be able to be so casily convicted in
its absence. The court of appeals was comect to find as it did—R.C. 2941.47 is simply
inapplicable to a corporation charged by complaint and, in any event, does not authorize a trial in
absentia. This Court should thereforc reject the City’s propositions of law and affirm the
judgment of the court of appeals.

Respectiully submitied,
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AN ACT
(Amended Senate Bill No. 8)

To revise and ecodify the Code of Crimnal Procedure of Qhio, and
to repeal sections 134492 to 13764, both inclusive, and sections
2019, 19374, 12375, 12376, 12377, 12978, 12382, 12383, 12384,
12384-1, 123805, 12386, 12387, 12388, 12388, 12350 and 12301
of the General Code,

‘Be it enacted by the General Assembly of the State of Ohio:

Sec. 13422-1. Defnition of magistrate, ;
SeCTION 1. Far the purposes of this title, the word “magistrate”
shall be held to include justices of the peace, police judges or justices,

mayors of municipal corporations and judges of other courts inferior to
the court of common pleas,

Sec, 13422-2. General jurisdiction of justices of the peace.

SEC, 2. A justice of the peace shall be a conservator of the peace
and have jurisdiction in criminal cases throughout the county in which he
15 elected and where he resides, on view or on sworn complaint, to cause
a person, charged with the commission of a felony or misdemeanor, to be
arrested and brought before himself or another justice of the peace, and, if
such person i8 hrought before him, to inquire into the complaint and either
discharge or recognize him to be and appcar before the proper court at
the time named in such recognizance or otherwise dispose of the complaint

as provided by law, HHe also may heur complaints of the peace and issue
search warrants.

Sec, 13422-3. Special jurisdiction of magistrates.

Sec. 3. Magistrates shafl have jurisdiction within their respective
counties, in all cascs of violation of any law relating to:

I. Adulteration or deception in the sale of dairy products and other
food, drink, drugs and medicines;

2, The prevention of cruelty tb animals and children;

3. The abandonment, non-suppost or ill treatment of a child by its
parents ;

4. The abandonment or ill treatment of a child under sixteen years
of age by its guardian;

5. The employment of a child under fourteen years of age in public
cxhibitions or vocations injurious to health, life, morals, or which will
cause oy permit it to suffer unnecessary physical or mental pain;

6. The regulation, restriction or prohibition of the employment of
MInoIs;

7. The torturing, uniawfully punishing, ill treating, or depriving any-
one of necessary food, clothing or shelter;

8. The selling, giving away or furnishing of intoxicating liqguors as a
beverage, or keeping a place where such liquor is sold, given away or
furnished in violation of any law prohibiting such aets within the limits
of a township and without the limits of a municipal corporation;
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Sec. 13438-8. To be returned to the penitentiary or executed.

Skc. 8. If such convict is acquitted, he shali be forthwith returned
by the sheriff to the penitentiary to serve out the temainder of his sen-
tence, but if he is sentenced to imprisonmient in the penitentiary, he shall
be returned thereto by the sheriff and the term of his imprisonment shall
begin at the expiration of the term for which he was in prison at the
time of his removal. If he is sentenced to death, such senterice shall be
executed as if he were not under sentence of imprisonment in the peni-
fentiary.

Sec. 13438-9. Escaped convict to be arrested and returned.

Sec. 9. Sheriffs, coroners and all peace officers are authorized to
arrest a convict escaping from the penitentiary, and forthwith convey him
to the penitentiary and deliver him to the warden thereof. They shall be
allowed cight cents per mile going to and returning from such peniten-
tiary, and such additional compensation as the warden deems reasonable
{or the necessary expense incurred.

Sec. 13438-10. Trial of persons serving sentence in the workhouse.

Sec. 10. Any person serving a sentence in jail or the workhouse,
who is indicted for or informed against for another offense, may be
brought hefore the court npon warrant for that purpnse, for arraignment
and trial. Such person shall remain in the custody of the jailer or keeper
of the workhouse, but may be temporarily confined in the jail, if a
prisoner in the workhouse.  In case such prisoner is convicted and sen-
tenced upon trial, he shall be returned to the jail or workhouse to serve
out the former sentence before the subsequent sentence shall be executed.

Sec. 13438-11. Duty of certain officers when prisoner violates parole.

Src. 17. When a prisoner is released on parole or probation from the
Ohio penitentiary, or either of the Ohio state reformatories, and violates
any of the conditions of his parole or release, it is the duty of any sheriff
or other peace officer, upon being advised or knowing that such convict
is in his bailiwick and has violated the conditions of his parole or
release, to forthwith arrest such person amnd report the same to the warden
or stuperintendent of the penitentiary or reformatory, as the case may be,
from which said person was so released.

Sec. 13438-12. Summons on indictments against corporations.

SEc. 12, When an indictment is returned or informution filed against
a corporation, a summons commanding the sheriff to notify the accused
thereof, returnable on the seventh day after its date, shall issue on
praecipe of the prosecuting attorney. Such summons with a copy of the
indictment shall be served and returned in the manner provided for service
of sununons upon such corporations in civil actions. If the service can-
not be made in the county where the prosecution began, the sheriff may
make service in any other county of the state, upon the president, secre-
tary, superintendent, clerk, treasurer, cashier, managing agent or other
chief officer thereof, or by a copy left at a general or branch office or
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usual place of doing business of such corporation, with the person having
charge thereof. Such corporation on or before the return day of the
summons duly served, shall appear by one of its officers or by counsel,
and answer to the indictment or information by motion, demurrer or
plea, and upon failure to make such appearance and answer, the clerk
shall enter a plea of “not guilty”; and upon such appearance being made
or plea entered, the corporation shall be deemed thenceforth continuously
present in court until the case is finally disposed of. On said indictment
or information no warrant of arrest may issue except for individuals
who may be included in such indictment or information.

Sec. 13438-13. Recognizance of witnesses.

SEc. 13. In any case pending in the court of common pleas, the court,
either before or after indictment, may require any witness designated by
the prosecuting attorney to enter into a recognizance, with or without
surety, in such sum as the court deems proper for his appearance to testify
in such cause. A witness failing or refusing to comply with such order
shall be committed to the county jail until he gives his testimony in such
case or is ordered discharged by the court. If a witness be committed
to jail upon order of court for want of such recognizance, he shall be
paid like fees while so confined as are allowed witnesses by law in staie
cases, The trial of such case shall have precedence over other cases and
the court shall designate any early day for such trial

CHAPTER 18
SERVICE OF INDICTMENT AND EXCEPTIONS

Sec. 13439.1. Copy of indictment to be served on accused.

Skc. 1. Within three days after the filing of an indictment for felony
and in every other case when requested, the clerk shail make and deliver
to the sheriff or to the defendant or his counsel, a copy of such indict-
ment. The sheriff, on receiving such copy, shall serve it on the defend-
ant. A defendant, without his assent, shall not be arraigned or called
ol to answer to an indictment until one day has elapsed after receiving
ot baving an opportunity to receive in person or by counsel, a copy of
such indictment.

Sec. 13439-2. Court to assign counsel to defend indigent prisoner.

SEc, 2. After a copy of the indictment has been served or opporfunity
had for receiving it, as provided in the next preceding section, the accused
shall be brought into court, and if he is without and unable to employ
counsel, the court shall assign him counsel, not excecding two, who shall
have access to such accused at all reasonable hours, Such counsel shall
not be a pariner in the practice of law of the attorney having charge of
the prosecution; and a partuer of such attorney shall not be employed
by or conduct the defense of a person so prosecufed.

Sec. 13439-3. Payment of counsel assigned in cases of felony.

Sec. 3. Coungel so assigned in a case of felony shall be paid for their

services by the county, and shall receive therefor, in a case of murder in the

1t
"

i

Appeiidix 3



nding
- shall
h the

jury.

he of-
nty of
“ such
ounty
admit

will,
210 a
rested
upon

f the

pro- -

i not
than

ise to
) Was
s; but

shall

ition,
" and
of it
shall

t the
ce to

t in-
Il be

with-
at or
nt to

seed-
arge
fore

181

the argument to the jury is commenced. Such charge or chiarges, or other
charge or instruction provided fer in this section when so written and
given, shall not be orally gualified, modified or explained to the jury by
the court. Written charges and instructions shall be taken by the jury
in their retirement and returned with their verdict into court and remain
on file with the papers of the case. ,

The court has authority to deviate from the foregoing order of pro-
ceedings when in its discretion it 15 deemed proper.

Sec. 13442-9. Charge to jury as to law and fact.

Sec. 9. In-charging the jury, the court must state to it all matters of
law which the court deems necessary for the information of the jury in
giving its verdict; and must in addition thereto inform the jury that it is
the exclusive judge of all questions of fact. The court must state to the
jury that in determining the question of guilt, it must not consider the
punishment but that punishment rests with the judge, as may be provided
by law, except in cases of murder in the first degree or burglary of an
inhabited dwelling.

Sec. 13442-10. When accused may be tried in his absence.

Sec. 10, A person indicted for a misdemeanor, upon request in writ-
ing subscribed by him and entered in the journal, may be iried in his
absence or by the court. No other person shall be tried unless personally
present, but if a person indicted escape or forfcit his recognizance after
the fury is sworn, the trial shall proceed and the verdict be received and
recorded. 1f the offense charged is a misdemeanor, judgment and sentence
shall be pronounced as if he were personally present, and if a felony, the
case shall be continued until the accused appears in court, or 1s reiaken,

Sec. 13442-11. Joint trials in felony cases; exceptions.

SEc, 11, When two or more persons are jointly indicted for a felony,
except a capital offense, they shall be tried jontly unless the court for
good cause shown on application therelor by the prosecuting attorney or
one or more of said defendants, order that one or more of said defendants
be tried separately.

Sec. 13442-12. Mistake in charging offense.

Sec. 1z, T it appear during the trial and before submission to the
jury or court, that a mistake has been made i charging the proper offense
in the indictment or information the court may order a discontinuance of
trial without prejudice to the prosecution, and the accused, if there is good
cause to detain him may be recognized to appear at the same or next suc-
ceeding lerm of court, or in default thereof committed to jail. Tn such
case the court shall recognize the witnesses for the state to appear at the
same time and testify.

Sec. 13442-13. When court shall order discharge of defendant.

Sec. 13.  When two or more persons are tried jointly, before any of
the accused has gone into his defense the court may direct one or more of
stich accnsed to be discharged that he may be a witness for the state,
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Leen for a violation of a municipal ordinance, such proceedings in error

1 which : e, : .

\ court, may be brought by the solicitor of the municipality. Like proceedings shall
o shall be had in such higher court at the hearing of the petition in error as in
which the review of other ¢riminal cases. The clerk of the court rendering the
hereot . judgment sought to be raversed, on application of the prosecuting attorney,
termi- attorney general or solicitor, shall make a transcript of the docket and
If the journal entries in such case, and transmit it with all bills of exceptions,
3, such papers and files in the case, to such higher conit.

o serve

o order CHAPTER 30
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Sec. 13460-1. Effect of invalidity or illegality of a section or part

sizance thereof. . .

Sgc. 1. ¥ any section or sections, paragraph or paragraphs, pro-
ex - vision or provisions, or part or parts of this act shall be held or declared to
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§ 13438-11

CRIMINAIL PROCEDURE

In case such prisoner is econvieted and sentenced
upon trizl, he shall be returned to the jail or
workhouse to serve out the former sentence before
the subsequent senfence shall be execated.
HISTORY.~-113 v. 123 (172), eh. 17, § 10.

Szc., 13438-171. [When priscner viclates
parole.] When & prisoner is releasead on parcle
or probation from the Ohio penitentiary, or either
of the Ohio state reformatories, and violates any
of the conditions of his parols or release, it is the
duty of any sheriff or other pesee officer, upon
being advised or knowing that sach convict is in
his bailiwick and has violated the econditions of
his parole or release, to forthwith arrest sueh per-
son aund report the same to the warden or super-
intendent of the penitentiary or reformatory, as
the case may be, from which said person was se
released.

HIBTORY ~=118 v. 122 (172}, ch. 1¥, §11. For an
annlogous seciion, mee former G. €. 8 12008-1; 163
v 404, § 4.

Partienlar instamces of arrest by officer: ¢JuUR
Axrest 8 B,

Seo. 13438-12. Summons on indictments
againgl corporations. 'When gn indictment iz re-
turned or information filed against a corporation;
g summons commanding the sherilf to notify the
secused thereof, returnable on the seventh day
nfter its date, shall issue on praecipe of the prose-
euting attorney. Such summons with a eopy of the
indictment shall be served and returned in the
manner provided for service of summonz npon
such corporations in eivil actions. I the service
cannof be made in the county where the prosecu.-
tion began, the sheriff may make sorvice in any
other eounty of the state, upon the president,
secretary, superintendent, elerk, treasurer, cash-
ier, managing agent or other chief officer thereof,
or by & copy left at a general or branch office or
usual place of doing business of such corporation,
with the person having charge thereof. Such cor-
poration on or before the return day of the sum-
mons duly served, shall appear by one of its offi-
cers or by counsel, and answer to the indictment
or information by motion, demurrer or plea, and
upon failure {o make such appearance an answer,
the elerk shall enter a plea of ‘‘not guilty®’; and
npon sueh appearance being made or plea entered,
the corporation shall be deemed thenceforth eon-
tinnously present in court until the ease is finally
disposed of. On said indietment or information
no warrant of arrest may issue except for in-
dividuals who may be included in such indiet-
ment or informetion.

HISTORY ~-113 v, 153 (172), ch, 17, §12. ¥For an
analogous sectlon, sco former G. O, Bi3807; F. 8.
A7231; 87 v. 851,

This sectlon differy from former .C. § 13607 In
that it forbids the arrest of any individual,

Comparative leglalation
Appearance and ploa by corporation:

ALYL Code of Crim. Proc, § 197,

Aln. Code 1328, § 3729,

Ariz.  Hev. Code 1528, § 52009,

Cal, Deering’s Penal Code 1931, §2130¢

Ga. Code 1526, Penal Code, § 953, "
Idaho Code 1932, § 19-3647,

111, Smith-Hurd Rev, Stat. 1938, o, LT
Md.  Bagby's Code 1924, art, 27, 3 155, * } 1%
Mink, Mason's Gen, Stat. 1927, § 10653,

Miss. Hemingway's Code 1927, § 1557,

Mont. Rev. Codes 1921, §§ 12236, 1223p,
Nebr. Comp, Stat. 1923, § 29-1508,

Nev. Comp, Lawa 1923, § 11207,

N.J. Comp. Stut, 1810, Cr, Py, § 82,

N.Dak. Comp. Laws 1913, § 11084,

Okla. Stat. 1931, § 2746,

S.Dak. Caomp. Laws 1929, § 4644,

Utah Rev. Stat. 1932, § 105-52-7.

‘Wash., Remington's Comp. Stat. 1522, § 2011.y
Frocess agalnst corporation:

Ala. Code 1928, § 87217,

Ariz.. Rev. Code 1928, § 5208,

11, Smith-Flurd Rov. Stat, 1933, ch. 38, yapg
Ind. Burnsg' Stat. 133, § 5-10613, "
lowa Code 1981, § 13785,

Kans., Rev, Stat. 182§, § 62-1104.

Ma. Bagby's Code 1924, art. 27, ¥ 7eT,
Minn. Mason's Gen, Stat. 1927, § 10638,
Misy. Hemingway's Code 1927, § 1257,

Mont. Rev. Codes 1921, 33 12330, 13238
Nebr. Comp. Stat. 1929, § 291608,

Nov. Comp. Laws 1928, § 113207,

M1, Comp. Stat, 1910, Cr. Pr,, § 61,

N, Y. Gilbart's Cr. Code 1935, § 681.

N.Dak. Comp. Laws 1913, § 11078,

Okla., Stat 19381, § 2745.

8.Dak. Comp, Laws 1829, § 46382,

Ttah Rev. Stat, 1933, § 166-52.7T,

Va, Code 1930, § 4892,

Wash. Remington's Comp. Stat. 1822, § 2011-1.

———

W.Va. Code 1837, § 6187,

References to Page's Digest and Ohfe Jurisprudenc
Arrest of corporationa:  Based Arreat 5§32, 13,
Corp. §104; O-JuRCorp, 54683, 685, Crim,
Law §215, Statutes §316.
Process agsinat corporations: Wpeed Corp, §285;
OUR Process § 123 el seq,
Crimes for which a corporation may be Indiotsd,
see general nots preceding O . § 12368,
There 18 no statutory authority In Ohloe for the
arrest of a corporation: Ileinhart & Newton Co.
v, Btate, 15 O, N, I, (MN.5) 93, 21 (. D. (M) $09

[affitmed, Neinhart & Newton Co. v. -Btate, 50 0. C.
C, (N.5.) 429, 35 O. . D, 329].

In 2 erimipal or quasl-criminal proceeding the
onfly way service can be cbtained upon a corporgs
tion is by Issuing and serving a summona on ons
of fts officers as provided In cases of indictment,
former G. C. §13607: Relnhart & Newton Co. V.
State, 15 O, N, P, (N.8) 92, 23 0. D, (K.P.) 50O
{aflirined, Reinhart & Newton Co. v. Stats, ¢
0 C. C (NS) 429, 35 O. C. D, 325}

If the presidont of a corporatlon s arrested on
& ¢omplalnt agalnst the corporation for violation
of n penal statute, and If the corporation there-
after fllea a motion 1o quash on grounds other than
that of & lack of jurladiction of the person, thls I8
a voluntary appearancs of the eorporation and the
fuatice has Jurisdiction. A motion to quash be-
cause the Justice han no Jurisdistion of the persod
of the defendent and of the subject matter s ab
appearance, though the defendant states it appuard
golely for the purpose of the motion: Relnhart &
Newton Co, v. State, 15 ©. N. P, (N.8.) 93, ¢ O. 0.
{N.P.) 50¢ [affirmed, Reinhart & Newton Co. ¥
Btate, 26 O, C. ¢, (IN.8.) 428, 35 Q. . I. 389].

Sro. 13488-13. Recognizance of Wik
nosses. In any case pending in the eourt of com-
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§ 13442-9

CRIMINAL PROCEDURLE

360
of the fact that the court sustalred such objoction reasonable doubt: Dull v, Stats, 38 O.App, 108
ﬂ.‘é’ld discharged the jury: Stewart v. Stats, 15 . 8, N.E. 25, ) v 11
156,

A suggestion that the jury may be obliged -to
‘remain in the jury room ail night does not amount
to improper eoercion i€ the jury were eventually
provided with suitable aecommodations) and if
they did net render & verdict untll 2n hour after
they hid resnmed deliberatlons on the following
morning: Bandy v. State, 13 O. App. 461, 3% O.
. A, 360 [afMrming State v. Bandy., 22 O. N, P.
(N.8.) 65, 30 O. D. (N.P.} 161, and affirmed, without
con;:irlerlng this point, Bandy v. State, 102 Q. B.
38471,

It 13 not an abuse of diseretlon for = trial Judge
to keep u Jury out for forty hours In an fmportant
case and then send them back to their room with
an admonition as to the importanes to all con-
cerhed that they should agree upon a verdiot:
Andrews v. State, If Q. C. C. (N.B) 241, §3 O. C.
D. 564, &7 Bull, §06 (Ed.) [Ieave to Ale petition ln
error refused, Andrawg v. State, 67 Bull, 520].

Refusal to dlscharge a jury on the ground that
e publicption hap besn elrculated in the cotrt-
houss during trial, which would tend to infinence
the jury is not error i2 it ty not shown that any
Juror read #uch article; Ryan v State, 10 O, €. C,
(N.E.} 487, 20 O, C. D, 308 [aflirmed, without opin.
ilon, Ryan v. Biate, 70 0. 8. 4538].

See. 13442.-9, Charge to the jury as to
law and fact. - In ¢harging the jury, the court
vaust state to it all matters of law which the comrt
deems necessary for the information of the jury
in giving its vordiet; and must in addition there.
to inform the jury that it is the exclusive judge
of all questions of faet. The eonrt must siate fo
the jury that in determining the question of
guilt, it must not eonsider the punishment but
that punishment rests with the judge, as may
be provided by law, except in cases of murder
in the first degree or burglary of an inhabited
dwelling. i

BISTONY 113 v. 123 (1513, ¢h. 22, 8 9.
Comparative legislation

Charging fury as to law and fact:

ALIL Code of Crim., Proc,, § 425,

Conn. Geus, Stat. 1930, § 6488,

Ind. Burns” Stat, 1933, § 9-1805.

Kans. Hev. Stat. 1923, § 62-1447,

Xy, Carroll's Stat, 1836, § £25.

Minn., Mason's Gen, Stat. 1927, § 10712,

N.Y, Gitbert's Cr, Code 1935, § 420,

Ore, Code 1330, § 2-308.

References to Page’s Digest and Ohio Turisprudence

Requisites of charge: Pree> Crim. Taw §344 et
aeq.; O-JUR Crim. Law §547 et seq.

Particular instructions: JPABE) Burglary 520,
Orim, Law §347 et seq, Homicide §85 of
siq.; D-irIvR Burglary §42, Ciim. Taw §562
et seq., Homicide §69.

Review: Crim. Taw §382; owuR (rim, Law
§8§ 757, 927 et seq.

ANNOTATIONS

Omission of Instructlon net to cengider punish-
ment held not prejudicial error as to accused: State
v, Moon, 124 0.8 465, 179 N.B. 3&o.

Statutory provisions requiring instruaction not to

- consider punishment are no more mandatory thaa

provisions respecting harmless error: State V.
Moon, 124 Q.5 466, 179 N.E, 350,

Charge glven in prosecutfon for murder In first
degree 13 not to remove presuraption of Inttocehes
nor -establish burden of proof contrary to Tule of

Fellurs of eourt In prosceution for mynr
degres to churge fury that it must nniez;: ?r“
punishment, i3 not error: Dull v. Htate 38 05 dar
185, 178 N.E. 26, : -A DS,

It is mandatory that court charge tn:
the determination of gullt, must not c%?-ntsié‘;:y fa
punishment provided by the statute, apg coun{b.
need not eall court’s attention to such Oinisal '“_
Moon v, State, 84 0.L.R. 352, ons

This sectlon and G.C. § 12441 are fn parg matap
and effect will be given to hoth by construing h“:
section as an additional exception to formaor: Bnhr
hiser v. State, 35 0.1 R. 120, ol

The provisions of G.C. §13442-9, re
court to state to the jury that it must not cansldgr
the punishment, but that punishment rests With the
judge, are no more mandatory than are the prg.
vislons of G.Q. §13443-5 requiring that a Jugg.
ment of convietion shall not be reversed unless 1t
shall aflrmatively appear from the record that tha
accused was prejudlced thereby or was preveatsg
from having a fatr trial: Dalllson v. State, )t
O.L.A, 98,

Tite omilssinn of 4n instruction, that the Jury
must not consider the punishment, may he prajy.
dleed to the rlghts of the atate, but 13 not to the
detriment or disadvantage of a defendant charged
with an offense to which sueh provision appliss
and ha Is thercfore not prejudiced thereby or pre.
vented from having & rair trial: Dalllson v. State,
11 OL.A, 06, ’

The provizions of G.C. § 13442.3, requirlng the
court to state te the jury that it must not consider
tite punishment, but that punishment rests with
the judge, are no mord mandatory than are the
provigions of G.C. § 13440-5, requiring that a judg-
ment of conviction shall not be reversed unless It
ghall affirmatively appear from the record that tha
accused was prejodiced thercby or was preventsd
from hawing a falr trial: Blale +v. State, 11
O.L. A, 86,

A charge in criminal prosecution that defsndnnt
must “establish” an afirmative defonse by greater
weight of evidence Is not prejudicial where, inter
in the charge, the word is qualified or defined to be
the preponderance of tho evidence: Beronjl v. Sinte,
13 O.LuAL 123,

¥t is not prejudicial error for tha trial court, in
a first degree murder prosccution, to siate In I
charga the bunlshment for second degres murder
where he also charges the jary not to considoer the
punishment in determining guilt, as required by
G.C. §13443-97 Neft v, State, 16 O.I.A. 513,

The court's urging the jury ta fry to reach s
verdlet, after the jury has reported they can not
agrem I3 not an additlonal charge in violation of
£,C. §13442-%: Buranett v, State, 19 0.L.A. 100,

Sec. 13442-10. When acensed may be
tried in his absence. A person indicted for & mis-
demeanor, upon requost in writing suhscrlb_e(i by
him and entered in the journal, may be tried i
his absence or by the court. No other persot
shall be tried unless personally present, but if #
person indieted eseape or forfeit his reeogmzﬂ":;
after the jury is sworn, the trial shall proceed 8 :
the verdict ba received and recorded. If the Ué
fense charged is a misdemeanor, jndgment 807
sentenee shall be pronounced as if he were!!ll‘-;;
sonally present, and if a felony, the ease sha -
continued until the aceused appears in conrh
is retaken,

E
HAISTORY —112 v, 123 (181}, ¢k 21, §;g;mf‘*;"_
nnalogous secifon, see former G. O- §1
B 78013 €6 wv. 810, B 15%

Quiring the
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TRIAL-—-GENERAL PROVISIONS §13442-11

73 , This section is the same as former G.C. § 13676, Whore @ person arrested for violating a village
‘ @eneral Cods §13448-2 provides that when the Ofdinance, 1s bronght before the mayor and the
Tst . acedsed is convictsd of murder by confes- Chse adjourned fer trial to a certaln hour of a
lar ston in open court, the court may examips Iuture day, and the aceused, belng out on bail
Po. Wwitnesses and determine the degree of the faills 10 appear 4t the hour fxed for his trial, such
. crime, meyor, in the abasence of tha accuesd can nol try
f ‘ P to convict and sentence him: Truman v, Waltom,
B Comparative legislation E8 O. H, 517, 6% N. B, 57,
tol When presance of deiendant reguired: 1f, after the trint of = felony eas3s has besn
ms AL.L Code of Crim. Prog., § 287 et sed. beguan and hefore it 18 Anished, the atensed absent
ATiz, Rev._Cop.e 1928, § 6028 himself, the trial may continue, aftor forfeliure of
o Cal Deering's 'enal Codo 1931, § 1043, the recognizames, and the verdict be recelved and
te: Fla. Comp. Gen. Laws 1037, § 8383, recorded, but zentents can not be proucunced until
o Idahoe Code 1983, § 18-1803. the accused 13 in court, or 18 retaken! Lieblung v,
ind. %uma' Stat. 1333, $9-180L, State, 18 0. C. ¢ (N.8) 179, 22 O, €. D, 673, sub
, Iowa (Cods 1931, § 13806, nomine, Leiblang v, State, 21 O. €. C (NS8) 528,
.[ha Kans, Rev. Stat. 1923, § 63-1411, ) 33 O, C. D. 412, .
or Ky.  Carroll’s Or. Code 1938, § 183, L. : G i
he Malne Rev, Stat. 1950, ch. 14%, § 23, 3. —When judge communicates with jury
ja- ; - Mags. - Gen, Laws 1932, ch. 278, § 6. Where the jury have retived to consider thelir
lg- K % Mich, Comp. Taws 18289, § 174596, verdict, it 18 error for the court, on the return of
it : Minn, WMason's Gen. Stat. 1827, § L0745, jury into comrt, to agaln instruct them ns to the
Na i % Me. Rev, Stat, 1529, § 1665, law of the case in the absencae of the accused, who
ed Nebr,  Comp. Stat, 1929, §2%-2001. f4 then in jail, even though the defendant’s coun-
11 N.Y. Gilbert's Cr. Code 1536, § 866, sel is preseat at the glving of such instruetions:
. gkla. (S}te:it. iggé. %1;053. Jones v. State, 26 O. 5, 208, :
iry - Ore, ode , §13-904. Turing the enforced absence of the aceused, 1t
ha- .?.‘BI;R}“ %‘”—“I" Laws 1929, § 4821, §s error for the judge to hold 4 comversation with
he Utak R‘*S“"Sn (i‘ml’f’- Stat. 1928, Or, Pr, art. 58k ihe jury which might influence thelr verdict: Ben-
ed W C:dé 1;%0- ;:&45 105-28-3. nett v. State, 16 0, C. C. 84, 4 O, . D, 129,
fj—' . | W.Va. Code 1937, § 5191, The acoused must he present when the Jury Is
Wis, ~ Stat : 35 : culted out to report its progress: Bennett v, Biate,
ta, . Stat. 1333, ¥ 367.07. i A A S AL i 1A
. FORM: Entry. Patterson ) 13442-10. . 10 0. G, C, 84, . . E
he . ANTRY: Leave to b ted A court has no right to communicate with tha
lop . the court ’ ‘wiid 1?! 0130% tried when absent, or by {ury respecting the charge afler the jury bas re~
Y i : ‘ . . tired, except publicly and in the presance of the
he . Presonce of accused and counsel:  Wrmed Crim, . accused; Kirk v, State, 14 O, B11; Campbsll w.
2 | Low §321; OJURCrim. Law §§110, 112, 119, Reekett, 8 O. & 210
it - 604, 678, N2, A Judge may state his reco’llect;lon of the evl-
ha : . dence of a material witness when the Jury returns
ed ANKOTATIONS ' fnto court and aslks him te do so: Hulse v. Stale,
11 1. Trial by court 35 0. B, 421
e 2. Absenca of aceusad 4, —When verdict Teceived
yind 3. —When judge communicates with It iz the right of the accused to bhe present at
o Jury ) the return of the verdict: Sargent v. State, 11 O.
be 4. «—When verdict recelved 47%; Rosa v. State, 20 O. 31
La, . —Whan motion argued The counsel of the accused are en.tllhleeil to n
. 1. Trial by ¢ reasonable opportunity to be present at the Te~
in Th ; 1aurt ceiving of the verdict, Hut where the court, afier
o . b 8 mection does not make It obligatory wpon  the Jury agresd, had the courthouse bsll rung im
pd eS court 1o try the accuged without a fury: Icked pursnancs of an anncuncement made @t the tlmw
e v. Biate, 63 O, S, 5489, 58 ¥, B, 2331, the jury retired, and also counsel salied, and a
by By force of G. €, § 4528, a meyor of a city In reasonable time had olapsed for counyel to appear,
which there is no polica eourt has final jurisdic- ail was done by the court that the defendant or
tlon to hear and detérmine any prosecutlon for o his counsel had a right to expect: Weaver V.
Da misdemeanor where the accused id not entitled te State, 24 O. 8, i34,
‘ofl ; tgaézgy jury: State v. Borham, 72 O. 5. 358 74 See, nlso, Crusen v, State, 10 O, 8 259,
-A- - 1t is not error to omit giving netlce to the
2 plea of gnilty is a waiver of a trial by Jury, prisoner’s counsel thut he may be present whan the
and & plea of gullty entered before a mayor have verdict ls to be delivered by ths jury: Butcliffe w
ba ng complete jurlsdietion in misdemeancrs is to be Biate, 13 O. 468, '
< ghren the same offect as In courts of higher juris- s
8 dietion: Hillier v. State, b O, C. C. (N.B.) 845, 16 5 —Wlen motion argued .
4 ' 0. C DT Tt la no ground for the reversal of a judgment,
i . " The hearing of a motior that o motlon for a nmew tirial was made, argued,
m a part of the %ual. The pr;s:;z:a?eggtﬁ::r:;gng; and everruled in the absencs of the prisoner, where
m such motion of one convicted of a erime ts mnot no objestlon was made till after sentenca: Grifin
B necéssary and 1t i3 error for the trial judge to V- Stite, 84 O. 8. 289, )
co refuve to hear and determine same on account of ) . . .
’ ::hecm(’;:g; 8 abeence: Armstrong v. Stats, 15 O. Sko. 13442-1%, Joint trials in felony
Py toT ’ ) 884, . cases; exccptions. - When two or more persons
a . 2 ;lbence of accused ) are jointly indicted for a felony, except a cnpital
or presence of acewsed at the view of the prem- - X i I v
r- ises by the jury, see notes to . C. § 13442-14, Oﬂ:ens?’ they "ahalllibe iried erglyti.ln]e:i thefcm;it
" “Where, pending a trlal upon a crlminal prosecu- for good czm‘se shown on appleation therefor 'ly
- ?lon.l the accusgd. })a}ing’h on bafll, abgeonds, it is the proscenting attormey or one or more of said
agal to proceed with the wase and to recelve o - order : e i -
verdiot of guilty iz his absence: PFight v. Btate, defendants, 01!131 that one or mOIE of sald de
7 0. (pt. 1) 189, - fendants be tried separately.
by Where the defendant 12 on ball, it 18 not error HISTORY.—I118 v, 128 {181), ch, 21, §11. For nn
fo recelve a verdict in hls voluntary absanes: Wile nnalogons sectfon, see former G. . §13877; R. B,
ron v. State, 3 O. 8 318, . 8 7802; U6 v. 210, §158; 110 w. 300 (301).
I
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LexisNexis:

LEXSTAT OR(C 294147

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (¢) 2009 by Matthew Bender & Company, Inc
a member of the LexisNexis Group
All rights rescrved.

#=+% CURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH JULY 16, 2009 #*¥
% ANNOTATIONS CURRENT THROUGH APRIL 1, 2009 *#*
#xk OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 1, 2000 ***

TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2941, INDICTMENT
PROCESS ON INDICTMENTS

Go to the Ohio Code Archive Dircctory
ORC Apn. 2941.47 (2009)

§ 2941.47. Summons on indictments against corporations

When an indictment is returned or information filed against a corporation, a summons cottmanding the sherifl to
notify the accused thereof, returnable on the seventh day after its date, shall issuc on praecipe of the prosecuting
attorney. Such summons with a copy of the indictment shall be served and returned in the manner provided for service
of summens upon corporations in civil actions. If the service cannot be made in the counly where the prosecution
began, the sheriff may make service in any other county of the state, upon the president, secretary, superiniendent, clerk,
treasurer, cashier, managing agent, or other chief officer thereof, or by leaving a copy at a general or hranch office or
usual place of doing business of such corporation, with the person having charge thereof. Such corporation shall appear
by onc of its officers or by counsel on or before the return day of the summons served and answer fo the indictment or
information by motion, demurrer, or plea, and upon failure to make such appearance and answer, the clerk of the court
of common pleas shall enter a plea of "not guilty." Upon such appearance being made or plea entered, the corporation is
before the court until the case is finally disposed of. On said indictment or information no warrant of arrest may issue
except for individuals who may be included in such indictment or information,

HISTORY:

GC § 13438-12; 113 v 123(172), ¢h 17, § 12; Bureau of Code Revision, Eff 10-1-53,

NOTES:

Related Statutes & Rules
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ORC Ann. 2941 .47

Ohio Rules
Process: who may be served, CivR 4.2(F).
Service, how made, CrimR 49(5).

Warrant or summons upon indictment or information, CrimR 9.

Case Notes & OAGs

OFFICER NOT NAMED AS DEFENDANT.

Page 2

Where the city files a criminal complaint against a corporation for violation of the municipal tax code and does not
name the corporation's president as a defendant, the subsequent conviction ol its president absent formal accusation
violates due process and is consequently void: Cleveland v. Technisort, Inc., 20 Ohio App. 3 139, 485 N.E.2d 294

(1985).
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LexisNexis’
LEXSTAT ORC ANN. 2045.12

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright {c) 2009 by Matthew Bender & Company, Inc
a member of the LexisNexis Group
All rights reserved.

*#% CURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH JULY 16, 2009 *##
*HE ANNOTATIONS CURRENT THROUGH APRIL 1, 2009 #%*
##% OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 1, 2009 #**

TITLE 29. CRIMES - PROCEDURE
CHAPTER 2945, TRIAL
TRIAL PROCELEDINGS

Go to the Ohio Code Archive Dircetory
ORC Anm. 294512 (2009)

§ 2945,12. When accused may be tricd in his absence

A persen indicted for a misdemeanor, upon request in writing subscribed by him and entered in the joumal, may be
tricd in his absence by a jury or by the court. No other person shall be tried unless personally present, but if a person
indicted escapes or forfeits his recognizance after the jury is sworn, the trial shall proceed and the verdict be received
and recorded. If the offense charged is a misdemeanor, judgment and sentence shall be pronounced as if he were
personally present. If the offense charged is a felony, the case shall be continued until the accused appears in court, or is
retaken.

HISTORY:

GC § 13442-10; 113 v 123(181), ch 21, § 10; Bureau of Code Revision. Eff 10-1-53.

NOTES:
Related Statutes & Rules

Ohio Rules

Prescnce of defendant, CrimR 43,
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ORC Ann. 294512

Comparative Legislation
ABSENCE OF ACCUSED: CA--Cal Pen Code § 1043
FL~-Fla. R. Crim. P 3.180
IL--725 ILCS § 5/113-4.1
IN--Burns fud Cocle Ann. § 35-38-1-4
KY--Ky RCr8.28
MI--MCLS § 768.3
NY-NY CLS CPL § 11010

PA--Pa. R Crim. P. 113

Practice Forms
Request for Trial in Absentia 1, 16 Ohio Forins of Pleading and Practice Form 23:3
ALR
Absence of accused at return of verdict in felony case, 23 ALR2d 456.

Power to try, in his absence, one charged with misdemeanor. 68 ALR2d 638,

Case Notes & OAGs
ANALYSIS Generally Commencement of irtal Felonies Misdemecanors

GENERALLY.

Defendant presented no evidence that his absence when the jury venire was first sworn in thwarted a fair and just
hearing. Defendant was present for every other stage of the proceedings and his conjecture that perhaps he or his
counsel would have noticed a gesture or an expression on a juror's face to indicate that the juror intended to falsify the
oath was not sufficient to show plain error. State v. Hawkins, 2004 Ohio App. LEXIS 790, 2004 Ohio 8§53, (2004),
reversed without opinion at /04 Qhio St 3d 582, 2004 Ohio 7124, 820 N.E.2d 931, 2004 Ohio LEXIS 3074 (2004).

Where defendant left the proceedings against him before the jury had been impanelled, the court erred in trying
defendant in absentia: State v. Meade, 1996 Ohio App. LEXIS 1962 (8th Dist. 1996).

A defendant can waive his right to be present at his trial; the waiver is conditioned upon whether the trial has
already commenced at the time of defendant's absence from trial: State v. Meade, 1996 Ohio App. LEXIS 1962 (8th
Dist, 1996).

COMMENCEMENT OF TRIAL.

A Jury trial commences after the jury is impaneled and sworn in the presence of the defendant: State v. Meade, 80
Ohio 8t. 3d 419, 687 N.E.2d 278, 1997 Ohie LEXIS 3129, 1997 Ohio 332, (1997).
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ORC Ann, 2945.12

FELONIES.

Revised Code § 2945.12 does not prohibit the trial by the court of one accused of a felony where such accuscd
voluntarily absents himself so that he cannot be found: State v. Phitlips, 34 Ohio App. 24 217, 299 NLE.2d 286 (1972).

MISDEMEANORS.
A person charged on affidavit with a misdemeanor under penalty of imprisonment is entitled by the provisions of

this section to be personally present at the trial, and trial and conviction in his absence are reversible error: Stare v.
Walker, 108 Ghio App. 333, 161 N.E.2d 521 (1959).
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LexisNexis®

LEXSTAT ORC ANN. 2938.12

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (¢) 2009 by Matthew Bender & Company, Tnc
a member of the LoxisNexis Group
Al rights reserved.

=x% CURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH JULY {6, 2009 ***
ke ANNOTATIONS CURRENT THROUGH APRIL 1, 2009 ***
w#: OPINIONS OF ATTORNEY GENERAL CURRENT THROUGIH JULY 1, 2009 ***

TITLE 29, CRIMES - PROCEDURE
CHAPTER 2938, TRIAL - MAGISTRATE COURTS

Go to the Ohio Code Archive Directory
ORC Ann. 2938.12 (2009)

§ 2938.12, When accused may be tried in his absence

A person being tried for a misdemeanor, either to the courl, or to a jury, upon reguest in writing, subseribed by him,
may, with the consent of the judge or magistrate, be tried in his absence, but no right shall exist in the defendant to be so
tried. If after trial commences a person being tried escapes or departs without leave, the trial shall proceed and verdict or
finding be received and sentence passed as if he were personally present.

HISTORY:

128 v 97(115). Eff 1-1-60.

NOTES:

Related Statutes & Rules

Ohio Rules
Presence of defendant, CrimR 43.
ALR

Exclusion or absence of defendant, pending trial of criminal case, from courtroom, or from conference between
court and attorneys, during argument on question of law, 85 ALR2d 1111,
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ORC Ann, 2938.12

Power to try, in his absence, one charged with misdemeanor, 68 ALR2d 634.

Right of accused 1o be present at suppression hearing or at other hearing or conference between court and sitorneys
concerning evidentiary questions. 23 ALR4th 955,
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RULKE 43. Presence of the defendant
(A) Defendant’s presence.

(1) Except as provided in Rule 10 of these rules and division (A)}2) of this rule, the
defendant must be physically present at every stage of the criminal procecding and trial,
including the impaneling of the jury, the return of the verdict, and the imposition of sentence,
except as otherwise provided by these rules. In all prosecutions, the defendant’s voluntary
absence after the trial has been commenced in the defendant’s presence shall not prevent
continuing the trial to and including the verdict. A corporation may appear by counse! for all
purposes.

(2) Notwithstanding the provisions of division (A)(1) of this rule, in misdemeanor cases
or in felony cascs where a waiver has been obtained in accordance with division (A)(3) of this
rule, the court may permit the presence and participation of a defendant by remote
conlemporaneous video for any proceeding if all of the following apply:

(a) The court gives appropriate notice to all the partics;

(b) The video arrangements allow the defendant to hear and sce the
proceeding;

(c) The video arrangements allow the defendant to speak, and to be seen and
heard by the court and all partics;

(d) The court makes provision to aflow for private communication between the
defendant and counsel, The court shall inform the defendant on the record how to, at any
time, communicate privately with counsel. Counsel shall be afforded the opportunity to
speak to defendant privately and in person. Counsel shall be permitted to appear
with defendant at the remote location if requested.

(¢) The procecding may involve sworn testimony that is subject to cross
examination, if counsel is present, participates and consents.

(3) The defendant may waive, in writing or on the record, the defendant’s right to be
physically present under these rules with leave of court.

(B) Defendant excluded because of disruptive conduct. Where a defendant’s conduct
in the courtroom is so disruptive that the hearing or trial cannot reasonably be conducted with
the defendant’s continued physical presence, the hearing or trial may proceed in the defendant’s
absence or by remote contemporaneous video, and judgment and sentence may be pronounced as
i the defendant were present. Where the court determines that it may be essential to the
preservation of the constitutional rights of the defendant, it may take such steps as are required
for the communication of the courtroom proceedings to the defendant.

[Effective: July 1, 1973; amended effective July 1, 2008.]
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Staff Note (July 1, 2008 amendmenis)

Rule 43 is amended so that in misdemeanor ¢ases and in felony cases where the defendant has
waived the right to be present, the “presence” requirement can be satisfied either by physical presence or
presence by video teleconferencing. Advances in video teleconferencing technology have enabled courts
to save considerable expense by conducting proceedings by video teleconferencing while still preserving
the rights of the defendant.

In order to ensure that the defendant’s rights are protected, any proceeding conducted through
video teleconferencing must meet certain requirements: the defendant must be able to see and hear the
judge, the judge must be able to see and hear the defendant, and the defendant must have the ability to
communicate confidentially with his or her attorney. Furthermore, presence by video teleconferencing is
permitted under limited circumstances involving swormn testimony. Counsel must be present and must
consent to the use of video teleconferencing. Contemplated in this type of hearing is a miscellaneous
criminal proceeding such as probation revocation, protection order hearing or bond motion.
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