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STATEMENT OF THE CASE AND FACTS

Relators filed their complaint on September 3, 2009 seeking declaratory relief and

alleging violations of the lottery and single-subject provisions of the Ohio constitl.ition.

Respondents filed their answer and a niotion for judgment on the pleadings on September 11,

2009.

In 1807, the General Assembly made it an offense to conduct a lottery "without a special

act of the legislature." From 1807 to 1828, the General Assembly authorized a mimber of

lotteries to fund public improvements. This practice was barred by statute in 1830, and by the

1851 constitution, which prohibited lotteries, but not gambling. (Gambling was prohibited by

statute.) This lotteiy ban remained unchanged until it was amended in 1973 to allow the state to

conduct lotteries.

The 1973 amendment process started witli Senate Joint Resolution 3("S.J.R. 3"), which,

as initially passed by the Ohio Senate, proposed an amendment repealing the lotteiy ban. The

Ohio House failed to pass the initial proposal, and it was passed by the General Assembly on

Mzu•ch 21, 1972 in the following fonn:

Section 6. Lotteries, and the sale of lottery tickets, for any purpose whatever, shall
forever be prohibited in this State, except that the General Assembly may
autltorize the conduct of state lotteries restricted to the sellittg of rights to
participate therein and tlte awardittg of prizes by drawings when the entii-e net
proceeds of any such lottery are for state aid to public and private education.
(Emphasis added.) Appx. 1.

This court struck the proposal from the ballot on April 28, 1972 with the following

observation:

The proposed amendment reads, in part:

'k ** the General Assembly may authorize the conduct of state lotteries restricted
to the selling (by whom?) of rights to participate therein and the awarding of
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prizes by drawings when the entire net proceeds (after expenses) of any such
lottery are paid into the general revenue fund of the state.' (Amended Substitute
Senate Joint Resolution No. 3.) Had the word 'operated' been inserted after the
word 'state' and before the word 'lotteries,' the proposed amendment would not
perniit such construction. Without that additional word, this court can only discern
the meaning of the proposed amendment from the language actually used. Clearly,
that language would permit the General Assembly to authorize private enterprise
to conduct lotteries by selling rights to participate in that lottery and by conducting
drawings. State ex rel. Minus v. Brown (1972), 30 Ohio St.2d 75, 80.

S.J.R. 28 was then introduced in May 1972 with the following language:

Section 6. Lotteries, and the sale of lottery tickets, for any purpose whatever, shall
forever be probibited in this State, except that the General Assembly ntay
autltorize an agency of the state to conduct lotteries, to selt rights to participate
tiaerein, and to arvarrl prizes by chance to participants, provided the entire net
proceeds of any such lottery are paid into the general revenue fund of the state.
(Emphasis added.) Appx. 3.

"fhe Ohio Legislative Service Comrnission analyzed S.J.R. 28 as follows:

A similar proposed amendtnent was ruled off the ballot in the May, 1972, primairy
election by the Ohio Supreme Court. The principal difference between the two
proposals is that this one specifically requires that a state agency conduct the
lottery; private lotteries would not be pei-mitted. L.S.C. Meinorandum dated May
16, 1972. Appx. 5.

On July 6, 1972, Senator IIoward C. Cook moved the Senate to anrend S.J.R. 28 to delete

"lotteries" and insert "ganies of chance." This motion was defeated 28-4. Index to Senate

Journal, Senate Jt. Resolutions, July 6, 1972. Appx. 12.

Senator Ronald M. Mottl, the sponsor of S.J.R. 28, referred it to the Legislative Service

Commission and received the following analysis:

Under the wording of the amendment, no private corporation could operate the
lottery for the state on a contract basis, for the following reasons:

1. The amendment limits the exception to lotteries in which an agency of the
state conducts the lottery, sells the lottery tickets, and awards the prizes.

2. There could be no profit for a private group in operating the lottery, since
the entire net proceeds nlust be paid into the state treasury. (Emphasis added.)
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L.S.C. Memorandum re S.J.R. 28 dated November 27, 1972. Appx. 16.

In a memorandum dated December 7, 1972, the Legislative Service Commission further stated:

At your request I have studied the language of S.J.R. 28 and the Ohio Supreme
Court opinion criticizing the Secretary of State's eondensation of your previous
resolution.

I do not believe a court could reasonably question the language of S.J.R. 28 as
requiring that the lottery be operated by the state, as different from authorizing a
private concern to do it.

While the present language of S.J.R. 28 clearly calls for a state agency to have the
autliority granted, for purposes of argument an opponent neight claim that the
s•tate could, under tJtis language, designate a private concern, as its agent.
Again, I would find this an unreasonable and insupportable argument, and my
suggestion is offered only as a nieans to prevent such an argument from being
ofl'ered. (Emphasis added.) L.S.C. Memorandum re S.J.R. 28 dated December 7,
1972. Appx. 17-18.

In 1987, under Senator Mottl's sponsorship, another amendment to Art. XV, §6 was

enacted to ensure that net proceeds of the lottery went to education.

In 2009, Am. Sub. I3.$. 1, was cnacted with a last-mimite amendment inserted into the

bill by the Conterence Committee amending R.C. Chapter 3770 to authorize the operation of slot

machines/video lottery terminals at several Ohio racetracks (the "VLT provisions") as a lottery.

Neither the House or Senate versions of the bill submitted to the committee contained these

provisions, which dramatically, and unconstitutionally, changed Ohio law. Respondents

explained that this amendment was in response to a "fiscal crisis" and a last minute budget

shortfall. Respondents Memo, p. 6. Subsequently, the Lottery Commission adopted rules

implementing the VLT amendment. The VLT atnendments and resulting rules are collectively

referred to herein as the VLT provisions.
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STANDARD OF RCVIEW

The standard of review for a motion for judgment on the pleadings was set forth by this

court in State ex rel. Midwest Pride IV, Inc. v. Pontious (1996), 75 Ohio St.3d 565, 570 as

follows:

Under Civ.R. 12(C), dismissal is appropriate where a court (1) construes the
material allegations in the complaint, with all reasonable inferences to be drawn
therefi•oin, in favor of the nonmoving party as true, and (2) finds beyond doubt,
that the plaintiff could prove no set of facts in support of his claim that would
entitle him to relief. Thus, Civ.R. 12(C) requires a determina6on that no material
factual issues exist and that the movant is entitled to judgment as a matter of 1aw.
(Citations omitted.)

The Pontious court addressed other considerations regarding Civ.R. 12(C) as follows:

Civ.R. 12(C) permits consideration of the complaint and answer, but a Civ.R.
12(B)(6) motion must be judged on the face of the conrplaint alone. * ** The
standards for Civ.R, 12(B)(6) and (C) motions are similar, but Civ.R. 12(C)
motions are specifically for resolving questions of law.

Relators seek declaratory relief regarding the constitutionality of the VLT provisions on

their face, and in the alternative as applied. A facial challenge requires a showing that there

exists no set of circumstances under which the VLT provisions will be valid. Harrold v. Collier

(2005), 107 Ohio St.3d 44, 2005-Ohio-5534 at ^ 37. In an as-applied challenge, "the burden rests

upon the party making such attack to present clear and convincing evidence of' a presently

existing state of facts, which makes the act unconstitutional and void when applied thereto."

Belden v. Union Center Life Ins. Co. (1944), 143 Ohio St. 329 at paragraph six of the syllabus.

While this court has noted its duty to reconcile legislative acts with constitutional

provisions if possible, this court has einphasized that "it is equally [the court's] duty to strike

down any act wliich clearly conflicts witlr the provisions of ^* k the Constitution of this state."

Be7den, 143 Ohio St. at 340.
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It is well settled by this court that constitutional provisions should be interpreted to give

effect to the intent of the framers of who enacted such provisions:

In the interpretation of an amendment to the Constitution the object of the people
in adopting it should be given effect; the polestar in the construction of
constitutional, as well as legislative, provisions is the intention of the malcers and
adopters thereof. Castleberry v. Evatt (1946), 147 Ohio St. 30, paragraph one of
the syllabus

See also, State ex rel. Horner v. Anderson (1975), 41 Ohio St.2d 166, 169; State ex rel. Shkurti v.

Withrow (1987), 32 Ohio St.3d 424, 426; State cx rel. Ohio Fzands Management Board v. Walker

(1990), 55 Ohio St.3d 1, 10.

In furtherance of this principle, this court has regularly considered evidence of the intent

of the framers of challenged constitutional provisions. In Castleberry, 147 Ohio St. at 33, this

court considered "argument advanced by the committee appointed to sponsor the amendment."

In Shkurti, 32 Ohio St.3d at 426, this court examined "the relevant constitutional debates." In

Horner, 41 Ohio St.2d at 169, this court noted that "evidence of the intent of [the challenged

constitutional provision] is found in the text of the Ohio Constitutional Revision Commission's

recommendation of the section." In Ohio Fzmds Management Board, 55 Ohio St.3d at 6, this

court referred "to the intent of the fi•amers of our Constitution as evidenced by the dialogue from

the Constitutional Convention of 1850-1851."

The Ccastleberay court also emphasized that "[i]n the construction of constitutional

provisions or legislative enactments, unreasonable or absurd consequences should, if possible, be

avoided." Castleberry, 147 Ohio St. at paragraph two of the syllabus.

Recent aourt decisions characterize the interpretation of constitutional provisions as

starting with a presumption of constitufionality, and requiring deference to the legislature if its

interpretation is reasonable or plausible. The framer's intent, however, must always remain the



"polestar" of constitutional interpretation. The notion of presumption must be grounded in this

"polestar." The presumption of constitutionality must involve a presumption that a given

interpretation is reasonably or plausibly consistent with the framers' intent. Too often the

argument is niade that possible usages or conceptualizations of a tenn inu.st be einployed in

constitutional interpretation without proper attention to the framers' intent. Constitutional

interpretation is not merely a linguistic or philosophical enterprise; it involves an effort to discern

what the people have agreed to. This is the fowidation of legitimate govennnent and democracy,

that the people be governed by laws to which they have consented. Language and philosophy

involve many possible usages and conceptual structures and can be very elastic in the minds of

clever lawyers and dedicated interest groups. Those who influence the culture can shape it by

focusing on usages or conceptualization, which then gain the currency of a popular trend.

Constitutional interpretation, however, involves discerning the terms of an agreement by the

people, at the time of their agreement, not an abstract linguistic or philosophic analysis or

response to a curTent trend.
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ARCiJMENT

A. Introduction.

Respondents' motion for judgment on the pleadings should be denied because they have

not established that Relators can prove no set of facts in support of their claims that would entitle

them to relie£ Respondents have not demonstrated that Relators can prove no facts supporting

their claini that the operation of the VLTs contemplated by the VLT provisions falls outside the

meaning of "lottery" as intended by the frainers of Ohio Const. Art. XV §6. Nor have they

shown beyond doubt that there is no provable set of facts supporting Relators' claim that

commissions in the amount of 50% of the video lottery terminal income, in excess of prize

payinents, violates the constitutional requirement that the entir-e net proceeds of the lottery be

solely used for educational programs. Finally, Respondents have not made the required showing

that there is no possible evidence that the VLT provisions were enacted in violation of the one-

subjectrule.

B. Respondents bave not shown beyond doubt from the complaint that no
provable set of facts warrant relief on the claim that VLTs are not lotteries.

Relators have alleged in the complaint that VLTs, as defined by R.C. 3770.21(A) and the

rules promulgated thereunder, do not constitute lotteries within the ineaning of Ohio Const. Art.

XV §6. This allegation must be accepted as true by this com•t for purposes of this motion. Article

XV, §6 of the Ohio Constitutionprovides in part:

Except as otherwise provided in this section, lotteries, and the sale of lottery
tickets, for any purpose whatever, shall l'orever be prohibited in this State.

The General Assembly may authorize an agency of the state to conduct lotteries,
to sell rights to participate therein, and to award prizes by chance to participants,
provided that the entire net proceeds of any such lottery are paid into a fund of the
state treasury that shall consist solely of such proceeds and shall be used solely for
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the support of elementary, secondaay, vocational, and special education prograins
as determined in appropriations made by the General Assembly.

Respondents acknowledge in their supporting memorandum that the Lottery

Commission's authority to operate VLTs depends on whether VLTs qualify as a"lottery" within

the intended meaning of Art. XV §6. Respondents' Meino., p. 12. Given that this court must

accept as true the allegation that VLTs are not lotteries, it is clear that Respondents are unable to

demonstrate from the complaint that there is no possible factual basis for the relief requested by

Relators.

Consideration of whether VLTs are lotteries within the nieaning of Art. XV §6, will

require this court to address on the merits, evidentiary issues regarding the makeup of the V LTs

at issue, and what the framers intended by their use of the tenn "lotteries." Respondents'

argument presents extensive evidence regarding how VLTs may be similar to existing games

operated by the Lottery Commission. None of this evidence may be considered in the context of

this motion. Not only because resolution of this motion may only be based on the allegations of

the coinplaint, but also because the evidence has not been presented in proper form such as

affidavit or deposition. As a result, such evidence camlot serve as a basis for a detennination that

VLTs constitute a lottery. To the contrary for purposes of this motion, this court's precedent

requires the assumption that VLTs are not lotteries as alleged in the complaint.

The issue of what the iiamers and voters intended by their usage of the tenn "lotteiy" will

also require evaluation of evidence. In the fn•st instance, this issue is one of first impression to

this court, ancl requires an interpretation of a term whose meaning was set in a historical context

quite different from that now presented. These circumstances fairly present different possible

interpretations, of a constitutional provision thereby bringing into play this court's precedent
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providing for consideration of evidence of the framers' intent. As indicated above, the weighing

of this evidence is not the proper fiinetion of a motion for judgment on the pleadings.

Moreover, Respondents' argunient that existing case law is somehow determinative of

this issue is not well taken. Respondents cite out-of-state case law in support of their view, but

fail to account for the fact that those cases involve different constitutional provisions than the one

at issue. Furthermore, Respondents fail to address contrary out-of-state eases or attorney general

opinions, which conclude that VL"I's/slot machines are not lotteries. This authority demonstrates

that the issue is not as clear-cut as suggested, and that careful consideration of the specific

constitutional provision and related historical context is required.

The opinion of the attorney general of Texas in Opinion No. CA-013 is one such

example. Appx. 19. The Texas attorney general was asked to opine whether a constitutional

provision allowing state lotteries authorized the operation of VI,Ts. Texas law is similar to Ohio

law on this subject, in that its constitution had prohibited lotteries since 1845, but was amended

in 1991 to allow a state lottery. The attorney general opined that the deterniinative consideration

was the comnlon understanding of the concept of lottery at the time of the amendnient allowing a

state lottery. He concluded that the popular definition was narrow and restricted to a particular

form of ganie involving a scheme of distribution of prizes by lot or chance, usually as determined

by numbers on tickets as drawn at random. He rejected the expansive legal argument -- similar to

that now espoused by Respondents -- as being so broad as to include all games of chance and

therefore not what was contemplated by the legislature and voters who passed the amendment

allowing a state lottery.

A similar result was obtained in .Tohnson v. Collins Entertainmefxt Co. (S.C. 1998), 333

S.C. 96, 508 S.L. 2d 575, which held that video gaming devices are not lotteries. The court
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determined that the constitutional ban on lotteries dating from 1868 contemplated the sale of

tickets to a large number of people for a chance to share in prizes. Id. at 578. The court rejected

the argument that a video display constituted a ticket as argued by the dissent. Id. at 583

in Poppen v. Walker (S. Dak. 1994), 520 N.W.2d 238, the Soutli Dakota Supreme Court

reached a similar conclusion, finding that the state constitution's separate reference to "games of

chance" and "lottery"' reflected an intent to use the term "games of chance" as a broad term

including most forms of gaming, while using the term "lottery" in the narrow sense of sale of

tickets to large numbers of people for a chance to share in the distribution of prizes.

The Poppen case involved circumstances very similar to the present case, focusing on the

question of whether a "video lottery" is a constitutionally authorized state lottery. South

Dakota's constitution, like Ohio's, barred lotteries since 1889, but was amended to allow a state

lottery in 1986. In 1989, the legislature passed a law authorizing video lotteries. The Poppen

court lield that it was its duty to define the constitution, rzjecting an argument, which was also

made here by Respondents, that the legislature's after-the-fact interpretation was entitled to

deference. Id. at 241-242. The Poppen court, as in this case, was urged to adopt a broad generic

definition of lottery, based on the tln•ee elements of prize, chance and consideration, which

essentially included all fonns of gambling. Id. at 243-244. The Poppen court coneluded,

however, that the meaning of lottery, as used in its constitution, was different since the

constitution made a distinction between lotteries and gaines of chance. The court noted that

"games of chance" had a broad generic ineaning including among other things, slot machines,

while "lottery" had the narrow meaning discussed above. Id. at 244-245. The court also noted

that state statutes defined these terms, and the legislature was presumed to have known the law at

the time it passed the amendment authorizing state lotteries. Id. at 246.
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The Poppen cotu-t also held that amendments to a constitution, which had beeti proposed

but rejected, could be considered in determining the intent of the framers. Id. at 246. At the time

the 1986 amendment authorizing state lotteries was introduced, an arnendment was proposed,

and rejected, to also authorize video poker. Id. at 246. The Poppen court noted that video poker

was equivalent to video lottery since both envisioned games played on a video machine. Id at

246. 'l'he court concluded that autliorization of the video gaming concept had been considered

and rejected. Id. at 246.

"I'he Poppen court went on to conclude that video lottery was a game of ehance. Id. at

247. It then explicitly rejected the state's argument for a broad definition of lottery and held that

the 1986 amendment did not authorize state "ganres of chance:"

The State's argument turns the public policy against gambling inside out by
contending that the people have empowered the legislature to sanction any form of
gaming which contains the "three elements." Theoretically, slot machines would
be constitutionally authorized, as would all other forms of gaining heretofore
prohibited as lotteries by the orgaiiic law.

The 1986 amendinent was an exception to the general prohibition against
gambling. The intent of the people in adopting that ainendment was not to give
the legislatwe carte blanche power to authorize any form of gaming which
contains the elements of prize, chance, and consideration. The sole power granted
was to authorize "a state lottery," not state "gaines of chance." Id. at 242.

(Footnote omitted.)

In a different context, the Florida Supreme Court reached a conclusion similar to those

discussed above. In Lee v. City ofMiamd (1935), 121 Fla. 93, 163 So. 486, the court concluded

that slot machines did not come within the meaning of lottery as used in the state's constitution,

which barred lotteries since 1868. Id. at 489. The court rejected the broad definition of the term

lottery, as argued by Respondents, concluding that the framers of its constitution had in mind a

specific form of gambling, not all forms of gambling. Id. at 489. It concluded that the concept of
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"lottery" that was contemplated at the time of the enactment of the constitution involves sales of

tickets for prizes, which were awai-ded by the casting of lots or by other manners of chance. Id. at

489. The Lee court pointed to the definition of lottery used by the Supreme Court of the United

States in Phalen v. The Commonwealth ofVirginia (1850), 49 U.S. 163, 168, 12 L.Ed. 1030,

which distinguished coinmon forms of gambling from lotteries as follows:

Experience has shown that the common forms of gambling are comparatively
innocuous when placed in contrast with the widespread pestilence of lotteries.
The fonner are confined to a few persons and places, but the latter infests the
whole community; it enters every dwelling; it reaches every class; it preys upon
the hard earnings of the poor; it plunders the ignorant and simple.

The Lee court held that the term "lottery" used by the cons6tution was intended to mean

the nanow understanding of lottery as discussed in the Phalen case. Id. at 49. The court based its

holding on its view of the prevailing conditions as supported by conternporaneous and

snbsequent history. Id. at 49. The Florida Supreme Court recently reiterated this in an advisory

opinion to the attorney general, holding that lotteries do not include slot machines. In re

Advisory Opinion to Atty. Gen. re Authorizes Miatni-Dade and Broward Coasnty Voters (2004),

880 So. 2d 522, 525-526.

The above cases support the view that interpretation of the term "lottery" requires an

analysis of the specific language of the pertinent constitutional provision and histoiical context.

The generic and broad legal definition of lottery argued by Respondents is not deterininative of

what the frainers of the pertinent Ohio constitutional provision intended by the use of the term.

A helpfi,il history of Ohio's constitutional provisions regarding lotteries was provided by

this court as follows:

The first Constitution of Ohio, adopted in 1802, made no direct reference to
lottery or gamb1ing. In 1805, the General Assembly passed an Act making various
forms of gambling illegal. In 1807, it was made an offense to conduct a lottery
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"without a special act of the legislature. From 1807 to 1828 the General Assembly
passed a number of Acts providing for the raising oCmoney, by way of lottery, to
make public improvements. In 1830, the General Assembly prohibited the further
use of lotteries or schemes of chance for any purpose, and this prohibition was
carried over into the Constitution adopted in 1851. Section 6, Article XV of'the
Constitution of 1851 provided that lotteries, and the sale of lottery tickets, for any
purpose whatever shall forever be prohibited in this State." It is interesting to note
that when the people of the state adopted the Constitution of 1851, nothing therein
was said of gaming or gambling as such, or in the Amendments to that
Constitution later adopted. The prohibition of the Constitution was against
lotteries and the sale of lottery tickets only. As we have seen, the adverse attitude
of the General Assembly toward the use of gambling machines or devices was so
pronounced, and their use so adverse to the policy of the state, that it apparently
was thought unnecessary to write any prohibition thereof into the Constihition. It
was only because the legislatures had seen fit to employ the scheme of a lottery
for public and private puiposes that the people considered it necessary to prohibit
lotteries in the Constitution. This is clearly demonstrated by the enactment of
Ohio's first anti-gambling provisions, on Februaiy 14, 1807, under the title, "an
act, for the prevention of certain iminora1 practices." Every "* * * species, kind or
way of gambling at hazard or chance, under any pretetise whatever, for nioney or
any otlier article of value, and betting thereon," were prohibited. Thus, at the time
of the constitutional convention of 1851, all gambling, whether games or schemes
of chance, was illegal in Ohio.

Relying on the foregoing constitutional provisions, courts in Ohio treated the
Constitution as broadly prohibiting lotteries in the generic sense, thus extending
the threat of unconstitutionality to other games and scheines of chance. Any
device or scheme which served to arouse the gambling instinct was equatable witli
a lottery for the purposes of applying the public policy expressed in the
Constitution. Although the courts seldom relied solely on the Constitution in anti-
gambling litigation, it was repeatedly invoked as evidencing a strong public policy
against gambling while at the same time the conduct was held to be statutorily
proscribed. Thus the general proposition was that just because the Constitution
referred only to lotteries, this did not mean that other forms of gambling were
allowed.

This entire concept was dramatically changed by the state which, tlirough its own
initiative, significantly contributed to the weakening of the clear and long-
standing anti-gambling public policy in Ohio. The promulgation of the new Ohio
Criminal Code in 1974 (and the 1975, 1976 and 1977 amendments thereto) with
regard to R.C. Chapter 2915, the constitutional authorization, effective Noveinber
5, 1975, for bingo conducted by a charitable organization for charitable purposes
and a lottery operated by the state, added to the already existing pari-mutuel
waging on horse racing, substantially changed the public policy with regard to
gambling as it existed when Ohio Adm. Code 4301:1-1-53(B) (hereinafter "Reg.
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53(B)") was adopted. Mills-Jennings, Inc. v. Dept. of Liquor Control (1982), 70
Ohio St.2d 95, 99-101. (Internal citations omitted.)

Resolution of the present issue requires a determination of the intent of the 1973

amendinent authorizing state lotteries, with respect to scope of the term "lottery." Ohio case law

recognizes that Ohio's constituti.on intends a distinction between the term "lottery" aud the term

"gambling." See State ex rel. Gabalac v. New Universal Congregation of Living Souls (1977),

55 Ohio App.2d at 96. As stated by the Gabalac cotirt, Article XV, §6 prohibited only one type

of ganlb1ing, namely lotteries, and that non-lottery type gambling, such as poker and blacl<jack,

was not constitutionally baired. Id. at 97-98. This distinction was also recognized in State ex r•el.

O'Brien v. Pathfrvuler Service Assoc., Franklin App. No. 02 AP 305, 2003-Ohio-1640 at l191 31-

37. The distinction between lotteries and non-lottery type gambling, however, is not respected by

Respondents' argLunent that lotteries are defined by the general elements of chance, consideration

and prize. Such a definition would encompass all forms of gambling, and would not be reflective

of the constitutional distinctions recognized in Gabalac and O'Brien.

More specifically, the history of the legislature's consideration of the 1973 arnendment

makes clear that a distinction was contemplated between the tenn "lotteries" and the term "gaines

of chance." During deliberations on the 1973 amendment in the legislature, Senator Cook

proposed an amendment which would have authorized the state to conduct "games of chance"

instead of "lotteries." This proposed amendment was voted down. Appx. 12. This rejected

amendmcnt clearly establishes the framers intent that the term "lottery" did not include the term

"games of chance," as in the Poppen case as discussed up above. See pertinent legislative history.

Also, as in the Poppen case, the Ohio legislature at that time was presumed to know the

current law, which defined games of chance as, among other things, slot machines. In 1973, at
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the time the legislature approved the amendment authorizing state lotteries for vote by the public,

R.C. 2915.01 provided as follows:

"Game of chance" means poker, craps, roulette, a slot machine, a punch board, or
otlier game in which a player gives anything of value in the hope of gain, the
o{rtconie of which is determined largely or wholly by chance. (Emphasis added.)

Under current Ohio law (R.C. 2915.01 V V(1) and (2)), a slot machine is defined as:

(1)(a) Any rnechanical, electronic, video, or digital device that is capable of
accepting anything of value, directly or indirectly, from or on behalf of a player
who gives the thing of value in the hope of gain; (b) Any mechanical, electronic,
video, or digital device that is capable of accepting anything of value, directly or
indirectly, from or on behalf of a player to conduct or dispense bingo or a scheme
or ganie of chance; and

(2) "Slot machine" does not include a skill-based amusement machine.

A VLT is defined by H.B. 1, codified at R.C. 3770.21(A), as follows:

"Video lottery terniinal" rneans any electronic device approved by the state lottery
commission that provides immediate prize deter-ininations for participants on an
electronic display.

Via O.A.C. 3770:2-2-01, the State Lottery Commission similarly defined a VL1':

"Video lottery terminal or VLT" is connected to a centralized computer system
and generates the outcome of each play using a random number generator and
communicates video lottery gaming information to a participant via an electronic
display.

At the time of the 1973 amendment, the fi-arners clearly intended that the term "lotteries"

was not intended to include "games of chance" which encompasses slot machines such as VLTs.

While a subsequent arnendment, to R.C. 2915.01 in 1996, re-categorized slot niachines as

"scliemes of chance," such consideration is not relevant to the intent of the legislature in 1973,

nor the public's contemporaneous common understanding. At that time, there was a clear

understanding that games of chance inchided slot machines, and that such games were not

included within the meaning of the term "lottery" as used by the 1973 amendment.
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Given these circunistances, and turning to the instant lawsuit, there can be little question

that the legislature acted outside of eonstitutional authorization when it passed legislation

authorizing VL1's to be operated by the Lottery Commission as a form of lottery. Interestingly,

even Respondents have recognized that VLTs may not properly be considered a fomi of lottery,

as suggested by their alternative argument that, if VLT's are not lotteries, they are now

authorized as a form of gambling by reason of the VLT provisions and R.C. 2915.02(C). This

argument has significant implications, because it is presumably clear that the Lottery

Commission could not conduct non-lottery gambihig by reason of the limitations on its authority.

T'his argument has implications for the net proceeds issue, which will be discussed below, in that

it indicates an objective having nothing to do witli raising funds for education. Most importantly,

however, this alternative argument and its blanket authorization of slot machines in Ohio, would

bear no connection to an appropriations bill and would be void by reason of the single-subject

rule, also discussed below. This is a pai-ticular concern under the circumstances, because this

broad expansion of gambling in Ohio was not part of either the initial House version or Senate

version of II.B. I. It was added by the Conference Committee, as part of the reconciliation

process of an appropriations bill, and then passed by the General Assembly as a rider buried in a

much larger bill. There should be little question that this is a violation of the single-subject rule.

C. Respondents have not shown beyond doubt from the complaint, that no
provable set of facts warrant relief on the claim that H.B. 1's VLT provisions
violate the net proceeds clause of Art. XV §6.

Relators have alleged in the complaint that the 50% commission payable to VLT agents,

pursuant to O.A.C. 3770:2-3-08(A), bears no relation to the actual expenses of VLT operations

and therefore results in a violation of the constith.itional requirement to pay the entire net proceeds

of lotteries into an education fund. Conip1. 1141. As the court must accept this allegation as true,
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Respondents are unable to demonstrate froni the coniplaint that there is no possible factual basis

for the refief requested by Relators.

Respondents, nonetlreless, argue that commissions are a valid form of expense and that

payment of commissions does not constitute diversion of net proceeds away from education.

Respondents fail to acknowledge the crux of the issue, which is that Relators allege that the

payments characterized as commissions are not in fact valid expenses. Ohio law defines net

proceeds for purposes of Art. XV, §6 as "gross revenues less expenses." State ex rel. Ohio

Roaandtable v. Tafi (2003), 2003-Ohio-3340 at T 39. As this court must assume as true for

purposes of this motion -- that the purported conmiissions are not actual expenses of VLT

operations -- Respondents are unable to demonstrate from the complaint that there is no possible

facthtal basis for the relief requested by Relators.

Respondents argue that purported commissions of 7.5% of gross revenue are roughly

comparable to the approximately 7.0% commissions paid to ordinary ticket agents. As discussed

above, such assertions may not be considered in the context of this motion, which niust be based

on the allegations of the complaint, and not on unsworn statements of counsel. Accordingly,

such evidence cannot serve as a basis for a determination that the purportad commissions are in

fact an actnal expense for purposes of the net proceeds evaluation.

Moreover, the analogy offered by Respondents strains credulity when considered in its

proper context. As acknowledged by Respondents, the 7.5% purported commission is equal to

the amount realized by the state. According to Respondents, the Goveinor projects $933 million

in revenue and licensing fees for the next two years, of which at least $455 inillion will be

licensing fees, resulting in anticipated revenue of approximately $478 million. Respondents

Memo. pp. 6, 24. This means that an equal amount of revenue, approximately $478 million per
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biennium, is to be split among seven racetracks, which will have no effective competition in their

respective areas. This enormous amount of income, concentrated in a few hands, mal<es the

analogy to commissions, which are paid to small retail outlets that sell ordinary lottery tickets,

coinpletely unrealistic.

This court has the responsibility of interpreting the provisions of the Ohio Constitution in

accordance with the intent of its framers. While it is true that due deference should be given to

the legislature's reasonable interpretation of these provisions, such as the net proceeds clause, it

is also true that these provisions niust be interpreted in such a way as to maintain meaningfiil

distinctions. The framers of the 1987 amendment clearly intended that net proceeds from lottery

revenue be used in their entirety for education. The concept of net proceeds contemplates, as

confirmed by Ohio case law, a calculation of revenue in excess of expenses, which is commonly

understood as profits. Whatever else may be said, in order to remain faithfiil to the constitution, a

meairingful distinction must be maintained between expenses and profits.

This court has held in interprefing Art. XV, §6, that the legislature may not do indirectly

that which it does not have power to do directly. City of Columbus v. Barr (1953), 160 Ohio St.

209, 212. ("By reason of the provisions of Section 6, Article XV of the Ohio Constitution, the

General Assembly is without power to legalize, either directly or indirectly, 'lotteries', and the

sale of lottery tickets, i:or any purpose.") Accordingly, the legislature does not have the power to

indirectly cause lottery profits to be diverted from education.

In effect, Respondents argue that labeling revenues as "commissions" resolves this issue,

claiming that naninig them as such, conclusively means that they are expenses. Such an approach

would render meaningless the "net proceeds" limitation intended by the framers. Calling

revenues "eommissions" cannot be the extent of the analysis. Such commissions must in some
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meaningful way, constitute expenses of conducting a lottery, or their diversion from education is

unconstitutional.

The problem in nieeting the "net proceeds" requiretnent may be illuminated by

understanding the huge contextual difference between VLT operations and the sale of lottery

tickets by retail outlets. The sale of lottery tickets is conducted through a large number of agents,

generally retail stores, which also sell numerous other products. As a result, an efficient market

exists, whereby the fair market value of the agents' services, can be reasonably determined. The

costs of these services can fairly be understood as expenses. Moreover, the retail outlets, with

their relatively minimal lottery-related investment, can fairly fit within the common

understanding of agents, providing a service under the control and direction of the state.

The VLT' operations represent a difference in kind, not of degree, from these retail lottery

outlets. VLT operations will be conducted at seven racetracks, which in eommon partance are

referred to as "racuios." 1'hese racinos are stepping stones to casinos, as indicated by the sale of

one of the racetracks to a casino bushiess. In re Magna Entertairament Corp., U.S. Bkptcy D. Del.

Case No. 09-10720 (Doc. 1136). Pursuant to the VLT rules, the racinos are required by the state

to invest many niillions of dollars in improvements to eonduct VLT operations. O.A.C. 3770:2-

3-01(B)(19). The VLTs are slot machines and their operations will he conducted in a context

conducive to liberating the patrons' money, with alcohol and other suitable atmospherics. The

racinos will enjoy semi-monopolies, with little or no direct competition. There will be no

eff'icient market, whereby a fair market value can be deterniined for conducting VLT operations.

As a result, there will be no objective basis by which one could fairly assess the purported

commissions as constituting expenses instead of profits.
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This is the context in whicli this court must assess whether a meaningful distinction has

been maintained between expenses and profits, for the purpose of determining whether net

proceeds are directed to education. A detemiination must be made whether the racinos' VLT

operations are services which represented expenses to the state in conducting a lottery, or

whether the racinos are conducting a business for profit, equally splitting net revenue as partners

with the state. Relators have alleged that the blanket 50/50 gross revenue split is not related to

actual expenses with the result that the net proceeds clause has been violated. Respondents have

not shown beyond doubt that there is no provable set of facts supporting such, and therefore, are

not entitled to,judgment on the pleadings

This issue is similar to the issue of whether VLTs are lotteries. An abstract argument can

be made by which VI,Ts may constitute lotteries, but constitutional interpretation must be based

on the intent of the framers, not any possible usage or conceptualization of a term. Otherwise the

concept of govermnent by consent would be an empty letter. The people of Ohio consented to

lotteries only to the extent that all profits from their operations would be used for education. Ihis

liniitation has important functions, such as eliminating or dampening the incentive to promote

excessive or problem gambling. It does not contemplate profits for private business interests.

This limitation must be interpreted in such a way as to maintain a meaningfi.il distinction between

expenses and profit; otherwise it will be effectively eliminated.

The extent to wliich the VLT amendment departs from the intent of the framers is starkly

evident in the circumstances surrounding the 1973 amendment authorizing state lotteries. In the

first instance this court interpreted initial language authorizing "the conduct of state lotteries" as

"elearly * * * permit[ting] private enterprise to conduct lotteries." State ex rel. Minus, 30 Ohio

St. 2d at 80. The General Assembly then changed the proposed amendment so that it would
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authorize an "agency of the state to conduct lotteries." Appx. 3. The sponsor of the amendment

was assured by the Legislative Service Commission that under this language " * * * no private

corporation could operate the lottery for the state on a contract basis," and that [t]here could be

no profit for a private group in operating the lottery." Appx. 16. The sponsor of 1973

amendment then sought even further assurance on this point and was advised by the Legislative

Service Commission that a "claim that the state could, under this language, designate a private

concern, as its agent" would be "an unreasonable and unsupportable argument." Appx. 18.

This evidence makes clear that the ftamers of the 1973 amendment intended that the state

must operate the lottery and not contract it out to an agent as being attelnpted here. Moreover, it

is just as clear that their intent was that no private corporation could profit from operating the

lottery.

Relators seek a declaration of their riglrts calling for construction of a constitutional

provision, pursuant to the declaratory relief statutes. Relators challenge the VLT provisions on

their face, but also in the alternative as applied in the context of the VLT statutes and rules which

are now operative in Ohio. Relators are entitled to a declaration construing Art. XV, §6, in the

context of these statu.tes and rules. Relators' right to such relief is not precluded by Respondents

argument that the possibility that the contemplated commissions may represent expenses, in

some circumstances, has not been eliminated. The VLT provisions fail to meet the constitutional

requirement that net lottery revenues be devoted to education, both on their face and as-applied.

Moreover, Relators have alleged facts, deemed true for this motion, showing a violation of the

net proceeds clause and entitling them to determination on the merits of their claim.

'I'he net proceeds clause is also violated by H.B. 1, in that the proceeds from the VL'I'

operations devoted to education are offset by a redirection of farids from edueation accounts of
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an equivalent amount. The Senate and House versions of H.B. 1 did not contain revem.ie fi-oarn

VLT operations. VLT revenue of approxiniately $851 inillion was added to H.B. I in Conference

Cornmittee. Despite the addition of $851 million of revenue for education, the funding for

education in H.B. 1, as reported out of the Conference Committee, was approximately a billion

tess than that provided by the Senate and House versions of the bill. Notably, in his July 13,

2009 directive impleinenting VLTs, the Govemor admits that VLT funds were to offset funds

redirected to the general revenue fund. Respondents Memo, Ex. A, ¶ 2. ("Increased lottery

revenues allow the state to dedicate scarce general revenue funds to critical prograins benefiting

the health, safety and welfare of Ohio's citizens, avoiding devastating cuts to those programs.")

This practice was declared a violation of the net proceeds clause in State ex Yel. Ohio Rouncttable

v. Taft (2003), 2003-Ohio-3340 at ¶ 61.

Finally, the VLT provisions violate the net proceeds clause by failing to direct VLT

revenue into an education fund. Relators acknowledge that O.A.C. 3770:2-1-02 makes O.A.C.

3770:1-5-10(A) requirements applicable to the VLT rules. However, it does not specify that

funds from video lottery tickets will be deposited in the state lottery gross revenue fund. O.A.C.

3770:2-2-01(CC) and (KK) distinguish between lottery tickets and video lottery tickets. R.C.

3770.06(A) only requires that gross revenues from lottery tickets be deposited into the general

r•evenue fand. There is no provision requiring revenue from video lottery tickets to be deposited

in the gross revenue fund.

In sum, for the above reasons, Respondents' motion for judgment on the pleadings in

relation to claim two of Relators' complaint should be denied.
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D. Respondents have not shown beyond doubt from the complaint, that no
provable set of facts warrant relief on the claim that H.B. 1 violates the one-
subject rule.

The VLT statutes are contained in Am. Sub. H. B. 1 of the 128th General Assembly. Am.

Sub H. B. 1 is the 2010-2011 biennial appropriations bill signed into law by the Govemor on July

17, 2009 ("II.B. 1"). '1'he version of H. B. 1 passed by the Ohio House on April 30, 2009 did not

contain the VLT statutes. 128i" GA Comparison Document- HB 1, Ohio Leg. Serv. Comm. The

VL'1' statutes were not in the version of H.B. I passed by the Ohio Senate on June 3, 2009. 128"

GA Comparison Document - HB 1, Ohio Leg. Serv. Comm. The VLT statutes were, however,

contained in the version of H. B. 1 reported out by the Conference Committee on JLdy 13, 2009,

and approved on the same day by both the House and the Senate.

The amendment adding the VLT statutes is plainly a rider, whicli has been defined by this

court as "* * * provisions that are included in a bill that is 'so certain of adoption that the rider

will secure adoption not on its own merits but on [the merits of] the measure to which it is

attached."' Simmons-Harris v. Goff ( 1999), 86 Ohio St.3d 1, 16, quoting Dix v. Celeste (1984),

11 Ohio St.3d 141, 143, quoting Ruud, "No Law Shall Embrace More T'han One Subject" (1958),

42 Minn. L. Rev. 389, 391. This court has recognized that riders on appropriations bills are a

particular concern, stating: "The danger of riders is particularly evident where a bill as important

and likely of passage as are appropriations bill is at issue." Simmons-Harris, 86 Ohio St.3d at 16.

Riders to appropriations bills have been invalidated for violating the one-subject rule in

Section 15 (D), Article 11 of the Ohio constitution in numerous cases. See, e.g., Simmons-Harris,

86 Ohio St.3d at 17; State ex rel. Ohio Civ. Serv. Employees Assn., AFSCME Local 11, AFL-

CIO v_ State F:mR. Relations Bd. (2004), 104 Ohio St.3d 122, 132, 2004-Ohio-6363; Flolzer

Consolidated Health System v. Ohio DeFt. ofHealth, (Oct. 19, 2004), Franklin App. No. 03AP-
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1020, 2004-Ohio-5533 at ¶ 36; City of Dub]in v. State (10`h Dist. 2002), 118 Ohio Misc 2d 18,

2002-Ohio-2431 at ¶ 54. Section 15 (D) provides that "[n]o bill shall contain more than one

subject, which shall be clearly expressed in its title." The test for determining whether an act

would be violative of the one-subject rule is "whether there is an absence of common purpose or

relationship between specific topics in an act." In re Nowcak (2004), 104 Ohio St.3d 466, 2004-

Ohio-6777 at ¶ 69. The Nowak court rejected the argument that the test should include a

determination of whether the disunity was a result of logrolling or whether the act involved

controversial policies. M. at 1111 71-72. The Nowak court specified that "the one-subject

provision does not require evidence of fraud or log olling beyond the unnatural conibinations

themselves." Id. at ¶ 71.

'lhis court has observed that while it must afford the legislature great latitude, and

presume that statutes are constitutional, it must nonetheless invalidate a statute where there is a

manifestly gross atld fraudulent violation of the one-subjeet rule. Ohio Civ. Serv. Einps. Assn.,

104 Ohio St.3d at ¶ 27; Nowak, 104 Ohio St.3d at ¶ 47. 7'his court has emphasized that

"embrac[ing] more than one topic is not fatal, as long as a common purpose or relationship exists

between the topics." Ohio Civ. Serv. F.mp.s., 104 Ohio St.3d 1[ 28. This court has emphasized

that where there is "no discernible practical, rational or legitimate reason for combining the

provisions in one Act," "[t]he one-subject rule is part of our Constih.ition and therefore must be

enforced." Ohio Civ. Serv. Emps. Assn. 104 Ohio St3d at ¶1( 28, 29, quoting Beagle v. Walclin

(1997), 78 Ohio St.3d 59, 62 and Simmons-Harris v. Goff, 86 Ohio St.3d 1, 15.

'lhe VLT amendment in this case is similar to the invalidated statutes in the Simmons-

Harris and Ohio Civ. Serv. Emps. Assn. cases, in that it was unrelated to numerous other topics

in Am. Sub. H.B. 1 and was not otheitivise bound by the thread of appropriations.
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In Sinzmons-HarYis, this court addressed the biennial operating appropriations bill for the

years 1996 and 1997, Ani. Sub. H.B. 117. The purpose of the Am. Sub. H.B. 117 was described

in words alniost identical to H.B. 1, i.e., " * * * to make appropriations for the biennium

beginning July 1, 1995 and ending June 30, 1997, and to provide authorization and eonditions for

the operation of state programs." Baldwhi's Ohio Legislative Service (1995), L-621. 128th

General Assembly, 2009 Ohio Laws File 9 (Am. Sub. H.B. 1). In its analysis, this court

described numerous provisions which were clearly unrelated both to each other and to the

provision being challenged, which was the school voucher prograni. The court concluded that

there was " * * * considerable disunity in subject matter between the school voucher program

and the vast majority of the provisions of Am. Sub H.B. 117." Sirninons-Harris, 86 Ohio St.3d at

15. This court then went on to analyze whether the school vouclier program could be considered

bound with the other provisions of Am. Sub II.B. 117 by "the thread of appropriations." Id at 16.

This court concluded that because the school voucher program involved the creation of a

substantive program it was not " k'T * immune from a one-subject rtde challenge" simply

because funds were also appropriated for that program in the same bill. Id. at 17.

'Che Ohio Civ. Serv. Emps. Assn. case also involved an appropriations bill with numerous

unrelated provisions, along with a provision excluding Ohio School Facilities Commission

employees froin the collective bargaining process. This court rejected the argument that the

exemption from the collective bargaining process provision impacted the state budget, even if

only slightly and therefore constituted a single subject with the other provisions in the bill which

also impacted the budget. This court held that that argument stretched the one-subject concept to

the point of breaking and would render the one-subject rule meaningless in the context of
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appropriations bills because virtually any statute arguably iurpacts the state budget, even if only

tenuously. Ohio Civ. Serv. Empl. Assn., 104 Ohio St.3d at 1133.

The VLT stautes in the present case are similar to the school voucher plan in Simmons-

Ilarris, and the collective bargaining exemptioii provision in Ohio Civ. Serv. Empl. Assn. 1'hey

are obviously unrelated to numerous other provisions in H.B. 1, which include provisions

regarding the departinent of rehabilitation and correction's authority to contract for private

operation of programs (R.C. 9.06), limiting a political subdivision's authority to purchase

supplies at a reverse auction (R.C. 9.314), creatiiig aud funding a joint legislative ethics

committee investigative fund (R.C. 101.34 and R.C. 102.02), creating a legislative agency

telephone usage fund (R.C. 103.24), defining funding for local development districts (R.C.

107.21) and many others. 128th General Assembly, 2009 Ohio Laws File 9(Am. Sub. H.B. 1).

Respondents argue that the case of Comtech S`ystems, Ine. v. Linabach (1991), 590 Ohio

St.3d 96, 99 precludes a single-subject challenge to the VLT amendment, because it held that a

tax provision was sufficiently related to an appropriations bill to eonstitute a single subject.

I Iowever, Respondents also argue that if the V L'I' operations are not considered a lottery, then the

VLT' amendment has exempted VL"I's from the gambling prohibitions. Respondents Memo. p.

18. in that event, the Lottery Commission would not be free to conduct VLT operations, because

it would not be a"lottery° and such would eliminate the revenue enhancements. As a result, the

VL'I' provisions could not be considered related to the appropriations bill by reason of revenue

enhancements, and therefore would violate the single-subject rule. The issue of whether the

VLTs are lotteries cannot be resolved in this motion as discussed above. Accordingly, the issue

of whcther the VLT provision, without the revenue enhancement, violates the single-subject rule

must also rernain unresolved.
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Moreover, Relators would draw this court's attention to the fact that the Limbach case

was decided when the court maintained the rule that the single-subject rule was directory and not

mandatory, as the court now holds. It was also prior to the Simmon-flarris case, which held that

the appropriation for a school voucher program was not sufficient to preserve it from a single-

subject challenge. If appropriating funds, for a controversial new progratn, is not a sufficient

comlection to an appropriations bill to render them a single-subject, then neither should a

revenue enhancement be considered to have such a connection. In fact, a revenue enhancement

would have less connection to an appropriations bill then the appropriation for the school

voucher program did in Simmons-Harris. 7'his conelusion is supported by this court's recent

holding in Stcrte ex rel. LetOhioVote.nrg v. Brunner, Slip Opinion No. 2009-Ohio-4900 at ¶¶ 29-

30, that the VL"T statutes do not constitute appropriations.

'1'he circumstances of' the present case are similar to those in Simmons-Harris and Ohio

Civ. Serv. Empl. Ass•n. The VLT amendment is clearly a rider attached to an appropriations bill

that contains many unrelated subjects. It does not share a common purpose or relationship with

the other provisions in the bill and bears no relation to appropriations. Moreover, the provision

was inserted into the bill late in the process for what appear to be tactical reasons. Holzer

Consolidated, 2004-Ohio-5533 at ¶ 37. As a result, the amendment adding the VLT st'atutes

violates the one-subject rule and is therefore unconstitutional.

CONCLUSION

For the reasons above Respondents' motion for judgment on the pleadings should be

denied.
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104Lfi GENERAL ASSEMBI.Y,
itEGJLAR SESSION,

1871-1972

MR. YIO'Pt'L

S.!'eR,Noe3

J I T RESOLUTION
Proposing. to amend section 6 of Article XV of

the Constitution of the State of Ohio to pro-

vide for the conduct of a state lottery the net

proceeds of which shall be for state aid to

education.

Be it resolved by the GenaratAssembly of the SLaCe of Ohio,

2 three-fiftlis of the members of each house coneurring therein,

3 that there shall he nubmit.ted to the electce-s of the state in the

4 maimer prescribed by law at the general election to be held on the

5 first 'Suesday after tne first Monday in Noveinber, 1971, a Pro-

6 posal to ainend seetion 6 of Article XV of the ConsLitution of

7 Ohio to read as follows:

8 ARTICLI9 XV

9 82os•caN G. Lotteries, and the sale of lottery ticketa, for

10 any purpose whatever, shaIl forever be prohibited in this State_

11 EXCEPT THAT THE GENERAL ASSFMBLY MAY AUTHO-

12 RTZE THE CONDUCT OF STATE. LOTTERIES RESTRICTED

33 TO'17-TE SELLING OF RIGHTS TO PARTICIPATE THEREIN

14 AND THE AWARDING OF PRTZES BY DRAWINGS WHEN

15 THE ENTIRE NET PROCEED$ OF ANY SUCH LOTTERY

16 ARE FOR STATI^7 AID TO PUBLIC AND PRIVATE EDUCA-

1



2

17 TtON.

i8 DFBECTIVtdP1A`Phl AND REPPAL.

19 If adopted by a majority of the electors voting on this amend-

20 meut, theaanendment shall £ake eti'tect dansiary 1, 1972, and exist

2L ing 5ection 6 of Article XV of the CmieLitution of Ohio shall be

22 repealed from such effective date.



109th GENEBAI ASSENBLY,
REGULAR SESS1ON,

}97I-IB7z S. J. R. N®. 28

MESSRS. MOTTL-TAF'T-CALABRESE-LUKL<'NE--BOWEN-
ARONOFF-JAQI{SON-HOLCO â'LII-O'SHA.UUS3NES,SY-NOVAK

J^^NT E LUTI O N
Propasino to anGmd SecEion 6 or Article XV uf

the Constitution of the State of Ohia to

authorize the state to aon<iuct lotteries, the

net proceeds of wbinh sha77 be paid into tha

general revenue fund of tlio state.

Be it resotve<b by tlce Gousral AssemblJ of tlio SEa&e of O?tio,

2 three-fifths of the metnbers of each house concurring thereiv, that

3 there shall be snbinitted to tha eleckors of the state in Line mam'ier

4 prescribed by lavr at the ,eneral election to be held on the first

5 Tuesday after the first AAonday in Noventber, 1972, a proposal to

6 a.mend Section 6 of Article 1SV of the Constitution bf Ohio toread

7 as foliows:

S ARTIGLE XV

9 Section 6. Lotteriei!, anct the sale of lottery tickets, for avy

10 puxPose whatever, shall forever be prohibited in this State_

11 EXCEPTTFCATTI3P:.GENER.ALASS.E;1'LBLYMAYAUTHORIZE

12 AN AGE.NCY OF T}IE STA1'G TO CONDUCT I.OTTllRIES, TO

13 SELL RIGffTS TO PAIt1CiPATE THEREIN, AND TO AWARD

14 PRI^ES BY CI3ANCE TO PARTZCIP'ANTS, PROVIDED THE EN-

15 TIRE NET PROCEEDS OF ANY SUCI-l 1ATTERY ARE PAID

16 INTO THE GENPRAL REVENUE k"UND OP THE STATE.

^
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17 El'L'E(,°PIVE DATE AND SEPEAI,

18 If adopted by a majority of the electors vnting on this amend-

19 ment, the ameaudment ahail take effect January 1, 1973, and existing

20 Section 0 tif .A.rt,icle XV o£ the Conrtitution uf Ohio ehall be repealed

21 from sucn efl`ective date.

^



Date For
5/16/72 S. Ways and Pleans

Sens. PAottl - Taft - Calabrese - Lukens - Bowen - Aronoff - Jackson Holcomb -
0'Shaughnessy Novak

Proposes an amendment to Section 6, Article XV of the Qhio Constitution
to permit the General Assembly to authorize a state agency to conduct lotteries
with the net proceeds paid tnto the state General Revenue Fund,

CONTENT AND OPERATION

Existing Sectlon 6, Article XV of the Ohio Constltution.states that
lotteries for any purpose are forever prohibited in Ohio. The resolution
proposes to amend this section.to permit the Generai Assembly to authorize an
agency of the state to conduct lotteries, to sell rights to participate therein,
and to award prizes by chance to participants if the net proceeds of the lottery
are paid Into the state General Revenue Fund.

The proposed amendment would be submitted to the electors of the state
at the November, 1972 general election and if approved by a majority of the
voters, would be effective January 1, 1973.

COMMENT

A 1953 Ohio Supreme Court case interpreting Section 6, Article XV stated
that under the present constitutional provision the General Assembly does
not have authority to legalize either directly or Indirectiy iotteries and
'1'he sale of lottery tickets, for any purpose.

Several existing statutes affect lotteries in the state, among them:
(1) Section 2915:10 prohibiting a person, for his own profit, from selling
lottery tickets, vdith a fine of $500 and imprisonment up to six months for a
first offense and a fine of $500 to $1,000 and imprisonment for one to three

jyears for a subsequent offense; (2) Section 2915.12 prohiblting a person, for
:fiis own profit, from promoting a lottery, with the same fines as imposed
under section 2915.10; and (3) Section 2915.19 prohibiting the advertising
of lotteries, with a fine of up to $500 and Imprisonment up to six months, or
both, for a violation.

In most lns-t•ances, the courts have held that private lotteries conducted
by charitable organizations or for public benefit are not subject to prosecution
under the above mentioned statutes.

Ohio courts have also held that although all lotteries are gambling, or
schemes of chance, aJl gambling Is not necessarily a tottery. Zepp v. Coiumbus,
'50 Q, Ops. 47, Franklin Co. Common Pleas Court (1951). By judiclal decision,
the necessary elements of a lottery are that (1) consideration must be given
for a (2) chance to gain (3) a prize. See, for exampie; State v. Devroux, 14
0, Ops. 283 (Cleveland PAun, Ct., 1939); Fisher v. State, 14 0. App. 355 (Cuyahoga
Co. App. t921).

A similar proposed amendment was ruled off the ballot in the PAay., 1972,
primary election by the Ohio Supreme Court. The principal differencebetween
the two proposais is that thls one speclficatly requires that a stateagency
conduct the lottery- prtvate iotteries wouid not be permitted.

5
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A similar proposed amendment was ruled off the bailot in the May, 1972,
primary election by tte Ohio Supreme Court. The principal difference between
the two proposals is that thls one specifically requires that a state agency
conduct the lottery; private lotteries would not be permitted.

The following table indicates recent weekfy average gross and projected
annual gross revenues for six existing state lotteries:

State Poyoulation
Weekly

Averaqe Gross
Projected

Annual Gross

New Hampshlre 738,000 $ 124,000 $ 6,459,000

New York 18,191,000 2,878,000 144,474,000
New Jersey 7,168,000 2,349,000 122,122,000
Connecticut 3,032,000 1,013,000 52,666,000
Pannsyfvanfa 11,794,000 3,635,000 189,024,000
Massachusetts 5,689,000 1,192,000 61,967,000

0
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10"7.2 SENATE JOURNAL, Ne0N3)3Y, MAY 8, 1972

iedera Internal Revenue Code and regulations thereunder, and to
declare an emergency.

S: H. No. 534-Messrs. Cook-Corta.
To enact sections 9.91, 305.7.72, and 741.$1 of the Revised Code

to permit the purchase n# deferrecl compensation contracts by the
suate, rnunicipalities, and counties.

S. B. No. 5.0.5-Messrs. Guyer - GiIlmor - Turner - Collins -
CorGS.

To amend sections 328.351 and 0122.152 of the kevised Cod,^ to
inrJude or.ly the owner aadany spouse in the c,alculation of t;7t;il
income for the hoineatead exernption.

Toamend sections 3I61.06 and 3101.46 of the Revised Code to
require a test for goiwrrhea as a condition fior'issuance of a mar-
riage license..

3t51r:IVft+ttl oftered the following joint reqolvtion :

S: J, it No:'28--Messrs. iMottl -Taft - Calabrese - Lukens -
:E;oiven -'A..ronofi- iackson - H.oleornb - 0'Shaughnessy - Novak.

Proposing to amend Section 6 of Article XV of the Constitution
u.f the State of Qhio to authorize the state to conduct lotteries, the
net proceedsrof ivhicta shall be paid into the. general rovenue fixnd
of the state.

Oti motion o.f Mr. Calabrese S. J. R. No. 28--Mr. Mottl-et al.
Was referred to the committee on Ways and Mean.s.

IvTx: Stockdrelo offesed the following coneurrent resolution:

5. Gon. Ii. No. GO--TaTr. Stoclcdala,
To commend Dr. Yonald W. Roskens, TCent. State Ciniversity

Executive Z?ice Preaident, on being nnmed Chaneellor of t7 e'QnS-
versity. of Ii?ebraska at Omaha.

The guerstioit beirig on the adoption of the concurrent .resoln-
t,ion.

^_ttin concucrentsleeo2utfan was adopted.

fihe'Presiden£'b andeiiiid'vm'the fo1)owin:g messages from the
d t th Cl khi h were rea er :e s eGovernor w

9TATE OF OHI6
EnG'QT'SAFD&PAE7'MEN'L
oPFaCE OF 'rxE coVEltNoft

.COhIIIK-S.i75

I; John-J. Gilliga;tr;''Gaveriiar o'f the State of Ohio, do.flereby
appoint George V. llvans', I-xideperaztenc'e,-:(uyahoga County; Ohio,

as a Membe)
gineers and t
and ending a

IN WITr
and caused {
Goinlstbus, t3
tlionsand nin

[Sea?J

1, dohn
appoint Joh
a iViemher,
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April 9, 19
James P. G
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and: caiised
Gitlainhua;
thousand n
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THEODQRE M. GRAY ANTEIONY O. CALABRESE
M. J. ?vIALONEY

The report was agreed to, said bills were read tne second time
and referred to committPe a,s reccrnmended.

Mr. Novak submitted the following report:

The standing committee on Ways and Means to which wa;
referred S. J. R. No. 28-Mr. Motti•et at. having had the same
under consideration, , eporte it back and recommends ite adoption,

M1. ^X H. DE'RTNIS WII.LIAM W. TAFT
" GILLMORAIQTHONYF. hTOVAK FATI F

BISHOP Ii7LPATRICK ?t'IARIGENE VALIQ.UET'1'is

The report of the committee was accepted.

Mr. Novak scthmitted the following'report:

The stanc3inp; cammittee on Ways and Means towh'rch was re-
ferred Am. H. B. No. 1700•--Mr. Scherer-et al. ha.ving had the same
under conaideration, reports it bx.ck and recommends its passage,

In the title, add the name "MALONEY".

ANTHONY F. NOVAK M. J. MALQNEY
'VAI.LIAM W. TAFT PAL7L E. GILLMOlt
CLARA E. 'SVEI SENB ORN

The report of the corznmittee was accepted.

Mr. Novak submitted the following report :

The standing committee on Ways and Means to whicla was re-
ferred Ani. Sub. T€. B. Na. 17.84-Mr. McNamara-et al, having had
the same under consideration, reports it back and recommends its
passage:

In the title, add the names "GILLMOR - IVIAI.ONE''I - MPS.
PJEISENBORN - MESSRS. TAFT - itiOVAK".

ANTHONY F. NOVAK RISHOP KILPATRICK
V'II.LIAM W. TAFT M. J. MALONEY
PAUL E. GILLMOR MAX Ii.1)k+,NNIS
OLARAE. WEISEIvBORN

The report of the committee was accepted.

Miss Valiquette submitted the following report:

The standing committee on Elections and Retirement to which
was referred S. B. No. '545-Nir. MaloneY-et al. having had .tlie.
same under consideration, reports it back and recommends-v#ts'
pussage:
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The nwtion was agreed to.

The auestion recnn•ed, "Shall the b1l pass "'

The yem e.nd nays were taken, and resulted-5=ea,s 14, nays 12,
as foilows;

Those, who voted in the afiinnative were: Senators
App]egate Colline Lukens Novak
Armstrong Jac§son Meshel Ocasek
8erry Xilpatriax MotCl 0'shau2hnessy
Caiabrese Taft---24.

Those who voted i„ *he negative H*ere: 8enators

Cook Gru,y Naioney Secrest
Corts (3uer MaCia Turner
Gillrnor }lolc,a+nb Poda Weiscubnrn--12.

The bill not having received the required constitutional ma.-
joxsty, was declared lost.

H. B. No. 246---Mr. Pfeifer-et al. was read the third time.

The question being, "Shall the bill, H. B. No. 245 pass""

The yeas and nays were taken, and resulted-yeas 27, nays 2,
as iollows r

Tliosc who voted in the affirmaiave were: Senators

Apple;;ate
Armstrong

Demis
Gillmor

I.nkenc
Meshel

Poda
Reguia

Re.rr.g Gray mottl Secrest
Calabree Guyer Novak Tait
Collins Siolcomb Ocasek Tuaner
Oook daeksmi C'Sbaugbnessy Vxliouette
Corts Iiilroatrie.l" 'Ri6scttborn-2'1.

Senators MaIoney and Ntatia votecl in the negative--2.

So the bill passed.

The title was agreed to.

On *ncTtzon of P,tr. Gillmor the natnes "C'OOK-CORTS-GU4'RR"
were added as co-authors.

S. J. R. No. 28-Mr. Mottl-et al., laid over under the rule was
taken up for consideration.

The question being, "Shall the joint resolution be adopted

Mr. Mottl moved to amend as follows:

In line 4, delete "the general" anxl insert "a special".
In line 5, delete "Navexnbcr, 1972" and insert "May, 1973".

In line 19, delete "January" and insert "July,%

The question being, "Shall the motion be agreed to?"

A xoll call vras requested which was properly supported
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The yeas and nays were taken, and resnlted-,yeas 24, nays 8,
as fal3ows:

Those who voted in the affirmative werc: Senators

Apple.aaie Collins Saelson Oc2sel:
Asrnstrmig Corte liilpatrick O'Shnughnessy

.Arr,non' Dennis L attens ?oda
Derty Gillmor Meehei Soorest

Rowee UrfY P5ott1 Taft
CalaYrcese Aolcornb Novnlt 4aliquette--,24.

Thoac: w3m voted in tLe negative were: Senators
CcoR Maloney fteguia Tvxner
Gnye.r Matiz Sha.w Weise.nhorn-8.

The motion was agreed to.

The qtlestion recurred, "Shall the joint resoiution he adoptod?"

IvIr. Coolc moved to amend ..ts IoIlows :

In line 12, delete'ZO'.ClJ<,ttIES" and in.sert "ANY GAMES OF
C;FA.Iv CE".

In 2i.ne 15, delete "LOTTERY" and insert "GAivIES OF
CI4 A1vrCL<".

The qnestion being, "Shal's the m<if.ion be agreed to?"

Ij, roh call was requested which was properly supported.

The yeas and na.ys were taken, and resiilte<l-yea.s 4, nays 28,
aa fallows: I

Senators Armatrong, Cook, 3Ylatia axd Shaw voted in'che atTir'm-
at.ive-4.

Those who veted in tlie negative were: Scnators

Applcgate Dcrmis i.akens Poda

Aronofr GiI)mnr Maloney Regu7a

Berry Gray Me5ha3 5eerest

Bowen G,ryer Mottl Taft

Calabrese 73olcoznb Nuvak Tunier

Coll{ns 7?e1.'sGtr Ocase.k vaLigaetta

Cm.ts kilpatriek 0'unant;hneesy Weisenhorn 2A.

The motion was not agreed to.

Mr. Cook moved that the joint resolution be IaS,d on the tabie.

The motion was not agreed to.

Mr. AronofY dema.nded the previous questioru which dema zd
vaas dulgr seconded.

The question being, "Shall the debate now close?"

It was agreed to and the main question was ordered.

The question recnrring on the adopfaon of the ;ioint resolution,
as amended, reading as foliows:

Proposing to amend Section 6 of Article XV of the Constitu-
tinn of the State of Ohio to authorize the state to conduct lotteries,
the net proceeds of which shall be paid into the general revenue
f'und of thestate.

Bo
ttreeii
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S7;NATE JOU&NAL, THURSDAY, JULY 6, 15372 1763

Be it reeolved b?i the Gen,erat Assembt, of the State of 0hio,
three-fifths of the members of each house concurring therein, that
there shall be aubmitted to the electors of the state in the manner
preacrined by law at a special election to be held on the first
Tuesds!y a,fter t.he frrst IV[onday in May, 1978, a proposai to
amend Section 6 of Article X'V of the Constitution of Ohi,o tc+ read
as follows:

ARTICLE XV
Sec.tior. 6. Lotterles, and the sale oE lottery tieke±s, for any

purpo,se whatever, shall forover be nrohibited in this State.
EXCEFTITTP ' THE i'rLN'ERAT ASSEMI3i7 AVI"AOPIZP
At^ AGENC,'i GF THE S'I' TF TO CCNDJCI OTTT&RIES, TO
SELL R.IGFI7S "'0 PAR7`3G'IPATli TIIEREI?i, AND TO AVJAR.D
PRIZES B Y CHANCE TO PARTICIPANTS, PPCY17IDED THE EN-
TIPB7 NET PROCEEDS OF ANY SUCH LOTTERY ARE PAID
iNT{J TPIE GENEkAL I3.EVEATLi'k; FUND OF THE STATE.

EFFEC7"IVE DATE AND REPEAL
If s.dopted by a majority o` the electors voting on this amend-

mont, the alnendment shall talce effec.t July 7„ lft73, anc1 existing
Seetion 6 of Article XV o," the Constitution of Ohio snali be repealed
from suc.h effective date.

Tkie yeas and rta,vs were taken, and resulted-yeas 20, nays 12,
as follows:

Those. who voted in the affirmative were: Senators

Applegate C<irts Ailpatrich Oansek
'AYano??' Gillmor Lukenr SHaughne.ssy0

Herc -, Gray Meshel Poda

}3owcn Ha7camb illottl Taft

Calaore5e 7acksmi Novak V10iquette--20.

Those who voted in the negative were: Senators

Arm.9trong Dennis ivIatia Shaw
Collins Guyer P.egula Turoe,
Cook Maloney Seorest weisenboni-72.

So the ,ioirit resolution was a.dopted.

On motion oi Mr. Gray Am.. H. B. No. IZ21-Mr. E. Hughes-
.. et al., having beel:i reacl the third time was taken up.

The question was, "Shal'= the section, sectton 4 setGnqYarth
the emergency features of the bill Stand as a parr^ oi 1:Yte bill?"

The yeas andnays were taken, and resutted-yeas 31, nays 1,
as follows:

Those who voted in the aflirmative were: Senators

Apolegate I)ennis M€ior,e3' Poda
Armstrong (3i31mcr Matia !?•eG'ssla
Aronoff Grap Meshel Secrest
Berry Guyer Mottl Shavr
13owen Holcomb Novak Taft
Calabnese Jackson Ocasek Turner
collilis ZKilpatriclt O'sha.nghne^sy Valiquette

-Corts Lukens - Weise,norn-31.

Senator Cook voted in the negative=-1.
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In iitae a, delete "any".
Delete Ilnes 7 through 44.
In line 51, dele^e "each" and insert "the".

The motion waR a,=reed to.

The question recurred, "Shall the bill pass?"

The yeas and nave were taken, and resulted--yeas 26, nays
none, as follows:

Those wl,o voteri in the a.fi5nnative were: Senf^tors

Appiegatc Caoh Iiilpatxick C)eassk
Armstrong f)ennie ' ukens Poda
Aronoff Gillm:or Maloney Reguia
Be.rry ' Graa Meshel Secrest
Bowen "uyer Mottl Shaw
CalabreSe Jaekson 'Nowl>; Sf.ockdale.
Collins Va7iquette-26.

The, bill passed.

The question being, "Shall the title be agreed i:n?"

Yir. Poda moved to aTtiend as follows:

In the sixth line of the title, delete "respectively" and "the city
of Alcron,"

In the seventh line of the title, delet:e "Summit eounty, and".

The motion was agreed to.

'1'be tiile as amended was agreed to.

MESSAGPs FROM THE HOUSE 0B ZLLPRF.SENTATSVb7S

Mr. President:

;L am directed to insorm you that the House of Representatives
has concurred in the adopt'ion of the followiug,Toint resolution:

Am. S. J. It. No. 28-1-vIetssrs. Mottl -Jaft - Ca2abrese - Lukens -
Bowen - Aronoff - Jackson - Iiolcxwmb - O'Shaughnessy - Novak -

'lan-Fries - Tulley - Craze - Lehman - Wilkovrski - P. Sweeney - F
nerv - C;eaebrezze - Masties - S. Thompson - IYteLin - Tablach -
1VIcGarthv - Rutkowslti - t3cnmlat - Z!emltn - Jasxulslct - itiyaer -
Mueller - Hall - Russo - Pope.

Proposuig to amend Section 6 of Ar-ticle XV of the Constitution
of the State of Ohio to authocize the state to coriduet lotteries, the
net proceeds of which shall be paid into the general revenue fund
of the state.

Attest: TI30TsSA.S A. CPRII'1'E,
LegiFlative Clerk.
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..: -rni that thc <peal.er of the House oi

r•rbct. n?; the Hnuse, has signed the fol-
iimu:

.I..:tio.t,; i9r.Iiu!nita;;-et11.',

;sp,.;,W Iit!i?i§ 'tiif: F3UL'hF: OI' 8"cPP.i:SI>4TATi4F8

,1m. II. 3. FL .'o,,. fi9--°'ur.3itat{{tix2g-et x;.;

.k m. "tuh. Fi. U. _`<u. "_ i I.,-Fi= . liechioid-et al.;

,.',usean:• dcn. Sub. Ii. B.'4c. 2Six..._..1r. 3Tt:cfirld-et. IQ
„ie 7L 1" lt' a .;iun-e..Attt.:Iub. Pembe{

A.at. Suh. Ei. It. 50. 3ti9..-,y4r. I;,atohelder-etal.;

.4rre. ^uh. tt 5,.hmirit-et a':.;

Ain. t+uh. f3. ki- Na. aI1-lit'. ivorri^Ot xi.;

n ru. fL F3. `vv. 9;:-....'Mz. \'adtr-et al. ;

Ih:tkowalci-etal.

'I"b10'+i?.S A. 'WHITE,
I.,egisiative Cleric.

•I"n^. 1'^„aic?;-s: f'rv, "resntwra, iab the p*elctnce ot the Senate,
v-ci ,._.. ^-.. ::rni !•u,;c,3;ti3,+rs.

Si ^?i;>i^ the fol-SH

k;*;J^;^}.r.;': Re1L4 ?'21k= E$il!iSIi OF REPltE5eS3TkTIVES

.dr P,.,..:_,,, c•.1! :
^ `hxt the •mea:kcr of tne ?^Iouse of

Utlb.., . - h ^.P [i1 tltC

i. ^
.km. ^ttti. U. ti.:tin. IUx(t..-';S'f.r'.':tii:triloclc-e[.

ff. F.i. 4xa : SSx-^_4Ir. S;-eBkt°x-=!=:a:.;

tiuh. tI.Ii..'*ai. 135;- - tir.l4et:ticyet:d.;

,4m_ FI. H. 1vu. i°{Stl.--^:Nr. itein'txehnctn•ef: s"I.;

3m.:aoh. Ei. Yi. Ntl- 1362--htr. Luther-et xl.:

t^= Amf4.:tie.1'37s---ti€:.?^Surdnck•tw: '

Am. ^..t. F:.'.tio. ";_._':4ir. 1:afia-:`t

3m.:+..5. Id. No. °i+-_?dt. RlattS-e:t i:l.:
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T0: Senator lSattz
BRf1M: Legislative Service Commission, 3im btsllin

SUB,JEC'C: S. S. R. 28
23A'PE: November 27, 1972

Senate 3oiIIt I2asolutioA 28 propo®es to plaee on the 'Say, 1973 ballot the

following constitutional amen.dmenta

ARTICLE R.V

Sec. 6. &otteries, and the sale af Zottecg ti.akett, far sag gurpose

whatever, ahall forever be prohibited in this State, EX#,"EPT' TA9," TiiE 4ECMM

OF THE STATE TO CMCJCT IA'fi1'EEIES, TO SEI,L

AI(&T£%S TO PAIdTICZPATE 'EAEk£EIN, AND TO AWA&k) PRIZES $Y CPf9NCE TO ZPAE'P7CYPA.N'L'w,

PROVIDED T'n RUCEED& (SF ANT fUCli Y,0TTER'ff' ARE PAYD =0 TEM GENML

oP RHE 8T@TE.

ti'nder the wording of the amendment, no private eorporatYan •cou5.d operate

the lottery for Y.he state on a oontraet basis, for the following res.sona:

1. The ameadmnt 2itaits the es.ceptioft to kotter'ies in cahiali an.
4gency of the state conducto the lottery, sells the lottery
tickets, a¢ut awards the prises.

2. 'phexa could be no profit for a private group in operating the
3.ottery, sinee the entire mmat proceeds ffiust be paid irst4 the
state treasury.

3. The aesaeraJ. Asseab2y could not create a corparation to operate
the lottery 4similer to New '€ork's tsTP,y because of Section i
of Arti,cl.e XYIY, wFsieh praividess "The gaaaera7, assembly shall
pass no special act conferr3ug corporate poaeza."

bf

is



M E M (? R A[d 0 U M

IL} ^ $^si^$FSr t'^#^9
^t^H?g; It;gts3ative Searvicxa ^nratssiozr - Ja^ 3ian^n
pP,TE: December 7, 1972
SLW ECT: l.ott'ery resa6utlon NIS.J.R, 28)

kt, your raqtaes't I heve stsadiod the iangumge of S.J.R. 28 and the Ohio

Saaprvm fe>ur4' opinl®n criticizing the Seerc.tar;r of Sta'te's coeedesnsrs7ton of

your Dreav6csus resolution.

do not be!€evo a court could reasonably qumstioa the Ogriqnage of S.J.R-

28 as reqvirirsg thae the ies4'Fary be operated by jPhs ^,tatt, as different from

zutFaee°Oz1ng a private concern to do It. The resolution stafies:

Section 6. toti'eries, and the 5:sie of 6etf'asC•y ticoaatsa for any pufpoge

viaatevor, s#+et{ forever be prohibited in this Sfats.` EXCEPT TtiAT THE GENEnAt

As^SEMBLY MAY AU7idOP.iZE AN ACiENCY OF Tti€ STATE TO CflYBCAJCT LOTTERIES, TO SELL

FkBG'rS8'S TO PARTICIPATE THEREIN, AND TO AWESFii3 PRIZES i3Y CHANCE TC`, PA6ti'OClt'ANTS,

PR^MDEJ THE ENTIRE NET f'RZS3CEEDS OF ANY SttCh9 LOTTERY ARE f't, i C INTO THE GENERAL

REVENUE FUPd[7 OF THE STATE.

I would, hmever, suggest that if one raf your obj

as mang sr: gvrrm;:f's as pcasm i b Im by those who jet 4 I be wppasesi to tlazs a,:andm.a,4

in an eiect'lo€s, that the language coaid be slightly aPtemd tn rcA4ee 11• even

more siotsr that no private agency Is to be tnvotv$d. This aitesratioR would

be as follows:

Section 6. Lotteries, and tha wa4a of 1o#terv ticlsets, for san,r paargos,cr

w€satavaspr, sio,ali forever be prnahibi`Pwd ic, this Stafro.,_ F.XCS.PT THAT THt. GENERAL

ASSEPfD;iLY mAY lAiah1oF€+W CREATE AN AMC'Y OF THE STATE /^E?l' Yb61it;H MAY CONDUCT

LOTTERIES, 1;07 SCLL RIGHTS TO PARTiC6PATE T+1Eitf:ild, A.'it3 fTP/ Awi^ R4;m5 t3Y

CM}ti4+CE To PARTICIPANTS, PRi3Vt1)EEE THE ENTIRE PdET P?3O(:EEI)" OF ANY SUE:S-t L`3'iTE=^`?'

tLSdE E'Ait7 INTO THE GENERAL REYEbiUE FUND OF Pi€ STRTE„

17



2.

While the present ianasaage csi` S.J.R. 213 ciesrly ca( 1s for a state aqer.cy

to have the authority granteQ, fa- purptises o-i argument an opponeszt mtght

eda6m that the stats couEd, uader this tanguaga, designate a privste concern,

as tts agent, Again, Ewcudr, find this an unreasonable and insuppartabSe

i;rgument, and my suggestSon 1s offered only as a moans to prevent such an

argucn®nt #rom being affer'ed.

Jtd/kb

ia



A.'1'TORNEY GENERAL OF TEXAS

GREG ABBOTT

September 23, 2003

The I-Ionorable Frank J. Corte, Jr. Qpinion No. GA-0103
Chair, Committee on Defense Affairs

& State-Federal Relations Re: Whether the legislature may authorize the
Texas House of Representatives state to operate video lottery terminals
P.Q. Box 2910 (RQ-0039-CiA)
Austin, Texas 78768-2910

Dear Representative Corte:

You ask whether the legislature may authorize the state to operate video lottery terminals in
the absence of a constitutional amcndment pemiitting their operation.

1. Back2round

Article III, section 47 of the Texas Constitution requires the legislature to "pass laws
probibiting lotteries and gift enteprises in this State other than those authorized by Subsections (b),
(d), and (e) of tl2is section." I'Ex. CONST. art. III, § 47(a). Subsection (b) permits the legislature to
"authorize and regulate bingo games" conducted by religious, fraternal and other nonprofit
organizations. Id. § 47(b). Subsection (d) declares that the legislature "may permit charitable raffles
conducted by a qualified religious society, qualified volunteer fire department, qualified volunteer
emergency medical service, or qualified nonprofit organizations." Id. § 47(d). Subsection (e) states
that "(t]he Legislature by general law may authorize the State to operate lotteries and rnay authorize
the State to enter into a contract witli one or more legal entities that will opcrate lofteries on behalf
of the State," Jd. § 47(c).

Pursuant to the constitutional directive to "pass laws prohibiting lotteries," except as
specifically authorized by other provisions of articlc T7,I, section 47, the legislature has adopted
numerous penal statutes that prohibit various aspects of gambling. See generally THx. PEN. CoDi;
AtaN. ch. 47 (Vernon 2003). Specifically, section 47.06(a) provides that "[a] person conunits an
offense if, with the intent to further gantbling, he knowingly owns, manufaetures, transfers, or
possesses any gambling device that he knows is designed for gambling purposcs or any equipment
that he knows is designed as a subassembly or essential part of a gambling device," Id. § 47,06(a).
"Ganzbling device" is defined as:

any electronic, electromechanical, or mechanical contrivance not
excluded under Paragraph (B) that for a consideration affords the

ys



The Honorable Frank J. Corte, Jr. - Page 2 (GA-0103)

player an opportunity to obtain anything of value, the award of which
is determined solely or p artially by chance, even though accompanied
by some skill, whether or not the prize is automatically paid by the
eontrivance. The term:

(A) includes, but is not limited to, gambling device versions
of bingo, keno, blackjack, lottery, roulette, video poker, or similar
electronic, electromechanical, or mechanical games, or facsimiles
thereof, that operate by chance or partially so, that as a result of the
play or operation of the game award credits or free games, and that
record the number of free games or credits so awarcled and the
cancellation or removal of the free games or credits ....

Id. § 47.01(4).

You state that "[c]urrent legislation in the House and Senate, in essence, repeals this
prohibition, and either uses this definition or a very similar definition to authorize VLT's [video
lottery terminals]."t Inaddition,theColnptrollerofPubhcAccountshasrecently"issued ane-Texas
recommendation .., calling for Texas to imploment a video lottery system." Request Lettet•, supra
note 1, at 1. The Coniptroller's proposal states, in relevant part:

Video lottery terminals (VLTs) are centrally monitored game
machines that can offer a variety of games of chance. VLTs typically
pay out a much larger percentage of the "take" in the form of ptizes
- about 90 percent - than other forms of lottery games. State lottery
agencies control these machines via a central computer system, just
as the Texas Lottery Commission does with its lotto terminals.

CAROLC KEETON STRAYHORN, TEXAS COMPTROLLER OF PUHLC ACCOUNTS, SPECIAL REPORT

TO THE LEGISLATURE, ADDITIONAL E-TEXA5 RECOMMBNDATIONs, ED 18 (2003), available at

http://www.epa.state.tx.us/specialrpt/etxaddnl/edl8,html. You ask "whether the Texas Legislature
may authorize the operation of video lottery terminals without an amendment to the Texas

Constitution." Reqnest Letter, supra note 1, at 2. Given your reference to the Comptroller's

proposal, it appcars that youz request is limited to the legislature's authority to permit the statc to

operate video lottery ternrinals under article III, section 47(e) of the Texas Constitution.

TI, The Issue

As we have noted, article III, section 47(a) of the Texas Constitution requires the legislature
to "pass laws prohibiting lotteries and gifl enterprises" Tax. CONS'r. art. III, § 47(a). As we will

'Letter from Honorabte Frank J. Corte, 3s., Chair, House Committee on Dofense Affairs & State-Federal
Reiafions, to Honorable Greg Abbott, Texas Attomey General at I(Apr. 14, 2003) (on file with Opiivon Committee)
[hereinafler Request LetYer].
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The Honorable Frank J. Corte, Jr. - Page 3 (GA-0 103)

demonstrate, infra, this constitutional prohibition has existed for more than a century. In 1991,
Texas voters added an exception to article IIl, section 47, that pennits the legislature to "authorize
the State to operate lotteries." Id. § 47(e), The fundamental issue before us is what the voters
intended in adopting that 1991 amendment,

111. Analvsis

A. Meaning of "Lottery" under Article III, Section 47(a)

Texas courts have consistently held that the term "lottery" includes a wide range of
activities involving the distribution of soniething of value by chance in exchange for valuable
consideration. This construction of the term "lottery" predates our currett constitution. The
constitution of 1845 and every subsequent constitution have included a prohibition against lotteries.
The constitutions of 1845, 1861, 1866, and 1869 stated that "[n]o lotteryshall be autlrorized by this
State; and the buying [or/andj selling of lottery tickets witlun this State is prohibited." 'lrx. CoNs'r.
of 1869, art. ?ffi, § 36; TEX. Co^tsT. of 1866, art. VII, § 17; TEx. CoxST, of 1861, art. VII, § 77; TEX.
Coh'ST, of 1845, art. VII, § 17. The con,stitutional convention of 1875 expanded this language in
response to activities authorized by the 1873 legislature to state that "[t]he Legislature shall pass
laws prohibiting the establishment of lotteries and gift enterprises in this State, as well as the sale
of tickets in lotteries, gift enterprises or other evasions of the lottery principle, established or existing
in other States," TEx. CONST. of 1876, art, 111, § 47(a). But even prior to the 1876 constitution, the
Texas Supreme Court had found

[that] it makes not the slightest difference whether it be styled a "Gift
Enterprise," `Book Sale," "Land Distribution, or "Art Association,"
cach and all are lotteries when the element of chance is connected
with, or enters into the distribution of its priz.es. ... "Courts will
inquire not into the name, but the game, to detetnaine whether it is a
prohibited game,"

Randle v, State, 42 Tex. 580 (Tex. 1874).

As early as 1899, the Court of Criininal Appeals held that operation of a "slot maehine," as
described therein, constituted a "lottery." Prendergast v. State, 57 S. W. 850, 851 (Tex. Crim, App.
1899). Thcn, in 1936, the Texas Supreme Court considered whether a "bank night" held at a local
ttieater was a "lotteiy"under the constitution. City of If'Enk v. Griffith Amus•ement Co., 100 S. W.2d
695 (Tex. 1936). The court articulated the three elements necessary to constitute a lottery: (1) the
offering of a prize, (2) by chance, and (3) the giving of consideration for an opportunity to win the
prize. ©fthe three, the court declared that "cliatice" is the element that constitutes the veiy basis of
a lottery, and without which a game would not be a lottery. Id. at 701. For our purposes, it is
suffrcient that the Supreme Court had by 1936 laid out the definitive elements that constitute a
"lottery" in the State of Texas: prize; chance, and consideration.

21



The Honorable Frank J. Corte, Jr. • Page 4 (GA-0103)

In 1971, the legislature amended article 654 of the Penal Code, the criminal statnte that at
that time implemented article III, section 47, to pennit certain "charitable organizations to conduct
lotteries for their benefit on property owned by the conducting agency" and allowing the "sale or
drawing of a prize at a fair held in this State for the benefit of a church, religious society, veteran's
organization," or similar entity. Act ofMay 30,1971, 62d Leg., R.S., ch. 922, 1971 Tex. Gen. Laws
2823. As enacted, the amendnient was intended to permit activities held under tho aegis of a
pat#icular class of charitable or quasi-charitable institution, such as churches and veterans'
organizations, that were otherwise proscribed by the Penal Code. In Tuss•ey v. State, 494 S. W.2d 866
(Tex. Crim. App. 1973), the court held that the language of article III, section 47, prohibited the
legislature from granting this exemption. The court found that "any effort by the Legislature to
authorize, license or legalize lotteries is unconstitutional in light of the constitutional provision in
question.... F'urtber, the Legislature is likewise prohibited from indirectly doing so by way of
exemption from criminal prosecution." Id. at 869. It is thus clear that, for purposes of subsection
(a) of article ZII, section 47 of the Texas Constitution, ttie term "lottery" will be broadly construed
by the courts, and that any gaine newly sanctioned by the legislature must be carefufly scrutinized
to determine whether it is a"lottery:" If it is, it cannot lawfuliybe operated without a constitutional
amendment.

B. Meaning of "Lottery" under Article III, Section 47(e)

Subsequent to the court's deeision in Tussey, the legislature proposed, and the
electorate approved, a series of amendments to article III, section 47. A 1980 atneztdment - the
present subsections (b) and (e) of article III, section 47 -- excepted "bingo games conducted by a
church, synagogue, religious society, volunteer fire departmettt, nonprofit veterans organization,
fraternal organization, or nonprofit organization supporting medical research or treatment prograrns"
Ttx. CoxsT. art. lII, § 47(b)-(c) (added by Tex. S.J. Res. 18, 66th Leg., R.S. (1979)). Sttbsection
(d) was added in 1989 to petmit "charitable raffles" held by thosc entities that were already
authorized to conduct bingo games. TTix. CoN S'1'. art: III, § 47(d) (added by Tex. H.R.J. Res, 32,71 st
Leg.,R.S.(1989)). Themostrecentamendment,subseetion(e),permitsthelegislatureto"authorize
the State to operate lotteries and [to] autitorize the State to enter into a contract with one or more
legal entities that will operate lotteries on behalf of the State," Ts,x. CoNST, art. III, § 47(c) (added
by Tex. H.R.J. Res. 8, 72d Leg., ist C.S. (1991)). Each of these anendments is an exception to the
historical prohibition against "lotteries" set forth in subsection (a).

Courts "rely heavily on the literal text" of a constitutional amendment and will "give effect
toitsplaittlanguage." Doodyv.AmeriquestMortgageCo.,49 S.W.3d342,344(Tex.2001). Article
III, section 47(a) requires the legislature to "pass laws prohibiting lotteries and gift enterprises in this
State other than those authorized by Subsections (b), (d), and (e) of this section." TEx. CoNS'r. art.
III, § 47(a). Subsection (e) dcclares that the legislature may "authorize the State to operate lotteries
and may authorize the State to enter into a contract with one or more legal entities that will operate
lotteries on behalf of the State." Id. § 47(e). If the teim "lotteries" as used in subsection (e) Itas the
same meaning as the use of the term in subsection (a), i.e., the expansive meaning promulgated by
Texas courts from 1874 to 1973, then the legislature may, under the former provision, authorize the
state to operate any game included within the antbit of subsection (a), i.e., any "game of chance "
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Under that construction, the legislature could permit the state, or att entity with which it contracts,
to establish casino gambling within the State of Texas. But the two sections are not ideritical.
Subsection (a) broadly requires theprohibition of "lotteries and gift enterprises" whereas subsection
(e) pennits the legislature to authorize the state to operate lotteries. The language of subsections (a)
and (e) is suff ciently different that it is not plain from the face oEseetion 47 whether subsection (e)
permits cverything that subsection (a) prohibits.

hi addition to considering constitutional provisions' plain language, courts also construe the
words of an amendment "as they are generally understood." Spradlin v. .Iim Walters Homes, Inc.,
34 S.W.3d 578, 580 (Tex. 2000). The fimdamental rule that courts follow when interpreting a
constitutional amendntent is to give effect to the intent of the legislators who proposed it and the
people who adopted it. See Gragg v. Cayuga Indep. Sch. Dist., 539 S.W.2d 861, 866 (Tex. 1976);

see also S'tringer v. Cendant Mortgage Corp., 23 S. W.3d 353, 355 (Tex. 2000) ("We strive to give
constitutional provisions the effect their makers and adopters intended."); City ofEl Paso v. EI Paso

G7nty. Co1L Dist., 729 S. W.2d 296, 298 ('I'ex. 1986) ("In construing a constitutional amendment, we
look to the intent of the framers and the voters who adopted the ainendment."). Furthermore, in
detennining that intent, "[c]onstitutional provisions, like statutes, are properly to be interpreted in
the light of conditions existing at the tinie of their adoption, the general spirit of the tirnes, and the

prevailing sentiments of the people." Mumme v, Marrs, 40 S.W.2d 31, 35 (Tex. 1931). Moreover,
"in detennining the meaning, intent and purpose of a constitutional provision, the history of the time
out of which it grew and to which it may be rationally supposed to have direct relationship, the evils
intended to be remedied and the good to be accomplished, are proper subjects of inquiry."
Markowsky v. Newman, 136 S.W.2d 808, 813 (Tex. 1940). See also Dir, ofDep't ofAgric. & Env't

v. Printing Indus. Ass'rz of Tex., 600 S.W.2d 264,267 (Tex.1980). Finally, courts will give weight
to a contemporaneous construction given by the legislative or executive branches of government.
See Walker v. Baker, 196 S.W.2d 324, 327 (Tex. 1946).

A number of factors indicate that the voters who adopted subsection (e) did not intend to

authorize the state to operate video lottery terminals.

1, The Common Understanding of "Lonerry" in 1991

InArmbrister v. Morales, 943 S.W.2d 202 (Tex. App.--Austin 1997, no writ),
the court considered the meaning of the term "apportionment" as used in article III, section 3 ofthe
Texas Constitution. The court observed that, "(i]n interpreting the constitution, we give words their
natural, obvious, and orclinary nieanings as they are understood by the citizens who adopted them."
Id. at 205. Then the court proceeded to define the term by reference to two dictionaries, Id'ebster's

7hird New International Dretionary and Black's Law Dictionary. Id. Because the intent of the
electorate that adopts a constitutional amendment is more likely to agree with the meaning of a term
as defined in a recent dictionary than with its technical meaning as consirued by courts of old, it is
instructive to consider the modem common meariing of the term "lottery."

Dictionary definitions ofthe terrn "lottery" indicate that the "natural, obviotis, and ordinary,"
see, id., meaning of the Cerm, as understood bythe voters who adopted subsection (e), does not accord
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with the broadly expansive legal meaning of the term as used in subsection (a) and construed by
Texascourtsfromthelatenineteenthcentury througltthe Tussey casein1973. Wehster'sThirdNew

International Dictionary defines "lotter}" as "[a] scheme for the distribution of prizes by lot or

chance; esp., a scheme by which prizes are distributed to the winners among those persons who have

paid for a chance to win them, usually as determined by the nurnbers on tickets as drawn at random

from a lotterywheel." WEBSTER'STHIRDNEW INTERNATIONALDICTIONARY 1338 (1969). Other
recent popular dictionaries accord with this definition- $ee, e.g., AA,tERiCAN HERITAGE DICTIONARY
1034 (4th ed. 2000) ("lottery" is "[a] contest in which tokens are distributed or sold, the winning
token or tokens being secretly predeterrnined or ultimately selected in a random drawing"); NEw

OXFoRD AMERICAN DICTIONARY 1010 (lst ed. 2001) ("lottery" is "a means of raising money by
selling numbered tickets and giving prizes to the holders of numbers drawn at random"). Black's

Law Dicttonary defines "lottery" as "a method of raising revenues, especially state-government

revenues, by selling tickets and giving prizes (usu. large cash prizes) to those who hold tickets with

wimiing numbers that are drawn at random." BLACK'S LAw DICTIONARY 959 (7th ed. 1999). These
definitions reflect the common public understanding of the term "lottery" as it was cotisidered by

the voters in 1991. The expansive legal definition espoused in judicial decisions from 1874 to 1973

does not. The legal definition may encompass any kind of game of cbance, including slot machines
and a variety of casino games. The popular definition, on the other hand, is restricted to a narrow

and particular fortn ofstate-operated game sanctioned by the legislature and the voters in 1991. The
ballot proposition presented to the voters fully supports this more restrictive construction.

2. The Ballot Proposition

Although article III, section 47(e) authorizes "the State to operate lotteries,"
the language of the ballot proposition was worded somewhat differently. The joint resolution that
placed the lottety aniendtnent on the ballot read as follows:

SECTION 2. This proposed constitutional amendment shall be
submitted to the voters at an eleetion to be held on November 5,
1991. 'I"he ballot shall be printed to provide for voting for or against
the proposition: "The constitutional amendment authorizing a state
tottery. "

Tex. H.R.J. Res. 8, 72d Leg., lst C.S. ( 1991) (emphasis added). The Analysis of Proposed
Constitutiona[ Amendnients prepared in October 1991 by the Texas Legislative Council states, in
relevant part: "If the constitutional amendment is approved, the legislature may, but is not required
to, adopt a law authorizing a state lottery.° TEXAS LEGISLATIVE COUNCIL, ANALYSIS OF PROPOSED

CONSTITUTIONAC,AMENDMF.NTS,NOVEMBER5,1991,ELECTYON(Oct, 1991) (emphasis added). The

analysis continues:

The amendment speci£callyprovides that all or part of the operation
of the lottery n-aay be delegated to private firms. House Bill 54,
passed by the 72nd Legislature, lst Called Session, establishes a
lottery to be administered by a division of the office of the
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comptroller of public accounts, Under H.B. 54, proceeds from the
sale of dottery tickets will be used to pay prizes, administrative costs,
and ticket sales agent commissions, with the balance going into the
state's general revenue fund. H.B. 54 will take effect only if the
constitutional amendment authorizing a lottery is approved.

Id. at 39 (emphasis added). The wording of the ballot proposition provides further evidence that the
legislators who proposed subsection (e) intended to authorize only a "state lottery" and that the
voters who adoptcd subsection (e) were approving a "state lottery" rather than the extensive variety
of games of chance prohibited under subsection (a). Near-contemporaneous construction of
subsection (e) by the attorney general also supports this conclusion.

3. Contemporaneoias Adrnini.rtrative Construction

Shortly after its adoption, the Attomey General considered whether subsection
(e) of article LU, section 47 could be read to pennit the state itself to operate slot machines, and
concluded that it could not be so construed. "No evideneehas been presented that any portion of the
eiectorate believed that, in approving the amendment for a`state lottery,' it was thereby sanctioning
slot rnachines. And . . , a great deal of evidence suggests that the voters who adopted the lottery
amendment intended thereby to authorize only tho traditional fonn of 'state lottery."' Tex. Att'y
Gen. Op. No. DM-302 (1994) at 10. On the basis of the "plain and definite" language of the
constitutional aniendment, including the omission oftlre term "slot machines" from the amendment
or the ballot proposition, as well as extrinsic evidence, the opinion concluded that "[w]e should
construe the language of the exception [to article IQ, section 471 in ligbt of our contemporary
situation, by limiting the meaning of the term `lottery' as approved by the voters in 1991 to its plain
meaning.... If the proposition passed by the legislature and presented to the voters had been
intended and understood to authorize state-operated casinos, it would have been a simple matter for
the language to reflect that intention." Id, at 9. In summary, "it is self-evident that voters presumed
from the ballot language that they were voting for or against the cotmnon perception of a`state
lottery,' as denoted by the clear language of the ballot proposition, rather than a broad spectrum of
games which embody the `lottery principle,' as articulated by City of i3'ink, Tussey, and numerous
other judicial deoisions." Id. at 7. Thus, the meaning of the term "lottery" in the constitutional
provision adopted as subsection (e) in 1991 differs significantly from the historical nrcaning it has
been accorded in subsection (a). See TEx. CONST. art. If[, § 47(a), (e).

Attorney General Opinion DM-302 was issued less than three years after the adoption of the
constitutional amendment authorizing a state lottery. As we recently noted in Attorney General
Opinion GA-0054 (2003), "[t]he construction placed upon statutes and constitutional amendments
soon after their enactment or adoption is entitled to substantial weight " Tex, Att'y Gen. Op. No.
GA-0054 (2003) at 4; see also id. ("contemporaneous exposition of a constitutional provision is of
substantial value in constitutional interpretation," citing Am. Indem. Co. v. City ofAustin; 246 S.W.
1019, 1023 (Tex. 1922)). Because Attorney General Opinion DM-302 (1994) was issued so soon
after the adoption of subsection (e) of article III, section 47, it may be accorded the status of a
contemporary administrative construction.
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IV. Summarv and Conclusion

To summarize, in approving the addition of subsection (e) to article TII, section 47 of the
'I'exas Constitution, Texas voters in 1991 did not intend to authorize the state to operate, or to
cotttract for the operation of, "lotteries" in the broad sense that it has been construed by the courts
since the adoption of the 1876 constitution. "Lotteries" under subsection (a) means any gama that
contains the elements of prize, chance, and consideration. In 1991, voters approved a "state lottery"
based on the coinmon understanding of the term at that time, as evidenced by popular dictionaries
andtheballotpropositionpresented toPexasvoters. Moreover,AttomeyGeneralOpinionDM-3U2
(1994), issued less than three years after the adoption of article LII, section 47(e), is a
contemporaneous administrativc construction of that amendment which concludes that voters in
1991 approved a narrow construction ofthe term "lottery" that camtot be read to authorize the state
to operate slot machines. On the basis of all these factors, we conclude that article III, section 47(e)
of the Texas Constitution does not pernut the legislature to authorize the state to operate video
lottery terminals.
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SUMMARY

Article III, section 47(e) of the Texas Constitution does not
permit the legislature to authorize the state to operate video lottery
terminals.

BARRY R. MCBEE
First Assistant Attorney General

DON R. WTLLETT
Deputy Attorney General for Legal Counsel
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