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R.C. 5701.13

(A) As used in this section:

(1) "Nursing home" means a nursing home or a home for the aging, as those terms are
defined in section 3721.01 of the Revised Code, that is issued a license pursuant to section
3721.02 of the Revised Code.

(2) "Residential care facility" means a residential care facility, as defined in section
3721.01 of the Revised Code, that is issued a license pursuant to section 3721.02 of the Revised
Code.

(3) "Adult care facility" means an adult care facility as defined in section 3722.01 of the
Revised Code that is issued a license pursuant to section 3722.04 of the Revised Code.

(B) As used in Title LVII [57] of the Revised Code, and for the purpose of other sections of
the Revised Code that refer specifically to Chapter 5701. or section 5701.13 of the Revised Code,
a "home for the aged" means either of the following:

(1) A place of residence for aged and infirm persons that satisfies divisions (B)(1)(a) to (&)
of this section: . '

() It is a nursing home, residential care facility, or adult care facility.

(b} It is owned by a corporation, unincorporated association, or trust of a charitable,
religious, or fraternal nature, which is organized and operated not for profit, which is not formed
for the pecuniary gain or profit of, and whose net earnings or any part of whose net earnings is
not distributable to, its members, trustees, officers, or other private persons, and which is exempt
from federal income taxation under section 501 of the "Internal Revenue Code of 1986," 100
Stat. 2085, 26 US.C. 1.

(c) It is open to the public without regard to race, color, or national origin.

(d) It does not pay, directly or indirectly, compensation for services rendered, interest on
debts incurred, or purchase price for land, building, equipment, supplies, or other goods or
chattels, which compensation, interest, or purchase price is unreasonably high.

(e} It provides services for the life of each resident without regard to the resident's ability
to continue payment for the full cost of the services.

(2) A place of residence that satisfies divisions (B)(1)(b), (d), and (e) of this scction; that
-satisfies the definition of "nursing home," "residential care facility,” or "adult care facility" under
section 3721.01 or 3722.01 of the Revised Code regardless of whether it is licensed as such a
home or facility; and that is provided at no-charge to individuals on account of their service
without compensation to a charitable, religious, fraternal, or educational institution, which
individuals are aged or infirm and are members of the corporation, association, or trust that owns
the place of residence. For the purposes of division (B)(2) of this section, "compensation” does
not include furnishing room and board, clothing; health care, or other necessities, or stipends or
- other de minimis payments to defray the cost thereof,

Exemption from taxation shall be accorded, on proper application, only to those homes or
parts of homes which meet the standards and provide the services specified in this section.
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Nothing in this section shall be construed as preventing a home from requiring a resident
with financial need to apply for any applicable financial assistance or requiring a home to retain
a resident who willfully refuses to pay for services for which the resident has contracted even
though the resident has sufficient resources to do so.

(C) (1) If a corporation, unincorporated association, or trust described in division (B)(1)(b) of
this section is granted a certificate of need pursuant to section 3702.52 of the Revised Code to
construct, add to, or otherwise modify a nursing home, or is given approval pursuant to section
3791.04 of the Revised Code to construct, add to, or otherwise modify a residential care facility
or adult care facility and if the corporation, association, or trust submits an affidavit to the tax
commissioner stating that, commencing on the date of licensure and continuing thereafter, the
home or facility will be operated in accordance with the requirements of divisions (B)(1)(a) to
(e) of this section, the corporation, association, or trust shall be considered to be operating a
"home for the aged" within the meaning of division (B)(1) of this section, beginning on the first
day of January of the year in which such certificate is granted or approval is given.

(2) If a corporation, association, or trust is considered to be operating a "home for the aged"
pursuant to division (C)(1) of this section, the corporation, association, or trust shall notify the
tax commissioner in writing upon the occurrence of any of the following events:

(a) The corporation, association, or trust no longer intends to complete the construction
of, addition to, or modification of the home or facility, to obtain the appropriate license for the
home or facility, or to commence operation of the home or facility in accordance with the
requirements of divisions (B)(1)}(a) to (¢) of this section;

(b) The certificate of approval referred to in division (C)(1) of this section expires, is
revoked, or is otherwise terminated prior to the completion of the constructmn of, addition to, or
modification of the home or facility;

(c) The license to operate the home or facility is not granted by the director of health
within one year following completion of the construction of, addition to, or modification of the
home or facility;

(d) The license to operate the home or facility is not granted by the director of health
within four years following the date upon which the certificate or approval referred to in division
(C)(1) of this section was granted or given;

(e) The home or facility is granted a license to operate as a nursing home, residential care
facility, or adult care facility.

(3) Upon the occurrence of any of the events referred to in divisions (C)(2)(a), (b), (c), (d),
and (e) of this section, the corporation, association, or trust shall no longer be considered to be
operating a "home for the aged" pursuant to division (C)(1) of this section, except that the tax
commissioner, for good cause shown and to the extent the commissioner considers appropriate,
may extend the time period specified in division (C)(2)(c) or (d) of this section, or both. Nothing
- in diviston (C)(3) of this section shall be construed to prevent a nursing home, residential care
- facility, or adult care facility from qualifying as a "home for the aged" if, upon proper application
“made pursuant to division (B) of this section, it is found to meet the requirements of divisions

(A) and (B) of this section.
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HISTORY:

132 v S 207 (Eff 5-31-68); 142 v S 21 (Eff 10-20-87); 143 v H 253 (Eff 11-15-90); 145v H
152 (Eff 7-1-93); 146 v H 117 (Eff 9-29-95); 149 v H 416. Eff 9-6-2002.
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R.C. 5709.01

(A) All real property in this state is subject to taxation, except only such as is expressly
exempted therefrom.

(B) Except as provided by division (C) of this section or otherwise expressly exempted from
taxation:

(1) All personal property located and used in business in this state, and all domestic
animals kept in this state and not used in agriculture are subject to taxation, regardless of the
residence of the owners thercof.

(2) All ships, vessels, and boats, and all shares and interests therein, defined in section
5701.03 of the Revised Code as personal property and belonging to persons residing in this state,
and aircraft belonging to persons residing in this state and not used in business wholly in another
state, other than aircraft licensed in accordance with sections 4561.17 to 4561.21 of the Revised
Code, are subject to taxation.

(C) The following property of the kinds mentioned in division (B) of this section shall be
exempt from taxation:

(1) Unmanufactured tobacco to the extent of the value, or amounts, of any unpaid
nonrecourse loans thereon granted by the United States government or any agency thereof.

(2) Spirituous liquor, as defined in division (B)5) of section 4301.01 of the Revised Code,
that is stored in warehouses in this state pursuant to an agreement with the division of liquor
control.

(3) Except as otherwise provided in section 5711.27 of the Revised Code, all other such
property if the aggregate taxable value thereof required to be listed by the taxpayer under
Chapter 5711. of the Revised Code does not exceed ten thousand dollars.

(2) If the taxable value of such property exceeds ten thousand dollars only such property
having an aggregate taxable value of ten thousand dollars shall be exempt.

(b) If such property is located in more than one taxing district as defined in section
5711.01 of the Revised Code, the exemption of ten thousand dollars shall be applied as follows:

(i) The taxable value of such property in the district having the greatest amount of such
value shall be reduced until the exemption has been fully utilized or the value has been reduced
to zero, whichever occurs first;

(ii) If the exemption has not been fully utilized under division (C)(3)b)(i) of this
section, the value in the district having the second greatest value shall be reduced until the
exemption has been fully utilized or the value has been reduced to zero, whichever occurs first;

(iii) If the exemption has not been fully utilized under division (C)(3)(b)(ii} of this
section, further reductions shall be made, in repeated steps which include property in districts
having declining values, until the exemption has been fully utilized.

(D) All property mentioned as taxable in this section shall be entered on the general tax list
and duplicate of taxable property.
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HISTORY:

RS § 2731; S&S 757, S&C 1438; 56 v 175; 71 v 96, § 78; GC § 5328; 114 v 714; 124 v 852,
§ 2; Bureau of Code Revision, 10-1-53; 126 v 166 (Eff 9-20-55); 132 v H 480 (Eff 12-2-67); 140

v H291 (Eff 7-1-83); 140 v H 379 (Eff 4-3-84); 141 v S 130 (Eff 10-17-85); 141 v H 274 (Eff 3-
6-86); 146 v S 162. Eff 7-1-97.
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R.C. 5709.12

(A) As used in this section, "independent living facilities" means any residential housing
facilities and related property that are not a nursing home, residential care facility, or adult care
facility as defined in division (A) of section 5701.13 of the Revised Code.

(B) Lands, houses, and other buildings belonging to a county, township, or municipal
corporation and used exclusively for the accommodation or support of the poor, or leased to the
state or any political subdivision for public purposes shall be exempt from taxation. Real and
tangible personal property belonging to institutions that is used exclusively for charitable
purposes shall be exempt from taxation, including real property belonging to an institution that is
a nonprofit corporation that receives a grant under the Thomas Alva Edison grant program
authorized by division (C) of section 122.33 of the Revised Code at any time during the tax year
and being held for leasing or resale to others. If, at any time during a tax year for which such
property is exempted from taxation, the corporation ceases to qualify for such a grant, the
director of development shall notify the tax commissioner, and the tax commissioner shall cause
the property to be restored to the tax list beginning with the following tax year. All property
owned and used by a nonprofit organization exclusively for a home for the aged, as defined in
section 5701.13 of the Revised Code, also shall be exempt from taxation.

(C) (1) If a home for the aged described in division (B)(1) of section 5701.13 of the Revised
Code is operated in conjunction with or at the same site as independent living facilities, the
exemption granted in division (B) of this section shall include kitchen, dining room, clinic, entry
ways, maintenance and storage areas, and land necessary for access commonly used by both
residents of the home for the aged and residents of the independent living facilities. Other
facilities commonly used by both residents of the home for the aged and residents of independent
living units shall be exempt from taxation only if the other facilities are used primarily by the
residents of the home for the aged. Vacant land currently unused by the home, and independent
living facilities and the lands connected with them are not exempt from taxation. Except as
provided in division (A)(1) of section 5709.121 [5709.12.1] of the Revised Code, property of a
home leased for nonresidential purposes is not exempt from taxation.

(2) Independent living facilities are exempt from taxation if they are operated in
conjunction with or at the same site as a home for the aged described in division (B)(2) of section
3701.13 of the Revised Code; operated by a corporation, association, or trust described in
division (B)(1)}(b) of that section; operated exclusively for the benefit of members of the
corporation, association, or trust who are retired, aged, or infirm; and provided to those members
without charge in consideration of their service, without compensation, to a charitable, religious,
fraternal, or educational institution. For the purposes of division (C)(2) of this section,
"compensation” does not include furnishing room and board, clothing, health care, or other
necessities, or stipends or other de minimis payments to defray the cost thereof,

(D) (1) A private corporation established under federal law, *defined in 36 U.S.C. 1101, Pub.
L. No. 102-199, 105 Stat. 1629, as amended, the objects of which include encouraging the
advancement of science generally, or of a particular branch of science, the promotion of
scientific research, the improvement of the qualifications and usefulness of scientists, or the
increase and diffusion of scientific knowledge is conclusively presumed to be a charitable or
educational institution. A private corporation established as a nonprofit corporation under the
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laws of a state, that is exempt from federal income taxation under section 501(c)(3) of the
Internal Revenue Code of 1986, 100 Stat. 2085, 26 US.C.A. 1, as amended, and has as its
principal purpose one or more of the foregoing objects, also is conclusively presumed to be a
charitable or educational institution.

The fact that an organization described in this division operates in a manner that results in
an excess of revenues over expenses shall not be used to deny the exemption granted by this
section, provided such excess is used, or is held for use, for exempt purposes or to establish a
reserve against future contingencies; and, provided further, that such excess may not be
distributed to individual persons or to entities that would not be entitled to the tax exemptions
provided by this chapter. Nor shall the fact that any scientific information diffused by the
organization is of particular interest or benefit to any of its individual members be used to deny
the exemption granted by this section, provided that such scientific information is available to
the public for purchase or otherwise.

(2) Division (D)(2) of this section does not apply to real property exempted from taxation
under this section and division (A)(3) of section 5709.121 [5709.12.1] of the Revised Code and
belonging to a nonprofit corporation described in division (D)(1) of this section that has received
a grant under the Thomas Alva Edison grant program authorized by division (C) of section
122.33 of the Revised Code during any of the tax years the property was exempted from taxation.

When a private corporation described in division (D)(1) of this section sells all or any
portion of a tract, lot, or parcel of real estate that has been exempt from taxation under this
-section and section 3709.121 {5709.12.1] of the Revised Code, the portion sold shall be restored
to the tax list for the year following the year of the sale and, except in connection with a sale and
transfer of such a tract, lot, or parcel to a county land reutilization corporation organized under
Chapter 1724. of the Revised Code, a charge shall be levied against the sold property in an
amount equal to the tax savings on such property during the four tax years preceding the year the
property is placed on the tax list. The tax savings equals the amount of the additional taxes that
would have been levied if such property had not been exempt from taxation.

The charge constitutes a lien of the state upon such property as of the first day of January
of the tax year in which the charge is levied and continues until discharged as provided by law.
The charge may also be remitted for all or any portion of such property that the tax
commissioner determines is entitled to exemption from real property taxation for the year such
property is restored to the tax list under any provision of the Revised Code, other than sections
725.02, 1728.10, 3735.67, 5709.40, 5709.41, 5709.62, 5709.63, 5709.71, 5709.73, 5709.78, and
5709.84, upon an application for exemption covering the year such property is restored to the tax
list filed under section 5715.27 of the Revised Code.

(E) Real property held by an organization organized and operated exclusively for charitable
purposes as described under section 501(c)(3) of the Internal Revenue Code and exempt from
federal taxation under section 501(a) of the Internal Revenue Code, 26 U.S.C.4A. 501(a) and
(c)(3), as amended, for the purpose of constructing or rehabilitating residences for eventual
transfer to qualified low-income families through sale, lease, or land installment contract, shall
be exempt from taxation.

The exemption shall commence on the day title to the property is transferred to the
organization and shall continue to the end of the tax year in which the organization transfers title
to the property to a qualified low-income family. In no case shall the exemption extend beyond
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the second succeeding tax year following the year in which the title was transferred to the
organization. If the title is transferred to the organization and from the organization to a qualified
low-income family in the same tax year, the exemption shall continue to the end of that tax year.
The proportionate amount of taxes that are a lien but not yet determined, assessed, and levied for
the tax year in which title is transferred to the organization shall be remitted by the county
auditor for each day of the year that title is held by the organization.

Upon transferring the title to another person, the organization shall file with the county
auditor an affidavit affirming that the title was transferred to a qualified low-income family or
that the title was not transferred to a qualified low-income family, as the case may be; if the title
was transferred to a qualified low-income family, the affidavit shall identify the transferee by
name. If the organization transfers title to the property to anyone other than a qualified low-
income family, the exemption, if it has not previously expired, shall terminate, and the property
shall be restored to the tax list for the year following the year of the transfer and a charge shall be
levied against the property in an amount equal to the amount of additional taxes that would have
been levied if such property had not been exempt from taxation. The charge constitutes a lien of
the state upon such property as of the first day of January of the tax year in which the charge is
levied and continues until discharged as provided by law.

The application for exemption shall be filed as otherwise required under section 5715.27 of
the Revised Code, except that the organization holding the property shall file with its application
documentation substantiating its status as an organization organized and operated exclusively for
charitable purposes under section 501(c)(3) of the Internal Revenue Code and its qualification for
exemption from federal taxation under section 501(a) of the Internal Revenue Code, and
affirming its intention to construct or rehabilitate the property for the eventual transfer to
qualified low-income families.

As used in this division, "qualified low-income family" means a family whose income does
not exceed two hundred per cent of the official federal poverty guidelines as revised annually in
accordance with section 673(2) of the "Omnibus Budget Reconciliation Act of 1981," 95 Stat.
511, 42 US.C A, 9902, as amended, for a family size equal to the size of the family whose
income is being determined.

(F) Real property held by a county land reutilization corporation organized under Chapter
1724. of the Revised Code shall be exempt from taxation. Notwithstanding section 5715.27 of
the Revised Code, a county land reutilization corporation is not required to apply to any county
or state agency in order to qualify for the exemption.

The exemption shall commence on the day title to the property is transferred to the
corporation and shall continue to the end of the tax year in which the instrument transferring title
from the corporation to another owner is recorded, if the use to which the other owner puts the
property does not qualify for an exemption under this section or any other section of the Revised
Code. If the title to the property is transferred to the corporation and from the corporation in the
same tax year, the exemption shall continue to the end of that tax year. The proportionate amount
of taxes that are a lien but not yet determined, assessed, and levied for the tax year in which title
is transferred to the corporation shall be remitted by the county auditor for each day of the year

“that title is held by the corporation.

Upon transferring the title to another person, the corporation shall file with the county auditor
an affidavit affirming that the title was transferred to such other person and shall identify the
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transferee by name. If the corporation transfers title to the property to anyone that does not
qualify or the use to which the property is put does not qualify the property for an exemption
under this section or any other section of the Revised Code, the exemption, if it has not
previously expired, shall terminate, and the property shall be restored to the tax list for the year
following the year of the transfer. A charge shall be levied against the property in an amount
equal to the amount of additional taxes that would have been levied if such property had not been
exempt from taxation. The charge constitutes a lien of the state upon such property as of the first
day of January of the tax year in which the charge is levied and continues until discharged as
provided by law.

In lieu of the application for exemption otherwise required to be filed as required under
section 5713.27 of the Revised Code, a count land reutilization corporation holding the property
shall, upon the request of any county or state agency, submit its articles of incorporation
substantiating its status as a county land reutilization corporation.

HISTORY:

RS § 2732; S&S 761; S&C 1440; 61 v 39, § 3; 88 v 95; 91 v 393, 216; 99 v 449; GC § 5353;
103 v 548; 110 v 77; 121 v 241; Bureau of Code Revision, 10-1-53; 132 v S 207 (Eff 5-31-68);
142 v S 21 (Eff 10-20-87); 143 v H 253 (Eff 11-15-90); 144 v H 782 (Eff 4-8-93); 145 v H 281
(Eff 7-2-93); 146 v H 117 (Eff 9-29-95); 148 v H 194 (Eff 11-24-99); 149 v H 405 (Eff 12-13-
2001); 149 v H416. Eff 9-6-2002; 151 v H 66, § 101.01, eff. 6-30-05; 152 v S 353, § 1, eff. 4-7-
09.
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R.C. 5709.121

(A) Real property and tangible personal property belonging to a charitable or educational
institution or to the state or a political subdivision, shall be considered as used exclusively for
charitable or public purposes by such institution, the state, or political subdivision, if it meets one
of the following requirements:

(1) It is used by such institution, the state, or political subdivision, or by one or more other
such institutions, the state, or political subdivisions under a lease, sublease, or other contractual
arrangement:

(2) As a community or area center in which presentations in music, dramatics, the arts,
and related fields are made in order to foster public interest and education therein;

(b) For other charitable, educational, or public purposes.

. (2) It is made available under the direction or control of such institution, the state, or
political subdivision for use in furtherance of or incidental to its charitable, educational, or public
purposes and not with the view to profit.

(3) It is used by an organization described in division (D) of section 5709.12 of the Revised
Code. If the organization is a corporation that receives a grant under the Thomas Alva Edison
grant program authorized by division (C) of section 122.33 of the Revised Code at any time
during the tax year, "used," for the purposes of this division, includes holding property for lease
or resale to others.

(B) (1) Property described in division (A)(1)(a) of this section shall continue to be considered
as used exclusively for charitable or public purposes even if the property is conveyed through
one conveyance or a series of conveyances to an entity that is not a charitable or educational
institution and is not the state or a political subdivision, provided that all of the following
conditions apply with respect to that property:

(a) The property has been listed as exempt on the county auditor's tax list and duplicate -
for the county in which it is located for the ten tax years immediately preceding the year in which
the property is conveyed through one conveyance or a series of conveyances;

(b) The owner to which the property is conveyed through one conveyance or a series of
conveyances leases the property through one lease or a series of leases to the entity that owned or
occupied the property for the ten tax years immediately preceding the year in which the property
is conveyed or an affiliate of such prior owner or occupant;

(c) The property includes improvements that are at least fifty years old;

(d) The property is being renovated in connection with a claim for historic preservation
tax credits available under federal law;

' (¢) The property continues to be used for the purposes described in division (A)(1)(a) of
this section after its conveyance; and

(f) The property is certified by the United States secretary of the interior as a "certified
historic structure” or certified as part of a certified historic structure.
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(2) Notwithstanding section 5715.27 of the Revised Code, an application for exemption
from taxation of property described in division (B)(1) of this section may be filed by either the
owner of the property or its occupant.

(C) For purposes of this section, an institution that meets all of the following requirements is
conclusively presumed to be a charitable institution:

(1) The institution is a nonprofit corporation or association, no part of the net earnings of
which inures to the benefit of any private shareholder or individual;

(2) The institution is exempt from federal income taxation under section 501(a) of the
Internal Revenue Code;,

(3) The majority of the institution's board of directors are appointed by the mayor or
legislative authority of a municipal corporation or a board of county commissioners, or a
combination thereof;

(4) The primary purpose of the institution is to assist in the development and revitalization
of downtown urban areas.
HISTORY:

133 v H 817 (BEff 10-24-69); 144 v H 782 (Eff 4-8-93); 149 v H 405. Eff 12-13-2001; 151 v
H 66, § 101.01, eff. 6-30-05; 152 v H 562, § 101.01, eff. 9-23-08; 152 v H 458, § 1, eff. 12-30-
08.

2 | Appx.11



R.C. 5713.081

(A) No application for real property tax exemption and tax remission shall be filed with, or
considered by, the tax commissioner in which tax remission is requested for more than three tax
years, and the commissioner shall not remit more than three years' taxes, penalties, and interest.

(B) All taxes, penalties, and interest, that have been delinquent for more than three years,
appearing on the general tax list and duplicate of real property which have been levied and
assessed against parcels of real property owned by the state, any political subdivision, or any
other entity whose ownership of real property would constitute public ownership, shall be
collected by the county auditor of the county where the real property is located. Such auditor
shall deduct from each distribution made by the auditor, the amount necessary to pay the tax
delinquency from any revenues or funds to the credit of the state, any political subdivision, or
any other entity whose ownership of real property would constitute public ownership thereof,
passing under the auditor's control, or which come into the auditor's possession, and such
deductions shall be made on a continuing basis until all delinquent taxes, penalties, and interest
noted in this section have been paid.

(C) As used in division (B} of this section, "political subdivision" includes townships,
municipalities, counties, school districts, boards of education, all state and municipal
universities, park boards, and any other entity whose ownership of real property would constitute
public ownership.

HISTORY:

132 v 8§ 351 (Eff 11-24-67); 136 v H 920 (Eff 10-11-76); 140 v H 260 (Eff 9-27-83); 144 vH
399. Eff 11-28-91; 150 v H 95, § 1, eff. 6-26-03.
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R.C. 5715.27

(A) Except as provided in section 3735.67 of the Revised Code, the owner, a vendee in
possession under a purchase agreement or a land contract, the beneficiary of a trust, or a lessee
for an initial term of not less than thirty years of any property may file an application with the tax
commissioner, on forms prescribed by the commissioner, requesting that such property be
exempted from taxation and that taxes, interest, and penalties be remitted as provided in division
(C) of section 5713.08 of the Revised Code.

(B) The board of education of any school district may request the tax commissioner to
provide it with notification of applications for exemption from taxation for property located
within that district. If so requested, the commissioner shall send to the board on a monthly basis
reports that contain sufficient information to enable the board to identify each property that is the
subject of an exemption application, including, but not limited to, the name of the property
owner or applicant, the address of the property, and the auditor's parcel number. The
commissioner shall mail the reports by the fifieenth day of the month following the end of the
month in which the commissioner receives the applications for exemption.

(C) A board of education that has requested notification under division (B) of this section
may, with respect to any application for exemption of property located in the district and
included in the commissioner's most recent report provided under that division, file a statement
with the commissioner and with the applicant indicating its intent to submit evidence and
participate in any hearing on the application. The statements shall be filed prior to the first day of
the third month following the end of the month in which that application was docketed by the
commissioner. A statement filed in compliance with this division entitles the district to submit
evidence and to participate in any hearing on the property and makes the district a party for
purposes of sections 5717.02 to 5717.04 of the Revised Code in any appeal of the commissioner's
decision to the board of tax appeals.

{D) The commissioner shall not hold a hearing on or grant or deny an application for
exemption of property in a school district whose board of education has requested notification
under division (B) of this section until the end of the period within which the board may submit a
statement with respect to that application under division (C} of this section. The commissioner
may act upon an application at any time prior to that date upon receipt of a written waiver from
each such board of education, or, in the case of exemptions authorized by section 725.02,
1728.10, 3709.40, 5709.41, 5709.411 [5709.41.1], 5709.62, 5709.63, 5709.632 [5709.63.2],
3709.73, 5709.78, 5709.84, or 5709.88 of the Revised Code, upon the request of the property
owner. Failure of a board of education to receive the report required in division (B) of this
section shall not void an action of the commissioner with respect to any application. The
commissioner may extend the time for filing a statement under division (C) of this section.

(E) A complaint may also be filed with the commissioner by any person, board, or officer
authorized by section 3715.19 of the Revised Code to file complaints with the county board of
revision against the continued exemption of any property granted exemption by the
commissioner under this section,

(F) An application for exemption and a complaint against exemption shall be filed prior to
the thirty-first day of December of the tax year for which exemption is requested or for which the
liability of the property to taxation in that year is requested. The commissioner shall consider
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such application or complaint in accordance with procedures established by the commissioner,
determine whether the propetty is subject to taxation or exempt therefrom, and certify the
commissioner's findings to the auditor, who shall correct the tax list and duplicate accordingly. If
a tax certificate has been sold under section 5721.32 or 5721.33 of the Revised Code with respect
to property for which an exemption has been requested, the tax commissioner shall also certify
the findings to the county treasurer of the county in which the property is located.

(G) Applications and complaints, and documents of any kind related to applications and
complaints, filed with the tax commissioner under this section, are public records within the
meaning of section 149.43 of the Revised Code.

(H) If the commissioner determines that the use of property or other facts relevant to the
taxability of property that is the subject of an application for exemption or a complaint under this
section has changed while the application or complaint was pending, the commissioner may
make the determination under division (F) of this section separately for each tax year beginning
with the year in which the application or complaint was filed or the year for which remission of
taxes under division (C) of section 5713.08 of the Revised Code was requested, and including
each subsequent tax year during which the application or complaint is pending before the
commissioner.

HISTORY:

GC § 5616; 106 v 246(265), § 69; Bureau of Code Revision, 10-1-53; 136 v H 920 (Eff 10-
11-76); 139 v S 262 (Eff 6-23-82); 140 v H 260 (E{f 9-27-83); 141 v H 321 (Eff 1-1-86); 143 v S
257 (Eff 9-26-90); 143 v S 332 (Eff 1-10-91); 148 v H 493. Eff 10-27-2000; 150 v H 95, § 1, eff.
6-26-03; 152 v H 160, § 1, eff. 6-20-08.
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R.C. 5715.271

In any consideration concerning the exemption from taxation of any property, the burden of
proof shall be placed on the property owner to show that the property is entitled to exemption.
The fact that property has previously been granted an exemption is not evidence that it is entitled
to continued exemption.

HISTORY:
141 vH 321. Eff 10-17-85.
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R.C. 5717.04

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax
appeals shall be by appeal to the supreme court or the court of appeals for the county in which
the property taxed is situate or in which the taxpayer resides. If the taxpayer is a corporation,
then the proceeding to obtain such reversal, vacation, or modification shall be by appeal to the
supreme court or to the court of appeals for the county in which the property taxed is situate, or
the county of residence of the agent for service of process, tax notices, or demands, or the county
in which the corporation has its principal place of business. In all other instances, the proceeding
to obtain such reversal, vacation, or modification shall be by appeal to the court of appeals for
Franklin county.

Appeals from decisions of the board determining appeals from decisions of county boards of
revision may be instituted by any of the persons who were parties to the appeal before the board
of tax appeals, by the person in whose name the property involved in the appeal is listed or
sought to be listed, if such person was not a party to the appeal before the board of tax appeals,
or by the county auditor of the county in which the property involved in the appeal is located.

Appeals from decisions of the board of tax appeals determining appeals from final
determinations by the tax commissioner of any preliminary, amended, or final tax assessments,
reassessments, valuations, determinations, findings, computations, or orders made by the
commissioner may be instituted by any of the persons who were parties to the appeal or
application before the board, by the person in whose name the property is listed or sought to be
listed, if the decision appealed from determines the valuation or liability of property for taxation
and if any such person was not a party to the appeal or application before the board, by the
taxpayer or any other person to whom the decision of the board appealed from was by law
required to be certified, by the director of budget and management, if the revenue affected by the
decision of the board appealed from would accrue primarily to the state treasury, by the county
auditor of the county to the undivided general tax funds of which the revenues affected by the
decision of the board appealed from would primarily accrue, or by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and
determined by the board may be instituted by any of the persons who were parties to such appeal
or application before the board, by any persons to whom the decision of the board appealed from
was by law required to be certified, or by any other person to whom the board certified the
decision appealed from, as authorized by section 5717.03 of the Revised Code.

Such appeals shall be taken within thirty days after the date of the entry of the decision of the
board on the journal of its proceedings, as provided by such section, by the filing by appellant of
a notice of appeal with the court to which the appeal is taken and the board. If a timely notice of
appeal is filed by a party, any other party may file a notice of appeal within ten days of the date
on which the first notice of appeal was filed or within the time otherwise prescribed in this
section, whichever is later. A notice of appeal shall set forth the decision of the board appealed
from and the errors therein complained of. Proof of the filing of such notice with the board shall
be filed with the court to which the appeal is being taken. The court in which notice of appeal is
first filed shall have exclusive jurisdiction of the appeal.
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In all such appeals the tax commissioner or all persons to whom the decision of the board
appealed from is required by such section to be certified, other than the appellant, shall be made
appellees. Unless waived, notice of the appeal shall be served upon all appellees by certified
mail. The prosecuting attorney shall represent the county auditor in any such appeal in which the
auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing
of such demand file with the court to which the appeal is being taken a certified transcript of the
record of the proceedings of the board pertaining to the decision complained of and the evidence
considered by the board in making such decision.

If upon hearing and consideration of such record and evidence the court decides that the
decision of the board appealed from is reasonable and lawful it shall affirm the same, but if the
court decides that such decision of the board is unreasonable or unlawful, the court shall reverse
and vacate the decision or modify it and enter final judgment in accordance with such
modification.

The clerk of the court shall certify the judgment of the court to the board, which shall certify
such judgment to such public officials or take such other action in connection therewith as is
required to give effect to the decision. The "taxpayer" includes any person required to return any
property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals
on questions of law, as in other cases.

HISTORY:

GC § 5611-2; 107 v 550; 116 v 104(123), § 2; 118 v 344(355); 119 v 34(49); Bureau of Code
Revision, 10-1-53; 125 v 250 (Eff 10-2-53); 135 v S 174 (Eff 12-4-73); 137 v H 634 (Eff 8-15-
77); 140 v H 260 (Eff 9-27-83); 142 v H 231. Eff 10-5-87.
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(Pub. L. 98-181, title IV, § 469, Nov. 30, 1983, 97
Stat, 1237))

CODIPICATION

Section was enacted as part of the Housing and
Urban-Rural Recovery Act of 1883 and also as part of
the Domestic Housing and Internaticnal Recovery and
Financlal Stability Act, and not as part of the Nation-
al Housing Act which comprises this chapter.

§1701q. Loans for housing and velated facilities for
elderly or handicapped familles

{a) Purpose; uuthorization; amount; terms and condi-
tions; revolving fund; issuance of obligations; ag-
gregate amount; purchase and sale by Secretary
of Treasury; public debt transactions; avallability
of fund; servielng of mortgage loans; criteria for
review of applications; technical and training as-
gistance

(1) The purpose of this sectlon is to assist pri-
vate nonprofit corporations, lmited profit
sponsors, consumer cooperatives, or public
bodies or agencies to provide housing and relat-
ed facilities for elderly or handicapped famiiies.

(2) In order to carry out the purpose of this
section, the Secretary may make loans to any
corporation (as defined in subsection (dX2) of
this section), to any Hmited profit sponsor ap-
proved by the Secretary, to any consumer coop-
eratlve, or to any public body or agencies for
the provision of rental or cooperative housing
and related facilities for elderly or handieapped
families, except that (A) no such loan shall be
made unless the applicant shows that it is
unable to secure the necessary funds from
other sources upon terms and conditions equal-
1y as favorable as the terms and conditions ap-
plicable to loans under this section, (B) no such
loan shall be made unless the Secretary finds
that the construction will be undertsken in an
economicel manner and that it will not be of
elaborate or extravagant design or materials,
and (C) no such loan shall be made to a public
body or agency unless it certifies that it is not
recetving financial assistance from the United
States exclusively pursuant to the United
Staties Housing Act of 1937 [42 U.S.C, 1437 et
seq.l.

(3XA) A loan under this section may be in an
amount nof exceeding the total development
cost (as defined in subsection (dX3) of this sec-
tion), as determined by the Secretary, except
that in the case of other than & corporation,
consumer cooperative or public hody or agency
the amount of the loan shall not exceed 90 per
centum of the development cost; shall be se-
cured in such manner and be repaid within
such period, not exceeding fifty years, as may
be determined by him; and shall bear interest
at a rate which is not more than a rate deter-
mined by the Secretary taking into consider-
atlon the average yield, during the 3-month
period iImmediately preceding the fiscal year in
which the loan is made, on the most recently
issued 30-year marketable obligations of the
United States, adjusted to the nearest one-
eighth of 1 per centum, plus an allowance ade-
quate in the judgment of the Secretary to cover
administrative costs and probable losges under
the program, except that such interest rate
plus such allowance shall not exceed 9,25 per
centum per annhum,
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(B) At the option of the horrower, a loan
under this section may be made and may be
processed for a conditional or firm commitment
efther (i) at an interest rate not to exceed a rate
and sliowance determined by the Secretary in
accordance with subparagraph (A) using the 1-
month period immediately prior to the month
in which the request for a commitment Is sub-
mitted; or (ii) at an interest rate not to exceed &
rate and allowance determined Ly the Secre-
tary in accordance with subparagraph (A) using
the 3-month period immediately preceding the
fiscal year in which the request for a commit-
ment is submitted,

(4)(A) There is suthorized to be appropriated
for the purposes of this section not to exceed
$500,000,000, which amount shall be increased
by $150,000,000 on July 1, 1689. Amounts go ap-
propriated, and the proceeds from notes or
other obligations issued under subparagraph
(B), shall constitute a revolving fund to be used
by the Secretary in carrying out this section.

(B)(i) To carry out the purposes of this sec-
tion, the Secretary is authorized to issue to the
Secretary of the Treasury notes or other obli-
gations In an aggregate amount not to exceed
$1,475,000,000, which amount shall be increased

to $2,387,500,000 on October 1, 1977 to
$3,300,000,000 on October 1, 1878, to
$3,827,500000 on October 1, 1579, to
$4,777,500,000 on October 1, 1980, to
$5,752,500,000 on October 1, 1981, to

$6,400,000,000 on October 1, 1983, to such sum
as may be approved In an appropriation Act on
October 1, 1884, and to such sums as may ! ap-
proved in approprintion Acts for fiscal years
1988 and 1989, in such forms and denomings-
tions, bearing such maturittes, and subject to
such terms and conditions as may be prescribed
by the Secretary of the Treasury. Such notes or
other obligations shall bear interest at a rate
determined by the Secretary of the Treasury
taking into consideration the average yield,
during the 3-month period immediately preced-
ing the fiscal year in which the loan is made, on
the most recently issued 30-vear marketable ob-

Jgations of the United States. The Secretary of

the Treasury is authorized and directed to pur-
chase any notes and other obligations issued
hereunder and for that purpose he is author-
ized to use as a public debt transaction the pro-
ceeds from the sale of any securities issued
under chapter 31 of title 31; and the purposes
for which securities may be Issued under such
chapter are extended to inciude any purchase
of such notes and obligations, The Secretary of
the Treasury may at any time seil any of the
notes or other obligations ascquired by him
under this section. All redemptions, purchases,
and sales by the Secretary of the Treasury of
such notes or other obligations shall be treated
a5 public debt transactions of the United
States. The Secretary may not issue notes or
other obligations to the Secretary of the Treas-
ury pursuant to this section in an aggregate
amount, exceeding $800,000,000 except as ap-
proved in appropristion Acts.

t 80 In original. Probably should be “may be”.

Appx.19



Page 681

(if) The recelpts and disbursements of the
fund shall not be included in the total of the
Budget of the United States Government and
shall be exempt from any limitation on annual
expenditures or net lending.

(C) Amounts In the fund shall be avallable to
the Secretary for the purpose of making loans
under this sectlon and for paylng interest on
obligatlons issued under subparagraph (B). The
ageregate loans made under this section shall
not exceed the limits on such lending authorlty
established in appropriation Acts, and not more
than $666,400,000 may be approved In appro-
priation Acts for such leans with respect to
fizcal year 1984, For fiscal years.1988 and 1989,
not more than $621,701,000 and  $630,000,000,
respectlvely, may be approved In appropriation
Acts for such loans,

(5) To the maximum extent practicable, the
Secretary shall use the services and facilities of
the private mortgage industry in servicing
mortgage loans made under this section.

(6) In reviewing applications for loans under
this section, the Secretary may consider the
extent to which such loans—

(A) will assist in stabilizing, conserving, and
revitalizing nelghborhoods and communitles;

{B) will assist In providing housing for eld-
erly and bhandicapped families In neighbor-
hoods and communities in which they are ex-
periencing significant displacement due to
public or private investment; or

(C) will assist In the substantial rehabilita-
tion, In an economical manner, of structures
having architectural, historical, or cultural
significance.

(7) The Secretary may make avallable appro-
priate technical and training assistance to
assure that applicants having limited resources,
particularly minority applicants, are able to
participate more fully in the program carrled
out under this section.

(8) In reviewing applications for leans under
this section, the Secretary shall give a priority
to any project that will provide housing de-
slgned to replace a structure that is owned by a
public housing agency, containg not less than
100 dwelling umits, is used for housing only eld-
erly families, and is to be demolished. The re-
quirements of this paragraph shall not apply
after September 30, 1988.

{b) Functions, powers, and duties of Secretary

In the performance of, and with respect to,
the functions, powers, and duties vested in him
by this sectlon the Secretary shall (in addition
to any authority otherwise vested in him) have
the functions, powers, and duties set forth in
section 402 (except subsection (c}2)) of the
Housing Act of 1950 [12 U.B.C. 1749a1.2
(¢} Use of housing for transient or hotel purposes;

prevailing wage rates

(1) Housing constructed with & loan made
under this section shall not be used for tran-
sient or hotel purposes while such loan is out-
standing.

(2) As used in paragraph (1), the term “tran-
slent or hotel purposes” shall have such mean-

* See References in Text note below.
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ing as may be presoribed by the Secretary, but
rental for any period less than thirty days shiall
in any event constitute use for suech purposes.
The provisions of subsections (f) through ( of
section 613 of the National Houslng Aot (as
added by section 132 of the Housing Act of
1854} [12 U.8.C. 17T311(£)-{1)] shall apply In the
case of violations of paragraph (1) as though
the housing described In such subsectlon were
multifemily housing (as defined in section
513(eX2) of the National Housing Aect) [12
U.8.C. 1731h(eX2)] with respect to which a
mortgage Is insured under such Act [12 U.S.C.
1701 et seq.].

{(3) The Secretary shall take such action as
may be necessary to insure that all lahorers and

- mechanics employved by contractors and sub-
- contractors in the construction of housing as-

aisted under this section and designed for dwell-
Ing use by 12 or more elderly or handicapped

. families shall be pald wages at rates not less

than those prevalling in the locality Involved
for the corresponding classes of laborers and
mechanics employed on construction of a simi-
lar character, as determined by the Secretary
of Labor In accordance with the Act of March
3, 1831, as amended (the Davis-Bacon Act) [40
U.8.C. 276a et seq.l; but the Secretary may
walve the application of this paragraph In cases
or classes of cases where laborers or mechanics,
not otherwise employed at any time in the con-
struction of such housing, voluntarily donate
their services without full compensation for the
purpose of lowering the costs of construction
and the Secretary determines that any
amounts saved thereby are fully credited to the
corporation, cooperative, or public body or
agency undertaking the construction.

{d) Definitiona

As used in this section—

{1} The term “housing” means structures
suitable for dwelling use by elderly or handi-
capped families which are (A) new structures,
or (B) provided by rehabilitation, alteration,
conversion, or improvement of existing struc-
tures which are ctherwise inadequate for pro-
posed dwelling use by such families.

(2) The term “corporation” means any in-
corporated private institution or foundation—

(A) no part of the net earnings of which
inures to the benefit of any member, found-
er, contributor, or individual;

(B) which has a governing board (i) the
membership of which is selected In a
manner to agsure that there is significant
representation of the views of the cominunil-
ty In which such project 1s located, and (i)
which is responsible for the operation of
the housing project assisted under this sec-
tlon; and

(C} which is approved by the Secret.a.ry as
to financial responsibility.

(3) The term “development cost" means
costs of construction of housing and of other
related fzcilities, the cost of movables neces-
sary to the basic operation of the project as
determined by the Secretary, and of the land
on which 1t is located, including hecessary site
improvement, which cost shall be detexrmined
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without regard to mortgage Umits applicable
to housing projects subject to mortgages In-
sured under sectlon 231 of the National Hous-
ing Act [12 U.8.C. 1T15v]. In the case of hous-
ing to meet the needs of handicapped (pri-
marily nonelderly) persons, such term also
means the cost of acquiring existing housing
and related facilitles, the cost of rehabilita-
tion, alteration, conversion, or improvement,
including the moderate rehabilitation, there-
of, and the cost of the land on which the
housing and related facilities are located.

(4) The term “elderly or handicapped fami-
les" means familles which consist of two or
more persons and the head of which (or his
spouse) Is sixty-two years of age or over or is
handicapped, and such term also means a
single person who is sixty-two years of age or
over or Is handicapped. A person shall be con-
sldered handicapped if such person is deter-
mined, pursuant to regulations issued by the
Secretary, to have an Impairment which (A)
15 expected to be of long-continued and indefi-
nite duration, (B) substantially impedes his
ability to live independently, and (C) is of
such s nature that such ability could be im-
proved by more sultable housing conditlons,
A person shall also be considered handi-
capped H such person has & developmental
disability as defined in section 6001(7) of title
43, The Secretary shall prescribe such regula-
tlons as may be necessary to prevent abuses
in determining, under the definitions con-
tained in this paragraph, the eligibility, of
families and persons for jon to and oc-
cupancy of housing constructed with assist-
ance under this sectlon, Notwithstanding the
preceding provisions of this paragraph, the
term “elderly or handicapped familles” in-
cludes two or more elderly or handicapped
persons Mving together, one or more such per-
sons living with another person who is deter-
mined {under regulations prescribed by the
Becretary) to be essential to their care or
wefl-being, and the purviving member or
members of any family described In the first
sentence of this paragraph who were living, In
& unit assisted under this section, with the de-
ceased member of the famlily at the time of
his or her death. ’

(§) The term “State” includes the several
States, the District of Columbia, the Com-
monwealth of Puerto Rico, and the posses.
sions of the United States.

(6} The term “Secretary” means the Secre-
tary of Housing and Urban Development.

(7} The term “construction’” means erection
of new structures or rehabilitation, alteration,
conversion, or improvement of existing strue-
tures,

(8) The term “related facilitles” means (A)
new structures suitable for use by elderly or
handicapped families residing in the project
or in the area as cafeterias or dining halls,
community rooms or buildings, workshops,
adult day health facilitles, or other outpa-
tient health Facilities, or other essential serv-
ice facilitles, and (B) structures suitable for
the above uses provided by rehabilitation, al-
teration, conversion, or improvement of exist-
ing structures which are otherwise inad-
eguate for such uses,
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¢9) The term “housing for handicapped
familles” means housing and related facilities
to be occupled by handicapped familles who
?im primarily nonelderly handlcapped fami-

es.

(10) The term “nonelderly handicapped
families” means elderly or handicapped fami-
lies, the head of which {(and spouse, if any) is
less than 62 years of age at the time of initial
gwupancy of a project assisted under this sec-

on.

(e) Exception

Nothing in this section or in regulations pro-
mulgated under this section shall prevent s cor-
poration or consumer cooperative from obtaln-
ing a loan uhder this section for the provision
of housing and related facilities for elderly or
handicapped familles, notwithstanding the fact
that such corporation or cooperative has there-
tofore obtalned & commitment from the Feder-
al Housing Administration for mortgage insur-
ance under section 231 of the National Housing
Act [12 U.B.C. 1715v) with respect to the hous-
ing involved, if (1) such corporation or coopera-
tive 1s otherwise eligible for such loan under
this section, (2) such commitment was obtained
prior to June 30, 1981, and (3) the Secretary de-
termines that the financing of such housing
through a loan under this section rather than
through mortgage insurance under such section
231 [12 U.8.C, 1716v] is necessary or desirable
In order to aveid hardship for the elderly or
handicapped families who are the prospective
tenants of such housing, ‘

{f) Assurance by Secretary of applicable State and
local plans responding to Federal program re-
quirements for assisted housing and related fa-
cilities; submission of supportive services plan

(1) In carrying out the provisions of this sec-
tion, the Secretary shall seek fo assure, pursu-
ant to applicable regutations, that housing and
related facilitles assisted under this section will
be in appropriste support of, and supported by,
applicable State and local plans which respond
to Federal program requirements by providing
an assured range of necessary services for indi-
viduals occupying such housing (which services
may include, among others, health (Including
adult day healih services), continuing educa-
tion, welfare, informational, recreational,
homemaker, counseling, and referral services,
transportation where necessary to facilitate
access to social services, and services designed
to encourage and assist recipients to use the
services and facilities available to them), inelud-
ing plans approved by the Secretary of Health
and Human Services pursuant to section 133 of
the Mental Retardation Facilities and Commu-
nity Mental Heaith Center Construction Act of
1863 or pursuant to title 11X of the Older Amerl-
cans Act of 1965 [42 11.8.C. 3021 et seq.].

(2) Each applicant for a loan under this sec-
tion for housing and related facilitles shall
submit with the application a supportive serv-
ices plan describing—

(A) the category or categories of familles
such housing and facilities are intended to
serve;
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{B) the range of necessary services to be
lp;lrovided to the families oceupying such hous-
B
(C) the manner in which such services will
be provided to such families; and
(D) the extent of State and local funds
avallable to assist in the provision of such
services,
(g} Regulations; coordination of applications for
loang under this section and section 14371 of title
42; adjustment of assistance

In carrying out the provisions of this section’

and section 8 of the United States Housing Act
of 1937 142 U.LB.C. 1437f], the Secretary shall
issue and implement regulations, as soon as
practicable after QOctober 12, 1977, which shall
provide that the processing of any application
for a loan for a project under this section and
the processing of any application for assistance
.under such section 8 [42 U.8.C. 1437f) with re-
gspect to housing units in the same such profect
shall be coordinated in an economical and effj-
cient manner. At the time of settlement on per-
menent financing with respect to a project
under this section, the Secretary shall make an
appropriate adjustment in the amount of any
assistance t0 be provided under a contract for
annual contributions pursuant to section 8 of
the United States Housing Act of 1937 in order
to reflect fully any difference between the in-
terest rate which will actuaily be charged in
connection with such permanent financing and
the interest rate which was in effect at the time
of the reservation of assistance in connection
with the project,

(h) Loans for development costs for housing for
handicapped families; standards for allocating
funds and processing applieations for loans and
nasistance payments; annual contracts with hous-
ing owners for assistance payments

<1) Of the amounts made available in appro-
priation Acts for loans under subseciion
(a)(4XC) of this section for any fiscal year com-
mencing after September 30, 1987, not less than
15 percent shall be available for loans for the
development costs of housing for handicapped
families, If the amount required for any such
fiscal year for wapprovable applications for
loan ? under this subsection is less than the
amount available under thus paragraph, the bal-
ance shall be made available for loans under
other provisions of this section.

(2) The Secretary shall take such actions as
may be necessary to ensure that—

(A) funds made available under this subsec-
tion will be uged to support & variety of meth-
ods of meeting the needs primarily of nonel-
derly handicapped families by providing a va-
riety of housing options, ranging from small
gmupdhomes to independent living complex-
€8, an

(B) housing for handicapped families assist-
ed under this subsection will provide families
occupying units in such housing with an as-
sured range of services specified In subsection
(£} of this section, will provide such families
with opportunities for optimal independent

3 80 In original. Probhably should be “lgans".
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Hving and participation In normat daily activi-

ties, and will facilitate access by such families

to the community at large and to suitable em-

g}gyment opportunities within such commu-
¥.

(3XA) In aflocating funds under this subsec-
tion, and In processing applications for loans
under this sectlon and assistance payments
under paragraph (4}, the Secretary shall adopt
such distinet standards and procedures as the
Secretary determines appropriate due to differ-
ences hetween housing for handicapped fami-
les and other housing assisted under this sec-
tion. In adopting such standards, the Secretary
shall ensure adequate participation by repre-
sentatives of the disability community through
the provisions available under the Federal Ad-
visory Committee Act,

(B) The Secretary may, on a demonstration
basis, determine the feasibility and desirability
of reducing processing time and costs for hous-
ing for handicapped families by limiting project
design to a small number of prototype designs.
Any such demonstration shall be limited to the
3-year period following February 5, 1988, may
eniy involve projects whose sponsors consent to
participation in such demonstration, and shall
be described in a report submitted by the Secre-
tary to the Congress foilowing completion of
such demonstration,

(4)XA) The Secretary shall, to the extent ap-
proved in appropriation Acts, enter into con-
tracts with owners of housing for handicapped
families receiving loans under, or meeting the
requirements of, this section to make monthly
payments to cover any part of the costs attrib-
uted o units occupied (or, as approved by the
Secretary, held for occupancy) by lower inecome
families that is not met from project income.
The annual contract amount for any project
shall not exceed the sum of the initial annual
project rentals for ail units and any initial utili-
ty allowances for such units, as approved by the
Secretary. Any contract amounts not used by &
project in any year shall remain available to
the project until the expiration of the contract.
The term of a contract entered into under this
subparagraph shall be 240 months, The annual
contract amount may be adjusted by the Secre-
tary if the sum of the project income and the
amount of mssistance payments available under
this subparagraph are inadequate to provide
for reasonable project costs. In the case of an
intermediate care facility in which there reside
families assisted under title XIX of the Social
Security Act [42 U.S.C. 1396 et seq.]l, project
income under this subparagraph shall Include
the same amount as if such families were being
assisted under title XVI of the Socigl Security
Act [42 U.B,C, 1381 et seq.].

(B) The Secretary shall approve initial
project rentals for any project assisted under
this subsection based on the determination of
the Secretary of the total actual necessary and
reasonable costs of developing and operating
the project, excluding the costs of the assured
range of services under subsection (f) of this
section, taking into consideration the need to
contain costs to the extent practicable and con-
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sistent with the purposes of the project and
this section.

{C) The Secretary shall require that, during
the term of each contract entered into under
gubparagraph (A), &ll units In a project assisted
under this subsection shall be made avallable
for occupancy by lower income families, as such
term Is defined in section 3(bX2) of the United
States Housing Act of 1937 {42 US.C.
1437a(b)X2)]. The rent payment required of a
lower income family shall be determined.in ac-
cordance with section 3{a) of such Act {42
V.8.C. 1437a(a)], except that the gross income
of a family occupying an {ntermediate care fa-
cility assisted under title XIX of the Social Se-
curity Act (42 U.S.C. 13986 et 5eq.] shall be the
same amount as if the family were belng assist-
ed under title XVI of the Social .Security Act
[42 U.8.C. 1381 et seq.].

{D) The.Secretary shall coordinate the proc-
essing of an application for a loan for housing
for handicapped families under this section and
the processing of an application for assistance
payments under this paragraph for such hous-

(i) Efficlency units; escrow accounts; per unit cost
limitations

{1) Unless otherwise requested by the spon-
sor, & maximum of 25 per centum of the units
in & project financed under this section may be
efficiency units, subject to a determination by
the Secretary that such units are appropriate
for the elderly or handicapped population re-
-siding in the vicinity of such project or to be
served by such project.

{2} The Secretary may require a sponsor of a
housing project financed with a 10an under this
section to deposit an amount not to exceed
$10,000 in a special escrow account to assure
the commitment and long-term management
capabilities of such-sponsor.

(3) In establishing per unit cost limitations
for purposes of this section, the Secretary shall
take inte account design features necessary to
meet the needs of elderly and handicapped resi-
dents, and such limitations shall reflect the
cost of providing such features. The Secretary
shall adjust the per unit cost limitations in
effect on January 1, 1983, not less than once
annuglly to refiect changes In the general level
of construction costs.

() Prepayment of loans; conditions; sale of ruort-
gages

(1) The Secretary may not approve the pre-
payment of any loan made under this section,
or transfer such loan, uniess such prepayment
or transfer 1s made as part of a transaction that
will engure that the project involved will con-
tinue to operate until the original maturity
date of such loan in & manner that will provide
rental housing for the elderly and handicapped
on terms at least as advantageous to existing
and future tenants as the terms required by the
original loan agreement entered into under this
section and any other loan agreements entered
into under other provisions of iaw,

(2) The Secretary may not sell any mortgage
held by the Secretary as security for a loan
meade under this section.
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(k) Selection of projects for loans; special design fea-
tures and congregate space; site group hontes and
independent lving facilitles

(1) In the process of selecting projects for
loans under this section, the Secretary shall
assure the inciusion of special design features
and congregate space if necessary to meet the
.zpec;i:l needs of elderly and handicapped rest-

ents,

{2) The Secretary shall encourage the provi-
sfon of small and scattered site group homes
and Independent lving facilities for noneiderly
handicapped persons and families.

{2) Basia for selection of contractors

The basis for selection of a contractor to be
employed In the development or construction
of a project assisted under this section shall be
determined by the project sponsor or borrower
if the deveiopment cost of the project is less
than $2,000,000, if the project rentals will be
less than 110 per centum of the falr market
rent applicable to projects financed under this
section, or if the sponsor of the project is a
lahor organization. The Secretary shall not
impore different requirements or standards
with respect to construction change orders, in-
creases in loan amount to cover change orders,
errors in plans and -specifications, and use of
contingency fur:ds, because of the method of
contractor selection used by the sponsor or bor-
rower,

(m) Independent funding by aponsor for amenities

Nothing in this section authorizes the Secre-
tary to prohibit any sponsor from voluntarily
providing funds.from other sources for amen-
ities and other features of appropriate design
and construction suftable for inclusion in such
project if the cost of such amenities is (1) not
financed with the loan, and (2) not taken into
account in determining the amount of Federal
subsidy or of the rent contribution of tenants.

{n) Appeal of cancellation of loan authority

The Secretary shall notify the project spon-
sor not less than 30 days prior to canceling any
loan authority provided under this section.
During the 30-day period following the receipt
of a notice under paragraph (1),* a sponsor may
appesal the proposed cancellation of loan au-
thority. Such appeal, including review by the
Secretary, shall be completed not later than 45
days after the appeal is flled.

(Pub. L. 86-372, title II, § 202, Sept. 23, 1859, 73
Stat. 667; Pub. L. 87-70, title 11, § 201, June 30,
1961, 75 Stat. 162; Pub. L. 87-723, § 3, Sept. 28,
1962, 76 Stat. 670; Pub. 1.. 88-158, Qct. 24, 1963,
77 Stat. 278, Pub. L. B8-560, title II, §§ 201,
203(a)(2), Sept. 2, 1084, 78 Stat. 783; Pub. L.
89-117, title I, § 105(a), (bX1), formerly § 105,
Aug. 10, 1965, 79 Stat, 457, renumbered Pub. L.
§9-754, title X, § 1001(1), (2), Nov. 3, 1966, 80
Stat. 1284; Pub. L. 90-19, § 16(a), May 25, 1967,
81 Stat. 25: Pub. L. 90-448, title XVII, § 17086,
Aug. 1, 1968, 82 Stat. 605; Pub. L. 91-152, title
II, § 218, Dec. 24, 1968, 83 Stat. 390; Pub. L.
93-383, title IL, § 210(a)-(f), Aug. 22, 1974, 88

4 8o in original. Probably should be “this subsection,”.
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Stat. 669-671; Pub. L. 84-375, § 11, Aug. 3, 1976,
90 Stat. 1074; Pub, L. §5-128, title II, § 202, Oct.
12, 1677, 91 Stat. 1120; Pub. L. 85-55Y, title II,
§205, Oct. 31, 1998, 82 Stat. 2080; Pub. L.
96-153, title III, § 308(a)-(d), Dec. 21, 1978, 03
Stat. 1112, 1113; Pub. L. §6-388, title III, § 318,
QOct. 8, 1980, 94 Stat. 1646; Pub. L. 87-35, title
I, §336, Aug. 13, 1081, 05 Stat. 414; Pub, L.
bB-181, title II, §223(aX1), (b)><(e), Nov. 30,
1683, 97 Stat. 1189, 1160; Pub, 1. 08-479, title I,
§ 1020, title IL, §§ 201¢e), 203(h), Oct. 17, 1884,
98 Stat. 2222, 2228, 2230; Pub. L. 100-242, title I,
§8 161(a)-(cX1), (d)-(f), 182(b), (e), 170(g), Feb.
5, 1988, 101 Stat. 1855-185%, 1850, 1867.)

REVERENCEY 1IN TEXT

The United States Housing Act of 1837, referred to
in subsec. (a)2), is act Sepf. 1, 1937, ch. 896, as revised
generally by Pub. L. 93-383, title II, Aug. 22, 1974, 88
Stat. 663, which is classified generally to chapter 8
(§ 1437 et seq.) of Title 42, The Public Health and Wel-
fare. For complete classification of thiz Act to the

.Code, see Short Title note set cut under section 1437
of Title 42 and Tables.

Section 402 of the Housing Act of 1960 (12 U.S.C,
1749al, referred to in subsec. {b), was repealed by Pub,
L. 99498, title VII, § 702, Oct. 17, 1888, 100 Stat, 1545,
Previously subsee. (e)(2) of section 402 had been re-
pealed and subsee. (cX3) had been redesignated (eX2)
by Pub. L. 98-479, title II, § 201¢d)(1), Oct, 17, 1084, 88
Stat, 2228,

Such Act, referred to In subsec. (c)(2), means act
June 27, 1834, ch. 347, 48 Stat. 1246, rs amended,
known es the National Housing Act, which 1s classified
principally to this chapter (§ 1701 et seq.). For com.
plete classification of this Act to the Code, see section
1701 of this Tiile and Tables.

The Act of March 3, 1831, as amended (the Davis-
Bacon Act), referred to in subseo. (¢X3), {3 act Mar., 3,
1831, ch. 411, 46 Stat. 1404, as amended, which is clas-
sified generally to sections 2784 to 276a-5 of Title 40,
Public Buildings, Property, and Works. For compiete
classtfication of this Act to the Code, see Short Title
note s¢t out under seetlon 276a of Title 40 and Tables.

Section 133 of the Mental Retardation Facllifles and
Community Mental Health Center Conatruction Act
of 1983, referred to in subsec. (£X(1), related to State
plans and was classified to section 6063 of Title 42,
The Public Health and Weifare, prior to & general re-
vision of that Act by Pub. L. 98-527, § 2, Oct. 19, 1984,
08 Stat. 2662, See section 8022 of Title 42.

The Older Americans Act of 1965, referred to In
subsec. (f)(1), 15 Pub. L. 88-73, July 14, 15865, 78 Stat.
218, as amended. Title III of the Older Americans Act
of 1966 is classified generally to subchapter 11X (§ 3021
et 8eq.) of chapter 35 of Title 43. For complete clnasifi-
cation of this Act to the Code, see Short Title note set
out under section 3001 of Title 42 and Tabies.

The Federal Advisory Committee Act, referred to In
subsec. (M)(3XA), is Pub, I, 92-483, Oct, 8, i072, 86
Stat. 770, as amended, which Is set out in the Appen-
dix to Title 5, Government Organization and Employ-

ees,

The Social Security Act, referred to in subsec,
{h)X4)A), (C), in act Aug. 14, 1935, ch, 531, 49 Siat. 620,
as amended. Titles XVI and XIX of the Social Securi-
ty Act are classified generally to subchapters XVI
(§ 1381 et seq.) and XIX (§ 1306 et seq.), respectively,
of chapter T of Title 42, The Public Health and Wel-
fare, For complete classification of this Act to the
Code, see section 1305 of Title 42 and Tables,

CODIFICATION

Section was enacted as part of the Housing Act of
1859, and not as part of the National Housing Aect
which comprises this chapter.
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AMENDMENTS

1888—8uhsec, (aX3), Pub. L. 100-242, § 181(cX1), des-
ignated existing provislons as subpar. (A), subsatituted
“taking into consideration the average yield, during
the 3-month period immediately preceding the fiscal
year in which the loan Is made, on the most recently
1ssued 30-year marketable obligations of the United
States” for “of the Treasury taking into consideration
the average Interest rate on ail Interest bearing obliga-
tions of the United States then forming a part of the
public debt, computed at the end of the fiscal year
nexi preceding the date on which the loan is made”,
and added subpar, (B),

Subsec. (aX4XBX1). Pub, 1. 100-242, § 181(a), Insert-
ed provislons relating to such sums as may be ap-
proved for fiscal years 1988 and 1989, and substituted
“Octaber 1, 1083, to such sum* for “October 1, 1083,
and to such yum®*,

Pub. 1. 100-242, § 161(d), substituted “Such notes or
other obligations shall bear Interest at a rate deter-
mined by the Secretary of the Treasury taking into
consideration the average yleld, during the 3-month
period Immediately preceding the fisecal year in which
the loan i3 made, on the most recently issued 30-year
marketable obligations of the United States.”” for
“Such notes or other obligations shall bear interest at
6 rate determined by the Secretary of the Treasury,
taking into considerntion the average interest rate on
all interest bearing cbligations of the United States
then forming & part of the public debt, computed at
the end of the fiscal year next preceding the date on
which the loan is made.”

Subsec. (AN4XC), Pub, L. 100-242, § 161(D), inserted
provisions relatihg to loan authority for fiscal years
1888 and 1089,

8Sm:sm:. {a)X8), Pub, L. 100-242, §161(f), added par.
(8).

Bubsec. {(eX3), Pub. L. 100-242, § 162(hX3), inseried
reference to construction designed for dwelling use by
12 or more elderly or handicapped famities.

Subsec. (d)(4). Pub. L. 100-242, § 170{g)(1), substitut-
ed reference to a handieapped person if such person
has 8 developmental disability as defined In sectlon
8001(T) of title 42, for reference to a handicapped
person if such person is a developmentally disabled in-
dividual as defined in section 102(5) of the Develop-
mental Disabllities Services and Facllities Construe-
tion Amendments of 1850.

Subsec, (dX8), (10). Pub, L. 100-242, §182(b)2),
added pars, (#), (10).

Subses, (£). Pub, L. 100-242, § 162(c), designated ex-
isting provisiona as par, (I) and added par, (2).

Pub. L. 100-242, §170(g)2), substituted “section
133" tor “section 134",

Subsec. (h). Pub, L. 100-242, £182(b)1), amended
subsec. (h} generally, changing structure of subsection
from one consisting of introductory provigions and two
numbered paragraphs to one conslsting of four num-
hered paragraphs.

Subsee, (). Pub, L. 100-242, § 170(g)(3), substituted
“different” for “difference”.

) ?ubsec. (n). Pub. L. 100-242, § 181(e), added subsec.
n.

1984—Subsec. (aX4)B){). Pub, L, 08-479, § 203(h),
substituted “chapter 31 of title 31" for “the Second
Liberty Bond Act” and “such chapter” for “thaf Act”.

Pub, L. 98-470, § 102(cX1), substituted “Qctober 1,
1984" for “October 1, 1685".

Subsec. (f). Pub. L. 98-479, §201(e), substituted
“Health and Human Services” for “Health, Education,
and Weifare".

Subsec. (hX1). Pub. L. 98-470, § 102(cX2XA), insert-
ed “and” &t end.

Subsec, (hX2). Pub. L. 98-479, § 102(c)(2XB), substi-
tuted a period for “; and” at end.

Subsec. (1). Pub. L. #8-470, § 102(cX3), inserted ““The
Secretary shall not impose difference requirements or
standards with respect to construction change orders,
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Increases In loan amount to cover change orders,
errors in plans and specifications, and use of contin-
gency funds, because of the method of contractor se-
lectlon used by the sponsor or borrower.”
1983--8ubsec. {aX3). Pub, L. $8-181, §223(a)1), in-
serted *, except that such interest rate plus such al-
lowance shall not exceed 9.25 per centum per annum",

Subsee. (a}4XBX{1). Pub. L. 98-181, § 223(b), struck
out “and"” aefter "1880" and Inserted ~, to
. $6,400,000,000 on October 1, 1983, and to such sum as

ma.bee approved in an appropriation Act on Qctober
1, 19856,".

Subsec. (aX4XC). Pub, I, 98-181, § 223(e), substitut-
ed “$666,400,000" and “1884” for “$850,848,000" and
**1982", respectively.

Subsec. (h). Pub. L. 98-18), £ 223(d)X1), (2), In provi-
slons preceding par. (1), substituted 1883 for *1978",
and inserted *, and persons described in subpara-
graphs (B) and (C} of subsection (d)X4) of this section
who have been released from residential health treat-
ment faciilties”,

Subsec. (hX1), Pub. L. 98-181, § 223(dX3), (b), substi-
tuted “persons described in the first sentence of this
subsection’ for “handicapped persons', and struck out
“and” at end.

Subsec. (h)}(2). Pub. L. 98-181, § 223(d)(4), (8), substi.
tuted “‘persons described In the first sentence of this
subsection who are” for “handicapped persons”, and
substituted “such community; and” for “such commu-
nity”.

Subsecs. (1) to (m). Pub. L, 98-18}, § 223(e), added
subsecs. (1) to (m).

1981—Subsec. (aX4XC), Pub. L. 87-35 nserted provi-
stons relating to fiscal year 1882,

1980—Subsec. (dX33. Pub. L. 86-399 inserted last sen-
tence relating to housing to meet the needs of handi-
capped (primarily nonelderly) persons.

1879—Subsec. (a)}4XBXi). Pub,. L. 96-153, §306(n),
provided for increase of notes or other obligations to
$3,827,500,000 on October 1, 19%9, to $4,777,600,000 on
October 1, 1980, and to $5,752,500,000 on QOctober 1,
1881.

Subsec. (a)6), (7). Pub. L. 86-153, § 306(b), ndded
pars. (8) and (7).

Subsec, (AX8XA) Pub. L. 96-153, § 308(c)1), substi-
tuted “adult day health Iacilities, or other” for “or In-
firmaries or other Inpatient or”.

Subsee. (2. Pub, L. 986-153, § 308(c)(2), {nserted refer-
ence to adult day health services.

Subseo. {(g). Pub. L. 56-153, § 306(d), inserted provi-
sions that at the time of settlement on permanent fi-
nancing, the Secretary make appropriate sdjustment
in the amount of assistance to be provided under a
contract for annual contributions pursuant to section
8 of the United States Housing Act of 1937 reflecting
the difference between interest rate which will actusl-
1y be charged in connectlon with such permanent fl-
nancing and the Interest rate which was in effect at
the time of the reservation of assistance in connection
with the project.

1978—Subsec. (aX4XC). Pub. L. 985-557, §206(b),
struck out “in any fiscal year” after '“The aggregate
Ioans made under this section”, and “for such year™
after “lending authority established”.

Subsec. (dX2). Pub. L, 95-557, § 208(d), designated
provizions beginning “ne part of” as par. (A), substl-
tuted “member, founder, contributor, or Individual”
for “private sharcholder, contributor, or individual, if
such institution or foundation is approved by the Sec-
retary as to financial responsibility”, and added pars.
{B) and (C),

Subsec. {d}3). Pub, L. 95-557, § 205(¢), inzerted “the
coat of movables necessary to the basic operation of
the project as determined by the Secretary,” after “re-
lated facilities'.

Bubsee. (h). Pub. L. 95-557, & 205(a), added subsec.
{h).

1977—Subsec. (dX3). Pub. L. 85-128, § 202(a), provid-
¢d for determination of ‘‘development cost” without
regard to mortgage limits appliceble to housing
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projects subject to mortgages insured under section
1716v of this title,

Subsec, (g). Pub. L. 95-128, § 202(b), added subsec.
{(g)

1876—Subsec, (aX3), Pub. L. 84-375, § 11(eX1), sub-
stituted “average interest rate on all interest bearing
obligatlons of the United States then forming a part
of the publle debt, computed at the end of the fiscal
year next preceding the date on which the loan is
made"” for “current average market yleld on outstand-
ing marketable obligations of the United States with
remaining periods to maturity comparable to the aver-
age maturities of such loans”,

Subsee, (X4UBUD. Pub, L. 94-375, §11{n), {cX).
subastituted ~$1,475,000,000, which amount ghsll be in-
creased to $2,387,600,000 on October 1, 1877, and to
$3.300,000,000 on October 1, 1978" for “$860,000,000"
and "the sverage interest rate on all interest bearing
obligations of the United States then forming a part
of the public debt, computed at the end of the fiscal
year next preceding the date on which the loan is
mage” for “the current average market yield on out-
standing marketable obligations of the United States
of comparable maturities during the month preceding
the 1ssuance of the notes or other obligations”, and in-
serted provislon restricting the amount of notes or ob-
ligations issued to the Secretary of the Treasury to
not more than $800,000,000.

Subsec. {(dX4). Pub, L. 94-375, §11(b), included In
definition of “elderly or hendlcapped families” two or
more elderly or handicapped persons living together,
one such person and another providing care for the
first, or a surviving member of the family who was
living In the unit at the time another member died,

1974—Subsec. (aX3). Pub, L. §3-383, § 210(8), substi-
tuted provigions suthorizing the Secretary of the
Treasury to determine the Interest rate, for provisions
authorizing the Secretary of Housing and Urban De-
velopment to determine the interest rate,

Subsec. (aX4). Pub. L. 93-383, § 210(d), redesignated

existing provision as subsee. (a)}(4XA), inserted v, and
the proceeds from notes or other obligations issued
under subparagraph (B),” after “*Amocunts so appropri-
ated”, and added subsec. (aX4)XB), (C)
(E?ubaec. (a)5) Pub. L. 93-383, §210(e), added par.
Subsec. {(d)4). Pub, L. 93-383, § 210(h), substituted
*an impairment” for “a phyalcal impairment™ and In-
serted provisions relating to developmentally disabled
individuals.

Subsec. (dX8). Fub. L. 93-383, § 210(1), Inserted “re-
siding in the project or in the area™ after "famllies”.

Subsee, (1), Pub, L. 93-383, § 210(c), added subsec. (1).

1968—Subsec. (a)(4). Pub. 1. $1-152 increased by
$150,000,000 on July 1, 1869 the amount authorized to
be sppropriated for the purposes of this section.

1988—Subsec. (aX1). Pub. L. 90-448, § 1706(1), Bnu-
thorized assistance to limited profit sponsors.

Subsec. (aX2). Pub. L. 90-448, § 1708(2), authorized
loans to any limited profit sponsor approved by the
Secretary.

Subsec, (aX3), Pub. L. 80-448, § 1706(3), limited the
amount of the loan to not more 80 per centum of
the development cost in the case of other than a cor-
poration, consumer cooperative, or public body or
agency.

1987—Pub. L. 90-19, § 18(a)}1l), substituted “Secre-
tary” for “‘Administrator” wherever appearing in sub-
sees. (aX2) to (4), (b), (cX2), (3), (dX2), (1), and {(e) of
this section.

Subsec, (cX2). Pub. L. 80-19, § 16(aX2), struck out at
end “, except that for purposes of this subgection the
Administrator shall perform the functions vested in
the Commissioner by such section 513",

Subgec. (dX8). Pub. L. 90-19, § 16(aX3), substituted
definition of “Seccratary” meaning the Secretary of
Housing and Urban Development for “Administrator
zeanlng the Housing and Home Finance Administra-

T.
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1965-~Subsec. (aX3). Pub. L. 89-117, § 105(bX1), sub-
stituted “the lower of (A) 3 per centum per anhum,
’ or" for “the higher of (A) 2% per centum per annum,

Subsec (a}4), Pub. L. 89-117, § 108(a), Increased
smount authorized to be appropristed from
$350,000,000 to $500,000,000.

1984—Subsec. (aXl), (2). Pub. L. 88-560,
§ 203(n)(2)XA), substituted “eideriy or handicapped
families” for “eiderly families and elderly ns".

Subsec. (a)}4). Pub. L. B88-580, j201, Increased
amount authorized to be appropriated from
$275,000,000 to $350,000,000.

Bubsec. (d)(1), Pub. L. §8-580, § 203(a)2XB), includ-
ed In definition of “housing” structures suitable for
dwelling use by handicapped families, designated ex-
isting provisions as subpar. (A}, and added subpar. (B).

Subsec, (d)(4). Pub. L. 88-5680, § 203(aX2)( ), aubsti-
tuted definitions of “elderly or handicapped families”
and when “a person shall be considered handieapped”
for former provisions defining “elderly familles” as
“families the head of which (or his spouse) i sixty-
two years of age or over” and “elderly persons” as
“nersons who are gixty-two years of age or over’.

Subsec, (d)(7). Pub. L. 88-580, § 203(aX2XD), rede-
fined “congtruction” te include rehabilitation, alter-
atlon, conversion, or improvement of existing struc-
tures.

Bubsec. (d}8). Pub, L. B8-560, § 203 (aX2)E), rede-
fined “existing facllities” by deslgnating existing pro-
vislons as ci. (A), inserting in cl. (A} “by elderly or
handicapped families” and “workshops”, and adding
¢l (B).

Subsec. (e). Pub, L. B8-580, § 203(aX2)(A), substitut-
ed “elderiy or handicapped familles” for "elderly fami-
iles and elderly persons” in two places.

1963—Subsec. (aX4). Pub. L. 83-158 Increased
amount authorized to be appropriated from
$226,000,000 to $276,000,000.

1982—Subsec. (aX4), Pub. L. 87-723, § 3(a), Increased
amount sauthorized to be appropriated from
$126,000,000 to $225,000,000, '

Subsgee. {d)(1). Pub. L. 87-723, § 3(bX1), redesignated
subsee, (A} 1XA) as entire subsec. (d)X1) and struck out
subsec, (dX1XB)} which Included in definition of
“housing” dwelling facilities provided by rehabilita-
tion, alteration, conversion, or improvement of exist-
ing structures which were otherwise inadequate for
proposed dwellings used by elderly families and per-

SOME.
Subsec, (d)7). Pub. L, 87-723, §3(bX2), struck out
“ or rehabilitation, alteration, conversion, or improve-
ment of existing structures” after “new structures”.
Subsec. (d)(8). Pub, L. 87-723, § 3(hX3), redesignated
subsec. (AX8XA) as entire subsee. {d)B) and struck out
subsec. (AX8)B) which mcluded in definition of “re-
lated facllities” structures sultable for essentisl service
facilities provided by rehabilitation, slteration, conver-
slon, or improvement of existing structures which
were otherwise inadequate for essentinl service facili-

ties

1961—Subsec. (a)(1). Pub. L. B87-70, §201¢a)1), au-
thorized assistance for consumer cooperatives and
public hodies and agencies.

Subsec. (a)X2). Pub. L. 87-70, § 201(aX2), authorized
loans to consumer cooperatives and to pubife bodies or
agencies, and prohibited loans to public bodies or
agencies unless they certify that they are not receiv-
ing financial assistance exciusively pursuant to the
United States Housing Act of 1937.

Subsee. (aX3), Pub. L. 87-T0, § 201(s)(3), (b), substi-
tuted “loan under this section” for “loan to a corpora-
tion under this section”, and “may be In an amount
not exceeding the total development cost” for “may be
in an amount not exceeding 28 per centum of the total
development cost”.

Subsec. (aX4). Pub. L. 87-70, §20lic), Increased
amount authorized to0 be appropriated from
450,000,000 to $125,000,000, and sefruck out provisions
which limited the amount outstanding at any one time
for related facllities to not more than $5,000,000,
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Bubsec, (c)(3). Pub, L. 87-70, § 201{aX4), substituted
“credited to the corporation, cooperstive, ot public
body or agency undertaking” for “oredited to the cor-
poration undertaking”.

Subsgee. (¢). Pub. L. 87-70, § 201(d), added subsec. (e).

Errective DATE oF 1088 AMENDMENT

Section 162(1) of Pub, X, 100-242 provided that:

“(1} Except as otherwlse provided in this section, the
provisions of, and amendments mede by, this section
[amending this section and enacting and repealing
provisions set out az notes below] shall not apply with
respect to projects with loans or loan reservations
made under section 202 of the Housing Act of 1959
[this section) before the implementation date under
subsection (e) [section 182(e) of Pub, L, 100-242 set
out below).

*(2) Notwithstanding paragraph (1), the Secretary
shall appiy the provisions of, and amendments made
by, this section to any project If needed to facilitate
the development of such project in a timely manner.”

EFFECTIVE AND TERMINATION DATES or 1983
AMENDMENT

Bectlon 223(aX2) of Pub. L. 98-181, as amended by
Fub, L. $8-120, § B(b), Oct. 8, 1985, 99 Stat, 504; Pub. L.
99-168, §5(b), Nov. 15, 1985, 29 Stat. BiT; Pub. L.
§9-219, §5(b}, Dec, 28, 1985, 99 Stat. 1732; Pub. L.
$9-247, §5(b), Mar, 27, 1886100 Stat. 76, Pub. L.
99-272, title IIT, § 301i(b), Apr. T, 1986, 1006 Stat, 105;
Pub, L, #9-289, § 1(b), May 2, 1986, 160 Stat. 412; Pub,
L. 88-345, § 1, June 24, 1586, 100 Stat. 673; Pub, L.
99-430, Sept. 30, 1986, 100 Stat. #86; Pub, L. 100-122,
§ 1, Bept. 30, 1987, 101 Stst. 763; Pub. L. 100-154, Nov.
5, 1887, 101 Stat. 890; Pub. L. 100-170, Nov. 17, 1987,
101 Stat. 914; Pub. L. 100-178, Dec. 3, 1987, 101 Stat.
1018; Pub. L. 100-200, Dec. 21, 1987, 101 Stat. 1327,
which provided that the amendment made by para-
graph (1), amending subsec, (aX3) of this section, shall
apply only with respect to ioan agreements entered
Into after September 30, 1982, and not later than
March 15, 1888, was repesled by Pub, L. 100-242, title
I, § 181(c)(2), Feb. §, 1088, 101 Stat. 1856,

ErrecTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 87-35 effective Oct. 1, 1981,
sea section 371 of Pub. L. 87-36, set out &s an Effective
Date note under section 3701 of this title.

ErFrECTIVE DATE OF 1866 AMENDMENT

Section 105(b)(2) of Pub. L. 88-117, as added by Pub.
L. 89-754, title X, § 1001(3), Nov. 3, 1966, 80 Stat. 1284,
provided that: “The Interest rate provided by the
amendment mede in paragraph {1) [to subsec. (a)(3) of
this section] shall be appiicable (A) with respect to
any ican made on or after August 10, 1965, and (B)
with respect to-any loan made prior to such date if
conatruction of the housing or related fscilities to be
assisted by such loan was not commenced prior to such
date, and not completed prior to the filing of an appli-
cation for the benefits of such interest rate.”

. EFFECTIVE DATE OF 1962 AMENDMENT

Bection 3{b) of Pub. L..87-723 provided In part that
the amendments of subsec. {d)(1), (T}, (8) of this sec-
tion by Pub, L. 87-723 shall be effective with respect
to applications for loans made under this section after

" Sept, 28, 1962,

FINDINGS AND PURPOSE OF 1988 AMENDMENT

Section 162(a) of Pub. L. 100-242 provided that:
(1) The Congress finds that—

“(A) housing for nonejderiy handicapped families
is assisted under section 202 of the Housing Act of
1859 [12 U.8.C. 1701q) and section 8 of the Unlted
States Housing Act of 1937 [42 US.C. 14371);
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“¢8) the housing programs under such sections are
designed and implemented primarily to assist rental
housing for elderly and nonelderly families and are
often Inappropriste for dealing with the speclalized
needs of the physically impaired, the developmental-
1y disabled, and the chronically mentally ilI;

“(C) the development of housing for nomelderly
handicapped families under such programs is often
more expensive than necessary, thereby reducing
the number of such famiifes that can be assisted
with avalisble funds;

“(D) the program under section 202 of the Housing
Act of 1059 can continue to provide direct loans to fi-
nance group residences and independent apartments
for nonelderly handicapped families, but can be
made more efficlent and less costly by the adoption

. of standards and procedures applicable only to hous-

ing for such families; .

“(E) the cost contalnment policies currently being
implemented in the development of small group
homes (i) do not adequately reflect the necessity for
bullding designs to meet the needs of the deslgnated
residents; and (H) do not recognize necessary State
and local standards for the operation of such homes;

*(F) the use of the program under section 8 of the
United States Housing Act of 1837 to assist rentals
for housing for nonelderly handicapped familles is
time consuming and unnecessarily costly and, in
some aress of the Nation, prevents the development
of such housing;

“(@) the nse of the program under section 8 of the
United States Housing Act of 1837 to assist rentals
for -housing for nonelderly handicapped familles
should be repleced by a more appropriate subsidy
mec M

“{H} both elderly and handicapped housing
projects assisted under sectlon 202 of the Housing
Act of 105¢ will benefit from an incrensed emphasis
on supportive services and a greater use of State and
local funds; and

“¢I} an improved program for nonelderly handi-
capped families will assist In providing ghelter and
supportive services for mentslly 111 persons who
might otherwise be homeless.

“{2) The purpose of this section iz t¢ improve the
direct Joan program under section 202 of the Housing
Act of 1958 to_ensure that such program meetg the
special housing-and related needs of nonelderly handi-
capped families.”

TERMINATION OF SECTIOR 8 ASSISTANCE

Section 162(d) of Pub. L. 100-242 provided that: “On
and after the first date that samounts approved In an
appropriation Act for any fiscal year become available
for contracts under section 202(hX4)XA) of the Hous-
ing Act of 1059 [12 U.8.C. 1701q(h ¥4)(A)), as amended
by subsection (b} of this section, no project for handi-
capped (Drimarily nonelderly) families approved for
such fiscal year pursuant to section 202 of such Act
shall be provided assistance payments under section 8
of the United States Housing Act of 1837 [42 U.8.C,
14371}, excapt pursuant to a reservation for a contraot
to make such assistance payments that was made
before the first date that amounts for contracts under
such section 202(h)X4)(A) became available,*

IMPLEMENTATION OF 1888 AMENDMENT

Sectlon 162(e) of Pub, 1, 100-242 provided that: “Not
iater than the expiration of the 120-day period follow-
Ing the date of the enactment of this Act [Feb, 5,
10881, the Becretary of Housing and Urban Develop-
ment shall, to the extent amounts are gpproved in an
appropriation Act for use under section 202(hX4)(A)
of the Housing Act of 1959 {12 U.8.C. 1701g(hX4XA)]
for fiscal year 1983, publish in the Federal Register &
notice of fund avaflabillty to implement the provisions
of, and amendments made by, this section [amendmg
this section and enacting and repealing provisions set
out abovel. The Secretary shall Issue such rules as
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msay be necessary to carry out such provisions and
amendments for fiscal year 1889 and thereafter.”

HovsiNeg FOR THE ELDERLY OR HANDICAPPED FuNp

Pub. 1. 100-404, title I, § 101, Aug. 18, 1988, 102 Stat.
1016, provided: “That, noiwithstanding sectlon
202(a)(3) of the Housing Act of 1859 [12 U.S.C.
1701q(n)(3)), loans made In fiscal year 1889 shall bear
an interest rate which does not exceed 9.25 per
centum, including the allowance adequate in the judg-
ment of the Secretary to cover administrative costs
and probable losses under the program.”

Stmilar provisions were contained in the following
prior appropriation acts:

Pub. L. 100-202, § 10107 {title I, § 1011, Dec. 22, 1887,
101 Stat. 1329-187, 1320-180.

Pub, L. 09-500, § 101{g) [H.R. 5313, title I, § 1011,
Oct, 18, 1086, 100 Stat. 1783-242, and Pub. L. 99-5081,
§ 101(g), Cct. 30, 1086, 100 Stat. 3341-243,
91ll’ub. L. 98-160, title I, § 101, Nov, 25, 1985, 09 Stat.
uli'gb. L. 98-371, title I, § 101, July 18, 1984, 98 Staf.

Puly, L. 98-45, title I, § 101, as added Pub. L. 98-181,
title I, Nov. 30, 1883, 07 Stat. 1153.

REPORTS RESPECTING ELDERLY AND HANDICAPPED
HousmG PROGRAMS IN RURAL ARrEAs, ETC.

Section 306(e), (f) of Pab, L. 96-153 provided that
not later than six months after Dec, 21, 1979, the Sec-
retary of Housing and Urban Development shall
report to Congress on the housing needs of the elderly
angd handicapped in rural areas and recommend to

‘Congress on means to reduce the costs of the program

carrled out under section 1701q of this title.

FEASIBILITY AND MAREETABILITY OF PROJECTS: ASSIST-
ANCE ¥OR PROJECTS SERVICING LOW- AND MODERATE-
INcomE FAMILIES

Sectlon 210(g) of Pub. L. 93-383 provided that:

‘C1) In determining the feasibillty and mearketabillty
of a project under section 202 of the Houslng Act of
1859 [this sectionl, the Secretary shall consider the
evallabliity of monthly sssistance payments pursuant
to sectlon 8 of the United States Housing Act of 16837
[sc:ct!on 1437f of Title 42) with respect to such a prof-
ect,

“(2) The Secretary shall insure that with the origl-
nal approval of & project authorized pursuant to sec-
tion 202 of the Housing Act of 1950, and thereafter at
each snnual revision of the assistance contract under
section 8 of the United Statez Housing Act of 1937
with respect to units in such project, the project will
serve both low- and moederate-income familles in a mix
which he determines to be appropriate for the area
and for viable operation of the project; except that
the Secretary shall not permit maintenrance of vacan-
cles to awalt tenants of ope Income level where ten-
ants of another income level are available.”

SECTI0N REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1701r-1, 1701s,
1701211, 1901%-13, 171581, 1Tibv, 1715z-1, 1716z-1g,
17152-1b, 1715215, 1716z-19 of this title; title 42 sec-
tlons 1436b, 1437c, 1437f, 1438, 1439, 3013, 8002, 8008,
8009, 8231, 11382,

§1701r. Congressional findings respecting housing
for senior citizena

The Congress finds that there Is a large and
growing need for suitable housing for older
people hoth in urban and rural areas. Our older
citizens face special problems in meeting their
housing needs because of the prevalence of
modest and limited incomes among the elderly,
their difficulty in obtaining liberal long-term
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(1) Action to collect penalty.
(g) Settlement by Secretary.
(h) "Xnowingly" defined.
{1) Regulatlons.
(}) Deposit of penaities In insur-
ance funds,
17351-186. Annual audited financial statements.

SUBCHAPTER IX-A-MORTGAGE INBURANCE
FOR LAND DEVELOPMENT AND NEW COM-
MURITIES

174%aa to 17401l Repenled.

CHAPTER REFERRED TO IN QTHER SECTIONS

This chapter Is referred to In sectlons 1441n, 1464,
1464, 1701r-]1, 170129, 1701z-11, 1708a, 17152-1a,
17162-1¢, 171624, 17351-7a, 1735, 1786, 2710, 3802 of
this title; title T section 1933; title 11 section 302; title
15 section T7ddd; title 38 section 1804; title 40 section
474; title 40 App. section 213; title 42 sectlons 1382,
1400a, 2322, 3012; title 48 section 1425,

§1701c, Secretary of Housing and Urban Develop-
ment

In ecarrylng out his functions, powers, and
dutles—

ISee main edition for text of {a) and (b)]

(¢) Additlonal powers and duties of Secretary and
Federal Home Loan Bank Boeard

The Secretary of Housing and Urban Devel-
opment and the Director of the Gffice of Thrift
Supervision, reapectively, may, In addition te
and not In derogation of eny powers and au.
thorities conferred elsewhere in this Act,

(1) with the consent of the agency or orga-
nization concerned, accept and utilize equip-
ment, facilities, or the services of smployees
of any Federal, State, or local public agency
or instrumentsality, educational institution, or
nonprofit agency or organization and, in con-
nection with the utilization of such services,
may make payments for tranaportation while
away from their homes or regular places of
business and per diem in leu of subsistence
en route and at place of such service, in ac-
cgrtdancem s with the provisions of section 5703
0 e 6;

{See main edition for text of (2]

(3) make expenditures for all necessary ex-
penses, including preparation, mounting,
shipping, and installation of exhibits; pur-
chase and exchange of technical apparatus;
and such other expenses as may, from time to
time, be found necessary in earrying out their
respective functicns, powers, and duties; Pro-
vided, That funds made avallable for adminis-
trative expenses In carrying out the funec-
tions, pewers, and duties imposed upon the
Becretary of Houslng and Urban Develop-
ment and the Federal Home Loan Bank
Board,! respectively, by or pursuant to law

1 80 In original, Probably should refer to the Director of the
Otfice of Thrift Bupervision.
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may at their option be consolidated Into &
single administrative expense fund accounts
of such offfcer or agency for expenditure by
them, respectlvely, In accordance with the
provisions hereof.

(See main edition for Lext of (d)]

(As amended Aug. 6, 1989, Pub, L. 101-73, title
II1, § 308, 103 Stat. 352,)

AMENDMENTS

1889-—Buhsec, {c), Pub. L. 101-73, 4 308{a), which dl-
rected the substitution of “Director of the Office of
Thrift Supervision” for “Federal Home Loan Bank
Board (which term as used In this section shall alsc in.
clude and refer to the Federal Savings and Loan Insur-
ance Corporation, the Home Owners Loan Corpora-
tlon, and the Chalrman of the Federal Home Logn
Bank Board)", was executed as directed, except that
“Home Owners’" rather than “Home Qwners” ap-
peared In the original in the language struck out.

Subsee. (€)(1). Pub. L, 101-73, § 306(h), substituted
i::alng:y Federal, State, or local” for “of any State or

TRANEFER OF PUNCTIONS

‘The Federal Home Loan Bank Board was abolished
and its functions {ransferred, see sectlons 401 to 408 of
ﬁ:lgéﬁ 101-73, set out as a note under section 1437 of

e,

§ 17013~3. Preemption of due-on-sale probibitions

TRANSFER OF FPUNCTIONS

The Federal Home Loan Bank Board was abolighed
and its functions transferred, see sections 401 to 406 of
Elub. :lhl 101-73, et out as & note under sectlon 1437 of

i5 title,

§ 1T01p-1, Perlodic report on restdent!al mortgage de-
lingquencies and foreciosures
TRANSFER OF FUNCTIONS

The Federal Home Loan Bank Board was abolished
and fts functions tranaferred, see sections 401 to 408 of

_Pub. L. 101-73, set out as & note under section 1437 of
‘this title,

§1701¢, Loans for bousing and related facilities for
eiderly or handieapped famiiles

HousiNg rOR THE BLpERLY oR HANDICAPFIZD FuND

Pub, L. 101-144, title II, Nov, 9, 1989, 103 Stat. 847,
provided; "That, notwithstanding sectlon 302(a){3) of
the Housing Act of 1059 [12 U.8.C, 1701q(u)(3)), loans
made in fizeal year 1990 shall bear an Interest rate
which does not exceed 5.25 per centum, Inchuding the
allowance adequate in the judgment of the Secretary
to cover mdministeative costs and probable losses
under the program,”

8rerion REFERRED TO I OTHER SEZCTIONS

‘This sectlon Is referred to in sections 1441a, 1701q-1,
t701r-1, 1701s, 1761z-11, 1701z-13, 1716, 171bv,
1716z-1, 17162-1a, 1716z-1b, 1T162-15, 17152-19 of this
title; title 42 sections 1982a, 1436b, 143%7¢, 143711, 1438,
1439, 3013, 3535, 8002, B0OS, 8009, B231, 11382,

§1701q-1. Clvil money penaltles against moxigagors
under section 1701q of this title

(a) In general
The penalties set forth in this section shall be

in addition to any other available civil remedy
or criminal penalty, and may be Imposedr
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whether or not the Secretary imposes other ad-
ministrative sanctions. The Secretary msy not
impose penalties under this sectlon for viola-
tlons a materlal cause of which are the failure
of the Department, an agent of the Depart-
ment, or & public housing agency to comply
with existing agreements.
(b) Penalty for violatlon of agreement as condition of
“tranefer of physlcal assets, Mexible substdy loan,
capital improvement loan, modification of mort-
gage terme, or workout agreement

(1) In general

Whenever a morigagor of property that in-
c¢ludes 6 or more living units and that has a
mortgage held pursuant to section 1901q of
this title, who has agreed in writing, as a con-
dition of a transfer of physical assets, a flexi-
ble subsidy loan, a capltal improvement loan,
a moditication of the mortgage terms, or A
workout agreement, to use nonproject income
to make cash contributions for payments due
under the note and mortgage, for payments
to the reserve for replacements, to restore the
project 0 good physical condltion, or to pay
other project llabilitles, knowingly and mate-
rinlly falls to comply with any of these com-
mitments, the SBecretary may Impose a clvil
money penalty on the mortgagor In accord-
ance with the provisions of this section.

(2) Amount

The amount of the penalty, as determined
by the Secretary, for a violation of this sub-
sectlon may not exceed the amount of the
logs the Becretary would Inour at & foreclo-
sure sale, or sale after foreclosure, with re.
apect to the property Involved.

(c) Violations of regulatory agreement
{1) In general

The Secretary may alse [mpose a civil
money penalty on a mortgagor or property
that includes 5 or more living units and that
has a8 mortgage held pursuant to section
1'7101q of this title for any knowing and mate-
rial violation of the regulatory agreement ex-
ecuted by the mortgagor, as follows:

(A) Conveyance, transfer, or encumbrance
of any of the mortgaged property, or per-
mitting the conveyance, tranafer, or encum-
brance of such property, without the prior
written approval of the Secretary.

(B) Asslgnment, transfer, disposition, or
encumbrance of any personal property of
the project, including rents, or paylng out
any funds, except for reasonable operating
expenses and necessary repalrs, without the
prior written approval of the Secretary,

(C) Conveyance, asslgnment, or transfer
of any beneficial interest In any trust hold-
ing title to the property, or the Interest of
any general partner In a partnershlp
owning the property. or any right to
manage or recelve the rents and profits
from the mortgaged property, without the
prior written approval of the Becretary.

() Remodeting, adding to, reconstruct.
ing, or demolishing any part of the mort-
gaged property or subtracting from any real
or personal property of the project, without
the prior written approval of the Secretary.

(E) Requiring, &5 a condition of the occu-
paney or lensing of any unit in the project,
any conslderation or deposit other than the
prepayment of the first month's rent, plus a
security deposit in ah amount not in excess
of 1 month’s rent, to guarantee the per-
formance of the covenants of the lease.

(F) Not holding any funds collected a3 se-
curlty deposits separate and apart from all
other funds of the project in a trust ac-
count, the amount of which at all times
equals or exceeds the aggregate of sll out-
standing obligations under the account.

(C¥) Payment for services, supplles, or ma-
terials which exceeds $500 and substantially
exceeds the amount ordinarily paid for such
services, supplles, or materinls in the ares
where the services are rendered or the sup-
plies or materials furnished.

(H) Fallure to maintain at any time the
mortgaged property, equlpment, bulldings,
plans, offices, apparatus, devices, books,
contracts, records, documents, and other re-
lated papers (ncluding fallure to keep
coples of all written contracts or other In-
gtruments which affect the mortgaged
property) In reasonable condition for
proper audlt and fsr examination and In-
spection at any reasonable time by the See-
retary or any duly authorized agents of the
Becretary.

(I) Fallure to maintaln the books and ac-
counts of the operations of the mortgaged
property and of the project in accordance
:vlth requirements preseribed by the Secre-

Ary,

(J) Faliure to furnish the Secretary, by
the expiration of the 60.day periocd begin-
ning on the 1sf day after the completion of
each fiscal year, with a complete annual fi-
nancisl report based upon an examination
of the books and records of the mortgagor
prepared in accordance with requirements
prescribed by the Secretary, and prepared
and certifled to by an Independent public
accountant or a certified public recountant
and certified to by an officer of the moriga-
gor, unless the Secretary has approved an
extensjon of the 80-dsy period In writing.
The Secretary shall approve an extension
where the morigagor demonstrates that
fatlure to comply with this subparagraph lIs
due to events beyond the control of the
mortgagor.

(K) At the request of the Secretary, the
agents of the Secretary, the employees of
the Secrefary, or the attorneys of the Sec-
retary, fatlure to furnish monthly oceupan-
cy reports or fallure to provide specific an-
swers to questions upon which information
is sought relative to Income, assets, labil-
ities, contracts, the operation and conditlon
of the property, or the status of the mort-
gage.

(L) Fallure to make promptly all bay-
ments due under the note and mortgage, In-
cluding fax and Insurance escrow payments,
and payments to the reserve for replace-
ments when there Is adequate project
income available to make such payments,
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(M) Amending the articies of incorpora-
tion or bylaws, other than as permitted
under the terma of the articles of incorpora-
tion as approved by the Secretary, without
the prior written approval of the Secretary,

{2) Amount of penalty

A penalty imposed for a violation under this
subsection, as determined by the Secretary,
may not exceed $25,000 for s violation of any
of the subparagraphs of paragraph (1).

(d) Agency procedures
(1) Estabilshment '

The Secretary shall establish standards and
procedures governing the imposition of civil
money penaltfes under subsections (b) and (¢)
of this section. These standards and proce-
dures—

(A) shall provide for the Hecretary or
other department official (such as the As-
gistant Secretary for Housing) to make the
determination to Impose a penaliy;

(B) shall provide for the imposition of a
pensalty only after the mortgagor has been
glven an opportunity for a hearing on the
record; and

(C) may provide for review by the Secre-
tary of any determination or order, or inter-
locutory ruling, arising from a hearing.

(2) Final orders

If no hearing s requested within 16 days of
receipt of the notice of opportunity for hear-
ing, the imposition of the penalty shall con-
stitute a finel and unappealable determinea-
tion. If the Secretary reviews the determina-
tion or order, the Secretary may affirm,
modify, or reverse that deferminstion or
order, If the Secretary does not review the de-
termination or order within 90 days of the is-
suance of the determination or order, the de-
termination or order shall be final.

{3) Factors In determining amount of penalty

In determining the amount of a penhaity
under gubsection (b) or (c) of this sectlon,
consideration shall be given to such factors as
the gravity of the offense, any history of
prior offenses (including offenses occurring
before Decomber 15, 1989), ability to pay the
penalty, injury to the tenants, injury to the
publie, benefits received, deterrence of future
violations, and such other facters as the Sec-
retary may determine In regulations to be ap-
propriate.

(4) Revlewabhility of Impaosition of penailty

The Secretary's determination or order im-
posing & penalty under subsection (b} or {¢) of
thiz section shall not be subfect to review,
exoﬁpt a8 provided in subsection (¢) of thig
section.

(e} Judicial review of agency determination
(1) In general
After exhausting all administrative reme-
dies established by the Secretary under sub-
gection (dx1) of this section, & mortgagor
agsinst whom the Secretary has impesed a

civil money penalty under subsection (b} or
{c) of this sectlon may obtain & review of the
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penalty and such ancillary issues as msy be
nddregsed in the notice of determination to
impose a penalty under subsection (d)(1XA)
of this section in the appropriate court of ap-
peals of the United States, by filing in such
court, within 20 days after the entry of such
order or determination, a written petition
praying that the Secretary’s order or determi-
?atl:lr% be modified or be set aside in whole or
n part,

(2) Objecilons not raised in hearlng

The court shall not consider any objection
that was not raised in the hearing conducted
pursuant to subsection (d)(1) of this section
unless o demonsiration i3 made of extraordi-
nary clrewmstances causing the fallure to
ralse the objection. If any party demonstrates
to the satisfaction of the court that addition-
al evidence not presented at such hearing Is
material and that there were reasonable
grounds for the fallure to present such evi-
dence at the hearing, the court shall remand
the matter to the Secretary for consideration
of such additional evidence.

(3) Scope of review

The decisions, findings, and determinations
of the Secretary sheall be reviewed pursuant
to section 708 of title 5,

{4) Order to pay penaity

Notwithstanding any other provision of law,
in any such review, the court shall have the
power to order payment of the penalty im-
posed by the Secretary.

() Actlon to collect penalty

If & mortgagor fails to comply with the Secre-
tary's determination or order imposing a civil
money penalty under subsection (b) or (¢} of
this section, after the determination or order is
no longer aubject to review as provided by sub-
sections (d)(1) and (e} of this section, the Secre-
tary may request the Attorney General of the
United States to bring an action In an appropri-
ate United States district court to obtain a
monetary judgment against the mortgagor and
such other relief as may be available. The mon-
etary judgment may, in the court's discretion,
include the attorneys fees and other expenses
Incurred by the United States In connection
with the action. In an actlon under this subsec-
tion, the validity and appropriateness of the
Secrotary’s determination or order Imposing
the penalty shall not be subject to review.

(g) Bettlement hy Secretary

The Secretary may compromise, modify, or
remit any oivil money penalty which may be, or
hasa been, imposed under this section,

(h) “Knowingly” defined

The term “knowingly” means having actual
knowledge of or acting with deliberate igno-
rance of or reckless disregard for the prohihi-
tions under this section,

(1) Regulatlons

'The Becretary shall Issue such regulations as
the SBecretary deems appropriate to implement
this section.
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{J) Deposit of peraitles in Insurance funds

Notwithstanding any other provision of law,
all civil money penalties collected under this
sectlon shall be deposited in the iund estab-
lished under section 1715z-1a(]) of this title.

(Pub. L. 88-372, title II, § 202a, as added Pub, L.
101-236, title I, § 109{a), Dec. 15, 1069, 103 Stat,
3007.)

ComricaTion

Section was ensacted as part of the Housing Act of
1068, and not as part of the Natlonal Houslng Act
which comprises this chapter.

ErrrcTive DAte

Section 108(h) of Pub, L, 10i-235 provided that:
“The amendment made by subsection (a) [enacting
this section) shall apply only with respect to violatlons
referred to In the amendment that oceur on or after
the effective date of this sectlon {Dec. 15, 18881,

SroTIoN REFERHED TO IN OTHER SECTIONS
l&‘hfa gection ia referred to in section 17152-1a of this
title,
$1701r-1. Pet ownership In nssisted rental housing
for the elderly or handicapped
SecTION REFERRED TO IN OTHER SECTIONS
This gection ia referred to In title 42 section 1437aa.
#1701s, Rent supplement payments for qualified
lower income familles
SecrioN REFERRED TO 1¥ OTHER SECTIONS

This sectlon s referred to In sectlons 17042-11, 17167,
1716z, 17162-1a, 17152-6, 171562-16 of this title; title 31
section 1305; title 42 sections 1382a, 1438a, 14360, 1430,

§1701x. Amistance with respect to housing for low-
and moderate.income familles

ISee main edition for lext of {a) and (b)]

(c) Gix:nts for homeownership counscling organiza-
tioms

[See main edition for text of (1) to (8)]

(9) Termination

The provislons of this subgectlon shall not
he effective after Beptember 30, 1990,

(As aménded Pub, L. 101-137, § 8, Nov. 3, 1989,
103 Stat. 828.>
AMENDMENTS
1980—Subsec. (o)), Pub, L. 10:-137 aubstituted
- “September 30, 1880" for “September 36, 1080™.
Sect1oN REFERRED TO IN OTHER BECTIONS

'}‘glls section Is referred to in titie 42 sections 35385,
2816.

§17012-11. Managemenrt and disposal of multifamlly
housing projects

[Sece main edition for text of (e) to (]

(k) Annual report deseribing status of projects

The Secretary shall annuslly submit to the
Congresa on June 1 of each vear a report de-
soribing the status of multifamily housing
projects that are subject to subsection (a) of
this seciion, which report shall include——
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(1) the name, address, and slge of each
project;

(2) the nature and date of assignment;

{3) the atatus of the mortgage;

{4) the physical condition of the projecti

(§) the broportion of units In a project that
are vacant;

(8) the date on which the Secretary became
mortgagee In possession or the date of imposl-
tion of any recelvership;

¢ the date and conditions of any foreclo-
sure sale;

(g) the date of acquisition by the Secretary;
an

{8) the date and conditlons of any property
disposition sale,

The report shall describe the activitles carried
out under subsectlon (e) of this section during
the preceding year, and shall contain a descrip-
tlon and assessment of the rules, guldelines and
practices governing the Department’as assump-
tlon of menegement responsibflities in mult-
family housing projects subject to subsectlon
(a) of this section that are owned by the Secre-
tary (or for which the Secretary is mortgagee
In possession) as welf as the steps that the See-
retary has taken or plans to take to expedlte
the assumption of management responsibilitles
of the Department and improve the manage-
ment performance of the Department, inc¢lud-
“:ﬁ tf:‘he expedlted repair and turnover of vacant
units.

(As amended Pub. 1. 101-235, titie II, § 204(a),
Dec. 15, 1080, 103 Stat. 2039,)

AMENDMENTS

1989-~Subsec. (k). Pub. L. 101-236 amended subsec.
(k) generally. Prior to amendment, subsec, (K) read as
follows: *"The Secretary shall annually submit to the
Congress & report describing the sctivities carried out
gln:er subsection (e} of this section during the preced-
year,"

SUBCHAPTER I—-HOUSING RENOVATION
AND MODERNIZATION

BUBCHAPTER REFEARED TO IN OTHER SrcTIONS
This subchapter Is referred to In sectlons 14561,

1709-1a, 1717, 1731a, 17361-8, 17361-14, 1743, 2803,
2010 of this title; title 38 section 1828,

#1702, Administrative provisions

The powers conferred by this chapter shall be
exercised by the Secretary of Housing and
. Urban Development (hereinafter referred to as
the “Secretary”}). In order to carry out the pro-
visions of this subchapter and subchapters II,
II1, v, VI, VII, VIII, IX-B, and X of this chap-
ter, the Seoretary may estabiish such agencles,
accept and utilize such voluntary and ancom-
pensated services, utllize such ¥ederal officers
and employees, and, with the consent of the
State, such State and local officers and employ-
ees, and appoint such other officers and em-
ployees as he may find necessary, and may pre-
scribe thelr nuthorities, duties, responsibilitles,
and tenure and flx thelr compensation. The
Secretary may delegate any of the functions
and powers conferred upon him under this sub-
chapter and subchapters II, 1II, V, VI, VII,
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and Metropolitan Development Act of 1588 [see Short
Title note set out under sectlon 3301 of this titlel, and
Housing and Urban Development Acts of 1065, 1988,
1948, and 1870 not to be withheld or made subject to
conditions by reason of tax-exempt status of obliga-
tions Issued or to be issued for financing of asslstance,
except as otherwise provided by law, see zection 817 of
fl:lig't&! 93-383, set out as & note under section 6301 of
e,

1 1437a. Rental payments

(a) Families included; amount

(1) Dwelling units assisted under this chapter
shall be rented only to famiiles who are fower
income familles af the time of thelr initiai occu-
pancy of such units. Reviews of family income
shall be made at least annusily. Except as pro-
vided in paragraph (2), a family shall pay as
rent for a dwelling unit assisted under this
chapter (other than a famlily assisted under sec-
tion 1437i(c} of this title) the highest of the
g;llllowmg amounts, rounded to the nearest

ar;

{A) 3¢ per centum of the family’s monthly
adjusted income;

(B) 10 per centum of the family’s monthly
income; or

(C) if the famlily is receiving payments for

welfare assistance from a public agency and a
part of such payments, adjusted In accord-
ance with the famiiy's actusl housing costs, Is
sphecifically designated by such agency to
meet the family’s housing costs, the portion
of such payments which 1s so deslgnated.

(2)YA) Any public housing agency may pro-
vide thai each family residing in a public hous-
ing project owned and operated by such agency
(or in lower income housing assisted under sec-
tion 14371 of this titie that contains more than
2,000 dwelling units) shall pay as monthly rent
for not more than a 3-year period an amount
determined by such agency to be appropriate
tul:aL does not exceed a maximum amount

a

() 15 established by such agency and ap-
proved by the Secretary;

(fD) 15 not more than the amount payable as
rent by sach family under paragraph (1); and

(iif) 18 not less than the average monthly
amonnt of debd service and operating ex-
penses attributable to dwelilng units of simi.
lar size In public housing profects owned and
operated by such agency.

(B) The 3-year Umitation established in sub-
paragraph (A) shall not apply to any family re-
siding in a public housing project administered
by an Indlan public housing agency.

(k) Definitlon of terms under this chapter

‘When used in this chapter:

(1) The term *lower income housing” means
decent, safe, and sanitary dwellings assisted
under this chapter. The term “public houging”
means lower income housing, and all necessary
appurtenances thereto, assisted under this
chapter other than under section 1437f of this
title. When used in reference to public housing,
the term “lower Income housing project” or
‘profect” means (A) housing deveioped, ac-
guired, or assisted by & public housing agoncy
under this chapter, and (B) the improvement of
any such housing.
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(2) The term "lower income families” means
those famiiies whose Incotnes do not exceed 80
per centum of the median income for the area,
as defermined by the Secretary with adjust.
ments for smaller. and larger familles, except
that the Secretary may establish income ceil-
{ngs higher or lower than 84 per centum of the
median for the area on the basis of the Secre-
tary's findings that such variations are neces-
sary because of prevailing levels of construction
costs or unusually high or low family incomes,
The term *very low-income familles” means
lower income familles whose incomes do not
exceed §0 per centum of the medlan family
income for the area, as determined by the Sec-
retary with adjustments for smaller and larger
famiiles, except that the Secretary may estab-
lish income cellings higher or lower than §¢ per
centum of the median for the area on the basis
of the Secretary’s findings that such variations
are necessary because of unusually high or low
family fncomes. Such cellings shall be estab-
lished In consuliation with the Secretary of Ag-
riculture for any rural area, as defined in sec-
tion 1480 of this title, taking Into account the
subsldy characteristics and types of programs
to which such ceilings apply,

(3) The term “families” Includes familles con-
sisting of a single person In the case of (A) &
persom who is at least sixty-two years of age, is
under a dissbility as defined in section 423 of
this titie, has a developmental disability as de-
fined In section 6001(7): of this title, or is

“handieapped, (B) a displaced person, (C) the re-

malning member of a tenant family, and ()
other single persons in circumstances described
in regnlations of the Secretary. In no event
shall more than 15 per centum of the units
under the jurlsdiction of any public housing
agency be occupled by single persons under
cdause (D). In determining priority for admis-
sion to housing under this chapter, the Secre-
tary shall give preference to those single per.
sons who are elderly, handicapped, or displaced
before these eligible under clause (D). The
term “elderly families” means familles whose
heads (or their spouses), or whose scle mem-
bers, are persons described in clause (A). A
person shall be considered handicapped if such
person s determined, pursnant to regulations
issued by the Secretary, to have an impairment
which is expected to be of long-continued and
indefinite duration, substantiaily impedes such
person's ability to lve independently, and is of
such a nature that such ability conld be Im-
proved by more stiteble housing conditions.
The term “displaced person” means & person
displaced by governmental action, or s person
whose dwelling has been extensively damaged
or destroyed as a result of a disaster declared or
otherwlse formaly recognized pursuant to Fed-
eral disaster reHef laws, Notwithstanding the
preceding provisions of this subsection, the
term “elderly families” includes two or more
elderly, disabled, or handicapped individusis
living together, or one or more such individuals
living with one or more persons determined
under regulations of the Secretary to be essen-

' Hee Referencea In Text note below.

Appx. 34



Page 17

tial to thelr care or well being. The Secretary
may increase the llmitation described in the
second sentence of this paragraph to not more
than 30 per centum i, following consultation
with the public housing agency involved, the
Secretary determines that the dwelling units
Involved are neither belng occupied, nor are
Hkely to be cccupled within the next 12
months, by families or persons described in
clauses (A), (B), and (C), due to the condition or
location of such dwelling units, and that such
dwelling units may be occupied If made avall-
able to single persons described in elause (D),
In determining priority for admission to publie
housing projects designed for elderly families,
the public housing agency shall give preference
to such families, When the public housing
agency determines (In accordance with reguia-
tions of the Secretary) that there are insuffi-
cient numbers of elderly families to fill ali the
unils in such a project, the agency may glve
preference to families in which the head of
household (or spouse} Is at least 50 years of age
but below the age of 62 before those In which
the head of household and spouse, if any,. are
below the age of 50.

(4) The term “income” means income from all
sources of ench member of the household, as
determined in accordance with criteria pre-
scribed by the Secretary, In consultation with
the Secretary of Agriculture,

{6) The term “adjusted income™ means the
income which remains after excluding—

{A) $480 for each member of the family re-
siding in the household (other than the head
ol the household or his spouse) who 1s under
18 yenrs of age or who Is 18 years of age or
older and 13 disabled or handicapped or a full-
time student;

(B) $400 for any elderly family;

(C) the amount by which the aggregate of
the following expenses of the family exceeds
3 percent of annual family income: () medical
expenges for any elderly family: and (i) rea-
sonable attendant care and auxiliary appara-
tus expenses for each handicapped member
of any family, to the extent necessary to
enakble any member of such family (including
sugh handicapped member) to be employed:
an

{DX1) chlld care expenses to the extent nec-
essary to enable another member of the
family to be employed or to further his or her
education; or (1) excossive travel expenses,
not {0 exceed $26 per family per week, for em.
ployment or education related travel, except
that this clause shall apply only to families
assisted by Indlan housing suthorities,

{8) The term "“public housing agency” means
any State, county, municipality, or other goy-
ernmental entity or public body (or agency or
Instrumentality thereof) which Is authorized to
engage In or asgist in the development or oper.
atlon of lower income housing, The term in-
-cludes any Indfan housing authority,

(7) The term “State" Includes the several
States, the District of Columbia, the Common.
wealth of Puerte Rico, the territorles and pos.
sesslong of the United States, the Trust Terri-
tory of the Paolfic Islands, and Indian tribes,
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(8) The term “Secretary” means the Sscre-
tary of Housing and Urban Development,

(9) The term “Indian” means any person rec-
ognized as being an Indian or Alaska Native by
an Indlan tribe, the Pederal Government, or
any State,

{10) The ferm “Indlan area"” means the aren
within which an Indlan housing authority is
authorlzed to provide lower income housing,

(11) The term “Indlan housing authotlty"
means any entity that—

(A) 15 authorized to engage In or assist in
the development or operation of lower Income
housing for Indians, and

{B) i1z eatablished—

{1) by exercise of the power of self-govern-
ment of an Indian tribe independent of
State law; or

(il) by operation of State law providing
speocifically for housing suthorities for Indi-
ans, Inciuding regional housing authorities
In the Statc of Alaska.

(12) The term “Indian tribe” means any tribe,
band, pueblo, group, community, or nation of
Indiang or Alaska Natives,

{c} Definition of terms used In referonce to public
hoasing

‘When used In reference to publie housing,

{1) The term “development” means any or all
undertakings necessary for planning, land ac-
quisition, demolition, construction, or equip-
ment, in connection with a lower income hous-
ing project. The term “development cost” com-
prises the costs incurred by a publie housing
agency in such undertakings and their neces-
sary financing (Including the payment of carry-
ing charges), and in otherwise carrying out the
development of such project. Construction sc-
tivity In connection with a Iower income hous-
Ing project may be confined {o the reconstruc-
tion, remodeling, or repalr of existing buildings,

{2) The term “operation’’ means any or all
undertakings appropriate for management, op-
eration, services, maintenance, security (Includ-
Ing the cost of security personnel), or {inancing
In connection with a lower income housing
project. The term also means the financing of
tenant programs and services for familles resid-
Ing in lower income housing projects, parttou-
larly where there fs maximum feastble partiel-
pation of the ienants in the development and
operation of such tenant programs and services,
As wsed in this paragraph, the term “tenant
brograms and services” Includes the develop-
ment and maintenance of tenant organizations
which partlcipate in the management of lower
Income housing projects: the tralning of ten-
ants to manage and operate such projects and
the utllization of their services In project man-
agement and operation; counseling on house-
hold management, housekeeping, budgeting,
money management, child care, and slmilar
matters; advice as to resources for job tralning
and placement, education, welfare, health, and
other community services; services which are
directly related to meeting tenant needs and
providing a wholesome living environment; and
referral to appropriate agencies in the commu-
nity when necessary for the provision of such
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gervices, To the maximum extent available and
appropriate, existing public and private agen-
cles In the community shall be used for the pro-
vision of such services.

{3) The term “acquisition cost" means the
amount prudently required to be expended by a
pubiic housing agency in acquiring property for
# lower inpome housing project.

{Sent. 1, 1837, ch, 896, title I, § 3, as added Aug,
22, 1974, Pub. L. 93-3083, title 11, § 201(a), 88
Stat. 654, and amended Aug. 3, 1976, Pub, L.
94-375, § K1), 90 Stat. 1088; Oct, 31, 1978, Pub.
L. 085-567, title II, § 208(c), 92 Stat. 2001; Dec.
21, 1979, Pub. L. 86-163, title II, §202(a), 03
Stat. 1196; Aug. 13, 1981, Pub. L, 97-35, title 111,
§ 322(a), 85 Stat. 400; Nov. 30, 1883, Pub, L.
98-181, title 1Y, §4 202, 208(n)-(c), O7 Stat. 1178,
1179: Oct. 17, 1984, Pub. L. 93-470, title I,
§ 102(b)(1)-(3), 08 Stat. 2221; Feb, 5, 1988, Pub,
L. 100-242, title ¥, §4§102(a), 111, 1%0(c), 101
Stat. 1821, 1823, 1807; redesignated title I and
amended June 26, 1988, Pub. L. 100-358, §§ 4, b,
102 Stat. 680, 681.)

Rererences 18 TEXT

Section 001(7) of this title, referred to in subsec,
(BXAXA), was redesignated sectlon 6001¢(5) of thls title
by PuB!;.IL. 100-148, title I, § 102(4), Oct. 28, 19687, 101
Stat. .

PARIOR PROVIGIONS

A prior section 3 of act Bept. 1, 1937, ch. 804, 60 Stat.
889, az amended, which established the United Btates
Houslng Authority, was classifisd to sectlion 1403 of
this title prior to the revislan of act Sept. 1, 1937, by
Pub. L. 63-383.

Prior gimilar provislons were contained in section 2
of act Sept. 1, 1937, ch, 886, 60 Stat. 888, which was
clnssified to section 1402 of thia title prior to the revi-
slon of such aot by Pub, L. §3-363,

ANENDMENTS

1988--8ubsec, (a), Pub, L. 100-242, § 102{a), designat-
ed exliting provisions as par. (1), pubatituted “Except
as provided in paragraph (2), a* for “A", redesignated
former pars. (1} to (3) ns subpars, (A) to (C), respec-
tively, and added par, (2),

Bubgeo, (bX3). Pub, L. 100-242, §1%0(c), in ol. (A),
substituted “sixty-two yeara of age” for “sixiy-two
years of age or”, and “, has a developmental disability
as defined In sectlon 8001(7) of this title” for “or In
section 102 of the Developmental Dizabllities Services
and Facllitles Construction Amendments of 1970",

Pub. L., 100-242, § 111, nserted provisions relating to
determination of priority admissjon to public housing
projecta designed for elderly families.

Bubsee, (b)X5XD). Pub, L. 100-368, § 4(a), degignated
existing provisjons us cl, () and added cl. (11).

Subsee, (b){6), Pub. L, 100-358, § 4(h), Inserted at end
*The term Includes any Indlan housing authority.”

Subsee, ()T Pub. L. 100-358, §4(c), atruck out
“, bands, groups, and Nations, Including Alasks Indi-
ans, Aleuts, and Eskimos, of the United States” after
Yand Indinn tribes”,

Bubsec. (b)XB) to (12). Pub. L., 100-358, §4i(d)-{m),
added pars, (8) to (12).

1984—8ubsgec, (bX2). Pub, L. £8-478, § 102(bX1), In-
gerted provision at end that such cejflings shall be es-
tablished in consultation with the Secretary of Agri-
culture for any rural arer, as defined in section 1480 of
this title, taking Into account the subsidy characteris-
tlesl and types of nrograms to which such celilngs
apply.

Subsec. (bX4), Pub, L 08-479, § 102(bX2), Inserted
“i in gnnsulm.lon with the Becretlary of Agriculture”
at end,
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Subsee, (bXENC). Pub. L. 98-479, § 102(bX3), desig-
nated existing provision aa of. (13, added cl. (1), and in-
serted “the amount by which the aggregate of the fol-
:gw!lz)lg expenses of the famlly"” in provisions preceding

L (1),

1983-~8ubsee. {a}, Pub, L. 08-181, § 208(n), in provi-
slons preceding par. (1), Inserted provigion requiring
annual review of family Income, and inserted “(other
:ltgr; o famity asslsted under sectlon 1437{{o) of this

[}

Bubaec, (b)2), Pub. L. 98-1B61, § 208(h), qualilied the
term “very low-income familles” in authorizing the
Beoretary Lo establish, where necessary, varlations in
income ceflinga higher or lower than 80 per centum of
the madian for the area,

Subsec, {bX3). Pub, L, 08-181, § 203, inserted provi-
slon at end of par. (3) suthorlzing increase from 18 to
30 per centum In the single person oecupancy limtta-
tion for nonoccupancy of the Involved dwelling units.

Subasec, (b)}E), Fub. L. #8-181, § 208(c), amended par.
(5) generally, substituting provisions deslgnating cls.
(A) to (D) for prior exclusion from "sdjusted income’
af such amounts or types of Income as the Secretary
might prescribe, taking into account the number of
minor chlldren: and other appropriate factors,

1881—Pudb. L. 97-35 added subgecs, {n) and {c) and
designated provisions constituting former section uas
subsec. {b), and in subsgec, (h) ns so designated, subatl.
tuted provislons defining “lower !ncome housing™,
“lower Income familles”, "“famities", "income”, “adjust-
ed Ineome”, "public howslng agency”, “State”, and
“Secratary” for provisions defining “low-income hous-
ing’, "low-lncome families”, “development”, “oper-
ation", "acquisition cost”, "public housing agency”,
"S:';?te". “Segretary”, and "low-income housing prol-
ect”,

1978--Par. (1), Pub, I, 88-153 substituted provisions
that the rental for a dwelling shall not exceed certain
portion of the resident family’s income to be estab-
lished by the Secratary, and that in the case of a very
low income family 25 per centum and in other cases 30
per centum of family income for provisions that such
rental shall not exceed one-fourth of the family's
{ncome ag defined by the Secretary.

19'78—Par, (IXD). Pub. L. 85-557 substltuted “15 per
cent” for "'10 per cent®,

1978—Par, (2), Pub, L. 04-375 struck out “and”
before cl. (C), added cl. (D), and two provisos relating
to the percentage of units to be oceupled by single per-
sons and the priority to be given to single peraons who
%e elderly, handicapped, or displaced, following cl

D

ErrecTtvE DATE Or 1081 AMENDMENT

Amendment by Pub, L. 07-35 effective Oct. 1, 1981,
see section 371 of Pub, L. 17-38, set out a3 an Effective
gnte note under section 3701 of Title 12, Banks and

anking,

ErrzoTive Dase or 1970 AMZNDMENT

Section 202(¢) of Pub, L. 96-183, which provided that
amendment by section 202(a} of Pub, L. 08-1B3
{amending s2ctions 1437Ta and 1437f of this title) shall
become effective on Jan. 1, 1080, except that the
amaunt of the tenant contribution required of families
whose accupancy of housing units sssisted under this
chapter commenced prior to that date shall be deter-
mined in accordance with the provislons of this chap-
ter in effect on Dec. 31, 1979, e0 long As such occupan-
cy was continuous thereafier, was repealed by Pub. L,
§7-35, title IIT, § 322¢h)}1), Avg. 13, 1081, 65 Btetl. 404,

Errecrive Date or 1978 AMENDMENT

Amendment by Pub. L. 95-567 effective Oct. 1, 1978,
see section 208(h) of Pub, L. 06-557, sst out a8 a nate
under gection 1437¢c of this title,
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ErrecTive DATE

Becation etfective on such date or dates as the Secre-
tary of Housing and Urban Development shall pre-
soribe, but not later than elghteen months after Aug.
22, 1874, except that all of the provisions of par. (1)
shall become offective on the same date, see section
201(b) of Pub. L, p3-363, set ont as a note under sec-
tion 1437 of this title,

The Department of Housing and Urban Develop-
ment adopted an Interim rule, 24 CFR 800.408, Sept,
28, 1975, 40 F.R. 44324, which provided: “The effective
date of section 3(1) of the United States Housing Act
of 1937, a5 amended [par, (1} of this section], shall be
the date that thege regulations [sections 880.40] te
860.409 of Title 24, CFR] are published in the Federal
Reglster (8eptember 26, 1076),"

Menraw AREa IncOME

Sectifon 567 of Pub, L. 100-242 provided that: "For
purposes of caleulating the median Income for any
area that is not within a metropolitan statistical area
{ns estabiished by the Office of Management and
Budget) for praograms under title I of the Housing and
Communlity Development Act of 1074 (42 U.8.C, 6301
et seq.), the United States Housing Act of 1837 (43
1.8.0. 1437 et seq.), the National Housing Act [12
U.8.C, 1701 et sog.}, or title V of the Housing Act of
1948 [42 U.B.C. 1471 et seq.], the Secretary of Housing
and Urban Development or the Becretary of Agricul-
ture tas appropriate) shall use whichever ¢f the fol.
lowing is higher;

(1) the median Income of the county in whioh the
aren Is located; or

“(2) the median Income of the entire nonmetropo-
titan area of the State."

DETERMINATION OF RENT PAYABLE BY TENaNTS OCCU-
ryINe AssieTep Hovamwo, DELAYED APELICATION OR
. STaorDp IKPLEMENTATION OF AMENDED PROVISIONS

Sectlon 204(d) of Pub. L. 88-181 provided that:

(1) The following provisions of this paragraph
apply te determinations of the rent to be pald by or
the contribution required of a tenant occupying hons.
ing maslated under the suthorities amended by thia gec-
tion [amending ihis section] or subsections (a)
through (h) of section 322 of the Housing and Com-
munlty Development Amendments of 1581 [amending
seotions 1437 to 14374, 14371, 1437, 14371, 1437}, and
14371 of this title and sections I701s and 17152-1 of
Title 12, Banks and Banking, and repealing provisions
set out &s notes under this section and section 17015 of
Title 121 ¢thereinnfter referred to as ‘assisted housing’)
on or before the effective date of regulations imple.
menting this section;

*{A} Notwithstanding any other provision of this
sectlon or subsectiona (a) through (h) of section 322
of the Housing and Community Development
Amendments of 1881, the Secretary of Houalng and
Urban Development (herelnafter referred to ns the
‘SBecretary’y may provide for deiayed applicability, or
for staged implementation, of the procedures for de-
termining rents or contributions, as appropriate, re.
quired by such provisions if the Secretary deter.
mines that immediate application of sach proce-
dures would be |mpracticable, would violate the
terms of existing lessss, or would result in extraordj-
nary hardship for any class of tenanta.

“{B) The Secretary shall provide that the rent or
contribution, aa.a{mroprlau. required to bo paid by a
tenant shall not increase ns u result of the amend-
ments made by this sectlon snd subsections (m)
through (h) of sectlon 322 of the Heouaing and Com-
munity Developiment Amendments of 1981, and as a
result of any other provision of Feders! law or regu-
Jation, by more than 10 per centnm during any
twelve-month period, unless the Increase above 10
per centum §s sttributable to Increases in inocome
which sre unrelated to such smendments, law, or
regulation,
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*{2) Tenants of ssslated housing other then those re.
ferred to In parsgraph (1) shall be subject to immedi-
ate rent payment or contributlon determinations in
accordance with applicable law and without regard to
the provisions of paragraph (1), but the Becretary
shall provide that the rent or contribution payable by
any such tenant who s occupying assisted housing on
the effective date of any provision of Federal law or
ragulation shall not incresse, sa & result of any such
provision of Federal law or regulation, by more than
10 per centum during any twelve-mnonth period, unlesy
the Incresse above 10 per centum is attributable to in-
creages In income which are unrelated to such law or
regulation,

*“{3) In the case of tenants recelving rental assistance
under section 621(aX1} of the Housling Act of 1p40
[section 1490a(aX1) of this titlel on the effective date
of this sectlon [Nov. 30, 1883] whoee assistance is con-
verted to assistance under section 8 of the United
Htates Housing Act of 1837 [section 1437[ of this titlel
on or after such date, the Secretary shall provide that
the rent or contribution payable by any such tenent
sghall not increase, as & result of such conversion, by
more than 10 per centum during any twelve-month
pariod, uuless the increase shove 10 par contum I at-
tributable to tncreases in income which are unrelated
to such conversion or to sny provision of Federal law
or regulation,

*“(4)(A) Notwithatanding any other provision of law,
in the case of the conversion of any asslstance under
gection 101 of the Housing and Urban Developmant
Act of 19685 [12 U.8.C. 1701s], section 236(11{2) of the
Natlonal Houslng Aat [12 U.8.0. 17152-1(1)%2}], or sec-
tion 23 of the United States Housing Act of 1937 (sec-
tion 1431b of this titlel (as in effect befors the date of
the enactment of the Houaing and Community Devel-
opment Act of 1874 [Aug. 22, 1974]) to assistance
under gection 8 of the Unlted States Housing Act of
1937, any Increase in rent payments or contributions
resulting from such conversion, and from the amend.
ments made by this section of any tenant benefiting
from such assistance who s glxty-two years of age or
older may not exceed 10 per centum per annum,

“{H) In the case of any such conversion of asalstance
occurring on or after October 1, 1981, and before the
date of the enactment of this section [Nov. 30, 193],
the rental payments due after such dato of enactment
by any tenant beneliting from such essistance who
was slxty-two years of age or older on the dato of such
conversion shall be computed as If the tenant's rental
payment or contribution had, on the date of conver-
sfon, been the tesser of the actual rental payment or
contribution required, or 25 per centum of the ten-
ant's income,

“(6) The limitations on Incresges [n rent contalned
in paragraphs (1)(B), (2), (3), and (4) shall remaln In
effect and may not be changed or superseded except
tl.’ly another provision of law which amends this subsec-

on.

*(8) As used in this subsectlon, the term ‘contribu-
tion' means ah amount representing 30 per centum of
A tenant’s monthiy adjusted income, 10 per centiun of
the tenant's monthly income, or the dealgnatsed
amount of welfare asslstance, whichever amount Is
used to determine the monthly assistance payment for
the tenant under section 3{a) of the United BStates
Housling Act 0f 1937 {subsec. {a) of this sectlonl.

“{7) The provisions of subsections (a) through (h) of
section 322 of the Housing end Community Develop-
ment Amendments of 1981 shall be implemented and
fully applicable to all affected tenants no later than
five vears {ollowing the date of enactment of such
amendments [Aug. 13, 19811, except that the Becre-
tary may extend the ilme for Implementation it the
Becretary determines that full implementation would
reat:lt in extraordinary hardship for any class of ten-
an .Il

Prior provisions for determining rent payable by
tenants occupying asalsted hovsing under and author.
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Izing delayed application or staged implementation of
provisions amended by sectlon 322 of Pub, L, 97-36
were cantained in Pub, L. 97-35, title II1, § 322(1), Aug.
13, 1981, 85 Stat. 404, which was repealed by Pub. L.
#8~181, title I, § 206(e), Nov. 30, 1983, 07 Stat. 1181,

ESTABLISHMENT ©OF INCREASXD MoONTHLY RENTAL
CHAaRror yoR Famiry Occurying Low-Income Hous-
NG UNI1T; ADJUSTMENT FACTORS

Sectlon 202 of Pub. L. $3-383 provided that: “To the
extent that section 3(1) of the United States Housing
Act of 1937, aa amended by section 201(a) of this Act
{par. {1) of this sectlon), wauld require the establish-
ment of an incrersed monthly rental charge for any
famlly which accupies a low-Income housing unit as of
the effective date of such section 3(1) (other than by
reason of the provisions relating to welfare assistance
payments) (see Effective Date uote set out above), the
required adjustment shall be made, in secordance with
regulations of the Seccretary, as follows: (A) the first
adjustment shall not exceed $5 and shall become ef-
fective as of the month following the month of the
first review of the famiiy's income pursusnt to secti»n
8(c)(2) of such Act (section 1437d(cX2) of this titlel
which occurs at least slx months after the effectlve
date of such sectlon 3(1), and (B) subsequent adjust.
ments, each of which shall not exceed $5, shall ba
made at six-manth intervals over whatever periad is
necessary to effect the full required inecrease in the
famlily's rental charge.”

SrcTion REFERRED T0 1 OTHER BreTioNs

This sectlon is referred to In sections 503, 1437,
14371, 143%0, 143y, 14378, 1471, 3544, 5306, 11364 of
this title; title 12 gections 1701q, 1701z-11, 1708e,
17152-1a, 1718z-1¢c, 17162-9, 17152-15.

§1437h. Loans and commiiments to make loans for
lower income housing profects

(a) Authorily of Secretary; Interest rates; repayment
dale; uge a3 seeurity for obilgations of publlc
housing agency

The Secreiary may make loans or commit-
ments to make loans to public housing agencles
to help finance or refinance the development,
acquisttion, or operation of lower income hous-

Ing projects by such agencles. Any contract for

such loans and any amendment to a contract

for such loans shall provide that such loans
shall bear interest at a rate specifled by the

Secretary which shall not be less than-a rate:

determined by the Secretary of the Treasury
taking into consideration the current average
market yield on outstanding marketable obliga-
tions of the United States with remaining peri-
ods to maturity comparable to the average ma-
turities of such loans, plus one-eighth of 1 per
cenfum. Such loans shall be secured in such
manmner and shall be repald within such perlod
not exceedmg forty years, or not exceeding
forty years from the date of the bonds evidene-
ing the loan, as the Secretary may determine,

The Secretary may require loans or commit-

ments to make loans under this section to be

pledged as securlty for obligations issued by a

pubilc housing agency in comnection with a

lower income housing project.

(b} Issuance of obligations Ly Secretary; limitatlon
on amounts; forms and denominatlons; terms
and conditlona; purchase, establishment of matu-
rities and rates of inferest, and sale by Secretary
of the Treasury

The Secretary may Issue and have outstand.
ing at any one time notes and other obligations
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for purchase by the Secretary of the Treasury
in an amount which will not, unless authorlzed
by the Prestdent, exceed $1,600,000,000. For the
purpose of determining obligations incurred to
make loans pursuant to this chapter against
any limitation otherwise applicable with re-
spect to such loans, the Secretary shall esti-
mate the maximum amount to be Jogned st any
one time pursuant to loan agreements then out-
standing with public housing agencies. Such
notes or other obligations shall be In such
forms and denominations and shall be subject
to such terms and conditions as may be pre-
geribed by the Secretary with the approval of
the Secretary of the Treasury, The nofes or
other obligations issued under this subsection
shall have such maturities and bear such rate
or rates of Interest as shall be determined by
the Secretary of the Treasury. The Secrefary
of the Treasury is authorized and directed to
pinrchase any notes or other obligations of the
Secretary {ssued hersunder and for such pur-
pose Is authorized to use as a public debt trans-
actlon the proceeds from the sale of any securl-
ties issued under chapter 31 of title 31, and the
purposes for which securities may be issued
under such chapter are extended to include any
purchases of such obligations. The Secretary of
the Treasury may at any time sell any of the
notes or other obligations acquired by him
under this section. All redemptions, purchases,
and sales by the Secretary of the Treasury of
siuch notes or other obligations shall be treated
gsmpublle debt transactions of the United
£8,

{c} Public and Indian housing financing reforms

(1) At such times as the Secretary may deter-
mine, and i accordance with such accounting
and other procedures as the Secretary may pre-
soribe, each loan made by the Secretary under
subsection (a) of this section that has any prin-
clpal amount outstanding or any Interest
smount outstanding or accrued shall be forgiv-
en; and the terms and conditions of any con-
tract, or any amendment to a contract, for such
loan with respect to any promise to repay such
principal and interest shall be canceled. Such
cancellation shall not affect any other terms
and conditions of such contract, which shall
remain in effect as if the cancellation had not
occurred, This paragraph shall not apply to any
Ioan the repavment of which was not to be
made using annual contributions, or to any loan
all or part of the proceeds of which are due a
publle housing agency from contractors or
others. :

(2)(A) On Aprll 7, 1086, each note or other ob-
ligntion issued by the Secretary to the Secre-
tary of the Treasury pursuant to subsection (b)
of this section, together with any promise to
repay the principal and unpald interest that
has acerued on each note or obligation, shall be
forgiven; and any other term or condition speci-
fied by each such obligation shall be canceled.

(B) On September 30, 19886, and on any subse-
quent September 30, each such note or other
ohligation {ssued by the Secretary to the Secre-
tary of the Treagury pursuant to subsection (b)
of this sectlon during the fiscal year ending on
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(¢} Appropriations

The amount specified for purposes of subsec-
tions {a) and (b} of this section shali be—

iSee main edition for text of (1) and {2)]

(3) $2,700,000,00¢ for the fiscal years 1884,
1985, 1986, 1987, and 1989;
(4) $2,750,000,000 for the fiscal year 1988;

and
{5) $2,800,000,000 for each fiscal year after
flscal year 1989,

(As amended Dec. 19, 1989, Pub. L. 101-239,
title VIII, § 8018, 103 Stat. 2470.)

AMENDMENTS

1989—Subgec. {c)(3). Pub, L. 101-239, § 8016(1), sub-
stituted 1987, and 1088;" for “and 1887, and for each
succeeding fiscal year other than the fiscal year 1988;
dIl

Sut.)sec. (cX5). Pub. L. 101-239, §8016(2), {3), andded
par. (6).

CHAPTER 8—LOW.INCOME HOUSING

CHAPTER REFERRED T IN OTHER SECTIONS
This chapter {s referred to in sections 1382a, 14048,
1434, 1438a, 1436b, 1437§-1, 1438, 1471, 1485, 14P0a,
1502, 1603, 1504, 1586, 1600, 1604c, 1766, 3013, 51563,
5515, 8003 of this title; title 12 mections 24, 1441a,
1701q, 1701r-1, 17165218, 17032~3, 17012-11, 17152 title
20 sections 244, 633, 635, 6845; title 25 section 640d-14.

SUBCHAPTER 1-GQENERAL PROGRAM OF
ASSISTED HOUSING

SuBcHAPTER REFERRED T¢ !N OTHER SECTIONS

This subchapter is referred to In sections 1437as,
1437bb, 3635 of this title.

# 1437a. Rental payments
(a) Families inciuded; amount

[See main edition for text of (1)]

(2)A) Any publle housing agency may pro-
vide that each family-residing in a public hous-
ing project owned and operated by such agency
{or in lower income housing assisted under sec-
tlon 14371 of this title that contains more than
2,000 dwelling units) shall pay as monthly rent
for not more than a 5-year period an amount
determined by such agency to be appropriate
that does not exceed a maximum amount
that—

[See main edition for text of (1) to (1i{)]

(B) The b-year limltation esiablished in sub-
paragraph (A) shall not apply to any family re-
siding In & public housing project administered
by an Indian public housing agency. The terms

of all celling rents established prior to Decem- .

ber 15, 1989, shall be exlended for the 5.year
period begltning on December 15, 1989,

{See main edition for lext of (b) and (¢)]

(As amended Deec, 15, 1089, Pub, L. 101-235,
titte II1, § 302, 103 Stat. 2043.)

AMENDMENTS

1088—Bubsec. (8)(2){AY Pub. L. 101-235, §302(1),
substituted “5-year pericd” for '"3-yenr period”.

Subzec. (a)X2XB). Pub, L, 101-235, § 302(2), substitut.
ed "5-year limitation” for "3-year limitation" and in-
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serted at end "The terms of all ceiling rents estab-
lishvd prior to December 15, 1880, shall be extended
igget;fw G-year perlod beginning on December 15,

SEecr1oN REFERRED TO IN OTHER SECTIONS

This section Is referred 1o In sectlons 503, 1437(,
14351, 14370, 1437r, 14375, 1471, 3644, 6305, 11384 of
this title; title 12 sections 1441a, 1701q. 1701z-11,
1708e, 1715z-1a, 1715z-1¢, 17152-9, 171562-15.

§ 14374, Contract provisiona and requirements; loans
and annual contributlons

[See main edition for text of {u)]

(b) Pubile housing for Indlans and Alanaka Natives

(1) Each contract for loans (other than pre.
liminary loans) or contributions for the devel-
opment, acquisition, or operation of public
housing and publlc housing for Indians and
Alasks Natlves In accordance with the Indlan
Housing Act of 1088 [42 U.S.C. 1437an et seq.]
shall provide that the total development cost of
the project on which the computation of any
annuzl contributions under this chapter may be
based may not exceed the amount determined
under paragraph (2) (for the appropriate strue-
ture type) unless the Secretary provides other-
wise, and in any case may not exceed 11¢ per
centum of such amount unless the Secretary
for good cause determine3 otherwise,

{2) For purposes of paragraph (1), the Secre-
tary shall determine the total development cost
by multiplying the construction cost guldeline
for the project (which shall be determined by
averaging the current construction costs, as
listed by not less than 2 natlonally recognized
resldential construction cost indices, for public-
1y bld construction of a good and sound quality’

(A} in the case of elevator type structures,

1.6; and

(B) in the case of nonelevator type strue-
tures, 1.76.

[See main edition for lex! of (¢) to (m)]

{As amended Nov, 8, 1988, Pub, L. 101-144, title
11, 103 Stat. 846.)

REFERENCES IN TEXT

The Indian Housing Act of 1988, referred to in
gsubsec, (bX1}, s Pub. L. 100-358, June 28, 1088, 102
Stat. 678, which Is classified principally to subchapler
II (§ 1437aa et 5eq.) of this chapter. For complete ¢las-
sification of this Act to the Code, see Short Title note
get out under section 143%aa of thie title and Tahbles,

AMENDMENTS
1889—8ubsec. (b). Pub. L. 101-144 added subsec. (b}
§ 14371, Lowerdncome housing assistance

{See main edition for text of (a) and (b))

{¢) Contents and purposes of contracts for assistance
payments; amount and scope of monthly assist.
BNnce payments .

(See main edition for lext of (1]

(2) [See main edition for text of (4) and ()]
(C) Adjustments in the maximum rents under
subparagraphs (A) and (E) shall not result In
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§ 1437f

dining facfiity in connectlon with congregate
housing (other than the cost of providing food
and service) shall be considered one of the costs
of operation of the project.

{8ept. 1, 1837, ch. 808, title I, § 7, ns added Aug,
22, 1974, Pub, L, 03-383, title II, §20i(a), 88
Stat. 662, and amended Oct, 31, 1878, Pub, L.
06-567, title IV, §412, 92 Stat. 2110; Feb. b,
1988, Pub, L. 100-242, title I, § 112(bX3), 101
Stat. 1824; redesignated title 1, June 29, 1988,
Pub, I. 100-368, § 5, 102 Stat. 681.)

RIFERERCES 1IN TEXT

Seetlon 202 of the Housing and Urhan Development
Act of 1970, referred to In text, !s section 202 of Pub,
1. 01-808, title II, Dec. 31, 1970, 84 Stat. 1776, which
amended sectlon 1410{e} of this title, and has been
omitted in the general revision of this chapter by sec-
tion 201(a) of Pub, L. 03-383.

The Houslng and Community Development Amend-
ments of 1078, referred to fn text, means Pub. L.
96-6617, Oct. 31, 1978, 02 Stat. 2080, a3 amended, Title
IV of the Housing and Communlty Development
Amendments of 1078, known as the Congregate Hous-
ing Services Act of 1078, s classified principally to
chapter 80 (§ 8001 et seq.) of this title, For completo
classification of the Housing and Community Develop-
ment Amendments of 1978 and the Congregate Hous-
ing Services Act of 1078 to the Code, see Short Title of
1978 Amendment and Short Title notes set out under
%ecg{ons 5301 and 8001, respectively, of this title and

ebles.

PRIOR PROVISIONS

A prior section 7 of act Sept. 1, 1937, ch. 886, 50 Stat,
891, as amended, which required publication of infor-
mation and submission of annual report by the Au-
thorlty, was classified to section 1407 of this titie prior
to the revislon of act Sept. 1, 1837, by Pub, L. §3-383,

AMENDMENTS

1086—Pub. L. 100-242 struck out "annual” before
*“conttibutions” In proviso,

1978—Pub, L. 86-6567 substituted (1) low-rent hous-
ing which, as of January 1, 1970, was bulll or under
construction, with which there is connected a central
dining facility where wholesome and economical meals
can be served to such occupents; or {2) low-rent hous.
tng constructed after, but not under construction prior
to, January 1, 1979, connected with which thers iz a
central dining facility to provide wholesome and eco-
nomical meals for such ocoupants. Such occupants of
congregate housing may also be provided with other
supportlve services appropriate to their needs under
title IV of the Housing and Community Development
Amendments of 1978" for “low-income housing (A} in
which some or all of the dwelling units de¢ not have
kitchen facilities, and {B) connected with which there
{s n central dining facility to provide wholesome and
economical meals for elderly and dlsplaced famiiles
urder terms and conditions prescribed by the public
housing agency to permit a generally seif-supporting
operation”,

§ 14371, Lower-income housing assistance

(a) Authorization for nsslstance payments

For the purpose of alding lower.Income fami-
Hes in obtaining & decent place to live and of
promoting economlcally mixed housing, assist-
ance payments may be made with respect to ex-
isting housing in accordance with the provi-
slons of this section.

(h) Authorization for coniracts for mssistance pay-
ments for existing dwellinga

{1) The Secrctary Is authorized to enter into
annual contributions contracts with public
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housing agencles purstant to which such agen-
cles may enter Into contracts {o make asslst-
ance payments to owners of existing dwelling
units In accordance with this section. The Sec-
retary shall enter into a separate annual contrl-
butions contract with each public housing
agency to obligate the authority approved each
year, beginning with the authority approved in
appropriations Acts for flscal year 1588 (other
than amendment authority to Increase assist-
ance payments being made using authority ap-
proved prior to the appropriations Acts for
fiscal year 10883, and such annual contributions
contract (other than for annual contributions
under subsection {0) of this sectlion) shall bind
the Secretary to make such authority, and any
smendments incressing such azuthority, avall-
able to the public housing agency for a speci-
fled peried. In aress where no public housing
agency has been organized or where the SBecre-
tary determines that a public housing agency is
unable to Implement the provisions of this sec-
tion, the Secretary 1s authorized to enter into
such contracts and to perform the other func-
tions assigned to a public housing agency by
this section.

(2) Repealed. Pub. L. 98-18%, title II,
§ 208(aX2), Nov. 30, 1983, 87 Stat. 1183.

(c) Contents and purposes of contracts for asgiatance
peyments; amount and scope of manthly asslst-
ance payments

(1) An asslstance contract entered into pursu-
ant to this section shall establish the maximum
monthly rent (including utilities and all main-
tenance and management charges) which the
owner is entitled to rcceive for each dwelling
unit with respect to which auch assistance pay-
ments are to be made, The maximum monthly
rent shall not exceed by more than 10 per
centum the fair market rental established by
the Secretary periodically but not less than an-
nuslly for existing or newly constructed rental
dwelling units of various sizes and types in the
market area suitable for occupancy by persons
assisted under this section, except that the
maximum monthly rent may exceed the falr
market rental by more than 10 but not more
than 20 per centum where the Secretary deter-
mines thut speclal clrcumstances warrant such
higher maximum rent or that such higher rent
Iz necessary to the fmplementation of o local
housing assistance plan a3 defined In section
1438(a)(5) of this title, In the case of newly con-
structed and substantially rehablilitated umnits,
the exceptien In the preceding sentence shall
not apply to more than 20 per centum of the
total amount of authority to enter into annual
contributions contracts for such units which is
ailocated to an area and obligated with respect
to any fiscal year beginning on or after October
1, 1880, Proposed falr market rentals for an
ares shall be published in the Federal Reglster
with reasonable time for public comment, and
shall become effective upon the date of publica-
tion in final form in the Federal Register. Fach
fair market rertal in effect under this subsec-
tion shall be adjusted to be effective on Octo-
ber 1 of each year to reflect changes, based on
the most recent available data trended so the

Appx.42



Page 81

rentals will be current for the year to which
they apply, of rents for existing or newly eon-
structed rental dwelling units, as the case may
be, of varlous sizes and types in the market area
suitable for occupancy by persons assisted
under this sectlon. Notwithstanding any other
provision of this section, after Qctober 132, 1977,
the Secretary shall prohibit high-rise elevator
projects for families with children unless there
is no practical alternative. The Secretary shall
establish separate fair market rentals under
this paragraph for Westchester County in the
State of New York. If units assisted under this
section are exempt from local rent control
while they are go assisted or otherwise, the
maximum montnly rent for such units shall be
reasonable in comparison with other units in
the market area that are exempt from local
rent cantrol.

- (2)(A) The assistance contract shall provide
for adjustment annually or more frequently in
the maximum monthly rents for units covered
by the contract to reflect changes in the fair
market rentals established in the housing ares
for similar types and sizes of dwelling units or,
if the Secretary determines, on the basis of a
reasonable formula.

(B) The contract shall further provide for the
Secretary to make additlonal adjustments in
the maximumn monthly rent for units under
contract to the extent he determines such ad-
Justments are necessary to reflect Increases in
the actual and necessary expenses of owning
and maintaining the units which have resulted
from substantlal general Increasses in real prop-
erty taxes, utility rates, or similar costs which
are not adequately compensated for by the ad-
justment in the maximum monthly rent au-
thorized by subparagraph (A).

{C) Adjustments in the maximum rents under
subparagraphs (A) and (B) shall not result In
material differences between the rents charged
for assisted units and unassisted units of simi-
lar quality and age in the same market, areg, as
determined by the Secretary. 1f the SBecretary
or appropriate State agency does not complete
and submit to the project owner a comparabll-
ity study not later than 80 days hefore the an-
niversary date of the assistance contract under
this section, the automatic annual adjustment
factor shall be applied. The Secretary may not
reduce the contract rents In effect on or after
April 15, 1987, for newly constructed, substan-
tially rehabilitated, or moderately rehabilitated
projects assisted under this section (including
projects assisted under this sectlon as in effect
prior to November 30, 1983), unless the project
has been refinanced in a manner that reduces
the periodic payments of the owner. Any maxi.
mum monthly rent that has been reduced by
the Seeretary after April 14, 1987, and prior to
Wovember 7, 1988, shall be restored to the max-
Imum monthly rent in effect on April 15, 1987,
For any project which has had its maxlmum
monthly rents reduced after April 14, 1987, the
Seeretary shall make asslstanes payments
(from amounts reserved for the orlginal con-
tract) to the owmer of such project In an
amount equal to the difference between the
maximum monthly rents in effect on April 15,
1987, and the reduced maximum monthly rents,
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multiplied by the number of months that the
reduced maximum monthly rents were In
effect. :

(3) The amount of the monthly assistance
payment with respect to any dwelling unit shail
be the difference between the maximum
monthly rent which the contract provides that
the owner is to recelve for the unit and the rent
the family is required to pay under sectlon
1437a(a) of this title. Reviews of family {ncome
shall be made no less frequently than annually.

{4) The assistance contract shall provide that
assistance payments may be made only with re-
spect to & dwelling unit under lease for ocecu-
pancy by a famlly determined to be a lower
income family at the time it Initially occupled
such dwelling unit, except that such payments
may be made with respect to unaceupled units
for a period not exceeding sixty days (A) in the
event that a familly vacates a dwelllng unit
before the expiration date of the lease for oceu-
pancy or (B) where a good falth effort Is being
made to fill an unoceupied unit, and, subject to
the provisions of the following sentence, such
payments may be made, in the case of & newly
constructed or substantially rehabilitated proj-
ect, after such sixty-day period in an amount
equel to the debt service atiributable to such
an unoccupied dwelllng unit for & period not to
exceed one year, if a good faith effort is belng
made to flll the unit and the unit provides
decent, safe, and sanitary housing. No such
payment may be made after such sixty-day
period If the Secretary determines that the
dwelling unit Is in 8 project which provides the
owner with revenues exceeding the costs in-
cué'red by such owner with respect to such proj-
ect.

(5) Assistance payments may bhe made with
respect to up to 100 per centum of the dwelling
units in any structure upon the application of
the owner or praspective owner, Within the cat-
egory of projects contalning more than fifty
unlts and degigned for use primarlly by non-
elderly and nonhandicapped persons which are
not subfect to mortgages purchased under sec-
tion 17202 of title 12, the Secretary may give
preference to applications for assistance involv-
Ing not more than 20 per centum of the dwell-
ing units In a project. In according sny such
preference, the Secretary shall compare appli-
catfons recelved during distinet time periods
not exceeding shaty days in duration.

(8) The Secretary shall take such steps as
may be necessary, including the making of con-
traets for assistance payments (n amounts in
excess of the emounts required at the time of
the initial renting of dwelling units, the reser-
vation of annuel cortributions authority for
the purpose of amending houslug assistance
contracts, or the atlocation of a portion of new
authorizations for the purpose of amending
housing assistance contracts, te assure that as-
sistance payments are increased on & timely
basls to cover increases in maximum monthly
rents or decreases in family incomes.

(7} To the extent authorized in contracts en-
tered into by the Secretary with a public hous-

*Ses Reforences In Text note befow.
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ing agency, such agency may purchase any
structure containing one or more dwelllng units
assisted under this section for the purpese of
reselling the structure to the tenant or tenants
oceupying units aggregating in value at least 80
per centum of the structure's total value. Any
such resale may be made on the terms and con-
ditions prescribed under section 1437e(h) of
this title and subject to the limitation con-
tained in such section.

(B) Each contract under this section shali pro-
vide that the owner will notify tenants at least
90 days prior to the explration of the contract

- of gny rent increase which may occur as a
result of the expiration of such contrect.

(5) Not less than 1 year prior to terminating
any eontract under which assistance payments
are recelved under this section (but not less
than 90 days in the case of housing certificates
or vouchers under subsection (b} or (o) of this
section), an owner shell provide written notlce
to the Secretary and the tenants Involved of
the proposed termination, specifying the reas-
sons for the termination with sufficlent detafl
to enable the Secretary to evaluate whether
the termination is-lawful and whether there are
additlonal actions that can be taken by the Sec.
retary to aveid the termination. The Secretary
ghall review the owner's notice, shall consider
whether there are addltlonal actions that can
be taken by the Secretary to avold the termina-
tion, snd shall ensure a proper adjustment of
the contract rents for the project in conformity
with the requirements of paragraph (2). The
Secretary shall issue & written finding of the le-
gallty of the termination and the reasons for
the termination, inclnding the actions consig-
ered or taken to avoid the termination, For pur-
poses of this paragraph, the term "termina-
tlon” means the expiration of the assistance
contract or an owner's refusai to renew the as.
sistance contract.

(10) If an owner provides notice of proposed
termination under paragraph (9} and the con-
tract rent is lower than the maximum monthly
rent for units assisted under subsection (b)1)
of this mection, the Secretary shall adjust the
contract rent based on the maximum monthly
rent for units assisted under subsection (bX1)
of this section and the value of the lower
Income housing after rehabilitation,

(d) Required provisions and duratlon of contracts for
asalatance poyments; waiver of iimitation

{1) Contracts to make assistance payments
entered into by a public housing agency with an
owner of existing housing units shall provide
(with respect to any unit) that—

{A) the selection of tenants for such unit
shall be the function of the owner, subject to
the provisions of the annusl contrihutions
contract beftween the Secretary and the
agency, except that (i} the tenant selection
eriterla used by the owner shall give prefer-
ence to familles which ocoupy substandard
housing, are paying more than 50 per centum
of family income for rent, or are involuntarily
displaced ot the time they are seeking assist-
ance under this section; and (ii) the public
houelng agency may provide for circum-
stances in which famlifes who do not qualify

TITLE 42-THE PUBLIC HEALTH AND WHEHLFARE

Poge 32

for any preference established In clause (1)
are provided assistance before famiiies who
do quality for such preference, execept that
not more than 10 percent (or such higher pet-
centage determined by the Secretary te be
necessary to ensure that publie houstng agen-
cles ean asstat families in accordance with
subsection (u)(2) of this section or determined
by the Secretary to be appropriate for other
good cause) of the families who initially re-
celve assistance in any 1-year perlod {or such
gshorter perlod selected by the public housing
agency hefore the heginning of Its first fuli
year subject to this clause) may be families
who do hot qualify for such preferance;

(B)(1) the lease between the tenant and the
owner shall be for at least one year or the
term of such contract, whichever s shorter,
and shall contain other terms and conditions
speclfied by the Secrctary; and

(i1) the owner shall not terminate the ten-
ancy except for serious or repented violation
of the terms and conditions of the lease, for
violation of applicable Federal, State, or local
law, or for other good cause;

(C) maintenance and replacement (includ-
ing redecoration) shall be In accordance with
the standard practice for the bullding con-
cerned as established by the owner and
agreed to by the agency; and

(D) the agency and the owner shall carry
cut such other appropriate terms and condi-
tions as may be mutually agreed to by them.

(2)(A) Each contract for an existing structure
entered Into under this sectlon shall be for a
term: of not less than cne month nor more than
one hundred and elghty months. Where the
Secretary enters into an annusl contributions
contract with a public housing agency pursuant
to which the agency will enter into a contraot
for assistance payments with respect to an ex-.
isting structure, the contract for assistance pay-
ments may not be attached to the structure
unless (i) the Secretary and the public housing
agency approve such action, and (il) the owner
agrees to rehabilitate the structure other than
with asslatance under this chapter and other-
wise complles with the requirements of this sec-
tion, exeept that the Secretary shall permit the
public housing agency to approve such attech-
ment with respect to not more than 16 percent
of the assistance provided by the public hous-
lngtageney i the requirements of clause (i) are
met.

{B) The Secretary shall permit any public
housing agency to approve the attachment of
assistance under subsection (bX1) of this sec-
tion with respect to any newly constructed
structure H—

() the owner or prospectlve owner agrees to
construct the structure other than with as-
slatance under thls chapter and otherwise
compiies with the requirements of this sec-
tion; and

{I1) the agpregate assistance provided by the
public housing agency purauant to this sub-
paragraph and the last sentence of subpara-
graph (A} does not exceed 16 percent of the
assistanoce provided by the pubifc housing
agency.
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(C) Any contract for assistance payments
that is attached to & atructure under this pars-
graph shall {at the option of the public housing
agoency but subject to available funds) be re.
newable for 2 additional §-year terms, except
that the aggregate term of the initial contract
and renewals shall not exceed 15 years.

(3) Notwithastanding any other provision of
law, with the approval of the Secretary the
public housing agency administering a contract
under this section with regpect to existing hous-
Ing units may exercise all management and
maintenance responsibilities with respect to
those units pursuant te a contract between
such agency and the owner of such unlts.

{e) Restrictlons on contracts for asslatance payments

(1) Nothing in this chapter shall b deemed
to prohibit an ovmer from pledging, or offering
as gecurity for any loan or obligation, a con-
tract for assistance payments entered Into pur-
suant to this section: Provided, That such secu-
rity 1s in conmection with a project constructed
or rehabilitated pursuant to authority granted
in this section, and the terms of the financing
or any refinancing have been approved by the
Secretary.

{2) For the purpose of upgreding and thereby
preserving the Nation's housing stock, the Sec-
retary Is authorized to make assistance pay-
ments under this section dirvectly or through
public housing agencles pursuant to contracts
with owners or prospective owners who agree to
upgrade housing so as to make and keep such
housing decent, safe, and sanitary through up-
grading which involves less than substantial re-
hablilitation, as such upgrading and rehabilita-
tion are defined by the Secretary. The Secre-
tary Is suthorized to prescribe such terms and
conditions for contracts entered into under this
section pursuant to this paragraph rs the See-
retary determines to be necessary and appropzi-
ate, except that such terms and conditions, to
the maximum extent feasible, shall he consist-
ent with terms and conditions otherwise appii-
cable with respect to other dwelling units as-
gisted under this gection. Notwithstanding sub-
section (cX1) of this section, the Secretary may,
in earrying out the preceding sentence, estab-
iish p maximum monthly rent (for units up-
graded pursuant to this paragraph) which ex-
ceeds the fair market rental by not more than
20 per centum if such units are located in an
area where the Secretary finds cost levels so re-
quire, except that the Secretary may approve
maximum monthly rents which exceed the fair
market resitals by more than 20 but not more
than 30 per centum where the Secretary deter-
mines that special circumstances warrant such
higher rent or where necessary to the imple-
mentation of a local housing assistence plan.
The Secretary Is atso authorized $0 make assist-
ance svaliable under this section pursuant to
this paragraph to any unit in 2 housing project
which, on an overall basis, reflects the need for
sich uperading. The Secretary shall incresse
the amount of asgistance provided under this
paragraph above the amount of nagsistance
otherwise permitted by this paragraph and sub-
section (eX1) of this sectlion, if the Secretary
determines such increase necessary to assist in
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the sale of multifamily housing projects owned
by the Department of Housing and Urban De-
velopment.

() Definitlons

As usged In this section—

(1> the term “owner” means any private
person or entlty, ineluding a cooperative, ora
public housing agency, having the legal right
to lease or sublease newly constructed or sub-
stantirlly rehabilitated dwelling units as de-
serlbed In this gection:

{2) the terms “rent” or *rental” mean, with
respect to members of a cooperatlve, the
charges under the occupancy agreements be-
tween such members and the cooperative; and

{3) the term “debt service” means the re-
quired payments for principal and interest
made with respect to & mortgage secured by
howing assisted under this chapter,

{z) Regulations applicahle for implementation of es-
slstance payments

Notwithstanding any other provision of this
chapter, assistance payments under thls section
may he provided, in accordance with reguls-
tions prescribed by the Secretary, with respect
to some or all of the units In any project ap-
proved pursuant to section 1701q of title 12,

(h) Nonapplicability of inconsistent provisions to
contracts for asslstance paymenta

Sectlons 143%cte) and 1437d of this title, and
any other provislons of this chapter which are
Inconsigtent with the provisions of this section
shall not apply to contracts for assistance en-
tered inte under this section.

([} Repealed. Pub, L, 98-181, titie IL, § 203(a)(4), Nov,
80, 1983, 97 Stat, 1183

(§) Asslstance for manufactured homes

(1) The Secretary may enter inte contracis to
make asgistance payments under this subsec-
tion to assist lower income families by making
rental agsistance payments on behalf of any
such family which utillzes a manufactured
home as its principal place of residence. Such
payments may be made with respect to the
rental of the real property on which there islo-
cated & manufactured home which is owned by
any such family or with respect to the rental by
such family of a manufectured home and the
real property on which it 1s located. In earrying
out this subsection, the Secretary may—

(A) enter into annual contributions con-
tracts with public housing agencies pursuant
to which such agencles may enter into con-
tracts to make such assistance payments to
the owners of such resal property, or

(B) enter Into such contracts directly with
the owners of such real property.

(2)(A) A contract entered Into pursuant to
this paragraph shall establish the maximum
monthly rent (including maintenance and man-
agement charges) which the owner [s entitled
to recelve for the space on which & manufsc-
tured home I8 located and with respect to
which asslstance payments are to be made. The
maximum monthly rent shall not exceed by
more than 10 per centum the falr market rental
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eztablished by the Secretary periodically (but
not less than annually) with respect to thc
market area for the rental of real property suit-
gble for occupancy by familles assisted under
this paragraph.

(B} The amount of seny monthly assistance
rayment with respect to any family which
rents real property which s essisted under this
paragraph, and on which is located a manuiac-
tured home which 18 owned by such family
shall be the difference between the rent the
family Is required to pay under section 1437a(n)
of this title and the sum of—

(1) the monthly payment made by such
family to amortize the cost of purchasing the
manufactured home;

(i1} the monthly utility payments made by
such family, subject to reasonable Hmitations
prescribed by the Secretary; and

(1) the maximum monthly rent permitted

" with respect o the real property which is
rented by such family for the purpose of lo-
cating its manufactured home;

except that in no case may such assistance
exceed the total mmount of such maximum
monthly rent. ’

(3)XA) Contracts entered into pursuant to thisg
paregraph shall establish the maximum month-
1y rent permitted with respect to the manufac-
tured home and the real property on which it {s
located and with respect to which assistance
payments are to be made. The maximum
monthly rent shall not exceed by more than 10
per centum the falr market rental established
by the Secretary periodically (but not less than
annually) with respect to the market area for
the rental of 8 manufactured home and the
real property on which it is located suitable for
cccupancy by families assisted under this para-
graph, except that the maximum monthly rent
may exceed the fair market rental by more
than 10 but not more than 20 per centum
where the Secretary determines that special
clrcumstances warrant such higher maximum
rent.

(B) The amount of any monthly assistance
payment with respect to asny family which
rents & manufactured home and the reai prop-
erty on which it is located and which s asglsted
under this paragraph shalt be the difference be-
tween the rent the famity is required to pay
u;:der section 1437a(n) of this title and the sum
Oof—

{1} the monthly utility payments made by
such family, subject to reasonahle Hmitations
prescribed by the Secretary; and

(i1} the maximum monthly rent permitted
with respect to the manufactured home and
the reat property on which it is located.

(4) The provisions of subsection (eX2) of this
section shall apply to the adjustments of maxi-
mum monthly rents under this subsection,

{5) Each contract entered into under this sub-
section shall ke for a term of not less than one
month and not more than 180 months, excent
that In any case in which the manufactured
home park is substantially rehabititated or
newly constructed, such term may not be less
than 240 months, nor more than the maximum
term for & manufactured home loan permlitted
under section 1703(b) of title 12,
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{6) The Secretary may carry out this subsec-
tion without regard to whether the manufac-
tured home park is existing, substantially reha-
bilitated, or newly constructed.

7y In the case of any substantinlly rehabitl.
tated or newly constructed manufactured home
park containing spaces with respect to which
assistance i8 made under this subsgection, the
principal amount of the mortgage attributable
to the rental spaces within the park may not
exceed an amount established by the Secretary
which 15 equal to or less than the limitation for
manufactured home parks described In section
1713{c)3) of title 12, and the Secretary may in-
crense such limitation in high cost areas in the
manner described In such section,

{8) The Secretary may brescribe other terms
and conditions which are necessary for the pur-
pose of carrying out the provisions of this sub-
gection and which are conststent with the pur-
poges of this subsection.

{k) Verification of Income

The Secretary shall establish procedures
which are appropriate and necessary to assure
thet income data provided to public housing
agencies and owners by families applying for or
recelving asslstance under thls section Is com-
plete and nccurate. In establishing such proce-
dures, the Secretary shall randomly, regularly,
and perlodically select & sample of families to
authorize the Secretsry to obtain information
on these famiiles for the purpose of income ver-
ification, or to allow those famiiies to provide
such Information themselves. Such information
may include, but iz not limited to, data concern-
ing unemployment compensation and Federal
income taxation and data relating to benefits
made avallable under the Social Security Act
{42 U.8.C. 301 et seq.), thie Food Stamp Act of
1077 17 U.S.C. 2011 et seq.), or title 38. Any
such Information recelved pursuant to this sub-
section shall remain confidential and shall be
used only for the purpose of verifylng incomes
in order to determine ellglbility of families for
benefits (and the amount of such benefits, 1f
any) under this sectlon.

(B, {m) Repealed. Pub. L. 98-181, tltie II, § 209(a}5),
Nov, 30, 1983, 97 Stat. 1183

{n) Assistance for dwellings witbout bathrooms and
kitchens; conditions; walver of Himitatlons

In making assistance available under subsec-
tions (bXI) and {e)(2) of this sectlon, the Secre-
tary may provide sssistance with respect to res-
idential properties in which some or all of the
dwelling units do not contaln bathreom or
kitchen facilities, if—

(1) the property la located in an area in
which there i5 a significant demand for such
units, as determined by the Secretary;

(2) the unit of general local government in
which the property 15 located and the local
public housing agency approve of such units
belng utilized for such purpose; and

(3) In the case of nssistance under subsec-
tion (b)(1) of this section, the unlt of general
local government in which the property Is lo-
cated and the local public housing agency cer-
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tity to the Secretary that the property com-
plies with local health and safety standards.

The Secretary may weive, In appropriate ceses,
the limitation and preference described in the
second and third sentences of section
1437a(b)X3) of this title with respect to the as.
pistance made avallable under this subsectlon,

(0) Amount of assistance; ellgible families; vacancles;
term of contract; quallty atandards; adjustmenta;
annual eontributions rate; use of surplus; {ypes
of bousing

{1) The Secretary may provide assistance
using a payment standard in accordance with
this subsection. The payment standard shall be
used to determine the monthly assistance
which may be paid for any family, as provided
in paragraph (2) of this subsection, and shall be
based on the fair market rental established
under subsection (¢} of this section.

(2} The monthly assistance payment for any
family shall be the amoeunt by which the pay-
ment standard for the area exceeds 30 per
centum of the famlly’s monthly adjusted
income, except that sueh monthly assistance
payment shall not exceed the amount by which
the rent for the dwelling unit (ncluding the
amount allowed for utilitles In the case of a
unit with separate utility metering) exceeds 10
percentum of the family's monthly income.

(3) Assistance payments may be made only
for (A) a family determined to be a very low-
Income family at the time it initinlly receives
assistance, (B) a famlly previously nassisted
under this chapter. In selecting families to be
assisted, preference shall be glven to famllies
which, at the time they are seeking assistance,
octupy substandard housing, are involuntarily
displaced, or are paylng more than 50 per
centum of family income for rent, or {C) a
family that Is determined to be a lower Income
family at the time it initiglly recelves assistance
and that 1s displaced by activities under section
143%0(c) of this title. A publle housing agency
may provide for circumstances In which fami-
les who do not qualify for any preference es-
tablished in the preceding sentence are provid-
ed asslstance under this subsection before fami-
lies who do qualify for such preference, except
that not more than 10 percent (or such higher
percentage determined by the Secretary to be
necessary to ensure that public housing agen-
cles ean assist familles ih accordance with sub-
section (u)(2) of this sectlon or determined by
the Secretary to be appropriate for other gond
cause) of the families who Initially recelve as-
slstance in any l-year perjod (or such shorter
period selected by the public housing agency
before the beginning of its first full year sub-
Ject to this sentence) may be familles whe do
not qualify for such preference,

{4) If a family vacates a dwelllng unit before
the expiration of a lease term, no assistance
payment may be made with repsect to the unit
af:e:-l the month during which the unit was va-
cated.

(6} A contract with a public housing agency
for annual centrfbutions under this subsection
shall be for an init{al term of sixty monihs. The
Secretary shall require (with respect to any
unit) that (A} the publlc housing agency in-
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spect the unit before any assistance payment
may be made to determine that it meets hous-
ing quality standards for decent, safe, and sani-
tary housing established by the Secretary for
the purpose of this section, and (B) the public
housing agency make annual or more frequent
inspections during the contract term. No assist-
ance payment may be made for s dwelllng unit
which falls to meet such quality standards,
unless any such fajlure 15 promptly corrected
by the owner and the correction verified by the
public housing agency.

(6XA) The amount of assistance payments
under this subsectlon may, in the discretion of
the public housing agency, be adjusted annual-
1y where necessary to assure continued afford-
ability. The aggregate amount of adjustments
pursuant to the preceding sentence may hot
exceed the amount of any excess of the annual
contributions provided for in the contract over
the amount of assistance payments actually
pald (ncluding amounts which otherwise
become available during the contract perjod).

(B} For the purpose of subparagraph {(A),
each contract with a public housing agency for
annual contributions under this subsection
shall provide annual contributions equal to 1156
per centum of the estimated aggregate amount
of assistance required during the first year of
the contract,

(C) Any amounts not needed for adjustments
tinder subparagraph (A) may be used to provide
assistance payments for additional families,

{7) A publlc housing agency may utllize au-
thority avatiable under this subsection to pro-
vide nssistance with respect to cooperative or
mutual housing which has a resale structure
which maintains affordability for lower Income
familles where the agency determines such
actlon will assist in maintaining the affordabil-
{ty of such housing for such families,

(8) The Secretary may set aside up to 5 per-
cent of the budget authority avallable under
this subsection as an adfustment pool. The Sec-
retary shall use amounts in the adjustment
pool for adjustments pursuant to paragraph
{GXA) to ensure continued affordability where
the Secretary determines additional assistance
for this purpose Is necessary, based on docu-
mentation submitted by a public housing
Agency.

(p) 8hared housing for elderly and handicapped

In order to assist elderly families (as defined
in section 143Ta(bX3) of this title who elect to
live in & shared housing arrangement in which
they beneflt as a resuit of sharing the facilities
of a dwelling with others in & manner that ef-
fectively and efficiently meets thelr housing
needs and thereby reduces thefr cost of hous.
Ing, the Secretary shail permit assistance pro-
vided under the existing housing and moderate
rehabilitation programs to be used by such
familtes in such arrangements, In carrying out
this subsection, the Secretary shall fssue mini-
mum habitability standards for the purpose of
assuring decent, safe, and sanitary housing for
such families while taking inte account the spe-
cial elrcumstances of shared housing.
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(q)} Administrative fees for certificate and housing
voucher programs

(1) The Secretery shall establish a fee for the
costs Incurred In administering the certificate
and housing voucher programs under subseec-
tions (b) and (o) of this section. The amount of
the fee for each month for which a dwelling
unit is covered by an assistance contract shall
be 8.2 percent of the falr market rental estab-
lished under subsectfon (¢)1) of this section for
a 2-bedroom existing rental dwelling unit In the
market area of the public housing agency. The
Secratary may Increase the fee if necessary to
reflect the higher costs of administering small
programa and programs operating over large ge-
ographic areas.

(2XA) The Secretary shall also establish rea-
gonable fees (as determined by the Secretary)

or—

¢y the costs of preliminary expenses {not to
exceed $275) that the public housing agency
documents i has Incurred in connection with
new allocations of asaistance under the certlf-
fcate and housing voucher programs under
subsections (h) and (o) of this zection;

(i) the costs Incurred In assisting famllies
who experience difficulty (as determined by
the Secretary) in obtalning appropriate hous.
ing under the programs; and

(i) extraordinary costs approved by the
Secretary.

{B) The method used to calculate fees under
subparagraph (A) shall be the same for the cer-
titicate and housing voucher programs under
subsections {b) and (o) of this section and shall
take Into account local cost differences.

{3) The Secretary may establish or Increase a
fee In accordance with this subsection only to
such extent or In such amounts as are provided
in appropriation Acts, i

{r) Portability of certificates and vouchers; authorlty
of public housing agency; Secretary to consider
reduction in famiites in preceding fiscal year; au-
thority of Secretary under other law unrestricted

{1) Any family assisted under subsection (b}
or (o) of this section may recelve such asgsist-
ance to rent an eligible dwelling unit tf the
dwelling unit to which the family moves is
within the same, or & contlguous, metropolitan
statistical area as the metropolitan statistical
area within which {s located the area of juris-
dlction of the public housing agency approving
such assistance,

{2) The public housing agency having asuthor-
ity with respect to the dwelling unit to which a
family moves under this subsection shall have
the responsibility of carrying out the provislons
of this suhgection with respect to the family, If
N0 public housing agency has authority with re.
spect to the dwelling unit to which a famlily
moves under this subsection, the public housing
agency approving the assistance shall have
such responsibiiity.

{3) In providmg assistance under subsection
(b} or (o) of this sectlon for any fiscal year, the
Secretary shall give consideration to any reduc-
tion in the number of resident families incurred
by a public housing agency in the preceding
fiscal year as 8 result of the provislons of this
subsection.

TITLE 42—-THE PUBLIC HEALTH AND WELFARE

Page 38

{4) The provisions of this subsection may not
be construed to restrict any authority of the
Secretary under any other provision of law to
provide for the portability of assistance under
this section.

(3) Prohibltion of denini of certificates and vouchers
to realdents of public housing

In selecting families for the provislon of as-
sistance under this gectlon (Including subsec-
tion (o) of this section), a public housing
agency may not exciude or penalize a family
solely because the family resldes in & public
housing proiect.

(t) Nondiscrimination ngainst certificate holders and
voucher hoiders

{1) No owner who has entered Into a contract
for houslng assistance payments under this sec-
tion on behalf of any tenant in a multifamily
housing project shall refuse-—

(A) to lease any avallable dwelling unit in
any multifamily housing project of such
owner that rents for an amount not greater
than the fajr market rent for a comparable
unit, as determined by the Secretary under
this section, to 8 holder of a certificate of eli-
gibility under this section a proximate cause
of which iz the gtatus of such prospective
tenant as & holder of such certificate, and to
enter into & housing assistance payments con-
tract respecting such unit; or

{B) {0 lease any avallable dwelllng unit In
any multifamily housing project of such
owner to a holder of & voucher under subsec-
tion (o) of this section, and to enter Into a
voucher contract respecting such unit, a prox-
imate cause of which Is the status of such
prospective tenbant as holder of such voucher.

{2) For purposes of this stihsectlon, the term
*multifamily housing project” means a residen-
ailu:ilt;mﬂdlng containing more than 4 dwelling

(u) Assistance for resldenis of remtal rehabilltation
projects
In the case of lower Income families living in
rental projects rehabilitated under section
14370 of this title or section 1490m of this title
before rehabilitation—

{1) certificates or vouchers under this sec-
tion shall be made for famllfes who are re-
quired to move out of thelr units because of
the physlcal rehabilitation activitles or be-
cause of overcrowding;

{2) at the discretion of ench public housing
agency or other agency administering the al-
location of wasistance, certificates or vouchers
under this section may be made for famllies
who would have to pay more than 30 percent
of their adjusted income for rent after reha-
bilitation whether they choose to remain in,
or {0 move from, the project; and

(3) the Secretary shall allocate assistance
for certifieates or vouchers under this section
to ensure that sufficient resources are avall-
‘able to address the physical or economic dis-
placement, or potential economic displace-
ment, of existing tenants pursuant to para-
graphs (1) and (2).

Appx. 48




Page 37

(v) Terms of contracis; extensiona

(1) The Secretary shall extend any expiring
contract entered into under this sectlon for
loan management assistance or execute & new
contract for project-based loan management as-
sistance, If the owner agrees to continue provid-
ing housing for lower income famfites during
the term of the contract.

(2)(A) The eliglblity of a multifamily residen-
tial project for loan management assistance
under this sectlon shall be determined without
regard to whether the project is subsldized or
unsubsidized.

{B) In allocating loan management assiatance
under this section, the Secretary may glve a
priority to any project only on the basls that
the project has serious financial problems that
are likely to result in & claim on the insurance
fund In the near future or the project is eligible
to receive incentives under subtitle B of the
Emergency Low Income Housing Preservation
Act of 1987.

(Sept. 1, 1987, ¢h. 896, title I, § 8, as added Aug,
22, 1974, Pub, L, 93-383, title II, § 201(a), 838
Stat. 862, and amended Aug. 3, 1978, Pub. L,
04-378, §2«d), (®), (&), 80 Stat. 10688; Apr, 30,
19717, Puh, L, 95-24, title I, § 101(c), 81 Stat, 55;
Oct. 12, 1977, Pub., L. 855-128, title II,
§ 201(c)-(e), 91 Stat. 1128; Oct. 31, 1878, Pub. L.
05-557, title IT, § 206(d (1), (e), (1), B2 Btat. 2091,
2002 Dec. 21, 1879, Pub. L. 96-183, title II,
5§202(b), 206(b), 210, 211(b), 83 Siat. 1106,
1108-1119; Oct. 8, 1980, Pub, L. §6-3089, title 1II,
§ 203, title IIT, § 308(cX(3), 04 Stat. 1620, 164];
Aug. 13, 1581, Pub, L. 97-35, title IIT, §§ 322(e),
324-326(a), (eX1), 420F(a), 95 Stat, 402,
405-407, 410; Nov. 30, 1083, Puh, L. 98-181, title
II, §§ 203(bX1), (2), 207-208(n), 210, 211, 97 Stat,
1178, 1181-1183; Oct. 17, 1684, Pub, L, 98-479,
title I, § 102(bX6)~(10), 88 Stat, 2221, 2222; Feb,
G, 1088, Pub. L, 100-242, title I, §§ 141149, title
I1, §5§203(a), 262, 101 Stat. 1849-18563, 1878,
1850; redesignated tifle I, June 29, 1888, Pub, L.
100-358, § 5, 102 Stat. 681; Nov. 7, 1888, Pub, L.
100-628, title X, §§ 1004(a), 10056(b)(1), {c), 10086,
%g%;(;:). (e), 1029, 102 Stat. 3284, 3265, 3269,

AMENDMENT OF SECTION

For repeal of amendmeni by section
203(a) of Pub, L. 100-242, see Effective and
g‘:lnninatian Dates of 1988 Amendment nole

ow,

REerzaeNces 1IN TexT

Section 1720 of title 12, referred to In subaec. (0)(5),
was repealed by Pub. L. 03-161, titie IV, § 483(n), Nov,
30, 1983, 97 Stat. 1240,

The Soclal Security Act, referred to In subsec. (k), Is
act Aug, 14, 1935, ch, 531, 40 SBtat, 820, as amended,
which is clrssified generally to chapter 7 (§ 301 el seq.)
of this title. For complete classitication of this Act to
the Code, see section 1305 of this title and Tables,

The Food Stamp Act of 1871, referred to In subsec,
k), is Pub, L. 88-625, Aug. 31, 1984, 78 Btat. 703, as
amended, which Is classificd generally to chapter 61
(32011 et seq.) of Title 7, Agriculture, For complete
clessifleation of this Act to the Code, see Short Title
note set out under 2011 of Title 7 and Tables,

The Emcrgency Low Income Housing Freservation
Act of 1987, referred to In subsee, (v¥2){B), s title II
of Pub. L. 10G-242, Feb. 6, 1088, 102 Stat. 1877, a3
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amended, Subtifle B (§§ 221 to 235) of title II of Pub,
L. 100-242 is classified as a note under section 17151 of
Title 12, Banks and Banking. ¥or complete clasgifica-
tion of this Act to the Cade, see Short Title section of
note set out under section 17151 of Title 12 and Tables.

PrIOR PROVISIONS

A prior section 8 of act Sept. 1, 1937, ch. 806, 50 Stat.
891, rs amended, which authorized the promulgation
of rules and regulations by the Authority, was classi-
fied to seotion 1408 of this title prior to the revislon of
act Sept. 1, 1937, by Pub, 1, 83-383.

AMEKDMENTS

1988—Subsec, (bX1}. Pub, L, 160-242, § 141, inserted
provisions mt end authorizing Secretary to enter Into
separate contributions contracts with each public
housing agency to obligate authority approved each
yenr, beginning with fiscal year 1988,

Subsee, ()1}, Pub. L. 100-242, §142(n), Inserted
before Irst zentence “Each falr market rental in effect
under this subsection shall be adjusted to be effective
on October 1 of each year to reflect changes, based on
the most recent avatlable data trended so the rentals
will be current for the year to which they apply, of
rents for existing or newly constructed rental dwelllng
units, ag the case may.be, of various sizes and types in
the market ares suitable for ccoupancy by persons as-
sisted under this section.”

Pub, L. 100-242, § 142(h), ingerted at end “The Sacre-
tary shall establish separate fait market rentals under
thls paragraph for Westchester County in the State of
New York."”

Pub. L. 100-242, § 142(c)(1), Inserted at end “If units
essisted under this section are exempt from local rent
control while they are so assisted or otherwise, the
maximum monthiy rent for such units ghall be reason-
able in comparison with other units in the market
aren that are exempt from Yocal rent control,”

Subsec, (cH2XT). Pub, L, 100-028, § 1004(a)(1}, sub-
etituted “under subparagraphs (A) and (B)' for “as
hereinbefore provided”.

Pub, L. 100-828, § 1004(aX2), inscrted at end “Any
maximum monthly rent that has been reduced by the
Secretary after April 14, 1987, and prior to November
%, 1986, shall be restored to the meximum monthly
rent in effect on April 15, 1887, For any project which
has had its maximum monthly rents reduced after
April 14, 1887, the Sccretary shall make assistance
payments (from amounts reserved for the original con-
tract) to the owner of such project in sn amount equal
to the difference between the meXimum monthly
rents in effect on April 15, 1987, and the reduced max-
Imum monthiy rents, multipiied by the number of
months that the reduced maximum monthly rents
were in effect,”

Pub, 1. 100-242, & 142(cH2), substituted *“assisted
units and unassisted unlts of siinilar quallty and age in
the same market area” for “assisted and comparable
unasslited units” and Inserted at end “If the Secretary
or spproprinte State agency does not complete and
submit to the project owner a comparabiiity study not
later than 60 days before the anniversary date of the
assistance contract under this sectlon, the automatic
annual pdjustment factor shall be applied.”

Pub. L. 100-242, § 142(d), Inzerted at end “T'he Secre-
tary may not reduce the contract rents In effect on or
after Apr}l 15, 1687, for newly constructed, substan-
tinlly rehabllitated, or moderately rehabilitated
projecta assisted under this section (Including projects
asslsted under this seetlon as In effect prior to Novem-
ber 30, 1083), unless the project haa been refinanced in
a mnm:er that reduces the periodic payments of the
owner,

Subseo. (e}2XD). Pub. L. 100-242, § 142(e), siruck
out subper. (D) which read as follows: “Notwithstand-
ing the foregolng, the Secretary shall limit Increases
in contract rents for newly constructed or substantial-
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1y rehabilitated projects asslsted under this section to
the amount of operating cost incresses Incurred with
respect to comparable rental dweiling units of various
gizes and types In the same market area which are
suitable for occupsnoy by familles assisted under this
gection. Where no comperable dwelling units exist in
the same market area, the Secretary chall have au-
thority to approve such increases in accordance with
the best available data regarding operating cost in-
creases in rental dwelling units,”

Bubsec. (oX9), (10}, Pub, L. 100-242, § 282(s), (b},
temporarily added pera. (9) and (10}, Bee Effective and
Termination Dates of 1068 Amendment note below.

Subsec, (d)(1XA). Pub, T, 100-628, § 1014(b), lnserted
L. {1) designation after “except that"” and added cl, (il}
before semicolon at end.

Subsec. (dX2). Pub, L. 100-828, § 1005(bX1}, desig-
nated existing provislons as subpar, (A), substituted
ey and “did’ for "(A)" and “(H)"* wherever appear-
ing, and added subpar, (B},

Pub. L. 100-828, § 1005(c), added aubpar, (C).

Pub, 1. 100-242, § 148, inserted exception authoriz-
ing Secretary to permit public housing authority to
approve attachment with respect to not more than 16
percent of assistance provided by public housing
agency If requirements of cl. (B) are met.

Bubsec. (o¥1), Pub. L. 100-243, § 143(a) 1), substitut-
ed “The Secretary may provide asslstanee” for "In
connection with the rental rehebllitation and develon-
ment program under section 14370 of this title or the
rurel housing preservation grant program under sec-
tlon 1480m of thix title, or for other purposes, the Sec-
ret.nry. i3 authorized to conduct a demonstration pro-

Subsec, (0)(3), Pub, L. 100-828, §1014({c), inserted
sentence at end authorizing publle houslng agencles to
provide for circumstances in which familles who do
not qualify for any preference are provided assistance
under this subsection before famlilfes whe do qualify
for such praference.

Subsgec. (oX4). Pub, L. 160-242, § 143(a)X2), (3), redes.
ignated par. {5) rs (4) and struck out former par. (4)
which read as follows: *“The Secretary shall use sub-
stantlafly aii of the authority to enter into contracts
under this subsection to make asslstance payments for
familles reslding in dweilings to be rehabllitated with
assistance under sectlon 14370 of this title and for
famiiles displaced as & result of rental housing devel-
opment asststed under such sectlon or 28 a result of ac-
tivities asslsted under section 1480m of this title,"”

Bubsgee, (0)(6). Pub, L. 100-242, § 143(a}3), redeslg-
nated par, (8) as (5), Former par. {5) redeslgnated (4},

Subseo, (0X58). Pub, L. 100-242, § 143(aX3), {b), redes-
{gnated par. (7) as (6), substituted “annuaily” for “as
frequently as twice durlng any five-year perled” in
subpar. (A}, and struck out subpar, (D) which directed
that public housing sgency eonsult with public and
units of local government regarding impact of adjust.
ments made under this section on the number of fami-
fies that can be assisted. Former par, (6) redesignated

{5).

Subgec. (oX7). Pub, L. 100-242, § 143(aX3), (0}, rades-
lgnated par, (8) as (7), and struck out “not to exceed 5
per centum of the amount of* after “utilize”, Former
pat. (7) redesignated (8),

Subsec. (oX8). Pub, L. 100-242, § 143(a)(3), (1), added
par. {8). Former par. (8) redeslgnated ().

Subsecs, (@) to {u). Pub, L. 100-242, §§144-149,
added subsecs, {q) to (u).

Bubsee, {1){3), Pub, L. 100-828, § 1008, added par. (3},

Subsee. {v}. Pub, L. 100-628, § 1029, redesignuted par.
(2) a8 (1) and inserted “for project-based loan manage-
ment asuistance”, added par, (2), and struck out
former par. (1) which required that each contract en-
tered Into by Bectrefary for loan management nssist-
ance be for a term of 180 months.

Pub. L. 100-242, { 262(c), temporarily added subsec,
{v), Bee Effective and Teriination Dates of 1888
Amendment note below,

1984 —-Subsec. (dX2). Pub. L. 88-4178, § 102(bX6), sub-
stituted “Where the Secretary enters into an annual
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contributlons contract with a publle bousing agency
pursuant to which the agency will enter into s con-
tract for assistance payments with respect to an exlst-
fng structure, the contract for sssistance payments
may not be attached to the structure unless (A) the
Secretary and the public housing agency approve such
action, and (B) the owner agrees to rehabilitate the
structure other than with assistanee under this chap-
ter and otherwise complies with tbe requirements of
this seotlon.’ for “A contract under this section may
not be attached to the structure except where the Sec-
retary speclfically walves the foregoing limitation and
the public housing agency approves such action, ahd
the owner agrees to rehabilitste the structure other
than with asslstance under this chapter and otherwise
complles with the requirementa of this sectlon, The
aggregate term of such cantract and any contract ex-
tenslon may not be more than 180 months."

Subsec, {(e}2), Puh. L. 98-479, § 102(bXT), Inserted at
end “The Secretary shall incrense the amount of as-
slstance provided under this paragraph above the
amount of asslstance otherwise permitted by this
paragraph and subsectlon (e}(1) of this gsectlon, If the
8ecretary determines such Increase necessary to asalst
in the sale of multifamily housing projects owned by
the Department of Housing and Urban Development,”

Subses, (1), Pub, L. 98-479, § 102(bX8), substituted
“subgeotions (bX1} and (eX2) of this section’ for “sub-
section (bX1), subsection (eX2} of this sectlon”,
elstl::hfm (0X3XC). Pub, L, 98-479, § 102(b)9), ndded

Subsee. (0XTHD). Pub, L. p3-479, § 102(bX10), insert.
ed "“unft of” bafore “generail”.

1983--Subsec, (a), Pub, L. 98-181, § 208(a)1}, subst{.
tuted “existing housing" for *exlsting, newly con-
structod, and substantially rehabilitated housing”.

Subsee. (bX2) Pub. L. p8-181, § 20{aX2), repealed
par, (2) which related to authorization of asslstance
payments by the Secretary and contractually obligat-
ed publlec housing agencles for construction or sub-
stantial rehabilltation of housing, modest in design,
with units for occupancy by low-income familles and
requirement that coniracts providing howsing asslst.
ance and entered into after Aug. 13, 1981, apecify the
?uml})ler of units available for occupanty by eligible

amllles,

Bubsee, (dX1XA), Pub, L. 08-181, § 203(b}(1), insert.
ed “, are paying more than §0 per centum of family
incomse for rent,”.

Subsee. (d)2). Pub. L. 98-181, § 208, Inserted second
and third sentencee respecting walver of limitatisn
and limitation of coniract and any extensfon to pre-
stribed period.

SBubsect. (e}{1). Pub. L. 08-181, § 200{a)X3), redesignat-
ed par. (4) ag (1) and sttuck out former par. (1} which
preseribed terms of 20 to 30 years for newly construct.
ed or substantially rehabilitated dwelling unita,

Bubsee, (eX2). Pub. L. 93-181, § 309(a)(3), redesignat-
ed par. (5) a8 (2) and struck out former par, (2) which
reguired owners to assume ownership, management,
and maintenance responsibillties, inocluding selectlon
of tenants and termination of tenancy for newiy con-
atructed or substantially rehabilltsted dwelling unita.

Pub, L. 98-181, §203(b)2), Saserted *, are paying
more than 50 per centum of fumily income for rent,”
afier "substandard housing”.

Subsec. (eX3). Pub. L. 98-181, § 208(a)(3), struck out
par. {3} which required that construction or substan.
tlal rehabllitation of dwelilng units be eligible for
mortgages insured under the Natlonal Housing Act
and that assistance not be withheld by reason of avail-
ability of mortgage insurance under section 1716z-8 of
title 12 or tax-exempt status obligations used to fl-
nance the construction or rehabllitation.

Subgec, (eX4), (5), Pub, T,, 08-181, § 209(aX3), redes.
lanated pars. (4) and (6) aa (1) and (2), respectively.

Subsec. (D, Pub., L. £8-181, §209(a)4), repealed
subsee, {1} which related to contracts with respect to
substantially rehabilitated dwelling units.
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Subsees, (1), (m). Pub, L. 88-181, § 200¢a)(5), repealed
subsec. (D) relating to Himitation of cost and rent in-
crenses, and subsec. (m) relating to preference for
projects on suitable State and local government tracts.

Subsec. (n). Pub, L. 96-181, § 208(a)(§}, substituted
“guhsection (eX2) of this section™ for “subsection
¢e)(5) and subsection (1) of this section”,

Pub, L, 98-181, §210(1), (2), Inserted “subsection
{bX1) of this section,” before “subsection (e)(8)" and a
cormnma after “subsection (e)(&) of this sectlon'.

Subsee. (n)3), Pub. L. 08-18]1, § 216{3)-(5), added
par. (3),

Bubsec, (0). Pub, L., 08-141, § 207, added subsee, (o).

Bubsee, {p}. Pub. L. p8-181, § 211, added aubsec. (D).

1081—8ubsec. (bX2), Pub. L. 97-35, §%324(1), 326(1),
insertad pravisions relating te increasing housing op-
portunities for very low-Income familles and provisions
relating to availabliity for occupancy the number of
units for which assistance 1s committed,

DSubaec. (¢)(2XD). Pub, L. 87-35, § 324(3), added par.
m).

Bubses. (¢)(3) Pub. L. 97-36, § 322(eX1), revised for-
mula for computation of amount of monthiy assist-
ance and struck out authorlty to make reviews at least
every two veara In cases of elderly familles.

Subseg, (c)X5). Pub. L. 97-35, § 325(2), Inserted refer.
ence to mortgages under section 1720 of title 12,

Subsec. (¢X7). Pub, L, 97-36, § 342¢(e)(2), struck out
par. (D relating to percentage requirement for fami-
ue;: wlt.'l;. very low income and redesignated former par,
(8) a8 (7).

Subase. (¢)(8), Pub, L, §7-35, § 324(a), added par. {(8).
Former par. {8) redeslgnated (7).

Subsee. (d)1XB). Pub, L. 87-35, §328(e)1), subati-
tuted provisions relating to terms and conditions, and
termination of the lease by the owner for provisions
relating to right of the agency to give notice to termli-
nate and ownet the right to make representation to
agency for termination of the tenancy.

Subsee, (I). Pub. L. B7-35, §322{eXd), struck out
pars. (1) to (3) which defined “lower income families”,
"very low-income families” and “Income”, respectively,
and redesignated para. (4) to (6) as (1) to (3), reapec-

tively.

Subzee. (h). Pub, L. 07-35, § 322(e)(4), ¢b), struck vut
refergnce to saction 1437a{1) of this title.

Bubaee, (1). Pub. L. 87-35, §328H(s), generally re-
vised and reorganized provislons and, as sp revised and
reorganized, substituted provislons relating to con-
tracts to make assistance payments to asslst lower
fnecome familles by making rental assistance payments
on behalf of such family, for provisions relating to
annual contributions contracts to assist lower income
families by making rental assistance paymenis.

Bubsee. {1}3). Pub. L, 97-36, § 32%(e)(6), substituted
in par. ¢3) "the rent the famlly s required to pay
under sectlon 1437a(a) of this title" for "25 per
cenhm. of one-twelfth of the annual income of such

family",

Subsecs. () to (n). Pub. L. 87-36, § 324(3), added sub-
gecs, () to (n).

1080—Subsec. (e)(1). Pub, L, §8-399, § 203(a), nsert-
ed provision that in the ease of newly constructed and
substantially rehabliltated units, the exeeption in the
preceding sentence shall not apply to more than 20
per centum of the total mount of authority to enter
into annual contributicns contracts for such units
which is allocated to an area and obligated with re-
igggt to any fiscal year beginning on or after Oct. 1,

Subsec, (eX6). Pub, L. pa-389, § 203(b), inseried pro-
vislon relating to the authority of the Secretary, not-
withstanding subgec, {c}1) of this sectlon, to establish
monthly rent excesding fair market rental where coat
lavels 50 require or where necessary to the Implemen-
tation of a local housing rssistance plan,

Subsec. {J). Pub, L, 9#8-399, § 308(cX3), substituted
“manufactured home” for “mobile home” wherever
apnearing.

1978—~Subseg, (c)3). Pub, L, D8-153, § 202(b), subsati-
tuted new provisions for computation of the amount
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of monthly assistance payments with respect to dwell-
ing units and lald down criterin to be followed by the
Becretary in regard te payments to famiiles with dif-
ferent income levels.

Subsee, (dX1)XA). Pub, L. p8-153, § 206(b)(1}, substi-
tuted “Secretary and the agency, except that the
tenant selection criteria used by the owner shall glve
preference to familles which occupy substandard
housing or are involuntarily displaced at the time they
are seeking assistance under this section.” for “Secre-
tary and the agency;”,

Subsec. (e)X1), Pub, L. 96-1583, § 211(h), substituted
“term of less than two hundred and forty months" for
*torm of less than ane month”, '

Subsee. {eX2). Pub. L. 06-163, § 2068(b)(2), substituied
‘‘nerformance of such responsibilities), except that the
tenant selectlon criterla shalt give preference to famil-
1les which occupy substandard housing or are Involun-
tarily displaced at the time they are sesking housing
assistance under thls sectlon” for “performance of
such responsibilities)"”.

Bubsee, (k). Pub, L. 98-153, § 210, added subses, (k).

1978—Suhser, (e)6). Pub, L. 85-557, § 20d(e), added
par, (6. .
mSubaec. (1) Pub. L. 95-567, § 208(dX1), addeJd subsec,

Subsec, {(§). Pub, L. 05-557, § 206(1), added subsee, {J).

1977—Subsee. (c), Pub, L, p5-128, § 201(c), {d), Insert-
ed In par, (1) prohibitiori agalnat high-rise elevator
projects for familles with children afier Oct. 12, 1877,
and struck out from par. {(4) provision which prohibit-
ed payment after the sixty-day period i the unoccen-
pled unit was in a project insured under the National
ﬂauslns Act, except pursuant to section 1715z-9 of

e 12, .

Subsec, (dX3), Pub, L. §5-128, § 201(eX1), added par.

a3

).

Subsec, (e)}1). Pub, L, 9#5-24 substituted "three hun-
dred and sixty months, except that such term may not
exceed two hundred and forty months in the caseof &
profect financed with asalstance of a loan made by, or
Insured, guaranteed or [ntended for purchase by, the
Federal Government, other than pursuant to section
1716z-8 of title 12" for "two hundred and forty
months” and “Notwithstanding the preceding sen-
tence, in the case of” for *In the case of”,

Subsec. (e¥{2). Pub. L. p5-128, § 201{eX2), inzerted
provision respecting the Secretary's approval of any
publie housing agency for assumption of management
and maintenance responsibilities of dwelling units
under the preceding sentence.

1076—S8ubsec. (e)(4). Pub. L. 94-376, § 2(d), inserted
provision extending payments to newly constructed or
substantially rehabilltated unoccupled units in an
amount equal to the deht service of such unit for a
period not to exceed one year, provided that a good
faith effort I3 belng made to i1l the unit, the un!t pro-
vides decent and safe housing, the unit is not insured
under the Natlonal Housing Act, except pursuant to
section 1715z-P of title 12, and the revenues from the
project do not exceed the cost.

Subsec. (e)(1). Pub, L. 94-376, § 3(g), Inserted “or the
Farmers' Home Administration” after “State or local

ney",
Subsec. (£)8), Pub, L, 84-375, § 2(e), added par. (6).

ErzecTIVE AND TERMINATION DaTed or 1088
AMENDMENT

Amendment by section 262 of Pub. L. 100-242 appll-
cable to any project that is eligible low income hous.
ing on or after Nov. 1, 1987, and reperled effective
upon explration of 2-year period heginning on Feb. §,
1988, with this section amended to read as It would
without such amendment, except that such repeal to
have nc effect on any action taken or authorized
under such amendment prior to its repeal, see sections
403 snd 235 of Pub, L. 100-244, set out in Presetvation
of Low Income Housing note under section 17161 of
Titte 12, Banks and Banking.
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Errrcrive DaTE or 1083 AMENDMENT, SAVINGS
PrOVISION

Sectlon 208(b) Pub, L. 98-181 provided that: “The
amendments made by subsaction (a} [Amending this
section] shall take effect on October 1, 1983, except
that the provislons repealed shall remain in offect—

(1) with respect to any funds obligated for a
viable project under section 8 of the United States

Housing Act of 103T [this section] prior to January

1, 1984; and

2y with respect to any project financed under
sectgon ’202 of the Housing Act of 1pip {12 U.B.C.
170141

Errrcerive DATE or 1981 AMENDMENT

Amendments by sections 322(e) and 326H(n) of Pub,
L. 97-38 effective Oct. 1, 1981, and amendments by sec-
tlons 324, 325, and 328{a) of Pub. L. 87-36 applicable
with respect to contracts entered into on or after Oct.
1, 1981, see gection 371 of Pub. L. 97-35, set out ns an
Effective Date note under section 3705 of Title 12,
Banks and Banking,

Bection 326(eX2) of Pub. L. 87-35 provided that:
“he asmendment made by paragraph (1) [amending
this section] shall apply with respect to leases entered
Into on or after October 1, 1881,

ErrecTive DATE or 1079 AMENDNENT

Amendment by section 202(b) of Pub. L. 96-163 ef-
fective Jan, 1, 1980, except with respect to amount of
tenant contribution required of famiiles whose ocen-
pancy commsnced prior to such date, see gection
202{c) of Pub. L. 88-163, set out a3 a note under sac-
tion 1437a of this title.

EFrecrIve DATE oF 1678 AMENDIENT

Sectlon 208(d)2> of Pudb. L. 95-657 provided that:
‘“The amendment made by thiz subsection {amending
this gection? shall hecome effective with respect to
contracts entered Into on or after 270 days foliowing
the date of enactment of this Act [Oct. 31, 1978)."

Amendment by seotion 208(e), (f} of Pub. L. 85-557
effective Oct, 1, 1078, see section 206(h) of Pub, L.
85-5517, set out as a note under section 143%c of thiz
title,

ErrecTive DaTE

Section effective not later than Jan, 1, 1675, see sec-
tlon 201(b) of Pub, L. 93-383, set ont rs 4 note under
section 1437 of this title,

PROMIBITION OF REDUCTION or CoNTRACT RENTS;
BUDIET COMPLIANCE

Bectlon 1004(b) of Pub, L. 100-628 provided that:
“Dyuring fiseal year 1989, the amendment made by sub-
gection (2)(2) [amending this sectlon] shall be effec-
tive only to such extent or insuch amounts as are pro-
vided in sppropriation Acts. For purposes ¢f gsection
202 of the Balanced Budget and Emergency Deflcit
Control Reaffirmation Act of 1887 (Poblic law
100-119) {2 0.8.C. 009], t0 the extent that this gection
has the effect of tranaferring an outlay of the United
States from one fiscal year {o an adjacent fiscal year,
tho transfer {5 a necessary (but secondary) result of a
slgnificant policy change.'

PROJECT-BASED LOWER-INCOMY. HOUSING ABSISTANCE,
IMPLEMENTATION OF PROGRAM

Section 1006{a) of Pub, L 100-828 provided that:
“To implement the amendment made by sectlon 148 of
the Housing and Community Development Act of 1987
[Pub, L. 100-242, zes 1988 Amendment note above],
the Becretary of Houslng and Urban Development
ghail izsue regulations that take effect not later than
30 days after the date of the enactment of this Act
[Nov, 7, 1988]. Untit the effective date of the regula-
tlons, the Secreiary of Housing and Urban Develop-
ment shall consjder epch application from a public
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howsing egency to attach a contract for asslstance
payments to a structure, in accordance with the
amendiment made by such szection 148 to section
8(dX2) of the United States Housing Act of 1937 (42
U.B.C. 14371(ax2), and shall promptly spprove such
appieation {f it meets the requirements of such sec-
tlon 8(d)2).”

PRoJEOT-BABED LoweR-INCoME HoUaing ASSISTANCE IN
NEw CoONSTRUCTION; RFGULATIONS IMPLEMERTINO
PROORAM

Sectlon 1006(bX2) of Pub. L. 160-628 provided that:
“Ta implement the amendments made by this subsec.
tion [amending this sectlon], the Secretary of Housing
and Urban Development shall {ssue regulations that
take effect not later than B0 days after the date of the
engctment of this Act [(Nov. 7, 19881."

Usz or Funbs RECAPTURED FrosM REFINANCING STATE
FriaNce PROJECTS

Hectlon 1612 of Pub, L. 100-628 provided that:

“(a) IN OGenErat.—In the case of any State financed
project that was provided a financial adjustment
factor under gection 8 of the United States Housing
Act of 1937 (42 U,8,C. 14371} and iz being refingnced,
fi0 percent of the amounts that are recaptured from
the project shall be made available to the State hous-
ing finance agency in the State where the project is lo-
cated for use in providing decent, safe, and asnitary
housing affordable to very low-income femilles or per-
sona,

“{b) BuooxT COMPLIANCE.~-Bubsection (1) shall be ef-
fective only to such extent or in such amounts a3 are
provided in appropriation Acts,”

PueLic Housing COMPRERENSIVE TRANSITION
DEMOXETRATION

Sectign 126 of Pub, L. 100-242 provided that:

“(a) ESTABLISHMENT Or DEMONSTRATION PROORAM.—
The Becretary of Housing and Urban Development (in
this section referred to as the ‘Secretary’) shall carry
out s program to demonstrate the effectiveness of pro-
viding a comprehensive program of servicea to particl-
pating publle housing residents in ordsy to ensure the
successful iranaition of such residentz to private hous-
Ing. In carrying out the demonstration program, the
Secretary shall eonsult with the heads of other appro-
priate Federal agenclea to dealgn and implement, pro-
fedures to carry out the transition from publie hous-

ng.

“(b) Scorx oF DruoNsTRATION PuooaaM.—The Secre-
tary shall carry cut the demonstration program with
respect to public housing administered by the Housing
Authorlty of the City of Charlotte, in the State of
North Caroling, The Secretary may also carry out the
demonstration program with respect to public housing
administered by not more than 10 additlonal publie
housing agencies,

“(¢) REQUIREMENTS OF DEMONSTRATION PROORAM.—
The demonstration program shall conslst of the fol-
lowing requirementa:

*(1) CONTRACT OF PARTICIPATION.—Each perticipat-
ing public housing agency may enter into a volun-
tary contraot with any family that I3 to commence
residence In & public housing project administered
by the publlc housing agency. The contract shall be
made part of the lease, shatl set forth the provisions
of the demonstration program, and shell specify the
resources to be made available to the participating
:my and the responzibllities of the participating

A

*(2) REMEDIATION PRASE—

*(A) During not to exceed the firsl 2 years of res.
idence of n partlcipating family in public housing,
the public housing agency shall ensure the provi-
sion of remedlation services to the family in ac-
cordance with the terms and conditions of the eon-
tract of participation, which may inclnde—
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“(1) remedlal educatlion;

“(1}) completion of high school;

“(§{{} fob training and preparation;

s{jy) substance abuse treatment and counsel-

Ing;
“Ev) tralning In homemsking skills and parent.

rand
“¢yi) fraining in money management.

*8) During the remedlation phase, the amount
of rent charged the famlly may not be Increased
on the basls of any Increase In earned income of
the family.

(3} TRANSITION PHABE.—

(&) During not to exeeed a §-year perlod follow-
ing compietion of the remediation stage—

#(1} the head ol the famlly shall he required to
have full-time employment; and
“(f} the public housing agency shall ensure the
ort of counseling for the family with re-
spect to homeownership, money management,
and problem salving,

*B} During the transition phase, the amount of
rent charged the family—

“¢{) may be Increased on the hasls of any in-
crease In family Income; and

“¢ily may not be decrersed on the basls of any
dacrease In earned Income due to voluntary ter-
minatlon of employment,.

“(4) ENCOURAGEMENT OF gavinos,—The public hous.
ing agency shall take appropriate actions {Including
the establishinent of an escrow savings account) to
encourage each participating family to save funds
during the remediation and transition phases.

#(5) EFFECT OF INCREASES IR PAMILY INCOME,~-

*“tA) Any incrense In the earned incotne of &
tamily during partleipation In the demonstration
program inder this section may not be considered
ax income or & resource for the purpose of denying
the eligibllity of, or reducing the amount of bene.
fita payable to, the family under any other Federal
law, unless the {ncome of the family increases at
any time to not less than 50 percent of the median
income of the area (a5 determined by the Seore.
;.‘:m; with adjustments for amaller and larger fami-

eB).

"B If at any time during the participation of a
famiy in the demonstration program the income
of the family increases to not less than B0 percent
of the median Income of the area (a5 determined
by the Secretary with adjustments for smaller and
larger famities), the participation of the family n
the demonstration program shall terminate.

() COMPLETION OF TRANSITION.—Each famlily par-
ticipating In the demonstration program shall he re-
quired to complete the transition out of publiec hous-
ing during & perled of neot more than 7 years, The
publie housing agency shall extend the pericd for
any family that requests an extenslon for good
cause,

*{d) RePORTS 70 CONCRESS.—

“{1) INTERIM REPORT.—Not later than 2 years after
the date of the enactment of this Act [Feb. 5, 10881,
the Secretary shall submit to the Congress an inter-
im report evaluating the effectiveness of the demon-
atration program under this section.

2) Finat neront~Not later than 60 days after
the termination of the demonstration program
under subgection (f), the Secretary shall submit to
the Congress 4 final report evalueting the effectlve-
aaas of the demonstration program under this see.

on. .

*{e) RravtATIORS.—The Secretary shall lssue such
-:fomuaﬁnns a8 may be necessary to cerry gut this sec-

n.

({1} TERMINATION OF DEMONSTRATION FRoorRAM —~Thp
demonstration program under this section ghall termi-
nete upon the explration of the 7-year perlod begin-
1;3;5]&2:'1 the date of the enactment of this Act {Feb, 8§,
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NONDISCRIMINATION AGAIKST SreTION 8 CERTIFICATE
HoLDERS AND VOUCHER HOLDERE

Section 183(c) of Pub, L. 100-242 provided that: “No
owner of a substdized project (as defined in sectlon
203(13{2) of the Housing and Community Development
Amencments of 1978 [12 UB.C, 1T0iz-11(1K2)], as
amended by section 181¢h) of this Act) shall refuse—

*{1) to lease any avallable dwelling unit In any
such profect of such owner that rents for an amount
not greater than the falr market rent for a compara-
ble unit, as detarmined by the Secrelary under sec-
tion 8 of the United States Housing Act of 1037 (thig
section), to a holder of & certificate of eligibility
under such sectfon, a proximate cause of which Is
the status of such prospective tenant as a holder of
such certificate, and to enter into & housing asalst-
ance payments contract respecting such unit; or

“(2) to Jeagse any avallable dwelling unit in any
such project of such owner to a halder of a voucher

under section 8(0) of such Act, and to enter intc a

voucher contract respecting such unit, a proxihnate

cause of which ls the status of such prospective
tenant as holder of such voucher.,”

WITHDRAWAL BY OWNERS, DEVELOPERS, AND SpoNsong
FroM ProGrAMS UNDER THIS SECTION; SURVEY AND
DETERMINATION OF NUMEBER: NOTIFICATION OP RENT
IncrEases; RrporT T¢ Conocress; RuoutaTioNs To
PrevERT CONFLICT OF INTEREST ON THE PART OF
FepERAL, STATE, ARD Locan OrFFICIALS; RECOVERY OF
LEGAL EXPENSES; CONTENTS OF ANNUAL REPORT

Section 326(8)-(d) of Pub, L, 97-35 provided that:

*(h)1) Within one year nfter the date of enactment
ol this Act [Aug. 13, 1881), the Secretary of Housing
and Urban Development shall conduct b survey to de-
termine the number of projects which are asalsted
under section 8 of the United States Housing Act of
1837 [this sectlon] and are owned by developers or
gponsors with five-year annua} contributions contracts
who plan to withdraw Irom the gection 8 program
when thelr contracts expire and who wili increase
rents In thase projects to levels that the current resi-
dents of those projects will not be able to afford.
Wherae such survey Indicates that an owner intends to
withdraw from the program, the Secretary shall
notity affected residents of possible rent increases.

“¢(2) Nat later than one year after the date of the en-
getment of this Act [Aug. 13, 1081), the Secretary
shall transmit to the Congress a report indicating al-
ternative methods which may be utilized for recaptur.
Ing the cost to the Federal Government of front-end
investment In those units which are removed from the
section 8 program,

() 'The Secretary of Housing and Urban Develop-
ment, after consultation with the Attorney General,
shall develop rogulations to prevent possible conflicts
of Interest on the part of Federal, State, and local gov-
ernment officlals with regard to participation In
projects assisted under section B of the United States
Housing Act of 1937 [this sectiond, and shall make
such regulations effective not later than 180 days
sllftalil'] the date of enactment of this Act [Aug. 13,

881].

“td)1} The Secretary of Housing and Urkan Devel-
opment shall permit publle housing agencies to retaln,
out of judgments obiasined by them In recaovering
amounts wrongfully pald as a result of fraud and
sbuse in the housing assistance program under section
8 of the United States Housing Act of 1837 [this sec-
tion], an amount equal to the greater of (A) the legal
expenses incurred in obtaining such Jjudgments, or (B)
B0 per centum of the amount actually collected on the
Judgments,

"{2) The Secretary of Housing and Urban Develop.
ment shall Include in the annual report undey section
8 of the Department of Housing and Urban Develop-
ment Act [sectlon 3538 of this title]l a summary of
cases brought to its attentlon by public housing nu.
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thorities for prosecution or civll action, and shall de-
seribe the handiing of such ceses by such authorities
and by the Department of Housing and Urben Devel-
o;snt::nt and the resolution of such cages {n the court
system.”

STupY BY SECRETARY CONCERNING FEASIBILITY OF
MivivoM RENT PavMERT REQUIREMENTE

Bection 212 of Pub. L, 96-153 directed the Secretary
of Housing and Urban Development to conduct a
study of the feasibility and financial destrability of re-
quiring minimum rent payments from tenants in low.
income housing assisted under this chapter, and to
submit a report to the Congress contalning the find-
ings and conclusions of such study not later than ten
days after the Budget for fiscal yenr 1081 15 transmit-
ted pursuant to section 11 of former Title 31, Money
and Finance, and directed the Secretary of Houslng
and Urban Development to conduct n study to provide
detailed comparizsons between the rents pald by ten-
ants oecupying low-Income housing essisted under this
chapter and the rents pald by tenants at the sama
income lavel who are not in assisted housing and to
transmit a report on such study to the Congress not
later than Mar, 1, 1880,

StupY oF ALTERNATIVE MEANS OF ENCOURAGING THE
DEVELOPMENT oF HoOUSING

Bection 208 of Puh. L. 95-557 directed that the Sec.
retary of Housing and Urban Development conduct a
study for the purpoge of examining alternative means
of encouraging the development of housing to be as-
slsted under this section for otcupancy by lerge fami-
lles which reslde In areas with a low-vacancy rate in
rental housing and report to the Congress ne Iater
than one year after Oct. 31, 1878, for the purpose of
p!z;(l::!vldlt:lg legislative recommendations with respect to
this study.

TAXATION OF INTEREST PAID OF OnilcATIONS SECURED
BY INSURED MORTGAGE AND 185UED BY PUBLIC AGENCY

Sectlon 319{b) of Pub. L. #3-383, as amended by Pub.
L, 69-514, § 2, Oct. 22, 1884, 100 Stat. 2085, provided
that; “With respect to any obligation seeured by a
mortgage which Is Insured under section 221{(dx3} of
the National Housing Act [section 1T151d)(3) of Title
12, Banks and Banking] and isaued by a public agency
a8 mortgagor in connection with the flnancing of &
project assisted under gection 8 of the United Btates
Houslng Act of 1037 [this section], the Interest pald on
such obligation shall be included In gross income for
purposes of chapter 1 of the Internal Revenue Code of
1886 (formerly LR,C. 1854] [chapter 1 of Title 28, In-
ternal Revenue Codel.”

HenTAt. OR IncOME CoORTRIBUTIONS; USE OF SPECIAL
Bcaepurrs or REQUIRED PAYMENTS FoR PARTICI-
FANTS IN Mourtvar Herr ProJECTS CONTRIBUTING
Lagor, Erc.

Bection 203 of Pub. L. 93-383 provided that: “The
rental or Income contribution provisions of the Unlted
States Housing Act of 1937 [sections 1437 to 1437 of
this titiel, as amended by section 201 of this Act, shall
not preciude the use of special schedules of required
payments ns approved by the Secretary for particl-
pants In mutual help housing projects who contribute
la,btj)r, tl&lr.m:l. or materials to the developmeant of such
prolec ”

Beoriod REFERRED TO IN OTHER SECTIONS

Thiz sectlon is referred to (n sections 1438a, 1437a,
1437¢, 143%7¢, 1437), 14371, 143Tm, 143%n, 14370, 1437D,
143%s, 1439, 1472, 1483, 14004, 1490m, 4822, 6302, 5304,
11401 of this title; title 12 sections I701q, 1T0Ls,

1101214, 17012-12, 17912-13, 17161, 17162-1, 1715218,
1715z-~1c, 1T152-15; title 26 sectlons 42, 142, 143, 1250;
title 40 App, section 207.
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§1437g. Annual contributions for operntion of lower
Income bousing

{n) Determination of amounts; coniract authorlza.
tlon; standards for payments; necessity of contrl.
butlon coniracts; performance funding system;
audit

(1) In addition to the contributions author.
tzed to be made for the purposes specified in
section 1437c¢ of this title, the Secretary may
make annual contributions to public housing
agencies for the operation of lower income
housing projects, The contributions payable an-
nually under this section shall not exceed the
amounts which the Secretary determines are
required (A) to assure the lower income charac-
ter of the projeets involved, (B) to achleve and
maintain adequate operating services and re-
serve funds, and (C) with respect to housing
projects developed under the Indian and Alss-
kan Native housing propgram assisted under this
chapter, to provide funds (in addition to any
other operating costs contributions approved
by the Secretary under this section) as deter-
mined by the Secretary to be required to cover
the administrative costs to an Indlan housing
authority during the development period of a
project approved pursuant to section 143%c of
this title and until such time as the project Is
occupied, The Secretary shall embody the pro-
visions for such annual contributions in a eon-
tract guaranteeing their payment subject to the
availability of funds, and such contract shall
provide that no disposition of the lower income
housing project, with respect to which the con-
tract {5 entered into, shall occur during and for
ten years after the period when contributions
wera made pursuant to such contract unless ap-
proved by the Secretary. If the Secretary deter-
mines that a public housing agency has falled
to take the actions required to submit an ac-
ceptable audit on a timely basis in accordance
with chapter 75 of title 31, the Secretary may
arrange for, and pay the costs of, the audit. In
such elreumstances, the Secretary may with-
hold, from assistance otherwise payable to the
agency under this section, amounts suffielent
to pay for the reasonable costs of conducting an
acceptable audit, including, when appropriate,
the reasonable costs of accounting services nec-
essary to place the agency's books and records
in auditable condition.

(2) The Secretary may not make assistance
avallable under this section for any lower
income housing project unless such project is
one developed pursuant to a contributions con-
tract authorized by sectlon 1437c of this title
but not subject to sectlon 14371 of this title,
except that after the duration of any such con-
tributions contract with respect to a lower
income housing project, the Secretary may pro-
vide assistance under this sectlon with reapect
to such project as long as the lower Income
nature of such project is maintained.

{(3XA) For purposes of making payments
under this section, the Secratary shall utilize a
performance funding system that is substan-
tinlly based on the system defined in regula-
tions and In effect on February 5, 1988 (ns
modified by this paragraph), and that estab-
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1ishes standards for costs of operation and rea-
gonable prajections of income, taking into ac-
count the character and location of the project
and the characteristics of the families served,
in accordance with a formula representing the
operations of a prototype well-managed project.
Such performance funding system ghall be es-
tablished in consultation with publlc housing
agencles and their assoclations, be contained In
2 regulation promulgated by the Secretary
prior to the start of any flscal year to which it
applies, and remain In effect for the duration of
such Hscal year without change. Notwlthstand-
ing the preceding sentences, the Secretary shail
revise the performance funding system by June
15, 1988, to accurately reflect the increase In in-
s}uance costs incurred by public housing agen-
oles,

{(B) Under the performance funding system
establizshed under this paragraph—

) (n the first year that the reductions
oceur, any publlc housing ageney shall share
equally with the Secretary any cost reduc-
tions due to the differences between project-
ed end actual utility rates attributable to ac-
tions taken by the agency which lead to such
reductions;

i) in the case of any public housing agency
that recelves financing (from & person other
than the Secretary) or enters into a perform-
ance contract to undertake energy conserva-
tlon Improvements in a publle housing
project, under which payment does not
exceed the cost of the energy saved as B
reault of the improvements during a negotiat-
ed cohtract period of not more than 12 years
that Is approved by the Secretary—

{I) the public housing agency shall retain

100 percent of any cost avoldance due to
differences between projected and actiual
utility consumption {(adjusted for heating
degree days) attributable to the improve-
ments, until the term of the financing
agreement I8 completed, at which time the
annual utility expense level 3-yecar rolling
hase procedures shall be applied using—

(a) in the fixst year following the end of
the contract perlod, the energy use during
the 2 years prior to instaliation of the
energy conservation improvements and
the last contract year;

(b) In the second year following the end
of the contract period, the energy use
during the 1 year prior to Installation of
the energy conservation improvements
and the 2 years following the end of the
contract perlod; and -

(¢) in the third year following the end
of the contract perfod, the energy use in
the 3 years following the end of the con-
tract period; or

(1) the Secretary shall provide an addi-
tional operating subsidy above the eurrent
allowsble utility expense level equivalent to
the cost of the energy saved as & result of
the Improvements and sufficlent to cover
payments for the Improvements through
the term of the contract or agreement;

(i1 there shall be a2 formal review process
for the purpose of providing such revisions
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{either Increases or reductions) to the allow-
able evpense level of a public housing agency
A8 Necessary—

(1) to correct inequitles and abnormalities
that exlst in the base year expense level of
such publie housing agency;

{II) to accurately reflect changes in oper-
ating ecircumstances slnce the inftial deter-
migation of such buse year expense level;
aI

{I1I) to ensure that the allowable expense
Hmit gceurately reflects the higher cost of
operating the project In an economlically
distressed unit of local government and the
lower cost of operating the project In an
economically prosperous unit of local gov-
ernment; and

{lv} if a public housing agency redesigns or
gubstantinlly rehabllitates a pubiic housing
project so that 2 or more dwelling units are
combined to create a single larger dwelling
unit, the payments recelved under this seo-
tion shall not be reduced solely because of the
resulting reduction in the number of dwelling
units if not less than the same number of in-
dividuals will reside in the new larger dwell-
ihg unit as reslded in the dwelling units that
gxrﬁ-te combined to form such larger dwelling

(b) Limitation on amount of aggregate rentals pald
by families residing in dwelling units receiving
annual contributions

The sgrregate rentals required to be pald in
any year by famiies residing in the dweiling
units administered by a publlc housing agency
recelving annual contributions under thls sec-
tion shall not be less than an amount equal to
?;‘,fﬁ%“h of the sum of the Incomes of all such

es.

(¢) Authorizatlon of appropriation

There are authorlzed to be appropriated for
purposes of providing annual contributions
urider this section $1,500,000,000 for flscal year
1088 and $1,630,000,000 for fiscal year 1589.

(d) Distribution of remaining appropriated funds to
housing projects incurring excesalve costs

I, In any flseal year beginning after Septem-
ber 30, 1979, any funds whioh have been appro-
priated for such year remaln after applying the
provisions of the second and fourth seniences
of suhsection (a)1) of this section, the Secre-
tary shall distribute such funds to lower income
houslng projects which incurred excessive costs
which were beyond their control and the full
extent of which was not taken into account in
the original distribution of funds for such fiscal
vear,

{e) Time of payment

In the case of any public housing agency that
submits its budget for any flscal year of such
agency to the Secretary in a timely manner in
accordance with the regulations lssued by the
Secretary under thls section, assistance to be
provided to such ageney under this section for
such fiscal year shall commence not later than
the 1st month of such flsoal year, and shall be
paid In aecordance with such payment schedule
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{c) Appropriations

The amount specified for purposes of subsec-
tions (&) and (h) of this section shall be—

[See main edilion for text of (1) and {2)]

(3} $2,700,000,000 for the fiscal years 1984,
1945, 1886, 1087, and 1989;

(4) $2,750,000,000 for the fiseal year 1988;
and

(5) $2,800,000,000 for each fiscal year after
fiscal year 1989,

{As amended Dec. 18, 1988, Pub. L. 101-239,
title VIII, § 8016, 103 Stat. 2470.)

AMENDMENTS

1D88—Subsec, (¢)(3), Pub, L. 101-239, § 8016{1), sub-
stituted 1687, and 1989;" for and 1887, and for each
succeeding fiscal year other than the fiscal year 1988;
and®,
Bubsec. (cXb). Pub. L. 101-238, §B016(2}, (3), added
par, (6).

CHAPTER 8~—~LOW-INCOME HOUSING

CHAPTER REFERRED TO IN OTHER SECTIONS
This chapter is referred to in sections 1382a, 14048,
1434, 1436a, 1438b, 1437)-1, 1439, 1471, 1485, 1400a,
1602, 1503, 1604, 1586, 1500, 15D4c, 1766, 3013, 5153,
6616, 8003 of this title; title 12 sections 24, 1441a,
1%01g, ¥701r-1, 17162-1a, 17012-3, 1701z-11, 17156%; title
20 sections 244, 833, 635, 6456; title 25 sectlon 640d4-14,

SUBCHAFPTER I—-GENERAL PROGRAM OF
ASSISTED HOUSING

SuUBCHAPTER REFERRED 10 IN OTHER SECTIONS

This subchapter is referred to in sectlons 1437aa,
1437bb, 3535 of this title,

#1437a. Rental payments
(a) Families Included; amount

[5ee main edition for lext of (1)]

(2)(A) Any public housing agency may pro-
vide that each family residing in & public hous-
ing project owned and operated by such agency
{or in lower intcome housing mssisted under sec-
tlon 14371 of this title that contains more than
2,000 dwelling units) shall pay as monthly rent
for not more than a 5-year period an amount
determined by such agency to be appropriate
tgaL does not exceed & maximum amount
tha

{See main edition for text of (1) to ()]

(B) The bB-year limilatlon established in sub-
paragraph {A) shall not apply 1o any family re-
giding in a public housing project adminlstered

by an Indian public housing agency. The terms-
of all celling rents established prior to Decem- .

ber 15, 1989, shall be extended for the 5.year
period beginning on December 15, 1588,

{See main edition for text of (b) and (¢)]

{As amended Dec, 15, 1889, Pub. L. 101-235,
title XIY, § 302, 103 Stat. 2043.)

AMERDMENTS

1989—8ubsec. (a)(2)}{A). Pub. L. 101-2356, §302(1),
substituted “5-yenr perlod” for “*3-year period”, -

Subsec, (a)}2)(B), Pub, L, 101-235, § 302(2), substitut-
ed “-year limitation™ for “3.year limitation” and In-
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serted at end “The terms of all ceiling rents estab-
lishpd prior to December 15, 1088, shall be extended
for tp.- B-vear period beginning on December 15,
19889.'

SEecT10N REFERRED TG IN OTHER SECTIONS

This section Is referred Lo in sections 503, 1437{,
1437, 14370, 1437y, 14378, 1471, 3544, b30G, 11384 of
thig title; title 12 sections 1441s, 1T701q, 1701z-11,
1706e, 17152-1a, 171862-1¢, 17162-8, 17162-15.

§ 1437d, Contract provisions and requirements; loans
and annuai contributions

{See main edition for text of {a}]

(k) Pubiic housing for Indians and Alaska Natives

{1) Each contract for loans {other than pre-
liminary loans) or contributions for the devel-
opment, acquisition, or operation of public
housing and public housing for Indians and
Alaska Natlves in sccordance with the Indian
Housing Act of 1888 {42 U.S5.C. 1437an et seq.]
shall provide that the total development cost of
the projeet on which the computation of any
annuzl contributlions under this chapter may be
based may not exceed the amount determined
under paragraph (2) (for the appropriate strue-
ture type) unless the Secretary provides other-
wise, and In any case may not exceed 110 per
centum of such amouni unless the Secretary
for good cause determines otherwise,

(2) For purposes of paragraph (1), the Secre-
tary shall determine the total development cost
by muliiplylng the construction cost guideline
for the project {which shall be determined by
averaging the current construction costs, as
listed by not less than 2 nationally recognized
residential construction cost indices, for publie-
%)y bid construction of & good and sound quality)

y—

(A) in the case of elevator type structures,

1.6; and

(B) in the case of nonelevator type struce-

tures, 1.75.

{5ee main edition for lext of (¢) Lo (m))

(As amended Nov. 8, 1988, Pub. 1. 101-144, title
II, 103 Stat, 846.)

REFERENCES IN TEXT

The Indian Houslng Act of 1888, referred to In
gubsec. (b)1), Is Pub, L. 100-368, June 29, 1988, 102
Stat, 876, which i5 classified principally to subchapler
II (§ 1437as et s5eq.) of this chepter. For complete clas-
slificetlon of this Act to the Code, see Short Title note
set out under section 1437az of this title and Tables,

AMERDMENTS
1889—Subsec. {b). Pub. L. 101-144 added subaec. {b).
§ 1437, Lowerdincome housing assistance

[See main edition for lext of (@) and (D)]

(¢) Contents and purposes of contracts for assistance
payments; amount and scope of monthly assiet.
ance paymenta '

[See main edition for lext of (1)1

(2) [See main edition for lext of {A) and (B)]
{C) Adjustments In the maximum rents under
subparagraphs (A} and (B) shall niot result in
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material differences between the rents charged
for assisted units and unassisted units of simi-
lar quality, type, and age in the same market
aren, 88 determined by the Secretary. In imple-
menting the limitation established under the
preceding sentence, the Secretary shall estab-
lish repulations for conducting comparabllity
studles for projects where the Secretary has
reason to believe that the application of the
formula adjustments under subparagrabh (A)
would result {n such material differences. The
Secretary shall conduet such studies upon the
request of any owner of any project, or as the
Secretary determines to be appropriate by es-
tablishing, to the extent practicable, a modified
annuzgl adjustment factor for such market area,
as the Secretary shall designate, that is geo-
graphically smaller than the applicable housing
area used for the establishment of the annual
adjustment factor under subparagraph (A).
The Secretary shall establish such modifled
annual sdjustment factor on the basis of the re.
sults of & study conducted by the Secretary of
the rents charged, and any change in such
rents over the previous year, for assisted units
and unassisted units of similar quality, type,
and age In the smaller market area, Where the
Secretary determines that such modified
annual adjustment factor cannot he established
or that such factor when applied Lo a particular
project. would result in material differences be-
tween the rents charged for assisted units and
unassisted units of similar quality, type, and
age in the samne market area, the Secretary may
apply an alternative methodology for conduci-
ing comparability studies in order to establish
rents that are not materially different from
rents charged for compsarable unassisted units.
If the Secretary or appropriate State agency
does not complete and submit to the project
owner a comparability study not later than 60
days before the anniversary date of the assist-
ance contract under this sectlon, the automatic
annual adjustment factor shall be applied. The
Secretary may not reduce the contract rents in
effect on or after April 15, 1987, for newly con-
structed, substantinlly rehabllitated, or moder-
ately rehabilitated projects assisted under this
section (including projects assisted under this
section as in effect prior {0 November 30, 1983),
unless the project has been refinanced in a
manner that reduces the periodic payments of
the owner. Any maximum monthly rent that
has heen reduced by the Secretary after April
14, 19887, and prlor to November 7, 1888, shall be
restored to the maximum monthly rent in
effect on April 15, 1987. For any project which
has had its maximum monthly rents reduced
after April 14, 1987, the Secretary shall make
assistance payments (from amounts reserved
for the orlginal contract) t¢ the owner of such
prolect In an amount equal to the difference
between the maximum monthly rents In effect
on April 15, 1087, and the reduced maximum
monthly rents, multiplied by the number of
months that the reduced maximum monthly
rents were in effect.

[See main edition for text of (3} to (10% (d))
() Reatrictions on contracts for assistance payments

[See main edition for text of (1))
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(2) ¥or the purpose of upgrading and thereby
preserving the Nation's housing stock, the Sec-
retary is authorized to make assistance pay-
ments under this section directly or through
pubtic housing agencles pursuant to coniracts
with owners or prospecilve owners who agree to
upgrade housing so as to make and keep such
housing decent, safe, and sanitary through up-
grading which involves less than substantial re-
habilitation, as such upgrading and rehabilita-
tion are defined by the Secretary, and which
shall involve a minimum expendliure of $3.000
for a unit, including its prorated share of work
to be accomplished on common areas ar sys-
tems, The Secretary Is authorized to preseribe
such terms and conditions for contracts enteraed
into under this sectlon pursuant to this para-
graph as the Secretary determines to be neces.
sary and appropriate, except that such terms
and conditions, to the maximum extent feasi-
ble, shall be conslstent with terms snd condl-
tlons otherwise applicable with respect to other
dwelling units asslsted under this section. Not-
withstanding subsection (eX1) of this section,
the Secretary may, in carrying out the preced-
ing sentence, establish a maximum monthly
rent (for units upgraded pursuant to this para-
graph) which exceeds the fair market rental by
not more than 20 per centum if such units are
located in an area where the Secretary finds
cost levels 50 require, except that the Secretary
may approve maximum monthly rents which
exceed the fair market rentals by more than 20
but not more than 30 per centum where the
Secretary determines that special circum-
stances warrant such higher rent or where nec-
essary to the implementietion of a local housing
assistance plan. The Secretary is also author-
fzed to make assistance avallable under this sec-
tion pursuant to this paragraph to any unitina
housing project which, on an overall basis, re-
flects the need for such upgrading, The Secre-
tary shall increase the amount of assistance
provided under this paragraph above the
amount of asslstance otherwise permitted by
this paragraph and subsection te)1) of this sec-
tion, if the Secretary determines such increase
necessary to asgist in the sale of multifamily
housing projects owned by the Department of
Housing and Urban Development. In order to
maximize the availabllity of low-income hous-
ing, In providing assistance under this para-
graph, the Secretary shall include in any calcu-
lation or determination regarding the amount
of the assistance to be made available the
extent to which any proceeds are avallable
from any tax credits provided under section 42
of title 28 (or from any syndication of such
credits) with respect to the housing, For each
fiscal year, the Secretary may not provide ns-
sistance pursuant to this paragraph to any
project for rehabllitation of more than 100
units. Assistance pursuant to thils paragraph
shall be allogated according to the formula és-
tablished pursuant to section 1438(d) of this
title, and awnrded pursuant to a competition
under such section, The Secretury sholl main-
taln & single listing of any assistance provided
pursuant to this paragraph, which shall include
a statement jdentifying the owner and locetion
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of the project to which assistance was made,
the amount of the assistance, and the number
of units assisted.

LSee main edition for lext of () to (1))

(As amended Dec, 15, 1588, Pub, L. 101-235,
title 1, §1249, title VIII, §801i(cy, (g), 103 Stat.
2025, 2058, 2059.)

AMENDMENTSE

1080—Subsee. (CX210), Pub. L. 101-2385, §7T02(g),
aubstituted “quelity, type, and age” for “yuality and

Egﬂ“.

Pub. L, 101-235, § T02(c), inserted after first sentence
“In implementing the limitation established under the
preceding sentence, the Seeretary shell establish regu-
Intions for conducting comparabllity studies for
projects where the Secretary has renson to belleve
that the application of the formuls adjustments under
subparagraph (A) would result in such material differ-
ences, The Secretary shall conduct such studies upon
the request of any owner of any project, or as the See-
. retary determines to be approprisie by establishing, to
the extent practicable, a modified annua! adjustment
factor for such merket arca, as the Secretary shall
designate, that s geographieally smaller than the ap-
pticable housing aren used for the establishment of
the annual adjustment factor under subparegraph (A).
The Secretary shall establish such moditied annual
adjustment faetor on the basls of Che results of a
study conducted by Lhe Secretery of the rents
charged, and any change in such rents over the prevl-
ous year, for asslsted units end unassisted unlts of
glmllar quality, type, and age in the smaller market
ares, Whaere the Secretary determines that such modi-
fled annual adjustment faetor cannot be esteblished
or that such factor when applied to a parficular
project would result in material differences between
the rents charged for assisted units and unassisted
units of similar quality, type, and age in the same
market area, the Secretary may apply an sliernative
methodology for conducling comparabllity studies In
order to establish rents that are not materially differ.
en?wfrom rents charged for comparable unasslsted
units,”

Subsee, {(eX2). Pub, 1. 101-235; $12%1), inserted
bhefore perfod at end of first sentence *, and which
shall involve & minimum expenditure of $3,000 for a
unit, Including its prorated share of work to he acecom-
plished on common areas or systems”,

Pub. L. 101-235, §12%(2), (3), inserted at end “In
order to maximize the avallabllity of low-income hous-
ing, {n providing assistance under this paragraph, the
Seccretary shall include in any caleulation or determi.
nation regarding the amount of the assistance to be
mede available the extent to which any proceeds are
avallable from any tax credits provided under section
42 of title 28 {ar from any syndication of such credits)
with respect to the housing. For each flscal year, the
Secretary may not provide asslstance pursuunt to this
partgraph to any project for rehabilitation of more
than 100 unlts, Asslstance pursuant to this paragraph
shell be allocated according to the {ormula established
pursuant to section 1438(d) of this title, and awarded
pursuant *o & competition under such section. The
Secretary uall maintain 2 siopgle listing of any asslst-
ance prov; . A pursuunt to this paragraph, which shall
Include a statement ldentifylng the owner and loca-
tion of the project to which assistance was made, the
. s.in-lmént. of the assistance, and the number of units as-
sisted."”

EFFECTIVE AND TERMINATION DATES OF 1888
AMENDMENT

Amendment by section 282 of Pub. L. 100-242 appli-
¢nble to any profect that iz eliglbis low income hous-
Ing on or after Nov, 1, 1887, and repealed effective

Sept. 30, 1990, with this section amended Lo read as It
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would without such amendment, except that such
repeal to have no effect onh any action taken or au-
thorized under such amendment prior to its repesl, see
sections 203 and 236 of Pub. L, 100-242, as amended,
set out in Preservation of Low Income Houging note
under section 17151 of Title 12, Banks and Banking.

ANNUAL ADIUSTMENT FACTORS FOR RENTY UNDER
Lowen-INcomE HousiNg ASSISTANCE PROGRAM

Section 301¢a), (h), (d), (e) of Pub. L. 101-2356 provid-
ed that!

*“{n) EFFEcT oF PHIOR COMBARARILITY STUDIES,—

(1) IN GERERAL~IN any ease in which, in imple-
menting section 8(c)(2} of the United States Houslng
Act of 1937 {42 U.S8.C, 143U (X2 )—

“{A) the use of comparability studles by the Sec-
retary of Housing and Urhen Development or the
appropriate State agency as an Independent limita-
tion on the amount of rental adjustments resulting
from the application of an ennual adjustment

. factor under guch section has vesulted in the re-
duction of the maximum monthly rent for units
covared by the contract or the fallure to increase
such contrect rent to the full amount otherwise
permitted under the annual adjustment fuctor, or

*“(B) ean assistance contract requires a project
owner to make a request before becoming ellgible
for a rent edjustment under the mnnual adjust-
ment factor and the profect owner certifies that
such a request was not made because of antlclpat-
ed negatlve adjustment to the project rents,

for fiscal yeur 1080, and annually thereafter until

regulutions Implementing this section take effect,

rental adjustments shall be calculated ns an amount
equel to the annual adjustment {factor multiplied by

e figure equel to the contract rent minus the

amount of contract rent attributable to debt service.

Unon the request of the project owner, the Secre-

tary shall pay to the profect owner the amount, if

any, by which the lotal rentel adjustment calculated
under the preceding sentence exceeds the total ad-

Justments the Secretary or appropriate State agency

actually approved, except that solely for purposes of

celculating retrosctive payments under this subsec-
tien, in no event shall any project owner he pald an
amount less than 30 percent of a [igure equal to the
aggregate of the annual adjustment factor mulii-
. plied by the full contract rent for each year gn or
after fiscal year 1080, minug the sum of the rental
payments the Secretary or appropriate State ageney
petually approved for those years., The method pro-
vided by this subsection shall be the excluslve
method by which retroactlve psyments, whether or

not requested, may he made for projects subjecl {0

this subsection for the period from fisoal year 1980

untll the reguiations fssued under subsectlon (e}

take effect, For purposes of this paragraph, 'debt.

service' shall include intevest, principal, and mort-
gage Insurance premium if any.

“{2) APPLICABILITY,~—

*(A) IN GENERAL-~-Subsection (a)shall apply with
respect to any use of comparability studies re-
ferred to in such subsection ocourring before the
effective dute of the regulations Issued under sub-
section (e).

“(B) FINAL L1T10ATION.—Subseclion (1) shall not
apply to any profect with respect to whieh litiga-
tion regarding the authority of the Secretary to
use comperrabllity studles Lo limit rental adjust-
ments under section 8(c)2) of the United States

~ Housing Act of 1837 hag resulted in a judgment

before Lthe effective date of this Act [Dec. 15, 1980]

that Is final and not appeaiable {including any set-

tlement agreement).

“{b) 3-¥ear PAYMENTS—~The Secretary shall provide
the smounts under gubsectlon (a) over the 3-yea:
petiod beginning on the effective date of the reguls-
tions issued under subsection (e). The Secratury shall
provide the payments authorized under subsection (a)
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only to the extent approved in subsequent appropria-
tions Acts, There are authorized to be appropriated
such sums as may be necessary for this purpose,

“(d) DETERMINATION of CONTRACT RENT.~(1)} The
Secretary ghall upon the request of the project ownet,
make & one-time determination of the centract rent
for each project owner referred to In subsection (a)
The contract rent shall be the greater of the contract
rent— -

*“(A) currently approved by the Secretary under
section Btex2) of the United States Houslng Act of
1937 (42 U.5.C. 1437{(cH2)], or

“(B) calculated in pccordance with the first sen-
tence of subzection (a)(1).

“2) All adjustments in contract rents under section
B(eX2) of the United States Housing Act of 1837, In-
cluding adjustments Involving projects referred fo In
subsection (a), that occur heginning with the first &n-
niversary date of the contract after the regulatlons
1ssued under subsection (e) take effect shall be made
In accordance with the annual adjustment and compa-
rabllity provisions of sections 8(cX2XA) and 8(c)H2KC)
of such Act, respectively, using the one-time contract
rent determination under pareagraph (1).

“{a) REGULATIONS.—The Secretary shall fssue regula.
tlens to carry out this sectlon snd the amendments
made by this section [amending this. section}, includ-
ing the amendments made by subsection (¢) with
regard to annual adjustment. Iactors and comparablii-
ity studles. The Secretary shall iss5ue such regulations
not iater than the expiration of the 180-day period be-
ginning on the date of the enactment of this Act [(Deg,
15, 1689)."

SrCTiON REFERRED TO IN OTHER SECTIONS

This sectlon Is referred to in sections 1438a, 1437,
1437¢, 1437g, 1431j, 143, 143%7m, 143'n, 14370, 1437,
- 1437Ts, 1439, 1472, 1483, 1490), 1480m, 4822, 5302, 5304,
11401 of this title; title 12 sections 1701q, 1701s,
1701z-11, 17012-12, 17012-13, 1715}, 171521, 17152-1a,
1716z-1c, 17152-6, 1T162-16; title 26 sections 42, 142,
143, 1250; title 40 App, section 207,

8 14370, Rental rehabliitation and development grants

[See main edition for lext of (a) lo ()]

(4) Grantis for new construction apnd substantial rehs.
bilitatlon

(See main edilion for text of (1) lo (10)]

" {11) SALE OF UNITS.,—

(A) 1y cENERAL—-Nofwlthstanding any other
provisien of law, in the case of a project as-
gisted by a development grant awarded pursu-
ant to this section where (i) the grant was
originally approved for & nonprofit ccopera.
tive, and (il) a majority of the units in the ap-
praved project have 3 or more bedrooms, the
nonprofit owner of such project may sell such
units for fee simple or condominium owner-
ship if the requirements of subparagraph (B)
are met,

(B) REQUIREMENTS.—The requirements of
this subparagraph are that—

(1) at least 80 percent of the units in the
project are Inltlally sold to houscholds with
incomes that do not exceed 80 percent of
the medlan income of the area;

{41) housing cost to such households shall
be Initially calenlated at not to exceed 30
percent Gf actual household income;

(i) each purchaser agrees that, during
the 20.year period following the Initial sale,
any subsequent resele of the unit shall be
to a purchaser whose income does not
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exceed 80 percent of the median income for
the area; and

(iv) after the 20.year period described In
clause (lll), the pro rata grant attributable
to a unit, which shall be secured by a deed
of trust on the unit, shali be repald upon
any sale, lease, or transfer of any Interest in
the unlt excent for a sale of the unit to a
purchaser whose income does not exceed 80
percent of the median income of the area.

(C) REFINANCING.—A refinancing of the unit
Involving an equity withdrawal shall require &
repeyment to the extent of the withdrawal
not to exceed the pro rata amount of the
grant atiributable to the unit. A reflnancing
unrelated to a sale, equlty withdrawal, lease,
or tr:.nsfer of interest shall not require repay-
ment.

(D) ADMINISTRATION.—A homeowner may
request grantee approval of a sale, equlty
withdrawal, or other transfer with postpone-
ment of the repayment or without full or par-
tlal repayment and grantee may approve if
the grantee determines that—

() an undue hardship will result from the
appiication of the repayment requirement,
such as where the proceeds are Insufficient
to repay the loan in full; or

(li) postponing repayment is In the inter-
est of nelghborhood growth and stebility.

(E)} EFFeCT OF REPAYMENT.—Upon repayment
of the grant, any program reguirements af-
fecting the unit shall terminate. The grantee
shall use repayments of the grant for low and
moderate income houslng as prescribed by
the Secretary. Notwithstanding any existing
project covenants or Inconsistencies with this
section, the Secretary shall take all action
necessary to implement this paragraph,

{See muin edilion for text of ()]

(f) Appileabllity of requirements or agreements

Requirements imposed by or agreements
made with States and units of general local gov-
ernment. regarding rents in structures assisted
under this section (ncluding requirements re-
lating to the rents which may be charged after
rehabilitation) shell not apply to a structure as-
sisted under this section unless (1) such re-
qulrements are imposed or agreements are en-
tered Into pursuant to a State law or local ordi-
nance of general applicabllity which was en-
acted and in effect in that jurisdiction prior to
November 30, 1083, and (2) such requirements
or agreements would apply generally to struc.
tures not assisted under this section. This sub-
gection shall not apply to requirements relating
to rents imposed on a structure as a condition
of recelving financlal assistance under a pro-
gram of the State of New York or City of New
York for the rehabiiltation of the structure if
(1) the dollar amount of the State or municipal
financlal assistance (Including the princlpal
amount of loans) exceeds the dellar amount of
financial asslstance provided far the structure
under this section, and (2) the structure 18 pri-
vately owned by (A) = person or famlly whose
income does not exceed 80 percent of the
median income for the metropolitan statistical
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(8Xiy Amounts received under train-
ing programs funded by HUD,

{ii) Amounts received by a Disabled
person that are disregarded for a lim-
ited time for purposes of Supplemen-
tal Security Income eligibility and
benefits because they are set aside for
use under s Plan to Attain Self-Suffi-
clency (PASS); or

(if) Amounts received by a particl-
pant in other publicly assisted pro-
grams which are specifically for or in
reimbursement of out-of-pocket ex-
penses incurred {(speclal equipment,
clothing, transportation, chiid care,
ete.} and which are made solely to
allow participation In a specific pro-
gram;

(9) Temporary, nonrecurring or spe-
radic income (Including gifts); or

¢16) Amounts specifically excluded
by any other Pedersl statute from
consideration as income for purposes
of determining eligibility or benefits
under a category of assistance pro-
grams that includes assistance under
the United States Housing Act of 1937.
A notice will be published in the Fep-
grAaL. REGISTER and distributed to
PHAs and owners identifying the ben-
efits that qualify for this exclusion.
Updates will be published and distrib-
uted when necessary.

{d) If it 1s not feasible to anticipate a
level of income over & 12-month
period, the income anticlpated for a
shorter period may be annualized, sub-
ject to a redetermination at the end of
the shorter period.

{49 FR 10936, May 10, 1084, a3 amended at
60 FR 29581, June 24, 1985; 50 FR 38097,
Sept. 27, 1985; 51 FR 21308, June 11, 1986;
52 FR 34113, Sept. 9, 1987; 63 FR 4388, Feb.
16, 1988; 53 FR 7734, Mar, 10, 1958)

§813.107 Tetal tenant payment.

(8) Total ftenant payment for fami-
lies whose initial lease is effective on
or after August 1, 1982, Tatal Tenant
Payment shall be the highest of the
following, rounded to the nearest
dollar:

‘(1) 30 percent of Monthly Adjusted
Income;

(23 10 percent of Monthly Income; or

(3} If the Family receives Welfare
Assistance from & public agency and a
part of such payments, adjusted in ac-
cordance with the FPamily’s sactual

§ 813.107

housing costs, is specifically designat-
ed by such agency {0 meet the Fami-
1y's housing costs, the monthly por-
tion of such payments which is so des-
{gnated. If the Family's Welfare As-
sistance is ratably reduced from the
standard of need by applying a per-
centage, the amount calculated under
this paragraph (a)3) shall be the
amount resulting from one application
of the percentage.

(h) Total tenant paymeni for fami-
lies whose initial lease was gffective
before August I, 1982, Total Tenant
Payment shall be calculated in accord-
ance with paragraph (a) of this sec-
tion, except that instead of 30 percent,
the percentage applied to Monthly Ad-
justed Income shall be in accord with
the following table:

Etisctive daw of reexamination Percént:

Aug. 1, 1982 15 Sepl 30, 1982 . orrcrscereecmerned
1982 to Sap, 30, 1983 .,

~ 1884 10 Sopt, 30, 1985 ...
" 1685 and alter

{c} Special conditions. (1} For pur-
poses of this section, a Famlly is con-
sidered to be 3 Pamily whose initial
lease was effective before August 1,
1982 only if it satisfies one of the fol-
lowing conditions:

{1) The Family resided on July 31,
1982 inn a unit under lense with assist-
ance under the Section 8, Section
10{c), Section 23, Public Housing or
Indian Housing Program, and its as-
sistance has been continuous thereaf-
ter in the same project; or

(if) The Family resided in a unit
under lease in a HUD-owned project
paying a below market rent at the
time HUD sold the project: recelved
assistance under the Section 8 Pro-
gram immediately after sale; and the
Family's asslstance has been continu-
ous thereafter in the same project; or

" (ill) The Pamily resided on April 30,

1083 in a unit under lease with assist-
ance under the Rent Supplement Pro-
gram (Section 101 of the Housing and
Urban Development Act of 1965), or
the Section 236 Rental Assistance Pro-
gram (Section 236(fX2) of the Nation-
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al Housing Act); continued to recelve
such assistance until the Family was
converted to asslstance under the Sec-
tion B Program; and after conversion
its assistance has been continuous in
the same project; or

{lv) The Family resided in a unit
under lease with assistance under the
Rent Supplement Program or the Sec-
tion 236 Rental Asslstance Program,
was converted to assistance under the
Section 8 Program on or affer August
1, 1982 and before May 1, 1983; and
continued to receive assistance under
the Rent Supplement or the Section
236 Rental Assistance Program unfit
the time of conversion, and after con-
version its assistance has been contin-
uous in the same project.

{(2) So long as a Family whose initial
lease was effective prior to August 1,
1982, continues to reside in the same
Project, its Total Tenant Payment
shall not be increased by more than 10
percent during any 12-month period as
a result of; (i) Application of the per-
centages In subsection (b of this sec-
tion, and (ii) application of the
changes in the definitions contained in
§8§ 813.102 and 813.106 from definitions
of comparable terms in regulations in
tlafgfect immediately prior te July 1,

84,

(3) So long as a Family whose initial
lease was effective on or after August
1, 1882, but which was in occupancy on
June 30, 1884, continues to reside in
the same project, Its Total Tenant
Payment shall not be incressed by
more than 10 percent during any 12-
month period as a result of application
of the changes in the definitions con-
tained in 5§ 813.162 and 813.106 from
definitions of comparable terms in reg-
ulations in effect immediately prior to
July 1, 1984,

(4) In the case of a Family receiving
rental assistance under Section 521¢a)
of the Housing Act of 1849 on Novem-
ber 30, 1983, whose assistance is con-
verted to Section 8 assistance on or
after such date, the Total Tenant Pay-
ment payable by such Family shall not
be increased by more than 10 percent
during any 12-month period as & result
of (i) such converslon, and (il) If such
Family was in occupancy on June 30,
1984, and continues to reside in the
same project, application of the

24 CFR Ch, Vil (4-1-90 Edition)

changes in the definitions contained in
§§ 813.102 and 813.106 from definitions
of comparable terms in regulations in
ggf::t immediately prior to July 1,

(5) This paragraph (c)&) applies to
any Family that was converted to Sec-
tion 8 assistance from assistance under
the Rent Supplement Program, the
Section 236 Rental Assistance Pro-
gram, or the Section 23 Program on or
after October 1, 1984, whose head of
household, spouse or sole member was
62 years of age or older on the date of
conversion. So long as such Family
continues to reside in the same
project, its Tofal Tenant Payment
shall not be increased by more than 10
percent during any 12-month period as
a result of such conversion.

(8) This paragraph {(c)8) applies to
any Family that was converted to Sec-
tion 8 assistance from assistance under
the Rent Supplement Program, the
Section 236 Rental Assistance Pro-
gram, or the Section 23 Program on or
after October 1, 1981, and before Octo-
ber 1, 1984, whose head of household,
spouse or sole member was 62 years of
age or older on the date of conversion
and that continued to reside in the
same project on November 30, 1983. At
the first regularly scheduled or inter-
Im reexamination for such Famlily
using the 1984 revised definitions of
iIncome, the PHA or Owner shall re-
compute the confribution due from
such Family for the period from De-
cember 1, 1983, or the date of conver-
sion, whichever is later, to the effec-
tive date of such reexamination. Such
recomputation shall he based on an es-
sumption that the Family's contribu-
tion jmmediately prior to conversion
was the lesser of (1) the actual contri-
bution charged to the Family, or (i)
259 of such Family’s Annual Income
After Allowances as determined as of

the date of conversion or, if no reex-

amination was conducted as of such
date, as determined at the first reex-
amination thereafter. The contribu-
tion of such Family for periods follow-
ing conversion and prior to the effec-
tive date of the first reexamination
using the 1984 revised definitions of
income, shall be recomputed on a basis
which provides that such contribution
is not increased by more than 10%
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during any 12-month period as a result
of conversion. If the contribution actu-
ally charged to such Family during
the peried commencing December 1,
1983 (or the date of conversion, if
later) exceeds the maximum amount
chargeahble according to such recompu-
tation, the excess amount collected
shall first be offset against any
amounts due from the Family to the
PHA or Owner and any remaining bal-
ance shall be the amount due to the
Family. This amount due the Family
may be paid to the Family, or it may
be applied as o .credit to the Tenant
Rent due immediately after the effec-
tive date of such reexamination, If the
amount of any such credit to 2 Family
exceeds 25 percent of the Total
Tenant Payment due from such
Family, such credit may be applied in
not more than four installments. So

long a5 such Family -continues to’

reside in the same project, its Total
Tenant Payment for periods - com-
mencing on the effective date of the
first reexamination using the 1984 re-
vised definitions of income, shall not
be increased by more than 10 percent
during any 12-month period as a result
of the conversion, and application of
the changes in the definitions con-
tained in §5813.102 and 813.106 from
definitions of comparable terms in reg-
ulations in effect immediately prior to
July 1, 1984, If a Family to which this
paragraph (c)6) would otherwise
apply vacates a unit after November
30, 1083, and before the first reexam-
ination using the 1984 revised defini-
tions of income, the PHA or Owner
will notify the Family of the possibili-
ty of a rent adjustment for the period
commencing December 1, 1983 (or the
date of conversion, if later). In order
to obtain a refund, such a Family must
submit (within 60 days of recelving the
notice) a reguest therefor, including a
current address to which any refund
can be sent. For any Family making
such a timely request, the PHA or
Owner will make all calculations nec-
essary to determine whether an ad-
justment is due to the Family under
this paragraph (c)(6) and, if so, the
amount of any such adjustment will
first be offset against any amounts
due from the Family and any Section
8 damage and rent claims HUD has

§ 813.107

paid to the Owner on the Family's
behalf, and any balance will be refund-
ed to the Family.

(7) For the purposes of paragraphs
(¢) (1) through (6) of this section, the
“same profect” includes—

(1) For the Public Housing, Section
10¢e), Section 23, and Section 8 Exlst-
ing Housing (Finders-Keepers) and
Moderate Rehabilitation Programs,
units in the same program of a PHA
and, in the case of an involuntary
move, units in any of a PHA's pro-
grams; and

(il For all other programs, units in

. bufldings located in adjacent sites that
are managed 8&s one project.

(8) The limitations contained In
paragraphs (c) (2) through (6) of this
section do not apply to portions of in-
creases In Total Tenant Payment
which are attributable to increases in
income or changes in Family composi-

+ tion or circumstances unrelated to the
factors referred to in paragraphs (¢)
(2) through (6) of this section.

(9 The limitations contained in
paragraphs (¢) (2) through (6) of this
section do not apply to Families sub-
ject to paragraph (a)(3) of this section
when the welfare agency includes as
the housing component of the Fami-
ly’s grant an amount equal to the
‘Ii'otal Tenant Payment, without reduc-
tion.

(10) In order to facilitate administra-
tion of the limitations provided in
paragraphs (¢} (2) through (4) and (6)
of this section, upon any regular or in-
terim reexamination of a ¥Family
which was in occupancy on June 30,
1984, the PHA or Owner shall contin-
ue to collect and verify information
which would have been taken into ae-
count in calculating Annual Income
and Annual Income After Allowances,
as defined in regulations in effect im-
mediately prior to July 1, 1984, as if
such regulations were In effect at the
date of such reexamination.

(11) The limitations prescribed in
paragraphs (c) (2) through (6), of this
section, shall be applied in accordance
with procedures prescribed by HUD.

(Approved by the Office of Management
and Budget under centrol number 2502-
0204)
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{49 TR 19936, May 10, 1984; 49 FR 26718,
June 29, 1984, as emended at 50 FR 24621,
June 12, 1985]1

E812.108 TUtillty reimbursement.

Where applicable, the Utility Reim-
bursement shall be paid to the Family
in the manner provided in the perti-
nent program regulation. If the
Family and the utility company con-
sent, s PHA or Owner may pay the
Utility Reimbursement jointly to the
Family and the utility company, or di-
rectly to the utility company,

§513.109 Initial determination, verifica-
tion, and reexamination of family
income and composition,

{a) Responsibility for initial deter-
mination and reexaminalion. The
owner or PHA shall be responsible for
determination of eligibility for admis-
sion, for determination of Annual
Income, Adjusted Income and Tofal
Tenant Payment, and for reexamina-
tien of family income and composition
at least annually, as provided in perti-
nent program regulations and hand-
books {see, e.g., part 880, subpart F,
and part 881, subpart P, which, for
purposes of this part, shall apply (as
appropriate) to projects developed
under part 885, subparts B and C; part
882, subparts B and E; part 833, sub-
part G:; part 884, subpart B; part 886,
subparts A and C; part 887, subpart H;
and for the disclosure and verification
of Soclal Security Numbers, As used in
this part, the “effective date” of an ex-
amination or reexamination refers to:

{1} In the case of an examination for
admission, the effective date of the
initial occupancy; and

(2) In the case of a reexamination of
an existing tenant, the effective date
of the redeiermined housing assist-
ance payment with respect to the
Housing Voucher program (part 887
and the effective date of the redeter-
mined Total Tenant Payment.

{b) Verificalion. As & condition of
housing assistance under any program
covered by this part, the PHA or
Owner shzll require the Family head
and other such Family members as it
designates to execute a HUD-approved
release and consent authorizing any
“depository or privete source of income,
or any Pedersl, State or local agency,

24 CFR Ch. VIl (4-1-90 Edition)

to furnish or release to the PHA or
Qwner and to HUD such information
as the PHA, Owner or HUD deter-
mines to be necessary. The PHA or
Owner shall also require the Family to
submit directly documentation deter-
mined to be necessary, Iinformation or
documentation shall be determined to
be necessary if it 1s required for pur-
poses of determining or auditing a
Family’s eligibility to receive housing
assistance, for determining the Fami-
1y's Adjusted Income or Tenant Rent,
for verifying related information, or
for monitoring compliance with equal
opportunity requirements, The use or
disclosure of information obtained
from & Family or from another source
pursuant to this release and consent
shall be limited to purposes directly
connected with administration of this
Part 813 or the housing program
under which the Family is receiving or
applying for assistance.

(Appreved by the Office of Management
and Budget under control number 2602-
0204 and 2577-0083)

[4¢ FR 19836, May 10, 1984, ns amended at
53 FR 34412; Sept. 8, 1988, 63 FR 36450,
Sept. 20, 1988; 64 FR 39702, Sept. 27, 1089;
56 FR 11905, Mar. 30, 19901

§813.110 Transition provision.

(a) Delayed implementalion for reni
calculations. This part is effective on
July 1, 1984. However, implementation
of the definitions of Annual Income
and Adjusted Income contained in this
part shall take place in time to be ap-
plied to examinations for admission
and reexaminations effective on or
after August 1, 1985,

(b) Eraminations and reexamina-
tions effective before Augusl 1, 1985. In
the case of the following categories of
tenants, the PHA or Owner shall con-
duct the examination or reexamina-
tion as scheduled and may determine
the tenant's contribution in accord-
ance with regulations and procedures
in effect immediately before July 1,
1984 (including the percentage to be
applied to adjusted income in the case
of such tenants pursuant to § 813,107
based on the effective date of the ex-
amination or reexamination).

(1Y Any current tenant for whom the
examination or regularly scheduled re-
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tween this part and Part 811, Part 811
will control.

Subpart B—-Definitions, Project
Eliglhility and Other Requirements

§ 880,201 Definitions.

ACC. (Annual Contributions Con-
tract} For a private-cwner/PHA
project, for which the Contract is ad-
ministered by a PHA, the ACC is the
contract between the PHA (as con-
tract administrator) ané HUL. Under
the ACC, HUD commits to provide the
PHA with the funds nheeded to make
housing asslstance payments to the
owner and to pay the PHA for HUD-
approved administrative fees, and the
PHA agrees to perform the duties of 2
contract administrator.

Agreement. (Agreement to Enter into
Housing Assistance Payments Con-
tract) The Agreement between the
owner and the contract administrator
which provides that, upon satisfactory
completion of the project In aceord-
ance with the HUD-approved final
proposal, the administrator wiil enter
into the Contract with the owner.

Allocation area. A municipality,
county, one or more Indian areas, or
group of contiguous mumicipalities or
counties identified by HUD or in an
apprroved Areawide Housing Opportu-
nity Plan for the purpose of allocating
housing assistance to support eco-

. nomically feasible housing projects,
- Annual income. As defined in Part
813 of this chapter,
Assisted unit. A dwelling unit eligi-
ble for assistance under a Contract.
Contract. (Housing Assistance Pay-
ments Contract) The Coniract entered
into by the owner ang the contract ad-
ministrator upon satisfactory comple-
tion of the project, which sets forth
- the rights and dutles of the parties
with respect to the project and the
payments under the Contract,

Contract Adminisirater. The entity
which enters into the Contract with
the owner and is responsible for moni-
toring performance by the owner. The
contract administrator is a PHA in the
case of private-owner/PHA projects,
and HUD in private-owner/HUD and
PHA-owner/HUD projects.

Contract Rent. The {otal amount of
rent specified in the Contract as pay-

24 CFR Ch. VIl (4-1-90 Edifion)

able by HUD and the tenant to the
owner for an assisted unif. In the case
of the rental of only a manufactured
home space, '‘contract rent” is the
total rent specified in the Contract as
payable by HUD and the tenant to the
owner for rental of the space, includ-
ing fees or charges for management
and maintenance services with respect
to the space, but excluding utiility
charges for the manufactured home.

Decent, saferand sanitary. Housing s
decent, safe and sanitary at project
completion if the dwelling units and
related facllitles are accepted by HUD
as meeting the requirements of the
Agreement. Housing continues to be
decent, safe and sanitary if it is main-
tained in a condition substantially the
same as at the time of acceptance.

Elderly Family. As defined in Parts
812 and 813 of this chapter.

Fagir Market Rent. BUD’'s determing-
tlon of the rents, including utilities
(except telephone), ranges and refrig-

.erators,. parking, and all maintenance,

management and other essential hous-
ing services, which would be required
to chtain, In a particular market area,
privately developed and owned, newly
constructed rental housing of modest
design with suitable amenities. In the
case of manufactured home spaces,
Fair Market Rent {s HUD’s determina-
tion of the rents that would be re-
quired to obtain, in a particular
market area, privately developed and
ovned spaces of modest desien in
newly constructed manufactured
home parks, Including maintenance
and management services with respect
to the =pace, but excluding utiiity
charges for the manufactured home.

Family (eligible family). As defined
in Part 812 of this chapter,

Final proposal. The detailed descrip-
tion of a proposed project to be assist-
ed under this part, which an owner
submits after selection of the prelimi-
nary proposal, except where & prelimi-
nary proposal is not required under
§ 880.303(c). (The final proposal be-
comes an exhibit to the Agreement
and is the standard by which HUD
judees acceptable construction of the
project.)

Gross Rent. As defined in Part 813 of
this chapter,
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Household type. The three house-
hold types are (1) elderly and handi-
capped, (2) family, and (3} large
family.

Housing Assistance Payment. The
payment made by the contract admin-
istrator to the Owner of an assisted
unit as provided in the Contract.
Where the unit is leased to an eligible
Pamily, the payment i{s the difference
between the Contract Rent and the
Tenant Rent. An additlonal payment
is made to the Family when the Utili-
ty Allowance is greater than the Total
Tenant Payment. In the case of a
Family renting only a manufactured
home space a5 provided in §880.202(}),
the Houslng Assistance Payment is the
difference between the Gross Rent
and the Total Tenant Payment, but
such payment may not exceed the
Contract Rent for the space, and no
additional payment is made to the
Family. A Housing Assistance Pay-
ment, known 85 a “vacancy payment”,
may be made to the Owner when an
asslsted unit is vacant, in accordance
with the terms of the Contract.

Housing Assistence FPlan. A housing
plan which is submitted by a unit of
general local government and ap-
proved by HUD as being acceptable
under the standards of 24 CFR, Part
570.

Housing type. The three housing
types are new construction, rehabilita-
tion, and existing housing.

HUD. The Department of Housing
and Urhan Development,

Independent Public Accountanl A
Certified Public Accountant or a li-
censed or registered public accountant,
having no business relationship with
the owner except for the performance
of audit, systems work and tax prepa-
ration. If not certified, the Independ-
ent Public Accountant must have been
licensed or registered by & regulatory
attithority of a State or other political
subdivision of the United States on or
before December 31, 1970. In States
that do not regulate the use of the
title “public accountant,” only Certi-
fied Public Accountanis may be used,

Lower Income Family. As defined in
Part 813 of this chapter.

New Communities. New community
developments approved under Title IV
of the Housing and Urban Develop-

§ 880.201

ment Act of 1968 and Title VII of the
Housing and Urban Development Act
of 1970,

NOF4, (Notification of Fund Avail-
abllity) The notice published by HUD
announcing the availability of con-
tract authority for housing assistance
agd inviting the submission of propos-
als.

Owner, Any private person or entity
(including a cooperative) or a public
entity which qualifies as a PHA,
having the legal right to lease or sub-
lease newly constructed dwelling units
assisted under this part. The term
owner also includes the person or
entity submitting & proposal under
this part.

Partiolly-assisted Profecl. A project
for non-elderly families under this
part which includes more than 50
units of which 20 percent or fewer are
assisted.

PHA. (Public Housing Agency) Any
State, county, municipality or other
governmental entity or public body (or
agency or instrumentality thereof)
which is authorized to engage in or
assist in the development or operation
of housing for lower-income families.

PHA-Owner/HUD Profect. A project
under this part which Is owned by a
PHA. For this type of project, the
Agreement and the Contract are en-
tered into by the PHA, a5 owner, and
HUD, as contract administrator.

Preliminary proposal. The applica-
tion describing a proposed project
under this part which an owner sub-
mits in response to a NOFA in order to
be selected for housing assistance.

Private-Owner/HUD Projecl. A proj-
ect under this part which s owned by
& private owner. For this type of proj-
ect, the Agreement and Contract are
entered into by the private owner, as
owner, and HUD, as contract adminis-
trator.

Private-Onwner/PHA Project. A proj-
ect under this part which is owned hy
a private owner. For this type of proj-
ect, the Agreement and Coniract are
entered into by the private owner, as
owner, and the PHA, as contract ad-
ministrator, pursuant to an ACC be-
tween the PHA and HUD. The term
also covers the situation where the
ACC Is with one PHA and the owner is
another PHA,
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Project Account. A specifically iden-
tifled and segregated account for each
project which is established In accord-
ance with §880.503(b) out of the
amounts by which the maximum
annual commitment exceeds the
amount actually paid out under the
Contract or ACC, as applicable, each
yEear. :

Rent. In the case of an assisted unit
in a cooperative project, rent means
the carryving charges payable to the
cooperative with respeet to occcupancy
of the unit. .

Replacement cost. The estimated
construction cost of the project when
the proposed improvements are com-
pleted. The replacement cost may in-
clude the land, the physical improve-
ments, utilities within the boundaries
of the land, architect's fees, and mis-
cellanecus charges incident to con-
struction as approved by the Asslstant
Secretary.

Secretary. The Secretary of Housing
and Urban Development {or designee).

Small Project. A project for non-el-
derly families nnder this part which
includes a total of 50 or fewer (assisted
and unassisted) units.

Tenanl Rent. The monthly amount
defined in, and determined in accord-
ance with Part 813 of this chapter.

Total Tenant Payment. The monthly
amount defined in, and determined in
accordance with Part 813 of this chap-
ter.
Utitity allowance As defined in Part
813 of this chapter, made or approved
by HUD.

Utility reimbursement. As defined in
Part 813 of this chapter.

Vacaney payment. The housing as-
sistance payment made to the owner
by the contract administrator for a
vacant assisted unit if certain condi-
tions are fulfilled as provided in the
Contract. The amount of the vacancy
payment varies with the length of the
vacancy period and is less after the
first 60 days of any vacancy.

Very Low-income Family. As defined
in Part 813 of this chapter.

{44 FR 59410, Oct. 15, 1979, as amended at
45 FR 13923, Mar. 24, 1980; 48 FR 12703,
Mar. 28, 1983; 49 FR 6714, Feb. 25, 1984; 49
FR 17449, Apr. 24, 1924; 49 FR 19943, May
10, 1984}

24 CFR Ch. VIl (4-1-90 Edition}

§880.202 Project eligibility.

(a) For purposes of this part, “new
construction” refers fo (1) housing for
which construction starts after execu-
tion of the Agreement, or (2) housing
which is already under construction
when the Agreement is executed pro-
vided that:

(i) At the date of application to
HUD, a substantial amount of con-
struction (generally at least 25 per-
cent) remains to be completed;

(ii> At the date of application to
HUD, the project cannot be completed
and occupied by eligible families with-
out assistance under this part; and

{1il) At the time construction was ini-
tiated, all parties reasonably expected
that the project would be completed
and occupied without assistance under
this part.

(b) The Section 8 new construction
program is for rental housing only.
Cooperatives are considered rental
housing rather than owner-occupied
housing for purposes of this part, No
asslstance will be provided for any
unit oceupied by an owner, except as
provided in paragraph {(j)} of this sec-
tion.

(¢} The types of new construction
rental housing which can be assisted
under this part include:

(1) Single-family houses, manufac-
tured homes (as provided in paragraph
(i of this section) and multifamily
structures; and (2) housing designed
for the elderly, disabled or handi-
capped.

(d) High-rise elevator projects for
familles with children are prohibited
unless HUD determines that there is
no practical alternative.

{e) High-ise elevator projects for
the elderly may be approved only if
HUD determines that high-rise con-
struction is appropriate after taking
into account land costs, safety and se-
curity factors,

(f) Projects for non-elderly families
are required, where practicable, to
have at least 5 percent of the housing
units designed and accessible to the
physically handicapped.

(g) Housing assisted under other
provisions of the U.S. Housing Act of
1937, such as public housing assisted
with annual contributions under See-

90

Appx. 71



Office of the Assistont Secretary, HUD

tions 5 and 9 of the Act, is not eligible
for assistance under this part. Tax ex-
emption under Section 11(b) of the
Act is not considered assistance for
this purpose.

¢h) Conversions of new construction
projects under the Section 23 Leased
Housing Program to the Section 8 pro-
gram will be permitted, where appro-
priate, provided that the Section 23
project qualifies as new construction
under paragraph (a) of this section
and that all parties, including HUD,
agree.

{i} No proposal for houging under
this part may be approved unless the
requirements of 2¢ CFR Part 791, im-
plementing Sections 213 (a), (b) and
(¢) of the Housing and Community De-
velopment Act of 1974, as amended,
concerning review and comment by
units of general local government,
have been satisfied. (See
§ 880.308(c)(1).} )

{J) Units in newly constructed manu-
factured home parks are eligible for
asslstance under this part. Such assist-
ance may be provided with respect to
the rental of a new manufactured
home and the space on which it is lo-
cated, or, where a manufactured home
is owned by an eligible family, with re-
spect to the rental of the space alone
{Including a space in a cooperative),

[44 FR 58410, Oct. 15, 1979, as amended at
43 FR 12703, Mar, 28, 1983; 49 FR 17449,
Apr, 24, 1984}

fi 580.203 Fair market rents.

{a) Pair Market Rents are HUD's de-
termination of the rents, including
utilities (except telephone), ranges
and refrigerators, parking, and all
maintenance; management and other
essential housing services, which
would be required to obtain, in a par-
ticular market area, privately devel-
oned and owned, newly constructed
rental housing of modest design with
suitable amenities. In the case of man-
ufactured home spaces, Fair Market
Rent is HUD's determination of the
rents that would be required to obtain,
in a particular market area, privately
developed and owned spaces of modest
desgign in newly constructed manufac-
tured home parks, including mainte-
nance and management services with
respect to the space, hut excluding
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utility charges for the manufactured
home.

(b) Separate Fair Market Rents are
established by unit size (number of
bedrooms), basic structure type (de-
tached, semi-detached/row, walk-up
and elevator apartments) and occu-
pant group {(non-elderly family and el-
derly family, including handicapped)
for individual market sreas,

{c) The Fair Market Rents for (1)
dwelling units deslgned for the elderly,
disabled or handicapped are those for

.the appropriate size units, not to

exceed 2-bedrooms for the elderly,
multiplied by 1.05, (2) congregate
housing dwelling units are the same as
for non-congregate units, and (3) man-
ufactured home spaces are 125 percent
of the Fair Market Rents for Section 8
Existing manufactured home spaces.

{d) Fair Market Rents will be estab-
lished by HUD and will be published
In the FEpERAL REGISTER in accordance
with Part 888 of this chapter. Revi-
sions for one or more market areas
may be initiated by HUD at any time
and may be published as market condi-
tions dictate,

[44 FR 59410, Oct. 15, 1879, as amended at
48 FR 12703, Mar. 28, 1983; 49 FR 17449,
Apr. 24, 1984; 50 FR 38794, Sept. 25, 1986]

§ 880,204 Limitations on contract rents,
replacement costs and amenities.

(a) Purpose and applicability of lim-
itations. The purpose of the Section 8
program. is to assist lower-income fam-
ilies in renting decent, safe and sani-
tary housing of modest design with
suitable amendties. This section sets
limitations on the contract rents, re-
placement costs and amenities of
projects constructed under this part.
These limitations are intended f{o
permit production of suitable housing
without excessive costs, design fea-
tures or amenities,

{bX1) Limitalion on contract renis.
The contract rents for a project
through cost certification st comple-
tion must be within hoth of the follow-
ing Hmitations:

(1) Fair market renl. The contract
rent plus any utility allowance for the
unit must not exceed the Fair Market
Rent In effect at the time of process-
ing. The published Fair Market Rents
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wiii reflect a trended rent in order to
allow for the period of construction as
stated in the publication, If the sched-
uled construction time for a project is
less, an appropriate reduction will be
made in determining the approvable
contract rent. The confract rent plus
utility allowance may exceed the ap-
plicable Fair Market Rent under spe-
clal circumstances or {f needed to im-
" plement a local Housing Asslstance
Plan:

{A) By up to 10 percent with the ap-
proval of the HUD fieid office manag-
er, or

{B) Except in the case of the rental
of a manufactured home space only,
by up to 20 percent with the approval
of the Assistant Secretary.

(i) Rent reasonableness. The con-
tract rent must be reasonable, Con-
tract rents will be considered reasons-
bie only under the foliowing condi-
tions:

{A) When HUD determines that the
rents compare reasonably to or are
below the rents of unassisted units of
similar age, design and locaiion which
provide comparable amenities and
services; or

{B) Rents may exceed those deter-
mined by markei comparison by no
more than 20 percent (1¢ percent for
the rentasl of manufactured home
spaces oniy) only in cases where war-
ranted by cost and expense estimates
provided by the owner at final propos-
al and cost certification at completion,
as specified in §§ 880.308 and 880.405;
or

{C) PFor small projecis and partially
assisted projects, the rents may exceed
the comparable rents by up to 10 per-
cent without the cost justification set
forth in paragraph (bX1XiiXB) of this
section.

(2) Limilalion on contracl rent in-
creases. Between selection of the Pre-
lminary Proposal and cost certifica-
tion at completion, increases In con-
tract rents may be made only with
HUD approval within the Fair Market,
Rent and rent reasonableness limita-
tions established pursuant to para-
graph (b)1), and only to reflect the
amount necessary to cover:

{1} Design changes required by BUD
or the State or local government;

24 CFR Ch. VIl (4-1-90 Edition)

(i1} Changes In financing approved
by HUD; or

(iii) Unforeseen factors (e.g., strikes,
weather delays, delays caused by local
government, substantial errors hy
HUD in the original processing which
would otherwise result in serious In-
equities, and acts of God) determined
;JY HUD to be beyond the owner's con-
1ol

All requests for increases in contract
rents under this paragraph (h){(2) shall
be submitted to the fleld office for
review as soon as the need for the in-
crease becomes apparent. After cost
certification at completion, contract
rents may be increased only by adjust-
ments in accordance with §880.609,
This paragraph does not apply to any
project where the Agreement was en-
tered into before October 1, 1981.

(c) Limilation on Replacemenl
Costs, {1} No proposal for a project to
be assisted under this part will be se-
lected or approved by HUD, and no
Agreement may be executed for a
project, with an estimated replace-
ment cost greater than the following
limits plus any additional cost not at-
tributable to dwelllng use to the
extend approved by HUD, The limijts
applicable to the part of the project
attributable to dwelling use, as deter-
mined by HOUD, are as follows:

{1) The basic limits are;

(A) $23,720 per dwelling unit with-
ouf a bedroom;

(B) $27,128 per dwelling unit with
one bedroom;

{C) $32,983 per dwelling unit with
two bedrooms;

(D) $42,217 per dwelling unit with
three bedrooms; and

(E) $47,032 per dwelling unit with
four or more bedrooms.

(ii) Where necessary to compensate
for the higher costs inecident to con-

struction of elevator type structures of

sound standards of construction and
design, HUD may increase the limits
provided In paragraph (cX1X1) of this
sectlon, not to exceed:

(A) $24,962 per dwelling unit with-
out a bedroom;

{B) $28,614 per dwelling unit with
one bedroom;

{C) $34,795 per dwelling unit with
two bedrooms;
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(D) $45,011 per dwelling unit with
three bedrooms; and

(B) $49,409 per dwelling unit with
four or more hedrooms,

(iif) For any market area where cost
levels s0 require, the Assistant Secre-
tary may increase, at the request of
the field office, the dollar amount
limits set forth in paragraphs (cX1) (1)
and (if) of this section by an amount
not to exceed 75 percent.

(fv) If the Assistant Secretary finds
that, because of high costs, it is not
feasible to construct dwellings in
Alaska, Guam, or Hawaii without the
sacrifice of sound standards of con-
struction, design, and livability within
the limits in paragraphs (c¢X1) (i) and
(ii), of this section, the principal
amount of the replacement cost limits
may be increased by amounts as are
necessary to compensate for additional
costs, but not to exceed the maximum,
Including high cost aren increases
under paragraph (e)1Xii) of this see-
tion, if any, otherwise applicable by
more than 5¢ percent,

(2) Except for the exemption con-
tained in paragraph (c)(3} of this sec-
tion, the }mitation on replacement
costs applies to all projects in their en-
tiret

¥,

(3) Partially-assisted profect are
exempt from the replacement cost lim-
itation of this paragraph.

(4) The mortzage amount of a HUD-
insured proposal will be determined in
accordance with the limitations and
requirements of the applicable mort-
gage Insurance program.

(5) Subseqguent changes to the limi-
tations on replacement costs under
paragraphs (c)(1) of this section, will
be made by Notice published in the
FepERAL REc1sTER and will be available
on request.

{(8) With respect to Agreements en-
tered into on or after October 1, 1981,
between selection of the Preliminary
Proposal and cost cextification at com-
pletion, increages In the HUD-ap-
proved estimate of project replace-
ment cost are permitted only for one
or more of the reasons specified in
paragraph (b)(2) of this section,

(d) Exrcess Costs. The limitation of
paragraph (¢) of this section will not
prohibit the total actual cost of a proj-
ect from exceeding the limit referred

§ 880.205

to in that paragraph. However, in de-
termining or adjusting contract rents,
HUD will not take into account or give

- credit for any cost which exceeds the

applicable replacement cost limit.

(e} Limitation on housing design
and amenities. Housing assisted under
this part shall be modest in design.
Amenitlies in projects assisted under
this part (except partially assisted
projects) will be limited to those
amenities, as determined by HUD,
which are generally provided in unas-
sisted, decent, safe and sanitary hous-
ing for lower Income families in the
market area. The use of more durable,
high-quality materials to control or
reduce maintenance, repair and re-
placement costs will not be considered
an excess amenity.

[44 ¥R 659410, Oct. 15, 1978, as amended at
456 FR 18923, Mar. 24, 1980; 48 FR 12703,
Mar, 28, 1983; 4% FR 6714, Feb, 23, 1984; 49
FR 17449, Apr. 24, 1984)

§ 880,205 Limitation on distributions.

(a) Non-profit owners are not enti-
tled to distributions of project funds.
{b) For the life of the Contract,

project funds may only be distributed.

to profit-motivated owners at the end
of each fiscal year of project operation
following the effective date of the
Contract after all project expenses
have been paid, or funds have been set
aside for payment, and all reserve re-
quirements have been met. The first
vear’s distribution may not be made
until cost certification, where applica-
ble, is completed. Distributions may
not exceed the following maximum re-
turns:

(1) For projects for elderly families,
the first year’s distribution will be lim-
ited to 6 percent on equity. The Assist-
ant Secretary may provide for in-
creases In subsequent years' distribu-
tions on an annual or other basis so
that the permitted return reflects a 6
percent return on the value in snubse-
quent years, as determined by HUD, of
the approved initial equity. Any such
adjustment will be made by Notice in
the FEDERAL REGISTER,

(2) For projects for non-elderly fami-
lies, the first year's distribution wiil be
limited to 10 percent on equity. The
Asslstant Secretary may provide for
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displacement and feasibility of reloca-
tion: and feasibility of the project as a
whole (including likelihood of finanec-
ing and markeéability). Within the
ranking for non-elderly family propos-
als, preference points will be given to
small projects and partially-assisted
projects (except partially-assisted
projects relying on permanent financ-
ing available through the Government
National Mortgage Association under
the authority of Section 105 of the Na-
tional Housing Act). Any deviation in
the ranking procedures as set forth in
this paragraph and the program hand-
book must be approved by the Assist-
ant Secretary and included in the de-
veloper's packet.

{c} Owners who submit proposals
will be notified in writing as to wheth-
er thelr proposals have been found not
approvable, found approvable but not
selected, or selected. Selection notifi-
cations will include any special condi-
tions or requirements applicable fo the
proposal. Owners who are notified of
the selection of their proposals must
notify the field office of their accept-
ance of the notification within the
time period specified in the notlfica-
tion and must submit a final proposal
by the deadline stated in the notifica-
tion unless an extension of the dead-
line is approved by the fleld office.
Owners of proposals found not approv-
able will be notified of the reason for
the finding. One file copy of each pro-
posal will be retained by the field
office. Proposals found approvable and
determined to be of high quality but
not selected will be retained by the
field office for reconsideration when
additional contract authority becomes
available In the same or subsequent
fiscal year (see § 880.302).

{(d) Units of general local govern-
ment notified under § 880.306(¢) will
be notified of the field office's decision
regarding the proposals within their
jurisdiction.

(e) When contract authority remains
available after selection of proposals
for housing for elderly familles, or
after a decision is made to reallocate
unused contract authority for housing
for non-elderly families, or additional
contract authority becomes available
due to cancellation or recapture of
contract authority for a selected pro-

24 CFR Ch. VIl (4-1-90 Edition)

posal, or due to the assignment of ad-
ditional contract authority within the
same fiscal year, the field office will
determine the allocation areas and
types of housing for which the con-
tract authority will be used in accord-
ance with 24 CFR Part 791 and pro-
ceed in accordance with §§880.302
through 880.304.

(44 FR 58410, Oct, 15, 1978, as amended at
45 FR 18924, Msar. 24, 1980; 48 FR 20215,
June 24, 1883; 49 FR 6714, Feb. 23, 1984]

§880.308 Contents of final proposal.

{a) Proposals for Uninsured Projects.
Final proposals for all projects except
those requesting mortgage Insurance
will contain:

(1) Preliminary architectural draw-
ings, Including site plans, landscape
plans, unit plans, general floor plans,
elevations at the prescribed scale, out-
line specifications on the prescribed
form and a lsting of amenitles.

(2) A statement that the documenta-
tion submitfed with the preliminary
proposal as required by §880.305 (b)
through (g) and (i) through (1) has not
changed or a statement of the
changes, In the case of special catego-
ries of projects submitted in accord-
ance with §8B80.303(c), the original
documentation required by §880.305
{b) through (1} must be submitted.

(3) Description of the terms and con-
ditions of construction and permanent
financing, including coples of the fi-
nancing documents and the commit-
ments for such financing from a

lender or bond underwriter, or satis- .

factory evidence that commitments
will be forthcoming before execution
of the Agreement.

(4) Por proposals for projects of five
units or more, an Affirmative Falr
Housing Marketing Plan.

(5) A statement of the marketing ae-
tivities the owner intends to take In
accordance with the requirements of
§880.601(aX3). Such efforts might in-
clude: Participation in regional or sub-
regional application pools and clear-
inghouses; establishment of a referral
system with PHAs, other public agen-
cles and Section 8 owners/managers in
the surrounding area; and contact
with and provision of Information
about the project to employers and
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their employees, labor unions, State or
areawide employment service centers
and interested community groups.

(8) Evidence of management capabil-
ity, a proposed management plan and
certification in the prescribed form, a
copy of any proposed contracts for
management services, and the pro-
posed form of lease (see § 880.606).

1) An indication of the estimated
time for completion of the project
after the Agreement 1s signed and, if
the project is to be completed in
stages, identification of the units and
the scheduled combletlon of each
stage.

(8) Cost estimates in the HUD pre-
seribed form of the replacement cost,
operating expenses, income, and debt
service, sufficlent to enable the field
office to determine the cost justified
rent, where required under
§ 880.204(b)1)(il). The replacement
cost may include the cost to the owner
of relocation (except for payments to
tenants permanently relocated pursu-
ant to § 880.209%(b)8Xii)). The cost es-
timate must indicate and reflect any
anticipated benefits from land write-
down, tax abatement, favorable fi-
nancing terms and similar savings.

(b) Proposals for Insured Projects.
(1) For projects requiring mortgage in-
surance, except special categories of
proposals which are discussed In para-
graph (bX3) of this section, the com-
plete final proposal will consist of the
application for firm commitment, plus
submissions in accordance with para-
graphs (a) (2), (5), (6) and {(8) of this
section.

¢2) Although, it is preferable for
projects requiriﬂg mortgage Insurance
to proceed directly from preliminary
proposal to the application for firm
commitment/final proposal stage, an
owner may elect to submit an applica-
tion for SAMA or conditional commit-
ment first. In these cases, no addition-
al documentation other than that nor-
melly submitted for the mortzage in-
surance processing stage is reguired.
SAMA letters or conditional commit-
ments issued for morigage-insured
projects which are infeasible without
Section 8 assistance will be condi-
tioned upon the subseguent review
and approval of the application for
firm commitment/final proposal.

§ 880.309

(3) In the case of special categories
of proposals submitted in accordance
with 880,303 which are requesting
mortgage Insurance, the first proposal
may be an application for conditional
or firm commitment plus the proposed
form of lease, applicable information
on staging, if any, and the documenta-
tion required by § 880.305 (f), {(g), {h),
(i) (with respect to possible conflicts of
interest), (k) and (1),

[44 FR 59410, Oct. 15, 19783, as amended at
45 FR 18924, Mar. 24, 1980; 48 ¥R 12704,
Mar, 28, 1083; 49 FR 17449, Apr. 24, 10841

§880.309 Review of final proposals.

(a) Al final proposals will be re-
viewed for compliance with program
policies and standards. Material devi-
ations from the prellminary proposal
will be reviewed and may cause rejec
tion of the proposal.

(1) Preliminary architectural draw-

ings will be reviewed for compliance
with amenity standards. In addition,
HUD reserves the right to review for
conformance with the HUD Minimum
Property Standards, adeguacy of
design for tenant security and efficien-
cy in construction and design; howey-
er, HUD has no cbligatioen to do so and
any such review or non-review will not
cof;:tltute approval as to these stand-
ards.
(2) The field office will review the
projected replacement cost to assure
compliance with the limlitations of
§ 880.204(c) in effect at the time, The
field office will also review the pro-
posed rents to assure that the rents
are within the limitations of
§ 880,204(b) and are cost justified,
where required under
§ 880.204(bX1Xil) concerning reasona-
ble rents, Cost justification at this
stage will consist of review by the field
office of the cost and expense estl-
mates to determine whether the esti-
mates justify a need for rents above
compatrable rents based on debt sery-
ice calculation.

{3) Where the final proposal re-
quests rents higher than were ap-
proved with the preliminary proposal,
such rents may be approved only after
the review required In paragraph
(aX2) of this section. In addition, the
field office may approve the request
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for an increase only if it determines,
based on documentation by the owner,
that the need for Increased rents is
due to:

(i) Factors beyond the owner’s con-
trol which could not reasonably have
been foreseen;

(il) Deslgn changes approved by the
field office which are necessary hbe-
cause of additional reguirements im-
posed by governmental agencles or
HUD; or

(iill) HUD-approved changes in the
method or terms and conditions of fi-
nancing.

(b) Bach owner will be notified as to
whether the final proposal has been
approved, rejected,or could be ap-
proved with the submission of addi-
tional information or after correction
of specified deficiencles. Notifications
of approval will indicate a deadline for
acceptance of the notification and, for
projects not requiring mortgage insar-
ance, a deadline for submission of
working drawings and architect’s certl-
fications.

[44 FR 59410, Oct. 15, 1078, as amended at
48 FR 12704, Mar. 23, 1983; 49 FR 17449,
Apr. 24, 10841

§880,310 Submission and review of work-
ing drawings, architect's certification
and requested changes.

{a) For projects which do not involve
mortgage insurance, the owner must
submit working drawings and specifi-
cations to the field office for review
after approval of the final proposal.
The owner must also submit an archi-
tect's certification in the prescribed
form that the drawings and specifica-
tions and proposed construction
combly with the HOD Minimum Prop-
erty Standards, local codes and ordi-
nances, and zoning reqguirements. The
working drawings and specifications
will be reviewed for compliance with
amenity standards. Any project may,
at HUD's option, be reviewed for con-
formance with the HUD Minimum
Property Standards, adequacy of
design for tenant security and efficien-
cy in construction and design; howev-
er, HUD has nio obligation to do so and
any such review or non-review will not
constitute approval as to these stand-
ards.

24 CFR Ch. Vil (4-1-90 Edition)

(b) Any requests for ren{ increases
or any material deviations from pre-
liminary or final proposal which are
submitted with the working drawings
will be reviewed in the same manner
as required in § 880.309(a).

{¢) For projects invalving mortgage
insurance, working drawings are re-
viewed as part of the review of the ap-
plication for firm commitment/final
proposal.

§880.311 Execution of agreement {(and
ACC, if applicable),

{a) After review of thc working

drawings for compliance with amenity
standards and acceptance of the archi-
tect’s certification for projects not in-
volving mortgage insarance, or at the
time of initial endorsement in the case
of projects involving mortgage insur-
ance;
(1) In the cese of private-owner/
HUD and PHA-owner/HUD projects,
HUD and the owner will execute the
Agreement in the form prescribed by
HUD:; or

(2) In the case of private-owner/
PHA projects, HUD and the PHA will
execute the ACC in the form pre-
scribed by HUD, and thereafter the
PHA and the owner will execute the
Agreement in the formn prescribed by
HUD, and HUD wiil approve 1t,

(b) No Agreement will be executed
unless HUD has approved the finane-
ing for the project, including a com-
mitment from a lender for construc-
tion and permanent financing at rates,
terms and conditions acceptable to
HUD, and the final proposal is in all
other respects unconditionally ap-
proved.

{c) In the case of a non-elderly
family project located in a Standard
Metropolitan Statistical Area (SMSA),
the field office will promptly notify
PHAs and Community Development
Agencies in the SMSA as well as any
metropolitan-wide clearinghouse, or
fair housing organizations where there
is no metropolitan-wide clearinghouse,
of the execution of the Agreement;
the size and bedroom distribution of
the project; and the expected time of
initizl marketing and occupancy. The
notification will indicate that agencies
should inform the owner if they wish
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to be contacted by the owner for refer-
rals.

Subpart D—Construction Periad and
Cost Cerlificatian

§880.401 Timely performance of work.

{a) After execution of the Agree-
ment, the owner must proceed
promptly with construction as provid-
ed In the Agreement and complete the
project within the time stated in the
Agreement. If the owner fails to start
promptly, or diligently continue or
complete construction, the contract
administrater will have the right to re-
seind the Agreement or take other ap-
propriate action.

(b} Extensions of the time may be
granted for the reasons stated in the
Agreement. However, contract rents
will be Increased only for the reasons
stated in § 880.204(b)X2).

[44 FR 59410, Oct. 156, 1979, as amended at
48 FR 12704, Mar. 28, 1083; 49 FR 17449,
Apr. 24, 1984]

§ 880.492 lnapections during consiruction.

(a) All project records will be in-
spected by HUD periodically to deter-
mine compliance with Davis-Bacon Act
requirements.

¢(b) Proejects which invelve HUD
morteage insurance, or another fype
of financing which reguires HUD con-
struction inspection, will be subject to
the applicable Inspection require-
ments.

{¢) A review to determine contractor
compliance with egual opportunity re-
quirements may be conducted at any
time during the construction period.

£880.463 [Reserved]

§880.404 Project completion.

(a) Noiificalion and evidence qf

completion. The owner must notify
HUD and the PHA, where the PHA is
the contract administrator, when work
is completed and provide HUD with:

(1) A get of as-built drawings;

(2) A certificate of occupancy and
any other official approvals necessary
for occupancy;

(3) A certification in the prescribed
form that the project has been com-
pleted and is ready for ocoupaney in

§ 880.404

accordance with the requirements of
the Agreement; and

(4} For projects where a HUD con-
struction Inspection is not required
during construction, a certification
from the inspecting architect in the
prescribed form which states that the
project has been constructed in ae-
cordance with the certified working
drawings and specifications, HUD Min-
imum Property Standards, local codes
and ordinances, and zoning require-
ments.

(b) Review and inspection. Within
10 working days of the receipt of the
notification and evidence of comple-
tion, HUD will review the evidence of
completion for adequacy and will in-
spect the project to determine wheth-
er it appears that the project has been
completed in accordance with the
Agreement.

(¢) Acceptance of the Profect. (1) If
HUD determines from review and in-
spection that the project (or a stage of
the project) has been completed in ac-
cordance with the Agreement, the
project {or stage) will be accepted,

(2) If there are any items of delayed
completion which are minor ltems or
which are incomplete because of
weather conditions, and in any case
which do not preclude or affect occu-
pancy, and all other requirements of

the Agreement have been met, the

project (or stage) will be accepted. An
escrow fund determined by HUD to be
sufficient to assure completion for
items of delayed completion will be re-
quired, as well as a written agreement
between the contract administrator
and the owner, to be included as an ex-
hibit to the Contract, specifying the
schedule for completion, If the items
are not completed within the agreed
time period, the contract administra-
tor may terminate the Contract or ex-
ercise other rights under the Contract.

(3) If other deficiencies exist, HUD
will determine whether and {0 what
extent the deficlencies are correctable,
and whether the contract rents should
be reduced. The owner will be notified
of HUD's decision, If the partles agree,
HUD, the owner and the PHA, where
applicable, will enter Into an sagree-
ment for the correction of the defi-
ciencies. If the deficiencies are ¢correct-
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§ 980.405

ed within the period of time allowed,
HUD will accept the project.

(4) Otherwise, the project wili not be
accepted, and the owner and the PHA,
where applicable, wiil be notified with
a statement of the reasons for nonac-
ceptance. (However, see § 880.501(a)
for action where evidence of compile-
tion is acceptable only with respect to
physical completion of the project.)

{d) Pending Davis-Bacon Act claims.
If there are pending claims under the
provisions In the Agreement relating
to the payment of prevailing wage
rates, the owner will be required to
place a sufficient amount, as required
by HUD, in escrow as approved by
HUD to assure sich payments. The
amount withheld may be disbursed
with HUD approval for and on ac-
count of the owner or any subcontrac-
tor to the employees to whom it is
due.

#880.405 Cost certification and adjust.
ment of contract reuts,

() Submission by owner. As soon as
possible after acceptance of the
project by HUD, the owner will certify
the actual costs estimated under
$§ 880.308(a)(8), and submit a cost certi-
fication including the certificate of an
Independent Public Accountant to
HUD in the manner and form pre-
scribed by HEUD, based on the follow-
ing guidelines:

(1} Projects which involve HUD
mortgage insurance will be subject to
the cost certification requirements of
the applicable insurance program,

(2) For projects not insured by HUD,
a simplified form of cost certification
wlll be complieted and submitted;

{3) There will be no cost certification
submission required for projects with
rents that are egual to or less than
comparable rents or for partially as-
sisted projects or small projects except
as required by § 880.204(b)(1Xii); and

(4) The provisions of paragraphs (a)
{2) and (3) of this section do not pre-
clude the imposition of different cost
certification requirements appropriate
as part of project financing require-
ments (such as tax-exempt financing
under 24 CFR Part 811).

{b) HUD review. Cost certifications
reguired by this regulation will be sub-
ject to review by HUD, As part of this

24 CER Ch. VIll (4-1-90 Edition)

review, the owner and/or contractor
may be reguired to submit additional
documentation,

(¢c) Reduction of Contract Rents. If
the owner's certified costs provided in
accordance with paragraph ¢a) of this
section, as approved by HUD, are less
than the cost estimate provided for In
§ 880.308(aX8), the contract rents will
be reduced accordingly.

{d) Reduction of Maxrimum Annual
Commitment, If the contract rents are
reduced under paragraph (¢) of this
gection, the maximum annual Con-
tract commitment (and the maximum
ACC commitment, iIn the case of pri-
vate-owner/PHA projects) will be re-
duced, If contract rents are reduced
based on cost certification aiter HAP
Contract execution, any overpayment
between the effective date of the Con-
tract and the cost certification cut-off
date shall be applied in one of the fol-
lowing ways, as determined by HUD:

{1) To advance amortization;

(2) To offset the cost of approved
capital improvements; or

{3) To be deposited in the reserve
fund for replacements.

Any overpayment after the cost certl-
fication cut-off date will be recovered
from the owner by HUD. As used in
this paragraph, the cost certification
cut-off date is the date that the owner
selects to run its cost for interest,
taxes, property insurance, and mort-
gage insurance premium, and for
which it computes Its income and ex-
rense statement. This date may be no
earlier than the date HUD accepts the
project as physically compiete, and no
later than 60 days thereafter.

(44 FR 58410, Oct. 15, 1978, as amended at
48 FR. 12704, Mar. 28, 1983; 4% FR 17449,
Apr. 24, 1984; 50 FR 6342, Feb. 15, 1585]

Subport E—Housing Assistance
Poyments Controct

8 880.501 The contract.

ta) Contract. The Housing Assist-
ance Payments Contract sets forth
rights and duties of the owner and the
contract administrator with respect to
the project and the housing assistance
payments. The owner and contract ad-
ministrator execute the Contract in
the form prescribed by HUD upon sat-
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isfactory completion of the project. If
the field office finds that the evidence
of completion is acceptable with re-
spect to the physical completion of
the project, including the certificate of
occupancy and/or other official ap-
provals required for occubancy, but
the evidence of completion as required
in § 880.4904 in other respects is not ac-
ceptable, the field office will, upon re-
quest by the owner, execute or ap-
prove the execution of the Contract.
In such case, however, until the re-
maining evidence of completion is sub-
mitted to and found acceptablie by the
field office:

{1} The contract rent for the pur-
pose of computing housing assistance
payments with respect to any unit wiil
be the monthly amount of the debt
service on the permanent obligations
atiributable to the unit; and

{2) Rent-up and occupancy will be
subject to such conditions as the field
office may require.

() Effective date of Contract. The
effective date of the Contract may be
earlier than the date of execution, but
no earlier than the date HUD inspects
and accepts the project, except as pro-
vided in paragraph (a) of this section.

{c) Housing Assistance Payments to
Owners under the Coniract. The hous-
ing assistance payments made under
the Contract are:

(1) Payments to the owner to assist
eligible families leasing assisted units,
and

{2) Payments to the owmer for
vacant assisted units (“vacancy pay-
ments™) if the conditions specified in
§ 880.610 are satisfied.

The housing assistance payments are
made monthly by the contract admin-
istrator upon proper requisition by the
owner, except payments for vacancies
of more than 60 days, which are made
semi-annually by the contract admin-
istrator upon requisition by the owner.

(d) Amount of Housing Assistance
Payments to Owner. (1) The amount
of the housing assistance payment
made to the owner of 8 unit being
leased hy an eliglble family is the dif-
ference between the contract rent for
the unit and the tenant rent payable
by the family. 2

{2) A housing assistance payment
wili be made to the owner for a vacant

§ 880.502

assisted unit in an amount equsal to 80
percent of the contract rent for the
first 60 days of vacancy, subject to the
conditions in §880.611. If the owner
collects any tenant rent or other
amount for this period which, when
added to this vacaticy payment, ex-
ceeds the contract rent, the excess
must be repaid as HUD directs,

{3) For a vacancy thal exceeds 6
days, a housing assistance payment for
the vacant unit will be made, subject
to the conditions In § 880.611, in an
amount equal to the principal and in-
terest payvments reguired to amortize
that portion of the debt attributable
to the vacant unit for up to 12 addi-
tional months.

{e) Payment of Utility Reimburse-
menf, Where applicable, the Utility
Reimbursement will be paid to the
Family as an additional Housing As-
sistance Payment. The Contract will
provide that the Owner will make this
payment on behalf of the contract ad-
ministrator. Funds will be paid to the
Owner in trust solely for the purpose
of making the additional payment, If
the Family and the utility company
consent, the Owner may pay the Utili-
ty Relmbursement jointly to the
Family and the utility company or di-
rectly to the utility company.

[44 FR 50410, Oct. 15, 1978, as amended at
40 FR 15943, May 10, 1984)

§ 880.502 Term of contract.

(a) Term (excepl for Manufaciured
Home Parks). The term of the con-
tract will be as follows:

(1) For assisted units in a project fi-
nanced with the aid of & loan insured
or co-insured by the Federal govern-
ment or a loan made, guaranteed or in-
tended for purchase by the Federal
government, the term will be 20 years.

(2) For assisted units in a project fi-
nanced other than as deseribed in
paragraph (a)1) of this section, the
term will be the lesser of (i) the term
of the project’s financing (but not less
than 20 years), or (ii) 30 years, or 40
years if (A) the project is owned or fi-
nanced by a lpan or loan gunarantee
from a state or local agency, (B) the
project is intended for occupancy by
non-elderly families and (C) the proj-
ect is located in an areaz designated by
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§ 880.602

§ 880.602 Replacement reserve.

(a) A replacement reserve must be
established and maintained in an in-
terest-bearing account to aid in fund-
ing extraordinary maintenance and
repair and replacement of capital
items.

(1) An amount equivalent to .008 of
the cost of total structures, including
main buildings, accessory buildings,
garages and other buildings, or any
higher rate as required by HUD from
time to time, will be deposited in the
replacement reserve annually. This
amount will be adjusted each year by
the amount of the automatic annual
adjustment factor.

(2) The reserve must he bullt up to
and maintained at a level determined
by HUD to be sufficient to meet pro-
Jected requirements. Should the re.
serve achieve that level, the rate of de-
posit to the reserve may be reduced
with the approval of HUD.

(3) All earnings including interest on
the reserve must be added {o the re-
serve,

(4) Punds will b¢ held by the mort-
gagee or trustee for bondholders, and
may be drawn from the reserve and
ugsed only in accordance with HUD
guidelines and with the approval of, or
as directed by, HUD.

(b} Partially-assisted projects are
:ixempt from the provisions of this sec-

o1,

(c) In the case of HUD-insured
projects, the provisions of this section
will apply insterd of the otherwise ap-
plicable mortgage insurance provi-
slons, except In the case of partfally-
assisted insured prejects which are
subject to the applicable mortgage in-
surance provisions,

880,663 Selection and admission of as-
gisted tenants.

{a) Application. The owner must
accept applications for admission to
the project in the form prescribed by
HUD., Both the owner (or deslgnee)
and the applicani must complete and
sign the application. On request, the
owner must furnish copies of all appli-
cations to HUD and the PHA, if appli-
cable,

(b) Determination of eligibility and
selection of tenanis. The owner is re-
sponsible for determining whether the

24 CFR Ch. VIl (4-1-90 Edition)

appiicant is eligible, in accordance
with parts 812 and 813 of this chapter,
and part 960 of chapter VII. The
owner i3 alse responsible for the gelee-
tion of famllies, including giving a
Federal selection preference in accord-
ance with § 880.613.

(1) Local residency requirements are
prohibited. Local residency prefer-
ences may be applied in selecting ten-
ants only to the extent that they are
not inconsistent with affirmative fair
housing marketing objectives and the
owner's HUD-approved Affirmatlve
Fair Housing Marketing Plan. With
respect to any residency preference,
persons expected to reside in the com-
munity as a result of current or
planned employment will be treated as
residents.

(2) If the owner determines that the
family Is eligible and is otherwise ac-
ceptable and units are available, the
owner will assign the family a unit of
the appropriate size in accordance
with HUD standards. If no suitable
unit is available, the owner will place
the family on a waiting list for the
project and notify the family of when
a suitable unit may become available.
If the waiting list is so long that the
applicant would not be likely to be ad-
mitted for the next 12 months, the
owner may advise the applicant that
no additional applications are being
accepted for that reason, except that
the owner may not refuse to place an
applicant on the waiting list if the ap-
plicant is otherwise eligible for assist.
ance and claims that he or she guall-
fies for a Federal preference as provid-
ed in § 880.613(c)2), unless the owner
determines, on the basls of the
number of applicants who are already
on the walting list and who claim a
Federal preference, and the anticipat-
ed number of admissions to the
project, that—

{i) There is an adequate peool of ap-
plicants who are likely to qualify for a
Federal preference and

(iD) It is unlikely that, on the basis of
the owner's system for applylng the
Federal preferences, the preference or
preferences that the applicant claims,
and the preferences claimed by appli-
cants on the waiting list, the applicant
would qualify for admisslon to the
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project before other applicants on the
walting list.

(3) If the owner determines that an
applicant is ineligible on the basis of
income or family composition, or be-
cause of failure to meet the disclosure
and verification requirements for
Social Security Numbers (as provided
by 24 CFR part 750), or that the
owner is not selecting the applicant
for other reasons, the owner will
promptly notify the applicant in writ-
ing of the determination and its rea-
sons, and that the applicant has the
right to meet with the owner or man-
aging agent in accordance with HUD
requirements. Where the owner is a
PHA, the applicant may request an in-
formal hearing. If the PHA deter-
mines that the applicant is not eligi-
ble, the PHA will notify the applicant
and inform the applicant that he or
she has the right to request HUD
review of the PHA's determination.
The applicant may also exercise other
rights if the applicant believes that he
or she is being discriminated against
on the basls of race, color, creed, reli-
gion, sex, or national origin. The infor-
mal review provisions for the denial of
8 Federal preference under §880.613
are contained in paragraph (k) of that
section.

{4) Records on applicants and ap-
proved eligible families, which provide
racial, ethnie, gender and place of pre-
vious residency data required hy HUD,
must be maintained and retained for
three years.

{¢) Reexamination of Family income
and composilion—(1) Regular reexam-
inalions. The owner musé reexamine
the income and composition of all
families at least every 12 months.
Upon verification of the Information,
the owner must ntake appropriate ad-
justments in the Total Tenant Pay-
ment In accordance with part 8i3 of
this chapter and determine whether
the family’s unit size is still appropri-
ate. The owner must adjust Tenant
Rent and the Housing Assistance Pay-
ment to reflect any change in Total
Tenant Payment and must carry out
any unit transfer required by HUD. At
the time of the annual reexamination
of family income and composition, the
owner must require the family to meet
the disclosure and verification require-

§ 880.604

ments for Social Security Numbers, as
provided by 24 CFR part 750.

(2) Interim reexaminations. The
family must comply with provisions in
its lease regarding interim reporting of
changes in income. If the owner re-
ceives Information concerning a
change in the family's income or other
circumstances between  regularly
scheduled reexaminations, the owner
must consult with the family and
make any adjustments determined to
be appropriate, Any change in the
family’s income or other ecircum-
stances that resulis In an adjustment
to the Total Tenant Payment, Tenant
Rent, and Housing Assistance Pay-
ment must be verified. See 24 CFR
760.10(dX(2)(1) for the requirements
for the disclosure and verification of
Social Security Numbers at fnterim re-
examinations Iinvolving new family
members.

(3} Continuation of housing assist-
ance payments. A family's eligibility
for Housing Assistance Payments con-
tinues until the Total Tenant Pay-
ment equals the Gross Rent. The ter-
mination of eligibility at such point
will not affect the family’s other
rights under its lease, nor will such
termination preclude the resumption
of payments as a result of later
changes in income, rents, or other rel-
evant clrcumstances during the term
of the Contract. However, eligibility
also may be terminated in accordance
with HUD requirements for such rea-
sons as failure fto submit requested
verification Information, including
fallure to meet the disclosure and veri-
fication requirements for Social Secu-
rity Numbers, as provided by 24 CFR
part 750,

(Approved by the Office of Management
amg Budget under control number 2602-
204} :

[44 FR B%410, Oct, 15, 1979, as amended &t
49 FR 16943, May 10, 1984; 49 FR 26718,
June 29, 1984; 51 FR 11224, Apr, 1, 1986; 53
FR 846, Jan, 13, 1988; 53 FR 1145, Jan. 15,
1988; 53 FR 6601, Mar. 2, 1088; 54 FR 38702,
Sept. 27, 1989]

§ 880,604 Tenant rent.

The eligible Family pays the Tenant
Rent directly to the Owner.

(49 FR 19943, May 10, 1984}
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§ 880.609

agreements and meetings in a tenant
file for Inspection by the contract ad-
mijnistrator, The procedures of this
paragraph do not preclude the family
from exercising its rights under State
and locai law.

() 1f the security deposit, mcludi.ng
any accrued interest, is insufficient to
reimburse the owner for any unpaid
tenant rent or other amount which
the family owes .under the lease, and
the ownter has provided the family
with the Ust required by paragraph
(d)X2) of this . section, the owner may
elaim relmbursement from HUD or
the PHA, as sappropriate, for an
amount not to exeeed the lesser of:

(1) The amount owed the owner, or

(2) ‘One month's contract rent,
minus the amount of the security de-
posit plus accrued interest. Any reim-
bursement under this section will be
applied first-toward any unpaid tenant
rent due under the lease. No reim-
bursement may be ¢lalmed for unpaid
ren{ for the period-after termination
of the tenancy.

{44 FR 59410, Oct. 15, 1979, as amended at
49 FR 19543, May 10, 1954]

§880.609 Adjustment of contract rents.

(a) Automatic ennual adjustment of
Contract Rents, Upon request from
the owner to the contract administra-
tor, centract rents will be adjusted on
the anniversary date of the contract in
accordance with 24 CFR Part 888.

(h) Special aedditiondd adfustments.
For all projects, special additlonal ad-
justments will be granted, to the
extent determined necessary by BEUD,
to reflect increases in the actual and
necessary expenses of owning and
maintaining the assisted units which
have resulied from substantial general

increases In real properiy taxes, as- .

sessments, utility rates, and utilities
not covered by regulated rates, and
which are not adequately compensated
for by annual adjustments under para-
graph (a) of this section. The owner
must submit to the contract adminis-
trator required supporting data, finan-
cial statements and certifications.

{¢} QOuverall limitation. Any adjust-
ments of contract rents for a unit
after Contract executlion or cost certi-
fleation, where applicable, must not
result in material differences between

24 CFR Ch. VIl (4-1-90 Edition)

the rents charged for assisted units
and comparable unassisted units
except to the extent that the differ-
ences existed with respect to the con-
tract rents set at Contract execution
or cost certification, where applicable.

§880.610 Adjustment of utility allowances.

In connection with annual and spe-
cial adjustments of contiract rents, the
owner must submit an analysis of the
project’s Utility Allowances. Such data
as changes In utility rates and other
facts affecting utility consumption
should be provided as part of this
analysis to permit appropriate adjust-
ments in the Utility Allowances. In ad-
dition, when approval of a utility rate
change would result In a cumulative
increase of 10 percent or more in the
most recently approved Utility Allow-
ances, the project owner must advise
the contract administrator and re-
quest approval of new Utility Allow-
ances, Whenever a Utility Allowsnce
for g unit is adjusted, the owner will
promptly notify affected families and
make a corresponding adjustment of
the tenant rent and the amount of the
housing assistance payment for the
unit.

(Approved by the Office of Management
and Budget under control number 2502-
0161)

(50 FR 39037, Sept. 21, 1985)

§880.611 Conditions for receipt of vacan-
Cy payments.

(a) Genergl Vacancy payments
under the Contract will not be made
unless the conditions. for receipt of
these housing asslstance payments set
forth in this section are fulfilled.

() Vacancies during Reni-up. Por
each assisted unit that Is not leased as
of the effective date of the Contract,
the owner iz entitled to vacancy pay-
ments in the amount of 80 percent of
the contract rent for the first 60 days
of vacancy if the owner:

(1) Conducted marketing in accord-
ance with §880.601{a) and otherwise
complied with § $80.601;

(2) Has taken and continues to take
all feasible sctions to fill the vacancy;
and
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(3) Has not rejected any eligible ap-
plicant except for good cause accepta-
ble to the contract administrator.

(c) Vacancies after Rent-Up. If an el-
igible family vacates a unit, the owner
is entitled to vacancy peyments in the
amount of 80 percent of the contract
rent for the first 60 days of vacancy if
the owner:

(1) Certifies that he did not cause
the vacancy by violating the lease, the
Contract or any applicable law;

(2) Notified the contract administra-
tor of the vacancy or prospective va-
caney and the reasons for the vacancy
Immediately upon learning of the va-
cancy or prospective vacancy,

(3) Has fulfilled and continues to
fulfill the requirements specified in
§ 880.601(a) (2) and (3} and paragraph
(b) (2) and (3} of this section; and

(4) For any vacancy resuliing from
the owmer's eviction of an eligible
family, certifies that he has complied
with § 880.607.

(d) Vacancies for longer than 60
days. If an assisted unit continues to
be vacant after the 60-day period spec-
ified in paragraph (b) or (¢) of this sec-
tion, the owner may apply to recelve
additional vacancy payments in an
amount equal to the principsl and in-
terest payments required to amortize
that portion of the debt service atirib-
utable to the vacant unit for up to 12
additional months for the unit if:

(1) The unit was in decent, safe and
sanitary condition during the vacancy
period for which payments are
claimed;

(2) The owner has fulfilled and con-
tinues to fulfill the requirements spec-
ified in paragraph (b) or (c) of this sec-
tion, as appropriate; and

{3) The owner has demonstrated to
the satisfaction of HUD that:

(i) For the period of vacancy, the
project is not providing the owner
with revenues at least equal to project
expenses (exclusive of depreciation),
and the amount of payments request-
ed is not more than the portion of the
deficlency attributable to the vacant
unit, and

(1i) The project can achieve financial
soundness within a reasonable time,

(e} Prohibition of double compensa-
tion for vacancies. The owner is not
entitled to vacancy payments for

§ 880.613

vacant units to the extent he can col-
lect for the wvacancy from other
sources (such as security deposits, pay-
ments under § 880.608(f), and govern-
mental payments under other pro-
grams).

§ 880,612 Reviews
period,

(a) After the effective date of the
Contract, the contract administrator
will inspect the preofect and review its
operation at least annually to deter-
mine whether the owner is in compli-
ance with the Contract and the assish-
ed units are in decent, safe and sani-
tary condition,

(b) In addition, for private-owner/
PHA projects, HUD:

(1) Will review the PHA's adminis-
tration of the Contract at least annu-
ally to determine whether the PHA is
in compliance with the ACC, and

(2) May independently inspect
project operations and units at any
time.

(c) Equal Opportunity reviews may
be conducted by HUD at any time.

during management

§ 880,613 Federal selection preferences.

(a) Genercl, (1) In selecting appli-
cants for assistance under this part,
housing owners must give preference
to applicants who are otherwise eligi-
ble for assistance and who, at the time
they are seeking housing assistance,
are involuntarily displaced, living in
substandard housing, or paying more
than 5¢ percent of family income for
rent.

(2X1) The owner must inform all ap-
plicants for assistance under this part
of the avallability of the Federal pref-
erences, and must give all applicants
an opportunity to show that they
qualify for & preference. For purposes
of this paragraph (aX2)(i), applicants
Include families on any walting list
maintained by the owner for the
project when this section is imple-
mented or thereafter,

(ii) If the owner determines that the
notification to all applicants on & wait-
ing list required by paragraph (a)2)(i)
of this section js impracticable because
of the length of the list, the owner
may provide this notification to fewer
than all applicants on the list at any
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§ 885.1

885.730 Site and neighborhood standards.
885,735 Prohibited relutionships.
885.740 Other Federal requirements.

SELECTION OF APPLICATIONS AND DURATION OF
ForD RESERVATION

885.750 Review of applications for fund
reservation.

886155 Approval of applications,

885.70 Duration of section 202 fund reser-
vation.

885.7715 Transition.

Direct Loaw FINANCING PROCEDURES

885,780 Submission of site information,

885.800 Request for direct loan processing.

886.806 Approva! of requests for direct
loan financing.

885.807 Operating cost standard.

885,810 Amount and terms of financing.

885.812 Prepayment of loans.

886.818 Requirements prior to initlal loan
closing,

885816 Requirements for awarding con-
struction contracts,

885.820 Loan disbursement procedures

885.826 Completion of cost certification.

PROJECT ASSISTANCE CONTRACT

885.900 Project Assistance Contract,

885,906 Term of FAC,

8856910 Maximum annual commitment and
project account.

885915 Leasing to eligible families.

886.020 PAC administration,

885.925 Defauli by Borrower,

885,930 Notlce upon PAC expiration,

PROJECT MANAGEMENT

885940 Responsibilities of Borrower.

885.045 Replacement reserve,

885.950 Selection and admission of tenants.

885.9556 Obligations of the family.

885,960 Overcrowded and underoccupied
units.

885,966 Lease requirements.

885.970 Termination of tenancy and modi-
fication of lense,

885.972 Security deposits,

885,975 Adjustment, of rents.

886.980 Adjustment of utility allowances,

885.985 Conditlons for receipt of vacancy
payments for assisted units.

Aprennix A T0 FParr 885--HANDICAFPED
PERSON OR INDIVIDUAL

AvuTBORITY: Sec. 202, Housing Act of 1950
(12 0.8.C. 1701q); sec. 8, United States
Housing Act of 1937 (42 U.8.C. 1437f): sec,
7(d), Department of Housing and Urban De-
velopment Act (42 10.8.C, 3535(d)).

Epitonial. Nore Nomenclature changes
affecting this part appear at 4¢ FR 8714,
Feh. 23, 1984,

24 CFR Ch. VIl (4-1-90 Edition)

Subport A—General Policy

§885.1 Purpose and policy.

(a) Purpose. The program under this
part provides direct Federal loans
under section 202 of the Housing Act
of 1959 (42 U.S.C. 1701q) for housing
projects serving elderly or handi-
capped families and individuats. The
housing projects shall provide the nec-
essary services for the occupants
which may include, but are not limited
to: Health, continuing education, wel-
fare, informational, recreational,
homemaking, meal and nutritional
services, counseling, and referral serv-
ices, as well as transportation where
necessary to facilitate access to these
services.

() General policy. A loan made
under this part shall be used to fi-
nance the construction or the substan-
tial rehabilitation of projects for elder-
1y or handicapped families, or for the
acquisition with or without moderate
rehabilitation of existing housing and
related facilities for group homes for
nonelderly handicapped individuals,

(c) Applicability. (1) Subpart B of
this part applies fo projects for elderly
or handicapped families that recelve
loans under section 202 of the Housing
Act of 1959 and housing assistance
payments under section 8 of the
United States Housing Act of 1937. No
projest for handicapped (primarily
nonelderly) familles is eligible for
loans or housing assistance payments
under Part B, except under a reserva-
tonn of loan and contract authority
made before October 1, 1988.

(2) Subpart € of this part applies to
projects for nonelderly handicapped
families receiving loans under section
202 and project assistance payments
under section 202(h) of the Housing
Act of 1959. Subpart C may also apply
to projects for handicapped families
that recelved a reservation of loan au-
thority under Subpart B under the cir-
cumstances described in § 885,775,

[54 FR, 25980, June 20, 1989]

§ 8855 Definitions.

As used invthis part—
Acquisition with or without moder-
ale rehabilitation means the acquisi-
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tion of existing housing and related fa-
cilities to be used as group homes for
the nonelderly handicapped. The de-
velopment cost of such group homes
may not include moderate rehabilita-
tion costs (including expenditures for
the rehabilitatlon alteration, conver-
sion, or improvement of the housing
and related facilitles) In excess of 15
percent of the loan amount.

Act means section 202 of the Hous-
ing Act of 1959, as amended 12 U.8.C.
17014,

Affiliated entities means entities
that the field office determines to be
related to each other in such a manner
that it is appropriate to treat them as
& single entity. Such relationship shall
include any identity of interest among
such entities or their principals and
the use by any otherwise unaffiliated
entities of a singie Borrower or of Bor-
rowers that have any ldentity of inter-
est themselves or their principals.

Application means the application
for a section 202 fund resérvation, in-
cluding all required forms and exhibits
submitted In response to an Invitation
for such applications, or & request for
admission to a project made by a
family on a form preseribed by HUD.

Assistant Secrelary means the As-
sistant Secretary for Housing—Federal
Housing Commissioner.

Borrower means & private nonprofit
corporation or a nonprofit consumer
cooperative which may be established
by the Sponsor, which will ohtain a
Section 202 loan and execute a mort-
gage in connection therewith as the
legal owner of the project, “Borrower”
does not mean a public body or the in-
strumentality of any public body. The
purposes of thie Borrower must include
the promotion of the welfare of elder-
ly and/or handicapped families. No
part of the net earnings of the Bor-
rower may inure to the benefit of any
private shareholder, contributor or In-
dividual, and the Borrower may not be
controlled by or under the direction of
persons or firms seeking to derive
profit or gain therefrom. Because of
the nonprofit nature of the Section
202 program, no officer or director, or
trustee, member, stockholder or au-
thorized representative of the Borrow-
er is permitted to have any financial
interest in any contract in connection

§ 8855

with the rendition of services, the pro-
vision of goods or supplies, project
management, procurement of furnish-
ings and equipment, construction of
the project, procurement of the site or
other matters whatsoever.

Construction means the erection or
substantial rehabilitation of structures
for Housing and Related Facllities. In
the case of group homes for the nonel-
derly handicapped, this term also
means acquisition of existing housing
with moderate rehabilitation.

Development cost means the cost of
construction or substantial rehabilita-
tion of Housing and Related Facilities,
and of the land on which they are lo-
eated, Including necessary site im-
provements and such other expenses
a8 may be determined by the Assistant
Secretary properly to be attributable
to the capital cost of the construction,
sibstantial rehabilitation or develop-
ment of the Housing and Related Fa-
cilities. In the case of group homes for
the nonelderly handicapped, Develop-
ment Cost also means the cost of ac-
quiring existing housing and related
facilities and the cost of rehabilita-
tion, alteration, conversion or improve-
ment, including moderate rehabilita-
tlon, and the cost of the land on which
the housing and related facitities are
located.

Elderly family means:

(a) Families of two or more persons
the head of which (or his or her
spouse) is 62 years of age or older;

{b) The surviving member or mem-
bers of any family deseribed in para-
graph (a) of this definition living in a
unit assisted under this part with the
deceased member of the family at the
time of his or her death;

(¢} A single person who is 62 years of
age or older; or

(d) Two or more elderly persons
living together, or one or mcre such
persons living with another person
who Is determined by HUD, based
upon a licensed physician's certificate
provided by the family, to be essential
to thelr care or well being.

Field office means any HUD Areas,
Insuring or Reglonal Office which is
delegated authority to process applica-
tions under the section 202 program.

Handicepped family means:
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() Families of two or more persons
the head of which (or his or her
spouse) is handicapped;

¢h) The surviving member or mem-
bers of any family described in para-
graph {a) of this definition living in a
unif assisted under this part with the
deceased member of the family at the
time of his or her death;

(¢} A single handicapped person over
the age of 18; or

(d) Two or more handicapped per-
sons living together, or one or more
such persons lving with another
person who is determined by HUD,
based upon a lcensed physiclan’'s cer-
tificatc provided by the family, to be
essentisl to their care or weil being.

Handicapped person or individual
means any adult having an impair-
ment which is expected to be of long-
continued and indefinite duration, Is a
substantial impediment to his or her
ability to live indapendently, and is of
a nature that such ability could be im-
proved by more suitable housing con-
ditions. A person shall also be consid-
ered handicapped if he or she Is devel-
opmentally disabled, 4e, if he or she
has & severe chronic disability that:

(a) Is attributable to a mental or
physical impairment or combination
of mental and physical impairments;

{b) Is manifestcd before the person
attains age twenty-two;

{c) Is likely to continue indefinitely;

(d) Results in substantial functional
limitations In three or more of the fol-
lowing areas of major life activity: (1)
Self.care, (2) receptive and responsive
language, (3) learning, (4) mobility, (5}
self-dlrection, (6) capacity for inde-
pendent living, and {7) economlc self-
sufficlency; and

(e} Reflects the person’s need for a
combination and sequence of speclal,
interdisciplinary, or generic care,
treatment, or other services which are
of lifelong or extended duration and
are individually planned and coordi-
nated.

A person shall aiso be considered to be
handieapped if he or she has a chronle
mental iliness, i.e., if he or she has a
severe and persistent mental or emo-
tional impairment that seriously limits
his or her ability to live independently
(e.g.. by limiting functional capacities
relative to primary aspects of daily

24 CFR Ch. Vil (4-1-90 Edition)

living such as personal relations, lving
arrangements, work, recreation, ete.),
and whose impairment could be im-
proved by more suitable housing con-
ditions, A person whose sole impair-
ment is alcoholism or.drug addition
will not be considered to be handi-
capped for the purposes of the section
202 program,

Housing and related factlities means
rental or cooperative housing strue-
tiures constructed or substantially re-
habilitated as permanent residences
for use by elderly or handicapped fam-
iHes, or acquired with or without mod-
erate rehabilitation for use by nonel-
derly handicapped families as group
homes. The term Inciudes structures
suitable for use by families residing in
the project or in the area, such as
cafeterins or dining halls, community
rooms, or buildings, of other essential
service facilities. In the case of acquisi-
tion with or without moderate reha-
bilitation, at least three years must
have elapsed from the later of the
date of completion of the project or
the beginning of occupancy to the
date of the application for a section
202 fund reservation. Except for inter-
mediate care facilities for the mentally
retarded and individuals with related
conditions (see § 885.710(b)(4Xvil)),
this term does not include nursing
homes, hospitals, intermediate care fa-
citities, or transitional care facilities.

Independent pudblic accountant
means a certified publie accountant or
& Ycensed or registered public account-
ant, having no business relationship
with the Borrower or Sponsor except
for the performance of audit, systems

.work and tax preparation. If not certi-

fied, the independent public account-
ant must have been licensed or regis-
tered by a regulatory authority of a
State or other political subdivision: of
the United States on or before Decem-
ber 31, 1870. In States that do not reg.
ulate the use of the title “public ac-
countant”, only certified public ac-
countants may be used.

Nonelderly handicapped family
means a handicapped family where
the head of the family (and spouse, 1f
any) is less than 62 years of age at the
time of the family’s initial occupancy
of a project.
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Region means any one of the ten
HUD Reglons.

Seetion 8 Program means the Hous-
ing Assistance Payments Program—
New Construction or Substantial Re-
habflitation as defined in Parts 880
and 881 of this chapter, which imple-
ments section 8 of the U.S. Housing
Act of 1937, as amended,

Seed money expenses mean those ex-
penses which are necessary to cover
the costs of planning and obtaining fi-
nancing for & Section 202 project and
which will be incurred prior to the ini-
tial closing of the construction loan
for the project.

Sponsor means any private nonprof-
it entity, no part of the net earnings of
which inures to the benefit of any pri-
vate shareholder, contributor or indi-
vidual, which entity is not controlled
by, or under the directlon of persons
or firms seeking to derive profit or
gain therefrom, and which is approved
by the Field Office Director as to ad-
ministrative and financial capscity
and responsibility, “Sponsor” does not
mean & public body or the intrumenta-
lity of a public body. Because of the
nonprofit nature of the section 202
program, no officer or director of the
Sponsor is permitted {0 have any fl-
nazneial Interest in any contract i con-
nection with the rendition of services,
the provision of goods or supplies, pro-
curement of furnishings and equip-
ment, construction of the project, pro-
curement of the site or other matters
whatsoever. The prohibition in the
preceding sentence does not apply to
any management contracts (including
the management fees associated there-
with) entered into by the Borrower
with the Sponsor or its nonprofit affil-

te.

Subsiantial rehabilifation means
the improvement of the condition of a
property from deteriorated and sub-
standard to good condition. Substand-
ard or deterlorated properties are
those which do not provide safe and
adequate shelter, and in their present
condition endanger the health, safety
or well-being of the occupants. “Sub-
stantial rehabilitation” also includes
renovation, slteration or remodeling
for the conversion or adaptation of
property to the design and condition
required for use under this part.

§ 885.205

[43 FR 8403, Mar, 1, 1878, as amended at 47
FR 51568, Nov. 16, 1982; 50 FR 5269, Mar. 7T,
1985; 60 FR 38800, Sept. 25, 1985; 51 FR
12310, Apr. 10, 1986; 52 FR 20011, Aug. 5,
1987; 54 FR 25880, June 20, 1989; 55 FR
3211, Jan, 31, 1980]

Subpart B—Section 202 Projects for
the Elderly or Handicopped—
Section B Assistance

8 885.200 Alloecation of loan fund author-

ity.

(a) Sectlon 202 loan fund authority
will be allocated by the Assistant Sec-
retary to HUD field offices in accord-
ance with the requirements of Section
213(d) of the Housing and Community
Development Act of 1974 as set forth
in 24 CFR 791.402 and 761.403,

(b} Field Office Directors will deter-
mine the amount of section 202 loan
authority available under this subpart
{o be allocated to each allocation area
in accordance with 24 CFR 791.404. In
determining the number of units to be
aflocated to a specific allocation area,
the Field Office Director must consid-
er the three-year goals set forth in
Housing Assistance Plans and the pro-
portionality requirements with respect
to housing type and household type.
Where loan fund authority allocated
to an allocation area would not be ade-
quate for a feasible project, the Fleld
Office Director may elther:

(1) Combine allocation areas, or

(2) Distribute sufficient loan fund
authority for a feasible project and
withhold future allocations until such
advance is compensated,

(¢) Field Office Directors will set
aside sufficlent contract authority for
the Section 8 Housing Assistance Pay-
ments Program for use in connection
with projects to be financed under this
subpart.

[43 FR 84983, Mar. 1, 1978, &s amended at 54
PR 25981, June 20, 1889]

§885.205 Announcement of fund availihi-
lity and invitations for applications for
Section 202 fund reservations.

(a) Promptly upon determining the
amount of loan fund authority to be
allocated to each fleld office, the As-
sistant Secretary shall publish an An-
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nouncement of Fund Availability in
the FEDERAL REGISTER indicating:

(1) The amount of lending suthority
(and approximate number of units)
being made available to each field
office;

{2) The date by which the field of-
fices will publish Invitations for Appli-
cations for Section 202 Fund Reserva-
tions;

{3) The earliest date spplications
will be accepted for processing and the
closing date; and

(4) Other appropriate guidance to
prospective borrowers.

(b) Each field office shall publish a
single invitation in newspapers of gen-
eral circulation serving the allocation
areas in which the housing is desired
at least once & week for two consecu-
tive weeks, The fleld office shall also
neotify minority media, minority orga-
nizations involved in housing and com-
munity development, and groups with
a special interest in housing for the el-
derly and physically handicapped.
Copies of the Invitation shall be avail-
able In the field office, .

(e} The Invitation shall state;

(1) The designated allocation areas
where loan fund authority is being
made available, the amount of such
autherity and the approximate
number of units this amount is expect-
ed to assist.

(2) That applications from the desig-
nated allocation areas will be evaluat-
ed first, and that only in the event
that an insufficient number of approv-
able applications are received from the
designated allocation areas will appli-
cations from other areas be considered
for approval.

(3) That copies of the applicable reg-
ulations, instructions, forms and other
program information may be obtained
at the fleld office.

(4) The date, time, and place applica-
tions will be aceepted,

(5) The deadline date for receipt of
applications.

(43 FR 8493, Mar. 1, 1978, as amended at 54
FR 25981, June 20, 1989}

§885.210 Contents of applieationa.

{a) Each abplication shall include all
of the information, materials, forms,
and exhibits listed in paragraph (b) of
this section. The Field Office will base

24 CFR Ch. VIl (4-1-90 Edition)

-1ts determination of the eligibility of

the Borrower for a reservation of Sec-
tion 202 loan funds and for participa-
tion in the Section 8 Housing Assist-
ance Payments program on the infor.
mation provided in the application.
Each Sponsor identified in an applica.
tlon must provide the information
that is required of the Borrower in
paragraphs (bX10) through (h)(22) of
this section.

(b) Each applicant shall include—

(1) The name, address, and tele-
phone number of the Berrower and
also of the Sponsor (if any).

(2) The name, title, address, and
telephone number of the officer or
member of the Board of Directors of
the Borrower to whom communica-
tions should be addressed.

(3} The following specific informa-
tion regarding the application:

(i} Number of Section 202 units re-
quested.

(li) Number of units for which See-
tion 8 Assistance is requested. Section
8 Housing Assistance Payments are re-
quired for a minimum of 20 percent of
the Section 202 units In any project.
Applications contemplating use of Sec-
tion 8 contract authority in less than
100 percent of the rental dwelling
units must demonstrate that sufficient
market demand is anticipated for the
unsubsidized units to assure the feas!-
bility of the project.

(iili) Dollar amount of Section 202
direct loan requested.

(4) A narrative description of the
proposed housing, including:

(i) Number and types of structures;

(ii) Number of stories;

(1if) Number of units by size (number
of bedrooms);

(iv) Special amenities or features.

(6) A narrative deseription of the an-
ticipated occupancy (elderly and phys-
ically handicapped).

(8) A statement whether the Bor-
rower (or Sponsor) has submitted or is
planning to submit other applications
under this part during the current
fiscal year. The Borrower must indi-
cate the city and State where any
other proposed project will be located,
the number of units requested, and
the field office where the proposal was
or will be submitted.
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(7 A signed certification of the Bor-
rower’s intention to comply with Title
VI of the Civil Rights Act of 1984,
Title VIII of the Civil Rights Act of
1968, Executive Order 110683, E.O.
11246, and section 3 of the Housing
and Urban Development Act of 1968,

(8} A Housing Consultant's Certifi-
cate and Contract (If consultant serv-
ices have been employed by the Bor-
Trower).

{9) Evidence of the Borrower's legal
status as & nonprofit corporation. If
the Sponsor is & religious body, the
Borrower corporation must be & sepa-
rate legal entity, and no reference to
religion or religicus purposes may be
included in its Articles of Incorpora-
tion of By-Laws. Additionally, a Bor-
rower corporation may not engage in
any other business or activity (Includ-
ing the operation of any other rental
project), or incur any liahility or obli-
gation not related to the proposed
project.

(1) A Request for Preliminary De-
termination of Eligibility as a Non-
profit Sponsor and/or Mortgagor on a
form prescribed by HUD,

(11} A statement evidencing the Bor-
rower's ties to the community and sup-
port from local community groups,

{12) The names and addresses of the
officers and directors of the Borrower,
and such other information as shalt he
required on the prescribed form, to-
" gether with a certification by each of-
ficer or director that he or she will not
recelve any compensation from the
Borrower for his or her services, and
does not have any financial interest in
any contract with the Borrower, or in
any firm or corporation which has a
contract with the Borrower.

(13) Satisfactory evidence thai the
Sponsor and the Borrower—

{1} Have the necessary legal author-
ity to finance, construct or substan.
tially rehabilitate and maintain the
project and to apply for and recelve
the proposed lpan.

{{i) Meet any requirements as to cor-
porate organization; and :

{1ii) Have the authority to enter into
such contract obligations and execute
such security doouments as HUD may
require.

Additionally, Sponsors, including
churches, must have a currently effec-

§ 885,210

tive tax exemption ruling from the In-
ternal Revenue Service (IRS), and,
where the Sponsor and the Borrower
are not the same legal entity, the Bor-
rower must furnish evidence that it
also has recelved a Section 501(¢) (3}
or (4) tax exemption ruting from the
IRS. or decumentary evidence that it
had applied for such a ruling no later
than the deadline date for section 202
applications set by HUD under
§8856.205 (aX3) and (c)5). (Consumer
cooperatives and nonprofit organiza-
tions organized in the Commonwealth
of Puerto Rico may be exempted from
the requirement set out In the previ-
ous sentence if they are not eligible
for IRS 501(c} (3) or (4) rulings.)

{14) Evidence of previous participsa-
tion in HUD programs, if any, by the
Borrower, its officers or directors, on
such forms as may be prescribed by
HUD.,

(16) A description of all rental hous-
ing projects and/or medical facilities
owned and operated by the Borrower.

(16) A description of any financial
default, modification of terms and
conditions of finaneing, or legal action
taken or pending against the Borrower
or Its officers, directors, or trustees in
their corporate capacity.

{17) A description of the Borrower’s
past or current involvement in any
programs or of its provision of serv-
ices, other than housing, If any, which
would give evidence of the organiza-
tion’'s management capabilities.

(18) A statement as to whether the
Borrower has received a Section 202
fund reservation since May 1, 1876.

(18) A description of the Borrower's
capabllity to sponsor, develop, own,
manage and provide appropriate serv-
ices ih conmection with the proposed
project.

(20) An estimate of start-up ex-
penses angd the source of funds to meet
these expenses. If the Borrower plans
to use Section 106(b) seed money
loans, an application for such loan
must be submitted with required at-
tachments.

(21) Coples of balance sheet(z) and
statement(s) of income and expenses
for each of the past three years the
Borrower has operated.
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(22) The following specific informa-
tion with respect {o the proposed
project: )

(1) Documentary evidence that the
Borrower has control of the site, con-
sisting of —

(A) In the case of a site to be ac-
quired from a public body, evidence
that the public body possesses clear
title to the site, and has entered into a
legally binding commitment to convey
the site to the Borrower corporation
when the Borrower recelves and ac-
cepts a notice of Section 202 Fund
Reservation; or

(B) In the case of a site to be ac-
quired from other than a public body,
a copy of any contract of sale for the
site or 8 copy of any applicable site
option agreement, a deed, or other
legat commitment for the site,

With regard to & proposed project site
that is being acquired or optioned
from a general contractor or its affill-
ate, the Borrower may not select that
contractor or affiliate to construct the
Section 202 project.

(i) A map showing the location of
the site and the racial composition of
the neighborhood, with the area of
racial concentration delineated.

(lii) A sketch of the site plan show-
ing the general development of the
gite including the location of the pro-
posed building(s), streets, parking
areas and drives, service areas, and un.
ususal site features,

{iv) Bvidence that the proposed con-
struction or substantial rehabilitation
is permissible under applicable zoning
ordinances or regulations, or a state-
ment of the proposed action {0 make
the construction or substantial reha-
nllitation permissible and the basis for
belief that the proposed action will be
completed successfully hefore the re-
ceipt of the conditional commitment
for direct loan financing (e.g., a sum-
mary of the results of any recent re-
quests for rezoning on land in simflar
zoning classifications and the time re-
quired for such rezoning, preliminary
indications of acceptability from
zoning bodies, ete.).

{v) A statement as to whether pro-
posed project will displace site occu-
pants. If so, the proposal shall state
the number of families, individuals,
and business concerns to be displaced

24 CFR Ch. VIl (4-1-90 Edition)

(identified by race or minority group
status and whether they are owners or
renters), and shall demonstrate that
relocation is feasiblie and how neces-
sary relocation payments, 1f any, will
be funded.

{vi} A showing that the proposal
meets any special requirements or re-
strictlons necessary for compliance
with the local HAP.

(vii) A statement that gross rents
(contract rents plus any utility allow-
ance) will not exceed the applicable
fair market rents by more than the
amount allowed under §880,204{b)1)
or §881.204(bX1). The applicable fair
market rents are those published In
accordance with §888.105.

(23) A demonstration that the appli-
cation meets any other reguirements
as may be imposed by or upon the De-
pariment and which requirements are
meade known to the applicant prior to
submission of the applcation.

(Approved by the Office of Management
and Budget under control number 2502-
0287
[43 FR 8493, Mar. 1, 1978, as amended at 47
FR 51568, Nov. 16, 1982; 50 FR 38800, Sept.
25, 1685; 651 FR 12311, Apr. 10, 1988; 52 FR
fsun. Aug. 5, 1987; 54 FR 25982, June 20,
88931

§ 885211 Disclosure and verification of
Social Security and Employer Identifi-
cation Numbers by ownera,

To be eligible to become an owner of
housing assisted under this subpart,
the owner must meet the diclosure
and verification requirements for
Social Security and Employer Identifi-
cation Numbers, as provided by 24
CFR part 750,

(Approved by the Office of Management

and Budget under control numbers 23502-
0204 and 2562-0287)

(54 FR 36707, Sept. 27, 18891

§885.215 Limitation on number of units.

No organization shall participate as
Sponsor, Cosponsor, or Borrower in
the filing of an application or applica-
tlons for & reservation of section 202
funds under this Subpart in a single
region in u single fiscal year in excess
of that necessary to finance the con-
struction or substantial rehabilitation
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OHIO BOARD OF TAX APPEALS

Utrban Development Company, ) ' 2006-H-729
Appellant, ) (REAL PROPERTY
- | ) TAX EXEMPTION)
Vvs. )
' ) ER
Wiltiam W. Wilkins, y ~ DECISIONANDORD
Tax Commissioner of Ohio, )
)
Appellee. )

. APPEARANCES:
‘ _ For the Appellant ~ Starkey Law Firm, LLC
Ronald K. Starkey
10689 Cleveland Avenue, N.W., Suite B
Uniontown, Ohio 44685

For the Appelles ~ Nancy Rogers
Attomey General of Ohio -
Lawrence D. Pratt
Senior Deputy Attorney General
Stafe Office Tower, 25th Floor
30 East Broad Street
Columbus, Ohio 43215-3248

Entered  JAN 2 ¢ 2009
Ms. Margulies, Mr. Eberhart, and Mr. Dunlap concur.

This matter is before the Board of Tax Appeals upon notices of appeal

- filed by appellant Natioﬁal Steelworkers Oldtimers Community Urban Development
- Company (“National”). Appellant appcéls from final determinations of the Tax
'Commissioner, in which the commissioner denied National’s applications for

- .exemption of real property from taxation for tax year 2002, and remission of penalties
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for 1999, 2000 znd 2001." National argues the subject properties are owned by an
institution and used exclusively for charitable purposes and that the Tax Coramissioner
‘erred in finding that the subject properties were not éntitled to exemption pursuant to
R.C. 5709.12, R.C. 5709.121, and Section 16, Atticle VIII of the Ohio Constitution.”
For.the following reasons, we find National's pmpérﬁes are not entitled io tax
exemption.

This matter is submitted fo the board on the appellant’s notices of appeal,
the statutory transcripts (“S.T.”), the record of the hearing before this board (“H.R.”), _
including exhibits, and the briefs of counsel.

In his final determinations, the Tax Commissioner summarized the facts
—of the instant matters as follows:

“Even though [Appellant] states that it provides services

to some of its residents in the nature of assisting with

some daily needs, the property remains an unlicensed
independent living facility operated in connection with

! While the appellant’s notices of appeal name the same entity, the attached final determinations of the
Tax Commissioner concern two distingt corporate entities that own separate properties (collectively
“National entities”). National Steelworkers Oldtimers Community Urban Development Company of
Canton Two, Inc. owns parcel number 02-45630, which: the record refers to as Mayfield Manor I and
is found in our case number 2006-H-728. National Steelworkers Oldtimers Commmunity Urban
Redevelopment Company of Canton, Inc. owns parcel number 02-46813, which the record refers to as
Mayfield Manor I and is found in our case number 2006-H-729.

% To the extent that appellant questions the constitutionality of the Tax Commissioner’s actions, this
board, as an administrative agency, is without jurisdiction to consider such claims and is instead to act
. as a “receiver of evidence for constitutional challenges.” MCT Telecommunications Corp. v. Limbach
(1994), 68 Ohio St.3d 195, 197-198. See, also, S.5. Kresge v. Bowers (1960), 170 Ohio St. 405;
Cleveland Gear Co. v. Limback (1988), 35 Ohio St.3d 229. Additionally, appellant specified two
alleged errors regarding the commissioner’s jurisdiction over community reinvestient area property
and the exemption requitements for urban redevelopment corporations. Appellant’s notice of appeal
at 4 and 5 in our case number 2006-H-729. However, we find no suppott in the record for these
alleged errors that were raised but then not argued before this board. Consequently, we find appellant
has failed to meet its burden of proof regarding these two alleged errors.
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P——

. federal .Housing and . Urban. Development (“HUD”)
programs.

TS

[Appellant] is requesting exemption for property owned
by a nonprofit organization used to provide low-cost
housing to elderly tenants and handicapped adults over
.. eighteen years of age. The property, referred to as
Mayfield Manor I, has a six-story apartment building
. located on more than two acres of land. There are 144 one
bedroom apartments in the building. [*** Mayfield
Manor II has an eight-story apartment building located on
approximately two acres of land. There are 66 one-
bedroom apartments in the building.] There is a service
coordinator located on the premises. Upon request from
the residents, the service coordinator provides support and
assistance with obtaining housecleaning services, medical
.. insurance paperwork, and prescription medication needs.
[Appellant] also provides access to entertainment and
social activities for the residents. [Appellant] receives
subsidies from the Department of Housing and Urban
Development.” S.T. at 1-2,

The testimony presented by appellant’s witnesses is consistent with the

facts as stated by the commissioner. H.R. at 32-33, 40-42. At hearihg before this

‘board, appellant presented the teétimony of Patricia Kohnke, director of field

operations for Elderly Housing Development and Operations Corporation (EHDOC);
Cynthia Jean Franz, a resident at Mayfield Manor I; Candace Fontes, the manager of
the subject properties; Uris Liburd, a budget specialist and assistant accounting
supervisor at EHDOC; and Stephen Wood, a certified public accountant. The appellee

Tax Commissioner did not present any witnesses.
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Patricia Kohnke testified that as director of field operations for EHDOC,
a pon-profit corporation, she oversees the operations of the sﬁbject properties.’ H.R. at
19, 75, 185. EHDOC manages 45 similar low-income senio_r housing properties
nationwide, while its agents serve as the majority of directors on the boards of the
various non-profit corporate entities iﬁat own the prt.;)pertiesr. H.R. at 19-20, 42, 75-80;
appellant’s ‘Exs. 3. Kohnke testified that BHDOC arranges the financing for
construction of apartment buildings through loan agreeméuts with the federal
government’s Department of Housing and Urban Development (“HUD™) and its
sponsored entities, which provide “seed money” and enter into subsidy arrangements
with HUD to provide low-income housing to senior citizens and disabled adults. H.R.
at 33, 81, 83; appellant’s Exs. 7 at 7, 23. BHDOC is dble to charge a fee for its
management service;s. H.R. at 218. At the 'subjeo;t properties, Kohnke testified that
HUD sets the matket rent amount that EHDOC can-receive for each unit, with tenants
paying thirty percent of their income and HUD paying the balance. H.R. at 104-105.
- Tenants can be evicted for non-payment of rent, although Kohnke testified that has
never occurred. ILR. at 102; appellant’s Exs. 5.

Kohnke stated that EHDOC’s mission is to “build, develop and manage
- quality senior housing with supﬁort services in place to keep people aging in place as

long as possible.” H.R. at 75. By staffing its properties with a service coordinator,

Kohnke testified that EHDOC pro{rides a benefit for its low-income residents akin to .

* EHDOC is formerly known as National Council of Senior Citizens Housing Management
Corporation, which was part of the National Council of Senior Citizens. H.R. at 75-76, 78.
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an assisted living facility that would normally cost $2,000 to $3,000 per month. H.R,
at 55; appellant’s Exs. 12. The coordinators offer the residents support services by
| . contacting various providers, such as Meals-on-Wheels, taxi companies, pharmacies,
. ,Iﬁedical professionals, beauticians, and exercise trainers. H.R. at 40-41, 58, 145-150;
- appellant’s Exs. 12, 13. They also assist tenants with personal finance issues, personal
hygiene, apartment maintenance, and arranging social activities. Id. Through these
various tenant contacts, the coordinators monitor the residents and offer assistance
before problems escalate. H.R. at 60. Kohnke testified that the coordinators’ daily
interaction with residents provides an intangible benefit, comparable to “a surrogate
family.” H.R. at 47-48. She explained that by extending the time senior residents are
able to live independently, EHDOC not only serves the needs of its tenants, but is able
to keep low-income residents out of nursing homes, thereby . deferring those much
higher costs that would otherwise be borne by states and the federal government. HL.R.
at 53.

Cynthia Jean Franz, a resident at Mayfield Manor 1, testified that she
finds the living conditions much better at her current apartment than the public
housing where she previously resided. . H.R. at 117. She partially attributes this
improved standard of living to the service coordinator, who has helped her to arrange
grief counseling and to obtain medication and food, H.R. at 111.

Stepher Wood, a certified public accountant, testified that he has
| conducted annval HUD-required audits of the National entities for nine years. H.R. at

183-184; appellant’s Exs. 6-10. Wood testified that EHDOC and the National entities
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- are not-for-profit corporations that have been granted an exemption from federal

income tax pursuant to section 501(c)(3) of the Internal Revenue Code and receive no

. tax shelter benefit from the subject properties. FLR. at 185, 192-193. See also S.T. at

- appellant’s Ex. 3 in case number 2006-H-728 and appellant’s Ex. 4 in case number

2006-H-729. Finally, Wood also testified that while EHDOC charges a fee for its
management services, the National entities have accrued portions of that expense.
H.R. at 224-225; appellant’s Exs. 7 at 7.

We begin our review by observing that the findings of the Tax
Commissioner are presumptively valid. Alcaw Aluminum Corp. v. Limbach (1989), 42
Ohio St.3d 121, 123. Consequently, it is incumbent upon a taxpayer challenging a
determination of the Tax Commissioner to rebut that presumption. Belgrade Gardens
v.-Kosydar (1974), 38 Ohio St.2d 135, 143; Midwest Transfer Go. v. Portetfield
(1968), 13 Ohio St.2d 138, 142. Moreover,r the taxpayer is assigned the burden of

showing in what manner and to what extent the commissioner’s determination is in

~exror. Federated Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d 213,215, When no

competent and/or probative evidence is developed and properly presented to the board
to establish that the cémmissioner’s deténnination is “clearly unreasonable or
unlawful,” the determination is presumed to be correct. Alcan Aluminum, at 123.

The rule in Ohio is that all real property is subject to taxation. R‘C',
5709.01. Exemption from taxation is the exception to the rule. Seven Hills Schools v.

Kinney (1986), 28 Ohio St.3d 186. The burden of establishing that real property

. should be exempt is on the taxpayer. Exemption statutes must be strictly construed.
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- American Society for Metals v. Limbach (1991), 59 Ohio St.3d 38, 40; Faith
Fellowship Ministries, Inc. v. Limbach (1987), 32 Ohio St.3d 432; White Cross
- Hospital Assn. v. Bd. of Tax Appeals (1974), 38 Ohio St.2d 199; Goldman v. Robert E.
Bentley Post (1952), 158 Ohio St. 205; Natl. Tube Co. v. Glander (1952), 157 Ohio St.
407; and Willys-Overland Motors, Inc. v. Evatt (1943), 141 Ohio St. 402.

In its applicaﬁons for exemption, the National enfities claim that the
~ subject properties are exempt from taxation pursuant to R.C. 5709.12 and R.C.
5709.121. Under R.C. 5709.12(A), an independent living facility is defined to mean
“*¥*any residential housing facilities and related property that are not a nursing home,
residential care facility, or adult care facility as defined in division (A) of section
5701.13 of the Revised Code.” Under R.C. 5709.12(B), all “[t]eal and tangible
personal property belonging to institutions that is used exclusively for charitable
purposes shall be exempt from taxation ***  *¥*¥ A[l property owncﬁ and used by a
nonprofit organization exclusively for a home for the aged, as defined in section
5701.13 of the Revised Code, also shall be exempt from taxation.” Finally, under R.C.
- 5709.12(C)(1), “***independent living facilities and the lands connected with them are
not exempt from taxation.” (Emphasis added.).

The National entities are not seeking an exemption pursuant to the
qualifications contained within R.C. 5701.13 as a “home for the aged,” i.e., a licensed
nursing home, residential care facility, or adult care facility, reco gniﬁng they are not in

compliance with that statute. The record, in fact, contains no evidence to indicate the
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- subject properties are licensed facilities.* Appellant’s brief at 11. Therefore, we must
concur with the commissioner’s finding that the subject properties are independent
living facilities, pursuant to R.C. 5709.12(A), and, as such, that use has been explicitly
precluded from exemption. S.T. at 5; R.C. 5709.12(C)(1) (“*** independent living
facilities and .the lands connected with them are not exempt from taxation.”).
Although we find the National entities do not qualify for exemption as independent
+ living facilities, we must next determine whether they qualify under R.C. 5709.12(B)
orR.C. 5709.121.

To grant an exemption under R.C. 5709.12(B), it must first be determined
that (1) the property belongs to an ingtitution, and (2) the property is b@ing used
exclusively for charitable purposes. Highland Park Owners, Inc. v. Tracy (1994), 71
Ohio St.3d 405, 406-407.

Moreover, if an institution is found to be “charitable,” it can then be held
to a more relaxed standard of “exclusive charitable use™ found in R.C. 5709.121. That
statute providf_;s:

“Real property and tangible personal property belonging

to a charitable *** institution *** shall be considered as

used exclusively for charitable *** purposes by such

instifution, Wk if it meets one of the following

. requirements:
“(A) It is used by such institution, *** or by one or more

other such institutions, the state, or political subdivisions
under a lease, sublease, or other confractual arrangement:

# National asserts that its use of the properties entails more than just the provision of elderly housing
since the properties accept disabled adult tenants age 18 and older, with 25 percent of the 215 residents
identified as disabled. Appellant’s Exs. 11. We note that the record is mconcluswe as to how many, if
any, of these residents were between the ages of 18 and 62
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A1) As a community or area cemter in which

presentations in music, dramatics, the arts, and related
- fields are made in order to foster public interest and

education there;

“(2) For other charitable, educational, or public purposes;

“(B) It is made available under the direction or control of

such institution, *** for use in furtherance of or incidental

- to its ¥** charitable *** purposes and not with a view to
profit.” |

Thus, in deciding whether property is exempt under the charitable use
provisions of R.C. 5709.12(B) and 5709.121, the first detérmination is whether a
charitable or noncharitable institution is seeking exemption. If the institution is
noncharitable, ifts property may be exempt if it uses the property exclusively for

charitable purposes. Highland Park Owners, Inc., supra. If the institution is

-+ charitable, its property may be exempt if it uses the property exclusively for charitable

. purposes or it uses the property under the terms set forth in R.C. 5709.121. Olmsted
E Falls Bd. of Edn. v. Tracy (1997), 77 Ohio St.3d 393, 396; Episcopal Parish v. Kinney
(1979), 58 Ohio St.2d 199; White Cross Hosp. Assn. v. Bd. of Tax Appeals (1974), 38
Ohio St.2d 199. See, also, Cincinnati Nature Center v. Bd. of Tax Appeals (1976), 48
Ohio St.2d 122, 125 (To determine whether property is exempt in accordance with
R.C. 5709.121, “property must [1] be under the direction or control of a charitable
institution or state or political subdivision, [2] be otherwise made available. ‘for use in
furtherance of or incidental to’ the instimﬁon’s ‘charitable *** or public purposes,’

and [3] not be made available with a view to profit.”).
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While the General Assembly has not defined what activities of an
mstitution cons.fcitute charitable purposes, the Supreme Court of Ohio held in Planred
Parenthood Assn. of Columbus, Inc. v. Tax Commr. (1966); 5 Ohio St.2d 117,
paragraph one of the syllabus, that:

“[I]n the absence of a legislative definition, ‘charity,’ in the
* legal sense, is the attempt in good faith, spiritually,
physically, intellectually, socially and economically fo
advance and benefit mankind in general, or those in need of
- advancement and benefit in particular, without regard to
their ability to supply that need from other sources, and
without hope or expectation, if not with positive abnegation,
of gain or profit by the donor or by the instrumentality of

the charity.”

Furthermore, the phrase “used exclusively” has been interpreted by the court to mean
primary use. True Christian Evangelism v. Zaino (2001), 91 Ohio St.3d 117, 118,

“Whether an institution renders sufficient services to persons who are unable to afford

" them to be considered as making charitable use of property must be determined on the

totality of the circumstances ***.” Bethesda Healthcare, Inc., 101 Ohio St.3d 420,
2004-Ohio-1749, at 39.
In the present matters, we first find that the National entities are not the

type of institutions permitted the broader definition of “exclusive charitable use” found

- under R.C. 5709.121, where the threshold requirement is that the property owner be a

- charitable or educational institution, state or political subdivision. True Christianity

Evangelism (1999), 87 Ohio St. 3d 48, 50. Although the record indicates that the
National entities are not-for-profif corporations that may operate the subject properties

without a view to profit, the entitics own apartment buildings and receive market rent

10
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from tenants. IH.R. at 104-105. In Rehab Project v. Tracy (May 23, 1997), BTA No.
1995-R-418, unreported, which involved “rehabbed” properties that were leased for
- purchase under an equity-lease program to low-income tenants, this board stated:

“Although Rehab Project is a not-for-profit institution, that
alone does not make it a charitable one. Despite the
admirable purpose of Rehab's efforts, the fact remains that
the organization is not engaged in a charitable activity, that
is, building, selling, and leasing low income housing.
Rehab Project performs the same function and uses the
subject property in the same way as a commercial, for
profit entity; that is, the purchase and rehabilitation of real
property for tesale. Furthermore, Rehab has an extensive
leasing program, for which it exacts market rents.”

Hkk

“The primary use of the subject property by Rehab was,
and remains, residential housing. Residential -housing,
even for low income individuals, is not a charitable

purpose.”

The same can be said about the National entities. While non-profit organizations, the

primary purpose of these entities is to provide subsidized housing for which they

receive rent, comparable to commercial, for-profit entities. Accordingly, we find that

the National entities do not qualify as charitable institutions for purposes of making an
- exemption determination ﬁnder R.C.5709.121.

Even though we find the National enfities to be noncharitable
institutions, their property could be exempt if used exclusively for charitable purposes.
Highland Park Owners, Inc., supra. However, the Supreme Court has consistently
held that real property rented and used purely for private residential purposes is not

entitled to an exemption under R.C. 5709.12(B). In Philada Home Fund v. Bd. of Tax

11
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Appeals (1966), 5 Ohio St.2d 135, despite finding a charitable purpose, the court went

‘on to hold that “[t]he only use of this property is for private residential housing. A

long line of Chio cases hold that property -partly or incidentally used for private
residence is nonexempt és not used exclusively for charitable purposes.” Later, in
National Church Residences v. Lindley (1985), 13 Ohio St.Sé 53, which approved
Philada, at 55, the court held “the furnishing of low-cost housing at or below market
prices, where residents pay a part or all of their rental costs, is n“ot, i and of itself, an
exclusive.use of the property for charitable purposes.”

The court in Natiénal Church Residences also rejected a “services
exception” that had been established previously in Carmelite Sisters, St. Rita’s Home
v. Bd. of Review (1969), 18 Ohio St.2d 41, where exemption was granted based on
addifional services provided to elderly tenants be?ond those traditionally provided to
apartment residents. In rej écting the services exception, the court relied on the criteria
for the provision of senior housing required by subsequently enacted R.C. 5701.13 and

the vicarious nature of the services provided to residents. See, also, Cogswell Hall v.

" Kinney (1987), 30 Ohio St.3d 43 (property rented to elderly women at rates that cover

less than half of the maintenance costs held taxable); Oikos Community Dev. Corp. v.

- Zaino (Nov. 9, 2001), BTA No. 2000-T-2037, unreported (finding a 501(c)(3) tax-

exempt charitable organization’s renting of multi-family properties to low-income
tenants was not an exclusive use for charitable purposes and ‘did not qualify for tax

exempt status).

12
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Based on the foregoing case law and statutory requirements, we find the
subject properties are not eligible for exemption by solely providing subsidized
housing to handicapped adults and elderly tenants. National argues, however, that it

fulfills the entities’ charitable mission and distinguishes itself from other housing
providers with the services provided by the on-site coordinators. Appellant’s brief at
. 10-11. For the following reasons, we find the provision of service coordinators at the
subject properties does not demonstrate the properties are being used exclusively for
charitable purposes.

We agree with National that the staff at the subject properties not only
provides the fraditional administrative and maintenance/repair services that any
apartment complex would offer, but it also coordinates services between the tenants
and social service providers that support the tenants,in their goal to live independently.
H.R. at 40-41; appellant’s Exs. 12, 13. Nevertheless, we find that many of these
services are provided by third parties and can be characterized as vicariously charitable
in nature, as in National Church. Residences, supra (“Suffice it to say that any
charitable activities *** were provided by volunteer agents or benevolent
organizations, and not by appellants who simply contacted these persons or
organizations for the purpose of having them provide services for their residents. In
the final analysis, appellants are attempting to obtain a vicarious charitable exemption
similar to the theory advanced by the taxpayer and rejected by this court in OCLC

- Online Computer Library Center, Inc. v. Kinney (1984), 11 Qhio St. 3d 198.”).

- 13
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We also acknowledge some of National’s tenants receive extra oversight
directly from the service coordinators that would not normally be provided in a
traditional subsidized housing setting. Appellant’s Exs. 12, 13. This includes services
such as medication monitoring, individual counseling, and assistance with activities of
daily living. H.R. at 40-41, 58, 111, 145-150; appellant’s Exs. 12, 13. Yet, again in
National Church Residences, supra, even where the applicant did not necessarily
- qualify as a “home for the aged” under R.C. 5701.13, the Ohio Supreme Court rejected
tax exemption when the legislature had established specific criteria for that area, citing
- Toledo Retirement Living v. Board of Tax Appeals (1971) 27 Ohio St. 2d 255, syllabus
- (“The General Assembly has exclusive power to choose the subjects, and to establish
the criteria, fo r exemption from taxation. After the General Assembly has marked a
specific use of property for exemption and has established the criteria therefor, the
function of the judicial branch is limited to interpreting and applying those criteria.
##% [Tlo qualify its property for exemption from taxation, an institution which
characterizes itself as a public charity, but whose purpose is to provide a *home for the
aged,” must meet the criteria therefor adopted by the General Assembly.”). See, also,
Rickenbacker Port Authority v. Limbach (1992), 64 Ohio St. 3d 628 (“the taxpayer
[could not] qualify for exemption under the charitable use statute, since its general
" language could no longer be construed as applying to property for which specific
criteria had been established. Hence, we essentially held in Toledo Retirement that a
property, to be exempt, must qualify under the criteria of the statute specifically

applicable to that property.”). In this instance, while the National properties may not

14
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. qualify as a2 “home for the aged,” the type of services provided by the service
coordinators brings them within the ambit of R.C. 5701.13.° As noted above, National
| concedes it does not meet that statute’s requirements.

Finally, this board has previously found a charitable exemption when the
use of specific services was an integral requirement for all residents as a condition for
.:admission. See 88/96 LP and Community Housing Network v. Wilkins (July 20, 2007),
BTA No. 2005-A-55, unreported, at 12 (involving property described as “permanent

~ affordable housing linked to a safety net” used to “provide case management services,
mental healtl_i treatment, drug and alcohol treatment, health services, and those types of
services that will help the individuals develop life skills so that they can conﬁnue to
live in the apartment,”); St. Vincent Hotel, Inc. v. Tracy (Apr. 25, 1997), BTA No.
1996-K-419, et. seq., unreported (finding property used as part of a general “life
skills” program, which provides housing, is entitled io exemption). By contrast, the
National entities do not require as a condition for living at the subject properties that
its tenants utilize any services. Instead, the ;axtra oversight provided by the service
coordinators is simply available for the tenants on request.

Whereas National’s intent is admirable, review of the record in this case
and the applicable law demonstrates that the properties are not being used exclusively
for charitable purposes as set forth in R.C. 5709.12(B). Highland Park Owners, Inc.,

supra. Thus, the subject properties are not entifled fo exemption from taxation.

5 See R.C. 5§701.13(B)(2) (“Exemption from taxation shall be accorded *#% only to those homes or
parts of homes which meet the standards and provide the services specified in this section.).
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Accordingly, it is the decision and order of the Board of Tax Appeals that the Tax

Commissioner’s final determination must be, and is, affirmed.

* Salfy F. Van'Meter, Board Secretary
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- I'hereby certify the foregoing to be a

true and complete copy of the action
taken by the Board of Tax Appeals
of the State of Qhio and entered

~ upon its journal this day, with

respect to the captioned matter.
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