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ARGUMENTS
I. Proposition of Law No. 1: R.C. 4115.10(A) requires payment of
the prevailing wage rate and entitles any employee paid less to
recover from a contractor the full amount of the difference as
underpaid wages, without reduction, regardless of the cause.

Monarch asks this Court read Ohio’s Prevailing Wage Law in a way that
frustrates and potentially denies an employee’s recovery of unpaid wages.
Specifically, it proposes that an employee should not be able to recover the full
amount of unpaid wages from an employer if the underpayments partially result
from a public authority’s failure to notify the contractor of a change in wage rates.
Instead, the employee must attempt to directly recover this amount from the
public authority.

Monarch, however, ignores the fact that the law does not allow an
employee to recover from most public authorities. R.C. 4115.10(A) creates an
employce cause of action to recover underpayments, and specifies the entities an
employee can sue. It does not permit an employee to sue a public authority that
does not construct a public improvement with its own forces. Thus, R.C. 4115.05
allows the Director or a contractor to sue a noncompliant public authority, but
R.C. 4115.10(A) does not allow an employee to bring the same action. Monarich’s

proposal leaves employees uncompensated and without legal remedy.

A. A contractor’s liability for underpayments in an R.C.
4115.10(A) cannot be reduced pursuant to R.C. 4115.05.

Monarch cites this court’s decision in Ohio Asphalt Paving v. Ohio
Department of Industrial Relations for the proposition that a court hearing any
prevailing wage action has the power to reduce a contractor’s lability for

underpayments resulting from a public authority’s noncompliance pursuant to



R.C. 4115.05." Monarch, however, does not consider the substantive and
procedural implications of applying R.C. 4115.05 across the various means for
enforcing the Prevailing Wage Law.

The Ohio Asphalt decision concerned the Director’s determination of a
contractor’s liability during an R.C. 4115.13 administrative investigation. The
Court stated that at the administrative level, the Director can hold a public
authority liable for underpayments resulting from its failure to give notice
pursuant to R.C. 4115.05.2

On the other hand, the present matter concerns a contractor’s liability
after the Director has closed the administrative investigation, and an employee
asks a court to enforece the Director’s determination pursuant to R.C. 4115.10(A).
A court cannot employ an R.C. 4115.05 reduction at this stage for two reasons.
First, as already stated above, such a reduction by the court leaves the employee
without remedy against the public authority for the remainder of his or her back
wages.3 Second, permitting the reduction at this level contradicts the express
terms of R.C. 4115.05. The statute only allows the Director to reduce a
contractor’s liability if (1) the Director determines that the underpayments arose
from the public authority’s failure to give notice, and (2) the Director enforces

that determination. Neither occur in an R.C. 4115.10(A) action.

1 (1992), 63 Ohio St. 3d 512,

2 Id. at 517.

 Appellee admits that R.C. 4115.05 is unclear about how Appellant employees could
enforce their rights against the public authority. Appellee Brief, pg. 6. On the other
hand, a coniractor who must pay for a public authority’s noncompliance can clearly
enforce its rights through contribution. Ohio Asphalt, 63 Ohio St. 3d 517.



Indeed, Ohio Asphalf supports the proposition that an R.C. 4115.10(A)
court cannot impose an R.C. 4115.05 reduction. First, a contractor will not be
overly prejudiced if it is held liable for the full amount of underpayments in an
R.C. 4115.10{A) action. Ohio Asphalt expressly recognized a contractér’s right to
contribution from a public authority that shares liability for underpayments.4
Second, Appellant’s interpretation best serves the purpose of Prevailing Wage
Law espoused by Ohio Asphalt: to prevent the undercutting of employee wages.5
Employees should be able to recover the entire underpayment amount from the
contractor, as opposed to having to join the public authority it a contractor cries
foul, and prove its case against an additional defendant without the assistance of
a Commerce determination. Appellee’s interpretation makes it difficult for an
employee to recover underpayments and would discourage employees from suing
1o recover.

B. R.C. 4115.16(B) does not allow an R.C. 4115.10(A) court to

reduce a contractor’s Hhabilily for underpayments
pursuant to R.C. 4115.03.

Monarch further ignores the procedural distinctions present in the
Prevailing Wage Law when it argues that R.C. 4115.16(B) allows a court hearing
an R.C. 4115.10(A) action to sit in the place of the Director and reduce liability
pursuant to R.C. 4115.05.6 R.C. 4115.16(B) grants a court no such authority, as it
governs an entirely distinct procedural action.

R.C. 4115.16(B) and R.C. 4115.10(A)} actions both start with the Director

conducting an administrative investigation to audit a contractor’s compliance

* Ohio Asphalt, 63 Ohio St. 3d 517.
* d. at 151.
¢ Appellee Bricf, pg. 8.

3



with the Prevailing Wage Law pursuant to R.C. 4115.13(A). Then the similarities
end.

In an R.C. 4115.16(B) action, an interested party files suit in the court of
common pleas before the Director issues a determination. The Director
immediately terminates its investigation, and instead, the court assumes the
responsibility to hear and decide the case, issue a determination of compliance or
violation, and order any necessary or appropriate relief.

In an R.C. 4115.10(A) action, however, the Director has completed its
investigation of compliance and has issued a determination of liability. The
employee files suit to enforce the determination and to recover the
underpayments specified therein.

In sum, in an R.C. 4115.10(A) action, the Court does not sit in the place of
the Director, because the Director has already finished the investigation and
determined liability. Therefore, as they are district enforcement actions, R.C.
4115.16(B) does not grant a court hearing an R.C. 4115.10(A) action any
additional power to reduce liability pursuant to R.C. 4115.05.

[I. Proposition of Law No. 2: The penalties prescribed in R.C.

4115.10{A) are mandatory.

Certified Conflict: Is the 25% penally set forth in R.C.

4115.10(A) a mandatory penalty that must be enforced against a

party that violates prevailing wage statutes if the violation is not

the result of statutory misinterpretation or payroll error?

The language and intent of R.C. 4115.10(A) indicates that the 25% penalty

is mandatory. Monarch seizes upon a nearby “may” to argue the contrary.

However, a literal reading of the statute reveals that R.C. 4115.10(A) states the



remedies available to a prevailing employee. It does not state the remedies that a
court “may” award.

A. The penal nature of R.C. 4115.10(A) does not make the
25% penalty discretionary.

Monarch urges this Court to use strict rules of statutory construction to
determine the meaning of R.C. 4115.10(A). However, its authority is
distinguishable and its arguments are flawed.

Monarch relies upon Dean v. Seco Electric Company to argue for the strict
construction of penal statutes.” Dean held that underpaid employees could not
recover statutory penalties from a surety under R.C. 4115.10(A), because the
Prevailing Wage Law did not impose any obligations upon sureties.®# Monarch,
on the other hand, is a general contractor and corporation that the statute holds
specifically “lable for the statutory penalty, attorney fees, and costs for their
failure to pay prevailing wages.” Dean is distinguishable on this ground and
does not afford Monarch any relief.

Further, Monarch’s demand for the strictest possible construction is
flawed, because where a statute’s meaning is clear, “there is no occasion for
resorting to the rules of statutory interpretation.”® Under a literal construction
of R.C. 4115.10(A), the 25% penalty is mandatory.® The word “may” in the

statute simply vests an underpaid employee with the discretion to seek redress.

7(1988) 35 Ohio St. 3d 203, 205. See Appellee Brief, pg. 10.

5 1d. at 205-06.

Y Id. at 206.

1 Seary v. Weimer (1944), 143 Ohio St. 312, 316.

T R.C. 4115.10(A) states that an underpaid cmployee “may recover * * * the difference
between the fixed ratc of wages and the amount paid to the employee and in addition
thereto a sum equal to twenty-five per cent of that difference.”



Read otherwise: (1) the recovery of underpaid wages is completely discretionary,
(2) the following sentence stating that an offending entity “also shall pay” a 75%
penalty makes little sense, and (3) the usefulness of an R.C. 4115.10 action to
make an employee whole and prevent the undercutting of wages is significantly
reduced. Thus, as written, the 25% penalty must be mandatory. The statute is to
be applied, not further interpreted.:2

Even if this Court finds the penalty provision of R.C. 4115.10(A) to be
ambiguous, it should not narrowly construe the statute “in complete disregard of
the purpose of the legislature” because of its penal nature.’3 Rather, the court
should apply the general rules of statutory construction,4 and consider the
purpose and intent of the law.’5 In this case, the legislature intended the 25%
penalty provision to make underpaid employees whole and discourage future
violations. Therefore, this Court should find the penalty mandatory.

B. A court hearing an R.C. 4115.10(A) action cannot waive
the 25% penalty pursuant to R.C. 4115.13(C).

Monarch claims that a narrow exception within R.C. 4115.13(C) allows a
court hearing an R.C. 4115.16(B) action to waive the statutory penalties, and that
this exception also applies to the present matter. A court, however, cannot

invoke Section 13(C) in an R.C. 4115.16(B) or an R.C. 4115.10{A) action.

12 Sears, 143 Ohio St. 316,

B United States v. Campos-Serrano (1971), 404 U.S. 293, 298 (“The canon of strict
construction of criminal statutes, of course, does not mean that every criminal statute
must be given the narrowest possible meaning in complete disregard of the purpose of the
legislature.™).

1 R.C. 1.41 (stating that the Revised Code’s rules of statutory construction “apply to all
statutes, * * * and to the rules adopted under them™).

19 See R.C. 1.49 (A) (stating that an ambiguous statute should be interpreted in light of
“[t]he object sought to be attained”).




R.C. 4115.10(A) confers a right of action for any underpaid employee,
“except an employee to whom or on behalf of whom restitution is made pursuant
to division (C) of section 4115.13 of the Revised Code.” R.C. 4115.13(C),
correspondingly, provides immunity from suit where (1) “the Director” makes a
finding that an underpayment of wages resulted from (a) a misinterpretation of
the prevailing-wage law or (b) an erroneous preparation of payroll documents
and (2) the employer who made the mistake makes restitution for its error.:

Of course, an employee’s right of action under R.C. 4115.10(A) is not ripe
until the Director issues a determination of underpayment, which has been
likened to a “right to sue” letter. "Thus, if the Director so chooses, it can effectively
invoke R.C. 4115.13(C) at the administrative level, and cut off an employee’s right
to sue and recover underpayments and penalties. By its terms and effect, R.C.
4115.13(C) can only be employed by the Director at the administrative level.

In the present case, the Director issued a determination, but made no R.C.
4115.13(C) decision. Specifically, the Director did not find that Monarch
misinterpreted the prevailing-wage law or erroneously prepared payroll
documents, nor did the Director order Monarch to make full restitution.

Therefore, 4115.13(C) is inapplicable and the court cannot invoke it.7 Appellants

' Inr°l Bh'd of Elec. Workers Local Union No. 8 v. Stollsteimer Elec. (6th Dsi. 20006),
168, Chio app. 3d 238, 243-44, 2006-Ohio-3865, at § 21.

T Mershman v. Enertech Corp. (Hancock County Court of Common Pleas 2001), 120
Ohio Misc. 2d 70, 2001-Ohio-4733, at § 37. In Mershman, the Director made a R.C.
4115.13(C) determination, but the employee filed an R.C. 4115.10(A) suit before
restitution was paid. The court held that since restitution was a condition of immunity
under R.C. 4115.13(C), the action was proper and the contractor had to pay the penalties
and attorney fees as well.



were entitled to bring this action and seek the penalties specified in R.C.
4115.10(A).

Further, despite Appellee’s assertions, R.C. 4115.16(B) does not allow an
R.C. 4115.10(A) court to employ Section 13(C). R.C. 4115.16(B) itself does not
authorize a court hearing a 16(B) action to invoke R.C. 4115.13(C).'8 Further,
Section 16(B) has no effect on what an R.C. 4115.13(C) court can and cannot do.
The general assembly created of an employee right of action akin to R.C.
4115.10(A)? nearly fifty years before it created an interested party action in R.C,
4115.16,2¢ and the sections offer procedurally distinct mechanisms for enforcing
the Prevailing Wage Law.

Finally, Appellee’s argument is all form and no substance. Monarch does
not allege statutory misinterpretations or payroll errors, nor has it made
restitution to its employees. Further, Monarch cannot claim that a solitary
exception to an otherwise mandatory remedy can make that remedy
discretionary. For these reasons, the 25% penalty is mandatory and should be
imposed in this matter.

C. The imposition of the 25% penalty on Monarch is just and

Jair.
Appellee and its Amici claim that the court should not impose the 25%

penalty because Monarch was an innocent victim of the circumstances. The

applicable law, however, indicates otherwise.

¥ Stollsteimer, 168, Ohio App. 3d 238, 243-44, 2006-Ohio-3865, 21
¥ General Code § 17-6 (Ohio 1931).
O R.C. 4115.16 (1978).



At least three appellate districts in Ohio have held that a contractor is
liable for the prevailing wage law violations of its subcontractor(s).?t R.C. 4115.06
requires a contractor to “guarantee prevailing-wage compliance not only for
himself but also for anyone who actually performs his contract.”2? Accordingly, a
contractor cannot relieve itself of the responsibility to pay the prevailing-wage
rate by merely subletting a portion of its work to a subcontractor.23 This concept
can be found throughout the law,?s for example, in the Federal Davis-Bacon Act?5
and in general contract law.=2¢

Monarch voluntarily entered into a contract in which it promised to pay its

employees the prevailing rate of wages.?” It did not free itself from this liability

2! Harris v. Bennett (July 26, 1985), Lucas App. No. L-84-446, 1985 Ohijo App. LEXIS
6820, 4. See also Englehart v. C.T. Taylor Company, {nc. (Dec. 8, 1999), Summit App.
No. 19325, 1999 WL 1215110, 2; Connell v. Wayne Builders Corp. (Jan. 30, 1996),
Franklin App. No. 95APE(07-897, 1996 WL 39646, 2; Cremeans v. Jinco (June 5, 1986),
Franklin App. No. 85AP-821, 1986 Ohio App. LEXIS 6996, 11.

2 Taylor v. Douglas Co. (Lucas County Court of Common Pleas 2004), 823 N.E.2d 549,
554.

2 Cremeans, Franklin App. No. 85AP-821.

M 14, (“Ordinarily, the subletting of a portion of the work to be performed upder a
contract to a subcontractor does not relieve the contractor from his responsibilily to the
public authority that the work under the contract be performed in accordance with the
terms of the contract. If the subconiractor fails to perform in accordance with the
contract, the contractor is ordinarily liable to the contracting public authority for such
default by the subcontractor. There is nothing in R.C. Chapter 4115 indicating that such
principle does not apply to the provision of public work contracts with respect to payment
of prevailing-wagc rates.”).

3 Gection 5.5(a)(6), Title 29, C.F.R.

% See Restatement of the Law 2d, Contracts (1981) 44, Intended And Incidental
Beneficiaries, Section 302, Comment e, [Hlustration 19.

T R.C. 4115.06 provides that “[TThe contract executed between the public authority and
the successful bidder shall contain a provision requiring the successful bidder and all his
subcontractors to pay a rate of wages which shall not be less than the rate of wages so
fixed. The successful bidder and all his subcontractors shall comply strictly with the wage
provisions of the contract.”




by contracting its work out to a subcontractor. Thus, any excuse of innocence is
disingenuous.

Finally, the imposition of the 25% fine upon Monarch is just because it
serves two purposes. First, it compensates employees for underpayments beyond
mere restitution. Second, it encourages general contractors to carefully select
and audit their subcontractors to ensure compliance with the law. Both of these
purposes serve the primary goal of the Prevailing Wage Law to support the
integrity of the collective bargaining process by preventing the undercutting of
employee wages."?8 Therefore, this Court should impose the 25% fine against
Monarch.

III. Proposition of Law No. 3: An R.C. 4115.10(A) action is a special
statutory proceeding wherein, upon finding an underpayment,

the court has a statutory duty to order payment of the 75%

penalty to commerce.

Appellants brought this action pursuant to R.C. 4115.10(A), which allows
an underpaid employee to sue her employer to recover the amount of the
underpayment, in addition to 25% of that deficiency. The very next sentence of
the statute requires the contractor to pay 75% of the underpayment to the
Director. This is followed by the statute of limitations for employee actions and a
provision entitling prevailing employees to costs and reasonable attorneys’ fees.

Monarch argues that Appellants lack standing to enforce the 75% penalty.

Monarch, however, overlocks the fact that standing does not flow from the “real

party in interest” doctrine alone.2

28 Ohio Asphalt, 63 Ohio St. 3d 515.
2 City of Middletown v. Ferguson (1986), 25 Ohio St.3d 71, 76.

10



Standing may also be conferred by statute.?> Indeed, where a legislative
authority provides a statutory remedy, the question of standing does not initially
turn on whether the party has alleged a personal stake in the remedy.® Rather
the inquiry as to standing must begin with a determination of whether the statute
in question authorizes the remedy for the plaintiff.32

Here, R.C. 4115.10(A) expressly allows an employee to recover a 75%
penalty paid to the Department of Commerce.33 Therefore, Appellants have
standing in this case pursuant to a special statutory grant of authority. With
standing thus established, Appellants ask that this Court enforce the terms of the
statute and hold that an R.C. 4115.10(A) court that finds an underpayment must

impose the 75% penalty.

CONCLUSION

For all of the reasons discussed above and those in Appellant’s Merit Brief,

this Court should reverse the decision of the Twelfth District Court of Appeals.

Respectfully Submitted,

= .

B S .
Joseph-M:IYAngelo
Counsel forAppellant

30 Id
; 1d., citing Sierra Club v. Morton (1972), 405 U.S. 727, 731-732.

1d.
3% Note that the fact that the penalty is paid to the Department of Commerce does not
damage the statutory grant of standing or the mandatory nature of the penalty. See e.g.
Milner v. Farmers Ins. Exchange (Minn. 2008), 748 N.W.2d 608, 610-11 (construing the
Minnesota Fair Labor Standards Act to allow employees to bring civil actions to enforce
the law and seck civil penalties payable to the state).
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TLEXSTAT ORC ANN. 1.4}
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*+: CURRENT THROUGH LEGISLATION PASSED BY THE 128TH QHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH JULY 16, 2009 *++*
#E ANNOTATIONS CURRENT THROUGH APRIL 1, 2009 **#
w45 OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 1, 2009 ***
OHIO REVISED CODE GENERAL PROVISIONS
CHAPTER 1. DEFINITIONS; RULES OF CONSTRUCTION
CONSTRUCTION
Go to the Ohio Code Archive Directory
ORC Ann. 141 {2009)

§ 1.41. Applicability of scetions 1.41 to 1.59

Sections 1.41 to 1.59, inclusive, of the Revised Code apply Lo all statutes, subject to the conditions stated in section
1.51 of the Revised Code, and to rules adopled under them,

HISTORY:

134 v H 607, Bff 1-3-72.
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All rights reserved.
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#% ANNOTATIONS CURRENT THROUGH APRIL 1, 2000 *#*
= OPINIONS OF ATTORNEY GENERAIL CURRENT THROUGH JULY 1,2009 #**

OHIO REVISED CODE GENERAL PROVISIONS
CHAPTER |, DEFINITIONS; RULES OF CONSTRUCTION
CONSTRUCTION

Go to the Ohio Code Archive Directory
ORC Ann. 1 49 (2009)

§ 149 Ambiguous statutes

If & statule is ambiguous, the court, in determining the intention of the legislatare, may consider amonyg olher matters:

{A) The object sought to be altained;
(B} The circumstances under which the statute was enacted;
{C) The lcgislative hisiory;
(D) The common law or former statutory provisions, including laws upon the sume or similar subjects;
(E} The consequences of a parlicular construction;
(F) The administrative construction of the statute,

HISTORY:

134 v H 607, Eff 1-3-72.
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PAGE'S OHIO REVISED CODE ANNOTATED
Copyright {¢) 2009 by Matthew Bender & Company, Inc
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WITH THE SECRETARY OF STATE THROUGH JULY 16, 2009 ***
=52 ANNOTATIONS CURRENT THROUGH APRIL 1, 2009 ###
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TITL.E 41. LABOR AND INDUSTRY
CHAPITER 4115, WAGES AND HOURS ON PUBLIC WORKS
PREVAILING WAGE LAW

Go to the Ohio Code Archive Direetory
ORC Ann. 411506 (2009)

§ 4115.06. Contracl to contain minimum wage provisions

In alf cases where any public authority fixes a prevailing rate of wages under section 4115.04 of the Revised Code,
and the work is done by contract, the contract executed between the public authority and the successlul bidder shall
contain a provision requiring the successful bidder and all his subcontractors 1o pay & rate of wages which shali not be
less than the rate of wages so fixed. The successful bidder and all his subcontractors shall comply strictly with the wage
provisions of the contract.

Where a public authority constructs a public improvement with its own forces, such public authority shall pay a rate

of wages which shail not be less than the rate ol wages fixed as provided in section 4115 .04 of the Revised Code, except
in those instances provided for in sections 723.52, 5517.02, 5575.01, and 5543.19 of the Revised Code.

HISTORY:

GC § 17-5; 114 v 116, § 3; 116 v 206; Bureau of Code Revision, 10-1-33; 13} v 993 (Fff 11-3-65), 134 v H785
(EfT 12-17-71); 136 v H 1304 EIT 8-25-76.
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TITLE 4. 1LABOR AND INDUSTRY
CHAPTER 4115, WAGES AND HOURS ON PUBLIC WORKS
PREVAILING WAGE LAW

Go to the Ohio Code Archive Directory
ORC Ann. 411510 2009
§ 4115.10, T'rohibitions; penatties paid to cmployee and department; complaints by employees; audits

{A) No person, firm, corporation, or public avthority thal constructs a public improvement with its own forces, the
total overall project cost of which is fairly estimated to be more thun the amounts set forth in division (B)(1) or (2) of
section 4115.03 of the Revised Code, adjusted biennjally by the director of commerce pursuant to section 4515434
[4115.03 4] of the Revised Code, shall violate the wage provisions of sections 4115.03 to 4115.16 of the Revised Code,
or suffer, permit, or require any employee to work for less than the rate of wages so fixed, or violate the provisions of
section 4115.07 of the Revised Code. Any employee upon any public improvement, except an cmployee to whom or on
behalf of whom restitution is made pursuant to division {C) of section 4115.13 of the Revised Code, who is paid less
than the fixed rate of wages applicable thereto may recover from such person, firm, corporation, or public authorily that
constructs a public improvement with its own forees the difference between the fixed rate of wages and the amount paid
to the employee and in addition thereto a sum equal to twenty-five per cent of that ditference. The person, firm,
corporation, ot public authority who Jails to pay the rate of wages so fixed also shall pay a penalty to the director of
seventy-Tive per cent of the difference helween the fixed rate of wages and the amount paid to the employees on the
public improvement. 'The director shall deposit all moneys received from penaltics paid to the dircetor pursuant to this
section into the penalty enlorcement fund, which is hereby created in the state treasury. The director shall use the fund
{or the enforcement of sections 4115.03 10 4115.16 of the Revised Code. The employee may file suit for recovery
within ninety days of the director's determination of a violation of sections 4115.03 10 4115.16 of the Revised Code oris
barred from further action under this division. Where the employec prevails in a suit, the employer shall pay the costs
and rcasonable attorney's fees allowed by the court,

{B) Any cmployee upan any public improvement who is paid fess than the prevailing rate of wages applicable
thereto may file a complaint in writing with the director upon a form furnished by the director. The complaint shall
include documented evidence to demonstrate that the employee was paid less than the prevalling wage in violation of
this chapter, Upon receipt of a properly completed written complaint ol any employee paid less than the prevailing rate
of wages applicable, the director shall take an assignment of a claim in trust for the assigning employee and bring any
legal action necessary to collect the claim. The cmployer shall pay the costs and reasonable atiorney's fees altowed by
the court if the employer is found in violation of sections 4115.03 to 4115.16 of the Revised Code,

(Cy 1T after investigation pursuant to scetion 4115.13 of the Revised Code, the director determines there is a
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violation of sections 4115.03 to 4115.16 of the Revised Code and a peried of sixty days has elapsed from the date of the
determination, and if:

(1} No employcee has brought suit pursuant Lo division (A} of this section;

(2) No employee has requested that the director take an assignment of a wage claim pursuant to division (B) of
this seetion;

The director shall bring any legal action necessary to collect any amounts owed o cmployees and the director.
The dircctor shall pay over to the aflected employees the amounts collecied to which the affected employecs are entitled
under division (A) of (his section. In any action in which the director prevails, the employer shall pay the costs and
reasonable attorney's fees allowed by the court.

(DY Where persons are employed and their rate of wages has been determined as provided in section 4515.04 of the
Revised Code, no person, cither Tor self or any other person, shall request, demand, or receive, cither before or after the
person is engaged, that the person so engaged pay back, return, donate, contribute, or give any part or all ol the person's
wages, salary, or thing of value, to any person, upon the statement, representation, or understanding that failure to
comply with such request or demand will prevent the procuring or retaining of employment, and no person shall,
directly or indirectly, aid, request, or authorize any other person to violate this section. This division does not apply to
any agent or representative of a duly constituted labor organization acting in the collection of dues or assessments of
such organization.

(E) The director shall enforce sections 4115.03 o 4115.16 of the Revised Code,

(¥) For the purpose of supplementing existing resources and to-assist in enforcing division (F) of this scction, the
director may contract with a person registered as a public accountant under Chapter 4701. of the Revised Code w
conduct an audit of a person, firm, corporation, or public authority.

HISTORY:

GC § 17-6: 114 v 116, § 4; 118 v 587; Burcan of Code Revision, 10-1-533; 128 v 935 (Eff 11-9-59); 131 v 995 (Eif
11-3-65); 133 v H 436 (BT 10-14-69); 136 v H 1304 (EIf 8-25-76); 137 v H 1129 (Eff 9-25-78); 145 v H 350 (Eff
6-21-94); 146 v § 162 (Fff 10-29-95); 146 v 8 293 (Eff 9-26-96); 148 v H 471 (Eff 7-1-2000); 149 v H 94. E(T
6-6-2001; 150 vH 95,8 1, clf. 9-26-03,

APPX.0005



FEXSTAT ORC ANN, 4115.13

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright {c) 2009 by Matthew Bender & Company, inc
a member ol the LexisNexis Group
All rights reserved.,

xx% CURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH JULY 16,2009 ***
s ANNOTATIONS CURRENT THROUGH APRIL 1, 2000 ##¥
#x% OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 1, 2009 ***

TITLE 41. LABOR AND INDUSTRY
CHAPTER 4115. WAGES AND HOURS ON PUBLIC WORKS
PREVAILING WAGE LAW

Go to the Ohio Code Archive Directory
ORC Ann. 4115.13 (2009)
§ 4115.13. Investigations; recommendations; decisions; effect of intentional violation; appeals

(A) Upon the director's own motion or within five days of the filing of a complaint under section 41 1510 0r 411516
of the Revised Code, the director of commerce, or a representative designated by the director, shall investigate any
alleged violation of sections 4115.03 to 4115.16 of the Revised Code.

(B) At the conclusion of the investigation, the director or a designated representative shall make a recommendation
as to whether the alleged violation was committed. If the director or designaled representative recommends that the
alleged violation was an intentional violation, the director or designated representative shall give written notice by
certified mail of that recommendation to the contractor, subcentractor, or officer of the contractor or subcontractor
which also shall state that the contractor, subconiractor, or officer of the contractor or subcontractor may file with the
dircctor an appeal of the recommendation within thirty days after the date the notice was reccived. If the contractor,
subcontractor, or officer of the contractor or subcontractor timely appeals the recommendation, within sixty days of the
filing of the appeal, the director or designated representative shall schedule the appeal for a hearing. If the contractor,
subcontractor, or officer of the contractor or subcontractor fails to timely appeal the recommendation, the director or
designated representative shall adopt the recommendation as a finding of fact for purposcs of division (D) of this
section. The director or designated representalive, in the performance of any duty or execution ol any power prescribed
by sections 4115.03 10 4115.16 of the Revised Code, may hold hearings, and such hearings shall be held within the
county in which the violation of sections 4115.03 to 4115.16 of the Revised Code is alleged to have been committed, or
in Franklin county, whichever county the person alleged o have commitied the violation chooses. For the purpose of
the hearing, the director may designate a hearing examiner who shall, after notice to all interested parties, conduct a
hearing and make findings of fact and recommendations o the direcior. The director shall make a decision, which shall
be sent to the affected parties. The dircetor or designated represenlative may make decisions, based upen findings of
fact, as arc Tound necessary Lo enforce sections 4115.03 to 4115.16 of the Revised Code.

(C) If any underpayment by a contractor or subcontraclor was the result of a misinterpretation of the statute, or an
erroncous preparation of the payroll documents, the director or designated representative may muke a decision ordering
the employer 1o make restitution 1o the employees, or on their behalf, the plans, funds, or programs for any type of
fringe benefits described in the applicable wage determination. In accordance with the finding of the director that any
underpayment was the result ol a misinterpretation of the statute, or an Crroneous preparation of the payroll documents,
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emplovers who make restitution are not subject to any farther proceedings pursuant 1o sections 4115.03 to 4115.16 of
the Revised Code.

(D) If the director or designated representative makes a decision, based upon findings of fact, thal a contractor,
subcontractor, or officer of a contractor or subcontractor has intentionally violated sections 4115.03 to 4115.16 of the
Revised Code, the contractor, subcontracior, or officer of a contractor or subcontracior is prohibited [roin contracting
dircetly or indirectly with any public authority for the construction of a public improvement or from performing any
work on the same as provided in section 4115.133 [4115.13 3] of the Revised Code. A contraclor, subcontracior, or
olficer of a contractor or subconlractor may appeal the decision, within sixty days after the decision, to the coust of
common pleas of the county in which the first hearing involving the violation was heard. If the contractor,
subcontractor, or officer of a coniractor or subcontractor does not timely appeal the recommendation ol the director or
designated representtative under division (B) of this section, the contractor, subcontractor, or officer of a contractor or
subcontractor may appeal the findings of fact, within sixty days alter the recommendations are adopted as findings of
fact, o the court ol common pleas within the county in which the violation of sections 4115.03 to 4115.16 of the
Revised Code is alleged to have been commitied or in Franklin county, whichever county the person alleged 1o have
committed the violatton chooses.

(E) No appeal to the court from the decision of the director may be had by the contracter or subcontractor unless
the contractor or subcontractor files a bond with the court in the amount of the restitution, conditioned upon payment
shoudd the decision of the director be upheld.

{I"¥ No statement of a contractor, subconiractor, or officer of a contractor or subcontracior and no recommendation
or [inding of fact issued under this scction is admissible as evidence in a eriminal action brought under this chapter
against the contractor, subcontractor, or officer of a contractor or subcontractor.

{G) In determining whether a contractor, subcontractor, or officer of a contractor or subcontractor intentionally
violawed sections 4115.03 to 4115.16 of the Revised Code, the director may cousider as evidence either of the following:

{1) Fhe fact that the director, prior to the commission of the violation under consideration, issued notification (o
the contractor, subcontractor, or ofTicer of a contracior or subcontractor of the same or a similar violation, provided that
the commission of the same or a similar violation of sections 4115.03 10 4115.16 of the Revised Code at a subsequent
time does not create a presumption that the subsequent violation was intentional;

(2} The fact that, prior to the commission of the violation, the contractor, subcontractor, or officer of a contractor
or subcontractor used reasonable efforts to ascertain the correct interpretation of scctions 4115.03 to 4115.16 of the
Revised Code from the director or [designated representative or the public authority pursuant to section}* 4115.04 or
4115131 [4115.13.1] of the Revised Code, provided that a violation is presumed not to be intentional where a
contractor, subcontractor, or officer of a contractor or subcontractor complies with a decision the director or designated
represertative issues pursuant 1o a request made under section 4115.031 [4115.13.1] of the Revised Code.

{H) As used in this section, "intentional violalion" means a willful, knowing, or deliberate failure to comply with
any provision of sections 411503 10 4115.16 of the Revised Code, and includes, but is not limited to, the following

actions when conducted in the manner described in this division:

(1) An intentional failure to submit reports as required under division (C) of section 4115.071 j4115.07.1] of the
Revised Code or knowingly submitting lidse or efroneous reports;

(2) An intentional misclassification of employees for the purpose of reducing wages;
{3) An intentional misclassification of employees as independent contractors or as apprenlices;

() An intentional failure to pay the prevailing wage;
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(5) An intenlional [ailure to comply with the aflowable ratio of apprentices to skilled workers as required under
section 4115.05 of the Revised Code and by rules adopted by the director pursuant to section 4115.12 of the Revised
Code;

(6) Intentionally allowing an officer of a contractor or subcontractor who is known 10 be prohibited Irom
contracting directly or indirectly with a public anthority for the construction of a public improvement or from
performing any work on the same pursuant o section 4115.133 {4115.13.3} of the Revised Code o perform work on a
public improvement.

HISTORY:

131 v 996 (EAf 11-3-65); 133 v H 436 (Eff 10-14-69); 136 v H 1304 (Eff 8-25-76); 137 v H 1129 (Ef 9-25-78);
5 v H 330 (Eff 6-21-94); 146 v § 162 (Ef 10-29-95); 148 v H 471, Eff 7-1-2000.
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TITLE 41. LABOR AND INDUSTRY
CHAPTER 4115, WAGES AND HOURS ON PUBLIC WORKS
PREVAILING WAGE LAW

Go to the Ohio Code Archive Directory
ORC Ann. 4115.16 (2009)
§ 4115,16, Complaint by interested party; investigation; appeal to court

(A) An interested party may file a complaint with the director ol commerce alleging a violation of scctions 4115.03 to
4115.16 of the Revised Code. The director, upon receipt of a complaint, shall investigate pursuant to section 4115.13 of
the Revised Code. If the director determines that no violation has occurred or that the violation was not intentional, the
inierested party may appeal the decision to the court of common pleas of the county where the violation is alleged to
have oceurred.

(B) If the director has not ruted on the merits of the comptaint within sixty days after its filing, the interested party
may file a complaint in the court of common pleas of the county in which the violation is alleged 10 have occurred. The
complaint may make the contracting public authority a party to the action, but not the dircctor. Contemporaneous with
service of the complaint, the interested party shall deliver a copy of the complaint to the director. Upon receipt thereof,
the director shall cease investigating or otherwise acting upon the complaint liled pursuant to division (A) of this
seclion. The court in which the complaint is filed pursuant to this division shall hear and decide the case, and upon
finding that a violation has occurred, shall make such orders as will prevent further violation and afford to injurcd
persons the relief specilicd under sections 4115.03 to 4115.16 of the Revised Code. The court’s linding that a violation
has occurred shall have the same conscqguences as a like determination by the director. The court may order the director
to take such action as will prevent further violation and afford to injured persons the remedics specified under sections
4115.03 to 4115.16 of the Revised Cade. Upon receipt of any arder of the court pursuant to this section, the director
shall undertake enforcement action without further investigation or hearings.

(C) The director shatt make available o the pariies o any appeal or action puisuant o this scetion all files,
documents, affidavits, or other information in the director's possession that perlain to the matter. The rules generally
applicable to civil aclions in the courts of this state shall govern all appeals or actions under this section. Any
determination of a court under this scction is subject to appellaie review.

(D) Where, pursuant to this section, a court {inds a violation of sections 4115.03 to 4115.1 6 of the Revised Code,
the court shall award atlorney fees and court costs to the prevailing party. In the event the court finds that no violation
has occurred, the court may award court costs and attorney fees to the prevailing party, other than to the director or the
public authority, where the courd finds the action brought was unreasonable or withowt foundation, even though not
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braught in subjective bad faith.

HISTORY:

137 v H 1129 (BT 9-25-78); 145 v H 350 (BT 6-21-94); 146 v § 162 (Eff 10-29-95); 148 v H 471, Eff 7-1-2000.
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TITLE 29 -- LABOR
SUBTITLE A - OFFICE OF THE SECREVARY OF LABOR
PART 5 -- LAROR STANDARDS PROVISIONS AFPLICABLE TO CONTRACTS COVERING FEDERAILLY
FINANCEI AND ASSISTED CONSTRUCTION (ALSO LABOR STANDARDS PROVISIONS APPLICABLE
TO NONCONSTRUCTION CONTRACTS SUBIECT TO THE CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT)
SURPART A -- DAVIS-BACON AND RELATED ACTS PROVISIONS AND PROCEDURES

Go to the CFR Archive Directory
29CFR 5.5

§ 5.5 Contract provisions and related matiers.

[PUBLISHER'S NOTE: Paragraph (a} (i) was suspended indefinitely at 58 FR 58954, 58955, Nov. 5, 1993 ]

(a) The Agency head shall cause or require the contracting officer 1o insert in full in any contract in excess of $
2 000 which is entered into for the actual consiruciion, alteration and/or repair, including painting and decorating, of a
public buitding or public work, or building or work financed in whole or in part from Federal funds or in accordance
with guarantees of a Federal agency or financed Irom funds obtained by pledge of any coniracl of a Federal agency 1o
make a loan, grant or annual contribution (except where a different meaning is expressly indicated}, and which is
subject 1o the labor standards provisions of any of the acts listed in § 5.1, the following clauses (or any modifications
thereof 1o meet the particular needs of the agency, Provided, That such modifications are first approved by the
Department of Labor):

(1) Minimum wages. (i) All laborers and mechanics employed or working upon the site of the work (or under the
United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project),
will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any
account (except such payroll deductions as are permitted by regulations issued by Lhe Secretary of Labor under the
Copeland Act (29 CFR part 3)), the Tull amount of wages and bona fide fringe benefits (or cash cquivatents thereof) due
at time of payment computed at rates not less than those contained in the wage determination of ihe Secretary of Labor
which is attached herelo and made a parl hereof, regardless of any contractual relationship which may be afleged to
gxist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benelits under section 1{b)(2) of the
Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject
to the provisions of paragraph (a)(1)(iv) of this section; also, regular contributions made or costs incurred for more than
a weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly
period, are deemed to be constructively made or incurred during such weekly period. Such laborers and mechanics shall
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be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work aclually
performed, without regard to skill, except as provided in § 5.5(a)(4). Laborers or mechanics performing work in more
than one classification may be compensated at the rate specified for each classification for the time actually worked
therein: Provided, That the employer’s payroll records accurately set forth the time spent in each classification in which
work is performed. The wage determination (including any additional classification and wage rates condormed under
paragraph (a) 1)(i1) of this section) and the Davis-13acon poster (WH-1 321) shall be posted at all times by the contractor
and its subconiractors at the site of the work in a prominent and accessible place where it can be easily scen by the
workers.

(iD(A) The contracting officer shall require that any class of Jaborers or mechanics. including helpers, which is not
fisted in the wage determination and which is to be employed under the contract shall be classified in conformance with
the wage determination. The coniracting officer shall approve an additional classification and wage rate and fringe
henefits therefore only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in the wage
determination;, and

(2 The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefils, bears a reasonable relationship to the wage
rales contained in the wage delermination.

(B) If the contractor and the laborers and mechanics to be employed in the classiication {(if known), or their
representatives, and the contracting officer agree on the classification and wage rate (including the amount designated
for fringe benefits where appropriate), a report of the action taken shall be sent by Lhe contracting officer o the
Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor,
Washington, DC 20210. The Admiaistrator, or an authorized representative, will approve, modily, or disapprove every
additional classilication action within 30 days of receipt and so advise the contracting olficer or will notify the
contracting officer within the 30-day period that additional time is necessary.

(C) In the event the contractlor, the laborers or mechanics 1o be employed in the classification or their
representatives, and the contracting officer do not agree on the proposed classification and wage rate (including the
amount designated for fringe benefits, where appropriate), the contracting officer shall refer the guestions, including the
views of all interested parties and the recommendation of the contracting officer, to the Administrator for determination.
The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise
the contracting officer or will notify the contracting officer within the 30-day period that additional time 1s necessary.

(D) The wage rate (including fringe benefils where appropriate) determined pursuant o paragraphs {a}(1)(ii} (B) or
(Cy of this section, shall be paid to all workers performing work in the classification under this contract from the first
day on which work is performed in the classilication,

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a
fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof,

(iv) U the contractor does not make payments to a trustee or other third person, the: contractor may consider as part
of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe
benelits under a plan or program, Provided, That the Sceretary of Labor has found, upon the writien request of the
contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
contractor to set aside in a scparate account assets for the meeting of obligalions under the plan or program.

(2) Withholding. The (write in name of Federal Agency or the foan or grant recipient) shall upon its own action or
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upon written request of an anthorized representative of the Department of Labor withhold or cause to be withhekd from
the condractor under this contract or any other Federal comtract with the same prime contractor, or any other
federally-assisted contract subject to Davis-Bacon prevailing wage requiremeits, which is held by the same prime
contractor, o much of the accrued payments or advances as may be considered necessary (0 pay laborers and
mechanics, Including apprentices, trainees, and hel pers, employed by the contractor or any subconiractor the full
amount of wages required by the contract. In the event of failure o pay any laborer or mechanic, inchding any
apprentice, trainee, or helper, cmployed or working on the site of the work {or under the United States Housing Act of
1937 or under the Housing Act of 1949 in the construction or development of the project), all or part of the wages
required by the contract, the (Agency) may, after written notice W the contractor, sponsor, applicant, or owner, take
such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of Tunds until
such violations have ceased. :

{3) Payrolls and basic records. (i) Payrolls and basic records relating thereto shall be maintained by the contractor
during the course of the work and preserved for a period of three years thereafter for all labovers and mechanics working
at {he site of the work (or under the United States Housing Act of 1937, or under the Housing Act of 1949, in the
construction or development of the project). Such records shall comtain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates of wages paid (including rates of conbributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section 1{b)(2){B) of the
Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1){iv) that the wages of any laborer or mechanic include the amount
of any costs reasonably anticipated in providing benefits under 4 plan or program described in section 1(b)(2)(B) of the
Pavis-Bacon Act, the contractor shall maintain records which show that the commitment to provide such benefits is
enforceablc, that the plan or program is financially responsible, and that the plan or program has been communicated n
wriling to the laborers or mechanics affected, and records which show the ¢osts anticipated or the actual cost incurred in
providing such benefits. Contractors employing apprentices or trainecs under approved programs shall maintain written
evidence of the registration of apprenticeship programs and certilication of trainee programs, the registration of the
apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.

{i)(A) The contractor shall submit weekly for cach week in which any contract work is performed a copy of all
payrolls to the (writc in name ol appropriate federal agency) if the agency is a4 party to the contract, but if the agency is
not such a parly , the contractor will submit the payrolls to the applicant, sponsor, or owner, as the case may be, for
transmission to the (write in name of agency). The payrolls submitted shall sct out accurately and completely all of the
information required to be maintained under 29 CFR 5.503)(3)(1}, except that full social security numbers and home
addresses shall not be included on weekly transmittals. Instead the payrolls shall only need to include an individually
identifying mirnber for each employee {e.g., the last four digits of the employee's social security number). The required
weekly payroll information may be submitted in any form desired. Optional Form WH-347 is available for this purposc
from the Wage and Hour Division Web site at hitp:/www dol .gov/esa/whd/forms/wh347instr htm or 1ls successor site,
The prime conlractor is responsible for the submission of coptes of payrolls by all subcontractors. Contractors and
subconiractors shall maintain the [ull social security number and carrent address of each covered warker, and shall
provide them upon request to the (write in name of appropriate federal agency) if the agency is a party to the contract,
but if the agency is not such a paity, the contractor will submit them to the applicant, sponsor, or owner, as the case may
be, For trapsmission to the (write in name of agency), the contracior, or the Wage and Hour Division of the Department
of Labor for purposes of an investigation or audit of compliance with prevailing wage requircments, It is not a violation
of this section for a prime coniractor to requirce a subcontractor to provide addresses and social security numbers to the
prime contractor for its own records, without weekly submission to the sponsoring government agency {or the applicant,
SPONSOr, Or OWner).

{B) Each payroll submiticd shall be accompanied by a "Statement ol Compliance.” signed by the contractor or
subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and
shall certify the following:
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(1) That the payroll for the payroli period contains the information required to be provided under § 5.5 (a}3)(ii) of
Regulations, 29 CFR pari 3, the appropriate information is heing mainiained under § 5.5 (a)(3)(i) of Regulations, 29
CER part 5. and that such information is correet and complete;

(2} That cach laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during
the payroll period has been paid the full weekly wages earned, without rebate, cither directly or indirectly, and that no
deductions have been made cither directly or indirectly from the [ull wages earned, other than permissible deductions as
set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash
equivalents for the classification of work performed, as specilied in the applicable wage determination incorporated into
the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the "Statement of Compliance” required by paragraph
{a)}(3¥1)B) of this section.

(D) The falsification of any of the above certifications may subject the contraclor or subcontractor to civil or
criminal prosecution under section 1001 of tide 18 and section 231 of tide 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this section
available for inspection, copying, or transcription by authorized representatives ol the {(write the name of the agency) or
the Department of Labor, and shall permit such representatives 1o interview employees during working hours on the job.
If the contractor or subcontractor fails to submil the required records or. to make them available, the Federal agency
may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause
the suspension of any further payment, advance, or guarantce of funds. Furthermore, failure 10 submit the required
records upon request or (o make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4} Apprentices und trainees - (i) Apprentices. Apprentices will be permitied to work at less than the
predetermined rate for the work they performed when they are employed pursuant 1o and individually registered in a
bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and ‘I'taining
Administration, Office of Apprenticeship Training, Employer and Labor Services or with a Statc Apprenticeship
Agency recognized by the Office, or if a person is employed in his or her first 90 days of probationary employment as
an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been
certifted by the Office of Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency
{(where appropriate) to be cligible [or probationary employment as an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shalt not be greater than the ratio permitted (o the contractor as Lo
the entire work force under the registered program. Any worker listed on a payroll at an apprentice wage rale, who is
not registered or olherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In addition, any apprentice performing work on the job
site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on
the wage determination for the work actually performed, Where a contractor is performing construction on a project in a
locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the
journeyman’s hourly rate} specified in the contractor's or subcontractor's registered program shall be observed. Every
apprentice must be paid at not less than the rate specified in the registered program for the apprentice's tevel of progress,
expressed as a percentage of the journeymen howrly rate specified in the applicable wage determination. Apprentices
shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the apprenticeship
program does not specily fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage
determination for the applicable classification. If the Administrator determines that a different practice prevails for the
applicable apprentice classification, (tinges shall be paid in accordance with that determination. In the event the Office
of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency recognized by the Office,
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withdraws approval of an apprenticeship program, the contractor will no longer be permitted to utilize apprentices at
less than the applicable predetermined rate for the work performed until an acceptable program is approved.

{i1) I'rainces. Except as provided in 29 CFR 5.16, rainces will not be permitted to work at less than the
predetermined rawe: for the work performed unless they are employed pursuant to and individually registered in a
program which has received prior approval, evidenced by format certification by the U.S. Department of Labor,
Fmployment and Training Administration. The ratio of trainees w journcymen on the job site shall not be greater than
permitted under the plan approved by the Employment and Training Administration. FEvery trainee must be paid at not
less than the rate specified in the approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainces shall be paid fringe benefits in
accordance with the provisions of the traince program, I the trainee program docs not mention {ringe benefits, Lrainecs
shall be paid the full amount of fringe benefils listed on the wage determination unless the Administrator of the Wage
and Hour Pivision determines thal there is an apprenticeship program associated with the corresponding journeyman
wage rate on the wage determination which provides for less than full fringe benefits for apprentices. Any employee
listed on the payroll at a tainee rate who is not registered and participating in a training plan approved by the
Employment and Training Administration shail be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In addition, any traince performing work on the job site
in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the cvent the Employment and Training Administration
withdvaws approval of a training program, the contractor will no longer be permitied to utilize trainees at less than the
applicable predetermined rate for the work performed until an aceeptable program is approved,

(iii) Equal employment opportunily. The utilization of apprentices, trainces and journeymen under this part shall be
in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR
part 30.

(5) Compliance with Copeland Act requircments, The conlractor shali comply with the requirements of 29 CFR
part 3, which arc incorporated by reference in this contract.

(&) Subcontracts. The contractor or subconiractor shall insert in any subcontracts the cluuses conlained in 29 CFR
5.5(a)(1) through (10) and such other clauses as the (write in the name of the Federal agency) may by appropriate
instructions require, and also a clause requiring the subcentractors o include these clavses in any lower ticr
subcontracts. The prime contractor shail be responsible for the compliance by any subcontraclor or lower tier
subcontracior with afl the contract clauses in 29 CFR 5.5,

{7y Contract ierminalion; debarment. A breach of the contract clavses in 29 CFR 5.5 may be grounds for
wermination of the contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirementis. All rulings and interpretations of the
Davis-Bacon and Related Acts contained in 29 CFR paris 1, 3, and 5 are herein incorporated by reference in this
contract.

(9) Disputes concerning tabor standards. Disputes arising out of the labor standards provisions of this contract shall
not be subject 1o the general disputes clause of this contract. Such disputes shall be resolved in accordance with the
procedures of the Department of Labor set forth in 29 CI'R parts 5, 6, and 7. Disputes within the meaning of this clause
include disputes between the contractor (or any of its subcontractors) and the contracting agency, the U.S. Department
of Labor, or the employees or their representatives.

(10) Certification of cligibility. (i) By entering into this contract, the contractor certifies that neither it (nor he or

she) nor any person or firm who has an interest in the contractor's firm is a person or firm ineligible to be awarded
Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)( ).
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(i} No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government
contracl by virtoe of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii} The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.

(b Contract Work Hours and Safety Standards Act. The Agency Head shall cause or require the contracting officer
to insert the following clauses set forth in paragraphs (b)}(1), (2), (3), and (4) of this scction in full in any contract in an
amount in excess of § 100,000 and subject to the overtime provisions of the Contract Work Hours and Safety Standards
Act. These clauses shall be inserted in addition to the clauses required by § 5.5(a) or 4.6 of part 4 of this fithe. As used in
this paragraph, the terms laborers and mechanics include watchmen and guards.

{13y Overtime regquirements. No contractor or subcontractor contracting for any part of the conract work which may
reguire or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work o work in excess of {orly hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.

(2 Violation; Hiability for unpaid wages; liquidated damages. In the event of any violation ol the clause set forth in
paragraph (b)(1) of this section the contractor and any subcontractor responsible therefor shall be liable for the unpaid
wages. In addition, such contractor and subcontractor shall be liable 1o the United States (in the case of work done under
contract for the District of Columbia or a territory, 10 such District or to such territory), for liquidated damages. Such
liguidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and
guards, employed in viotation of the clause sex forth in paragraph ()(1) of this section, in the sum of $10 [or cach
catendar day on which such individaal was required or permitted to work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the clause set forth in paragraph (b}(1) of this section.

(3) Withholding for unpaid wages and lquidated damages. The (write in the name of ihe Federal agency or the
loan or grant recipient) shall spon its own action or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from any moneys payable on account of work performed by the
conlractor or subcontractor under any such confract or any other Federal contract with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the
same prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as provided in the clause set Torth in paragraph (b)(2) of this
section.

{4} Subconiracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraph
{b)(1) through (4) of this section and also a clause requiring the subcontractors 1o include these clauses in any {ower ticr
subcontracts. ‘The prime contractor shall be responsible for compliance by any subcontractor or lower tier subconiractor
with the clauses set forth in paragraphs (b)(1) through (4) of this section.

{c) In addition to the clauses contained in paragraph (b}, in any contract subject only to the Centract Work Hours
and Safety Standards Act and not to any of the other statutes cited in § 5.1, the Agency Head shall cause or require the
contracting officer to insert a clause requiring that the contractor or subcontractor shall maintain payrolls and basic
payroll records during the course of the work and shall preserve them for a period of three years from the completion of
the contract for all laborers and mechanics, including guards and watchmen, working on the contract. Such records shatl
contain the name and address of each such employee, social security number, correct classifications, hourly rates of
wages paid, daily and weekly number of hours worked, deductions made, and actual wages paid. Further, the Agency
Head shall cause or require the contracting officer to insert in any such contract a clause providing that the records to be
maintained under this paragraph shall be made available by the contraclor or subcontractor for inspection, copying, or
transcription by authorized representatives of the (write the name of agency) and the Departinent of Labor, and the
contractor or subcontractor will permil such representatives to interview employees during working hours on the job.
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(T'he information collection, recordkeeping, and reporting requirements contained in the following paragraphs of
this section were approved by the Office of Management and Budget:

Paragraph OMB Control Number
() (1ID(1) §215-0140
(@)Y 1215-0140
@0V 1215-0140
(@y(3)1) £215-0140,
1215-0017
(@(3HIHA) 1215-0149
() 1215-0140,
1215-6017

(Approved by the Office of Management and Budget under controf number 1215-0149)

4612 words
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tion of exscutlve gecretary of o commission created
by that body because the position is a eivil offics
under Q. Const, Art. IT, §310: 1922 A Opns, No.
o1z,

Swe. 17-1.

See opinions of attorney general (1927), p. 201
{19217, p. 600,

Sec. 17~3. Definitions of terms,

‘The term ‘‘publie anthority,”” as used in- this

net, shall mpean. any. officer, board or. commission

of the state of Ohio, or any polilical subdivision
thereof, authorized by law to enter into a con-
troel for the construetion of a publie improve-
ment. The term eonstruetion, as used in this aet
ahall mean any consfruction, re-construction,

improvement, enlargement or repair of any pub-

tie Tmprovement. The ferra ‘‘publie improve-
ment,”’ a3 nsed in this act, shall include all build-
s, roaﬂq, streets, alleys, sewers, ditches, sewage
ilizposal plants, water works, and all other strue-
lures or works coustrueted by the state of Ohio
or any politieal subdivision thereof. The term
*“loeality,”” as used in thig aet, shall mean the
county wherein the physieal work upon any pub-
ie improvement is being performed.

HISTORY 114 v. 118, § 1. Fff. T-27-8%,

HSee nute, G.C. § 17-8, citing Clymer v. Zane.

Seo. 17-4. FPublic authority may determine
wages to be paid by snccessful -bidder, when.

Any public auathority authorized to contraect
for a public improvement may, hefore adveriis
g for bids for the constroclion thereof, fix and
defermine a fair rate of wages to be paid by the
successful bidder to the employees in the varions
branches or c¢lasses of the work, which shall not
be less than the prevailing rate of wages paid
for each smeh branech or eclass in the locality
wherein the physical work upon such improve-
ment s to be performed. The rate of wages so
fixed shall be printed en the bidding blanks.

HISTORY —114 v. 118, § Z. BRK. T-27-31.

See note, G.C. §17-46, cit,hig Clymer v. Zane.

Where a person or firin furnishes materials to a
contractor or subcontractor to be used in the con-
siruciion of a public tmprovement and such person
nr fivm hag nothing to do with the installation or

fabrication of such materials into such improve-
ment, G.C. §§17-4 fo 17-6, do not operate to em-

power the public authority auvthorized to contract.

for such improvement to provide in thse contract
with L[he ‘successful bidder a minimum rate of
wnges to bhe pald to the men employed and paid
by such person or firm furnishing suth materials
when engamed in tho delivery of such materials fo
the site of improvement: 1932 A G.Opus. No.4836.

Sze. 177-5. Contract to contain provision rel-
ative to rate of wages 1o be paid.

In all cases where any publie authority shall
{ix a fair rate or rates of wages as herein pro-
vided, the coniract exeeuted between the public
authority and the successful bidder shall contain
p provision requiring the sucecessful bidder and
all his sub-eontraetors to pay a rate or rates of

wages which shall not be less than the rate or ~
rates of wages so fixed. Tf shall be the duty of
the successful bidder and all his sub-contraetors
to strictly eomply with such provisions of the
eontract.

HISTORY.—114 v. 116, § 3. Ef. T-27.31.

See note, G.C. § 17-6, citing Clymer v. Zane.

Sec. 177-6. Yenalty for viclavion.

Any econtraclor or sub-contractor whe shall
violate the wage provisions of sueh contraet, or
who shall suffer, permit or require any employee
to work for less than the rate of wages so fixed,
shall be fined not less than $50.00 or more than
$500.00. Any employee nupon any public improve-
ment who is paid less than the fized rate of wages
applicable thereto may reeover from the con-
tractor or sub-econiractor the difference between
the fixed rate of wages and the amounnt paid to
him, and in addition thersto a penalty equal in
amount to such dilference. )

HISPORY.—114 v. 116, § 4. J&. 7-27.31.

General Code §8§17-3, 17-4, 17-5§ and 17-5, and
any coutract made in compliance thercwith, must
he eonstrucd tegethor, and their scoeps cannot bha
extended beyond the ordinary intendment of § 1T-6
which imposes the penalty and gives the right of
recovery: Clymer v. Zane, 128 0.8, 359, 191 N.=.
123,

Sec. 18.
Sao uote 3.C. § 6888, citing 1831 A.G.Opns.2981.

See oplnions of attorney general (1937), p. 1004;
(1528), p. 1210,

There Is no suthority In law to aeccept popular
subseriptions for =salarfesd and expensés of state
library: 1927 A. G. Opna. 1002

Sec. 24.
See (. 8§ 24-4, 433, 6664-10, §212-58, which refer
to this scetion

‘Bee opinions of attorney gencral (1956); p. 266 :
(1927}, pp. 227, 1683; (1928}, p. 1946,

Funds of department must he deposited Weekiy
with the state treasurer and are not sublJect to
re-tvge without appropriation. Roetary funds®are
automatically re-appropriated: 1837 A. . G. Cpns.
227, . .

Refunds of over-payments of franchise tax can-
not be made in the abacnce of specific appropria.-
tion therefor: 1927 A. G. Opns. 1683

Seo. 24-3.
created.

For the puwrpose of providing z method of
properly eollecting, depositing and auditing of
contingent reeeipls, received by various state de-
pariments, there is hereby created the state
depository trust fund of which the tr:’a-surer of
state shall be the ecustodian, -

HISTORY.—115 v. 533, §1. Bl 10.18-32

See (.0, §0064-10, which refers to (.C. §§ 24-3
to %4-5 -

Seo. 24-4. Reccipts deposited, when,

Every state offiecr, stafe institution, depart-.
ment, hoard, commission, eollege or university,
recelving fees or advances of money, or who,
under the provisions of seetion 24 of the Genersl
Code, collect or receive fees, udvances, or money,

‘State depository trust"fund
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MOTICE: For late 1974 legisiotion not contained harsin, sea 1979 Legislative Bulletin No. 1 {in Current Material Binder}.

31 OHIO CODE SUPPLEMENT

§4115.16

At the expiration of the time preseribed in
such notice, the director of industrial relations
shall in writing inform the attorney general of
the fact that such notice has been given and that
the person, public anthority, or prevailing wage
coordinator to whom il was directed has not
complied with such notice. On receipt thereof,
the: altorney general shall bring suit in the name
of the stat¢ in the court of common pleas of the
county in which such person, public authority,
or prevailing wage coordinator is located to en-
join the awarding of such contract for a public
improvement or if the contract has already been
awarded to enjoin further work under the con-
tract until the requircments of such notice are
complied with. '

The court may issue a temporary restraining
order without notice to the defendant in such ac-
tion, Upon final hearing thereof, if the court is
satisficd that the requirements of the notice by
the director of industrial relations to the defen-
dant was nol unreasonable or arbitrary, it shail is-
see an order enjoining the defendant from
awarding such contract for a public improve-
ment or coniinying work under the contract un-
til the notice is complied with.

Such injunctions shall continue operative until
the court is satisfied that the requirements of
such notice have been complied with and the
court shall have and exercise with respect to the
enforcement of such injunctions all the power in
vested in it in other similar cases.

Both the plaintiff and defendant in such action
have the same rights of appeal as are provided
by law in other injunction cases.

“HISTORY: 136 v ¥l 1304 (Eff 825768} 137 v H 1129. Bff
92578,

§4115.15 [Failure to pay prevailing
wuges; work halted.]

Where an investigation by the department of
inclustrial relations reveals that a contractor or
subcontractor has failed to pay the prevailing
rate of wages, the contracting public authority
or the director of industrial relations may, upon
written notice to the contractor or subcontractor
and the suretics of the contractor or subcon-
tracior, and after hearing held pursuant to sec-
tion 4115.13 of the Revised Code, order work
halted on the part of the contract for which less
than the prevailing rate of wages has been paid,
wntil the defaulting contractor has filed with the
department a bond in an amount of such penal
sum as the department shall set, conditioned
1pon payment of the prevailing rate of wages.

"HISTORY: 136 v H 1304. Eff 8-25.76.

§ 4115.16

action upon.]

(A) An interested parly may file a complaint
with the divector of industrial relations alleging
a violation of sections 4115.03 to 4115.16 of the
Revised Code. The director, npon receipt of a
complaint, shall investigate pursuant to section
4115.13 of the Revised Code. If the director de-
termines that no violation has occurred, the in-
lerested party may appeal the decision to the
court of common pleas of the county where the
vidation is alleged to have oconurred.

{B} If the direclor has not ruled on the merits
of the complaint within sixty days after its filing,
the interested party may file a complaint in the
court of common pleas of the county i which
the vielation is alleged to have occurred, The
complaint may make the contracting public an-
thority a party to the action, but not the direc-
tor. Contemporaneous with service of the com-
plaint, the interested party shall deliver a copy
of the complaint to the director. Upon receipt
thereof, the director shall ccase investigating or
otherwise acting upon the complaint filed with
him pursuant to division (A) of this section. The
court in which the complaint is filed pursuant to
this division shall hear and decide the casc, and
upon {iding that a violation has occurred, shall
make such orders as will provent further vioku-
tion and afford to injured persons the relicf spec-
ificd wnder sections 4115.03 to 4115.16 of the
Revised Code. The cowrt’s finding that a viola-
tions has occurred shall have the same con-
scquences as a like determination by the direc-
tor, The court may order the director to take
such action as will prevent further violation and
afford to injurcd persons the remedies specified
under sections 4115.03 to 4115.16 of the Revised
Code. Upon receipt of any order of the court
pursuant to this section, the director shall wder-
take enforcersent action without further in-
vestigation or hearings.

(C} The director shall make available to the
parties to any appeal or action pursnant to this
section all files, documents, affidavits, or other
information in the director’s possession that per-
tains to the matter. The rules generally appli-
eable to civil actions in the courts of this state
shall govern all appeals or actions under this sec-
tion. Any determination of a conrt under this
seclion is subject to appellate review,

(D) Where, pursuant to this section, a courl
finds a violation of sections 4115.03 to 4115.16 of
the Revised Code, the court shall award attorney
fees and court costs to the prevailing party. In

[Complaints of violations;
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report which shall include the names of the com-
mittee members serving during the preceding
fiscal year, the dates of commiltec mectings in
that year, and any recommendations for changes
in sections 411531 to 411535 of the Revised
Code that the committee determines are neces-
sary. '

{E) The administrator of the rehabilitation
services commission shall designate a subordi-
nate to act as exccutive secretury to the com-
mittee and shall furnish other staff and clerical
assistance, office space, and supplics required by
the comimnittee.

HISTORY: 136 v $ 430. BF 8-13-76.

Cross-References to Related Sections

Sec RO 88 4115.31, 4115.33 to 4115.35 which refer to

this section

§4115.33

mitice.] _

(A) The state committee for the purchase of
products and services of the severcly handi-
capped shall determine the price of all products
manufactured and scrvices provided by the se-
verely handicapped and offered for sale to state
agencies, political subdivisions, or in-

[Dutics of the state com-

girumentalities of the state that the committee

determines are suitable for use. The price fixed
shall recover for the qualified nonprofit agency
for the severely handicapped the cost of raw roa-
terials, Iabor, capital, overhcad, and delivery
costs, but without profit. The committee shall re-
vise the prices in accordance with changing cost
factors and adopt rules regarding specilications,
time of delivery, authorizing a central nonprolit
corporation to facilitate the distribution of or-
ders among the participatiug qualified nonprofit
agencies, and relevant matlers ol procedure nec-
essary to carry out the purposes of scctions
4115.31 to 4115.35 of the Revised Code,

(B) The committes shall approve a pub-
lication provided by the central nonprofit corpo-
ration which shall list all products and services
produced by any qualified nonprofit agency that
the committee determincs are suitable for pro-
curement by agencies of this state pursuant to
division (A) of this section. This procurement list
and revisions thereof shall be distributed to all
purchasing officers of state agencies, political
subdivisions, and instrumentalities of the state.

(C) The commitice shall establish criteria for
determining what constitutes a snbstantial hand-
icap to employment that prevents the individual
under the disability from currently engaging in
normal competitive employment. 1n establishing
the criteria, the committce shall consalt with ap-

NOTICE: For late 1978 lagislation not contained harsin, sea 1979 Legislative Bullezin Mo 1 (in Cutrant Material Binder).
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§ 4115.34

propriate entities of government and take into
account the views of nongovernmental entitics
representing the severely handicapped. The
committee shall further give weight of the cri-
terin established by the federal committee for
purchase of products and services of the blind
and other severely handicapped, pursuant Lo the
“Wagner O'Day Act,” 52 Stat. 1196 {1938), 41
11.5.C. 46, as ainended.

The cormmnittee shall, in accordance with the
criteria established under this division and by
rules adopted in accordance with Chapter 119.
of the Revised Code, certify all qualified non-
profit agencies which meet the requirements of
division {B) ol section 4115.31 of the Revised
Code. When a qualified nonprofit agency is cer-
tificd by the committee, its products and services
which the conmmittee determines are suitable for
purchasc by state agencies and political sub-
divisions shall be placed on the procurcment list
established by division (B} of this section.

HISTORY: 136 v § 430, B 8-13-76.

Cross-References to Related Seetions

See RC 8§ 411531, 411532, 4115.34, 4115.35 which

refer to this section.

§4115.34 jProcurement list; con-
tractual agreements, |

{A) If any state agency, political subdivision,
or instrumentality of the state inlends lo procure
any product or service, it shall determine
whether the product or service is on the pro-
cwrement list published pursuant to section
4115.33 of the Revised Code; and it shall, in ac-
cordance with rules of the state committee for
the purchase of products and services of the se-
verely handicapped, procuwre such product or
service at the price established hy the committee
from a qualified nonprofit agency, if the product
or service is on the procurement list and is avail-
able within the period requived by that agency,
notwithstanding any law requiring the purchase
of products and services on a competitive bid
basis. Sections 4115.31 to 4115.35 of the Revised
Cade do not apply in any cases where the prod-
ucls or services are available for procurement
trom any state agency, political subdivision, ot
instrurnentality of the stule and procurement
therefrom is required under any law in effect on
the effective dale upon original enactment of
this section.

{B) The committee and any state agency, po-
litical subdivision, or instrumentality of the state
may enter into conlractual agreements, coopera-
tive working relationships, or other arrange-
meuls determined necessary for effective coordi-
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