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I STATEMENT OF FACTS

Tiffany McFee filed a charge with Appellee Ohio Civil Rights Commission (“OCRC” or
“Commission™) and alleged that her employment was terminated in violation of R.C. 4112.02’s
prohibition against pregnancy discrimination. (Appx. p. 45.) The OCRC found probable cause
that Appellant, Nursing Care Management of America d/b/a Pataskala QOaks Care Center
{(“‘Pataskala Oaks™), violated R.C. Chapter 4112. (Appx. p. 45.) Afier conciliation [ailed, the
OCRC 1ssued an administrative complaint. (Appx. p. 45.)

In lieu of the hearing, the parties submitted Joint Stipulations of Fact. (Appx. p. 44.) The
parties stipulated that, at the time of Mclee’s hire, Pataskala Oaks had a leave policy that
permitted up to twelve weeks of leave for those employees that had been employed by Pataskala
Oaks for a minimum of one year, and that Pataskala Oaks has applied this policy consistently to
all employees. (Appx. p. 46.) McFee requested maternity leave before she had worked for
Pataskala Oaks for one year; her employment was terminated because she did not qualify for
leave under Pataskala Oaks’ policy. (Appx. p. 47.) Approximately four weeks after the birth of
her child, Pataskala Qaks” Director of Nursing contacted Mcl'ee and left a telephone message for
her informing her that a full-time day shift position at Pataskala Oaks was available and
instructed McFee to contact her 1f interested. (Appx. p. 6.) McFee never returned the call.
{(Appx. p. 6.)

Upon these facts, the Administrative Law Judge (“ALJ™) found that the OCRC failed to
establish a prima facie case of pregnancy discrimination and recommended that the OCRC
dismiss the complaint. (Appx. p. 53.) The OCRC disapproved the ALJ's Report and
Recommendation and found that Pataskala Oaks discriminated against McFee in violation of

R.C. Chapter 4112. (Appx. p. 30.}




Pataskala Oaks petilioned for review before the Licking County Court of Commeon Pleas.
(Appx. p. 20.) In its appeal, Pataskala Oaks asserted two assignments of error: (1) the Ohio
Civil Rights Commission did not apply the correct legal analysis, and (2) the Final Order is
contrary to the Ohio Civil Rights Commission’s own rules. Nursing Care Mgt. of Am., Inc. dib/y
Pataskala Oaks Care Cir. v. Ohio Civ. Rights Comm. (Feb. 11, 2008), Licking C.P. No. (y7-cv-
00488, at 2 (Appx. p. 21.} The Common Pleas Court found both assignments of etror to be well-
taken, reversed the decision of Commission, and dismissed the complaint. (Appx. p. 27.)

In its discussion of the first assignment of error, the Common Pleas Court applied the
legal analysis utilized m Hollingsworth v. Time Warner Cable (1st Dist. 2004), 157 Ohio App.3d
539, 549-550, 2004 Ohio 3130. (Appx. p. 22.) The Common Pleas Court found that Pataskala
Qaks applied its leave policy consistently to all employees and that McFee was terminated
because she did not qualify for leave. (Appx. p. 22-23.) Accordingly, it determined that McFee
failed to make a prima facie case of pregnancy discrimination. (Appx. p. 23.) Further, the Court
found that even if McFec made a prima facie case of pregnancy discrimination, Pataskala Oaks
had a legitimate nondiscrininatory reason for her termmation -- s consistently applied leave
policy - and “there were no allegations that adherence to the policy was a pretext for
discrimination.” (Appx. p. 23.}

In deciding the second assignment of error, the Common Pleas Court addressed the Ohio
Administrative Code regulations on pregnancy discrimination. {(Appx. p. 24-26.) The lower
court found that O.A.C. 4112-5-05(G)(6) was inapplicable, because Pataskala Ouaks had a leave

policy.! (Appx. p. 25.) The lower court examined two other provisions of Q.A.C. 4112-5-05,

' 0.A.C. 4112-5-05(G)(6) provides, in pertinent pari, "Notwithstanding sections (G)(1) and (5)
of this rule, if the employer has no leave policy, childbearmg must be considered by the
(cont.)



sections (G)(4) and (G)(5), and found that they “clearly contemplate applicable leave policies,
including policies that contain minimum length of service requirements for leave time.” (Appx.
p. 26.)

The lower court also examined O.A.C. 4112-5-05(G)}2), which states that “|wlhere
termination of employment of an employee who is temporarily disabled due to pregnancy or a
rclated medical condition is caused by an employment policy under which insufficient or no
maternity leave is available, such termination shall constitute unlawful sex discrimination.”
(Appx. p. 26.) The Common Pleas Court concluded that “O.A.C. § 4112-5-05(G)(2), read in
light of the other provisions of section (G), does not require [Pataskala Oaks] to provide
pregnancy leave to an employee who has not met the minimum length of service requirement.”
(Appx. p. 26.) Therefore, the Common Pleas Court found that Pataskala Oaks’ policy was
consistent with Chapter 4112 and O.A.C. 4112-5-05(G), reversed thc Ohio Civil Rights
Commission’s decision, and dismissed the complaint. (Appx. p. 27.)

The OCRC appealed the dismissal of its complaint to the Fifth Appellate District Court.
(Appx. p. 5.) In its appeal, the OCRC raised two ‘assigmnents of error: (1) “The Court of
Common Pleas erred in holding that the termination of a pregnant employee solely due to her
need for maternity leave is not a termination ‘because of pregnancy’™ and (2) “The Court of
Common Pleas erred when it applied the McDonnell Douglas prima facie burden-shifting

analysis in a case involving an employer’s failure to satisfy its affirmative duty to provide

employer to be a justification of a leave of absence for a female employec for a reasonable
period of time." The OCRC contended that because employees who were employed for less
than one year were not entitled to Icave, that Pataskala Oaks did not have a leave policy for
thosec employees.



maternity leave for a reasonable period of time.” Nursing Care Mgt. of Am. v. Ohio Civ. Rights
Comm. (5th Disi. Mar. 11, 2009), 2009 Ohio 1107, 9% 13, 14. (Appx.p. 7.)

The Court of Appeals found the OCRC’s Assignments of Errors o be well-taken. (Appx.
p. 19.) Therefore, it held that McFee’s termination constituted unlawful sex discrimination, and
that Pataskala OQaks’ nondiscriminatory motive was irrelevant in light of Ohio’s requirement for
maternity leave for a reasonable period of time. (Appx. p. 18-19.) The Filth District Court of
Appecals found that McFee had submiited direct evidence of pregnancy discrimination and that
her claim was not subject to the familiar burden-shifting framework established in McDonnell
Douglas. (Appx. p. 19.) The Fifth District reversed the decision of the Court of Common Pleas
and affirmed the final order of the Commission. (Appx. p. 19.)

Pataskala Oaks filed its notice of appeal to the Supreme Court of Ohio on April 24, 2009
(Appx. p. 1-2.) On July 29, 2009, the Supreme Court granted junisdiction to hear the case and
allowed the appeal.

II. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition_of Law_No. 1. Ohio Revised Code Chapter 4112 is an anti-
discrimination statute and cannot be interpreted as a mandatory leave statute.

R.C. Chapter 4112 prohibits discrimination on the basis of pregnancy. The Fifth District
Court of Appeals, however, held that the regulations adopted {o interpret the non-discrimination
statute require a mandatory leave of absence. Because R.C. Chapter 4112 is silent as to the issue
of mandatory matemity leave, the regulations, as interpreted by the Court of Appeals,
tmpermissibly expand the obligations of Ohio employers well beyond their obligation {o refrain
from discrimination as set forth in the statute. Therefore, the decision of the Court below must

he reversed.




Specifically, R.C. 4112.02 provides that “[i]t shall be an unlawful discriminatory
practice: (A) For any employer, because of the *  * gsex * * * of any person, to discharge
without cause, to refuse to hire, or otherwise to discrinminate against that person with respect to
hire, tenure, terms, conditions, or privileges of employment, or any matter directly or indirectly
related to employment.” R.C. 4112.01(B) provides that “[wlomen affected by pregnancy,
childbirth, or related medical counditions shall be treuated the same for all employment-related
purposes, including receipt of benefits under fringe benefit programs, as other persons not so
aflected but similar in their ability or inability to work, * * *” (Emphasis added.) Therefore, it is
clear that Chapter 4112 prohibits discrimination on the basis of sex and mandates that pregnant
women shall be treated the same as non-pregnant employees for purposes of pay and fringe
benefils. Chapter 4112 prohibits discrimination on the basis of pregnancy; it does not address
the issue of maternity leave.

In its opinion, the Fifth District noted that R.C. 4112.02 1s similar to the federal
Pregnancy Discrimination Act (“PDA”) and that the Ohio Supreme Court has held that federal
case law interpreting Title VII is applicable to alleged violations of R.C. Chapter 4112. (Appx.
p. 11.) Indeed, courts applying Ohio’s pregnancy discrimination law routinely recognize that the
Ohio statule is modeled after the PDA, the requirements of the pregnancy discrimination
provisions of R.C. Chapter 4112 coincide with the PDA, and caselaw interpreting Title VII is
generally applicable to cases involving R.C. Chapter 4112. See, e.g., Priest v. TFH-EB, Inc.
(10th Dist. 1998), 127 Ohio App.3d 159, 164, 711 N.E.2d 1070 (“Federal case law 1s especially
relevant here since R.C. § 4112.01(B) reads almost verbatim to the Pregnancy Discrimination

Act ...7); Birchard v. Marc Glassman, [nc. (July 31, 2003), 8th Dist. No. 82429, 2003-Ohio-




4073, 12 (“The requirements of R.C. 4112.02 and R.C. 4112.01(B) coincide with the federal
Pregnancy Discrimination Act ...”).

Despite this recognition, however, the Court of Appeals’ decision interprets the Ohio law
in a manner that is clearly inconsistent with the PDA. Although cases uniformly hold that the
PDA does not require preferential ireatment for pregnant employees (see, e.g., Priest v. TFH-EB,
Inc. (10th Dist. 1998), 127 Ohio App.3d 159, 165, 711 N.E.2d 1070 (citing Frank v. Toledo
Hosp. (6th Dist. 1992), 84 Ohio App.3d 610, 617 N.E.2d 774 and Frazier v. The Practice
Management Resource Group, Inc. (June 27, 1995), 10th Dist. No. 95APE01-46, 1995 Ohio
App. LEXIS 2750); Tysinger v. Police Dept. of City of Zanesville (C.A.6 20006), 463 F.3d 569;
Mullet v. Wayne-Dalton Corp. (N.D.Ohio 2004), 338 F.Supp.2d 806), the Appellate Court’s
decision establishes the proposition that R.C. Chapter 4112 requires preferential treatment of
pregnant employecs if the pregnant employee does not qualify for leave under the employer’s
neutral, uniformly applied length of service requirement for leave. Thus, the decision is contrary
to established precedent, as well as the express language of R.C. Chapter 4112 and its
administrative regulations. R.C. Chapter 4112 does not reflect a legislative intention to treat
pregnant employees more favorably than other employecs who are temporarily disabled in their
ability to work. Ohio’s anti-discrimination law was never mlended to create special privileges of
employment reserved solely for pregnant employees.

The Fifth District found O.A.C. 4112-5-05(G) to be “unambiguous.” (Appx. p. 16.)
Further, the Fifth District found that O.A.C. 4112-5-05(G)2), and only (G)(2), applied to the
facts of this case. In so holding, the Fifth Dastrict’s opinion clearly misconstrued the two
relevant administrative regulations, O.A.C. 4112-5-05(G)(2) provides:

Where termination of employment of an employee who is
temporarily disabled due to pregnancy or a related medical




condition is caused by an employment policy under which
insufficient or no maternity leave is available, such termination
shall constitute unlawful sex discrimination.

0.A.C. 4112-5-05(G)(5) provides:
Women shall not be penalized in their conditions of employment
because they require time away from work on account of
childbearing. When, under the employer’s leave policy the female
emplovee would qualify for leave, then childbearing must be
considered by the emplover fo be a justification for leave of
absence for female employees for a reasonable period of time. For
example, if the female meels the equally-applied minimum length
of service requirements for leave time, she must be granted a
reasonable leave on account of childbearing.  Conditions
applicable to her leave, other than its length, and her retum fo
employment shall be in accordance with the employer’s leave
policy. '

(Emphasis added.) Clearly, (G)}5) contemplates that the employer has the right to impose
conditions on an employee’s ability to qualify for maternity leave, ncluding minimum length of
service requirements. The decision of the Fifth District Court of Appeals misconstrues Chapter
4112 and its admimstrative regulations to require all Ohio employers, regardless of size and
regardiess of the provisions of their leave policies, 1o provide maternity leave to all employees
regardless of their length of employment and regardless of whether they otherwise qualify for
leave.

Under the Fifth District’s ctroneous interpretation of O.A.C. 4112-5-05 -- that Ohio law
mandates maternity leave for all pregnant employees -- the regulations clearly cxpand the scope
of R.C. Chapter 4112 and therefore are rendered invalid. Kelly v. Accountancy Bd. {(10th Dist.
1993), 88 Ohio App.3d 453, 457, 624 N.E.2d 1018 (“since administrative rules are made
pursuant to a statutory delegation of authority, a rule which conflicts with a statute is invalid™);
see also, O.A.C. 4112-5-01 (stating that the purpose of the implementing regulations “is to assure

compliance with the provisions of Chapter 4112 of the Revised Code” and that “[s]uch rules




* % % gre not intended to either expand or contract the coverage of Chapter 4112 of the Revised
Code™). The Fifth District’s interpretation is in direct contravention of the express statement in
R.C. 4112.01(B) that pregnant women “shall be treated the same for all employment-related
purposes * * * ag other persons not so affected but similar in their ability or inability to work.”
(Emphasis added). The Fifth District held that R.C. 4112.01(B) requires preferential treatment
ol pregnant cmployees by mandating that they be granted maternity leave regardless of
eligibility, while other employees who are temporarily disabled from working but ineligible for
Jeave would not be required to be given the same treatment. The Fitth District’s interpretation of
0.A.C. 4112-5-05(G) expands the coverage of Chapter 4112 1o mandate pregnancy leave for all
pregnant employees and removes all discretion from Ohto employers to defermine what
requirements or limitations they can include in their matemnity leave policies.

The provisions of O.A.C. 4112-5-05 cannot transform Chapter 4112, an anti-
discrimination law, into a mandatory leave law. The enactment of a mandatory leave law falls
within the exclusive jurisdiction of the legislature, not the Ohio Civil Rights Commission.
Weber v. Bd. of Health (1947), 148 Ohio St. 389, 395-396, 74 N.E.2d 331 (“Under our
Constitution the law-making function is assigned exclusively to the General Assembly, and it is a
cardinal principle of representative government that the law-making body cannot delegate the
power to make laws to any other authority or body™). See also Staie ex. rel. Asheraft v. Indus.
Comm. of Ohio (1984), 15 Ohio St.3d 126, 128, 472 N.E.2d 1077 (“{pJursuant to Section 1,
Article II of the Ohio Constitution, the power to enact laws is vested with the General
Assembly”). With respect to regulations promulgated by administrative agencies such as the
Ohio Civil Rights Commission, the Court has held that:

Administrative rules are designed to accomplish the ends sought
by the legislation enacted by the General Assembly. Therefore,




rules promulgated by administrative agencies are valid and
enforceable unless unreasonable or in conflict with statutory
enactments covering the same subject matter. The commission is
authorized to adopt rules to implement the provisions of R.C.
Chapter 4112. However, an administrative rule may not add or
subtract from a legislative ecnactment. If it does, the rule clearly
conflicts with the statute, and the rule is invalid.

State ex rel. Am. Legion Post 25 v. Ohio Civ. Rights Comm. (Mar. 26, 2008), 117 Ohio St.3d
441, 445, 2008-Ohio-1261, 884 N.E.2d 589 (citations and quotation omitted).

In State ex rel. American Legion Post 25, the Supreme Court held that an administrative
rule promulgated by the Ohio Civil Rights Commission, O.A.C. 4112-3-13(B), improperly added
to Chapter 4112 by requiring a party to wait for a formal complaint to be issued before
requesting a subpoena. 1d. The Court found that Chapter 4112 expressly allowed for subpoenas
to be issued on behalf of a party “to the same extent and subject to the same limitaiions” as those
issucd on behalf of the Ohio Civil Rights Commission. Id. The Court found that the regulation
required an cxtra step that conflicts with the statutc and therefore, the regulation was invalid. 1d.

Likewise, here O.A.C. 4112-5-05, if interpreted as urged by the Commission and held by
the Fifth District Court of Appeals below, improperly cxpands Chapter 4112 and is invalid.
Chapter 4112 prohibits discrimination on the basis of sex, per R.C. 4112.02, and requires that
pregnant women “shall be treated the same for all employment-related purposes, including
receipt of benefits under fringe benefit programs, as other persens not so affected but similar in
their ability or inability to work, * * ** R.C. 4112.01(B). Chapter 4112 does not a{firmatively
require leave for pregnant employees; rather, Chapter 4112 expressly requires the same treatment
of pregnant women and other employees who are not pregnant but similar in their ability or
inability to work. The interpretation of O.A.C. 4112-5-05 as mandating leave for pregnant

employees, withoul regard to the employer’s nondiscriminatory length of service requirements



applied to pregnant and non-pregnant employecs alike, conflicts with Chapter 4112 and is
invalid.”
Proposition of Law No. 2. An Ohio employer may legally establish a neutral leave of

absence policy that requires all employees to meet a minimum length of service
requirement in order to qualify for leave, including maternity leave.

The Fifth District found that Pataskala Oaks per se discriminated against Mcl'ee based on
her pregnancy when it terminated her employment because she did not qualify for leave under
Pataskala Oaks’® leave policy. Such a holding conflicts with the language of O.A.C. 4112-5-05,
which expressly permits an cmployer to requirc employees to satisfy a length of secrvice
requirement before being eligible for leave. Under a plain reading of O.A.C. 4112-5-05(G)(5),
an cmployer may establish a neutral leave of absence policy that contains a length of service
requirement; “When, under the employer's leave policy the female employee would qualifv for
leave, then childbearing must be considered by the employer to be a justification for leave of
absence for female employees for a reasonable period of time.” (Emphasis added.) The
regulation then provides an illustration: “For example, if the female meets the equally applied
minimum length of service requirements for leave time, she must be granted a reasonable leave
on account of childbearing.” (Emphasis added). By its plain language, O.A.C. 4112-5-05(G)(5)
expressly authorizes Ohio employers to apply length of service requirements to maternity leave
requests.

In its decision, the Fifth District refused to acknowledge the existence of Pataskala Oaks’

maternity leave policy, which provides for twelve weeks of maternity leave after a year of

2 Iurthermore, by urging the Courts to adopt its interpretation of O.A.C. 4112-5-05, the
Commission is attempting to circumvent the legislative process. As argued in Pataskala Oaks'
brief to the Fifth District, in 2007, the Joint Committee on Agency Rule Review, comprised of
legislators, voted down a rule proposed by the Commission that would have eliminated the
regulation’s language permitting minimum length of service requirements.
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service, Instead, the Fifth District held that Pataskala Oaks’™ policy 1s an employment policy
under which no leave is available, because no leave is available during the first year of
employment. Because the Fifth District found no leave was available under the policy, the Fiﬁh
District concluded that the provisions of O.A.C. 4112-5-05(G)(2) control. With this tortured
interpretation of the regulations, the Fifth District held that termination of an employee who
requested maternity leave during her first year of employment constituted pregnancy
discriminalion per se.

By concluding that only O.A.C. 4112-5-05(G)(2) applies in this situation, the Court of
Appeals rendered the provisions of O.A.C. 4112-5-05(G)(5) meaningless. “A basic rule of
statutory construction requires that “words in statutes should not be construed to be redundant,
nor should any words be ignored.”” D.A.B.L., Inc. v. Toledo-Lucas Ciy. Bd. of Health (2002), 96
Ohio St.3d 250, 256, 2002-Ohio-4172, 773 N.E.2d 536 (quoting Qhio Gas Co. v. Pub. Util.
Comm. (1988), 39 Ohio St.3d 295, 299, 530 N.E.2d 875). Further, “[s]tatutory language ‘must
be construed as a whole and given such interpretation as will give effect to every word and
clause in it. No part should be treated as superfluous unless that is manifestly required, and the
court should avoid that construction which renders a provision meaningless or inoperative.”” Id.
(quoting State ex rel. Myers v. Spencer Twp. Rural School Dist. Bd. of Edn. (1917), 95 Ohio St.
367, 372-373, 116 N.E. 516); see also McCoy v. McCoy (4th Dist. 1995}, 105 Ohio App.3d 651,
657, 664 N.E.2d 1012. Ohio Revised Code Section 1.51 states that

If a general provision conflicts with a special or local provision,
they shall be construed, if possible, so that effect is given to both.
If the conllict between the provisions is irreconcilable, the special
or local provision prevails as an exception to the general provision,

unless the general provision is the later adoption and the manifest
intent is that the general provision prevail.
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R.C. § 1.51 (2009). Such rules of statutory construction apply likewise to regulations,
Johnson's Mkts., Inc. v. New Carlisle Dept. of Health (1991), 58 Ohio St.3d 28, 36, 567 N.E.2d
1018 (applying the statutory rule of construction contained in R.C. § 1.51 to Administrative
Code provisions). The Court of Appeals’ interpretation of Q.A.C. 4112-5-05 renders scction
(G)(5) meaningless and inoperative; thercfore, its interpretation of the regulation violates this
fundamental rule of statutory construction.

Had the Court simply construed the regulatory provisions as a whole, a different result
would have been mandated. The two provisions co-exist harmoniously if the provisions of
O.A.C. 4112-5-05(G)2) apply only in situations where the employer has no maternity leave
policy, or in situations when the policy is insufficient in length. Insufficiency cannot be
determined because of a length of service requirement -- indeed, per the last sentence of 4112-
5-05(G)(5), it appears that “insufficient” refers specifically to the length of the leave. In
situations such as this one, however, where the employer has a clearly sufficient maternity leave
policy that also imposes qualifying conditions such as an “equally applied minimum length of
service requirement”, (G)(3) is the applicable provision. If the Fifth District had harmonized
R.C. Chapter 4112 and all of the provisions of O.A.C. 4112-5-05(G), the Court would have
concluded that denial of leave to a pregnant employeec who was not eligible for leave under
Pataskala Oaks’ reasonable and sufficient maternity leave policy does not constitute pregnancy
discrimmination under Ohio law. Under this reasonable interpretation of the regulations, Pataskala
(yaks’ policy is clearly legal, and the termination of McFee's employment was not pregnancy
discrimination.

The Fifth District’s assertion that (G)(5) does not apply to termination cases, because

termination is not a condition of employment, is unsupported by Chapter 4112, O.A.C. 4112-5-
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05(G), and case law. See, e.g., Coleman v. ARC Automotive, Inc. (C.A.6 Nov. 14, 2007), 255
Fed. Appx. 948, 951 (“[a] materially adverse change [in the terms and conditions of
employment] might be indicated by a termination of employment . . 7"y (citations omitted). In
fact, the Fifth District provided no guidance as to when O.A.C. 41 12-5-05(G)(5) would apply, if
not to the factual situation presented in this case. A proper application of the plain language of
the regulations, read as a whole, compels the conclusion that O.A.C. 41 12-5-05(G)(5) does apply
in this case, and that termination of McFee’s employment because she had not fulfilled Pataskala
Oaks’ reasonable length of service requirement did not constitute discrimination on the basis of
her pregnancy.

Casc law supports Pataskala Oaks’ interpretation of O.A.C. 4112-5-05(G), permitting
employers to establish a length of service requirement in their leave of absence policies. In
Johunson v. Watkins Motor Lines, Inc. (2001), 2001 Ohio Civil Rights Comm. LEXTS 10, at *3-4,
the employer terminated a pregnant employce pursuant to its attendance policy, where the
employee was not eligible for a leave of absence under a policy that required six months
cmployment to be eligible. The ALJ found that O.A.C. 4112-5-05(G)(5) applies “specifically to
those situations where an employer has a minimum length of service requirement.” Id. at *8-9.
The ALJ rejected the OCRC’s argument that O.A.C. 4112-5-05(G)(2) applied, because “Adm.
Code 4112-5-05(G)(5) is a specific provision and thus takes precedence over the more general
provision.” Id. at *9-10. Accordingly, the ALJ held that the employer’s policy provided
sufficient maternity leave and complied with O.A.C. 4112-5-05(G)(2). See also Murphy v.
Airborne Freight Corp. (Nov. 5, 2004), Franklin C.P. No. 03 CVC10-12033.

Unlike the present case, California Federal Savings and Loan Association v. Guerra

(1987), 479 U.S. 272, 107 S.Ct. 683, 93 L.Ed.2d 613, cited extensively by the Court of Appeals,
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involved a legislatively enacted statutc, which differs from the provisions of the O.A.C. at 1ssuc
here. Specifically, Califormia amended its Fair Employment and Housing Act to expressly
require employers to give female employees an unpaid pregnancy disability leave of up to four
months, The focus of that case was whether Title Vll_ preempted California’s statute, which is
wholly different from the issue at hand: whether Pataskala Oaks’ leave policy violates Ohio’s
pregnancy discrimination law.

Furthermore, unlike the Johnson and Murphy cases cited above, which directly stand for
the proposition that termination of an employee pursuant to the terms of a matemity leave policy
under which the employee does not qualify for leave due to a length of service requirement does
not violate Ohio law, Woodworth v. Concord Mgt Ltd. (S.D. Ohio 2000), 164 F.Supp.2d 978,
rclied upon by the Fifth District, is clearly distinguishable. Tno Woodworth, the employer had no
cstablished maiernity leave policy. Tt granted the plamtiff maternity leave, in its sole discretion,
until June 14, 1999. It then terminated plaintiff’s position on June 4, 1999, In support of its
termination, Concord cited its policy that “‘an employee’s position may not be held open during a
leave of absence™ as its legitimate, non-discriminatory reason for the termination. Concord also
argued that, because the plantiff was physically capable of working at the time of the
termination, she received “adequate” matcrnity leave prior to her termination. The plaintift,
however, submitted evidence that she was replaced by an employee who had been given longer
Icave than she had for non-pregnancy related reasons. The Woodworth decision does not address
whether an employer can adopt a recasonable maternity leave policy with consistently applied
length of service requircments. Therefore, it provides no goidance fo the issue in this case.

Likcwise, the Court of Appeals’ reliance on Frank v. Toledo Hosp. (6th Dist. 1992), 84

Ohio App.3d 610, 617, 617 N.E.2d 774, is misplaced. In Frank, the plaintiff was hired by
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Toledo Hospital, which requires all new employees to undergo a rubella titer tesi as a
precondition of employment. If the test reveals that the employee’s titer falls below a certain
threshold, the new hire is required to receive a rubella vaccination. The plaintiff’s test results
mandated a rubella vaccine under the hospital’s policy. Because the plaintift was pregnant, she
refused the vaccine and was terminated. She filed suit, claiming that she was disparately treated
on the basis of her pregnancy because she was not offered maternity leave in licu of termination.
The plaintiff did not submit any evidence of other employees with low titer who, for reasons
other than pregnancy could not take the rubella vaccine, and therefore, she did not establish that
her termination was because of her pregnancy. In response to the plaintiff’s argument that she
should have been offered leave in lieu of termination because she was pregnant, the Court stated:

This argument amounts to a proposition that any time an employer

wishes to terminate a pregnant employee, it must offer her leave in

licu of termination, even if her pregnancy is not a factor in the

termination. The failure to make leave available to a pregnant

employee in licu of terminating her is not discriminatory, howevecr,

unless it is shown that such employee was terminated because of,

or ont the basis of, sex, including pregnancy.
Frank v. Toledo Hosp., 84 Ohio App.3d at 618. Thus, the Frank case supports Pataskala Oaks’
proposition in the instant case: McFee was not terminated because of her pregnancy bui because
she did not qualify for leave under the employer’s uniformly applied policy. Pataskala Oaks was
not obligated {o offer her leave beyond that offered to all similarly-situated employees, nor did
its application of its uniformly applied leave policy constitute a termination because of her
pregnancy.

Proposition of Law No. 3. The McDonrnell Douglas framework applies to Ohio

pregnancy diserimination claims, thereby requiring evidence of discriminatory intent in
order for an employer to be found liable.

‘The Fifth District held, without citation to any authority, that McFee’s pregnancy

discrimination claim was not subject to the McDonnell Douglas framework, because McFee’s
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termination constituted direct cvidence of sex discrimination. The Fifth District’s holding
conilicts with decisions by the Supremc Court of Ohio, other Ohio Courts of Appeals, federal
courts, and decisions by the OCRC itself, which apply McDonnell Douglas in similar and
analogous factual scenarios under Ohio law. Sec Allen v. totes/Isotoner Corp. (Aug. 27, 2009),
Slip Opinion No. 2009-Ohio-4231 {citing two cases that apply McDonnell Douglus - Plumbers
& Steamfitters Joint Appreniiceship Commt. v. Ohio Civ. Rights Comm. (1981), 66 Ohio St.2d
192, 197-198, 20 0.0.3d 200, 421 N.E.2d 128 and St, Mary’s Honor Ctr, v. Hicks {1993), 509
U.S. 502, 506-507, 113 S.Ct. 2742, 125 L.Ed.2d 407 -- where cmployee was terminated for
taking unauthorized breaks, for lactation purposes), McConaughy v. Boswell Oil Co. (1st Dist.
1998), 126 Ohio App.3d 820, 711 N.E.2d 719 (applying McDonnell Douglas where employee
was terminated after exhausting her FMLA leave and two days after childbirth); Frantz v.
Beechmont Pet Hosp. (1st Dist. 1996), 117 Ohio App.3d 351, 690 N.E.2d 897 (applying
MeDonnell Douglas where employee was terminated for allegedly failing to communicate her
plans for retuming from maternity leave); Parker v. Bank One, NA. (Mar. 30, 2001), 2d Dist.
No. 18573, 2001 Ohio App. LEXIS 1491 (applying McDonnell Douglas where employee’s
position was filled before she returned from malernity leave); Frank v. Toledo Hosp. (6th Dist.
1992), 84 Ohio App.3d 610, 615, 617 N.E.2d 774 (applying MecDonnell Douglas where preghant
employee was terminated for refusing a required rubella vaccine); Marvel Consultants, Inc. v.
Ohio Civ. Rights Comm. (8th Dist. 1994}, 93 Ohio App.3d 838 (applying McDonnell Douglas
where employer did not reinstate employee to her original position following her maternity
leave);, Priest v. TFH-EB, Inc. (10th Dist. 1998), 127 Ohio App.3d 159, 166, 639 N.E.2d 1265
(applying McDonnell Douglas where terminated pregnant employee alleged a pregnancy

discrimination claim based on her employer’s “lailure to accommodate her request to lessen the
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amount of tobacco smoke in her work area™); Woodworth v. Concord Mgt. Lid. (5.D.Ohio 2000),
164 F.Supp.2d 978 (applying McDonnell Douglas where employee was terminated before the
end of her approved maternity leave), Mullet v. Wayne-Dalton Corp. (N.D.Ohio 2004), 338
F.Supp.2d 806 (applying McDonnell Douglas where employer terminated pregnant employee
pursuant to uniformly applied policy to terminate employees who did not return to work upon
expiration of a 30-day personal leave of absence); Wahoff v. Aero Fulfillment Servs. Corp.
(2004), 2004 Ohio Civil Rights Comm. LEXIS 14 (applying McDonnell Douglas wherce
employee returning from maternity lecave was offered an open position, different from the
position she held prior to her materpity leave, pursuant to the employer’s leave of absence
policy); and Havens v. McKeeson HBOC, Inc. (2002), 2002 Ohio Civil Rights Comm. LEXIS 2
(applying McDonnell Douglas where employer terminated pregnant employce who exceeded the
12 weeks of leave permitted by employer’s policy).

Rather than apply the well-established McDonnell Douglas test, the Fifth District held
that Pataskala Qaks’ failure to provide McFee maternity leave, in violation of the administrative
regulations as interpreted by that Court, constituted per se pregnancy discrimination. The effect
of the Fifth District’s holding was to impermissibly bestow upon the OCRC the ability to
propose and adoptl rules that alter the proof requirements between litiganis. “Altering proof
requirements is a public policy determined by the General Assembly because the General
Assembly, as opposed to administrative agencies, has the authority and accountability to dictate
public policy.” Chambers v. Si. Mary’s School (1998), 82 Ohlo St.3d 563, 568, 697 N.E.2d 198.

The Fifth District provided no authority for its dramatic departure from well-established
law. This departure does not withstand scrutiny. The OCRC simply does not have the legal

authority to enact a mandatory leave law through its interpretive regulations and declare that
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violation of these regulations -- which go far beyond the requircments established by the
governing statute -- constitutes per se pregnancy discrimination. Because the decision of the
Fifth District Court of Appeals impermissibly alters the well-established landscape of proof
under Ohio’s laws prohibiting discrimination and renders the Administrative Code regulations
interpreting that law invalid, it must be reversed.
T, CONCLUSION

The decision by the Fifth District Court of -Appeals, holding that the termination of
McFee’s employment was per se pregnancy discrimination, must be reversed for the reasons
discussed in this Merits Brief. Ohio Revised Code Chapter 4112 is an anti-discrimination
statute, not a mandatory leave statute. Under Chapter 4112 and Ohio Administrative Code 4112-
5-05, an Ohio cmployer may establish a neutral leave of absence policy that requires all
employees lo meet a minimum length of service requirement to qualify for leave, including
maternity leave. The interpretation that O.A.C. 4112-5-05 mandates maternity leave, regardless
of the employer’s policy and its length of service requirements, exceeds the scope of Chapter
4112 and renders the regulation invalid. Finally, the burden-shifting framework of MeDonnell
Douglas applics to Ohio pregnancy discrimination claims, thereby requiring evidence of
discriminatory intent for an cmployer to be found liable. Pataskala Oaks respectfully requests

the Supreme Court to adopt these Propositions of Law and reverse the decision below.
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Licking County, Case No. 083CAD030

Delaney, J

The Ohio Cwil Rights Commussion ("Commission”) appeals the February

i
11, 2008, judgment entry of the Licking County Court of Common reversing lhe final

order of the Commission in this pregnancy discrimmation case  For the reasons that

follow, we reverse lhe judgment of the common pleas court and affirm the linal order of
judg

the Comunission.
{12} The paries stipulated to the following facts:

Tiffany Mcfee was hiwed by Pataskala Oaks as a licensed Practical

{13}

Nurse on June 9, 2003. Af the ime of Mclee’s hire, and at all refevent times, Palaskala
Oaks had a feave policy that pormitted twelve weeks of leave for those employees with

at least one year of service. The leave policy 1s contained in its employee handbook

which McFee received upon begmnming employment.
(4% About eight months laler, on January 26, 2004, McFea provided Pataskala
Oaks with @ physician’s note, which stated that she was medically unable 1o work due to

pregnancy-related swelling.  The physician’s nole staled that MeFee could return o

work six weeks following her delivery. Ms. McFee gave birth a few days later, on

February 1, 2004

{15} Pataskala Oaks terminated her three days alter the birth of her child, on
February 4, 2004 McFee was lerminaled because she did nol qualify for leave under

the leave policy, as at the time of her request for leave, Mot ee had been employed lor

less than one year.

t Assunuag a normal pestation period of 38 40 weeks, Mcbee was 527 weeks pregoant at the tuoe she began
employment with Pataskala Oaks.
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Licking County, Case No. 08CAQ030

McFee was able to return io work on March 195, 12004, six wooks afier

{16}
giving birth.  Pastakala Oaks™ Director of Nursing conlacted Mol ee on February 25,
2004, and left a lelephone message informing McFee a full-time day shift position at

Pataskala OQaks was avalable and instructed McFee to contact her if interested. MoFee

never relurned the call. At all imes afler February 25, 2004, Pataskala Oaks would

have re hired McFee, however, McFee never contacted Pataskala Oaks.
{7}  Although McFee applied for several jobs after March 15, 2004, she was
unsuccessiul n obtaining employment until November 19, 2004 On that day, McFee

was hired as a licensed practical nurse at Adam’s Lane Care Cenler, where she

coniinues o be employed.

STATEMENT OF THE CASE
Mclee filted a charge affidavit with the Ohio Civil Rights Commission on

1116}

<, 2007, alleging thal she had been unlawlully terminated due to her pregnancy.

After the Commission received the charge, it investigated the case, and found it

probable that Pataskala Oaks violated R.C. 4112 After conciliation efforts [ailed, the

Commission issued Administrative Complaint No. 9816.

All relevant facts were stipulatled and submitted to an Administrative lLaw

{119
Judge ("ALJT). On December 19, 2006, the ALJ recommended thatl the Commission

dismiss the complainl.  The Ohio Attorney's General Office filed Objections to this

recommendation, arguing the ALJ's analysis was legally Hawed.

{110} Oral argument was held on February 1, 2007 Subsequently, the

Commission rejected the ALJS's recommendation and issued a final order on March 1,

2007 The Commission held that the termination of Mclee's employment was due
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Licking County, Case No 08CAG030
simply to her need tor malemiy teave, and thail iiss vioiated Ohio’s iaws agamsit

prognancy disciimination
{111} Pataskala Qaks filed a Petition for Judicial Review with the Licking County
Court of Comman Pleas on April 2, 2007, After brielimg, the lower court issued a

judgmend entry on February 11, 2008, reversing the Commission.  The Commission

filed a timely notice of appeal with this Court on March 10, 2008

112} The Commmssion raises two Assigniments of Luorn

{113} 1. THE COURT OF COMMON Pi_EAS CRRED IN HOLDING THAT THE

TERMINATION OF A PREGNANT EMPLOYLELE SOLELY DUL TO HER NEED FOR

MATERNITY LEAVE 1S NOT A TERMINATION "BECAUSE OF PREGNANCY.”

(JUDGMENT ENTRY, P. 5-8, ATTACHMENT 1 OF APPENDIX).
{114y "l THE COURT OF COMMON PLEAS ERRED WHEN [T APPLIED THE

MCDONNELL DOUGEAS PRIMA FACIE BURDEN-SHIF TING ANALYSIS IN A CASE

INVOLVING AN EMPLOYER'S FARLURE TO SATISFY ITS AFFIRMATIVE DUTY 10

PROVIDE MATERNITY LEAVE FOR A REASONABLE PERIOD OF TIME.

{JUDGMENT ENTRY, P. 3-5, ATTACHMENT 1 OF APPENDIX).

{15} In addressing and analyzing these assignments of errors, we must first set
forth our siandard of review. As the parlies have stipulated to the facts, there was no
conflicting evidence before the Commission requinng resolution.  Rather, the issue
before the Commission nvolved the interpretation and application of law o the
evidence. On the queslion of whether an agency’s order was in accordance wilh law,

an appellate court's review is plenary. Lesfie v. Ohio Dept. of Development, 171 Ohio

App.3d 55, 869 NE2d 687, 2007-Ohio-1170, citing University Hospital v, State
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Employment Relaiions Board (1992), 63 Ohio SL3d 339, 587 N.E-.2d 835, HOMO, inc.

v. Otwo Dept. of Job and Family Services, 10th Dist. No. 08AP-144, 2008-COhio 6223,
17

{1116} We will simultaneously address the legal arguments presented by the
Comimission i both assignments of error.

{f117} s the position of the Commission that under Ohio law an employer must

provide reasonable maternity leave regardless of its leave policy.  Patlaskala Qaks

contends Ohio law allows an employer to place a length of service requirement on leave
time provided to pregnant employees, as long as that length of service requirement is
everldy applied. The tnal courl agreed with lhe posilion of Pataskala Qaks and reversed
the Comimission.

{118} 1n their briefs fo this Court, the parties agree the resolution of this issue
deponds upon the application and mterpretation of Ohio ROC 411202 and ihe
implementing regulations set forth in Ohio Adm. Code 4112-5-05 regarding pregnancy
discrimination.

{1119} R.C. 4112.02 provides, in pertinent part:

{120} "It shall be an unlawful discriminalory practice:

{21} "(A) For any employer, because of the race, color, religion, sex, national
ongin, handicap, age, or anceslry of any person, lo discharge without just cause, to
refuse to ture, or otherwise to discriminate against that person with respect to hire,

lenure, terms, conditions, or privileges or employment, or any matter diectly or

indirectly related to employment ”

Merit Brief of Appcllant
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22} R.C.4112.01 provides, in reievent part:

19123} (B For the purposes of divisions (A} to (F} of sechion 4112.02 of (he
Rewvised Code, the teams 'because of sex’ or ‘on the basis of sex’ include, but are not
limited to, because of or on the basis of pregnancy, any iiness ansing out of and
occurning during the course of pregnancy, childbirth, or related medical conditions.
Women affected by pregnancy, childbirth, or related medical condifions shall be treated
the same for all employment-related purposes, including receipt of benelits under fringe
benefit programs, as other persons not so affected but similar in their abifity or inability
towork, *** "

%124} Ohio R.C. 4112.08 also requires thal R.C. Chapter 4112 “shall be

construed hberally for the accomplishment of its purpose, and any law Inconsistent with

any provision of this chapter shall not apply.” See also, R.C. 1.11 ("Remedial laws and

ali proceedings under them shall be hiberally construed in order to promaole their object

and assist the parties in obtaining justice.”)

{125} The parties stipulated thal Palaskala Oaks is an "employer” as defined by
R.C. 4112.01(A)2) and thus subject to R.C Chapler 4112

{126} The administrative regulations camrying oul the prohibition against

discrimination in Chio are set forth in Ohio Adm Code Chapter 4112-5  The

administrabive regulations apply to sex and disability discrimination.

{§127} Ohio Adm. Code 4112-5-01 providoes:

{§128) “The purpose of the following rules and regulations on discrimination is {o
assure compliance with the provisions of Chapter 4112 of the Revised Code. These

rules express the Ohio civil ights commission’s mierpretation of language in Chapter

Merit Brief of Appellant
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41172 of the Revised Code and indicate factors which the commussion wiil consider in

determining whether or not there has been a violation of the law. Such rules apply to

every action which falls within the coverage of Chapter 4112 of lhe Revised Code, and

are not intended o eillher expand or comtract the coverage of the Chapter 4112 of the

Revised Code.”

(129} In regards to sex discrimination, Ohio Adm. Code 4112-5-05 states,

perfinent part:
{4130} (G} Pregnancy and childbirth.

{131} (1) A wrillen or unwiitten employment policy or practice which excludes

o employment applicants or emplovee because of pregnancy 1s a prima lace

violation of the prohibitions against sex discnimination contained in Chapter 4112 of the

Revised Code.

(9132} {2y Where termination of employment of an employee whao s temporarily

jisabled due to pregnancy or a related medical condilion is caused by an employment

policy under which insufficient or no maternity leave is available, such termination shall

constitute unlawful sex discnimination.

{133} (3} Written and unwritten employment policies involving cormmmencement

and duration of matermily leave shall be so construed as o provide for individual

capacilies and the medical status of the women involved.

{9134} "(4} Employment policies involving accrual of semiority and all other

benefits and privileges of employment, including company-sponsored sickness and

accident insurance plans, shall be applied o disabilily due to pregnancy and childbirth

Merit Brief of Appellant
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on the same tenms and conditions as they are appiied (o other temporary ieaves of
absences of the same dassification under such employment policies.

{11354 (5) Women shall not be penalized in their conditions of employmoent
because they require ime away from work on account of childbearing. When, under the

employer's leave policy the female employee would quality for leave, then childbearing

must be considered by the employer to be a justification for leave of absence for female

employees for a reasonable period of time.  For example, il the female meets the

cqually applied minimum length of service requirements for leave ime, she must be
granted a reasonable leave on account of childbearing.  Conditions applicable to her
ieave (other than its lenagth) and to her return to employment shall be in accordance with
the employer's leave policy.

{126} “(6) Notwilhstanding paragraphs (G} 1) o (GY5) of this rule, i the
employer has no leave policy, childhearing must be considered by the employor to be a
jastification for leave of absence for a female employee for a reasonable period of time.
Following childbirth. and upon signifying her intent to return within a reasonable time,
such female employee shall be reinstated to her original position or to a position of like
stalus and pay, without loss of service credits”

{1137} We note R.C. 4112.02 is similar o the federal Pregnancy Discrimmation
Act ("PDA") prowisions of Title Vil of the Civil Rights Act of 1964, 42 U.S.C. § 2000 et
seq., and the Ohi Supreme Court has held that federal case law iniorpreﬁng Title Vil is
generally apphcable o cases Involving alleged wviolalions of R.C. Chapler 4112,
Plumbers & Steamfitters Joint Apprenticeship Commi. V. Ohio Civil Rights Comm.

(1981), 66 Ohio St 2d 192, 196, 421 N.E_2d 128. The purpose of Title VI is "lo achieve
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equality of employment opporiunities and remove barriers ihai have operaied in ithe
past o favor an ideatifiable group of _employees over other employees.”  Griggs v.
Duke Power Co., (1971) 401 U5, 424, 429-430, 91 S.CL. 849, 852-853, 28 L Ed 2d 158
{the disparate impact of facially neutral employment policies “cannot be maintained if
they operale (o ‘freeze’ the status quo of prior discriminatory employment practices”™).

{138} In Califurrua Federal Savings and Loan Assoc. v. Guerra, (1987) 479 U S,
272,285, 107 S.Ct 683, 93 LEd.2d 613 (1987) the U S. Supreme Court noted that
“Congress itended the PDA 1o be “a floor beneath which pregnancy disability benefits
may not drop - not a ceiling above which they may not rise.™ In Guerra, the high Court
analyzed a California statute that required employers to provide female employees
unpaid pregnancy disability leave of up to four months. The state agency authorized to
interpret the statute, the Far Employment and Housing Commission, constrited the
statute to require Cabforrua emplovers to reinstate an emploves retarming from such
pregnancy leave 1o the job she previously held, unless it is no longer available due to
husiness necessity  In the latler case, the employer must make a reasonable, good
faith effort to place the employee in a substantially similar job.

{139} A Califomia employer and trade associations sought a declaration that the
statute was inconsistent with and was pre-empled by Title VH. The District Court
agreed, indmg that "California stale law and pohcies of inlerpretation and enforcement

which require preferential treatiment of female employees disabled by pregnancy,

childbirth, or relaled medical conditions are pre-empled by Tille VIl and are null, void,

mvalid and mnoperative under the Supremacy Clause of the Uniled States Conslitution.”
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Califorma  Federal Sav. And foan Assn v. Guerra, 1984 WL G643 34 ai
Empl.Prac Cas (BNA) 562, 33 Empl. Prac. Doc. P 34, 227(C.D.Cal. Mar 21, 1984).
{140} The United Stales Court of Appeals for the Ninth Circuit reversed.
Cafifornia Federal Sav. And Loan Assiv. Guerra, 758 F 2d 390 (9th Cir 1985). It heid
thal "the district cowt’s conclusion that {the law] discriminates against men on the basis
of pregnancy defies common sense, misinterprets case law, and flouts Title VI and the
PDA™ 1d. at 393 (footnote omitted). The Court of Appeals found that the PDA does not
“demand that stale law be blind to pregnancy’s existence.” Id. at 395. Because it found
thal the Califormia statute furthers the goal of equal employment opportunity for women,

i# concluded. "Title VI does not preempt a state law that quaraniees pregnant women a

certain number of pregnancy disability leave days, because this is neither inconsistent

with nor unfawfud under Title VI Id.

{§417 The U3 Supreme Cowrt affirmad. Justice Marshall delivered the Gourt's
opinion and noted thal the California law promotes equal employment opportunity by
ensuring that women will nol lose their jobs on account of pregnancy disability. Guerra,
at 288 (footnote omitted). The law "does not compel Catlifornia employers o treat
pregnant workers beller than olher disabled employees; it merely establishes benefits
that employers must, at a minimum, provide fo pregnant workers. Empioyers are free to
give comparable benefits to olher disabled employees, thereby treating “women
aflected by pregnancy” no better than "other persons nol so affected but similar in their
ability or inability fo work " 1d. at 289.

{142} Importantly, the (1.5, Supreme Court also stated: “The stalute is narrowly

drawn to cover only the period of actual physical disability on account of pregnancy,
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childbirth, or related medical conditions.  Accordingly, unilke ihe proieciive iabor
tegistation prevalent earlier in this century. {footnole omitted} {the statule] does not
reflect archaie or stercotypical notions aboul pregnancy and the abilities of pregnant
workers. A statute based upon such stereotypical assumplions would, of course, be

inconsistent with Tille VII's goal of equal employment opportunity.” id. at 290 (citations
omilted){emphasis in the original}.

(1143} Justice Stevens wiote in his concurning opinion "In Sleefworkers v.
Weber, 443 U.S. 193, 99 S.CI. 2721, 61 L E.2d 480 (1979), the Count rejected the
arqument that Title VIl prohibits all preferential treatment of the disadvantaged classes
that the statute was enacted to protect. The plain words of Title VI, which would have
led to a contrary result, were read in the context of the statute’s enactment and ils
purpose {fooinote omitted) In this case as well, the language of the Acl seems 1o
mandate treating pregnan! employeas the same as other employees. I cannof,
however, ignore the tact the PDA 15 a definilional secﬁion of Title ViI's prohibition against
genderbased discrimination. Had Weber inlerpreled Title VI to draw a distinction
hetween discrimination agaimst members of the protected class and special prelerence
ir1 favor of members of that class, | do not accept the proposition that the PDA requires
absolute neutrality. * * = This is not to say, however, that all preferential trealment of
pregnancy i1s automatically beyond the scope of the PDA (footnole omitted). Rather, as
with other parts of Tille VI, preferential treatment of the disadvanlaged class is only

permissible so long as it s consislent with “accomplishfing] the goal thal Congress

designed Title VII lo achieve " Id at. 294 (emphasis in original).

Merit Brief of Appeliant
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{44} In order to accomplish the goai oi the PDA lo prolect a woman's righi 1o
both work and have a famidy, the Commission conterds Chio has adopled a “very
sensible approach” — maternity leave must be provided for a “reasonable period to time”
as set lorth in Ohio Adm. Code 4112-5-05(G). Speaiiically, the Comimission relies upon
provision {G}Z), staled above, in concluding Pataskala Oaks commitied unlawful sex
discrimination because it terminated McFee when no malernity leave was available
within the first year of employment.

{f145} Palaskala Oaks, on the other hand, contends that provision {G)(5) permits
it to terminate McFee because she did not qualify for leave under its leave policy.
Pataskala Qaks argues the Commission’s reliance upon provision (G)(2) is misplaced

because it had a leave policy that was facially neutral as it draws no distinction hetween

pregnat and non-pregnant employees.  Pataskala Oaks argues had McFee sought

icave for a reason other than pregnancy she stili would have beon terminated

{§146} We begm our analysis of the parties’ positions by making the following
observations: first, it is undisputed that no maternity leave was available to McFee in her
first year of employment at Pataskata Oaks; second, McFee was temporarily disabled
due lo pregnancy and childbirth; and third, Pataskala Oaks did not consider chiidbearing
a justiication for leave of absence within McFee's first year of employment.

{447} AL this unclure we are mindful of the longstanding accepted principal that
a reviewing court must give deference to an administrative agency's interpretation of its
own rules and regulations where such interpretation is reasonable and consislent with
the plain language of the statute and rule. HCMC, Inc. v. Ohio Dept. of Job and Farmily

Services, supra at §24; Ohio Consumers' Counsel v. Pub. Ulif. Comm., 111 Ohio S1.3d
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1

53, And, as noted earher, the Comimnission

I

384, 856G NE2Zd 940, 2006 Oo-
promulgated Ohio Adm. Code 4112-5 to “express the Ohio civil rights commission's

mterpretation of language in Chapter 4112 of the Rewvised Code and [to} indicale {actors

which the commission will consider in determining whether or nol there has been a

violation of the law.” Ohio Adm. Code 47112-5-01_

Upon review, this Court finds the language set forth in Ohio Adm. Code

{148}
4112-5-05(G) is unambiguous; therelore we apply the plain and ordinary meaning to the
words as wrilleny.  The only proviston in Ohio Adm. Code 4112-5-05((3) that specifically
applies to lermination of employment is provision (G)2). it explicitly provides that
termination of an emplovee disabled due lo pregnancy is prohibited if the employer
provides no maternity leave or insufficient maternity under its employment policy. in ths

case, itis undispuled that Pataskala Oaks had no maternily leave available to Mckee at

the time of her pregnancy disability. Thorefore, the Commission is correct in relving on

provision (GY(2).
{1149} Pataskala Oaks does not address provision (G)2). Rather, it claims that
provision (GY5) which pertains to a woman's “conditions of employment” permils it to

terminate McFee because she did nol qualify for leave.? We disagree. As an initial

maller, we find the common usage of “lermination” ordinarily is not associated with a

“condition” of employment.  Rather, it signifies the end of employmenl, not the

continuation of it to which any “conditions” would apply. Secondly, nowhere in provision

? Pataskala Oaks also contends that a nding by a beming exawminer in Jofinson v Watkins Meotor Lines, Inc. {Oct. 3,
20013, Olio Civil Rights Comm. LEXIS [0, authorized 3 stmilar leave policy and specifically eadorses mintmuim
lenpth of service requireinents, As this Court’s review 1s plenary, we ate not bound by the hearmg examiner’s ruling
un questions of faw. See, Qhio Consumers ™ Counsel v. Public Unfizies Camm,, 111 Olgo S03d 384, 856 N B 72d
G40z, 2006-Ohio-940, b J42-43. Pataskala Oaks reliance on Parainoe v Int'l Orieniation Resources, Inc 1371 34
GB7 {7th Cir. 19973 alse s musplaced. In that case, the court did not addiesy any state faws similar 1o Ohio™s or a4

state s ability to offer broader protections trn the PDAL

Merit Bricl of Appellant
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(G)5) s termination authorized H an empioyee does not meet a length of service
requirement. Rather #f expressly provides “fwjornen shall not be penalized in their
condilions of employment because hey require time away from work on account of
childbeanng ™ Not surprisingly, Palaskala Oaks does not address this first sentence in
provision {G}5). Obwviously one of the greatest penalties in the employmaent relationship
ts termination.

{150} We also find the Commission’s interpretation is consistent with goals of
the PDA and R.C. 4112.02 by promoling equal employment opporlunity by ensuring that
women will nol lose their jobs on account of pregnancy disability. It ensures a fermale
cmployee is not put in a position of choosing between her job and the continuation of
her pregnancy, a difernma which would never a face a male employee in the {irst vear of
employment at Pataskala Oaks. Both sexes are enlitled to have a family without losing
their jobs, o hold otherwise would be to complelely ignore the plain language of Ohio
Adm. Code 4112-5-05(G)}2).

{1151} Other Ohio court decisions support this same analysis. See, Asad v.
Continental Airlines, Inc., 328 F.Supp.2d 772 (N.[. Ohio, 2004) {(‘The purpose of Title
VI, including the PDA, 1s 'lo achieve equality of employment opportunities and remove
barricrs that have operaied in the past to favor an ideniifiable group of ... employees
over other employees.” Guerra, 479 U.5. al 288, 107 5.CL 683 {citations omitted). As
demonstrated by its legislative hislory, the PDA was enacted to “guaraniee women the
basic right to paiticipate tully and equally in the workforce, without denying them the
fundamental nght to full padicipation i family iife ” fd. at 289, 107 S.Ct. 683; Johnson

Conirofs, 499 U.5. at 204, 111 S.CL 1196 (explaining thal "“fwjomen as capable of doing
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therr jobs as ther male counterparls may not be forced 0 choose belween having 4

chili and having a job"}. With the PDA Congress made cvident that i was protecting
the decisional autonomy of women to become pregnant and to work while pregnant.

Johinson Controls, 499 U.S. at 205-207, 111 S.CL 1196, Because the PFPDA s

specifically designed 1o provide reliet o working women and to end discnimination
against pregnant workers, it does not preclude preferential treatment of pregnant
workers. Guerra, ol 285-86, 107 5.CL 683; Harness v Hartz Mountain Corp., 877 £.2d
1307, 1310 (6th Cir.1989)".}

{152% See also, Woodworth v. Concord Managemerit Limited (2000), 164
F Supp.2d 978 (S D. Ohio) {"The Ohio Administrative Code plainly indicates that new
mothers ‘must be granted a reasonable leave on account of childbearing.” Ohio Admin.
Code § 4112-5-05(G)5) * * * Demal of matemity leave mandated by the Ohio
Administrative Code is, in effecl lerminaling the emplovee bhecause of her
pregnancy. "(cilation omitted); Frank v. Toledo Hosp. (1992), 84 Ohio App. 3d 610, 617,
617 N.E.2d 774 ("The purpose of Ohio Adm. Code 4112-5-05{(G)(2) and {6) is clearly to
provide substantial equality of employment opportunity by prohibiting an employer from
terminating a female worker because of pregnancy without offering her a leave of
absence, even if not disability leave is available generally to employees.™).

{453} In this case, Pataskala Oaks does nol deny thal Mclee requested
matemily leave, and that it terminated McFee without providing her maternity leave for a
Pursuant to Ohio Adm. Code 4112-05-05(G)2) such

reasonable period of fime.

tormination  “shall constitute unlawful sex  discrimination”. We agree with the

Commission thal motive is wrelevant in light of Ohio’s requirement for maternity leave
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for a “reasonable period of Ume” Thereiore, direct evidence  of pregnancy

discrimination has been presentod by Mclee and her claim is not subject fo the now
familiar burden-shifting framework established in McDonneill Douglas Corp. v. Green
(1973), 411 U.S. 792, 93 S.Ct. 1817, 36 LEd 2d 668 and revisited in Texas Dept of
Community Affairs v. Burdine (1981), 450 U.5. 248, 101 S.CL 1089, 67 L.td.2d 207

which apply in cases where claims are not premised on direct evidence of
discrimmation.
{154} Consislent with the weight of authority, we find the Commission

interpreted and applied the relevant statules in a lawful and proper way and ils final

order should therefore he affirmed.

{55} The Commission’s first and second assigmments of error are sustained.

By: Delaney, ).

Farmoer, J. concur. //
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IN THE COURT OF COMMON PLEAS, LICKING COUNTY, OHIO

Nising Care Managemen of Amenca, s J Do
inc. ddb/a Pataskala Qaks Care Center f5c -7, )
IR AT Il
. ..' L;'Qf{ . o i
Appallant, . CASE™NO 070V 00488
v ale
Ohro Craal Raghts Comnssion, : TUDGMENT ENTRY
Appetlee
L NATURLE OF THE PROCELEDINGS

This matler 1s before the Court on an appeal of a fimal erdey o1 the Obhno Ciwil Righis

Comunssion issued Mivch 1, 2007 This appeal was taken pasuant 1o R O 4112 06

i . FACIS

Tiffany Mclee was cinploved by appellant beamumne June Y2005 On January 6,

2004 Melee provided appellant wath 2 physiaan’s note thar siated she was medically nnable

to work due to a preenancy-related condition, and she requested teave. Appallan fed

Mcliee on February 4, 2004 according to its medical leave pohey, which requued that an
enployec be cioploved for atl least one year before beconnng chigibie {or [eave tine.

Ms Mclee hled a Charee of Discnnmation with the Oino Covil Reehis Conamnrssion
The Comunssion 1ssued 2 complaint, and the case was subininted 10 an admnsiianve law
pidee. On December 19, 2006, the admstraiive law judoce recommended that the

Comumssion disnss the complamt, The Olno Attmney General’s Office filed objections to

Judge !

. Marcelni , . i ;
soss M. Marceluin the recommendauon, and oral armunents were held hedore the Comnussion on Februmy 1, ;
TA0-470 HTIT & . !

2007 The Commussionasseed 11s final order wm favor of Ms MelFee on March |, 2007
Judge

Jon . Spahr
40.6T0-5771

UConrthouse

wark, OH 43055
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EE STANMDARD OF REVIEW

“The [indmgs of the commigsion as io the facts shall be conclusive i suppoted by

rehabie, probative, and substantal evidence on 1he record and sach addional evidence as the
corut has admuited considered as a whole.” R C 4112 06(L), Phumbers & Steamfiicers Joun
Apprenticestip Conm v Ohio Cov. Rughis o (1981), 60 Olno 512192 n the
absence of a legally stgmcand reason for discrediing a determimation of the Oluo Chvil
Riohts Commussion, a common pleas court must sive dues deference to the comnussion’s
resofution of evidentacy contlicts.” Cleveland Cond Service Contnve Ohie Civid Righes

Can’a (19913, 57 Ohio S1.3d 62, 65 On the question of whethei an acency's order was in

accordance with law, a comt's review 1s plenary  Lesfie s Ohio Dept of Dev (2007 171

Ohio App.3d 55, 68

Vo CONCLUSIONS OF LAW

Appeiant subuuls two assiganients of enor

THE OHIO CHIL RIGHTS COMMISSION FINAL ORDER IS NOT

I3
SUPPORTED BY RELAMLE, PROBATIVE, OR SUBSTANTIAL EVIDENCE
SINCE THE OHIO CHVIL RIGHTS COMMISSION DI NOT APPLY THE
CORRECT LEGAL ANALYSIS

I THE OHIO CIVIL RIGHTS COMMISSION FINAL ORDER IS NOT

SUPPORTED BY RELIABLE, PROBATIVE OR SUBSTANTIAL EVIDENCE
SINCETT IS CONTRARY TO VHE OO CIVIL RIGHTS COMMISSION'S

OWN RULES

The facts i ths case are pol e dispute. The partics ageed w jomt stipulanions of [act winch

were subontied to (he adnmumstralive law judee. Appellan’s asstguments of enon address

questions of faw

2 Merit Bricf of Appellant
Pataskala Oaks Appx. p.21




Assignment of Error {
R.C 4112.07 siates:

o shall be an unlawful discriinmatory practice

(A} For any employes. because of the race, color, reheion, sex, national oy,
disabulity, age, or ancestiy of any person, (o discharge without just canse. to

refuse o hire, o1 oilerwise io discrmmmate against that person with yespeci to |
hrve, temue, terms, condrtions, o1 puviteges of employment, o any mmatler
duectly or mdivecily related 1o eruployment.
Discrmimation on the basis of sex includes discrinmnation “on the basis of pregnancy, any
) L. - . 1
itiess ansing ont of and occunig duving the cowse of a preanancy, chubdbirth, or related |
medical condittions ™ R.C 41172 01(BY .
|
o establish a pruna Tacie case of pregnacey discrminabion under R C 4112.07, 4 !
!
7 . {
plamtitf must demonstrate (1 that she was pregnant, (2) thar she was discharoed. and (3 that i
i

a ponpregnant empioyee sinular v 2bithiy or abibity to work was treated differcndy
Hollusgswaorth v Time Warner Cable (2004), 157 Ohio App 34 339, 349 Once a plamnff
establishes her pruma facie case, the burden shufts to the deflendaat to aiticutate a leeiimate,

nondiseriminatory reason for the discharge. /d. Once a leglimale, nondiscriminatory 1eason

-~
i

15 profiered, the burden shifts back 1o the plamt ] 1o demonstrate that the 1cason for dischare

was a pretext for unlawlul discrinnnanion. & at 5350

According to the parties” jomi shputations, appelant had a policy that provided an

emplover was not enlitled to leave wnnt the emplovee had been employed for at least one
year (loint Stipulations 45) Thes pohicy was applied consistently o all employees

Appellant’s pohlicy was to Termunrate an employee upon a request for feave (f that employee

had net been employved for a year. fd ar 6 Ms McFee was temunated because she did not

Merit Bricf of Appellant
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qualify (o1 feave as she had ondy been employed by appellant for esehit months A at $44, 10-

; H.

Ms. McEee tnled (o make a prona facie case for discrmmmation based upon her

preguancy. Fven had she made a prone focie show g, 1t has been stipulated that appeilang

discharged McFee according fo the leave policy- a policy wlnch was apphed consitently 10
j alt employees. This s a legiimate, nondiscrnaunatory ground {or discharge, and there were
no allegations that adherence to the policy wits a prelext for discrimuabion.

The Comnussian dud not find for Mekee based vpon this analysis, however  In fact,

the Comnusson did not address the requrements of a discrininaton clamy under RO

AN17 02073 Tnstead, the Conrrussion decided that according to R C 3117 O1(B), MclFoe was

ciufad to leave lor pregnancy despite appeliani’s feave policy

RO 4012.0HB) provides:

Far the purposes of divisions (A (o (Fy ol secucn 411202 of the Revised
Code, the terms "because of sex™ and “on the basis of sex” mchude, but are not
hmieted to, because of or on the basis of pregnancy, any tllness ansmg out of
and oceorring durmg the cowrse of a pregnancy, childiurth, or related medical
condiions. Wounen atfected by pregnancy, chutdbith, or related medical
cotiditioms shalt be treated the same for all employment-related puposes,
weluding receipt of benefits under funge benefit programs, as olher persous
B0t 5o affected but suankar an thew abihity o mabiliy 10 work, ard votlung in
! division (B) of section 4111 17 of the Revised Code shall be mterpreted (o

pernui otherwise.

Avcording (o the statute, pregnant emplovees tinst be weated the same as employees who me

uod pregaant m therr abihty or mability 1o work
The Commussion determumed that Ms Mclee was nol teated the same as employees
who were pot preenant since appellant provided np to twelve weeks of feave boe o other

employees  The employees to whom the Comanssion was comparnng Mcokee however, were

ciployvees who had beea cimploved by appelant {or al least a vear. These employees were
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provided up o twelve weeks of leave tune for medical conditions mcluding pregnancy. The

corTect comparson 1s 0 an ctiployee who had not been emiploved af least a vear. Such an ;

employee, sinulan i mability to work, would not be eatitled 1o leave foc pregnancy or any
madheal disabihty . Despite the Conmmassion’s contention, all emplovees were (reated the

smne under appetlant's leave policy. No emplovee was santled wo feave for anv condition 1o
1 ! ¥ } ¥

the fusi vear of employvimen

Further, as the atle of ROC. 4112 01— Defintions  -and the {irst sentence of RO

ALT2.04(B) indicate, discosmnation on the basis of sex, for “the purposes of divisions {A) 1o
(I ol sechon 111202, " wmchudes pregnancy and pregnancy selated condinons. R.C

AL2 0UB) requues thal pregnant employees be tieated that same as other employees of

snuilar malniay. 1t does aol relieve a claimant of the sequirement to establish a primi fucre

|

;

case of pregnancy discrinnnauon |£
i

i
i
1

The Commussion mconcetly applied the statute, and faled 1o apply the proper analysis
for a discrinnation claim ander R C 4112 04 A) the third element of which -tha an

emplovee seudar mabtlity or mability to work was heated differently—could not be satisfiad

1 this case

I'he Comt fnds appellant’s fnst assignent of ennor 1o be well waken

Assignment of Frror 1l

The Connnssion’s miteipretanon of RO 4 112.01(13) would mandate preferental

reatment 1o pregnant emiployees over simularly disabled emplovees withm the first vear of
cotployment under appellant’s feave policy, The Conumsston argues on appeal that O A C§

AE2-5-03 requires tus resule despite not havine discussed o ciled this provision i s final
{ i ]

order. The Commisston conrectly argues that O A C § 4112-5-05 requues employers 1o
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consider preenancy a justitication for leave of'al}sen‘ce_ OALC HATI2505(GH 1) However,
the Cimnnussion s meonect urits asserbons that leave 15 requied regardless of appellant's
leave pohiey or that appeliand did not have @ feave pohicy.

To suppot the contentron tHhat appellant was required 1o provide MolFea wih leave
e because appellant did not have a leave pohoy, the Comnussion cries O A (0§ 411725
03(GH6) Tius section states, "Notwithstanding paragraphs (G 1) to (GY5) of thiz rule, il the
employer has ne fzave policy, childbeanng must be conmidered by the ciployer to be a
wistification lor leave of absence for a female employee for a reasonable penod of e ™ The
Conmussion argues Lhal since employvees were ol entitled to leave within the Tirsi vear of
employnent, appellant did not have a leave policy for those employers The Conumnssion
cies no authority for this contennon. Whar the Commnnssionas asseriing 1s that according to
appelant’s leave poltey, there was no Teave policy . O A C S 4117-3-03(GHE) 15 staply
mappiicable because appetlant did s fact have & leave policy.

The essence of the Compussion’s argumeni s that appellant’s leave policy was valid
because tf did not provide pregnancy leave m the fust year of employment. Agmn, the
Comaussion cites a0 authority for das contennon. The language of G.A C 54117 503Gy,

apd onor decsions of the Conunussion refule thes contention

OAC SA1 15 05(0Ha) staes

Lmployment pelicies mvolving acaraal of semonty and alt other bhonelits and

prvileses of employvinent, ichading company-spansored sickness and acaidens
wnsurance plans, shall be apphed to disabihity due 1o pregnancy and chuldbuth |
on the swme termis and conditions as they are applied 10 other tempor iy '
feaves of absence of the scune classification ravder sech emplovment policies

{cimphasts added)

Further, O A C 84117 5 05{G)S) states
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' Worien shalt not be penalized m their conditions of cimployment because they i
1zquire inne away from work ou account of childbeanng. When under the :
employer’s leave policy the female emplovee wonld qualify for leave, then !
childbearng must be considered by the employer 1o be a justification for leave |
ol absence for famale employees for 2 reasonable penod of e For example. i
if the female meets the equally applied puimum len cth of service requsemenis :
Jor leave tme, she maust be granted a reasonable leave on account of j
childbearmg. Conditons applicable 1o her leave {other than its fengihy) cnd 1o
her requrn 1o eniployment shall be tr accordance with the einplover's leave

podicy femphiass added)
These sechions cleady contemplate applicable leave policies, mcluding policies that contam
“nnmmmum length of service requirements {or leave e ”
The onty provision of the administrative code that concervably supports the

Conmussion’s contentuon 1s O A C.§ 411 2-5-05(GY2), which stales, “Where termunation of
p

emplovinent of an crplovee who s iemmoranidy disabled due 1o preenancy or a relarcd
POy Py ] 3 pPreg

medical conditton 15 caused by an eraployinen pohicy under winch mnsufficient or no

wmaternity leave 15 avariable, such ierminaton shall constiture unlawful sex discrionnation

LS ———— — .

Accordiag to the Commission, under appellant’s policy, insafticicnt or no matermity leave is
avatlable. While feave was nor avatable 1o Ms. McFee vnder the policy, the pohcy did

tovide pregnancy leave, and did not discrinunate aeamst preenant emplovees  The polic
p } 7 ", ? ] f= p R F y

ouly discriiminated agamst employees who had pot net the minimum fength of service

requurement regardiess of wheiher they were precnant or not - Such discrinnnation does nol

ccontrary. OAC §41172 5

w

1 violate the [aw, and the Conamssion ciles no authory Lo th

G3(GH2), read m hight of the other provisions of seclion (), does not requure appelianl to

piovide pregnancy feave (o an employee who has not met the nunnnem length of service

requuiremelt

What 1s more, the Comnussion has previousty hekd that simitar minimum length of

service tequirenients for pregnancy leave do not violate OAC 41172 5 05(Gyor RC 4112.072.
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Jolmson v Watking Motor Loes Inc., (December 20, 2001), CRC 8951 (six-month lengih of
service requirement valid as long as it s apphicable to other forms of disability); fn re
Anderson, (June 28, 1991}, CRC 3540 (si-momh length of service requuement valid so lone
as 3ivs applicd equally). Faither i a case appellant cited o the Connmssion, the Frankdin
County Couri of Common Pleas upheld a one vear nunimum length of service requirement on
sununary judgrment 1 a pregnancy discninunaton case smular to Ms. McFee's. Miuphy v
Awborne freight Corp. (November 5, 2004}, Frankhn County CP. No 03 CVC10-120335
FThe Comimussion cies no authonty for the contention that appetlant’s mmminmum length
of service requuement w undaw vl Appellant’s feave pohcy s not prolabited by R C
HIZ200 et seq or QA C §41T12-5-05(G). The policy 15 entuely consistent with these
PIOVISIONS

The Cowrt finds appellant’s second assigmment of ervor 1o be well aken

V. CONCLUSION
For the veasons set forth above, appellants assionments of eivor are SUSTAINED.

The deciston of the Ohuo Crval Rights Conuission is REVERSED, and the complaini 1s

cisnssed. Costs 1o the appelflec

ltis so ORDERED. There 15 no just cause for delay. {Tus s a final, appealable order

i}
/

Thomas M. Marcelan, Judege
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Ted Strickland

Governor
THFANY R MCFEL, }
} COMPLAINT N(3. 9816
Complainant, 3
}
Vs ) FINAL ORDER
)
NURSING CARE MANAGEMENT OF } i
AMEBERICA, INC. dba ) :
PATASKALA OAKS CARIZ CENTER, )
1
Respondent. )

This malicr came before the Ohio Civil Rights Commession (Comnmission) al ity reeular

meeling on Febyuary 1, 2007 At this meeting, the Commpussion considered its Admimstaative
Law Judpe’s Report and Reconumendation, a5 well as Objections to this Report filed by the Olao

Attorney General’s Olfice. The Commission hereby incorporates into the record the Objections

filed by the Ohio Adorney General’s Office.

CASE HISTORY

Tilfany McFee flled a charpe affudavit with the Comnussion on March 2, 2004 After
the Commission recetved the charge, o conducted an investigation, ulttmately finding that o
was probable that Respondent (“Pataskala Oaks”) violated Revised Code Chapter 4112, After
conciliation efforts {alled, the Commassion 1ssucd Complaint No. 9816.

All relevant lacts were stipulated and submitted to an Admiustrative Law hudge
(“ALJ™). On December 19, 2000, the ALJ wssued a Report and Recommendation, which
recommended that the Commission dismiss the complatat,
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The Ohio  Anomey General’s Office  filed Objections 1o the  Report  and

Recommendation. Oral argument reparding the Objections was held before the Commussion at
its Febmary 1, 2007, meeting  Afier carefully considering  the ALPs Report and
Recommendation, and after reviewing the entire record, as well as reviewing the information
preseied in the Objections and during oral arpument, the Commussion has decided 1o disapprove
the ALJ’s Report and Recommendation, and adopt s own legal findings Based upon the
shipulated evidence i the tecord and the applicable statutes, the Commission hereby deterounes
that Pataskala Oaks has viotated Revised Code Chapter 4112,

The Commission bas determined that R.C. 4112.01(B} and R.C. 4117 08 require a resnit

different from the one recommended by the ALL As the Comumission has the ability to

disapprove the watten Report and Reeommendation of the ALJ, and 1o 1ssue a Final Order
accordingly', the Comunission hereby determines that Pataskala Oaks has  unlawfully
discniminated against Mg Moel'ee n violation of RC 4112
FINDINGS OF FACT

Titfany Mcl'ee was hured by Pataskala Oaks as a Licensed Practical Nurse on June 9,
2003 Abowt eipht months later, on January 26, 2004, Ms. McFece provided Pataskala Oaks with
a physician’s note which sialed that she was medically unable 1o work due to a pregnancy-refated
medical condition {sweling). The physian’s note also stated that Ms. Mclee could return to
her nommal duties six weeks following her delivery. Instead of providing Ms. MoeFee with the
requested leave, however, Pataskala Oaks teominated her on February 4, 2004

Pataskala Oaks grants up to 12 wecks of feave for cmployees who are medically nnable

] RC 4112 05(GHIY OAC G182 5-00(A) (B), & (C): O.AC 4112-300; Board of Ldr. v Obio Civil
Rights Comm. (1981), 66 Ohio S1. 2d 252, 257-258; Jockson, et of v Frankiin Cty Animal Control Dept. (0™ C A

1987y, 1987 Ohio App LEXIS 9144 %6

¥
£
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to work. Even so, Pataskala OQaks’™ policy only provides this leave for employees who have

been employed for one year or more (the “one vear policy”)  Pataskala Oaks has in fact

provided up to 12 weeks of leave tor such employces who are unable 1o work. Neverlheless, Ms.
McFee was not afforded any leave at all.

Duc 1o her pregnancy, Ms. Mclee was medically unable 1o work for aboul 6-7 weeks.
Although Pataskala Oaks provides up 10 12 wecks of {eave for other ciployees who are unable
to work, Ms. Mclee was icrminated thronugh the application of Pataskala Oaks’ one-year policy.
BASCUSSION AND CONCLUSIONS OF LAW

By statute, Ohio prohibits many forms of discnmination. For example, R.C.4112.02(A)
prahibits employmeni discrnniration when that discoiminalion is “because of” a person’s race,
color, tehigion, cte. This same statute alse prolubats discrimination “because of ™ a person’s sex.
This 1ype of discriaunation generally requires evidenee demonstrating that the employer’s
discruminatory actions were mofivated by {or “because of”) the employee’s sex. However, Ohio
also has a law that smandates cerlaim treatment for pregmant women, regardless of motivation.

Pregrancy Discrimination under Ohio Revised Code 4112.01(B)

Ohio not only prolibits scx diserimination, bul it also provides spectfic protection for
pregnant women 1;11(i(:r R.C4112.0HB). Unilike the gencral prohibition against discnmination
moetivated by sex under R.C4H2.02(A), however, Ghio’s protection for pregnant women does

, . - 2 - ~ - -
not have a motvational requirement” - mstead, R.C. 4112.01(B) contains a directive regarding

how empioyers must treat pregrant wormen:

2 This fack of a wetivational requitesient 1s nol nique o RO 4112 01(B) - other provisions of Chapler
4112 also lack a motivational requueement. See, e.g, RO 4112.02(F) {directive against putdishing advertisements
that specily race, color, religion, etc |, R.C4112.020)(20h) & 27) [dicective against failing 1o comply with huilding
accessibility standards]. In additon, there is no motivational sequuement m cases analyzed under the “disparate
impaci” theory of discrimmation Litde Forest Med Cor v Ofno Creld Kighty Comm (Y9913, 61 Ohio St 3d 607,
&1 {"In a disparate impact case, discriminatory motive is mrrelevant ™)

>
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“Women affected by pregnancy, childbith, or related medical condinons stail be
freated the same for all employment-related puwposes, including receipt of
benelits under fnnge benefit programs, as ather persons not so affected but
similar in thetr ability or inabifity fo work.” R .C. 4112.01{B) (emphasis added)

Unhike the type of prool required under R.C. 4112.02(A), which typically involves direct
evidence of motivation or a “priuma facie case” / “pretext” analysts (which infers motivation), the
mandate contamed 1n .C.4112.0HB) does not call for such scrutiny. Instead, R.C 4112.01(B)
compels specific treatment for pregnant women.  The analysis tinges upon whether the employer
treats pregnant women “the same” way the employer treats other employees based upon the other

cmployees’ “abahity or inabihity 1o work”
The sole crtenion for analysis, then, 15 whether the employer provides leave [or other

employees who are “sumilar i therr abihty or mabibity 10 work.™ I leave is provided for

nonpregnant employees tased upon thewr mabibity to work, R.C. 41 12.01(B) mandates that the

same leave be provided to pregnani women.

This critenton was discussed n detail by the Sixth Cremt's decision i Eusley Gaines’
fa that case, the Court of Appeals addressed fanguage sumdar to that of R.C 4112 01(B)"

When Congress enacted the PDA [Pregoancy Discromination Act}, instead of
merely recogmizing that discrimimnation on the basis of pregrancy constitules
undawiul sex discnmunation under Title VI, it provided additional protection to
those “women atfected by pregnancy, childbirih or related medical conditions” by
expressly requuring that employers provide the same treatment of such individuals
as provided for “other persons not so affected but simdar 1n their ability or
inability to work ” *** As recogmized by the United States Suprenie Courl, “the
second clause {of the PDAJ] conld not be clearer: o mandates that preppant

3 Ensley-Gaines v Runyon (6™ Cir. 1995), 10O F. 3 1220,

4 “Federal case faw amterpreting Tale VIE of the Chvil Rights Act of 1964, 42 U S.C 2000(c) er veq |, s
peaerally applicable to cases mvolving alleged violations of R.C. Chapter 4112, Plumbers & Steamfisters Conomit v
Ohio Crell Rights Comm. {1981}, 06 Ohio St 2d 192, 196, 421 N.E2d 128, “Federal case law is cspecially refevant
here since R.C 4112 0HB) reads almost verbatim (o the Pregnancy Diserimination At (“PDA™), which amended
Fitle VIE by expressly prohibiting <hscrinnnation on account of pregnancy.” Priesé v TFHEER Inc (1998), 127

Oluo App. 3d 1539, 164-165.
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employees “shall be treaied the same for all employmentelated purposes’ as
nonpregnant employees sundarly siruated with respect to their ability to work™”
{emphasis added) Ensley-Gaines v. Runyon, at 1226, ciung Int'l Union v. Johnsor
Controls (1991), 199 UL.S. 187, 204-05.

As a result, when determining how an employer must treat a pregpant woman, the sole
critena 1s whether the pregnant woman was treated the same as nonpregnant employees “similar
in their imability to work.” Criteria other than “inability 1o work,” such as Pataskala Oaks” one-
year poficy, are nrelevant when determining whether an employer has complied with the mandate

of RC_4112.01(B3). Ensley-Gaines, at 1226

This principle has been recognized m Ohio. The Tenth Appellate District has held: “The
PDA does not require an employer 1o overlook the work restrictions of pregnant women unless
the employer overooks the comparable work iestrictions o other employees ™ Because
Pataskala Oaks “overdooks™ the work iestrictions of other employees who are unable to work { by
providing them with up o 12 wecks of leave), Pataskala Oaks was therefore required by RO
AH2.01(B) 10 "avertook™ the work restrictions of Ms. Melee, and grant her the same leave.

Pataskala Oalks® Oue-Year Policy and “Preferential Treatinent”

With i1s one-year policy, Pataskala Oaks has voluntanly chosen to treat its emplovees in
two different ways - some are terminated, while others are treated preferentially (by bemng
provided with up 1o 17 weeks of leave). Pataskala Oaks makes this distinction, not upon the

person’s ability to wotk, but instead upon how long the person has been employed. However,

R.CO4HT2Z.0KB) does not provide protection based upon lengih of employment  rather, its

protection 1s based upon a person’s abihty or inability o work.

Pataskala Oaks alleges that, based upon its one-year policy, a failure o terminate Ms.

5 Priest v. TEH-£8 Inc. (1998), 127 Olao App. 3d 159, 165, citing Deneen v Northwest Awlines, fnc It

Cic. 1998), 172 F3d 431 437
5
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Mclee would have resulled in tnpermissible “preferential treatment™ for her. The quesuon of
“preferential treatment,” however, has ansen solely because the management at Pataskala Oaks
has chosen fo treat certain employees preferentially to others. This 1s nol a stuaiion where a
pregnant woman has asked for leave that s preferential 10 any other leave granted by the
Ms. McFee has not requested anything more than Pataskala Oaks has already

craployer

provided to other employees who were also unable o work. In fact, Ms. Mckee requested

constderably less — only 6-7 weeks of leave.

Pataskala Oaks 15 free to retam #s one-year policy — except (o the point that it conflicts
wiih Ohio law. Pataskala Oaks™ pohicy, when o provides 12 weeks of leave tor employees who
are upable to work but denies the same leave to pregnant women who are also unable to work, s,

to that extent, inconsistent with R.C. 4112.04B).  To the extent that tins policy provides

“preferential treatment” for pregnant women, the umque biology of pregnant women {compared
to nonpregnan persons} requires no 1ess to ensure that pregnant women are treafed “the same™ as
nonpregnant persons based upon thew abihity or inabihiy 10 woik.

Pataskala Oaks mmplies that R.C. 4112.01(B)} requures that “the sexes shall be treated
exactly altke.” Such a decree, by ignonng biology altogether, would in fact impose an inequality
un women due to their inherent biological difference. Instead, R.C. 4112.0{B) contains cxaclly
the opposite directive it provides special protection for women based upon the biological
“condition of pregrancy, and poiniedly does not provide men with comparable protection

By acknowledping the partoudarly {female biological characternistic of megnancy, Ohio

has mandated that 3 1s valawiul sex disconnnation o sof offer pregnant women leave when
Any so-called “preferential

others persons also “unable to work™ are offered that leave.

6
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treatment” for pregnant women resulting from Pataskala Oaks” one-year policy is merely a scl{-
imposed consequence that is efevant to the application of 4112.01(B).
The United States Supreme Court has previously addressed the issue of “preferential

treatment™ {or pregnant women’ In Guerra, the Court determmed that, although the federal

PDA does not require “preferential treatment,” nothing i the law profibits a state from
providing such treatment. In this light, and as discussed i more detail below, it is important to
note that Ohio has a special statute thal requues ts anti-discriminaiion laws to he hiberally
construcd to ensure the accomphishment of thew purposes. R .C. 4112.08.

In the limited scenario at sssue in ihis case, where an employer provides preferential
freatment for some of its cmployees, but denics it o others, R C. 4112.01(B) mandates that
pregnant women shall be treated “the same™ based upon theie mability to work. In this narrow
sense, a liberal construction of the plain language of this faw mandates that “the same”

preferential treatment (as already provided to other employees unable 1o work) he provided for

prepnant women who are also unaie to work.

Liberal Construction under R.C. 41{2.08

Ohio Revised Code 4112.08 requires that Chapter 4112 “shall be construed liberally for
the accorplishment of its purposes, and any law inconsisient with any provision of this chapter

shall not apply.™ Significantly, there 1s no federal counterpart requiring “liberal construction” in

the Prepnancy Diserinmination Act
Revised Code 4112.08 requues a hberal construciion of R.C. 4112.01(B) so that it
actually “accomplishes its purpose” of providing protection for pregnam women. This concepl

has been repeatedly utihized by Ohio cowrts, wath the end result being that Ohia’s efforts to end

6 California Federal Sav & Loon Ass ny Guerea (19873, 1075 C1 6387, 697-693
!
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discrimination are not thwarted by overly restrichive terpretalions.

Revised Code 4112.08 also slates that “any law nconsistent with any provision of this
chapler shall not apply.”  Inarecent decisiqn from the Eighth Appellate Drstrict,” the court cited
R.C.4112.08 and beld that a city’s own civil service rebes cannol supersede (or even himit) the
anti-diserimination laws of R.C 4112, To permit such a result, the Dwormng court stated, would

“be mconsistent with the remedial purposes of RC. Chaptler 4112.7 fd, at 147

As this prohibition exiends 10 “any law,” the sarne prolbiiton would cerainly preciude
Pataskala Qaks™ imternal onc year policy from limiting Ohio’s profection for pregnani women.
Apphication of i_”at::skaia Oaks® policy resulis m pregnant women being tennminated despite the
fact that other employces, who are stmilar i their mability to work, are provided with leave.
This outcome 1s meonsisient with the purpose of R.C. 4 112.01(B)Y, which is to provide protection

for pregnant women.  Simply stated, a liberal construction of R.C. 4112.01(B) preciudes

termination of a pregnant woman when the employer provides up to 12 wecks of leave to
nonpregnant employees who are similar i their abiity or inabiluy o work.

Discrimination “because of” pregnancey is also unlawlul

Alihough the analysis for this case does not require a motuvational element, o gs

instructive to briefly review the “because of” prohibition found in R.C. 4112.02(A ).

7 See, ter alia, Genare v Cenr. Transp. (19993 84 Ohie Su 3d 293, 296-297 (citing R.C. 411208, the
Caurt extended the defingtion of “employers” o melude individual manageres, and stated that "By holding supervisors
and managers individually hable for thew discnmmmalory achions, the antidiscrimination purposes of R Chapter
41172 arc {acilitated, thereby funthaing the public pohcy goals of ihis state regarding workplace disciimination.™);
Helmick v Cincinati Word Processing, fnc (Apul 76, 1988), Feanklin 1" App. No. 86AP-1073 uureporied, 1988
Ohio App. LEXIS 1656, *10 ("R.C. Chapter 4112 15 a remedial statule which is 10 be consteued Iherally mnoorder to
asse that the rights granted by the starute are not defeated by overly restrictive interpeetations "}, Ohro Civil Righis
Comm'n v Ingram (1994), 69 Ohio St 54 89, 94 (ening O 4112.08, the Court held that “where e amount of
back pay that would have been received by a vicrim of employment discrimmmation is unclear, any ambiguities should

be resobved agamst the discaminating employer )

[hworning v. City of Enclid {(December 21, 7006), Cuyahoga §" App No. 877572, 2006 Ohio 6772

8
&
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Discrimination in hiving

It s unlawful in Ohio to “refuse to lure” a2 woman “because of” her pregnancy. R.C.
AH2.02(A), R.C. 41128HB).  However, Pataskala Oaks’ onc-year policy, if upheld, would
accomplish in a roundabout manner what employers are prohibited from doing directly  In other
words, if an employer wished 1o avoid hiring pregnant women, but reahized the nnlawfulness of
such an action, all the employer would nced 1o do 15 establish the lype of one-year policy that
Pataskala OQaks has i [act established.

A policy requiring the termnation of employees needing leave who have less than one
year of service would repeatedly result in the termination of any recently-pregnant (or already-
pregnant} womnan solely due to the fact that she was prepoant. Such a policy, although ostensibly
complying with the law prohibiting the refusal to hue a quahited pregnant woman on a Monday,

would incongruously result in her pennissible termination on a Tuesday when she needs leave,

and for the exact same reason - the woman’s pregnancy. Such an mconsistent “loaphole™ could

not have been inlended by the Genewal Assembly when it enacted R.C. 4112 .01{B} 1o protect

pregnant women in Ghio.

Discrimination n firing

Likewtse, i1 is also unlawful to terminate a woman “becanse of” her pregnancy. R.C.
4112.02(A), RC 4112.00{B)  This 15 because R.C. 4112.01(B), i addition to the dircctive
tanguage discussed above, also meorporates “because of pregnancy” or “on the basis of
pregnancy” within the delinition of “because of sex,” as that term s used in R.C.4112.02(A). It
is undisputed that Ms. McFee nceded leave “on the basis of” her pregnancy, and thai this need
Consequently, Ms. McFee was lerminated

for leave uliimately resulted m her termmation.

9
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“because of” her pregnancy (and therefore “because of” her sex) mn violation of R.C. 4112 02(A)

Pataskala Oaks responds to this by claiming that Ms Mcel'ec was terminated, not
“because of” her pregnancy, but nstead “because of” her faure 1o satisfy its one-year policy.
This semantical argument 15 not persuasive - a liberal construction of R 4112.01B) and R.C.
4117.02(A) cannol result 1n such overly resiactive mterpretations of “because of pregnancy” und
“on the basis of pregnancy.” A hberal construction would ensure protection for pregnant women,
especially in light of the fact that Pataskala Oaks has freated nonpregnant emplovees, who were
suntlar i thewr ability (o work, betler than Ms. McFee. Under this liberal construction, it 15 clear
that Ms. Mcice would not have been terminated had she not been preguant. Consequently, Ms.
McFee was ternunaied “because of” her pregnancy m violation of R.C.4112.02(A).
DAMAGES

At the time of her termunation on February 4, 2004, Ms. Mol ee worked 40 hours/week
and was paid $18.50hour. She pave birth on Felbwuary 1, 2004, and was able to relur to work
six wecks alterwards, on March 15, 2004, There was no evidence that Ms. McFee failed o

e 9
mitigate her damapes.

The stipulated facts show that_ alter Ms. Mclee was able to return to work on March 15,
2004, she appled tor several jobs. However, she was unsuccessful 1 oblaining cmployment

onttd November |9, 2004, On that date, Ms. Mcliee was hired as a 1icensed Practical Nurse at

9 Although Pataskala Oaks lefl a wlephone message for Ms. McFec on February 25, 2004 informing her of
an available positon, there was no evidence that the position was ever actuaily, and uacondiionally, offered to Ms
McFee. Further, ihere was no evidence that Ms. McFee received the message, which in any event was left several
weeks prior to Ms Mcliee’s ability io reiurn to work Ford Motor Co v EEOQC (1982), 458 115 2119, 232 (“{Aln
cmployer charged with uplawlul discommation often can 1o# the acerual of backpay fiabibity by unconditonally
offering the clatmant the job he sought, and thereby providing him with an opportmily 10 minimize damages.”); see

also Jordon v Cuy of Clevelond (N1} Ghio, 20063, 2006 US. Dist. LEXIS 76400, '3
I
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Adams Lane, where she continues 1o be employed. At the time of the heanng, Adams Lane paid
Ms Melee $14 03thour, over $4.00/hour less than she received at Pataskala Oaks.

CONCLUSEON

As a resull of the above, Ms McFee 15 entitled o remstaternent. R.C. 4112.05(G).
Therelore, it 18 ORDERED that Pataskala Oaks ofter a Licensed Practical Nurse position fo
Ms Mclee at a pay rate commensurate with the pay Ms. McFee would have recetved had she not
been icominated, with all interim merit pay increases and all other benefits, witlun 30 days of the
msuance of this Final Order.

Ms. Mclee 1s also entitled to backpay. R.C. 4112.05(G). Ms. McFec 1s entitied to the full
ammount of backpay from the date of her ability to return to work (Maych 15, 2004} until Palaskala
Ouaks makes the above-ordered offer. Accordingly, it is ORDERED that, based upon her pay as
a Licensed Practical Nurse of Pataskala Qaks (518.50/hour, 40 hoursfweek), and the length of
time from March 15, 2004, to the issuance of thus Final Order (355 months), less the amount she
has earnced at Adam’s Laue ($14.0Vhour, 40 hoursfweek, from November 19, 2004, to the
issuance of this Final Order, or 27 months), Pataskala Oaks pay Ms. Mclee [$18.50/hour x 40
howrsiweck x 355 months x 4 weeks/month] - {$14.0Vhour x 40 hours/week x 27 months x 4
weeksfinonth] = $44,470.40, plus atl intervening ment pay increases and all other beneiis,
within 30 days of the issuance of this Final Order. This amount will confinue to accruc until
Pataskala Oaks makes the above-ordered offer to Ms. McFec.

Finally, having deterimined that apphcation of Pataskala Oaks™ one-year policy violates
RC AT12.01{B) and R.C. 4112.02(A) as 1l pertains to pregnani women, il 15 ORDERED that

Pataskala Oaks revise its one year pohey so that i 15 m accordance with this FFinal Order.
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This ORDER issued by the Commission on this /5{{1&}[ of /) E@ Q’A,, 2007

A

NE DONALDSON, Chair
o a
o

( PASTOR AARON WHEELER, §
///

RASHMI YAle"K, Commissioner
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NOTICE OFf RICHT TO JUDICIAL REVIEW
Notice 15 hereby given to all partics herein that Revised Code Section 4112.06 seis forth

the right to obtain judicial review of this Order and the mode and procedure thereof

CERTHICATE
I, Besmon Martin, Chief of Compliance, of the Ohio Crvil Righis Commission, do hereby
certify that the foregoing 1s a true and accurate copy of the Final Order issued in the above-

captioned matter and ftled with the Commission at tts Central Office wm Columbus, Ohio

;’};! N

o e

DESMON MAR TIN
CHIEF OF COMPLIANCE
OHIO CIVIL RIGHTS COMMISSION

L
DATE: .5 :{!m(
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INTRODUCTION AND PROCEDURAL HISTORY

Tiffany R. Mclee (Complainant) filed a sworn charge affidavit with

the Ohio Civil Rights Commission (Commission) on March 2, 2004

The Commmission mvestigated the charge and found probable cause
that Nursing Care Management ol America, Inc. d/bj/a Pataskala Oaks
Care Center {Respondent) engaged in unlawful employment practices in

violation of Revised Code Section (R.C.} 4112 .02(A).

The Commission attempted, but failed to resolve this matter by
mformal methods of concilianion. The Commission subsequently issued

a Complamt on January 13, 2005

The Complaint alleged that Respondent discharged Complainant
lor reasons not applied equally to all persons without regard to their sex

{condition of pregnancy}.

Respondent filed an Answer to the Complaint on February 10

¥

2005.  Respondent admitted certain procedural allegations, but denied
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that 1t engaged in any unlawful discrimmatory practices.  Respondent

also pled affirmative defenses.

The Commission and Respondent moved the Administrative Law
Judge {ALJj to waive the public hearing in this matter in lien of their
submission of a Joint Stipulation of Facts. The Motion was granted;

the Commission and Respondent submitfed the Joint Stipulation of

Facts on August 5, 2005,

The record consists of:

» the previously described pleadings;

¥ the Joint Stipulation of Facts; and

» the post-hearing briels and the Commission’s reply:
O filed by the Commission on August 8, 2005;
's) filed by Respondent on August 17, 2005; and

O [iled by the Commussion on August 241, 2005,
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FINDINGS OF FACT

1. Complamant filed a sworn charge affidavit with  the

Commission on March 2, 2004,

2z The Commission determined on December 16, 2004 that it
was probable that Respondent engaged in unlawflul discrimination in

viclation of R.C. 4112.02{A).

3. Respondent is a corporation duly qualified (o conduct

business in the State of Ohio. N maintans an office and place of

business i Franklin County, Ohio.

4. Respondent s an “employer” as deflined by R.C. 4112 .01{A}(2}.

o Prior to the issuance of Complaint No. 9816, the Commission

altempted concihation, which was unsuccessful.

6. Complamant was hired by Respondent as a Licensed Practical

Nurse on Junec 9, 2003

3
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pregnancy related swelling.  The physician’s note stated Complainant
couid return to her normal duties six weeks following her delvery.

(Ex. 1 - January 6, 2004 physician’s notej.

11, Complainant gave birth on February |, 2004

12 Complainant was ofhcially terminated on February 4, 2004.

i3 Complaimnant was terminated because she did not qualify for

the leave provided in Respondent’s policy, since at the time of her request

lor leave she had been employed for less than one year.

3

Merit Brief of Appellant
pataskala Qaks Appx. p47




CONCLUSIONS OF LAW AND DISCUSSION

All proposed findings, conclustons, and supporting arguments of

the parties have been considered.  To the extent that the proposed

findings and conclusions submitted by the parties and the arguments
made by them are in accordance with the findings, conclusions, and
views, stated herein, they have been accepled; to the extent they are

inconsistent therewith, they have been rejected.  Certaimn proposed

findings and conclusions have been omitted as not relevant or as not
necessary Lo a proper determmation of the material issues presented. To
the extent that the testumony of vanous witnesses is not m accord with

the hindings therein, it s not credited

I The Commussion alleged in the Complaint that Respondent
discharged Complamant for reasons not apphed equally to all persons

without regard to their sex (condition of pregnancy).

" Any Finding of Fact may be deemed a Conclusion of Law, and any

Conclusion of Luw may be deemed a Finding of Fact.

6
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4112.07, which proviges 1 peirtinent paii iha

basis of pregnancy.

that:

2.

This allegation, tf proven, would constiute a

-~

It shall be an unlawlul discriminatory practice:

(A)

3.

For any cmployer, because of the . sex, of any

person, to discharge without jpus{ cause, to refuse to
hire, or otherwise to discriminate against that person
with respect to hire, tenure, ferms, conditions, or
privileges of employment, or any matler directly or
indirectly related 1o employment.

The term “because of sex

R.C.4112.02(B) provides that.

Women affected by pregnancy, childbirth, or relaled medical
condittons shall be treated the same for all employment-

related purposes,

us other persons nol so affected but

sunilar in thetr ability or inabdity to work ..
(Emphasis added )

1.

Women shall not be

violation of R.C.

" mcludes because of sex on the

Ohio Administrative Code (O.ACH 4112-5-05{(GH5} provides

penalized i ther conditions  of

employment because they requie tirme away from work on

account of childbearing.
policy the female employee would qualify for leave,
childbcaring must be considered by the employer to be
justification tor leave of absence for female cmployees for a

reasonable period of time.

When, under the employer’s leave
then

e

For exammple, if the female meets

the equally apphed rmuntmum length of service requirements for
lecave lune, she must be granied a reasonable leave on account

of childbearing ... {Emphasis added }
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5. Federal case law generally applies (o alleged violations of R.C.

Chapter 4112, Columbus Civ, Serp. Comm. v, McGlone {1908), 82 Ohio
S6.3d 569, Federal case law is especially relevant i this case because
R.C. 4112 01{B} reads “almost verbatirmn to the Pregnancy Discrimination
Act” of 1978 (PDA). Priest v. TFH-EL3, Inc. d/b/a Electra Bore, Inc., 1998
Ohio App. LEXIS 1384, See 42 U.5.C. § 2000e(k}). Thus, reliable,

probative, and substantial evidence means evidence sulficient to support

a finding of unlawful discrimination under Title VH of the Civil Rights Act

of 1964 (Title VII}, as amcended by the PDA.

O, The Commisston’s allegations of pregnancy discrimination are
not based on direct evidence of pregnancy -based discrimiatory animus.
Therefore, the claims raused are properly analyzed under the evidentiary
framework established 1n McDonnell Douglas v Green, 111 U.S. 792,
802-03, 93 5. Ct. 1817, 36 L Ed. 2d 668 {1973). McDonald Douglas v.

Green, 411 U5 792, 802 03,93 5.C1. 1817, 36 L. Ed. 2d 668 {1973).

7. The proof required to establishh a primao facie case is also
flexible and, therelore, may vary on a case-by case basis.  McDonnell

Douglas, supra at 802, 5 FEP Cases at 969, n. 13, [sr this case, the

8
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Commission may establish a prima facie case of sex discrimination by
proving thai:

(1) Complainant was pregnant;

{2}  Complainant was qualified for her position;

{3} Respondent subjected Complainant to an  adverse
employment action; and

(1)  Respondent treated a non-pregnant employee, similar to
Complainant in  ability or inability to work, more

favorably than her.

Ensley-Gamnes v. Runyon, 72 FEP Cases 602 (6% Cir. 1996).

5. The FEnsley Gaines case is disunguishable from the case at
bar because 1t does not involve a set a facts where the employee was
terminated due to a policy that requires cruployees to qgquality for lecave

based on length of service.

9. Another case cited by the Commission, McConaughy .
Boswell (1 Co., 126 Ohio App. 3d 820, s factually distinginshable
because the discharged employee was granted leave bul she was
termunated after twelve weeks.  In that case a non-pregnant employee
who was suntarly unable to return to work for an extended period of

time was not iernmunated

9
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10. The Commission has not introduced evidence of employees

who weire treated beiter than Complainant that were “simiar i thew

ability or inability to work”.

11, Based on the Commission's mnterpretation of R.C. 411202(A),
O.A.C. 4112.5-05{G}(5) authorizes a length of service requirement for

leave time, as long as it is applied equally.?

12, Ohio law does nol requure that pregnant cmployees be given

preferential treatment.  Prest, supra, at 1074.
and expressly recogmze than an

Ohio courts mmpheitly
to the

employer need nol accommodate pregnant women

extent that such accommodation amounts to prefcrential

treatment.  {Citations omitred).

See also Davidsan v. fFranciscan Health System of the Ohio Valley, Inc., 82

I Supp. 2d 768, 774 (5.D. Ohio 2000 {(“The casc law and the statute are

clear ~ the PDA does not require that employers treal pregnant

employees more favorably.”} (Citations onntted), Dormeyer v. Comerica

Bank of Hlinos, 223 1. 3d 5749, 583 (7t Cir. 2000} (PDA does not protect

2 A onc-year length of service requirement violates Title VH, according to
the FEqual Employment Opportumty Commission {EEOC).  However, in that
case the collecuve bargmining agreement provided that males and females could
take leaves ol ahsence for other reasons before they acquired one year of
seniortty. Thus, pregnant employecs were singled out for adverse treatment.
See EEQC Decision 72 1919, [(June 6, 1972, 4 FEDP Cases 1163

Q |
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a pregnant employee from being discharged for absenteeism, even if the
absences are due o cophcations of pregnancy, unless absences of non-

pregnant employees are overlooked).

13, In conclusion, based on the Conmnisston’s regulations and
the lack of evidence to show that sunilarly situated employees were
stmtar n their ability or ability to work, the Commission failed to

establish a prima facie case of pregnancy discrimination.
RECOMMENDATION

For all the foregoing reasons, it is recommended that the

Commuission issuc a Dismissal Order i Complaint No. 9816.

#

DENISE M AJOHNSON
CHIEF ADMINISTRATIVE LAW JUDGE

December 149, 2006

[ ‘
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