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1. STATEMENT OF FACTS

1'iffany McFee filed a charge with Appellee Ohio Civil Rights Conunission ("OCRC" or

"Commission") and alleged that her employment was terminated in violation of R.C. 4112.02's

prohibition against pregnancy discrimination. (Appx. p. 45.) The OCRC found probable cause

that Appellant, Nursing Care Management of America d/b/a Pataskala Oaks Care Center

("Pataskala Oaks"), violated R.C. Chapter 4112. (Appx. p. 45.) After conciliation failed, the

OCRC issued an administrative complaint. (Appx. p. 45.)

In lieu of the hearing, the parties submitted Joint Stipulations of Fact. (Appx. p. 44.) The

parties stipulated that, at the time of MeFee's hire, Pataskala Oaks had a]eave policy that

permitted up to twelve weeks of leave for those employees that had been employed by Pataskala

Oaks for a minimum of one year, and that Pataskala Oalcs has applied this policy consistently to

all employees. (Appx, p. 46.) McFee requested matemity leave before she had worked for

Pataskala Oaks for one year; her employment was tenninated because she did not qualify for

leave under Pataskala Oaks' policy. (Appx. p. 47.) Approximately four weeks after the birth of

her child, Pataskala Oaks' Director of Nursing contacted McFee and left a telephone message for

her informing her that a fitll-time day shift position at Pataskala Oaks was available and

instructed McFee to contact her if interested. (Appx, p. 6.) McFee never retunred the call.

(Appx. p. 6.)

iJpon these facts, the Administrative Law Judge ("ALJ") found that the OCRC failed to

establish a prima facie case of pregnancy discrimination and recommended that the OCRC

dismiss the complaint. (Appx. p. 53.) The OCRC disapproved the ALJ's Report and

Reconunendation and found that Pataskala Oaks discriminated against McFee in violation of

R.C. Chapter 4112. (Appx. p. 30.)



Pataskala Oaks petitioned for review before the Licking Cormty Court of Cominon Pleas.

(Appx. p. 20.) In its appeal, Pataskala Oaks asserted two assigmnents of error: (1) the Ohio

Civil Rights Commission did not apply the correct legal analysis, and (2) the Final Order is

contrary to the Ohio Civil Rights Connnission's own rules. Nursing Care Mgt. of'Am., Irac. d/b/a

Pataskala Oaks Care Ctr. v. Ohio Civ. Rights Comm. (Feb. 11, 2008), Licking C.P. No. 07-cv-

00488, at 2 (Appx. p. 21.) The Comnion Pleas Court found both assignments of error to be well-

taken, reversed the decision of Commission, and dismissed the coinplaint. (Appx. p. 27.)

In its di.scussion of the first assigmnent of error, the Comrnon Pleas Court applied the

legal analysis utilized in Hollingsworth v. Time Warner Cable (1st Dist. 2004), 157 Ohio App.3d

539, 549-550, 2004 Ohio 3130. (Appx. p. 22.) The Common Pleas Court found that Pataskala

Oaks applied its leave policy consistently to all employees and that McFee was terminated

because she did not qualify for leave. (Appx. p. 22-23.) Accordingly, it detennined that McFee

failed to make a prima facie case of pregnancy discrimination. (Appx. p. 23.) Furtlier, the Court

found that even if McFee made a prima facie case of pregnancy discrimination, Pataskala Oaks

had a legitimate nondiscriminatory reason for her tennination -- its consistently applied leave

policy -- and "there were no allegations that adherence to the policy was a pretext for

discrimination." (Appx. p. 23.)

In deciding the second assignment of eror, the Common Pleas Court addresscd the Ohio

Administrative Code regulations on pregnancy discrimination. (Appx. p. 24-26.) The lower

court found that O.A.C. 4112-5-05(G)(6) was inapplicable, because Pataskala Oaks had a leave

policy.' (Appx. p. 25.) The lower court examined two other provisions of O.A.C. 4112-5-05,

O.A.C. 4112-5-05(G)(6) provides, in pertinent part, "Notwithstanding sections (G)(1) and (5)
of this rule, if the employer has no leave policy, childbearing must be considered by the

(cont.)
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sections (G)(4) and (G)(5), and found that they "clearly contemplate applicable leave policies,

including policies that contain minimum length of service requirements for leave time." (Appx.

p. 26.)

The lower court also examined O.A.C. 4112-5-05((i)(2), which states that "[w]here

termination of employment of an employee who is teniporarily disabled due to pregnancy or a

related medical condition is caused by an employnient policy under wliich insufficient or no

maternity leave is available, such termination shall constitute unlawful sex discrimination."

(Appx. p. 26.) The Common Pleas Court concluded that "O.A.C. § 4112-5-05(G)(2), read in

light of the other provisions of section (G), does not require [Pataskala Oaks] to provide

pregnancy leave to an employee who has not met the minimum length of service requirement."

(Appx. p. 26.) Therefore, the Connnon Pleas Court found that Pataskala Oaks' policy was

consistent with Cliapter 4112 and O.A.C. 4112-5-05(G), reversed the Ohio Civil Rights

Cominission's decision, and dismissed the complaint. (Appx. p. 27.)

The OCRC appealed the dismissal of its complaint to the Fifth Appellate District Court.

(Appx. p. 5.) In its appeal, the OCRC raised two assigmnents of error: (1) "The Cow•t of

Common Pleas erred in holding that the termination of a pregnant etnployee solely due to her

need for maternity leave is not a termination `because of pregnancy"' and (2) "The Cour-t of

Common Pleas en-ed when it applied the McDonnell Douglas prima facie burden-shifting

analysis in a case involving an employer's failure to satisfy its affirmative duty to provide

employer to be a just-ification of a leave of absence for a feinale employee for a reasonable
period of time." The OCRC contended that because employees who were employed for less
than one year were not entitled to leave, that Pataskala Oalcs did not have a leave policy for
those employees.
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nraternity leave for a reasonable period of time." Nursing Care Mgt. of Am. v. Ohio Civ. Rights

Comrn. (5th Dist. Mar. 11, 2009), 2009 Ohio 1107, ¶¶ 13, 14. (Appx. p. 7.)

The Court of Appeals found the OCRC's Assignments of Errors to be well-taken. (Appx.

p. 19.) Therefore, it held that MeFee's termination constituted unlawful sex discrimination, and

that Pataslcala Oaks' nondiscriniinatory motive was irrelevant in light of Ohio's requirement for

rnaternity leave for a reasonable period of time. (Appx. p. 18-19.) The Fifth Distii,ct Court of

Appeals found that McFee had submitted direct evidence of pregnancy discrimination and that

her claim was not subject to the familiar burden-sbifting frainework established in McDonnell

Douglas. (Appx. p. 19.) The Fifth District reversed the decision of the Court of Common Pleas

and affirnied the final order of the Coininission. (Appx. p. 19.)

Pataskala Oaks filed its notice of appeal to the Supreme Court of Ohio on Apri124, 2009

(Appx. p. 1-2.) On July 29, 2009, the Supreme Court granted jurisdiction to hear the case and

allowed the appeal.

II. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Prouosition of Law No. 1. Ohio Revised Code Chapter 4112 is an anti-
discrimination statute and cannot be interpreted as a mandatory leave statute.

R.C. Chapter 4112 prohibits discrimination on the basis of pregnancy. The Fifth District

Court of Appeals, however, held that the regulations adopted to interpret the non-discrimination

statute require a mandatory leave of absence. Because R.C. Chapter 4112 is silent as to the issue

of mandatory maternity leave, the regulations, as interpreted by the Court of Appeals,

impennissibly expand the obligations of Ohio enaployers well beyond their obligation to refrain

from discrimination as set forth in the statute. Therefore, the decision of the Court below must

be reversed.
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Specifically, R.C. 4112.02 provides that "[i]t shall be an unlawful discriminatory

practice: (A) For any employer, because of the * * * sex * * * of any person, to discharge

without cause, to refuse to hire, or otherwise to discriminate against that person with respect to

hire, tenure, ter-ms, conditions, or privileges of employment, or any matter directly or indirectly

related to employment." R.C. 4112.01(B) provides that "[w]omen affected by pregnancy,

childbirth, or related medical conditions shall be treated the same for all employment-rclated

purposes, including receipt of benefits under fringe benefit programs, as other persons not so

affected but similar in their ability or inability to work, * * *" (Emphasis added.) Therefore, it is

clear that Chapter 4112 prohibits discrimination on the basis of sex and mandates that pregnant

women shall be treated the same as non-pregnant employees for purposes of pay and fringe

benefits. Chapter 4112 prohibits discrhnination on the basis of pregnancy; it does not address

the issue of mateniity leave.

In its opinion, the Fifth District noted that R.C. 4112.02 is similar to the federal

Pregnancy Discrinlination Act ("PDA") and that the Ohio Supreme Court has held that federal

case law interpreting Title VII is applicable to alleged violations of R.C. Chapter 4112. (Appx.

p. 11.) Indeed, courts applying Ohio's pregnancy discrimination law routinely recognize that the

Ohio statute is modeled after the PDA, the requirements of the pregnancy discrimination

provisions of R.C. Chapter 4112 coincide with the PDA, and caselaw inteipreting Title VII is

generally applicable to cases involving R.C. Chapter 4112. See, e.g., Priest v. TFH-EB, Inc.

(10th Dist. 1998), 127 Ohio App.3d 159, 164, 711 N.E.2d 1070 ("Federal case law is especially

relevant here since R.C. § 4112.01(B) reads almost verbatim to the Pregnancy Discrimination

Act ..."); Birchard v. Marc Glassman, Inc. (Jaly 31, 2003), 8th Dist. No. 82429, 2003-Ohio-
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4073, ¶12 ("1'he requirements of R.C. 4112.02 and R.C. 4112.01(B) coincide with the federal

Pregnancy Discrimination Act ...").

Despite this recognition, however, the Court of Appeals' decision interprets the Ohio law

in a manner that is clearly inconsistent with the PDA. Although cases imifonnly hold that the

PDA does not require preferential treatment for pregnant enrployees (see, e.g., Priest v. TFH-EB,

Inc. (10th Dist. 1998), 127 Ohio App.3d 159, 165, 711 N.E.2d 1070 (citing Frank v. Toledo

Hosp. (6th Dist. 1992), 84 Ohio App.3d 610, 617 N.E.2d 774 and Frazier v. The Practice

Managetnent Resource Group, Inc. (7une 27, 1995), l0th Dist. No. 95APE01-46, 1995 Ohio

App. LEXIS 2750); Tysircger v. Police Dept. of City of Zanesville (C.A.6 2006), 463 F.3d 569;

Masllet v. YYayne-Dalton Corp. (N.D.Ohio 2004), 338 F.Supp.2d 806), the Appellate Court's

decision establishes the proposition that R.C. Chapter 4112 requires preferential treatment of

pregnant eniployees if the prcgnant employee does not qualify for leave under the employer's

neutral, uniformly applied length of service requirement for leave. Tlius, the decision is contrary

to established precedent, as well as the express language of R.C. Chapter 4112 and its

administrative regulations. R.C. Chapter 4112 does not reflect a legislative intention to treat

pregnant enrployees more favorably than other employees who are temporaiily disabled in their

ability to work. Ohio's anti-discrimination law was never intended to create special privileges of

employinent reserved solely for pregnant employees.

The Fi$h District found O.A.C. 4112-5-05(G) to be "unambiguous." (Appx. p. 16.)

Further, the Fifth District found that O.A.C. 4112-5-05(G)(2), and only (G)(2), applied to the

facts of this case. In so holding, the Fifth District's opinion clearly misconstrued the two

relevant adrninistrative regulations. O.A.C. 4112-5-05(G)(2) provides:

Where termination of employment of an employee who is
temporarily disabled due to pregnancy or a related medical
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condition is caused by an employment policy under which
insufficient or no inaternity leave is available, such termination
shall constitute unlawful sex discrinlination.

O.A.C. 4112-5-05(G)(5) provides:

Women shall not be penalized in their conditions of ernployment
because they require tirne away from work on account of
childbeaiing. When,, under the emplover's leave policy the female
employee would qualifj, for leave, then childbearing must he
considered by the employer to be a justifacation for leave of
absence f'or female employees for a reasonable period of time. For
example, if the female meets the equally-applied minimum length
of service requirements for leave time, she must be granted a
reasonable leave on account of childbearing. Conditions
applicable to her leave, other than its length, and ber return to
employtnent shall be in accordance with the employer's leave
policy.

(Emphasis added) Clearly, (G)(5) contemplates that the employer has the right to impose

conditions on an employee's ability to qualify for maternity leave, including minimum length of

service requirements. The decision of the Fiftli District Court of Appeals misconstrues Chapter

4112 and its administrative regulations to require all Ohio employers, regardless of size and

regardless of the provisions of their leave policies, to provide maternity leave to all etnployees

regardless of their lengtb of elnployment and regardless of whether they otherwise qualify for

leave.

Under the Fifth District's erroneous interpretation of O.A.C. 4112-5-05 -- that Ohio law

mandates maternity leave for all pregnant employees -- the regulations clearly expand the scope

of R.C. Chapter 4112 and therefore are rendered invalid. Kelly v. Accouritancy Bd. (10th Dist.

1993), 88 Ohio App.3d 453, 457, 624 N.E.2d 1018 ("since administrative rules are tnade

pursuant to a statutory delegation of authority, a rule whicli conflicts with a statute is invalid");

see also, O.A.C. 4112-5-01 (stating that the purpose of the implementing regulations "is to assure

cotnpliance with the provisions of Chapter 4112 of the Revised Code" and that "[sluch rules

7



*** are not intended to either expand or contract the coverage of Chapter 4112 of the Revised

Code"). The Fifth District's interpretation is in direct contravention of the express statement in

R.C. 4112.01(B) that pregnant women "shall be treated the same for all employment-related

pLn-poses * * * as other persons not so affected but similar in their ability or inability to work."

(Emphasis a(lded). The Fifth District held that R.C. 4112.01(B) requires preferential treathnent

of pregnant employees by mandating that they be granted maternity leave regardless of

eligibility, while other employees who are temporarily disabled from working but ineligible for

leave would not be required to be given the same treatment. The Fi#lh District's interpretation of

O.A.C. 4112-5-05(G) expands the coverage of Chapter 4112 to mandate pregnancy leave for all

pregnant employees and removes all discretion from Ohio employers to detertnine what

requirements or liinitations they can include in their matemity leave policies.

The provisions of O.A.C. 4112-5-05 caimot transform Chapter 4112, an anti-

discrimination law, into a mandatory leave law. The enactment of a mandatory leave law falls

within the exclusive juiisdiction of the legislature, not the Ohio Civil Rights Commission.

Weber v. Bd. of Healtli (1947), 148 Ohio St. 389, 395-396, 74 N.E.2d 331 ("Under our

Constitution the law-making function is assigned exclusively to the General Assenlbly, and it is a

cardinal principle of representative govenunent that the law-making body cannot delegate the

po er to make laws to any other authority or body"). See also State ex. rel. Ashcraft v. Indus.

Comm. of Ohio (1984), 15 Ohio Si.3d 126, 128, 472 N.E.2d 1077 ("[p]ursuant to Section 1,

Article II of the Ohio Constitution, the power to enact laws is vested with the General

Assembly"). With respect to regulations promulgated by administrative agencies such as the

Ohio Civil Rights Comnsission, the Court has held that:

Administrative rules are designed to accoinplish the ends sought
by the legislation enacted by the General Assen-ibly. Therefore,

8



rules promulgated by administrative agencies are valid and
enforceable unless unreasonable or in conflict with statutory
enactments covering the same subject matter. The commission is
authorized to adopt rules to implement the provisions of R.C.
Chapter 4112. However, an adnlinistrative rule may not add or
subtract from a legislative enactinent. If it does, the rule clearly
conflicts with the statute, and the nile is invalid.

State ex rel. Am. Legion Post 25 v. Ohio Civ. Rights Comam. (Mar. 26, 2008), 117 Ohio St.3d

441, 445, 2008-Ohio-1261, 884 N.E.2d 589 (citations and quotation omitted).

In State ex rel. Anzeriean Legion Post 25, the Supreme Court held that an administrative

ule promulgated by the Ohio Civil Rights Commission, O.A.C. 4112-3-13(B), improperly added

to Chapter 4112 by requiring a party to wait for a formal coinplaint to be issued before

requesting a subpoena. Id. The Court found that Chapter 4112 expressly allowed for subpoenas

to be issued on behalf of a party "to the same extent and subject to the saine limitations" as those

issued on behalf of the Ohio Civil Rights Conunission. Id. The Court found that the regulation

required an extra step that conflicts with the statute and therefore, the regulation was invalid. Id.

Likewise, here O.A.C. 4112-5-05, if interpreted as urged by the Commission and held by

the Fifth District Court of Appeals below, improperly expands Chapter 4112 and is invalid.

Chapter 4112 prohibits discrimination on the basis of sex, per R.C. 4112.02, and requires that

pregnant women "shall be treated the same for all employment-related purposes, including

reccipt of benefits under fringe benefit programs, as other persons not so affected but similar in

their ability or inability to work, ***" R.C. 4112.01(B). Chapter 4112 does not affirmatively

require leave for pregnant employees; ratlier, Chapter 4112 expressly requires the sanie treatment

of pregnant women and other eniployees who are not pregnant but similar in their ability or

inability to work. The interprctation of O.A.C. 4112-5-05 as mandating lcave for pregnant

enlployees, wifliout regard to the employer's nondiscriminatory length of service requirements

9



applied to pregnant and non-pregnant eniployees alike, conflicts with Chapter 4] 12 and is

invalid.2

Proposition of Law No. 2. An Ohio employer may legally establish a neutral leave of
absence policy that requires all employees to meet a minimum length of service
requirement in order to qualify for leave, including maternity leave.

The Fifth District found that Pataskala Oaks per se discriminated against McFee based on

her pregnancy when it terminated her employment because she did not qualify for leave under

Pataskala Oaks' leave policy. Such a holding conflicts with the language of O.A.C. 4112-5-05,

which expressly peimits an employer to require employees to satisfy a length of service

requirement before being eligible for leave. Under a plain reading of O.A.C. 4112-5-05(G)(5),

an employer may establish a netitral leave of absence policy that contains a length of service

requirement: "When, under lhe employer's leave policy the female employee would qualo^ for

leave, then childbearing must be considered by the employer to be a justification for leave of

absence for female employees for a reasonable period of time." (Emphasis added.) The

regulation then provides an illustration: "For example, if the female meets the equally applied

minimum length of service requirements for leave tim.e, she must be granted a reasonable leave

on account ol' childbearing." (Emphasis added). By its plain language, O.A.C. 4112-5-05(G)(5)

expressly authorizes Ohio employers to apply length of service requirements to maternity leave

requcsts.

In its decision, the Fifth District refused to acknowledge the existence of Pataskala Oaks'

maternity Icave policy, which provides for twelve weeks of maternity leave after a year of

z Furthermore, by urging the Courts to adopt its interpretation of O.A.C. 4112-5-05, the
Commission is attempting to circumvent the legislative process. As argued in Pataskala Oaks'
brief to the Fifth District, in 2007, the Joint Committee on Agency Rule Review, compr7sed of
legislators, voted down a rule proposed by the Cornmission that would have eliminated the
regulation's language permitting minimum length of service requirements.
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service. Instead, the Fifth District held that Pataskala Oalcs' policy is an employment policy

under which no leave is available, because no leave is available dtiiring the first year of

employinent. Because the Fifth District found no leave was available ruider the policy, the Fifth

District concluded that the provisions of O.A.C. 4112-5-05(G)(2) control. With this tortured

interpretation of the regulations, the Fiftli District held that termination of an employee who

requested maternity leave during her first year of employnient constituted pregnancy

discrimination per se.

By concluding that only O.A.C. 4112-5-05(G)(2) applies in this situation, the Court of

Appeals rendered the provisions of O.A.C. 4112-5-05(G)(5) meaningless. "A basic rule of

statutory construction requires that `words in statutes should not be construed to be redundant,

nor should any words be ignored."' D.A.B.E., Inc. v. Toledo-Lucas Cty. Bd, ofFlealth (2002), 96

Ohio St.3d 250, 256, 2002-Ohio-4172, 773 N.E.2d 536 (quoting Ohio Gas Co. v. Pub. Util.

Comm. (1988), 39 Ohio St.3d 295, 299, 530 N.E.2d 875). Further, "[s]tatutory language `must

be construed as a whole and given such interpretation as will give effect to every word and

clause in it. No part should be treated as superfluous unless that is manifestly required, and the

court should avoid that constraction which renders a provision meaningless or inoperative."' Id.

(quoting State ex reL Myers v. Spencer Twp. Rural School Dist. Bd. of Ecln. (1917), 95 Ohio St.

367, 372-373, 116 N.E. 516); see also McCoy v. McCoy (4th Dist. 1995), 105 Ohio App.3d 651,

657, 664 N.E.2d 1012. Ohio Revised Code Section 1.51 states that

If a general provision conflicts with a special or local provision,
they shall be construed, if possible, so that effect is given to both.
If the con[lict between the provisions is irreconcilable, the special
or local provision prevails as an exception to the general provision,
unless the general provision is the later adoption and the manifest
intent is that the general provision prevail.

11



R.C. § 1.51 (2009). Stich rules of statutory eonstiuction apply likewise to regulations.

Johnson's Mkts., Inc. v. New Carliste Dept. of Flealth (1991), 58 Ohio St.3d 28, 36, 567 N.E.2d

1018 (applying the statutory rule of construction contained in R.C. § 1.51 to Administrative

Code provisions). The Coui-C of Appeals' interpretation of O.A.C. 4112-5-05 renders section

(G)(5) meaningless and inoperative; therefore, its interpretation of the regulation violates this

fundamental rule of statutory construction.

Had the Court simply construed the regulatory provisions as a whole, a different result

would have been mandated. The two provisions co-exist harmoniously if the provisions of

O.A.C. 4112-5-05(G)(2) apply only in situations where the employer has no maternity leave

policy, oi- in situations when the policy is insufficient in length. Insufficiency caimot be

determined because of a length of service requirement -- indeed, per the last sentence of 4112-

5-05(G)(5), it appears that "insufficient" refers specifically to the length of the leave. In

situations such as this one, however, where the employer has a clearly sufficient maternity leavc

policy that also imposes qualifying conditions such as an "equally applied minimum length of

service requirement", (G)(5) is the applicable provision. If the Fifth District had harmonized

R.C. Chapter 4112 and all of the provisions of O.A.C. 4112-5-05(G), the Court would have

concluded that denial of leave to a pregnant employee who was not eligible for leave tmder

Pataskala Oaks' reasonable and sufficient maternity leave policy does not constitute pregnancy

discrimination under Ohio law. Under this reasonable interpretation of the regulations, Pataslcala

Oaks' policy is clearly legal, and the termination of McFee's employment was not pregnancy

discrimination.

The Fifth District's assertion that (G)(5) does not apply to termination cases, because

termination is not a condition of employinent, is unsupported by Chapter 4112, O.A.C. 4112-5-

12



05(G), and case law. See, e.g., Coleman v. ARC Autoinotive, Inc. (C.A.6 Nov. 14, 2007), 255

Fed. Appx. 948, 951 ("[a] materially adverse change [in the terms and conditions of

employment] might be indicated by a termination of employment ...") (citations omitted). In

fact, the Fifth District provided no guidance as to when O.A.C. 4112-5-05(G)(5) would apply, if

not to the factual situation presented in this case. A proper application of the plain language of

the regulations, read as a whole, compels the conclusion that O.A.C. 4112-5-05(G)(5) does apply

in this case, and that termination of McFee's employment because slze had not fulfilled Pataskala

Oaks' reasonable length of service requirement did not constitute discrimination on the basis of

her pregnancy.

Case law supports Pataskala Oaks' ititerpretation of O.A.C. 4112-5-05(G), permitting

eniployers to establish a length of service requirement in their leave of absence policies. In

Johnson v. Watkins Motor Lines, Inc. (2001), 2001 Ohio Civil Rights Comm. LEXIS 10, at *3-4,

the employer tem7niated a pregnant employce pursuant to its attendance policy, where the

employce was not eligible for a leave of absence under a policy that required six months

ernploynrent to be eligible. The ALJ found that O.A.C. 4112-5-05(G)(5) applies "specifically to

those situations wlrere an employer has a minimum length of service requirement." Id. at *8-9.

The ALJ rejected the OCRC's argument that O.A.C. 4112-5-05(G)(2) applied, because "Adm.

Code 4112-5-05(G)(5) is a specific provision and thus takes precedence over the more general

provision." Id. at *9-10. Accordingly, the ALJ held that the employer's policy provided

sufficient maternity leave and complied with O.A.C. 4112-5-05(G)(2). See also Murphy v,

Airborne P'reight Corp. (Nov. 5, 2004), Franklin C.P. No. 03 CVC10-12033.

Unlike the present case, California Federal Savings and Loan Association v. Guerra

(1987), 479 U.S. 272, 107 S.Ct. 683, 93 L.F,d2d 613, cited extensively by the Court of Appeals,

13



involved a legislatively enacted statute, whicli differs from the provisions of the O.A.C. at issue

here. Specifically, Califoniia amended its Fair Employment and Housing Act to expressly

require eniployers to give female eznployces an unpaid pregnancy disability leave of up to four

months. The focas of that case was whether Title VII preempted California's statute, which is

wliolly different from the issue at hand: whether Pataskala Oaks' leave policy violates Ohio's

pregnaaicy discrimination law.

Furtheimore, unlike the Johnson and Muyphy cases cited above, which directly stand for

the proposition that terniination of an employee pursuant to the terms of a mateniity leave policy

under which the employee does not qualify for leave due to a length of service requirement does

not violate Ohio law, Woodworth v. Concord Mgt. Ltd. (S.D. Ohio 2000), 164 F.Supp.2d 978,

relied upon by the Fifth District, is clearly distinguishable. In Woodworth, the employer had no

established maternity leave policy. It granted the plaintiff maternity leave, in its sole discretion,

until June 14, 1999. It then tenninated plaintiffs position on June 4, 1999. In support of its

termination, Concord cited its policy that "an employee's position may not be held open during a

leave of absence" as its legitimate, non-discriminatory reason for the termination. Concord also

argued tliat, because the plaintiff was physically capable of working at the time of the

termination, she received "adequate" matcrnity leave prior to her termination. The plaintiff,

bowever, submitted evidence that she was replaced by au employee who had been given longer

leave than she had for non-pregnancy related reasons. The Woodworth decision does not address

whether an employer can adopt a reasonable maternity leave policy with consistently applied

length of service requirements. Therefore, it provides no guidance to the issue in this case.

Likewise, the Court of Appeals' reliance on Frank v. Toledo Hosp. (6th Dist. 1992), 84

Ohio App.3d 610, 617, 617 N.E.2d 774, is misplaced. In Frank, the plaintiff was hired by
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Toledo Hospital, which requires all new employees to undergo a rubella titer test as a

precondition of employment. If the test reveals that the employee's titer falls below a certain

threshold, the new hire is required to receive a rubella vaccination. The plaintiff's test results

mandated a rtiibella vaccine under the hospital's policy. Because the plaintiff was pregnant, she

refused the vaccine and was terminated. She filed suit, claiming that she was disparately treated

on the basis of her pregnancy because she was not offered maternity leave in lieu of termination.

The plaintiff did not submit any evidence of other employees with low titer who, for reasons

otlier than pregnancy could not take the rubella vaccine, and therefore, she did not establish that

her termination was because of her pregnancy. In response to the plaintiff's arguinent that she

should have been offered leave in lieu of termination because she was pregnant, the Court stated:

This argument ainounts to a proposition that any time an employer
wishes to terminate a pregnant employee, it must ofCer her leave in
lieu of termination, even if her pregnancy is not a factor in the
termination. The failure to make leave available to a pregnant
eniployee in lieu of terminating her is not discriminatory, however,
unless it is shown that such employee was terminated because of,
or on the basis of, sex, including pregnancy.

Frank v. Toledo Ilosp., 84 Ohio App.3d at 618. Thus, the Frank case supports Pataskala Oaks'

proposition in the instant case: McFee was not terminated because of her pregnancy but because

she did not qualify for leave under the employer's uniformly applied policy. Pataskala Oaks was

not obligated to offer her leave bcyond that offered to all similarly-situated employees, nor did

its application of its unifoi-mly applied leave policy constitute a termination because of her

pregnancy.

Proposition of Law No. 3. The McDonnell Douglas framework applies to Ohio
pregnancy discrimination claims, thereby requiring evidence of discriminatory intent in
order for an employer to be found liable.

'fhe Fifth District held, without citation to any authority, that McFee's pregnancy

discrimination elaim was not subject to the McDonnell Douglas framework, because MeFee's
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termination constituted direct evidence of sex discrimination. The Fifth District's holding

eonflicts with decisions by the Supreme Court of Ohio, other Oliio Courts of Appeals, federal

courts, and decisions by the OCRC itself, which apply McDonnell Douglas in sirnilar and

analogous factual scenarios under Ohio law. See Allen v. totes/lsotoner Corp. (Aug. 27, 2009),

Slip Opinion No. 2009-Ohio-4231 (citing two eases that apply McDonnell Douglas -- Plumbers

& Steamfitters Joint Apprenticeship Commt. v. Ohio Civ. Rights Comm_ (1981), 66 Ohio St.2d

192, 197-198, 20 0.O.3d 200, 421 N.E.2d 128 and St. Mary's Honor Ctr. v. Hicks (1993), 509

U.S. 502, 506-507, 113 S.Ct. 2742, 125 L.Ed.2d 407 -- where employee was terminated for

taking unauthorized breaks, for lactation purposes); McConaughy v. Boswell Oil Co. (1st Dist.

1998), 126 Ohio App.3d 820, 711 N.E.2d 719 (applying McDonnell Douglas where employee

was terminated after exhausting her I^MLA leave and two days after childbirth); Frantz v.

Beechmont Pet Hosp. (1st Dist. 1996), 117 Ohio App.3d 351, 690 N.E.2d 897 (applying

McDonnell Douglas where employee was teiminated for allegedly failing to eonununicate her

plans for returning from maternity leave); Parker v. Bank One, N.A. (Mar. 30, 2001), 2d Dist.

No. 18573, 2001 Oliio App. LEXIS 1491 (applying McDonnell Douglas where employee's

position was filled before she returned from maternity leave); Frank v. Toledo Hosp. (6th Dist.

1992), 84 Ohio App.3d 610, 615, 617 N.E.2d 774 (applying McDonnell Douglas where pregnant

employee was terminated for refusing a required rubella vaccine); Marvel Consultants, Inc. v.

Ohio Civ. Rights Corrnri. (8th Dist. 1994), 93 Ohio App.3d 838 (applying McDonnell Douglas

where employer did not reinstate employee to her original position followittg her matemity

leave); Priest v. TFH-EB, Inc. (10th Dist. 1998), 127 Ohio App.3d 159, 166, 639 N.E.2d 1265

(applying McDonnell Douglas where terminated pregnant employee alleged a pregnancy

discrimination claim based on her employer's "faihire to accommodate her request to lessen the
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amount of tobacco smoke in her work area"); Woodworth v. Concord Mgt. Ltd (S.D.Ohio 2000),

164 F.Supp.2d 978 (applying McDonnell Douglas where employce was terminated before the

end of her approved matemity leave); Mullet v. Wiayne-Dalton Corp. (N.D.Ohio 2004), 338

F.Supp.2d 806 (applying McDonnell Douglas where employer teiminated pregnant employee

pursuant to unifonnly applied policy to tenninate einployees who did not return to work upon

expiration of a 30-day personal leave of absence); Wahoff v. Aero Tulfillment Servs. Corp.

(2004), 2004 Olsio Civil. Rights Comm. LEXIS 14 (applying McDonnell Douglas where

employee returning fi-om maternity leave was offered an open position, different from the

position she held prior to her maternity leave, pursuant to the e nployer's leave of absence

policy); and Ilavens v. McKeeson. HBOC, Inc. (2002), 2002 Ohio Civil Rights Comm. LEXIS 2

(applying McDonnell Douglas where employer terminated pregnant employee who exceeded the

12 weeks of leave pernlitted by employer's policy).

Rather than apply the well-established McDonnell Douglas test, the Fifth District held

that Pataskala Oaks' failure to provide McFee matemity leave, in violation of the administrative

regulations as interpreted by that Court, constituted per se pregnancy discr'rmination. The effect

of the Fifth District's holding was to impermissibly bestow upon the OCRC the ability to

propose and adopt rules that alter the proof requirements between litigaiits. "Altering proof

requirements is a public policy determined by the General Assembly because the General

Assembly, as opposed to admuzistrative agencies, has the authority and accountability to dictate

public policy." Chambers v. St. Mary's School (1998), 82 Ohio St.3d 563, 568, 697 N.E.2d 198.

The F'iflh District provided no authority for its dramatic departure from well-established

law. This departure does not withstand scratiny. The OCRC simply does not havc the legal

authority to enact a nlandatory leave law through its interpretive regulations and declare that
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violation of these regulations -- which go far beyond the requirements established by the

governing statute -- constitutes per se pregnancy discrimination. Because the decision of the

Fifth District Court of Appeals impennissibly alters the well-established landscape of proof

under Ohio's laws prohibiting discrimination and renders the Adrninistrative Code regulations

interpreting that law invalid, it must be reversed.

III. CONCLUSION

The decision by the Fifth District Court of Appeals, holding that the termination of

McFee's employment was per se pregnancy discrimination, must be reversad for the reasons

discussed in this Merits Brief. Ohio Revised Code Chapter 4112 is an anti-discrimination

statute, not a mandatory leave statute. Under Chapter 4112 and Ohio Administrative Code 4112-

5-05, an Ohio employer may establish a neutral leave of absence policy that requires all

employees to meet a minimum lengtli of seivice requirement to qualify for leave, including

matemity leave. The interpretation that O.A.C. 4112-5-05 mandates maternity leave, regardless

of the employer's policy and its length of service requirements, exceeds the scope of Chapter

4112 and renders the regtilation invalid. Finally, the burden-shifting framework of 1YIcDonnell

Douglas applies to Ohio pregnancy discrimination claims, thereby requiring evidence of

discriminatory intent for an employer to be found liable. Pataskala Oaks respectfiilly requests

the Supreme Court to adopt these Propositions of Law and reverse the decisiou below.
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Licking County, Case No_ O8CAO030 2

Delaney, J-

{¶t} The Ohio Civil Rights Cornmission ("Comrnission") appeals the Fetxuary

11, 2008, judgrrterrt entry of the i_icking Counfy Court of Common reversing the final

order of the Commission in this pregnancy discrirrtinatiori case For the reasons tttat

follow, we reverse the judgrnent of the cornmon pleas court and atfirm the final order of

the Cornrrtission.

{V2} The parties stipulated to the foltowirrg facts=

{%3} Tiffany McFee was hi(ed by Pataskafa Oaks as a Licensed Practical

Nurse on June 9, 2003 At the time of Mcf-ee's hire, and at all retevent times, Pataskala

Oaks had a leave policy that pennitted twelve weeks of leave for those employees with

at least one year of service The leave policy is contained in its ernployee handbook

whlch McFee received upon beginning employment

{f,4} ^b,,)ut eight mor^lhs later, on January 26 , ?004, McFee provided Pataskala

Oaks with a physician's note, which stated that she was medically unable to work due to

pregnancy-related swelling. the physiciar+'s note stated that McFee could return to

work six weeks following her delivery. Ms. McFee gave birth a few days later, on

February 1, 2004_'

(¶5) Pataskala Oaks terminated her three days after the hirth of her child, on

February 4, 2004 McFee was tenninated because she did not qualify for leave under

ttie leave policy, as at the time of her request for leave, McFee had beeri ernpfoyed for

less than one year.

t Assurnmg a normal gestation penod of 38 40 weeks, McPce uas 5-7 weeks pregnant ai the tuoe stie began

ernployinertt with I'ataskala Oak_
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{116} MCFee was abte to return io work on ililarch -i;j, i2iiU4, six weeics aner

giving birttl. Pastakala Oaks' ©irector of Nursing contacted McFee on February 25,

2004, and feft a telephone message irlforrning McFee a ful!-tirne day shift position at

Palaskala Oaks was available arid instructed McFee to contact her if interested_ McFee

never returned the cafL At all times after February 25, 2004. Pataskala Oaks woufd

have rehired McFee; ttowever, McFee never contacted Pataskata Oaks_

[¶7} Atthougtt McFee applied for several jobs after March 15, 2004, she was

unsuccessful in obtaining emptoyrnerrt until November 19, 2004 On that day, McFee

was hired as a ticerlsed practical nurse at Adarn's Lane Care Center, where she

continues to be ernpfoved.

STAILMLNT OF THE CASE

{1[8} McFee filed a ctlarge affidavit with the Ohio Civil Rights Cornmission on

Marcfr "', 21001, alleging that she had been unlawfully terrninated due tc, her preqnancy-

After ihe Cornmission received the charge, it investigated the case, and foun(I it

probable that Pataskala Oaks violated R.C 4112 After conciliation efforts faited, the

Commission issued Administrative Comptaint No. 9816

{%9} All relevant facts were stipulated and submitted to an Administrative Law

Judge ("ALJ"). On December 19, 2006, the ALJ recommended that the Commission

dismiss the compfainL The Ohio Attorney's General Office fited Objections to this

recommendation, arguing the ALJ's analysis was legally flawed

{110} Oral argument was hefd on February 1, 2007. Subsequentty, tfie

Commission rejected the ALJ's recommendation arrd issued a final order on March 1,

2007 The Commission hefd that the ierminalion of McFee's empfoyrnent was due

Merit Brief of Appellant
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simply to her need tor matemity leave, and that thrs vioiaied -;nio's iaws against

pre.gnancy discrimination

{f]11} Pataskala Oaks filed a Petition for Judicia! Review with the Lickirig County

Court of Commorr Pleas on April 2, 2007. After hrietiriq, the lower court issued a

judgment entry on February 11, 2008, reversing the Commission_ The Commission

61ed a timely no6ce of appeal with this Court on March 70, 2008

{¶12} Thc Commission raises two Assignments of Error=

{¶13) `I. THE COtJRT OF COMMON PI EAS LRRFD IN HOLDING TNAT THE

TERMINATION OF A PREGNANT EMPLOYEE SOLELY DUE TO HER NEED FOR

MATERNITY LEAVF IS NOT A TERMINATION "BFCAUSE OF PREGNANCY_"

(.1UDGMENT ENTRY, P. 5-8, ATTACHMENT 1 OF APPENDIX).

f1114} "1!_ THE COURT Of= COMMON PLEAS ERRED WHEN IT APi'IJFD TNF

MCD.,NNELI_ DOUGLAS PRIMA FA(:!F g rRDFt^,r_SfIfr= ! INr ANALYSIS IN A C.A>E

INVOLVING AN EMPLOYER'S FAILURE TO SAt ISFY ITS AFFIRMATtVE DUIY 10

PROVIDE MATERNITY LEAVE FOR A REASONABLE PFRIOD OF TIME.

(JUDGMENT ENLRY, P. 3-5, ATTACfiMENT 1 OF APPENDIX).

(¶15) In addressing and analyz_ing these assignrnents of errors, we must first set

forih our standard of review_ As the parties have stipulated to the facts, there was no

conflicting evidence before the Commission requinng resolution. Rather, the issue

before the Cornmission involved the interTlretation and application of law to the

eviderice. Ori the question of whether an agency's order was in accordance wittt law,

an appellate court's review is ptenary _ Leslie v Ohio Dept. of Developrnent, 171 Otiio

App.3d 55, 869 N_E_2d 687, 2007-Ohio-1170, citing Urtiversity llospital v State

Merit Brief of Appellant
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Fmpfoyrnerrl i-Zelations Board (1992), 63 Ohio St.3d 339, 78i iv-L.2d 835; i-kav;(;, ;rrc.

v_ Ohio 0epL of Job and Farnily Services, 10th Dist No. 08AP 144, 2908-Ohio6223,

^17

(¶16) We wilf simultaneously address the legal argtunents presented by the

Commission in bottt assignments of error_

{fj17} It is the position of the Commission that under Ohio law an employer must

provide reasonable maternity leave regardless of its leave policy_ Palaskala Oaks

corttends Ohio law allows an employer to place a length of service requirerneril on leave

time provided to pregnant employees, as long as thal length of service requirement is

everi},v applied_ The trial courl agreed with ihe position of Pataskala Oaks and reversed

the Commission_

{¶1Fi} In ttleir briefs to this Court, the parties agree the resolution of this issue

dep^,nds upon the applicatior; and iriterpretation of Ohio R.C 4112_02 and ihe

implernen6rig regulations set forth in Ohio Adm. Code 4112-5-05 regarding pregnancy

discrimination.

{1119} R.C_ 4112.02 provides, in pertinent part

f¶20} "lt shatt be an unlawful discrimirlatory practice:

{121} "(A) For any employer, hecause of ttie race, color, religion, sex, national

origin, handicap, age, or ancestry of any person, to discharge without just cause, to

refuse to hire, or otherwise to discriminate against that person with respect to hire,

tenure, terms, conditions, or privileges or employment, or any matter directty or

indirectly related to emptoyment"

Mcrit Brief of Appellant
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{1J22} P.C. 4112_U1 provldes, iri reievent part:

{Jj23} '"(B) 1=or ttre purposes of divisions (A) to (F) of section 4112.02 of the

Revised Code, the terms 'because of sex' or ori the basis of sex' include, but are not

limited to, because of or orl the basis of pregnancy, any iilrtess arising out of and

occurring during the course of pregnancy, childbirth, or related rnedical conditions.

Women affected by pregnancy, childbirth, or related rrledical conditions shall be treated

ttle same for all employment-related purposes, including receipt of benefits under fringe

benefit programs, as other persons not so affected but similar in ttieir abitity or inability

to work, ` * *."

{1124} Ohio R_C_ 4192_08 also requires that P.C. Chapter 4112 "shall he

construed liberally for the accomplishment of its purpose, and any law inconsistent with

any provision of ttiis chapter stlall riot apply." See also, P.C. 1.11 ("Rernedial laws and

Ali proCceunder ttT-'{;; shall Je Irberally ;^netrr^nri in ratrler (n prrJ[nr7te their objeCt

arld assist the parties in obtaining justice_")

{¶25} The parties stipulated that Pataskala Oaks is an "ernployer" as defined by

P.C. 4112.01(A)(2) and thus subject to R.C Chapter 4112.

{1126} The administrative regulations cartying out the prohibition against

discrimfnatiori in Ohio are set forth in Ohio Adrn_ Code Chapter 4112-5. The

administrative regulations apply to sex and disability discrimination.

{¶27} Ohio Adrn_ Code 4112-5-01 provides-

{V28} "The purpose of the following rules and regutations un discrimination is to

assure conipliance with ttre provisions of Chapter 4112 of the Revised Code. These

rules express ttie Ohio civil rights comrnission's irilerpretation of language iri Chapter

Mcrit Brief of Appcllant
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4172 of the Revised Code and indicate tactors which the eomrnission wiif consider in

determining whether or not therc has been a viofation of the law Such rules apply to

every action which falls within the c.overage of Chapter 41 12 of the Revised Code, and

are not intended to either expand or contract the coverage of the Chapter 4 112 of the

Revised Code_"

{¶29} In rt-:gards to sex discrimination, Ohio Adm_ Code 4112-5-05 states, in

pertinent part

{1130} "(G) Pregnancy and childbfrth_

{¶31} "(1) A written or unwritten employment policy or practice which exciudes

frnrri err>,nloyment applicants or employee because of pregnancy fs a prima facie

violation of ihe prohibitions against sex discrimination contained in Chapter 4112 of the

Revised Code_

{j 3L1 - (2) Where teilillnatlon of emptoymerll Of `rn r`_.,rnf)Inyn(. N410 ic f(91YIpor:]rity

disabled due to pregnancy or a related medical condition is caused by arr ernploymertt

policy tinder which insufficient or no maternity leave is available, such termination shall

constitute uniawful sex discrimination.

{¶33} `(3) Written and uriwritten employment potic,ies irlvotving cornmencernent

arld duration of maternity leave shall be so construed as to provide for individual

capaci6es and the medical status of the women invoived.

{¶34} "(4) Employrrtent policies involving accrual of senionty and all other

benefits and privileges of employment, including cornpany-sponsored sickness and

accident insurance plans, shall he applied to disability due to pregnancy and c.hildbirth

Merit Brief of Appellant
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on the same term s and conditions as they are appiieti to other lernporary feaves oi

absenc.es of tbe sarne classification under such employment poticie s_

{1135} "(5) Women shall not be penafized in their conditions of employment

because they require time away frotn work on account of chiidbearing_ When, under ttte

emf>loyer's leave policy the temale ernployee wordd qualify for feave, fhen childbearing

rnust be considered by the employer to be a justification for leave of absence for female

employees for a reasonable period of time. For exampte, if the femaie meets the

equally applied minimurn length of service requirements for leave time, stie must be

granted a reasonable leave on account of chitdbearirrg_ Conditions applicable to her

leave (other than its len(ith} and to her return to employment shall be in accordance with

'she employer's leave policy

{¶36} `(6) Notwithstanding paragraphs (G)(1) to (G)(5) of this rule, ff the

erlilaoyer t-taS no leave tY;11Cy, ch7fdbear Ing, ^.lu,s>t be fX)nslder"d by the nrelplOvr,r fo be ^:a

;!uslification for leave of absence for a fernale employee for a reasonable period of time.

Following childbirth. and upon signifying her intent to return within a reasonable tirne,

such female emp(oyee shall be reinstated to her original position or to a position of like

status and pay, wlthout loss of service credits_"

(1137} We note R_C 4132.02 is similar to the federat Pregnancy Discrimination

Act ("PDA") provisions of Title VII of the Civil Rights Act of 1964, 42 U.S_C. § 2000 et

seq_, and the Ohio Supreme Cowt has held that federal case law interpreting Title Vit is

generaliy applicable to cases involving alleged viotalions of fTC Chapter 4112.

Plurnbers & Steamfitters Jornf Apprenticeship Cornrnt. V Ohio Civil f?ights Conun.

(9981), 66 Ohio St_2d 192, 196, 421 N_E2d 128_ The purpose of Title Vil is "to achieve

Merit Brief of Appellant
Pataskala Oaks Appx. p.l I



Eicking County, Case No- O8CA0030 9

equality of employment opportunities ana remove barriers ihai iiave operdied in ihc

past to favor an identifiable group of __employees over other ernployees_" Griggs v.

Dijke Power Co_, (1971) 401 U.S. 424, 429-430, 91 S.Ct_ 849, 852-853, 28 L_Ed_2d 158

(the disparate impact of facially neutral employment policies "cannot be maintained if

they operate to 'freeze' the status (Iuo of prior discriminatory employment praclices")_

(138) In Califorrtia Federal Savings and Loan Assoc. v Guerra, (1987) 479 U.S.

272, 285, 107 S.Ct 683, 93 LEd.2d 613 (1987) the U.S_ Supreme Court noted that

"Congress intended the PDA to be 'a floor beneath which pregnancy disability benefits

may not drop - not a ceilirtg above which they may not rise."' In Guerra, the high Court

artalvLed a California statute that required ernployers to provide ferrtale employees

unpaid pregnancy disability leave of up to four months. The state agency authorized to

interpret the statute, the Fair Ernpoyment and Housing Commission, construed the

^ tr r^,;.e (`-^ ,rua^. . esnployû^ ,_rc. t._.n .^t,.rn^nrsta't.ie «.eq,.,,^ ,t.Jif,, ^,tate an employee ren,ming, frorrt such

pregnancy leave to the job she previously held, unless it is no longer available due to

business necessity In the iatter case, the employer rrtust make a reasonable, good

faith effort to place the employee in a substantialty similarjob.

(1139) A Califomia employer and trade associations sought a declaration that the

statute was inconsistent with and was pre-empted by Title Vil_ The District Cour1

agreecf, finding that "California state law and policies of interpretation artd enforcement

.__ which require preferential treatment of fernale employees disabled by pregnancy,

chifdbitth, or refated medical conditions are pre-ernpted by Tille Vlt and are nu(t, void,

invalid and inoperative urider ttie Supremacy Clause of ttte United States Constitution_"

M crit 13rief ot Appellant
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Calrtornra Federal Sav. And Loan Assh v. Guerra, 1984 Wt_ ^943, 34 Irair

Fmp!_Prac.Cas (9NA) 562, 33 Frnpi Prac. Dec_ P 34, 2211 (C.D_Cai. Mar 21, 1984).

{¶40} Ttie United States Court of Appeals for the Ninth Circuit reversed.

California Federal Sav_ And Loan Ass'rr v. Guerra, 758 F_2d 390 (9th Cir_1985). It held

that "the dislrict court`s conclusion that [the Iaw) discrtminates against men orl the basis

of pregnancy defies common sense, misinlerprets case law, and itouts I itte VII and the

PDA_" ld. at 393 (footnote omitte(l). l Fie Court of Appeals found that the PDA does not

"demand ttlat state law be blind to pregnancy's existence." Id_ at 395. Because it found

that the Califomia statute furthers the goat of equal employment opportunity for wornen,

it concluded: "Title Vfl does not preempt a state law that guarantees pregnant women a

certain number of pregnancy disability leave days, because this is neither inconsistent

vvith nor unlawful under i itte Vil." !d.

fih'i TIlr= t_I,C CLlf;rfnrpn ,f(rCtiCB Marshall dE.-'tlyered ttle ^,OUrt's

opinion and noted that the California law prorrtotes equat errrployment opportunity by

ensuring lhat women will not lose their}obs on account of pregnancy disabiiity_ Guerra,

at 288 (footnote ornitted). The law `does not compel Catifornia employers to treat

pregnant workers better than other disabled employees; it merely establishes benefits

ttrat employers rrlust, at a minirnurn, provide to pregnant workers_ Employers are free to

give comparable benefits to ottter disabled employees, thereby treating "women

affected by pregnancy" no better than "other persons not so affected but similar in their

ability or inability to work." Id. at 289.

(¶42} Importantly, ihe U.S. Supr'errre Court also stated: "The statute is narrowly

drawn to cover only the period of actual physical disability on account of pregnancy,

M erit Brier of A ppe I lant
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childbirth, or related medical conditions_ Accordingiy, unlike ihe proiective iabor

legislation pmvatent earlier in this century. (footnote omittedj [the statute) does not

reflect archaic or stereotypical notions about pregnancy and the abilities of pregnant

workers A statute based upor] such stereotypical assurnptions would, of course, be

inconsistent witt] Title VII's goal of equal ernployrnent oppor#unity" IcL at 290 (citations

omitted)(emphasis in the originaq_

{IJ43} Justice Stevens wrote in his corlcurrirlg opiniou_ "Irr Steelworkers v.

tNeber, 443 U_S_ 193, 99 S.CL 2721, 61 LE2d 480 (1979), the Couri rejected the

argument that Title VII prohibits all preferential treatment of the disadvantaged classes

that the statute was enacted to prolect_ The plain words of T itle VII, which woufd have

!ed to a contrary result, were read in the context of the statute's enactrnent and its

purpose (footnote omitted) In this case as well, the tarrguage of the Act seems to

f7iai rU+^.^aac.. trcatiln ,t ernr7. ^oy.. the ca.71^^ A as ntr^ employees. I cannot,pr8^fiat,n^..nc , :^.r .nOt,

however, ignore the fact ihe PDA is a definitional section of Title VI1's prohibition against

gender-based discrimination. Had Weber interpreteci Title VII to draw a distinction

between discrirnina5on against members of the protected class and special preference

in favor of inembers of that class, I do not accept the proposition that the PDA requires

absolute rreutraifty. ''' This is riot to say, however, that all preferential treatment of

pregnancy is automatically beyond tfre scope of the PDA (footnote omitted). Rather, as

with other parts of Title VII, preferential treatment of the disadvantaged class is only

permissible so long as it is consistent with "accomplish[ing] the goal ttlat Congress

designed Title Vil to actlieve" Id at 294 (emphasis in originat)

Merit Brief of Appellanr
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{¶44} In order to accomplish the goal oi the PDA to protect a woman's right to

hoth work and have a farnily, the Corrrmission contentis (3hio has adopted a"very

sensible approach" -- maternity leave must be provided for a"reasonable period to hrne"

as set forth in Ohio Adrn Gode 4112-5-05(G). Specifically, the Commission reties upon

provision (G)(2), stated above, in conctuding Pataskala Oaks committed unlawful sex

discrirrtination because it temiinated Mc:Fee when no maternity leave was available

within the first year of errtployment_

{¶45} Pataskala Oaks, on the other hand, contends ihat provision (G)(5) permits

it to terminate McFee because she did rtot quatify for leave under its leave poticy.

Pataskala Oaks argues the Comrnission's reliance upon provision (G)(2) is misplaced

because it had a leave policy that was faciatty rieutral as it draws no distinction between

pregnant and non pregnant ernployees. Pataskala Oaks argues had MeFee sought

ii.ave for a reasOn .^.t4ler t1:a71 preC)n3n(;y She stili wotil(l have bnnn terrninated

f1f46} We begin our anatysis of the parties' positions by making the foftowing

observations: first, it is undisputed that no rrlaternity leave was available to McFee irt her

first year of employment at Pataskala Oaks; second, McFee was temporarily disabled

due to pregnancy and chitdbirth; and third, Pataskata Oaks did not consider childbearing

a justification for leave of absence within McFee's first year of empioyment.

{¶47} Al this juncture we are mindful of the longstanding accepted principat that

a reviewirtg court must give deference to an administrative agency's interpretation of its

own rules arid regutations where such interpretation is reasonable artd consistent with

ihe plain language of the statute and rute. HCMC, lrrc. v. Ohio Uept. of Job and Farruly

Services, supra at 124; Ohio Consrrrners' Counsel v. Pcrb. tJtil. Corrrrn., 111 Ohio St3d

Merit Brief of Appellant
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3tf4, 856 iV.Ezd 940, 2006Oilio5873_ And, as noted c.arht:r, tt-tc: Co:nmi ssir,i-,

promulgated Ohio Adrn Code 41 12-5 to "express the Ohfo civil rights commissiori's

irlterpretation of Ianguage in Chapter 4112 of the Revised Code and (tol indicate fac:tors

which the commission will const(Jer in determining whether or not there has been a

violation of the law." Ohio Adtn. Code 4112-5-01 -

{¶48} Upon review, this Court finds the fanguage set forth in Ohio Adrn. Code

4112-5-05((3) is unambiguous; therefore we apply the plain and ordinary ineaning to the

words as written The only provision in Ohio Adrn_ Code 4112-5-05(G) that specifically

applies to termination of employment is provision (G)(2)- It explicitly provides that

ternlination of an empfoyee disabled due to pregnancy is prohibited if the employer

provides no maternity leave or insufficient maternity under its ernployrnent policy. In this

case, it is undisputed that Pataskala Oaks had no materriity leave available to McFee at

the time cf her pregnanr,:y disabi!ity, rhrrefore, the Commission is correct in relying on

provision (G)(2).

{7149} Pataskala Oaks does not address provision (G)(2). Rather, it clairns lhat

provision (G)(5) which pertains to a wornan's "conditions of employment" permits it to

ternlinate McFee because she did rlot qualify for teave.2 We disagree. As an initial

matter, we find the common usage of "Yermination" ordinariiy is not associated with a

"condition" of employment. Rather, it signifies the end of employtrlent, not the

continuation of it to which any "cortditions" would apply. Secondly, nowhere in provision

2 Pataskala Oaks also contcnds that a rulwg by a bem iag examiner in Johnsnn v lF'¢tlan.r Afomr l.mes, brc_ (Oct_ 3,

)601), Ohio Civil Riglits Comm_ t,FXIS 10, authorizr.d a similar leave policy and specifically endorses mininiurn

lenoth of service requirements. As this Court's review is plenary, we ace noi boand by tlte hearing examiuer's nrlirrg

on quesiions of taw_ See, Ohio Con.surners' Counsel v Puh7ic UliGTZes Comnt., 1 1 I Oluo St-3d 384, 856 N-E2d

940, 1006 -Ohio-940, at 142-03. t'ataskala Oaks reliance on Ytroino v bv'1 Orientafion Resources, Inc-, 137 P-3d

987 (7th Cir. 1997) also is tnisplace. In that case, the court did not addtess aoy state laws siuular to Otuo's or a

state's ability to offer broader protections than ttre PDA_
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Pataskala Oaks Appx. p.16



Licking County, Case No. 08CA0030 14

(G)(5) is tennination authorized if an empioyee does riot rrieet a terigth of service

requiremenL Rather, it expressly provides "(tAl]omen shaL not he penatized in their

conditiorts of employment because lhey require time away from work on account of

chitdbearing_" Not surprisingly, Pataskafa Oaks does not address this tirst sentence in

provision (G)(5). Obviously one of the greatest penalties in the employment reiationship

is termination_

{¶50} We also find the Commission's interpretation is consistent with goals of

the PDA and R.C_ 4912_02 by promoting equal employment opportunity by ensuring ttrat

women will nol lose their jobs on account of pregrranc.y disability. It ensures a female

employee is not put in a position of choosing between her job and the contiriuation of

her pregnancy, a ditemrna which would never a face a male employee in the first year of

employment at Pataskala Oaks. Both sexes are errtitted to have a family without losing

their jobs , to hold OtherYYEse would lie to cnrprilelelv ignore the plaln 12nOOUag0 Of Oh10

Adm_ Code 4112-5-05(G)(2).

{^51} Other Ofiio court decisions suppor# this same anatysis_ See, Asad v_

€;ontinental Alrlines, Inc., 328 F_Supp.2d 772 (N_D_ Ohio, 2004) ("The purpose of Title

VII, including the PDA, is 'to achieve equatity of employment opportunities and remove

barriers that have operated in the past to favor an identifiable group of _.. employees

over other ernployees.' Guerra, 479 U.S- at 288, 107 S_Ct_ 683 (citations omitted)_ As

demonstrated by its legislative history, the PDA was enacted to "guarantee women the

basic dght to paiticipate fuity and equally in the workforce, without denying thern the

fundamentat right to full participatiorr in family life." !d. at 289, 107 S_Ct. 683; Johnson

Controls, 499 U.S. at 204, 191 S_Ct. 1196 (explaining ttiat "fwjomen as capable of doing
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their jobs as their mafe counterparls rnay noi be iorced io choose uelweeri haviny a

child and having a job"). With the PDA, Congress made evident that it was protecting

the decisional autonomy of women to become pregnant arid to work while pregnant.

Johnson Controts, 499 U-S_ at 205-207, 1 l1 S-Ct. 1196 . Because the PDA is

specifically designed to provide reiief to working women and to end discrimination

against pregnant workers, it does not preclude preferential treatment of pregnarit

workers. Guerra, at 285-86, 107 S.CI. 683; Harness v Hartz Mountain Corp_, 877 F.2d

1307, 1310 (6th Cir.1989)".)

{¶52} See also, LNoodt-vorttr v. Concord Management Limited (2000), 164

F Supp2d 978 fSD. Ohio) ('The Ohio Administrative Code plainiy Fndicates that new

mothers 'must be granted a reasonable leave on account of childbearing.' Ohio Admin_

Code § 4112-5-05(G)(5) * ' ' Denial of maternity leave mandated by the Ohio

Adirriin7stratve Code . in <;ft°,'L 3erminaling the cmployee because of her

pregnancy_"'(citation ornilted); Frank v_ Toledo i-losp. (1992), 84 Ohio App. 3d 6 10, 617,

617 N.E.2d 774 ("The purpose of Ohio Adm. Code 4112-5-05(G)(2) and (6) is clearly to

provide substantial equality of employinent opportunity by prohibiting an employer trom

terminating a femafe worker because of pregnancy without offering her a leave of

absence, even if not (lisability leave is available generalfy to empioyees.").

(153) In this case, Pataskala Oaks does nol derty that McFee requested

matemily leave, and that it terminated McFee without providing her maternity leave for a

reasonable period of time. Pursuant to Ohio Adm. Code 4112-05-05(G)(2) such

termination "shall constitute unlawful sex dfsc,rimination"_ We agree with the

Conunission that rnotive is irrelevant in l(ght of Ohio's requirernent for rnaternity leave

Mcrit Brief of Appellant
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for a"reasonabte period of Cime"_ T herefore, direct evidence of pregnancy

discrirrtination has been presented by McFee and her claim is not subject to ihe now

familiar burden-shifting framework established in Mc.Donnel! Dooglas Corp_ v_ Green

(1973), 411 U_S_ 792, 93 SCt 1817, 36 LFd_2d 668 and revisited iri Texas Dept of

Commtmity Affairs v_ f3urdine (1981), 450 t1_S_ 248, 101 S.Ct_ 1089, 67 L.Ed_2d 207

which apply in cases where claims are rtot premised ori direct evidence of

discriminatfon_

{¶54} Consistent with the weight of authority, we firid the Commission

iriterpreted and applied the relevant statutes in a lawful and proper way and its final

or(ier should therefore he affirmed.

{¶55} The Cornmission's first and second assignments of error are sustained.

By: Delaney, ,L

Ho`fmar;. P..'.

t armer, J_ concur.

__
HON. PATRICIA A. DEI_ANEY

HQN. WILLIAM R. HUk-f-M

HON. SHEf^ G. FARMER
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f NATURE Of 7^HE PROCEED11vGS

This matler is before the (:outt on an appeal of a final aid:.r oftlte (7hro Civil Rights

('onn)ission issued March t, 2007_ This appcal was talcen pursuanl to R C. =11 1^ 06

11 1'A C TS

iiffauy McFee was euiployed by appellant Rgtmtni, Jnne 9. 200; On Januaiy 6,

2001, A9cPee ptovtded appcllant widt a physician s note that .,aed slnr "as nte.dtcally urtahie

to w,>rk due to a pre^nancy-related condition, aud ;Ite tcquested IeaGe ,app.alant iired

tVlchee on February 4, 2004 accoxiut, to its tuedreal leave policy, which requued that an

employec be en)ploved fot at leasi one ycar before becooiing eligibie for leave tinie

Ms McFee f)led a Ctarge of1)isc.n.uinaGon wiili the 01uo Civil I:i<^hu C'ounniisstori

The Catnnnission tssued a comp(aint, and ehe case s+-as ;nbinitted to ant adininimt atit c la",

jndge On 1)eceniber 19, 2001 ihe adnunstrativc law ]udge re;:oiuniended that the

Comtnrssion disniiss the complaint. l 'he Ohio 'Attontcy Cieneral's Officr, ii(rd objections to

tlte tecoru)nendation, and ortti ar;untents n:crc held belore the Contnirs:ion on Februarv I,

?007 1 he Commtssion icsucd its [inal ordcr in facor of %s Mcl-ec on March I, =t)0%
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IIL STAND.ARI)OFREVIEW

°The findinys of the comnnssiou as to the Eacts.shall be conclusive ifsuppoited by

^ mliabie, hrobattve, and subsianttal etadence ou the tccord <utd soc13 acfdiliotial ccid,,ace as ILt:

caur has admitted considered as a rvhoie " R C4112 06(E) Pbu,^b C i Jets c er,Stear,tJ onnr

apprenliccs/tip Cosnrrre ^•. Ohio Gl- RtohGS C_.'nrrum_ (! 9o i), (i6 O6to Sl ^,d I rJl_ "In ihe

absertce of a le-vallysignitxcaur reason for discrediling a detenninauon oItiic Oluo Civil

Riohts Commission, a common pleas court inust eive due defetence to thc c.omnussion's

rasoludon oCevidcntiary confltcU.° t_7ei^eletnd C:^vr1.1e,vtce Conr7t rMo Civii Kivhts

('nnt`rz (1991), QOhio SL3d 62. 6)_ On the queshon of whehe; an av;enc4's order "as in

acz.ordance math ia^, a comr's r::view is plc.uary /eshe r Ohio Dept oj 0el (200,'), 171

Ohio App. 3d 55, 68

IV_ CoNCLUSIONs oP Lr^w

Appe(iant submits two assignments oY enot-

TIfE OHIO CIIlIL RIGFIT S CONIMISSION FINAf. ()RDEI2 IS NOT
Si1PPORTE.D BY R.ELAIBLE, PROBATIVE, OR SUB STAN"I'IAL FOIDLNC'E
SINCG fHE OH1O (IVIt. RIGHTS COMMISSIOiV 1)Il) NOT APPLtIHF
('ORK6CT L.I:f;AL ANALYSIS-

iL I'f1G OHIO C1VIL RIG1i7:S COMMISSION ECN.AL ORDER IS NOT
St1PPOR"17iB I3Y RSL7.ISL.E, PROI)ATIVt?, Ok SUBSTANTIAL 1:VIDENCE
SLNCE.IT IS C,'ONTRARY 11)'11iF.OHIO CIViLRIGIiTS COMMlSS10V'S
OWN RULES

The facts in thts case are ttot in dttipule. Tlre laarlics aLneed t" joint slipulalrons of fnct which

+-mre sabtniued to Ihc adtninisirative Iam judg,e. Appellam's assi;nntent s of euoi address

qaesliotu of law
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I

,1ssigrrmerr( of[mor I

RC 4112.02 states-

h sJrall be an unlawful discrintinatory ptacifce

(A) i-br any employer, because of 11Ee raar, coior, rehoirnu, .Se\, national oriein,

disability, age, or ance,iEy ofanypeiso., to ds;chatge rv;thout just canse, to

refuse to hire, oi ofltciwise to diserimiiiate against drat persou with respeci to

htre, tenure, tetans, coudittorrs, o3 ptiviteges of errmploynieut, many uaattar

directly or indirecdy related to enrploytnent.

Discrmtination ou the basis of sex iucludes discriminatinn "on the ba;is of pregriancy, any

i llness at ising oot of and occm t ittg dtu ing the cotuse of a prcgnancy, childbi tdh, or related

medical conditioi3s " R.C_ 111101(H) _

I o establ^sh a pt itrta laae case oFpre^iianc<dtscnmma[3on under R C 't I 12.0', a

plauitiff ntua cteznonstrate (1) that she was prcmrant, (2) that shu: ws discharned_ and (;) thst

a nouprt,nant employee siinilrrir abililyorrnabihty to work was treaterl d3ffeicrnly

Holluwsivorrh v"7rme 6Vcrrrer (;ab1e (?004), IS7 Ohio App 3d -)19, ^49 Once a plaintiff

establishes fler prima tacEe case, the burden shifts to [ttc defendant to aticulate a le,tirmate,

unndiscritniuatory reason for the discltarge_ /e Ouce a leyitmiate, nondiscrintinatory tcasot

is ptoffered, ihe bnrden slufts back to Ilhe platattffto denronstrate that the tcasot for discl

tkas a pretext fot tilaw-fiil discrininauon_ 1d at )i0.

t

Accotrlin g to the paaim' ioiul stipu(ations, appeliaut had a poiicy that prowded an

emplovee was not enlitled to leave untd the eniployee had becn eroployed for at lcast one

yeat (toint Stipalalirnes 15) This policy rvas applicd consistently to all eiuployees !d

appcllant's policy "as to terniiuate an euiploycc npon a re<lue:;t foi Icavc if lhat employee

had uet becn emplowd foi a year_ /d at 116 fcls b9cFec •.vas tenninated (recause she did no1
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qunlify (or feave :,s she had only bccri entployed by appeliant for erght nronUis /d al 1[114, 10-

tvls. McFec aiied lo make a priura fcrcre case for discnnnnation bascd upon Irer

pree+tancy Evcn had she nrade a pruna fncre sho^1 ino. it itas bcen stipulated that appellant

dischar'ed tvlcFe,^ accordrug to tlre leave polrcy-a poLc^ uqudr was al>phad r.onsrstcntly to

a1i entployee,. Thrs is a le;itintate, nondisa iminatory f;round fot drschar ye, and ihere vve.re

rto alleganons that adherence to the polrcy :cas a Ixelext for discriniuatron.

The. Conaniission did not 6od for IvleFee based upon this <utaiysrs, bowever hr fact,

the Commission did not address the tequiremetvs of a discrinunation clarm roicfct R.(-:

91 1"t 0?(A) Inslead, tfte (:ontnussion decided that accordtng !o R C-1 I t? 01(B), McF; c«os

cnntled to l"ve (or preonancy despte appetlant's leave policy

R C 4I 1201{S) provides.

For the purposes of dirrsioi,s (A) to (F ) of section 11 1202 of the Kcvised

Code, tlte terms "bc:cause of sex" and "mi the basis oi sex" include, but are not

tirnited to, because ofor on the basis of prcDnancy, any illness arising out of

and occurringdurnig the course of a prcDmnev, chrldbu ih, or rWated rrnedical

conditions. Wolncn atfected by pregntancy, childbirtlt, or rc:laied medical

condttfons shall be treated thc same fot all employmenl-related puiposes,

tncluding receipt of benefits undcrhinge benetit progrants, as othet persons

not so af(e.cted but sinrilar in Iheu ability or inabiiity to worlc, and uothrng in

divtsion (fl) of sectian 4 1 1 1 17 of the Revised Code sball bc intepreted to

pernut oiltetu-ise-

acroidinT to the stalUte, preqnani enaployeee nnHst be neated [he san)s ;in rr.tployee; wlro sne

not pte^nnut iu tlteir abrht}ot in<'tbihtv to worlc

7hc Commisston dctennrned 16at Nls fvlcl-ee was uot ttcated tlte same as cn+ployees

Iwho ncrc not prey,nani suice appellaiv pi^ovided up to rwclvc weeks otIeave hi.e (ooother

employees Thc: eniployecs to "lhom the Cnntntission t.a.s contpatfny A.1c1=ce, howevet, Werc

ernpfoyees who had been cutp9oyed by appeftant forat ieast a yE:ar- "1'Ita_se enrployees were
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ptovided up to twe}ec wec(<s ouleave 6nte Cor tnedical coitdi3ions r^^chu'k^r^ pieonarre^=. -lhe

corect contparison is to an employce udto had not been eniployed at least a year_ Such an

employMe_ sintilar in inabilily to wod<, wot.ld not be entHled to Icavc for pre^,'nancy or auy

ntedical disability Despite the Connntssion's contetdion, tll emltloyec_ wcre treated tiae

saane underappellani's leave policy No employee was entitled to leave :or aiiy conclition ±or

the fitst ycar ot eniploynterrt

Fmtlter, as the title ofR.C 41 12 01- Deruitions -and the fltsi seutcnce of R.C_

41 12C)1(H) iitdicate, discuurination on Ihe basis ofsex, fot "`the ftarposes ofdivistons (A) to

(F) of scetion 11 12 02," iuctudes pregnancy and (ueynancytelatcd conditions RC'

? 1 1' h(B) requiies drat prc ^nant eiaaployees he treated that same as otSier eniployacs of

stmilar uiability !' does i3ot telievc a claiwaut of tLie requirentent to es[ahlisli a p.,nru j&ae

case of prr.Dwnck- disenn'unation

Ihe COunussiou incorzccUy applied tii e staiute, and taiieci to app!}- the proper analysis

Cor a di scriiuination claim undei R C 4I 120?(:1) thc Ihird elemeat of whiclr that an

entployee siunlai ttt abiiity or inahility to wotk waslreated differently-conld not be sa[islied

io this case

Ilte Court finds appellant's first assrgumcnt oCcrtnr to be +vell taken

.4ssioument aJEnor 1/. f

^ ttc Commt^sion ; ; mteiptetatiou of R C=11 1?01{13) would inaiidate prelctentral

ueatmeti to ptcDnant ernployees ovct simiiarly dtsabled enal3loye:, i,itlnn !he fitsi year )(

euthloyment tmdcr appellant's teave policy. The Conuntssion aryuer, ou appeal tltat OA (

41 1?-5-0.5 iequnes this rzsult despite not havinldtscusscd oi ciled dtrs Irrovision in its final

otder. Tlle Comniisston cotl ecUy atgues that O AC § 4112-Y05 tequites entploycrs to
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considerpreonancyatustificahonforleaveofabseoce O.A.C§4112 ytJ>((j)(I) Hosvever,

the Comntission is inconcc! in its asserttons that leave is rcquired regardless of appellaut's

leave policy or that appcllaN did not have a Wave policy.

To;ryrpo:ttbecontention that appellant.vas ic(uircd toprovide!Viclee with leave

tinte because appellanl did not have a ( eave Itoticy, tlre Cnntntission cites O A( j 41 1?->-

03i13)(6) Tiris- secuon states, "NotU^thstanding para;n-aphs (G)(1) to (G)(S) of this ruk^ ifthe

employet Ins no leave policy, chddbearirig trtust be cortsideted by tlte etrtployer to be a

lustificalion for leavc of absence Eor a fenale eniployee for a reasonabte penod of nme " The

Conmtission arlues that since employees vvete not entitled to leave evithin the tirst vcar of

eiuployiuent, appellant did not have a leave po(rcy tor those empfoyces T'tre Cotwnispol

crtes no autiionty for tlus contention tVhat iheConrmission is assertiog is thai accortlins to

appeflaui ; lea^(, poiicy, there a•as no Wave po]icy O A C. ^ 4 i I°->-0i(G}I-C! ^s sunpl}^

nrapptYabie bccause appetLant d.id iu fact have a Wave poJtcy-

Tltc essence of thc Contnussion's argrnnent is that appellant's Wave policy "as invalid

becau::e it did not pio"qde preenaucy leave in tlre first yearofentploytueruL _1gafn, the

Comnussion cite.s no a(ithority for [liis contenhon The lauqnage of 011 C I{?-)-0AG),

and ptiorde, tsions ofihe Commissron tefute this contention

O A 111 12S0S(G)(4) sta,cs

I:ntploynuent policies involvnr^ accrual of sentorrt}' and all other bmnefits and

privileges ofemploytnent, tncluding company-sponsored stckness and acr:ident

nsutance plans, shall be applied to disabrhry due to picgnanc.y and cftildbitth

an the sorne tenn.r arati courNnons as thep are upplied ro other wnrlinr rar-

leaves cf absence oCthe sarne r/osstlfication rarderscrch enrplornreut polraes

(ctnphasis addcd)
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Wonten shalt not be peualiz.ed in dreirconditions of cntplo}nnent because they

requirc time away fiom work on account oCchildbearing Wheu, uacle, dtr
entptove,'s learepo(rctt/re female enrplopee woulcl qrralafv ftn lec,re, then
childbeanu^ nuist he considered by the crnp(oycr to be a juslification fot leave

of abserice for Gartale employees fora reasonable period ofiinie For eivrnrple. 7
tJ Ihe%male meets the eqaenllp appGed retinrrnrnat Len,,

,
*th of-retmice reqtorLnrurts

for te3ve tmre, slte iuttst be gtanted a rcasonable leave on account of
cltildbearrng C.onclittons appltcable m he,leave (other thrrrn its lengdr) cind t,i

her re[urn to en:ploi,neat sl+;tll be tn accor-rlancc r+,It/r lhe ernplaver's leave
poltcl' (emphasrs added)

These sectio»s clearlycoiuetnplate agplicable leave policie;, indudin, policies that contarn

ariuimum iengtlt ofservice requitements for leave tirne "

hhe only provision of the ad:ninistrative code tlrat conceivably suppot7s Ilie

Cotnniissiotu's contentron is O:AC:_ j'11 12 v;hrch state; "b4'here tennntation of

ciuplovmcnt ot an mpl,ry.e who is ternpotai io disabled dne to pre^qiaucy or a relatcd

niedicat conc[iiion r caus<!d by an ernrtioytuem policy undcr wliic-h insufficrenl or no

uiaentity leave is araiiable, such tr.tntina+iou shall constitutc unlawfid sex discriuiinauon

Aceordinz to tlte C'on:nnssioit, under appellant's policy, insniticicnt or no matcnu[y lcave is

available 'vVhiie leavc was nor available to Ms Mc,fec undcr the policy, the policy did

piovide pregnancy icave, and did uot discritninate agaiust pregirant entpfoyees The poiicy

aily tiisciimiitated againsl employem whv had uot tnet Ihe minimum fenoth ofservice

requirement myatdless of wheiher the.- ww,, prepiant oi r« n Such discnnunatu,n does not

rolate the law, ane3 (he Contruissfon atee ut) authori!y to the contrary OA C§ 41 12 '^

1

(1i(G)(2), read in liOht of the olhet provi;ions of section (G), doeu not requrre appellant to

provrde prcvnancy leave to an employee who has not niet the uunnnum length ofseivice

requrrentcnl

1d'Ita1 rs ntore, the [Aoinmts,ion has previously held ihat sinrilat ntinimum length of

sctvice tequirenrenes for pregnancy leave (lo rwt violate OAC 411? 5 0')(C;) or K(_' 411202
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;r^

ij
I

^ olnuorr t f4'alkiusNlotor-Lrnes, hrc, (I^ecenrbcr?Q,2001), CRC 8r)>1 ( s[x-rnon(h Ieng(1Lof

s^ a vice reyti ite ment vatid as long as it is applicabfe to othcr tonus of dtsabrlrty); bt re

4,rdersar, (.Imre 78, t90I), CRC ^540 (six-uaonth length of service requuement valid so fong

.is 0 rs applied equally) I:utlher, in a case appellawt cited to the Comtutsston, the Pianlclin

i'omnv Cowt ofCotnnion Pleas upheld a one ceai +rtiuitrwnt ienyth ofsen^ice: rcyuirernent on

summay Fudgrnent in a ptt:gnao€y discnnrrnatton case srnular to Ms tvlcPee's rLlcoph^, r^

Aartorne Freioht C'orp. lNot2mhet 5, 2004), Erantc(in Co+utty CP t b 03 CVC10-12033 -

Me Coinmtssioi cites no anthotity for the contendor that appetlant's mi3iununt tengih

ofsettirce requiiement is unlawful Appell'mnt'> leave policy is not Itrohitrited by RC

a 1 12 01 et seq or OA C § 4 112 5-05(G)- The policy is endtel y consistent evith tlte se

piovisions

Thc C'uutt fiuds appel lani s :,ecorid assigntnenf oi c.rTor to be well taken

V CONC.USION

For the reasons set fo; Ut above, ahpellant's assigiuuents of enor are SUSTA1NEll

The decision of the Ohro Civil CZifhts Conuuission is REVERSED, and the conplaint is

disnussed Costs to the appellee

It is so Ut:I3ERI:D There is no lasi causc 1or delay Citis is a finat, appealable ordei

^G^,r/1^^, ^,^-^^^ -
T^hotn;rs M Marcelatn, )ud^e
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{;opies oCthe iudviucnt Entay were mailed byordinary U S Mail to all persons listed

below o: the date of 6)ing

Rrian F Dicl:ei ion, Esq , and Ionatlhan R Secrest, Esq ,-Auemcys for Appeltant

Dicice,son Law Cnoup, P.A ,50{?3 1{orizons f)r., ;te 101, Colut3ibus, OFI 43220

'Pan ick n4 DuiL I^sq , Assistattt Aumuey Generat, Ci v,l Rinht s Scoiou, Attoiney for
Appellec,30>=. RroadSt.6°'Fir,Cohatus,Oi1 4321?-342b

Oltio Civil Rights ( 'o.nrmsstoi!, I i I I F. Rroad St, :i'° f-li , Columbus, OF1 4120

7i;lany R McFce, I 14 Pieice St, Zanesville, OH 'I ^ 001
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1'ed Strickland

Governor

TI(^FANY R. MCfEL,

Complainanl,

vs-

I I(JRSIN(i CARE M.ANAGEMENT OF

AMERICA, INC. dba
PATASICALA OAKS CARE CENTER,

Respondeut.

)
COMPLAINT NO_ 9816

FINAL ORDER

}

This mallcr came betbre the Ohio Civil RiBhts Commession (Commission) al its reenlar

rneeting on Vcbruary 1, 2007 At tltis meeting, thr ('omnti.ssfon considcrcd its Admnustrative

Law Judf;e's IZeport and kcc.outmendafioa, as well as Objections to this Report [ilerl by tbe {)tuo

Attotney (ieneral's Offi<:e '1'he C'ornrnission hereby inr:orporates into the record the Objections

f3led by the Ohio .Attorney General's Office.

CASE HiSTORY

Tiffarty McPce filed a charge affidavit vvith ttie Commission on March 2, 2004 After

the Commission received the charge, it corrducted an invcstiri:rtion, ultimately findutg that il

was probable that Respondent ("Pataskala Oaks') violated Revised Code Chapter 4112. Afler

eonciliatUon efforts (aifed, the Cotnmission issued Complaint No. 9816.

Ail relevant lacts were stipulated and subtnitted to an Admirustrative Law Judge

("AI,J") O n December 19, 2006 the ALJ issued a Report and Recommendation, which

eccommended thad tbe Commission dismiss the complaint.
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The Ohio Anornev General's Office filed Objections to the Report and

Recommendation- Oral argument regatding the Objections was held before ttte Commission at

its Febtuaty 1, 2007, meeting After carefully considering the ALJ's Relioti anfl

Recommendation, and after reviewing the entire record, as well as reviewing thc infotmation

presented in the Objections and dutin, oral argumenr, the. Comnission has decided to disapprove

the A1J's Repott and Recotnmendation, anrl adopt its own legal findings Based upon Ihe

stipulated evidence in the record and the applicable statutes, the C.ommission hereby ctctermines

that Pataskala Oaks has violated Revised Code Chapter 4112 .

The Commission has determined that FCC- 4112_01(B) and R.C- 41 12 08 require a result

different Irom the onc recommertded by ttte ALJ. As the Connnission has ttte ability to

disapprove the ,vritten Report and Reeommendation of the ALJ, and to issac a Final Order

accordingly], the Commission hereby delennines that Palaskaia Oaks has unlawfoliy

disc:r[minalcd against Ms- Mcpee in violation of RC_ 41 12.

JPItVDINGS OF ['ACT

l'iffany McFee was hired by Pataskala Oaks as a Licensed Practical Nurse on June 9,

2003 About eight months later, on January 26, 2004, Ms. McFec provided Paiaskala Oaks with

a physician's note which siated that she was medically unable to wotlc due to a pregnaccy-re[ated

medical condition (swclling)- The physician's notc also stated (hat Ms. McFee could return to

her nonnal duties six weeks follown2g her delivery. lnsteid of providing N9s- McFee with the

requested leave, however, fataskala Oaks terminated her on february 4, 2004

Pataskala Oaks granis up to 12 weeks of leave tor entployees wbo are medically uitable

I RC4112Oi(G)(1);O.A.C-dI1Z3-09(A),(li),& (C);QA.C 4112-3-IU; Boardo)Edr,.v.OlnoCfvil
Rfghts Comm_ (191Rt), 66 Ohio St. 2d 252, 257-258; Jackson, e1 aL v Franklrn Cry .qnimal Connol Dept (1(`" CA.,
1987),198701iio.4pp L6XIS9144,'6
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to work_ Evert so, Pataskala Oaks' poliey only provide.s ihis leave for employees who have

been employed for one year or nrore (the "oneyear policy")- Pataskala Oaks has in f<tct

provided up to 12 weeks ofteave ti>r such employees who are wrabfe to work Nevertheless, Ms-

McFee was not affixdcd any leave at alt-

Duc to her pregnancy, Ms_ McFee was medically emable to work for about 6-7 weeks_

Alittough 1'ataskala Oaks piovides up lo 12 wceks o[ leave for other cmployees who are unable

to work, Ms- Mcpee was terniinaied throttgh the application oJ Pataskala Oaks' one-year pohcy-

D94CUSSION AND CONCLUSIONS OF LAW

By statute, t)hio prohibils many fomts of cliscrimination_ E:or example, R_C_ 4112_02(,A)

prohibits employment (iiscrimination when that discrimination is "because of" a person's race,

colot, teligion, etc- This same statute also prohibits discrintination "beeause of ' a person's sex-

"1-his type of discritnination generaliy requires evidence dernonstraling Ihat 1he employer'.s

discritnfnatory actions were nrotivated by (or -'because of") the employee's scs- 1-[owever, Ohio

also has a law that rnondates cerlain treatinent for pregnant wornen, regardless of rnotivarion

Pregnancy Discrimination auder Ohio Reviscd Code 4I12.01(13)

Ohio not only prohibits sex diserimination, but it also provides specific ptotection for

pregnant womert under R.C. 4112.01(13)_ Unlike the gettcral prohibition against discrimination

ntotivated by sex under R.C. 41 12.02(A), however, Ohio's protection fot pregnant wonien does

not have a motivational requirententt - instead, R.C_ 4 112 04(8) coniains a drrective rcgarding

how emplovers tnust ireat pregnanl wotnetc

2 lhis lack of a motivationa requirement is noi unique to R-C 411201(B) - other provisions ul Chaptcr
4112 also lack a niotivational requirentenr See, eg, R-G 4 t I202{F) (directive agaiust pubiishing advenisements

that specity race, color, rcligion, eteJ; RC 41 ! 2.02(!i)(20) & (22) (drective against fiuling to comply wi(h building

accessihility srandatds( Irt addition, there is no rnotivational requuemeni in cases analyzed nnder the "disparate
impact" thcory of discrimination l.irtle Foresr Med Ctr- v- Ohto Civ11 Righrs (.'onmz (1991), 61 Ohio Si id 607,
610 (`9n a disparate itnpact case, discritninatory motive is frrelevant ")
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"iYomert affectect by pregnatrcy, childbitth, or re3ated medical conditions shatl be

treated the satne for all empioynrent-rclated purposcs, including receipt of

benefits tmder fringe benefit progruns, as other persons not so ajfected btu
.similar in their abitity or intrbility to worG.." R-C 41 12.Q 1(H) (em phasis adcted)

Unlike the type of proof rcyttired uoder K.C. 4I 12.02(A), which typically involves direct

evidcnce of motivation or a'-pritna facie case" 1"pretexr" analysis (which infers tnotivation), thc

mandate contained in iLC_ ^ J 12-01('B) does not call for such sctutiny. Instead, RC_ 4112.01(F3)

compels specific treauuent for pre-Inant women- The analysis hinges upon wheilier ttre employer

treats pregnant women "tlie same" way the employer treats otber employees based upon the ottter

employees' "abifity or inability to work_"

The sole criteoon fbr analysis, lhen, is whethei- the employer provides leave for other

employees who are "similar in their ability or inability to work-' If leave is provided for

nonpregmant employees based upon their inabitity to work, R.C 41 12 01(13) mandates tliat the

same leave he provided to pregnanl wornen_

fliis Critetion was (liscassed in detail by the Sixtft Circuit's decision in EnsleyGcrines'

In that case, the Court of Appeals addressed language simiiar to that of R.C. 41 12_01(13)°

When C'ongress enacled the PDA (Pregnancy lliscritnination Act), instead of

merely recogniziatg that discrimination on Ihe basis of pregnancy constitutes

nnlawfut sex discrimination tmdei- l'itle Vil, it provided additioncrl protection to
tttose'`women aflectcd by pregnancy, childbit-th or related medical cottditions" by

expressly tequiring that employers provide the same treatment of such individuals

as provided for "olher persons not so affected but similar in their ability or

inability to work " *' ` As recognized by the United States Supreme Court, "the

second clause (qf the NDA) could not bc clearer it mandates Ihat pregnant

3 6nsley-(:a7nes v Kunynn ((i° Cir 1996), 100 F_3d 127D

4 "Fedcrai case law interpreting 7itl< VIl of ttrc Civil ltighLt Act of 1964, 42 USC_ 2000(c) etseq, is
generally applicable tn cases involving allegi violations of R.C. Chaptcr 4112" Plurnl,ers & S7eurnfiners Commt v

Ohio Civil Rights Comm. (1981), 66 Ohio Sr 2d 192, t96, 4Zt N.fi-7d 128_ "Fudcral case lam,, is especially relevant
bere since R.C. 4112 01(B) reads almost verbatim to the Pregnancy Discrnninariou Act ("PDA"), which aniended
"Pille Vtt by expressty prohibiting discrinnnation oo account of pregnancy." Pr(e.sl v 7F17-1:8, f6u (1998), 127
C3hio App.3d 1^9, 104165_
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cmpfoyees `shall he trcalccd the. santc for all cmployment-relatecf purposes' as
nonpreguant employees similurly situated with respect to theFr ability to work "'
(cmphasis adde(l) Ensley-Gaines v Runyon, at 1226, citing bal7 Union v. Johrzsore
Controls (1991), 499 U_S. 187, 204-05_

As a resnlt, wlrc:n dctcrmining how an employer must treat a pregnarrt woman, the sole

criteria is whether rhe pregnant wouan was treated the same as nonpregnant entployecs "simiiar

in their inability to work." Ctiteria other than "inability to work," such as Pataskala Oaks' one-

year policy, are urelevanl when determiuing whcther an employer has comptied wittt tlte mandate

o(R C_ 41110 f(t3) Ensley-Gaines, at 1226

This principle has bcen recogniz.ed in Ohio Fhe 'l'enth Appellate llistrict has held "The

Pf7A does not require ao ernploycr to overlook the work restrictions of pregnant women unless

the employ(-'r overlooks the comparable work iestrictions of other employces "' Because

Palaslcaia Oaks "overlooks" thc work testrictions of other employees who are unable to work (by

providing thcm with up to 12 weeks of leave), Pataskala Oaks was therefore rcquired by R_C

4112.01(13) to 'overlook" Ihe work restrfctions of Nis. fvlcFee, and grartt fter the sarne leave

1'ataskala Oaks' One-Year Policy and "9'r-elerential Zreatment"

With its one-year policy, Pataskala Oaks has voluntarly chosen to treat its employees in

iwo different ways somc are ternrinated, while others are treated preferentially (by being

provi(led with up to 12 weeks of leave) Pataskala Oaks makes this distinctiort, not npon the

person's ability to wotk, but iustcad upon how long the person has been employed Ilowever,

kC_ 41121)!(13) does not provide protection based upon length of enrployment rathet, its

protection is based upon a person's ability or inability to work

Pataskaia Oaks alleges that, based upon i1s one-year policy, a failure to terminate [vls

S 1'rRest v 77•It-EB. Inc. (1998), IZ7 Ohio t1pp. id 159, 165, citinR Dencen v Nnrthwest Au lirees, Inr
Cir_ 1999), 1)2 P_3d 33 1, 43^.

S

m
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McFec would have resuhed in irnpernrtissible "pretcreniial treatrne.ru" fbr her. "I'the question of

°preferentiaf treatment," howevcr, has arisen solely because thc rttanagcrnent at Pataskala Oaks

has chosen to rreat certain entployees preferentially to olhers. 1ltis is not a situation where a

pregnant woman Jras asked for leave [lrat is preferential to auy other leave granted by the

employer Ms Mcl~ce has not requested anything more than Pataskala Oaks has already

provided to other employe.es who weie also unable to work. In fact, Ms. MeFee requested

considetably less- only 6-7 weeks of leave.

Pataskala Oaks is free to retain its one-year policy - except to tlhe point tttat it conflicts

wiih Ohio law Pataskala Oaks' policy, when it pi-ovieles 12 weeks of leave tor etnployees who

are tmable to work but denies rhe same Ieave to pregnarrt wornen who are also unable to work, is,

to that extent, inconsistent with R_C. 4I1201(B). 1'o ihe extent tttat this policy provides

"preferenUal treatment" for pregnant women, the unique biology of pregnant women (conipared

to nonpregrnant pers(rns) requires no less to ensure that pregnaat women are treated "the same" as

nonpregnant persons based upon their ability or inability to wo[k.

Pataskala Oaks implies that RC 911201(13) requires that °the sexes shall be treated

exactly alike_" Such a decree, by ignoring biology altogether, would in fact impose art inequatlty

on wornen due to ttteir iidteren[ biological ditference. Instead, RC 4112 01(B) contains exactly

the opposite direclive it provides special proteciiou 1or wornen 6crsed uporr the hlological

corrdition rtJpregnancy, and pointedly does not provide nren with comparable protection

By acknowledgtng Ihe partictdarly female biological characteristic of pregnancy, Ohio

has mandated ihat it is unlawful sex discrimination to nut oflcr pregnant women leave when

others persons also "unable to work" arc offered rhat leave Any socalled °prefercntial

r
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treatmeat" for pregnant women resulting from Pataskala Oaks' one-year policy is merely a self-

imposed consequence that is irrelevant to the applicanon of4112-0t(6)

1he Ilrtited States Suprente Court has previotrsly addressed the issue of "preferential

treatment" for pregnant wometl- 6 In Gtxerra, the Court determmed that, although the federal

PDA does not require "prefcrential lreatment,' nothing in the law pro{dGif.r a state &om

providinp such treatmcnt- In this light, and as discussed in more detail below, it is important to

note that Ohio has a special statute that requires its anti-discrimination laws to be liberally

constrne(l lo ensure the aecomplishment of lheir purposes RC- 41 12.08

in the liniited scenario at issue irt this case, where an employer provides preferential

treatment for sonre of its employees, but denies it to others, RC 4112o1(B) mandates that

pregnant wonien shall be tieated "the same" based upon illcir inability to worfc_ In tltis narrow

sense, a liberal c:onsiraction of the plain langualge of this law mandates that "the same"

prefierential treaiment (as already pt-ovi(led to other employees uuablc Io work) be provided for

prel;nant women who are also unable to work_

Liberal Constntction uoder R.C. 4112.08

Ohio Revised Code 4112_08 requires that Chapter 41 12 "shall be consttued liberally for

the accomphshment of its purposes, and any law inconsistent with any provision of this chapter

shall not apply" Significantly, there is no federal cournerpa,t requfrirtg "liberal construction" in

the Pregnancy Discrimination Act

Revised Code 411208 requires a liberal constnnciion of R-C. 411201(E2) so that i1

actually "accomphshes its purpose" of providing protec.tion for pregnant women_ Tlvs concept

has been repeatedly utilir.ed by Ohio cotuxs, with the en(i result bcing that Ohio's efforts to end

6 Caltfhrnfa Federal Sav & I.oan Assn v(;uerra f 1987), 107 S CI 68 ;, 692-693

7
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discrinlill•ation are not thwarted by overly resuzctive io[erpretauons.

Revised Code 4112.08 also states that "arty law inconsistent with any provisiott of this

chapter shall not apply_" In a recent decision from the I[ighth Appeltate District,8 Ihe court cited

R-C_ 4I1208 and tteld tttat a city's own civil scrvice rules cannot supersede (or even limit) the

anli-discrimination laws of iZC 1112 _ To penrut such a result, the Dtvorning court stated, would

"be inconsistent wit7i the remedia) putposes of R.G Chapter 4112." Id, at ¶47_

As this prohibition extends to "arty taw," the same prohibiiion wout(1 certainly preclude

Pataskala Oaks' internal oneyear policy fium timiting Ohio's prolection for ptegnant wometi.

Application of Pataskata Oaks' policy resutts in pregnant wome.n being terminated despite the

fact lttat ottter ernployces, who are simitar in their inability to work, are provided with teave.

This outcome is inconsistent with the purpose ofR.C 4112-01(I3), wfiich is to provide protection

lor pregnant women Sirnply slated, a tiberal construction of R_C 4112_01(B) prechtdes

termination of a prednant woman wheu the employer provides tip to 12 weeks of leave to

nortpregnant employees who are simitar tn lheiraLiltty or inability to vvotk

Discriminrtion "because of" preguancy is also unlaw(ul

Atthough ttle analysis for this case does not rcquire a ntotiva4onal elemcnt, it is

instructive to briefly review the "because of" prohibition found in dt_C. 4I 12.02(A)

7 See, nner atia, Genoro v Crnu Transp- ( 1999), 84 Ohio Si 3d 293, 296-297 (ciunp, R.C. 4112 08, the
Court exiended the deffnition of "employers" to inciude individual manaecrs, and stated that "i3y hofdin-supervisors
and managers individually hable I61 therr d'u'cruninatory actions, the amidLcriminanou purposes of RC_ Chapter

4 112 are ta(-ilitated, thereby furtbering the public po4cy goafs of thrs state regarding workpfare discrimination ');

l7ebnfek v Cine+nnaGVYmd Prncesstng, Inc_ (.April 26, 1988), Ptanklin 10°" App_ No- 86AP-1o73, unrepnrted, 1988
Uhio Apg LEXIS 1656, 'lfl ("R.C_ Chapter 111? is a remedial statute wluch is to be ca>_strued iifreratly in ordei to

assare that (he rights granted by the stamte are not defeated by overly restrictive mte,rprerations"}; Ohro Civit klgfirs

Conrm'n v(ngram ( 1994), 69 Ohio Sl. 3d 89, 94 ( citing RC- 4112.08, the C:oun held tbat "where tbe aruount of

back pay that would have been received by a dcrmi of ernployatent discrrcnmation is unelear, any antbfnuities stwutd

be resotveJ against thc discriminnlin^ employer ").

Dwornink v City of Lxrdld ( Dr.cember ) 1 , 7006), C-uyahoga 8i6 App No- 87757, 71)00 Ohio 6772

8
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INscrirrrirfativa irr Girirtg

It is unlawful in Ottio to "refuse to hirc" a woman "because of" her pregnancy R.C.

4112-02(A), R-C- 4112.A1(B)- However, f ataskala Oaks' one-year policy, if upheld, wonld

accomplish in a roundabout ntanner what employers are prohibited from doing directly [n other

words, if an employer wished to av'oid hiring pregnant wotrren, but realiz.ed rhe nnlawhdness of

such an action, all the empioyer would need to do is estabhsh the typc of orreyear policy tha(,

F'ataskala Oaks has in fact establisherL

A policy requiring the termirration of employees needing leave who have less than one

year of service would repeatedly result in the tennination ofuty recently-pregnant (or already-

pregnant) evornan solely due to Llre lact lhal shc was pregnant Such a policy, although ostensibly

complying wirh the law prohibiting the refusal to hire a qualified pregnant woman on a Monday,

would incony,ruously result in her pernnssible tennination on a Tuesday whcrt shc needs ]eave,

and for the exact san3e reason the woman's pregnancy_ Such an inconsistent "loophole" could

nnt have been intended by thc Generai Assernbly when it enacted It_C_ 4112-01(B) to protect

pregnant women in Oluo-

Uiscritturra/ion in firing

Likewise, il is also urtlawfut to tenninate a woman "bee:ause ot" her pregnancy_ R.C_

411202(A), R_C_ 41 12.01(B) 71ris is because 12_C_ 4112_01([3), in addilion to the dircctive

language discussed above, also incorporates "because of pregnaucy" or `on tlre basis of

pregnancy'° within ihe delniition of "-bccause ofsex," as that term is used in FLC_ 4112-02(A). It

is undisputed that Ms McFce ncedetl leave °on thc basis of' her pregnancy, and that this need

for leave ultimately resulted in hcr tennination. Consequently, Ms- MeFee was terminated

9
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°because oP' her pregnancy (arr(i therefore "because of" he.r sex) in violation of R.C. 41 1 Z02(A)

Pataska[a Oaks responds to this by clafming that Ms McFec was terminated, not

"bec:ause of" her pregnancy, but instcad "because ot" her failure to satisfy its one-year poiicy.

This semantical argument is not persuasive -a liberal e:onstruction of IZ.{' 41 12_01(}3) aud I2.C:

4112 02(A) carutot resutt in snch oveily restrictivc infetpretations of"t-wc:ause of pregnancy" »nd

"on the ba.sis of pregnancy" A liberal construction would ensura protection tor pregnant wotnen,

especially in light of Ihe fact that Pataskala Oaks has rrcated nonpregnatit employees, wbo werc

similar in [treir ability to work, beuer than ivts McPee. Under tfris Iiberal constrttetion, it is clear

that Ms. McFce would not have been fenninated had sfre not beeti pregnant. Consequr.ntly, Ms

McFee was terminated "because of' her pregnancy irr violation of R.C. 4 t 12.02(A).

DANiAGES

At thc tirne of her terrrrtnation on February 4, 2004, Ms M;Pce worked 40 hours/week

and was paid $Ib50/hoor. She gave birth on February 1, 2004, and was able to return to work

six weeks afierwards, on March 15, 2004. There was no evidence that Ms. MePce failed to

mitigate herdarnages.9

"(he stipulated facts show that, after Ms McFee was able to return to work orr March 15,

2004, stre applied for severat jobs. However, she was tnisuccessful in obtaining cmployrnent

unti! Novetnber 19, 2004. On that date, Ms. McFec was hired as a l,icensed Practical Nurse al

9 Alitrough 1'ataskata Oaks left a rcfephone messnge foi Ms McFee ma February 7S, 2004, infbrening her of
an available posdion, there was rto evidence that thc pnsition was ever actuatly, arrd uncondiuonalty, <rffered to Ms
McFce. Further, the.re was no evidence ihat Aris McFce rec.ervixl tfte mnssage-, which in any event was le.tt several

weeks prior ro Ms McFee's ability to return to work ford Mota- Co v EEOC (1982), 458 U_S 219, 232 ("(Ajn
emptoyer charged w•ith nntawliit disetimination ofien can iotl the accrual of bac:kpay liahihty by unconditimtatty
oftcring Ihe claimanr the job he sought, and ther(!by providing hiin with an opportunity b miuirnize darrrnges."); see

atso lordrzn v C'iry q/ Cleveland (ND Ohio, 2006), 2006 U S t)is-t_ L.F:XIS 76400, •1.
It)

Merit 13rief of Appellant
Pataskala Oaks Appx. p.38



Adarns Lane, where she continues to be emp(oyed. At the tinte of the hearing, Adams Lane paid

Ms- Ivtcpee $14 03/hour, over $4.00(hour less than she reoeived at Pataskala Oaks-

CONC1.,LfStON

As a result of the above, Ms McFee is entitled to reinstatement. IZ_C_ 4112.05((;)_

Therefore, it is OR!)EREI) that Pataskala Oaks offer a Liccnsed Practical Nurse position to

Ms MdFee at a pay rate commensuraie with the pay Ms. Mcl-ee would have n°ceivcd had she not

been terminated, with all inierim merit pay increases and all other benefits, within 30 clays of the

issuance of tlus Final Order_

Ms. McPee is aiso eniitted to backpay. R-C- 4112.05(G)- Ms McFec is entitted to the fu11

amount of backpay fiam the date of her ability to return to work (March I^, 2004) until Pataskala

Oaks makes the above-ordered offer- Accordingly, it is O[L))E.Rii;ll that, based upon her pay as

a Licensed Practical Nurse at Pataskala Oalcs ($18.50/hom, 40 hours/week), and tlie length of

time from March 15, 2004, to the issaance of this f-inal Order (3S5 monihs), less the arnount she

has earned at Adam's Lane ($14_03/hour, -10 hourslweek, from Novernber 19, 2004, to the

issuance of this Finat Order, or )7 months), I'ataskala Oaks pay Ms McFee [,$18_50Jhour x 40

hours/week x 3S. i months x 4 wee.kslmonlh] -($14-031hour x 40 hoursJweelc x 27 monlhs x 4

weekshnonth] _$44,470.40, plas all intetvening merit pay increases and all othcr benelits,

within 30 (lays of the is.suance of this F'inal Order- Thts arnowu will continue to accrue wttil

Pataskala Oaks rnafces ihe above-ordered offer lo Ms. MCPee.

Finally, having determined that application of Pataskala Oaks' one-year policy violates

RC- 4112_01(t3) anci K-C. 4112_02(A) as it pertains to pregnaN women, it is ORDERG:D that

Pataskala Oaks revise its one-year policy so thai it is in accordance with this Final t)rdet_

M eril 13ri cf of Appcllant
Pataskala Oaks Appx. p.39



This ORD(T issued by the C:otnrnissiort on ihis Mday oCm-aA-ck,2007_

AARON WTUTI.liR, ^R, ( otr^tts^ioner

ALTAGRyYQIA RAiMOS, Conunissiotter

ARD Fft1^Y,R"P, Connnissioner

RASHM( YAJN[K, Commissiorter
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NOTICE OF RT(:HT TO JUUIC'IAL REVIEW

Noticc is hereby given to ati parties herein that Revised Code Section 41 12.06 sets forth

the right to obtain judicial reviewofthis t)rderand the mode and procedure thereof

C [?R"I'lFi('ATE

1, 1)esmon Martin, Chief of Compliance, of the Ohio Civil Rights Commission, do hereby

ceriify that the foregoing is a tt-tie and accurate copy of ttie Fiuat Order issucd ut the above:

captioned maRer and filed with the C.omnrission at its Central Offec in Coluuibus, Ohio

__---__
DESMON MARTfN

CI-ITEF OF COMPLIANCIi
0I110 C1VIL RfGHTS COMMiSSION

i)A ! E- ? /r jl Cl (
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INTRODUCTION AND PROCEDURAL HISTORY

Tiffany R. MeFee (Complainant) filed a sworn charge affidavit with

the C7hio Civil Rights Cornmission (Commission) on March 2, 2004_

"I'he Comrnission investigated the charge and fourtd probable cause

that Nursing Care Management ol• Arnet-ica, ]nc. d/b/a Palaskala Oaks

Care Center (Respondent) engaged in unlawful empioyment practic:es in

violation of Revised Code Section (R-C-) 41 t2-02(A)-

Thc Commission aUempted, but tailed to re solve lhis rrtatter by

inlorinal rnethods of conciliatiorn_ The Cornmission subseclucntly issued

a Complaint ott January 13, 2005

7'hc Cornplaint alleged that Responclent discharged Corriplainant

Cor reasons rnot applied equally to all persons without regard to their sex

(condition of pt-egnancy)_

Respondent filed an Answer to the Complairtt on February 10,

2005. Respondent admitted certain procedural allegations, but denied
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that it engaged in any unlawful discrirninatory practices- Respondent

also pled aftirrnative d^fensas_

7'he Commission and Respondent inoved the Administrative Law

Judge (AL,I) to waive the public hearing in this rnatter in lieu of their

submissiort ot a Joint Slipulation ot Facts_ The Motion was granted;

the Commission and IZespondent submitted the Joint Stipulation of

Facts on August 5, 2005

The record consists of:

the previously described pleadings;

the Joint Stipulation of Pacts; and

the posthearing briefs and the Commission's replv-

o fileci by the Commission on Ai.tgust 8, 2005;

o filed by Respondent ori August 17, 2005; and

o filed by the Commission on At:rgust 21, 2005_

2
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FINDINGS OF FACT

Complainant fifed a swom charge affidavit cvit_h the

C:ommission on Marctt 2, 2004_

2_ 1'he Comtnission deterrnined ort Decernber lf>, 2004 that it

was probable that Respondent engaged in untawfuf discrimination in

violation of R.C. 4112A2(A)_

3_ Rcspondent is a corporation duly quaiified to conduct

business in the State of Ofiio. ti tnaintrzins an office and place of

business in Franklin County, Ohio.

4_ Respondent is an "etnployer° as defned by R.C. 4112_01(A)(2)

5. Prior to the issuance of Complaint No 9816, the Commission

attentpted concifiativn, which rvas unsuccessful.

Complainant was hired bv Respondent as a Licensed Practical

Nurse on June 9, 2403.
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pregnmicy-related swelling_ The physician's note stated Complainant

couid return to iier ttormal duties six weeks followirtg her delivery.

(Ex. lJal3nary 6, 2004 physician's note).

11. Complainant I;ave birth on Eebruary 1, 2004

12. Complainant was oi3icia1ly terminated on February 4, 2004

13 Complainant was terrninated because she did not quafify tor

the leave provided in Respondent's policy, since at the tirne of her request

Ior leave she had been employed iur less than one year.
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CONCLUSIONS OF LAW AND DISCUSSION

All proposed findings, conclusions, and supporting arguments of

the parties have been considered To the extent that the proposed

lindings ancl conelusions subn-litted by the parties and the arKi.rrnents

made by them are in accordance with the findirrgs, conciusions, mid

views stated herein, they have been accepted; to the exterri they are

inconsistent therewith, they have been rejected_ Certain proposed

tindings and conclusions have been ornitted as not relevant or as not

necessary to a proper deter-mination of the rrraterial issues presented_ To

the extent that thc testimonv of various witnesscs is not in acc.ord with

the findings therein, it is rrot credited

1. The Commission alleged in the Complaint that Respondent

discharged Complainant for reasons not applied equally to all persons

carithout regard to their sex (condition of pregnancy)

' An?,• FindirIg of l"act may be deerrred a Conclnsiorr of Law, and any
Conclusion of Law may be deerrred a Pirrdrng of Fact
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2. This altcga[ion, if proven, would constitute a violation of R.C

4112.02, iVhrl.Il 1JrCJv1fA(:.l II1 pC:ltrne}Lt t)clLl t llll_

tt shall be an uniawful discriminatory practice:

(A) f'or any employer, because of the ._. sex, _._ of any

person, to discharge without just cause, to refuse to

hire, or otl-tei-vvise to disc:riminate against that person

with respect to hire, tenure, terms, conditiorts, or

privileges of ernptoyment, or any matter direc=tly or

indirectly related lo eniployment.

3 'Flre terrn "because of sex" includes because of sex on the

basis of pregnancy_ R.C. 41 1202(B) provides that:

Wornen affected by pregrtancy, childbirth, or related medical

conditions shall be treatecl the same for all employment-
related purposes, - as oiher hersorrs not so uffectcd but

sun.itar cn their abilitg or inabil[ty to work _...

(f?tllpha sis added.)

ive Code (O_n.C.) 4112-5-0.5(()(5) provides

llrat

Women shall not be penalized in their conditions of

employrnent because they require tirne away ir-orrt work on

account of childbeai-ing. When, undei- ttle employer's leave

policy the female employee zoould yualify for leave, then

childbearing rnust be considered by the employer to be a

justffication lor leave of absence for female employees foi a

rcasonable period of lime. For example, if the female me-ets
the equal^y applied rninintum lengtl-t of service requirements for

leaue tirne, she mu ,t be granted a reason_able lea.ue on account
of childbearing . -. - (Emphasis added)
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5. Federal case law generally applies to alleged violations of R.C.

Chapter 4112. Colurnbu.s Civ. Srrv_ Cor,zm_ v. AIc:;l0r.e (`)"Y,i, P2 Ohio

St-3d 569. Federal case Iaw is especially relevarrt in ihis ea se because

R.C. 41 12-01(B) reads "ahnost verbatim to the Pregnancy Discrimination

Act" of 19'I8 (PDA). Priest u"1`FFl-EB, lnc- d/b/a Electru Bore, Irrc., 1998

Dhio App. LEXIS 1381; See 12 U.S.C. § 2000e(k)_ 'I'hus, reliable,

pt'obative, and substantial evidence means evidence sufficient to support

a finding of unlawful discrirnination trnder Title VIi of the Civil Rights Act

of 1964 (Title VIl), as amended by the PDA.

6. The Cornntission's atlegations of pregnancy discrinlinalion are

not based on direct eviciencc of pregrra3cy-based discriminatory anirnt.ts.

Therefore, the claims raised are properly analyzed under the eviderttiary

framework established in McDonnell Douglas v- Green, I I I U.S. 792,

802-03, 93 S. Ct- 18 f 7, 36 L E:d. 2d 668 (I973). McDonatd Douglas u

Green, I I I (I.S 792, 802 03, 93 S.Ct- 1817, 36 L. Ld- 2d 668 (1973).

7. The proof requit-ed to establish a prinia facie case is also

flexible and, thereforr', rnay vary ort a ease-by-case basis- McDonnell

Douglas, supra at 802, 5 FEP Cases at 969, rt.l3. ltr this case, Ihe

8
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Commission may establish a pnma facie case of sex discrimination by

paovinF; that_

(1) Comp[ainant was pregnant;

(2) Complainant was qualified for her position;

(3) Respondent subected Complainant to ari adverse
elnployrnenl action; and

('1) Respondertt treated a non-pregnant employee, similar to
Complainant in ability or inability to work, more
favorably than her.

L:nslet/ Gaines u_ Runyon, 72 1^> Y Cases 602 (60, Cir. 1996)

8 The I nsley Gaines case i;> distinguishable from the case at

bar because it does not involve a set a facts where the employee was

terminated due to a policy that requires cluployees to qualily for Ieave

based on length of service_

4. Another case ciled by the Commission, McConauyfua u

13oswe(( Oil Co, 126 Ohio App_ 3d 820, is iaciually distinguishable

because the discharged employee was granted leave but she was

terminated after twelve weelcs. In that case a non-pregnant employee

who was similarly unable to return to work for an extended period of

tirnc was rlot terminated

q
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10. The Commission has rrot introduced evidence of employees

Wi,o Vticic irceltEd fici.i2i than COmplainant that WCI-e "SirrillaI 1ri thcIr

ability or inability to work".

1 I. Based on the Commission's interpr-etation ot R.C. 91 1202(A),

O.A.C- 4112S-05(G)(5) authorizes a tength of servicc. reqitireurent for

ieave time, as long as it is applied equally.l

12. Ohio law does not reqttire that prYgnant errrptoyees be given

preferential treatment Fi-ie_si, supro, at 1074.

Uhio courts implicitlv .. and expressly recognize than an

ernployer riced not accornmodate prel;nant women to the

e:xtent lhat such accommodation asnounts to preferential

€reatniernl. (Citr.llions omitte(l)

See also Dauidson li_ Frarrcfscan Healtlh Systern of the tJhio Valley, Inc., 82

V Supp. 2d 768, 774 (S_D. Ohio 2000) ("The case law and the statute are

clear -- the PDA does not require that employers treat pregnant

employees rnore favorably.") (Citations omitted); Dormeyer u_ Corrcerica

13unk of Illir+ois, 223 F- 3d 579, 583 (Bh Cir 2000) (PDA does rtot pta(ect

2 A one-year length of selvice requirement violates Title Vll, according to
the Equal Employment Opportunity Commission (Et3OC). tlowever, in that
case the collective bargaining agreernent provided lhiit males and females coul(i
take leaves of ahsencc for other reasons before they acquired one year of
serlioricy Thus, pregnant ernployees tvere singled out for adverse treatment
See EEOC Decision 7,? 1919, (June F). 1972), 1 FEl' Cases 1 163.

t {1 Merit Brief of Appettant
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a pregnant employee from being discharged for absenteeism, even if the

absences are (Iue to c.oiiipl;c,dioils of f^regnancy, unless absences of non-

pregnant ernployees are overlooked)_

I3_ In conelusion, based on the Commission's regulations and

the lack of evidence to slzow that sirriilarly situated employees were

similai- in their ability or inability to work, lhe Commission failed to

establish a prirna faeie case of pregnancy discrimination_

RECOMMENDA?'ION

For all the foregoing reasorts, it is recommended that the

Commission issue a Disrnissal Order in Complaint No. 98 16.

DENISE MlllOliNSON
CH1k;U ADMINIS"It AT1VE' LAW JUDGE

December 19, 2006
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