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STATEMENT OF THE CASE

On April 28, 2009, Relator-Appellee Daniel J. Sullivan filed a verified complaint for
alternative and permanent writs of prohibition with the Sixth District Court of Appeals, naming
Judge Donald L. Ramsey as the respondent (the “Verified Complaint™'). The Verified
Complaint sought to prohibit Respondent-Appellant (“Appellant™) from taking any action
inconsistent with the appellate court’s ability to affirm, modify, or reverse the January 9, 2009
Judgment Entry and QDRO which Appellant had issued in the underlying post-divorce case, and
which Appellee had appealed on January 20, 2009. The Verified Complaint also sought an order
vacating the “Amended Qualified Domestic Relations Order” that Appellant had issued
approximately three months after Appellee had filed his notice of appeal from the January 9,
2009 Judgment Entry and QDRO.

The Verified Complaint was served on Appellant on May 4, 2009, and the certificate of
service was filed with the appellate court on May 6, 2009.

On May 7, 2009, the appellate court issued a Decision and Judgment, granting a
peremptory writ of prohibition, ordering Appellant to refrain from taking any action inconsistent
with the appellate court’s ability to affirm, modify, or reverse Appellant’s January 9, 2009
Judgment Entry, and vacating the Amended QDRO.

On May 13, 2009, the appellate court issued a second Decision and Judgment, noting that
the May 7, 2009 Decision and Judgment contained a clerical error in that it did not assess costs

to Appellant, and, therefore, assessed costs to Appellant.

! Relator-Appellee’s Supplement (“Supplement™), pp. 1-9 (Verified Complaint for

Alternative and Permanent Writs of Prohibition, filed on April 28, 2009 in State ex rel. Daniel J.
Sullivan v. Judge Donald L. Ramsey, Sixth District Court of Appeals Case No. CL-2009-1118
(“Verified Complaint™)).
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Appellant timely appealed from both the May 7, 2009 and May 13, 2009 Decisions and
- Judgments, and on August 7, 2009, Appellant filed his merit brief and a supplement with this
Court.

On September 28, 2009, Appellee filed a Motion to Strike Appellant’s merit brief and
supplement because they impermissibly incorporate issues not raised in the appellate court and
matters that are outside the record as transmitted from the appellate court to this Court. That
motion has not yet been determined by this Court.

STATEMENT OF FACTS

L PREFACE
This statement of facts is limited to those facts supported by the record as it was
transmitted by the appellate court to this Court on June 29, 2009. Cf., Relator-Appellee’s
Motion to Strike, filed herein on September 28, 2009.
IL STATEMENT
On July 29, 1997, the Lucas County Domestic Relations Court issued a consent divorce
decree in the underlying case of Janet M. Sullivan v. Daniel J. Sullivan, Lucas County Case No.
DR-1996-0989.> The Divorce Decree distributed all of the parties’ marital property, including
their respective interests in Appellee’s then-current pension plan with the Civil Service
Retirement System, as follows:
[Appellee] shall assign and transfer to [Ms, Sullivan], through a Qualified Domestic
Relations Order, or separate Judgment Entry, whichever is applicable, twenty-five
percent (25%) of the accrued monthly benefit that [Appellee] was entitled to receive as of
May 14, 1997, from [Appellee’s] interest in his retirement plan with the Civil Service

Retiregment System, pursuant to the [Civil Service Retirement] Spouse Equity Act of
1984,

Supplement, pp. 10-25 (Final Judgment Entry of Divorce (“Divorce Decree™)).

Supplement, p. 21 (Divorce Decree; underline in original).
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The Divorce Decree also includes other terms, such as: (1) the parties’ mutual release
and discharge of any and all past, present, énd future claims regarding the distribution of marital
property®; (2) an express fificen-day deadline for effecting the property-distributions in the
Divorce Decree’; and (3) an express remedy for either party’s failure to properly effect such
distributions by the stated deadline.® The Divorce Decree did not, however, contain any terms
restricting Appellee’s ability to obtain a refund of his CSRS contributions, any obligation to
notify Ms. Sullivan or the trial court if he obtained such a refund, or any term reserving
jurisdiction in the trial court.”

In July of 2006, Ms. Sullivan filed a motion for a lump-sum judgment for retroactive
pension benefits, attorney’s fees, and a new QDRO to obtain a distribution from a pension plan
in which Appellee® had not acquired any interest until several years after the divorce, namely:
the District of Columbia Police and Firefighter’s Retirement Plan (“DCPFRP™).° The post-
divorce motion was assigned to Appellant, who serves as a visiting judge in the Lucas County

Court of Common Pleas, Domestic Relations Division. '®

Supplement, p. 23 (Divorce Decree).
Supplement, p. 24 (Divorce Decree).
See, Supplement, p. 24 (Divorce Decree).

Supplement, p. 3, § 7 (Verified Complaint).

; Appellee is a retired Special Agent of the U.S. Secret Service. Supplement, p. 2 (Verified

Complaint).

? Supplement, p. 3, 19 (Verified Complaint).

10 Supplement, p. 3, § 10 (Verified Complaint).
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From August of 2006 to December of 2008, the parties in the divorce case engaged in
- protracted discovery and pretrial litigation. During that period, Appellee objected to Ms.
Sullivan’s motion on various grounds and in various forms, asserting, inter alia, that: (i) for
purposes of distributing the parties’ interests in Appellee’s pension with the Civil Service
Retirement System, the Divorce Decree—by its terms—had become the operative document
fifteen (15) days after it had been journalized; (iij in the Divorce Decree, Ms. Sullivan had
waived and released Appellee from claims fqr property division such as those set forth in Ms.
Sullivan’s motion; (iii) Ms. Sullivan had not complied with Civ.R. 60(B) for relief from the
Divorce Decree; (iv) Ms. Sullivan’s motion sought to improperly modify the Divorce Decree;
and (v) the trial court did not have jurisdiction to determine Ms. Sullivan’s motion.!! Appellant
denied all of these and other objections. 2
On December 11, 2008, Appellant presided over a bench trial on Ms. Sullivan’s motion.
On January 9, 2009, Appellant issued a Judgment Entry that awarded Ms. Sullivan
$76,185.92 (plus interest) in retroactive pension benefits and $24,684 in attorney’s fees and
costs. That order also ruled that Ms. Sullivan was entitled to the issuance of a QDRO to the

DCPFRP, awarding her $1,325.07 in monthly benefits, survivor's benefits, COLA, and other

rights.” It then directed Ms. Sullivan to prepare and submit that QDRO to Appellant.™

1 Supplement, pp. 3-4, § 11 (Verified Complaint); See, Id., pp. 57-70 (trial court docket
(Appellee’s “Motion to Dismiss Plaintiffs’ Motion for Approval of QDRO, Filed 7-27-2006[,]”
filed May 3, 2007; Appellee’s “Motion to Vacate the Pension Distribution Decree, Filed 9-11-
1997 With Memorandum in Support,” filed November 21, 2007; “[Appellee’s] Response Contra
Plaintiff”s Motion for Summary Judgment,” filed December 14, 2007)).

12 Supplement, p. 4, 9 11 (Verified Complaint).

13 Supplement, p. 27 (January 9, 2009 Judgment Entry).

14 Supplement, p. 27 (January 9, 2009 Judgment Entry).
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Less than two hours after the January 9, 2009 Judgment Entry had been journalized,
Appellant journalized and served that QDRO on the DCPFRP."”

On January 20, 2009, Appellee timely filed a written notice of appeal from both the
January 9, 2009 Judgment Entry and QDRO.'® In his docketing statement,!” Appellee listed
probable issues for appellate review, including (1) the trial court lacked jurisdiction to determine
Ms. Sullivan’s motion and/or issue the January 9, 2009 Judgment Entry and QDRO; and (2) the
January 9, 2009 Judgment Entry and QDRO improperly modified the express terms of the
Divorce Decree,” A copy of both the notice of appeal and docketing statement were filed with
the trial court.

On April 7, 2009, Appellant sua sponte issued an Amended QDRO.” Appellee was
never given notice of this action, either before or after it occurred.?® At the time, Appellee’s
appeal of the January 9, 2009 Judgment Entry and QDRO was still pending with the Sixth

District Court of Appeals.”!

1> Supplement, pp. 30-35 (January 9, 2009 QDRO).

6 Supplement, p. 5, § 16 (Verified Complaint); See, Id., pp. 36-47 (Notice of Appeal); Id.,
pp. 48-52 (Docketing Statement); Id., pp. 53-56 (Praecipe); Id., pp. 57-70 (irial court docket);
Id., pp. 71-72 (appellate court docket in Lucas App. No. CL-2009-1022),

17 Supplement, pp. 48-52 (Docketing Statement).

18 See, Supplemént, pp. 49-51 (Docketing Statement).

19 See generally, Supplement, pp. 57-70 (trial court docket).

20 Supplement, p. 5, § 18 (Verified Complaint); See, Supp., p. 5, § 19 (Verified Complaint).

21 Supplement, p. 6, 123 (Verified Complaint).
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On April 28, 2009, after Appellee discovered the issuance of the Amended QDRO,
Appellee filed the Verified Complaint with the Sixth District Court of Appeals. The Verified
Complaint was served on Appellant on May 4, 2009, and the certificate of service was filed with
the appellate court on May 6, 2009. The next day, without directing Appellant to file an
answer™, the appellate court issued a peremptory writ of prohibition and vacated the Amended
QDRO.” -

Since that time, Appellant has not filed a Civil Rule 60(B) motion for relief from that
judgment with the appellate court. Instead, Appellant filed the instant appeal, and on August 7,
2009, filed his merit brief and a supplement with this Court.

LAW & ARGUMENT

L STANDARD FOR A WRIT OF PROHIBITION

This Court has stated that “[t]he function of prohibition is to prevent an inferior tribunal
from usurping or exercising jurisdiction with which it is not legally vested.”**

To that end, this Court has well-established the standard for writs of prohibition: in order
for a writ of prohibition to issue, a relator must establish that (1) the inferior court is about to

exercise judicial power, (2) the exercise of such power is unauthorized by law, and (3) if the writ

2 Local App. R. 6 provides, in pertinent part, “[t]he summons shall state that respondent

need not file an answer until directed by the court of appeals to do so.”

2 Supplement, pp. 79-80 (May 7, 2009 Decision and Judgment).

24 State ex rel. Special Prosecutors v. Judges, Court of Common Pleas (1978), 55 Ohio
St.2d 94, 9 0.0.2d 88, 378 N.E.2d 162, citing State ex rel. Ferrebee v. Court of Appeals (1968),

- 14 Ohio 5t.2d 109, 236 N.E.2d 559.
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was denied, the relator would suffer injury for which no other adequate remedy exists.”” And, as
stated by this Court, “[w]here an inferior court patently and unambiguously lacks jurisdiction
over the cause, prohibition will lie both to prevent the future unauthorized exercise of
jurisdiction and to correct the results of previous jurisdictionally unauthorized actions.™® In
such cases, the availability of alternative remedies like appeal is immaterial.”’
RESTATEMENT OF FIRST PROPOSITION OF LAW: The Domestic Relations Division
of Common Pleas Court retains jurisdiction to amend a Qualified Domestic Relations
Order while an appeal is pending, since a QDRO is merely an order in aid of execution,

A. Introduction.

Appellee’s Verified Complaint presented a very narrow jurisdictional question to the
appellate court: was the issuance of the Amended QDRO inconsistent with the appellate court’s
ability to reverse, modify, or affirm the Januvary 9, 2009 Judgment Entry and QDRO from which
Appellee had appealed on January 20, 20097 In other words, could Appellant rewrite an order

that was on appeal? The appellate court ruled that Appellant could not, and, therefore, vacated

2 State ex rel. Little v. Leskovyansky (1996), 77 Ohio St.3d 97, 98, 671 N.E.2d 236, citing
State ex rel. Barclays Bank PLC v. Hamilton Cty. Court of Common Pleas (1996), 74 Ohio St.3d
536, 540, 660 N.E.2d 458, 461.

26 State ex rel. Little, 77 Ohio St.3d at 98 (italics in original) (and cases cited therein); See,
State ex rel. Blanchard Valley Health Assoc. v. Bates (2006), 112 Ohio St.3d 146, 148, 858
N.E.2d 406 (and cases cited therein); Stafe ex rel. Hughes v. Calabrese (2002), 95 Ohio St.3d
334, 337, 2002-Ohio-2217, 4 15, 767 N.E.2d 725 (Prohibition is not limited to prevention of
future unauthorized judicial or quasi-judicial action); See also, State ex rel. Rogers v. McGee
Brown (1997), 80 Ohio St.3d 408, 410, 686 N.E.2d 1126 (A complaint for a writ of prohibition is
not necessarily rendered moot when the act sought to be prevented occurs before a court can rule
on the prohibition claim).

27 State ex rel. Blanchard Valley, 112 Ohio St.3d at 148, citing State ex rel. Florence v.
Zitter (2005), 106 Ohio St.3d 87, 2005-Ohio-3804, | 16, 831 N.E.2d 1003; Goldsiein v.
Christiansen (1994), 70 Ohio $t.3d 232, 235, 638 N.E.2d 541; Srate ex rel. Adams v. Gusweiler
(1972), 30 Ohio St.2d 326, 329, 59 0.0.2d 387, 285 N.E.2d 22 (and cases cited therein).
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the Amended QDRO and ordered Appellant to take no further action that was inconsistent with
the appellate court’s ability to affirm, modify, or reverse the order on appeal.?®

Here, Appellant asserts that he was authorized to issue the Amended QDRO because it
was merely an enforcement mechanism of some sort. It is not clear from Appellant’s merit brief
if he is arguing that the Amended QDRO was an order enforcing the 1997 Divorce Decree, the
January 9, 2009 Judgment Entry, or the January 9, 2009 QDRO.” Regardless, that enforcement
argument implicates a host of underlying jurisdictional issues that are presently pending with the
Sixth District Court of Appeals—on a complete record—in Appellee’s appeal of the January 9,
2009 Judgment Entry and QDRO. In doing so, Appellant asks this Court to rule on those
underlying jurisdictional issues, on an incomplete record, and effectively usurp the appellate
court’s constitutional jurisdiction over Appellee’s pending appeal of the January 9, 2009
Judgment Entry and QDRO.?® This Court should decline Appellant’s invitation, let the appellate
court function as it has been constitutionally charged, and limit this Court’s consideration to the
issue as it was presented to the appellate court in the Verified Complaint.

Even so, at the risk of otherwise waiving arguments or issues in this appeal, Appellee
begrudgingly addresses some of the underlying jurisdictional issues implicated by Appellant’s

“enforcement” argument. To help this Court distinguish those underlying jurisdictional issues,

28 Supplement, p. 80 (May 7, 2009 Decision and Judgment).

2 Compare, Appellant’s Merit Brief, p. 10 (Asserting that the trial court retains jurisdiction
to enforce its judgment “from which the appeal has been taken during the pendency of that
appeal * * *°"); With, Id., pp. 10-13 (Asserting that the Amended QDRO was an order enforcing
the 1997 Divorce Decree.)

% See, Ohio Constitution, Article IV, Section 3(B)(2) (“Courts of appeals shall have such
jurisdiction as may be provided by law to review and affirm, modify, or reverse judgments or
final orders of the courts of record inferior to the court of appeals within the district * * *.”);
R.C. § 2505.02(B); R.C. § 2505.03(A).
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Appellee has placed the corresponding headings in SMALL caPs. Upon review, this Court should-
conclude that Appellant’s Amended QDRO was jurisdictionally improper on so many levels that
the appellate court’s decisive action was not only appropriate, it was understated.

B. Issuance of the Amended QDRO was an unauthorized exercise of judicial power.

1. Once Appellee filed his written notice of appeal from the January 9, 2009 Judgment
Entry and QDRO, Appellant was divested of jurisdiction over the entire cause
concerning the distribution of Appellee’s post-divorce DCPFRP pension.

Appellant does not dispute that Appellee’s appeal of the January 9, 2009 Judgment Entry
and QDRO was perfected on January 20, 2009 when Appellee filed his written notice of appeal
from both of those orders.>’ And Appellant concedes that, “as a general rule, a trial court loses
jurisdiction after an appeal is filed, except to take action in aid of the appeal.”* Indeed, this
Court has “consistently held that once an appeal is perfected, the trial court is divested of
jurisdiction over matters that are inconsistent with the reviewing court’s jurisdiction to reverse,

"33 The question thus presented to this Court is whether

modify, or affirm the judgment.
Appellant’s issuance of the Amended QDRO was “inconsistent with the [appellate] court’s
jurisdiction to reverse, modify, or affirm” the January 9, 2009 Judgment Entry and QDRO from

which Appellee had appealed on January 20, 2009.

3 R.C. § 2505.04; Richards v. Industrial Commission (1955), 163 Ohio St. 439, 127 N.E.2d
402, paragraph two of the syllabus; See, Supplement, pp. 36-47 (Notice of Appeal); Id., pp. 57-
70 (trial court docket); Id., pp. 71-72 (appellate court docket in Lucas App. No. L-2009-1022).

32 Appellant’s Merit Brief, p. 9 (internal citations omitted).

33 State ex rel. Blanchard Valley, 112 Ohio St.3d at 148-149, citing State ex rel. Rock v.
School Employees Retirement Bd. (2002), 96 Ohio St.3d 206, 2002-Ohio-3957, 9 8, 722 N.E.2d -
1197; See also, In re S.J. (2005), 106 Ohio St.3d 11, 2005-Ohio-3215, § 9, 829 N.E.2d 1207;
State ex rel. Florence, 106 Ohio St.3d at 93, 129; Accord, Appellant’s Merit Brief, p. 9.
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That question necessarily turns on the subject matter of the judgments or orders on -
appeal. This Court has held that, once an appeal has been filed, a trial court is divested of
jurisdiction over all matters that are the subject of the pending appeal. In re Kurthalz (1943),
141 Ohio St. 432, 435, 25 0.0. 574, 48 N.E.2d 657. Stated otherwise, a trial court retains
jurisdiction only over matters that are nos the subject of the pending appeal.’ Similarly, this
Court has ruled that “[w]here a cause is appealed to the Court of Appeals on questions of law and
fact, it no longer remains in the lower court. The whole cause is transferred to the appellate court
for trial de rovo. The jurisdiction of the lower court is terminated, and it loses all power to do
anything in the cause.” State ex rel. Continental Cas. Co. v. Birrell (1955), 164 Ohio St. 390,
392, 131 N.E.2d 388.%

Here, Appellee appealed from both the January 9, 2009 Judgment Entry that authorized
the issuance of a QDRO directed at Appellee’s post-divorce pension with the DCPFRP, as well
as the January 9, 2009 QDRO itsclf.** Thus, all matters concerning distribution of Appellee’s
post-divorce pension with the DCPFRP were jurisdictionally “transferred” to the appellate court,
and Appellant was divested of all jurisdiction over that subject matter. The appellate court,

therefore, properly ruled that Appellant was divested of jurisdiction over that cause.>’

M See, Kurthalz, 141 Ohio St. at 435,

35 “See, Id. (cases cited therein); Kane v. Ford Motor Co. (1984), 17 Ohio Ap.3d 111, 116,
17 O.B.R. 173, 477 N.E.2d 662; In re Mahoning Valley Sanitary District (1954), 161 Ohio St.
259,263, 119 N.E.2d 388,

36 Supplement, p. 5, § 16 (Verified Complaint); Id., pp. 36-47 (Notice of Appeal); See, Id.,
pp. 48-52 (Docketing Statement); Id., pp. 53-56 (Praecipe); Id., pp. 57-70 (irial court docket);
Id., pp. 71-72 (appellate court docket int App. No. CL-2009-1022).

3 Supplement, pp. 79-80 (May 7, 2009 Decision and Judgment), citing State ex rel. Special
Prosecutors, 55 Ohio St.2d at 97.
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a. The Amended QDRO interfered with the appellate court’s ability to reverse,
modify, or affirm the January 9, 2009 Judgment Entry and QDRO.

Appellant’s issuance of the Amended QDRO interfered with the appellate court’s ability
to reverse, modify, dr affirm the Januaryr 9, 2009 Judgment Entry and QDRO. Those orders
purported to award Ms, Sullivan an inferest in a pension plan that was not distributed in the
Divorce Decree and in which Appellee had not acquired any interest until several years after the
divofce. Whre',n Appellee appealed from the January 9, 2009 Judgment Entry and QbRO, the
appellate court assumed jurisdiction to determine if Appellant had properly awarded Ms.
Sullivan an interest in Appellee’s-DCPFRP pension.”® By issuing the Amended QDRO, and
Appellant interfered with the appellate court’s ébility to affirm, modify, or reverse the January 9,
2009 Judgment Entry and QDRO,

A trial court cannot modify an order which is the subject of a pending an appeal because
that conduct is inconsistent with an appellate court’s ability to affirm, modify, or reverse a
judgment on appeal .*  Yet, here, Appellant’s Amended QDRO ostensibly attempied to
“enforce” the January 9, 2009 Judgment Entry and actually modified the January 9, 2009 QDRO.

Appellant’s conduct here is similar to that of the trial court in State ex rel. Blanchard
Valiey Health Assoc. v. Bates (2006), 112 Ohio St.3d 146, 2006-Ohio-6520, 858 N.E.2d 406. In

that case, this Court affirmed the Sixth District’s writ of prohibition, concluding that the trial

38 See, Supplement, pp. 49-51 (Docketing Statement).

39 See, Albertson v. Ryder (1993), 85 Ohio App.3d 765, 770, 621 N.E.2d 480 (A trial court
cannot issue a second QDRO that changes the terms of a QDRO which is pending appeal);
Lambda Research v. Jacobs (2007), 170 Ohio App.3d 750, 757, 2007-Ohio-309, 47 20-22, 869
N.E.2d 39; Zamos v. Zamos (Dec. 8, 2006), 2006-Ohio-6497, q 16, Portage App. No. 2006-P-
0039; Barrows v. Barrows (Dec. 29, 2004), 2004-Ohio-7163, 9 5-6, Summit App. No.
Civ.A.22059; Air Products & Chemicals, Inc..v. Indiana Ins. Co. (Dec. 23, 1999), 2000 WL
955600, *4, Hamilton App. Nos. C-980947 and C-990009; Kane v. Ford Motor Co., 17 Ohio
App.3dat116.
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court could not proceed to a trial while a party appealed from the trial court’s denial of a motion
to refer the “trial” matters to arbitration:

Judge Bates's claim that the issues raised in the underlying case are not referable

to arbitration addresses the merits of whether he properly denied Blanchard

Valley's motion for a stay pending arbitration. Proceeding with the trial in the

underlying case would have been inconsistent with the court of appeals’

jurisdiction to review the propriety of Judge Bates's judgment denying the motion

for a stay pending arbitration. [/d., § 16] Therefore, the court of appeals correctly

held that Judge Bates patently and unambiguously lacked jurisdiction to proceed

in the underlying case pending the appeal. Based on the foregoing, Blanchard

Valley established its entitlement to the writ. Accordingly, we affirm the

judgment of the court of appeals. [/d., ] 17]

Where Judge Bates had infended 10 act on matlers pending before the appellate court,
Appellant herein actually acted on matters pending before the appellate court. This Court
should, therefore, affirm the writ of prohibition issued by the appellate court in this case just as
this Court affirmed the writ of prohibition in State ex rel. Blanchard Valley.

An inferior court cannot usurp the jurisdiction of a reviewing court on matters that are
pending with the superior court. Were the appellate court to now modify the May 7, 2009
Decision and Judgment which is the subject to this appeal, this Court would be justified in
issuing its own writ of prohibition, vacating that amended judgment and ordering the appellate
court to refrain from taking any further action inconsistent with this Court’s ability to affirm,
modify, or reverse the original May 7, 2009 Decision and Judgment. For the same reason, this
Court should conclude that the appellate court’s peremptory writ of prohibition was justified in

that the Amended QDRO interfered with the appellate court’s ability to affirm, modify, or

reverse the January 9, 2009 Judgment Entry and QDRO which were on appeal.
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2. Appellant was not authorized to reconsider or modify the January 9, 2009
Judgment Entry or QDRO because they were final orders.

Appellant does not dispute that the January 9, 2009 Judgment Entry and QDRO are final
orders within the meaning of R.C. § 2505.02(B). Both of those orders were issued in a special
proceeding?® and affect Appellee’s substantial rights;*' they purport to award Ms. Sullivan
$76,185.92 (plus interest) in retroactive pension benefits, $24,684 in attorney’s fees and costs,
.$1 ,325.07 in monthly benefits, survivor’s benefits, COLA, and other rights.42

Indeed, Appellant implicitly concedes that the QDROs issued in this case were final
- orders. He now claims that Appellee had an adequate remedy at law by appealing the Amended
QDRO.* If that is true—and if this Court accepts Appellant‘s claim that the Amended QDRO
did not substantively modify the January 9, 2009 QDRO*—then the January 9, 2009 QDRO was

also a final order.

40 A divorce is a “special proceeding” within the meaning of R.C. § 2505.02(A). See, State
ex rel. Papp v. James (1994), 69 Ohio St.3d 373, 379, 632 N.E.2d 889.

4 See, Rothman v. Rothman (Sept. 8, 2008), 2008-Ohio-4501, 9 5, fn. 1, Lorain App. No.
07CA009295 (“It is important to note that this court may review on appeal that a QDRO does
not accurately reflect or implement the order of the trial court.”); Zorn v. Zorn (May 19, 2008),
2008-Chio-2391, § 12, Medina App. No. 07CA0077-M, citing Miller v. Miller, infra; Miller v.
Miller (May 5, 2008), 2008-Ohio-2106, 9§ 15, Medina App. No. 07CA0068-M (*We would,
however, have jurisdiction to review the content of Wife’s QDROs had husband made the claim
on appeal that her QDROs did not accurately implement the [divorce decree’s] 2006 formula.”);
Id., § 16; Accord, Green v. Green (May 23, 2006), 2006-Ohio-2534, 9 8-11, Franklin App. No.
05AP-484,

42 Supplement, p. 27 (January 9, 2009 Judgment Entry); See generally, Supplement, pp. 30-

35 (January 9, 2009 QDRO).
s See, Appellant’s Merit Brief, pp. 13-15 (Proposition of Law No. 2).

“ See, Appellant’s Merit Brief, p. 4 (“The Amended QDRO made no substantive changes
in the terms and conditions of the [January 9, 2009] QDRO.”); See, Id., pp. 4-5.
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The problem with Appellant’s logic is that, in Ohio, a trial court cannot amend or modify
a final order.*® However, that is precisely what Appellant did when he issued the Amended
QDRO. Thus, the appellate court was right to issue the peremptory writ and vacate the Amended
QDRO.

3. The Amended QDRO was not an authorized enforcement mechanism because it
improperly modified both the DIVORCE DECREE and the January 9, 2009 QDRO.

Relying upon Klein v. Chorpering ((1983), 6 Ohio St.3d 3, 450 N.E.2d 1161), Appellant
contends that the Amended QDRO was an authorized enforcement mechanism of some sort.*
Assuming that Appellant is asserting that the Amended QDRO was issued to enforce the January
9, 2009 Judgment Entry or QDRO, then the Amended QDRO was unauthorized as a matter of
law. This Court has ruled that the “sole purpose [of a QDRO] is to implement the terms of the
divorce decree.” Wilson v. Wilson (2007), 116 Ohio St.3d 268, 271, 2007-Ohio-6056, 9] 16, 878

N.E.2d 16.

43 State ex rel. Hansen v. Reed (1992), 63 Ohio St.3d 597, 599, 589 N.E.2d 1324; Sece, Pitts
v. Ohio Dept. of Transp. (1981), 67 Ohio St.2d 378, 379-380, 423 N.E.2d 1105 (The Rules of
Civil Procedure do not provide for a motion for reconsideration to be filed after a final judgment;
therefore, such a motion is a “nullity.”); Sece also, Howard v. Catholic Services of Cuyahoga Cty.
(1994), 70 Ohio St.3d 141, 147, 1994-Ohio-219, 637 N.E.2d 890 (After an appeal has been filed,
a trial court may not consider Civ.R. 60(B) motion for relief from the judgment on appeal unless
the appellate court grants a limited remand for consideration of that motion.) (and cases cited
therein.); State ex rel. Rock, 96 Ohio St.3d at 207, q 8.

46 Again, it is unclear from Appellant’s merit brief if he is asserting that the Amended
QDRO was issued to enforce the January 9, 2009 Judgment Entry, the January 9, 2009 QDRO,
or the 1997 Divorce Decree. Compare, Appellant’s Merit Brief, p. 10 (Asserting that the trial
court retains jurisdiction to enforce its judgment “from which the appeal has been taken during
the pendency of that appeal * * *.”); With, Id., pp. 10-13 (Asserting that the Amended QDRO .
was an order enforcing the 1997 Divorce Decree.)
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a. THE AMENDED QDRO WAS UNAUTHORIZED BECAUSE IT IMPROPERLY
MODIFIED THE D1IVORCE DECREE.

- In Wilson, this Court stated that a “QDRO may not vary from, enlarge, or diminish the
relief that the court granted in the divorce decree, since that order which provided for the QDRO
has since become final. Wilson, 116 Ohio St.3d at 271, 4 18.* The Amended QDRO, however,
improperly modified the terms of the Divorce Decree.

First, the Divorce Decree did not, and could not, retain jurisdiction for the trial court to
modify its terms*®  Second, by its terms, the Divorce Decree had become the “operative
document” fifteen days after it was issued for purposes of effectuating the property-distributions
in the Divorce Decree itself.*’ Third, the Divorce Decree contained a mutual release and waiver
by the parties of all past, present, and future claims for the division of marital property, such as
Ms. Sulltvan’s July, 2006, motion for a new QDRO. And, fourth, the Divorce Decree used a
date-specific valuation for the distribution of Appellee’s Civil Service Retirement System

pension subject to the terms and conditions of the Civil Service Retirement Spouse Equity Act of

7 I, quoting with approval Lamb v. Lamb (Dec. 4, 1998), 1998 WL 833606, *2, Paulding
App. No. 11-98-09,

48 See generally, Supplement, pp. 1-9 (Divorce Decree); See also, R.C. § 3105.717(1);
Doolin v. Doolin (1997), 123 Ohio App.3d 296, 299, 704 N.E.2d 51; Eden v. Fden (Jan. 29,
2003), 2003-Ohio-356, § 11, Lorain App. No. 02CA008077, citing Bowen v. Bowen (1999), 132
Ohio App.3d 616, 634, 725 N.E.2d 1165, appeal not allowed, 86 Ohio St.3d 1402, 711 N.E.2d
231 (1999) (R.C. § 3105.171(]) prohibits “future modification of a property division even where
the trial court explicitly attempts to retain jurisdiction to do s0.”); Schrader v. Schrader (1995),
108 Ohio App.3d 25, 26, 669 N.E.2d 878 (“The trial court failed to reserve jurisdiction to modify
the parties’ property division of which the retirement plan was a part. As a result, the court
lacked authority to modify the QDRO and its decision must be reversed.”); Bean v. Bean (1983),
14 Ohio App.3d 358, 361-362, 14 O.B.R. 462, 465-467, 471 N.E.2d 785; Hall v. Hall (1956),
101 Ohio App. 237, 240, 1 0.0.2d 177,.139 N.E.2d 60, and paragraph two of the syllabus.

# See, Supplement, p. 24 (Divorce Decree).
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1984.%° Appellant’s Amended QDRO modified all of these material terms. - Thus, under Wilson, -
the Amended QDRO was jurisdictionally unauthorized as a matter of law because it “var[ied]
from, enlarge[d], of diminish[ed] the relief that the court granted in the divorce decree, since that
order which provided for the QDRO has since become final.” Wilson, 116 Ohio St.3d at 271, §
18.

b. The Amended QDRO was unauthorized because it improperly modified the
January 9, 2009 QDRO.

Appellant’s assertion—that the Amended QDRO merely enforced the January 9, 2009
QDRO (in which Appellant ostensibly reserved jurisdiction for the first time)’'—is untenable.
Under Wilson, a QDRO can only be used to enforce a divorce decree, not another QDRO or
judgment purporting to enforce a divorce decree.

Even so, Ohio law prohibits a trial court from modifying a QDRO that is on appeal. In
Albertson v. Ryder ((1993), 85 Ohio App.3d 765, 621 N.E.2d 480), the appellate court ruled that
a trial court cannot issue a second QDRO, which changes any of the terms of the first QDRO,
while the first QDRO is on appeal. See, /d., 770. In that case, the trial court simply changed a
dollar amount to accommodate tax consequences. See, /d.

Here, however, the Amended QDRO did more than simply change a dollar amount.
Appellant’s Amended QDRO completely rewrote the January 9, 2009 QDRO. Indeed, the mere
issuance of the Amended QDRO violated the very terms of the January 9, 2009 QDRO itself.

The January 9, 2009 QDRO expressly restricted Appellant’s ability to issue any subsequent

QDRO by conditioning a second QDRO on two conditions precedent:

3 Appellee was not entitled to receive any annuity, “monthly benefit,” or retirement

benefits as of May 14, 1997 (see, 5 U.S.C. §§ 8336(c)(1) and 8345(b)(1)); thus his interest was
limited to a return of his contributions paid into that plan as of May 14, 1997.

3l Appellant’s Merit Brief, pp. 3-4.
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[1] In the event any Order submitted to the Plan Administrator is held not to be a
Qualified Domestic Relations Order within the meaning of the D.C. Spouse
Equity Act of 1988, as amended, [2] the parties shall submit to and request this

Court or any other Court of Competent jurisdiction to amend or modify the Order,

but only for the purpose of establishing or maintaining its qualifications as a

[QDRO] in such a manner that will reflect the parties’ and the Court’s intent as

expressed herein, said amendment or modification Order is to be entered Nunc

Pro Tunc if appropriate and Jurisdiction is hereby reserved for this purpose.[sz]

The record is devoid of any evidence that (1) the DCPFRP Plan Administrator rejected the

January 9, 2009 QDRO, and (2) that either of the parties to the underlying divorce case had
submitted anything such proof or had requested that Appellant modify the January 9, 2009

QDRO.* Thus, the mere issuance of the Amended QDRO substantively changed the January 9,

2009 QDRO while that order was pending appeal.

It appears that this substantive change—among others—was not lost on Appellant when
he issued the Amended QDRO. Appellant did not refer to the April 7, 2009 QDRO as a “nunc
pro tunc” entry as otherwise required by the January 9, 2009 QDRO; instead, Appellant
captioned it an “Amended” QDRO. And that caption was apt.

This Court has ruled that a nunc pro tunc entry can only be used to correct clerical
mistakes.™ “The term ‘clerical mistake’ refers to a mistake or omission, mechanical in nature
and apparent on the record which does not involve a legal decision or judgment.” “While

courts possess inherent authority to correct errors in judgment entries so that the record speaks

. the truth, runc pro tunc entries are limited in proper use to reflecting what the court actually

52 Supplement, pp. 30-35 (January 9, 2009 QDRO).
3 See, Supplement, pp. 57-70 (trial court docket).
o4 State ex rel. Little v. Leskovyansky, 77 Ohio St.3d at 100.

53 Id.
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decided, not what the court might have or should have decided or what the court intended to

decide.”®® Here, assuming that the record did otherwise support Appellant’s claim that the
DCPFRP Plan Administrator ﬁad rejected the January 9, 2009 QDRO, that allegation merely
serves to highlight the fact that the Amended QDRO was not—in name or form—a nunc pro
tunc entry; rather, the Amended QDRO reflected what Appellant “might have or should have
decided”®’ on January 9, 2009.

Comparison of the QDROs. A side-by-side comparison of the January 9, 2009 QDRO
and the April 7, 2009 Amended QDRO is difficult because they look nothing alike. Nonetheless,
rthree substanfive changes are worth noting,

First, the January 9, 2009 QDRO states “this Order is issued pursuant to Ohio Revised
Code Sections 3105.171 * * * which relate[s] to the provision of marital property rights * * *.»
Yet the Amended QDRO omits reference to R.C. § 3105.171 altogether. That omission is
significant in that R.C. § 3105.171(I) divested the trial court of jurisdiction to modify any
property-distributions once the Divorce Decree was filed. Given the underlying jurisdictional
issues that are at issue in Appellee’s appeal of the January 9, 2009 Judgment Entry and QDRO,
that change is profound. |

Second, the January 9, 2009 QDRO, by its terms, was nof issued pursuant to ERISA%,
but the Amended QDRO begins by stating that it was issued pursuant to ERISA.* And third, the

January 9, 2009 QDRO begiﬁs by setting forth the date of the final hearing of divorce, namely:

% Id. (italics in original; underline added).

57 1d
58 See, Supplement, p. 34 (January 9, 2009 QDRO).

59 See, Supplement, p. 75 (Amended QDRO).
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- May 14, 1997; yet, the Amended QDRO omits any reference to the date of that final hearing.
These two changes are significant. Taken in combination, they serve to bolster Appellant’s
otherwise jurisdictionally improper attempt to modify express the terms of the Divorce Decree -
by converting a date-specific valuation that was subject to terms of the Civil Service Retirement
Spouse Equity Act of 1984 to a coverture valuation that is now ostensibly subject to the terms
of ERISA.

That modification was not only jurisdictionally prohibited, Appellant’s attempt to justify
it®! is legally unfounded. Contrary to Appellant’s claim®, governmental pension plans—such as
the Civil Service Retirement System, the DCPFRP, and PERS—are expressly exempted from
ERISA.® Therefore, ERISA does not apply to either governmental pension plan in which
Appellee has ever had any interest.

4, Appellant is not a court of general jurisdiction, and, therefore, was not free to
determine his own jurisdiction.

Appellant claims that, as a court of general jurisdiction, he was free to determine his own

jurisdiction and issue the Amended QDRO.** However, contrary to Appellant’s assertion,

60 Supplement, p. 21 (Divorce Decree; underline in original).

61 See, Appellant’s Merit Brief, pp. 10-13.

62 See, Appellant’s Merit Brief, p. 12; See also, Id., pp. 4-5, 13.

53 29 U.S.C. § 1003(b) (“The provisions of this subchapter shall not apply to any employee
benefit plan if — (1) such plan is a governmental plan as defined in section 1002(32) of this
title.”); See, 29 U.8.C. § 1002(32) (“The term ‘governmental plan’ means a plan established or
maintained for its employees by the Government of the United States, by the government of any
State or political subdivision thereof, or by any agency or instrumentality of any of the
foregoing.™).

64 Appellant’s Merit Brief, p. 8.
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domestic relations courts are not courts of general jurisdiction®; they are courts of limited
jurisdiction,

In Ohio, subject-matter jurisdiction of the courts of common pleas is the exclusive
province of the General Assembly.®® The General Assembly has established the limited
Jurisdiction of the domestic relations division in R.C. § 3105.011: “The court of common pleas
including divisions of courts of domestic relations, has full equitable powers and jurisdiction
appropriate to the determination of all domestic relations matters.” This section limits the
jurisdiction of the domestic relations division to the determination of domestic relations

57 And, according to this Court, even the parties to the underlying divorce case cannot

matters.
“by stipulation or agreement, confer subject-matter jurisdiction on a court, where subject-matter
jurisdiction is otherwise lacking.”®® Therefore, Appellant’s claim that he is a court of general

jurisdiction is inaccurate.

6 See, Appellant’s Merit Brief, pp. 7, 8; See also, Id., p. 13.

66 Ohio Constitution, Article 1V, Section 4(B); State ex rel. Miller v. Keefe (1958), 168
Ohio St. 234, 236-237, 6 0.0.2d 18, 152 N.E.2d 113; In re Protest of Brooks (2003), 155 Ohio
App.3d 384, 387, 2003-Ohio-6525, 801 N.E.2d 514.

7 Lisboa v. Karner (2006), 167 Ohio App.3d 359, 363, 2006-Ohio-3024, 4 6, 855 N.E.2d
136; See, Id., 363-365 (and cases cited therein).

68 Fox v. Eaton Corp. (1976), 48 Ohio St.2d 236, 238, 2 0.0.3d 408, 358 N.E.2d 526,
overruled on other grounds, Manning v. Ohio State Library Bd. (1991), 62 Ohio St.3d 24, 577
N.E.2d 650; See, Patton v. Diemer (1988), 35 Ohio St.3d 68, 518 N.E.2d 941, paragraph three of
the syllabus; Freelander v. Pfeiffer (1993), 87 Ohio App.3d 55, 58, 621 N.E.2d 857; State ex rel.
Lawrence Dev. Co. v. Weir (1983), 11 Ohio App.3d 96, 97, 11 O.B.R. 148, 463 N.E.2d 398.
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RESTATEMENT OF SECOND PROPOSITION OF LAW: Appeal of a QDRO or an
amended QDRO is an adequate remedy at law.

A, Appellant patently and unambiguously lacked jurisdiction to issue the Amended
QDRO:; therefore, any adequate remedy at law was immaterial.

In light of the foregoing, this Court should conclude that Appellant patently and
unambiguously lacked jurisdiction to issue the Amended QDRO.

“Where an inferior court patently and unambiguously lacks jurisdiction over the cause,
prohibition will lie both to prevent the future unauthorized exercise of jurisdiction and to correct
the results of previous jurisdictionally unauthorized actions”™® In such cases, the availability of
alternative remedies like appeal is immaterial.”® More to the point, this Court has stated that
“[wlhere the inferior court is without jurisdiction whatsoever to act, the availability or the
adequacy of a remedy of appeal to prevent the resulting harm is immaterial to the exercise of the
supervisory jurisdiction by a superior court to prevent usurpation of jurisdiction by the inferior
court.””"

These rules apply here; therefore, this Court should reject Appellani’s second proposition

of law and affirm the appellate court’s May 7, 2009 Decision and Judgment.

6 State ex rel. Little, 77 Ohio St.3d at 98 (italics in original) (and cases cited therein); See,
State ex rel Blanchard Valley, 112 Ohio St.3d at 148 (and cases cited therein); State ex rel.
Hughes, 95 Ohio St.3d at 337 15 (Prohibition is not limited to prevention of future
unauthorized judicial or quasi-judicial action); See also, State ex rel. Rogers, 80 Ohio St.3d at
410 (A complaint for a writ of prohibition is not necessarily rendered moot when the act sought
to be prevented occurs before a court can rule on the prohibition claim).

70 State ex rel. Blanchard Valley, 112 Ohio St.3d at 148, citing State ex rel. Florence, 106
Ohio St.3d at 90,  16; Goldstein v. Christiansen, 70 Ohio St.3d at 235; Stafte ex rel. Adams, 30
Ohio St.2d at 329 (and cases cited therein).

7 State ex rel. Special Prosecutors, 55 Ohio St.2d at 98.
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CONCLUSION

Despite Appellant’s atterpt to present issues not raised in the appellate court and matters
that are outside the record in this appeal, this Court should affirm the appellate court’s May 7,
2009 and May 13, 2009 Decisions and Judgments. Appellee’s Verified Complaint satisfied all of
the elements for a writ of prohibition to issue.

There is no dispute that Appellant exercised judicial power when he issued the Amended
QDRO nearly three months after Appellee had appealed from the January 9, 2009 Judgment
Entry and QDRO.

Issuance of the Amended QDRO was unauthorized by law in several respects. Appellant
had been divested of jurisdiction over any matters concerning distribution of Appellee’s post-
divorce DCPFRP pension once Appellee had appealed from Appellant’s January 9, 2009
Judgment Entry and QDRO. Furthermore, as a matter of law, Appellant could not modify the
January 9, 2009 QDRO because it was a final order, but Appellant did just that when he issued
the Amended QDRO. In fact, Appellant’s Amended QDRO improperly modified not only the
January 9, 2009 QDRO, but also the Divorce Decree; either wajr, the Amended QDRO was
Jjurisdictionally unauthorized as a matter of law.

Appeliant patently and unambiguously lacked jurisdiction to issue the Amended QDRO;
therefore, it is immaterial if Appellee had an adequate remedy at law by appealing from the
Amended QDRO. This Court should, therefore, affirm the May 7, 2009 and May 13, 2009

Decisions and Judgments of the appellate court.
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CERTIFICATE OF SERVICE

‘The undersigned counsel certifies that a true and accurate copy of Relator-Appellee’s
Merit Brief was hand-delivered to counsel for the Respondent-Appellant, Assistant Prosecutor

John A. Borell, Lucas County Prosecutor’s Office, 700 Adams Street, Suite 250, Toledo, Ohio

A

Thomas Maﬁs&z(ﬁ (0@’67\77
Thomas A Matuszak, LLC
405 Madison Avenue, 20" Flbo
Toledo, Ohio 43604
Tel:  (419) 724-0780
Fax: (419) 724-0782
Email: matuszak{@bex net
Lead Counsel for Relator-Appellee,
Daniel J. Sullivan

43604 on this 28® day of September, 2009.
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Notice of Appeel of Appellant Judge Donald L. Rawsey
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County Court of Appsals, S:'.xtf: Appellate Digtrict, entered in

Court of Appeals came No. L-09-1118 on Nay 7, 2009.
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Respectfully submitted,

JULIA R, BATEHS ‘
LUCAS COUNTY PROSECUTING ATTORNEY
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1.8 COURD -
oy, LESS SN THE COURT OF APPRALS OF ORTO
£:30L2CRRTS  SIXTH APPELLATE DISTRICT

e EE LUCAS COUNTY

Stata ex tel. Daniel J, Sullivan Court of Appeats No, L-09-1118

Relator
uv. . . roames - ” . .
Judge Donnld L, Remgay DECISION AND JUDGMENT
Rssbondcnt Declded; :
TP WAY 07 2008

Thils matter is before the court us an orlginal aotion i prohibition. Relator,
Daniel J, Sulliven, seeks an order Gom this court prahibiting respondent, Tudge
Donald L. Remsey of the Lucas County Court of Common Pleas, Domestic Relations
Division, fiom continuing to exerclse jurlsdiction in the underlyil::g case of Janer M,
Sulltvar v, Dantel J, Sulltvan, Luces County Domestie Relations Court (o2se No. DR-
1956-0989). Relator also seeks an order from this conrt vacating the "Amendad
Qualified Domestic Relations Order" joumnzlized in the underlying oase on April 7, 2009

by reapondent.
Relator filed & timely notice of appeal in this court on Januery 20, 2009 from the

Januecy 9, 2009 judgment entry and the Quailfied Domestic Relations Order in the

uaderlying case, Once telator's notice of appeal was filed (cass No. 1,-05-] 022), the trial

 EJOURNALIZED [EaxEp,

ey -7 008 N



iy W e e - I omssans wnk § ¥

court wes divested of furisdiction in {ts cage go, DR-1996-0989, State ex rel Special
Frosecutors v, Judges, Cowt of Comman Pleas (1978), 55 Ohio St.2d 94, §7,

-On consideration whereof, this court Jssues a peremptory writ of profibition and
5rdam that respondent reftain frum taking any ection inconsistant with this court's ability
to affirm, modify or reverse respondent's Jenuary 9, 2009 judgment entry In case no, DR-

. 1996.0985. Further, the trial couct's Apsll 7, 2009 *Amended Qualified Domestic
. Relations Order" In case no, DR-1996-0989 is vacated, : :
A copy of ihis peremplory wit shell he served upon respondent personally, by the
Luons County olerk or deputy olerk, who is hereby specially authorized to serve this writ,
The clerk or deputy cleck shall verify, by affidevit, the time, place and manner of secvios

and file such varification upan complstion of the service,
The cleck is fuctirer divested fo immedlately serve upon all other parties & copy of

this peremptory wrlt It & manner pregeribagd by Civ.R. 5(B).

Jtis 50 ordered.
ene Singer. J. L
Thomas J. Osowik, T.
CONCUR.

ra
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IN THE COURT OF COMMON PLEAS, LUCAS COUNTY, OHIO
’ DOMESTIC RELATIONS DIVISION

JANET M SULLIVAN * "CASE NUMBER: DR 96-0989
7263 Wembley Terrace West o
Toledo, OH 43617 . - JUDGE LEWANDOWSKI
SSN: 281-42-9197 )
DOB: 08-02-57, * FINAL JUDGMENT ENTRY
~QOF DIVORCE
Plaintiff, * S
. Henry B. Herschel (0016383)
VS, o i HERSCHEL, ACCETTOLA, BLOOM
& MILLS
DANIEL J. SULLIVAN * " 615 Adams Street
22624 West Road, #105 : Toledo, OH 43604
Woodhaven, MI 48183 * . PHONE;: (419) 241-1150
SSN:  309-50-6649 . FAX: {419) 241-7825
DORB: 09-29-49 * “.ﬁ}ttomcy for Plaintiff
and b * Melvin G. Nusbaum (0017213)
. LACKEY, NUSBAUM, HARRIS

U.S. DEPARTMENT OF TREASURY * .. RENY & TORZEWSKI, LPA
THRIFT SAVINGS PLAN Two Maritime Plaza, Third Floor
F800 G Strect NW * Toledo, OH 43604
Washington. DC 20223, - PHONE: (419) 243-1105

. “'FAX: (419) 243-8953

Defendants, - Attorney for Defendant,
* " Daniel L. Sullivan

L L T T YT

This matter came to be heard on the 14th day of Mziy; 1997, upon the Complaint for Divorce

filed by the P!.aintiﬁ', Janet M. Sullivan, and the Answer and Cquntcrclaim for- Divorce filed by the
MAILED | " JOURNALIZED
NVHEARE ' o
:m m AUG 4 1997 | JUL 201997
-' o S v T




Defendant, Danicl 1. Sullivan, Appearances were made by the Plaintifl and her attorney, Henry B.
Herschel, and the Defendant and his attormey, Melvin G. Nushaum.
The Court makes the following findings: .

1. That the parties were married to each other on the Ist day of Noevember, 1986 in

Swanton, Lueas County, Chio. o
2. That there has been one (1) child bom as 'issuc of said marriage, to wit: Kevin

Thomas Suilivan, born July 22, 1987; and that Plaintiff is not now pregnant.

3. Thatthe partics lived in the State of Ohio during the marriage.
4. That the parties are presently living separat{: and apart.
5. . That one of the parties has fully complicd ‘with the requirements of Ohio Revised

Code 3109.27 by filing of the Uniform Chitd Custody Jurisdiction Act Affidavit,

6. That the issues of allocation of parcntal rigli:ts and responsibilitics for the care of the
child. residential parent and legal custodian, and shared pa}énfing, have been referred to'the Court
Counseling Department for investigation and rccommcnd.':;tion pursuant to O.R.C. 3109.04 and
Local D.R. Rule 20,

8. The Court f‘Lll'ihl;l‘ finds that upon representation of the partics, that an agreement as
to-alf matters pertaining to this action having been resolved t6 the full satisfaction of all partics; and
the matter proceeded 1o hearing on Plaintiff's Complaint for Divorce and Defendant’s Counter-Claim
for l)i\'nrﬁc. and the evidence offered in support thercof knl.ﬁ the Plaintiff and the Defendant.

.
RESIDENCY REQUIREMENT

The Court finds from the evidence that the Plaintii‘{ and the Defendant are, and have been,

b
'

bona fide residents of the State of Ohio for more than six (6) months immediately preceding the



filing of Plaintif’s Complaint for Divorce and Defendant's Counter-Claim for Divorce herein; and,
the Court further finds from the evidence that the Pleintiff and Defendant are, and have been, bona
fide residents of the County of Lucas within said State fpr more tﬁan ninety (90) days immediately
preceding the filing of Phaintiff™s Complaint for Divorce and Dcf‘cndant‘s Coumcr-Claim for Divorce

herein.

SERVICE QF SUMMONS

The Court further finds from the cvidence that the Defendant and the Plaintiff have been duly
served with a copy of said Complaint for Divorce and Counter-Claim for Divorce according to law -
and said service is hereby approved and confirmed by the Court.

GROUNDS :

The Count finds that the panties are incompatible and for which reason the PlaintifT is entitled

1 a divorce from the Defendant: and the Defendant is éhiitlcd to a divorce from the Plaintiff.
ORAL AGREEMENT

The Court further finds that the parties hereto have entered into an oral agreement with
respect to allocation of parental rights and responsibilities and shared parenting, for the care of the
child. child support, spousal support and related matters and division of their real and personal
property and ail other matters which they are permitted by law to agree upon; and the terms of said
agreement having been confirmed in_ an open Court by panics and their respective counsel, and
having been found to be fair and equitable by the Coun,f s:aid oral agreement is hereby approved,
adopted, and said terms and conditions of said oral agr;:qmcnt are hereinafter st forth as the orders

of this Court.



ORDERS OF THE COURT
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED, that the marriage

c.\‘.islling between the partics be terminated, and that the PlaintifT, Janet M. Sullivan, be, and she
hereby is, granted an absolute decree of divorce from the Defendant, Danicl J, Sullivan; and, the
Detendant, Daniel J. Sullivan, be, and he hereby is, granted an‘z_l-bsolurc accrcc of divorce from the
PlaintitT, Janct M Sullivan. |

IT IS FURTHER ORDERED, ADJUDGED AND IDECREED, that the oral agreement
cntered into by a.hd Vbctwccn the parties in réspcc_:t to all matters in controversy is fair and equilable
and the following are the orders of this Court in respect lhcrcld.

RESIDENTIAL PARENT AND LEGAL CUSTODIAN

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED. that the Plaintiff, Janet

M. Sollivan, shnlll be the residential parent and legal custodian of the minor child. to wit: Kevin
Thomas Su]livam-. b_ﬂrn' July 22, 1987: subject to the pnrcnf:il .‘righrs and responsibilitics of the
husband with l.hc minor child. _

1T IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Defendant, Danicl
J. Sullivan, shall be the non-residential parent of said minor child, and shall have periods of
visitation and companionship with the minor child as the pani_esl_rnay agree: however, if the partics
are unable to agree, then the partics shall abide by the Lucas. 'County, Ohio, Domestic Relations
Court Parenting Plan and Companionship Schedule, attached hercto and incorporated herein and
marked Exhibit "A".

In the event that the Defendant, Daniel J. Sulﬁv:m, sﬁall move more than one hundred fifty



A

(150) miles outside of Lucas County, then, and in that event, the most recent Court's Long Distance
Companionship Schedule shall become immediately effective; and Defendant, Daniel J. Sultivan,
shall pay onc hundred percent (100%) of all transportation costs incurred as a result of said long

distance visitation and companionship.

SUPPORT FOR THE MINOR CHILD

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Defendant,

Danicl J. Suliivan shall pav ehild support_in the amount of Six Hundred Sixty-Four Dollars

and Nincty-Seven Cents (S664.97) per child per month, phiis o percent (2%) poundage in the

amount of Thirteen Dollars and Thirty Cents ($13.30) per ﬁlﬁpth per child for a total monthly

:
child support payment of Six Hundred Seventy-Eipht Dollars and Twentv-Seven Cents

(S678.27), for one child. pavable through the Lucas County Child Support Enforéement

Ageney effective Aupust 1. 1997; pursuant to the Ohio Child Support Guidelines, a copy of

which is attached hereto as Exhibif "B".

IT IS FURTIER ORDERED, ADJUDGED AND:DECREED, that the Defendant,

Danicl J. Sultivan, shall enter Into a wage assipnment in accordance with the law nl_' Ohio

directing his emplover, Department of Treasury, cfo USDA, National Finance Center, P.O. Box

600090, New Orleans, 1.A 70160, to withhold said suppoft payments from his earnings in

accordance with this Qrder.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that all child support

pavments required by this provision, including applicable poundage, shall be paid throueh the

Lucas Couvnty Child Enforcement Apency, 701 Adams Street, Toledo, Ohio 43604,

10



IT IS FURTIIER ORDERED, ADJUBGED AND DECREED, that said child support is
payable to the age of majority, which s the age of eightcen (18) (O.R.C.3109.01). Notwithstanding
Section 3109.01 of the Ohio Revised Code, Danicl J. Sullivan's parental duty of support to the
children shall continue beyond the age of majority as Ioné a:s the child shall continuously attend. on
a full-lime basis, any recognized and aceredited high sr‘:ﬁéo'l; such duty of support shall continue
during the scasonal and vacation periods (O.R.C. 3103.03), It is further provided that, in the event

the minor child becomes physically or mentally disabled, and is unable ta support or carc for

himsell;, at such time as he attains the age of eighteen (18) years or as described above. the matter

ul‘child'supﬁgjrt shal! be subject to further order of this Coiurt.

I'T 1S FURTHER ORDERED, ADJUDGED AND DECREED, that the parties shail
continue to jointly maintain the custodial bank account nun"il_:’cr 26020257, with Mid Am Bank, on
behalf of the minor child, which is currently in the joir;'u hames of Danicl J. Sullivan, Janet M.
Sullivan. and Kevin Thomas Sullivan, a'minor. and currently has an approximate value of One
Thousand One Hundred Dollars ($1.100.00),

1T IS FURTHER ORDERED, ADJUDGED AND DECREED. that the Court shall
muinmi_n juri;%diction. if the partics arc unable to agree, or resolve any disputes, regarding the

disbursement of any funds in the custodial account, on behalf of the minor child.

MEDICAL INSURANCE COVERAGE FOR THE MINOR CHILDREN
IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Defendant, Daniel
J. Sullivan, shall maintain medical insurance coverage for the minor child through his employer, for

so long as he is obligated to pay child support for such child,

11
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ITIS FURTHER ORDERED, ADJUDGED AND DECREED, that the Defendant, Daniel

J. Sullivan, if auihorizcd and/or pcrmitted by his health plan, shall provide and maintain medical

insumnéc coverage for the minor child, beyond the age of mnjérity. until such time as the health

insurance plan no longer authorizes or permits health insurance coverage for the minor child.
ITIS FURTHER ORDERED, ADJUDGED AND DECREED, that the Defendant, Danicl

J. Sullivan, pursuant to the Court Schedule attached hereto and marked Exhibit “C", shall pay all

extraordinary medical, surgical, hospital, optical, pharmaceutical and dental expenses incurred on

~ behall of the minor child during the period he is obligated 10 puy, child support.

IT IS FURTIHER ORDERED, ADJUDGED AND DECREED, that the parties shall comply

with the Additional Order attached hercto and incorporated herein as Exhibit “D”,

e

4

DEPENDENCY/EXEMPTIONS FOR TAX PURPOSES

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED, that the Defendant, Danicl

J. Sullivan, shall be autfwrizcd 1o claim the minor child, Kevin Thomas Sullivan, bom July 22, 1987,
as a dependent and/or exemption for income tax purposes on their federal, state and local income
tax returns for the years 1996 and 1997, Thereafter, the pai‘fics shall alternate years for claiming the
remaining child as a dependent and/or exemption for incomic tax purpoécs on their federal, state and
local income tax returns. Defendant’s rights to claim the minor child of the partics for any given
taxable year, as set forth hercin, shall be subject the Defendant remaining substantially current in
his child support obligations for the calender year as set forth sbove, pursuant to the Chio Child
Support Guidelines and statutory laws of the State of Ohio,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the issuc regarding

12



the claiming of the minor child of the parties as a dependant and/or income tax exemption on their
respective federal, state and tocal income tax retumns of the PlaintifT and the Defendant shall be

subject to further order of this Court.

LIFE INSURANCE ¥ -
IT1S FURTHER ORDERED, ADJUDGED AND DECREED, that the Defendant, Danicl

J. Sullivan, shall designate the minor child a beneficiary of a sufficient amount of life insurance on

the Defendant’s life, to secure payment of unpaid child support in the event of his death, and there

is child su.pp'url duc‘and owing at the time of his death.

ITIS FURTHER OllDERED, ADJUDGED AND DECREED. that the minor child shall
have a elaim against the estate of the Defendant, in the event he fails to provide the above-deseribed
life msurance coverage.

IT IS FURTHER QRDERED, ADJUDGED AND DECREED, that the Defendant., Danicl
J. Sullivan shall deliver to Plainiiff, Janct M. Sullivan, a copy of the life insurance policy and‘or a
written endorsement from the life insurance carrier setting. lorth that the Defendant. Danicl J,
Suilivan. has fully complied with the terms and conditions of life insurance coverage for the minor
child of the partics, as hereinabove ordered, within thirty (30) days of the filing of this Final
Judgment Entry of Divoree.

[T IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Dcfcndanl..Dunie'l
J. Sullivan, shall provide to Plaintiff, Janct M. Sullivan, on an annual basis, proof of payments of
premiums and evidence that said insurance policy is in effect with respect to life insurance for the

minor child as hereinabove set forth.

13



SPOUSAL SUPPORT
IT 1S FURTHER ORDERED, ADJUDGED AND DECREED, that Defendant, Dani

J. Sullivan, shall pay no spousal support Plaintiff, Janct wllivan: and PlaintifT, Janet M

Sullivan, shall pay no spousal support to Defendant, Damcl J. Sullivan,
IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Court shall ﬁt '

retain jurisdiction over the issue of spousal support, and the above spousal support provision sha;

not be subject to modification by any Court, for any reason whatsocver.

4

REAL ESTATE

ITISFURTHER ORDERED, ADJUDGED AND DECREED., that the Defendant. Danie
1. Sullivan, shall convey forthwith to the Plaimiﬁ'. Janct M. Sullivan, by sufficient Deed. all of his
right, title and intcrest that he may have in the marital residence commonly known as and located:
at 7263 Wembley Terrace West, Toledo, Ohio 43617, and legally described as follows:

Lot Number Six Hundred Sixty-Two (662) in St. James Wood Plat 12, a Subdivision

in Sylvania Township, Lucas County, Ohio, in accordance with Volume 121 of
Plats, page 64. '

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that effective August 1,
1997, the Plaintifl, Janct M. Sullivan, shall assume and agrec to pay the remaining balance on a
certain promissory note exccuted by both parties, the paymcm. which is sccured by a first mortgage
with a balance in the approximate amount of One Hﬁndrcd Seventy Thousand Dollars

{$170,000.00); Plaintiff, Janct M. Sullivan, shall further assume and agree to pay the remaining

14



balance on a note due and payable to Plaintiff’s parents in the approximate amount of Eighteen
Thousand Nine Hundred Fifty Dollars ($18,950.00); nn'd.:l’laihliﬂ'. Janet M. Sullivan, shall

indemnify and hold harmless the Defendant, Danict J, Sullivan, of sny expense, loss, claim o

liability whatever arising from or in any way connceted with said note and first mortgage, and with

the note owed to Plaintiff's parents.

IT 1§ FURTIIER ORDERED, ADJUDGED AI\D DECREED, that effective August 1,
1997, and thereafler the Plaintiff, Janet M. Suflivan, shall ass:lmcjand be responsible for all wnilities,
real estate taxes, real estate insurance and other house rclaltcd"cxpcnscs and she shall hold the
Defendant, Daniel J. Sullivan, harmless and indemnify him _thcrcf‘rom from any expense., Joss, claim

or liability and hold him hannless therefrom.

PERSONAL PROPERTY

IT 1S FURTHER ORDERED, ADJUDGED A:N'D DECREED. that PlaintifT, Janet M,
Sullivan, be. and she hereby is, awarded free and clear from any further claim of the Defendant,
Danic) J. Sullivan, the following personal property: -

. Any automobile(s) currently titled in her name and/or in her possession. Plaimiff.
Janet M, Sillli\'_'.ln. shall continue to make all payments. if any, and indemnify and hold: harmless the
Defendant, Danict J. Sullivan, thercon.

2 Al of the houschold goods, furniture, fumishings, books. works of art, appliances,
jewelry. personal cffects, and all other tangible personal propcrtj not herein otherwise specifically

allocated, presently in her possession.

3. The USSA Mutual Fund-SEP, with an approximate value of Three Thousand Dollars

1
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($3,000.00), currently titled in her name,

4. The New York Life Insurance Policy, wjtﬂ an approximate cash value of One

Thousand Five Hundred Dollars ($1,500.00), currently titled in her name, |
_5. 'The pre-marital Merrill Lynch IRA, with an approximate value of Seven Thousand
One Hundred Sisteen Dollars ($7,116.00), currently titled in her name,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that Defendant, Danicl
J. Sultivan, be, and he hereby is, awarded free and clear from any further claim of the Plaintiff, Junct
M. Sullivan, the following personal property:

1. The 1995 Mustang GT automobile, with nﬁ'nppmximalc net equity of Two Thousand
Five Hundred Dollars (82,500,00).  Defendant, Daniel J. Sullivan, shall continue to make all
payments, and indemnify and hold harmless the Pluintill'l'...i:;nct M. Sullivan, thereon,

2 Al of the houschold goods, Tumniture, funiishiﬁgs. books. works of art, appliarces,
jewelry, personal effects, and all other tangible personal préhcny not herein otherwise specifically
allocated. presently in his possession,

kH The Whitchouse Federal Credit Union Thrift Savings Account, with an approximate
value of Fifteen Thousand Dollars (815.000.00), currently titled in his name.

4, The Whitchouse Term Life Insurance Poli;:y, with no cash value, currently titied in
his name. |

l'T IS FURTHER ORDERED, ADJUDGED AND DECREED, that, as and for additiona!
property settlement, the PlaintifT, Janet M. Sullivan, shul!.p‘:;y to the Defendant, Daniel J. Sullivan,
the sum of Fificen Thousand Dollars (315,000.00). Said sum shall be payable monthly, at Five

Hundred Dollars ($500.00) per month, with the first payment being due and payable on the 1st day

11
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of August, 1997, and all subscquent payments being due and payabie on the Ist day of cach month

thereafler, for a period of thirty (30) months.

IT IS FURTHER ORDERED ADJUDGED AND DECREED, that, as sceurity for the:

payment of the aforementioned Fifteen Thousand Dollars (Sls,OO0.0Dj. Plaintifl, Janet M, Stillivan,
shall exceute a cognovit promissory note, payable to the Defendant, Daniel J, Sullivan, incorporating
+ the terms and conditions as set forth above, secured by a rcn!‘(.;smtc mortgage on the property located
at 7263 Wembley Terrace West, Toledo, Ohio 43617, Said note and mortgage shall be non-interest
bearing, so long as PlainifT, Janct M. Sullivan, shall not be in default of payment for a period of no
more than thiny (30) days. [f PlaintifT, Janct M. Sullivan, shall be in default of payment for thirty
(30) days, said note and mortgage shall bear an interest rate of ten percent (10%) per annum: until
stch time as default is cured. [f Plaintiff, Janet M. Sullivan, shall be in default of payment for a

peried of sixty (60) days or more, then, and in that event, the entire balance shall become

1
L)

mmmediately due and payabie.

QUALIFIED R‘ETIRE.\IENT PLAN
ITISFURTHER ORDERED, ADJUDGED AND DECRF.IEDI. that the Defendant, Duanicl
-J, Sullivan, shall assign and ransfer 1o the Plaintiff, Janet M, Su‘llivan'.'ihrough a Qualified Domwstic
Redations Order. or separate Judgment Entry, whichever is applicable, twenty-five percent (25%
of the acerued monthly benefit that the Defendant, Daniel ). Sullivm;, was entitled to .rcccive as of
May 14, 1997, from Defendant, Daniel J. Sullivan’s interest in his retirement plan with the Civil

Service Retirement System, pursuant to the provision of the Spouse Eduity Act of 1984,

IT 15 FURTIIER ORDERED, ADJUDGED AND DECREED, that the PlaintifTs rights

12
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to designate a beneficiary, for survivor benefits, or other related rights under the above described
plan, shall be subject to the terms and conditions of the plan.

s i-‘URTIIER ORDERED, ADJUDGED AND DECREED, that Attomey William
Kimmelman. shall be hired by the Plaintiff, and the Defendant, to prepare the Qualiﬁéd Domestic

Relations Order and/or separate Judgment Entry for the above stated purposes,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED; that the remaining

seventy- l'|_rc percent (75%) of the acerued monthly benefit that the Defendant; Daniel 1. Sullivan, :

is entithed to in his retitement plan, through the Civil Service Retirement System, as of May 14,
1997, shall be retained and maintained by the Defendant, Daniel J. Sullivan, as and for his pre-
marital and marital portion of said retirement plan currently titled in his name, free and clear from

any claim of the Plainif, '

DERTS OF THE MARRIAGE

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the PlaintifT. Janct
M. Sullivan. shall pay the following debis of the marriage, and that the Plaintiff, Janet M. SuI_]iv:m.
shall indermnmty and hold the Defendant, Daniel J. Sullivan, harmless therefrom, to wits

USAA line of credit, in the approximate amount of $1,500.00
Walter E. Smith. in the approximate amount of 51,200.00
Jacobson’s, in the approximate amount of $300.00

Lion Store, in the approximate amount of $300.00

Debi o Plaimi#T s Parents. in the approximate amount of $18,950.00
L3AA Visa Card, in the approximate amount of $7,500.00
Hudsen's, in the approximate amount of $300.00

= b ey —

.l

ITISFURTHER ORDERED, ADJUDGED AND DECREED, that the Defendant, Daniel

J. Sullivan. shall pay the following debts of the marriage, and that the Defendant, Daniel J. Sullivan,
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shall indemnify and hold the Plaintiff, Janct M. Sullivan, harmiess therefrom, 1o wit:

. USAA Joint MasterCard, in the approximate amount of $7,500.00
2 Dr. Kallile, in the approximate amount of $600.00

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that except as herein
otherwise speeified, each of the partics shall indemnify and hold absolutely harmless the other from
_any expense, debt, claim or tax liability whatever contracted or incurred solely by him or her, and

neither of the parties shall hereafier incur any debts or obligations upon the credit of the other.

 MUTUAL RELEASES

IT IS FURTHER ORDERED, ADJ ﬂDGED AND DéCREED, that except as hereinnbove
vtherwise provided, cachparty hereby releases and discharges cﬁmplclcly ar}(i forever the nlhcri‘mm
;my‘and all rights of past, present and future support. division of propcrty.. right of dower, right to
act as administrator or executor in the estate of the other. right of distribtive share in the other's
estate, right ol exemption in the estate of the other, or any other property rights. benefits or
privileges acenting to either party by vi nué of said marringe rclatibornship. or otherwise, and whether
the same are conlerred by the statutory law or the common law of Ohio, or any other state or of the
United States. [t is the understanding ol said wife and husband that this Agreement, except as
otherwise provided herein, forever and completely adjusts, settles, disposcs of, and completely
terminates, any and all rights, claims, privileges and benefits that cach now fias, or cach may have
reason 10 believe each has against the other, arising out of said marriage rélationship or othenwise,
and whether the same is conferred by the laws of the State of Ohio, or any other state, or of the

United States. and which are now, or which may hereafter be, in force and efTect.
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IMPLEMENTATION OF AGREEMENT
IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that upon the exccution

of this Jﬁdgmcnt Entry, each party shall deliver to the other party, or permit the other to take
possession of all i_tc_ms of property to which cach is entitled under the terms of this Judgment Entry
and all periodic payments required under the terms of this Judgment Entry shall commence.

Within fifieen (15) days an.crjoumalizing ofa Dccrcc of Dissolution of the mnrr:'::gu ol the
p;miz_:s or a Decree of Divoree bmwﬁcn the parties, incorporating this Agreement or any amendment
or mu..ulii'lcmiun thereol, each party shall exccute and deliver all deeds, cunvcyaﬁccs. titles,
certificates and other documents or instruments necessary and proper 16 effectuate all the terms of
this Judgment Entry.

Upon the failure of either party to exccute and deliver any such deed. conveyance, title,
certificate ;)r other document or instrument to the other party, this Judgment Entry shail constitute
and operate as such properly exccuted document and the County Auditor and County Recorder and
any and all other public and private officials arc hereby a_uthoriz;:d and dirccted to accept this
Judgment Entry, or a properly certified copy thereof., in licu of the document regularly required for

such conveyance or transfer.

RELEASE OF INJUNCTIONS

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED, that ali prior injunctions
granted by this Court against all Defendants: Daniel J, Sullivan and Department of Treasury: are

hereby terminated and dissolved.

15
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ATTORNEY'S FEES, COURT COSTS

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that cach party shall pay

and be responsible for their own ntlorﬁcy‘s fees.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that court costs arc to be

paid from deposit,

NO FINAL RECORD. ﬂ , L .

JUDGE LEWANDOWSK] 7/”/»27

;\PP},%(?\?EI) BY: p

/e, [

’ AT
Hery B. Herse
Attomey.for Phintiy

/. ' T

-

. ;oY o
i L"A:*L | ,/}‘-t
Janet M. Sullivan, Plaintiff

!
o ‘.'.-l, ' ;/ .
/ ; F /‘rf [T

o s ,_(‘fi'l

Melvin G. Nusbatsh
Atterney for Defendant

— T BTATE OF QRI0, LUCAS COUNTY, u
' 1, BERNIE GUILTER, Clerk of Corrnon Pleas Court
+nd Coutt of Apgeals, ey cedifly this document (o be a trus
b oanns eany of _gi ;&3 ahﬁ! rnal of the proceedings
Wi 2 —.oF case number

Padd Uayr Med
T

Daniel J. Sullivand
e

wetdperfect sl an fe LMD suhscribed iy astme oBtchiy and afired the wel o
ai the Cuurthoyse in Toledo, Obio, iggald Covnty , tiis
day of - A.D-, Mu
BERNMIE QUILTER, Clerk

SEAL By—%
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IN THE COMMON PLEAS GOURT:@F LUCAS COUNTY, OHIO
DOMESTIC RELATIONS DIVISION

""“] rere ~ [ A o~
J ey T {1’ 7 .

Janet M, Sullivan, B © ™ (CaseNo. DR1996-0989
Plaintiff, .
Vs. S Vo Judge Donald L. Ramsey
' By Assignment

Daniel J. Sullivan,
Defendant, Judgment Entry

This matter came before the Court for trial December 11, 2008 upon the
Plaintiff’s Motions, filed July 27, 2006, for Approval of a Qualified Domestic Relations
Order, Retroactive Benefits and Attorney Fees. Present were the Plaintiff with her
attorney, Henry B. Herschel, and the Defendant with his attorney, Thomas A. Matuszak.
Upon the issues and the evidence adduced thereon, the Court finds and orders as follows:

By prior Judgment Entry, filed February 7, 2008, the Court granted summary
judgment on the issues that the Plaintiff is entitled to (a) a qualified domestic relations
order or a separate judgment entry, whichever is applicable, perfecting her rights in the
Defendant’s retirement plan as awarded to her pusuant to the parties’ divorce decree,
journalized July 30, 1997, and (b) retroactive benefits to which she has been entitled
since the Defendant’s retirement. Remaining at issue for the trial herein were (1) the
amount of the Plaintiff’s interest in the Defendant’s current pension plan in light of his
commingling of his pension plans, (2) the amount of retroactive benefits to which the
Plaintiff is entitled since the time of the Defendant’s retirement, and (3) the Plaintiff’s
request for attorney fees.

By the parties’ Final Judgment Entry of Divorce, journalized July 30, 1997, the
Plaintiff was awarded “twenty-five percent (25%) of the accrued monthly benefit that the
Defendant . . . was entitled to receive as of May 14, 1997, from [the Defendant’s] interest
in his retirement plan with the Civil Service Retirement System . . .” The Plaintiff was
further awarded the right to “designate a beneficiary, for survivor benefits, or other
related rights under the . . . plan, . . . subject to the terms and conditions of the plan.” For
reasons unclear to the Court the parties failed to perfect a qualified domestic relations
order or a separate judgment entry in a timely fashion so as to carry out the provisions of
the parties’ decree. When such was finally and ultimately attempted, the Plaintiff
discovered that the Defendant had removed without notice to the Plaintiff his retirement
plan from the Civil Service Retirement System and had transferred the same to the
District of Columbia Police Officers’ and Firefighters’ Retirement Plan. Further without
notice to the Plaintiff, the Defendant thereafter retired October 18, 2003 and began
receiving all pension benefits without any diminution or allocation of the Plaintiff’s share
to her. The Defendant knew, or had reason to know, that his actions in both transferring
the parties’ accumulations in the Civil Service Retirement System and in taking all of the
retirement benefits was in derogation of the Plaintiff’s rights in and to the same.

¢ JOURMALIZED
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. Plaintiff’s Current Rights in the Defendant’s Pension Fund

The unrebutted testimony of the Plaintiff's expert witness, Williara C.
Kimmelman, established that the Plaintiff is entitled currently to a monthly distribution of
One Thousand Three Hundred Twenty-five and 07/100 Doltars ($1,325.07) from the
Defendant’s pension benefits distributed through the District of Columbia Police
Officers’ and Firefighters’ Retirement System. Said monthly sum due the Plaintiff
represents her share of the Defendant’s benefits and rights therein accumulated under the
Civil Service Retirement System and transferred to the District of Columbia’s system.
Such rnonthly benefit does not include any rights accumulated by the Defendant out31de
of the provisions of the parties’ divorce decree.

Now, therefore, the Court awards to the Plaintiff such portion of the Defcndant’s
rights in the pension under the District of Columbia Police Officers” and Firefighters’
Retirement Plan so as to pay to the Plaintiff, beginning January 1, 2009, the monthly sum
of $1,325.07, together with any additional rights thereto including, but not necessarily
limited to, the rights to designate beneficiaries for survivor benefits, to receive cost-of-
living-adjustments and all other rights pursuant to said plan accorded to participants
therein. The Plaintiff shall prepare, or cause to be prepared, a qualified domestic
relations order, or a separate judgment entry, as may be requircd by the pension
administrator, so as to perfect the Plaintiff’s rights in said pension plan in accordance
with the orders herein.

Retroactive Benefits Due the Plaintiff

The unrebutted testimony of the Plaintiff’s expert witness, William C.
Kimmelman, established that since the time of the Defendant’s retirement, namely
October 18, 2003, the Plaintiff should have received monthly pension benefits beginning
November 1, 2003 through December 1, 2008 in the principal amount totalling Seventy-
six Thousand One Hundred Eighty-five and 92/100 Dollars ($76,185.92). Said sum
includes the basic monthly pension benefit beginning November 1, 2003 and the cost-of-
living-adjustments to which she was entitled pursuant to the plan. Said sum excludes any
award of interest thereon during the time period mentioned. The Plaintiff did not assert
any claim for pre-judgment interest and did not demonstrate to a professional degree of
certainty what interest rate should apply during said time period. Through the
Defendant’s deliberate actions the Plaintiff had been denied those benefits of the pension
rights awarded to her pursuant to the parties’ divorce decree,

Now, therefore, judgment is hereby awarded to the Plaintiff against the Defendant
in the amount of $76,185.92, together with statutory interest thereon from the date hereof
until paid in full. Further, the Plaintiff is awarded execution upon said judgment
including, but not Hmited to, further attachment of the Defendant’s rights in and to the
District of Columbia Police Officers’ and Firefighters’ Retirement Plan pursuant to a
qualified domestic relations order or separate judgment entry which may perfect the
Plaintiff’s rights in accordance with the orders herein and the terms of the pension plan.
The Court deems the judgment awarded hereby to be in the nature of pension rights and
sustenance to the Plaintiff and, therefore, not dischargeable in bankruptcy by the

Defendant.
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Attorney Fees and Costs of Litigation

The Court, as previously noted, finds that the Defendant knew, or had reason to
know, that his actions in transferring the parties’ benefits accumulated in the Civil
Service Retirement System and subsequently retiring, all without notice to the Plaintiff,
were in derogation and violation of the Plaintiff’s rights. The Court further finds that
much of the Defendant’s conduct in the instant litigation was dilatory in nature designed
only for the purpose of delay. The Court notes as an example the Defendant’s appeal of
the various orders, while knowing, or having reason to know, the orders appealed from
were not final and appealable. The Court finds that the Defendant’s behavior in
relationship to the matters before the Court cost the Plaintiff needless legal fees and
litigation expenses. The Defendant advanced no defense in chief at the trial justifying his
position, Had the Defendant simply complied with the parties® divorce decree and
conducted himself in good faith in relationship thereto, all of the present litigation would
have been avoided.

The Court finds that the Plaintiff has incurred attorney fees-with Hc:nry B.
Herschel in the amount of Nineteen Thousand Six Hundred Eighty-five Dollars
($19,685.00) at the hourly rate of $250. The Court further finds from the evidence that
the hours were reasonably and necessarily incurred for the prosecution of this case and
that the hourly rate is reasonable and customary in the Lucas County, Ohio area for
attorneys of the experience and expertise of the Plaintiff’s legal counsel.

The Court further finds that the Plaintiff had to incur litigation costs by engaging
expert witnesses, namely, William C. Kimmelman and Martin E. Mohler. Mr.
Kimmelman is an attorney and a certified public accountant licensed in the State of Ohio.
He is routinely recognized by this Court as an expert in pension matters including, but not
limited to, evaluations and distributions thereof pursuant to qualified domestic relations
orders or other separate judgment entries. Mr. Kimmelman’s fees in regards to the
expertise rendered herein were $3,424 at the rate of $150 per hour. The Court finds such
fees to have been reasonably and necessarily incurred by the Plaintiff in the prosecution
of her case.

Mr. Mohler is an attorney hcensed int the State of Ohio, who devotes a significant
amount of his practice to family law in Lucas County. Mr. Mohler was engaged by the
Plaintiff to prove her claim for attorney fees. Mr, Mohler was recognized by this Court
as an expert qualified to testify relative io the fees charged by Mr. Herschel., Mr.
Mobhler’s fees in reviewing Mr. Herschel’s representation of the Plaintiff in this matter
and the fees he charged, together with the time of his testimony, were $1,575 at the rate
of $225 per hour. The Court finds such fees to have been reasonably and necessarity
incurred by the Plaintiff in the prosecution of her case.

The Court further finds that not only were such fees needlessly incurred by the
Plaintiff as a result of the Defendant’s deliberate actions, but also that the Plaintiff is
otherwise unable to afford the same. To force her to pay such fees and expenses from the
award hereinabove made would be unjust and inequitable to the Plaintiff and cause her
greater harm from the intentional actions of the Defendant and a deprivation of her rights
awarded pursuant to the parties’ divorce decree.,

L
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Now, therefore, as and for legal fees and litigation expenses the Court awards
judgment in favor of the Plaintiff against the Defendant in the total amount of Twenty-
four Thousand Six Hundred Eighty-four Dollars ($24,684), together with statutory
interest thereon from the date hereof until paid in full. The Plaintiff is further awarded
execution against the Defendant on said judgment.

Court costs are taxed to the Defendant,

It is so ordered.

_z"" "'ﬁ-/} : /)‘ﬂ/a//* i o Zm

date Judge Donald L. Ranisey, By ?ﬁﬁ nt
éc: Janet M, Sullivan, Plaintiff

Henry B. Herschel, Attorney for Plaintiff
Daniel J, Sullivan, Defendant
Thomas A. Matuszak, Attorney for Defendant
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FILED
LUCAS COUNTY

IN THE COURT OF COMMON PLEAS, LUCAS COUNTY, ORIDJAN -9 P §: 27

DOMESTIC RELATIONS DIVISION
' DOMESTIC RE|
W s
Janet M. Sullivan ) Case No.DR9609gy . C-ERH OF COURTS
282 West Edinburgh Drive
Highland Heights, Ohio 44143 ) Judge David E. Lewandowski
SSN: 281-42-9197 ' :
DOB: 08/02/57 ‘ ] QUALIFED DOMESTIC
' RELATIONS ORDER
Plaintiff, ) '
~ Henry B. Herschel (0016383)
Vs, ) HERSCHEL, ACCEITOLA, BLOOM
MILLS & MANORE
Daniet J. Sullivan ) 615 Adams Street
7400 State Route 110 Toledo, Ohio 43404
Rochester, Indiana 446975 | (419) 241-1150
SSN: 309-50-6449 Fox: (419) 241-7825
DOB: 09/29/49 )
Attorneys for Plaintiff

Defendant, }

To: Plan Administrator
District of Columbia Police Officers
and Firefighters Retirement Plan
441 4 Sireet NW '
Room 340
Washington DC 20001

This cause came on for hearing on the 14 day of May, 1997 upon the
Complaint for Divorce filed by the Plaintiff herein. The Court now comes to
determine the rights of the parties to the pension benefits of the Defendant. The
Court makes the following order in conjunction with the Court's Order pertaining

to the division of the other properly of the parties:

CJOURNALZED  MASLED
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A. This Order shall pérfcin to the District of Columbia Police Officers and

. Firefighters Retirement Pian, which shall hereinaiter be referred to os the "Plan”,

Further, any successor plans to the Plan or any other pian(s} to which liability for
provision of the Participant's benefits described hereinbelow is incured shall also
be subject to the terms of this Order. In addition, any benefils accrued by the
Participant undér a predecessor plan of the employer or any other defined
benefit or defined contribution pian sponsored by the Participant's employer
where liabitity for benefits accrued under such predecessor plan or other
defined bénréﬁi or defined contribution plan has béen transterred to the Plan |
shall also be subject to the terms of this Order. Any changes in Plan
Administrator, Plan Sponsor or name of the Plan shall not affect the altemate
payee's rights as set forth herein.

B. The paricipant in the Plan is Daniel J. Sullivan, social security number 309-
50-6649, whose address is 7400 3tate Route 110, Rochester, Indiana 446975.

C. The altemate payee is Janet M. Sullivan. social security number 281-42-
9197, whose address Is 282 West Edinburgh Drive, Highland Heights, Chio 44143,

D. The dltemote payee and the parficipant were married on November 1,
1986 and divorced on May 14, 1997 (for purposes of retirement benefit division).

E. The benefit to be paid from the Plan directly to the alternate payee
pursuant to the participant's assignment of benefits, in compliance with the D.C.
Spouse Equity Act of 1988, as omended, shall be One Thousand Three Hundred
Twenty Five Dollars and Seven Cents {$1,325.07) of the participant's gross

monthly benefit,

In addition, the alternate payee shall receive a pro-rata share of any post-
retirement cost of living adjustments or other economic improvements made o
the participant's benefits on or after the date of the participant's retirement.

Such pro-rata share shall be calculated in the same manner as the dfemate

-2-
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payee's share of the participant's retirement benefits as set forth in the
Immediately preceding paragraph.

F. The participant shall assign to the difemate payee the benefits set forth
above and the Plan shall pay benefits to the alternate payee in any form
permitted by the Plan which is selected by the alternate payee, provided that
the form selected by the altemaote payee does not adversely effect the
selection by the participont of a form of béneﬁt payment {including the
participant's right 1o designate a beneficiary as to the participant's portion of
the benefiis other than or in oddiﬁo.n to the altemate payee). The form of
benefit elected by the alterate payee is 1o be based on the life expectancy of
. the dltemate payee, Any actuatial adjustment which might be necessary to
convert the alternate payee's benefifs to be based on the life of the alternate
payee shall be applied to the benefits of the dliemate payee. If the participant

dies prior to reaching the eariest age at which the participant could begin to

recelve benefits under the Plan the dlternale payee shall be enfitedtoany .

“surviving spouse” benefits 1o the exient and in liev of that portion of the
paricipant's benefits which have been assigned to the alternate payee under -
the terms of this Order, However, if the alternate payee dies prior to the
dltemate payee receiving any benefits pursuant to this Order, all benefits
assigned to dltemate payee shall revert to the participant.

At all times relevant hereunder, the alternate payee shall be treated asa
"surviving spouse” with respect to that portion of the participant's benefits which
have been assigned to the alternate payee under the terms of this Order.

G. This assignment of benelits as Ordered herein does not require the Plan
to provide any type or form of benefit, or any option, not otherwise provided
under the Plan; further, this assignment as Ordered herein does not require the

Plan to provide increased benefits {delermined on the basis of actuarial value);

-3
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and, this assignment as Ordered herein does not require the Plan to provide
benefits to an alternate payee which are required to be paid to another
alternate poyee under another Order previously determined to be a Qudlified
Domestic Relations Order.

H. From the date of this Order and thereafter, the alternate payee shall
have with respect to the alternate payee's interest in the Plan which interest is
created under this Order, to the extent permitted by law or the Plan, the
exclusive right to elect to receive beqefits on or after the eorliest date which the
participant is or would have been eligible to withdraw any funds from the Plan.
However, if the altemate payee elects to recelve payments prior to the
participant and the participant loter retires and receives an early retirement
subsidy, the alternate payee's benefits shall be recalculated (in the same
manner as the alternaie payee's benefits are determined as set forth in Section
E hereinabove) to reflect said subsidy,

I. Pending the determination by the Plan Administrator of the Plan from
which benefits are herein assigned as to whether or not this Order is o Qualified
Domaestic Relations Order under the D.C, Spouse Equity Act of 1988, the
participant shall honor any written directions from the alternate payee
concerning the altemnate payee’s interest in the Plan; and the participant shall
prepare and deliver fo the Plan Administrator or other appropriate persons
written instructions that implement fthe above described written instructions from
the dlfernate payee.

J. The ditemate payee shali include in gross income for the tax years of
receipt all retirement benefits that the alternate payee receives due to the

participant's assignment of benefits herein and the participant need not Include

- such benefits in the participant's gross income or as deductions for such tax

years. The gliernate payee, alone, shall be treated as the distributee under

-4~
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Sections 72 and 402 of the Internal Revenue Code of 1986, as amended, of any
payment or distribution that Is made to the alternate payee under the
participant’s assignment of benefils herein. Further, the parties agree that
Section 72(m){10) of the Internal Revenue Code of 1986, as amended, orits -
successor provision, if any, and the reguiations promulgated pursuant to that
Section, shall govern the allocation of any relevant investment.

K. Payments to the aiternate payee before the participant attains the age
of 59-1/2 are not subject to the ten percent {10.00%} additional income tax that . .
would otherwise apply under certain circumstances if the participant had
received said amounits. |

L. The participant, the alternate payee, and the Court intend this Order fo
be a Qudlified Domestic Relations Order under the D.C, Spouse Equity Act of
1988; further, this Order Is issued pursuant to Ohio Revised Code Sections
3105.171 and 3105.18 which relate to the provision of marital property rights and
spou;al support payments, as defined therein between spouses and former
spouses in actlons for divorce.

M. In the event that the Plan is terminated, whether on a voluntary or

involuntary basis, and the participant's benefits become guaranteed by the

-Pension Benefit Guarantee Corporation, the dliernate payee's benefits, as set

forth herein, shall also be guaranteed to the same extent in accordance with
the Plan's termination rules and In the same ratio as the participant's benefits are
guaranteed.:

N. The intent of this Order is o provide the dlternate payee with a
retirement payment that fairly represents the dlternate payee’s marital share of
the retirement benefits set forth herein. In the event any Order submitted to the
Plan Adminkstrator is held not to be a Qualified Domestic Relations Crder within

the meaning of the D.C. Spouse Equity Act of 1988, as amended, the parties

-5-
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sholl submit to and request this Court or any other Court of competent
jurisdiction to amend or modify the Order, but only for the purpose of
establishing or maintaining its qualifications as o Qudlified Domestic Relations
Order in such a manner that will reflect the parties’ and the Court'sintent as
expressed hereln, said amendment or modification Order is to be entered Nunc
Pro Tunc if appropriate and Jurisdiction is hereby reserved for this purpose.

Q. Atrue copy of this Order shall be served upon the Plan Administrator
forthwith. This Order shall take effect immediately and shall remain in effect until
further Order of the Court; the:Court further retains jurisdit:ﬁon to supervise the

payment of retirement benefifs, as provided herein,

-+

Judge Donald LARamsey

P

APPROVED:
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FILED
LUCAS COUNTY
IN THE COURT OF COMMON PLEAS, LUCAS COUNTIMIQMGT A I3 1b
- DOMESTIC RELATIONS DIVISION
DOMESTIC RELATIONS
BERNJE QUILTER

Janet M. Sullivan ) Case No. DR94-09g9 CLERK OF COURTS
282 West Edinburgh Drive
Highland Heights, Ohio 44143 ) Judge David E. Lewandowski

SSN: 281-42-9197
DOB: 08/02/57 )

Plaintiff, )
Vs, ' '}
Danie} J. Sullivan )
7400 Siate Route 110
Rochester, Indiana 44975 )
SSN: 309-50-6647
DOB: 09/29/49 )
Defendant, }

To: Plan Administrator
District of Columbia Police Officers'
and Firefighters' Retirement Plan
441 4% Street NE
Suite 340 North
Washington DC 20001

AMENDED QUALIFIED DOMESTIC
RELATIONS ORDER

Henry B, Herschel (0014383)
HERSCHEL & ACCETTOLA
615 Adams Street

Toledo, Ohio 43404

(419) 241-1150

Fax: (419) 241-7825

Attorney for Plaintiff

WHEREAS, o Final Judgment and Decree of Divorce was entered in the

above captioned case by the Court of Common Pleas of Lucas County, Chio,

Domaesfic Reiations Divislon, on the 29 day of July, 1997 and therein, the

marriage of Daniel J. Sullivan and Janet M. Sullivan (collectively, the "Partles”}

was dissolved; and

E-JOURNALIZED

APR 7 2009

MAILED
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WHEREAS, this Court has personal jurisdiction over the Parties and jurisdiction
over the subject matter of this Order and the dissolution proceeding; and.

WHEREAS, this Court intends that this Order shall be Qualified Domestic
Relations Order {hereinafter referred to as a "QDRO"} as that term is used in
Section 20é{d} of the Employee Retirement income Security Act of 1974, os
amended (the "Aci';). and Section 414{p) in the Intenal Revenue Code of 1984,
as amended {the "Code’};

WHEREAS, the Court infends that this Order shall comply with ihe D.C. Spbuse

" Equity Act of 1988, D.C. Code §1-529.01 et seq.;

NOW, THEREFORE, IT 1S HEREBY ORDERED BY THE COURT os follows:

1. Definilions; As used in this Order the foliowing terms shall apply:
a. The term "Participant” shali mean Daniel J. Sullivan, whose last known

address is 7400 State Route 110, Rochester, Indiana 46975, whose social security
number is 309-50-6649, and whose date of birth is 09/29/49,

b. The term "Alternate Poyee” shalt mean Janet M. Sullivan, whose Jast
known address is 282 West Edinburgh Drive, Highiond Heights, Chio 44113, whose
social security number is 281-42.9197, and whose date of birth Is 08/02/57. The
Alternate Payee is a former spouse of the Parficipant.

c. The term "Plan” shall mean the District of Columbia Police and Firefighters’

Reflrement Pian. The Participant was formerly an employee of the United States

Secret Service.

d. Thé term “Plon Administrator’ shall meon the D.C Department of Human
Resources, Police and Firefighters' Retirement and Relief Board, Suite 340 North,
441 4 Street, NE, Washington, DC 20001,

2. Intent of Order. This Order is entered pursuant to the domestic relations
laws of the State of Chio, the D.C. Spouse Equity Act of 1988, D.C. Official Code
§1-529.01 et seq., Section 206(d) of the Act, and Section 414(p} of the Interncl

-2.
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Revenue Code and is infended 1o create or recognize the existence of the
Alternate Payese's rights to or assignment of the right to receive all or a portion of
the benefits payable with the regard to the Participant under the Plan.

3. Plon Bepefits:

a. Assigned Benefits under the Plan. The Altemate Payee shall receive One

Thousand Three Hundred Twenly Five Dollars and Seven Cents ($1,325.07) of the
Participant’s gross monthly benefit, as much amount is adjusted by any cost-of-
living adjustments. The Participant shall retain all remaining interest in the Pion.

b. Foun of Payment and Benefit Commencement Date. The Assigned
Benefit payable to the Alternate Payee under this Order shall be pald in the
formofa Iitefime annuity for the life of the Alternate Payee commencing as
soon as administratively feasible after approvat of the Order.

c. Deaqth of the Allernaie Payee. All payments {o the Alternate Payee shall

cease on the death of the Alternate Payee, and no benefit shall be paid to the
survivorls) of the Alternate Payee.

d. Degth of the Porticibant and Survivor Annuity. in the event of
Parficipant's death, the Alternate Payee shall be treated as the Surviving Spouse

of the Parlicipant and shall receive Fifty Percent [50%) of the Participant's
reguiar Survivor Annuity under the Plan. The Participant hereby reserves the
remaining portion of the survivor annuity of any subsequent spouse. All survivor
payments to the Alternate Payee herein shall cease if the Altemate Payee
remarries before attaining the age of fifty-five (55).

e. Heqllh Plan Benefils. The Alternate Payee shall elect to remain enrolled in
the Parficipant's Heaith Benefits Plan and shalt continue receiving health -
insurance coverage under such plan, subject to her eligibility under the same.

f. Payment. The Plan Administrator shall mail any payment pursuant to

paragraph 3 directly to the Allernate Payee at the address provided in

-3-

34



poragraph 1{b) above or to an allernate oddress provided to the Plan
Administrator in writing by the Alternate Payee.

g. Covenanis Regarding Order. The following covenants shall apply to this
Qualitied Domestic Relations Order:

i. -~ The authority 1o enforce this QDRO is in the D.C. Spouse Equity Act of
1988, D.C, Official Code §1-529.01 et seq.

ii. None of the provisions contained in this QDRQO shall be construed in
any way to require that the refirement plan provide the Alternate Payee
with any type or form of benefit or option not provided for by the D.C.
Spouse Equiity Act of 1988,

il. Any and all payments to the Alternate Payee as directed herein are
not retroactive. All payments shall commence on the effecfive date in the
notice, following approval of the QDRO.

iv. The Alternote Payee's share of the annuity shall be poid directly from
the Participant's retirement plan, the Distict Of Columbia Police Officer's and
rirefighters’ Retirement Plan.

h. Jurlsdiction. The Court retains jurisdiction over this matter-to omend this

Order as to establish and/or maintain its qualification as a QDRO, provided that

- no amendment of this Order Is to require the Plan to provide any type, form or
option or benefit not otherwise provided for under the Plan.
SO ORDERED, this day of

, 2009.

UCAS COUNTY, as M_{.
THE STATE OF QH, L pleas Court
i, TER, Clesk of Common
I, DERNIE QL J & }ﬁ this

£ Anpeals, Judge Donald L. Ramse
and Cown of Appeis u wlﬁ‘: g y /

4 - ?

. . F, 4 have hereun(o

. IN TrM'MOrN‘l f“jﬁox the seal of said )
subscrbed oy 2B B i oy s

g A B, XL
day of =
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APPROVED:

S D /A /

enfy B. Herschel
Attorneyfor Plaintiff

¥z
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COURT Pl ppEALS
.09
s iy -1 P 10
; :'-':-".5 ca‘ t‘ .
LEP e 0IN THE COURT OF APPEALS OF OHIO

L% . :.' % I..‘t-’
0 LAVRNRTS  SIXTH APPELLATE DISTRICT
Y LUCAS COUNTY

Stats ext rel, Daniel J, Sullivan Court of Appesls No, L-05-1118

Relator
.v‘ . i 1oda e " . .
Julge Dould L, Remsy DECISION AND JUDGMENT
Respondent ' Decided; -
LB KT ] m 07 w

This matter is before the court &5 an orlgnal antion in prohibition, Relator,
Deaiel J, Sulltvan, secks an order from this court prohiblting respondent, Judge
Dooald L. Remssy of the Lucee County Court of Comrmon Pleas, Domcsric.R:Iations
Division, from continuing to axémisé_lurlsdlcﬁonin the underlyit;g caso of Jamer M,
Sulltvan v, Danlel J. Sulitvan, Lucas County Domestie Relations Court (ozse No. DR-
1996-0989). Relator afso sesks an order from this covrt vacating the "Amended
Quaiified Dowmestic Relations Order" joumnalized in the underlying case on April 7,2008

by respondent,
Relator filed & timely notice of appeal in this court on January 20, 2009 from the

Januzry 9, 2009 judgment entry end the Qualified Domestic Relations Order in the

underlying case. Once relator's notlce of appeat was filed (case No. 1-08-1 §22), the tria!

 EJOURNALIZED [EaxER)

ey -7 2008 ) iv
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colct was divested of fucisdiction in {ts cage no, DR-1996-0989, Siare ex 7sl. Special
Prosecutors v, Jutdges, Coutt of Comman Pleas (1878), 55 Ohio 5t.2d 94, 97,

- On consideration whereof, this court issues 2 peremptory writ of prohibition and
érdané that respondent refrain ftom taking eny action Inconsistant with this cout's ability
to affirm, modify or reverse respondent's January 9, 2009 judgment entry In case no, BR-
1996.0989. Futher, the trial cowt's Apr] 7, 2009 "Amended Oualified Domestic

" Relations Order” in case o, DR-1996-0025 s vacated.

A copy of this peremptary writ shall be served upon respondent personally, by the
Lucas County olerk or deputy clerk, who Is hereby specially authorized £o serve this writ,
Thie clerk or deputy clerk shall verify, by affidevit, the ﬁmé_. plece and meanner of secvies

and file suoh varification upon eamnpletion of the service.
The cladk is further divested o fmmedlately serve upon a1l other parties 2 copy of

this peremptory wit In 2 marmer preseribed by CivR. 5(8).

It is so ordered,
" ‘dnfld...
Thomas J. Osowik. I,
CONCUR,
GE
LE '
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Constitution Online Page 1 of 1

§ 4.03 Court of appeals
[ Viaw Articls Table of Contents |

(A} The state shall be divided by law Into compact appellate districts in each of which there shall be a court of appeals consisting of
three judges. Laws may be passed Increasing the number of judges in any district wherein the volume of business may requlre such
additional judge or judges. In districts having additional judges, three judges shall participate In the hearing and disposition of each
case. The court shall hold sessions in each county of the district as the necessity arises, The county commissioners of each county
shall provide a proper and convenient place for the court of appeals to hold court.

(B)(1) The courts of appeals shall have original jurisdiction in the following:

(a} Quo warranto;

(b) Mandamus;

{c) Habeas corpus;

{d} Prohibltlon;

(e) Procedendo;

(F) In any cause on review as may be necessary to its complete determination.

(2) Courts of appeals shalk have such jurisdiction as may be provided by law to review and affirm, modlfy, or reverse judgments or
final orders oF the courts of record inferior to the court of appeals within the district, except that courts of appeals shall not have
jurisdiction to review on direct appeal a judgment that imposes a sentence of death. Courts of appeals shall have such appeliate
jurisdiction as rmay be provided by law to review and afflrm, modify, or reverse final orders or actions of administrative cofficers or
agencies,

{3) A majority of the judges hearing the cause shall be necessary to render a judgment. Judgments of the courts of appeals are final
except as provided In sectlen 2{B){2) of this article. No judgment resulting from a trial by jury shall be reversed on the weight of the
evidence except by the concurrence of all three judges hearing the cause.

(4) Whenever the judges of a court of appeals find that a judgment upen which they have agreed is in conflict with a judgment
pronounced upon the same question by any other court of appeals of the state, the judges shall certlfy the record of the case to the
supreme court for review and flnal determinatlon.

(C) Laws may be passed providing for the reporting of cases in the courts of appeals.

(Amended November B, 1994}

http://www.legislature. state.oh.us/constitution.cfm?Part=4&Section=03 . 9/25/2009
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§ 4.04 Common pleas court
f View Arlicle Tahla of Gonients |

(A) There shall be a court of common pleas and such divisions thereof as may be established by law serving each county of the
state. Any judge of a court of common pleas or a division thereof may temporarlly hold court In any county. In the interests of the
fair, impartial, speedy, and sure adminlstration of justice, each county shall have one or more resident judges, or two or more
counties may be comblned Into districts having one or more judges resident in the district and serving the commen pleas courts of all
counties in the district, as may be provided by law. Judges serving a district shall sit in each county in the district as the business of
the court reguires. 1n countles or districts having more than one judge of the court of commen pleas, the judges shall select one of
their number to act as presiding judge, to serve at their pteasure. If the judges are unable because of equal division of the vote to
make such selection, the judge having the longest tokal service on the court of cormmon pleas shall serve as presiding judge untit
selection Is made by vote. The presiding judge shall have such duties and exercise such powers as are prescribed by rule of the
Supreme Court,

(B) The courts of common pleas and divislons thereof shall have such original jurisdiction over all justiciable matters and such
pawers of review of proceedings of administrative officers and agencies as may be provided by law.

(C) Unless otherwise provided by law, there shall be a probate division and such other divisions of the courts of common pleas as
may be provided by law. Judges shall be elected specifically to such probate divislon and to such other divisions. The judges of the
probate division shall be empowered to empioy and control the clerks, employees, deputies, and referees of such probate division of
the commaon pleas courts. :

(Amended, effective Nov. 6, 1973; SIR No.30. Adopted May 7, 1968. Former

§ 4 repealed.)

40
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(C) Pro Se Briefs Filed Pursuant to Anders v. California (1967), 386 U.S. 738.

After service on defendant—api)ellant of an Anders brief by appointed counsel,
defendant-appellant has 60 days to file his own assignments of error and brief.

(Amended, effective July 1, 1981; June 1, 1984; June 1, 1985; September 1, 1990;
October 1, 1991; July 1, 1992; July 1, 1995; July 1, 1996; January 1, 1998; July 1, 2000;
July 1, 2006)

RULE 6. ORIGINAL ACTIONS

Habeas corpus actions shall be brought and proceed in accordance with R.C.
Chapter 2725. Petitioner shall file an original and three copies of a complaint in habeas
COrpus.

An original action, other than habeas corpus, shall be instituted by filing an
Ioriginal and three copies of a complaint for the court's use, plus additional copies as
necessary for service to each respondent. The complaint shail contain the name, title, and
address of each respondent. The clerk of the court of appeals shall serve a copy of the
complaint and summons upon each respondent by certified mail to the addresses(es)
indicated on the complaint. The summons shall state that respondent need not file an
answer until directed by the court of appeals to do so. If the complaint appears to
properly set forth a claim for relief, the court will issue an alternative writ which will
indicate the time for filing an answer or a motion to dismiss pursvant to Civ.R. 12(B)(6).

Except as delineated below, the original action shall proceed as any civil action under the

Ohio Rules of Civil Procedure, as may be applicable to original actions.
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Unless otherwise directed by the court, in all original actions, other than in habeas
corpus, if either party intends to file a motion for summary judgment, the motion shall be
filed within 20 days of the date of service of the answer filed by respondent. A response
to the motion for summary judgment shall be due within 20 days of the date of service of
the motion and a reply shall be due within 10 days of the date of service of the response,
at which time the motion will be decisional. No hearing will be held on a motion for
summary judgment unless ordered by the court.

In the event that neither party files a motion for summary judgment or a motion to
dismiss in the time allowed, or if 2 motion for summary judgment or a motion to dismiss
is filed and denied, the parties shall submit their case to the court within 20 days of the
date that the motion for summary judgment or motion to dismiss was due or is denied.
Each party's case shall be submitted by a brief on the law, an agreed statement of facts, if
applicable, and/or stipulations, depositions, and/or affidavits. No hearing will be held
unless ordered by the court. If the court orders a hearing, court stenographers will not be
in attendance unless arranged for and employed by one or more of the parties and
appointed by the court, or unless, because of exceptional circumstances, otherwise
ordered by the court.

(Effective January 1, 1980; August 1, 1989; September 1, 1990; July 1, 1992;
amended, effective January 1, 1998; July 1, 2006)

RULE 7. COST DEPOSITS
(A) In Original Actions. No complaint in non-criminal habeas corpus,

mandamus, prohibition, procedendo, or quo warranto may be accepted for filing in this
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5 USCA § 8336 . Page 10of7

5U.5.C.A. § 8336

United States Code Annotated Currentness
Title 5. Government Organization and Employees (Refs & Annos)
Part III. Employees (Refs & Annos)
Subpart G. Insurance and Annuities {(Refs & Annos}
"& Chapter 83. Retirement (Refs & Annos}
*@ Subchapter III. Civil Service Retirement (Refs & Annos)
=g 8336. Immediate retirement

{a) An employee who Is separated from the service after becoming 55 years of age and completing
30 years of service is entitled to an annuity.

(b) An employee who is separated from the service after becoming 60 years of age and completing
20 years of service is entitled to an annuity.

(c)(1) An employee who is separated from the service after becoming 50 years of age and
completing 20 years of service as a law enforcement officer, firefighter, nuclear materials courier, or
customs and border protection officer, or any combination of such service totaling at least 20 years, is
entitled to an annulty. '

(2) An employee is entitled to an annuity if the employee--

(A) was a law enforcement officer or firefighter employed by the Panama Canal Company or the
Canal Zone Government at any time during the period beginning March 31, 1979, and ending
September 30, 1979; and

(B) is separated from the service before January 1, 2000, after becoming 48 years of age and
completing 18 years of service as a law enforcement officer or firefighter, or any combination of

such service totaling at least 18 years.
{d) An employee who--

(1) is separated from the service involuntarily, except by removal for cause on charges of
misconduct or delinquency; or

(2){A) has been employed continuously, by the agency in which the employee is serving, for at
least the 31-day period ending on the date on which such agency requests the determination

referred to in subparagraph (D};
(B) is serving under an appointment that is not time limited;

(C) has not been duly notified that such employee is to be involuntarily separated for misconduct or
unacceptable performance;

(D) is separated from the service voluntarily during a period In which, as determined by the office
[FN1] of Personnel Management {upon request of the agency) under regulations prescribed by the
Office--

(i) such agency (or, If applicable, the component in which the employee [s serving) is undergoing
substantial delayering, substantial reorganization, substantial reductions in force, substantial
transfer of function, or other substantial workforce restructuring (or shaping);

(ii) a significant percentage of employees servicing [FN2] in such agency (or component) are

likely to be separated or subject to an immediate reduction in the rate of basic pay (without
regard to subchapter V1 of chapter 53, or comparable provisions}; or

hitp://web2.westlaw.com/result/documenttext.aspx?sv=Split&service=Find&scxt=WL&lt... 9/25/2009
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5USCA § 8336 Page 2 of 7

(iii) identifled as being in positions which are becoming surplus or excess to the agency's future
ability to carry out its mission effectively; and

(E) as determined by the agency under regulations prescribed by the Office, is within the scope of
the offer of voluntary early retirement, which may be made on the basis of--

(i) 1 or more crganizational units;

(ii) 1 or more occupational series or levels;

(iii) 1 or more geographical locations;

{iv) specific periods;

{v} skills, knowledge, or other factors related to a position; or
(vi) any appropriate combination of such factors;

after completing 25 years of service or after becoming 50 years of age and completing 20 years of
service is entitled to an annuity. For purposes of paragraph (1) of this subsection, separation for
failure to accept a directed reassignment to a position outside the commuting area of the
employee concerned or to accompany a position outside of such area pursuant to a transfer of
function shall not be considered to be a removal for cause on charges of misconduct or
delinquency. Notwithstanding the first sentence of this subsection, an employee described in
paragraph (1) of this subsection is not entitled to an annuity under this subsection if the employee
has declined a reasonable offer of another position in the employee's agency for which the
employee is qualified, which Is not lower than 2 grades (or pay levels) below the employee's
grade {or pay level), and which Is within the employee's commuting area.

(e) An employee who is voluntarily or involuntarily separated from the service, except by removal for
cause on charges of misconduct or delinquency, after completing 25 years of service as an air traffic
controller or after becoming 50 years of age and completing 20 years of service as an air traffic
controller, is entitled to an annuity.

(f) An employee who is separated from the service after becoming 62 years of age and completlng 5
years of service is entitled to an annuity.

(g) A Member who is separated from the service after becoming 62 years of age and completing 5
years of civilian service or after becoming 60 years of age and completing 10 years of Member service
is entitled to an annuity. A Member who is separated from the service after becoming 55 years of age
(but before becoming 60 years of age) and completing 30 years of service Is entitled to a reduced
annuity. A Member who is separated from the service, except by resignation or expulslon, after
completing 25 years of service or after becoming 50 years of age and {1} completing 20 years of
service or (2) serving in 9 Congresses is entitled to an annuity.

(h)(1) A member of the Senior Executive Service who is removed from the Senior Executive Service
for less than fully successful executive performance {as determined under subchapter II of chapter 43
of this titie) after completing 25 years of service or after becoming 50 years of age and completing 20
years of service is entitled to an annulty.

{2) A member of the Defense Inteiligence Senior Executive Service or the Senior Cryptologic
Executive Service who Is removed from such service for fallure to be recertified as a senior executive
or for less than fully successful executive performance after completing 25 years of service or after
becoming 50 years of age and completing 20 years of service is entitled to an annuity.

(3) A member of the Federal Bureau of Investigation and Drug Enforcement Administration Senior
Executive Service who Is removed from such service for failure to be recertified as a senior executive
or for less than fully successful executive performance after completing 25 years of service or after

44
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5 USCA § 8336 Page 3 of 7

becoming 50 years of age and completing 20 years of service is entitled to an annuity.

(i)(1) An employee of the Panama Canal Commission or of an Executive agency conducting
operations in the Canal Zone or Republic of Panama who is separated from the service before January
1, 2000, who was employed by the Canal Zone Government or the Panama Canal Company at any
time during the period beginning March 31, 1979, and ending September 3¢, 1979, and who has had
continuous Panama Canal service, without a break in service of more than 3 days, from that time
until separation, is entitled to an annuity if the employee is separated--

(A) involuntarily, after completing 20 years of service or after becoming 48 years of age and
completing 18 years of service, If the separation is a result of the implementation of any provision
of the Panama Canal Treaty of 1977 and related agreements; or

(B) voluntarlly, after completing 23 years of service or after becoming 48 years of age and
completing 18 years of service.

{2) An employee of the Panama Canal Commission or of an Executive agency conducting operations
in the Canal Zone or Republic of Panama who is separated from the service before January 1, 2000,
who was employed, at a permanent duty station in the Canal Zone, by any Executive agency other
than the Canal Zone Government or the Panama. Canal Company at any time during the period
beginning March 31, 1979, and ending September 30, 1979, and who has had continuous Panama
Canal service, without a break in service of more than 3 days, from that time until separation, is

entitled to an annuity if--

(A) the employee is separated involuntarily, after completing 20 years of service or after becoming
48 years of age and completing 18 years of service; and

{B) the separation is the result of the implementation of any provision of the Panama Canal Treaty
of 1977 and related agreements.

(3) An employee of the Panama Canal Commission employed by that body after September 30, 1979,
who is separated from the Panama Canal Commission before January 1, 2000, and who at the time of
separation has a mintmum of 11 years of continuous employment with the Commission (disregarding
any break in service of 3 days or less) is entitled to an annuity if the employee is separated--

(A) involuntarily, after completing 20 years of service or after becoming 48 years of age and
completing 18 years of service, If the separation is a result of the implementation of any provision
of the Panama Canal Treaty of 1977 and related agreements; or

{B) voluntarily, after completing 23 years of service or after becoming 48 years of age and
completing 18 years of service.

(4} For the purpose of this subsection--
{A) “Panama Canal service” means--

(i) service as an employee of the Canal Zone Government, the Panama Canal Company, or the
Panama Canal Commission; or

(ii) service at a permanent duty station in the Canal Zone or Republic of Panama as an employee
of an Executive agency conducting operations in the Canal Zone or the Republic of Panama; and

{B) “Executive agency” includes the United States District Court for the District of the Canal Zone
and the Smithsonian Institution.

(3)(1) Except as provided in paragraph (3), an employee is entitled to an annuity if he--
(A){i} is separated from the service after completing 25 years of service or after becoming 50
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years of age and completing 20 years of service, or

(ii) is involuntarily separated, except by removal for cause on charges of misconduct or
delinguency, during the 2-year period before the date on which he would meet the years of service
and age requirements under clause (|),

. (B) was employed in the Bureau of Indian Affairs, the Indian Health Service, a tribal organization
(to the extent provided in paragraph (2) ), or any combination thereof, continuously from December
21, 1972, to the date of his separation, and

(C) is not entitled to preference under the Indian preference laws.

(2) Employment in a tribal organization may be considered for purposes of paragraph (1)(8) of this
subsection only if--

{A) the employee was employed by the tribal organization after January 4, 1975, and immediately
before such employment he was an employee of the Bureau of Indian Affairs or the Indian Health

Service, and

(B) at the time of such employment such employee and the tribal organization were eligible to
elect, and elected, to have the employee retain the coverage, rights, and benefits of this chapter
under section 105(e)(2) of the Indian Self-Determination Act (25 U.5.C. 450i(a)(2); 88 Stat. 2209).

(3)(A) The provisions of paragraph (1) of this subsection shall not apply with respect to any
separation of any employee which occurs after the date 10 years after--

(i) the date the employee first meets the years of service and age requirements of paragraph (1)

(A)(i), or

(ii) the date of the enactment of this paragraph, if the employee met those requirements before
that date.

(B) For purposes of applying this paragraph with respect to any employee of the Bureau of Indian
Affairs in the Department of the Interior or of the Indian Health Service in the Department of Health,
Education, and Welfare, the Secretary of the department involved may postpone the date otherwise
applicable under subparagraph (A) If--

(i) such employee consents to such postponement, and

(ii) the Secretary finds that such postponement is necessary for the continued effective operation
of the agency.

The period of any postponement under this subparagraph shall not exceed 12 months and the total
period of all postponements with respect to any employee shall not exceed 5 years.

(4) For the purpose of this subsection--

(A) “Bureau of Indian Affairs” means (i) the Bureau of Indian Affairs and (ii) all other organizational
units in the Department of the Interior directly and primarily related to providing services to Indians
and In which positions are filled in accordance with the Indian preference laws.

(B) “Indian preference laws” means section 12 of the Act of June 18, 1934 (25 U.S.C. 472; 48 Stat.
986), or any other provision of law granting a preference to Indians in promotions or other Federal
personnel actions,

{k) A bankruptcy judge, United States magistrate judge, or Court of Federal Claims judge who is

separated from service, except by removal, after becoming 62 years of age and completing 5 years of
civilian service, or after becoming 60 years of age and completing 10 years of service as a bankruptcy

hxtp://Web2.westlaw.com/result/documenttext.aspx?sv=Sp1it&service=Find&scxt=WL&rlt... 9/25/2009
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judge, United States magistrate judge, or Court of Federal Claims judge, Is entitled to an annuity.

(1) A judge of the United States Court of Appeais for the Armed Forces who is separated from the
service after becoming 62 years of age and completing 5 vears of civillan service or after completing
the term of service for which he was appointed as a judge of such court is entitled to an annuity. A
judge who is separated from the service before becoming 60 years of age is entitled to a reduced
annulty. _

(m) A member of the Capitol Police who Is separated from the service after becoming 50 years of age
and completing 20 years of service as a member of the Capitol Police as a law enforcement officer, or
as a customs and border protection officer, or any combination of such service totaling at least 20
vears, Is entitled to an annuity,

(n) A member of the Supreme Court Police who is separated from the service after becoming 50
years of age and completing 20 years of service as @ member of the Supreme Court Police as a law
enforcement officer, or as a customs and border protection officer, or any combination of such service
totaling at least 20 years, is entltled to an annuity.

{o) An annuity or reduced annuity authorized by this section is computed under section 8339 of this
title.

{(p)(1) The Secretary of Defense may, during fiscal years 2002 and 2003, carry out a program under

which an employee of the Department of Defense may be separated from the service entitled to an
immediate annuity under this subchapter if the employee--

(A) has--

(1) completed 25 years of service; or

{ii) become 50 years of age and compieted 20 years of service; and
(B) is eligible for the annuity under paragraph (2} or (3).

(2)}(A) For the purposes of paragraph (1), an employee referred to in that paragraph is ellglble for an
immediate annuity under this paragraph if the employee--

(i) is separated from the service involuntarily other than for cause; and

(ii} has not declined a reascnable offer of ancther position in the Department of Defense for which
the employee is quallfied, which is not lower than 2 grades (or pay levels) below the employee's
grade (or pay level), and which is within the employee's commuting area. '

{B) For the purposes of paragraph (2){A)}]), a separation for failure to accept a directed
reassignment to a position outside the commuting area of the employee concerned or to accompany a
position outside of such area pursuant to a transfer of function may not be considered to be a
removal for cause,

~ {3) For the purposes of paragraph (1}, an employee referred to in that paragraph is eligible for an
Immediate annuity under this paragraph if the employee satisfies all of the following conditions:

{A) The employee is separated from the service voluntarily during a period in which the
organization within the Department of Defense in which the employee is serving is undergoing a
major organizational adjustment,

(B) The employee has been employed continuously by the Department of Defense for more than 30
days before the date on which the head of the employee's organization requests the determinations
required under subparagraph (A).

http://web2.westlaw.com/result/documenttext.aspx?sv=Split&service=Find&scxt=WL&rlt... 9/25/2009
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(C) The employee is serving under an appointment that Is not limited by time.

(D) The employee is not in receipt of a decision notice of involuntary separation for misconduct or
‘unacceptable performance.

(E) The employee is within the scope of an offer of voluntary early retirement, as defined on the
. basis of one or more of the following objective criteria:

(i) One or more organizational units.
(ii} One or more occupational groups, series, or levels.
(iii) One or more geographical locations.

{iv) Any other similar objective and nonpersonal criteria that the Office of Personnel Management
.determines appropriate.

(4) Under regulations prescribed by the Office of Personnel Management, the determinations of
whether an employee meets--

(A) the requirements of subparagraph (A) of paragraph (3} shall be made by the Office, upon the
request of the Secretary of Defense; and

(B) the requirements of subparagraph (E) of such paragraph shall be made by the Secretary of
Defense.

(5) A determination of which employees are within the scope of an offer of early retlrement shall be
made only on the basis of consistent and well- documented application of the relevant criteria.

{6) In this subsection, the term "major organizational adjustment” means any of the following:
{A) A major reorganization,
(B) A major reduction in force.
{C) A major transfer of function,
(D) A warkforce restructuring--
{i) to meet mission needs;
(ii) to achieve one or more reductions In strength;
(iii) to correct skill imbalances; or
(iv) to reduce the number of high-grade, managerial, supervisory, or similar positions.
CREDIT(S)
(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 571; Pub.L. 90-83, § 1(75), Sept. 11, 1967, 81 Stat. 214;
Pub.L. 92-297, § 5, May 16, 1972, 86 Stat. 144; Pub.L. 92-382, Aug. 14, 1972, 86 Stat. 539; Pub.L.
93-39, June 12, 1973, 87 Stat. 73; Pub.L. 93-350, § 5, July 12, 1974, 88 Stat. 356; Pub.L. 94-183, §
2(40), (41), Dec. 31, 1975, 89 Stat. 1059; Pub.L. 95-454, Title III, § 306, Title IV, § 412(a), Oct, 13,
1978, 92 Stat. 1147, 1175; Pub.L. 96-70, Title I, § 1241(a), Sept. 27, 1979, 93 Stat. 471; Pub.L. 96-

135, § 1(a), Dec. 5, 1979, 93 Stat. 1056; Pub.L. 97-89, Title VIII, § 803, Dec. 4, 1981, 95 Stat.

1161; Pub.L. 97-253, Title III, § 308(a), Sept. 8, 1982, 96 Stat. 798; Pub.L. 98-94, Title XII, § 1256
(b), Sept. 24, 1983, 97 Stat, 701; Pub.L, 98-353, Title I, § 116(c), July 10, 1984, 98 Stat. 344;
Pub.L. 98-531, § 2(b}, Oct. 19, 1984, 98 Stat. 2704; Pub.L. 98-615, Title I1I, § 304(d), Nov. 8, 1984,
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98 Stat. 3219; Pub.L. 99-190, § 101(d) [Title I1I, § 315], Dec. 19, 1985, 99 Stat. 1224, 1266; Pub.L.
100-53, § 2(c), June 18, 1987, 101 Stat. 368; Pub.L. 100-325, § 2(I), May 30, 1988, 102 Stat. 582;

Pub.L. 101-194, Title V, § 506(b){7), Nov. 30, 1989, 103 Stat. 1758; Pub.lL. 101-428, § 2(a), Oct.
15, 1990, 104 Stat. 928; Pub.L. 101-510, Div. C, Title XXXV, § 3506(a), Nov. 5, 1990, 104 Stat.

1846; pub.L. 101-650, Title III, §§ 306(c}(3), 321, Dec. 1, 1990, 104 Stat. 5110, 5117; Pub.L. 102-
572, Title IX, § 902(b)(2), Oct. 29, 1992, 106 Stat, 4516; Pub.L. 103-337, Div. A, Title IX, § 924(d)
(1)(A), Oct. 5, 1994, 108 Stat. 2832; Pub.L. 105-261, DIv. A, Title XI, § 1109(a), Div. C, Title XXXI, §

3154(e), Oct. 17, 1998, 112 Stat. 2143, 2255; Pub.L. 106-58, Title VI, § 651(b), Sept. 29, 1999, 113
Stat. 480; Pub.L. 106-398, § 1 [Div. A, Title XI, § 1152(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-
320; Pub.L. 106-553, § 1(a)(2) [Title III, § 308(b)(3)], Dec. 21, 2000, 114 Stat, 2762, 2762A-87;
Pub.L. 107-107, Div. A, Title X, § 1048(i)(5), Dec. 28, 2001, 115 Stat. 1229; Pub.L. 107-296, Title
XIII, §§ 1313(b)(1), 1321(a}(4)(A), Nov. 25, 2002, 116 Stat. 2294, 2297; Pub.L. 110-161, Div. E,
Title V, § 535(a)(4), Dec. 26, 2007, 121 Stat. 2075.)

[FN1] So in original. Probably should be capitalized.

[FN2] So in original. Probably should be “serving”.
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5U.5,C.A. §8345

United States Code Annotated Currentness
Title 5. Government Organization and Employees (Refs & Annos)
Part I1I. Employees (Refs & Annos)
Subpart G. Insurance and Annuities (Refs & Anngs)
“@ Chapter 83. Retirement (Refs & Annos)
"E Subchapter III. Civil Service Retirement {Refs & Annos)
»§ 8345. Payment of benefits; commencement, termination, and walver of

annuity

(a) Each annuity Is stated as an annual amount, one-twelfth of which, rounded to the next lowest
dollar, constitutes the monthly rate payable on the first business day of the month aﬂ'er the month or

other period for which it has accrued.
(b){1) Except as otherwise provided--
(A) an annuity of an employee or Member commences on the first day of the month after--
(i} separation from the service; or
(i) pay ceases and the service and age requirements for title tp annuity are met; and

{B) any other annuity payable from the Fund commences on the first day of the month after the
occurrence of the event on which payment thereof is based. :

(_2) The annuity of--

(A) an employee involuntarily separated from servicé; except by removal for cause on charges of
misconduct or delinguency; and

(B) an employee or Member retiring under section 8337 of this title due to a disability;

shall commence on the day after separation from the service or the day after pay ceases and the
service and age or disability requirements for title to annuity are met.

(c) The annuity of a retired employee or Member terminates on the day death or other terminating
event provided by this subchapter occurs. The annuity of a survivor terminates on the last day of the
month before death or other terminating event occurs. _

{(d} An individual entitled to annuity from the Fund may decline to accept all or any part of the
annuity by a waiver signed and filed with the Offlce of Personnel Management. The waiver may be
revoked in writing at any time. Payment of the annuity waived may not be made for the pertod durmg
which the waiver was in effect.

(e) Payment due a minor, or an indlvidual mentally incompetent or under other legal disability, may
be made to the person who is constituted guardian or other fiduciary by the law of the State of
residence of the claimant or is otherwise legally vested with the care of the claimant or his estate. If a
guardian or other fiduciary of the individual under legal disability has not been appointed under the
law of the State of residence of the claimant, payment may be made to any person who, in the
judgment of the Office, is responsible for the care of the claimant, and the payment bhars recovery by
any other person.

[{f) Repealed. Pub.L. 99-251, Title III, § 305(a), Feb. 27, 1986, 100 Stat, 26]

(g} The Office shall prescribe regulations to provide that the amount of any monthly annuity payable
under this section accruing for any month and which is computed with regard to service that includes
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any service referred to in section 8332(b){6} performed by an individual prior to January 1, 1969,
shall be reduced by the portion of any benefits under any State retirement system to which such
individual is entitled (or on proper application would be entitled) for such month which is attributable

to such service performed by such individual before such date.

(h) An individual entitled to an annuity from the Fund may make allotments or assignments of
amounts from his annulty for such purposes as the Office of Personnel Management in its sole
discretion considers appropriate. ’

(i)(1) No payment shall be made from the Fund unless an application for benefits based on the
service of an employee or Member Is received in the Office of Persennel Management before the one
hundred and fifteenth anniversary of his birth.

(2) Notwithstanding paragraph (1)} of this subsection, after the death of an employee, Member, or
annuitant, no benefit based on his service shall be paid from the Fund unless an application therefor
is received in the Office of Personnel Management within 30 years after the death or other event
which gives rise to title to the benefit.

(j)(1) Payments under this subchapter which would otherwise be made to an employee, Member, or
annuitant based on service of that individual shall be paid (in whole or in part) by the Office to
another person if and to the extent expressly provided for in the terms of--

(A) any court decree of divorce, annulment, or legal separation, or the terms of any court order or
court-approved property settlement agreement incident to any court decree of divorce, annulment,
_or legal separation; or

(B) any court order or other similar process in the nature of garnishment for the enforcement of a
judgment rendered against such employee, Member, or annuitant, for physically, sexually, or
emotionally abusing a child.

In the event that the Office is served with more than 1 decree, order, or other legal process with
respect to the same moneys due or payable to any individual, such moneys shall be available to
satisfy such processes on a first-come, first-served basis, with any such process being satisfied out of
such moneys as remain after the satisfaction of all such processes which have been previously
served.

{2) Paragraph (1) shall only apply to payments made by the Office under this subchapter after the
date of receipt in the Office of written notice of such decree, order, other legal process, or agreement,
and such additional information and documentation as the Office may prescribe.

{3) For the purpose of this subsection--

{A) the term “court” means any court of any State, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, the Northern Mariana Islands, or the Virgin Islands, and any Indian court;

(B) the term “judgment rendered for physically, sexually, or emotionally abusing a child” means
any legal claim perfected through a final enforceabie judgment, which clalm is based in whole or in
part upon the physical, sexual, or emoticnal abuse of a child, whether or not that abuse is

- accompanied by other actlonable wrongdoing, such as sexual exploitation or gross negligence; and

(C) the term “child” means an individual under 18 years of age.

(k)(1) The Office shall, In accordance with this subsection, enter into an agreement with any State
within 120 days of a request for agreement from the proper State official. The agreement shall
provide that the Office shall withhold State income tax in the case of the monthly annuity of any
annuitant who voluntarily requests, in writing, such withholding. The amounts withheld during any
calendar quarter shall be held in the Fund and disbursed to the States during the month fellowing that
calendar quarter.
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(2) An annuitant may have in effect at any time only one request for withholding under this
subsection, and an annuitant may not have more than two such requests in effect during any one

calendar year.

(3) Subject to paragraph (2) of this subsection, an annultant may change the State designated by
that annuitant for purposes of having withholdings made, and may request that the withholdings be
remitted in accordance with such change. An annuitant also may revoke any request of that annuitant
for withholding. Any change in the State designated or revocation Is effective on the first day of the
month after the month in which the request or the revocation is processed by the Office, but in no
event later than on the first day of the second month beginning after the day on which such request
or revocation is received by the Office.

(4) This subsection does not give the consent of the United States to the application of a statute
which Imposes more burdensome requirements on the United States than on.employers generally, or
which subjects the United States or any annuitant to a penalty or liability because of this subsection.
The Office may not accept pay from a State for services performed in withholding State income taxes
from annuities. Any amount erroneously withheld from an annuity and pald to a State by the Office
shall be repald by the State in accordance with regulations issued by the Office.

(5) For the purpose of this subsection, "State” means a State, the District of Columbia, or any
territory or possession of the United States.

(1) Transfers of contributions and deposits authorized by section 408(a)(3) of the Foreign Service Act
of 1980 sha!l be deemed to be a complete and final payment of benefits under this chapter.

CREDIT(S)

(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 582; Pub.L. 93-273, § 1, Apr. 26, 1974, 88 Stat. 93; Pub.L.
94-126, § 1(c), Nov. 12, 1975, 89 Stat, 679; Pub.L. 94-166, § 1, Dec. 23, 1975, 89 Stat. 1002;
Pub.L. 94-183, § 1, Dec. 31, 1975, 89 Stat. 1057; Pub.L. 95-366, § 1(a), Sept. 15, 1978, 92 Stat.
600; Pub.L. 95-454, Title IX, § 906(a)(2), (3), Oct. 13, 1978, 92 Stat. 1224; Pub.L. 97-35, Title XVIL,
§ 1705(a), Aug. 13, 1981, 95 Stat. 758; Pub.L. 97-253, Title III, §§ 304(b), 305(a), Sept. 8, 1982,

96 Stat. 795; Pub.L. 98-615, § 2(6), Nov. 8, 1984, 98 Stat. 3202; Pub.L. 99-251, Title III,- § 305(a),
Feb. 27, 1986, 100 Stat. 26; Pub.L. 101-246, Title I, § 141(b), Feb. 16, 1990, 104 Stat. 35; Pub.L.

103-358, § 2(a), Oct. 14, 1994, 108 Stat. 3420.)
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29 U,s.C.A. § 1002

United States Code Annotated Currentness
Title 29. Labor
Chapter 18. Employee Retirement Income Security Program (Refs & Annos)
"E_Subchapter I, Protection of Employee Benefit Rights (Refs & Annos)
"B Subtitie A. General Provisions
=5 1002, Definitions

For purposes of this subchapter:

(1) The terms “employee welfare benefit plan” and “welfare plan” mean any plan, fund, or program
which was heretofore or is hereafter established or maintained by an employer or by an employee .-
organization, or by both, to the extent that such plan, fund, or program was established oris -
maintained for the purpose of providing for its participants or their beneficiaries, through the
purchase of insurance or ctherwise, (A) medical, surgical, or hospital care or benefits, or benefits in
the event of sickness, accident, disability, death or unemployment, or vacation benefits,
apprenticeship or other training programs, or day care centers, scholarship funds, or prepaid legal
services, or (B) any benefit described in section 186(c) of this titie {other than pensions on retlrement
or death, and insurance to provide such pensions).

{2)(A) Except as provided in subparagraph (B}, the terms “"employee pension beneflt plan” and
“pension plan” mean any plan, fund, or program which was heretofore or is hereafter established or
maintained by an employer or by an employee organization, or by both, to the extent that by its
express terms or as a result of surrounding circumstances such plan, fund, or program--

(i) provides retirement income to employees, or

(it} results in a deferral of income by empioyees for periods extending to the termination of covered
employment or beyond,

regardless of the method of calculating the contributions made to the plan, the method of calculating
the benefits under the plan or the method of distributing benefits from the plan. A distribution from a
plan, fund, or program shall not be treated as made in a form other than retirement Income or as a
distribution prior to termination of covered employment solely because such distribution is made toan
employee who has attalned age 62 and who is not separated from ermployment at the time of such

distribution.

{B) The Secretary may by regulation prescribe rules consistent with the standards and purposes of
this chapter providing one or more exempt categorles under which-- :

(i) severance pay arrangements, and

(i} supplemental retirement Income payments, under which the pension benefits of retirees or their
beneficiaries are supplemented to take into account some portion or all of the increases in the cost
of living (as determined by the Secretary of Labor) since retirement,

shall, for purposes of this subchapter, be treated as welfare plans rather than pension plans. In the
case of any arrangement or payment a principal effect of which is the evasion of the standards or
purposes of this chapter applicable to pension plans, such arrangement or payment shall be treated
as a pension plan. An applicable voluntary early retirement incentive plan (as defined in section 457
(e)(1 1.3 (D)(ii) of Title 26) making payments-or supplements described in section 457 11 YD)Y(i) of

Title 26, and an applicable employment retention plan (as defined in section 457(f}(4)(C) of Title 26)
making payments of benefits described in section 457(f)}(4}(A) of Title 26, shall, for purposes of this

subchapter, be treated as a welfare plan (and not a pension plan) with respect to such payments and
supplements.
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(3) The term “employee benefit plan” or *plan” means an employee welfare benefit plan or an-
employee pension benefit plan or a plan which is both an employee welfare benefit ptan and an
employee pension benefit plan. :

(4) The term “employee organization” means any labor union or any organization of any kind, or any
agency or employee representation committee, association, group, or plan, in which employees
participate and which exists for the purpose, in whole or In part, of dealing with employers concerning
an employee benefit plan, or other matters incidental to employment relationships; or any employees
beneficiary assoclation organized for the purpose in whole or in part, of establishing such a plan.

(5) The term “employer” means any person acting directly as an employer, or indirectly in the
Interest of an employer, in relation to an employee benefit plan; and includes a group or association
of employers acting for an employer in such capacity.

{6) The term “employee” means any individuat employed by an employer.

(7) The term “participant” means any employee or former employee of an employer, or any member
or former member of an employee organization, who is or may become eligible to receive a benefit of
any type from an employee benefit plan which covers employees of such employer or members of
such organization, or whose beneficiaries may be eligible to receive any such benefit.

(8) The term “beneficiary” means a person designated by a participant, or by the terms of an
employee benefit plan, who is or may become entitled to a benefit thereunder.

(9) The term “person” means an Individual, partnership, joint venture, corporation, mutual company,
joint-stock company, trust, estate, unincorporated organization, association, or employee
organization.

(10) The term “State” includes any State of the United States, the District of Columbia, Puerto Rico,
the Virgin Islands, American Samoa, Guam, Wake Island, and the Canal Zone. The term “United
States” when used In the geographic sense means the States and the Outer Continental Shelf Jands
defined in the Quter Continental Shelf Lands Act (43 U.S.C. 1331-1343).

(11) The term “commerce” means trade, traffic, commerce, transportation, or communication-
between any State and any place outside thereof. .

(12) The term “industry or activity affecting commerce” means any activity, business, or industry in
commerce or in which a labor dispute would hinder or obstruct commerce or the free flow of
commerce, and includes any activity or industry “affecting commerce” within the meaning of the
Labor Management Relations Act, 1947 [28 U.S.C.A. § 141 et seq.], or the Railway Labor Act [45

US.C.A. § 151 et seq.]

(13) The term “Secretary” means the Secretary of Labor,

(14) The term “party in interest” means, as to an employee benefit plan--

(A) any fiduciary {including, but not limited to, any administrator, officer, trustee, or custodian},
counsel, or employee of such employee benefit plan;

{B) a person providing services to such plan;

(é) an employer any of whose employees are covered by such plan;

(D) an employee organizatidn any of whose members are covered by such plan;
(E) an owner, direct or indirect, éf 50 percent or more of--

(i) the combined voting power of all classes of stock entitled to vote or the total value of shares of
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all classes of stock of a corporation. [EN1]

(ii) the capital interest or the profits interest of a partnership, or

(iii) the beneficial interest of a trust or unincorporated enterprise,

which is an employer or an em;ﬁloyee organization described in subparagraph (C) or (D);

(F) a relative (as defined in paragraph (15)) of any individual described in subparagraph (A), (B),
(C), or (E);

(G) a corporation, partnership, or trust or estate of which (or in which) 50 percent or more of--

(i) the combined voting power of all classes of stock entitled to vote or the total value of shares of
all classes of stock of such corporation,

(ii) the capital interest or profits interest of such partnership, or
(iii) the beneficial interest of such trust or estate,

is owned directly or indirectly, or held by persons described in subparagraph (A), (B), (C), (D), or
(E);

(H) an employee, officer, director (or an individual having powers or responsibilities similar to those
of officers or directors), or a 10 percent or more shareholder directly or indirectly, of a person
described in subparagraph (B}, (C), (D}, (E), or (G), or of the employee benefit plan; or

(1) a 10 percent or more (directly or indirectly in capital or profits) partner or joint venturer of a
person described in subparagraph (B), (C}, (D}, (E), or (G).

The Secretary, after consultation and coordination with the Secretary of the Treasury, may by
regulation prescribe a percentage lower than 50 percent for subparagraph (E) and (G) and lower than
10 percent for subparagraph (H) or (I). The Secretary may prescribe regulations for determining the
ownership (direct or indirect) of profits and beneficial interests, and the manner in which indirect
stockholdings are taken Into account. Any person who is a party In Interest with respect to a plan to
which a trust described in section_501{c)(22) of Title 26 Is permitted to make payments-under section
1403 of this title shall be treated as a party in interest with respect to such trust.

(15) The term “relative” means a spouse, ancestor, lineal descendant, or spouse of a lineal
descendant.

(16)(A) The term “administrator” means--

(i} the person specifically so designated by the terms of the instrument under which the plan is
operated; :

(ii) if an administrator is not so designated, the plan sponsor; or

(iii) in the case of a plan for which an administrator is not designated and a plan sponsor cannot be.
identified, such other person as the Secretary may by regulation prescribe.,

(B) The term “plan sponsor” means (i) the employer In the case of an employee benefit plan
established or maintained by a single employer, (ii) the employee organijzation in the case of a plan
established or maintained by an employee organization, or (iii) in the case of a plan established or
maintalned by two or more employers or jointly by one or more employers and one or more employee
organizations, the association, committee, joint board of trustees, or other similar group of
representatives of the parttes who establish or maintain the plan.
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(17) The term “separate account” means an account established or maintained by an insurance
company under which income, gains, and losses, whether or not realized, from assets ailocated to
such account, are, in accordance with the applicable contract, credited to or charged against such
account without regard to other Income, gains, or losses of the insurance company.

{18) The term “adequate consideration” when used in part 4 of subtitle B of this subchapter means
(A) in the case of a security for which there is a generally recognized market, either (i) the price of
the security prevailing on a national securities exchange which is registered under section 78f of Titie
15, or (ii) if the security is not traded on such a national securities exchange, a price not less
favorable to the plan than the offering price for the security as established by the current bid and
asked prices quoted by persons independent of the issuer and of any party in interest, and {B) in the
case of an asset other than a security for which there is a generally recognized market, the fair
market value of the asset as determined in good faith by the trustee or named fiduciary pursuant to
the terms of the plan and in accordance with regulations promulgated by the Secretary.

(19) The term “nonforfeitable” when used with respect to a pension benefit or right means a claim
obtained by a participant or his beneficiary to that part of an immediate or deferred benefit under a
pension plan which arises from the participant's service, which is unconditional, and which is legally
enforceable against the plan. For purposes of this paragraph, a right to an accrued benefit derived
from employer contributions shall not be treated as forfeitable merely because the plan contains a
provision described in section 1053(a)(3) of this title.

(20) The term “security” has the same meaning as such term has under section 77b(1}) of Title_15.

(21)(A) Except as otherwise provided in subparagraph (B), a person is a fiduciary with respect to a
plan to the extent (i) he exercises any discretionary authority or discretionary control respecting
management of such plan or exercises any authority or control respecting management or disposition
of its assets, (ii) he renders investment.advice for a fee or other compensation, direct or Indirect, with
respect to any moneys or other property of such plan, or has any authority or responsibility to do so,
or (iii) he has any discretionary authority or discretionary responsibility in the administration of such
plan. Such term includes any person designated under section 1105(c)(1)(B} of this title.

(B) If any money or other property of an empioyee benefit plan is invested in securities issued by an
investment company registered under the Investment Company Act of 1940 [15 U.5.C.A. § 80a-1 et
seq.], such investment shall not by itself cause such investment company or such investment
company's investment adviser or principal underwriter to be deemed to be a flduciary or a party in
interest as those terms are defined in this subchapter, except insofar as such investment company or
its investment adviser or principal underwriter acts in connection with an employee benefit plan
covering employees of the investment company, the investment adviser, or its principal underwriter.
Nothing contained In this subparagraph shall limit the duties imposed on such investment company,
investment adviser, or principal underwriter by any other law.

(22) The term “normal retirement benefit” means the greater of the early retirement benefit under
the plan, or the benefit under the plan commencing at normal retirement age. The normal retirement
benefit shall be determined without regard to-- -

(A) medical benefits, and

(B) disability benefits not in excess of the qualified disability benefit.
For purposes of this paragraph, a qualified disability benefit is a disabllity benefit provided by a plan
which does not exceed the benefit which would be provided for the particlpant If he separated from
the service at normal retirement age. For purposes of this paragraph, the early retirement benefit

under a plan shall be determined without regard to any benefit under the plan which the Secretary of
the Treasury finds to be a benefit described in section 1054(b){1}(G) of this title.

(23) The term “accrued benefit” means--
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(A) in the case of a defined benefit plan, the individual's accrued benefit determined under the plan
and, except as provided in section 1054(c)(3) of this title, expressed in the form of an annual
benefit commencing at normal retirement age, or Co :

(B) in the case of a plan which is an indlvidual account plan, the balance of the Individual's account.

The accrued benefit of an employee shall not be less than the amount determined under section 1054
(c)(2)(B) of this title with respect to the employee's accumulated contribution.

(24) The term “normal retirement age” means the earlier of--
(A) the time a plan participant attains normal retirement age under the plan, or
{B) the later of--
(i) the time a plan participant attains age 65, or
{ii) the 5th anniversary of the time a pfan participaht commenced participation in the plan.

(25) The term “vested llabilities” means the present value of the immediate or deferred benefits
available at normal retirement age for participants and their beneficlaries which are nonforfeitable.

(26) The term “current value” means fair market value where avallable and otherwise the fair value
as determined in good faith by a trustee or a named fiduciary (as defined in section 1102(a)(2) of this
title) pursuant to the terms of the plan and in accordance with regulations of the Secretary, assuming
an orderly liquidation at the time of such determination.

(27) The term “present value”, with respect fo a liability, means the value adjusted to reflect
anticipated events. Such adjustments shall conform to such regulations as the Secretary of the
Treasury may prescribe,

(28) The term “normal service cost” or "normal cost” means the annual cost of future pension
benefits and administrative expenses assigned, under an actuarial cost method, to years subsequent
to a particular valuation date of a pension plan. The Secretary of the Treasury may prescribe
regulations to carry out this paragraph.

(29) The term “accrued liability” means the excess of the present value, as of a particular valuation
date of a pension plan, of the projected future benefit costs and administrative expenses for all plan
participants and beneficiaries over the present value of future contributions for the normal cost of all
applicable plan participants and beneficiaries. The Secretary of the Treasury may prescribe
regulations to carry out this paragraph.

(30) The term “unfunded accrued liability” means the excess of the accrued liability, under an
actuarial cost method which so provides, over the present value of the assets of a pension plan. The
Secretary of the Treasury may prescribe reguiations to carry out this paragraph. '

(31) The term “advance funding actuarial cost method” or “actuarial cost method” means a
recognized actuarial technique utilized for establishing the amount and incidence of the annual
actuarial cost of pension plan benefits and expenses. Acceptable actuarial cost methods shall include
the accrued benefit cost method (unit credit method), the entry age normal cost method, the
individual level premium cost method, the aggregate cost method, the attained age normal cost
method, and the frozen initial liability cost method. The terminal funding cost method and the current
funding (pay-as-you-go) cost method are not acceptable actuarial cost methods. The Secretary of the
Treasury shall issue regulations to further define acceptable actuarial cost methods. :

(32) The term “governmental plan” means a plan established or maintained for its employees by the

Government of the United States, by the government of any State or political subdivision thereof, or
by any agency or instrumentality of any of the foregoing. The term “governmental plan” also includes
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any plan to which the Railroad Retirement Act of 1935, or 1937 [45 U.S.C.A. § 231 et seq.] applies, .
and which is financed by contributions required under that Act and any plan of an internattonal
organization which is exempt from taxation under the provisions of the International Organizations
Immunities Act [22 U.S.C.A. § 288 et seq.]. The term “governmental plan” includes a plan which is
established and maintained by an Indian tribal government (as defined in section 7701(a)(40) of Title
26), a subdivision of an Indian tribal government (determined in accordance with section 7871(d) of
Title 26), or an agency or instrumentality of either, and all of the participants of which are employees
of such entity substantially all of whose services as such an employee are In the performance of
essential governmental functions but not in the performance of commercial activities (whether or not
an essential government function) [FN2]

(33)(A) The term “church plan” means a plan established and maintained (to the extent required in
clause (i} of subparagraph (B)) for its employees (or their beneficiaries) by a church or by a
convention or association of churches which is exempt from tax under section 501 of Title 26.

(B) The term “church plan” does not include a plan--

(1) which' is established and maintained primarily for the benefit of employees (or their
beneficlaries) of such church or convention or association of churches who are employed in
connection with one or more unrelated trades or businesses (within the meaning of section 513 of.

Title 26), or

(ii} if less than substantially all of the individuals included in the plan are individuals described in
subparagraph (A) or in clause (ii) of subparagraph (C) (or thelr beneficiaries).

(C) For purposes of this paragraph--

(i) A plan established and maintained for its employees (or their beneficiaries) by a church or.by a
convention or association of churches includes a plan maintained by an organization, whether a civll
law corporation or otherwlse, the principal purpose or function of which is the administration or
funding of a plan or program for the provision of retirement benefits or welfare benefits, or both, for
the employees of a church or a convention or association of churches, if such organization is
controlled by or associated with a church or a convention or association of churches.

(ii) The term employee of a church or a convention or association of churches includes--

(1) a duly ordained, commissioned, or licensed minister of a church in the exerclse of his ministry,
regardless of the source of his compensation;

(II) an employee of an organization, whether a civil law corporation or otherwise, which is
exempt from tax under section 501 of Title 26 and which is controlled by or associated with a
church or a convention or association of churches; and

(III) an individual described in clause (v}.

(iii) A church or a convention or association of churches which is exempt from tax under section
501 of Titie 26 shall be deemed the employer of any individual included as an employee under

clause (ii).

(iv) An organization, whether a civil law corporation or otherwise, is associated with a church or a
- convention or association of churches If it shares common religious bonds and convictions with that
church or convention or association of churches. :

(v) If an employee who is included in a church plan separates from the service of a church or a -
convention or association of churches or an organization, whether a civil law corporation or
otherwise, which is exempt from tax under section 501 of Title 26 and which is controfled by or
associated with a church or a convention or association of churches, the church plan shall not fail to
meet the requirements of this paragraph merely because the plan--
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{I) retains the employee's accrued benefit or account for the payment of benefits to the employee
or his beneficiaries pursuant to the terms-of the plan; or

(II) receives contributions on the employee's behalf after the employee's separation from such
service, but only for a period of 5 years after such separation, unless the employee Is disabled
(within the meaning of the disability provisions of the church plan or, if there are no such
provisions in the church plan, within the meaning of section 72(m}(7) of Title 26} at the time of
such separation from service,

(D)(i) If a plan established and maintained for its employees (or their beneficiaries) by a church or
by a convention or association of churches which Is exempt from tax under section 501 of Title 26
fails to meet one or more of the requirements of this paragraph and corrects its failure to meet such
requirements within the correction period, the plan shall be deemed to meet the requirements of this
paragraph for the year in which the correction was made and for all prior years. .

(ii) If a correction is not made within the correction period, the plan shall be deemed not to meet the
requirements of this paragraph beginning with the date on which the earliest failure to meet one or
more of such requirements occurred.

(iii) For purposes of this subparagraph, the term “correction period” means--

(I) the period ending 270 days after the date of mailing by the Secretary of the Treasury of a notice
of default with respect to the plan's failure to meet one or more of the requirements of this

paragraph; or

(I1) any period set by a court of competent jurisdiction after a final determination that the plan
falls to meet such requirements, or, If the court does not specify such perlod, any reasonable period
determined by the Secretary of the Treasury on the basis of all the facts and circumstances, but in
any event not less than 270 days after the determination has become final; or

(III) any additional period which the Secretary of the Treasury determines is reasonable or
necessary for the correction of the default,

- whichever has the latest ending date.

(34) The term “individual account plan” or “defined contribution plan” means a pension plan which
provides for an individual account for each participant and for benefits based solely upon the amount
contributed to the participant's account, and any Income, expenses, gains and losses, and any
forfeltures of accounts of other participants which may be allocated to such participant's account.

(35) The term “defined benefit plan” means a pension plan other than an individual account plan;
except that a pension plan which is not an individual account plan and which provides a benefit
derived from employer contributions which is based partly on the balance of the separate account of a

participant--
(A) for the purposes of section 1052 of this title, shall be treated as an individua! account plan, and

(B) for the purposes of paragraph (23) of this section and section 1054 of this title, shall be treated
as an individual account plan to the extent benefits are based upon the separate account of a
participant and as a defined benefit plan with respect to the remaining portion of benefits under the

plan.

(36) The term “excess benefit plan” means a plan maintained by an employer solely for the purpose
of providing benefits for certain employees in excess of the limitations on contributions and benefits

imposed by section 415 of Title 26 on plans to which that section applies without regard to whether

the plan is funded. To the extent that a separable part of a plan {(as determined by the Secretary of

Labor) maintained by an employer is maintained for such purpose, that part shall be treated as a
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separate plan which is an excess benefit plan.
(37)(A) The tarm “multiemployer plan” means a plan--
(i) to which more than one employer is required to contribute,

(i} which Is maintained pursuant to one or more collectlve bargaining agreements between one or
more employee organizations and more than one employer, and

(iii) which satisfies such other requirements as the Secretary may prescribe by regulation,

(B) For purposes of this paragraph, all trades or businesses (whether or not incorporated) which are
under common control within the meaning of sectlon 1301(b)(1) of this title are considered a single

employer.

{C) Notwithstanding subparagraph (A}, a plan is a multiemployer plan on and after its termination
date if the plan was a multiemployer plan under this paragraph for the plan year preceding Its
termination date. .

(D) For purposes of this subchapter, notwithstanding the preceding provisions of this paragraph, for
any plan year which began before September 26, 1980, the term “multiemployer plan” means a plan
described in this paragraph {37} as in effect immediately before such date.

(E) Within one year after September 26, 1980, a multiemployer plan may irrevocably elect, pursuant
to procedures established by the corporation and subject to the provisions of sections 1453(b) and {c)
of this title, that the plan shall not be treated as a multiemployer plan for all purposes under this
chapter or the Internal Revenue Code of 1954 if for each of the last 3 plan years ending prior to the
effective date of the Multiemployer Pension Plan Amendments Act of 1980--

(i) the plan was not a multiemployer plan because the plan was not a plan described in

subparagraph (A)(iii) of this paragraph and section 414(f)(1)(C) of Title 26 (as such provisions were
in effect on the day before September 26, 1980); and

(ii)' the plan had been identified as a plan that was not a multiemployer plan In substantially all its
filings with the corporation, the Secretary of Labor and the Secretary of the Treasury.

(F)(i) For purposes of this subchapter a qualified football coaches plan--

(1) shall be treated as a multiemployer plan to the extent not Inconsistent with the purposes of this
subparagraph; and .

{II) notwithstanding section 401(k)(4)(B) of Title 26, may include a qualified cash and deferred
arrangement,

(i) For purposes of this subparagraph, the term “qualified football coaches plan” means any defined
contribution plan which is established and maintained by an crganization--

{XI) which is described in section 501(c) of Title 26;

(II) the membership of which consists entirely of individuals who primarily coach football as fufl-
time employees of 4-year colleges or universities described In section 170(b)}(1)(A}(ii) of Title 26;

and

(III) which was In existence on September 18, 1986,
{G)(i) within 1 year after August 17, 2006--
(I) an election under subparagraph (E) may be revoked, pursuant to procedures prescribed by the
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Pension Benefit Guaranty Corporation, if, for each of the 3 plan years prior to August 17, 2006, the
plan would have been a multiemployer plan but for the election under subparagraph (E}, and

(II) a plan that meets the criteria in clauses (i) and (i) of subparagraph (A) of this paragraph or
that is described in clause (vi} may, pursuant to procedures prescribed by the Pension Benefit

Guaranty Corporation, elect to be a multiemployer plan, if--

(aa) for each of the 3 plan years immediately preceding the first plan year for which the election
under this paragraph is effective with respect to the plan, the plan has met those criteria or is so

described,

(bb) substantially all of the plan's employer contributlons for each of those plan years were made
or required to be made by organizations that were exempt from tax under section 501 of Title 26,

and

(cc) the plan was established prior to September 2, 1974,

(ii) An election under this subparagraph shall be effective for all purposes under this chapter and
under the Internal Revenue Code of 1986, starting with any plan year beginning on or after January
1, 1999, and ending before January 1, 2008, as designated by the plan in the election made under

- clause (1}(II).

(iii) Once made, an election under this subparagraph shall be irrevocable, except that a plan
described In clause (i)(II) shall cease to be a muitiemployer plan as of the plan year beginning
immediately after the first plan year for which the majority of its employer contributions were made
or required to be made by organizations that were not exempt from tax under section 501 of Title 26.

(iv) The fact that a plan makes an election under clause (i}(II) does not imply that the plan was not a
multiemployer plan prior to the date of the election or would not be a multiemployer plan without

regard to the election.

(v){I) No later than 30 days before an election is made under this subparagraph, the plan
administrator shall provide notice of the pending election to each plan participant and beneficliary,
each labor organization representing such participants or beneficiaries, and each employer that has
an obligation to contribute to the plan, describing the principal differences between the guarantee
programs under subchapter III of this chapter and the benefit restrictions under this subchapter for
single employer and multiemployer plans, along with such other informatlon as the plan administrator

chooses to include.

(IX) Within 180 days after August 17, 2006, the Secretary shall prescribe a model notice under this
clause.

(IIX) A plan administrator's failure to provide the notice required under this subparagraph shall be
treated for purposes of section 1132(c)(2) of this title as a failure or refusal by the plan administrator
to file the annual report required to be filed with the Secretary under section 1021(b)(1) of this title.

(vi) A plan is described In this clause if it is a plan sponsored by an organization which is described in
section 501(c)(5) of Title 26 and exempt from tax under section 501(a) of such Code and which was
established in Chicage, Illinois, on August 12, 1881, ,

(vii) For purposes of this chapter and the Internai Revenue Code of 1986, a plan making an election
under this subparagraph shall be treated as maintained pursuant to a collective bargaining agreement
if a collective bargaining agreement, expressly or otherwise, provides for or permits employer
contributions to the plan by one or more employers that are signatory to such agreement, or
participation in the plan by one or more employees of an employer that is signatory to such
agreement, regardless of whether the plan was created, established, or maintained for such
employees by virtue of another document that is not a collective bargaining agreement.
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(38) The term “investment manager” means any fiduciary {other than a trustee or named fiduciary,

as defined in section 1102(a}{2) of this title)--
(A) who has the power to manage, acquire, or dispose of any asset of a plan;

(B) who (i) is registered as an investment adviser under the Investment Advisers Act of 1940 [15 -
U.S.C.A. § 80b-1 et seq.]; (i) Is not registered as an investment adviser under such Act by reason
of paragraph (1) of section 203A(a) of such Act [15 U.5.C.A. § 80b-3a(a)], Is registered as an
investment adviser under the laws of the State (referred to in such paragraph (1}) in which it
maintains its principal office and place of business, and, at the time the fiduciary last filed the
registration form most recently filed by the fiduciary with such State in order to maintain the
flductary's registration under the laws of such State, also filed a copy of such form with the
Secretary; (i) Is a bank, as defined in that Act; or (iv) is an insurance company qualified to
perform services described in subparagraph (A) under the laws of more than one State; and

(C) has acknowledged In writing that he is a fiduciary with respect to the plan.

(39) The terms “plan year” and “fiscal year of the plan” mean, with respect to a plan, the calendar,
policy, or fiscal year on which the records of the plan are kept.

(40)(A) The term “multiple employer welfare arrangement” means an employee welfare benefit plan,
or any other arrangement {(other than an employee welfare benefit plan}), which is established or
maintained for the purpose of offering or providing any benefit described in paragraph (1) to the
employees of two or more employers (including one or more self-employed Individuals}, or to their
beneficiaries, except that such term does not include any such plan or other arrangement which is

established or maintained--

(i} under or pursuant to one or more agreements which the Secretary finds to be collective
bargaining agreements,

(ii) by a rural electric cooperative, or
(iif) by a rural telephone cooperative association.
(B) For purposes of this paragraph--

{i) two or more trades or businesses, whether or not incorporated, shall be deemed a single
employer If such trades or businesses are within the same control group,

{ii} the term “control group” means a group of trades or businesses under common control,

{iii) the determination of whether a trade or business is under *common control” with another trade
or business shall be determined under regulations of the Secretary applying principles similar to the
principles applied in determining whether employees of two or more trades or businesses are

treated as employed by a single employer under section 1301(b) of this title, except that, for
purposes of this paragraph, commeon control shall not be based on an interest of less than 25

percent,
(iv) the term “rural electric cooperative” means--

(I) any organization which is exempt from tax under section 501{a) of Title 26 and which is
engaged primartly in providing electric service on a mutual or cooperative basis, and

(XI) any organization described in paragraph (4) or (6) of section 501(c) of Title 26 which is
exempt from tax under section 501(a} of Title 26 and at least 80 percent of the members of which
are organizations described in subclause (I}, and

(v) the term “rural telephone cooperative association” means an organization described in -
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paragraph (4) or (6) of section 501(c) of Title 26 which is exempt from tax under section 501(a) of
Title 26 and at least 80 percent of the members of which are organizations engaged primarily in
providing telephone service to rural areas of the United States on a mutual, cooperative, or other

basis.

{41) [FN3] Single-employer plan

The term “single-employer plan” means an employee benefit plan other than a multiemployer plan.

(41) [FN3] The term “single employer plan” means a plan which is not a multiemployer pian.

(42) the term “plan assets” means plan assets as defined by such regulations as the Secretary may
prescribe, except that under such regulations the assets of any entity shall not be treated as plan
assets if, immediately after the most recent acquisition of any equity interest in the entity, tess than
25 percent of the total value of each class of equity Interest in the entity is held by benefit plan
investors. For purposes of determinations pursuant to this paragraph, the value of any equity interest
held by a person (other than such a benefit plan investor) who has discretionary authority or control
with respect to the assets of the entity or any person who provides investment advice for a fee (direct
or indirect) with respect to such assets, or any affiliate of such a person, shall be disregarded for
purposes of calculating the 25 percent threshold. An entity shall be considered to hold plan assets
only to the extent of the percentage of the equity interest held by benefit plan investors. For purpeses
of this paragraph, the term “benefit plan investor” means an employee benefit plan subject to part 4,
any plan to which section 4975 of Title 26 applies, and any entity whose underlying assets include
plan assets by reason of a plan's investment in such entity.

CREDIT(S)

v, §§ 407(a), 409 Sept 26 1980 94 Stat 1291 1294 1303 1307 Pub.L. 97-473, Tltle III § 302
{a), Jan. 14, 1983, 96 Stat. 2612; Pub.L. 99-272, Title XI, § 11016{c)(1}, Apr. 7, 1986, 100 Stat.
273; Pub.L. 99-509, Title IX, § 9203(b)(1), Oct. 21, 1986, 100 Stat, 1979; Pub.l, 99-514, Title XVIII
§ 1879(u)(3), Oct. 22, 1986, 100 Stat. 2913; Pub.L. 100-202, § 136(a), Dec. 22, 1987, 101 Stat.
1329-441; Pub.L. 101-239, Title VII, §§ 7871(b}(2), 7881(m)(2)(D), 7891{a){1), 7893(a), 7894(a}
(1)(A), (2)(A), (3), (4), Dec. 19, 1989, 103 Stat. 2435, 2444, 2445, 2447, 2448; Pub.L. 101-508,
Title XII, § 12002(b)(2)(C), Nov. 5, 1990, 104 Stat. 1388-566; Pub.L, 102-89, § 2, Aug. 14, 1991,
105 Stat. 446; Pub.L. 104-290, Title III,-§ 308(b)(1}, Oct. 11, 1996, 110 Stat. 3440; Pub.L. 105-72,
§ 1(a), Nov. 10, 1997, 111 Stat. 1457; Pub.L. 109-280, Title VI, § 611({f), Title IX, §§ 905(a), 906(a)
(2)(A), Title XI, 8§ 1104(c), 1106(a), Aug 17, 2006, 120 Stat. 972, 1050, 1051, 1060; Pub,L. 110-

28, Title VI, § 6611(a)(1), (b)}{1), May 25, 2007 121 Stat. 179, 180; Pub.L. 110-458, Tltle Ig111
{c), Dec. 23, 2008, 122 Stat. 5113.)

FN1] So in original. The period probably should be a comma.
FN2] So in original. Probably should end with a period.

[FN3] So in original. Two pars. (41} have been enacted.
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29 U.S.C.A. § 1003

United States Code Annotated Currentness
Title 29. Labor
Chapter 18. Employee Retlrement Income Security Program (Refs & Annos)
"B Subchapter I. Protection of Employee Benefit Rights (Refs & Annos)
"B Subtitle A. General Provisions
=»5 1003. Coverage

(a) Except as provided in subsection (b) or (c) of this section and in sections 1051, 1081, and 1101
of this title, this subchapter shall apply to any employee benefit plan if it is established or maintained-

(1) by any employer engaged in commerce or in any industry or activity affecting commerce; or

(2) by any employee organization or organizations representing employees engaged in commerce
or in any Industry or activity affecting commerce, or - ,

(3) by both.
{b) The provisions of this subchapter shall not apply to any employee benefit plan if--
(1) such plan Is a governmental plan (as defined in section 1002(32) of this title);

(2) such plan is a church plan (as defined in section 1002(33) of this title) with respect to which no
election has been made under section 410(d) of Title 26;

(3) such plan fs maintained solely for the purpose of complying with applicable workmen's
compensation laws or unempioyment compeansation or disability insurance laws;

(4) such plan Is maintained outside of the Unlted States primarily for the benefit of persons
substantlally all of whom are nonresident allens; or

(5) such plan is an excess benefit plan (as defined in section 1002(36) of this title) and is
unfunded.

The provisions of part 7 of subtitle B shall not apply to a health insurance issuer (as defined in section
1191b(b)(2) of this title) sofely by reason of health insurance coverage (as defined in section 1191b
(b)(1)} of this title) provided by such Issuer in connection with a group health plan (as defined in
section 1191b(a)(1} of this title} if the provisions of this subchapter do not apply to such group health
plan.

(<) If a pension plan allows an employee to elect to make voluntary employee contributions to
accounts and annuities as provided in section 408(q) of Title 26 [26 U.S.C.A. § 408(q)], such
accounts and annuities (and contributions thereto) shall not be treated as part of such plan (or as a
separate pension plan) for purposes of any provision of this subchapter other than section 1103(c),
1104, or 1105 of this title (relating to exclusive benefit, and fiduciary and co-fiduciary responsibilities)
and part 5 of subtitle B of this subchapter (relating to administration and enforcement), Such
provisions shall apply to such accounts and annuities in a manner similar to their application to a

simplified employee pension under section 408(k) of Title 26.
CREDIT{S)

(Pub.L. 93-406, Title I, § 4, Sept. 2, 1974, 88 Stat. 839; Pub.L. 101-239, Title VII, § 7891 (a)(1),
Dec. 19, 1989, 103 Stat. 2445 ub L. 104-191, Title I, § 101(d}), Aug. 21, 1996, 110 Stat. 1952;

Pub.l. 104- 204, Title VI, § 603(]3)131[A1 Sept. 26, 1996, 110 Stat. 2938; Pub.L, 107-16, Title VI, §
602(h), June 7, 2001, 115 Stat. 96; Pub.L. 107-147, Title IV, § 411(i)(2), Mar. 9, 2002, 116 Stat.
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47.)
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R.C. § 2505.02

Baldwin's Ohio Revised Code Annotated Currentness
Title XXV. Courts--Appeilate
"B Chapter 2505. Procedure on Appeal (Refs & Annos)
“& Final Order
=»2505.02 Final order

(A) As used in this section:

(1) “Substantial right” means a right that the United States Constitutfon, the Ohio Constitution, a
statute, the commaon law, or a rule of procedure entitles a person to enforce or protect.

(2) “Special proceeding” means an action or proceeding that is speclally created by statute and that
prior to 1853 was not denoted as an action at law or a suit in equity.

(3) “Provisional remedy” means a proceeding anclllary to an action, including, but not limited to, a
proceeding for a preliminary Injunction, attachment, discovery of privileged matter, suppression of
evidence, a prima-facie showing pursuant to section 2307.85 or 2307.86 of the Revised Code, a
prima-facie showing pursuant to section 2307.92 of the Revised Code, or a finding made pursuant to
division (A)(3) of section 2307.93 of the Revised Code. .

(B) An order is a final order that may be reviewed, affirmed, madified, or reversed, with or without
retrial, when it is one of the following:

(1} An order that affects a substantlal right in an action that in effect determines the action and
prevents a judgment;

(2) An order that affects a substantial right made in a special proceeding or upon a summary
application in an action after judgment;

(3) An order that vacates or sets aside a judgment or grants a new trial;
(4) An order that grants or denies a provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the provisional remedy and prevents a
judgment in the action in favor of the appealing party with respect to the pravisional remedy.

(b) The appealing party would not be afforded a meaningful or effective remedy by an appeal
following final judgment as to all proceedings, issues, claims, and parties in the action.

{5) An order that determines that an action may or may not be maintained as a class action;

(6) An order determining the constitutionality of any changes to the Revised Code made by Am. Sub.
S.B. 281 of the 124th general assembly, including the amendment of sections 1751.67, 2117.06,
2305.11, 2305.15, 2305.234, 2317.02, 2317.54, 2323.56, 2711.21, 2711.22, 2711.23, 2711.24,
2743.02, 2743.43, 2919.16, 3923.63, 3923.64, 4705.15, and 5111.018, and the enactment of
sections 2305.113, 2323.41, 2323.43, and 2323.55 of the Revised Code or any changes made by
Sub. S.B. 80 of the 125th general assembly, including the amendment of sections 2125.02, 2305.10,
2305.131, 2315.18, 2315.19, and 2315.21 of the Revised Code;

(7) An order in an appropriation proceeding that may be appealed pursuant to division (B)(3) of
section 163.09 of the Revised Code.

(C) When a court Issues an order that vacates or sets aside a judgment or grants a new trial, the
court, upon the request of either party, shall state In the order the grounds upon which the new trial
is granted or the judgment vacated or set aside,
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(D) This section applies to and governs any action, including an appeal, that is pending in any court
“on July 22, 1998, and all claims filed or actions commenced on or after July 22, 1998, =
notwithstanding any provision of any prior statute or rule of law of this state.

CREDIT(S)

(2007 S 7, eff. 10-10-07; 2004 16, eff. 12-30-04; 2004 S 80, eff. 4-7-05; 2004 S 187, eff. 9-13-
04; 2004 H 292, eff. 9-2-04; 2004 H 342, eff. 9-1-04; 1998 H 394, eff, 7-22-98; 1986 H 412, eff. 3-
17-87; 1953 H 1; GC 12223-2)
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R.C. § 2505.03

Baldwin's Ohio Revised Code Annotated Currentness
Title XXV. Courts--Appellate

"&@ Chapter 2505. Procedure on Appeal (Refs & Annos)
“@ Final Order _
=2505.03 Final order may be appealed; determination of which procedural rules will

govern appeal

(A) Every final order, judgment, or decree of a court and, when provided by law, the final order of
any administrative officer, agency, board, department, tribunal, commission, or other instrumentality
may be reviewed on appeal by a court of common pleas, a court of appeals, or the supreme court,
whichever has jurisdiction.

{B) Unless, in the case of an administrative-related appeal, Chapter 119. or other sections of thea
Revised Code apply, such an appeal is governed by this chapter and, to the extent this chapter does
not contain a relevant provision, the Rules of Appellate Procedure. When an administrative-related
appeal is so governed, If it Is necessary in applying the Rules of Appellate Procedure to such an
appeal, the administrative officer, agency, board, department, tribunal, commission, or other
instrumentality shalf be treated as if it were a trial court whose final order, judgment, or decree is the
subject of an appeal to a court of appeals or as if it were a clerk of such a trial court.

(C) An appeal of a final order, judgment, or decree of a court shall be governed by the Rules of
Appellate Procedure or by the Rules of Practice of the Supreme Court, whichever are applicable, and,
to the extent not in conflict with those rules, this chapter.

CREDIT(S)
(1986-H 412, eff. 3-17-87; 1986 H 158; 129 v 582; 1953 H 1; GC 12223-3)
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R.C. § 2505.04

Baldwin's Ohio Revised Code Annotated Currentness
Title XXV, Courts--Appeliate
“&® Chapter 2505. Procedure on Appeal (Refs & Annos)
“&@ Perfection of Appeal
=»2505.04 Perfection of appeal; notice of appeai

An appeal is perfected when a written notice of appeal is filed, in the case of an appeal of a final
order, judgment, or decree of a court, In accordance with the Rules of Appellate Procedure or the
Rules of Practice of the Supreme Court, or, in the case of an administrative-related appeal, with the
administrative officer, agency, board, department, tribunal, commission, or other instrumentality
involved. If a leave to appeal from a court first must be obtained, a notice of appeal also shall be filed
in the appellate court. After being perfected, an appeal shall not be dismissed without notice to the
appellant, and no step required to be taken subsequent to the perfection of the appeal is
jurisdictional. ' '

CREDIT(S)

(1986 H 412, eff. 3-17-87; 1953 H 1; GC 12223-4) -
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R.C. § 3105.011

Baldwin's Ohic Revised Code Annotated Currentness
T|tle XXXI. Domestic Relations--Children
Chapter 3105. Divorce, Legal Separation, Annulment, Dissolution of Marriage (Refs & Annos)
"& Divorce; General Provisions
»3105.011 Equitable powers in domestic relations matters

The court of common pleas Including divisions of courts of domestic relations, has full equitable
powers and jurisdiction appropriate to the determination of all domestic relations matters. This
section is not a determination by the general assembly that such equrtab!e powers and Jurlsdlctlon do
not exist with respect to any such matter. _

CREDIT(S)

(1975 H 370, eff. 8-1-75)
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R.C. § 3105.171

Baldwin's Ohio Revised Code Annotated Currentness
Tltle XXXI. Domestic Relations--Children
Chapter 3105. Divorce, Legal Separation, Annulment, Dissolution of Marriage (Refs & Annos)
"# Legal Separation; Division of Property; Spousal Support
»3105.171 Division of marital property; separate property

(A) As used in this section:

{1) “Distributive award” means any payment or payments, in real or personal praperty, that are
payable in a iump sum or over time, in fixed amounts, that are made from separate property or
income, and that are not made from marital property and do not constitute payments of spousal

support, as defined in section_3105.18 of the Revised Code,
(2) “During the marfiage” means whichever of the following is applicable:

(a) Except as provided in divislon (A){2)(b) of this section, the period of time from the date of the
marriage through the date of the final hearing in an action for divorce or in an action for legal

separation;

(b) If the court determines that the use of either or both of the dates specified in division (A){2)(a) of
this section would be inequitable, the court may select dates that it considers equitable in determining
marital property. If the court selects dates that it considers equitable In determining marital property,
“during the marriage” means the period of time between those dates selected and specified by the

court.

{3)(a) “Marital property” means, subject to division (A){(3)(b) of this section, all of the following:

(i) All real and personal property that currently is owned by either or both of the spouses, including,
but not limited to, the retirement benefits of the spouses, and that was acquired by either or both of

the spouses during the marriage;

(H) All interest that either or both of the spouses currently has in any real or personal property,
including, but not limited to, the retirement benefits of the spouses, and that was acquired by either

or both of the spouses during the marriage;

{iif) Except as otherwise provided in this section, all income and appreciation on separate property,
due to the labor, monetary, or in-kind contribution of either or both of the spouses that occurred

during the marriage;

(iv) A participant account, as defined in section 148.01 of the Revised Code, of either of the spouses,
to the extent of the following: the moneys that have been deferred by a continuing member or
participating employee, as defined in that section, and that have been transmitted to the Ohio public
employees deferred compensation board during the marriage and any income that is derived from the
investment of those moneys during the marriage; the moneys that have been deferred by an officer
or employee of a municipal corporation and that have been transmitted to the governing board,
administrator, depository, or trustee of the deferred compensation program of the municipal
corporation during the marriage and any income that is derived from the investment of those moneys
during the marriage; or the moneys that have been deferred by an officer or employee of a
government unit, as defined in section 148.06 of the Revised Code, and that have been transmitted
to the governing board, as defined in that section, during the marriage and any income that is derived
from the investment of those moneys during the marriage.

{b) “Marital property” does not include any separate property.

(4) “Passive income” means income acquired other than as a result of the labor, monetary, or in-kind
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contribution of either spouse.
{5) “Personal property” inciudes both tangible and intangible personal property.

(6)(2a) “"Separate property” means all real and personal property and any Interest in real or personal
property that is found by the court to be any of the fellowing:

{i) An inheritance by one spouse by bequest, devise, or descent during the course of the marriage;

(ii} Any real or personal property or interest in real or personal property that was acquired by one
spouse prior to the date of the marriage;

{iii) Passive income and appreaatmn acqmred from separate property by one spouse during the
marriage; _ .

(iv) Any real or personal property or interest in real or personal property acquired by one spouse after
a decree of legal separation issued under section 3105.17 of the Revised Code;

(v) Any real or personal property or interest in real or personal property that is excluded by a valid
antenuptial agreement;

(vi) Compensation to a spouse for the spouse's personal Injury, except for loss of marital earnlngs
and compensation for expenses paid from marital assets; .

{vii) Any qgift of any real or personal property or of an interest in real or personal property that is
made after the date of the marriage and that is proven by ciear and convincing evidence to have been

given to only one spouse.

(b) The commingling of separate property with other property of any type does not destroy the
identity of the separate property as separate property, except when the separate property is not
traceable,

(B) In divorce proceedings, the court shall, and in legal separation proceedings upon the request of
either spouse, the court may, determine what constitutes marital property and what constitutes
separate property. In either case, upon making such a determination, the court shall divide the
marital and separate property equitably between the spouses, In accordance with this section. For
purposes of this section, the court has jurisdiction over all property, excluding the social security
benefits of a spouse other than as set forth in division (F)(9) of this section, In which one or both
spouses have an interest.

{C)(1) Except as provided in this division or division (E)} of this section, the division of marital
property shall be equal. If an equal division of marital property would be ineguitable, the court shall
not divide the marital property equally but instead shalf divide it between the spouses in the manner
the court determines equitable. In making a division of marital property, the court shall consider all
relevant factors, including those set forth In division (F) of this section,

(2) Each spouse shall be considered to have contributed equaily to the production and acquisition of
marital property.

(3) The court shall provide for an equitable division of marital property under this section prior to
making any award of spousal support to either spouse under section 3105.18 of the Revised Code and
without regard to any spousal support so awarded.

(4) If the marital property includes a participant account, as defined in section_148.01 of the Revised
Code, the court shall not order the division or disbursement of the moneys and income described in
division (A)}(3)(a)(iv) of this section to occur in a manner that is inconsistent with the law, rules, or
plan governing the deferred compensation program Involved or prior to the time that the spouse in
whose name the participant account is maintained commences receipt of the moneys and income

http://web2.westlaw.com/result/documenttext.aspx Tbeginsdu=1&numsdus=11&sv=Split&... 9/25/2009
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credited to the account in accordance with that law, rules, and plan.

(D} Except as otherwise provided in division (E) of this section or by ancther provision of this section,
the court shail disburse a spouse’s separate property to that spouse, If a court does not disburse a

" spouse's separate property to that spouse, the court shall make written findings of fact that explain
the factors that it considered in making its determination that the spouse's separate property should
not be disbursed to that spouse.

(E)(1) The court may make a distributive award to facilitate, effectuate, or supplement a division -of
marital property. The court may require any distributive award to be secured by a lien on the payor's
specific marital property or separate property.

(2) The court may make a distributive award in lieu of a division of marital property in order to
achieve equity between the spouses, If the court determines that a division of the marital property fn

kind or in money would be impractical or burdensome.,

(3) If a spouse has engaged in financial misconduct, including, but net limited td, the dissipation,
destruction, concealment, or fraudulent disposition of assets, the court may compensate the offended
spouse with a distributive award or with a greater award of marital property. -

{F) In making a division of marital property and in determining whether to make and the amount of
any distributive award under this section, the court shall consider all of the following factors:

{1) The duration of the marriage;

(2} The assets and liabillties of the spouses;

(3) The desirability of awarding the family home, or the right to reside in the family home for
reasonable periods of time, to the spouse with custody of the children of the marriage;

{4) The liquidity of the property to be distributed;
(5) The economic desirability of retaining intact an asset or an interest in an asset;

{6) The tax consequences of the property division upon the respective awards to be made to each
spouse;

(7) The costs of sale, If It is necessary that an asset be sold to effectuate an equitable distribution of
property;

{8) Any division or disbursement of property made in a separation agreement that was voluntarily
entered into by the spouses; :

(9) Any retirement benefits of the spouses, excluding the social security benefits of a spouse except
as may be relevant for purposes of dividing a public pension;

{10) Any other factor that the court expressly finds to be relevant and equitable.
{G) In any order for the division or disbursement of property or a distributive award made pursuant to
this section, the court shall make written findings of fact that support the determination that the

marital property has been equitably divided and shall specify the dates it used in determining the
meaning of “during the marriage.” :

(H) Except as otherwise provided in this section, the holding of title to property by one spouse
individually or by both spouses in a form of co-ownership does not determine whether the property is
marital property or separate property. :

{I} A division or disbursement of property or & distributive award made under this section is not
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subject to future modification by the court.

(3) The court may issue any orders under this section that it determines equitable, including, but not
timited to, either of the following types of orders:

(.1) An order granting a spouse the right to use the marital dwelling or any other marital property or
separate property for any reasonable period of time; _

(2) An order requiring the sale or encumbrancing of any real or personal property, with the proceeds
from the sale and the funds from any loan secured by the encumbrance to be applied as determined
by the court. :

CREDIT(S)
{2008 H 395, eff. 4-7-09; 2000 H 628, eff. 9-21-00; 1992 S 300, eff, 11-5-92: 1990 H 514)
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