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STATEMENT OF THE CASE

On April 28, 2009, Relator-Appellee Daniel J. Sullivan filed a verified complaint for

alternative and permanent writs of prohibition with the Sixth District Court of Appeals, naming

Judge Donald L. Ramsey as the respondent (the "Verified Complaint""). The Verified

Complaint sought to prohibit Respondent-Appellant ("Appellant") from taking any action

inconsistent with the appellate court's ability to affirm, modify, or reverse the January 9, 2009

Judgment Entry and QDRO which Appellant had issued in the underlying post-divorce case, and

which Appellee had appealed on January 20, 2009. The Verified Complaint also sought an order

vacating the "Amended Qualified Domestic Relations Order" that Appellant had issued

approximately three months after Appellee had filed his notice of appeal from the January 9,

2009 Judgment Entry and QDRO.

The Verified Complaint was served on Appellant on May 4, 2009, and the certificate of

service was filed with the appellate court on May 6, 2009.

On May 7, 2009, the appellate court issued a Decision and Judgment, granting a

peremptory writ of prohibition, ordering Appellant to refrain from taking any action inconsistent

with the appellate court's ability to affirm, modify, or reverse Appellant's January 9, 2009

Judgment Entry, and vacating the Amended QDRO.

On May 13, 2009, the appellate court issued a second Decision and Judgment, noting that

the May 7, 2009 Decision and Judgment contained a clerical error in that it did not assess costs

to Appellant, and, therefore, assessed costs to Appellant.

1 Relator-Appellee's Supplement ("Supplement"), pp. 1-9 (Verified Complaint for
Alternative and Permanent Writs of Prohibition, filed on Apri128, 2009 in State ex rel. Daniel J.
Sullivan v. Judge Donald L. Ramsey, Sixth District Court of Appeals Case No. CL-2009-1118
("Verified Complaint")).
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Appellant timely appealed from both the May 7, 2009 and May 13, 2009 Decisions and

Judgments, and on August 7, 2009, Appellant filed his merit brief and a supplement with this

Court.

On September 28, 2009, Appellee filed a Motion to Strike Appellant's merit brief and

supplement because they impermissibly incorporate issues not raised in the appellate court and

matters that are outside the record as transmitted from the appellate court to this Court. That

motion has not yet been determined by this Court.

STATEMENT OF FACTS

1. PREFACE

This statement of facts is limited to those facts supported by the record as it was

transmitted by the appellate court to this Court on June 29, 2009. Cf., Relator-Appellee's

Motion to Strike, filed herein on September 28, 2009.

II. STATEMENT

On July 29, 1997, the Lucas County Domestic Relations Court issued a consent divorce

decree in the underlying case of Janet M. Sullivan v. Daniel J Sullivan, Lucas County Case No.

DR-1996-0989.2 The Divorce Decree distributed all of the parties' marital property, including

their respective interests in Appellee's then-current pension plan with the Civil Service

Retirement System, as follows:

2

3

[Appellee] shall assign and transfer to [Ms. Sullivan], through a Qualified Domestic
Relations Order, or separate Judgment Entry, whichever is applicable, twenty-five
percent (25%) of the accrued monthly benefit that [Appellee] was entitled to receive as of
May 14, 1997, from [Appellee's] interest in his retirement plan with the Civil Service
Retirement System, pursuant to the [Civil Service Retirement] Spouse Equity Act of
1984.3

Supplement, pp. 10-25 (Final Judgment Entry of Divorce ("Divorce Decree")).

Supplement, p. 21 (Divorce Decree; underline in original).
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The Divorce Decree also includes other terms, such as: (1) the parties' mutual release

and discharge of any and all past, present, and future claims regarding the distribution of marital

property4; (2) an express fifteen-day deadline for effecting the property-distributions in the

Divorce Decree5; and (3) an express remedy for either party's failure to properly effect such

distributions by the stated deadline.6 The Divorce Decree did not, however, contain any terms

restricting Appellee's ability to obtain a refund of his CSRS contributions, any obligation to

notify Ms. Sullivan or the trial court if he obtained such a refund, or any term reserving

jurisdiction in the trial court.7

In July of 2006, Ms. Sullivan filed a motion for a lump-sum judgment for retroactive

pension benefits, attorney's fees, and a new QDRO to obtain a distribution from a pension plan

in which Appellee8 had not acquired any interest until several years after the divorce, namely:

the District of Columbia Police and Firefighter's Retirement Plan ("DCPFRP").9 The post-

divorce motion was assigned to Appellant, who serves as a visiting judge in the Lucas County

Court of Common Pleas, Domestic Relations Division.10

4

5

6

7

Supplement, p. 23 (Divorce Decree).

Supplement, p. 24 (Divorce Decree).

See, Supplement, p. 24 (Divorce Decree).

Supplement, p. 3, ¶ 7 (Verified Complaint).

8 Appellee is a retired Special Agent of the U.S. Secret Service. Supplement, p. 2 (Verified
Complaint).

9

10

Supplement, p. 3, ¶ 9 (Verified Complaint).

Supplement, p. 3, ¶ 10 (Verified Complaint).
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From August of 2006 to December of 2008, the parties in the divorce case engaged in

protracted discovery and pretrial litigation. During that period, Appellee objected to Ms.

Sullivan's motion on various grounds and in various forms, asserting, inter alia, that: (i) for

purposes of distributing the parties' interests in Appellee's pension with the Civil Service

Retirement System, the Divorce Decree-by its terms-had become the operative document

fifteen ( 15) days after it had been journalized; (ii) in the Divorce Decree, Ms. Sullivan had

waived and released Appellee from claims for property division such as those set forth in Ms.

Sullivan's motion; (iii) Ms. Sullivan had not complied with Civ.R. 60(B) for relief from the

Divorce Decree; (iv) Ms. Sullivan's motion sought to improperly modify the Divorce Decree;

and (v) the trial court did not have jurisdiction to determine Ms. Sullivan's motion." Appellant

denied all of these and other objections.12

On December 11, 2008, Appellant presided over a bench trial on Ms. Sullivan's motion.

On January 9, 2009, Appellant issued a Judgment Entry that awarded Ms. Sullivan

$76,185.92 (plus interest) in retroactive pension benefits and $24,684 in attorney's fees and

costs. That order also ruled that Ms. Sullivan was entitled to the issuance of a QDRO to the

DCPFRP, awarding her $1,325.07 in monthly benefits, survivor's benefits, COLA, and other

rights.13 It then directed Ms. Sullivan to prepare and submit that QDRO to Appellant.14

11 Supplement, pp. 3-4, ¶ 11 (Verified Complaint); See, Id., pp. 57-70 (trial court docket
(Appellee's "Motion to Dismiss Plaintiffs' Motion for Approval of QDRO, Filed 7-27-2006[,]"
filed May 3, 2007; Appellee's "Motion to Vacate the Pension Distribution Decree, Filed 9-11-
1997 With Memorandum in Support," filed November 21, 2007; "[Appellee's] Response Contra
Plaintiff's Motion for Sununary Judgment," filed December 14, 2007)).

12

13

14

Supplement, p. 4, ¶ 11 (Verified Complaint).

Supplement, p. 27 (January 9, 2009 Judgment Entry).

Supplement, p. 27 (January 9, 2009 Judgment Entry).
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Less than two hours after the January 9, 2009 Judgment Entry had been journalized,

Appellant journalized and served that QDRO on the DCPFRP.Is

On January 20, 2009, Appellee timely filed a written notice of appeal from both the

January 9, 2009 Judgment Entry and QDRO.16 In his docketing statement," Appellee listed

probable issues for appellate review, including (1) the trial court lacked jurisdiction to determine

Ms. Sullivan's motion and/or issue the January 9, 2009 Judgment Entry and QDRO; and (2) the

January 9, 2009 Judgment Entry and QDRO improperly modified the express terms of the

Divorce Decree.lg A copy of both the notice of appeal and docketing statement were filed with

the trial court.

On April 7, 2009, Appellant sua sponte issued an Amended QDRO.19 Appellee was

never given notice of this action, either before or after it occurred.20 At the time, Appellee's

appeal of the January 9, 2009 Judgment Entry and QDRO was still pending with the Sixth

District Court of Appeals?3

15 Supplement, pp. 30-35 (January 9, 2009 QDRO).

16 Supplement, p. 5, ¶ 16 (Verified Complaint); See, Id., 36-47 of A eal • Id.,(Notice pp )> >
pp. 48-52 (Docketing Statement); Id., pp. 53-56 (Praecipe); Id., pp. 57-70 (trial court docket);
Id., pp. 71-72 (appellate court docket in Lucas App. No. CL-2009-1022).

17

18

19

20

21

Supplement, pp. 48-52 (Docketing Statement).

See, Supplement, pp. 49-51 (Docketing Statement).

See generally, Supplement, pp. 57-70 (trial court docket).

Supplement, p. 5, ¶ 18 (Verified Complaint); See, Supp., p. 5,119 (Verified Complaint).

Supplement, p. 6, ¶ 23 (Verified Complaint).
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On April 28, 2009, after Appellee discovered the issuance of the Amended QDRO,

Appellee filed the Verified Complaint with the Sixth District Court of Appeals. The Verified

Complaint was served on Appellant on May 4, 2009, and the certificate of service was filed with

the appellate court on May 6, 2009. The next day, without directing Appellant to file an

answer22, the appellate court issued a peremptory writ of prohibition and vacated the Amended

QDRO 23 ,

Since that time, Appellant has not filed a Civil Rule 60(B) motion for relief from that

judgment with the appellate court. Instead, Appellant filed the instant appeal, and on August 7,

2009, filed his merit brief and a supplement with this Court.

LAW & ARGUMENT

1. STANDARD FOR A WRIT OF PROHIBITION

This Court has stated that "[t]he function of prohibition is to prevent an inferior tribunal

from usurping or exercising jurisdiction with which it is not legally vested."Z4

To that end, this Court has well-established the standard for writs of prohibition: in order

for a writ of prohibition to issue, a relator must establish that (1) the inferior court is about to

exercise judicial power, (2) the exercise of such power is unauthorized by law, and (3) if the writ

22 Local App. R. 6 provides, in pertinent part, "[t]he summons shall state that respondent
need not file an answer until directed by the court of appeals to do so."

23 Supplement, pp. 79-80 (May 7, 2009 Decision and Judgment).

24 State ex rel. Special Prosecutors v. Judges, Court of Common Pleas (1978), 55 Ohio
St.2d 94, 9 0.O.2d 88, 378 N.E.2d 162, citing State ex rel. Ferrebee v. Court ofAppeals (1968),
14 Ohio St.2d 109, 236 N.E.2d 559.
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was denied, the relator would suffer injury for which no other adequate remedy exists ZS And, as

stated by this Court, "[w]here an inferior court patently and unambiguously lacks jurisdiction

over the cause, prohibition will lie both to prevent the future unauthorized exercise of

jurisdiction and to correct the results of previous jurisdictionally unauthorized actions."26 In

such cases, the availability of alternative remedies like appeal is immaterial.Z7

RESTATEMENT OF FIRST PROPOSITION OF LAW: The Domestic Relations Division
of Common Pleas Court retains jurisdiction to amend a Qualified Domestic Relations
Order while an appeal is pending, since a QDRO is merely an order in aid of execution.

A. Introduction.

Appellee's Verified Complaint presented a very narrow jurisdictional question to the

appellate court: was the issuance of the Amended QDRO inconsistent with the appellate court's

ability to reverse, modify, or affirm the January 9, 2009 Judgment Entry and QDRO from which

Appellee had appealed on January 20, 2009? In other words, could Appellant rewrite an order

that was on appeal? The appellate court ruled that Appellant could not, and, therefore, vacated

25 State ex rel. Little v. Leskovyansky (1996), 77 Ohio St.3d 97, 98, 671 N.E.2d 236, citing
State ex rel. Barclays Bank PLC v. Hamilton Cty. Court of Common Pleas (1996), 74 Ohio St.3d
536, 540, 660 N.E.2d 458, 461.

26 State ex rel. Little, 77 Ohio St.3d at 98 (italics in original) (and cases cited therein); See,
State ex rel. Blanchard Valley Health Assoc. v. Bates (2006), 112 Ohio St.3d 146, 148, 858
N.E.2d 406 (and cases cited therein); State ex rel. Hughes v. Calabrese (2002), 95 Ohio St.3d
334, 337, 2002-Ohio-2217, ¶ 15, 767 N.E.2d 725 (Prohibition is not limited to prevention of
future unauthorized judicial or quasi-judicial action); See also, State ex rel. Rogers v. McGee
Brown (1997), 80 Ohio St.3d 408, 410, 686 N.E.2d 1126 (A complaint for a writ of prohibition is
not necessarily rendered moot when the act sought to be prevented occurs before a court can rule
on the prohibition claim).

27 State ex rel. Blanchard Valley, 112 Ohio St.3d at 148, citing State ex rel. Florence v.
Zitter (2005), 106 Ohio St.3d 87, 2005-Ohio-3804, ¶ 16, 831 N.E.2d 1003; Goldstein v.
Christiansen (1994), 70 Ohio St.3d 232, 235, 638 N.E.2d 541; State ex rel. Adams v. Gusweiler
(1972), 30 Ohio St.2d 326, 329, 59 0.O.2d 387, 285 N.E.2d 22 (and cases cited therein).
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the Amended QDRO and ordered Appellant to take no further action that was inconsistent with

the appellate court's ability to affirm, modify, or reverse the order on appeal.Z$

Here, Appellant asserts that he was authorized to issue the Amended QDRO because it

was merely an enforcement mechanism of some sort. It is not clear from Appellant's merit brief

if he is arguing that the Amended QDRO was an order enforcing the 1997 Divorce Decree, the

January 9, 2009 Judgment Entry, or the January 9, 2009 QDRO.29 Regardless, that enforcement

argument implicates a host of underlying jurisdictional issues that are presently pending with the

Sixth District Court of Appeals-on a complete record-in Appellee's appeal of the January 9,

2009 Judgment Entry and QDRO. In doing so, Appellant asks this Court to rule on those

underlying jurisdictional issues, on an incomplete record, and effectively usurp the appellate

court's constitutional jurisdiction over Appellee's pending appeal of the January 9, 2009

Judgment Entry and QDRO.30 This Court should decline Appellant's invitation, let the appellate

court function as it has been constitutionally charged, and limit this Court's consideration to the

issue as it was presented to the appellate court in the Verified Complaint.

Even so, at the risk of otherwise waiving arguments or issues in this appeal, Appellee

begrudgingly addresses some of the underlying jurisdictional issues implicated by Appellant's

"enforcement" argument. To help this Court distinguish those underlying jurisdictional issues,

28 Supplement, p. 80 (May 7, 2009 Decision and Judgment).

29 Compare, Appellant's Merit Brief, p. 10 (Asserting that the trial court retains jurisdiction
to enforce its judgment "from which the appeal has been taken during the pendency of that
appeal ***."); With, Id., pp. 10-13 (Asserting that the Amended QDRO was an order enforcing
the 1997 Divorce Decree.)

30 See, Ohio Constitution, Article IV, Section 3(B)(2) ("Courts of appeals shall have such
jurisdiction as may be provided by law to review and affirm, modify, or reverse judgments or
final orders of the courts of record inferior to the court of appeals within the district
R.C. § 2505.02(B); R.C. § 2505.03(A).
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Appellee has placed the corresponding headings in SMALL CAPS. Upon review, this Court should

conclude that Appellant's Amended QDRO was jurisdictionally improper on so many levels that

the appellate court's decisive action was not only appropriate, it was understated.

B. Issuance of the Amended QDRO was an unauthorized exercise of judicial power.

1. Once Appellee filed his written notice of appeal from the January 9, 2009 Judgment
Entry and QDRO, Appellant was divested of jurisdiction over the entire cause
concerning the distribution of Appellee's post-divorce DCPFRP pension.

Appellant does not dispute that Appellee's appeal of the January 9, 2009 Judgment Entry

and QDRO was perfected on January 20, 2009 when Appellee filed his written notice of appeal

from both of those orders.31 And Appellant concedes that, "as a general rule, a trial court loses

jurisdiction after an appeal is filed, except to take action in aid of the appeal."32 Indeed, this

Court has "consistently held that once an appeal is perfected, the trial court is divested of

jurisdiction over matters that are inconsistent with the reviewing court's jurisdiction to reverse,

modify, or affirm the judgment."33 The question thus presented to this Court is whether

Appellant's issuance of the Amended QDRO was "inconsistent with the [appellate] court's

jurisdiction to reverse, modify, or affirm" the January 9, 2009 Judgment Entry and QDRO from

which Appellee had appealed on January 20, 2009.

31 R.C. § 2505.04; Richards v. Industrial Commission (1955), 163 Ohio St. 439, 127 N.E.2d
402, paragraph two of the syllabus; See, Supplement, pp. 36-47 (Notice of Appeal); Id., pp. 57-
70 (trial court docket); Id., pp. 71-72 (appellate court docket in Lucas App. No. L-2009-1022).

32 Appellant's Merit Brief, p. 9(internal citations omitted).

33
State ex rel. Blanchard Valley, 112 Ohio St.3d at 148-149, citing State ex rel. Rock v.

School Employees Retirement Bd (2002), 96 Ohio St.3d 206, 2002-Ohio-3957, ¶ 8, 722 N.E.2d
1197; See also, In re S.J. (2005), 106 Ohio St.3d 11, 2005-Ohio-3215, ¶ 9, 829 N.E.2d 1207;
State ex reL Florence, 106 Ohio St.3d at 93, ¶ 29; Accord, Appellant's Merit Brief, p. 9.

Page 9 of 24



That question necessarily turns on the subject matter of the judgments or orders on

appeal. This Court has held that, once an appeal has been filed, a trial court is divested of

jurisdiction over all matters that are the subject of the pending appeal. In re Kurthalz (1943),

141 Ohio St. 432, 435, 25 O.O. 574, 48 N.E.2d 657. Stated otherwise, a trial court retains

jurisdiction only over matters that are not the.subject of the pending appeal.34 Similarly, this

Court has ruled that "[w]here a cause is appealed to the Court of Appeals on questions of law and

fact, it no longer remains in the lower court. The whole cause is transferred to the appellate court

for trial de novo. The jurisdiction of the lower court is terminated, and it loses all power to do

anything in the cause." State ex rel. Continental Cas. Co. v. Birrell (1955), 164 Ohio St. 390,

392, 131 N.E.2d 388 3s

Here, Appellee appealed from both the January 9, 2009 Judgment Entry that authorized

the issuance of a QDRO directed at Appellee's post-divorce pension with the DCPFRP, as well

as the January 9, 2009 QDRO itself. 36 Thus, all matters concerning distribution of Appellee's

post-divorce pension with the DCPFRP were jurisdictionally "transferred" to the appellate court,

and Appellant was divested of all jurisdiction over that subject matter. The appellate court,

therefore, properly ruled that Appellant was divested of jurisdiction over that cause.37

34 See, Kurthalz, 141 Ohio St. at 435.

35 See, Id. (cases cited therein); Kane v. Ford Motor Co. (1984), 17 Ohio Ap.3d 111, 116,
17 O.B.R. 173, 477 N.E.2d 662; In re Mahoning Valley Sanitary District (1954), 161 Ohio St.
259, 263, 119 N.E.2d 388.

36 Supplement, p. 5, ¶ 16 (Verified Complaint); Id., pp. 36-47 (Notice of Appeal); See, Id.,
pp. 48-52 (Docketing Statement); Id., pp. 53-56 (Praecipe); Id., pp. 57-70 (trial court docket);
Id., pp. 71-72 (appellate court docket in App. No. CL-2009-1022).

37 Supplement, pp. 79-80 (May 7, 2009 Decision and Judgment), citing State ex rel. Special
Prosecutors, 55 Ohio St.2d at 97.

Page 10 of 24



a. The Amended QDRO interfered with the appellate court's ability to reverse,
modify, or affirm the January 9, 2009 Judgment Entry and QDRO.

Appellant's issuance of the Amended QDRO interfered with the appellate court's ability

to reverse, modify, or affirm the January 9, 2009 Judgment Entry and QDRO. Those orders

purported to award Ms. Sullivan an interest in a pension plan that was not distributed in the

Divorce Decree and in which Appellee had not acquired any interest until several years after the

divorce. When Appellee appealed from the January 9, 2009 Judgment Entry and QDRO, the

appellate court assumed jurisdiction to determine if Appellant had properly awarded Ms.

Sullivan an interest in Appellee's DCPFRP pension.3S By issuing the Amended QDRO, and

Appellant interfered with the appellate court's ability to affirm, modify, or reverse the January 9,

2009 Judgment Entry and QDRO.

A trial court cannot modify an order which is the subject of a pending an appeal because

that conduct is inconsistent with an appellate court's ability to affum, modify, or reverse a

judgment on appeal .39 Yet, here, Appellant's Amended QDRO ostensibly attempted to

"enforce" the January 9, 2009 Judgment Entry and actually modified the January 9, 2009 QDRO.

Appellant's conduct here is similar to that of the trial court in State ex rel. Blanchard

Valley Health Assoc. v. Bates (2006), 112 Ohio St.3d 146, 2006-Ohio-6520, 858 N.E.2d 406. In

that case, this Court affirmed the Sixth District's writ of prohibition, concluding that the trial

38 See, Supplement, pp. 49-51 (Docketing Statement).

39 See, Albertson v. Ryder (1993), 85 Ohio App.3d 765, 770, 621 N.E.2d 480 (A trial court
cannot issue a second QDRO that changes the terms of a QDRO which is pending appeal);
Lambda Research v. Jacobs (2007), 170 Ohio App.3d 750, 757, 2007-Ohio-309, ¶¶ 20-22, 869
N.E.2d 39; Zamos v. Zamos (Dec. 8, 2006), 2006-Ohio-6497, ¶ 16, Portage App. No. 2006-P-
0039; Barrows v. Barrows (Dec. 29, 2004), 2004-Ohio-7163, ¶¶ 5-6, Summit App. No.
Civ.A.22059; Air Products & Chemicals, Inc. v. Indiana Ins. Co. (Dec. 23, 1999), 2000 WL
955600, *4, Hamilton App. Nos. C-980947 and C-990009; Kane v. Ford Motor Co., 17 Ohio
App.3d at 116.
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court could not proceed to a trial while a party appealed from the trial court's denial of a motion

to refer the "trial" matters to arbitration:

Judge Bates's claim that the issues raised in the underlying case are not referable
to arbitration addresses the merits of whether he properly denied Blanchard
Valley's motion for a stay pending arbitration. Proceeding with the trial in the
underlying case would have been inconsistent with the court of appeals'
jurisdiction to review the propriety of Judge Bates's judgment denying the motion
for a stay pending arbitration. [Id., ¶ 16] Therefore, the court of appeals correctly
held that Judge Bates patently and unambiguously lacked jurisdiction to proceed
in the underlying case pending the appeal. Based on the foregoing, Blanchard
Valley established its entitlement to the writ. Accordingly, we affirm the
judgment of the court of appeals. [Id., ¶ 17]

Where Judge Bates had intended to act on matters pending before the appellate court,

Appellant herein actually acted on matters pending before the appellate court. This Court

should, therefore, affirm the writ of prohibition issued by the appellate court in this case just as

this Court affirmed the writ of prohibition in State ex rel. Blanchard Valley.

An inferior court cannot usurp the jurisdiction of a reviewing court on matters that are

pending with the superior court. Were the appellate court to now modify the May 7, 2009

Decision and Judgment which is the subject to this appeal, this Court would be justified in

issuing its own writ of prohibition, vacating that amended judgment and ordering the appellate

court to refrain from taking any further action inconsistent with this Court's ability to affirm,

modify, or reverse the original May 7, 2009 Decision and Judgment. For the same reason, this

Court should conclude that the appellate court's peremptory writ of prohibition was justified in

that the Amended QDRO interfered with the appellate court's ability to affirm, modify, or

reverse the January 9, 2009 Judgment Entry and QDRO which were on appeal.
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2. Appellant was not authorized to reconsider or modify the January 9, 2009
Judgment Entry or QDRO because they were final orders.

Appellant does not dispute that the January 9, 2009 Judgment Entry and QDRO are final

orders within the meaning of R.C. § 2505.02(B). Both of those orders were issued in a special

proceeding40 and affect Appellee's substantial rights;41 they purport to award Ms. Sullivan

$76,185.92 (plus interest) in retroactive pension benefits, $24,684 in attorney's fees and costs,

$1,325.07 in monthly benefits, survivor's benefits, COLA, and other rights.4z

Indeed, Appellant implicitly concedes that the QDROs issued in this case were final

orders. He now claims that Appellee had an adequate remedy at law by appealing the Amended

QDRO43 If that is true-and if this Court accepts Appellant's claim that the Amended QDRO

did not substantively modify the January 9, 2009 QDRO4^-then the January 9, 2009 QDRO was

also a final order.

40 A divorce is a "special proceeding" within the meaning of R.C. § 2505.02(A). See, State
ex rel. Papp v. James (1994), 69 Ohio St.3d 373, 379, 632 N.E.2d 889.

41 See, Rothman v. Rothman (Sept. 8, 2008), 2008-Ohio-4501, ¶ 5, fn. 1, Lorain App. No.
07CA009295 ("It is important to note that this court may review on appeal that a QDRO does
not accurately reflect or implement the order of the trial court."); Zorn v. Zorn (May 19, 2008),
2008-Ohio-2391, ¶ 12, Medina App. No. 07CA0077-M, citing Miller v. Miller, infra; Miller v.
Miller (May 5, 2008), 2008-Ohio-2106, ¶ 15, Medina App. No. 07CA0068-M ("We would,
however, have jurisdiction to review the content of Wife's QDROs had husband made the claim
on appeal that her QDROs did not accurately implement the [divorce decree's] 2006 formula.");
Id., ¶ 16; Accord, Green v. Green (May 23, 2006), 2006-Ohio-2534, ¶¶ 8-11, Franklin App. No.
05AP-484.

42 Supplement, p. 27 (January 9, 2009 Judgment Entry); • See generally, Supplement , pp. 30-
35 (January 9, 2009 QDRO).

43 See, Appellant's Merit Brief, pp. 13-15 (Proposition of Law No. 2).

44 See, Appellant's Merit Brief, p. 4 ("The Amended QDRO made no substantive changes
in the terms and conditions of the [January 9, 2009] QDRO."); See, Id., pp. 4-5.

Page 13 of 24



The problem with Appellant's logic is that, in Ohio, a trial court cannot amend or modify

a final order.45 However, that is precisely what Appellant did when he issued the Amended

QDRO. Thus, the appellate court was right to issue the peremptory writ and vacate the Amended

QDRO.

3. The Amended QDRO was not an authorized enforcement mechanism because it
improperly modified both the DIVORCE DECREE and the January 9, 2009 QDRO.

Relying upon Klein v. Chorpering ((1983), 6 Ohio St.3d 3, 450 N.E.2d 1161), Appellant

contends that the Amended QDRO was an authorized enforcement mechanism of some sort.46

Assuming that Appellant is asserting that the Amended QDRO was issued to enforce the January

9, 2009 Judgment Entry or QDRO, then the Amended QDRO was unauthorized as a matter of

law. This Court has ruled that the "sole purpose [of a QDRO] is to implement the terms of the

divorce decree." Wilson v. Wilson (2007), 116 Ohio St.3d 268, 271, 2007-Ohio-6056, ¶ 16, 878

N.E.2d 16.

45 State ex rel. Hansen v. Reed (1992), 63 Ohio St.3d 597, 599, 589 N.E.2d 1324; See, Pitts
v. Ohio Dept. of Transp. (1981), 67 Ohio St.2d 378, 379-380, 423 N.E.2d 1105 (The Rules of
Civil Procedure do not provide for a motion for reconsideration to be filed after a final judgment;
therefore, such a motion is a"nullity"); See also, Howard v. Catholic Services of Cuyahoga Cty.
(1994), 70 Ohio St.3d 141, 147, 1994-Ohio-219, 637 N.E.2d 890 (After an appeal has been filed,
a trial court may not consider Civ.R. 60(B) motion for relief from the judgment on appeal unless
the appellate court grants a limited remand for consideration of that motion.) (and cases cited
therein.); State ex rel. Rock, 96 Ohio St.3d at 207, ¶ 8.

46 Again, it is unclear from Appellant's merit brief if he is asserting that the Amended
QDRO was issued to enforce the January 9, 2009 Judgment Entry, the January 9, 2009 QDRO,
or the 1997 Divorce Decree. Compare, Appellant's Merit Brief, p. 10 (Asserting that the trial
court retains jurisdiction to enforce its judgment "from which the appeal has been taken during
the pendency of that appeal * * *."); With, Id., pp. 10-13 (Asserting that the Amended QDRO
was an order enforcing the 1997 Divorce Decree.)
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a. THE AMENDED QDRO WAS UNAUTHORIZED BECAUSE IT IMPROPERLY

MODIFIED THE DIVORCE DECREE.

In Wilson, this Court stated that a "QDRO may not vary from, enlarge, or diminish the

relief that the court granted in the divorce decree, since that order which provided for the QDRO

has since become final. Wilson, 116 Ohio St.3d at 271, ¶ 18 47 The Amended QDRO, however,

improperly modified the terms of the Divorce Decree.

First, the Divorce Decree did not, and could not, retain jurisdiction for the trial court to

modify its terms48 Second, by its terms, the Divorce Decree had become the "operative

doeument" fifteen days after it was issued for purposes of effectuating the property-distributions

in the Divorce Decree itsel£49 Third, the Divorce Decree contained a mutual release and waiver

by the parties of all past, present, and future claims for the division of marital property, such as

Ms. Sullivan's July, 2006, motion for a new QDRO. And, fourth, the Divorce Decree used a

date-specific valuation for the distribution of Appellee's Civil Service Retirement System

pension subject to the terms and conditions of the Civil Service Retirement Spouse Equity Act of

47 Id., quoting with approval Lamb v. Lamb (Dec. 4, 1998), 1998 WL 833606, *2, Paulding
App. No. 11-98-09.

48 See generally, Supplement, pp. 1-9 (Divorce Decree); See also, R.C. § 3105.717(I)•,
Doolin v. Doolin (1997), 123 Ohio App.3d 296, 299, 704 N.E.2d 51; Eden v. Eden (Jan. 29,
2003), 2003-Ohio-356, ¶ 11, Lorain App. No. 02CA008077, citing Bowen v. Bowen (1999), 132
Ohio App.3d 616, 634, 725 N.E.2d 1165, appeal not allowed, 86 Ohio St.3d 1402, 711 N.E.2d
231 (1999) (R.C. § 3105.171(I) prohibits "future modification of a property division even where
the trial court explicitly attempts to retain jurisdiction to do so."); Schrader v. Schrader (1995),
108 Ohio App.3d 25,26, 669 N.E.2d 878 ("The trial court failed to reserve jurisdiction to modify
the parties' property division of which the retirement plan was a part. As a result, the court
lacked authority to modify the QDRO and its decision must be reversed."); Bean v. Bean (1983),
14 Ohio App.3d 358, 361-362, 14 O.B.R. 462, 465-467, 471 N.E.2d 785; Hall v. Hall (1956),
101 Ohio App. 237, 240, 1 0.O.2d 177,.139 N.E.2d 60, and paragraph two of the syllabus.

49 See, Supplement, p. 24 (Divorce Decree).
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1984.50 Appellant's Amended QDRO modified all of these material terms. Thus, under Wilson,

the Amended QDRO was jurisdictionally unauthorized as a matter of law because it "var[ied]

from, enlarge[d], or diminish[ed] the relief that the court granted in the divorce decree, since that

order which provided for the QDRO has since become final." Wilson, 116 Ohio St.3d at 271, ¶

18.

b. The Amended QDRO was unauthorized because it improperly modified the
January 9, 2009 QDRO.

Appellant's assertion-that the Amended QDRO merely enforced the January 9, 2009

QDRO (in which Appellant ostensibly reserved jurisdiction for the first time)51-is untenable.

Under Wilson, a QDRO can only be used to enforce a divorce decree, not another QDRO or

judgment purporting to enforce a divorce decree.

Even so, Ohio law prohibits a trial court from modifying a QDRO that is on appeal. In

Albertson v. Ryder ((1993), 85 Ohio App.3d 765, 621 N.E.2d 480), the appellate court ruled that

a trial court cannot issue a second QDRO, which changes any of the terms of the first QDRO,

while the first QDRO is on appeal. See, Id., 770. In that case, the trial court simply changed a

dollar amount to accommodate tax consequences. See, Id.

Here, however, the Amended QDRO did more than simply change a dollar amount.

Appellant's Amended QDRO completely rewrote the January 9, 2009 QDRO. Indeed, the mere

issuance of the Amended QDRO violated the very terms of the January 9, 2009 QDRO itself.

The January 9, 2009 QDRO expressly restricted Appellant's ability to issue any subsequent

QDRO by conditioning a second QDRO on two conditions precedent:

50 Appellee was not entitled to receive any annuity, "monthly benefit," or retirement
benefits as of May 14, 1997 (see, 5 U.S.C. §§ 8336(c)(1) and 8345(b)(1)); thus his interest was
limited to a return of his contributions paid into that plan as of May 14, 1997.

51 Appellant's Merit Brief, pp. 3-4.

Page 16 of 24



[1] In the event any Order submitted to the Plan Administrator is held not to be a
Qualified Domestic Relations Order within the meaning of the D.C. Spouse
Equity Act of 1988, as amended, [2] the parties shall submit to and request this
Court or any other Court of Competent jurisdiction to amend or modify the Order,
but only for the purpose of establishing or maintaining its qualifications as a
[QDRO] in such a manner that will reflect the parties' and the Court's intent as
expressed herein, said amendment or modification Order is to be entered Nunc
Pro Tunc if appropriate and Jurisdiction is hereby reserved for this purpose.[52]

The record is devoid of any evidence that (1) the DCPFRP Plan Administrator rejected the

January 9, 2009 QDRO, and (2) that either of the parties to the underlying divorce case had

submitted anything such proof or had requested that Appellant modify the January 9, 2009

QDRO.53 Thus, the mere issuance of the Amended QDRO substantively changed the January 9,

2009 QDRO while that order was pending appeal.

It appears that this substantive change-among others-was not lost on Appellant when

he issued the Amended QDRO. Appellant did not refer to the April 7, 2009 QDRO as a"nunc

pro tunc" entry as otherwise required by the January 9, 2009 QDRO; instead, Appellant

captioned it an "Amended" QDRO. And that caption was apt.

This Court has ruled that a nunc pro tune entry can only be used to correct clerical

mistakes.54 "The term `clerical mistake' refers to a mistake or omission, mechanical in nature

and apparent on the record which does not involve a legal decision or judgment."55 "While

courts possess inherent authority to correct errors in judgment entries so that the record speaks

the truth, nunc pro tunc entries are limited in proper use to reflecting what the court actually

52

53

54

55

Supplement, pp. 30-35 (January 9, 2009 QDRO).

See, Supplement, pp. 57-70 (trial court docket).

State ex rel. Little v. Leskovyansky, 77 Ohio St.3d at 100.

Id.
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decided, not what the court might have or should have decided or what the court intended to

decide."56 Here, assuming that the record did otherwise support Appellant's claim that the

DCPFRP Plan Administrator had rejected the January 9, 2009 QDRO, that allegation merely

serves to highlight the fact that the Amended QDRO was not-in name or form-a nunc pro

tunc entry; rather, the Amended QDRO reflected what Appellant "might have or should have

decided"57 on January 9, 2009.

Comparison of the QDROs. A side-by-side comparison of the January 9, 2009 QDRO

and the April 7, 2009 Amended QDRO is difficult because they look nothing alike. Nonetheless,

three substantive changes are worth noting.

First, the January 9, 2009 QDRO states "this Order is issued pursuant to Ohio Revised

Code Sections 3105.171 * * * which relate[s] to the provision of marital property rights ***."

Yet the Amended QDRO omits reference to R.C. § 3105.171 altogether. That omission is

significant in that R.C. § 3105.171(I) divested the trial court of jurisdiction to modify any

property-distributions once the Divorce Decree was filed. Given the underlying jurisdictional

issues that are at issue in Appellee's appeal of the January 9, 2009 Judgment Entry and QDRO,

that change is profound.

Second, the January 9, 2009 QDRO, by its terms, was not issued pursuant to ERISA58,

but the Amended QDRO begins by stating that it was issued pursuant to ERISA.59 And third, the

January 9, 2009 QDRO begins by setting forth the date of the final hearing of divorce, namely:

56

57

58

59

Id. (italics in original; underline added).

Id.

See, Supplement, p. 34 (January 9, 2009 QDRO).

See, Supplement, p. 75 (Amended QDRO).
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May 14, 1997; yet, the Amended QDRO omits any reference to the date of that final hearing.

These two changes are significant. Taken in combination, they serve to bolster Appellant's

otherwise jurisdictionally improper attempt to modify express the terms of the Divorce Decree

by converting a date-specific valuation that was subject to terms of the Civil Service Retirement

Spouse Equity Act of 1984 60 to a coverture valuation that is now ostensibly subject to the terms

of ERISA.

That modification was not only jurisdictionally prohibited, Appellant's attempt to justify

it61 is legally unfounded. Contrary to Appellant's claim62, governmental pension plans-such as

the Civil Service Retirement System, the DCPFRP, and PERS-are expressly exempted from

ERISA.63 Therefore, ERISA does not apply to either governmental pension plan in which

Appellee has ever had any interest.

4. Appellant is not a court of general jurisdiction, and, therefore, was not free to
determine his own jurisdiction.

Appellant claims that, as a court of general jurisdiction, he was free to determine his own

jurisdiction and issue the Amended QDRO.64 However, contrary to Appellant's assertion,

60

61

62

Supplement, p. 21 (Divorce Decree; underline in original).

See, Appellant's Merit Brief, pp. 10-13.

See, Appellant's Merit Brief, p. 12; See also, Id., pp. 4-5, 13.

63 29 U.S.C. § 1003(b) ("The provisions of this subchapter shall not apply to any employee
benefit plan if - (1) such plan is a governmental plan as defined in section 1002(32) of this
title."); See, 29 U.S.C. § 1002(32) ("The term `governmental plan' means a plan established or
maintained for its employees by the Government of the United States, by the government of any
State or political subdivision thereof, or by any agency or instrumentality of any of the
foregoing.").

64 Appellant's Merit Brief, p. 8.
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domestic relations courts are not courts of general jurisdiction65; they are courts of limited

jurisdiction.

In Ohio, subject-matter jurisdiction of the courts of common pleas is the exclusive

province of the General Assembly.66 The General Assembly has established the limited

jurisdiction of the domestic relations division in R.C. § 3105.011: "The court of common pleas

including divisions of courts of domestic relations, has full equitable powers and jurisdiction

appropriate to the determination of all domestic relations matters." This section limits the

jurisdiction of the domestic relations division to the determination of domestic relations

matters.67 And, according to this Court, even the parties to the underlying divorce case cannot

"by stipulation or agreement, confer subject-matter jurisdiction on a court, where subject-matter

jurisdiction is otherwise lacking."68 Therefore, Appellant's claim that he is a court of general

jurisdiction is inaccurate.

65 See, Appellant's Merit Brief, pp. 7, 8; See also, Id., p. 13.

66 Ohio Constitution, Article IV, Section 4(B); State ex rel. Miller v. Keefe (1958), 168
Ohio St. 234, 236-237, 6 0.O.2d 18, 152 N.E.2d 113; In re Protest of Brooks (2003), 155 Ohio
App.3d 384, 387, 2003-Ohio-6525, 801 N.E.2d 514.

67 Lisboa v. Karner (2006), 167 Ohio App.3d 359, 363, 2006-Ohio-3024, ¶ 6, 855 N.E.2d
136; See, Id., 363-365 (and cases cited therein).

68 Fox v. Eaton Corp. (1976), 48 Ohio St.2d 236, 238, 2 0.O.3d 408, 358 N.E.2d 526,
overruled on other grounds, Manning v. Ohio State Library Bd. (1991), 62 Ohio St.3d 24, 577
N.E.2d 650; See, Patton v. Diemer (1988), 35 Ohio St.3d 68, 518 N.E.2d 941, paragraph three of
the syllabus; Freelander v. Pfeiffer ( 1993), 87 Ohio App.3d 55, 58, 621 N.E.2d 857; State ex rel.
Lawrence Dev. Co. v. Weir ( 1983), 11 Ohio App.3d 96, 97, 11 O.B.R. 148, 463 N.E.2d 398.
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RESTATEMENT OF SECOND PROPOSITION OF LAW: Appeal of a QDRO or an
amended QDRO is an adequate remedy at law.

A. Appellant patently and unambiguously lacked jurisdiction to issue the Amended
QDRO; therefore, any adequate remedy at law was immaterial.

In light of the foregoing, this Court should conclude that Appellant patently and

unambiguously lacked jurisdiction to issue the Amended QDRO.

"Where an inferior court patently and unambiguously lacks jurisdiction over the cause,

prohibition will lie both to prevent the future unauthorized exercise of jurisdiction and to correct

the results ofprevious jurisdictionally unauthorized actions."69 In such cases, the availability of

alternative remedies like appeal is immaterial.70 More to the point, this Court has stated that

"[w]here the inferior court is without jurisdiction whatsoever to act, the availability or the

adequacy of a remedy of appeal to prevent the resulting harm is immaterial to the exercise of the

supervisory jurisdiction by a superior court to prevent usurpation of jurisdiction by the inferior

court."71

These rules apply here; therefore, this Court should reject Appellant's second proposition

of law and affirm the appellate court's May 7, 2009 Decision and Judgment.

69 State ex rel. Little, 77 Ohio St.3d at 98 (italics in original) (and cases cited therein); See,
Stale ex rel. Blanchard Valley, 112 Ohio St.3d at 148 (and cases cited therein); State ex rel.
Hughes, 95 Ohio St.3d at 337,1 15 (Prohibition is not limited to prevention of future
unauthorized judicial or quasi-judicial action); See also, State ex rel. Rogers, 80 Ohio St.3d at
410 (A complaint for a writ of prohibition is not necessarily rendered moot when the act sought
to be prevented occurs before a court can rule on the prohibition claim).

70 State ex rel. Blanchard Valley, 112 Ohio St.3d at 148, citing State ex rel. Florence, 106
Ohio St.3d at 90, ¶ 16; Goldstein v. Christiansen, 70 Ohio St.3d at 235; State ex rel. Adams, 30
Ohio St.2d at 329 (and cases cited therein).

71 State ex rel. Special Prosecutors, 55 Ohio St.2d at 98.
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CONCLUSION

Despite Appellant's attempt to present issues not raised in the appellate court and matters

that are outside the record in this appeal, this Court should affirm the appellate court's May 7;

2009 and May 13, 2009 Decisions and Judgments. Appellee's Verified Complaint satisfied all of

the elements for a writ of prohibition to issue.

There is no dispute that Appellant exercised judicial power when he issued the Amended

QDRO nearly three months after Appellee had appealed from the January 9, 2009 Judgment

Entry and QDRO.

Issuance of the Amended QDRO was unauthorized by law in several respects. Appellant

had been divested of jurisdiction over any matters concerning distribution of Appellee's post-

divorce DCPFRP pension once Appellee had appealed from Appellant's January 9, 2009

Judgment Entry and QDRO. Furthermore, as a matter of law, Appellant could not modify the

January 9, 2009 QDRO because it was a final order, but Appellant did just that when he issued

the Amended QDRO. In fact, Appellant's Amended QDRO improperly modified not only the

January 9, 2009 QDRO, but also the Divorce Decree; either way, the Amended QDRO was

jurisdictionally unauthorized as a matter of law.

Appellant patently and unambiguously lacked jurisdiction to issue the Amended QDRO;

therefore, it is immaterial if Appellee had an adequate remedy at law by appealing from the

Amended QDRO. This Court should, therefore, affirm the May 7, 2009 and May 13, 2009

Decisions and Judgments of the appellate court.
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court was divested ofjurisdioticn in tts case no. DR-1996-0989. Srute ex rel. ,S,pecial
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IN THE COURT OF COMMON PLEAS, LUCAS COUNTY, OHIO
DOA4ESTIC RELATIONS D(VISION

,IANET N1 SULLIVAN
7263 Wemblcy Terrace West
Toledo. 01-143617
SSN: 281-42-9197
DOB: 08-02-57,

Platnttff,

* CASE NUMBER: DR 96-0989

• ".JUDGE LEWANDOWSKI

+

+

FINAL JUDGAIENT ENTRY
...OF DIVORCE

1-(cnry B. Herschcl (001 6383)
HERSCHEL,ACCETTOLA.BLOOM
& MILLS

1),l\ IEf..I. SULLIVA\ * '615 Adams Strect
22624 West Road, # 105 Tolcdo, OH 43604
11'oodhavcn, M143183 * PIiONE: (419) 241-1 150
SSN: 309-50-6649 FAX: (419) 241-7825
DOI3: 09-29-49, * Attomcy for Plaintiff

and * Mclvin G. Nusbaum (0017213)
LACKEY, NUSBAUM, FIARRIS

U.S. DEPARTDIENT OF TREASURY * RENY & TORZEWSKI, LPA
TIIRIFT SAVINGS PLAN Two Maritimc Plaza, Third Floor
1300 G Strcct NW * Toledo, OH 43604
\1'ashington. DC 20223, PHONE: (419) 243-1 105

Dcfendants.
" FAX: (419)243-8953

Attorncy for Defendant.
* Daniel J. Sullivan

*++*sa++++++++++++++++sr+s++i++x+*++++++++

This mattercame to be heard on the 14th day ofMay,1997, upon the Complaint for Divorce

tilecl by the Plaintiff, Janet M. Sullivan, and the Answer artd Counterclaim for Divorce tiled by the

MAILED JouM^,ALiZED

AUG 4 1997 JuL '23 01997
cAb^t f YEo-^FG,
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Defendant, Daniel J. Sullivan. Appearances were made by tha Plaintiff and her attomey, Henry B.

Herschel, and the Defendant and his attomey, Melvin G. Nusbaum.

The Cottrt niakcs the following findings:

I. Tiiat the parties were married to each other on the 1st day of Novcmbcr, 1986 in

Swanton, Lucas County, Ohio. .

2. That tliere has bccn one (1) child born as issue of said marriage, to wit: Kcvin

Thomas Sullivan, bom July 22. 1987; and that Plaintiff is not now pregnant.

3. That the partics lived in the State of Ohio during the marriage.

4. That the partics are presently living separate and apart.

5. That one of thc parties has fully complied'ivith the requircments of Ohio Revised

Code 31(19.27 by filing of the Uniform Child Custody Jurisdiction Act Affidavit. •

6. That thc issues of allocation of parental rights and responsibilities for thc care ol'thc

child. residential parcnt and Iccal custodian, and shared parenting, have been referred to the Court

Counseling Department for invcstigation and recommend'ation pursuant to O.R.C. 3109.04 and

Local D.R. Rulc 20.

S. The Court further finds that upon rcprescntation of the partics, that an agrccmcnt as

to att niuttcrs pertnining to this action having bccn resolvcd to the full satisfnction of all panics: and

thc mattcr proceeded to hcaring on Plaintiffs Complaint for Divorec and Defendant's Countcr-Claim

for Divorce. and thc evidence offcrcd in support thercof by Wc Plaiutiffand.theDi&.nd:wt.

RESIDENCY RhOUIRE111CNT

The Court finds frotn the evidence that the Plaintiff and the Defendant are, and have been,

bona fidc residents of the Statc of Ohio for more than six (6) months immediately preceding the

2
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filing of PlaintifPs Complaint for Divorce and Dcfendant's Countcr-Claim for Divorce herein; and,

the Court furthcr finds from the evidcnce that the PlaintifTand Defendant are, and have bcen, bona

fide residents of the County of Lucas within said State for more than nincfy (90) days immediately

preccding the filing of Plaintift's Cotnplaint for Divorce and Dcfcndant's Countcr-Claim for Divorce

hercin.

SERVICE OF SUA1tiiONS

7'hc Court furiher finds from the cvidcnec thal the Dcfcndant and the Plaintiff have bccn duly

served wilh a copy ot'said Complaint for Divorcc and Countcr-Claim for Divorce according to law

and said service is hcrcby approved and confirmcd by thc Court.

GROUNDS;

Thc Cottn finds that thc parties arc incotnpatiblc and for ivhich reason thc Plaintiff is entitled

tu a divorce from thc Dcfcndant; and the Defendant is citiitlcd to a divorce from lhc Plaintiff.

ORAI, ACREERIENT

The Court furlhcr tinds that !hc parties hereto have cntered into an oral agrccment with

respect to allocation of parental rights and responsibilities and shared parenting, for the care of the

child, child support, spousal support and relalcd matters and division of thcir real and personal

property and all othcr matters which thcy arc pcrmittcd iby la%v to agree upon; and the terms of said

agreement having been confirmed in an open Court by pariies and their respective counsel, and

having been found to be fair and equitable by the Court, said oral agrcement is hereby approved.

adopted, and said Icnns and conditions of said oral agrccmcnt are hcrcinaRcr sct fortli as the orders

of a,is Conrt.

3
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ORDERS OF THE COURT

IT IS TIiEREFORE ORDERED, ADJUDGED AND DECREED, that the marriage

existing bcnvccn the parties be terminatcd; and that the Plaintiff, Janet M. Sullivan, be, and she

hereby is, granted an absolutc decree of divorce from the Defcndant, Daniel J. Sullivan; and, the

Detcndant, Daniel J. Sullivan, be, and hc hercby is, granted an absolutc dccrec of divorcc from the

PlaintilT. Janct M. Sullivan.

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED, that ilic oral agrcemcnt

entercd into by and between the parties in respcct to atl matters in controvcrsy is fair and cquitable

and ilic following are ilic orders of this Court in respect thcrclo.

RESIDENTIAL PARENT AND LEGAL CUSTODIAN

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Plainti(f. Janet

M. Sullivan. shall be ilic residential parent and legal custodian of the minor child. to wit: Kevin

Thomas Sullivan. born July 22, 1987: subject to the parcntal 'rights and responsibilities of the

husband with ilic minorchild.

IT IS FURTHER ORDFRED, ADJUDGED AND DECREED, that the Dcfendanl. Daniel

J. Sullivan, shall be ilic non-residential parent of said minor child, and shall havc periods ot'

% isitation and companionship tvith thc minor child as the parties.may agrce; however, if thc parties

are unable to agree, then the parties shall abidc by the Lucas County, Ohio, Domestic Relations

Coun Parenting Plan and Companionship Schedule, attached hcreto and incorporated herein and

niarked Exhibit "A".

In the cvent that the Defcndant, Daniel J. Sullivan, shall move more than one hundred finy

4
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(150) miles otttsidc of Lucas Cotinty, thcn, and in that ovcnt, the most recent Court's Long Distance

Cotnpanionsitip Schedule shall bccomc immediately cffcctivc; and Defendant, Daniel J. Sullivan,

shall pay onc hundred pcrccnt (100%) of all transportation costs incurrcd as a result of said long

distancc visitation and companionship.

SUPPORT FOR THE l1IINOR CHILD

IT IS FURTIIER ORDERED, ADJUDGED AND` DECREED, that thc Defendant,

Daniet.l. Suliivan shall n:»• child stmnnrt in the amounl of Six (fundred Sirty-Four Dollars

and Sinctt•-Sorn Cents (S664.97) ocr child per month, ohis tira ncrccnt (2%) noundaue in thc

amount of 7'hirtcen Dollars and Thirtv Cents fS13301 per month nercbild for a total monthh•

child support pa ►•ment of Six fiundred Seventv-F.ieht Doliars and Twenty-Seven Cents

LS678.271, for one child, navabic throueh the Lucas Cnu+ntv Chiid Sunnort Fnforcenient

,1^^encv effectivc Aucust 1, 1997: nursuant to ihe Ohio t Itifil Sunnort Cuidclines a conv of

which is attachcd hereto as Exhibit "13".

IT IS FURTHER ORDERED, ADJUDGED AND. DECREED, that the Defendant.

Daniel.1. Sullivan, shall enter into awaec asaienmenf in accordance ivith the lavt' of Ohio

dircctina his emnlover. Dcnartment nfTrcasum. c/o USDA; National Finance Center P O Box

60000, \ew Oricans LA 70160, to withhold said stmnor't payments from his earnin25 in

accordancc irith Ihis Order.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that all child support

pacments rcnuired by this nrovision, incindine applicable noundaeea shall he paid thrnmah the

Lucas Countv Child Enforcement Aecncv, 701 Adams Strect Toledo. Ohio 41604
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that said child support is

payable to the agc of majority, which is the agc of eighteen (18) (O.R.C,3109.01). Notwithstanding

Scetion 3109.01 of the Ohio Reviscd Code, Daniel J. Sullivan's parcntnl duty of support to the

children sltall continue bcyond the age of majority as long tis the child shall continuously attcnd, on

a full-tintc bnsis, any recognized and accrcditcd high school; such duty of support shall continue

during the scasonal and vacation periods (0,R.C.3103.03). It is furthcr providcd thnt, in thc evcnt

ilic minor child bccomcs physically or mentally disablcd, and is unablc to support or carc for

Itimsell; at such timc as he attains the nge of cightccn (1'8) years or as dcscribcd above. rhe mattcr

ol'child support shall be subjcct to fttrthcr order of this Couct.

1'I' IS FURTIIER ORDERED, ADJUDGED AND DECREED, that the parties shall

continuc to jointly niaintain the custodial bank account numbcr 26020257. n'llll Mid Am Rank, on

behalf of ilic minor child, which is currcntly in ilic joint h'amcs of Daniel J. Sullivan, Janct M.

Sullivatj, and Kevin Thomas Sullivan. a minor, and currcntly has an approximate valuc of One

Thuusand Onc I lundred Dollars (SI.IOO.On).

17' IS FURTIIER ORDERED, ADJUDGED AND DECREED. that ilic Court shall

maintain jurisdiction- if the parties are unable to agree, or resolve any disputcs, regarding the

dishursonicnt ot'any funcls in the custodial account, on bchalf of the minor child.

MEDICAI. INSURANCE COVERAGE FOR THE MINOR CNfLDRE1

IT IS FURTI lER ORDERED, ADJUDGED AND DECI2EED, that the Defendant, Danicl

J. Sttllivan, shall ntaintain medical insurancc coverage for the minor child through his ernployer, for

su lon^ as he is obligatcd to pay child sttpport for such child.

6
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IT IS FURTI IER ORDERED, ADJUDGED AND DECREED, that the Defendant, Daniel

J. Sullivan, if attthorizcd and/or pcrmittcd by his health plan, shall provide and maintain medical

insurance coverage for the minor child, beyond the age of majority, until such time as the health

insurance plan no longer authorizes or petmits health insurance coverage for the minor child.

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED, that thc Dcfcndant, Daniel

J. Sullivan, pursuant to the Court Schcdulc attached hereto and marked Exhibit "C", shall pay all

extraordinary mcdical, surgical, hospital, optical, pharmaccutical and dental cxpcnses incurrcd on

behalf of ilic niinor child during the pcriod he is obligatcd to pay,child support.

1T 1S FURTIIER ORDERED, ADJUDGED AND DECREED, that the partics shall comply

with ilic Additional Ordcr attached hcrcto and incorporatcd hcrcin as Exhibit •'D".

DFPENDENCY/EXEUPTIONS FOR'fAX PURPOSF.S

IT IS FUR7'FfER ORDERED, ADJUDGED AND DFCREED, that ilic Dcfendant. Daniel

J. Sullivan. shall be autltorizcd to claim the minor child, Kevin Thomas Sullivan, born July 22. 1957,

a: a dopcndcnt and/or cxcmption for incomc tax purposes on their federal, state and local income

tax rcturns for ilic years 1996 and 1997. ThcreaRcr, the pattics shall altematc years for claiming the

remaining child as a dcpendcnt and/or czemption for incorne tax purposcs on thcir federat. state and

local incontc tax returns. Dcfcndant's riglits to claim the tninor child of the partics for any given

taxable year, as sct forth hercin, shall be subject the Defendant remaining substantially cun•ent in

his child support obligations for the calcndcr year as set forth abovc, pursuant to the Ohio Child

Support Guidelincs and statutory laws of the State of 0hio.

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED that the issuc regarding
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thc claiming of the minor child of the parties as a dcpcndant and/or incomc tax cxemption on thcir

respcctivc fcdcral, state and local income tax rctums of the Plaintiff and the Defcndant shall be

sub}ect to furthcr order of this Court.

I,1FF, INSURANCE

IT lS FURT}1F.R ORDERED, ADJUDGED AND DECRF,ED, that the Dcfcnd:mt, Danicl

J. Sullivan. shall designatc the minor child a bcncficiary of a sufl icicnt amount of lifc insurance on

the Defendant's life, to secure payment of unpaid child support ih the event of his dcath. and therc

is child support dac and owing at Ihc timc of his death.

IT IS FURTHER ORDF.RED, ADJUDGED AND DECREED. Iltat the minor child +hall

have a claim against the estate of thc Defcndant, in the cvcnt hctfails to provide thc ahave-dcscrihed

life inaurance caverage.

1T IS FURTE[F.R ORDERED, ADJUDGED AND DECRFED, that the Dcfcndant. Daniel

J. Sullivan shall deliver t(i Plainiiff, Janct M. SulGvan. a copy ofthc life insarancc policy and'or a

written cndnrscmcnt from the life insurance carricr setting,l'orth that the Defcndant. Daniel J.

Sullivan. has fully cotnplicd Nvith the terms and conditions of lifc insurancccoveragc for the minor

child ol' the panics, as hcrcinabove ordercd, within thirty (30) days of the filing of this Final

Judemcnt Entry of Divorce.

IT IS FURTlIER ORDERED, ADJUDGED AND DECREED, that the Dcfcndant, Daniel

J. Sullivan. shall provide to Plaintiff, Janet M. Sullivan, on an annual basis, proof of payments of

premiunis and evidcncc that said insurance policy is in effect }vith respect to life insurance for the

minor child as hereinabove set forih.
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SPOUSAL SURPORT

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED, that Dcfcndant. Dani^

J. Sullivan, shall nay no snousnl support to Plaintiff. Janct M. Sullivan: and Plaintiff. Janct h

Sullivan, shall pay no spousal support lo Defcndant. Danicl J. Sullivan,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Court shall nc

ntainjurisdiction ovcr the issuc of spousal support: and the abovc spousal support provision sha;

not bc subjcct to modif cation by any Court. for any reason whatsoever.

REAL ESTATE

I7' IS FURTI(ER ORDERED, ADJUDGFD AND DECREED. that the Drfcndant. nanic

1. Sullivan. sh:dl convey forthwith tothc Plaintiff,Janct M. Sullivan, by sufficient Dccd: all of hi^

riLht. title and interest that he may have in the marital residence commonly known as und located

at 7263 '.Vcmhley Terrace West, Toledo, Ohio 43617, and legally described as follou s:

Lot iVumbcr Six I Iundred Sixty-Two (662) in St. James Wood Plat 12, a Subdivision
in Sylvania Township, Lucas County, Ohio, in accordance with Volunic 121 of
Plats, page 64.

IT IS FURTIiER ORDERED, ADJUDGED AND DECREED, that cffectivc August I.

1997, thc Plaintiff, Janct M. Sullivan, shall assume and agree to pay the remaining balanec on a

certain proniissory notc cxccutcd by both panics, the paymcnt which is sccurcd by a first mongagc

with a balance in the approximate amount of One Hundred Seventy Thousand Dollars

(S 170,000.00); Plaintiff, Janct M. Sullivan, shall further assume and agree to pay the rcmaining
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balance on a note due nnd payable to Plaintifrs parents in the approximate amount of Gightecn

Thousand Nine Etundred Fifty Dollars ($18,950.00); aitd, Plaintiff, Janet M. Sullivan, shall

indemnify and hold harmless the Dcfcndant, Daniel J, Sullivan, of any cxpcnse, loss, claim or

liability whatever arising from or in any way connected with said note and first mortgage, and u•ilh

the nn'tc owcd to Plaintiffs parcnts.

IT IS FURTifER ORDERED, ADJUDGED AND DECREED, that efl'eclivc August I.

1997, and thcreaftcr the Plaintiff, Janet M. Sullivan, shall assume and lx responsihlc fitr all utilitics.

real estate taxes, rcal estate insurance and other housc rclatcd cxpcnscs and shc shall huld the

Ikl'endant, Daniel J. Sullivan, harmlcss and indemnify him thcrefrom from any expense. loss, claim

or liabilitv and hold him harrnlcss therefrom.

PERSOVA[.PROPERTY

IT IS FUItTI1F:R ORDERED, ADJUDGED A\'D DECRF.ED. that Plaintiff. Janci \t.

Sullivan. be. and she hereby is. awardcd free and clear from any further claim of the Drfendant.

I)anicl 1. Sullivan. the following personal propcrty:

1. Any autoinobile(s) currcntly titled in her name and/or in her possession. Plaintiff.

J.inrt M. Sulliean, shall continuc to make all paymcnts, ifany, and indemnify and hnld hannless the

Defcndant. Daniel J. Sullivan. thcrcon.

2. All of the household goods, fumiturc, furriishings, books, works of art, appliances.

jcwclry. pcrsonal cffects, and all other tangible personal property not hcrcin othenvisc spccifically

allocatcd, prescntly in ttcr possession.

3. The USSA Mutual Fund-SEP, with an approximatc value of Tltrcc Thottsand Dollars
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(S3,000.00), currently tillcd in hcr namc.

4. The Ncw York Life Insurancc Policy, with an approximatc cash value of One

Thousand Fivc I lundred Dollars (S 1,500,00), currently tillcd in her name.

5. Tho prc•marital Mcrrill Lynch IRA, with an approximatc valuc of Seven Thousand

Onc I fantlrcd Sixtccn Dollars (S7,11 G.00), cuncntly titlcd in hcr name.

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED, Ihnt Defendant. I)aniel

J. Sullivan, he, and hc hereby is, awarded free and clear from any funhcr claim of the PlaintifT: Janct

M. Sullivan. thc following pcrsonal property:

1. The 1995 Mustang GT automobile, with ae approximatc nct cquity of T%vo'f7touwnd

Five lltmdred Dollars (S2.500.00). Dcfcndant, Daniel J. Sullivan. shall cnnlinuc to rnake all

paymcnts, .md indcmnify and hold hannlcs5 the [ Iaintiff,.Janct NI. Sultivan, thercun.

2. All of Ihc houschold goods. tumiturc, fumishings. books. works of an, appliar.cc..

jewelry. personal cfTects, and all other tangible personal propcrty not hcrcin otherwise specifiwll}

allotated, presently in his possession.

3. The %1'hitcl,ouse Fcdeml Crcdit Union Thrill Savings Accottnt, with an approximare

value uf Fillccn Thousand Dollars (S 15.000.00), currently titled in his name.

4. The 111titchousc Tcrm Life Insurance Policy, with no cash raluc. currentty titled in

his namo.

IT IS FURTII ER ORDERED, ADJUDGED AiD DECREED, that, as and for additiomal

propcny scttlcmcnt, the Plaintiff, Janct M. Sullivan, shall pay to the Dcfcndant, Daniel J. Sullivan,

ttic suni of Fitlccn Thousand Dollars (S 15,000.00). Said sum shall bc payab(c ntonthly, at Five

lfundred Dollars (5500.00) per month, with thc first paynicnt being due and payable on the Ist day
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ufAtigust, 1997, and all subscqucnt payments being duc and payablc on the 1 st day of cach mondt

therea0cr, for a period of thirty (30) months.

IT IS FURTIIER ORDERED ADJUDGED AND DECREED, that, as sccurity for thc

payment of thc aforetnentioncd Fifteen Thousand Dollars (S15,000.00), Plaintiff, Janct M. Stillivan,

shall csLtutc a cognovit promissory note, payable to thc Dcfcndant, Danicl J. Sullivan, incor1xnnting

thc temi.. and contlitions as set forth abovc, sccurcd by a real cstate mortgagc on the property locatcd

at 7263 l1'cnibley Tcrracc Wcst, Toledo, Ohio 43617. Said notc and mortgagc shall hc non-intcrest

hcaring, so lone as Plaintift; Janet NI. Sullivan, shall not bc in dcfault of payment for a period of no

morc than thiny (30) days. If Plaintift; Janct Nt. Sullivan; shall bc in dcfault of paymcnt for thirty

(111) dacs. said nute and mortgagc shall bear an intcrest ratc of tcn percent (10%) per artnurn: until

.uch timc as default is curcd. II' PlaintitT, Janet M. Sullivan, shall be in default of payrncnt fi+r a

period of srsty (60) days or niore, then, and in that cvcnt, the entire balance shall hecurrmc

itnntediatch• duc and payable. "

OUAl,IF1F.D RETIREMENT PLAN

I"P IS F•JR'1'IIF:R ORDERED, ADJUDGED AND DECREED, that the Dcfcndant. !)aniol

J. Sullivan. shall assien and tnnsl'cr to Ihc PlaintifC Janct M. Sullivan, ilrrough a Qualifrccf Domcstic

Rrtations Ordrr, or,cparatc Judgment Entry, whichever is applicable, thvcnty-five percent (25%)

ot'thc accntcd monthly benefit that thc Dcfendant, Daniel J. Sullivah, n•as cntitted to receive as of

Mav 14. 1997, lioni Dcfcndant, Daniel J. Sullivan's intcrest in his rctircmcnt plan tvith thc Civil

Sm icc Retircmcnt Systcrn, pursuant to the provision of the Spouse Equity Act of 1934.

IT IS FURT)IER ORDERED, ADJUDGED AND DECI2E:ED, that thc Plaintifl's rights
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to designate a beneficiary, for survivor bencfits, or other related rights under the above described

plan, shall be subjcct to the terms and conditions of the plan.

IT IS FURTHER ORDF.RED, ADJUDGED AND DECREED, that Attomcy William

Kimmelman. shall be hired by the Plaintiff, and the Defendant, to prepare the Qualiticd Dotncstic

Relations Order and/or scparate Judgment Entry for the above stated purposes,

11' IS FURTHER ORDERED, ADJUDGED AND DECREF.D, that Ihc remaining

sevcnty-lice percent (75%) of thc accntcd monthly bcncfit that the Dcfcndant; Danicl J. Sullivan,

is entidcd tn in his retircment plan, throttgh the Civil Scrvicc Rctircment Systcm, as nf Ma,y 14.

1997, .halt be retaincd and niaintained by the Defcndant, Danicl J. Sullivan, as and for his pre-

marital an l marital portion of said retirerncnt plan currently titled in his name, free and clear from

any claint of the Plaintifl'.

DEI3TS OF TF1E 11,1RRIAGE

IT Iti Ft'RTIIER ORDERED, ADJUDGED AND DECREED, that the Plaintiff, Janet

M. SultiNan..hull Pay the 1'0llowine dcbts of the marriagc, and that the Plaintiff, Janet M. Sullivan.

shall imlcninrf} and hold the Ihfcndant, Daniel J. Sullivan, harmless thcrcfrom, to wit:

USAA linc of crcdit, in the approximatc amount of S 1,500.00
Walter C. Smith. in the approximate atnount of S1,200.00
Jacuhson's, in thc approximate amount of $300.00
Lion Storc, in the approximate amount of S300.00
f)rbt to PlaintilTs Parcnts. in thc approximatc amount of 518,450.00
1:5:1A Visa Card, in the approximatc amount of $7,500.00
I ludson's, in the approximate amount of5300.00

1"1' 1S FI;RTIIER ORDERED, ADJUDGED AND DECREED, that the Defendant, Daniel

J. Sulli.•an. shall Pay the following debts of thc marriage, and that the Defendant, Daniel J. Sullivan,
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shall indemnify and hold the Plaintiff, Janct M. Sullivan, harmlcss therefrom, lo wit:

I. USAA Joint MastcrCard, in the approximate amount of 57,500.00
Dr. Kallile, in the approximate amount of S600.00

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED, that cxccpt as hcrcin

otherwise spcci6ed, each of the partics shall indemaify and hold absolutely harmless the other from

any cxpense, debt, claim or tax liability whatcvcrcontractcd or incurrcd solely by him or cer, and

neither of the partics shall hcreallcr incur any debts or obligations upon the crcdit of ihc other.

MUTUAI. RELEASES

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED, that cxccpt as hcrcinabot•c

otherwise pnvidtd. each'party herchy releases and discharges completely and forcver she other Irum

any and all riLhts of past. prescat and future support, division of propeny, right of dowrr, right to

act as administr.rtnr or cxccutor ;n the estate of the othcr. right of distrihutivc sharc in the other's

estate. right of exemption in the estate of the othcr, or any other property rights, bcncflts or

pricilruc accnrin,z tu cithcr partm• by virtue of said marriagc relationship, or otherwise, and whether

thc samr are conferred by the statutory law or the common law of Ohio, or any othcr statc or of thc

United States. It is the understanding of said wifc and Itusband that this Agrccmcnt, exccpt as

othcrw•'r.+c provided hcrcin, forcvcr and compictely adjusts, sctttcs, disposds o1: and complctcly

terntin:uc., nny and all rights, clainu, privileges and bcncGts that each now lias, or cach may have

reason to bcliecc each has against thc othcr, arising out of said marriage relationship or othcnvise,

and whether Ihc same is conferred by the laws of the State of Ohio, or any other state, or of the

United States. and which are now, or which may hercafter be, in force and: cffect.
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VvIPI,EMENTATiON 017 AGREEMENT

1T IS FURTflER ORDERED, ADJUDGED AND DECREED, that upon the exccution

of this Judgment Entry, cach party shall delivcr to the othcr party, or permit the ollicr to take

possession of all itcnis of property to which cach is cnlitlcd undcr the tctms of this Judgtnent Entry

and all periodic payments rcquircd undcr the terms of this Judgmcnt Entry shall commence.

Nl'ithin fi tleen (15) days a(lcr joumalizing of a Dccrce of Dissolution of thc marriage of thc

panies ur a Decree of Divorce bctk•ccn the parties, incorporating this Agrccment or any amcndmcnt

or nwdiiicatinn thcrcof, cach party shall c!cccutc and dclivcr all deeds, convcyanccs. titlcs,

certificates and other docunicn,s or instruments ncccssary and propcr to cffcctuatc ali thc terms uf

this Judgment Entrv.

Upon the failure of cithcr party to cxccute and delivcr any such dced. convcyancc. title.

ccrtificatc or othcr document or instrument to the othcrparty, this Judgmcnt Fntry sha:r constitutc

and olxrate as such properly executed documcnt and the County Auditor and County Recorder and

any and all other public and lirivate officials arc hcreby authorizcd and directed to acccpt this

Judcntcnt Entnt or a properly ceniGcd copy thcrcof. in licu of the document regularly rcquircd for

+unc conveyance or transfer.

RELEASE OF 1N,lUNCTiONS

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED, that al3 prior injunctions

granted bythis Cour1 against all Defendants: Daniel J. Sullivan and Dcpartmcnt of Trcasury: are

hereby terminated and dissolved.
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ATTORNEY'S FF.ES, COURT COSTS

IT IS FURTIIER ORDERED, ADJUDGED AND DECREED, that each parly shall pay

and be responsible for their own attomcy's fces.

I'f 1S FURTIiER ORDERED, ADJUDGED AND DECREED, that court costs are to be

paid from deposit.

\O FI`AL RF.CORD.

.\PPR(?1'EI) fil';

I Irnry 13`I lcrscVl (Q(1163bi
^uume)^.for P^:IintiN'
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A

IN THE COMMON PLEAS QOt3RT08 LUCAS COUNTY, OHIO
DOMESTIC RELA1 tb^S DIVISION

i ii^• r ^'.. ..
..J^ r^ .i - ^• ^I ^

Janet M. Sullivan, Case No. DR1996-0989
Plaintiff,

Vs. Judge Donald L. Ramsey
By Assignment

Daniel J. Sullivan,
Defendant. Judgment Entry

This matter came before the Court for trial December 11, 2008 upon the
Plaintiff's Motions, filed July 27, 2006, for Approval of a Qualified Domestic Relations
Order, Retroactive Benefits and Attomey Fees. Present were the Plaintiff with her
attomey, Henry B. Herschel, and the Defendant with his attorney, Thomas A. Matuszak.
Upon the issues and the evidence adduced thereon, the Court finds and orders as follows:

By prior Judgment Entry, filed February 7, 2008, the Court granted summary
judgment on the issues that the Plaintiff is entitled to (a) a qualified domestic relalions
order or a separate judgment entry, whichever is applicable, perfecting her rigbts in the
Defendant's retirement plan as awarded to her pusuant to the parties' divorce decree,
journalized July 30, 1997, and (b) retroactive benefits to which she has been entitled
since the Defendant's retirement. Remaining at issue for the trial herein were (1) the
amount of the Plaintiff's interest in the Defendant's current pension plan in light of his
commingling of his pension plans, (2) the amount of retroactive benefits to which the
Plaintiff is entitled since the time of the Defendant's retirement, and (3) the Plaintiff's
request for attorney fees.

By the parties' Final Judgment Entry of Divorce, journalized July 30, 1997, the
Plaintiff was awarded "twenty-five percent (25%) of the accrued monthly benefit that the
Defendant... was entitled to receive as of May 14, 1997, from [the Defendant's] interest
in his retirement plan with the Civil Service Retirement System..." The Plaintiff was
further awarded the right to "designate a beneficiary, for survivor benefits, or other
related rights under the ... plan,... subject to the terms and conditions of the plan." For
reasons unclear to the Court the parties failed to perfect a qualified domestic relations
order or a separate judgment entry in a timely fashion so as to carry out the provisions of
the parties' decree. When such was finally and ultimately attempted, the Plaintiff
discovered that the Defendant had removed without notice to the Plaintiff his retirement
plan from the Civil Service Retirement System and had transferred the same to the
District of Columbia Police Officers' and Firefighters' Retirement Plan. Further without
notice to the Plaintiff, the Defendant thereafter retired October 18, 2003 and began
receiving all pension benefits without any diminution or allocation of the Plaintiffs share
to her. The Defendant knew, or had reason to know, that his actions in both transferring
the parties' accumulations in the Civil Service Retirement System and in taking all of the
retirement benefits was in derogation of the Plaintiffs rights in and to the same.

^_JOURKALIZED
. .. .. - ...+nn 1
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Plaintiff's Current Rights in the Defendant's Pension Fund .

The unrebutted testimony of the Plaintiffs expert witness, William C.
Kimmelman, established that the Plaintiff is entitled currently to a monthly distribution of
One Thousand Three Hundred Twenty-five and 07/100 Dollars ($1,325.07) from the
Defendant's pension benefits distributed through the District of Columbia Police
Officers' and Firefighters' Retirement System. Said monthly sum due the Plaintiff
represents her share of the Defendant's benefits and rights therein accumulated under the
Civil Service Retirement System and transferred to the District of Columbia's system.
Such monthly benefit does not include any rights accumulated by the Defendant outside
of the provisions of the parties' divorce decree.

Now, therefore, the Court awards to the Plaintiff such portion of the Defendant's
rights in the pension under the District of Columbia Police Officers' and Firefighters'
Retirement Plan so as to pay to the Plaintiff, beginning January 1, 2009, the monthly sum
of $1,325.07, together with any additional rights thereto including, but not necessarily
limited to, the rights to designate beneficiaries for survivor benefits, to receive cost-of-
living-adjustments and all other rights pursuant to said plan accorded to participants
therein. The Plaintiff shall prepare, or cause to be prepared, a qualified domestic
relations order, or a separate judgment entry, as may be required by the pension
administrator, so as to perfect the Plaintiffs rights in said pension plan in accordance
with the orders herein.

Retroactive Benefits Due the Plaintiff

The unrebutted testimony of the Plaintiff's expert witness, William C.
Kimmelman, established that since the time of the Defendant's retirement, namely
October 18, 2003, the Plaintiff should have received monthly pension benefits beginning
November 1, 2003 through December 1, 2008 in the principal amount totalling Seventy-
six Thousand One Hundred Eighty-five and 921100 Dollars ($76,185.92). Said sum
includes the basic monthly pension benefit beginning November 1, 2003 and the cost-of-
living-adjustments to which she was entitled pursuant to the plan. Said sum excludes any
award of interest thereon during the time period mentioned. The Plaintiff did not assert
any claim for pre-judgment interest and did not demonstrate to a professional degree of
certainty what interest rate should apply during said time period. Through the
Defendant's deliberate actions the Plaintiff had been denied those benefits of the pension
rights awarded to her pursuant to the parties' divorce decree.

Now, therefore, judgment is hereby awarded to the Plaintiff against the Defendant
in the amount of $76,185.92, together with statutory interest thereon from the date hereof
until paid in full. Further, the Plaintiff is awarded execution upon said judgment
including, but not limited to, further attachment of the Defendant's rights in and to the
District of Columbia Police Officers' and Firefighters' Retirement Plan pursuant to a
qualified domestic relations order or separate judgment entry which may perfect the
Plaintiffs rights in accordance with the orders herein and thc tenns of the pension plan.
The Court deems the judgment awarded hereby to be in the nature of pension rights and
sustenanca to the Plaintiff and, therefore, not dischargeable in bankruptcy by the
Defendant.

2
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Attorney Fees and Costs of Litigation

The Court, as previously noted, finds that the Defendant knew, or had reason to
know, that his actions in transferring the parties' benefits accumulated in the Civil
Service Retirement System and subsequently retiring, all without notice to the Plaintiff,
were in derogation and violation of the Plaintiff s rights. The Court further finds that
much of the Defendant's conduct in the instant litigation was dilatQry in nature designed
only for the purpose of delay. The Court notes as an example the Defendant's appeal of
the various orders, while knowing, or having reason to know, the orders appealed from
were not final and appealable. The Court finds that the Defendant's behavior in
relationship to the matters before the Court cost the Plaintiff needless legal fees and
litigation expenses. The Defendant advanced no defense in chief at the trial justifying his
position. Had the Defendant simply complied with the parties' divorce decree and
conducted himself in good faith in relationship thereto, all of the present litigation would
have been avoided.

The Court finds that the Plaintiff has incurred attorney fees with Henry B.
Herschel in the amount of Nineteen Thousand Six Hundred Eighty-five Dollars
($19,685.00) at the hourly rate of $250. The Court further finds from the evidence that
the hours were reasonably and necessarily incurred for the prosecution of this case and
that the hourly rate is reasonable and customary in the Lucas County, Ohio area for
attorneys of the experience and expertise of the Plaintiffs legal counsel.

The Court further finds that the Plaintiff had to incur litigation costs by engaging
expert witnesses, namely, William C. Kimmelman and Martin E. Mohler, Mr.
Kimmelman is an attorney and a certified public accountant licensed in the State of Ohio.
He is routinely recognized by this Court as an expert in pension matters including, but not
limited to, evaluations and distributions thereof pursuant to qualified domestic relations
orders or other separate judgment entries. Mr. Kimmelman's fees in regards to the
expertise rendered herein were $3,424 at the rate of $150 per hour. The Court finds such
fees to have been reasonably and necessarily incurred by the Plaintiff in the prosecution
of her case.

Mr. Mohler is an attomey licensed in the State of Ohio, who devotes a significant
amount of his practice to family law in Lucas County. Mr. Mohler was engaged by the
Plaintiff to prove her claim for attorney fees. Mr. Mohler was recognized by this Court
as an expert qualified to testify relative to the fees charged by Mr. Herschel. Mr.
Mohler's fees in reviewing Mr. Herschel's representation of the Plaintiff in this matter
and the fees he charged, together with the time of his testimony, were $1,575 at the rate
of $225 per hour. The Court finds such fees to have been reasonably and necessarily
incurred by the Plaintiff in the prosecution of her case.

The Court further finds that not only were such fees needlessly incurred by the
Plaintiff as a result of the Defendant's deliberate actions, but also that the Plaintiff is
otherwise unable to afford the same. To force her to pay such fees and expenses from the
award hereinabove made would be unjust and inequitable to the Plaintiff and cause her
greater harm from the intentional actions of the Defendant and a deprivation of her rights
awarded pursuant to the parties' divorce decree.
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Now, therefore, as and for legal fees and litigation expenses the Court awards
judgment in favor of the Plaintiff against the Defendant in the total amount of Twenty-
four Thousand Six Hundred Eighty-four Dollars ($24,684), together with statutory
interest thereon from the date hereof until paid in full. The Plaintiff is further awarded
execution against the Defendant on said judgment.

Court costs are taxed to the Defendant.
It is so ordered.

+-a
date udge Donald L. Ranisey, By AssigAt'nent

cc: Janet M. Sullivan, Plaintiff
Henry B. Herschel, Attorney for Plaintiff
Daniel J. Sullivan, Defendant
Thomas A. Matuszak, Attomey for Defendant

4
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FILED
!UCASCOUNTY

IN THE COURT OF COMMON PLEAS, LUCAS COUNTY, OAUAH -9 p k: 21
DOMESTIC RELATIONS DIVISION

Janet M. Sullivan
282 West Edinburgh Drive
Highland Heights, Ohio 44143
SSN: 281-42-9197
DOB: 08/02/57

)

Plaintiff,

vs.

Daniel J. Sullivan
7400 State Route 110
Rochester, Indiana 46975
SSN: 309-50-6649
DOB: 09/29/49

Defendant. )

To: Plan Administrator
District of Columbia Police Officers'
and Frefighters' Retirement Plan
441 4th Street NW
Room 340
Washington DC 20001

DOMESTIC RELATIONS

CSLERKI01°COURiSCase No. DR96-0989

Judge David E. Lewandowski

QUALIFIED DOMESTIC
RELATIONS ORDER

Henry B. Herschel (0016383)
HERSCHEL, ACCEfrOLA, BLOOM

MILLS & MANORE
615 Adams Street
Toledo, Ohio 43604
(419) 241-1150
Fax: (419) 241-7825

Attorneys for Plaintiff

This cause came on for hearing on the 14'h day of May, 1997 upon the

Complaint for Divorce filed by the Plaintiff herein. The Court now comes to

determine the rights of the parties to the pension benefits of the Defendant. The

Court makes the following order in conjunction with the Court's Order pertaining

to the division of the other property of the parties:

E-J®URNALCZE® MA6LE®
JAN 13 2009 JAN 15 2009
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A. This Order shall pertain to the District of Columbia Police Officers' and

Firefightere Retirement Plan, which shall hereinafter be referred to as the "Plan".

Further, any successor plans to the Plan or any other plan(s) to which liability for

provision of the Participant's benefits described hereinbelow is incurred shall also

be subject to the terms of this Order. In addition, any benefits accrued by the

Participant under a predecessor plan of the employer or any other defined

benefit or defined contribution plan sponsored by the Participant's employer

where liability for benefits accrued under such predecessor plan or other

defined benefit or defined contribution plan has been transferred to the Plan

shall also be subject to the terms of this Order. Any changes in Plan

Administrator, Plan Sponsor or name of the Plan shall not affect the alternate

payee's rights as set forth herein.

B. The participant in the Plan is Daniel J. Sullivan, social security number 309-

50-6649, whose address is 7400 State Route 110, Rochester, Indiana 46975.

C. The altemate payee is Janet M. Sullivan, social security number 281-42-

9197, whose address Is 282 West Edinburgh Drive, Highland Heights, Ohio 44143.

D. The alternate payee and the participant were married on November 1,

1986 and divorced on May 14, 1997 (for purposes of retirement benefit division).

E. The benefit to be paid from the Plan directly to the alternate payee

pursuant to the participant's assignment of benefits, in compliance with the D.C.

Spouse Equity Act of 1988, as amended, shall be One Thousand Three Hundred

Twenty Five Dollars and Seven Cents ($1,325.07) of the participant's gross

monthly benefit.

In addition, the alternate poyee shall receive a pro-rata share of any post-

retirement cost of living adjustments or other economic improvements made to

the participant's benefits on or after the date of the participant's retirement.

Such pro-rata share shall be calculated in the same manner as the altemate

-2-
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payee's share of the participant's retirement benefits as set forth in the

Immediately preceding paragraph.

F. The participant shall assign to the altemate payee the benefits set forth

above and the Plan shall pay benefrts to the alternate payee in any form

permitted by the Plan which is selected by the alternate payee, provided that

the form selected by the alternate payee does not adversely effect the

selection by the participant of a form of benefit payment (including the

participant's right to designate a beneficiary as to the participant's portion of

the benefits other than or in addition to the altemate payee). The form of

benefit elected by the alternate payee is to be based on the life expectancy of

the alternate payee. Any actuarial adjustment which might be necessary to

convert the alternate payee's benefits to be based on the life of the alternate

payee shall be applied to the benefits of the altemate payee. If the partlcipant

dies prior to reaching the eartiest age at which the participant could begin to

receive benefits under the Plan the alternate payee shall be entitled to any

"surviving spouse" benefits to the exfent and in lieu of that portion of the

porticipant's benefits which have been assigned to the alternate payee under

the terms of this Order. However, if the alternate payee dies prior to the

altemate payee receiving any benefits pursuant to this Order, all benefits

assigned to altemate payee shall revert to the participant.

At all times relevant hereunder, the alternate payee shall be treated as a

"surviving spouse" with respect to that portion of the participant's benefits which

have been assigned to the alternate payee under the terms of this Order.

G. This assignment of benefits as Ordered herein does not require the Plan

to provide any fype or form of benefit, or any option, not othervvise provided

under the Plan; further, this assignment as Ordered herein does not require ihe

Plan to provide increased benefits (determined on the basis of actua(al value);

-3-
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and, this assignment as Ordered herein does not require the Plan to provide

benefits to an alternate payee which are required to be paid to another

alternate payee under another Order previousfy determined to be a Qualified

Domestic Relotions Order.

H. From the date of this Order and thereafter, the alternate payee shall

hqve with respect to the alternate payee's interest in the Plan which interest is

created under this Order, to the extent permitted by law or the Plan, the

exclusive right to elect to receive benefits on or after the earliest date which the

participant is or would have been eligible to withdraw any funds from the Plan.

However, if the altemate payee elects to receive payments prior to the

participant and the participant later retires and receives an early retirement

subsidy, the alternate payee's benefits shall be recalculated (in the same

manner as the alternate payee's benefits are determined as set forth in Section

E hereinabove) to reflect said subsidy.

1. Pending the determination by the Plan Administrator of the Plan from

which benefits ore herein assigned as to whether or not this Order is a Qualified

Domestic Relations Order under the D.C. Spouse Equity Act of 1988, the

participant shall honor any written directions from the alternate payee

concerning the alternate payee's interest in the Plan; and the participant shall

prepare and deliver to the Plan Administrator or other appropriate persons

written instructions that implement the above described written instructions from

the alternate payee.

J. The alternate payee shall include in gross income for the tax years of

receipt all retirement benefits that the alternate payee receives due to the

participant's assignmentaf benefits herein and the participant need not lnclude

such benefits in the participant's gross income or as deductions for such tax

years. The alternate payee, alone, shall be treated as the distributee under

-4-
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Sections 72 and 402 of the Internal Revenue Code of 1986, as amended, of any

payment or distribution that is made to the alternate payee under the

participant's assignment of benefits herein. Further, the parties agree that

Section 72(m) (10) of the internal Revenue Code of 1986, as amended, or its

successor provision, If any, and the regulations promulgated pursuant to that

Section, shall. govern the allocation of any relevant investment.

K. Payments to the alternate payee before the participant attains the age

of 59-1/2.are not subject to the ten percent ( 10.00%) additional income tax that

would otherwise apply under certain circumstances if the participant had

received said amounts.

L. The participant, the alternate payee, and the Court intend this Order to

be a Qualified Domestic Relations Order under the D.C. Spouse Equity Act of

1988; further, this Order is issued pursuant to Ohio Revised Code Sections

3105.171 and 3105.18 which relate to the provision of marital property rights and

spousal support payments, as defined therein between spouses and former

spouses in actions for divorce.

M. In the event that the Plan is terminated, whether on a voluntary or

involuntary basis, and the participant's benefits become guaranteed by the

Pension Benefit Guarantee Corporation, the alternate payee's benefits, as set

forth herein, shall also be guaranteed to the same extent in accordance with

the Plan's termination rules and In the same ratio as the participant's benefits are

guaranteed.

N. The intent of this Order is to provide the alternate payee with a

retirement payment that fairly represents the alternate payee's marital share of

the retirement benefits set forth herein. In the event any Order submitted to the

Plan Administrator is held not to be a Qualified Domestic Relations Order within

the meaning of the D.C. Spouse Equity Act of 1988, as amended, the parties
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shall submit to and request this Courf or any other Court of competent

jurisdiction to amend or modify the Order, but only for the purpose of

establishing or maintaining its qualifications as a Qualified Domestic Relations

Order in such a manner that will reflect the parties' and the Court's intent as

expressed herein, said amendment or modification Order is to be entered Nunc

Pro Tunc if appropriate and Jurisdiction is hereby reserved for this purpose.

0. A true copy of this Order shall be served upon the Plan Administrator

forthwith. This Order shall take effect immediately and shall remain in effect until

further Order of the Court; the•Court further retains jurisdiction to supervise the

payment of retiremeni benefits, as provided herein.

APPROVED:

enry
Attorney,fbr Plaintiff

Judge Donald LAamsey
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FILED
LUCAS COUNTY

IN THE COURT OF COMMON PLEAS, LUCAS COUNTW,q Qpp{IO'1 A 1a-1 b
DOMESTIC RELATIONS DIVISION

Janet M. Sullivan
282 West Edinburgh Drive
Highland Heights, Ohio 44143
SSN: 281-42-9197
DOB: 08/02/57

OOMESTIC RELATIONS
BERNIE OUILTER

Case No. DR96-0989 CLERK OF COURTS

Judge David E. Lewandowski

AMENDED QUALIFIED DOMESTIC
RELATIONS ORDER

Plaintiff,

vs.

Daniel J. Sullivan
7400 Siaie Route 110
Rochester, Indiana 46975
SSN:309-50-6649
DOB: 09/29/49

Defendant.

To: Plan Administrator
District of Columbia Police Officers'
and Firefighters' Retirement Plan
441 4m Street NE
Suite 340 North
Washington DC 20001

Henry B. Herschel (0016383)
HERSCHEL & ACCETTOLA
615 Adams Street
Toledo, Ohio 43604
(419) 241-1150
Fax: (419) 241-7825

Attorney for Plaintiff

WHEREAS, a Final Judgment and Decree of Divorce was entered In the

above captioned case by the Court of Common Pleas of Lucas County, Ohio,

Domestic Relations Division, on the 29'h day of July, 1997 and therein, the

marriage of Daniel J. Sulllvan and Janet M. Sullivan (collectively, the "Parties")

was dissolved; and

E-JOURNaLIZED
APR Z 2009

MAILED
APR 10 2009
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WHEREAS, this Court has personal jurisdiction over the Parties and Jurisdiction

over the subject matter of this Order and the dissolution proceeding; and.

WHEREAS, this Court intends that this Order shall be Qualified Domestic

Relations Order (hereinafter referred to as a "QDRO") as that term is used in

Section 206(d) of the Employee Retirement Income Security Act of 1974, as

amended (the "Act"), and Section 414(p) in the Internal Revenue Code of 1986,

as amended (the "Code");

WHEREAS, the Court intends that this Order shall comply with the D.C. Spouse

Equity Act of 1988, D.C. Code § 1-529.01 et seq.;

NOW, THEREFORE, IT fS HEREBY ORDERED BY THE COURT as follows:

1. Definitions; As used in this Order the following terms shall apply:

a. The term "Participant" shall mean Daniel J. Sullivan, whose lost known

address is 7400 State Route 110, Rochester, Indiana 46975, whose social security

number is 309-50-6649, and whose date of birth is 09/29/49,

b. The term "Alternate Payee" shall mean Janet M. Sullivan, whose last

known address is 282 West Edinburgh Drive, Highland Heights, Ohio 44113, whose

social security number is 281-42-9197, and whose date of birth Is 08/02157. The

Alternate Payee is a former spouse of the Participant.

c. The term "Plan" shall mean the District of Columbia Police and Firefighters'

Retirement Plan, The Participant was formerly an employee of the United States

Secret Service.

d. The term "Plan Administrator" shall mean the D.C Department of Human

Resources, PofiCe and Firefighters' Retirement and Relief Board, Suite 340 North,

441 4m Street, NE, Washington, DC 20001.

2. Intent of Order. This Order is entered pursuant to the domestic relations

laws of the State of Ohio, the D.C. Spouse Equity Act of 1988, D.C. Official Code

§ 1-529.01 et seq., Section 206(d) of the Act, and Section 414(p) of the Internal
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Revenue Code and is intended to create or recognize the existence of the

Alternate Payee's rights to or assignment of the right to receive all or a portion of

the benefits payable with the regard to the Participant under the Plan.

3. Plan Benefits:

a. Assianed Benefits under the Plan. The Alternate Payee shall receive One

Thousand Three Hundred Twenty Five Dollars and Seven Cents ($1,325.07) of the

Participant's gross monthly benefit, as much amount is adjusted by any cost-of-

living adjustments. The Participant shall retain atl remaining interest in the Plan.

b. Form of Payment and Benefit Commencement Date. The Assigned

Benefit payable to the Alternate Payee under this Order shall be pa(d in the

form of a lifetime annuity for the life of the Aiternate Payee commencing as

soon as administratively feasible after approval of the Order.

c. Death of the Alternate Pavee. All payments to the Alternate Payee shall

cease on the death of the Alternate Payee, and no benefit shall be paid to the

survivor(s) of the Alternate Payee.

d. Death of the Particioant and Survivor Annuity. In the event of

Participant's death, the Alternate Payee shall be treated as the Surviving Spouse

of the Participant and shail receive Fifty Percent (50%) of the Participant's

regular Survivor Annuity under the Plan. The Participant hereby reserves the

remaining portion of the survivor annuity of any subsequent spouse. All survivor

payments to the Alternate Payee herein shall cease if the Alternate Payee

remarries before attaining the age of fifty-five (55).

e. Health Plan Benefits. The Alternate Payee shall elect to remain enrolied in

the Participant's Health Benefits Plan and shall continue receiving health

Insurance coverage under such plan, subject to her eligibility under the same.

f. Payment. The Plan Administrator shall mail any payment pursuant to

paragraph 3 directly to the Alternate Payee at the address provided in
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paragraph 1(b) above or to an aliernate address provided io the Plan

Administrator in writing by the Alternate Payee.

g. Covenants Regarding Orde. The following covenants shall apply to this

QualNied Domestfc Relations Order:

I. The authority to enforce this aDRO is in the D.C. Spouse Equity Act of

1988, D.C. Offfcial Code § 1-529.01 ei seq.

ii. None of the provisions contained In this QDRO shall be construed in

any way to require that the retirement plan provide the Alternate Payee

with any type or form of benefit or option not provided for by the D.C.

Spouse EqUity Act of 1988.

iii. Any and all payments to the Alternate Payee as directed herein are

not retroactive. AIl payments shall commence on the effective date in the

notice, following approval of the QDRO.

iv. The Alternate Payee's share of the annuiiy shall be paid directly from

the Participant's retirement plan, the District Of Columbia Police Officer's and

Firefighters' Retirement Plan.

h. Jurlsdiction. The Court retainsjurisdiction over this matterto amend this

Order as to establish and/or maintain its qualification as a QDRO, provided that

no amendment of this Order Is to require the Plan to provide any type, form or

option or benefit not otherwise provided for under the Plan.

SO ORDERED, this day of , 2009.

Tfifl STATE Cr nUiU+ LUCAS COUNTY, as Court
I. L^RNIE QL 7FR, Cleck of Commoa Pfw beM

yd t- of kppenlx. y c^rtl t>^is

md nreura^e mP ^ ° b̂T n ber

of^*^ ^^
4r- have hr.^eunroOFAEF'LT^' ,.WiN TrSTIMONY

subscribed my. z of"cisl a^x: afnê
e ,al of sa^d

s-Od in a LZt.^Couat the
,

^C

fday° 6&RN(iri LTER: Clerh
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^ien'ry B. "schel
Attorne for Plaintiff
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!, JpT$ S.I}LTfIAP ET.,LxEDISTIttCIO'WO
LIJCAS COUA*'IY

State ex rel. Daaiel J. 9uWvan Court ofAppeal s IQo. L•09-I ] 18
Relator

Y .

Judge Donald L. Raaxaey pRC^rSTDN AIYD JtlDGNfFN2^

Respondent Decidod;

• r«* t i4(AY Q7 Zt^9

This matter Is before the coutt as an otigtna[ acdon In proh{bition. Retator,

Daaiel I. Su1Oan, seaks an ordarfrom dris courtprohfbtttngrespondent, dndge

DaaaldL. Ramsey oFthe Lucaa County CouttofCommon Pieas, Domcsdc Relations

DlvFston, ;f oia aandnuing to excrsisej urisdlctionin the underlyiag csac ofTaserM,

Sullivan v, Dantel J. Sulllvan, Lucas County Domastic Relations Court (aase No. ,)R-

! 996-0989). Relator also seeks an order &om this court vacating the "Amended

Qualified Domestie Relations Order" joumaiized in the underiying case on Apri17, 2009

byrespaod.ent.

Relator filed a timely notice of appcal in dzis ctiutt on ]anttary 20, 20pg frem the

January 9, 2009 Judgment entry and the Qualifred Domestic iZelations Order in the

undertyfng case. Oncc relator's notice of appeal was t`iled (case No. L-09-I 022), the triaf

E-JOf^RNAIdZED
WY - 7 2009 iv
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r •

court was divested of jurisdiction In Its case no. DR-1996-Q989. Btase ex reL S,necial

Proseculors x,tudgea, Cowt afCammori Pfeas (1975), 55 Ohio St.2d 94, 97.

On cExuslderstioa whareaf< this court Issues a peremptory writ ofprohiibltlon snd

ordars that respondent tetraEn frotn telvng any action lnconslstent with this courtis abllity

to affuzn, utodify or reverse respondent's 7anuary 9, 20a9;jud,gment cr ►try lc case no, bR-

I996•Q9B9. FYuther, the tdel cour@s Apri17, 2009 "Atnended Qua1,f fled Domestic

It,elatlobt Order"!n ease no. DR 1998-0989 Is vaaatcd.

A copy of tltfsperemptary writ s4ratE be served upon respondentpeasorselty, by the

Luoas Couaty clerk or deputy al erk, wSio Is hereby speelally authoxEzed to serve this vrrit.

7'he clerk or deputy elark shaII ver* by affidavit, the tlme, plaoo and menner of secvioe

and f"Ii o sueh ve,i3fFearlon upon eotnplation of the servfca

The cledc Is fkut6er dzrected to tmmedlately serne upon a11 ather parties a copy of

thie peremptory wrIt tu a mmu►er presorfbed by CivR. 5(8).

!t Is so ordered.

Mark L, Pietrvkowskt. J: -

6xl,, e S'naer. J.

Thomas J. Osowik. 7.
CONCUR,

7,
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Constitution Online Page 1 of 1

§ 4.03 Court of appeals
IVIewAncereWeorCOMenbl

(A) The state shall be divided by law Into compact appellate districts in each of which there shall be a court of appeals consisting of
three judges. Laws may be passed Increasing the number of judges in any district wherein the volume of business may require such
additional judge or judges. In districts having additional judges, three judges shall participate In the hearing and disposl[lon of each
case. The court shall hold sessions in each county of the district as the necessity arises. The county commissioners of each county
shall provide a proper and convenient place for the court of appeals to hold court.

(B)(1) The courts of appeals shall have original jurisdiction in the following:

(a) Quo warranto;

(b) Mandamus;

(c) Habeas corpus;

(d) Prohibltlon;

(e) Procedendo;

(f) In any cause on review as may be necessary to its complete determination.

(2) Courts of appeals shall have such jurisdiction as may be provided by law to review and affirm, modify, or reverse judgments or
final orders of the courts of record Inferior to the court of appeals within the district, except that courts of appeals shall not have
jurisdiction to review pn direct appeal a judgment that imposes a sentence of death. Courts of appeals shall have such appellate
jurisdiction as may be provided by law to review and affirm, modify, or reverse fnal orders or actions of adminlstnative officers or
agencies.

(3) A majority of the judges hearing the cause shall be necessary to render a judgment. Judgments of the courts of appeals are final
except as provided In section 2(B)(2) of this article. No judgment resulting from a trial by jury shall be reversed on the weight of the
evidence except by the concurrence of all three judges hearing the cause.

(4) Whenever the judges of a court of appeals find that a judgment upon which they have agreed is in conflict with a judgment
pronounced upon the same question by any other court of appeals of the state, the judges shall certify the record of the case to the
supreme court for review and final determination.

(C) Laws may be passed providing for the reporting of cases in the courts of appeals.

(Amended November 8, 1994)
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Constitution Online Page 1 of 1

§ 4.04 Common pleas court
( Yew Aelkle Table nlConlen6l

(A) There shall be a court of common pleas and such divlslons thereof as may be established by law serving each county of the
state. Any judge of a court of common pleas or a division thereof may temporarlly hold court In any county. In the interests of the
fair, impartial, speedy, and sure adminlstration of justlce, each county shall have one or more resident judges, or two or more
counties may be combined Into districts having one or more judges resident in the district and serving the common pleas cnurts of all
counties In the district, as may be provided by law. Judges serving a district shall sit in each county in the district as the business of
the court requires. In countles or districts having more than one judge of the court of common pleas, the judges shall select one of
their number to act as presiding judge, to serve at their pleasure. If the judges are unable because of equal division of the vote to
make such selection, the judge having the longest total servlce on the court of common pleas shall serve as presiding judge until
selection Is made by vote. The presiding judge shall have such duties and exercise such powers as are prescrlbed by rule of the
Supreme Court.

(B) The courts of common pleas and divislons thereof shall have such original jurisdlction over all justiciable matters and such
powers of review of proceedings of administrative officers and agencies as may be provided by law.

(C) Unless othenvise provided by law, there shall be a probate division and such other divisions of the courts of common pleas as
may be provlded by law. Judges shall be elected specifically to such probate divislon and to such other dlvisions. The judges of the
probate division shall be empowered to employ and control the clerks, employees, deputies, and referees of such probate division of
the common pleas courts.

(Amended, effective Nov. 6, 1973; 3JR No.3B. Adopted May 7, 1968. Former

§ 4 repealed.)
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(C) Pro Se Briefs Filed Pursuant to Anders v. California (1967), 386 U.S. 738.

After service on defendant-appellant of an Anders brief by appointed counsel,

defendant-appellant has 60 days to file his own assignments of error and brief.

(Amended, effective July 1, 1981; June 1, 1984; June 1, 1985; September 1, 1990;
October 1, 1991; July 1, 1992; July 1, 1995; July 1, 1996; January 1, 1998; July 1, 2000;
July 1, 2006)

RULE 6. ORIGINAL ACTIONS

Habeas corpus actions shall be brought and proceed in accordance with R.C.

Chapter 2725. Petitioner shall file an original and three copies of a complaint in habeas

corpus.

An original action, other than habeas corpus, shall be instituted by filing an

original and three copies of a complaint for the court's use, plus additional copies as

necessary for service to each respondent. The complaint shall contain the name, title, and

address of each respondent. The clerk of the court of appeals shall serve a copy of the

complaint and summons upon each respondent by certified mail to the addresses(es)

indicated on the complaint. The summons shall state that respondent need not file an

answer until directed by the court of appeals to do so. If the complaint appears to

properly set forth a claim for relief, the court will issue an alternative writ which will

indicate the time for filing an answer or a motion to dismiss pursuant to Civ.R. 12(B)(6).

Except as delineated below, the original action shall proceed as any civil action under the

Ohio Rules of Civil Procedure, as may be applicable to original actions.

-7-
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Unless otherwise directed by the court, in all original actions, other than in habeas

corpus, if either party intends to file a motion for summary judgment, the motion shall be

filed within 20 days of the date of service of the answer filed by respondent. A response

to the motion for summary judgment shall be due within 20 days of the date of service of

the motion and a reply shall be due within 10 days of the date of service of the response,

at which time the motion will be decisional. No hearing will be held on a motion for

summary judgment unless ordered by the court.

In the event that neither party files a motion for summary judgment or a motion to

dismiss in the time allowed, or if a motion for summary judgment or a motion to dismiss

is filed and denied, the parties shall submit their case to the court within 20 days of the

date that the motion for summary judgment or motion to dismiss was due or is denied.

Each party's case shall be submitted by a brief on the law, an agreed statement of facts, if

applicable, and/or stipulations, depositions, and/or affidavits. No hearing will be held

unless ordered by the court. If the court orders a hearing, court stenographers will not be

in attendance unless arranged for and employed by one or more of the parties and

appointed by the court, or unless, because of exceptional circumstances, otherwise

ordered by the court.

(Effective January 1, 1980; August 1, 1989; September 1, 1990; July 1, 1992;
amended, effective January 1, 1998; July 1, 2006)

RULE 7. COST DEPOSITS

(A) In Original Actions. No complaint in non-criminal habeas corpus,

mandamus, prohibition, procedendo, or quo warranto may be accepted for filing in this

-8-
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5 USCA § 8336 Page 1 of 7

5 U.S.C.A. § 8336

United States Code Annotated Currentness
Title 5. Government Organization and Employees (Refs & Annos)

Part III. Employees (Refs & Annos)
Subpart G. Insurance and Annuities (Refs & Annos)

"® Chapter 83. Retirement (Refs & Annos)
"151Subchapter III. Civil Servlce Retirement (Refs & Annos)

*§ 8336. Immediate retirement

(a) An employee who is separated from the service after becoming 55 years of age and completing
30 years of service is entitled to an annuity.

(b) An employee who is separated from the service after becoming 60 years of age and completing
20 years of service is entitled to an annuity.

(c)(1) An employee who Is separated from the service after becoming 50 years of age and
completing 20 years of service as a law enforcement officer, firefighter, nuclear materials courier, or
customs and border protection officer, or any combination of such service totaling at least 20 years, is
entitled to an annulty.

(2) An employee is entitled to an annuity if the employee--

(A) was a law enforcement officer or flreflghter employed by the Panama Canal Company or the
Canal Zone Government at any time during the period beginning March 31, 1979, and ending
September 30, 1979; and

(B) is separated from the service before January 1, 2000, after becoming 48 years of age and
completing 18 years of service as a law enforcement officer or Flreflghter, or any combination of
such service totaling at least 18 years.

(d) An employee who--

(1) is separated from the service involuntarily, except by removal for cause on charges of
misconduct or delinquency; or

(2)(A) has been employed continuously, by the agency in which the employee is serving, for at
least the 31-day period ending on the date on which such agency requests the determination
referred to in subparagraph (D);

(B) is serving under an appointment that is not time limited;

(C) has not been duly notified that such employee is to be involuntarily separated for misconduct or
unacceptable performance;

(D) is separated from the service voluntarlly during a period In whlch, as determined by the office
jFNl.) of Personnel Management (upon request of the agency) under regulations prescribed by the
Offlce--

(i) such agency (or, If applicable, the component in which the employee Is serving) is undergoing
substantial delayering, substantial reorganization, substantial reductions in force, substantial
transfer of function, or other substantial workforce restructuring (or shaping);

(ii) a signiflcant percentage of employees servicing rFN21 in such agency (or component) are
likely to be separated or subject to an immediate reduction in the rate of basic pay (without
regard to subchapter VI of chapter 53, or comparable provisions); or
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5 USCA § 8336 Page 2 of 7

(iii) identifled as being in positions which are becoming surplus or excess to the agency's future
ability to carry out its mission effectively; and

(E) as determined by the agency under regulations prescribed by the Office, is within the scope of
the offer of voluntary early retirement, which may be made on the basis of--

(i) 1 or more organizational units;

(ii) 1 or more occupational series or levels;

(iii) 1 or more geographical locations;

(iv) specific periods;

(v) skills, knowledge, or other factors related to a position; or

(vi) any appropriate combination of such factors;

after completing 25 years of service or after becoming 50 years of age and completing 20 years of
service is entitled to an annuity. For purposes of paragraph (1) of this subsection, separation for
failure to accept a directed reassignment to a position outside the commuting area of the
employee concerned or to accompany a position outside of such area pursuant to a transfer of
function shall not be considered to be a removal for cause on charges of misconduct or
delinquency. Notwithstanding the first sentence of this subsection, an employee described in
paragraph (1) of this subsection is not entitled to an annuity under this subsection if the employee
has declined a reasonable offer of another position in the employee's agency for which the
employee is qualified, which Is not lower than 2 grades (or pay levels) below the employee's
grade (or pay level), and which is within the employee's commuting area.

(e) An employee who is voluntarily or involuntarily separated from the service, except by removal for
cause on charges of misconduct or delinquency, after completing 25 years of service as an air traffic
controller or after becoming 50 years of age and completing 20 years of service as an air traffic
controller, is entitled to an annuity.

(f) An employee who is separated from the service after becoming 62 years of age and completing 5
years of service is entitled to an annuity.

(g) A Member who is.separated from the service after becoming 62 years of age and completing 5
years of civilian service or after becoming 60 years of age and completing 10 years of Member service
is entitled to an annuity. A Member who is separated from the service after becoming 55 years of age
(but before becoming 60 years of age) and completing 30 years of service Is entitled to a reduced
annuity. A Member who is separated from the service, except by resignation or expulslon, after
completing 25 years of service or after becoming 50 years of age and (1) completing 20 years of
service or (2) serving in 9 Congresses is entitled to an annuity.

(h)(1) A member of the Senior Executive Service who is removed from the Senlor Executive Service
for less than fully successful executive performance (as determined under subchapter II of chapter 43
of this tltle) after completing 25 years of service or after becoming 50 years of age and completing 20
years of service is entitled to an annulty.

(2) A member of the Defense Intelligence Senior Executive Service or the Senior Cryptologic
Executive Service who is removed from such service for failure to be recertified as a senior executive
or for less than fully successful executive performance after completing 25 years of service or after
becoming 50 years of age and completing 20 years of service is entitled to an annuity.

(3) A member of the Federal Bureau of Investigation and Drug Enforcement Administration Senior
Executive Service who is removed from such service for failure to be recertified as a senior executive
or for less than fully successful executive performance after completing 25 years of servlce or after
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5 USCA § 8336 Page 3 of 7

becoming 50 years of age and completing 20 years of service is entitled to an annuity.

(i)(1) An employee of the Panama Canal Commission or of an Executive agency conducting
operations in the Canal Zone or Republic of Panama who is separated from the service before January
1, 2000, who was employed by the Canal Zone Government or the Panama Canal Company at any
time during the period beginning March 31, 1979, and ending September 30, 1979, and who has had
continuous Panama Canal service, without a break in service of more than 3 days, from that time
until separation, is entitled to an annuity if the employee is separated--

(A) involuntarily, after completing 20 years of service or after becoming 48 years of age and
completing 18 years of service, If the separation is a result of the implementation of any provision
of the Panama Canal Treaty of 1977 and related agreements; or

(B) voluntarily, after completing 23 years of service or after becoming 48 years of age and
completing 18 years of service.

(2) An employee of the Panama Canal Commission or of an Executive agency conducting operations
In the Canal Zone or Republic of Panama who is separated from the service before January 1, 2000,
who was employed, at a permanent duty station in the Canal Zone, by any Executive agency other
than the Canal Zone Government or the Panama Canal Company at any time during the period
beginning March 31, 1979, and ending September 30, 1979, and who has had continuous Panama
Canal service, without a break in service of more than 3 days, from that time until separation, is
entitled to an annuity if--

(A) the employee is separated involuntarily, after completing 20 years of service or after becoming
48 years of age and completing 18 years of service; and

(B) the separation is the result of the implementation of any provision of the Panama Canal Treaty
of 1977 and related agreements.

(3) An employee of the Panama Canal Commission employed by that body after September 30, 1979,
who is separated from the Panama Canal Commission before January 1, 2000, and who at the time of
separation has a minlmum of 11 years of continuous employment with the Commission (disregarding
any break in service of 3 days or less) is entitled to an annuity if the employee is separated--

(A) involuntarily, after completing 20 years of service or after becoming 48 years of age and
completing 18 years of service, If the separation is a result of the implementation of any provision
of the Panama Canal Treaty of 1977 and related agreements; or

(B) voluntarily, after completing 23 years of service or after becoming 48 years of age and
completing 18 years of service.

(4) For the purpose of this subsection--

(A) "Panama Canal service" means--

(i) service as an employee of the Canal Zone Government, the Panama Canal Company, or the
Panama Canal Commission; or

(ii) service at a permanent duty station in the Canal Zone or Republic of Panama as an employee
of an Executive agency conducting operations in the Canal Zone or the Republic of Panama; and

(B) "Executive agency" includes the United States District Court for the District of the Canal Zone
and the Smithsonian Institution.

(j)(1) Except as provided in paragraph (3), an employee is entitled to an annuity if he--

(A)(i) is separated from the service after completing 25 years of service or after becoming 50
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5 USCA § 8336 Page 4 of 7

years of age and completing 20 years of service, or

(ii) is involuntarlly separated, except by removal for cause on charges of misconduct or
delinquency, during the 2-year period before the date on which he would meet the years of service
and age requirements under clause (i),

(B) was employed in the Bureau of Indlan Affairs, the Indian Health Service, a tribal organization
(to the extent provided in paragraph (2) ), or any combination thereof, continuously from December
21, 1972, to the date of his separation, and

(C) is not entitled to preference under the Indian preference laws.

(2) Employment in a tribal organization may be considered for purposes of paragraph (1)(B) of this
subsection only if--

(A) the employee was employed by the tribal organization after January 4, 1975, and immediately
before such employment he was an employee of the Bureau of Indian Affairs or the Indian Health
Service, and

(B) at the time of such employment such employee and the tribal organization were eligible to
elect, and elected, to have the employee retain the coverage, rights, and benefits of this chapter
under section 105(e)(2) of the Indian Self-Determination Act (25 U S.C 450ifal(2); 88 Stat. 2209).

(3)(A) The provisions of paragraph (1) of this subsection shall not apply with respect to any
separation of any employee which occurs after the date 10 years after--

(i) the date the employee first meets the years of service and age requirements of paragraph (1)
(A)(i), or

(ii) the date of the enactment of this paragraph, if the employee met those requirements before
that date.

(B) For purposes of applying this paragraph with respect to any employee of the Bureau of Indian
Affairs in the Department of the Interior or of the Indian Health Service in the Department of Health,
Education, and Welfare, the Secretary of the department involved may postpone the date otherwise
applicable under subparagraph (A) if--

(i) such employee consents to such postponement, and

(ii) the Secretary finds that such postponement is necessary for the continued effective operation
of the agency.

The period of any postponement under this subparagraph shall not exceed 12 months and the total
period of all postponements with respect to any employee shall not exceed 5 years.

(4) For the purpose of this subsection--

(A) "Bureau of Indian Affairs" means (i) the Bureau of Indian Affairs and (li) all other organizational
units in the Department of the Interior directly and primarily related to providing services to Indians
and In which positions are filled in accordance with the Indian preference laws.

( B) "Indian preference laws" means section 12 of the Act of June 18, 1934 (25 U.S.C. 472; 48 Stat.
986), or any other provision of law granting a preference to Indians in promotions or other Federal
personnel actions.

(k) A bankruptcy judge, United States magistrate judge, or Court of Federal Claims judge who is
separated from service, except by removal, after becoming 62 years of age and completing 5 years of
civilian service, or after becoming 60 years of age and completing 10 years of service as a bankruptcy
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judge, United States magistrate judge, or Court of Federal Claims judge, Is entitled to an annuity.

(I) A judge of the United States Court of Appeals for the Armed Forces who is separated from the
servlce after becoming 62 years of age and completing 5 years of civilian service or after completing
the term of service for which he was appointed as a judge of such court is entitled to an annuity. A
judge who is separated from the service before becoming 60 years of age is entitled to a reduced
annuity.

(m) A member of the Capitol Police who is separated from the service after becoming 50 years of age
and completing 20 years of service as a member of the Capitol Police as a law enforcement officer, or
as a customs and border protection officer, or any combination of such service totaling at least 20
years, Is entitled to an annuity.

(n) A member of the Supreme Court Police who is separated from the service after becoming 50
years of age and completing 20 years of service as a member of the Supreme Court Police as a law
enforcement officer, or as a customs and border protection officer, or any combination of such service
totaling at least 20 years, is entltled to an annuity.

(o) An annuity or reduced annuity authorized by this section is computed under section 8339 of this
title.

(p)(1) The Secretary of Defense may, during fiscal years 2002 and 2003, carry out a program under
which an employee of the Department of Defense may be separated from the service entitled to an
immediate annuity under this subchapter if the employee--

(A) has--

(i) completed 25 years of service; or

(ii) become 50 years of age and completed 20 years of service; and

(B) is eligible for the annuity under paragraph (2) or (3).

(2)(A) For the purposes of paragraph (1), an employee referred to in that paragraph is eligible for an
immediate annuity under this paragraph if the employee--

(i) is separated from the service involuntarily other than for cause; and

(ii) has not declined a reasonable offer of another position in the Department of Defense for which
the employee is quallfied, which is not lower than 2 grades (or pay levels) below the employee's
grade (or pay level), and which is within the employee's commuting area.

(B) For the purposes of paragraph (2)(A)(I), a separation for failure to accept a directed
reassignment to a position outside the commuting area of the employee concerned or to accompany a
position outside of such area pursuant to a transfer of function may not be considered to be a
removal for cause.

(3) For the purposes of paragraph (1), an employee referred to in that paragraph is eligible for an
Immediate annuity under this paragraph if the employee satisfies all of the following conditions:

(A) The employee is separated from the service voluntarily during a period In which the
organization within the Department of Defense in which the employee is serving is undergoing a
major organizational adjustment.

(B) The employee has been employed continuously by the Department of Defense for more than 30
days before the date on which the head of the employee's organization requests the determinations
required under subparagraph (A).
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(C) The employee is serving under an appointment that Is not Iimited by time.

(D) The employee is not in receipt of a decision notice of involuntary separation for misconduct or
unacceptable performance.

(E) The employee is within the scope of an offer of voluntary early retirement, as defined on the
basis of one or more of the following objective criteria:

(i) One or more organizational units.

(ii) One or more occupational groups, series, or levels.

(iii) One or more geographical locations.

(iv) Any other similar objective and nonpersonal criteria that the Office of Personnel Management
determines appropriate.

(4) Under regulations prescribed by the Office of Personnel Management, the determinations of
whether an employee meets--

(A) the requirements of subparagraph (A) of paragraph (3) shall be made by the Office, upon the
request of the Secretary of Defense; and

(B) the requirements of subparagraph (E) of such paragraph shall be made by the Secretary of
Defense.

(5) A determination of which employees are within the scope of an offer of early retlrement shall be
made only on the basis of consistent and well- documented application of the relevant criteria.

(6) In this subsection, the term "major organizational adjustment" means any of the following:

(A) A major reorganizatlon.

(B) A major reduction in force.

(C) A major transfer of function.

(D) A workforce restructuring--

(i) to meet mission needs;

(ii) to achieve one or more reductions in strength;

(iii) to correct skill imbalances; or

(iv) to reduce the number of high-grade, managerial, supervisory, or similar positions.

CREDIT(S)

(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 571; Pub.L. 90-83, § 1(75), Sept. 11, 1967, 81 Stat. 214;
Pub.L. 92-297, § 5, May 16, 1972, 86 Stat. 144; Pub.L. 92-382, Aug. 14, 1972, 86 Stat. 539; Pub.L.
93-39, June 12, 1973, 87 Stat. 73; Pub.L. 93-350, § 5, July 12, 1974, 88 Stat. 356; Pub.L. 94-183, §
2(40), (41), Dec. 31, 1975, 89 Stat. 1059; Pub.L. 95-454 Title III 5 306 , Title IV,_g 412(a), Oct. 13,
1978, 92 Stat. 1147, 1175; Pub.L. 96-70 , Title i§ 1241(a), Sept. 27, 1979, 93 Stat. 471; Pub:L. 96=
135, § 1(a), Dec. 5, 1979, 93 Stat. 1056; Pub.L. 97-89, Titl-e VIII, § 803, Dec. 4, 1981, 95 Stat.
1161; Pub.L. 97-253 Title III § 308(a), Sept. 8, 1982, 96 Stat. 798; Pub.L. 98-94, Title XII § 1256
fb), Sept. 24, 1983, 97 Stat. 701; Pub.L. 98-353. Title I. 116(c), July 10, 1984, 98 Stat. 344;
Pub.L. 98-531, § 2(b), Oct. 19, 1984, 98 Stat. 2704; Pub.L. 98-615. Title III ^ 304(d), Nov. 8, 1984,
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98 Stat. 3219; Pub.L. 99-190, § 101(d) [Title III, § 315], Dec. 19, 1985, 99 Stat. 1224, 1266; Pub.L.
100-53, § 2(c), June 18, 1987, 101 Stat. 368; Pub.L. 100-325, § 2(I), May 30, 1988, 102 Stat. 582;
Pub.L. 101-194, Title V.-§506_(b)^71, Nov. 30, 1989, 103 Stat. 1758; Pub.L. 101-428, § 2(a), Oct.
15, 1990, 104 Stat. 928; Pub.L. 101-510, Div. C, Title XXXV, § 3506(a), Nov. 5, 1990, 104 Stat.
1846; Pub .L. 101-650, Title III,U 306(c)(3), 321, Dec. 1, 1990, 104 Stat, 5110, 5117; Pub.L. 102-
572, Title IX, 6 902(b)(2), Oct. 29, 1992, 106 Stat, 4516; Pub.L. 103-337, Div. A, Title IX, § 924(d)
(1)(A), Oct. 5, 1994, 108 Stat. 2832; Pub.L. 105-261, Dlv. A, Title XI, § 1109(a), Div. C, Title XXXI, §
3154(e), Oct. 17, 1998, 112 Stat. 2143, 2255; Pub.L. 106-58 Title VI § 651(ig, Sept. 29, 1999, 113
Stat. 480; Pub.L. 106-398, § 1[Div. A, Title XI, § 1152(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-
320; Pub.L. 106-553, § 1(a)(2) [Title III, § 308(b)(3)], Dec. 21, 2000, 114 Stat. 2762, 2762A-87;
Pub.L. 107-107, Div. A, Title X, § 1048(i)(5), Dec. 28, 2001, 115 Stat. 1229; Pub L 107-296, Title
XIII §§ 1313(b)(1), 1321(a)(4)(A), Nov. 25, 2002, 116 Stat. 2294, 2297;.Pub.L. 110-161, Div. E,
Title V, § 535(a)(4), Dec. 26, 2007, 121 Stat. 2075,)

F[ N11 So in original. Probably should be capitalized.

jFN2 So in original. Probably should be "serving".
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S U.S.C.A. § 8345

United States Code Annotated Currentness
Title 5. Government Organization and Employees (Refs & Annos)

Part III. Employees (Refs & Annos)
Subpart G. Insurance and Annuities (Refs & Annos)

"® Chapter 83. Retirement (Refs & Annos)
"0 Subchaoter III. Civil Service Retirement (Refs & Annos)

*§ 8345. Payment of benefits; commencement, termination, and waiver of
annuity

(a) Each annuity is stated as an annual amount, one-twelfth of which, rounded to the next lowest
dollar, constitutes the monthly rate payable on the first business day of the month after the month or
other period for which it has accrued.

(b)(1) Except as otherwise provided--

(A) an annuity of an employee or Member commences on the first day of the month after--

(i) separation from the service; or

(ii) pay ceases and the service and age requirements for title to annuity are met; and

(B) any other annuity payable from the Fund commences on the first day of the month after the
occurrence of the event on which payment thereof is based.

(2) The annuity of--

(A) an employee involuntarily separated from service, except by removal for cause on charges of
misconduct or delinquency; and

(B) an employee or Member retiring under section 8337 of this title due to a disability;

shall commence on the day after separation from the service or the day after pay ceases and the
service and age or disability requirements for title to annuity are met.

(c) The annuity of a retired employee or Member terminates on the day death or other terminating
event provided by this subchapter occurs. The annuity of a survivor terminates on the last day ofthe
month before death or other terminating event occurs.

(d) An individual entitled to annuity from the Fund may decline to accept all or any part of the
annuity by a waiver signed and filed with the Office of Personnel Management. The waiver may be
revoked in writing at any time. Payment of the annuity waived may not be made for the period during
which the waiver was In effect.

(e) Payment due a minor, or an indlvidual mentally incompetent or under other legal disability, may
be made to the person who is constituted guardlan or other fiduciary by the law of the State of
residence of the claimant or is otherwise legally vested with the care of the claimant or his estate. If a
guardian or other Fduciary of the individual under legal disability has not been appointed under the
law of the State of residence of the claimant, payment may be made to any person who, in the
judgment of the Office, is responsible for the care of the claimant, and the payment bars recovery by
any other person.

[(f) Repealed. Pub.L. 99-251, Title III, § 305(a), Feb. 27, 1986, 100 Stat. 26]

(g) The Office shall prescribe regulations to provide that the amount of any monthly annuity payable
under this section accruing for any month and which is computed with regard to service that includes
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any service referred to in section 8332(b)(6) performed by an indivldual prior to January 1, 1969,
shall be reduced by the portion of any beneflts under any State retirement system to which such
individual is entitled (or on proper application would be entitled) for such month which is attributable
to such service performed by such individual before such date.

(h) An individual entitled to an annuity from the Fund may make allotments or assignments of
amounts from his annulty for such purposes as the Office of Personnel Management in its sole
discretion considers appropriate.

(i)(1) No payment shall be made from the Fund unless an application for benefits based on the
service of an employee or Member is received in the Office of Personnel Management before the one
hundred and fifteenth anniversary of his birth.

(2) Notwithstanding paragraph (1) of this subsection, after the death of an employee, Member, or
annuitant, no benefit based on his service shall be paid from the Fund unless an application therefor
is received in the Office of Personnel Management within 30 years after the death or other event
which gives rise to title to the benefit.

(j)(1) Payments under this subchapter which would otherwise be made to an employee, Member, or
annuitant based on service of that individual shall be paid (in whole or in part) by the Office to
another person if and to the extent expressly provided for in the terms of--

(A) any court decree of divorce, annulment, or legal separation, or the terms of any court order or
court-approved property settlement agreement incident to any court decree of divorce, annulment,
or legal separation; or

(B) any court order or other similar process in the nature of garnishment for the enforcement of a
judgment rendered against such employee, Member, or annuitant, for physically, sexually, or
emotionally abusing a child.

In the event that the Office is served with more than 1 decree, order, or other legal process with
respect to the same moneys due or payable to any individual, such moneys shall be available to
satisfy such processes on a first-come, first-served basis, with any such process being satisfied out of
such moneys as remain after the satisfaction of all such processes which have been prevlously
served.

(2) Paragraph (1) shall only apply to payments made by the Office under this subchapter after the
date of receipt in the Office of written notice of such decree, order, other legal process, or agreement,
and such additional information and documentation as the Office may prescribe.

(3) For the purpose of this subsectlon--

(A) the term "court" means any court of any State, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, the Northern Mariana Islands, or the Virgin Islands, and any Indian court;

(B) the term "judgment rendered for physically, sexually, or emotionally abusing a child" means
any legal claim perfected through a final enforceable judgment, which clalm is based in whole or in
part upon the physical, sexual, or emotional abuse of a child, whether or not that abuse is
accompanied by other actlonable wrongdoing, such as sexual exploitation or gross negligence; and

(C) the term "child" means an individual under 18 years of age.

(k)(1) The Office shall, In accordance with this subsection, enter into an agreement with any State
within 120 days of a request for agreement from the proper State official. The agreement shall
provide that the Office shall withhold State income tax in the case of the monthly annuity of any
annuitant who voluntarily requests, in writing, such withholding. The amounts withheld during any
calendar quarter shall be held in the Fund and disbursed to the States during the month following that
calendar quarter.
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(2) An annuitant may have in effect at any tlme only one request for withholding under this
subsection, and an annuitant may not have more than two such requests in effect during any one
calendar year.

(3) Subject to paragraph (2) of thls subsection, an annuitant may change the State designated by
that annuitant for purposes of having withholdings made, and may request that the withholdings be
remitted in accordance with such change. An annuitant also may revoke any request of that annuitant
for withholding. Any change in the State designated or revocatlon Is effective on the flrst day of the
month after the month in which the request or the revocation is processed by the Office, but in no
event later than on the first day of the second month beginning after the day on which such request
or revocation is received by the Office.

(4) This subsection does not give the consent of the United States to the application of a statute
which Imposes more burdensome requirements on the United States than on employers generally, or
which subjects the United States or any annuitant to a penalty or liability because of this subsection.
The Office may not accept pay from a State for services performed in withholding State income taxes
from annuities. Any amount erroneously withheld from an annuity and pald to a State by the Office
shall be repald by the State in accordance with regulations issued by the Office.

(5) For the purpose of this subsection, "State" means a State, the District of Columbia, or any
territory or possession of the United States.

(I) Transfers of contributions and deposits authorized by section 408(a)(3) of the Foreign Service Act
of 1980 shall be deemed to be a complete and flnal payment of benefits under this chapter.

CREDIT(S)

(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 582; Pub.L. 93-273, § 1, Apr. 26, 1974, 88 Stat. 93; Pub.L.
94-126, § 1(c), Nov. 12, 1975, 89 Stat. 679; Pub.L. 94-166, § 1, Dec. 23, 1975, 89 Stat. 1002;
Pub.L. 94-183, § 1, Dec. 31, 1975, 89 Stat. 1057; Pub.L. 95-366, § 1(a), Sept. 15, 1978, 92 Stat.
600; Pub.L. 95-454, Title IX, 6 906(a)(2). (3), Oct. 13, 1978, 92 Stat. 1224; Pub.L. 97-35, Title X_VII,
§ 1705(a), Aug. 13, 1981, 95 Stat. 758; Pub.L. 97-253, Title III, 55 304(b), 305(a), Sept. 8, 1982,
96 Stat. 795; Pub.L. 98-615, § 2(6), Nov. 8, 1984, 98 Stat. 3202; Pub.L. 99-251, Title III § 305(a),
Feb. 27, 1986, 100 Stat. 26; Pub L 101-246 Title I 6 141(b), Feb. 16, 1990, 104 Stat. 35; Pub.L.
103-358, § 2(a), Oct. 14, 1994, 108 Stat. 3420.)
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29 U.S.C.A. § 1002

United States Code Annotated Currentness
Title 29. Labor

Chapter 18. Employee Retirement Income Security Program (Refs & Annos)
"® Subchapter I. Protection of Employee Benefit Rights (Refs & Annos)

"! Subtitle A. General Provisions
*§ 1002. Definitions

For purposes of this subchapter:

(1) The terms "employee welfare benefit plan" and "welfare plan" mean any plan, fund, or program
which was heretofore or is hereafter established or maintained by an employer or by an employee
organization, or by both, to the extent that such plan, fund, or program was established or is
maintained for the purpose of providing for its participants or their beneficiaries, through the
purchase of insurance or otherwise, (A) medical, surgical, or hospital care or benefits, or benefits in
the event of sickness, accident, disability, death or unemployment, or vacation benefits,
apprenticeship or other training programs, or day care centers, scholarship funds, or prepaid legal
services, or (B) any benefit described in section 186(c) of this title (other than pensions on retlrement
or death, and insurance to provide such pensions).

(2)(A) Except as provided in subparagraph (B), the terms "employee pension beneflt plan" and
°pension plan" mean any plan, fund, or program which was heretofore or is hereafter established or
maintained by an employer or by an employee organization, or by both, to the extent that by its
express terms or as a result of surrounding circumstances such plan, fund, or program--

(i) provides retirement income to employees, or

(ii) results in a deferral of income by employees for periods extending to the termination of covered
employment or beyond,

regardless of the method of calculating the contributions made to the plan, the method of calculating
the benefits under the plan or the method of distributing benefits from the plan. A distribution from a
plan, fund, or program shall not be treated as made in a form other than retirement Income or as a
distribution prior to termination of covered employment solely because such distribution is made to an
employee who has attained age 62 and who Is not separated from employment at the time of such
distribution.

(B) The Secretary may by regulation prescribe rules consistent with the standards and purposes of
this chapter providing one or more exempt categorles under which--

(i) severance pay arrangements, and

(ii) supplemental retirement income payments, under which the pension benefits of retirees or their
beneficiaries are supplemented to take into account some portion or all of the increases in the cost
of living (as determined by the Secretary of Labor) since retirement,

shall, for purposes of this subchapter, be treated as welfare plans rather than pension plans. In the
case of any arrangement or payment a principal effect of which is the evasion of the standards or
purposes of this chapter applicable to pension plans, such arrangement or payment shall be treated
as a pension plan. An applicable voluntary early retirement incentive plan (as defined in section 457
(g)(11)(D)(ii) of Title 26) making payments or supplements described in section 457(Q)(11)(D)(i) of
Title 26, and an applicable employment retention plan (as defined in section 457(f)(4)(C) of Title 26)
making payments of benefits described in section 457(f)(4)(A) of Title 26, shall,, for purposes ofthis
subchapter, be treated as a welfare plan (and not a pension plan) with respect to such payments and
supplements.
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(3) The term "employee benefit plan" or "plan" means an employee welfare benefit plan or an
employee pension benefit plan or a plan which is both an employee welfare beneflt plan and an
employee pension benefit plan.

(4) The term "employee organization" means any labor union or any organization of any kind, or any
agency or employee representation committee, association, group, or plan, in which employees
participate and which exists for the purpose, in whole or In part, of dealing with employers concerning
an employee benefit plan, or other matters incidental to employment relationships; or any employees'
beneflclary association organized for the purpose in whole or in part, of establishing such a plan.

(5) The term "employer" means any person acting directly as an employer, or indirectly in the
interest of an employer, in relation to an employee benefit plan; and includes a group or association
of employers acting for an employer in such capacity.

(6) The term "employee" means any individual employed by an employer.

(7) The term "participant" means any employee or former employee of an employer, or any member
or former member of an employee organization, who is or may become eligible to receive a benefit of
any type from an employee benefit plan which covers employees of such employer or members of
such organization, or whose beneficiaries may be eligible to receive any such beneflt.

(8) The term "beneficiary" means a person designated by a participant, or by the terms of an
employee beneflt plan, who is or may become entitled to a benefit thereunder.

(9) The term "person" means an Individual, partnership, joint venture, corporation, mutual company,
joint-stock company, trust, estate, unincorporated organization, association, or employee
organization.

(10) The term "State" includes any State of the United States, the District of Columbia, Puerto Rico,
the Virgin Islands, American Samoa, Guam, Wake Island, and the Canal Zone. The term "United
States" when used In the geographic sense means the States and the Outer Continental Shelf lands
defined in the Outer Continental Shelf Lands Act (43 U.S.C. 1331-1343).

(11) The term "commerce" means trade, traffic, commerce, transportation, or communication
between any State and any place outside thereof.

(12) The term "industry or activity affecting commerce" means any activity, business, or industry In
commerce or in which a labor dispute would hinder or obstruct commerce or the free flow of
commerce, and includes any activity or industry "affecting commerce" within the meaning of the
Labor Management Relations Act, 1947 [29 U.S.C.A. 6 141 et seq.], or the Railway Labor Act [45
U.S.C.A. § 151 et seq.]

(13) The term "Secretary" means the Secretary of Labor,

(14) The term "party in interest" means, as to an employee benefit plan--

(A) any fiduciary (including, but not iimlted to, any administrator, officer, trustee, or custodian),
counsel, or employee of such employee benefit plan;

(B) a person providing services to such plan;

(C) an employer any of whose employees are covered by such plan;

(D) an employee organization any of whose members are covered by such plan;

(E) an owner, direct or indirect, of 50 percent or more of--

(i) the combined voting power of all classes of stock entitled to vote or the total value of shares of

54
http://web2.westlaw.com/result/donumenttext.aspx?beginsdu=l &numsdus=7&sv=Split&s... 9/25/2009



29 USCA § 1002 Page 3 of 11

all classes of stock of a corporation. FN1

(ii) the capital interest or the profits interest of a partnership, or

(iii) the beneficial interest of a trust or unincorporated enterprise,

which is an employer or an employee organization described in subparagraph (C) or (D);

(F) a relative (as defined in paragraph (15)) of any individual described in subparagraph (A), (B),
(C), or (E);

(G) a corporatlon, partnership, or trust or estate of which (or in which) 50 percent or more of--

(i) the combined voting power of all classes of stock entitled to vote or the total value of shares of
all classes of stock of such corporation,

(ii) the capital interest or profits interest of such partnership, or

(fii) the beneflcial interest of such trust or estate,

is owned directly or indirectly, or held by persons described in subparagraph (A), (B), (C), (D), or

(E);

(H) an employee, officer, director (or an individual having powers or responsibilities similar to those
of officers or directors), or a 10 percent or more shareholder directly or indirectly, of a person
described in subparagraph (B), (C), (D), (E), or (G), or of the employee benefit plan; or

(I) a 10 percent or more (directly or indirectly in capital or profits) partner or joint venturer of a
person described in subparagraph (B), (C), (D), (E), or (G).

The Secretary, after consultation and coordination with the Secretary of the Treasury, may by
regulation prescribe a percentage lower than 50 percent for subparagraph (E) and (G) and lower than
10 percent for subparagraph (H) or (I). The Secretary may prescribe regulations for determining the
ownership (direct or indirect) of profits and beneficial interests, and the manner in which indirect
stockholdings are taken Into account. Any person who is a party In Interest with respect to a plan to
which a trust described in section 501(c)(22) of Title 26 Is permitted to make payments under section
1403 of this title shall be treated as a party in interest with respect to such trust.

(15) The term "relative" means a spouse, ancestor, lineal descendant, or spouse of a lineal
descendant.

(16)(A) The term "administrator" means--

(i) the person specifically so designated by the terms of the Instrument under which the plan is
operated;

(ii) if an administrator is not so designated, the plan sponsor; or

(iii) in the case of a plan for which an administrator is not designated and a plan sponsor cannot be .
identified, such other person as the Secretary may by regulation prescribe.

(B) The term "plan sponsor" means (i) the employer in the case of an employee benefit plan
established or maintained by a single employer, (ii) the employee organization in the case of a plan
established or maintained by an employee organization, or (iii) in the case of a plan established or
maintalned by two or more employers or jolntly by one or more employers and one or more employee
organizations, the association, committee, joint board of trustees, or other similar group of
representatives of the parties who establish or maintain the plan.
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(17) The term "separate account" means an account established or maintained by an insurance
company under which income, gains, and losses, whether or not realized, from assets allocated to
such account, are, in accordance with the applicable contract, credited to or charged against such
account without regard to other Income, gains, or losses of the insurance company.

(18) The term "adequate consideration" when used in part 4 of subtitle B of this subchapter means
(A) in the case of a security for which there is a generally recognized market, either (i) the prlce of
the security prevailing on a national securities exchange which is registered under section 78f of Title
15, or (ii) if the security is not traded on such a national securities exchange, a price not less
favorable to the plan than the offering price for the security as established by the current bid and
asked prices quoted by persons independent of the issuer and of any party in interest; and (B) in the
case of an asset other than a security for which there is a generally recognized market, the fair
market value of the asset as determined in good faith by the trustee or named fiduciary pursuant to
the terms of the plan and In accordance with regulatlons promulgated by the Secretary.

(19) The term "nonforfeitable" when used with respect to a pension benefit or right means a claim
obtained by a participant or his beneficiary to that part of an immediate or deferred benefit under a
pension plan which arises from the participant's service, which is unconditional, and which is legally
enforceable against the plan. For purposes of this paragraph, a right to an accrued benefit derived
from employer contributions shall not be treated as forfeitable merely because the plan contains a
provision described in section 1053(a)(3) of this title.

(20) The term "security" has the same meaning as such term has under section 77b(1) of Title 15.

(21)(A) Except as otherwise provided in subparagraph (B), a person is a fiduciary with respect to a
plan to the extent (i) he exercises any discretionary authority or discretionary control respecting
management of such plan or exercises any authority or control respecting management or disposition
of its assets, (ii) he renders investment advice for a fee or other compensation, direct or indirect, with
respect to any moneys or other property of such plan, or has any authority or responsibility to do so,
or (iii) he has any discretionary authority or discretionary responsibility in the administration of such
plan. Such term includes any person designated under section 1105(c)(1)(B) of this title.

(B) If any money or other property of an employee benefit plan is invested in securities issued by an
investment company registered under the Investment Company Act of 1940 [15 U 5 C.A. 6 80a-1 et
sea.], such investment shall not by itself cause such investment company or such investment
company's investment adviser or principal underwriter to be deemed to be a fiduciary or a party in
interest as those terms are defined in thls subchapter, except insofar as such investment company or
its investment adviser or principal underwriter acts in connection wlth an employee benefit plan
covering employees of the investment company, the investment adviser, or its principal underwriter.
Nothing contained In this subparagraph shall limit the duties imposed on such investment company,
investment adviser, or principal underwriter by any other law.

(22) The term "normal retirement benefit" means the greater of the early retirement benefit under
the plan, or the benefit under the plan commencing at normal retirement age. The normal retirement
benefit shall be determined without regard to--

(A) medical benefits, and

(B) disability benefits not in excess of the qualified disability benefit.

For purposes of this paragraph, a qualified disability benefit is a disablllty benefit provided by a plan
which does not exceed the beneflt which would be provided for the participant if he separated from
the service at normal retirement age. For purposes of this paragraph, the early retirement benefit
under a plan shall be determined without regard to any benefit under the plan which the Secretary of
the Treasury finds to be a benefit described in section 1054(b)(1)(Gl of this title.

(23) The term "accrued benefit" means--
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(A) In the case of a defined benefit plan, the individual's accrued beneflt determined under the plan
and, except as provided in section 1054(c)(3) of this title, expressed in the form of an annual
benefit commencing at normal retirement age, or

( B) in the case of a plan which is an indlvidual account plan, the balance of the Individual's account.

The accrued benefit of an employee shall not be less than the amount determined under section 1054
c 2 B of this title with respect to the employee's accumulated contribution.

(24) The term "normal retirement age" means the earlier of--

(A) the time a plan participant attains normal retirement age under the plan, or

(B) the later of--

(i) the time a plan participant attains age 65, or

( ii) the 5th anniversary of the time a plan participant commenced participation in the plan.

(25) The term "vested liabilities" means the present value of the immediate or deferred benefits
available at.normal retirement age for participants and their beneficiaries which are nonforfeitable.

(26) The term "current value" means fair market value where avallable and otherwise the fair value
as determined in good faith by a trustee or a named fiduciary (as deflned in section 1102(a)(2) of thls
title) pursuant to the terms of the plan and in accordance with regulations of the Secretary, assuming
an orderly liquidation at the time of such determination.

(27) The term "present value", with respect to a liability, means the value adjusted to reflect
anticipated events. Such adjustments shall conform to such regulations as the Secretary of the
Treasury may prescribe.

(28) The term "normal service cost" or "normal cost" means the annual cost of future pension
benefits and administrative expenses assigned, under an actuarial cost method, to years subsequent
to a particular valuation date of a pension plan. The Secretary of the Treasury may prescribe
regulations to carry out this paragraph.

(29) The term "accrued liability " means the excess of the present value, as of a particular valuation
date of a pension plan, of the projected future benefit costs and administrative expenses for all plan
participants and beneficiaries over the present value of future contrlbutlons for the normal cost of all
applicable plan partlcipants and beneflciaries. The Secretary of the Treasury may prescribe
regulations to carry out this paragraph.

(30) The term "unfunded accrued ilability" means the excess of the accrued Ilability, under an
actuarial cost method which so provides, over the present value of the assets of a pension plan. The
Secretary of the Treasury may prescribe regulations to carry out this paragraph.

(31) The term "advance funding actuarial cost method" or "actuarial cost method" means a
recognized actuarial technique utilized for establishing the amount and incidence of the annual
actuarial cost of pension plan benefits and expenses. Acceptable actuarial cost methods shall include
the accrued benefit cost method ( unit credit method), the entry age normal cost method, the
individual level premium cost method, the aggregate cost method, the attained age normal cost
method, and the frozen initial Iiability cost method. The terminal funding cost method and the current
funding ( pay-as-you-go) cost method are not acceptable actuarial cost methods. The Secretary of the
Treasury shall issue regulations to further define acceptable actuarial cost methods.

(32) The term "governmental plan" means a plan established or maintained for its employees by the
Government of the United States, by the government of any State or political subdivision thereof, or
by any agency or instrumentality of any of the foregoing. The term "governmental plan" also includes
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any plan to which the Railroad Retirement Act of 1935, or 1937 [45 U S C A. § 231 et seq ] applies,
and which is financed by contributions required under that Act and any plan of an internatlonal
organization which is exempt from taxation under the provisions of the International Organizations
Immunities Act [22 U.S.C A E 288 et seq.]. The term "governmental plan" includes a plan which is
established and maintained by an Indian tribal government (as defined in section 7701(a)(40) of Title
26), a subdivision of an Indian tribal government (determined in accordance with section 7871(d) of
Title 26), or an agency or instrumentality of either, and all of the participants of which are employees
of such entity substantially all of whose services as such an employee are in the performance of
essential governmental functions but not in the performance of commercial activities (whether or not
an essential government function) jFN21

(33)(A) The term "church plan" means a plan established and maintained (to the extent required in
clause (ii) of subparagraph (B)) for its employees (or their beneficiaries) by a church or by a
convention or association of churches which is exempt from tax under section 501 of Title 26.

(B) The term "church plan" does not include a plan--

(i) which is established and maintained primarily for the benefit of employees (or their
beneflciaries) of such church or convention or association of churches who are employed in
connection with one or more unrelated trades or businesses (withln the meaning of section 513 of.
Title 26), or

(ii) if less than substantially all of the individuals Included in the plan are individuals described in
subparagraph (A) or in clause (ii) of subparagraph (C) (or their beneficiaries).

(C) For purposes of this paragraph--

(i) A plan established and maintained for its employees (or their beneficiaries) by a church or by a
convention or association of churches includes a plan maintained by an organization, whether a civll
law corporation or otherwlse, the principal purpose or function of which is the administration or
funding of a plan or program for the provision of retirement benefits or welfare benefits, or both, for
the employees of a church or a convention or association of churches, if such organization is
controlled by or associated with a church or a convention or association of churches.

(Ii) The term employee of a church or a convention or association of churches includes--

(I) a duly ordained, commissioned, or licensed minister of a church in the exercise of his ministry,
regardless of the source of his compensation;

(II) an employee of an organization, whether a civil law corporatlon or otherwise, which is
exempt from tax under section 501 of Title 26 and which is controlled by or associated with a
church or a convention or association of churches; and

( III) an individual described in clause (v).

(iii) A church or a convention or association of churches which is exempt from tax under section
501 of Title 26 shall be deemed the employer of any individual included as an employee under
clause (ii).

(iv) An organization, whether a civil law corporation or otherwise, is associated with a church or a
convention or association of churches if it shares common religious bonds and convictions with that
church or convention or association of churches.

(v) If an employee who is included in a church plan separates from the service of a church or a
convention or association of churches or an organization, whether a civil law corporation or
otherwise, which is exempt from tax under section 501 of Title 26 and which is controlled by or
associated with a church or a convention or association of churches, the church plan shall not fail to
meet the requirements of this paragraph merely because the plan--

58
http://web2.westlaw.com/result/documenttext. aspx?beginsdu=l &numsdus=7&sv=Split&s... 9/25/2009



29 USCA § 1002 Page 7 of 11

(I) retains the employee's accrued benefit or account for the payment of benefits to the employee
or his beneficiaries pursuant to the terms of the plan; or

(II) receives contributions on the employee's behalf after the employee's separation from such
service, but only for a period of 5 years after such separation, unless the employee is disabled
(within the meaning of the disability provisions of the church plan or, if there are no such
provisions in the church plan, within the meaning of section 72(m)(7) of Title 26) at the time of
such separation from service.

(D)(i) If a plan established and maintained for its employees (or their beneficiaries) by a church or
by a convention or association of churches which is exempt from tax under section 501 of Title 26
fails to meet one or more of the requirements of this paragraph and corrects its failure to meet such
requirements within the correction period, the plan shall be deemed to meet the requirements of this
paragraph for the year in which the correction was made and for all prior years. _

(ii) If a correction is not made within the correction period, the plan shall be deemed not to meet the
requirements of this paragraph beginning with the date on which the earliest failure to meet one or
more of such requirements occurred.

(iii) For purposes of this subparagraph, the term "correction period" means-- I

(I) the period ending 270 days after the date of mailing by the Secretary of the Treasury of a notice
of default with respect to the plan's failure to meet one or more of the requirements of this
paragraph; or

(II) any period set by a court of competent jurisdiction after a final determination that the plan
fails to meet such requirements, or, if the court does not specify such period, any reasonable period
determined by the Secretary of the Treasury on the basis of all the facts and circumstances, but in
any event not less than 270 days after the determination has become final; or

(III) any additional period which the Secretary of the Treasury determines is reasonable or
necessary for the correction of the default,

whichever has the latest ending date.

(34) The term "individual account plan" or "defined contribution plan" means a pension plan which
provides for an individual account for each participant and for benefits based solely upon the amount
contributed to the participant's account, and any Income, expenses, gains and losses, and any
forfeitures of accounts of other participants which may be allocated to such participant's account.

(35) The term "defined benefit plan" means a pension plan other than an individual account plan;
except that a pension plan which is not an indlvidual account plan and which provides a benefit
derived from employer contributions which is based partly on the balance of the separate account of a
participant--

(A) for the purposes of section 1052 of this title, shall be treated as an individual account plan, and

(B) for the purposes of paragraph (23) of this section and section 1054 of this title, shall be treated
as an indivldual account plan to the extent benefits are based upon the separate account of a
participant and as a defined benefit plan with respect to the remaining portion of benefits under the
plan.

(36) The term "excess benefit plan" means a plan maintained by an employer solely for the purpose
of providing benefits for certain employees in excess of the limitations on contributions and benefits
imposed by section 415 of Title 26 on plans to which that section applies without regard to whether
the plan is funded. To the extent that a separable part of a plan (as determined by the Secretary of
Labor) maintained by an employer is maintained for such purpose, that part shall be treated as a
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separate plan which is an excess benefit plan.

(37)(A) The term "multiemployer plan" means a plan--

(i) to which more than one employer is required to contribute,

(ii) which Is maintained pursuant to one or more collective bargaining agreements between one or
more employee organizations and more than one employer, and

(iii) which satisfies such other requirements as the Secretary may prescribe by regulation.

(B) For purposes of this paragraph, all trades or businesses (whether or not incorporated) which are
under common control within the meaning of section 1301(b)(1) of this title are considered a single
employer.

(C) Notwithstanding subparagraph (A), a plan is a multiemployer plan on and after Its termination
date if the plan was a multiemployer plan under this paragraph for the plan year preceding Its
termination date.

(D) For purposes of this subchapter, notwithstanding the preceding provisions of this paragraph, for
any plan year which began before September 26, 1980, the term "multiemployer plan" means a plan
described in this paragraph ( 37) as in effect immediately before such date.

(E) Within one year after September 26, 1980, a multlemployer plan may irrevocably elect, pursuant
to procedures established by the corporation and subject to the provisions of sections 1453(b) and ^
of this title, that the plan shall not be treated as a multiemployer plan for all purposes under this
chapter or the Internal Revenue Code of 1954 if for each of the last 3 plan years ending prior to the
effective date of the Multiemployer Pension Plan Amendments Act of 1980--

(i) the plan was not a multiemployer plan because the plan was not a plan described in
subparagraph (A)(iii) of this paragraph and section 414(f)(1)(C) of Title 26 (as such provisions were
Fn effect on the day before September 26, 1980); and

(ii) the plan had been identified as a plan that was not a multiemployer plan In substantially all its
filings wlth the corporation, the Secretary of Labor and the Secretary of the Treasury.

(F)(i) For purposes of this subchapter a qualified football coaches plan--

(I) shall be treated as a multiemployer plan to the extent not Inconslstent with the purposes of this
subparagraph; and

(XX) notwithstanding section 401(k)(4)(B) of Title 26, may include a quallfied cash and deferred
arrangement.

(ii) For purposes of this subparagraph, the term "qualified football coaches plan" means any defined
contribution plan which is establlshed and maintained by an organization--

(I) which is described in section 501(c) of Title 26;

(IX) the membership of which consists entirely of individuals who primarlly coach football as full-
time employees of 4-year colleges or universities described In section 170(b)(1)(A)(ii) of Title 26;
and

( III) which was in existence on September 18, 1986.

(G)(i) Within 1 year after August 17, 2006--

(I) an election under subparagraph (E) may be revoked, pursuant to procedures prescribed by the
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Pension Benefit Guaranty Corporation, if, for each of the 3 plan years prior to August 17, 2006, the
plan would have been a multiemployer plan but for the election under subparagraph (E), and

(II) a plan that meets the criteria in clauses (i) and (ii) of subparagraph (A) of this paragraph or
that Is described in clause (vi) may, pursuant to procedures prescribed by the Pension Beneflt
Guaranty Corporation, elect to be a multiemployer plan, if-=

(aa) for each of the 3 plan years immedlately preceding the first plan year for which the election
under this paragraph is effective with respect to the plan, the plan has met those criteria or is so
described,

(bb) substantially all of the plan's employer contributlons for each of those plan years were made
or required to be made by organizations that were exempt from tax under section 501 of Title 26,
and

(cc) the plan was established prior to September 2, 1974.

(ii) An election under this subparagraph shall be effective for all purposes under this chapter and
under the Internal Revenue Code of 1986, starting with any plan year beginning on or after January
1, 1999, and ending before January 1, 2008, as designated by the plan in the election made under
clause (i)(II).

(iii) Once made, an election under this subparagraph shall be irrevocable, except that a plan
described In clause (i)(II) shall cease to be a multiemployer plan as of the plan year beginning
immediately after the first plan year for which the majority of its employer contributions were made
or required to be made by organizations that were not exempt from tax under section 501 of Title 26.

(iv) The fact that a plan makes an election under clause (i)(II) does not imply that the plan was not a
multiempioyer plan prior to the date of the election or would not be a multiemployer plan without
regard to the election.

(v)(I) No later than 30 days before an election is made under this subparagraph, the plan
administrator shall provide notice of the pending election to each plan participant and beneficiary,
each labor organization representing such participants or beneficiaries, and each employer that has
an obligation to contribute to the plan, describing the principal differences between the guarantee
programs under subchapter III of this chapter and the benefit restrictions under this subchapter for
single employer and multiemployer plans, along with such other Informatlon as the plan administrator
chooses to include.

(II) Within 180 days after August 17, 2006, the Secretary shall prescribe a model notice under this
clause.

(III) A plan administrator's failure to provide the notice required under this subparagraph shall be
treated for purposes of section 1132(c)(2) of this title as a failure or refusal by the plan administrator
to file the annual report required to be filed with the Secretary under section 1021(b)(1) of this title.

(vi) A plan is described in this clause if it is a plan sponsored by an organization which is described in
section 501(c)(5) of Title 26 and exempt from tax under section 501(a) of such Code and which was
established in Chicago, Illinois, on August 12, 1881.

(vii) For purposes of this chapter and the Internal Revenue Code of 1986, a plan making an election
under this subparagraph shall be treated as maintained pursuant to a collective bargaining agreement
if a collective bargaining agreement, expressly or otherwise, provides for or permits employer
contributions to the plan by one or more employers that are signatory to such agreement, or
participation in the plan by one or more employees of an employer that is signatory to such
agreement, regardless of whether the plan was created, established, or maintained for such
employees by virtue of another document that is not a collective bargaining agreement.
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(38) The term "investment manager" means any flduciary (other than a trustee or named flduciary,
as defined in section 1102(a)(2) of this title)--

(A) who has the power to manage, acquire, or dispose of any asset of a plan;

(B) who (i) is registered as an investment adviser under the Investment Advisers Act of 1940 [15
U.S.C.A. § 80b-1 et seq.]; (II) Is not registered as an investment adviser under such Act by reason
of paragraph (1) of section 203A(a) of such Act [15 U.5 C A. 5 80b-3a(a)], Is registered as an
investment adviser under the laws of the State (referred to In such paragraph (1)) in which it
maintains its principal office and place of business, and, at the time the fiduciary last filed the
registration form most recently filed by the fiduciary with such State in order to maintain the
flduclary's registration under the laws ofsuch State, also filed a copy of such form with the
Secretary; (iii) is a bank, as deflned in that Act; or (iv) is an insurance company qualified to
perform services described in subparagraph (A) under the laws of more than one State; and

(C) has acknowledged in writing that he is a fiduciary with respect to the plan.

(39) The terms "plan year" and "fiscal year of the plan" mean, with respect to a plan, the calendar,
policy, or fiscal year on which the records of the plan are kept.

(40)(A) The term "multiple employer welfare arrangement" means an employee welfare benefit plan,
or any other arrangement (other than an employee welfare benefit plan), which is established or
maintained for the purpose of offering or providing any benefit described in paragraph (1) to the
employees of two or more employers (including one or more self-employed Individuals), or to their
beneficiaries, except that such term does not include any such plan or other arrangement which is
established or maintained--

(i) under or pursuant to one or more agreements which the Secretary finds to be collective
bargaining agreements,

(ii) by a rural electric cooperative, or

(iii) by a rural telephone cooperative association.

(B) For purposes of this paragraph--

(i) two or more trades or businesses, whether or not Incorporated, shall be deemed a single
employer If such trades or businesses are within the same control group,

(ii) the term "control group" means a group of trades or businesses under common control,

(iii) the determination of whether a trade or business is under "common control" with another trade
or business shall be determined under regulations of the Secretary applying principles similar to the
principles applied in determining whether employees of two or more trades or businesses are
treated as employed by a single employer under section 1301(bl of this title, except that, for
purposes of this paragraph, common control shall not be based on an interest of less than 25
percent,

(iv) the term "rural electric cooperative" means--

(I) any organization which is exempt from tax under section 501(a) of Title 26 and which Is
engaged primarily in providing electric service on a mutual or cooperative basis, and

(II) any organizatlon described in paragraph (4) or (6) of section 501(c) of Title 26 which is
exempt from tax under section 501(a) of Title 26 and at least 80 percent of the members of which
are organizations described in subclause (I), and

(v) the term "rural telephone cooperative association" means an organization described In
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paragraph (4) or (6) of section 501(c) of Title 26 which is exempt from tax under section 501(a) of
Title 26 and at least 80 percent of the members of which are organizations engaged primarily in
providing telephone service to rural areas of the United States on a mutual, cooperative, or other
basis.

(41) [FN3]. Single-employer plan

The term "single-employer plan" means an employee benefit plan other than a multiemployer plan.

(41) . FN3 The term "single employer plan" means a plan which is not a multiemployer plan.

(42) the term "plan assets" means plan assets as deflned by such regulations as the Secretary may
prescribe, except that under such regulations the assets of any entity shall not be treated as plan
assets if, immediately after the most recent acquisition of any equity interest in the entity, less than
25 percent of the total value of each class of equity Interest in the entity is held by benefit plan
investors. For purposes of determinations pursuant to this paragraph, the value of any equity interest
held by a person (other than such a benefit plan investor) who has discretionary authority or control
with respect to the assets of the entity or any person who provides Investment advice for a fee (direct
or indirect) with respect to such assets, or any affiliate of such a person, shall be disregarded for
purposes of calculating the 25 percent threshold. An entity shall be considered to hold plan assets
only to the extent of the percentage of the equity interest held by benefit plan investors. For purposes
of this paragraph, the term "benefit plan investor" means an employee benefit plan subject to part 4,
any plan to which section 4975 of Title 26 applies, and any entity whose underlying assets include
plan assets by reason of a plan's investment in such entity,

CREDIT(S)

(Pub.L. 93-406 Title I& 3, Sept. 2, 1974, 88 Stat. 833; Pub._L. 96-364 Title III, §6 302, 305, Title
IV, §§ 407(a), 409, Sept. 26, 1980, 94 Stat. 1291, 1294, 1303, 1307; Pub.L. 97-473, Title IIi, 6 302
W, Jan. 14, 1983, 96 Stat. 2612; Pub . L. 99-272, Title XI, S 11016(c)(1), Apr. 7, 1986, 100 Stat.
273; Pub.L . 99-509 , Title IX, § 9203(b)(1), Oct. 21, 1986, 100 Stat. 1979; Pub.L . 99-514 , Title XVIII ,
§ 1879(u)(3), Oct. 22, 1986, 100 Stat. 2913; Pub.L. 100-202, § 136(a), Dec. 22, 1987, 101 Stat.
1329-441; Pub L 101-239 Title VII, 65 7871(b)(2), 7881(m)(2)(D), 7891(a)(1), 7893(a), 7894(a)
(1)(A), (2)(A), (3), (4), Dec. 19, 1989, 103 Stat. 2435, 2444, 2445, 2447, 2448; Pub.L. 101-508,
Title XII, 6 12002(b)(2)(C), Nov. 5, 1990, 104 Stat. 1388-566; Pub.L 102-89, § 2, Aug. 14, 1991,
105 Stat. 446; Pub.L. 104-290, Tltle III, 5 308(b)(1), Oct. 11, 1996, 110 Stat. 3440; Pub.L. 105-72,
§ 1(a), Nov. 10, 1997, 111 Stat. 1457; Pub.L. 109-280 , Title VI § 611(f), Title IX,§§ 905(a), 906(a)
(2)(A), Title XI, §§ 1104(c), 1106(a), Aug. 17, 2006, 120 Stat. 972, 1050, 1051, 1060; Pub.L. 110-
28 , Title VI , § 6611(a)(1). (b)(1), May 25, 2007, 121 Stat. 179, 180; Pub . L. 110-458 Title I,§ 111
Sc), Dec. 23, 2008, 122 Stat. 5113.)

F[ N11 So in original. The period probably should be a comma.

FN2 So in original. Probably should end with a period.

FN3 So in original. Two pars. (41) have been enacted.
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29 U.S.C.A. § 1003

United States Code Annotated Currentness
Title 29. Labor

Chapter 18. Employee Retlrement Income Security Program (Refs & Annos)
"® Subchapter I. Protection of Employee Benefit Rights (Refs & Annos)

'°WSubtitle A. General Provisions
00y 1003. Coverage

(a) Except as provided in subsection (b) or (c) of this section and in sections 1051, 10 8 1, and 1101
of this title, this subchapter shall apply to any employee benefit plan if it is established or maintained-

(1) by any employer engaged in commerce or in any industry or activity affecting commerce; or

(2) by any employee organization or organizations representing employees engaged in commerce
or in any industry or activity affecting commerce; or

(3) by both.

(b) The provisions of this subchapter shall not apply to any employee benefit plan if--

(1) such plan Is a governmental plan (as defined In section 1002(32) of this title);

(2) such plan is a church plan (as defined in section 1002(33) of this title) with respect to which no
election has been made under section 410(d) of Title 26;

(3) such plan is maintained solely for the purpose of complying with applicable workmen's
compensation laws or unemployment compensation or disability insurance laws;

(4) such plan Is maintained outside of the Unlted States primarily for the benefit of persons
substantially all of whom are nonresident aliens; or

(5) such plan is an excess benefit plan (as defined in section 1002 36) of this title) and is
unfunded.

The provisions of part 7 of subtitle B shall not apply to a health insurance issuer (as defined in section
1191b(b)(2) of this title) solely by reason of health insurance coverage (as defined in section 1191b
(b)(1) of this title) provided by such issuer in connectlon with a group health plan (as defined in
section 1191b(a)(1) of this title) if the provisions of this subchapter do not apply to such group health
plan.

(c) If a pension plan allows an employee to elect to make voluntary employee contributions to
accounts and annuities as provided in section 408(rq) of Title 26 [26 U . S.C.A. § 408(al], such
accounts and annuities (and contributions thereto) shall not be treated as part of such plan (or as a
separate pension plan) for purposes of any provision of this subchapter other than section 1103(c),
1104, or 1105. of this title (relating to exclusive beneflt, and fiduciary and co-flduciary responsibifities)
and part 5 of subtitle B of this subchapter (relating to administration and enforcement). Such
provisions shall apply to such accounts and annuities in a manner similar to their application to a
simplified employee pension under section 408(k) of Title 26.

CREDIT(S)

(Pub.L. 93-406,. Title I, fi 4, Sept. 2, 1974, 88 Stat. 839; Pub.L. 101-239, Title VII, & 7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445; Pub.L. 104-191, Title I, § 101(d), Aug. 21, 1996, 110 Stat. 1952;
Pub.L. 104-204 Title VI, § 603(b)(3)(A), Sept. 26, 1996, 110 Stat. 2938; Pub.L. 107-16 Title VI, &
602(b), June 7, 2001, 115 Stat. 96; Pub.L. 107-147 Tltle IV, 5 411(i)(2), Mar. 9, 2002, 116 Stat.
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47.)
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R.C. § 2505.02

Baldwin's Ohio Revised Code Annotated Currentness
Title XXV. Courts--Appellate

"M Chapter 2505. Procedure on Appeal (Refs & Annos)
9 Final Order

*2505.02 Final order

(A) As used in this section:

(1) "Substantial right" means a right that the United States Constitution, the Ohio Constitution, a
statute, the common law, or a rule of procedure entitles a person to enforce or protect.

(2) "Special proceeding" means an action or proceeding that is specially created by statute and that
prior to 1853 was not denoted as an action at law or a suit in equity.

(3) "Provisional remedy" means a proceeding anclllary to an action, including, but not limited to, a
proceeding for a preliminary Injunction, attachment, discovery of privileged matter, suppression of
evidence, a prima-facie showing pursuant to section 2307.85 or 2307.86 of the Revised Code, a
prima-facie showing pursuant to section 2307.92 of the Revised Code, or a finding made pursuant to
division (A)(3) of section 2307.93 of the Revised Code.

(B) An order is a final order that may be reviewed, affirmed, modified, or reversed, with or without
retrial, when It Is one of the following:

(1) An order that affects a substantial right in an action that in effect determines the action and
prevents a judgment;

(2) An order that affects a substantial right made in a special proceeding or upon a summary
application in an action after judgment;

(3) An order that vacates or sets aside a judgment or grants a new trial;

(4) An order that grants or denies a provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the provisional remedy and prevents a
judgment in the action in favor of the appealing party with respect to the provisional remedy.

(b) The appealing party would not be afforded a meaningful or effective remedy by an appeal
following Flnal judgment as to all proceedings, issues, claims, and parties in the action.

(5) An order that determines that an action may or may not be maintained as a class action;

(6) An order determining the constitutionality of any changes to the Revised Code made by Am. Sub.
S.B. 281 of the 124th general assembly, including the amendment of sections 1751.67, 2117.06,
2305.11, 2305.15, 2305.234, 2317.02, 2317.54, 2323.56, 2711.21, 2711.22, 2711.23, 2711.24,
2743.02, 2743.43, 2919.16, 3923.63, 3923.64, 4705.15, and 5111.018, and the enactment of
sections 2305.113, 2323.41, 2323.43, and 2323.55 of the Revised Code or any changes made by
Sub. S.B. 80 of the 125th general assembly, including the amendment of sections 2125 . 02, 2305.10,
2305.131, 2315.18, 2315.19, and 2315.21 of the Revised Code;

(7) An order in an appropriation proceeding that may be appealed pursuant to division (B)(3) of
section 163.09 of the Revised Code.

(C) When a court issues an order that vacates or sets aside a judgment or grants a new trial, the
court, upon the request of either party, shall state In the order the grounds upon which the new trial
is granted or the judgment vacated or set aside.
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(D) This section applies to and governs any action, including an appeal, that is pending in any court
on July 22, 1998, and all claims filed or actions commenced on or after July 22, 1998,
notwithstanding any provision of any prlor statute or rule of law of this state.

CREDIT(S)

(2007 S 7, eff. 10-10-07: 2004 H 516 eff. 12-30-04; 2004 S 80 eff. 4-7-05: 2004 S 187, eff. 9-13-
04; 2004 H 292 , eff. 9-2-04• 2004 H 342, eff. 9-1-04; 1998 H 394 eff. 7-22-98: 1986 H 412, eff. 3-
17-87; 1953 H 1; GC 12223-2)
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R.C. § 2505.03

Baldwin's Ohio Revised Code Annotated Currentness
Title XXV. Courts--Appellate

"® Chapter 2505. Procedure on Appeal (Refs & Annos)
"® Final Order

42505.03 Final order may be appealed; determination of which procedural rules will
govern appeal

(A) Every final order, judgment, or decree of a court and, when provided by law, the final order of
any administratlve officer, agency, board, department, tribunal, commission, or other instrumentality
may be reviewed on appeal by a court of common pleas, a court of appeals, or the supreme court,
whichever has jurisdiction.

(B) Unless, in the case of an adminlstrative-related appeal, Chapter 119. or other sections of the
Revised Code apply, such an appeal is governed by this chapter and, to the extent this chapter does
not contain a relevant provision, the Rules of Appellate Procedure. When an administrative-related
appeal is so governed, If it is necessary in applying the Rules of Appellate Procedure to such an
appeal, the administrative officer, agency, board, department, tribunal, commission, or other
instrumentality shall be treated as if it were a trial court whose final order, judgment, or decree is the
subject of an appeal to a court of appeals or as if it were a clerk of such a trial court.

(C) An appeal of a final order, judgment, or decree of a court shall be governed by the Rules of
Appellate Procedure or by the Rules of Practice of the Supreme Court, whichever are applicable, and,
to the extent not in conflict with those rules, this chapter.

CREDIT(S)

(1986 H 412, eff. 3-17-87; 1986 H 158; 129 v 582; 1953 H 1; GC 12223-3)
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R.C. § 2505.04

Baldwin's Ohio Revised Code Annotated Currentness
Title XXV. Courts--Appeliate

"W Chapter 2505. Procedure on Appeal (Refs & Annos)
"W Perfection of Appeal

*2505.04 Perfection of appeal; notice of appeal

An appeal is perfected when a written notice of appeal is filed, in the case of an appeal of a final
order, judgment, or decree of a court, In accordance with the Rules of Appeliate Procedure or the
Rules of Practice of the Supreme Court, or, in the case of an administratlve-related appeal, with the
administrative officer, agency, board, department, tribunal, commission, or other instrumentality
involved. If a leave to appeal from a court first must be obtained, a notice of appeal also shall be filed
in the appellate court. After being perfected, an appeal shall not be dismissed without notice to the
appellant, and no step required to be taken subsequent to the perfection of the appeal is
jurlsdictional.

CREDIT(S)

(1986 H 412, eff. 3-17-87; 1953 H 1; GC 12223-4)
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R.C. § 3105.011

Baldwin's Ohio Revised Code Annotated Currentness
Title XXXI. Domestic Relations--Children

"! Chaoter 3105. Divorce, Legal Separation, Annulment, Dissolution of Marriage (Refs & Annos)
"® Divorce; General Provisions

1 ►3105.011 Equitable powers in domestic relations matters

The court of common pleas Including divisions of courts of domestic relations, has full equitable
powers and jurisdiction appropriate to the determination of all domestic relations matters. This
section is not a determination by the general assembly that such equitable powers and jurisdiction do
not exist with respect to any such matter.

CREDIT(S)

(1975 H 370, eff. 8-1-75)
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R.C. § 3105.171

Baldwin's Ohio Revised Code Annotated Currentness
Title XXXI. Domestic Relations--Children

"d Chapter 3105. Divorce, Legal Separation, Annulment, Dissolution of Marriage (Refs & Annos)
"0 Legal Separation; Division of Property; Spousal Support

*3105.171 Division of marital property; separate property

(A) As used in this section:

(1) "Distributive award" means any payment or payments, in real or personal property, that are
payable in a lump sum or over time, In fixed amounts, that are made from separate property or
income, and that are not made from marital property and do not constitute payments of spousal
support, as defined In section 3105 . 18 of the Revised Code.

(2) "During the marriage" means whichever of the following is applicable:

(a) Except as provided in divislon (A)(2)(b) of this section, the period of time from .the date of the
marriage through the date of the final hearing in an action for divorce or in an action for legal
separation;

(b) If the court determines that the use of either or both of the dates specified in division (A)(2)(a) of
this section would be inequitable, the court may select dates that it considers equitable in determining
marital property. If the court selects dates that it considers equitable In determining marital property,
"during the marriage" means the period of time between those dates selected and specified by the
court.

(3)(a) "Marital property" means, subject to division (A)(3)(b) of this section, all of the following:

(i) All real and personal property that currently is owned by either or both of the spouses, including,
but not limited to, the retirement benefits of the spouses, and that was acquired by either or both of
the spouses during the marriage;

(II) All interest that either or both of the spouses currently has in any real or personal property,
including, but not limited to, the retirement benefits of the spouses, and that was acquired by either
or both of the spouses during the marriage;

(lil) Except as otherwise provided in this section, all Income and appreciation on separate property,
due to the labor, monetary, or in-kind contribution of either or both of the spouses that occurred
during the marriage;

(iv) A participant account, as defined In section 148.01 of the Revised Code, of either of the spouses,
to the extent of the following: the moneys that have been deferred by a continuing member or
participating employee, as defined in that section, and that have been transmitted to the Ohio public
employees deferred compensation board during the marriage and any income that is derived from the
investment of those moneys during the marrlage; the moneys that have been deferred by an officer
or employee of a municipal corporation and that have been transmitted to the governing board,
administrator, depository, or trustee of the deferred compensatlon program of the municipal
corporation during the marriage and any income that is derived from the investment of those moneys
during the marriage; or the moneys that have been deferred by an officer or employee of a
government unit, as defined in section 148.06 of the Revised Code, and that have been transmitted
to the governing board, as defined in that section, during the marriage and any income that is derived
from the investment of those moneys during the marriage.

(b) "Marital property" does not include any separate property.

(4) "Passive income" means income acquired other than as a result of the labor, monetary, or in-kind
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contribution of either spouse.

(5) "Personal property" Includes both tangible and intangible personal property.

(6)(a) "Separate property" means all real and personal property and any Interest in real or personal
property that is found by the court to be any of the following:

(i) An inheritance by one spouse by bequest, devise, or descent during the course of the marriage;

(ii) Any real or personal property or interest in real or personal property that was acquired by one
spouse prior to the date of the marriage;

(iii) Passive income and appreciation acquired from separate property by one spouse during the
marriage;

(iv) Any real or personal property or interest in real or personal property acquired by one spouse after
a decree of legal separation issued under section 3105.17 of the Revised Code;

(v) Any real or personal property or interest in real or personal property that is excluded by a valid
antenuptial agreement;

(vi) Compensation to a spouse for the spouse's personal injury, except for loss of marital earnings
and compensation for expenses paid from marital assets;

(vii) Any gift of any real or personal property or of an interest in real or personal property that is
made after the date of the marriage and that is proven by clear and convincing evidence to have been
given to only one spouse.

(b) The commingling of separate property with other property of any type does not destroy the
identity of the separate property as separate property, except when the separate property is not
traceable.

(B) In divorce proceedings, the court shall, and in legal separation proceedings upon the request of
either spouse, the court may, determine what constitutes marital property and what constitutes
separate property. In either case, upon making such a determination, the court shall divide the
marital and separate property equltably between the spouses, in accordance with this section. For
purposes of this section, the court has jurisdlctlon over all property, excluding the social security
benefits of a spouse other than as set forth in division (F)(9) of this section, In which one or both
spouses have an interest.

(C)(1) Except as provided in this division or division (E) of this section, the divislon of marital
property shall be equal. If an equal division of marital property would be inequitable, the court shall
not divide the marital property equally but instead shall divide it between the spouses in the manner
the court determines equitable. In making a division of marital property, the court shall consider all
relevant factors, including those set forth in division (F) of this section,

(2) Each spouse shall be considered to have contributed equally to the production and acquisition of
marital property.

(3) The court shall provide for an equitable division of marital property under this section prior to
making any award of spousal support to either spouse under section 3105.18 of the Revised Code and
without regard to any spousal support so awarded.

(4) If the marital property includes a participant account, as defined in section 148.01 of the Revised
Code, the court shall not order the division or disbursement of the moneys and income described in
division (A)(3)(a)(iv) of this section to occur in a manner that is inconsistent with the law, rules, or
plan governing the deferred compensation program Involved or prior to the time that the spouse in
whose name the participant account is maintained commences receipt of the moneys and income
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credited to the account in accordance with that law, rules, and plan.

(D) Except as otherwise provided in division (E) of this section or by another provision of this section,
the court shall disburse a spouse's separate property to that spouse. If a court does not disburse a
spouse's separate property to that spouse, the court shall make written findings of fact that explain
the factors [hat it considered in making its determination that the spouse's separate property should
not be disbursed to that spouse.

(E)(1) The court may make a distributive award to facilitate, effectuate, or supplement a division of
marital property. The court may require any distributive award to be secured by a lien on the payor's
specific marital property or separate property.

(2) The court may make a distributive award in lieu of a division of marital property in order to
achieve equity between the spouses, If the court determines that a division of the marital property in
kind or in money would be impractical or burdensome.

(3) If a spouse has engaged in financial misconduct, including, but not limited to, the dissipation,
destruction, concealment, or fraudulent disposition of assets, the court may compensate the offended
spouse with a distributive award or with a greater award of marital property.

(F) In making a division of marital property and in determining whether to make and the amount of
any distributive award under this section, the court shall consider all of the following factors:

(1) The duration of the marriage;

(2) The assets and Ilabillties of the spouses;

(3) The desirability of awarding the family home, or the right to reside in the family home for
reasonable periods of time, to the spouse with custody of the children of the marriage;

(4) The Ilquldity of the property to be distributed;

(5) The economic desirability of retaining intact an asset or an interest in an asset;

(6) The tax consequences of the property division upon the respective awards to be made to each
spouse;

(7) The costs of sale, If It Is necessary that an asset be sold to effectuate an equitable distribution of
property;

(8) Any division or disbursement of property made in a separation agreement that was voluntarily
entered into by the spouses;

(9) Any retirement benefits of the spouses, excluding the social security benefits of a spouse except
as may be relevant for purposes of dividing a public pension;

(10) Any other factor that the court expressly finds to be relevant and equitable.

(G) In any order for the division or disbursement of property or a distributive award made pursuant to
this section, the court shall make written findings of fact that support the determination that the
marital property has been equitably divided and shall specify the dates it used in determining the
meaning of "during the marriage."

(H) Except as otherwise provided in this section, the holding of title to property by one spouse
individually or by both spouses in a form of co-ownership does not determine whether the property is
marital property or separate property.

(I) A division or disbursement of property or a distributive award made under this section is not
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subject to future modification by the court.

(3) The court may issue any orders under this section that it determines equitable, including, but not
limited to, either of the following types of orders:

(1) An order granting a spouse the rlght to use the marital dwelling or any other marital property or
separate property for any reasonable period of time;

(2) An order requiring the sale or encumbrancing of any real or personal property, with the proceeds
from the sale and the funds from any loan secured by the encumbrance to be applied as determined
by the court.

CREDIT(S)

(2008 H 395, eff. 4-7-09;2000 H 628, eff. 9-21-00; 1992 S 300 eff. 11-5-92: 1990 H 514)
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