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STATEMENT OF THE CASE AND FACTS

Appellant relies on the Statement of the Case and Facts as presented in his Merit Briet'.

ARGUMENT

PROPOSITION OF LAW

The retroactive application of Senate Bill 10 to juveniles whose offense was
committed prior to the enactment of Senate Bill 10 violates the juvenile's
right to Due Process as guaranteed by the Fourteenth Amendment to the
United States Constitution and Article I, Section 16 of the Ohio Constitution.

A. Retroactive Application of Senate Bill 10

In its Answer, the State asserts that Adrian's "purported `retroactive' application is not

addressed whatsoever" in his merit brief. (Answer, at p. 2). However, this claim is without

substance. In his brief, Adrian submitted the following facts to this Court:

On December 22, 2005, a complaint was filed in the Licking County Juvenile
Court, alleging that then fifteen-year-old Adrian R. was delinquent of two counts
of rape, violations of R.C. 2907.02(A)(1)(b), each a felony of the first degree if
committed by an adult. On February 8, 2006, Adrian entered an admission to
each charge. For disposition, the court ordered that Adrian be committed to the
Ohio Department of Youth Services ("DYS") for a minimum of one year on each
count, maximum to the age of twenty-one, with each commitment set to run
concurrently with one another. Wliile Adrian was serving his commitment in
DYS, the Ohio General Assembly passed Senate Bill 10 ("S:B. 10"), which
drastically changed the law governing Ohio's adult and juvenile sex offender
registration and notification statutes. On January 14, 2008, Adrian was released
from DYS and afforded a sex-offender-classification hearing pursuant to R.C.
2152.83(B)(1). The court classified Adizan a Tier III juvenile offender
regishant based solely on his offense-with a duty to comply with registration
requirements every 90 days until his death. (Jan. 14, 2008; T.pp. 3-22; S-21).

(Merit Brief, at p. 1). "I'hus, the fact that S.B. 10 was applied to Adrian, even though his offense

predated the law's enactment, is plainly stated in his merit brief.

Further, Adrian supplied this Court with a detailed history of juvenile sex offender

registration and notiiication ("JSORN") in Ohio and the evolation of Ohio's sex offender
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registration and notification laws ("SORN") for juveniles and adults alike. (Merit Briet; at pp. 2-

7, 12-13). He also explained how he has been disadvantaged by the application of a law that was

enacted after his offense was committed:

At the time of his offense, the only way Adrian could have been classified as a
sexual predator was if the juvenile court made certain factual findings, on the
record, detemiining that he was likely to reoffend in the future. Fonner R.C.
2950.09(B)(2). And lie could not have been classified as a habitual offender
because he had not previously committed a sexually oriented offense. Former
R.C. 2950.01(B). In fact, given his success in sex offender treatment at the Ohio
Department of Youth Services, the record in this case would have supported a
finding that if Adrian were to be classified at all, he would have been classified as
a sexually orientedoffender, witli a duty to comply with registration requirements
annually for ten years. However, because the Licking County Juvenile Court
believed it had no discretion in determining Adrian's tier level, he is now
registering as a Tier III juvenile offender registrant, every 90 days in the counties
where he lives, works, and goes to sclrool. And because reclassification or
declassification is not guaranteed, Adrian may be registering as a T'ier III juvenile
offender registrant for the rest of his hfe-not because he was found to be a
dangerous member of society, who was likely to commit future sexually oriented
offenses-but because the juvenile com-t classified him as though he were an
adult offender.

(Merit Brief, at pp. 20-21).

Contrary to the State's claims, Adrian's merit brief presents this Court with a specific

argument regarding the way in which he was disadvantaged by being classified under a

registration scheme that was not in effect at the time of his offense. Thus, the State's contention

that Adrian's argument includes no discussion of the retroactive application of S.B. 10 is

unfounded.

B. Tier Discretion

The State submits that whether juvenile courts retain discretion to deterniine tier level is a

"predicate question" wlrich must be addressed before the issue of S.B. 10's constitutionality can

be resolved. (Answer, at p. 2). And, the State avers that Adrian has infonned this Court that it

must answer that question before consideiing the issue raised in his proposition of law. (Answer,

2



at p. 2). However, this is not an accurate assessment of what Adrian has urged this Couit to do.

While Adrian agrees that the issue of tier discretion is important and could potentially resolve the

question presented in this case, the State is wrong in its assertion that this Court cannot answer

the question presented without having the issue of tier discretion argued in a separate

proposition.

To clarii:y the issue in this appeal, Adrian has argued that his retroactive, offense-based

classification under S.B. 10 is unconstitutional. (Merit Brief, at pp. 8-22). He was classi6ed

based solely on his offense, without the protections that JSORN statutes provided at the tinie of

his offense. (Merit Brief, at pp. 20-21). He avers that this Court must decide whether the

assignnlent of offense-based tier levels violates a juvenile's right to due process in cases where a

youth's offense was committed prior to S.B. 10's enactment and the youth did not have the same

constitutional protections that a simIlarly situated adult defendant had prior to being convicted of

a sexually oriented offense. (Merit Brief, at pp. 8-22). This Court can answer the question

concerning Adrian's offense-based classification without making any determination as to

whether juvenile courts have discretion in determiiung tier levels under S.B. 10.

However, given the confusion among Ohio courts and the divergent line of case law

emerging on the issue of tier discretion, and specifically how tier discretion relates to the law's

constitufionality, Appellant has urged that "perhaps before the constitutional question can be

answered, this Court must give guidance as to whether juveniles are to be classified in the same

way as adults." (Merit Brief, at p. 7). (Emphasis added.) Appellant acknowledges that the

reasoning employed by the Ninth District in In re G.E.S., 9°i Dist. No. 24079, 2008-Ohio-4076,

presents this Coru-t with a potential remedy to the pi-oblem of S.B. 10's unconstitutionality as it

relates to juvenile classifications. (Merit Brief, at p. 7). This is of particular iniportance given
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the fact that many appellate districts have determined that one of the reasons S.B. 10 is

constitutional is beca.use juvenile courts retain discretion in determining juvenile classifications

on a case-by-ease basis. G.E.S, at ¶37; In re A.R.., 12a' Dist. No. CA2008-03-035, 2008-Ohio-

6566, ¶36; In re P.M, 8"' Dist. No. 91922, 2009-Ohio-1624, 115; In re C.A.; 2a Dist, No. 23022,

2009-Ohio-3303, ¶37-38; In r•e Antwon C., 15` Dist. No. C-080847, 2009-Ohio-2567, ¶12; and In

re J.M., 0' Dist. No. OSCA782, 2009-Ohio-4574, ¶71.

'fhe issue of tier discretion was not presented as an independcnt argument in G.E.S. Id. at

¶3, 48, 49, 55. In fact, it was not raised as an issue at all. Id. Instead, when faced with the

question of whether S.B. 10 as applied to juveniles was pcmitive, the Ninth District opted to

scrutinize the language of tbe statute and find the law reniedial in part because it vests juvenile

courts with discretion in determinhig classification levels for juvenile offender registrants. Id. In

so holding, the Ninth District avoided answering the question of whether an offense-based

classification scheme for juveniles was pimitive, and thus unconstitutional, even though that

issue was raised in that case. Id.

But this Court has no obligation to answer the issue of tier discretion before it examines

the constitutionality of S.B. 10 as applied to children. This Court can review the constitutionality

of S.B. 10 based solely on whcther the offense-based application of S.B. 10 to Adrian was

unconstitutional. In fact, this is precisely what Adrian has asked this Cour-t to do. (Merit Biief;

at pp. 13-22). However, should this Court choose to actdress the issue of tier discretion it would

be well within the purview of the question presented, just as six appellate districts have

determined that the law is constitutional in part because it provides juvenile courts with

discretion to detennine classification levels. (Merit Brief, at p. 8).
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The State claims that there are four appellate courts that hold the view tlrat j uvenile coui-ts

are without discretion to determine tier lcvels under S.B. 10. (Answer, at p. 3). Specifically, the

State cites that the Second, Third, Fourth, and FiCtli Districts have found as such. (Answer, at p.

3). The State is mistaken. Contrary to the State's claiuns, only two appellate couits have made

and affirmed such a holding. In re Smilh, 3r`' Dist. No. 1-07-58, 2008-Ohio-3234 and In re

Adrian R. 5"' Dist. No. 08-CA-17, 2008-Ohio-6581. See, also, In re Gant, 3'd Dist. No. 1-08-11,

2008-Ohio-5198 and In re P.M, 5Y" Dist. No. 2008CA00152, 2009-Ohio-1761.

In its brief, the State cites to In re S.R.B., 2"d Dist. No. 08-CA-8, 2008-Ohio-6340 and In

re 1:M., 4°i Dist. No. 08CA863, 2009-Ohio-4224, in support ol' its assertion that the Second and

Fourth District Courts of Appeals have found that juverule courts lack disoretion in detennining

tier level. (Answer, at p. 3). However, the Second District overruled its holding in S.R.B., (In re

C.A., 2°d Dist. No. 23022, 2009-Ohio-3303, 1(70-74) and the Fourth District has plainly held that

juvenile courts retain discretion nr determining tier level under S.B. 10's juvenile provisions. In

re .I.M., 4th Dist. No. 08CA782, 2009-Ohio-4574, ¶68-74. Thus, the State misconstrues the

holdings it cites from the Fourth and Second District Courts of Appeals. (Answer, at p. 3).

In S.R.B., the Second District Court of Appeals considered a juvenile court's failure to

make appropriate findings under R.C. 2950.11(F)(2), when it classified a sixteen-year-old youth

as a Tier lII juvenile offender registrant and ordered that the youth be subject to community

notification. S.R.B_, at 111-4. Though the specific issue before the court concerned whether the

juvenile court abused its discretion in imposing community notification, the Second District

noted that juvenile courts did not have discretion to determine a youth's classification level:

In this case, the offense that S.R.B. adtnitted to required, by definition, that the
court classify him as a Juvenile Offender Registrant/Tier III sex oifender. See
R.C. 2152.83(A)(1), R.C. 2950.01(A)(1), (G)(1)(a), (M). This classification is
non-discretionary, and is based upon the conviction for Rape, R.C-
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2907.029(A)(1)(b) after January 1, 2002, while the offender was sixteen years

old.

Id, at ¶7. The court ultimately found that, given the mandatory nature of the youth's

classification level the juvenile court did not abuse its discretion when it ordered community

notification. Id. at ¶16. S.R.B. was issued on December 5, 2008.

On July 2, 2009, the Second District overruled S. R. B. C.A., at ¶70-74. In In re C.A., the

appellant assigned error to the juvenile court's finding that he was a mandatory Tier III juvenile

offender registrant. Id. at 1J34. IIe specifically argued that the court had discretion in

determining whether a Tier T, 11, or III classification level was required. Id.

Contrary to what it noted S.R.B., the Second District held that registration under S.B. 10

is a two-step process: first, the court detennines if a discretionary registrant should have to

register as a juvenile offender registrant; and second, the court determines what tier classification

is appropriate for the youth. Id. at ¶38. Utilizing the same statutory construction analysis

employed by the Ninth District Court of Appeals in G.E.S., the Second District deterniined that

S.B. 10 vests juvenile courts with discretion to determine tier levels:

Unlike the classifications for aduJ,ts, the tiers for juvenile sex offenders are not
mandated by the offense of which the ofiender had been convicted. Rather, R.C.
2950.01 defines ajuvenile sex offender for each tier as "[a] sex offender who is
acljudicated a delinquent chilct for committing or has been adjudicated a
delinquent child for conimitting any sexually oricnted offense and who a juvenile
court, pursuant to [R.C.] 2152.82 * * *, classifies a tier [I, II, or TII] sex
offender/child-victim offender relative to the offense." (Smphasis added.) R.C.
2950.01(E)(3), (F)(3), (G)(3).

Id. at ¶60.

The Second District then clarified and overruled its previous holding in S.R.B. Id at ¶70-

74. Specifically, the court found that S. R. B. is not binding precedent; and the court overruled its

previous statement regarding tier discretion:
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1'he assigmnents o(' error in S.R.B. coneerned whether the juvenile court
appropriately required commLmity notification as part of his Tier III classification,
not whether the juvenile court employed the wrong analysis in determining
whether he slsould be classified as a Tier III sex offender. In addition, unlike
C.A., S.R.B. was 16 years old and was classified under R.C. 2152.83(A)(1).

IIowever, to the extent that we held I:hat S.R.B.'s Tier III classiticalion was
mandatory, we believe that statement was not correct; we did not consider the
differences in the tier detinitiotis for adults and juveniles, and we supported our
comment that S.R.B.'s classification as a Tier III sex ofCender was "non-
discretionary" based upon his "conviclion" for rape by cithig R.C. 2950.01(G)(1),
which sets forth the offenses that require Tier IIl classification for adults. In
short, any expression in S.R.B. that a juvenile's classification was mandated
solely by the offense of which the child was adjudicated was not supported with
the relevant statutory provisions, and, to the extent that it is not cGeta, that
conclusion is hereby overruled.

Id. at ¶73-74. Thus, the State's position that the Second District currently holds two conllicting

opinions as valid precedent is disingenuous.

Similarly, the State's interpretation of the Fourth District's stance on tier discretion is

also flawed. In its brief, the State cites TM for the proposition that juvenile tier levels under

S.B. 10 are offense-based. (Answer, at p. 3). But, the Fourth District has in fact found just the

opposite. J.M, at ¶71. In T:M., the Fourth District held that ajuvenile court erred when it found

that the appellant's cl.assiiication as a Tier III juvenile offender registrant was mandatory. T.M,

at ¶1. However the court's use of the ternl "n-iandatory" did not concern the youth's tier level.

Rather, it referred to his status as a juvenile offender registrant and whether the juvenile court

was required to make him a registrant or find that he did not have to register at all under R.C.

2152.83(B). Id. at 1114-15. The Fourth District did not actually address the issue of tier

discretion until it announced its decision in J:M. on August 14, 2009. at ¶71-72.

In JM., the Fourth District considered whether juvenile courts have discretion in

determining tier level through an ineffective-assistance-of-counsel claim. Id. at ¶68-74.

Analyzing whether trial counsel rendered ineffective assistance at a juvenile's classification



hearing, the coLirt noted that "if a juvenile court decides to issue an order classifying the juvenile

as a juvenile offender registrant, then the court must determine which tier the juvenile should be

classified under." Id. at 1171. The Fourth District observed that five of the districts in Ol1io had

held that S.B. 10 bests juvenile courts with discretion in determining tier level. Id. It then joined

the Ninth, Twelfth, Eighth, Second, and First Districts in finding that "a trial court has the

discretion in ciassilying ajuvenile offender registrant to a particular tier." Id.

Upon review of the lzoldings announced by the Second District in CA., and by the Fourth

District in J.M., it is clear that only two appellate courts in Ohio which have held that juvenilcs

are subject to offense-based classification under S.B. 10. In re Smitlr, 3" Dist. No. 1-07-58,

2008-Ohio-3234; In re Gant, 3"d Dist. No. 1-08-1 l, 2008-Ohio-5198; In re Adrian R., 5th Dist.

No. 08-CA-17, 2008-Ohio-6581; and In re P.M., 5t" Dist. No. 2008CA00152, 2009-Ohio-1761.

C. Statutory Conshuction

In its brief, the State seeins to argue that the reason appellate courts have found that

juvenile courts retain discretion to deteiniine tier level under S.B. 10 is based upon the use of the

word "convicted" in R.C. 2950.01(E)-(G):

[i]n consideiing whether a juvenile court has discretion as to the tier in which to
place a juvenile, those courts supporting the discretionary view rely upon the
language of the statute, specifically, those portions of the delinitions of the
various tier offenders that state they include one who "has been convicted of, or
lias pleaded guilty to" a list of enumerated offenses. 'f he proponents of that
position assert that, as juveniles are not "convicted," then they do not fall under
the mandatory definitions of Tier T, or "1'ier II, or Tier III offenders found in R.C.
2950.01 (E)-(G).

(Answer, at p. 5). 1'he State fails to provide any case citations for this claim. In fact, the leading

opinion on the issue of tier discretion does not rely at all on whether juvenile adjudications are

considered "convictions" for sex offender classification purposes. In re G.E.S., 9"' Dist. No.

24079, 2009-Ohio-4076, ^j 37. Instead, the Ninth District focused on the definitions for Tier I, Il,
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and II offender registrants, f'ound in R.C. 2950.01(E)(3), (F)(3), and (G)(3). Id. Specifically, the

Ninth District found that:

AWA vests a juvenile court witli full discretion to determine whether to classify a
delinquent child as a Tier I, Tier 11, or Tier I11 offender. See R.C. 2950.01(F)-(G).
R.C. 2950.01(E) defines a "Tier I sex offendet" as one of the following: "(3) A
sex offender who is adjudicated a delinquent child for committing or has been
adjudicated a delinquent child for committing any sexually oriented offense and
who a juvenile court, pursuant to section 2152.82, 2152.83, 2152.84, or 2152.85
of the Revised Code, classifies a tier I sex offender/child-victim offender relative
to the offense." R.C. 2950.01(F) and R.C. 2950.01(G) contain the identica]
provision with the exception of substituting the terms "Tier 11 sex offender:" and
"Tier III sex offender" for the references to "Tier I sex offender." None [**34] of
the other provisions in R.C. 2950.01(E) through R.C. 2950.01(G), which define
the "fier I, Tier II, and Tier III categories for adult offenders, depend on a court
classifying an offender relative to any sexually oriented offense. The adult
provisions definc AWA's Tier levels solely by offense, such that the commission
of one of the listed offenses results in a mandatory imposition of the applicable
'fier level for that otfense.

Id.

The State then relies on this Court's decision in In re Russell (1984), 12 Ohio St.3d 304,

446 N.E.2d 553, to support its argument that a delinquency adjudication constitutes a conviction

for purposes of applying S.S. 10 to juvenIle sex offenders; and therefore, juveniles are subject to

offense-based tier classifications. (Answer, at pp. 4-5). The State's argument is without merit.

As recognized by the Nintli District in G.E.S., R.C. 2950.01(E)-(G) contains subsections

distinguishing registration-eligible juveniles from their adult counterparts. R.C. 2950.01

contains multiple definitions for Tier 1, 11, and III offender registrants. R.C. 2950.01(E)(1)(2)(3),

(F)(1)(2)(3), and (G)(1)(2)(3). Even though R.C. 2950.01(E)(1), (F)(1), and (G)(1) all use the

term. "convicted" to define the three offender levels, subsections (E)(3), (F)(3), and (G)(3)

specifically define "I'ier I, II, and IIT offender registrants as individuals who have been

"adjudicated a delinquent child for committing any sexually oriented offense." The General

Assembly chose to separately define Tier 1, II, and IIl offender registrants based on whether the
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person subject to registration was a convicted adult or an adjudicated delinquent child. Thus,

whether a juvenile adjudicatioii is the sarne as an adult conviction for registration purposes is of

no consequeuce in this case because the statute addresses each separately.

The State's analysis of the language in R.C. 2152.191 is also flawed. The State claims

that the General Assembly intended for juveniles to be classified based on their offense, since

R.C. 2152.191 provides that "Sections 2152.82 to 2152.86" and the remaining provisions of

S.B. 10 "apply to the child and the adjudication." (Answer, at p. 6). This broad conclusion does

not take into account that, like R.C. 2950.01(E)-(G), R.C. 2152.82 through 2152.86 and the

remaining provisions of S.B. 10 cach contain specific provisions that apply only to juveniles,

which are vastly different than S.B. 10's adult provisions. For exatnple, S.B. 10 does not require

that all youth adjudicated delinquent of a sexually oriented offense be classified as juvenile

offender registrants. R.C. 2152.83. And, the length of registration for juvenile offenders differs

from the length of registration for adult offenders. R.C. 2950.07. Further, R.C. 2152.84

provides for the reclassification or declassification of children who have completed their parole

responsibilities and who are no longer a threat to society. And, under R.C. 2152.85, all non-

piiblic registry-qualified juvenile offender registrants may be removed from the registry within

tliree years of completing their parole responsibilities. Similar provisions do not exist for adults.

The State also relies on the Ohio Attorney General's 2008 Guide to Ohio's Sex Offender

Registration and Notification Laws ("Guide") to support its assertion that the General Assembly

intended for S.B. 10 to require offense-based classifications for juveniles. (Answer, at pp. 9-11).

The older version of the Guide expressly states that juvenile classifications under S.B. 10 are

offense-based, and that juvenile courts have no discretion in determining tier level. (See

Appendix E to State's Answer). In relying on this document, the State asserts that it rests on the

10



Ohio Attorney General's position as chief law enforcement officer of the State as being

indicative of the General Assembly's intent in drafting S.B. 10. (Answer, at pp. 9-10). But the

State's reliance on the 2008 Guide is misplaced because that version is outdated.

In its amicus brief in Smith, the Ohio Attorney General recanted its previous

interpretation of S.B. 10 and conceded that is previous interpretation of the law was wrong:

Some confiision about the meaning of S.B. 10's juvenile provisions can be
attributed to the Attorney General's Office. In June 2008, after the passage of
S.B. 10, the Attonley General's Office released a docuinent titled, `Guide to
Ohio's Sex Offender Registration and Notification Laws `SORN' 2008 Update
Following Passage of the Adam Walsh Act.' The document was not intended as
an authoritative interpretation of S.B. 10, but rather an overview of the
amendments and revisions to Ohio's existhil; sex offender laws. In its description
of S.B. 10's juvenile offender provisions, the document stated that `[t]he
[juvenile] court does not have discretion on which tier classification to impose' in
a hearing under R.C. 2152.831.

After reviewing the text of S.B. 10 and the recent decisions from the court of
appeals that have provided further deliberation and guidance on the issue, the
Attorney General's Office has now determined that that inteipretation was
incorrect. As discussed above, the relevant code provisions unmistakably afford
discretion to the juvenile courts when fixing tier classifications for juvenile
offendeis. Furthermore, a discretionary construction is consistent with the overall
structure and puipose of the juvenile justice system.

(Brief of Amicus Curiae Ohio Attorney (ieneral, filed in support of neither party in Smith, Case

No. 2008-1624, pp. 11-12). The Ohio Attorney General has since released a new version of the

Guide, which states that juvenile courts retain discretion in deterniining tier level rmder S.B. 10.

Notwitlistanding the Attorney General's acceptance of blame for the confusion surrounding

juvenile classifications, the State dismisses the Attoniey General's current position on the issue

of discretion because it believes that the Attorney General's interpretation of the law at the time

of Adrian's classification is controlling here. (Answer, at p. 11, fn 5).

Finally, the State cites to the U.S. Department of Justice SMART office compliance

review letter-addressed to the Ohio Attonley General on Jamiary 16, 2009-and asserts that

11



since the SMART office requii-es SORNA to be a conviction-based system, convictions include

juvenile adjudications; as such, Ohio's JSORN provisions are offense-based and in compliance

with the federal directive. (Answer, at p. 11). But, the fact that the U.S. Department of Justice

dictates that SORNA is an offense-based classification system does not mean that the language

in Ohio's version of SORNA complies with that offense-based requirement. In fact, at the fime

of its January 16, 20091etter, the SMAR'I' office informed the Ohio Attorney General that Ohio

was not in conipliance with the federal Adam Walsh Act ("AWA"), in part because the juvenile

provisions of S.B. 10 did not coniply with the federal directives of AWA.'

On March 10, 2009, the United States House of Representatives Committee on the

Judiciary held a hearing at which it exauiined the difficulties states were having with

iinplementing the requirements of AWA . 2 On September 23, 2009, despite the fact that the Oliio

General Assembly has not made any changes to S.B. 10, the SMART oflice issued a new press

release in which it determined that, upon fiu-ther review, Ohio is one of the first states to reach

"substantial compliance" witli the federal directive.' IIowever, in a letter dated September 22,

2009, the SMART office informed the Ohio Attorney General that, "Ohio has made great strides

since our original report in January 2009. Nevertheless, as reflected in that report, there remain a

handful of outstanding issues which we encourage Ohio to address in the future and we remain

committed to assisting you with these efforts "'4 At the titne of filing this Reply Brief, the

SMART office has not released to the public any detailed explanation as to why the provisions of

S.B. 10 are now considered to be in substantial compliance.

i U.S. Dept. of Justice Letter to the Ohio Attoiney General, released January 16, 2009.
2 SORNA: Barriers to 7'imely Cornpliance by the States, Hearing webeast at
http://judiciary.house.gov/hearingslhear 090310_l .html.
3 Ohio Attoiney General SMART Office Press Release, Sept. 23, 2009.
4 U.S. Dept. of Justice Letter to the Ohio Attoniey General, released Septembei- 22, 2009.
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The State concludes its discussion opposing tier discretion by arguing that legislative

intent can be gleatied from the fact that the legislature did not include in R.C. 2152.82 or

2152.83, any factors for juvenile courts to consider when determining to what tier a child sliould

be classified. (Answer, at pp. 12-13). But, while Appellant agrees that the General Assembly

did not give much guidance as to how a juvenile court is to determine tier level, none of the

parties can speculate as to what the General Assembly should have included as factors f'or

consideration. And that is not the function of this Court. Stcate v. Lewis, 99 Ohio St.3d 97, 2003-

Ohio-2476, ¶31(this Court noted a refusal to "encroach upon a clearly legislative" function by

deciding what new legislation should be). However, in the attemative to finding that R.C.

2152.82 and 2152.83 are silent as to wlia.t factors a juvenile court is to consider before assigning

a youth to a particular tier, this Court can adopt the reasoning of the Ninth District in G.E.S., and

find that juvenilo courts are to use the factors found in R.C. 2152.83(D) in detei-mining what tier

is appropriate for a particular youth. G.E.S., at ¶37.

D. The Constitutionality of an Offense-Based Classification System

The State claims that the United States Supreme Court "carne to the conclusion that tying

a tier classification directly and solely to the underlying offense does not violate the juvenile's

due process rights." (Answer, at p. 14, citing Smitli v. Doe (2003), 537 U.S. 84, 123 S. Ct. 1140.

This statement is misleading. The Supreme Court was not examining a sex offender registration

and notification law lor juveniles in Smith v. Doe. Id. at 90-91. It was examining a classification

system for adults. Id. This is of particular importance given the nature of Adrian's claim- that

his offense-based classification effectively subjected him to adult sanctions without having

enjoyed the same due process rights as sitnilarly-situated adults. And, this distinction is

significant in light of this Court's long-standing history of handling juvenile justice with
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particular care and concern for the unique rights ofjuveniles. See State v. Agler (1969), 19 Ohio

St.2d 70, 71, 249 N.E.2d 808; and In re D.H, 120 Ohio St.3d 540, 2009-Ohio-9, ¶51.

Similarly, the State's reliance on this Court's holding in Stale v. Hayden, 96 Ohio St.3d

211, 2002-Ohio-4169 is misplaced. The State discounts Adrian's due process challenge by

referencing this Court's holding as it relates to the process by which aduit offenders become

sexually oriented offenders: "if a defendant has been convicted of a sexually oriented offense as

defined in R.C. 2950.01(D) and is neither a habitual sex offender nor a sexual predator, the

scxually oriented offender designation attaches as a matter of law." (Answer, at p. 15, citing

Hayten, at 506). But the present case can be distinguished from Hayden. First, Adrian's case

challenges the offense-based classification of a juvenile, a question of first iinpression for this

C.ourt. Further, the fact of having to register as a sexually oriented offender does not attach as a

matter of law to all childi-en who have been adjudicated delinquent of a sexually oriented

offense. R.C. 2152.82, 2152.83, and 2152.86. Unlike adults, juveniles who conv»it a single

sexually oriented offense while they are under the age of fourteen never have to register as a

juvenile offender registrant. R.C. 2152.82 and 2152.83. And first-tiune offenders wlio are

fourteen or fitteen years of age only have to register if the juvenile court cliooses to conduct a

hearing at which the court considers a nuinber of factors and detennines that the youth should be

classified as a juvenile offender registrant. R.C. 2152.83(D). 1'hen, and only then, is that youth

able to be placed into a tier.

The State claims that, in light of this Court's holding in Hayden, Adrian is asking for

more due process rights than adults are afforded. This is not the case. Adrian is asking this

Court to ensure that S.B. 10 affords registration-eligible juvcniles the same due process rights

that juveniles have historically been afforded in Ohio's juvenile justice systeni, and that youth
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are not subject to an adult sanction without having been afforded the same due process

considerations ol'a similarly situated adult. As Adrian stated in his merit brief,

1'he offense-based application of S.B. 10 has effectively placed children into the
same categories as adults who are convicted of sexually oriented offenders,
without those children having received the same due process rights that similarly
situated adults have been afforded prior to being subject to automatic
classification. Unlike children who have a right to a jury prior to being eligible
for a serious-youthful-offendcr disposition, non-PRQJOR youth who are subject
to classification under S.B. 10 do not have that riglit. And unlike adults, who
have a constitutional right to a trial by jury prior to being convicted and
senteneed, youth who are subject to classification as juvenile offender registrants,
do not have that right.

These new registration requirements, which are indiscriminately applicable to
juveniles, have imposed criminal punislunents on members of society who have
historically been shielded froin criminal prosecution.

(Merit Brief, at pp.14-15). The State's claim that Adrian is asking for "due process plus"

(Answer, at p. 16) ignores the fundamental differences between adrdts and juveniles in the justice

system, and why those differences call for sanctions and procedures that protect the rights of

children in a rnanner that niaintains the integrity of the puipose of the juvenile court. (Merit

Brief, at pp. 16-20). D.FZ, at ¶53-59.

'The State eoncludes its Answer with the argument that S.B. 10 is eonstitutional because

registration is a collateral consequence, not a punitive sanction. (Answer, at p. 16, citing Slate v.

Cook, 83 Ohio St. 3d 404, 1998-Ohio-291; and State v. Ferguson, 120 Ohio St.3d 7, 2008-Ohio-

4824). However, given the new, more stringent requirements of S.B. 10, and the mandatory

classification levels, this statement is i'ar from the truth.

Wiren assessing the punitive effects of a particular statute, the United States Supreme

Court has suggested that a reviewing court consider the following factors: whether the

regulatory scheme is analogous to a historical form of punishnrent; whether it creates an

affirmative disability or restraint; wliether it promotes the traditional aims of punishment;
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whether it is rationally related to a non-punitive purpose; and whether it is excessive in relation

to its allegedly non-punitive purpose. Smith v. Doe, at 97.

Senate Bill 10 imposes on defendants and juvenile offenders burdens that have

historically been regarded as punishment and operate as af(innalive disabilities and restraints.

While registering as a sex offender may have adverse consequences to an adult dcfendant or

juvenile offender, "raruiing from mild personal enibairassment to social ostracism," the

notification of where that individual lives causes S.B. 10 to resemble colonial punishments of

"public shaming, humilialion, and banishment." Smith v. Doe, at 98.

For example, for non public-registry-qualified juvenile-offender-1'ier III registrants, a

judge may subject a juvenile offender registrant to the community and victim notification

provisions in R.C. 2950.10 and 2950.11. R.C. 2152.83(C)(2). This would include forwarding

the infonnation to neighbors; school supeftintendents aud principals; presehools; daycares; and

all volunteer organizations where contact with minors may occur. R.C. 2950.11(A)-(F). All of

the various organizations in turn are authorized to disseininate the information; and the

information is available to any menrber of the public upon request. R.C. 2950.11(A)-(F).

't'his dissemination of information resembles shaming punishments, which are intended to

inflict public disgrace. R.C. 2950.04(B); 2950.04(C). See Stephen P. Garvey, Caia Shaming

Punishments Educate?, 65 U. Chi. L. Rev, 733, 739 (1998) ("Punishments widely described as

`shaming' penalties thus come in two basic but very different forms: those that rely on public

exposure and aim at shaming; and those that do not rely on public exposure and aim at

educating."). See, also, Paril Robinson, The Criminal-Civil Distinction aiad the Utility of'Desert,

76 B.U.L. Rev. 201, 202 (1996) (noting that "criminal sanctions signal eondernnation").
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Senate Bi1110 also furthers the traditional aims of punishment: retribution and deterrence.

Smith v. Doe, at 102. '1'he automatic placement of an oftender into a tier without determining

whether he or she is likely to reoffend is a fonn of retribution, meant to prospectively deter the

commission of sexually oriented ofl^enses. Tison v. Arizona (1987), 481 U.S. 137, 180-181

("Retribution has as its core logic the crude proportionality of "an eye for an eye."). See, also,

Roper v. Simmons (2005), 543 U.S. 551, 125 S. Ct. 1183, 571-572 (found that the "penalogical

justifications" for criminal sanctions do not apply to juveniles since juvenile offenders are less

culpable than adult defendants and therefore are not amenable to retribution and deterrence).

Though this Court has found that previous versions of Ohio's SORN and JSORN statutes

withstand constitutional muster, this Court has yet to consider the provisions of S.B. 10 to

determine the new law's constitutionality. The fact that Ohio's SORN and JSORN laws have

progressively become more punitive, restrictive, and burdensome calls for more than the cursory

application of Cook and Ferguson that the State has applied, because the new law has brought

signifieant changes in the registration duties and responsibilities of offenders, the length oi'

registration, and the manner of determining classification level.

CONCLIJSION

Adrian was classified as a Tier I1I juvenile sex offender registrant under S.B.10, based

solely on his offense, in part because the Licking County Juvenile Court was under the

impression that S.B. 10 removed its discretion to determine what level Adrian should be

classified, if at all. This offense-based application of Ohio's new JSORN law violates Due

Process Clause of both the United States and Ohio Constitutions. Tlierefore, Adrian asks this

Court to find S.B. 10 unconstitutional.
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However, if this Court adopts the reasoning and holding of the Ninth District Coiirt of

Appeals in G.E.S., which has been followed by all but two of the appellate districts that have

issued decisions on the issue of tier discretion, this Court may find that S.B. 10's provisions are

constitutional as applied to juveniles, as they preserve a juvenile court's ability to use discretion

in determining to what tier level a juvenile offender registrant should be subject. If this Court

finds S.B. 10 unconstitutional, or that juvenile courts retain discretion in deterinining a juvenile

offender registrant's tier level, Adrian's classification must be vacated and his case remanded so

that the Licking County Juvenile Court may issue a valid order in his case. Moreover, suice

many juvenile courts throughout Ohio have been classifying youth under this same offense-based

application of S.B. 10, Adrian also asks that this Court issue a directive to Ohio's lower cotuts,

that youth who were classified under this offense-based application of S.B. 10 should receive

new classification hearings.
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OPINION

[***183] [*2381 DECISION.

MARK P. PAINTER, Presiding Jndge.

[**Pl] Antwon C., a minor, was adjudicated delin-
quent because of a sext al offense and was placed on
probation. He violated his probation. The trial court
cotmnitted him to a term in the Department of Youth
Services ("DYS") and classified him as a Tier II sexual
offender. Antwon now appeals. We affirtn the delnr
quency adjudication and commitment, but we vacate his
sexual offender classification and remand this case to the
trial court.

L Backgrowtd

[**P2] In 2005, Antwon was adjudicated delin-
quent on a charge of gross sex-ttal imposition. ' At Ant-
won's dispositional hearing, the trial cotut suspended a
eommitment to DYS, placed Antwon on probation, and
ordered him to complete the residential treatment pro-
gram at Hillcrest in Cincinnati. The trial court continued
Antwon's case for several weeks to determine his classi-
fication as a sexual offender. Between his dispositional
hearing and his classification hearing, Antwon fled from
the jurisdiction and went to Florida. The trial court is-
sued a warrant for him.

I R.C. 2907.05.

[**P3] Soon after Antwon arrived in Florida, he
was involved in an incident for which he was committed
to a residential facility for two years. Antwon finished
the progrant and was placed on probation in Florida. He
finished high school, obtained employment, artd enrolled
in college.

[**P4] In June 2008, Antwon was stopped for
speeding in Georgia. The police officer discovered that
there was an outstanding warrant for Antwon in Ohio_
[*239] Antwon was retmned to Ohio. The trial court
held dispositional hearings. In the first hearing, the mag-
istrate classified Antwon as a Tier II sexual offender,
nothig that "[i]t's a mandatory classification." At a sec-
ond hearing, Antwon was committed to DYS for a
minimum of six months or for a longer period ending
with his 21 st birthday.

[**P5] In this appeal, Antwon asserts that the trial
court erred by (1) violating his due-process rights by
failing to provide notice; (2) committing him to DYS; (3)
failing to exercise discretion when it classified him as a
Tier II sexual offender; and (4) denying him effective
assistance of counsel.
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IZ Juv.R. 35 and Disposition

[**P6] Antwon argues that the trial comt violated
his due-process rights when it failed to comply witlr
Juv.R. 35. He argues that the nde required the trial court
to invoke its conlinuing jurisdiction and provide notice.

[***184] [**P71 Juv.R. 35 govems proceedings
that take place afterjndgment. ButJatv.R. 35 is not appli-
cable to this case because Antwon fled to Florida before
the trial eourthad reached a complete,judgment.

["*P8] At the last hearing attended by Antwon, the
trial court continued the case for 17 days to hold a hear-
ing on Antwon's sex-offender classification. But dnring
those 17 days, Antwon fled to Florida, and the trial coutt
was unable to address the final aspect of the case. Tltus,
the court was not required to eontply with Juv.R. 35.

[**P9] Antwon also argues that the trial court erred
by failing to impose the least restrictive disposition
available. Under R.C. 2152.19(A)(4), the trial court had
discretion to craft an approp-iate disposition-' We will
only reverse if we detennine that the trial court's decision
was unreasonable, arbitrary, or unconscionable. ' Noth-
ing in the record suggests that the court acted improp-
erly. We overntle Antwon's first and second assignments
of error.

2 In re D.S., 111 Ohio .St. 3d 361, 2006 Ohio
5851, 856N.E'.2d 921, P6.
3 State v. Adams (1980), 62 Ohio St.2d 151,
157, 404 N. E.2d 144.

[**PI0] In his final assignment of error, Antwon
argues that he was represented by ineffective trial coun-
sel because his attorney failed to object to the trial court's
failure to comply with Juv.R. 35. We have already de-
tetrnined that Juv.R. 35 did not apply. We overrule this
assignment of eror.

11L Classificatiort

[**P11] Antwon argues that the juvenile court
failed to use discretion when classifying him a Tier II
sexual offender. We agree, so we must reverse the classi-
fication.

[*240] [**P12] R.C. 2950.01 creates three classi-
fication tiers for sexual offenders, each with a list of dif-
ferent enumerated offenses. For adult of'fenders, classifi-
cation is automatic and based solely on the underlying
offense.'

4 In re G.E.S., 9th Dist. No. 24079, 2008 Ohio
4076, at P37

Page 2

[**P13] Antwon argues in his brief--and the state
condeded at oral argument--that the juvenile coutt has
discretion to classify juvenile offenders under any of the
three categories. Several Ohio appellate districts' and the
Ohio Attorney General 6 have recognized that the statute
treats juveniles differently.

5 In re Adrian R-, 5th Dist. No. 08-CA-17, 2008
Ohio 6581, at P77; In re P.M., 8th Dist No.
91922, 182 Ohio App. 3d 168, 2009 Ohio 1694,
at P5; In re A.R-, 12th Dist. No. CA2008-03-036;
2008 Ohio 6566, at P36; In re G.E.S., 9th Dist.
No. 20479, 2008 Ohio 4076, at P37, But, see, In
re Snadth, 120 Ohio St. 3d 1416, 2008 Ohio 6766,
897 N.E. 2d 652, P31; In re S.R.B., 2nd Dist. No.
08-CA-8, 2008 Ohio 6340, at P7.
6 Smith, rupra (amicus brief of Ohio Attorney
General Richard Cordray supporting neither

partS')-

[**P 14] Since Antwon was 16 at the time of his of-
fense, it was mandatory for the trial court to impose reg-
istration requirements on him, ' But the trial coutt was
required to hold a hearing to detetninie in which tier to
classify Antwon. s If the tier classifrcation was automatic
for juveniles, it would have been pointless to hold a liear-
ing to determine the classification--the trial cotnt would
have automatically assigned a tier after it had adjudicated
Antwon [***185] delinquent for committhtg gross sex-
ual imposition.

7 R.C.2752_83(A).
8 R.C. 2151.413.

[**P15] Otn-conclusion is bolstered by a reading of
R.C. 2950.01. Sections (E), (F), and (G) of the statute
define the three tiers tluaugh lists of enumerated of-
fenses. Subsections (1) and (2) of these sections apply to
adults. For exantple, R.C. 2950.01(F)(1) defines a Tier II
offender as a sex offender who "has been convicted of; or
has pleaded guilty to" a list of enumerated offenses. The
classification under subsection (F)(1) is l.iased solely on
the offense for which the adult has been convicted.

['*P16] In Ohio, juveniles are not convicted of
crimes. Instead, they are "adjudicated delinquent" for
comnlitting crimes. 9 And R.C. 2950.01 provides an al-
temate means of classifying juvenile sex offenders. For
example, R.C. 2951.01(F)(3) defines a Tier Il sex of-
fender as one who "is adjudicated a delinquent child for
committing or has been adjudicated a delinquent child
for [*241] committing any sexually oriented offense
and who a juvenile court * * * classifies a tier II sex of-
fendcr/child-victim offender relative to the offeuse."

9 State v. Hanning, 89 Ohio S't.3d 86, 89, 2000
Ohio 436, 728RZE.2d 1059.
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[**P17] In short, a juvenile sex offender is classi-
fied by being adjudicated delinquent and by being cate-
gorized by the trial court. The trial court has discretion to
consider all relevant inforn ation and to appropriately
categorize the juvenile.

Il/. Invited Error

[**P18] We understand why the magistrate origi-
nally classified Antwon and stated that the classification
was "mandatory." In an amicus brief for a case before the
Ohio Supreme Court on this issue, the Attorney General
stated that a juvenile comt has discretion to determine in
which tier a delinquent child belongs. But he admitted
that some of the confusion over the issue was the fault of
ttie Attorney General's office as a result of its release of a
document meant to provide guidance about sex-offender
classification. Although that document stated that juve-
nile courts do not have discretion to determine tiers, the
Attorney General, after reviewing the statute and various
case law, conchided that the original interpretation was
incoirect. The brief stated, "The relevant code provisions
unmistakably afford discretion to the juvenile courts
when fixing tier classification for juvenile offenders." 10

10 In re Smith, 120 Ohio St. 3d 1416, 2008 Ohio
6166, 897 ALE.2d 652 (amicus brief of Ohio At-
torney General Richard Cordray, at 12).

V. Appettlability

[**P19] The smte argues that the classification or-
der is not appealable because it is not a fmal order--a
mandatory reclassification hearing had not been com-
pleted. "

[**P20] Juvenile sex offenders are afforded two
classification hearings. First, mider R.C. 2152.83, a juve-
nile is afforded a tier-classification hearing either as part
of the child's dispositiou or, if the child is committed to a
secure facility, wlten the child is released. Second, under
R.C. 2152.84, when a child completes all aspects of the
disposition, including probation aud any ordered treat-
ment, the trial court "shall conduct a hearing" to consider
the risk of reoffending so that the trial court can deter-
mine whether the order to register as a sex offender
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should be contumed or tenninated. Further, at the reclas-
sification ltearing, the trial court must determine whether
the specific tier classification in which the child has been
placed is proper [***186] and if it should be continued
or inodified.

11 R.C. 2152.84(A)(1).

[*242] [**P21] In this case, the trial court erred in
two ways. First, under R.C. 2152.831 it exercised no
discretion when it categorized Antwon as a 1'ier Il sexual
offender. Failing to exercise discretion due to an incor-
rect itnpression that discretion does not exist is almost
always reversible error. " Second, R.C. 2152.83(A)(1)
tells us wheri a trial court should issuc its classification
order. If the juvenile does not serve time in a secure fa-
cility, the trial court "shall" issue the order as part of its
disposition. But if the trial court commits a juvenile to a
secure facility, the order "shall issue at the time of the
cliild's release from the secure facility." °

12 State v. Zukowski, 10th Dist. No. 06AP-4,
2006 01vio 5299, at P9.
13 R.C.2152.83(A)(1).

["*P22] 'fhus, the court in this case should not
have classified Antwon as a Tier II juvenile offender
mitil he was released from DYS. We order the trial court
to conduct a hearing and to exercise discretion to prop-
erly determine Antwon's sex-offender registration status
upon his release from DYS under R.C. 2152.82(A)(1).
Antwon shall also receive a reclassification hearing un-
der R.C. 2152.84(A)(1) when he finishes any probation
and treatment ordered by the trial court.

[**P23J For the foregoing reasons, we affirm Ant-
won's adjudication and cormnihnent to DYS but reverse
his sex-offender classification and remand the case to the
trial court for the appropriate hearhigs to detennine a
sex-offender classification under the relevant statutes.

Judgment affirmed in part and reversed in part, and
cause remanded.

SUNDERMANN and DLNKELACKER, JJ., con-
cur.
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DECISION AND JUDGEMENT ENTRY

Kline, P.J.:

[*P7 ] J.M. appeals Itis delinquency adjttdication of
the juvenile court in Fairfield County and his classifica-
tion as a juvenile offender registrant by tho juvenile court
in PIlce County. On appeal, J.M. contends that the trial
court erred by permitting experts to impermissibly voueh
for the testimony of the victim. Because J.M. failcd to
preserve this enror, and because we find that any imper-
inissible voucl ing did not constitute plain en-o -, we dis-
agree. J.M. next contends that the trial court erred in its
admission of other acts evidence under Evid.R. 404(B).
Because we find that the court did not abuse its discre-
tion in finding this evidence probative of identity, we
disagrce. J.M. next contends that the victim's [**2]
statements to mandatory reporters (i.e., people who are

required to report certain information to the authorities)
are testimonial, and therefore, their admission violated
his rights under the Confrontation Clause. Because we
find it nnGkely the victim gave these statements with any
understanding that they would later be used in a prosecu-
tion, we disagree. J.M. next contends that the court's ad-
judication of delinquency was against the manifest
weiglrt of the evidence. We disagree, holding that sub-
stantial evidence exists to support the delinquency adju-
dication. J.M. next contends that the cumulative errors in
this case require this Court to reverse and remand the
nlatter to the trial court for another adjudicatory hearing.
Because we find that any errors duriug the hearing were
minor, we disagree. Finally, J.M. contends that he was
afforded ineffective assistance of connsel, and this fail-
me warrants reversal. We disagree as to the court's de-
linquency adjndication in Fairfield County but agiee as
to J_M.'s classifieation in Pike County. Accordingly, we
affirm the trial couit's delinquency adjudication in Fair-
field County but vacate the trial courCs classification of
J.M. as a juvenile [**3] offender registrant and as a tier
III offender in Pike County. Wc remand this matter to the
juvenile court in Pike County for a re-classification hear-

ing.

1.

[*P2] Or August 23, 2007, a complaint was filed in
the Juvenile Division of the Court of Common Pleas in
Fairfield County. This complaint alleged that J.M. was a
delinquent child on the basis of two separate rapes (acts
of sodomy) in violation of R.C. 2907.02(A)(1)(b). The
juvenile court granted several continuances, and both
parties filed numerous evidentiary motions.

[*P3] The case came to trial on February 4-6, 2008.
The state apparently chose to only present evidence of
the second alleged rape. Tlie trial court determined that
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J.M. was delinquent because he had committed the rape
offense.

[*P4] The state's evidence showed that the rape oc-
curred on July 3, 2007, durhig a family visit. J.M. spent
much of the visit with his cousins in a rooin separate
from whe -e the adults were. J.M. tied two of his cousins
to a chair with a bicycle chain. He then took the third to a
closet and sexually assaulted her. She was four-years-
old_ The trial court credited ihis evidence, concluded that
J.M. was a delinquent child based on the rape of the four-
year-old, [**4] and transferred the matter for disposition
and classification to the Cotirt of Conunon Pleas, Jtive-
nile Division, in Pike County. The offense took place in
Fairfield County, while J.M. resided 'us Pike County.

[*P5] The juvenile comt in Pike County committed
J.M. to the legal custody of the Ohio Department of
Youth Services for an indcfinite tertn consisting of a
minimum period of eighteen months and a maximum
period not to exceed his 21st birthday. The court sus-
pended t[tis order on condition that the child be of good
behavior until age 21 and successfttlly coniplete a pro-
gram at the Hocking Valley Community Residential
Center. The court then released J.M. to the custody of his
pat-ents for them to place him in the residential center.

[*P6] The juvenile coutt ni Pike County also con-
sidered the issue of classification and classified J.M. as a
juvenile offender registrant after considering the factors
laid out in the statute. The coint further determined that
J.M. was a tier III offender tinder Ohio's current classifi-
cation scheme. The court also determined that J.M. was a
Public Registry Qualified Juvenile Offender Registrant
and was subject to community notification provisions.

[*P7] J.M. appeals and assigns [**5] the following
errors for our review. I. "THE TRIAL COURT ERRED
BY PERMITTING A SOCIAL WORKER, IIER SU-
PERVISOR AND A DOCTOR TO TESTIFY AS 'EX-
PERTS' WHEN TIIEIR TESTIMONY AMOUNTED
TO NOTHING MORE THAN VOUCHING FOR THE
VICTIM IN VIOLATION OF EVIDENCE RULE 702,

TIJE FIFTH_ SIXTH AND FOUR'1'EENTII AMEND-
MENTS TO 7fIE UNITED STATES COA'ST7TUTION

AND ARTICLE 1, SECTION 10 OF THE 01110 CON-
STITUTION." Il. "INTRODUCTION OF 'OT'IIER
ACTS' EVIDENCE, EXCEPT UNDER LIMITED,
CLEARLY DEFINED CIRCUMSTANCES, DENIES A
DEFENDANT A FAIR TRIAL AND DUE PROCESS.
THE INTRODUCTION OF 'OTHER ACTS' EVI-
DENCE T'HAT [J.M.] SEXUALLY ABUSED [A DIF-
FERENT CHILD], UNFAIRLY DENIED HIM DIJE
PROCESS AND A FAIR TR1AL IN VIOLATION OF

THE FIF°ITI, SLYTH AND FOURTEENTH AMEND-
MENTS TO THE UNITED STATES CONSTITUTION
AS WELL AS ARTICLE I, SEC77ONS 2, 9, 10 AND 16
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OF THE OHIO CONSTITUTIONS." III. "[J.M'S]
RIGHT "I'O CONFRONTATION, PURSUANT TO THE
SLYTH AND FOURTEENTH AMENDMENTS TO THF
UNITF.D S'TATES CONSTITU7TON, WAS VIOLATED

WIIEN HEARSAY STATEMENTS MADE BY NON-
TESTIFYING JUVENILES WERE ADMITTED UN-
DER THE GUISE OF'MEDICAL TREATMENT' AND
EVIDENCE RULE 803(4)." IV. "THE TRIAL COURT
VIOLATED [J.M.'S] RIGHT TO DUE PROCESS UN-
DER THE FIFTH AND FOURTEENTH AMEND-
MENTS TO THE UNITED STATES CONS"TITUTION
[**6] AND ARTICLE 1, SECTION 16 OF THF OHIO
CONSTITUTION WHEN 1'P ADJUDICATED HIM DE-
LINQUENT OF RAPE WHEN TI-IAT FINDING WAS
AGAINST TI-IE MANIFEST WEIGHT OF THE EVI-
DENCE." V. "THE CUMULATIVE ERROR 'fHAT
OCCURRED DURING [J.M.'S] TRIA], WARRANTS
GRANTING HIM RELIEF PURSUANT TO T'HE
FIFTII, SLYTH AND FOURTEENTH AMENDMENTS
lO'I'fIE UNITEDSTATES'CONSTITUTION." VI. "'fHE
TRIAL COURT ABUSED ITS DISCRETION WHEN
II FOUND THAT [J.M'Sl CLASSIFICATION AS A
'FIER III JUVENILE SEX OFFENDER REGISTRANT
WAS MANDATORY IN VIOLATION OF R.C.
2950.01 (E)-(G). ADDITIONALLY THE COURT
ABUSED ITS DISCRETION IN FINDING THAT
[J.M.] WAS A PUBLIC REGISTRANT IN VIOLA-
T1ON OF R.C. 2152.86." VII. "[J.M] WAS DENIED
THF, EFFECTIVE ASSISTANCE OF COUNSEL AS
GUARANTEED BY THE SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTI-
TUTION AND ARTICLE J, SECTION SIXTEEN OF
THE OHIO CONSTITLITION AT BOTH THE ADJU-
DICATION AND DISPOSITION PHASES WHEN DE-
FENSE COUNSEL FAILED TO: 1) OBJECT TO THE
QUALIF]CATION OF SEVERAL 'EXPERTS'; 2) OB-
JECT TO VOUCHING TESTIMONY PROVIDED BY
'EXPERTS'; 3) MAKE CRAWFORD OBJECTIONS AS
TO WITNESSES WIIO WERE ALSO MANDATORY
REPORTERS; 4) FAMILIARIZE HIMSELF ON
OI3IO'S JUVENILE OFFENDER CLASSIFICATION
PROCFDURES; AND [**7] 5) PROPERLY ADVISE
TI-IE COURT REGARDING HIS CLIENT'S DUTY TO
REGISTER IINDER R.C. 2152.82 AND R.C. 2152.83,
2152.86."

II.

[*P8] J.M. first contends that the state's expert wit-
nesses in Fairfield Cotmty engaged in impermissible
vouching. J.M. contends Sarah Kuss (a social worker),
Helen Nemith (Kuss's supervisor), and Dr. Scansen all
impermissibly vouched for the credibility of the victim in
this case.



2009 Ohio 4574, *; 2009 Ohio App. LEXIS 3852, **

[*P9] All three witnesses testified as experts nnder
Evid.R. 702_ Evid.R. 702 provides that if a "witness is
qualified as an expert by specialized knowledge, skill,
experience, training, or education regarding the subject
matter of the testimony" then that expert may testify "to
matters beyond the knowledge or experience possessed
by lay persons or [to dispel] a tnisconception common
among lay persons" so long as the "testimony is based on
reliable scientific, technical, or other specialized infor-
mation." "The determination of whether a witness pos-
sesses the qualifications necessary to allow expert testi-
mony lies within the sound discretion of the Lrial court
Willis v. Martin, Scioto App_ No. 06CA3053, 2006 Ohio
4846, at P20; see, also, State v. Maupin (1975), 42 Ohio
St.2d 473, 479, 330 NE.2d 708. Likewise, we i-eview
[**8] the scope of an expert's testimony for an abuse of
discretion. See Werts v. Goodyear Tire & Rubber Co.,
Cuyahoga App. No. 91403, 2009 Ohio 2581, at P33.

[*P10] An abuse of discretion connotes more than
an etxor of judgment; it implies that the trial court's atti-
tude was arbitrary, unreasonable, or tmconscionable.
Blakemore v. Blakemore (1983), 5 Ohio S't.3d 217, 219,
5 Ohio B. 481, 450 NE.2d 1140. So long as a trial court
exercises its discretion in accordance with the rules of
procednre and evidence, a reviewing court will not re-
verse that,judgn ent absent a clear showing of an abuse
of discretion with attendant material prejudice to defen-
dant. Rigby v. Lake Cty. (1991), 58 Ohio .St.3d 269, 271-
72, 569 N.E.2d 1056; State v. Hymore (1967), 9 Ohio
St.2d 122, 128, 224 N.E.2d 126.

A.

[*Pll] Kuss testified as to her qualification. She
stated that she had a bachelor's degree in fine atts fro n
the tJniversity of Notre Dame as well as a inaster's of
science degree from Auburn University_ See Transcript,
vol. 1, at 175-79 for lier qualifications. She said that she
was studying in the clinical psychology program at New
Hot-izon's Youth and Family Center and had completed
all requirements for her Ph.D. in clinical psychology
except the dissertation. Finally, she indicated that [**9]
she had been a counselor and tlerapist since 1982 in
various capacities, and had previously testified as an
expert in Alabama regarding delinquency charges and
abuse, However, Kuss said that she was not independ-
ently licensed and any of her diaguoses had to be ap-
proved by her supervisor. The state then offered Kuss as
an expert witness in the counseling field, and the defense
offered no objection to that certification. Id. at 179.

[*P12] Kuss testified about the four-year-old vic-
titn's behavior at her therapy sessions as well as the vic-
tim's reported behavior at hotne. Ktiss offered her expert
opinion that the victim suffered from "[a]djustment dis-
order with mixed disturbance of emotions and conduct."
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Transcript, vol. II, at 120. Defense counsel made no ob-
jection to this patticular diagnosis, and ICuss testitied that
this condition would require "a traumatic psychosocial
stressor[.]" Id. at 122. Finally, Kuss testified that she
could not identify any stressor other than the alleged

conductof.l.M.

[*P131 On cross examination, defense counsel pur-
sued a line of questioning that indicated the victim may
have simply repeated what she had heard her mother say.
In part, this theory was based on the fact that [**10] the
mother was present during Kuss's questioning of'the vic-
tim. Id. at 109, 126-29. "Is it possible that [the victim]
mimicked what you and her mother discussed there in
fi-ont of her?" Id. at 127. In response, the state elicited
Kuss's opinion that the statements did not at all appear to
be parroted or mimicked from themother. And the state
then proceeded to have Kuss explain the basis for this
opinion. J.M. contends tttat the admission of this evi-
dence is reversible error.

[*P]4] 'Once qualified, '[ajn expert witness's tes-
timony that the beltavior of an alleged child victim of
sexual abuse is consistent with behavior observed in
sexually abused children is admissible under the Ohio
Rules of Evidence."' State v. Konkel, Summit App. No.
23592, 2007 Ohio 6186, at P20, citing State v. Stowers,
81 Ohio St.3d 260, 261, 1998 Ohio 632, 690 N.E.2d 881.
Ilowever, "[a]n expert may not testify as to the expert's
opinion of the veracity of the statements of a child decla-
rant." State v. Boston (1989), 46 Ohio St.3d 108, 545
N.E.2d 1220, syllabus, overruled on other grounds by
S'tate v. Dever (1992), 64 Ohio St.3d 401, 1992 Ohio 41,

596 NE.2d 436.

[*P15] In Boston, the expert testified that the vic-
tim "had ttot fantasized her abuse and that [tlie victim]
had not been progrannned to make accusations [**11]
against her father." Boston at 128. The Supreme Comt of
Ohio held that the admission of this testimony was
"egregious, prejudicial and constitutes reversible eiTor."
Id. But as the Supreme Court of Ohio explained in Stow-

er.s= "Boston's syllabus excludes expert testimony offer-
ing an opinion as to the truth of a child's statements (e.g.,
the child does or does not appear to be fantasizittg or to
have been programmed, or is or is not tnithfiil in accus-
ing a particular person). It does not proscribe testimony
wliiclt is additional support for the truth of the facts testi-

fied to by the child, or whiclt assists the fact finder in
assessing the child's veracity." Stowers at 262-63.

[*P16] Here, J.M.'s trial counsel arguably opened
the door in his questioning of Kuss because the prosecu-
tion only went into this issue on redirect after J.M.'s
counsel raised it. Nonetlreless, Kuss's testimony did go
too far in that she offered an opinion on the truthfulness
of the victim, or more precisely, an opinion that the vic-
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tim was not straying from the truth by paiToting or mim-
icking her mother. But J.M.'s counsel made no objection
to this opinion, and his counsel elicited the same opinion
on re-cross examiuation. [**12] Transcript, vol. 11, at
145. 'In fact, the ouly objection the defense raised was
related to Kuss's introduction of ecrtain statements of the
victim.

[*P17] J.M. failed to raise an objection to the ad-
mission of this evidence at trial and so he must show the
trial court cotmnitted plain error in its admission of the
evidence.

[*P18] Pursuant to Crirn.R. 52(B), we may notice
plain errors or defects affecting substantial rights. "In-
herent in the rule are tlsee limits placed on reviewing
courts for correcting plain en-or." State v. Payne, 114
Ohio St.3d 502, 2007 Ohio 4642, at P15, 873 N.E.2d
306. "First, there must be an error, i.e., a deviation from
the legal rule. * * * Second, the error must be plain. To
be 'plain' within the meaning of Crim.R. 52(B), an error
must be an'obvious' defect in the trial proceedings. * * *
Third, the error must have affected 'substantial rights.'
We have interpreted this aspect of the rule to niean that
the trial court's error must have affected the outcome of
the trial." Id at P16, quoting State v. Barnes, 94 Ohio
St.3d 21, 27, 2002 Ohio 68, 759 N.E.2d 1240 (omissions
in original). We will notice plain error "only to prevent a
manifest miscarriage of justice." State v. Long (1978), 53

Ohio St.2d 91, 372 N.E.2d 804, paragraph three [**13]
of syllabus. And "[r]eversal is walTanted only if the out-
come of the trial clearly would have been different ab-
sent the en-or." State v. 11i11, 92 Ohio St.3d 191, 203,
2001 Ohio 141, 749 N.E.2d274.

[*P19] Here J.M. cannot detnonstrate the error af-
fected substantial rights. On page 142 of the transcript,
Kuss clearly did offer her opinion that the victim was not
mimicking her mother. This, under Boston, is impermis-
sible testimony. However, the ttuust of her testimony
explained why she believed the victim. This testimony
concerned the manner and circumstances of the victim's
statements, all pemzissible testimony under Stowers.
Kuss's plain opinion is not by itself patticulatiy persua-
sive. Her observations that the victim stated her account
with relative ease, that the victim used different language
than the mother, and that the victim's account was elic-
ited without the use of leading questions carry far more
weight. This permissible testimony appears more impor-
tant, botli in substance and persuasiveness, than the im-
permissible testimony. As a result, we find that it is
unlikely that the trial court was uuduly swayed by the
impetznissible opinion.

[*P20] Accordingly, we do not find plain error on
this issue.
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[*P21] J.M. next contends that [**14] the trial
court etied by permitting Kuss's supervisor Nemith to
testify. J.M. contends that "Giveu the lack of any per-
sonal interaction between Netnith and tho [victim], the
sole purpose of Nemitlis testimony was to bolster
Kuss'[s] testimony. Because Kuss'[s] testimony vouched
for [the victim] * * * Nemith's testimony did as well."

[*P22] However, as noted above we find that any
vouching on the part of Kuss was de minimis. Nemith
testified that she was Kuss's supervisor and was a child
case manager coordinator. She also testified that she
graduated in 1980 with a master's degree in clinical
counseling, and indicated that slie was presently licensed
to make independent diagnoses. She explained the pro-
cedure that she used to review the assessments of her
employees and to ensure that the diagnoses matched the
symptoms. She admittsd that she had never inet with the
victitn in this case, but that sbe agreed witlr Kuss's diag-
nosis based on the facts in the 5le.

[*P23] J.M. objected to Iter testimony at trial, but
did so based on her admission that she bad no personal
knowledge of the victim in this case. Tbus, he has for-
feited all but plain error.

[*P24] However, after reviewing the record, we see
no basis to conclude [**15] that Nemith engaged in im-
pemiissible vouching on the stand.

[*P25] Accordingly, we find no en-or, let alone
plain error, regarding this issue.

C

[*P26] J.M. fin'ther contends that the testimony of
Dr. Scansen also included impermissible vouching. J.M.
asserts that her testimony was based on nothing more
than the victim's statement, and under Ohio law this con-
stitutes nothing more than impermissible vouching by a
inot'e circuitous means. J.M. cites two cases in support of
this proposition.

[*P27] In the first case, a doctor testified that it was
her opinion that the victini was sexually abused "based
solely on the history that [the victim] provided and on
the physical exam. Since the physical exam's results werc
normal, the doctor admitted that her opiuion was based
on what [the victim] told her_" State v. Schewirey, Ma-
honing App. No. 05 MA 155, 2006 Ohio 7054, at P51. In
the second case, again the expert testified "to a reasou-
able degree of inedical certainty, [the victim] was sexu-
ally abused[, and this opinion] was based solely upon the
child's statements." State v. Knight, Cuyahoga App. No.
87737, 2006 Ohio 6437, at P31.

[*P28] Here, Dr. Scansen explained the pi-ocedures
the hospital used in the emergency room for ["'*16]
dealing with child abuse cases. The doctor also explained
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the medical examinations, and stated that they were
negative. And she offered her opinion that this result did
not confirtn J.M.'s denial that any sexual abuse took
place. Dr. Scansen testified that "[a] child's skin is very
elastic and very resilient, so, you may not see any
changes, even if there was penetration or sexual abusc."
Transcript, vol. 1, at 92. Finally, the doctor indicated she
did observe an abrasion on the buttocks, and a btvise on
the thigh, and these injuries were consistent witlt the his-
tory as given by the victim.

[*P29] Unlike the cases cited by J.M., Dr. Scansen
never testified it was her opinion that abuse took place.
She nierely testified that the negative findings of the
medical exaniinations did not foreclose the possibility of
sexual abuse, and that the other observed injuries were
consistent with the victim's account. On cross-
examination, Dr. Scansen adtnitted there were other pos-
sible explanations for the injuries.

[*P30] This distinction, that Dr. Scansen never of
fered lter expert opinion that the child was in fact abused,
may seetn like a small one, but it is crucial. If an expert
offers an opinion that the victim [**17] was abused and
only relies upon the statements of the victim, then the
expeit is doing nothing mote than stating that the jury
should believe the victim. This is arr impermissible opin-
ion under the Boston case cited earlier. Here, Dr. Scan-
sen never testified that the child had in fact been raped,
but instead testified that the medical examinations and
observed injuries were consistent with rape.

[*P31] J.M. also claims that Dr. Scansen's testi-
mony would not have been helpful to the trier of fact as
it did not iuvolve matters outside the normal lay person's
experience. Hopefully, the nature of injuries suffered by
a four-year-old as a result of sexual abuse is outside the
couunon experience of a lay person. 'Phus, we cannot say
that the trial court abused its discretion in admitting her
testimony.

[*P32] Accordingly, for the foregoing reasons, we
overrule J.M.'s first assign nent of en-or.

[*P33] J.M. contends in his second assigrunent of
en'or that the trial court erred in the admission of "other
acts" evidence. The disputed evidence concerns an al-
leged prior rape of a different victim, who was a five-
year-old cousin of J.M.

[*P34] As we stated earlier, a trial court has discre-
tion in the admission or exclusion [**18] of evidence.
Thus, under our standard of review, we must decide if
the trial court abused its discretion.

[*P35] Evid.R. 404(A) prohibits the use of evidence
of other acts to prove that an individual has acted in con-
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formity with those othe acts on a particular occasion.
EvidR. 404(B) and R.C. 2945.59 provide an exception
that allows the admission of the same other act evidence
so long as it is used to prove something other than the
fact an individual acted in conformity with those other
acts.

[*P36] Specifically, EvidR. 404(B) states, "Other
criines, wrongs or acts. Evidence of other crimes,
wrongs, or acts is not admissible to prove the cltaracter
of a person in order to show action in confonnity
therewith. It may, however, be admissible for other pur-
poses, such as proof of motive, oppoi-tunity, intent,
preparation, plan, knowledge, identity, or absence of
mistake or accident."

[*P37] Because Evid.R. 404(13) and R.C. 2945.59 '
create an exception to the cotnmon law, we must con-
strue the standard for admissibility against the state. State
v. Jamison (1990), 49 Ohio St.3d 182, 183-84, 552
N.E.2d 180. For proper admissibility, the trial court must
determine that: (1) the other act is relevant to the crhne
in question, and [**19] (2) evidence of the other act is
relevant to an issue placed in question at trial. State v.
McCornell (1993), 91 Ohio App.3d 141, 146, 631 N.E.2d
1110, citing State v. Strong (1963), 119 Ohio App. 31,
196 N.F.-.2d 801; State v. Howard (1978), 57 Ohio
App.2d 1, 6, 385 N.F.2d 308. Additionally, the court
must considor factors such as (1) the time of the other
act, State v. Henderson (1991), 76 Ohio App.3d 29Q 294,
601 NE.2d 596; (2) the accused's modus operandi, see
State v. Coleman (1988), 37 Ohio St 3d 286, 291-92, 525
N.E.2d 792; State v. Hill (1992), 64 Ohio St.3d 313, 323,
1992 Ohio 43, 595 N.E.2d 884; (3) the nature of the
other acts conunitted, State v. Smith, Ross App. tVo.
02CA2687, 2003 Ohio 5524, PP13-14; and (4) the loca-
tiou of the other acts, State v. Moorehead (1970), 24
Ohio St.2d 166, 169, 265 N.E.2d 557, vacated on differ-
ent grounds by Moorehead v. Ohio, 408 U.S. 938, 92 S.
Ct. 2869, 33 L. Ed. 2d 759 (1972).

I R.C. 2945.59 provides "hi Mry criminal case in
which the defendatrt's motive or intent, the ab-
sence of mistake or accident on his part, or the
defendant's scheme, plan, or system in doing an
act is material, any acts of the defendant which
tend to show his niotive or intent, the absence of
mistake or accident on his part, or ttte defendant's
scheme, plan, or system in doing the act in ques-
tion may be proved, whether they are [**20]
contemporaneous witb or prior or subsequent
thereto, notwithstanding that such proof may
show or tend to show the commission of another
ci-ime by the defendant."

(*P38] Introduction of otlrer acts evidence to prove
a scheme or plan is permissible in only one of two situa-
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tions. State v. Curry (1975), 43 Ohio St.2d 66, 72-73,
330 NF..2d 720. °First, those situations in which the
'otlter acts' form part of the itnmediate background of the
alleged act which forms the foundation of the crime
charged in the indictment." Id. at 73. The second poten-
tial situation is where the identity of a perpetrator of the
crime is at issue. Id. "One recoguized method of estab-
lishing that the accused committed the ofPense set forth
in the indictment is to show that he has committed simi-
lar crimes witltin a period of time reasonably near to the
offense on trial, and that a similar schetne, plan or sys-
tem was utilized to commit both the offense at issue and
the other crimes." Id., citing Whiteman v. .State. (1928),
119 Ohio St. 285, 6 Ohio Law Abs. 695, 164 N.E. 51;
Barnett v. State (1922), 104 Ohio St. 298, 135 NE. 647.

[*P39] 'I-he trial court explained its rationale for
admitting the evidence as follows. "And the Court finds
that, under Evidence Rule 404(B), although normally not
adrnitted, [**21] they may be admitted for pmposes
other than showing a defendant's character as to critninal
propensity, and specifically being admissible to prove
the identity of the person through modus operandi. And
here specifically the two girls are of tender age, four and
five, I believe, both acts are acts of similar nature, acts of
sodomy, both girls are relatives to the defendant; there-
fote, based upon the answers to those questions, the
Court does find them admissible and, therefore, ovenules
the objection to the prior acts[.]" Transcript, vol. II, at
25-26.

[*P40] J.M. cites a case from the fifth district, State

v. Lindsay, Ric:hlarul App. No. 02CA66, 2003 Ohio 2748.
In that case, the state prosecuted the defendant for sexual
abuse and introduced allegations from the victim that the
defendant had attempted to abuse her earlier. Lindsay at
P6_ The fifth district reversed and remanded, finding that
the admission of the prior incident and otlter violations
constituted plain en'or. Lindsay at P16. However, the

LindsaJ., case defies application. 't'he court did not de-
scribe the prior incident nor explain why it did not qual-
ify for admission under Evid.R. 404(B).

[*P41] We find a third district case more persua-
sive. [**22] State v. Pecn-son (1996), 114 Ohio App.3d
168, 682 N.E.2d 1086. In Pearson, the court held a prior
rape was admissible to prove identity where both rapes
were conunitted in the same area, wltlri i a ihree month
pcriod, by a sitnilarly described individual, and the indi-
vidual attacked in a similar manner. Pearson at 786-87.
Here, the trial conrt noted the similarity of the victims,
their relationship to ttie offender, and the similarity of the
offense itself both in the nature of the abuse and the fa-
milial setting.
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[*P42] Therefore, under these circumstances, we
find that the trial court did not abuse its discretion in
admitting this evidence.

[*P43] Accordingly, we overrule J,M,'s second as-

signment of error.

IV.

[*P44] J.M. contends that the admission of certain
evidence at trial, involving hearsay statements, violated
his rights under the Sixth Amendment to the United States
Constitution. He asserts that as a matter of law any
statement made to a tnandatory reporter is testimonial.
Thus, our review is de novo.

[*P45] The Sixth Amendment of the United States

Constitution guarantees among other things an accused's
right "to be confronted with the witnesses against him[.]"
"Where testimonial evidence is at issue * * * the Sixth

Amendment [**231 demands what the connnon law re-
quired: unavailability and a prior opportunity for cross-

examination." CG-awford v. Washington (2004), 541 U.S.
36, 68, 124 S. Ct. 1354, 158 L. Ed. 2d 177.

[*P46] The Crawford court avoided defining testi-

monial for the purpose of the Sixth Amendment, but ttte
court did note that statements made to the police in the
course of interrogations qua6fy as testimonial under any
definition. Crawford at 52_ "For Confrontation Clause
purposes, a testimonial statement includes one made 'un-
der circtunstances which would lead au objective witness
reasonably to believe that the statement would be avail-
able for use at a later trial."' State v. Stahl, 111 Ohio

St.3d 186, 2006 Ohio 5482, 855 NE.2d 834, paragraph

one of the syllabus, quoting Crawford at 52. "In deter-
mining whetlier a statement is testimonial for Confroma-

tion Clause purposes, courts should focus on the expecta-
tion of the declarant at the time of making the statement;
the intent of a questioner is relevant only if it could affect
a. reasonable declarant's expectations." Id. at paragraph
two of the syllabus. "Tlie proper inquiry, then, is whether
the declarant intends to beat- testimony against the ac-
cused. That intent, in tum may be determined by query-

ing whether a[*"24] reasonable person in the decla-
rant's position }vould anticipate his staternent being used
against the accused in investigating and prosecuting the
crime." United States v. Johnson (C.A.6, 2006), 440 F. 3d
832, 843 (emphasis in original), citing United States v.

Cromer (C.A.6, 2004), 389 F. 3d 662, 675.

[*P47] At trial, neither of the victims testified. In-
stead, the state introduced their statements through vari-
ous hearsay exceptions to which the defense offered
various objections. On appeal, J.M_ only argues the ad-
mission of hearsay statements under 803(4) violates his
confi^ontation clause rights where the declarant was
speaking to an individual who had a mandatory duty to
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report any allegation of child abuse to the authorities, As
persuasive precedent, J. M. cites People v. Stechly
(2007), 225 711.2d 246, 870 N.E.2d 333, 312 111. Dee.
268.

[*P48] Evid.R. 803(4) permits the admission of
"[s]tatements made for ptuposes of inedical diagnosis or
treahnent and describing medical history, or past or pre-
sent symptoms, pain, or sensations, or the inception or
getteral chatacter of the cause or extental source thereof
insofar as reasonably pertinent to diagnosis or treat-
ment." Evid.R. 803(4). Ohio Coutts have extended this
rule [**25] to social workers and psychologists. State v.
Arnold, Franklin App. No. 07AP-789, 2008 Ohio 3471,
at P37 (stateinents to social worker adntissible); State v.
Sheppard, 164 Ohio App.3d 372, 2005 Ohio 6065, at
P23, 36, 842 N.E.2d 561 (statements to psychologist
admissible).

[*P49] The Illinois Supreme Coutt in Stechly con-
cluded that an interview conducted in a similar manner to
those in this case resulted in testimonial statements. In
part, the Stechly Court reached this conclasion because
of the mandatory reporting duty Illinois law placed on
the relevant medical personnel_ Stechly at 365. However,
the Suprente Court of Ohio has already ltad the occasion
to address statements like those in the preseut case. State
v. Muttart, 116 Ohio St.3d 5, 2007 Ohio 5267, 875
N.E.2d 944. In Muttart, the disputed statements included
statements to a social worker conducting a screening
before the child victim saw the doctor and statements to
a clinical counselor during play therapy. Id. at P15, 19.

The Muttart court held that these statements were not
testimonial. Id. at P61. And we find the prescnt case
factually indistinguishable from Muttart.

[*P50] Therefore, we fmd that the trial court did
not err.

[*P511 Accordingly, we overrule J.M.'s third as-
signment [**26] of error.

V.

[*P52] J.M_ contends in his fomth assignment of
ennr that the trial coutt's finding of delinquency was
against the manifest weight of the evidence.

[*P53] VJhen determining whether a criminal con-
viction is against the manifest weight of the evidence, we
"will not reverse a conviction where there is substantial
evidence upon which the [Mer of fact] could reasonably
conclude that all the elements of an offense have been
proven beyond a reasonable doubt." State v. Eskridge
(1988), 38 Ohio St.3d 56, 526 N.E.2d 304, paragraph two
of the syllabus. See, also, State v. Snaith, Pickaway App.
No. 06CA7, 2007 Ohfo 502, at P41. We "must review the
entire record, weiglr the evidence and all reasonable in-
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ferences, consider the credibility of the witnesses, and
determine whether, in resolving conflicts in the evidence,
the trier of fact clearly lost its way and created such a
manifest nriscatriage of justice that tlte conviction must
be reversed and a new trial granted." Smith at P41, citing
State v. Garrow (1995), 103 Ohio .4pp.3d 368, 370-71,
659 N.E.2d 814; State v. Martin (1983), 20 Ohio App. 3d
172, 175, 20 Ohio B. 215, 485 N.E.2d 717. However,
"[o]n the trial of a case, * * * the weight to be given the
evidence and the credibility of the witnesses are primar-
ily [**27] for the trier of the facts." State v. DeHas•s
(1967), 10 Ohio St.2d 230, 227 N.E.2d 212, paragraph
one of the syllabus.

[*P54] Here, the state introduced evidence of the
followhrg: the victim alleged J.M. raped her, doctors and
other medical personnel testified that her physical condi-
tion was consistent with her accusation, a psychologist
testified that the victim suffered a diagnosable condition
consistent with the victim's accusation, and the mother of
the victim testified the victini's behavior had altered in
accord with the psychologist's diagtiosis. Therefore, sub-
stantial evidence supports the trial court's finding of de-
linquency.

[*P55] Accordingly, we overrule J.M.'s fourth as-
signment of error.

VI.

[*P56] J.M. contends in his fiftlt assigmnent of er-
ror that the cumulative errors that transpired during the
trial requires this courL to reverse and rernand this rnatter
back to the trial court.

[*P57] Under the cumulative error doctrine, "a
cortviction will be reversed where the cumulative effect
of errors in a trial deprives a defendant of the constitu-
tional right to a fair trial even though each of uumerotts
instances of trial court en-or does not individually consti-
tute cause for reversal." State v. Garner (1995), 74 Ohio
St3d 49, 64, 1995 Ohio 168, 656 N.E.2d 623; [**28]
State v. DeMarco (1987), 31 Ohio St.3d 191, 31 Ohio B.
390, 509 N.E.2d 1256, paragraph two of the syllabus. "If,
however, a reviewing court finds no prior instances of
er-ror, then the doctrine has no application." State v.
McKnight, Vinton App. No. 07CA665, 2008 Ohio 2435,
at P108; State v. Hairston, Scioto App. No. 06CA3089,
2007 Ohio 3707, at P41.

[*P58] As explained above, wc find that the only
assignment of error that actually brought error to our
attention is the first one. And this eTor, as we noted, was
relatively minor. Therefore, we frnd that cumulative er-
rors did not occur.

[*P59] Accordingly, we overrule J.M.'s fiflJt as-
signment of error.
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VII.

[*P60] J.M. contends in his sixtli assignment of er-
ror that the trial court abused its discretion when it found
that J.M.'s classification as a tier III juvenile sex offender
was mandatory. J.M. also states that his classification as
a public registrant status was an abuse of discretion. Ap-
parently, the parties have resolved the public registrant
issue by agreement.

[*P611 Based on our resolution of J.M.'s seventh
assignment of error, we find J.M.'s sixth assignment of
en'or moot and decline to address it. See App.R.

12(A)(1)(c).

VIII.

[*P62] Finally, J.M. contends in his seventh as-
signment of eiror that [**29] he was denied the effective
assistance of counsel. J.M. contands the following ac-
tions or omissions demonstrate that his trial counsel was
ineffective. Counsel's failure to object to the state's re-
quests to designate Kuss, Nemith, attd Dr. Scansen as
experts. Counsel's failure to object to admission of hear-
say statentents. J.M. also contends his counsel was inef-
fective at ltis classification hearing because he failed to
argue that he was only a discrefionary registrant and that
he was not a public regishmt qualified juvenile offender
i-egistrant.

[*P63] Ohin law provides a statutory right to coun-
sel forjuveniles in proceedings held under R.C. 2152.83.
R.C. 2151.352; see, also, In re C.A.C., 2nd Dist Nos.
2005-CA-134, 2005-CA-135, 2006 Ohio 4003, at P44
(affordhtg a juvenlle a right to connsel at a classification
hearing without considering the basis of the right). Ohio
courts have construed otlter statutory riglits to counsel as
requiring the effective assistartce of counsel. State v.
Jordan, 6t1: Dist. No. L-02-1270, 2003 Ohio 3428, at
P28; State v. Price 10th Dist. No. OOAP-14342001, 2001
Ohio 8874, ulueported; State v. Dotson 4th Dist. Nu.
99CA33, 2001 Ohio 2507.

[*P64] "'In Ohio, a [**30] properly licensed attor-
ney is presumed competent and the appellant bears the
burden to establish cotmsel's ineffectiveness."' State v
Countryman, 4th Dist. No. 08CA12, 2008 Ohio 6700, at
P20, quotnig Staie v. P3right, 4ih Dist. A'o. 00CA39, 2001

Ohio 2473, unreported; State v. Hainblin (1988), 37 Ohio
St.3d 153, 155-56, 524 N.E.2d 476. To secure reversal
for the inefFective assistance of counsel, one must show
two tltings: (1) "that counsel's performance was deficient
***" which "requires showing that cotmsel made errors
so serious that counsel was not fitncfloning as the 'coun-
sel' guaranteed the defendant by [law;]" and (2) "tbat the
deficient perfonnance prejudiced the defense ***[,]"
which "requires showing that counsel's errors were so
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serious as to deprive the defendaut of a fair trial, a trial
whose result is reliable." Strickland v. Washington
(1984), 466 US. 668, 687, 104 S. Ct. 2052, 80 L. Ed 2d

674. See, also, Countrynran at P20. "Failure to establish

either element is fatal to the claim." In re B.C.S, Wash-
ington App. No. 07CA60, 2008 Ohio 5771, at P16, citing

Strickland; State v. Bradley (1989), 42 Ohio St.3d 136,
538 N.E.2d 373, paragraph two of the syllabus.

[°P65] "A defendant establishes prejudice if'there
is a reasonable probability that, [**311 but for counsel's
unprofessional errors, the result of the proceeding would
have been different. A reasonable probability is a prob-
ability sufficient to undermine confidence in the out-
come."' State v. Meddock, Ross App. No. 08CA3020,

2008 Ohio 6051, at P13, quoting Strickland at 694.

[*P66] First, J.M. contends his counsel's failure to
object to expert testimony offered by the state demon-
strates ineffective assistance of counsel. IIowever, as we
explained in regard to J.M.'s first assigtunent of error,
any error in the examination of these witnesses was rela-
tively minor. All of the witnesses had at least one degree
in the relevant field as well as substantial work experi-
ence in the field. So any argument related to certifica5on
would almost certainly have failed. Some of Kuss's tes-
timony likely transgressed into offering an opinion on
the credibility of ttte victim in this case, but the exclusion
of the offending portion of the testimony would have left
the proof substantially intact. In other words, regardless
of whether the error indicated the attorney fell below
standards of pi-ofessional conduct, J.M. fails to demon-
snate that he suffered any prejudice on account of those
alleged eiTors.

[*P67] [**321 Next, J.M. contends that his attor-
ney's performance was deficient because he failed to
raise a confrontation clause challenge to the hearsay
"coming in via the other mandatory reporters." However,
as noted above, this legal argument conflicts with Su-
preme Court of Ohio case law. We caimot say that an
attorney has provided deficient performance where the
attorney fails to make an objection foreclosed by Su-
preme Court of Ohio case law.

[*P68] Finally, J.M. contends that trial counsel was
ineffective at the classification hearing for two reasons.
First, counsel failed to argue that the trial court should
have exercised its discretion and declined to issue an
order classifying J.M. as both a juvenile offender regis-
trant and as a tier III offender. Second, cotmsel failed to
argue that the trial court erred when it classified J.M. as a
public registrant. As noted above, the second issue was
resolved through the agreement of the parties and any
ineffective assistance of counsel in relation to it is now
moot so we need not address it. SeeApp.R 12(A)(I)(c).
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[*P69] However, the trial court clearly etred in
concluding that classification here is mandatory. Like-
wise, counsel clearly erred in failing to object [**33] or
in failing to argue that J.M. was a discretionary regis-
trant.

[*P70] The tial court classified J.M. a juvenile of
fender registrant pursuant to R.('. 2152.83(B). "The court
that adjudicates a child a delinquent child, on the judge's
own motion, may conduct at the time of disposition of
the child or, if the court commits the child for the delin-
quent act to the custody of a secui-e facility, may conduct
at the time of the child's release from the secnre facility a
[hearing to determine whether the child should be classi-
fied as a juvenile offender registrartt.]" R.C
2152.83(B)(7). A second provision of the same section
clearly provides the juvenile court with the discretion to
decline to issue an order at this hearing. R.C.
2152.83(B)(2)(a).

[*P7]] If a juvenile coutt decides to issue an order
classifying the juvenile as a juvenile offender registrant,
then the court must determine which tier the juvenile
should be classified under. For adiilts, this detennnnation
is mechanical and is answered exclusively by the nature
of the convictions. However, under B.C. 2950.01 (L') -
(G), eaclt tier iaicludes a definition fo- deliriquent chil-
dren, which states that the tier includes "sex offender[s]
who [are] adjudicated [**34] a delinquent child * * * for
committing any sexually oriented offense[.]" R.C.

2950.0](&)(3), (F)(3), ((;)(3) (enrphasis added)_ This
provision is precisely the same in each division defining
the three different tiers. Ohio courts considering these
provisions have generally concluded that these provi-
sions provide the ,javenile court with the discretion to
classify a juvenile offender registrant in any of the ttnee
tiers. In re G.fi.S., Summit App. No. 24079, 2008 Ohio
4076, at P37; In re: A_R., PJarren App. No. CA2008-03-
036, 2008 Ohio 6566, at P36; In re P.M, Cuyahoga App.
No. 91922, 2009 Ohio 1694, at PS; In re Adrian R., Lick-
ing App. No. 08-CA-17, 2008 Ohio 6581, at P17; In re
Antwon C., Hamilton App. No. C-080847, 2009 Ohio
2567, at P13; But, see. In re S.R.B., Miami App. No. 08-
CA-$ 2008 Ohio 6340, at P7. Given the text of the stat-
ute, we join the majority of the courts of appeals who
have held that a trial court has the discretion in classify-
ing ajuvenile offender registrant to a particular tier.

[*P72] The trial court expressly stated that the clas-
sification of the juvenile was "mandatory." Disposition
Transcript at 4. Whether the trial court was referring to
the classification as a [**35] juvenile offender registrant
or as a tier III offender, the trial court's classification was
discretionary. A sabsequent judgment entty indicated
that the court understood elassification of J.M. as a juve-
nile offender registrant was discretionary, and therefore
it is likely that the trial court erroneoosly thought its

classification of J.M. as a tier III offender was manda-
tory. Trial coonsel failed make any argument related to
J.M.'s classification as either a juvenile offender regis-
trant or as a tier III registrant. Therefore, we find the
performance of J.M.'s attorney was deficient under the
first prong of the Strickland test.

[*P73] As to the prejudice prong of the Strickland
test, J.M. contends that "[t]he outcome in [J.M.]'s case
clearly would have been different if defense counsel
would ltave familiarized himself with the law; educated
the court as to the statutes; and simply assisted the court
in applying the law to his client." The failures of J.M.'s
attorney do not so easily translate ittto evidence that the
outcome of the proceedings would have been different.
Nonetheless, where a court fails to appreciate it has dis-
cretiou and an attorney fails to argue based on that dis-
cretion, [**36] we find otv confidence in the outcome of
the proceedings is undermined. See In the Matter of
B. iT., Darke App. No. 1702, 2007 Ohio 2096, at P28-30.

[*P74] Accordingly, we sustahr J.M.'s seventh as-
signment of error insofar as he contends that he was de-
nied effective assistarice of counsel at his classification
hearing.

IX.

[*P75] In conclusion, for the above stated reasons,
we fmd J.M.'s sixth assignment of error moot; overnde
all of J.M.'s remaining assib ments of error except for
part of his seventli. We sustain J.M.'s seventh assignment
of error, in part, vacate J.M.'s classification and remand
this matter to the trial court for a re-classification hear-
ing.

JUDGMENT AFFIRMED, IN PART, AND VA-
CATED, iN PART, AND CAUSE REMANDED.

JUDGMENT ENTRY

It is ordered that the JUDGMENT BE AFFIRMED,
IN PART, and BE VACA'I'ED, IN PART, and this cause
BE REMANDED to the trial comt for a re-classification
hearing. Appellant shall pay three-fourths of the costs
taxed and Appellee shall pay one-fourth of the same.

The C.ourt finds there were reasonable gt'ounds for
this appeal.

It is ordered that a special mandate issue out of this
Court directing the Pike Connty Common Pleas Court,
Juvenile Division, to carry this judgment [*'637] into
execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 qf the Rules• of Appellate
Procedure. Exceptions.

Abele, J.: Concurs in Jndgment and Opinion.
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McFarland, J_: Concurs in Judgment Only.

For the Court

BY:

Roger L. Kline, Presiding Judge
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Pursuant to Local Rule No. 14, this document
constitutes a final judgment entry and the time period
for further appeal commences from the date of filing
with the cleric.

NOTICE TO COUNSEL
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OPINION BY: WALTERS

OP1 NION

WALTERS, J.

[*Pll Defendant-Appellant, S. R. B., appeals a
judgntent of the Mianii County Comnmon Pleas Court,
Juvenile Division classifying him as a Juvenile Sex Of-
fender Registrant/Tier III and subjecting him to commu-
nity notification requirements. Appellant asserts that the
trial coutt failed to make the appropriate finding under
R.C. 2950.11(F)(2), that Appellant would have been sub-
ject to community notification under the old law, and
that the trial court failed to determine wliether Appellant
was a sexual predator under R. C. 2950.01(E)(1).

[*P2] Because we find that an express finding is
only required when the trial coutt determines that the
offender is not subject to eotnmunity notification, and

because [**2] the comntunity notification provisions are
appropriate based upon the conunission of an Aggra-
vated Sexually Oriented Offense under the prior law, we
affirm the judgment of the trial court.

[*P3] On th-ee different ocoasions between Jiily
27, 2007 and December 30, 2007, sixteen year-old S. R.
B. engaged in both oral and vaginal intercourse with an
eleven to twelve year-old fetnale. He was charged with
three counts of delinquency by reason of rape, in viola-
tion of R. C. 2907.02(11)(1)B), a felony of the first degree
if cotnmitted by an adult. Pursuattt to a plea agreement,
S. R. B. admitted to and was adjudicated on one of the
three counts. Prior to disposition, a sex offender evalua-
tion and a predispositional investigation repott were
completed; both suggesting that S. R. B. was a moderate
risk to re-offend because of a history of sexual activity
with girls in addition to the present victim, a significant
history of anger, drug, and aleoltol problems, and sub-
stantial prior involvement in Juvenile Court rehabilita-
tion progranis.

[*P4] At disposition, contrary to the recommenda-
tion of the State, the Court permitted S. R B. to remahi
in the community on probation, with outpatient sex of-
fender treatment. The [**3] Court also classified S. R.
B. as a htvenile Sex Offense Registrant/Tier IB sex of-
fender, and the Court required Community Notifieatimt.
It is from this judgmenf, ordering Community Notifica-
tion, that Appellant brings this timely appeal, setting
forth two assignments of error for our review.

FIRST ASSIGNMENT OF ERROR

THE TRIAL COIIRT ERRED
WI-IEN IT FAILED TO MAKE THE
APPROPRIATE FINDING UNDER
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OHIO REVISF,D CODE SECTION
2950.17 (F)(2).

SECOND ASSIGNMENT OF ER-
ROR

THE TRIAL COURT ABUSED ITS
DISCRE"I'ION WHEN DETERMINING
TO SUBJECT THE APPELLANT TO
COMMUNITY NOTIFICATION RE-
QUIREMEN"I'S.

[*P5] In the first assigmnent of en-or, S. R. B. ar-
gues that the trial court is required to make an affirma-
tive finding that lie would have been subject to connnu-
nity notification under the prior law, and in the second
asslb ment of error, the appellant contends that the find-
ing that the offense that S, R. B. coinmitted was an ag-
gravated sexually oriented offense may only be made
after a determination tlrat the offender is a sexual preda-
tor.

[*P6] The enactment of the "Adam Walsh Law" by
the Ohio legislature, has resulted in a confusing array of
very poorly worded statutory provisions that require a
trial coutt to constantly refer ["4] to the law in effect
prior to the enactment of the Adam Walsh Law in order
to apply the current law.

[*P7] In this case, the offense that S. R. B. admit-
ted required, by defmition, that the court classify him as
a Juvenile Offender RegistrantlTier III sex offender. See
R.C. 2152.83(A)(1), R.C. 2950_01(A)(1), (G)(1)(a), (M).
This classification is uon-discrctionary, and is based
upon the conviction for Rape, R.C. 2907.02(A)(1) (h)
after January 1, 2002, while the offender was sixteen
years old.

[*P8] While the above classification is mandatory,
tt c decision to impose the coinmunity notification re-
quirements was discretionary witli the trial coivt. R.C.
2752.83(C)(2) provides that after determining that the
offender is a tier III offender, and after determining that
he is not a public registry-qualified offender, that " * * *
the judge tnay impose a requirement subjecting the child
to the victim and connnunity notification provisions of
R C. ? 950.10 and 2950, 71 of the Revised Code."

[*P9] In determinhtg whether to impose commu-
nity notification, RC. 2950.11(F)(2) provides that "[t]he
notification provisions of tlris section do not apply * * *
if a court finds at a hearing after considerhig the factors
described [**5] in this division that the person would
not be subject to the notification provisions of this sec-
tion that existed imnrediately priar to [January 1, 2008] *
**IP
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[*P10] Appellant bootstraps this statutoy require-
nent to make a finding, n the event the cotm determines
that the offender would not have been subject to the
colnmunity uotification provision under the prior law, to
suggest that the corollary affirmative finding ougltt to be
required before the couft tnay impose community notifi-
cation. Because the statute does not require such an af-
firmative finding, we decline to add tlris requirement to
the statute, and the fnst assignment of etrm- will be over-
uled.

[*P11] While the new law eliminates the prior pro-
visions requiring the trial court to determine whether an
ofiendcr is a sexual predator or a habitual sexual of-
fender, the legislature apparently wants a juvenile sex
offender to be subject to com nttnity notification under
the new law only if he would have been subject to cotn-
munity notification under the old law. Thus, the trial
court is rnandated to determine uuder repealed law wltat
the result would have been in tnaking its determination
under the ttew law.

[*P12] Under the prior law, R. C. 2950.1](F)(7),
[**6] eonumnrity notification provisions were applicable
to a delinquent child in any of the following tlnee cate-
gories: "(a) [t]he * * * delinquent child has been adjudi-
cated a sexual predator *** or has been adjudicated a
child-victim predator * * *. (b) [t]Ite * " * delinquent
child has been determined *'* to be a habitual sex of-
fender or a habitual child-victim offender ***. (c) [t]he
sexually oriented offense * * * is an aggravated sexually
oriented offense, regaidless of whetlter the offender has
been adjudicated a sexual offender relative to the offense
or has been deterinined to be a habitual sex offender."

[*P13] R.C. 2950.01(0), as in effect immediately
prior to January 1, 2008, defuied "aggravated sexually
oriented offense," atnong other tlrings, as: "* ** a viola-
tion of division (A)(1)(b) of section 2907.02 of the Re-
vised Code, committed on or after Junc 13, 2002 ***."
Thei-efore, by definition, tlse offense that S. R. B. admit-
ted and for which he was adjudicated is an aggravated
sexually orieuted offense,

[*P14] Appellant relies on language talcen fi-om
State v. Fultan, rLfiami App. No. 06-CA-38, 2007 Ohio
4894, where this court stated that "[r]eading R.C.
2950.09 (B)(4) in its entirety, we [**7] construe this
statute to require a trial conrt to indicate that the subject
offense was an aggravated sexually oriented offense,
after determining that the ofender is a sex7tal predator."
Appellant says that the trial coutt here was required to
determine that S. R. B. was a sexual predator before it
could deteimine him to bave committed an aggravated
sexually orientcd offense. Id at P 8 (emphasis in origi-
nal). This holding in Fulton is inapplicable herein.
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[*P15] In Fulton, the trial court detennined the of-
fender to be a sexual predator and an aggravated sexually
oriented offender. Under the then existing law, there
were different reporting requirements for sexual preda-
tors vis a vis aggravated sexually oriented offenders.
Fulton argued that the trial court erred in making the
sexual predator detennination, and that this cotnt should
reverse that detennination and allow him to be subject
otily to the reporting requirements applicable to an ag-
gravated sexttally oriented offender. We found etror in
the ti-ial court's detennination of the sexual predator
status and remanded the case for a new sexual predator
hearing. In this case, the reporting requirements, under
the new law, are based upon the [**8] appellant's man-
datory classification as a Tier III offender.

[*P16] In this case, as of January 1, 2008, the ap-
plicable statute clearly provides that the trial court may
inipose the coinmmtity notification pt-ovisions after a
detennination that uttder the prior law, the offender
would have been eifher a sexual predator, a habitual sex-
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ual offender, or that he had been adjudicated for an ag-
gravated sextially oriented offense. Because, by defini-
tion, the offense on which S.R.B. was adjudicated was an
aggravated sexually oriented offense, the trial coutt was
not required to detennine whether he was also a sexual
predator or a habitual sexual offender. Therefore, the
trial court did not abuse its discretion in imposing the
comntunity notification provisions.

[*P17] Appellam's second assigrment of enor is
overruled.

[*PI8] For the foregoing reasons, the judgment of
the Miami County Common Cou t, Juvenile Division is
hereby affrmed.

(Hon. Sutnner B. Walters, retired from the Third
Appellate District, sitting by assignment of the Chief
Justice of the Supretne Court of Ohio.)

BROGAN, J., and DONOVAN, .I., concur.
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DISPOSITION: ["*I] JUDGMENT AFF'IRMED, IN
PART, VACATED, IN PART, AND CAUSE RE-
MANDED.

COUNSEL: Appearances: Elizabetli R. Miller, Colum-
bus, Ohio, for appellant.

C. David Kelley, Adams County Prosecutor, and Aaron
E. Haslam, Assistant Adams County Prosecutor, West
Union, Ohio, for appellee'.

Constitutions. T.M. contends these laws violate the Due
Process Claiise, the Ex Post Facto Clause, the Retroac-
twity Clause, and the [**2] prohibition against cruel and
unusual punislunent. We disag-ee and find T.M. has
failed to carry his burden to show beyond a reasonable
doubt that these laws violate the United States or Ohio
Constitution. Accordingly, we affirm, in part, and vacate,
in part, the judgment of the trial court. We remand this
cattse to the trial court for re-classification under R.C.
2152.83(R).

1 C. David Kelley was the elected County
Prosecutor at the time the appeal case was filed.
However, Aaron E. Hasiam is now the elected
County Prosecutor.

JUDGES: Roger L. Kline, Presiding Judge. Abele, J.:
Concurs in Judgment and Opinion. McFarland, J.: Con-
curs in Judgment Only.

OPINION BY: Roger L. Klhie

OPINION

DECISION AND JUDGMENT ENTRY

Kline, P.J.:

[*P1] T.M. appeals the juvenile court's classifica-
tion of him as a juvenile offender registrant and, under
Senate Bill 10, as a tier III registrant. On appeal, T.M.
contends that he was denied effective assistauce of coun-
sel because his attorney failed to argue that the trial court
should use its discretion and not subject ltini to classifi-
cation_ We agree and vacate the classification. T.M. con-
tends Ohio's laws requiring registration and notification
for sex offenders violate the United States and Ohio

[*P2] On September 12, 2005, the state filed a
complaint in juvenile court. The state alleged that 15-
year-old T.M. was a del'nrquent cltild becausc he had
engaged in sexual conduct, between December 1, 2001
and February 14, 2005, with a person less than thirteen
years of age in violation of R.C. 2907.02(A)(1)(b).

[*P3] T.M. admitted to the charge. As a result, the
court found that T.M. was a delinquent child. The court
later sentenced T.M. to the care and custody of the Ohio
Department of Youth Services for a minimum period of
one year and a maximum period not to exceed his 21st
bhthday. The court stated in its entry that a classification
hearing would be held upon the child's release from cus-
tody.

[TP41 T.M. was scheduled for release on January 2,
2008. The cottrt therefore scheduled the classification
hearing for Deceniber 26, [**3] 2007. The conrt found
that T.M. was (1) a'Juvenile Sex Offender Registrant"
and (2) a tier III registrant under recently enacted Senate
Bill 10. The coutt reduced its findings to writing and
filed two entries showing the same on February 1 1, 2008.
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[*P5] T.M. filed a motion for reconsideration. The
trial court denied the same by entry on February 21,

2008.

["P6] T.M_ appeals the trial court's classification
detenninations as stated in its February 11, 2008 entries
and assetts the following assignments of error: I. "The
trial court en-ed when it classified [T.M.] as a juvenile
sexual offender registrant because it did not first make a
determination as to [T.M.]'s age at the tinie of the offense
and even if [T.M.] was age eligible for classificatiou, the
court erred because [T.M.] was only subject to discre-
tionary classification and the court failed to consider all
of the factors mandated by R C. 2152.83." II. "[T.M.]
was denied the effective assistance of counsel when trial
counsel failed to educate herself about the age distinc-
tions in the classification law and the difference between
mandatory and discretionary juvenile offender registrauts
and to ensure the court understood the non-mandatory
[**4] nature of her clicnt's duty to register under R.C.

2152.83, wliich led the coutt to classify [T.M.] as a Tier
lll juvenile offender registrant, as well as failed to object
to the court's classification order despite evidence that no
registration was possible or appropriate." III. "The trial
court erred wlren it applied Senate Bill 10 to [T.M.], as
the application of Senaee Bill to [T.M.] violates his right
to due process as gnaranteed by the Fourteenth Amend-

inent to the United States Constitution and Article I, Sec-

tion 76 of the Ohio Constitution." IV. ""I'he trial court
en-ed when it applied Senate Bill 10 to [T.M.], as the
retroactive application of Senate Bill 10 to [T.M.] vio-
lates the Ex Post Facto clause of the United States Con-
stitution and the Retroactivity Clause of the Ohio Consti-

tution." V. "The trial court erred when it applied Senate
Bill 10 to [T.M.], as the application of Senate Bill 10 to
[T.M.] violates tlte United States Constitution's prohibi-
tion against cruel and unusual punislnnents."

II.

['P7] We address T.M.'s second assignment of er-
ror ottt of order. T.M. contends that lie was denied the
effective assistance of counsel.

[*P8] Ohio law provides a statutory right to coun-
sel for juveniles [*''5] in proceedintgs held under R.C.
2152.83. R.C. 2151.352; see, also, In re C.A.C., 2ndDist

iVos. 2005-CA-134, 2005-CA-135, 2006 Ohio 4003, at
P44 (affording a juvenile a right to counsel at a classifi-
cation hearing without considering the basis of the right).
Ohio courts have construed other statutory rights to
cotmsel as requiring the effective assistance of counsel.
State v. Jordan, 6th Dist. No. L-02-1270, 2003 Ohio
3428, at P28; State v. Price, 10th Dist. No. 00AP-1434,

2001 Ohio 8874, unreported; State v. Dotson (Mar. 12,
2001), 4th Dist. No. 99CA33, 2001 Ohio 2507.

[*P9] "'In Ohio, a properly licensed attorney is pre-
sumed competent and the appellant bears the burden to
establish counsel's ineffectiveuess."' State v. Counvy-
man, 4th Dist. No. 08CA12, 2008 Ohia 6700, at P20,

quoting State v. YYright, 4th Dist No. 00CA39, 2001
Ohio 2473; State v. Hatnblin (1988), 37 Ohio St.3d 153,

155-56, 524 NG.2d 476. To secure reversal for the inef-
fective assistance of counsel, one must show two things:
(1) "that counsel's performance was deficient* * * "
which "requires sltowing that counsel made en-ors so
serious that counsel was not functioning as the 'counsel'
guaranteed the defendant by [law;]" aud (2) "that the
[**6] deficient perfortnance prejudiced the defense * * *
[,]" which "requires showing that counsel's elTors were
so serious as to deprive the defendant of a fair trial, a
trial whose result is reliable." Strickland v. Washington
(1984), 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed 2d

674. See, also, Countryman at P20.

[*P10] "A defendant establishes prejudice if'there
is a reasonable probability that, but for eottnsel's unpro-
fessional errors, the result of the proceed'utg would have
been different. A reasonable probability is a probability
sufficient. to undermine confidence in the outcome."'
State v. Meddock, 4th Dist. No. 08CA3020, 2008 Ohio

6051, at P13, quoting Strickland at 694.

[*P11] "When counsel's alleged ineffectiveness in-
volves the failure to pursue a motion or legal defense,
this actual prejudice prong of Strickland breaks down
htto two components. Fitst, the defendant must show that
the motion or defense 'is meritorious,' and, second, the
defendant must show tltat there is a reasonable pi-obabil-
ity that the outcome would have been different if the
motion had been grattted or the defense pnrsued." In r-e

Adrian R., 5th Dist. No. 08-CA-17, 2008 Ohio 6581, at

P23, citing Kimmelman v. Morrison (1986), 477 U.S.
365, 375, 706 S. Ct 2574, 91 L. Ed 2d 305 (other cita-

tions [**7] omitted).

[*P12] Here, under the first prong of the Strickland

test, we find counsel's perfonnance at the classification
hearing deficient.

[*P13] "'flte court that adjudicates a child a delin-
quent child, on the judge's own motion * * * may con-
duct at the time of the clsild's release from the secure
facility a * * * hearing to deterrnine whether the child
should be classified a juvenile offender registrant." R.C
2152.83(B)(1)-(2). However, the juvenile court has dis-
cretion and may decline to issue an order at this hearing.
R.C. 2152.83(B)(2)(a). If the court issues an order, it
must cousider the six factors listed in R. C. 2152.83(D).

[*P14] Here, it appears from the record that not
only T.M.'s counsel, but the prosecnth7g attorney and the
court, may have mistakenly believed that T.M.'s classifi-
cation was mandatory. T.M.'s counsel did not raise any
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argument that T.M. should not be subject to classifica-
tion. Flutlie; T.M.'s eounsel made no araument based on
the factors listed as mandatory considerations under R.C.
2152.83(D) before the court issucd its order. Stated di€
ferently, eveu if the trial coutt understood the diseretion-
aty nature of its determination, defense counsel made no
argument that indicated that [**8] the trial court should
decline to issue an order classifying T.M. as a juvenile
offendet- registrant, let alone make that argument on the
basis of the mandatory factors listed in the statute. There-
fore, for these reasons, we find the performance of T.M.'s
attontey deficient.

[*P15] We now examine the second prong of the
Strickland test, i.e., the prejudice prong. Under Strick-
land, as noted above, the question is whether there is a
reasonabie probability that, but for counsel's errors, the
result of the proceedhig would have been dif-ferent, As
we stated earlier, a reasonable probability is a probability
sufficient to undermine eonfidence ht the outcome.

[*P161 The record indicates T.M.'s argument has
some merit. The lrial cotut did consider whether T.M.
should be subjected to conmiunity notification and con-
cluded that he should not be. Transcript at 43. Further-
more, the court stated, "It's been a long time since I've
seen a transfotniation [* **] I mean, a complete change
ht one person, * * * to the positive[.] * * * That you've
made a lot of good decisions. *"* Departinent of Youth
Servicas has done a tremendous job in briuging back a
mucl better product than that wliich we had sent. So, I
see no [**91 reason why you shouldn't be highly suc-
cessful in this life." Transcript at 66. Thus, in this case,
the comt may well have exercised its discretion under
R.C. 2152.83(B)(2)(a) to decline to issue an order that
classifies ttte child a juvenile offender registrant. Of
course, the offense T.M. admitted to is a serious one, and
the court may well have classified T.M. as a juvenile
offender registrant anyway. Btit under these ch-cunl-
stances, we find that the failure of trial counsel to raise
any argument in this case that T.M. should not be subject
to classification undemtines our eonfidence in the out-
come of the hearing. Consequently, under the second
prong of the Sa-ickland test, we find that T.M. was preju-
diced by his counsel's perforinance.

[*P17] In fairness, T.M. raised the issne of the trial
court's discretion to not issue an order clesstfying a chiid
in the "motion for reconsideration." However, there is no
apparent nile that would allow such a motion tmder the
rules for juvenile procedure. The statutory provision that
allows for the filiug of petitions to reclassify or declas-
sify does not apply because the motion for reconsidera-
tion was filed within three years of the first classification
[**lo] hcaring. R.C. 2152.85(B)(1). The trial court does
not explain why the niotion was denied. "However, after
a trial court issues a final, appealable order, a motion for
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reconsideration of that final order is a nullity, and any
judgment entered on such a motion is also a nullity."
Napier v. Napie-, 4th Dist. No. 08CA9, 2009 Ohio 3111,
at P7, citing Pitts v. Ohio Dep't of Trans_ (1981), 67
Ohio St. 2d 378, 379, 423 NE.2d 1105; Kauder v.
Kauder (1974), 38 Ohio St.2d 265, 267, 373 NE.2d 797,
Therefore, we will not consider the motion for reconsid-
eration or the judgment denying it.

[*P18] Accordingly, we sustain T.M.'s second as-
signment of error. We vacate T.M.'s classification and
remand this cause to the trial court for a re-classification
hearing.

IV

[*P19] T.M.'s third, fourth, and fifth assignments
of error consist of challenges to the constitutionality of
S-B. 10.

[*P20] As T.M.'s constitutional claitus are matters
of law, we review thetn de novo. Long Beach Ass'n, Inc.
v. Jones (1998), 82 Ohio St 3d 574, 576, citing Ohio Bell
Tel. Co. v. Pub. Util. Cornn. (1992), 64 Ohio St. 3d 145,
147, 593 N.E.2d 286.

[*P21] Statutes enacted in Ohio are "presumed to
be constitutional." State v. Ferguson, 120 Ohio St.3d 7,
2008 Ohio 4824, at P 12, 896 N.E.2d 110, citing State ex
rel. Jackman v. Cuyahoga C'ty. Court of Common Pleas
(1967), 9 Ohio St.2d 159, 161, 224 NE.2d 906. [**11]
This presumption remains until one challenging a stat-
ute's constitutionality shows, "beyond reasonable doubt,
that the statttte is unconstitutional." Id.p citing Roosevelt
Properties Co. v. Kinney (1984), 12 Ohio St3d 7, 13, 12
Ohio B. 6,465 N.E.2d 421.

A.

[*P22] T.M. in his third assignment of error con-
tends that the application of S.B. 10 to him violates his
right to due process of law. T.M. raises two arguments
that S.B. 10 violates his due process rights.

[*P231 First, T.M. contends that the statute violates
procedural due process as it substautially decreased the
procedural protections afforded to juvenile offenders.
Most notably, T.M. states, "Under Senate Bil] 10, a court
no longer makes specific case-by-case detenninations of
a juvenile offender's dangerousness or likelihood to reof-
fend; rather, the court simply notes the offense commit-
ted and assigns the child to the corresponding registra-
tion tier." T.M.'s Brief at 14. But nowhere does T.M.
provide a citation or an argtunent for the priuciple that a
sex offender classification system violates due process
where that system does not tnake case by case decisimvs.

[*P241 We have previously explained proeedural
due process rights in reference to S.B. 10 in State v.
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Netherland. 4th Diet No. 08CA3043, 2008 Ohio 7007, at
P17. [**12] "The right to procedural due process is
found in ttte Fourteenth Amendment to the Urtited States
Constitution and Section 16, Article I of the Ohio Consti-
tutioti. To trigger protections under these clauses, a sex
oYT'ender must show that he was deprived of a protected
liberty or property interest as a result of the registration
requiretnent. See Steele v. Hamilton Cty. Community
Pvfental Health Bd., 90 Ohio St.3d 176, 181, 2000 Ohio
47, 736 N.F..2d 10. Althougb due process is 'flexible and
calls for such procedural protections as the particular
situation demands,' Mathews v_ Eldridge (1976), 424
U.S. 319, 332, 96 SCt. 893, 47 L.Ed2d 18, quoting Mor-
rissey v. Brewer (1972), 408 US. 471, 481, 92 S.Ct.
2593, 33 L.Ed2d 484, the basic requirements of this
clause are notice and an opporuwity to be heard. State v.
Hochhausler, 76 Ohio St.3d 455, 459, 7996 Ohio 374,
668 NE.2d 457" Netherland at P17.

[*P25] The Supreme Court of the United States re-
cently considered a procedural due process challenge to
Connecticut's sex offender registry. Connecticut Dept of
Public Safety v. Doe (2003), 538 U.S. 1, 123 S. Ct. 1160,
155 L. Ed. 2d 98. The registration scheme at issue in that
case, much like S.B. 10, relied exclusively on the nature
of [**13] the conviction. Id. at 4-5. The petitioner ar-
gued he was entitled to a hearing so he could demon-
strate that he was not currently dangerous. Id. at 4. The
Court held that the state was under no obligation to pro-
vide a hearing to establish a fact unnecessary under the
statute, unless the registrant could show that fact was
necessary because of a constitutional provision. Id.
Likewise, for T.M. to prevail on this assigtunent of error,
T.M. must demonstrate that S.B. 10 violates substantive
due process. A procedure to demonstrate a particular fact
is only constitutionally required when the constitution
requires that fact to be determined.

[*P26] "[T]he state violates an individual's substan-
tive due process rights when it engages in'conduct which
shocks the conscience and offends those canons of de-
cency and faimess which express the notions ofjustice of
English-speaking peoples even toward those charged
with the most heinous offenses."' Walters v. Ghee (Apr.
1, 1998), 4th Dist. No. 96CA2254, 1998 Ohio App.
LEXIS 1421, unreported, quoting Ne:well v. Brown (C.A6
1992) 981 F 2d 880 (other internal quotations omitted).

[-P27] T.M. contends S.B. 10 somehow violates
substantive due process because it iuflicts punislunent on
the accused [**14] and this conflicts with the principles
of juvenile law, which is meant to promote rehabilitation
and in furtherance of that goal the law "should make
every effort to avoid [juveniles] being attainted as critni-
naI before growing to the full measure of adult responsi-
bility." T.M.'s Brief at 14, quoting State v. Agler (1969),
19 Ohio St.2d 70, 71, 249 N. E.2d 808.
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[*P28] However, this court has repeatedly held that
S.B. 10 is civil in nature; a conclusion that necessarily
rejects T.M.'s argument. State v. Coburn, 4th Dist. No.
08CA3062, 2009 Ohio 632, at P12; State v. Randlett, 4th
Dist. Ato. 08CA3046, 2009 Ohio 112, at P14; ,State v.
Linville, 4th Dist. No. 08CA3051, 2009 Ohio 313, at
P71; State v. Messer, 4th Dist. No. 08CA3050, 2009
Ohio 312, at P12. We see no reason to revisit this con-
elusion now, and we find S.B. 10 is not so punitive as to
frustrate the ptupose of Ohio's juvenile law.

B.

[*P29] T.M. in his fourth assignment of error con-
tends that the application of S.B.10 to ltim violates the
Ex Post Facto Clause of the United States Constitution
and the Reb-oactivity Clause of the Ohio Constitution.

[*P30] Previously, we have found S.B. 10 does not
violate the United States Constitution's prohibition on ex
post facto laws [*'] 5] or the Ohio Constitution's prohi-
bition on retroactive laws; see, e.g., Coburn at P8-13;
Randlett at P8-15; Linville at P7-12; Messer at P7-73.
We see no reasott to revisit this issue for this case_

C.

[*P31] T.M. in his fifth assignment of error con-
tends the application of S.B. 10 to hitn violates the
United States Constitntion's prohibition against cruel and
unusual punishments.

[*P32] This court has not yet addressed these spe-
cific eballenges to S.B. 10, but other Ohio courts have
found that S.B. 10 does not constitute either ( 1) exces-
sive punishment; see, e.g., Ilolcomb v. State, 3rd Di.rt.
Nos. 8-08-23, 8-08-24, 8-08-25, 8-08-26, 2009 Ohio 782,
at PI1; State v. Williams, 12th Dast. No. CA2008-02-029,
2008 Ohio 6195, at P103-105; State v. Byers, 7th Di.st.
No. 07 CO 39, 2008 Ohio 5051, at P75-77; or (2) crue]
and unusual punishment. See, e.g., Gildersleeve v. State,
8th Dist. Nos. 91515, 91519, 91521, 97532, 2009 Ohio
2031, at P41-43; In re M. E., 5th Dist. No. 2008CA00161,
2009 Ohio 1762, at P24; Iulontgomery v. Lej,fler, 6th
Dist. No. H-08-011, 2008 Ohio 6397, at P24; In re
Smith, 3rd Dist. No. 1-07-58, 2008 Ohio 3234, at P37-
38. "As long as RC. Chapter 2950 is viewed as civil,
and not criminal--remedial, [**16] and not punitive--
then the period of regisxation cannot be viewed as pun-
ishment. Accordingly, it logically follows that it does not
constitute cntel and unusual punishment since the pun-
ishment element is lackittg." Byers at P77. We choose to
follow Byers and all other Ohio courts that holds the
same. Therefore, we find that, as applied to T_M., S.B.
10 does not constitute eitlter excessive punishment or
cruel and untisual punishment.

D.



2009 Ohio 4224, *; 2009 Ohio App. LEXIS 3562, **

[*P33] In T.M. third, fomth, and fifth assignmeits
of error, we find that T.M. has failed to show beyond a
reasonable doubt that S.B. 10 is unconstimtional.

[*P34] Accordittgly, we overrule T.M. third,

foutth, and fifth assiguments of error.

IV.

[*P35] T.M. contends in his first assigntnent of er-
rot- that the lower coutt eiTed by failing to consider man-
datory statutory considerations before classifying him as
a juvenile offender registrant_ However, based on our
resolution of T.M.'s second assignment of enar, T.M.'s
first assignment of error is nioot. See App.R. 12(A)(1)(c).

V.

[*P36] ln eonclusion, we sustain 'f.M.'s second as-
sigtnnent of error, vacate tJie lower court's classificazion
and remand this cause for re-classification. We ovei-rule
T.M.'s third, fourth, and fifth assignments [* * 17] of er-
ron. Finally, we find T.M.'s first assigmnent of error
moot.

JUDGMENT AFFIRMED, IN PART, VA-

CATED, IN PART, AND CAUSE REMANDED.

JUDGMENT EN'I'RY
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it is ordered that the JUDGMENT BE AFFIRMED,
IN PART, and VACATED, IN PART. We remand this
cause to the trial coutt for a re-classification hearing.
Appellant and Appellee shall equally pay the costs he-ein

taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special niandate issue out of this
Court directing the Adams County Common Pleas Court,
Juvenile Division, to cany this judgment into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate

Procedure. Exceptions.

Abele, J.: Concurs in Judgment and Opinion.

McFat-tand, J.: Concros in Judgment Only.

For the Court

BY:

Roger L. Kline, Presidiag Judge

NOT7CE TO COUNSEL

Pursuant to Local Rule No. 14, this docutnent
constitutes a fnal jttdgnrent entry aud the time period
for fnrther appeal comtnences fi-om the date of filing
with the clerk.
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§ 2152.79I. Children subject to sex offenderi-egistration and notification law

If a child is adjudicated a delinquent child for committing a sexually oriented offense or a child-victim oriented of-
fense, if the child is fomteen years of age or older at the tirnc of comtnitting the offense, and if the child committed the

offense on or after Januaiy I, 2002, both of the following apply:

(A) Sections 2152.82 to 2152.86 and Chapter 2950, of the Revised Code apply to the child and the adjudication.

(B) In addition to any oi-der of disposition it makes of the child under this chapter, the court may make any de-
tennination, adjudication, or order authorized under sections 2152.82 to 2152.86 and Chapter 2950. of the Revised Code
artd shall make any determination, adjudication, or order required mider those sections and that chapter.
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