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I. EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT

GENETZAL INTERI3ST

This case involves one of the most basic questions of appellate jurisdiction necessary to

all e.ases whicli are appealed: Does an appellate court have jurisdiction to remand a claim based

on respondeat superior when there has been no evidence subinitted supportive of a respondeat

superior claim, no tiuding by judge or jury rclative to a respondeat supcrior claim, and

consequeotly, no final appealable order or assignment of error regarding a respondeat superior

claim? In the interest of cortsistency and predictability of the judiciary, the answer should be no.

It is noted in the opinion written by the Third District Court of Appeals that tlrcre was no

finding againstDefendant-Appellant, Lima Radiology Associates, Ine. ("1.,RA"), and its decision

applies to Dr. John Cox only. (App. Op. at ¶ 12, fh. 2, Appx. 6). The coutt of appeats remanded

the cause of action as against Dr. Cox only. (App. Op. at ¶ 63, Appx. 30). The "1'hird District

erted, however, wlien it did riot explicitly decline jtirisdiction as to LRA on the respondeat

superior claim, and also when it did not clarify that no cause was remauded as against LRA.

In several instances throughout its opinion, the Third District stated that its decision

applied only to Dr. Cox, and inferred that the judgment in favor of LRA remained undisttubed.

The court wrote the following,

Based on all of the foregoing, ihe judgmenl of the trial cotirt in favor of Dr.
Almudallal is affirmed, the judgment of Dr. Cox is reversed, and the cause
remanded to the tiial coui-t for fin-ther proceedings consistent with this
opinion. (App. Op. at ¶ 63, Appx. 30).

The Complaint names Lima Radiology Associates (LRA) urider the cloctrine
of respondeat superior as the employer of Dr. Cox or that Dr. Cox was an
owner ofLRA. The judgment entry on the jury's verdict indicates that LRA
was dismissed pursuant to the verdict. Ilowever, LRA's involvement was not
mentioned during trial nor was there any finding by the jury in regards to
LRA. Rather, all parties acted as if the ease were solely against Dr. Cox aild
Dr. Almudallal. (App. Op. at 1112, fn. 2, Appx. 6)_
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There.fore, this assignment of error cioes nol apply to the verdict rendered in
favor of Dr. Almudallal, and we address this issue only as it applies to Dr.
C'ox. (App. Op. at 19. Appx. 10).

[W]c address this issuc only as it applies to Dr. Cox. (App. Op. at 145, Appx.

The Third District should have explicitly stated that no cause was remanded against L.RA.

Two reasons support this Court's review of thc Third District's decision. Fii-st, a court of appeals

only has jurisdiction to review and modify, affirm, or reverse final appealable orders. Because

Plaintiffs-Appellees entirely failed to prove that LRA was liable for the negligcnce of Dr. Cox on

a theory of respondeat superior, and because there was no finding by judge or jury regarding

LRA's potential vicarious liability, there was no final appealable order over which the Third

District tnaintained jLlYisdiction to reveise and reniand. Second, a court of appeals should uot be

permitted to review errors not properly set forth in the appellant's brief. Plaintiffs-Appellees did

not cite any error for the "t'hird District's review regarding the judgment in favor of LRA.

Instead, Plaintiffs-Appellecs proceeded at the appellate level just as they did in the trial court-

as if the case were just against Drs. Cox and Almudallal withotit any mention of LRA in their

brief. (App. Op. at 1112, fii. 2, Appx. 6).

This Court should grant juriseiiction to hcar this case and confirm the decision of the

Third District reverseci and renianded the case only as to Dr. Cox and not LRA. A decision

froxn this Court will clarify the parameters of appellate jurisdiction when a court of appeals

reviews a case in which there is no lurding by judge or jury against a defenclant and no

assignment of error relative to that defendant.

II. STATEMENT OF THE CASE AND FAC1'S

On March 31, 2005, Plaintiff-Appellec, Jeffiey Geesvnan, presented to the emergercy

department of St. Rita's Medical Center. Mr. Geesaman, who had a history of obesity, poorly
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controlled hypertension, smoking, and alcohol consumpuon, complained of dizziness, balance

issues. slurred speech, problems with his vision, and vomiting. The emergency meclicine

physician suspected a stroke or p'ansient ischemic attaek and cotitacted naurologist, Dr. Ali

Almudallal. After discussion, Mr. Geesaman was admitted to the internal medicine department

and Dr. Ahnudallal was to provide a neurologic:al consult. Mr. Geesaman was placed on a

numbcr of different niedications, including aspirin.

The following day, Dr. Almudalial ordered an MRI of Mr. Geesaman's brain, among

other tests, Thc MRI was read by Defendant-Appellant, Dr. John Cox, a nemroradiologist.

Because the diffusion weighted images did not appear when Dr. Cox accessed Mr. Geesaman's

MRI on the computer, Dr. Cox did not review those images and concluded that the MRI was

normal. Accordingly, Dr. Almudallat ruled out a stroke and discharged Mr. Geesaman from his

neurological care with instrnctions to follow up with him for additional testing to determine other

possible conditions for Mr. Geesaman's symptonis. Dr. Almudallal testified he told Mr.

Geesaman to continue taking aspirin every day. Mr. Geesaman, however, testified Dr.

Ahnudallal never gave this instruction. Mr. Geesaman was discharged frotn the hospital on

April 2, 2005.

On April 5, 2005, Mr. Geesaman returned to the emergeney room witti increased

symptorns and was diagnosed with having a stroke. At this tiine, a review of the first MRI

revealed that Mr. Geesaman had an carlier stroke. Mr. and Mrs. Geesarnan filed a complaint for

medical malpractice against Dr. Ahmudallal, Dr. Cox, and his employer, LRA (among others).

As against LRA, Plaintiffs-Appellees pled a cause of action under the doctrine of respondeat

superior.



During discovery, Dr. Cox acimitted that lie breached the standarcl of care by failing to

review thc diffusion weighted images of the tirst MRI. At trial. Plaintiffs-Appellecs argued tttat

three additional clays of aspirin wou(d, more likely than not, have preventec( the April 5, 2005

sti-oke. Defendants, on the other haud, argued that aspirin therapy wotdd have been ineffective

and further, even if the first stroke had been identitied, Mr. Cleesaman would have moi-e likely

than not suffered the second stroke..

As for PlaintifPs-Appellees' respondeat superior claim, no evidence was submitted at trial

to support this claim. Plaintiffs-Appellees never came forward with evidence that Dr. Cox was

eniployed by LRA and was working in his scope of that employment when lie read the results of

the fit:st MRI. Only one question was posed during trial which related to Dr. Cox's employment

with LRA. Appellecs' counsel asked, "Okay. Now, in 2005 when Jeff Geesatnan was at the

Hospital you worlced for Lima Radiological Associates; Correct'?" Dr. Cox replied, "Correct."

Appellees ncver submitted as evidence any pleadings, discovery responses, or other docmnents

to support their respondeat superior claim. There was no stipulation of fact or judicial finding on

this issue. In all aspects, Appellees proceeded as if this case was solely against Dr. Cox and Dr.

Almudallal.

The jury rendered a unanimous verdict in favor of Dr. Cox and Dr, Almudallal. It found

no negligence on the part of Dr, Almudallal, and additionally that Dr. Cox's admitted negligence

did not proximately cause Appellee's injury. There was no finding by judge or jury relative to

LRA,. On August 10, 2009, the Third District reversed and remanded only as against Dr. Cox.

Dr. Cox filed a timely motion for reconsideration and LRA filed a timely motion for

cladficationlreeonsideration. Dr. Cox also filed a motion to certify a conflict. These motions are

currently pending before the Third District.
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Ill. ARGUN1lNT IN SUPPOI2T OF' PRO.POSI'CION OF LAW

Proposition of Law

Appellate jurisdiction for review does not include thc ability to
affirm, modify, or reverse a judgment in favor of a defendant
wben there was no finrling by trial jndge or jury as to that
defendant's liability on the basis of respondeat superior and no
assignment of error was asserted relative to that defendant.

Fhe Third District erred when it did uot explicitly decline jurisdiction as to LRA and

failed to clarify that the cause reversed and remanded as to Dr. Cox did not inciude any cause

against LRA. Tlie Third District could not have properly reviewcd and remanded an issue

relative to LRA's potential liability under respondeat superior because (1) there was no fioal

order or judgment on that issue, and (2) this issue was not raised in Plaintiffs-Appellees'

assignments of error as required by App.R. 16. While the Third District reiterated that its

decision applied only to Dr. Cox and there was no finding by the jury rcgarding LRA, it should

be further clarificd that tlre Third District did not remand a cause against LRA. A remand as to

LRA would be beyond the Court's jurisdietion.

Pirst, under Ohio constitutional and statutory law, courts of appeals shall have such

jurisdiction "to review and afi'irni, modify, or reverse jiadgnzents or ftnal orders of the courts of

record inf'erior to the court of appeals within the district ...." Article IV, Seciion 3(B)(2), Ohio

Constitution, R.C. §2502.02 (emphasis added). In otlrer words, if there is no final and appealable

judgment or order, then an appellate court has no jurisdiction to review the matter. Kouns v.

Pernbertorz (Ohio App. 4 Dist. 1992), 84 Ohio App.3d 499, 501(citations omitted).

In this case, there was no judg nent or final order of the trial court concerning whether

I.RA could be vicariously liable for Dr. Cox under a theory of' respondeat superior. 'Therefore,

the Third District did not have jurisdiction to review that issue. As pointed out, "[t]he,judgment

entry on the jury's ver<lict indicates that LRA was dismissed pursuant to the verdict. However,
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1,RA's irvoh=errrersi rras not rnentioned dzrring the (rial nor riw.s llrere cr frndirrA hI, the jury irs

re "crds lo LRA.° (App. Op. at 1112,, fn. 2, Appx. 6) (emphasis ad(led).

Appellees had the burden of proving every essential fact neeessary to create vicarious

liability. L-ashur v East Ohio Gas Co. (Ohio App. 8 Dist. 1928), 31 Ohio App. 161, 165. This

requires proof of lwo elements. Appellees were required to first adduce evidence of the

relationship of master and servant. Vencill v.Cornmell (Ohio App. 10 Dist. 1956), 103 Ohio

App. 217, 219. Secouci, Appcllccs were required to prove that the employee was aeting within

the scope of cmpioyment, under the control of the employer, or under the express or implied

aathorization from the employer. Id. Whether an eniployee is acting within the scope of

employment is generally a question of fact to be determined by the jury. Osborne v. Lyles

(1992), 63 Ohio St.3d 326, 330.

In this case, neither judge nor jury made any finding as to the required elements of

respondeat superior. Accordingly, while there is a trial court entry dismissirrg LRA, that

jildgment did not make a frnding or tuling on LRA's potential vicarious or respondeat superior

liability. Without a judgnient or final order on the respondeat superior question, the Tllird

District did not have jtuisdiction to review that issue ptirsuant to Ohio constitutional aud

statutory law. The judgment entry on the jury's verdict with regards to LRA remains

undisturbed.

Seeond, Plaintiffs-Appellees failed to assign as error any mistake concerning the trial

court's judgment in favor of LRA. As such, the Third District did not havejurisdiction to review

and affircn, modify or reverse the judgment.

Specifically, Plaintiff.s-Appellees only made the following Assignments of Error:

1. The trial com-t erred when it excluded Appellants' loss-of-chance
theory of recovery from trial.
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• Overrulcd as moo't. (App. Op.1135, Appx. t8.)

H. "I'hc trial court erred when it refu.sed to charge [lie jury on thc loss-
ot^chance theory of rccovcry.

• Sustained only as to Dr. Cox. (App. Op. ¶¶ 19, 34. Appx.
10 . 18.)

I11. The trial court erred when it charged the jury on appeltant Jeffrey
Gcesaman's comparative neghgence.

• Overruled as moot. (App. Op. J[ 36, Appx. 19.)

IV. The trial court erred when it admitted evidence of appellarit Jefficy
Geesaman's prior drug use.

• Overruled. (App. Op. ¶ 43, Appx. 22)

V. The trial court erred wlien it adinitted Dr. Lanzeri's deposition into
evidence at trial.

• Overruled as to Dr. Cox. (App. Op. ¶¶ 44, 54, Appx. 23,
27.)

VI. Tlie trial court erred when it admitted testimony from Dr. Preston
in aontravention of its own order regarding two MRIs taken of
Jeffrey Geesarnan's brain.

• Sustained only as to Dr. Cox. (App. Op. ¶ 61, Appx. 30.)

Ohio Rule of Appellate Procedure 16 is mandatory, and provides that the appellant slrall

include in his brief: "argument containing the contentions of the appellant with respect to each

assignment of error presented for revicw and the reasons in support of the contelttiorts, with

citations to the authorities, statutes, and parts of'the record on which appellant relies." (emphasis

added). The appellate rules estabhsh mandatory guidelines for an appeal. See e.g. Mariano v.

Boren's Wallboard, Ti2miball App. No. 3948, Sept. 16, 1988, unreported, 1988 WL 96638 at ' l.

The failure to comply with these criteria provides the grotinds for dismissal of an appeal. Id.

(citing In Shore v. Che.rter• (Ohio App. 10 Dist. 1974), 40 Ohio App.2d 412). [fere, if Plaintiffs-
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Appellees sought to appeal the jud^^nicnt in favor of LRA (wliich it does nol appear they did).

Plaintiffs-Appellees entirely failecl to comply with App.R. 16. Such a failure should be fatal to

any potential appeal as to the judgtTient in favor of LRA. Id.

Moreover, it is woll-setCled that if an issue is not assigned as error in an appellant's brief.

thcn the issue is not properly before thc court of appeals. See Saale v. Gore, Lucas App. No. l..

05-1242, 2006 Ohio 5622, 1^ 15 (clisre.garding sentencing isstte raised in defendant's reply bi-ief

because issue not raised in assignment of error). See, atso, Akron v. 4Yendell (Ohio App. 9 Dist.

1990). 70 Ohio App.3d 35, 46 (`-[W]e need not address thesc issues as they are not separately set

forth as assignments of error."); Dublin v. Clark, Frantclin App. No. 05AP-431, 2005-Ohio5926,

at fn. 2 (declining to consider issuc raised by appellant that was not raised in an assigntnent of

error); Hqffn-?an v. CtfSHO, Inc., Clermont App. No. CA2004-09-072, 2005-Ohio-3909, at 'fn.l

(disregarding alleged error stated in footnote of appcllate brief because error not raise(i in

assignment of error).

Thcrc is no dispute that Plaintiffs-Appellees failed to assign as error to the "I'hird District

anything concerning the trial court's judgment in favor of LRA. Plaintiffs-Appellees never

argued that LRA was liable for the alleged negligence of Dr. Cox on a theory of respondeat

superior, or any other lcgal theory. Plaintiffs-Appellees entirely failed to cite to a singie

authority or statute to challenge the binding judgcnent that stands in favor of LRA dismissitig it

from this action. Likewise, although Plaintiff's-Appellees filed a broad Notice of Appeal of the

verdict in'favor of all Defendants (including LRA), they failed to cite to a single part of the

record to particularly support any grounds for appeal of the judgment in favor of LRA. Because

Plaintiffs-Appellees failed to assign as error any mistake concerning the judgment iti favor of

LRA, the Third District did not have jurisdiction to review and remand that judgment.
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IV. CONCLUSION

Appellsnt Lima Radiology Associrites, Inc. respcctfully requests this Court accept

risdiction so that the important issue may be reviewed on the merits.
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Case Na 1-08-65

SfT ^^ J.

{^A} Plainti('fs-appeAants Jeffrey and Lori Cleesaman appeal the October

1, 2008 judgmrenl: of the Common Pleas Court of Ailen County, Ohio, entenng a

judginent fbr lhc defendarts-appellees, Dr. John Cox, l.in)a Radiology Associates,

and Dr. Ali Alniadallal, and disniissing the Gessarnans' complaint follotiving a

jury verdict in favor of the appellees.

{Jt2} The facts relevant to this appeal are as follows. On March 31, 2005,

Jeffre:y Geesaman went to the emergency roonr at St. Rita's Medical Center where

he saw Dr. Gary Beasley. Mr. Geesaman reported that he was experiencing

dizziness, balance issues, slurred speech, prob].ems with his vision, and had

voniited three times throughout t.he day. His blood pressure was taken at the tinle,

aad it was 1711111 antl later reached 184/117. His weight was 280 pounds, and

he was 6' 1" tall. Mr. Geesaman also provided a history to medical personn.el,

which included poorly controlled hypertension, smoking, and alcohol

conslunption. Mr. Geesaman further stated that Ite quit smoking anci consuming

alcohol a aumber of years prior. In addition, lie reported that his niother had a

stroke at age fotty-five,

{I(3} Dr. Beastey conducted a physical exam of Mr. Gcesamaax in order to

deteimine the cause of his symptoms and found no signs of trauma to his head.

Dr. Beasley did not have Mr. Geesaman stand up or walk beca2se of his size and

compla^zts of dizziness and balance problems. Mr. Geesamau was placed on a
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Casc No. 1-08-65

hcarf. monitor, and a. chest x-ray and CT scan of his head were taken, as wetl as

other tests. 'I'he chest x-ray atd physical examination were negative for any

cardiac problems. The CT' scan did not show any kind of bleed ot trnnor that

could explain the sy4nptoms. However, Mr. Geesarnan's sugar level was elevated

at 224.

(14} Ail:et' reviewing the vazious tests and conducting his own

exaniina#ion, Dr. Beasley was concemed that Mr. Gcesaman might have had a

st.roke or was experiencing a transient ischernic attack ("TIA"). As a result, Dr.

T3easley, who is an crnergency medicine physieian, contacted neurologist, Dr. Ali

Almudallal, to discuss the case and his concerns. After diseussing the case, the

decision was made to ltave Mr. Geesaman admitted to uiternal meclicinc atid Dr.

Almudallal would provide a neurologicaf consult.

(¶5) "rhat evening, Mr. C3eesamat was admitted to the hospital and placed

on a number of different medications, including aspiri.n. The following day, Dr.

Almudallal ordered several tests for Mr. Geesaman, inaluding magnetic resonance

imaging ("MRI") of his brain, in order to determine if he had a stroke, An MRI of

the brain itrvolves the taking of hundreds of intages in various sequences,

including diffusion weighted images. The MR1 was reviewed by Dr. 7ohn Cox, a

netuoradiologist. Dr. Cox concluded that the MRI was normal and wrote that

conchision in his report. After reading the conclusion of Dr. Cox, as well as the

results of the other tests, Dr. Almudallal ntled out a stroke.
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Case No. 1-0865

f9(61 Iv1r. Geesaman's condition seemed to itnprove, and Dr. Almudallal

detennined that his neurological problems were possibly causeil by aitlier a

complicated migraine or labyrinthitis, an inflammation in the iitner ear. Therelbre,

Dr. Alrniida11a1 discharged Mr. Geesaman Hoin his neurological care. Prior to

disch.aiging Mr. Geesaman from neurology, Dr. Ahnudallal spoke with him and

his wife about his eonclusiorts and decided to see him on an auqpatient basis to

provide adclitional workup for these possible conditions. In addition, Dr,

Alumdallal testified that be told Mr. Geesaaian to conl.inue takin.g aspirin every

day. [{owever, the (ieesamans testified that he never gave that instraction.

{j(7} Mr. Geesunan remained in the hospital. for another day because of

other issues, including his hyper-tension and his newly discovered diabetes, wlucti

were being treated by ihe internal medicine pliysicians. On April 2, 2005, Mr.

Geesama x was disebarged front the hospital. Prior to that discharge, he was given

discharge instzuctions and five prescriptions, neither of wizich iuvolved lzirn talcing

aspitin. Upon leaving the hospital, Mr.Geasaman did not take any additional

aspirin.

{j(8} For the next three clays, Mr. Geesanaan seerned to be improving.

However, on April 5, 2005, Mr. Geesaman returned to St. Rita's emergency rootn.

Tliis time lie and his wife reported that his slurred speecli had increased, he was

off balance, had difftculty walking, was confused, had right sided weakness, loss

of appetite, and was very tired. Once again, Mr. t^reesatnan was adinitted to the

•4-
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Case No. 1-08-65

hospital, and auotber MRI 0f his brain was order-ed in addition to other tests.

lnciuded in the other tests was ainagnetic resonance arrgiograrn ("MRA")_ An

MRA uses aitragnetic tield to provide pictures of bloocl vessels inside the body.

In this case, the MRA was utilize.d to determine if tmy abnorinalitios in Mr.

Geesaman's vessels, such as a blood clot, existed that could cxplain his symptoms.

{1[9} 'I'his second MRl i-evealed that Mr. Geesaman had suffered a stroke.

In addition, the docto!rs treating Mr. Ueesainan realized that his first IvLRI had

shown that he had a stroke. In fact, two to three infarcts, dead tissue caused by a

stzoke, were visible in the April l, 2005 MRI_ l-Iowever, those infarc.ts went

unnoticed because Dr. Cox failed to view the diffusion weighted images of the

MItI. l:>iffirsion weighted images are lrelpful to identify au area of acute ischernia

ii the brain, i.e. a restxiction in btood supply, wltich would iadicate a reoent stroke.

In this case, these images showed daniage to the portions of the brain located in

the back of the head, knottar as the poris and the cerebelltrm. Problems in these

parts of ttra brain were consistent with the symptoms Mr. Geesaman was

experiencing when he eame to the hospital the first tirne.

{¶10} Mr. Geesatnan remained in the hospital untii April 13, 2005, when

he was transferred to the rehabilitation facility at St. Rita's. lie remained it1

rehabilitation until he was discharged to his home on May 11, 2005. As a result of

the strokes, he suffered brain damage, leaving tvm perrxranently disabled and

unable to care for himself.

-5-
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Case No. 1-08-65

{1jl l} The (ieesamans file(i a complaint for medical ma(practice and loss

of consortium against Dr. Alrnttdallal, Dr. Cox., and several others on September

13, 2006. The case proceeded tlLrough the discovery phase with the parties

deposing several doctors on behalf of r,ach and various partie; being distnisscd.

Among those deposed was Dr. Charles Lanzieri, a neuroradiologiat. Dr. Lanzieri

was listed as an expett witness for the Geesamatis.

{112} I)uring discover_y, Dr, Cox admitted that he breached the standard of

care by failing to review the diffusion weighted images of the MRI.1 Ultimately,

the case proceeded tn trial against Dr. Almudallal, Dr. Cox, and Lima Radiotogy

Associates.` Prior to the trial, the Creesaulans filed a motion in limine, asking the

court to exclude any cvidettce of Mr. Geesanian's prior drug and alcohol usage,

The court overruled this urotion. Additionally, Dr. Cox filed a motion in linrine,

requesting that the Geesanzans not be permitted to introduce any evidence or mtdce

any argument to the jury as to loss of a less-than-even chance of recovey. The

trial courG graitted this request and ordered that the Geesamans were "foreclosed

from bringing forth any evidence with a focus on Loss of Chanee,"

' The parties dispute the reuson for Dr. Cnx's brnacit of duty_ Dr. Cax tnaintained that thc images did not
appear when !te accessed Mr. Geesaman"sM21 in the computer due to some problem with the system,
However, witnesses t'or tho plaintiffs testified that the system was working properly and the images were
availablc for review when Dr. Cox accessed Mr. Geesaman's MRI. In any event, Dr. Cox admitte<t that hn
should havc reviewed these unagcs arnd that his failtue to recogatize that the images were not available and
to exaaiine them prior to detctmining the Nlltt was normal was a breach of the statidard of care.
'The complaint natnes Lima Radiology Associates ("LRA") under the doctrine of respondeat superior as
the enrplo yer of Dr. Cox or that Dr. Cox was the owner of L]ZA. The judgment entry on the jury's verdict
indicates that LRA was dismissed pursuant to the verdict. However, LRA's involvement was not
mentioned duong the trial nor was there a finding by the jury in regards to LRA. Rather, all partics acted
as if the caso were solely againat Dr. Cox and Dr. AUnudallal.
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fhaf analysis found tttat patien[s who were treated wit'L aspirin had an 8.3%

chance of having anottzer stroke, whereas patients who were not treated had.a 10"/n

cltance of having anothex stroke. These numbars correlated to a 17'Yo relative risk

rc(inction for a second sh-oke in patiattts who were tieated with aspirin and an

absoluCe risk reductiou of 7.7%.

{^16} At the conclusion oF all the evidence, the tiial coutt provided the jury

wittt instl'uctions, interrogatories, and verdict forrns. Included in the inst.ruetions

was ati instruction about comparative ttegligenoe. After deliberations, the jury

answe.red the necessary intenrogatories and returned vc.rdicts in favor of Dr.

Aln udallal and Dr. Cox. Specifically, the jtrry found that Dr. Almudallal was not

negligent. It also fourtd that Dr. Cox's negliget ce, whiclt was conc.eded at hial,

did not proximately cause injury to Mr. Geesaman. In accotdance with these

verdicts, the trial courl rendexed ;judgment in favor of the doctors and dismissed

the CJeesatnans' eomplaint.

{¶17} The Geesamans now appeal, asserting six assignments of error.

ASSIGNiVIENT OF EIIROR NO. I

THE TRIAF. COUR'I' ERRED WkiTiN IT EXCLUDED
APPELLANTS' LOSS-OB-CHANCE TFIEORY OF
I2ECO V ERY BROM TRIAL.

ASSIGNMENT OF ERROR NO. 2

TF3F, TRIAL COUR'I' ERRED WII'F.N IT I2EFUSEI) 1'O
CHARGE Tlir JURY ON TFIT1 LOSS-OF-CI'3ANCE TITEOItY
OF RECOVERY.

-8-
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ASSIGNNCGN'T OF EI2ROR NO. 3

THls TRIr1L COURT ERRED WHEN IT CHARGED 'TTIl;
.TURY ON APPELLANT JEFFREY GEESAMAN'S
COMI'ARAI'IVE NEC,I,IGTNCI!;.

ASSIGNIYIF;NT OF ERROR NO. 4

TTIF TRIAL, COIJRT ERI2ED WIIEN II' ADNIITTED
EVIDENCE OF AI'PEI.,I.,ANT JEFFREY GEESAlV1A.N'S
PI2IOR DRUG USE.

ASSIGNMENT OF ERROR NO. 5

THE TRIAL COURT ERRGDWI3EN IT ADMI'I"TRD DR.
LANZIERI'S DEPOSITION INTO EVIDENCF. AT TR.IA.L.

ASSIGNiVIIa:NT OF ERROR NO. 6

TH.E 'I'RIAL COURT ERRED WIiEN IT ADMTP'Ph,D
`I'ES'TllVIONY FROM DIt. PI2ES'TON IN CONnTRAVENTICDN
OF ITS OWN ORDER REG.ARDING T'WO IvLR.IS TAK[1N O}?
.IEF1tI2EY GEESAMAN'S BRAIN.

{1118} For case of discussion, we elect to address the assignments of error

out of order.

SeconclAssignment of'Error

{IJ3.9} In their second assignntett of error, the Geesa.mans maintain that the

trial court elred when it failed to instruct the jury on the issue of loss-of-chance.

Init9al.ly, we note that thisassignment or error involves tl7e causation element of a

medical malpractice action, not issues of duty and a breach t.hereol; i.e.

negligence. The jury found that Dr. Almndallal was not negligent and,

-9-
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accodingly, ncver proceeded to the causation inquiiy. Therefore, tlus a.ssignment

of error cioes rtot apply to the verdict rendered in favor of Dr. r' lnmdallal, and wo

address this issue otly as it applies to Dr. Cox_

(V20} In general, rectue.sted instruetions should be given if they are correct

statemcnt,s of the law applicable to the facts in the case and reasonable minds

might reach the cotrc(usion sought by the instruction. iifurphy v. Carrolton lulfg.

Co. (1991), 61 Ol io St.3d 585, 591, 575 N.E. 2d 828. "In reviewing a record to

ascertain the presence of sufficient evidence to support the givisag of a[n] ...

instraction, an appellate conrt shoutd determine whetl er the record contains

evidenae from whicli reasonable minds nught reach the coti.clusion sought by the

instruction." Sd., citing Feterle v. Ffuettner (1971), 28 Ohio St.2d 54, 275 N.E.2d

340 at syllabu.s. In reviewutg ttte sufficiency of jury instruetions given by a triat

court, the proper standard of review for art appellate court is whether the trial

court's refusal to give a requested jury instruction constituted ara abuse of

discretion under the facts and circutnstances of the case. State v. Wolons (1989),

44 Olrio St.3d 64, 68, 541 N.6.2d 443. The texm "abuse of discretioti" implies that

the court's atti.tude is unteasonable, arbitrary or tmconscionable. Blakemore v.

731akemnre (1983), 5 Ohio St.3d 217, 219, 450 N.E.2d 1140.

{1(21J Here, the issue is whether the evidence warranted an instrnction on

loss-of-chance. The loss-of-chance theory, more appropriately referred to as "loss

of a less-than-even chance," was first recognized as a metbod of recovery in a

-10-
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Perrnanenteniedical malpractice action in Ohio in 1996. See Itoberts v. Ohio

Medical Group, Inc., 76 Olzio St,3d 483, 668 N.H.2d 480, 1996-Oliio-375. The

plairttiff,'in Roberts was the executor of the estate of a patient who died fianA. lung

cancer_ Id. at 484. The defendants failed to di.agnoae and properly treat the

patient's inng cancer for ceventeen months. Id. 'I'he plaintiff presented evidence

that the decedent would bave lrad a 28% percent chance of survival had proper a11d

timely care been rendered ttut that the deferzdants' negligence decreased that

chance of survival to zero. Id. After reviewing ttie loss-of-chance theory and

Ohio's prior treatment of this theory, thc Court held:

In order to maintain au action for loss of a less-lhan-even chance
of recovery or survival, the plaintiff must present expert iuedical
testimony showing that the health care provider's rtegligent act
or omission increased the risk of harin to the plaintiff. It tlien
hecomes a jary quesfion as to whetlier the defendant's
negligence was a caase of the plaintif'Ps iajtn-y or death. Once
that burden is inet, the trier of fact may then assess the degree to
whicli the plaintiff's chances of recovery or survival have beeu
decreased and calculate the appropriate measure of damages.
'I'he plaintiff is not required to establish the lost cliance of
recovery or survival in an exact percentage in order for the
utatter to be submitted to the jury.

Id. at 488, 668 N.E.2d at 484. In so holding, the Ohio Supreme Court expressly

overruled its prior holding in Cooper v. Sisters of Charity of Cincinnati, Inc.

(1971), 27 Ohio St.2d 242, 251-252, 272 N.E.2d 97. Id.

{j(22; ]n Cooper, the decedent, a sixteen-year-old boy, was struck by a

truck while riding a bicycle and hit his head. Cooper, 27 Ohio St.2d 242. The
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e.aiergency room pliysician failed to conduct a proper exaruination, tluts missing

his slnill fi<icture and welling of the tissues in ehe back of his head. W. at 243-245.

The doctor sent $im horne, and the boy died early the next rnorning from his

inj,u;es. Id.

{5J23} The exeetrtor of the boy's estate brought suit and presanted two

expctts. M. at 245-248. One doctor, who perfoiared the decedent's autopsy,

stated that it was difficnlt to asccrtain with any degree of certainty whether the

decedsnt would have surv'iveil or died with proper treatrnent. Id. at 247. The

other ctoctor testifie.d that proper diagaosis and surgery wou(d have placed the

boy's chances for survival around 50°io, Id. The trial court granted the defendants

a direeted verdict, finding that the plaintiff failed to establish proximate cause

between the defendants' negligence and the boy's death. Id. at 248-249. In

affirming this decision, the Supreme Coutt of Ohio rejected the loss-of-chance

theory and only permitted recovery in a medical malpractice action under a

traditional proxirsiate cause standard, i.e. when the plaintiff could prove that the

negligence of the tortfeasor was more probably than not the proximate cause of the

death an.d/or injury of the patient. Id. at syllabus.

{,(24} In Roberts, the Court re-examined the loss-of-ctiance theory and the

views expressed in Cooper. Roberts, '76 Ohio St.3d at 487. The Court then found

that it could "no longer condone this view" and overruled Cooper. Id, at 488. Ln

explauzing its decision, the Court stated: "Rarely does the law present so clear an

-1z-
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opportrinity to correct an unfair situatiaa as does this case before us. `I'he time has

come to discard the traditionally harsh view we previously followed[.]" Id- The

Court also declared that "[a] patient wha seeks medical assistance frorn a

professional caregiver lias the right to expect proper care and should be.

companaated for any injury caused by the caregive.r's negligence wlzieh has

reduced his or her chsmce of surviva.l." Id. The Court went on to discuss the

advancements seen in the medical field and the importance of earty intsrvention

and held that "a heatth care pinvider should not be insnlated from liability where

there is expert medical testunony showiug that he or she reduced the patient's

chances of survival." Id.

{¶25) During the trial in this case, the Geesamans presented the testimony

of Dr. David Thaler, who couctuded that Mr. Geesarnan's second, more

devastating stroke and its attendant injuries more likely than not could have been

avoided but for the errors made in failing to identify the first stroke and treating

liim properly. Dr, Almudallal testified as upon cross-examination that Mr.

Geesainan's chances of avoiding that second stroke were 25-33% if he had been

properly treated after his first stroke. Dr. Kirshner, in testifving for Dr. Cox,

acknowledged that some studies have shown that wilh proper treatrnent, such as

the use of aspirin, there is a 13-20% ehance to avoid a second stroke. Lastly, Dr.

Preston, in testifying for Dr. Almadallal, stated that a meta-analysis of tlrirteen

-13-

13



Case No. 1--08-65

different studies involving stroke treatment witlt aspidn demonstrated a 17%

relativa risk reduction and 1,7 absolute risk reduction for having a sccond sPaol<e.

{a(z(i) On thcse facts, the evidence before the juty was sufficient that

reasonable minds might reach the conclusion sought by a loss of less-than-even

chance of reeovery instructimi. "1'his evidence was introduced initially by the

Creesamans through the use of cross-examiaiation of Dr. Almudallal in their case-

in-chief and was {urther brought about during the presentation of expert witnesses

for the respective defenses, Altllough Dr. "Ihater provided testimony to establish

proximate causation, witnesses for the two defendant doctors iuzd Dr. Almudallal

himself provided the evidence which warranted a loss of less-than-even chanee

in.strnction.

{^271 Nevertheless, Dr. Cox maintains that the loss of less-thatreven

chance theory should tiot be forced upon the defense because the Cfeesamans

proceeded ander a prox.itnate cause theory of their case in theit' complaint. In

support, Dr. C'ox relies upon another Ohio Supreme Court c:ase, McMullen v. Ohio

State Univ. Hospitals, 88 Ohio St.3d 332, 725 N.E zd 1117, 2000.-Ohio-342. In

McMullen, tfle plaintiff s decedent suffered frmn cancer, had a bone marrow

transplant, and later rettuned to the hosp'rtal with high fevers and a possible viral

infection. Id. at 333. The decedent's ltmgs had fluid buildup and she experienced

shortness of breath, leading to the placement of an endotracheal ("$T") tube

Phrough her mouth and throat in order to maintain her oxygenation level. Id.

-14-
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Three days later, on October 14, 1990, her oxygen saturation level dropped to a

critical point, and wheti other efforts faited to improve this level, the nurses

removed her FiT tubc. Zd. It took the responding doctors several different atienpt.s

in excess of twe.nty minutes before the ET nzbe was successfally re-established.

Id. llming this lime, the dececlent's oxygen saturation level fel1below that

consistent with life, causing the decedent irreversible damage to her brain, lungs,

and heari. Id. She died seven days later. Id,

{^28} During a trial to the court, the p1 ntiffnresented evidence that this

event was the diroct cause of all the underlying eauses of the decedent's death.

McMullen, 88 Ohio St.3d at 334. The defendants presented evidence that prior to

the October 14, 1990 incidcnt, the decedent's chances of survival were less than

thirtyfifty percent given her overall condition and that she woulcl have died withiu

days, notwithstanding the events on October 140`. Id. at 335_

(j(29) The trial court found that tiie decedent had a chance of surviving

prior to October 14, 1990, but that the negligerit medical treatment decreased her

chance of'survival to zero. Id. The court found in favor of the decedent's estate

but then conducted a trial on the issue of damages and applied the formilla for the

calculation of damages based upon a lost chance of survival rather than a total

amount of damages. Id.

{¶30} The Supreme Court found that the trial court should never have

proceeded to assess damages under a loss of chance theory given the trial court's

-15-
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conelusion that the cause of death was the October 14, 1990 anoxic: or hypoxic

event, attributed solely to the, defendants' negligence. Id. at 337. Specifically, the

Court hcld tliat it. "never intended to Corce this theory on a plaintiff who could

otherwise prove that specific negligent acts of elie dcfendant causetl the ultirnate

harni."

{¶31} Further, the Court noted that a review of the many cases on loss of

less-than-even c.ltance revealed a particular factual situatior involved:

the plaintiff or the plaintif't's decedent (was] already suffer•'rng
frosn sotne Injury, condition, or disease when a inedical provider
negligently diagnoses the condition, fails to render proper aid, or
provides treatment that actually aggravates the condition. As a
result, the nnderlying condition is allowed to progress, or is
hastened,. to the point where its inevitable conseqaeuces becoine
manifest.

Id- The Court then found that the case before it was different in t.hat the ultimate

harm was directly caused by the defendants' negligence rather than by tlteir

negligence combining with the decedent's pre-existing condition. II, at 341.

Thus, the Court concluded that the trial court should not have applied the loss of

less-than-even.ohance theoty.

{192} `I'lte sitt ation before us is akin to the cases reviewed by the Supreme

Court in McMullen, wherein a medical provider's ttegligence combined with Mr.

Geesatnan's pre-existing condition to lead to the injury, rather than the actual facts

of MeMullen. The holding in MeMulten was designed to prevent a tortfeasor from

escaping full liability when the person the t:ortfeasor negligently injured happened
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to also suffer from sorne pre-existing condition. Ilowever, in this case, no one

alleged that Dr. Cox did something to directly cause Ivlr. Geesaman to hava a

stroke, but instead, that he failed to recognize the first stroke, which led to a lack

of proper tieahuent to prevent the second stroke.

{1133} Onee again, the entire premise of Che loss of less-than-even chanec

of recovery/survival is ttiat doctors and otlier mcdical personnel should not be

allowed to benefit from the uncertainty of recoveryJsurvival that thair negligence

has created. See Roberts, 76 Ohio St.3d at 486-487. Moreover, "'[w)hen those

preexist g conditions have not absolutely preordained an adverse outcome,

however, the chance of avoidu g it shoutd be appropriately compensated even if

that chance is not better than even. "' Robffts, 76 Ohio St.3d at 487, quoting King,

Causation, Valuation, and Chance in Personal Injuty "t'orts Involving Preexisting

Conditions and Fnture Consequences (1981), 90 Yale L.7. 1353, 1354.

(¶34} For these reasons, the jury sttoutd have been instructed on the loss of

tess-than-even chance theory of recovery. Although the Geesamans presented

testirnony that Mr. Geesaman's chanee to avoid the second stroke and resultant

injuries was more probable than not witli proper diagnosis and treatment, other

evidence could have led a reasonable juror to conclude that Mr. Geesaman had a

less-than-even chance to avoid the second stroke and resaltant injuties_ Therefore,

if the jury did not find proxiatate cause, the eviden.ce warranted instructing them to

consider loss of chance, not as a fallback position for the Geesamans, as Dr. Cox
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asserts, bot basecl upon lhe evidence before it. Thus, Che trial cotu't abused its

disc.retion in unreasonably refiising to instruct the jury on tlris issue when the

evidence clearly si.ipported it. For these reasons, ehe second assigmuent of error is

stkstamed-

F'irst.4ssignrncznt ofFrro -

f^35} The Geesamans assert in their #irstasstgnitient of error that the trial

court erred in exchtding the Ioss ofless-than-even chance of recovery.during their

case-in-ehief: Although we fail to find any tegal obstacle in Ohio law for the

C'ieesamans to have pursued both the traditional notion of proximate causation and

the relaxed causation staFxlard of loss of less-than-even chance, especially in light

of tt e Snpremo Court's decision in Roberts to expressly ovenvte Cooper, we need

uot decide this issue here given the actual development of the evidence at trial.,

which clearly warranted the requested jury instructiou on loss of less-than-even

chance in aaty event as discussed in the detennination of the second assignment of

error. Therefore, the first assignment of error is moot aaid, consequently,

overruled,

Third Assigrtment of E'rror•

(¶36) In Pheir third assignment of error, the Geesamans contend that the

trial court abused it discretion when it gave thejury an instruction on coinparative

negtigence. 'rhe jury was given eight interrogatories by the trial court at the

conclusion of its instructions. The fourth and fifth intenrogatoiies addressed the
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issue of c:omparative negligence. Ilowever, thc jury was to answer these

interrogatories only if' it fomrd Dr. Alrnudallal negligent anci ihat his negligenca

proximately caused injury to Mr. Geasarnsm or it' it ft nd Dr. Cox's adntitted

negligence proximately caused injury to Mr. Geesanran. E3ecausc the jury did not

tind Dr. Almudallal negligent and dicf not find that Dr. Cox's negligence,

proximately caused injuryy to Mr. Geesaman, thc issue of wttether Mr. Geesaman

was comparatively negligent was never reached. Therefore, this assignment of

crr'or is rnoot and, consequently, overruled.

Fourth Assigntrnent ofC:rror

{^37} The Geesaanans next mamta hat the trial court er7ed in permitting

evidence of Mr. Geesaman's prior drug use to bc introduced at trial. In reviewing

this assignnient of error, we first note that "[t]1ie admission of evidence is

generally witltin the sound discretion of the trial court, and a reviewing court rnay

reverse only upon the showing of an abtise of that discretion." Peters v. Ohio

State Lotrery Comm. (1992), 63 Ohio St.3d 296, 299, 587 N.E.2d 290. As

previously noted, the term "abuse of discretion" connotes a judgment that is

rendered with an unreasonable, arbitrary, or unconscionable att.i.[udc. B/akernore,

5 Ohio St.3d at 219, 450 N.1..2d 1140.

{¶38} In the case sub judice, the medical records of Mr. Geesarxtan

included a reference to prior drug use. One such reference was included in a tetter

to Dr. Stephen Sandy, Mr. Geesaman's pr-imary physician, from Matthew P.
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"Licearcli, Pey.lD. Dr. Zice-ardi conducted a neuropsychologicat consult on lYtr.

Cleesantan on June 7, 2(]05, and wrote a letter to Dr. Sandy regarding his

examination, impression, and recommendations. Included in this letter was the

following statement: "Ilis medical and psychiatric histories are notabie for an

extensive history of polysnbstance abuse, including alcohol, barbiturates, injected

dnigs, and inhalants."

{139} Prior to tial, tha Geesamans filed a motioa in tiinine to exchide any

reference to prior drug use by Mr. Gecsaman. The trial court overruled this

motion, stating that

It's conrmon knowledge the effect of these particular items. * * *
You don't start with, okay, lie had a stroke. lt has to do with
everything; if there is any ]ink or how a person condtteted their
life. It didn't start at that event. And if a person had taken
drugs once or twice that's one thing. Sut if they've taken it for a
number of times over a number of years the court believes that it
does have probative value and it is not prejudicial and wouid
allow reference to the same.

After this ruling, counsel for Dr. Cox commented in opening statement that Mr.

C3eesarnan had a fairly lengthy histozy of substance abuse. In response, Lori

Geesaman testified that she had known her husband since 1992, that they were

married in 1996, aiid ihat she had never known hifm to have taken any illegal

drugs.
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{^140} 7'he hial cotut admifted the letter from Dr. 7icc.ardi as a part of Dr.

Altnudallal's Bxhibit A.' During closing statcmenfs, counsel for 1)r. Almudallal

placed sevcrai items on a screen in his discussion of dainagus to sliow the jurors

regarding Mr. Geesaman's failure to follow tl rough with tnedical advice, the

number of risk factors that he had and ignored, and his overall fa,iltire to attend to

his own health. In these images, he ineluded the letter frozn Dr. Ziccardi. He

directed the jurors' attention to a portion of the letter, which he highlighted,

invoiving Mr. Geesaman's denial of any cognitive oi- emotional clranges related to

his stroke. However, imrnediately preceding this sentence was the sentence

concerning Mr. Geesaman's history of polysubstance abuse, which was also

underlined.

{1(41} Fvidence Rule 402 provides that "[a)11 relevant evidence is

admissible, except as otherwise provided[.j" Relevant evidence is defined as

"evidence Itaving any tendency to niake the existattce of any fact that is of

consequence to the deterinination of thcs action more probable or less probable

than it would be without the evidence." Evid.R. 401. Relevant evidence is not

admissible "if its probative value is substantially outweighed by the danger of

nnfair prejudice, of confusion of the issues, or of'misleading the jury." I?vid.R.

403.

Although ttie Geesatnans did not object to the admission of this exhibit as a wlwle, thcy did object to any
references to prior drvg usage, presecving this issue for appeal.

21.
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{1142} llere, there was no evidence that any drug use, if shown, was

relevant to the issues bcfore the jury. There was uo test mony shov ing any causal

connection between VTr. Geasanian's drng use, his stroke, and the resultant

damages. Thus, this topic did not have any tendeney to Anake the cxistence of aay

fact of consequence more or less probable. Moreover, even assuining arguendo

that there was sonre relevance to past drug use, its probative value was

substantially outweighed by the danger of unfair prejodice, confusion of the

issues, and of misleading the juror. In fact, tlte ti5al couit's own statement, notecl

above, evidenccs these problems as it appears to have been misled by the evidence

of prior drug use and confiised as to the issue. Thus, the trial court should not.

have allowed this evidence and abused its discretion in so doing.

{J}43) However, while the trial court erred in admitting evidence of prior

drug use, we caimot 'find tliat the tiial court's decision, given Lhe lirnited nature

and reference to this evidence by the parties, affected the outcome o€ the trial so ns

to rise to the level of reversible error. Therefore, this assignment of error is

overruled.

Fifth Assignment ofBrror

(1(44} The Geesainans assert in tlreir fifth assignment of error that the trial

court erred when it admitted the depositiott. of Dr. Charles Lanzieri, a

neiuoradiologist, into evidence during the trial. As an initial matter, we note that

the taestimony of Dr. Lanzieri involved the standard of care of radiologists and
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causation. Ciiven the jury's finding that Dr. Ahnudallal was not ne,giigetit, this

assignment of en'or cloes not apply to the verdict rendered in favor of him. "I'hus,

we address this issue only as it applies lo Dr. Cox.

{1(45} During the discovery phase of this casc, the Geesamans listed Dr.

Lanzieri as one of their experts_ As a result, a deposition of Dr. I.,ar>?ieri was

condneted on 7une 23, 2008, and all counsel presetit questioned Dr. Lanzieri to

varying degrees.4 At trial, the Geesamans elected not to present Dr. Lanzieri as a

witness in their case-in-ohief. However, counsel for Dr. Cox introduce(i the

deposition of Dr. Lanzieri dtning the presentation of Dr. Cox's case. 'The

Geesammss objected to the use of the deposition for a number o P reasons. 'l'he trial

court overruted these objections, attd the deposition in its entirety was then read

irtto the reoord.

{}(46} The use of depositioits at trial is governed by Civ.R, 32. "rhis rule

states, ia relevant part:

At the trial * * * any part or all of a deposition, so far as

admissible under the rules of evidence applied as though the

witness were then present and testifying, ntay be used against

any party who was present or represented at the talriog of the

deposit[on *** in accordance with any one of the following

provisions * * k

The deposition of a witness, whether or not a party, ntay be nsed
by any parly for any purpose if the conrt finds: * * * (e) that: the
witness is an attending pliysieian o?- medical expert, although

` At this point in the litigation, St Rita's Medical Center was a defendant. Counset for the hospital was
present at Dr. Lar¢iori's deposition and also qnestioned him. The hospitat was tatar dismissed prior to trial.
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residing within the connty in whic.h the act.ion is heard *I " or
(g) upott application and uotice, that such exceptional
circumstances exist as to ntake it desirable, in the iuterest of
justice anti with dueregartl to the iniportance of presenting the
testimony of witnesses orally tn open court, to allow the
deposition to be usecl.

Civ.R 32(A)(3). In cases involving medical nialpraclic.e, a pcr.son giving expert

testimony on the issve of liiibility must be licensed to practice medicine by the

authority of any state and devofe at least fifty percent of his/her

professional time to active elirrical practice in hisi7ter lieenseci field or to teachin.g

it al an acct-edited school. C;vid.R. 601(1?).

(1147) In this case, Dr. Lanzieri qualified as a medical expert in radiology.

Therefb re, Civ.R_ 32(A)(3) was s'atisfied. Further, hc was a professor of radiology

and neurosurgery at University Hospitals of Clevelatid/Case Western Reserve

University Sehool of Medicine at the time of his deposition in Sune of 2008.

Additiorrally, when he was deposed; kre haci recently stepperi down as chairrnan of

the (tepartrnent of radiology and resumed beittg a full-6me radiologist. Thus, he

was competent to testify pursuant to P,vid.R. 601(D).

{148) However, our analysis does not end there. Rather, C1iv.R. 32 only

pem7its the use of depositions "so far as admissible under the tules of evidence."

Civ.R. 32(A). That rule also providas that "[tlhe introduction in evidence of the

deposition or any part thereof for any purpose other tham that of contradicting or
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impeacbing the deponant makes the deponent the wihie.ss of the party ititroducing

the deposition[.]" Civ.R. 32(C).

{1(49} Evidence Rule 611 governs the mode and ordcr of interroga.t.ion and

presentation of evidence. Included in this rule is that "[,l]eadiug questions should

not be used on the direct examination of a wittiess except as may be necessary to

develop the witness' te5timony:' Evid.R. 611.(C). However, despite this

limitation, `[t]he allowing or refusing of leading questions in the examination of a

witnes.s must very largely be subject to the control of tiie court, in the exercise of a

sound discretiota."' Iiamage v. C;entr(il Ohio Emergency Serv., Inc. (1992), 64

Ohio St.3d 97, 111, 592 N.B.2d 828, quoting Seley,v. UI). Searle & Co. (1981),

67 Ohio SG2d 192, 204, 423 N.E.2d 831. In addition, the Rules of Evidence

provide that "[c]ross-examina.tion shall be pet-mitted on all relevant tnatters and

mattsrs affecting credibility." Evid.R. 6 1 1(B).

(¶50) A t.zial court's ruling on these issues will stand absent an abuse of

discretion. Lambert v. Shearer ( 1992), 84 Ohio App.3d 266, 275, 616 N.1:.2d 965.

As previously stated, an abuse of discretion "connotes more than an error of law or

judgmeut; it impiies that the court's attitude is unreasonable, arbitrary, or

unconscionable." Blakemore, 5 Ohio St.3d at 219, 450 N.E.2d 1140.

{,f51} In the case sub judice, the Geesamans asse.rt that Dr. Cox made Dr.

Lanzieri his witness when Dr. Cox introdueed the deposition at trial. T'hus, they

tnaintain that leading questions by counsel for Dr. Cox should not have beert
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permitted at fh,c tnal, They further contend that by allowing this deposition tobe

introduced, t4ie trial court denicd thern the right to cross-examine Dr_ Lanz.ieri

pursuantto Sv,id.R.611(Ii).

{j152) A review of Dr. Cox's counscl',s examination of Dr. Lanzieri during

t}ie deposition indicates that he asked many leading questions in attempting to

discover the facts upon which Dr. Lanzieri based his opinions. By doing so, lie

was clearly cross-examining Dr. Lanzieri, who at the tiine of the cleposition was

not Dr. Cox's witness. The problem arose when Dr. Cox subsequently deeided to

present the deposition of Dr. Lanzieri in effect as his own witness in Dr. Cox's

case-in-chief.

j11531 In this particular deposition, however, Dr. Lat-Zieri was repeatedly

allowed to elaborate on his answers, ofteii times providing great detail and in

depth explanations. In addition, many qnestions were also astced by counsel for

the two otlier remaining defertdants, Dr. Almudallal utd St. Rita's Medical Center,

botti of wlrom also permitted Dr, Lanzieri to expound upon his responses.

Accordingly, on tlre record before this Court, we cannot conclude that the trial

court acted in an unreasonable, arbitrary, or unconscionabte manner in perrnitting

the use of the deposition at ttial or that any prejudice resulted therefrom based

upon the use of leading qnestions.

{1154} As to the contention that the Geesamans had no opportunity to cross-

examine Dr. Lanzieri, this assertion is without merit. During the deposition of Dr.

-26-

26



Case No. 1-08-65

Lanzieri, couusel for the Gcesamans did ask questions of hzm. Although we note

that counsel fomDr. Ahnudatlal objected to the Geesamans questioning their own

witness at the deposition, counsel for the Geesamans stated: "I disagree,

obviously. It's a witness, and anybody can ask quest.ions." Counsel tllen

proceeded to ask questions of' Dr, Lanzieri. Thus, Qie Geesamans did have an

opportunity to question the witness, including through ttie use of their own leading

questions. Furthenuore, Dr. Lanzieri was a listed wittiess for the Geesarnans. As

sueli, their counsel had ample opportuniry to fully (liscover the opinion(s) of Dr.

Lanzieri prior to the deposition and to fully question him on those at the deposition

if be so chose, Therefore, the fifth assignmerxt of error is oveiruled.

Sixth Assignment of Error

{¶55} In their sixtlt assignment of error, the Geesarnans assert that the txial

court erred when it permitted Dr. David Preston, the neurologist who testified on

Lehalf of Dr. Altnudallal, to render an opuuon concerning two TviRT's taken of Mr.

Geesaman durirrg his rehabilitation on Aprit 15, 2005, and April 25, 2005,

(¶56} During the presentation of Dr. Alrnudallat's defeuse, counsel for the

doctor called Dr. Preston to the stand, Prior to his testin ony, the Geesamans'

attorney nrade an oral motion in timine, requesting that Dr. Preston not be

pennitted to testify about the aforementioned MRI's, 'I'hese two MItI's showed

additional infarets in Mr. Geesaman's brain.
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{Il(57j Counsel's concern was that Dr. Preston wonld use those images to

show that Mr. C3eesaman was suffering additional strokes despite proper nzedical

intetvent.ion since the April 5, 2005 stroke, thus bolstering the defense theory that

nothing would have prevented tli.e second strolce. 'I'hey maintained thr;ie the

probleni with this sort of testimony was that during his depo.sition, taken a mumber

of months before trial, Dr. Preston did not recall those images and rendered no

opinions based on.t-hose images. Therefore, any testiinony concerc g hose

MRl's in support oi'Dr. Preston's opinions on causation was a surprise and would

be unfairly prejudici.al.

{¶58) The trial comt agreed with the Geesamalts and inf'ormed counsel for

Dr. Alrnudallal that he could not elic.it any testimony from Dr. Preston that

involved those two MRI's. Counsel for Dr. Almudallal followed this decision anci

did not elicit any such te,stiinony. However, during cross-examination by counsel

for Dr. Cox, counsel proposed hypothetical questions to Dr. Preston using those

two MRI's. Specifically, counsel for Dr. Cox asked him to assume that two other

doctors testified that an MRI on April 15`s and on Apri125°i revealed new irifarcts,

both occurring several days after Mr. Geesaman was readmitted to the hospital and

started on aspirin and other medications/treatments. He then asked Dr. Prestart if

this would indicate that the medication was not working to defeat Mr. Geesaman's

atherosclerotic disease, which was causing his sh-okes. Over the repeated

objections by the Geesamans, Dr. Preston was permitted to answcr. He answered
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that the stibsequent strokes did indicate that the ntedicine weis not working at that

point.

{11591 'IYie Rules of Civit 1'rocedurc allow the discovery of opinions of

experts retained by the opposing pady. Sco Civ.R. 26(B)(5). This Court has

previously noted that tlte purpose of this nile is "to prevent surprise when deaGng

with expert witnesses." Vance v. iLlarion Gen. Ilosp., 165 Ohio App.3d 615, 847

N.E.2d 1229, 2006-Ohio-146, at ¶ 12, citing Vaup,hi v. 7he Cleveland Clinic

Foundation (Sept. 6, 2001), 31° Dist. No. 79026, 2001 WL 1034705, at *3.

Moreover, "[a] litigant is not only eutitled to know an opposing expert's opinion

on a matter, but the basis for that opizrion as well *** so that opposiitg counsel

may roake adequate trial preparations." Vaught, S'r Dist. No. 79026, 2003 WL

1034705, at *3.

{1160} Here, the opinion rendered by Dr. Preston that evidence of new

infarets in the April 15°i anc! April 251h MRI's would indicate that the medication

was not working to defeat Mr. Geesamarr's atherosclerotic disease, which was

causing his strokes, was an opinion not previously disclosed during ttis deposition.

Because Dr. Preston did not recall those images and offered ao opinion regarding

anything see¢ on those iinages, counsel for the Geesamans did not have the

opportuarity to adequately prepare for this portion of Dr. Preston's testitnony. This

is true regardless of who asked ttie questions.
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{j(61} Although this would not be regarded as a direct discovery violation

by counsel for lDr. Cox, who did not call Dr. Preston to the stand, it nonctheless

aniounts to wrfair sarprisc artd defeats the spirit of the discovery rules, particularly

in light of the faot that counsel for Dr. Cox was 'present at the t.aking of the

deposition of Dr. freston and during the argument and ruling on the motion in

timine. For these reasons, the sixth assignment of eiror is well taken as to Dr.

C.ox.

{1162) Howe.ver, the subject-matter of tttis assiguuaeut of error involves the

issue of causation, not standard of care. As previously noted, given the jury's

fin(ling that Dr. Ahnudallal was not negligent, this assignment of error does not

affect the verdict in favor of Dr. Almudailai and is overniled as to him.

{¶63} Based on all of the foregoing, thejudgnent of the trial court in favor

of Dr. AluxudallaI is afffrmed, the judgment in favor of Dr. Cox is reversed, an(i

the cause remanded to the trial cottrt for further proceedings cousistent: with this

opinion.

Judgrnet:t Afftr7ned in Part,
Rever.sed in Part, and

Cause Rernanded

ROGERS and BROGAN, J.J., concur.

(2id District Court of Appeals Judge Jatues Austiu Ilrogan, sitting by
Aesignment)

/jlr
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IN 'I'IIP C:OIIRT OS' APPEAf S OI{ OHIO %'
'PH1R7) APPELi.,ATP, DISTRICT'

ALLLN COUNTY

,IEFI?RI'sY (rEESANIA.N, E'F AL.,

PLAINTIFFS-APPP,L7.AN'I'S, CASE NO. 1-08-65

S'I'. IISTA'S MI"+,DICAI, CENTER, ET Al,., J U D G M E'N 'r
ENTRY

DEI7ENDAN'I'S-AI'PELLEES.

For the reasons slatec] in the opinion of this Court, it is the judgment and

order of this Court that the judgment of the hial couzt is affinned in part and

reversed ui part with costs assessed equally between Appellants and Appellees for

which judgment is hereby rendered, The cause is hereby remanded to the trial

court for furtl er proceedings and for execution of the judgroent for costs.

It is further ordered that ehc Clerk of' this Court certify a copy of this

Court's judgment entry anc3 opinioii to the trial court as the mandate prescribed by

App.R. 27; and serve a copy of this Court's judgment entry and opirzion on each

party to the proceedings and note the date of service in the docket. See App.R. 30.

DATED: August 10, 2009
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