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EXPLANATION OF WHY THIS CASE IS NOT A CASE OF PUBLiC OR GRF.AT
GENERAL INTEREST AND DOES NOT INVOLVE A SUBSTANTIAL

CONSTITUTIONAL QUESTION

The case at hand only wants to revisit State v. Foster (2006), 109 Ohio St.3d 1, 845

N.L.2d 470, which was prudently decided by this Court. Foster does not argue that new law has

changed the effect of Foster, only that sorne courts are rnisinteipreting its decision and effect.

'This case is not one of public or great general interest.

Additionally, Foster's case does not involve a substantial constitutional question. 'I'he

Supreme Court of the tJnited States has already declai-ed cumulative punishmcnt for the same

conduet constitutional wliere it is specifically authorized by the legislature. llere, the Ohio

legislature specifically enacted statutes providing for punishrnent as a major chtilg offender over

and above that for possession or trafficking in drugs. The question presented by Foster's case is

not a novel one.

STATEMENT OF THE CASE AND FACTS

A IIasnilton County Grand Jury indicted David Foster witli one count o f trafficknig in

heroin, a felony of the first degree, possession of heroin, a felony of the first degree, and

conspiracy, a felony of the second degree. Foster was charged with major dnrg offender

specifications on each of the drug counts. After ajury trial, Foster was convicted on all counts.

The court sentenced Foster to thhty-four years in prison.

On appeal, the First District Court of Appeals afllrmed Foster's convietions but

remanded the case for resentencing wider State v. P'oster. The trial couil imposed the same

sentence. Foster appealed again. In that appeal, the First District found that the trafficking and

possession charges wei-e allied offenses of similar import and remanded for resentencing. "I'he

trial court then imposed a seventeen-year term, with ten years mandatory time for the underlying
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offenses, and seven yeat-s for the MDO specifieation. Foster appealed again, but the First

Dist-ict affirmed the trial court's judgment.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: Classification and sentencing as a major drug
offender requires no judicial fact-finding.

Foster's first issue on appeal is that his classification and sentencing as a major drug

offender rests on judicial fact-finding. But, the jury made a finding that Foster had possessed

and sold more tlzan 250 grams of heroin, which was sufficient to pi-ove the MDO specification.

No judicial fact-finding was required, and none occutTed.

Under R.C. 2925.11(C)(6)(f) and 2925.03(C)(6)(g), if the amotuit of heroin equals or

exceeds two htwdred fifty grams, the offender is a major dntg offender, and shall be sentenced to

Mandatory time for a felony of the first dogree, and may be sentenced to additional time as a

major drug offender under R.C. 2929.14(D)(3)(b). That code authotizes an additional prison

terni of one to ten years.

In its review of Foster's case, the First District noted that State v. Fosterl severed the

judicial fact-finding requirements ofR.C. 2929.14(D)(3)(b), butitleft intact the authority to

impose additional penalties for MDO specifications. Therefore, judges still retain the discrotion

to sentence for an additional one to ten years under 2929.14(D)(3)(1)), just as they have discretion

in senteneing for other crimes.

In Stcate v. Foster, this Court said "After the severance, judicial fact-finding is not

required beforo imposition of additional penalties for repeat-violent-offender and major-dnig-

offender specifications."2, This language makes clear that additional penalty for an MDO

'State v. Foster (2006), ] 09 Ohio St.3d 1, 845 N.li.2d 470.
' Id. at 29-30, 845 N.E.2d at 498.
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specification is still allowed_ No judicial fact-finding is necessary. Judges possess discretion to

sentence anywhere within the statutory range without making additional findings of fact.3

Proposition of Law No. 2: The add-on enhancement of 2929.14(D)(3)(b) does
not violate double,jeopardy.

Foster's second issue on appeal is that the MDO add-on violated the prohibition against

double jeopardy. But, the First District noted that not every imposition of multiple punishments

violates double jeopardy. `1'he legislature may allow for cnmrilative punishment of the same

conduct.4

When the legislaturc intends to permit multiple prmishments for a single offense, the

double jeopardy clause is not violated.s I3ere, the legislature intended to create a penalty for a

person who sells or possesses large amounts of her•oin over and above thc penalty irnposed for

the drug trafficking or possession itself.t' Therefore, the MDO specification on possession and

trafficking charges does not violate double jeopardy.

The double jeopardy clause does no more than prevent the sentetleing court froln

prescribing greater punishment than the legisiature intended.7 Tl1e trial court did not exceed its

statutory sentencing authority.s Foster's sentence fell within the statutory range set forth by the

legislature. The Double Jeopardy Clause was not violated in this case.

° Siate v. Gonzales, supra.
.Strate v. CPEilds (2000), 88 Oliio St.3d 558, 561, 728 N.E.2d 379, 383.

6 Str te v. Gonzales (2002), 151 Ohio App.3d 160, 176,783 N.E.2d 903, 915.

State v. Childs, supra.
8 Stale v. Moss (1982), 69 Ohio St.2d 515, 518, 433 N.E.2d 181.
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CONCLUSION

Foster's appeal is based on arguments that have already been made clear by the Court -

classification and sentencing as a major drug offender requires no judicial fact-finding, and the

additional time fi-om the enhancement does not violate the Double Jeopardy Clause. The Court

should not take Foster's case, as it does not raise any novel issues.

Joseph T. Deters, 0012084P
Prosecuting Atton ey

Racliel Li ran Cunan, 0078850P
Assistan P osecuting Attorncy
230 East inth Street, Suite 4000
Cinciimati, Ohio 45202
Phone: 946-3091
Attorncys for Plaintiff-Appellee, State of
Ohio

PROOF OF SERVICE
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