
3Jn tCle

itptCTTCE COUlt 0

STATE OF OHIO ex rel.
ROBERT MERRILL, TRUSTEE, et al.,

Plaintiffs-Appellees,

and

HOMER S. TAFT, et al.,

Intervening Plaintiffs-
Appellees

V.

STATE OF OIIIO, DEPARTMENT OF
NATURAL RESOURCES, et al.,

Defendants-Appellants,

and

STATE OF OHIO,

Defendant-Appellant,

and

NATIONAL WILDLIFE FEDERATION,
et al.,

Intervening Defendants-
Appellants.

(E) bi0
Case No. 2009-

On Appeal from the
Lake County
Court of Appeals,
Eleventh Appellate District

Court of Appeals Case
Nos. 2008-1.-007, 2008-L-008
Consolidated

MEMORANDUM IN SUPPORT OF JURISDICTION OF
DEFENDANT-APPELLANT STATE OF OHIO



RICHARD CORDRAY (0038034)
Attorney (ieneral of Ohio

KATHLEEN M. TRAFFORD (0021753)
Porter, Wright, Morris & Arthur, LLP
41 S. High Street
Columbus, Olzio 43215
614-227-1915
614-227-2100 fax
ktraffbrd(a),porterwright.com

Special Counsel for Defendants-Appellants,
Ohio Department of Natural Resources and
Sean Logau, Director

JAMES F. LANG (0059668)
FRTTZ E. BERCKMUELLER (0081530)
Calfee, Halter & Griswold LLP
1400 MeDonald Investment Center
800 Superior Avenue
Cleveland, Ohio 44114-2688
216-622-8200
216-241-0816 fax

Class Counsel and Counsel for Plaintiffs-
Appellees,

Robert Merrill, Trustee, et al.

HOMER S. TAFT (0025112)
20220 Center Ridge Road, Suite 300
P.O. Box 16216
Rocky River, Ohio 44116
440-333-1333
440-409-0286 fax

Intervening Plaintiff-Appellee, Pro Se

L. SCOT DUNCAN (0075158)
1530 Willow Drive
Sandusky, Ohio 44870
419-627-2945
419-625-2904 fax

Intervening Plaintiff-Appellee, Pro Se and
Counsel for Intervening Plaintiff-Appellee,

Darla J. Duncan

RICHARD CORDRAY (0038034)
Attorney General of Ohio

BENJAMIN C. MIZER* (0083089)
Solicitor General

*Counsel ofRecord
STEPHEN P. CARNEY (0063460)
Deputy Solicitor
CYNTIIIA K. FRAZZINI (0066398)
.IOHN P. BARTLEY (0039190)
Assistant Attorneys General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
benjamin.mizer@ohioattorneygeneraLgov

Counsel for Defendant-Appellant,
State of Ohio

NEIL S. KAGAN* (pro hac vrce pending)
*Counset of Record

Scnior Counsel
National Wildlife Federation
Great Lakes Regional Center
213 West Liberty Street, Suite 200
Ann Arbor, Michigan 48104
734-887-7106
734-887-7199 fax

PETER A. PRECARIO (0027080)
326 South IIigh Street
Annex, Suite 100
Colnmbus, Ohio 43215
614-224-7883
614-224-4510 fax

Counsel for Intervening Defendants-
Appellants,
National Wildlife Federation and
Ohio Environmental Council



TABLE OF CONTENTS

Page

TABLE OF CON7'EN'I'S ............................................................................................................... i

INTRODUCTION ...........................................................................................................................1

STATEMENT OF '1'H1i CASE AND FAC7'S ................................................................................2

A. After landowners sued the State over the scope of the State's public-trust ownership
of Lake Erie, the trial court entered judgment against the State in key respeets . ................2

B. The appeals court sjected the State from the case on standing grounds and fixed the
boundary at the momentary water's edge . ...........................................................................4

THIS CASE IS OF GREAT PUBLIC OR GENERAL INTEREST AND RAISES A
SU BSTANTIAL CONSTITUT IONAL QUESTION ..........................................................5

A. The Court should review the appeals court's rejection of the State's standing to
appeal and its denial of the Attorney General's power and duty to defend the State. .........5

1. The appeals court mangled the doctrine of appellate standing .....................................6

2. The appeals court impaired the State's ability to protect the public interest ................7

3. 'I'he appeals court hobbled the Attoniey Gencral's ability to protect state
interests . .... .................................................................................................................... $

4. The Court should summarily reverse the appeals court's standing decision ................9

B. The appeals court's departure from centuries of established law has immense
practical and financial effects for the State and for all Ohioans . .......................................10

ARGUMEN T .................................................................................................................................11

Defendant-Appellant State of Ohio's Proposition of Law 1:

Any defendant against whom judgment is enter•ed has standing to appeal, including
the State qf Ohio when it is named independent of a shecific agency, and including
whers the State's broader interests exceed an agency's admini.strative interests. In
all such cases, the Attorney General represents the State, and his authority to
pr•oceed does not r•eqatire case-by-case instructions from the Governor or• the
General Assernbly . .............................................................................................................11

Defendant-Appellant State of Ohio's Proposition of Law 2:

Lake Erie, ivithin the State's bozrndaries, belongs to the State of Ohio as proprietor
in trust for the people of Ohio, and the State's pl.eblic trzst duties extend to the usual



or ordinary high-water mark, and not the highest or lowest point to which the water
rises or recedes or ivhere the water stands at the anonaent. Further, although
gr•adual, natural changes such as caccretion may »rove that mark or• natural
shoreline, private landowners may not use fiIls or other artifrcial encroachments to
move the boundary qf pnblic rights. Ac#jacent landowners• do, however, possess
.special property rights, known as "littoral rights, " below the ordinary high-water
rnark that are not possessed by other members oJ'the paablic and that are entitled to
respect and certain protections even against the State ......................................................12

A. The landward boundary of Lake Erie is, as a mattei- of law, its orditiary high-water
tnark, and the State as the public's trustee caiuiot abdicate--nor may courts
abolish-the State's duty to protect Lake Erie and its shore in harmony with rights of
the public and landowners alike.........................................................................................13

B. Ohio has long recognized that lakefront owners possess special property rights,
known as "littoral rights," below the ordinary high-water inark of Lake Erie. These
rights are not titles, do not include the right to exclude, and are subject to the State's
public trust over the saine area, but they are rights not possessed by other members
of the public and are entitled to respect and certain protections even from the State........14

CONCI,LJSION ..............................................................................................................................15

CERTIFICATE OF SERVICE . .....................................................................................unnumbered

FXHIBITS

Eleventh Appellate District Journal Entry, August 24, 2009 ....................................Exhibit I

Eleventh Appellate District Opinion, August 24, 2009 .............................................Exhibit 2

Lake County Court of Common Pleas Order, June 9, 2006 ......................................Exhibit 3



INTRODUCTION

1'hc appeals court below committed two fiindatnental errors of profound signiticance.

Plaintiffs sued the State of Ohio over the boundaries of property riglits along Lake Lrie, yet the

court held, inexplicably, that the State lacks standing to defend itsel,f: Then, on the merits, the

court needlessly moved the property lines of every single landowner along the Lake while

declaring that the State ctin no longer protect the rights of all Ohioans to enjoy the Lake and its

shore. State ex red. Merrill v. State of Ohio (11th Dist.), 2009-Ohio-4256 ("App. Op.," Ex. 2).

The Courtshould hear this case to correct both errors.

First, the Court should correct the appeals court's rejection of the State's "standing to

participate in this appeal," id. ¶ 41, which would have devastating effects for other cases and

parties. Even though the State is a named defendant in this case, the appeals court applied the

test used for a plaintiff's standing to sue. Id. 1143. The court compounded its error by saying the

Attorney General may not perform his duty of representing the State-a view at odds with this

Court's recent decision in State ex red. Cordray v. Marsliall, slip op. No. 2009-Ohio-4986, ¶¶ 16-

17. Because this result is so obviously wrong, the Court should invoke its rule authorizing

summary reversals and correct this error at the threshold as part of an order granting jurisdiction.

Second, the Court should address the appeals court's decision nioving the boundary of

Lake Erie and extinguishing public trust rights, because the effects of that ruling are immense

and contrary to established law. The decision defines the rights of every landowner along the

Lake, the rights of every Ohioan to enjoy (or no longer enjoy) the lakeshore, and the right and

duty of the State to protect the public's rights. Even if the decision were correct (and it is not),

issues of such import should be decided by the State's highest Court rather thau by just one of

the four appellate districts along the lakefront. This is especially true since the court below

decided these issues wit{aont even considering the State's arguments on behalf of the public.



At the same titne, the lakefront owners' own property rights warrant due recognition. Ohio

has long recognized that such owners have unique littoral rights that are not shared with the

public, sueh as rights to access the water, build wharfs out into the water, and more. Those rights

cannot be unduly burdened or restricted, but they must also be balanced with the public's

overlapping riglits in thc territory of Lake F,rie. Here, the appeals court upset that balance.

Indeed, the decision below hat-rns as well as helps lakefront owners, so it is in everyone's

interest-that o f the State, the owners, and the public-to have this Court review this case.

STATEMENT OF THE CASE AND FACTS

A. After landowners sued the State over the scope of the State's public-trust ownership
of Lake Erie, the trial court entered judgment against the State in key respects.

This case began when two sets of Plaintiffs, all owners of property bordering Lake Erie,

filed parallel suits in Lake County in May, 2004. Both complaints named three defendants: (1)

the Ohio Department of Natural Resources ("ODNR"), (2) ODNR's Director, and (3) the State of

Ohio. See State ex rel. Merrill v. State, Lake County Court of Common Pleas No. 04CV001080;

State ex rel. Taf't v. State, Lake County Court of Comnion Pleas No. 04CV001081. The cases

were consolidated, and the National Wildlife Federation ("NWF") aud the Ohio Enviromnental

Council ("OEC") intervened. Plaintiffs sought declaratory relief regarding the boundaries of

their titles, the rights of the State and the public, and the boundaries applicable to those rights.

They also sought a declaration that their land had been unconstitutionally taken, along with

injunctive relief, daniages for the claimed takings, and relief in the form of mandamus.

The trial court certified the case as a class action on limited issues. It defined the class as

"all persons ... excepting the State of Ohio and any state agency ... who are owners of littoral

property bordering Lake Erie ... within the territorial boundaries of the State." Class Cert.

Order, Docket (Tr. Dkt.) 123, at 2 (footnote omitted). The trial court explained that "`upland
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property' is defined as real property bordering a body of water and that, in Ohio, `littoral

property' is defined as upiand property that borders an ocean, sea, lake, or a bay of any of these

water bodies, as opposed to 'riparian property' which is defined as upland property that borders a

river, stream, or other such watercourse." Id. The court then certified three questions of law:

(l) What constitutes thc furthesl 1andward boundary of the "territory" as tliat term
appears in R.C. 1506.10 and 1506.11, including, but not limited to, interpretation of
the teims "southerly shore" in R.C. 1506.10, "waters of Lake Erie" in R.C. 1506.10,
"lands presently underlying the waters of Lake Erie" in R.C. 1506.11, "lands
formerly underlying the waters of Lake Erie and now artificially filled" in R.C.
1506.11, and "natural shoreline" in RC. 1506.10 and 1506.11.

(2) If the furthest landward boundary of the "territory" is declared to be the natural
location of the ordinary high water mark as a matter of law, may that line be located
at the present time using the elevation of 573.4 feet IGLD (1985), and does the State
of Ohio hold title to all such "territory" as proprietor in trust for the people of the

State.

(3) What are the respective rights and responsibilities of the class members, the
State of Ohio, and the people of the State in the "territory."

Id. at 2-3.

While summary judgment motions were underway, the State parties determined that their

interests, while comrnon in many respects, diverged in others. ODNR and its Director

(collectively, "ODNR") notified the court that ODNR would litigate separately from the State of

Ohio, that the Attorney General would represent ODNR through Special Counsel, and that the

Attorney General would represent the State directly. Tr. Dkt. 169. ODNR responded to the

summary judgment inotions by stating that, as the administrator of various regulations, it would

"carry out [its] statutory duties consistent with the Court's ultimate declarations." Tr. Dkt. 170.

"1'he State separately maintained that its public title and the public's rights run to the "ordinary

high-water mark"-that is, the usual reach of high water established over time, not the

momentary water's edge. Plahztiffs, on the other hand, claimed that the boundary was the "low-

water mark," even when that mark was below the water, with no public rights above that point.

3



The trial coiLn-trejected both views. See Summary Judgment Order, Tr. Dkt. 183 ("Corn.

Pl. Op.") (attached as Ex. 3). It ruled that the most laudward boundary of Lake Erie held in trust

by the State of Ohio is "the water's edge, which mcans the most landwiud place where the lake

water actually touches the land at any given thne," though it noted that artificial fill could not be

used to niove the line. Id. at 71-72. In othor worcls, it held that the private owners hold title in

fee simple-with no subservience to "public trust" or any public rights--down to the "water's

edge ... at any given monient." Id. at 74-75. lndeed,the trial court went further and refomied

the legal descriptions in all class members' deeds to reflect ownership "to the water's edge as it

existed when the deed was filed," apparently without realizing that this date-speeilic approach

would lead to inconsistent property lines even ainong neighboring owners. Id. at 74. The trial

court ordered that the owners can "exclude others from using the shore down to the water's

edge," id. at 60, and barred the State from exercising any "public trust" rights inconsistent with

this regime, id at 74, and reserved any takings issues for future proceedings, id.

B. The appeals court ejected the State from the case on standing grounds and fixed the
boundary at the momentary water's edge.

All parties appealed except for ODNR. At the outset, the appeals court szra sponte

questioned "whether the state of Ohio has 'standing to participate in this appeal," and

"conclude[d] it does not." App. Op.,[ 41. The cotnt noted ODNR's willingness to honor the

presumptive validity of deeds and adrninister its authority accordingly. Id 1142. It cited case law

governing a plaintiff"s "standing to suc," id ,( 43, and stated that the "Attorney General inay

only act at the behest of the Governor or General Assembly," id. "f'he court concluded that,

because "[t]he governor has ordered ODNR to cease those activities that made it a party to the

action," the Attorney General has "no authority ... to prosecute this matter on his own behalf."

IIolding tlrat "the state of Ohio no longer has standing in this matter," the court struck the State's
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briefs. Id. 1144. Judge Cannon, dissenting on this point, noted that this issue "was not raised by

any party," id. ¶ 135, and that "[t]he state of Ohio is a nanied defendant," id ¶ 136.

On the merits, the appeals court adopted most of the trial court's holdings, including a

unitary boundary of the "actual water's edge" at a given moment. App. Op. ¶ 127. It held that

this boundary limitocl the State's "public trust," so that otily the water itself and "lands under the

waters of Lake Erie, when submerged tinder such waters, are subjcct to the public trust." Id.

(emphasis added). But it departed from the trial court's ruling in significant respects: (1) it did

not define "water's edge" as fixed at the time the deeds were filed, id; (2) it did not define

"water's edge" as a definitive boundary at all times, but only when it stands between the "high

and low water mark," ict; (3) it vacated the trial cocu-t's order reforming the legal descriptions in

the owners' deects, which it held should be resolved individually, id. ¶ 103; and (4) it disagreed

with the trial ooiu-t about artificial fill, suggesting that "filled in lands" were now the owners'

property in fee simple, no longer subject to the State's public trust authority, id ¶ 127.

1'HIS CASE IS OF GREAT PUBLIC OR GENERAL INTEREST AND RAISES A
SUBSTANTIAL CONSTITUTIONAL QIJESTION

A. The Court should review the appeals court's rejection of the State's standing to
appeal and its denial of the Attorney General's power and duty to defend the State.

"t'he appeals court adopted a radical approach to the State's standing and the Attorney

General's representation, which urgently calls for review. The lower court's holding impedes

the State's ability to defend the public trust in Lake Eric, and it affects every case in which the

State has an interest. In iact, the lower court's approach could affect every defendant, whether

public or private, who wishes to appeal from an adverse judgment.

1'hese broad implications and thus the pressing need for review-flow from several

fimdainental mistakes that the appeals court made in reaching its dramatic conclusion. The court

(1) confused a plaintif['s standing to sue with a defendant's standing to appeal or to defend itself
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as an appellee; (2) disregarded the distinction between the State's broader interests and an

agency's administrative interests; and (3) transformed the Attorney General's additional

authority to appear in cases at the (iovernor's or General Assembly's request into a barrier

against defending the State without such a request in hand. Each mistake, taken alone, harnpers

important State interests and is worthy of review. Taken together, however, they yield a

troubling outcome that warrants the rare step of summary reversal before briefing and argument.

1. The appeals court mangled the doctrine of appellate standing.

'I'he appeals court started off on the right foot in franiing the issue as whether the State as a

party had appellate standing. App. Op. ¶ 41. But the court then failed to cite any o1'the law that

applies to appellate standing and instead cited a body of law that deals solely with a plaintiffs

standing to sue. Id. ¶ 42. The court next detoured into issues of the Attorney General's

representation. Id ¶ 43. This is not a case, however, in which 117e State or Attorney General

initiated suit. Ra.tller, plaintiffs sued the State, and the trial court entered judgment against it.

The proper question, tlien, is whether the State, as a losing defendant, had appellate standing as

a "party aggrieved by the final order appealed from." State ex rel. Gabriel v. City of Youngstown

(1996), 75 Ohio St. 3d 618, 619.

By wrongly excluding a losing party from its own appeal, the appeals court set an

untenable preeedent for defendants in all cases, not just the State here. Alniost every defendant

meets the "party aggrieved" test if judgment is entered against it, regardless of whether it would

have standing to sue as a plaintifl'. Indeed, a typical defendant is alleged to have caused an

injury, not suffered one. A party lacks appellate standing only when the party "is not prejudiced

by the" order. Denovchek v. Board of 7rumbull County Comm'rs, (1988) 36 Ohio St. 3d 14, 17.

But here the orders, inehiding injunctive relief and a threat of future damages, Com. P1. Op. at

75, were entered against "the State of Ohio." The State's appellate standing is thus evident.
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The appeals eourt made a second significant oversight: The State in this case was also an

appellee on the plaintiffs' cross-appeals. Yet the court held that the State could not "participate"

in the appeal, App. Op. ^ 41, and struck the State's briefs in whole, id. T. 43, without addressing

any of the State's merits arguments, including those defending against the cross-appeal. Thus

the State was not allowed to defend even those portions of the judgment that it had won below!

2. The appeals court impaired the State's ability to protect the public interest.

Even if the appeals court meant to say (what it did not say) that ODNR, rather than the

State, is the real party in interest in this case, that reasoning, too, is mistaken, and it affects a

broad category of cases that involve the State and its agencies.

The State's interests go far beyond the narrow question of how ODNR shoiild administcr

various duties. The State's interest is shown first and foremost by the language of the trial

court's order, which enjoins the "State of Ohio" from asserting public rights, including rights

affecting the use and disposition of the State's natural resources. Com. P1. Op. at 74. The

State's interest is also shown by the order's effects, as the order seems to preclude the General

Assembly from legislating in any way inconsistent with the order's terms. If the court proceeds

to order compensation for a taking, or any damages for other etleroaclunents flowing from "rising

the wrong border," then the Statc and its taxpayers will be the ultimate source of fiinds, even if

those judgments are formally entered against ODNR. For example, by analogy, the Court of

Claims Act says that the State is the "only defendant," R.C. 2743.02(E), but clirects plaintiffs to

"name as defendant each state department" involved, R.C. 2743.13(A).

The appeals court's focus on the nairowest agency at hand, to the exclusion of the State's

broader interests, threatens to interfere with all cases that involve multiple State parties-a

common occurrence. Plaintiffs often sue the State, even alongside a specific agency or agent,

and where interests diverge, the Attorney General supplies separate teams of lawyers. See, e.g.,
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UAYY' v. Brunner, 182 Ohio App. 3d 1; 2009-Ohio-1750 (State of Ohio and Secretary of State);

OHA v. ODHS, 96 Ohio St. 3d 301; 2002-Ohio-4209 (two agencies). Indeed, the Court allows

additional State actors to intervene when they have different interests. E.g., State ex rel.

LetOhioVote.org v. Brunner•, slip op. No. 2009-Ohio-4900. "1'he appeals court's logic would

wreak havoc in all such cases.

3. The appeals court hobbled the Attorney General's ability to protect state
interests.

The appeals court's last significant misstep with respect to standing was holding that the

Attoiney General could not appeal on the State's behalf because he had not been instructed to do

so by the Governor or ODNR. This holding conflates the party (here, the State) with the lawyer

who represents that party (the Attorney General), thereby crippling the authority of the Attorney

Gencral and undermining the interests of the State.

First, the appeals court's statutory reading is both wrong and untenable. It is wrong

because it misreads R.C. 109.02 and the Constitution's allocation of duties to the independently

elected Attorney General, as this Court just held. See State ex rel. Cbrdray v. Marshall, slip op.

No. 2009-Ohio-4986, ¶1116-17. And it is untenable because the Attorney General has the right,

and the duty, to defend the State and her entities when they are sued. I3e often must rush to court

to defend against 'CROs or to file extensive pleadings within hours on urgent matters such as

capital cases, election crises, and the like. Obtaining case-specific "perinission slips" on every

such case, and on the thousands of slower-paced state cases open at any titne, is not only

unneeessary, it is iinpossible. It also is unprecedcnted over centuries of tradition and practice.

Second, the appeals court compounded its mistake and impticated another body of law

when it conflated the Attomey General's role as counsel for the State with his occasional role as

the named party-plaintiff protecting state interests. A$er properly noting that "[iln this case, the
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attomey general represented the [S]tatc," the court inexplicably said that "(wlc find no authority

for the attorney general to prosecute this matter on his own behalf." App. Op. ¶44. The com•t

then cited the constitutional designation of the Goveinor as the supreme exeeutive. Again,

however, the Attoiney General did not "prosecute" this case, he defended the State. And he did

so as the State's lawyer, not "on his owri behalf."

The appeals court's confusion of roles and reference to the Governor's authority warrant

review because they undermine those cases in which the Attoniey General does need to act, and

can act, in his own name to protect the public. The Constitution designates the Attorney Genei-al

as the State's legal ofPicer and vests him with common-law powers to protect the public's

interests beyond R.C. 109.02's language and without reference to a "request." tYlarshall, slip op.

No. 2009-Ohio-4986, ¶¶ 16-20. Indeed, if the Attomey General may represent the State's

interest separate from county prosecutors, based on the broad interest in criminal justice atid in

the proper allocation of judicial authority, id. ¶¶ 20-23, then surely he may also represent the

State's interests where the State holds an express "public ttvst" duty.

4. The Court should summarily reverse the appeals court's standing decision.

The appeals court's standing ruling is so plainly wrong that the State urges the Court to

take the rare step of sumrnarily reversing that part of tlie decision. Rule III, Section 6 of the

Court's Rules expressly provides that, upon consideration at the jurisdictional stage, the Court

can "either order the case or limited issues in the case to be briefed and heard on the merits or

enter judgment sumrnarily." (Fniphasis added.) If the Court takes that step here, it can then

grant plenary review over, and allow the parties to brief fiilly, the second issue-the boundary of

Lake Erie property rights-without expending resources unnecessarily on a clear-cut issue that

no party even raised below. Sunimary reversal on the standing issue would also rernove

damaging precedent from the books as expeditiously as possible. Parties are alreacly mistakenly
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citing this portiois of the appeals court's clecision as precedent. See, e.g., Additional Authority of

Appellant Rawlins, State ex rel. Cordray v. Marshall, No. 2009-25 (Sept. 23, 2009). The State

accot•clingly urges the Court to reverse sunimarily on this question in ligllt of the recent Marshall

decision holding foursquare to the contrary, thereby clearing the way for the parties and the

Court to give their full attention to the important Lake Erie issues described below.

B. The appeals court's departure from centuries of established law has immense
practical and financial effects for the State and for all Ohioans.

Whether or not the decision below concerning the boundary oP Lake Erie is correct in any

respect, the sheer scope and impact of the decision calls for review by the State's highest Court.

As a class action, the decision binds the rights of every property owner along Lake Erie. And as

to public rights, it forever binds the State and every member of the public. Once a property right

is declared and vested, no future case can reverse it; the State would have to use eminent domain

to buy what it lost by judicial fiat. By declaring that Ohio has been using the wrong line for

generations, the decision threatens untold liability for takings claims and other damages claims.

All Ohioans will share the burctens of any financial costs to the State, and all citizens face

the loss of their public rights to walk along, fish from, or otherwise temporarily enjoy the shore

in limited ways. The "water's edge" rule sows uncertainty, as the inconsistencies between the

two lower court rulings here amply demonstrate. An exclusive focus on the momentary edge,

which fluctuates more widely in the face of short-term and seasonal events, could jeopardize

ownership rights. The traditional line of the ordinary high-water mark, by contrast, provides a

more stable line over seasons and years. The decisions below did not effectively address the

problem of time, and did not tell owners what will happen if they build pcrmanent structures on

what becomes "their" land when the water recedes below the ordinary high-water mark, only to

see those structures later under water when lake levels rise under different conditions.

10



The appeals court's "fill" holding---- hat areas filled in artificially had been converted

from public water to private land outside the public trust-also warrants review. 7'he trial court,

although mistaken about thc momentary edge, rightly held that owners' use of fill does not push

back the public trust and expand private dominion, as this Court held long ago. See State v. C. &

P. R.R. Co. (1916), 94 Ohio St. 61, 79. The appeals court's contrary holding defied both

corninon sense and the plain ternis of the pertinent statutes. See R.C. 1506.10-.11.

Finally, the decision below warrants review because it breaks I:aith with centuries of law

identifying the ordinary high-water mark as the boundary of the public ri•ust. The appeals court

claimed to follow precedent that described that boundary as where the water meets the land when

undisturbed. See App. Op. ¶ 142 (citing Slo(in v. Biemiller (1878), 34 Ohio St. 492). But Sloan

expressly identifed the "ordinary high-water nza•k" as the relevant "boundary," and Sloan's

discussion of the "the line at which the water usually stands when free ['rom disturbing causes"

equated that line with the ordinary high-water mark, rejecting the unstable moinentary edge that

the appeals court adopted here. See Sloan, 34 Ohio St. at 513. Cases since have confirmed this

boundary and also have noted that the State cannot abdicate its sovereign authority as trustee of

Lake Erie. See C. & P. R.R. Co., 94 Ohio St. at 80.

ARGUMENT

Defendant-Appellant State of Ohio's Proposition of Law 1:

Any defendant against whom judgment is enter•ed has standing to appeal, including the
State of Ohio when it is named independent of a speeiftc agency, and including when the
State's broader interests exceed an agency's administrative interests. In all such cases, the
Attorney General represents the State, and his authority to proceed does not reqacire case-
by-case instructions fr•nm the Governor or the General Assembly.

As explained above, the issue here is not a plaintiff's standing to sue, or the Attorney

General's right to sue on his own behalf. The issue is the State's appellate standing, as a"party

aggrieved by the final order," Gabriel, 75 Ohio St. 3d at 619, both to appeal and to participate as
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an Appellee. The State has standing as a"pai-ty aggrieved" because it was a defendant with a

judgment entered against it an order enjoining its actions and potentially subjecting it to future

damages proceedings. Com. Pl. Op. at 74-75. 1'he State does not lose it.s ability to participate in

an appeal merely because an order also affects a co-party, such as ODNR. 'I'he key question is

wlietlier the State was affected in its role as a narned defendant, which it clearly was in this case.

Moreover, because the State is a party-defendant here, the Attorney General has bo1h the

power and the duty to defend the State. Both the Constitution and R.C. 109.02 assign the

Attorney General the job of defending the State, and the language additionally providing for the

Governor or General Assembly to seek his invoivement does not impose any requirenaent that

such a request must be made. Marshall, supra, at ¶¶ l 5-17. 1'hat is confirmed by the statutory

language, which provides for the Governor or Assembly to invoke the clause for any case "in

which the state is a party, or in which the state is directly interested." This latter phrase

contemplates intervention or other invotvement when the State is not already a party as it is here,

and even in those cases separate intervention is warranted for the State or other agencies to

represent the State's broader interest when the State's can-ent party status is only through an

agent or actor with a narrower interest. See, e.g., LetOhioVote.org, slip op. No. 2009-Ohio-4900.

Because the appeals court so clearly erred on the question of the State's appellate standing,

this Court should summarily reverse to resolve this point withoat any further delay.

Defendant-Appellant State of Ohio's Proposition of Law 2:

Lake Erie, tivithin the State's boundaries, belongs to the State ofOhio as proprietor in trust
for the people of Ohio, and the State's public trust duties extend to the usual or ordinary
high-ivater mark, cand not the highest or lowest point to which the water rises or receiles or
where the water stands at the moment. T'urther; although gradual, natural changes such as
accretion may move that mark or natural shoreline, privcate landowners rnay not arse fills or
other artificial encroachments to move the boundary ofpublic rights. Adjacent landowners
do, however, possess special property rights, known as "littorcil riglits, " below ihe
ordinary high-water mark ihat are not possessed by other members af the public and that
are enti[led to re,spect and certain protections eoen against the Stale.
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Both courts below erred in redefining the boundary of the "teiTitory" of Lake Erie in a way

that abolished long-held public-trust rights that exist up to the ordinary high-water mark, and

they upset the carelal balance among thc legititnate rights of the lakeliont owners, the State of

Ohio, and the people of Ohio in the Lake and its shore. These issues are of great public interest

not only in the vicinity of I,ake Erie itself, but also to many, if not all, Ohioans.

A. The landward boundary of Lake Erie is, as a matter of law, its ordinary high-water
mark, and the State as the public's trustee cannot abdicate-nor may courts
abolish-the State's duty to protect Lake Erie and its shore in harinony with rights of
the public and landowners alike.

All States received sovereign authority and title in trast to all lands below the ordinary

high-water mark of navigable bodies of water within their territorial bormdaries upon admission

to the Union. The United States Supreme Court recognized this principle under the Equal

Footing Doctrine, see, e.g., Pollcrrd's Lessee v. Hagan (1845), 44 U.S. 212, and Congress

reaffn-nied it in the Submerged Lands Act of 1953, 43 U.S.C. §§ 1301-1315. Accordingly, upon

its accession to statehood in 1803, the State of Ohio received the lands, waters, and eontents of

Lake Erie up to its ordinary high-water mark to hold as proprietor in trust for its people.

After statelzood, each State may choose to recognize different public and private rights in

its public trust lands beneath the ordinary high-water mark, but it may not entirely abdicate its

sovereign trust authority. Illinois Cent. R.R. Co. v. Illinois (1892), 146 U.S. 387. Longstanding

Ohio law confirms that the State of Ohio has not generally chosen to grant title to all private

owners below the orclinary high-water mark. See C. & P. R.R. Co., 94 Ohio St. at 80; State ex

reL Squire v. City ofCleveland (1948), 150 Ohio St. 303; see also 2000 Op. Att'y Gen. No.

2000-047, at 22-23. Even if the State did, in individual instances, grant private title below the

ordinary high-water niark-something that it never did globally for all owners and thus should

be resolved individually and not as a class-wide declaration it did not and could not abandon its
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public-trust duties and rights below that same boundary of Lake Erie. The Fteming Act, adopted

in 1917, confirms that the "territory" of Lakc Erie and its lands, waters, and contents "do now

belong and have always, since the organiiation of the state of Ohio, belonged to the state as

proprietor in trust for the people of the state." R.C. 1506.10. That stalute also says that the

State's public talist boundaries cannot be pushed back by certain artificial encroachznents such as

fitl, to the detriment of public rights. Id. The public has rights to use the territory of Lake Erie

for purposes of the public trust, including navigation, commerce, fishery, or recreation, and

thereby has access to its shores on a temporary basis for reasonable uses incidetit thereto, with

the State as trustee to protect the public trust. See, e.g., Sqatiire, 150 Ohio St. at 322-27; OAG

2000-047, at 4-8.

B. Ohio has long recognized that lakefront owners possess special property rights,
known as "littoral rights," below the ordinary high-water mark of Lake Erie. These
rights are not titles, do not include the right to exclude, and are subject to the State's
public trust over the same area, but they are rights not possessed by other members of
the public and are entitled to respect and certain protections even from the State.

As the Court explained in a landrnark public trust decision in 1916, "upland" owners of

lakefront property are entitled to certain littoral rights (but not title) extending below the ordinary

liigh-water mark. C. & P. R.R. Co., 94 Ohio St. at 68, 75-76. 1'hese special rights, which are

ancient rights at the common law, are rights that extend beyond those eijoyed by other members

of the public. The Court lras found that Ohio, like most other States, recognized <ui unfettered

"riglrt of access" to the lake waters; the riglit of wharfage to construct piers and wharfs reaching

out to navigable waters so as to effectuate the right of access; and the right of reasonable use of

the waters so accessed, all below the ordinary high-water lnark and subject only to such geueral

rules as Congress or the state legislature may prescribe. See id. at 72-84; Squire, 150 Ohio St. at

335-47; see also R.C. 1506.11. As a matter of Ohio law, these special rights in the lands lying

below the Lake's ordinary high-water mark belong to the adjacent landowner to be exercised
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reasonably, and tltcy are a species of' "property rights" that cannot he curtailed or even unduly

burdened by restrictive processes, unreasonable fees, or other limitations not geivlane to the

State's superior authority to protect the public trust bclow the ordinary liigh-water mark. See

Squire, 150 Ohio St. at 342.

In suin, the State of Ohio not only has sovereigtt authority over the shore, but also a

perpetual and inalienable duty to act as the trustee for public tnlst rights in thc "territory" of Lake

Erie. That territory is traditionally defined as the lands, waters, and contents of the Lake up to its

ordinary high-water mark. The State's authority in this territory is subject to the supreme

navigational servitude of the Uiiited States, reserved over those same lands aud waters up to the

ordinary high-water mark, to protect the nation's navigable waterways. Subordinate to the

State's authority are the public's individual rights in the teiritory, including use of the lakebed

itself for purposes of navigation, connnerce, fishery, or recreation, and more liinited access to its

shorelands on a temporary basis for reasonable uses incident thereto. Finally, in coordiiiation

with the public's rights, the upland owners oC lalcefront property enjoy special "littoral" property

rights below the ordinary high-water mark, including rights of access, wharfage, and reasonable

use, which the State cannot infringe except pursuant to its valid role as trustee.

CONCLUSION

For the above reasons, this Court should accept jurisdiction over this appeal and reverse the

decision below.
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STATE OF OHIO, DEPARTMENT OF
NATURAL. RESOURCES, et aL,

Defendants,

S"fATE OF OHIO,

Defendant-Appellant/
Cross-Appellee.

For the reasons stated in the opinion of this court, the Ohio Attorney

General's assignments of error are stricken. National Wildlife Federation's and

Ohio Department of Natural Resource's first and third assignments of error lack

merit, while the second assignment is moot. The Ohio Lakefront Group's first

cross-assignment of error lacks merit, as Homer S. Taft's first and third cross-

assignrnents of error. Ohio Lakefront Group's second cross-assignment of error,

as well as Homer S. Taft's have merit to the extetit indicated. The judgment of

the Lake County Court of Common Pleas is niodified to vacate the portion of the

judgment concerning the amendment of the littoral owner's deed, and the

judgment of the Lake County Court of Common Pleas is hereby affirmed as

modified.

It is the further order of this court that the parties share equally costs herein

taxed.

The court finds there were reasonable grounds for this appeal.
^ A ,^

JCJDGE COLLEEIN MARY O'T LE

DIANE V. GRENDELL, J., concurs,
TlMOTI1Y P. CANNON, J., concurs in part and clissents in part with Concurringl
Dissenting Opinion.
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COLLEEN MARY O'TOOLE, J.

t,p) The issue before us in this case is one of first impression, concerning title

to the lands below the ordinary high water mark of Lake Erie. Lake Erie is a non-tidal,

navigable body of water, part of which lies within the territorial boundaries of the state of

Ohio. The natural shoreline of Lake Erie extends approximately 262 miles, within the
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eight counties of Lucas, Ottawa, Sandusky, Erie, Lorain, Cuyahoga, Lake, and

Ashtabula.

{¶2} The state of Ohio, through the Ohio Department of Natural Resources

("ODNR"), has asserted trust ownership rights to the area of land along the southern

shore of Lake Erie up to the ordinary high water mark, set at 573.4 feet above sea level

by the U.S. Army Corps of Engineers in 1985. The Ohio Lakefront Group,' ("OLG"),

along with several of its members, many of whom own property adjoining Lake Erie,

dispute the authority of ODNR to assert these trust ownership rights without first

acquiring the property in question through ordinary land appropriation proceedings. The

validity of the ordinary high water mark, set at 573.4 feet International Great Lakes

Datum (IGLD)(1 985) is also disputed, the argument being that the ordinary high water

mark is a boundary that must be determined on a case-by-case basis with respect to

each parcel bordering the lake. Further, the ODNR's authority to require landowners to

lease land from the state of Ohio when that land is already contained within the legal

description in their respective deeds is disputed.

{T3} Procedural History

{1ff4} May 28, 2004, OLG, Robert Merrill, and other individuals owning real

property abutting Lake Erie, filed a lawsuit (Case No. 04CV001080) in the Lake County

Court of Common Pleas against ODNR, ODNR's director, and the state of Ohio, for

declaratory judgment, mandamus, and other relief. Immediately thereafter, on said

date, Homer S. Taft, L. Scot Duncan and Darla J. Duncan filed a complaint (Case No.

1. Ohio Lakefront Group is a duly formed non-profit corporation which represents owners of littoral
property on Lake Erie.
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04CV001081) in the Lake County Court of Common Pleas against the same

defendants, containing nearly identical factual allegations and seeking similar relief.

{115} July 2, 2004, an amended complaint seeking certification as a class action

and for declaratory judgment, mandamus, and other relief was filed in Case No.

04CV001080. August 12, 2004, the trial court consolidated Case Nos. 04CV001080

and 04CV001081.

{¶G} February 23, 2005, ODNR and the state of Ohio filed an answer, a

counterclaim, and a cross-claim against the United States of America and the United

States Army Corps of Engineers. The counterclaim sought a declaration that the state

of Ohio owns and holds in trust for the people of Ohio the lands and water of Lake Erie

up to the natural location of the ordinary high water mark within the territorial boundaries

of the state, subject only to the paramount authority retained by the United States for

the purposes of commerce, navigation, national defense, and international affairs. Also,

a declaration was sought that the state of Ohio has owned and held those lands and

waters in trust since statehood.

{Jf7} This case was removed to the United States District Court for the Northern

District of Ohio on March 28, 2005, on the motion of the United States of America and

the United States Army Corps of Engineers. The federal case was dismissed on April

14, 2006, when the federal district court found that neither the federal defendants nor

the federal questions were properly before it. Consequently, the case was remanded to

the court of common pleas.
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{¶S} Class Certification

{¶9} June 8, 2006, the parties filed a notice of joint stipulation to class

certification on count one of the first amended complaint, which sought a declaration

regarding the extent of the state of Ohio's property rights. Counts two and three of the

complaint, which deal with constitutional takings issues, were reserved pending the

outcome of the declaratory judgment action. The trial court certified the following group

of persons as a class for purposes of pursuing a declaratory judgment action:

{$10} °'**" all persons, as defined in R.C. 1506.01(D), excepting the State of

Ohio and any state agency as defined in R.C. 1.60, who are owners of littoral property'

bordering Lake Erie (including Sandusky Bay and other estuaries previously determined

to be a part of Lake Erie under Ohio law) within the territorial boundaries of the State of

Ohio' ***. To the extent that governmental entities are included in the class, they are

included solely in their proprietary capacity as property owners and not for any purpose

or capacity implicating their governmental authority or jurisdiction.

1. "The parties have stipulated that 'upland property' is defined as real property bordering a body of water
and that, in Ohio, 'littoral property' is defined as upland property that borders an ocean, sea, lake, or a
bay of any of these water bodies, as opposed to 'riparian property' which is defined as upland property
that borders a river, stream, or other such watercourse."

{¶it} The class certification order found the following three questions of law

common to the class:

{¶12} "(1) What constitutes the furthest landward boundary of the 'territory' as

that term appears in R.C. 1506.10 and 1506.11, including, but not limited to,

interpretation of the terms 'southerly shore' in R.C. 1506.10, 'waters of Lake Erie' in

R.C. 1506.10, 'lands presently underlying the waters of Lake Erie' in R.C. 1506.11,
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'lands formerly underlying the waters of Lake Erie and now artificially filled' in R.C.

1506.11, and 'natural shoreline' in R.C. 1506.10 and 1506.11.

{1113} "(2) If the furthest landward boundary of the 'territory' is declared to be the

natural location of the ordinary high water mark as a matter of law, may that line be

located at the present time using the elevation of 573.4 feet IGLD (1985), and does the

State of Ohio hold title to all such 'territory' as proprietor in trust for the people of the

State.

{q(14} "(3) What are the respective rights and responsibilities of the class

members, the State of Ohio, and the people of the State in the 'territory.'"

f$15} Intervenors

{¶16} Thereafter, the trial court allowed two groups to intervene: (1) Homer Taft

and L. Scot Duncan, members of the class, and (2) the National Wildlife Federation

("NWF") and the Ohio Environmental Council ("OEC"), environmental organizations

whose purpose is to protect the rights of their members to make recreational use of the

shores and waters of Lake Erie. NWF and OEC assert that the state holds the area of

the "territory" of the waters of Lake Erie in trust for the public up to the ordinary high

water mark.

{¶17} February 13, 2007, the city of Cleveland filed a motion to opt out of the

class, which motion was held in abeyance pending further order of the trial court.

{¶18} Overview of Motions for Summary Judgment

{1119} A motion for summary judgment was filed on behalf of the state of Ohio,

Department of Natural Resources, its director, and the state, by the Ohio Attorney

General. In this motion, the state advanced three arguments:
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{120} "(1) As a matter of law, the furthest landward boundary of the 'territory' as

that term appears in R.C. 1506.10 and 1506.11, is the ordinary high water mark, and

the State of Ohio holds title to all such 'territory' as proprietor in trust for the people of

the state;

{¶21} °(2) The furthest landward boundary of the 'territory' is the ordinary high

water mark as a matter of law, and that line may be located at the present time using

the.elevation of 573.4 feet IGLD (1985); and

{¶22} "(3) The rights and responsibilities of littoral owners in their upland

property, as well as the respective rights and responsibilities of the federal government,

the State of Ohio, the public, and the littoral owners in the 'territory,' have long been

settled in state and federal law, as has the hierarchy of those rights."

{1123} In their motion for summary judgment, NWF and OEC concurred with and

affirmatively adopted the state's position.

{¶24} OLG asserted that under Ohio's case law, public trust rights in Lake Erie,

extend no farther than the actual waters and those public rights do not extend to the

shores or uplands. Further, OLG maintained that "shoreline" cannot be defined as the

ordinary high water mark, for this boundary would run afoul of case law, opinions

authored by the Ohio Attorney General, ODNR's own rules as set out in the Ohio

Administrative Code, and would violate the rights of littoral property owners. OLG

alleged that in locating the ordinary high water mark, ODNR unilaterally adopted the

Army Corps of Engineers' estimate of 573.4 feet IGLD (1985), which the Corps adopted

for regulatory purposes unrelated to the establishment of boundaries between private

property and public trust-property.
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(¶25} In their motion for summary judgment, Taft and Homer argued that in

determining this case, the trial court was required to consider the historical record,

which was extensively set forth in their brief and attachments.

{¶26} Trial Court's Ruling on Motions for Summary Judgment

{¶27} In ruling on the motions for summary judgment, the trial court stated:

{¶28} "(1) each owner of Ohio real estate that touches Lake Erie owns title

lakeward as far as the water's edge; (2) if the lakeside owner's deed contains a legal

description that extends into the lake beyond the water's edge, then that legal

description is hereby reformed so that the legal description ends at the water's edge; (3)

likewise, the State of Ohio has ownership in trust of the waters of Lake Erie and the

lands beneath those waters landward as far as the water's edge, but no farther [sic].

With respect to Lake Erie, this is the boundary of the 'territory' that is subject to the

regulatory authority of the State of Ohio's Department of Natural Resources; and (4) the

lakeside landowner also has littoral rights, such as the right to wharf out to navigable

waters, and those littoral rights extend into the lake as an incident of titled ownership of

property adjoining the lake."

{1129} The trial court further concluded:

{1f30} "Defendants-Respondents and Intervening Defendants have failed, as a

matter of law, to show that the landward boundary of the public trust territory in Ohio

along the Lake Erie shore is the Ordinary High Water Mark of 573.4 IGLD (1985), and

Plaintiffs-Relators and Intervening Plaintiffs have failed to show that the lakeward

boundary of the public trust territory in Ohio along the Lake Erie shore is the Ordinary

Low Water Mark. The court declares that the law of Ohio is that the proper definition of
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the boundary line for the public trust territory of Lake Erie is the water's edge, wherever

that moveable boundary may be at any given time, and that the location of this

moveable boundary is a determination that should be made on a case-by-case basis.

{J31} "The court's decision does not attempt to list or comprehensively define all

of the littoral rights of landowners of Ohio property adjoining Lake Erie, preferring

instead to have those rights determined on a case-by-case basis." (Emphasis sic.)

{¶32} Standard of Review

{9f33} In order for a motion for summary judgment to be granted, the moving

party must prove:

{1134} `*`(1) [N]o genuine issue as to any material fact remains to be litigated,

(2) the moving party is entitled to judgment as a matter of law, and (3) it appears from

the evidence that reasonable minds can come to but one conclusion, and viewing such

evidence most strongly in favor of the nonmoving party, that conclusion is adverse to

the party against whom the motion for summary judgment is made." Mootispaw v.

Eckstein (1996), 76 Ohio St.3d 383, 385. (Citation omitted.)

{1[35} Summary judgment will be granted if "the pleadings, depositions, answers

to interrogatories, written admissions, affidavits, transcripts of evidence, and written

stipulations of facts, if any, *** show that there is no genuine issue as to any material

fact "*." Civ.R. 56(C). (Emphasis added.) Material facts are those that might affect the

outcome of the suit under the governing law of the case. Turner v. Turner (1993), 67

Ohio St.3d 337, 340, quoting Anderson v. Liberty Lobby, Inc., (1986), 477 U.S. 242,

248.
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{¶36} If the moving party meets this burden, the nonmoving party must then

provide evidence illustrating a genuine issue of material fact, pursuant to Civ.R. 56(E).

Dresher v. Burt (1996), 75 Ohio St.3d 280, 293. Civ.R. 56(E), provides:

{¶37} "When a motion for summary judgment is made and supported as

provided in this rule, an adverse party may not rest upon the mere allegations or denials

of the party's pleadings, but the party's response, by affidavit or as otherwise provided

in this rule, must set forth specific facts showing that there is a genuine issue for trial. If

the party does not so respond, summary judgment, if appropriate, shall be entered

against the party." (Emphasis added.)

{¶38} Summary judgment is appropriate pursuant to Civ.R. 56(E), if the

nonmoving party does not meet this burden.

{¶39} Appellate courts review a trial court's grant of summary judgment de novo.

Brown v. Scioto Cty. Bd. of Commrs. (1993), 87 Ohio App.3d 704, 711. "De novo

review means that this court uses the same standard that the trial court should have

used, and we examine the evidence to determine if as a matter of law no genuine

issues exist for trial." Brewer v. Cleveland Bd. of Edn. (1997), 122 Ohio App.3d 378,

383, citing Dupler v. Mansfield Journal Co., Inc. (1980), 64 Ohio St.2d 116,

(91401 Ohio's Standing

{1141} Before considering the issues, we must ascertain whether the state of

Ohio has standing to participate in this appeal. We conclude it does not.

{$42} On July 16, 2007, ODNR, acting with the consent and direction of

Governor Strickland, filed a response to the then pending motions for summary

judgment stating that ODNR "will discharge its statutory duties and will adopt or enforce
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administrative rules and regulatory policies with the assumption that the lakefront

owners' deeds are presumptively valid." In addition, ODNR asserted that while it would

still require construction permits for structures that may impact coastal lands, it "no

longer require[d] property owners to lease land contained within their presumptively

valid deeds[,]" and that it "must and should honor the apparently valid real property

deeds of the plaintiff-relator lakefront owners unless a court determines that the deeds

are limited by or subject to the public's interest in those lands or are otherwise defective

or unenforceable."

{IJ43} "'Standing' is defined at its most basic as '(a) party's right to make a legal

claim or seek judicial enforcement of a duty or right.' Black's Law Dictionary (8th

Ed.2004) 1442. Before an Ohio court can consider the merits of a legal claim, the

person or entity seeking relief must establish standing to sue. Ohio Contrs. Assn. v.

Bicking (1.994), 71 Ohio St.3d 318, 320, **". "`(T)he question of standing depends upon

whether the party has alleged such a 'personal stake in the outcome of the controversy,'

as to ensure that 'the dispute sought to be adjudicated will be presented in an adversary

context and in a form historically viewed as capable of judicial resolution."" (Citations

omitted.) State ex rel. Dailman v. Franklin Cty. Court of Common Pleas (1973), 35 Ohio

St.2d 176, 178-179, *"", quoting Sierra Club v. Morton (1972), 405 U.S. 727, 732, *''*,

quoting Baker v. Carr (1962), 369 U.S. 186, 204, ""', and Flast v. Cohen (1968), 392

U.S. 83, ***." Ohio Pyro, Inc. v. Ohio Depf. of Commerce, 115 Ohio St.3d 375, 2007-

Ohio-5024, at ¶27. (Parallel citations omitted.)

{q44} The Ohio Attorney General may only act at the behest of the governor, or

the General Assembly. R.C. 109.02. In this case, the attorney general represented the
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state due to the activities of the ODNR, which department is under the authority of the

governor, in whom the constitution vests the "supreme executive power." Section 5,

Article III, Ohio Constitution. The governor has ordered ODNR to cease those activities

that made it a party to the action. We find no authority for the attorney general to

prosecute this matter on his own behalf. We conclude that the state of Ohio no longer

has standing in this matter, and order its assignments of error and briefs stricken.

{¶45} Appellants'/Cross-Appellees' Assignments of Error

{¶46} NWF and OEC2 assert the following assignments of error:

{1147} "[1.] The trial court erred in holding that the public trust in Lake Erie is

demarcated by the line the water of the lake touches at any given time.

{¶48} "[2] The trial court erred in holding that the Ohio Department of Natural

Resources may not use the IGLD elevation to establish the high water mark of Lake

Erie.

{¶49} "[3] The trial court erred in holding that littoral property owners may

exclude the people from using the lands below the high water mark of Lake Erie."

{1150} OLG's and Taft's Cross-Assignments of Error:

{1151} OLG avers the following cross-assignments of error:

11152} "[1.] The Trial Court Erred in Finding that the Boundary of the Territory is

Not the Low Water Mark.

{¶53} "[2.] The Trial Court Erred In Reforming All Littoral Property Deeds to the

Water's Edge."

{¶54} Taft asserts the following cross-assignments of error:

2. NWF and OEC filed a joint brief in the instant case.
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{9155} "[1.1 THE [TRIAL] COURT ERRED IN PERMITTING THE

INTERVENTION OF [NWF] AND [OEC] AS DEFENDANTS AND

COUNTERCLAIMANTS, AS THEY PRESENTED NO JUSTICIABLE CLAIM AGAINST

ANY PARTY, AND THEIR APPEAL SHOULD BE DISMISSED.

{1156} °[2.] THE [TRIAL] COURT ERRED IN REFORMING THE DEEDS OF

PRIVATE PROPERTY OWNERS[.]

{1[57} °[3.] THE [TRIAL] COURT ERRED IN FAILING TO DECLARE THE

LITTORAL RIGHTS OF PRIVATE PROPERTY OWNERS ALONG LAKE ERIE."

{9f58} Applicable Law

{¶59} Prior to analyzing the parties respective assignments and cross-

assignments of error, a brief summary of Ohio case law, statutes, rules and regulations

regarding the rights of littoral property owners along Lake Erie is in order. For a

complete history of the development of littoral property rights in the Great Lakes states,

we can only advise the reader to study the immensely scholarly opinion of the trial court,

attached hereto as an appendix.

{¶60} We commence with the lead case of Sloan v. Biemiller (1878), 34 Ohio St.

492, a quiet title action regarding property on Cedar Point. The Supreme Court of Ohio

held, at paragraph four of the syllabus:

{9161} "Where no question arises in regard to the right of a riparian owner to build

out beyond his strict boundary line, for the purpose of affording such convenient

wharves and landing places in aid of commerce as do not obstruct navigation, the

boundary of land, in a conveyance calling for Lake Erie and Sandusky bay, extends to
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the line at which the water usually stands when free from disturbing causes."

(Emphasis added.)

{1162} The Sloan court derived this definition from the opinion of the Illinois

Supreme Court in Seaman v. Smith (III. 1860), 24 III. 521, and quoted that case with

approbation in the body of its opinion. Sloan at 512-513. We further note that none of

the parties to this hard fought contest, nor we ourselves, have found any other syllabus

law of the Supreme Court of Ohio defining where littoral owners' property extends

relative to Lake Erie. Consequently, we find this extended quote from Seaman

illuminating:

{¶63} "This record presents the question as to what answers the call for Lake

Michigan, as a boundary line, in the various deeds in a chain of title, held by the plaintiff

below. If high water mark is the point at which his land terminates, then this judgment

should be reversed; but if, on the contrary, the line where the water usually stands when

unaffected by storms and other disturbing causes, is the boundary, then the judgment

must be affirmed. *** The great lakes of the north, present questions affecting riparian

rights, that are different from those arising under boundaries on the sea, upon rivers, or

other running streams. They have neither appreciable tides nor currents, nor are they

affected, like running streams, by rises and falls produced by a wet or dry season. Yet

the rules that govern boundaries on the ocean, govern this case.

{¶64} "A grant giving the ocean or a bay as the boundary, by the common law,

carries it down to ordinary high water mark. *** The doctrine, it is believed, is well

settled, that the point at which the tide usually flows is the boundary of a grant to its

shore. As the tide ebbs and flows at short and regular recurring periods, to the same
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points, a portion of the shore is regularly and alternately sea and dry land. This being

unfit for cultivation or other private use, is held not to be the subject of private

ownership, but belongs to the public. When the adjacent owner's land is bounded by

the sea or one of its bays, the line to which the water may be driven by storms, or

unusually high tides, is not adopted as the boundary. On the contrary, the ordinary high

water mark indicated by the usual rise of the tide, is his boundary.

{1165} "The principle, however, which requires that the usual high water mark is

the boundary on the sea, and not the highest or lowest point to which it rises or recedes,

applies in this case, although this body of water has no appreciable tides. Here, as

there, the highest point to which storms or other extraordinary disturbing causes may

drive the water on the shore, should not be regarded as the point where the owner's

rights terminate, nor yet should it not be extended to the lowest point to which it may

recede from like disturbing causes, But (sic) it should be at that line where the water

usually stands when unaffected by any disturbing cause." Seaman, supra, at 524-525.

(Citation omitted.)

{¶66} In State v. Cleveland & Pittsburgh RR. Co. (1916), 94 Ohio St. 61, the

Supreme Court of Ohio acknowledged the "public trust" doctrine - i.e., that the state

holds the waters and subaqueous lands of Lake Erie in perpetual trust for the people of

the state, while littoral owners retain a right to "wharf out" from the shore to the lake's

navigable waters. Cf. id., at 79-83. However, the court did not define where the public

trust physically commenced, merely using the term "shore." Id. at 68, 79.

{1j67} The Cleveland & Pittsburgh court further called upon the legislature to

codify the public trust doctrine, which the General Assembly did the following year, with
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passage of the Fleming Act, presently codified at R.C. Chapter 1506. However, present

R.C. 1506.10, defining the state's rights in Lake Erie, merely states that they commence

at the lake's "southerly shore" or "natural shoreline." R.C. 1506.11(A), defining the

extent of the public trust "Territory," again merely refers to the "natural shoreline."

{9168} In State ex rel. Duffy v. Lakefront East Fifty-Fifth Street Corp. (1940), 137

Ohio St. 8, the Supreme Court of Ohio determined that the Fleming Act, as

supplemented by the Abele Act of 1925, did not alter the common law of accretion as it

applied to littoral property owners along Lake Erie. Id. at 11-13. The court consistently

used the term "shore line," without further description, in referencing where the public

trust territory commenced. Id. at 9, 11, 12,

{¶69} Finally, in State ex rel. Squire v. Cleveland (1948), 150 Ohio St. 303, the

Supreme Court of Ohio was presented with a dispute regarding whether construction of

the east shoreway in Cleveland, Ohio, impinged upon the rights of certain littoral

property owners. Id. at 316-321. Throughout the body of the opinion, the court

generally used the term "natural shore line" to describe where the property of littoral

owners cease, and the public trust in Lake Erie commences. Id. at 317, 319-322, 334,

337, 339. Notably for the matters at issue herein, the court, in describing the briefs filed

on the case, states, at 322:

{¶70} "There is a full discussion of the common-law rule to the effect that the title

to subaqueous and marginal lands of tidal and navigable waters in Great Britain is in the

crown, that the law with reference to tidal waters in Great Britain applies not only to tidal

waters in the United States but likewise is applicable to the waters of Lake Erie, and that
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the title to subaqueous and filled-in lands beyond high water mark is in the state

bordering upon such waters." (Emphasis added.)

{1f71} Further, at 337, the Squire court observed: "The littoral owners of the

upland have no title beyond the natural shore line; they have only the right of access

and wharfing out to navigable waters."

{¶72} Moreover, while we recognize that an opinion authored by the Attorney

General is persuasive authority and not binding on this court, Gen. Dynamics Land

Sys., Inc. v. Tracy (1998), 83 Ohio St.3d 500, 504, the Ohio Attorney General has

issued an opinion regarding this matter, which concludes, "[t]he land that lies above the

natural shoreline of Lake Erie belongs to the littoral owner." 1993 Ohio Atty.Gen.Ops.

No. 93-025, at 15. The attorney general further remarked: "The 'shoreline' is '(t)he line

marking the edge of a body of water.' The American Heritage Dictionary 1133 (2d

college ed. 1985). Naturally, the shoreline of a body of water is in a constant state of

change." Id. at 11.

{¶73} Further, the Ohio Administrative Code, Chapter 1501-6, "Lease of Lake

Erie Submerged Lands," defines the term "shoreline" as "the line of intersection of lake

Erie with the beach or shore." OAC 1501-6-10(U). "Shore" is defined as the "land

bordering the lake[,]" OAC 1501-6-10(T) and "beach" means "[a] zone of unconsolidated

material that extends landward from the shoreline to the toe of the bluff or dune. Where

no bluff or dune exists, the landward limit of the beach is either the line of permanent

vegetation or the place where there is a marked change in material or physiographic

form." OAC 1501-6-10(E).
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{¶74} Having summarized the leading authorities bearing on the questions at

hand, we turn to the assignments and cross-assignments of error.

{,(75} Assignments of Error of NWF and OEC

{¶76} By their first assignment of error, NWF and OEC assert the trial court

erred in applying dictionary definitions to determine what the "natural shoreline" is under

R.C. 1506.10 and 1506.11(A). The first issue they raise is that federal law requires that

the Lake Erie shoreline be defined as the high water mark. In support of this contention,

they cite to the decision of the United States Supreme Court in Shively v. Bowlby

(1894), 152 U.S. 1, recognizing both the equal-footing doctrine and the public trust

doctrine, for the proposition that states upon entering the Union, automatically receive

land beneath navigable waters below the high water mark.3

{1f77} We respectfully reject this argument. The Shively court merely noted that

the public trust doctrine, in England, set the border of the crown's trust for the benefit of

the public at the high water mark. The Shively court specifically recognized that state

law determined the scope of the public trust in land beneath navigable waters in this

country.

{¶78} Next, NWF and OEC turn to federal statutory law. Citing to the

Submerged Lands Act ("SLA"), 43 U.S.C.S. 1301-1315, they maintain that Congress

confirmed a uniform boundary at the ordinary high water mark for all states.

Specifically, they refer to 43 U.S.C.S 1311(a), which provides:

{9179} "" "[T]itle to and ownership of the lands beneath navigable waters within

the boundaries of the respective States, and the natural resources within such lands

3. The "equal-footing" doctrine holds that those states entering the Union following the establishment of
the United States have the same rights as those originally forming the Union.

18



and waters, and "'* the right and power to manage, administer, lease, develop, and use

the said lands and natural resources all in accordance with applicable State law be, and

they are hereby, subject to the provisions hereof, recognized, confirmed, established,

and vested in and assigned to the respective States or the persons who were on June

5, 1950, entitled thereto under the law of the respective States in which the land is

located, and the respective grantees, lessees, or successors in interest thereof[.]"

{¶80} For non-tidal waters, "lands beneath navigable waters" includes "lands

and water **' up to the ordinary high water mark as heretofore or hereafter modified by

accretion, erosion, and reliction[,]" 43 U.S.C.S. 1301(a)(1), and "all filled in, made, or

reclaimed lands which formerly were lands beneath navigable waters, as hereinabove

defined[.]" 43 U.S.C.S. 1301(a)(3).

{$81} We find this reliance upon the SLA to be misplaced. As the United States

Supreme Court has observed, the effect of the SLA "was merely to confirm the States'

title to the beds of navigable waters within their boundaries as against any claim of the

United States Government." Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel

Co. (1977), 429 U.S. 363, 372, fn. 4. Further, state law governs the determination of

ownership in the land under the Act, as evidenced by the provision "'under the law of

the respective States in which the land is located *** [.]"' Catrfornia ex rel. State Lands

Comm. v. United States (1982), 457 U.S. 273, 288. See, also, Corvallis Sand & Gravel

Co., at 372, fn. 4 (discussing Bonelli Cattle Co. v. Arizona (1973), 414 U.S. 313).

{1182} This issue lacks merit.

{1183} By their second issue under the first assignment of error, NWF and OEC

argue that, in defining the public trust territory in Lake Erie as commencing at anything
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below the high water mark, land is removed from the public trust, which is strictly

forbidden. See, e.g., Cleveland & Pittsburgh RR. Co., supra, at paragraph six of the

syllabus. In support of this, they cite to the Fleming Act, and the decisions of the

Supreme Court of Ohio in Cleveland & Pittsburgh RR. Co., and Squire. They contend

that these decisions specifically incorporate the United States Supreme Court's decision

in Shively, recognizing the English doctrine of the public trust in tidal waters, as well as

that court's decision in Illinois Cent. RR. Co. v. Illinois (1892), 146 U.S. 387, 452,

making the public trust doctrine applicable to the non-tidal waters of the Great Lakes.

Consequently, they argue that any interpretation of the Fleming Act requires the courts

of Ohio to recognize the high water mark as the boundary of the public trust in Lake

Erie.

{1184} We respectfully reject this argument. Just as the public trust in Lake Erie

cannot be abandoned, it cannot be improperly extended in violation of littoral property

owners' rights. The Shively court specifically recognized that state law defines the

boundary of the public trust in navigable waters. We find that any reference by the

Supreme Court of Ohio to the "high water mark" acting as the boundary of the public

trust in navigable waters in Cleveland & Pittsburgh RR. Co., and Squire, is simply a

reference to the history of the public trust doctrine, as imported from English law - not a

finding as to the boundary of that trust in Lake Erie.

{¶85} The second issue lacks merit, as does the assignment of error.

{¶86} By their second assignment of error, NWF and OEC protest the trial

court's determination that ODNR cannot use the IGLD to establish the high water mark

for Lake Erie.
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{¶87} As ODNR is no longer enforcing this policy, we find this assignment of

error moot.

{¶88} By their third assignment of error, NWF and OEC contend the trial court

erred in determining that littoral property owners may exclude the public from lands

below the high water mark of Lake Erie. By his third cross-assignment of error, Taft

asserts the trial court erred in failing to declare the rights of littoral property owners. As

the matters are interrelated, for purposes of brevity, we consider them together. We

respectfully find each to be without merit.

{,f$9} Nearly 130 years ago, the Supreme Court of Ohio observed that littoral

owners have the right to exclude the public from their property. Sloan, supra. We

appreciate and respect the fact that, in Ohio, the public has broad access to navigable

waters, including "all legitimate uses, be they commercial, transportational, or

recreational." State ex rel. Brown v. Newport Concrete Co. (1975), 44 Ohio App.2d 121,

128. See, also, R.C. 1506.10 and 1506.11(G). However, contrary to NWF's and OEC's

assertion, the judgment of the trial court does not abolish the rights of the public to walk

along Lake Erie. In fact, the public retains the same rights to walk lakeward of the

shoreline along Lake Erie, but these rights have always been limited to the area of the

public trust (i.e., on the lands under the waters of Lake Erie and lakeward of the

shoreline). Therefore, the public does not interfere with littoral property rights when

their recognized, individual rights are exercised within the public trust; that is, lakeward

of the shoreline as defined herein.

{¶90} The littoral owner has certain well-defined rights incident to the ownership

of shore land. Littoral owners may exercise these rights upon the soil and navigable

21



waters lakeward of the shoreline of Lake Erie within the territorial boundaries of the

state, subject to regulation and control by the federal, state and local governments.

Those rights include: (1) the right to wharf out to navigable waters to the point of

navigability for the purposes of navigation; (2) the right of access to the navigable

waters of Lake Erie; and (3) the right to make reasonable use of waters in front of or

flowing past their lands.

{1(91} In its judgment entry, the trial court recognized the above enumerated

rights of littoral owners. Additionally, the trial court noted that it had not been "asked to

define categorically all of the littoral rights that are recognized under Ohio law for land

adjoining Lake Erie. Accordingly, notwithstanding the argumentation of the parties, the

court declines to make a comprehensive, categorical declaration of what those littoral

rights are with respect to all members of the class. Such questions are probably best

left to the resolution of specific disputes involving individual parties who are asserting

such littoral rights with respect to a specific parcel of land, according to specific deed

language, and pertaining to a specific area of the Lake Erie coastline."

{9f42} The trial court generally recognized the special rights that littoral owners

possess, incident to owning shore land. However, it appreciated that the application of

such rights to a particular littoral owner or parcel of land would best be resolved on a

case-by-case basis. The trial court could not conceivably anticipate every possible

scenario with respect to all members of the class. We find that the trial court properly

declared the rights of the littoral owners, while acknowledging that individual members

of the class may have to adjudicate a specific, individualized question.
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(9(93} NWF's and OEC's third assignment of error, as well as Taft's third cross-

assignment of error, lack merit.

{1194} Cross-Assignments of Error of OLG

{995} We next turn to OLG's first cross-assignment of error, which states: "[t]he

trial court erred in finding that the boundary of the territory is not the low water mark."

{¶96} OLG first argues that common usage dictates when interpreting the term

"natural shoreline." The 1916 edition of Webster's New International Dictionary, relied

upon by the trial court, defined "shoreline" as the "'line of contact of a body of water with

the shore."' OLG states that based upon the 1916 Webster's New International

Dictionary, "shore" is defined as the land between low and high water marks. As such,

because the "shoreline" is the line separating the watee and the shore, and the "shore"

describes the land between high and low water marks, the common meaning of the

"shoreline" must be the low water mark. We find OLG's analysis to be flawed.

{¶97} First, the trial court found that the terms "shore" and "beach" are

synonyms in the context of the issues in the instant case and, as a matter of law, they

mean "`the land between low and high water marks."' Since no party objected and we

find this definition to be consistent with other dictionary definitions, as well as definitions

adopted by Ohio courts and administrative agencies, we hold that "shore" is "the land

between low and high water marks."4 However, this does not mean that the boundary

of the territory for purposes of the public trust doctrine should be set at the low water

4. See, e.g., Busch v. Wilgus (Aug. 21, 1922), 1922 Ohio Misc. LEXIS 272, at 14, stating "[t]he term
'shore'.includes and designates the land lying between the high and low water mark[;]" OAC 1501-6-
10(T) defining "shore" as "the land bordering the lake." Black's Law Dictionary defines "shore" as the
"[I]and lying between the lines of high- and low-water mark; lands bordering on the shores of navigable
waters below the line of ordinary high water." Black's Law Dictionary (8 Ed.2004) 1412.
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mark. Instead, shoreline is the line of actual physical contact by a body of water with

the land between the high and low water mark undisturbed and under normal

conditions. See, e.g., Sloan, supra, at paragraph four of the syllabus.

{1[98} In addition, OLG cites to Wheeler v. Port Clinton (Sept. 16, 1988), 6th Dist.

No. OT-88-2, 1988 Ohio App. LEXIS 3702, and Mitchell v. Cleveland Elec. Illuminating

Co. (1987), 30 Ohio St.3d 92, to support the proposition that the natural shoreline is the

low water mark. However, we find Wheeler and Mitchell to be inapposite to the instant

situation.

{999} In Wheeler, the appellant, a swimmer who sustained injuries while

swimming off of City Beach in Port Clinton, Ohio, sought review of the trial court's

decision in granting the city's motion for summary judgment. Wheeler, supra, at 1-2. In

reviewing the decision of the trial court, the Sixth District Court of Appeals stated, "[t]he

north territorial boundary of Port Clinton extends to, but not beyond, the Lake Erie

shoreline." Id. at 3. Although OLG attempts to utilize this decision as one that supports

the low water mark as the boundary of the territory, we disagree. As we have

previously concluded, the shoreline is not the low water mark. Furthermore, the main

issue before the Wheeler court was whether the city was liable for appellant's injuries,

not the definition of the public trust boundary.

{¶100} Similar to Wheeler, the issue before the court in Mitchell was not the

definition of the public trust doctrine. In Mitchell, "[t]he sole question before [the

Supreme Court of Ohio was] whether [the] appellee's opening statement and the

allegations of the amended complaint state a cause of action against Avon Lake."

Mitchell, supra, at 93. In its discussion of whether Avon Lake owed a duty to
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decedents, the Supreme Court observed that it was "undisputed that Avon Lake's

territorial limits extend only to the low water line of Lake Erie." Id. at 94. In making this

statement, the Supreme Court was merely observing that the parties chose not to

dispute the low water mark as the proper boundary; it clearly was not a legal conclusion

of the Court.

{fl01} We, therefore, decline to adopt the low water mark to be the boundary of

the public trust territory.

{¶102} Since OLG's second and Taft's second cross-assignments of error are

interrelated, we consider them in a consolidated analysis.

{¶103} We agree with OLG's and Taft's assertion that the trial court erred in

reforming the deeds. First, in reforming the deeds, the trial court went beyond the

scope of the class certification. Further, since this issue was not before the trial court,

the parties were not afforded the opportunity to argue their positions for the trial court's

consideration. Reformation of the littoral owner's deeds could potentially have an

impact on title insurance policies and the littoral owners' rights established by the

Fleming Act or other legislation. By reforming all of the littoral owners deeds to the

water's edge, all parties were deprived of the opportunity to be notified of each other's

arguments, and to respond to those arguments, which is contrary to traditional notions

of due process. As a result, we vacate this portion of the trial court's judgment entry.

{1(104} Taft's First Cross-Assignment of Error

{¶105}As Taft's first cross-assignment of error, he alleges NWF and OEC

presented no justiciable claim against any party and, thus, the trial court erred in

permitting their intervention.
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{¶106} Ohio courts should liberally construe Civ.R. 24 in favor of intervention.

Indiana Ins. Co. v. Murphy, 165 Ohio App.3d 812, 2006-Ohio-1264, at ¶5. The granting

or denial of a motion to intervene rests with the discretion of the trial court and will not

be disturbed on appeal absent the showing of an abuse of discretion. Peterman v.

Pataskata (1997), 122 Ohio App.3d 758, 761. (Citation omitted.) "'The term "abuse of

discretion" connotes more than an error of law or judgment; it implies that the court's

attitude is unreasonable, arbitrary or unconscionable."' (Citations omitted.) Blakemore

v. Blakemore (1983), 5 Ohio St.3d 217, 219.

{11107} Pursuant to Civ.R. 24, there are two avenues of intervention: intervention

of right and permissive intervention. Civ.R. 24(A)(2) sets forth the relevant requirements

for intervention of right:

{¶108} "Upon timely application anyone shall be permitted to intervene in an

action: "' (2) when the applicant claims an interest relating to the property or

transaction that is the subject of the action and the applicant is so situated that the

disposition of the action may as a practical matter impair or impede the applicant's

ability to protect that interest, unless the applicant's interest is adequately represented

by existing parties."

{¶109}To be entitled to intervene as of right, pursuant to Civ.R. 24(A), the

applicant must demonstrate: (1) the application is timely; (2) an interest in the property

or transaction that is the subject of the suit; (3) the disposition of the action may impair

or impede his ability to protect that interest; and (4) the existing parties do not

adequately protect that interest. Blackburn v. Hamoudi (1986), 29 Ohio App.3d 350,

352. (Citations omitted.)
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{91110} In his brief, Taft alleges NWF and OEC failed to demonstrate a'9egally

protectable" interest in the real estate boundary in question. We disagree.

{,1111}"Civ.R. 24(A) requires that the applicant claim an interest relating to the

property or transaction which is the subject of the action. While the claim may be

shown to be without merit, ""* it is not required that the interest be proven or

conclusively determined before the motion is granted." Blackburn at 354. (Internal

citation omitted.)

{q112} According to the affidavit of David B. Strauss, attached to NWF and OEC's

brief in support of the motion to intervene, NWF is a non-profit organization whose

mission is to conserve natural resources and the wildlife that depends on such

resources for the use and aesthetic enjoyments of its members. NWF is comprised of

approximately 921,922 members nationwide, approximately 303,997 members in the

states bordering the Great Lakes, and approximately 98,114 members in Ohio alone.

{11113} According to the affidavit of Vicki Deisner, also attached to the brief in

support of the motion to intervene, OEC is an Ohio, non-profit corporation, whose

purpose is to preserve and protect the environment of the state of Ohio and to represent

the interests of its members across the state regarding environmental and conservation

issues. OEC is comprised of approximately 2,135 individual members and 113 group

members that represent thousands of citizens throughout the state of Ohio.

{¶114}As further stated in their brief in support of the motion to intervene, the

NWF and OEC sought to intervene since the relief requested by appellant, if granted,

would extinguish the rights of its members to make recreational use of the shore along
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Lake Erie below the ordinary high water mark and would have a direct and substantial

adverse impact upon the recreational use and aesthetic enjoyments of such shorelands.

{11115}Therefore, by fulfilling the requirements as set forth under Civ.R. 24(A)

and, further, since it has been established that Ohio courts should liberally construe

Civ.R. 24, we conclude the trial court was correct in granting NWF's and OEC's motion

to intervene.

{¶l16}The second type of intervention, permissive, is governed by Civ.R. 24(B),

which states:

{¶117} °Upon timely application anyone may be permitted to intervene in an

action: (1) when a statute of this state confers a conditional right to intervene; or (2)

when an applicant's claim or defense and the main action have a question of law or fact

in common. When a party to an action relies for ground of claim or defense upon any

statute or executive order administered by a federal or state governmental officer or

agency or upon any regulation, order, requirement or agreement issued or made

pursuant to the statute or executive order, the officer or agency upon timely application

may be permitted to intervene in the action. In exercising its discretion the court shall

consider whether the intervention will unduly delay or prejudice the adjudication of the

rights of the original parties."

{¶118} We further conclude that NWF and OEC were permitted to intervene

under Civ.R. 24(B), permissive intervention, since they demonstrated their defense and

counterclaim were both legally and factually related to the claims of OLG. In addition, it

is evident that NWF and OEC's intervention did not "unduly delay or prejudice the

adjudication of the rights of the original parties." Civ.R. 24(B).
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{¶119} Taft also argues that the counterclaim of NWF and OEC failed to state a

claim upon which relief could be granted. Civ.R. 12(B) provides, in pertinent part:

(q(120} "Every defense, in law or fact, to a claim for relief in any pleading, whether

a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the

responsive pleading thereto if one is required, except that the following defenses may at

the option of the pleader be made by motion: *** (6) failure to state a claim upon which

relief can be granted *"'"[.]"

{¶121} Save for the exceptions stated in Civ.R. 12(H), a party generally waives all

defenses and objections not properly raised by motion, a responsive pleading, or

amendment allowed under Civ.R. 15(A). Although Taft alleges he asserted a Civ.R.

12(B)(6) claim in his responsive pleading to NWF's and OEC's counterclaim, a review of

the record in this case reveals that this responsive pleading is not part of our record on

appeal, for it was only filed in Case No. 04CV001081, which is not pending before this

court. Therefore, we cannot consider it on appeal. App.R. 9(A).

{¶122} Based on the foregoing, Taft's first cross-assignment of error is without

merit.

{q123} Public Trust Boundary is the Water's Edge

{1(124} In Sloan, the Supreme Court of Ohio affirmed private property rights in the

"shores" of Lake Erie and held the boundary between public and private rights is, "the

line at which the water usually stands when free from disturbing causes." Id. at

paragraph four of the syllabus.

{q(125}As we have identified, the Supreme Court of Ohio recognized the public

trust doctrine by holding, "[t]he title of the land under the waters of Lake Erie within the
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limits of the state of Ohio, is in the state as trustee for the benefit of the people, for the

public uses to which it may be adapted." Cleveland & Pittsburgh RR. Co., at paragraph

three of the syllabus. (Emphasis added.) As a result of the Supreme Court's decision,

the Fleming Act, now codified at R.C. Chapter 1506, was enacted. In Squire, the

Supreme Court of Ohio further spoke of the title to the lands under the waters of Lake

Erie, stating:

{1[1261 "The state of Ohio holds the title to the subaqueous soil of Lake Erie,

which borders the state, as trustee for the public for its use in aid of navigation, water

commerce or fishery, and may, by proper legislative action, carry out its specific duty of

protecting the trust estate and regulating its use." Id., at paragraph two of the syllabus.

(Emphasis added.) The Squire court also declared that littoral owners of the upland do

not have title beyond the natural shoreline, for they only have the right of access and

wharfing out to navigable waters.

{¶127} Based upon its decisions, the Supreme Court has identified that the

waters, and the lands under the waters of Lake Erie, when submerged under such

waters, are subject to the public trust, while the littoral owner holds title to the natural

shoreline. As we have identified, the shoreline is the line of contact with a body of water

with the land between the high and low water mark. Therefore, the shoreline, that is,

the actual water's edge, is the line of demarcation between the waters of Lake Erie and

the land when submerged thereunder held in trust by the state of Ohio and those

natural or filled in lands privately held by Iittoral owners.

{¶128} By setting the boundary at the water's edge, we recognize and respect the

private property rights of littoral owners, while at the same time, provide for the public's

30



use of the waters of Lake Erie and the land submerged under those waters, when

submerged. The water's edge provides a readily discernible boundary for both the

public and littoral landowners.

{IJ129} Based on principle, authority, and considerations of public policy, we

determine that the waters and submerged bed of Lake Erie when under such waters is

controlled by the state and held in public trust, while the littoral owner takes fee only to

the water's edge.

{¶130} Conclusion

{¶131} Based on the above analysis, the Ohio Attorney General's assignments of

error are stricken. NWF's and OEC's first and third assignments of error lack merit,

while the second assignment is moot. OLG's first cross-assignment of error lacks merit,

as do Taft's first and third cross-assignments of error. OLG's second cross-assignment

of error, as well as Taft's, have merit to the extent indicated. The judgment of the Lake

County Court of Common Pleas is modified to vacate the portion of the judgment

concerning the amendment of the littoral owner's deed, and the judgment of the Lake

County Court of Common Pleas is hereby affirmed as modified.

{¶132} It is the further order of this court that the parties share equally costs

herein taxed.

{,(133} The court finds there were reasonable grounds for this appeal.

DIANE V. GRENDELL, J., concurs,
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TIMOTHY P. CANNON, J., concurs in part and dissents in part with Concurring/
Dissenting Opinion.

Appendix attached.

TIMOTHY P. CANNON, J., concurring in part and dissenting in part.

11113411 respectfully concur in part with the majority opinion as to the overall

disposition of the case; however, I dissent in part as it pertains to the disposition of the

issue of standing.

{¶135} At the outset, I would note a concern and the need for caution about

issuing rulings on matters not raised by any party, particularly when the parties have not

been given an opportunity to brief those issues. While App.R. 12(A)(2) allows an

appellate court to consider issues not briefed by the parties, I believe the better rule is

"*** when a court of appeals chooses to consider an issue not briefed by the parties, the

court should notify the parties and give them an opportunity to brief the issue." State v.

Blackburn, 11th Dist. No. 2001-T-0052, 2003-Ohio-605, at ¶45, citing State v. Peagler

(1996), 76 Ohio St.3d 496, 499, fn.2.

{¶136} The state of Ohio is a named defendant. The majority cites R.C. 109.02

for the proposition that the attorney general may "only act at the behest of the governor,

or the General Assembly." I do not agree with that reading of the statute. The statute

states: "[w]hen required by the governor or the general assembly, the attorney general

shall appear for the state in any court or tribunal in a cause in which the state is a party,

or in which the state is directly interested." R.C. 109.02. (Emphasis added.) This is

language of inclusion, not of exclusion. There is nothing that prohibits the attorney
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general from appearing and representing the state when suit has been filed against it. I

would not suggest the attorney general needs an order from the governor or legislation

from the General Assembly to defend the state in litigation without first giving the

attorney general the full opportunity to brief the issue. It is, quite simply, ground that

does not need to be plowed in this case. As acknowledged by the majority, it is clear

the citizens of the state of Ohio have an interest in the public trust portion of the waters

of Lake Erie. Consequently, they are entitled to representation.
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[¶1] The table of contents, headings, and paragraph numbers in this opinion are for the

convenience of the court and the parties. They form no part of the opinion of the court.

Introduction

Fouudational Issues

1112] Foundationally, this case concerns the American view of the relationship between: (1) the

derivative sovereignty of individuals and other legal persons in the State of Ohio, as that

sovereignty relates to their private right to own real property bordering the southern shore of

Lake Erie; (2) the derivative sovereignty of the State of Ohio, as that sovereignty relates to the

state's ownership in trust of the waters of Lake Eric and the soil beneath the lake; and (3) the

balance or harmony that the law requires with respect to: (a) protecting the fee title and littoral

rights of the lakeside landowner, and (b) properly limiting the power of the state to regulate the
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landowner's private propcrty rights, white still allowing the state enough sovereign power to

exercise its trust responsibilities properly.

[¶3] Many of the cases cited by the parties review the comnion law of England in an effort to

resolve issues related to the boundaries of the Gt-eat Lakes. Tn doing so, the eourts have often

surveyed the British view' of the relationship between the sovereign legal rights and

responsibilities of the royal et-own in the watcrs of Great Britain and those oPriparian and littoral

landowners. Tn the present case, the court believes that there is a distinctively American view of

sovereignty that undergirds the proper balancing of the t-ights of the parties in Ohio, and that this

American view of sovereignty is distinguishable from the British view.

[¶4] Under Ohio law, the common law of England relating to navigable waters does not apply

to Lake Erie because "(o)ur large freshwater lakes or inland seas are wholly unprovided for by

the law of England. As to these, there is neither flow of tide nor tln-ead of the stream; and our

local law appears to have assigned the shores down to ordinary low-water mark to the riparian

owners, and the beds of the lakes, with the islands therein, to the public."2 1'he public's riglits,

such as navigation and fishing, exist in the navigable waters of Lake Erie 3

Nature of the Dispute between Plaintiffs and ODNR

[1(51 The State of Ohio, through the Ohio Department of Natural Resources, has asserted trust

ownersllip rights to the area of land along the southern shore of Lake Erie up to the ordinary high

water mark as determined by the U.S. Army Corps of Engineers in 1985 (573.4 feet above sea

level). Plaintiffs dispute the authority of ODNR to assert these trust ownership rights apart from

first acquiring the property in question through ordinary land appropriation proceedings in the

relevant courts of common pleas .4 Plaintiffs also dispute the validity of the arbitrary choice of

573.4 feet IGLD (1985) as a uniform measure of the ordinary high water mark, arguing that the

ordinary high water mark is a boundary that must be determined on a case by case basis with

' Some authorities have referenced Magna Carta (aka Magna Charta) of 1215 as the first English instance of
balancing the rights of the crown to alienate non-navigable (i_e. non-tidal) land to private individuals, and the riglits
of ihe public to fish in navigable (i.e_ tidal) waters. See, Lincoln v. Davis (1884), 53 Mioh. 375, 381, 19 N. W. 103,

1884 Mich. LEXIS 691; Arnold v. Mundy (1821), 6 N.J.L. 1, 1821 N.J.Sup.Ct. LEXIS 1(The court described
Magna Carta as the resolution of property disputes arising out of the seizure of comnion law rights by powerful
landed barons on the one hand, and excessive royal grants to courtiers aud royal favorites on the other.)
2 SYoan v. Biernillet, (1878), 34 Ohio St. 492, 516-17, 1878 Oliio LEXIS 176.
3 Bodi v. The Winous Point Shooting Club (1897), 57 Ohio St. 226, 48 N.E. 944, 1897 Ohio LEXIS 114.
' Both the Conrts of Common Pleas and the Probate Courts in Oliio have jurisdiction to hear land appropriation
cases. C:iFy of Cleveland v. City oftirookpark (1995), 103 Ohio App.3d 275, 659 N.E.2d 342, 1995 Ohio App.
LEXIS 1731,
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respect to each parcel bordering the lake. Plaintiffs also dispute the authority of ODNR to

require plaintiffs to lease land from the State of Ohio when that land is ali-eady contained within

the legal description in their respective deeds.

Nature of the Dispute between Plaintiffs and NWF and OEC

[¶6] As set forth in the motion to intervene, filed by the National Wildlife Federation

("NWF") and the Ohio Environmental Council ("OEC") on June 5, 2006, these intervening

defendants are environmental organizations whose purpose it is to protect the rights of their

members to make recreatiooal uses of the shores and waters of Lake Erie. NWP and OEC assert

that the State of Ohio holds the area of the "Territory" of the waters of Lake Erie in trust for the

public up to the ordinary high water mark.

[¶7] The scope of the court's decision will affect the rights of approximately 15,500 littoral

owners of parcels of'real property abutting Lake Eric within the State of Ohio. These parcels of

real estate are located along approximately 311 miles of Ohio coastline6 within the eight counties

oP Lucas, Ottawa, Sandusky, Eric, Lorain, Cuyahoga, Lake, and Ashtabula.7

Recent Legislative Treatment of the Issues

[981 In recent years, the Ohio General Assembly has made three attempts - all, to date,

unsuccessful - toaddress some of the issues that must be decided by the court in this case.

[j[9] In the 125th General Assembly (2003-2004), HB 218 was introduced in the Ohio llouse

on June 10, 2003. On December 11, 2003, the bill passed its thud consideration and was

introduced in the Ohio Senate, where it was assigned to the Etrvironmental Affairs Committee.

No further action was taken on the bill.

[¶10] With respect to the issues to be decided in this case, HB 218 sought to do the following:

(1) enact R.C. 1506.0](J) to provide a legislative de6nition of "ordinary higli water mark" by

reference to the marlc established by the United States Army Corps of Engineers; (2) amend R.C.

1506.10 and enact R.C. 1506.10(A) to list and define "littoral rights" as tttat term is used in R.C.

1506.11; (3) amend R.C. 1506.10 and enact R.C. 1506.10(B)(1) to declare legislatively that the

----- --------
s NWF and OEC distinguish their position froin that of the State of Ohio by arguing that the state is defending "the
broad public interesP"whereas NWFand OEC are defending the specific recreational uses held by their inenibcrs,
including the alleged right of their members to walk along the shore of Lake Erie. They also point md that some of
their members are not citizens of the State of Ohio, even though thcy make recreational ase of the waters and shores
ofLakeF.rie_
6 "Ohio Coastal Atlas" Page 1 of "County Profiles" subsection, Ohio Department of Natural Resources, retrieved
December 22, 2005.
^ httn:/_/wwwdot.state.oh.us/mapl/cntymap.asp.
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boundary of ttie waters of Lake Erie within the State of Ohio is tlie point "where the wateis of'

Lake Erie make contact with the land," and that this is the territory that the State of Ohio owns as

proprietor in trust for the people of the state; (4) enact R.C. 1506.10(B)(2) to declare legislatively

that property owners on Lake h;rie have the right to excreise littoral rights, subject to all

applicable provisions of the Revised Coda; (5) amend R.C. 1506.11(A) and enact R.C.

1506.11(A)(1) to deiuic the term "territory" as being bordered by the "ordinaiy high water rnark°'

instead of the "natural slioreline; and (6) amend R.C. 1506.11(A) and enaet R.C. 1506.11(A)(2)

to constrain the construction of the use of the ordinary high water mark as being for

administration of this section only, and not for the determination of any kind of property

boundary. Similarly, R.C. 1521.22 would have been renwnbered as R.C. 1521.40, and it would

have constrained the construction ol' the usc of the ordinary high water mark as being for

admitiistration of this section only, and not for the determination of any kind of property

boundary.

[¶Ii] In the 126'h General Assembly (2005-2006), SB 127 wa.s introduced in the Ohio Senate

on April 19, 2005, where it was assigncd to the Environmental Affairs Committee. No further

action was takcn on the bill.

[¶121 With respect to the issues to be decided in this oase, SB 127 sought to do the following:

(1) enact R.C. 1506.01 (N) to list and clefine °littoral rights" as that teim is used in Chapter 1506

of the Revised Code; (2) amend R.C. 1506.01 and enact R.C. 1506.01(0), (P), and (Q) to define

the terms "accretion," "reliction," and "avulsion;" (3) amend R.C. 1506.10 to deelare

legislatively that the proprietary trust of the State of Ohio is subject to the littoral rights of littoral

owners; (4) amend R.C. 1506.11(B), (C), and (D) to limit the state's ability, through the director

of natural resources, to require littoral owners to enter into a lease to construct waterfront

improvements by exempting the exercise of littoral rights; and (5) renumber R.C. 1521.22 as

R.C. 1521.40, and enact subsections (A), (B), and (G) to define the tertn "ordinary high water

mark by reference to the regulatory mark set by the Army Corps of Engineers, prohibit the use of

botindaries, and prohibit anything in this section from beingthat repr to determine property

constnied as determining the boundary of the state's ownership of the waters of Lake Erie as

provided in section 1506.10 of the Revised Code."
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[1113] ln the 127tt' General Assembly (2007-2008), SB 189 was introduced in the Ohio Senate

on June 21, 2007, where it was again assigned to the Envn•onnlental Affairs Committee. No

furtlier action has been taken on the bill.

f11141 Witli respect to the issues to be decide in this case, SB 189 sought to do the following: (1)

enact R.C. 1506.01(N) to list and define "littoral rights" as that term is used in Chapter 1506 of

the Revised Code; (2) amend R.C. 1506.01 and cnact R.C. 1506.01(0), (P), and (Q) to deiine the

terms "accretion," "reliction," and "avtdsion;" (3) antend R.C. 1506.10 to declare legislatively

that the proprietary trust of the State of Ohio is presutnptively subject to the littoral rights of

littoral owners to restore lands lost by avttlsion or artificially induced erosion; (4) amend R.C.

1506.11(A), (B), and (C) to litnit the state's ability, through the director of natural resources, to

require littoral owners to enter into a lease to construct waterfront improvements by exempting

the exercise of littoral rigllts; and (5) renumber R.C. 1521.22 as R.C. 1521.40, and enact

subsections (A), (13), (G), and (11) to define the term "ordinary high water mark by reference to

the regulatory mark set by the Amiy Corps of Engineers, prohibit the use of that term to

detennine property boundaries, and prohibit anything in this section from being construed as

detennining the boundary of the state's ownership of the waters of Lake Erie as provided in

section 1506.10 of the Revised Code."

Recent Executive Branch Treatinent of the Issues

[,(15] It must be noted that on July 16, 2007, ODNR filed a short response to the pending

motions for summary judgment in which ODNR announced its new regulatory policy under the

direction of Governor Ted Striekland,ii and stated ODNR "must and should honor the apparently

valid real property deeds of the plaintiff=relator lakefront owners unless a court determines that

the deeds are limited by or subject to the public's interests in those lands or are otherwise

defective or unenforceable." ODNR also stated that, although it would continue to require pre-

construction pennits for structures that could itnpact coastal lands, it would "no longer require

property owners to lcase land contained witftut their presumptively valid deeds."

[$16] Accordingly, it would appear that plaintiffs-relators and defendants-respondents are now

in agreement9 that, in the absence of a court order finding that a littoral owner's deed is limited

by the public's interests or is defective or unenforceable, the State of Ohio lacks the authority to

6 Governor Strickland was newly-elected in November 2006, and his adininistration began in January 2007.
° The parties also appear to agree that, whatever the proper boundary is between ihe public trust territory and the title
rights of littoral landowners, that boundary is always coterminous and never overlaps.
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require sucli landowners to obtain leases for land contained within the legal description in their

presumptively-valid deeds. Nevertheless, the issue still needs to be resolved by this court

because: (1) the regulatory policy of the ODNR niay change yet again with future changes in the

occupancy of the Govenior's office; (2) the legislature may enact legislation that contravenes the

Ohio Constitution or otherwise constitutes an unlawfid taking without just compensation; and (3)

intervening defendants NWF and OEC have not stipulated to ODNR's change in its regulatoty

policy.

American View of Sovereignty

(¶17] Since this case involves balancing the sovereign rights ot'the property owner against the

sovereign power and trust ownership of the State of Ohio of lakefront property in the State of

Ohio, as well as the rights of the public, it is worthwhile to begin this analysis by reviewing the

historical American view of sovereignty.

[¶181 As cvidenced by the bold and suecinet language of the Declaration of lndependence in

1776, the American view of sovereignty began its articulation by recognizing that all10 human

beings have certain unalienable rights, derived first and foremost from God as their Creator.t]

These unalienable rightst2 are evidence that individual human beings have been given a derived

sovereignty that is ultimately subordinate to God's complete sovereignty.L3 The Declaration also

states that it is one of the pritnary purposes of civil government to use its delegated sovereignty

'0 Some inight suggest that this written recognition in 1776 that all human beings have certain imailienable rigltts
was contradicted in 1789 by the enactment of the U.S. Constitution which failed to abolish slavery, and which
included language in Article I, Section 2, stating that slaves ("other persons") wonld be legally considered as 3/5 of
non-slaves for pmposes of apportioning representation and direct taxation. But this was in no way a denial of the
principles of ttte Declaration. History has proven that - althongh it would take a bloody Civil War and several
constitutional amendnients to do it - the trajectory set in motion by the principles of sovereignty announced in the
Declaration of Independence would be fulfilled in tirne.
" "We hold these truths to be self-evident, that all mcn are crcated equal, that they are endowed by their Creator
with ceitain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.--That to secure
these rights, Governments are instituted among Men, derivin their,just powers from the consent of the governed."
Declaration of Independence, ¶2 (1776) (enphasis added).
" A sintilar provision appears in the Ohio Constitution in Article VIII, Section 1, which states: "That all men born
equally free aqd'uidependent, and have certain natural, inherettt and mralienable rights; aniongst which are the
enjoying and defenditig life and liberty, acquiring, possessing and protecting property, and pursuing and obtaining
happiness and safety; and every free republican govemment, being founded on their sole authority, and organized
for ttre areat pnrpose of protectin tlieir riglrts and liberties, and securing their independence; to effect thesc ends,
they have at all times a complete power to alter, reform or abolish their govemment, whenever they may deem it
necessary." (einpliasis added).
° Alttiough it may be unpopular today to discuss the legal concept of sovereignty in theological terms, our founding
documents demonstrate that the American system of government was and is based on the presupposition that all
sovereignty -both that of the iudividual and that of civil govcrnment- nltimately coanes from God. See, "The
Christian Life and Clraracter of the Civil Institutions of the United States," by B.Y. Morris (1864).
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to secure the unalietlable rights that God has given to all human beings.74 I3y iniplication,

therefore, if'civil government acts in a way that improperly takes away the unalienable rights that

God has given to all huuman beings, then the civil government has stepped outside of'the scope of

its derivative sovereignty and lias begun to engage in a usurpation of authority. `1'hat kind of

usutpation is properly called tyranny.

[1119] In this sense, thcn, it is no less an act of unconstitutional tyranny lor the government of

the State of Ohio to take the property of an individual or other person who owns lakeside

property - without giving just compensation - than it is for an individual or other person to use

his or her ownership of lakeside property to interfere substantialty with the public rights in Lake

Erie that are held in trust by the State of Ohio.

[11201 Under the American system of goveillment - which was ultimately founded on the U.S.

Constitution sonle thirteen years after the Deelaration of Independence was signed - "we the

people" have voluntarily delegated a limited anrount of our derived sovereignty to the local,

state, territoriat, aud federal governments for the specific and limited purposes that are defined

by local ordinances, state and federal statutes, the various state constitutions, and the U.S.

Constitution.'5 Hence, just as the delegated sovereignty of'"tlie people" is ultimately subordinate

to the sovereignty of God, so the delegated sovereignty of local, state, and federal governments is

ultimately subordinate to the original derived sovereignty of "the people."16 This was the

principle on which the founding fathers based their declaration that, "[W]henever any Form of

Govenintent becomes destructive of thcse ends [i.e. securing the unalienable rights that men

were endowed with by their Creator], it is the Right of the People to alter or to abolish it, and to

institute new Government, laying its foundation on such principles and organizing its powers in

such fonn, as to them shall seem most likely to effect their Safety and Nappiness."17 It is also

That to secure these rights, Govenunents are instituted among Men, derivin thcir just powers from the
consent of the governed." Declaration of independenee, 112 (1776).
" It should be noted that the Northwest Ordinance of 1787governed the territory that eventualty became the State of
Ohio in 1803. Prior to the ratification of the U.S. Constitution in 1789, the abortive Articles of Confederation -
enacted in 1777 fonned a national government that was not eonsistent with the foundational principles set fortlr in
the Declaration ofIndependence. See, John Quincy Adams, The Jzrbilee ofthe Constidnt(on (1839).
16 Tdaho v. Caeir cl'ATene'7'ribe ofLdaho (1997), 521 U.S. 261, 117 S.Ct. 2028, 138I..Ed.2d 438 ("The Court from
an early date has acknowledged thatthe neoole of each ofthe Thirteen Colonies at ihe tirne of independence
`became themselves sovereign: and in that character hold the absolute right to all their navigable waters and the soils
under theni far their own common use, subiect only to the rights since surrendered by the Constitution to the general
government."' (emphasis added).
" Declaration oflndependence, 912 (1776).
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one of the foundational rationales for the holding in Arnold v. 11undy,18 where the court

observed, "I am of the opinion, that when Charles II took possession of this country, by his right

of discovery, he took possession of it in his sovereign capacity,... that those royalties, therefore,

of whieh those rivers, ports, bays, and coasts were part, by the grant ol' King Charles, passed to

the Duke of York, as the governor of the province, exercising the royal authority, for the public

bettefit, and not as proprietor of the soil ....[U]pon the Revolution, all those roy^al riehts vested

inthe neople of New Jersey, as the soverei n of the country, and are now in their hands[.]"

(Emphasis added).19

L91211 This American view of sovereignty is distinctive, and it must constrain our understanding

of the earliest cases that sought simultaneously to: (1) apply traditional English common law in

the early years of the United States, and (2) adapt that conimon law to the categorically different

topographical, political, and governmental conditions that exist in the American republic.

Issues to be resolved in this case

[$221 hl resolving the issues raised by the parties in this case, the court observes first that there

is a uniqueness to: (1) the historical development of the American fotm of government as a

democratic republic founded by "the people;"20 (2) the revolutionary manner in which the United

States was established as a sovereign nation upon the Earth;2t and (3) the physical nature and

extent of the Great Lakes, including Lake Erie "2 These unique factors affect how pritlciples of

"Arrtold v. Mirndy(1821), 6 N.J. 1, 1821 N.J.Sup.Ct. LBXIS 1.
19 See!Ylassachu.setts v. Niw York (1926), 271 U.S. 65, 46 S.Ct. 357, 70 L.Ed. 838,1926U.S. LEXIS 608 (Headnote

2). See, Shively v. Boiv7by (1894), 152 U.S. 1, 14 S.Ct. 548, 38 L.Ed. 331, 1894, TJ.S. LEXIS 2090 ("When the
Revolution took place, the people of each state became tlteinselves sovereign; and in that character hold the absolute
right to all their navigable waters, and the soils under them, for their own common use, subject only to the rights
since surren(tered by the Constitution to the general govemment")
20 The modern form of the nation-state as a vehicle of political sovereignty entitled to be free from outside
interference began with the Treaty of Westpltalia in 1648, which ended the Thirty Years War in Europe. But prior
to the United States, no such nation state had been founded by "the people:'
" "This act [the establishment of the IJ.S. Constitution] was the complement of the Declaration of Tndependence;
founded upon the same principles, carryutg them out into practical execution, and forming with it, oue entire system
of nationai government. The Heclaration was a manif esto to the wo'rld of manldnd, to justify the one confederated
people, for the violent and voluntary severance of the ties of their allegiance, for the renutieiation oPtheir country,
aitd for assaming a station for themselves, ainong the potentates of the world a sclf-eonstituted sovereigo - a sclf-
constituted coimtry. ln the ]tistmv of the human race this had never been done before." John Quincy Adams, The

.Jubilec of the Constitvtion, (1839) (emphasis added).
" As originally constituted, nooe of the thirteen original colonies had large inland seas of fresh water forming a
border with Canada; therefore, it is no surprise thattheir wholesale adoption of the English common law wonld be

somewhat unwieldy when applied by states bordering the Great Lakes. Xardin v. 7ordan (1891), 140 U.S. 371, 11

S.O. 808, 35 L.Ed. 428, 1891 U.S. LEXIS 2472.
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common law - particularly principles of the common law in England - should or should not

apply to this case.

[11231 Second, as tiamed by the "Notice of Joint Stipulation to Class Certification on Count One

of the First Amended Complaint," filed June 8, 2006, the court observes that it is being asked to

issue a deelaratoiy judginent that will define the following specific questions of law:

1) Wliat constitutes the farthest lanctward boundary of the "territory" as tbat term appears in

R.C. 1506.10 and 1506.11 ?

2) What is the proper interpretation of the term, "southerly shore" in R.C. 1506.10?

3) What is the proper interpretation of the term, "waters of Lake Erie" in R.C. 1506.10?

4) What is the propcr interpretation of the term, "lands presently underlying the waters of Lake

E•ie" in R.C. 1506.117

5) What is the proper interpretation of the phrase, "lands formerly underlying the waters of

Lake Erie and now artificially filled" in R.C. 1506.11 ?

6) What is the proper interpretation of the tsrln, "naturat shoreline" in R.C. 1506.10 and

1506.11?

7) If the farthest landward boundary of the "teritory" is declared to be the natural location of

the ordinary high water mark as a matter of law, may that line be located at the present time

using the elevation of 573.4 feet TGLD (1985)?

8) Tf the line may be locatedat the present time using the elevation of 573.4 feet IGLD (1985),

does the State of Ohio hold title to all such "territory" as proprietor in trust for the people of

the State?

9) What are the respective rights and responsibilities of the class members, the State of Ohio,

and the people of the State in the "territory?"

[$24] In reviewing the issues to he decided, the court also echoes the 19ts Centiuy observance

of Chief Justice Kirkpatrick in Arnold v. Mundy,23 where he observed that the issues in this kind

of case raise new questions that have never before come before the courts of Ohio "in this

shape," involving questions of greal importance, immense interests, and that lay at the

foundation and extetit of private property riglits and the state's ownersliip in trust of the waters

and soil of Lake Erie.

"Artiolcl v. ihluncl}, (1821), 6 N.J. 1, 1821 N_J.Sup.Cl. LEXIS I.
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19251 The court notes in passing that none of tbe issues currently before the court specifically

calls for a declaration of the rights and responsibilities of the parties to lands governed by the

federal Swamp Land Act of September 28, 1850. With respect to swamp lands, therefore, the

court observes that property rights in such lands have been treated differcntly under both state24

and federal law. Swamp lands are generally treated as property that can be transferred by the

state iti fee absolute to individuals and other persons, fi'ee of thc public trust: s

Historical development of the State of Ohio

[¶26] Questions of title and questions of history are inevitably tied together, and the present

case is no exception. Accordingly, a brief review of the history of the creation of the State of

Ohio is appropriate before entering into the legal analysis of the court.

[,[271 In 1800, while serving in the U.S. House of Representatives, John Marshall -the future

Chief Justice of the United States Supreme Couft - made a written report to the 13ouse of

Ropresentafivos in Washington, D.C. in which he sought to communicate an accurate and otlieial

timeline and history of the origin of the "Western Reserve," out of which the State of Ohio was

established. That timeline and history can be summarized as follows:

'fimeline and History of the Western Reserve

1497 King 1Tem'y V1I, of Rngland, obtained title to the northern continent of America by
discovery first made and possession first taken under a commission given to Sebastian
Cabot.

1606 April 10t", James I, King of L;ngland, granted a charter in response to an application by
Sir Thonias Gates and others for a license to settle a colony in that part of America called
Virginia, not possessed by any Christian prince or people. He divided the latitudinally-
defined country into two colonies.

The first colony (Jamestown) consisted of the citizens of London and was defined as the
east coast lands between ttie latitudes of 34 and 41 degrees north. Jamestown was given
the exclusive right to license additional settlements toward the mainland beyond the
initial grant of fifty miles of coastland, and other subjects of the King were expressly
forbidden from settling in the back country without a written license from the colony.

20 See, Glass v. Goecke7 (2004), 262 Mich.App. 29, 683 N.W.2d 719, 2004 Mich. App. LEXIS 1229 (Court of
Appeals noted that the Michigan statute governing the ordinary high water mark for Lake I-Iuron specifically excepts
"property rights secnred by virtue of a swainp land grant or rights acquired by accretions occurring through na(ural
tneans or relietion"). See, Sterling v. Jackson (1888), 69 Mich. 488, 37 N.W. 845, 1888 iblich. LEXIS 754 (The
federal Swamp Land Act of 1850 conveyed to the states in fee all Iands within the purview of the act, and such title
in fee becaine vested in the state from the date of the act. Accordingly, a state could grant to an individual title in
fee to such lan(Is.)
's State v. Lake St. Clair Fishing and Shooting Chrb (1901), 127 Mich. 580, 87 N.W_ 117, 1901 Mich. i.EX1S 1040,
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The second colony (Plymottth) consisted of Thoinas Hanham and others of the Town of
Plymouth and was defined as consisting of east coast lands between the latitudes of 38
and 45 degrees north, witli the proviso that no plantation be made withur one hundred

miles of a prior plantation.

By the saute charter, the King agreed to give letters patent to the persons nominated or
assigned by the council of each colony "as for the manor of East Greenwich, in the
county of Kent, in frce and connnon soccagc20 only, and not in capite.27" The letters
patent were intended to be assuranec from the patentees that they would establish their
plantations in accordance with the orders of the colony's council.

1609 May 23`d, King James gave the first colony (Jamestown) a second charter in which they
were incorporated by the name of "The Treasurer and Company of Adventurers and
Planters of the city of London, for the first colony of Virginia." This second charter,
granted in response to the application of the colony, enlarged and explained the first

grant.

1611 March 12th, King James granted the first colony (.laniestown) another charter, in response
to the colony's request, extending the seaward reach of the grant from 100 miles to 300
leagues.28 The new grant also extended the latitudinal boundary from 34 degrees north to
30 degrees north, provided always that none of the granted territory was actually
possessed or inhabited by any other Christian prince or state, nor be within the bounds of

the northern colony (Plymouth).

1620 November 3`d, King James gave a charter to the second colony (Plymouth) aud declared
that the land between the 40U' and the 48th degrees of north latitLide should be called
"New England." He also incorporated a council at Plymouth, in the county of Devon,
and granted to them and their successors all that part of America between 40 degrees to
48 degrees, "and in length of, and within all the said breadth aforesaid, throughout all the
main lands, from sea to sea, together with all the firm lands, &c., upon the main, and
within the said islands and seas adjoining." The charter also contained a proviso that
excepted any lands "actually possessed or inhabited by any Christian prince or state" and
any lands within the boundaries of the southern colony. 'fhe charter also commanded the
council to distribute and assign lands within the charter to the adventurers as they should

think proper. (emphasis added).

1624 July 15`s, Jaines I granted a conimission for the government of Virginia. The commission
stated that the previous charters for the first colony had been legally voided upon a quo

warranto proceeding brought in England.

26 "Socage." 1'he inodern spelling uses only one "c." The term means "A species of tennre, in England, whereby the
tenant held ceilain lands in consideration of ccrtain inferior services of husbandry to be performed by him to the lord
of the fee. "Free" socage was viewed as a kind of seivicc that was both honorable and certain. See Black's law
Dictionary, Revised Fourth Edition (1968).
2' "Capite." Tenure in capite was an ancient feudal tenure, whereby a man hcld lands of the king iminediately. See
Black's Law Dictionary, Revised Fourth Edition (1968).
23 A league is approximately 3 statute miles. Webster's New World Dictionary of the American Language (1968).
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1624 Augnst 20`", James I granted anotlter commission for the government of Virginia, reciting
again the voiding of the previous charters through a quo warranto proceeding that arose
when the 7'reasurer and Cotnpany of the colony failed to submit their charters to be
reformed.

1625 May 13`t', Charles I proclaimed and declared - after alleging that the letters patent to the
colony of Virginia had been legally questioned and then judicially repealed and adjudged
void that the government of thc colony of Virginia shall immediately depend on the
King and not be coinmitted to any company or corporation. "From this time Virginia was
considered a royal government, ancl it appears that the Kings of England, from time to
time, granted commissions for the government of the same." "The right of making Qrants
of lands was vested in and solelv exercised by the Crown." "The colonies of Maryland,
North and South Carolina, Georgia, and part of Pennsylvania, were erected by the Crown
within the chartered limits of the first colony of Virginia." (emphasis added).

1628 March 4"', 1'he Council of Plymouth granted to Sir Henry Roswell, and others, a tract of

land called Massachusetts.

1629 Marclr 0', King Charles i confirmed the sale of Massachusetts to Sir Henry Roswell and
others and granted them a charter, but once again limited the grant with a proviso not to
extend to lands possessed by a Christian prince, or within the limits of the southern

colony.

1631 March 19t°, the Earl of Warwick granted to Lord Say-and-Seal and others a described
part of New England; the land had been previously granted to the Earl of Warwick by the

council of Plymouth in 1630.

1635 June 7th, the council of Plymouth surrendered their charter to the Crown.

1635 Lord Say-and-Seal and other associates appointed John Winthrop their Governor and
agent to take possession of their territory, which he did by beginning a settlement near the
moutlt of the Connecticut River. A munber of English colonists began to emigrate from
Massachusetts to the Connecticut river settlement because the Massac{ntsetts settlets
found themselves to be without the patent of that colony. They fonned into a political
association by the name of the Colony of Contiecticut and purchased from Lord Say-and-
Seal, and others, their 1631 grant froni the Earl of Warwick.

1661 The Colony of Cottnecticut petitioned King Charles IT for a charter of government tllat
would reflect the liistory of the previous thirty years: (1) colonization; (2) adoption of a
voluntary form of government; (3) their grant from Lord Say-and- Seal and others; (4)
their acquisition by purchase and conquest. They sought power equal to that of the
Massachusetts colony, or of the lords from whon they had purehased the land, and they
sought confirmation of the grant or patent they had obtained from the assigns of the

Plymouth council.
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1662 King Charles 11 granted the requested cliarter in whieh he constituted and declared John
Winthrop and others his associates, a body corporate and politic, by the name of the
Governor and Company of the English Colony of Connecticut in New England, in

America.

1664 March 12"', King Charles TT grante-d to Janres, Duke of York a tract on the eastern coast
of North America, from the St. Croix River in Nova Scotia to Long Islaud. This grant
overlapped part of the lands inelucled in the previous charter to Connecticut, and part of
the grant to James, Duke of York also contained lands ttiat had been settled by Christian
nations prior to the charter of Connecticut. A dispute therefore arose between the Duke
of York and the Colony of Connecticut respecting the bounds of their respective grants.

1664 April 23`d, King Charles sent a letter to the Governor and Company of Connecticut in
which he speaks of having renewed their charter.

1664 October 13`h, Commissioners arrived to resolve the boundary dispute, and the General
Assembly of the Colony of Connectieut appointed agents to wait on the Conimissioners.
On November 30rh, the Commissioners determined the proper boundaries of the disputed

lands.

1673 June. New York was recovered by the Dutch, and their government was ceded by peace

treaty in 1674.

1681 March 4a', Charles 11 granted Pennsylvania to William Penn.

1730 The Duke of York obtained a renewal of the patent, and claimed a re-settlement of New
York, which was finally effected when the Biram River was established as the border.

1754 July 9a', "At a meeting of commissioners from sundry of the then colonies at Albany ...
it was, atnong other things, agreed and i-esolved ...[t]hat his majesty's title to the
northern continent of Anierica appears to be founded on tlie discovery thereof first made,
and the possession thereof first taken in 1497 under a commission frotn Henry VTT of
England to Sebastian Cabot.... That all lands or cotmtries westward from the Atlantie
ocean to the South Sea between 48°, and 34° nortlr latitude, was expressly included in the
Grant of Charles I to divers of his subjects, so long since as the year 1606, and afterwards
confinned in 1620, and under this grant the colony of Virginia claims extent as far west
as the South Sea; and the ancient colonies of the Massachusetts Bay and Connecticut
were by their respective cliai-ters made to extend to the said Soath Sea: so that not only
the right of the sea coast, but to all the inland countries froni sea to sea, has, at all times,

been asserted by the Crown ol'England "

1754 Some settlements were made from Connecticut on lands on the Susquehanna, about
Wyoming, 29 within the chartered linlits of'Pennsylvania, and also within the chartered

29 "Wyoming" refers not to the western state or territory, but ratlier to an area near W ilkes-Rane, Pennsylvania. See,
}rttp://en wikipcdia ora/wiki/Wyomi^.Pennsylvania.
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limits e(aimed by Connocticut, which produced a letter from the Governor of Connecticut
to the Governor of Pennsylvania clisclaimiug any right to do so.

1755 May. The Susquehanna Company presented a petition to the Creneral Assembly for
Connecticut praying for the assent of the Legislature to a petition to his majesty for a new
colony within the chartered limits of Connecticut and describing lands lying west of New
York. "I'he Legislature expressed their willingness to acquiesce if the King were to grant

such a new colony.

1763 The Treaty of Paris resulted in the King of France ceding to the King of Great Britain all
land in the Louisiana province oPNorth America.

t774 'I'he British parliament passed an Act declaring and enacting an annex to the Province of
Quebec. The annex was bounded by the "eastern and southeastern bank of Lake Erie,
following the bank until the same shall be intet:seeted by the northern boundary, granted
by the charter of the province of Pennsylvania, in case the same shall be so intersected;
and froln thence, along the said northern and western boundaries of said province, until
the said western boundary strikes the Ohio. But in case the said bank of the said lake
shall not be found to be so intersected, then ...; aud northward to the southern boundary
of the tenitory granted to the merchants, adventure's of England, trading to Hudson's
bay. ..:" The Act also provided that this annex to Qucbec wotild not affect the boundary
of any other colony, and that the Act would not alter any rights under any grant or
conveyance previously made to lauds therein 30 (emphasis added).

1779 August 31't, an agreement was concluded between comniissioners duly appointed by
Virginia and Pennsylvania resolving a boundary dispute concerning the Mason-Dixon
line. Pennsylvania ratified this agreement on Septeniber 3, 1780.

1779 November 27rt', the Legislature of Pennsylvania vested the estate of the proprietaries in
the Commonweatth. The charter of Pennsylvatiia included part oi'the land in the charter
of Connecticut (between the 41st and 42"d degrees of north latitude), giving rise to a
dispute between the two colonies. Pursuant to the weak Articles of Confederation then in
effect, the dispute came to a final decision before a court of commissioners on December
30, 1782. The commissioners concluded that the State of Connecticut had no right to the
lands included in the charter of Petmsylvania, and that the State of Pennsylvania had the

riglit of jurisdietion and pre-emption.

1780 September 6th, Congress passed a resolution calling upon the States having claims to the
western country to surrender their claims liberally.

1783 October.31 Notwithstanding Cotmecticut's aequiescenee in the decision of the
commissioners resolving tlie 1779 boundaly dispute with Pennsylvania, Conneeticut did

30 Marshall omits any reference in his timeline to the Declaration of Indepetideuce, whicli was signed on July 4,

1776.
" Marshall also omits any reference to ihe Treaty of Paris, which officially eonchAded the American Bevolutionary
War, and which was signed on September 3, 1783.
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not abandon its claim to lands west ofPennsylvania. Connecticut passed an Act asserting
that it had "undoubted and exclusive right of jurisdiction and pre-emption to all the lands
lying west of the westerrt limits of the State of Pennsylvania and east of the River
Mississippi, and extending betweeu latitude 41 degrees north and 42 degrees 2 minutes
north. Connecticut claimed this land under the autltority of the charter granted by King
Charles 11 to the Colony (now State) of Connectieut, bearing the date of Apri123'a, 1662.

1783 November 15`h, Connecticut Governor Trumbull issued a proclaniation stating the Stato
of Connecticut intended to maintain its claim to the territory west of Pennsylvania.

1784 April 29"', Congress adopted a resolution urging the states to again consider ceding their
claims on western lands.

1786 May. The State of Connecticut authorizes delegates to go to Congress and sign a deed of
release and cession of lands west of Pennsylvania. On May 26a', 1786, congress resolved
to accept the release and cession once the deed was presented for that puipose.

1786 September 14te, the delegates from Connecticut executed the deed of cession. Other
similar cessions were made by Virginia, New York, and Massachusetts.

1786 October. The Connecticut Legislature passed an act directing the survey of "that part of
their western tetritory not ceded to Congress, lying west of Pennsylvania, and east of thc
River Cayahoga [sic], to which the Tndian right had been extinguished; and by the same
act opened a land office." Under this act, a part of the tract was sold.3'

1788 June 6"', Cougress directed the geographer of the United States to ascertain the boundary
between the United States and the States of New York and Massachusetts, agreeably to
the deeds of cession of those states, and also directed that the meridian line between Lake
Erie and the State of Pennsylvania being run, the land lying west of the said line, and
between the State of Pennsylvania and Lake Erie, should be surveyed for sale. (Emphasis

added).

1788 September 3"d, Congress passed a resolution transferring to Pennsylvania all rights to the
land surveyed as being between Lake Erie and Pennsylvania.

1792 The Connecticut Legislature granted 500,000 acres (The Firelands) in the western part of
the retained territory to certain citizens for property burned in the Conttecticut cities of
New London, New Haven, Fairfield, and Norwalk. Following these grants, many
transfers of parts of this land were made for valuable consideration.

1795 May. The Connecticut Legislature passed a resolution appointing a coinmittee to receive
proposals for the purchase of the Connecticut lands west of Pennsylvania. '1'he
committee was authorized to negotiate, contract, and execute deeds to accomplish its
purpose: The resolution limited the committee's authority to contract by requiring that all

3' The sale of these lands, and other land sales that toolc place before Ohio became a state, support the position of
plaintiffs-relators regarding whether pre-statehood transactions are relevant to determining the propm-boLindaiy of
the trust territory today.
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contracts for the sale of the entire territory be consummated together at one Lime, and that
the purchasers would hold their respective parts as tenants in common of the whole ti-act
or territory, and not in severalty. The committee's contract authority was also limited in
that the miniimun sale price was set at one million dollars "in specie" with interest at six

percent per annum.

1795 September 9"', the Committee signed the quit-claim deeds to the Connecticut lands west

of Pennsylvania.

1796 May 18th, Congress passed an act entitled, "An act providing for the sale of the lands of
the United States Northwest of the River Ohio, and above the mouth of the Kentucky

River."

1800 As of the date of Marshall's historical report to Congress, he also gave the following
status report on the ten-current conditions in the Western Reserve:

(1) The Legislature of Connecticut had appropriated the money arising from the sale
of the lands for the support of schools, and had pledged the annual interest as a
perpetualfund for that purpose;
The purchasers had surveyed the entire tract east of the Cuyahoga River into
townships five miles square;
Thirty-five of the suiveyed townships were already settled by about a thousand

inhabitants;
Mills had been built, and roads had been cut tlnnugh the territory to the extent of'
seven hundred miles; and
Numerous sales and transfers of parcels of land had been made.

[¶28] Congressman Marshall also stated, "As the purchasers of the land commonly called the

Connecticut Reserve hold their title under the State of Connecticut, they cannot submit to the

Government established by the United States in the Northwestern Territory, without endangering

their titles, and the jurisdiction of Connecticut coLdd not be extended over them without much

inconvenience. Finding themselves in this situation, they have applied to the Legislature of

Conneetieut to cede the jrtrisdiction of the said territory to the IJnited States. In pursuance of

such application, the Legislature of Comiecticut, in the month of October 1797, passed an act

authorizing the Senators of the said State in congress to execute a deed of release on behalf of

said State to the United States of the jurisdiction of said territory."

Continued Conflicting Title Claiins in the Ohio region

],J291 Subsequent to Congressman Marshall's March 21, 1800 report to Congress, on October

1, 1800, President Adams sent an American mission to Paris where they concluded a commercial

treaty with the French. On the very same day, France purchased Louisiana from Spain in secret.
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ALler the inaaguration of Thomas Jeffetson on March 4, 1801, by treaty signed April 30, 1803,

Napoleon sold all the Louisiana territories which Spain liad ceded to France. For fifteen million

dollars, Louisiana was transferrcd to the United States 33 But even this transfer of title to the

enormous territory of approximately 530 million acres was not without its uncertainties. Some

doubted whether Napoleon had the legal right to sign these lands away. Some were concerned

that the title deed received by the United States was faulty. And some looked to the U.S.

Constitution in vain for a clause that expressly en7powered the federal governntent to carry otat

such an act.3a

[¶30] Although not noted in Jolm Marshall's report to the House of Representatives in 1800, at

the end of the Revolutionary War the British crown had surrendered its westein lands as far as

the Mississippi River to the United States under the terms of Article 2 of the Treaty of Paris

signed September 3, 1783 35 At that time, the British referred to these lands as "crown lands,"

and they were known to the colonists as "back lands" or "back country."36

[¶311 In 1783, the interests in the land were many.37 The 13ritish liad previously won these

lands from the French by the tmited arms of the King aud the colonies. After the 4'reaty of Paris

at the end of the American Revolution, the lands lying beyond the Ohio River were referred to in

the public councils of the colonies and in the proceedings of Congress as "The Western

Territory." Later, when the f'amous Ordinance of 1787 was passed, tllese lands became known as

the "Northwest Territory."

"A History of the English-Speaking Peoples, Yo7 ITt, The Age qfRevolulion, by Winston S. Churchill (1957), pp.

285-286.
President Jefferson claimed that the negotiations were valid under his treaty-tnaking powers in the Constitution.

's It is interesting to note that, in keeping with the view of sovereignty first articulated by the Declaration of
Independence in 1776, the Treaty of Paris - which constitutes the first official act by the United States of America
atnong the nations of the wot9d - begins with the following language: "In the name of the most holy and undivided
Trinity. It having pleased the Divine Providence to dispose the hearts of the most serene and most potent Prince
George the Third, by the grace of God, king of Great Britain, France, and Treland, defender of the faith, duke of
Brunswick and Lunebourg, areh-treasurer and prince elector of the Holy Roman Empire, etc., and of the United
States of Anterica, to forget all past rnisundershtndings and differences that have unhappily intenupted the good
correspondence and friendship which they mutually wish to restore, and to establish such a beneficial and
satisfactory intercourse, betweett the two countries upon the ground of reeiproaal advantages and mutuat
convenience as may promote and secure to both perpetual peace and harmony ... [they] have agreed upon and
confinned the following articles." Hence, the language of the treaty acknowledges that the sovereignty of the King
of Great Britain and thc sovereignty of the United States of Atnerica was subject to the disposition of "the Divine
Providence."
" Ilyer, Albion Morris, "F'irst Ownership of Ohio Lands" (1969) as reprinted by the Genealogical Publishing
Cotnpany, Battimore, MD.
" "It wonld be difficult to find any country so covcred with conflicting claims of title as the Territoty of the
Notrthwest-" Discovezy and (hvnership of the NoaYhrvestern Terrilory, and Selllenient of the Western Reserve, by

James A. Garfield, (1873).
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[1132] Four colonies liad covored the property with overlapping titles based on vague and

confusing royal grants and Indian treaties 3R During the period governed under the awkward and

weak Articles of Confederation, the United States was expressly bound by the Articles to respect

the claims of the various states to thcse lands. In addition, many tribes of indians occupied the

territory as hereditaiy owners, and their right of habitation had been conprmed to them by royal

proclamation.39 Thcre were also eomplications from plcdges of bounty land to metnbers of the

military, indeterminate grants within the territoty to independent companies, squatters, aud

British garrisons still encom•aging natives in their hostilities `40 In short, when the United States

took title to the Northwest Territory, there were many conflicting claims still to be resolved

within the context of the "firm league of friendship" established by the Articles oi'

Confederation 4'

[¶33] As Congressman Marshall had made clear in his report to Congress, the presence of suct

title conflicts was nothing new to the Nortliwest Ten•itory. As early as the sunimer of 1776, just

prior to the issuance of the Declaration of Independence, and in the tnidst of threats of British

invasion, the colony of Virginia had tinilaterally claimed jurisdiction and possession of all lands

and waters of the region between the Chesapeake frontage and the Mississippi River. Virginia

warned off all intruders and announced intentions of setting up dependent territorial governments

westward of the Allegheny Mountains ' During a Maryland legislative convention held in late

October 1776, delegates strougly opposed this land-grab by Virginia and voted to contest and

deny Virginia's title claim to thcse back lands. For some time thereafter, the Congress refused to

consider the matter of the territorial lands, choosing instead to focus on the more pressing issttes

3x Dyer, Albion Morris, "First Ownership ofOhio lands" (1969) as reprinted by the Genealogical Pablishing
Company, Baldmore, MD. Massachusetts and Connecticut rested their title claims on royal charters; New York
claimed title by the historic deed of the Six Nations [of the Troquois] as well as its charter of 1614; Virginia's claim
was rooted in the royal grants and European treaties as supported by tlte subsequent niilitary achievement of Clark
and Virginia's claim by right of conquest. In addition, there were the claims of the Six Nations (settled by treaty in
1784); the claims of the four Western'I'ribes -- Wyandottes, Delawares, Chippewas, and the Tawas (settled by treaty
in 1785); the claitns of other tribes in the Maumee area (settled by treaty in 1795 following the military defeat of
those tribes and their British allies). And finally, there were the unfulflled prornises of ntilitary bounty, inciuding
150,000 acres promised by Virginia to George Rogers Clark aud lris officers and soldiers who captured the British
ports in the West. But none ofthesc claims had been tested by any court. Discovery and (hvner.ship ojthe
Northwestern Territory, and Seldlernentoflhe Western Reserve, by James A. Garfield, (1873),
39 Dyer, Albion Morris, "Firs[ Orvnership of Ohio Lands" (1969) as reprinted by the Genealogical Publishing
Company, Baltimore, MI).
ao Td.

°t Id.
42 Id.
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pertairting to the RevolutionaAy War. Ultimately, however, Virginia's land grab gave way to its

cessation of those western lands to the United States for the formation of additional states.43

[1134] Sotne of this title confusion was quieted by a series of legislative Acts and Deeds that

began with a Congressional Act passed on Deccmber 2, 1799. Previously, on September 14,

1786, Congress had accepted a cession from the State of Connecticut of certain land, but that

cession expressly excepted what was called "The Wcstern Reserve." The 1799 Congressional

Act theu authorized the President to accept for the United States another cession of Connecticut's

jurisdiction over the territory west of Pennsylvania, and to execute and deliver letters patent on

behalf of the United States back to the Governor of the State of Comlecticut "for the use and

benefit of persons holding and claiming under the State of Connecticut, their heirs and assigns

forcver."

[¶35] 1'he President's authority was made conditional on certain corresponding legislation

being passed by the State oP Conneeticut within eight montlis. On the second Thursday in May

1800, the legislature of Connecticut followed suit by timely passing an Act renouncing its claims

to the designated land. Thereafter, on March 2, 1801, President John Adams issued a patent

conveying title back to the Governor of Connectieut and his successors in office forever "for the

use and benefit of the persons holding and claiming title under the State of Connecticut."4`t All

of this was done to try to quiet title in the designated land.

[¶36] Another interesting wrinkle in the origin of title claims along the southern shore of Lake

Erie arises from an exception that was made in the treaty of January 1785, made at Fort

Mclntosh (now Beaver, Pennsylvania) in which the four signatory Indian tribes (Wyandottes,

Delawares, Chippewas, and the 'I'awas) expressly retaitied an area of land described in the treaty

as follows:

Except that portion bounded by a line from the mouth of the Cuyahoga up that
river to the portage between the Cuyahoga and the Tusearawas; tlience down that
branch to the mouth of ttie Sandy; thence westwardly to the portage of the Big
Miami, which runs into the Ohio; thence along the portage to the Great Miami or
Maumee, and down to southeast side of the river to its mouth; thence aloraQ the

shore ofLake Erie to the mouth of the Cuyahoga. (Lmphasis added).

Id. This cessation by Virginia catne in respouse to objections raised originally by the Matyland Gencral

Assembly.
4° Disca very and (hvner.shzp of fhe 1V ortlnvestern Territwy, and Settlement of the. Western Reserve, by James A.

Garfield, (1873).
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The lorritory thus described was declared to be forever the exclusive possession of these

Indians.45 The same territory west of the Cuyalioga was also expressly reserved to the htdian

tribes in the treaty of August 3, 1795 6 Ilowever, by treaty held at Fort Industry on July 4, 1805,

between the commissioners of the C'onnecticut Land Company and the Indians, t11e Indians ceded

all lands west of the Cuyahoga to the company .47

[9137] A final note that must be added has to do with what is now called the "1'oledo War." The

'I'oledo War took place between the State of Ohio and the then Territory of Michigan in 1835 and

1836, and it reflects again the unsettled nahire of title in the early years of the State of Ohio. The

origin of the Toledo War was a boundary dispute between the State of Ohio and the teiTitory of

Michigan that arose when Michigan was attempting to become a state.

[^38] When the Northwest Ordinance was enacted in 1787, the ordinance defined the territory

as having a boundary oti "an east and west line drawn through the southerly bend or extreme of

Lake MichiEan." (emphasis added). However, at the time of the enactment of the Northwest

Ordinanee, the map on which Congress relied in enacting that ordinance -- known as the

"Mitchell Map"- erroneously showed the southem tip of Lake Michigan as being entirely north

of Lake Eric. Under the boundary description in the proposed 1802 Ohio state constitution, this

boundary location would have given Ohio access to nlost or all of the Lake Erie shoreline west

of Pennsylvania, and would have excluded Michigan from having any shoreline access to Lake

Erie.

[9[39] In the proposed Ohio Constitution of 1802, the northwestern border of the proposed State

of Ohio was similarly described as "an east and west line drawn through the sotithern extreme of

Lake Michiaan (emphasis added), running east ... until it shall intersect Lake Eric on the

territorial line [with Canada]; thence with the same, through Lake Erie to the Pennsylvania line

aforesaid." However, by the time of the 1802 Ohio constitutional convention, there had been

45 Id.
66 Id. It should be pointed out that it was the well-establistied policy of the Brifish crown and colonies that the title
grantofanindiantribewasnotinitselfsuircietrttoconveyiherightofpropeitytoanindividual. ChiefJustice
Marshall agreed with that policy wheu be wrote, "a title to lands derived solely from a grant made by an Indiao tribe
nmthwcst of the Ohio in 1773 and 1775 to private individuals eannot be recognized in the courts of the United

States." Johnson's Lessee v. M7ntosh (1823), 21 U.S. 543, 5 L.Ed. 681, 1823 U.S. LEXIS 293, 8 Wheaton 5,13. In
order to be valid, sucli transfers fronr Indian tribes had to be approved by the relevant public authority. Dyer, Albion

Morris, "Firs1 Ownership ofOhio Lcrnds" (1969) as reprinted by the C3enealogical Pnblislung Coinpany, Baltimore,

MD.
41 Discovery antJOwners7tip ofthe Narthiveste.rn Territory, and Settlenaent ofthe Western Reser•ve, by James A.

Garfield, (1873).
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reports fi-om a fur trapper that Lake Michigan's southern tip actually extended significantly

farther south than had previously been believed or mapped. Hence, it was possible under the

legal description of the boundaries of the state that the State of Ohio could lose all access to the

Lake Erie shoreline west of Pennsylvania. As a precaution, the delegates added a proviso to the

proposed 1802 Ohio Constih.ition that provided for an angled adjustment to the state boundary,

northeast to the northerly cape of ttte Maumee Bay," if surveys revealed that the southern tip of

Lake Michigan was, in fact, substatitially farther south than Congress had believed in 1787. 1'he

proposed 1802 state constitution - including the proviso - was accepted by Congress in 1803,

and Ohio became a state in February of that year.

Pleadin2s and procedural ltistory of this case

First Amended Cotnplaint Seeks Declaratory Judgmont/Mamdamas

[11401 „Plaintiffs filed their complaint for declaratory judgment, matidamtts, and other relief on

May 28, 2004. 011 July 2, 2004, plaintiffs filed their first amended complaint for declaratory

judgment, mandamus, and other reliet'.

[^411 The first amended cotnplaint sought certification as a class action, and identified the

following actual controversies between the parties: (1) whether the State of Ohio or the deeded

lakeshore property owner has fee title to the lands located above the line of ordinary low water

mark and below the "administratively arbitrary"48 line of ordinary high water mark along the

southern shore of Lake Erie; (2) whether plaintiffs' private property rights and title are defined

by Ohio law, their deeds, and original patents, if any; (3) whether ODNR is unlawfidly and

unconstittttionally asseiting and exercising ownership rights over real property that is not part of

the public trust lands; (4) whether ODNR's policy is directly contrary to Ohio law, including

R.C. §§I506.10 and 1506.11; (5) whether ODNR's conteution - that plaintiffs are prohibited

from using any land located below OIIW, regardless of fee ownership of that land, unless and

until plaintiffs agree to pay ODNR to lease that land fi•om ODNR - is erroneous and contrary to

Ohio law; and (6) whether ODNR's actions violate plaintifPs' rights uttder Article T, Section 19

of the Oltio Constitution and the hiSth Amendment of the United States Constitution.

[11421 Having identified the foregoing actual controversies between the parties, plaintiffs' first

aniended complaint sought the following declaratory relief:

°" Plaintiffs maintain that ODNR's use of High Water Mark as a fixed elevation deterniined most recently by the
Army Corps of Engineers is the use of an arbitrary line, and that ODNR bas no administrative authority to adopt
such an arbitraiy line as the tmiform )akeward boundary of all property adjoining the southern shores of Lake Erie.
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Declare pluzntiJfs otivn f'ee title between O1-MV and actual boundary

[11431 (1) declaratory judgment declaring that plaintiffs own their fee title to the lands located

between OHW and the actual boundary of their properties, as dcfined by Oliio law (including the

rules of accretion, avulsion, erosion, and reliction), their dceds, and their original patent;

Declare ptrblic trust does not apply to non-subtnerged lands

[1(441 (2) declaratory judgmcnt declaring that the interest of the state as trustee over the public

trust applies to the waters of Lake Erie and does not apply to or include non-submerged lands;

Declare state lacks authority to compel owners to lease back to state

[11451 (3) declaratory judgment declaring that ODNR lacks authority to compel plaintiffs, or

any one of them, to lease back property already owned by them; and

Declare ODNR land leases to be void as to plaint ff's land below OHWM

[11461 (4) declaratory judgment declaring that any current submerged land lease between ODNR

and any of the plaintiffs is void and invalid as to any land below OHW but owned by the

respective plaintiff. In addition, the plaintiffs requested that the court grant furtlier relief,

including injunctive relief, as necessary to carry out its declaratory judgment.

ODNIZ has unconstitutionally taken plaintiffs' land

[Jf47] ln Count II of the first amended complaint, plaintiffs assert that the actions of ODNR

constitute an unconstitutional takittg for which compensation is due under Ai-ticle I, Section 19

of the Ohio ConstitLdion and the Fifth Amendtnent of the U.S. Constitution. They also state that

plaintiffs have no adequate remedy at law, and that ODNR has a legal duty to commence

appropriation proceedings in the respective court of common pleas or probate court for each of

the plaintiffs.

Plaintiffs are entitled to compensation for the taking of their land

111481 in Count III of the first amended complaint, plaintiffs assert in the alternative that, if

ODNR is entitled to take and appropriate the lands owned by plaintiffs below the ordinary high

water mark, then plaintiffs have a clear right to receive compensation from the State of Ohio for

such takings or appt'opriation pursuant lo Article I, Section 19 of the Ohio Constitution and the

Fifth Amendmeut of the U.S. Constitution, as a consequenec of ODNR's taking of the plaintiffs'

real property without rendering any compensation to plaintiffs. Once again, plaintiffs alleged

they have no adequate remedy at law, and that ODNR has a legal duty to commence
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appropriation proceedings in the respective court of common pleas or probate court for each o1'

the plaintiffs.

[IJ491 Plaintiffs' prayer for relief requcsted certification as a class action. On Count 1, the

prayer for t•elief requested a declaratory judgment as outlined above. On Count 11, the prayer for

relief requested a writ of niandamus compelling ODNR to commence appropriation proceedings.

And on Count lll, the prayer for relief requested in the alternative a similar writ of mandamus

compelling ODNR to commetice appropriation proceedings.

Answer, Counterclaim, and Cross Claim of ODNR

ODNR's Answer

Denial of all allegations and assertion of 17 affrmative defenses

[$501 On February 23, 2005, Defendants-Respondents State of Ohio, Departinent of Natrn-al

Resources filed its Answer, Counterclaim, and Cross Claim. The answer raised 18 mnnbered

defenses: (1) a paragraph-by-paragraph denial of the substance of the allegations of the

complaint; (2) failure to state a claim upon which relief can be granted; (3) failure to state a

claim upon which relief can be granted by the judiciaiy; (4) lack of jurisdiction over the subject

matter; (5) failure to join all necessary and indispensable parties; (6) failure to meet the statutory

i-equirements for a writ of inandamus; (7) failure to exhaust administrative remedies; (8)

"Plaintiffs-Relators have no clear legal right to the relief they seek;" (9) "The State is under no

duty to perform the acts requested by Plaintiffs-Relators;" (10) "Plaintiffs-Relators can have no

more rights, title or interest than their predecessors in title;" (11) "Plaintiffs-Relators can have

no more rights, title or interest than that granted under federal and state law;" (12) "No right,

title, or interest by adverse possession can be acquired against the State;" (13) "Plaintiffs-

Relators' claims may be time-barred by an applicable statute of limitations;" (14) "Plaintiffs-

Relators' claims are barred by the doctrines of waiver, release, estoppel and laches;" (15)

"Plaintiffs-Relators' claims are barred by the doctrines of res juclicata and collateral estoppel;"

(16) "Plaintiffs-Relators lack standing and ripeiiess;" (17) a catch-all denial of any allegations

not specifically denied; and (18) a reservation of the right to add additional defenses as they may

appear during discovery.

ODNR's Counterclaim

[9151] The counterclaim of Defendants-Respondents State of Ohio made the following 47

allegations:
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F'ederal law governs conveyances made by federal land grants

[9(521 (1) "The question of what rights, title and interest are conveyed in a federal grant of land

bordering navigable bodies of water prior to the formation of a state is a question of federal law."

Federal land grants convey no title below OHWM

[¶531 (2) "A federal grant of land bordering on a navigable body of water, known as upland,

conveys no title below the ordinary high water mark of that navigablc body of water, and does

not impair the rights, title or interest of the future state to be created;" (3) "Plaintiffs-Relators'

respective predecessors in title were granted no title below the ordinary high water mark of Lake

Erie by virtue of any federal grant;" (4) `Plaintiffs-Relators claim in their First Amended

Complaint to `own fee title' to the lands of Lake Erie below its ordinary high water tnark by

virtue of `their original patent,' and that they are `entitled to an order of this Court declaring that

... they own fee title to the lands located between Ol1W and the actual legal boundary of their

properties, as defined by ... their oi-iginal patent"

Federal Zaw governs title to navigable waters received at statehood

[11541 (5) "`fhe question of what rights, title and interest a state receives at statehood with

respect to navigable bodies of water within its territorial boundaries is a question of federal

law."49

States' title to navigable waters is by reservation, not constitutional grant

191551 (6) "Navigable waters, lands beneath navigable waters, and tlieit- contents were not

granted by the Constittttion to the United States, but were reserved to the States respectively;" (7)

"Under the Equal Footing Doctrine eacll new state was gt-anted the same riglits, title and interest

in the navigablc bodies of water within that state's territorial boundaries as that held by the

original 13 states;" (8) "The State of Ohio is on equal footing with all of her sister states in this

nation with regard to any navigable body of water reserved and granted to the State of Ohio at

statehood within Ohio's territorial boundaries."

Federal common law says Ohio 's grant extends to OHWM

[¶56] (9) "Under Federal Common Law, in those states that contain non-tidal navigable waters,

such as the Great Lakes, within their territorial boundaries, the original grant to the state extends

49 Afler i-enioval to federal district court, the federal coutt did not expressly decide the issue of whether this is a
question of federal law; however, the dismissal of this case by the federal court would seem to indicate that it is uot
Tf the issue had involved a federal question, presumahly the district court would have retained lurisdiction over the
case. instead, the federal eoutt found that there were no federal issues to be decided aud remanded the case to this

cottrt.
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to the ordinary high water mark, as that line denotes the common law boundary for navigable

waters upon which the state's jurisdiction was made to depend, and not upon the ebb and flow of

the tide."

Federal comrnon law says U.S. retcrins navigational servitarde

11[571 (10) "Under Federal Common Law, the United States retained all its navigational

servitude ancl rights in and powers of regulation and control of said lands and navigable waters

for the constitutional pmposes of commerce, navigation, national defense, and international

affairs, all of which shall be paramount to, but shall not be deemed to include, proprietary rights

of ownership."

FSLA confarmed 8tates' title to submerged lands

[¶58] (11) "1'he federal Submerged Lands Act, 43 USCS 1301-1315, expressly confirmed the

States' `title to and ownership of the lands beneath travigable waters within the boundaries of the

respective States, and the natural resources within such lands and waters' along with `the right

and power to manage, administer, lease, develop, and use the said lands and natural resources all

in aecordance with applicable State Iaw."'

FSLA deTned "lands beneath navigable waters" up to OFIWM

[¶59] (12) `°t'he federal Submerged Lands Act, 43 USCS 1301-1315, expressly confirmed that

the terms `lands beneath navigable waters' means the following with respect to non-tidal

navigable bodies of water: (1) all lands within the boundaries of each of the respective States

which are covered by nontidal waters that were navigable rmder the laws of the United States at

the time such State became a member of the Union, or acquired sovereignty over such lands and

water thereafter, up to the ordinary high water mark as heretofore or hereafter modified by

accretion, erosion, and reliction; (2) all filled in, made, or reclaimed lands which fot-rnet9y were

lands beneath navigable waters, as hereinabove defined."

FSLA confrrmed that U.S. retained navigational servitude

[9160] (13) "The federal Submerged Lands Act, 43 USCS 1301-1315, expressly confinned that

the United States retained all its navigational servitude and rights in and powers of regulation

and control of said lands and navigable waters for the constitutional purposes of commerce,

navigation, national defense, and international affairs, all of which shall be paratnount to, but

sliall not be deetned to include, proprietary rights of ownership."
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Lake Erie is a non-ticlal navigable body ofwaler•

111611 (14) "Lake Eric is a non-tidal navigable body of water within the territorial botmdaries of

the State of Ohio."

Navigable bodies of'water include areas covered during high water

[1162] (15) "A navigable body of water is not limited in its description to only that portion of it

covered by water at any given nioment, but that portion which is ordinarily covered by water

during periods of nattrally and routinely occurring high watcr."

Ohio was granted title in trust trp to OHWMat statehood in 1803

[11631 (16) "The State of Ohio was granted50 title in trust to the navigable waters of Lake Erie,

the lands beneath the navigable waters of Lake Erie, and their contents up to the ordinary high

water mark of Lake Erie at its statehood in 1803, subjeet only to the superior authority retained

by the United States in its navigational servitude and rights in and powers of regulation and

control of said lands and navigable waters for the constitutional purposes of commerce,

navigation, national defense, and international affairs."

[$64] (17) "Plaintiffs-Relators dispute in their First Amended Complaint that the State of Ohio

holds titlc to all lands below the ordinary high water mark of Lake Erie, and that `Plaintiffs are

entitled to an order of' this Court declaring that ... the interest of the state as trustee over the

public trust applies to the waters of Lake Erie and does not apply to or include non-submerged

lands-"'

Afer statehood, title below OHWM is governed by state law

L91651 (18) "Federal law and Ohio law hold that after statehood, the title and riglits of riparian

(upland that borders a river, stream, or other sucli watercourse) or littoral (upland that borders an

ocean, lake, or the bay of such body of water) proprietors in the soil below the ordinary high

water mark are governed by the laws of the several states, subject to the rights granted to the

Unitccl States by the constitution."

Ohio has granted wharfing, acce.ss, and reasonable use rights to owners

[¶66] (19) "The State of Ohio has granted the following three littoral rights to owners of

uplands bordering Lake Erie which they tnay exercise upon the soil and navigable waters below

so The court notes the detendants' use of the passive voice in alleging that the State of Ohio "was granted" title in
trust to the navigable waters. This grammatical usage obscures the identity of the alleged grantor. Elsewhere,
defendants acknowledge that ttie original 13 sovereign States obtained title to their land not by federal grant, but
rather by reservation of their pre-existing title when they joined the Uniled States, and that subscquent states, such as
Ohio, obtained similar title tnrder the Equal Footing Doctrine.
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the ordinary higlt water mark of l,ake Erie within the territorial boundaries of the State, subject

to regulation and control by the Federal, State and Local governments, and provided that the

littoral owner does not interfere wiQz public rights: (1) the riglit to wharf out to navigable waters

to the point of navigability for the purposes of navigation; (2) the right of access to the navigable

waters of Lake Erie, and; (3) the right to make reasonable use of the waters in front of or flowing

past their lands."

Littoral rrghts are not titles to land, but rather licenses orfr-anchises

[11671 (20) "Pursuant to Ohio's public trust doctrine, littoral rights appurtenant to upland

property in the State of Ohio are not titles to land but are licenses or franchises entirely subject

and subservient to the power and authority of the State as proprietor in trust of the lands, waters

and contents of Lake Erie and the United States with its supretne authority over navigation,

commerce, national defense, and international affairs."

Ohio law governs movetnents• in the recognized OHYUM

[1f68] (21) "Plaintiffs-Relators claim in their First Amended Complaint that the 'trust ownership

by the state of the waters of Lake Eric and the soil beneath ... is expressly inade subject to the

property rights of littoral owners."'

[1169] (22) "Ohio law recognizes doctrines and legal principles that apply to the following

natural and artificial changes to land bordering navigable waters, or the waters themselves,

which do or do not result in a loss or gain of title as a matter of law, and a corresponding

movement of the location of the ordinary high water tnark of Lake Erie: (1) erosions'; (2)

accretion'2 ; (3) subniergences3 ; (4) relictions4; (5) avulsionss; and (6) artificial fill or other

artificial changes."

[170] (23) "Plaintiffs-Relators claim in their First Amended Complaint that `the lakeward

property line of a littoral owner whose ownership extends to Lake Eric is a`rnoveable freehold'

s' "Erosion. The gradual eating away of the soil by the operation of currents or tides." Black's Law Dictionary,
Foui-th Edition (1968).
" "Acoretion. The act of growing to a thing; usually applied to the gradual and imperceptible accumrdation of land
by natnral causes, as out of the sea or a river." Black's Law Dictionary, Fourth Edition (1968).

"Subniergence. The disappearauce of land under water and the formation of a inore or less navigable body over
it," Black's Law Dictionary, Fourth lictition (1968).
s" "Reliction. An increase in the land by the permanettt withdrawal or retrocession of the sea or a river." Black's
Law Dictiouary, Fomth Edition (1968).
ss "Avulsion. The removal of a considerable quantity of soil from the land of one man, and its deposit upon or
annexation to the land of another, suddenly and by the perceptible action of watei:" Black's Law Dictionary, Fourth
Edition (1968).
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in that it can move either lakeward or landward [by] vii-hxe ol' accretion, erosion, or reliction,'

and that `Plaintiffs are entitled to an order of this Court declaring that ... Plaintiffs own fee titlc

to the lands located between OIIW and the actual legal boundary of their properties, as defined

by Ohio law (includ'uig rules of acerotion, avulsion, erosion, and reliction)."

Public rights in the navigable waters of Lake Frie

19171] (24) "Ohio law recognizes the following public rights that exist in the lands and

navigable waters of Lake Brie: (1) navigation; (2) commerce; (3) fishery; and (4) recreation."

[$72] (25) "Plaaitiffs-Relators recognize in their First Amended Complaint only `the public

uses of navigation, water eonunerce, and fishery."'

Ohio's public trust law prior and azebsequent to the Flerning Act of 1917

[¶731 (26) "Ohio law, establishing Ohio's public trust doctrine, held the following prior to and

subsequent to the enaction of the Fleming Act of 1917 (eurrent R.C. 1506.10-.11, hereinafter

"the Act"): ( 1) The State, as trustee for the people of the State, is the custodian of the legal title

in the lands beneath the navigable waters of Lake Erie, charged with the specific duty of

protecting the trust estate and regulating its use; (2) an individual may abandon his privatc

property, but a public trustee cannot abandon public property; (3) The State cannot abdicate its

trust over property in which the whole people are interested, like navigable waters of Lake Erie

and soils under thein, so as to leave them entirely under their use and control of private parties;

(4) Lands under navigable waters of Lake Eric cannot be placed entirely beyond the direction

and control of the State; (5) The ownership of the navigable waters of Lake Erie and the lands

under them is a subject of public concern to the whole people of the State, and that the trust witti

which they are held is govermnental and eannot be alienated."

Defining "natural s-horeline" and "southerly shore" (RC 1506.1 0-I1)

[1174] (27) "The Act contains the tenns `natural shoreline' and `southerly shore' in reference to

the extent of the State's rights, title and interest as proprietor in trust for the people of the State in

the lands beneath the navigable waters of Lake Erie in the State of Ohio."

[,j75] (28) "The terms `natural shoreline' and `southerly shore' are zunbiguous terms that must

be interpreted under Ohio's canons of statutory eonstruction."

[¶76] (29) "Under Ohio's canons of statutory interpretation and pursuant to Ohio's public trust

doctrine, the terms `natural shoreline' and 'southerly shore' can mean nothing other than the

natural location of the ordinary higli water mark of Lake Erie, for the State, as trustee for the
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people of the State, cannot abaudon or alienate the title it has held in trust since statehood to any

portion of the lands, waters and contents below the oi-dinary high water mark of Lake Erie."

[$771 (30) "The Act did not purport to change the coinmon law with regard to navigablc waters

in this State and did not purpott to grant title in the lands beneath the navigable waters of Lake

Erie to owners of uplands bordering Lake Erie within the territorial boundaries of the State."

Ohio has never granted or abandoned title below 0114'M

[¶78] (31) "'1'he State of Ohio has never granted title in the soil below the ordinary high water

mark of Lake Erie to owners of uplands bordering Lake Erie within the territorial boimdaries of

the State, nor abandoned its title to the same."

[¶791 (32) "Pursuant to Ohio's public trust doctrine, the State, as trustee for the pcople of the

State, cannot grant fee simple title in the soil below the ordinary high water mark of Lake Erie to

owners of uplands bordering Lake Eric within the territorial boundaries of the State, as such

would result in an abdication of the public trust forbidden by Ohio law."

Ohio has never• granted littoral rights qfexclusive use along Lake Erie

[1180] (33) "The State of Ohio has never granted any littoral right of exclusive use of lands

beneath the ordinary high water mark of Lake Erie to owners of uplands bordering Lake Erie

within the territorial boundaries of the State."

[¶811 (34) "Only the Ohio General Assembly may grant a littoral right to owners of uplands

bordering Lake Erie within the territorial boundaries of the State, provided that said right

remains subject to the regulation and control by the Federal, State and Local governments and

provided that the littoral owner does not interfere with public rights in the exercise of tlie right."

14^821 (35) "Neither Plaintiffs-Relators, nor their respective predecessors in title, have been

granted any title interest, or littoral right to exclusive use, below the ordinary high water mark of

Lake Erie by the State of Ohio.

Plaintiffs clairn fee title below OMWM unrier Ohio law and their deeds

111831 (36) "Plaintiffs-Relators claim in their First Amended Cotnplaint to `own fee title' to the

lands of Lake Erie below its ordinary high water mark by virtue of `Ohio law' and `their deeds'

and that they are 'entitled to an order of this Court declaring that ... Plaintiffs own fee title to the

lands located between 011W and the actual legal boundary of their properties, as defined by ...

Ohio law and `their deeds."'
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[$84] (37) "Plaintiffs-Relators dispute in their First Amcnded Complaint that the State of Ohio

holds title to all lands below the ordinary high water mark of Lake Eric, and [sic] that `Plaintiffs

are entitled to an order of this Court declaring that ... the interest o1'the state as trustce over the

public trust applies to the waters of Lake Erie and does noL apply to or include non-submerged

lands."'

Locating the ordinary high water mark

[9[85] (38) "Ohio law is silent as to a preferred process by which to locate the natural location

of the ordinary high water mark of. Lake Erie for the purposes of the care, protection, and

enforcement of the State's rights anc] duties under the Act."

[1186] (39) "When state law is silent or unclear, it is proper to rely upon federal law."

[9871 (40) "Pursuant to 33 CFR 329.11, the United States Army Corps of Engineers

(hereinafter "the Corps") has defined its geographic and jurisdictional limits over navigable

waters of the United States with regard to navigable lakes to include all the land and waters

below the ordinary high water mark."

[11881 (41) "The Corps has defined the current elevation of the ordinary high water mark of

Lake Erie as 573.4 International Great Lakes Datum(] 985).°"

[¶891 (42) "Plaintiffs-Relators claim in their First Amended Complaint that `ODNR recently

has asserted and continues to assert and maintain that the State of Ohio owns all land lakeward of

`ordinary high water mark' or "OHW,' which for administrative convenience, the ODNR

currently defines as wherever the U.S. Army Corps of Engineers defines Ordinary High Water

for purposes of federal law (currently a fixed line running at 573.4 feet above Intemational Great

Lakes Datum (1985)),' and that this line of the ordinary high water rnark is `administratively

arbitrary."'

Under Ohio law, the State atitharizes all improvements below OMWM

[190] (43) "Pursuant to Ohio law, the Act, and the administrative regulations promidgated

thereunder, any improvetnents or developments occupying the lands beneath the natural location

of the ordinary high water mark of Lake Erie must be authorized by the State."

[1J91] (44) "PlaintifPs-Relators are required to obtain authorization fi"om the State pursuant to

Ohio law, the Act, and the adninistrative regulations promulgated thereunder, for any

improvements or developments of Plaintiffs-Relators occupying the lands beneath the natural

location of the ordinary high water mark of Lake I;rie."
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[1192] (45) "Plaintiffs-Relators claim in their First Amcnded Complaintthat `ODNR has forced

some littoral owners wishing to use their private property located below OHW to lease that land

- which is owned in fce by the littoral owners - the state' and that 'except pursuant to a. lease, the

issuance and terms of which are wholly within the power of ODNR, ODNR maintains that no

littoral owner may make use of its own property, or exclude others from its property, as long as

that property lies below OHW."'

[¶93] (46) "Plaintiffs-Relators claim in their First Amended Complaint that `Plaintiffs arc

entitled to an order of this Court declaring that ... ODNR lacks authority to compel Plaintitfs, or

any of them, to lease back property already owned by them' and `any crument submerged land

lease between ODNR and any of Plaintiffs is declared void and invalid as to any land below

OIIW but owned by Plaiutiffs."'

Dec•laratoryjudgrnent mustresoZve these actual,, jatsticiable controversies

[¶94] (47) "The allegations contained within Plaintiffs-Relators' First Amended Complaint

have demonstrated that an actual and justiciable controversy regarding the State's rights, title atid

interest in the land beneath the navigable waters of Lake Eric, and Plaintiffs' alleged rights

therein, may exist and that a declaratory judgment is necessary and appropriate to resolve that

controversy."

ODNR's 1'rayer for Declaratory Relief on Counterclaim

[¶951 Defendants-Respondents/Counterolaimants seek six forms of declaratory relief declaring:

State of Ohio holds title as trustee up to OIIWM

[¶961 (a) "The State of Ohio holds titlc and superior rights and interest as Trustee for the people

of the State to the lands and waters of Lake Erie, up to the natr ral location of the ordinary high

water mark of Lake Erie within the ten•itorial boundaries of the Statc of Ohio, subject only to the

paramount authority retained by the United States in its navigational servitude over those same

lands and waters, along with its rights in and powers of regulation and control of said lands and

navigable waters for the constitutional purposes of commerce, navigation, national defense, and

international atfairs, and has so held since statebood."

Ohio never granted or abandoned title to land below OIIWM

[1[971 (b) "The State of Ohio has never granted any title in the soil below the ordinary high

watcr mark of Lake Erie to owners of uplauds bordering Lake Erie within the territorial

boundaries of the State, nor abandoned its title to same."
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Landowners hold 3 littoral rights: wharfcige, access, and reasonable use

[T981 (c) "Plaintiffs-Relators, if adjudged to be upland owners borderiug Lake Erie in the State

of Ohio, hold the l'ollowing three littoral rights which they may exercise upon the soil and

navigable waters below the ordinary high water mark of Lakc Erie within the territorial

boundaries of the State, subject to regulation and control by the Federal, State and Local

governments, and provided they do not interfero with ptiblie rights: (1) the right to wharf out to

navigable waters to the point of navigability for the purposes of navigation; (2) the right of

access to the navigable waters of Lake Erie,; and (3) the right to make reasonable use of the

waters in front of or flowing past their lands. These littoral rights appurtenant to upland property

in the State of Ohio are not titles to land but are licenses or franchises entirely subject and

subservient to the power and authority of the State as proprietor in tt-ust of the lands, waters and

contents of Lake Erie attd the United States with its supreme authority over navigation,

eotnmerce, national defense, and international affairs."

Plainti^f's have no titZe and no exclusive riglat below OHWM

[$991 (d) "Plaintiffs-Relators have no title and no right of exclusive use in the soil below the

ordinary high water mark of Lake Erie within the territorial boundaries of the State."

573.4 IGLD (1985) is not arbilrary, for determining OHYVM

[$1001 (e) "The Corps' methodology in its determination of the cun-ent elevation of the ordinary

high water mark of Lake Erie as 573.4 International Great Lakes Datutn (1985) is not arbitrary.

It is an acceptable methodology for detennining the upper boundary of non-tidal navigable

waters of the United States, and may be properly relied upon by the State of Ohio in its

determination of that bormdary over those same non-tidal navigable waters which were granteds6

to the state at statehood, until such time as Ohio law provides another methodology for the

State's determination of the natural location of the ordinary high water mark of Lake Erie."

Plaintiffs mzrstgetpermissionfrom ODNR to improve below OIIf4'M

[¶101] (t) "Plaintiffs-Relators are required to obtain authorization from the State pursuant to

Ohio law, the Act, and the adlninistrative regulations promulgated thereunder, for any

s6 Again, the cour[ notes that Ohio's title to its nou-tidal navigable waters was not "granted" to it at statehood.
Under the Eqaal Footing Doctrine, it is nlore accurate to say thatthe State of Ohio entered the United States by

retaining its title to ttie lands and non-tidat navigable waters that it previously held as a Territoty governed by the
Northwest Ordinanee.
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improvements or developmonts of Plaintifrs-Rclators occupying thc lands beneattt the naturat

location of the ordinary high water mark of Lake F,rie.

ODNR's Cross Claiin against the United States and Army Corpss7

[1(1021 ODNR's cross claim made the following allegations:

Federal law governs the scope ofpre-statehood federal land grants

t911031 (1) "Thc question of what rights, title and interest are conveyed in a federal granl of

land bordering navigable bodies of water prior to the formation of a state is a question of federal

law."

Federal land grants, pre-statehood, convey no title below OflWthf

1111041 (2) "A federal grant of land bordering on a navigable body of water, known as

upland, conveys no title below ordinary high water mark of that navigable body of water, and

does not impait- the rights, title or interest of the future state to be created."

[111051 (3) "Plaintiffs-Relators' respective predecessors in title were granted no title below

ordinary high watet- mark of Lake Erie by virtue of any federal grant."

Plaintiffi claim to own fee title below OHIVMby tlaeir• originalpatent

[1[1061 (4) "Plaintiffs-Relators claim in their First Amended Complaint to "own fee title" to

the lands of Lake Erie below its ordinary high water mark by virtuc of "their original patent" and

that they are entitled to an order of this Court that ... Plaintiffs own fee title to the lands located

between OHW and the actual legal boundary of their properties, as defined by ... their original

patent °'

s' The conrt notes that neither the complaint nor the first aniended complaint named the United States or the Army
Corps of Engineers as a defendant. Accordingly, the filing vrd seivice of the defendants' cross claim on February
23, 2005, is procedurally defective as a cross claim. It shordd have been styled as a third party complaint.
Additionally, the service of the cross claiin by regular U.S. mail, as recited in the certiticate of service, failed to join
the United States and the Ainry Corps of Engineers as parties to this case. Nevertheless, it appears from the docket
that the cross elaitn was also served on the cross claim defendants by eeitified mail on February 25, 2005 and Marclt

3, 2005.
It appears from the docket of the federal district court that the United States and the Army Corps responded to

the cross claim by filing a removal to federai court on March 28, 2005 (Case No. 1:05-cv-00818-SOj. x,ie notice of
removal made no mention of any defect in the cross elainr. Tlre federal case was terminated when the District Court
reinanded the case to this couit, and the remandiug order of the district court lists the United States aud the Ariny
Corps as cross-dcfendants.

Neither the United States, nor the Arnty Corps has responded to the cross claim or otherwise defended or
entered an appearance in this case. For pnrposes of summary judgment, the court has ao obGgation to consider all
the pleaclings. Therefore, even though the cross claim in this case may have been ineffective in joining the tJnited
State and the Army Corps as parties, ihe eomt nonetheless has considered the cross claiin as one of the pleadings in
order to properly frame the issues raised by the paities.
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Federal law gaverris the scope ofrights received atstatehood

1111071 (5) "The question of what rights, title and interest a state receives at statehood with

respect to navigable bodies of water within its territorial boundaries is a question of federal law."

Navigable waters were reserved by the States

[¶1081 (6) "Navigable waters, lands beneath navigable waters, and their contents were not

granted by the Constitution to the United States of America ... but were reserved the States

respectively."

Equal F'ooling Doctrine gives Ohio same rights as original 13 States

[111091 (7) "Under the Equal 1'ooting Doctrine each new state was granted the same rights,

title and interest in the navigable bodies of water within that state's territorial boundaries as that

held by the original 13 states."

[911101 (8) "The State of Ohio is on equal footing with all of her sister states in this nation

with regard to any navigable body of water reserved and granted to the State of Ohio at statehood

within Ohio's territorial boundaries."

Under, federal common law, original grant to State was to OIIIYM

[¶1111 (9) "Under federal coinmon law, in those states that contain non-tidal navigable

waters, such as the Great Lakes, within their territorial boundaries, the original grant to the state

extends to the ordinary high water mark, as that line denotes the common law botindary for

navigable waters upon which the state's jurisdiction was made to depend, and not upon the ebb

and flow of the tide.

Under,federal common law, US. relained its navigational servitude

[¶1121 (10) "Under federal common law, the Unlted States retained all its navigational

servitude and rights in aud powers of regulation and control of said lands and navigable waters

for the constitutional puiposes of commerce, navigation, national defense, and international

affairs, all of which shall be paramount to, but shall not be deemed to include, proprietary rights

of ownership."

F:4I,A eanfirmed States' title to submerged lands

f9(1131 (11) "The federal Submerged Lands Act, 43 USCS 1301-1315, expressly confirmed

thc States' `title to attd ownership of the lands beneath navigable waters within the boundaries of

the respective States, and the natural resourecs within such lands and waters' along with the
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`right and power to inanage, administer, lease, develop, and r.ise the said lands and natural

resources all iri accordance with applicable State law."'

FSLA defined "lands beneath navigable Vvaters" up to OH âV1L1

[¶114] (12) "The federal Submerged Lands Act, 43 USCS 1301-1315, expressly confirmed

that the terms "lands beneath navigable waters" means the following with respect to non-tidal

navigable bodies of water: (1) all lands within the boundaries of each of the respective States

which arc covered by nontidal waters that were navigable under the laws of the llnited States at

the time such State became a member of the Union, or acquired sovereignty over such lands and

water thereafter, up to the ordinary high water mark as heretofore or hereafter modified by

accretion, erosion, and reliction; (2) all filled in, made, or reclaimed lands which formerly were

lands beneath navigable waters, as hereinabove defined."

F'SLA confartned that U.S. retained navigational servitude

L9f115] (13) "°I'he federal Submerged Lands Act, 43 USCS 1301-1315, expressly confirmed that

the United States retained all its navigational servitude and rights in and powers of regulation

and control of said lands and navigable waters for the eonstitutional puiposes of commeree,

navigation, ttational defense, and international affairs, all of which shall be paramount to, but

shall not be deemed to include, proprietary rights of ownership."

Lake Erie is a non-tidal navigable body ofwater

[¶116] (14) "Lake Erie is a non-tidal navigable body of water within the territorial boundaries

of the State of Ohio."

Navigable bodies ofwater include areas covered during high water

[9(1171 (15) "A navigable body of water is not limited in its description to only that portion of it

covered by water at any given moment, but that portion which is ordinarily covered by water

during periods of naturally and routinely occurring high water."
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Ohio was granted title in trust up to OHYCrM at statehood in 1803

[Q118] (16) "fhe State of Ohio was granteds$ title in trust to the navigable waters of Lake

Eric, the lands beneath the navigable waters of lake Erie, and t.heir contents up to the ordinary

high water marl< of Lake Erie at its statehood in 1803, subject only to the superior authority

retained by the United States in its navigational servitude and rights in and powers of regula6on

and corttrol of said lands and navigable waters for the constitutional purposes of commerce,

navigation, national defense, and international affairs."

[9[1191 (17) "Plaintiffs-Relators dispute in their First Amended Complaint that the State of

Ohio holds title to all lands below the ordinary high water mark of Lake l:rie, and that `Plaintiffs

are entitled to an order of this Court declaring that ... the interest of the state as trustee over the

public trust applies to the waters of Lake Erie and does not apply to or include non-submerged

lands."'

After statehood, title below OHWM is governed bystate law

[91120] (18) "Federal law and Ohio law hold that after statehood, the title aatd riglits of riparian

(upland that borders a river, stream, or other such watercourse) or littoral (ttpland that borders an

ocean, lake, or the bay of such body of water) proprietors in the soil below the ordinaty high

water mark are governed by the laws of the several states, subject to the rights granted to the

United States by the constitution."

Ohio has granted wharfing, access, and reasonable atse rights to owner•s

1111211 (19) "The State of Ohio has granted the following three littoral rights to owners of

uplands bordering Lake Erie whicli they may exercise upon the soil and navigable waters betow

the ordinary high water mark of Lake Erie within the territorial boundaries of the State, sttbject

to regtdation and control by the Federal, State and Local governmcnts, and provided that the

littoral owner does not interfere with public rights: (1) the right to wharf out to navigable waters

to the point of navigability for the purposes of navigation; (2) the right of access to the navigable

waters of Lake Erie, and; (3) the right to make reasonable use of the waters in front of or flowing

past their lands."

s$ '1'he court again notes the defeudants' use of the passive voice in alleging that the State of Ohio "was granted" title
in trust to the navigable waters. As noted above, this grammatical usage obscures the identity of the alleged grantor.
Elsewhere, defendants acknowledge that the original 13 sovereign States obtained title to tlreir land not by federal
grant, bat rather by reservation of their pre-exis ling title when they joi n ed ihe Uiuted States, and that stibsequent
states, such as Oliio, obtained similar title under the Equal Footing Doctrine.
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Littoral rights are not titles to land, bait rather licenses orfiranclaises

[1[1221 (20) "Pursuant to Ohio's public trust doctrine, littoral rights appurtenant to upland

property in the State of Ohio are not titles to laud but are licenses or franchises entirely subject

and subservient to the power and authority of the State as proprietor in trust of the lands, waters

and contents of Lake Erie and the United States with its supreme authority over navigation,

commerco, national defense, and international affairs."

Ohio law governs movetnents in the recognized OIIWM

[¶1231 (21) "Plaintiffs-Relators claim in their First Amended Complaint that the `trust ownership

by the state of the waters of Lake Erie and the soil beneath ... is expressly made subject to the

property rights of littoral owners."'

Locating the ordinary high water• mark as 573.4 IGLD (1985)

[1(1241 (22) "Ohio law is silent as to a preferred process by which to Iocate the natural location

of the ordinary high water mark of Lake F,rie for the ptuposes of the care, protection, and

enforcement of the State's rights and duties under the Act."

[11125] (23) "When state law is silent or unclear, it is proper to rely upon federal law."

[T126] (24) "Pursuant to 33 CFR 329.11, the United States Army Corps of Engineers

(hereinafter "the Corps") has defined its geographic and jurisclictional limits over navigable

waters of the United States with regard to navigable lakes to include all the land and waters

below the ordina ry high water mark."

[¶1271 (25) "The Corps has defined the current elevation of the ordinary high water mark of

Lake Erie as 573.4 International Great Lakes Datum (1985)."

[¶1281 (26) "Plaintiffs-Relators claim in their First Amended Complaint that `ODNR recently

has asserted and continues to assert and maintain that the State of Ohio owns all land lakeward of'

`ordinary high water mark' or "OIIW,' which for administrative convenience, the ODNR

curretttly defines as wherever the IJ.S. Army Corps of Engineers defines Ordinary High Water

for purposes of federal law (eurrently a fixed line running at 573.4 feet above International Great

Lakes Datutn (1985)),' and that this line of the ordinary high water mark is `administratively

arbitrary."'
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State of Ohio's federally-approved coastal zone management prograivv

[11129] (27) "The State of Ohio has a federally approved Coastal Management Program under

the federal Coastal Zone Matiagement Act, 16 iJSCS 1451-1465 (hereinafter "the CZMA") and

its corresponding federal regidations, 15 CFR Patt 930."

[¶130] (28) "The State of Ohio's Department of Natural Resources (hereinafter "ODNR") is

designated as the "State agency" under the Ohio Coastal Manageineut Program (hcroinafter

"OCMP"), the CZMA, and its regulations."

[¶131] (29) "Pursuant to the CZMA and its regulations, a designated State agency is required

to uniformly and comprehensively apply the enforceable policies of the State's managetnent

program."

OCMP Enforceable Policy 16 requires state approval of improvemehts

L9[132] (30) "Enforceable Policy 16 - Public Trust lands, is an enforceable policy ol' the

OCMP that relies upon Ohio's public trust doctrine and Ohio statutory law fonnd at Ohio

Revised Code Sections 1506.10-.11, and the adniinistrative regulations promulgated thereunder

at Ohio Administrative Code Sections 1501-6-01-06.

[¶1331 (31) "Ptirsuant to Ohio law referenced in Enforceable Policy 16 of the OCMP,

Plaintiffs-Relators are required to obtain authorization from the State for their improvements or

developments occupying latids beneatli the natural location of the ordinaiy high water mark of

Lake Eric within the territorial boundaries of the State of Oliio."

IfPlaintiffs prevail, Ohio will lose federal approval of its OCMP

[¶134] (32) "Should Plaintiffs-Relators prevail in this action, ODNR will be unable to

tmiformly and comprehensively apply Enforceable Policy 16 of the OCMP, attd the State of

Ohio will lose federal approval of the OCMP, as the State of Ohio will no lotiger hold and will

not be able to manage the lands beneath the navigable waters of Lake Erie, but will only be able

to manage those lands of Lake Erie covered by water firom moment to moment."

Plaintiffs dispule ODNIZ's authority to reqitire leases below OEIWi1T

[¶135] (33) "Plaintiffs-Relators claim in their First A.mended Coniplaint that `ODNR has

forced some littoral owners wishing to use their private property located below 011W to lease

that land - which is owned in fee by the littoral owners - from the state' and that `except

pursuant to a lease, the issuance and terms of which are wholly within the powcr of ODNR,
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ODNR maintains that no littoral owner may iroakc use of its own property, or exclude others

from its property, as long as that property lies below OIIW."

[If136] (34) "Plaintiffs-Relators claiin in their First Amended Complaint that `Plaintiffs are

entitled to an order of this Com-t declaring that ... ODNR lacks authority to compel Plaintiffs, or

any one of them, to lease back property already owned by them' and `any cuiTeut submerged

land lease between ODNR and any of the Plaintiffs is declared void and invalid as to any land

below OHW but owned by Plaintiffs."

There is an actual and jaRsticiable c•6ntroversy between the parties

[1[1371 (35) "The allegations contained within Plaintiffs-Relators' First Amended Complaint

have demonstrated that an actual and justiciable controversy regarding the respective rights, title,

interests, duties, and authority of the United States, the Corps, and the State of Ohio in the lands

beneath the navigable waters of Lake Erie, atid the Plaintiffs' alleged rights therein, may exist

and that a declaratory judgment is necessary and appropriate to resolve that controversy.°'

[¶1381 (36) "1'he United States and the Corps claim certain rights, interests, duties, and

authority pertaining to the lands beneath and the navigable waters of Lake Erie within the

territorial boundaries of the State of Ohio, and in any upland property bordering Lake Erie in the

State of Ohio to which the United States may claim title."

[11139] (37) "The State of Ohio is unable to represent and defend the rights, interests, duties

and authority of the United States and the Corps in the lands beneath and the navigable wateis of

Lake Erie, or in any upland property bordering Lake Erie in the State of Ohio to which the

United States may claim title, which will be impacted in this case."

[$140] (38) "The disposition of this action in the absence of the United States and the Corps

will prevent complete relief from being accorded to the parties and may as a practical matter

iinpair and impede the ability of the United States and the Corps from protecting their rights,

interests, dtrties and authority in the lands beneath and the navigable waters of Lake Erie, or in

any upland property bordering Lake Eric in the State of Ohio to which the United States may

claim titl_e."
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Prayer for Relief in Defendants' Cross Claim

[11141] Defendants' prayer for relief in the cross claim sought a deelaratory judginent asserting

six things:

[$142] (a) IJnder federal law, at statchood, the State of Ohio received title as proprietor in

trust to the land and waters of Lake Erie up to the natural location 59 of the ordinary high water

mark subject only to the servitudes retained by the United States.

[¶I43] (b) Plaintiffs-Relatars have obtained no title and no right of cxelusive use in the soil

below the ordinary high water mark of Lake Erie within the territorial boundaries of the State

from the United States superior to the rights, title and interest of the State of Ohio.

[$144] (c) If Plaintiffs-Relators are littoral landowners, then they have the following littoral

rights: (1) to wharC out to navigable waters to the point of navigability; (2) to access the

navigable waters of Lake Erie; aiid (3) to make reasottable use of the waters in frout of or

flowing past their lands.

[¶145] "These littoral rights appurtenant to upland property in the State of Ohio are not titles to

land but are licenses or franchises entirely subject and subsetvient to the power and authority of

the State as proprietor in trust of the lands, waters and contents of Lake Erie and the United

States with its st(preme authority over navigation, commerce, national defense and internat3onal

affairs."

[$146] (d) "The Cotps' metliodology in its determination of the current elevation of' the

ordinary high water mark of Lake H:rie as 573.4 International Great Lakes Datum (1985) is not

arbitrary. It is an acceptable methodology for determining t.he upper boundary of non-tidal

navigable waters of the Ilnited States, and may be properly relied upon by the State of Ohio in its

determination of that boundary over those same non-tidal navigable waters which were granted60

to the state at statehood, until such time as Ohio law."

" As established by the materials attached to the motions for summaiy judgment and ihe respective briefs in support
and in opposition, we live in an age in which both the influx of water frorn the upper Great Lakes into the western
basin of Lake Erie, and the outflow of water from the eastern basin of Lake Erie, can be artificially controlled to
some extcnt. This artificial ruanipulation, in turn, can have an effect on the location of the water's edge. In this
modern context, therefore, refervnce to the "nahnal" location of the ordinary high water rnark is a niisnomer.
6" Again, the court notes that Ohio's title to its non-tidal navigable waters was not "granted" to it at statehood_
Under the Equal Footing Doctrine, it is inore accurate to say that the State of Ohio entered the United States by

retaining its title to the lands and non-tidal navigable waters that it previously held as a'1'erritory governed by the

Nortliwcst Ordinanoe.
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191471 (e) Plaintiffs-Relators are rcquired to obtain all required federal and state

authorizations for any improvements or developments of Plaintiffs-Relators occupying the lands

beueath the ordinaty high water tnark of Lake Erie.

[1[1481 (f) ODNR's ability to uuifortnly and comprehensively apply Enforceabte Policy 16

of the OCMP is not impaired, and federal approval of the OCMP is not inlpaired, as the State of

Ohio holds undisputed title and shall manage all lands beneath the navigable waters of Lake Nrie

within the territorial boundaries of the State.

Removal to Federal District Court

1111491 As noted elsewhere in this opinion, this case was removed to the United States District

Court for the Northern District of Ohio on March 28, 2005, when the United States of America

and the United States Artny Corps of Engineers filed a notice of removal. Subsequently, on

April 14, 2006, the federal case was disinissed because the federal district cour[ found that

neither the federal defendants nor the federal questions were properly befot-e that court 6 t in

addition, the federal court declined to exercise its pendent or supplemental jurisdiction over the

state law claims. Accordingly, the ease was remanded to this court to consider and rule upon the

issues of state law. Other than filing their notice of removal, the United States and the Army

Corps of Engineers have filed nothing in this case and have not participated in any of the

proceedings.

Summary Judgment Areuments of the Parties and Court's Analysis

[¶150j 'I'he summary judgment argutnents of the parties, together with the court's analysis of

those arguments, can be summarized as follows:

61 As notcd elsewhere in this opinion, there are good reasons for concluding that t0ese federal parties were never
properly joined as parties in this court either.
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SJ arguments of plaintiffs' class, incladirig O1.G, on Count I

[¶1511 The summary judgment arguments of plaintiffs' class, including the Ohio Lakefront

Group, Inc. caar be stumnarizcd as follows:

Public trust rights are lirnited to the "water.t•" of Lake Tsrie

[1[152] Plaintiffs assert that, under Ohio's case law,t'' public trust rights such as htmting and

fishing in Lake Erie extend no larther than the actual waters, and that those public rights do not

extend to the shores or the uplands.

The actual intersection of Lake Erie's• waters and shoreline fluc•tuates

[¶1531 Plaintiffs attached to their brief the affidavit of Dr. Charles E. lferdendorf 3 to provide an

overview of the natural physical processes in Lake Eric that produce non-tidal water level

fluctttations in the lake.

1¶1541 Dr. Herdendorf states that thc elevation of Lake Eric typically is reported with reference

to low water dattun which defines the boundaries of Lake Erie within which navigation and

water cominerce may safely proceed. The selection of low water datum in 1933 was done to

provide a reasonable safety factor for navigation on the lake. Thus, plaintiffs argue, low water

datum is directly related to "the public rights of navigation, water commerce, and fishery

exercised in the territory defined in R.C. 1506.10 and 1506.11:" Initially an elevation of 570.5

feet above mean tide at New York City was selected for this purpose based on considerations of

earlier reference places dating back to 1838. Since then, the elevation number has twice been

changed: The first revision, ]<nown as lnternational (3reat Lakes Datum 1955, was a change in

the point of reference from New York City to Father Point, Quebec. This resulted in a new

elevation number of 568.6 feet for Lake Erie LWD. Dr. Herdendorf'states that currently, IGLD

62 Plaintiffs cite Sloan v. Biernitler (1878), 34 Oliio St. 492, 516-17, 1878 Ohio LEXIS 176, and Bodi v. The Winous

Point Shooting C7tsb (1897), 57 Ohio St. 629,50 N.E. 1127, affirming in part, Wirtous Point Shooting (;Gsb v. Bodi
(1895), 10 Ohio Cir.Dec. 544, 20 Ohio C.C_ 637, 1895 Ohio Misc. LEXIS 451. However, as discussed in Opinion
No. 93-025 by Attorney General Lee Pisher, Stoan v. Biemitter "did not hold that a littoral property owner on Lake
Erie holds title to tkie low water mark." Instead, the fact-specific holding in Biernitler established that the public
retains a right to fish in the waters ofLalce Erie regardless of attempts by private littoral tandowners to reserve
shoreline fishing rigiits to themselves through deed restrictions. in passing, the com i also urade re,"crence to -various

methods by which the boundary of littoral property may be determined in differentjurisdictions, but that was not the
precise issue before the court.
6' In the State of Ohio's brief in opposition, filed July 16, 2007, defendants-respondents argue in footnote 6 on page
30 that Dr. Herdcndort's affidavit testimony is largely hearsay, and that as a former named plaintiff/class
represeatative, his testimony should not be given much weight or credibility under Evidence Rule 616(A).
However, when ruling on a motion for summary judgntent, it is not the function of the tdal couitto weigh the
credibility of the witnesses. It is the function of the court to determine whetlier there is a genuine issue of inaterial
fact, and whether the nmovant is cntitlecl to judgment as a inatter of law.
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1985 is in use to define the elevation ofLWD at 569.2 fect. Similar elevation adjustments to the

line are required every 25 to 35 years to reflect continuing movements in the Earth's crust.

[¶] 55] According to Dr.lIerdendorf, the long term (since 1960) mean monthly elevation of Lake

Erie is 571.29 feet (TGLD 1985) which equates to 2.09 feet above Low Water Datum (LWD).

The maximum monthly mean of 574.28 feet was reached in June 1985 - a level of 5.08 feet

above LWD. The minimum monthly mcan of 568.18 feet was recorded for Pebruary 1936 - a

level of 1.02 feet below LWD. Thus the monthly mean water level for Lake Erie lras a historic

range of 6.10 feet.

111156] Dr. Herdendorf states that the measure of "Ordinary High Water Mark (OHWM) for

Lake Erie was established by the U.S. Army Corps of Engineers in 1974 for detennining the

limit of that agency's jurisdiction over navigable waters of the United States. OHWM for Lake

Erie was initially set by the Army Corps at 572.8 (IGLD 1955) (4.2 feet above LWD) as "simply

a convenient way of relating things to a common elevation." In 1992, this elevation was adjusted

to 573.4 (IGLD 1985) (4.2 feet above LWD).

Ohio tried to redefine the paiblic trust bozendary several times rec•ently

First, Ohio cited the low water dattrni as the boundary

[¶1571 By letter dated October 1, 1970, attached as Exhibit 2 to plaintiffs' motion for sumtnary

judgment, the State of Ohio's Department of Public Works cited Section 123.03 of the Revised

Code for the proposition that the State of Ohio was the proprietor in trust for the people of the

lands underlying the waters of Lake Erie. The department stated, "Such land is defined as that

whioh is inundated by water when the lake level is at an elevation of 568.6 feet, which was the

Low Water Datum (1955) at that time." (emphasis added).

11(158] Similarly, in Rheinfank v. Gienow,64 the State of Ohio unsuccessfully maintained that

the boundary of Lake Erie's public trust territoty should be deterrniined by low water datum of

568.6 feet.

SdRheinJi-ank v. Gienow, 1973 Ohio App. LEXIS 1671, Although the IG`s District Couit of Appeals in Rheinfrank
decided against the State of Ohio on the inerits of the case, holding that the plaintiffs' land adjoined the waters of the
Maumee River and not Lake Erie, the court did not challenge the state's retiatree on the low water datum to
determine the boundaries of Lake Erie. Instead, the court of appeals acknowledged tttat the par•ties had ah-eady
stipulated in the connnon pleas court that low water datum was not a standard for detennining where the Maumee
River ends and Lake Erie begins. This stipulation had the effect of eliminating the probative value of the State's
eapert, Charles Edward llerdendorf- who is plaintiffs' expert in this case - wlro at that time rvas employed by the
Ohio Department of Natural Resources, Division of C,eological Survey, and wtto testified in Rheinjrank that low
water datum was ttte proper standard for determining the bomidaiy of Lake Erie.
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S'econd, Ohio cited the water's edge as the bauiadar,y

[1f159] In the Spring 1979 Public Review Draft of the Ohio Coastal Zone Management Program,

published by the State of Ohio's Department of Natural Resources, Division of Water (attached

as Exhibit 3 to plaint:rff's motion for summary judgment), the State of Ohio acknowledged that,

"Currently, Ohio's shoreline of Lake Erie, the line where land and water meet, is normally used

to determine where the state's rights over the bed of Lake Erie begin.°" Because this boundaty

was moveable, and therefore something of an administrative burden, the State of Ohio then made

the following recommendation of three alternative, more practical fixed definitions of where tlle

state's rights begin: (1) Low water datum (568.6 feet IGLD); (2) Ordinary high water level

(averages 572.6 feet IGLD); and (3) Mean water level over period of reeord (570.5 ieet IGLD).

[¶1601 In 1993, Attorney General Lee Fisher was asked by ODNR to opine regarding the extent

of the littoral property owners' title, and specifically whether the landowners held title to the

ordinary low water mark. In response, the Attot-ney General issued Opinion No. 93-025, 1993

AG LEXTS 27 (1993) in which he stated that "a littoral owner along Lake Eric holds title to the

extent of the natttral shoreline" which he defined as "the edge of a bociy of water." (emphasis

added). Although the moveable boundary made it impossible to fix a permanentproperty line

for a littoral owner, the Attorncy General did acknowledge that land lying between the shoreline

and the ordinary high water mark belongs to the littoral owner and not to the State.

[¶1611 ln addition, the Ohio Coastal Management Program and Final EIS 65 issued in March

1997 by the U.S. Department of Commerce and ODNR, acknowledged that the definition of

"beach" was the area extending landward from the water's edge, and stated that "Private littoral

property rights extend to the point where land and water meet."66

Third, ODNR has now adopted the Army Corps' HWM

[111621 Plaintiffs next point out that ODNR has now rejected its previous two definitions of the

boundary between the property of littoral landowners and the public trust property of the State of

Ohio, and ODNR has now unilaterally adopted the Army Corps or Engineers' estimate of

OHWM --574.4 feet IGLD (1985) - which the Corps adopted for regulatory purposes unrelated

to the establishment of boundaries between private property and the public trust territory.

6' Final I:nvironmental lmpact Statement of the State of Ohio, United States Department of Commeree and ODNR
(March 1997) Part 11 at Chapter 9, page 12, attached as Fahibit 4 to Plaintiffs-Relators' motion for summary
judgment.
6n See Plaintiffs Exhibit 4, attached to their motion for sunnnary j ndginent.
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ODNR did not engage in rule-ntaking to re-set this boundary, nor has it issued ariy formal orders

declaring the same. Similarly, the General Assetnbly has not taken any action to shift the public

trust boundary from the moveable shoreline to the Army Corps' fixed line boundary.

[1[1631 IIaving adopted this new boundaiy line, ODNR now requires littoral owners to enter into

submerged land leases with the State of Ohio to place private improvements on land ]akeward of

where Ordinary High Water uitersects the natural shore.

The Genercal Assembly set the "natural shoreline" as the LbYM

1¶1641 Plaintiffs reference the cxpress language in Sections 1506.10 and 1506.11 of the Ohio

Revised Code to point out that the Ohio General Assembly has already adopted the term "natural

shoreline" as the boundary definition of the public trust territory.

111165] Recognizing that the use of this moveable boundary line may, at times, result in the

private ownership of submerged lands, plaintiffs cite to Flogg v. Beerman67 for the proposition

that there can be private ownership of submerged lands. Specifically, Flogg states, "So long as

the navigable waters are left free to the public, for unembarrassed passages to and fro, we know

of no reason why the United States, or any state, holding ownership and jurisdiction o f land and

water, may not vest in a private grantee such a body of land, marsh and water as "East Harbor."'

The court lleld that East Harbor was part of the 1792 grant by the State of Connectieut to certain

individuals because, when the state used the words "shore of Lake Erie" in the original grant, it

used that phrase in the popular sense to mean to the water's edge. The coru-t added, "The private

grantee ol'the land cannot do anything that will interfere with the channel, or hamper the passage

of water craft [sic] throagh it. But he may, without the limits of the channel, erect fishing houses

or such other structures as his means and the depth of water will permit; he may convert shallow

portions into cranberry patches; he may fill up other parts and rnake solid ground. Although

such aetioti by liim may lessen the water surface available for the fishing boats, the fishermen

cannot complain. Such public right to fish always vields to any permanent improvement by the

owner of the latid on whicli the water rests." (Emphasis added).

[$1661 Notwithstanding the language in Hogg that gives primacy to the littoral rights of the

landowner over the general public right to fish, the Ohio Supreme Court said the exact opposite -

in State ex rel. Squire v. City of ClevelanctGB - about the littoral rights of the landowner with

61 Ilogg v. Beerrran (1884), 41 Ohio St. 81, 1884 O1iio LEX1S 290.
'gSlate ex rel. Sqteire v. City of C:leveland (1948), 150 Oliio St. 303, 82 N.ft.2d 709, 1948 Ohio tF,XiS 375.
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respect to the primacy of the right of the state as trustee to enact regulatoty legislation. In

Squire, the court quoted with approval from State v. Cleveland & Pittsburqh Rd Co.69 and

stated, "His [the landowner's] righL musl Xy eid to the paramotttit right oP the state as such trustee

to enact regulatory legislation." (emphasis adcled). tlence, "The littoral owners of the upland

have no title beyond the natural shore line; they have only the right of access and wharfing out to

navigable waters. That right is a property right, although not a tangible one, that is subject to the

superior riglit of the state a.s the owner of title in trust for the people of the state, and of the

United States with the authority accruing to it by virtue of its exclusive power over interstate

commerce.s70

(9(1671 lf the state enacts regulations in aid of the navigation, water commerce, or fishery aspects

of its trust responsibilities, and those regulations negatively affect the littoral rights of the

landowners, then the state has not taken any rights from the upland owner. This is so because the

state's trust rights are generally superior to the landowner's littoral rights.71 Howeve•, whcn the

state acts in a way that is not in aid of navigation, water commeree, or fishery, and that state

action harms the littoral rights of the landowner, then the landowner's propet-ty rights have been

harmed. In Squire, the court hcld that lighthouses, whatves, docks, and like instrunientalities

were clearly aids to navigation, and that roads connecting wharves and docks could be aids to

navigation. llowever, under the facts before the court in Squrre, the court held that there was a

question of fact about wllether the eonstruction of the shoreway along the south shore of Lake

Erie in Cleveland, Ohio, was an aid to navigation. Accordingly, the court declined to decide as a

matter of law whether the property rights of the littoral landowners had been harmed in a

compensable way by the construetion of the highway.'2

Statutes set the "Territory" hoatnclczry crs the "Natural Shoreline"

[9(168] Plaintiffs point to R.C. 1506.10 aud 1506.11 as expressly establishing the farthest

landward boundary of the public trust territory as the "natural shoreline."

1911691 Plaintiffs argue that, because of the express definitional language sct forth in R.C.

1546.11, the primary a.nd controlling definition of the landward boundary of the Territoty

69 State v Cleveland & Pit7shurgh Railroad Co. (1916), 94 Oluo St. 61, 113 N.E. 677, 1916 Ohio LEXIS 164.
'O.State ex rel. Squife v. City of Cleveland (1948), 150 Oliio St. 303, 82 N.E.2d 709, 725-726, 1948 Ohio LEXIS
375.
" Id. , 82 N.R.2d 709, at 726.
72 Id. , 82 N.E.2d 709, at 730.
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described in R.C. 1506.10 and 1506.1173 is the "natural shoreline," and this statutory definition

controls the court's application of the statute. Plaintiffs further argue that using the "natural

shoreline" as the definition of the boundary comports with the holdings of Ohio case law.7`t

[T1701 1'he eotmt agrees that the "natural" shoreline is the statutorily-defitted landward bouttdary

of the territory as a matter of statutory law and as a matter of Ohio case law.

The "shoreline" is where the water touches the land on shore

[¶1711 Plaititiffs argue that the ordinary dictionary definition of the "shoreline" is the line where

a body of water and the land on shore meet. Specifically, plaintiffs reference the Merriam

Webster Online Dictionary to define "shoreline" as "the line where a body of water and the shore

meet." Similarly, plaintiffs reference the 1916 edition of' Webster's New International

Dictionary, which defines the "shoreline" as the "line of contact of a body of water with the

shore." The 1916 edition was published the year before the language currently in R.C. 1506.10

and 1506.11 was first adopted by the General Assembly as part of the General Code. Therefore,

it is fair to say that this definition accurately reflects the common usage of the term at that time.

Third, plaintiffs refer to OAC 1501-6-10(T), in wllich the term "shore" is defined to mean "the

land bordering the lake" and OAC 1501-6-1.0(U), in which the term "shoreline" is defined to

mean the "line of intersection of Lake Eric with the beach or shore :"

[11172] The court agrees, as a matter of law, that the "shoreline" is the place where the water of

Lake Eric actually touches the land on shore.

7he "shore" means the lcznd between high and low water marlc.c

[^173] Because ttre foregoing definitious of the shoreline refer to the "shore" and the "beach,"

plaintiffs next seek to establish the definition of these ternls as a matter of law. Starting with

Black's Law Dictionary, and ret'ercncing several pertinent dictionaries, Ohio case law,7' and the

Oliio Administrative Code,76 plaintiffs argue that these terms are synonyms that mean the same

thing: "the land between low and high water marks."

"RC. 1506.11(A) expressly defines the term "'I'erritoiy" as used in this section in terms of the "iataral shoreline."

Slate ex rel. Sguire v. City of Cleveland (1948), 150 Ohio St. 303, 339, 82 N.13.2d 709, 1948 Ohio LEXIS 375;

State cx. rel. 1ht(fy v. Lahef -ont Easl Fijty-Fifilt Street Corp. (1940), 137 Ohio St. 8, 27 N.E_2d 485, 1940 Ohio

LEXIS 412; Hogg v. Beennan ( 1884), 41 Ohio St. 81, 1884 Ohio LEXIS 290.

's Biisch v. )I tlgaas (1922), 24 Ohio N.P. (n.s.) 209 at'217, 1922 Ohio Misc. LEXIS 272 at `14.
16 O.A.C. 1501-6-10(E).
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[911741 The court agrees that the "sliore" and the "beach"77 are synonyms in the contoxt of the

issues in this case and that, as a matter of law, they tnean "the land betcveen low and high water

marks."

17ae "Territaty" inc•ludes• lands pr•esently underlying Lake Erie watens

[1[1751 Plaintiffs also note that R.C. §1506.11 specifically defines the "Territory" as including

"the waters and the lands presently^s undorlying the waters of Lake Eric." (emphasis added).

Because there is an approximately six-foot fluctuation between the elevation of ordinary high

water mark and ordinary low water mark in Lake Erie, the land "presently" underlying the waters

of Lake Erie varies at any given time.

[111761 Accordingly, with respect to the "shore" or the "beach," the court finds that the botmdary

of the area of the "Territory" varies with the place where the water actually touches the shore at

any given time.

Ohio Suprerne Court allegedly held "natural shoreline" is LWNI

[1(1771 Plaintiffs next argue that the Ohio Supreme Court, and other courts in Ohio, have already

interpreted the language at issue in this case, and that the courts have found the "natural

shoreline" to be the low water mark.

[111781 First, plaintiffs cite Mitchell v. Cleveland Electric Illatntinating C.o.79 In that oase, the

Ohio Supreme Court noted that it was "undisputed" in that oase that "Avon Lake's territorial

limits extend only to the low water line of Lake Erie." The Supreme Cotut's obsetvation that the

parties in the Mitchell case chose not to dispute the validity of the low water mark as the proper

boundary is not a legal holding on which this court is willing to rely as a statetnent of the law in

Ohio.

[¶1791 Next, plaintiffs look to Lembec•k v. Nye.80 However, Lembeck involvecl a small, non-

navigable lake in Medina County lrnown as Chippewa Lake, in which the State of Ohio held no

" Defendants-Respondents argue that the terni "beach" is distinguishable from the terni "shore" in that "beacti" can
refer to uplands well-above the high water nrark. IIowever, the couii takes the view titat any discus,sion of the tcrrn
"beach" as it may apply to uplatrds above the high watcr mark is inapplieable to the context of the issnes in t[ris case.
When "beach" is used to discuss the rights and responsibilities of the respective parties in this case, it refers to 4hc
land between ttre ordinary low water niark and ttie ordinary high water mark.
" Althougli the word "presently" sometimes has a secondary meanirig that refers to wbat is about to happen, the
primary meaning of this term in American English refers to what is currently happening. See, A Dictionary of

b4odern Legal Usage, Second Edition, by Bryan A. Garner (1995).
's [llitchell r^ Cleveland Electric Illuminating Co. (1987), 30 Ohio St.3d 92, 507 N.E.2d 352, 1987 Ohio LEXIS 270.

80 Leinbeck v. Aye (1890), 47 Ohio St. 336, 24 N.E. 686, 1890 Oliio LEXIS 79.
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trust ownersliip. The Lembeck case, therefore, does not apply to (lie boundaries of the public

trust tetritory in a large navigable body of water such as Lake Erie.

[¶180] In Wheeler v. City qf Port Clanton,81 the court of appeals for the sixth district stated in

passing that, "The north territorial boundary of Port Clinton extends to, but not beyond, the Lake

Erie shoreline." The main issue in Wheeler was whether the City of Port Clinton could be lield

liable for the injuries that plaintiff sustained on subnierged rocks located some distance lalceward

from the shoreline of Lake Eric. Accordingly, the precise definition of the territory of the public

trust in Lake Erie, and the delineation of the title and littoral rights of lakeside landowners, was

not before the Wheeler court; therefore, Wheeler's mention of the "shoreline" fails to establish

low water mark as the boundary of the Territory.

[111811 Plaintiffs then turn their attention to the Ohio Supreme Court's opinion in .Tame.s v.

Howell,82 arguing that in that case the Ohio Supreme Court "equated the shoreline both witli the

low water line and the boundary of the public trust territory." However, the holdings in the

James case did not have to do witll defining the shoreline of Lake Erie or equating the shoreline

of Lake Erie with the low water mark. As noted in the syllabus of that aase, the holdings in the

James case had to do with: (1) clarifying that the ordinary purpose of a surveyor's meander line

is not to set a border but to calculate acreage, especially in a marshy area; and (2) establishing an

exception to that general rule wliere the documentaiy evidence clearly sliows an intent to run the

meander line as a border or boundary. Since the present case does not involve the meaning or

effect of meander lines, the court concludes that the James case has no direct bearing on the

issues in this case.

[11182] Finally, plaintiffs cite to a United States Supreme Court decision - Niles v. Cedar Point

Clubs3 - as holding that ntarsh land bordering Lake Eric, but not permanently covered with water

or continuously submerged, did not belong to the State of Ohio as submerged land, and that it

could be sold separately from ttte parcel of dry upland already sold by the United States to

anotlier person. This much is true. However, the reason the court reaclied this holding had

nothing to do witb defining the shoreline of Lake Erie, It had to do instead with interpreting the

intent of the federal govet-nment when it issued a patent to land that was surveyed as stopping

" Wheeler v. Cily ofPm't Clinton (7988), 1988Ohio App. LLX1S 3702,
"z Jantes u Aoivel7 (1885), 41 Ohio St. 696, 710, 1885 Ohio LEXiS 261.
"Aliles v Cedar Point Club (1899), 175 U.S. 300, 308-309, 20 S.O. 124, 44 L.Hd. 171, 1899 U.S. LEXIS 1566.
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short of the marsh in question. Manifestly, the Niles case did not involve littoral property;

therefore, it does not apply in this case.

[,[1831 In light of the foregoing analysis of the cases cited by the plaintiffs, the court disagrees

with the plaintiffs' contention, and concludes that the Ohio Supreme Court has not ruled, as a

matter of law, that ordinary low wafer mark is the "nahtrat shoreline" boundaty of the public

trust territory.

State of Ohio has previously declared the boundaty to be LYYM

[¶184] In support of their claim that the State of Ohio has already officially adopted LWM as the

official boundary of the public trust territory, Plaintiffs point first to a letter, dated October 12,

1970, from the State of Ohio Department of Public Works to Mr. Edward L. Feiclc, P.B. (Exhibit

2 attached to plaintiffs' MFSJ). In that letter, the State of Ohio stated that the Ohio Revised

Code84 provided that "the land underlying the waters of Lake Erie belongs to the State of Ohio as

proprietor in trust for the people of the State of Ohio" and that "Such land is defined as that

which is intmdated by water when the Lake level is at an elevatiou of 568.6 feet " At that time,

the elevation of 568.6 feet was recognized as the low water datum for Lake Erie.

[J1851 Plaintiffs also point to the legal position taken by the State of Ohio in the Rheinfrank85

case to support their argument that the State of Ohio has officially acknowledged the I.ow Water

Mark as the proper boundary of the public trust territory of Lalce L,rie. However, Rheinfrank is a

shaky foundation on wliich to rest such a legal conclusion because the stipulations that were

involved in that case eliminated the relevance of the state's position with respect to the low water

mark.

[$1861 Accordingly, although it appears that 37 years ago the State of Ohio was indeed

informing members of the public through written correspondence that the low water mark

defined the boundary of public trust area of Lake Erie, it does not appear from Rheinfi^ank that

s4 Then R.C. § 123.03.
ss Rheinfrcnik v. Gienow, 1973 Olrio App. LEXIS 1671. As rioted above, although the court of appeals in Rhein/rank

decided against tlre State of Ohio on the merits of the case, holding that the plaintiffs' ]and adjoined ihe wattls of the
Maumee River and not Lake Erie, the couit did not challenge tlre State's i-eliance on the low water datuin to
detertnine the bomrdaries of Lake Erie. Instead, the court of appeals acknowledged that the parties Irad atreadv
stipulated in the common pleas coart that low water daturn was not a standard for detet-mining where the Maunee
River ends and Lake Erie begins. 1'his stipulation had the effeet of eliminating the probative value of the state's
expert, Charles I:dward Herdendorf - who is plaintiffs' expert in ttus case - who at that time was employed by the
Ohio Depai-tment of Natural Resources, Division of Geological Survey, and who testifred in Rheinfiank that low

water datum was the proper standard for determining the bormdary of Lake F.rie.
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this position was actually adopted as the position of the State of Oliio in that case. '1'o the

contrary, in Rheirafrank, the State of Ohio appears to have stipulated in the common pleas court

to the opposite position.

[¶187] It is not clear to this court what the legal effect is of such 37-year-old correspondence

between an agency like ODNR and a private citizen, and plaintiffs have provided the court with

iio case law to establish what that legal effect might lie. As a mcre letter, misupporled by a

sworn affidavit, or written admission by the party-opponent, or sane other ineans of satisfying

the requirements of Rrde 56(C) of the Ohio Rules of Civil Procedure, the letter does not appear

to comply with the evidentiary requirements of Rule 56. Therefore, the court declines to

consider the letter as being persuasive on this issue at the summary judgment stage of the

proceedings.

Case law and common meaning says "slzoreline" cannot be HWM

[¶1881 Plaintiffs argue that the defendants' position - using the ordinary high water mark using

mid-1980s data as the boundary of the public trust territory - would conilict with common usage,

the definitions in OAC 1501-6-10, the OAG opinion (supra), and the holdings of the Ohio courts.

In light of these alleged conflicts, plaintiffs argue that proper rules of statutory construction

under R.C. 1.49 (governing the interpretation of ambiguities in statutory language) require the

court to find that the "shoreline" cannot be interpreted to mean tlte "ordinary high water mark" as

used by ODNR. PlaintiFfs make this argument in three parts: First, that HWM conflicts with

statutory provisions; second, the HWM contradicts the holdings in various Ohio Supreme Court

cases; and third, using the HWM violates private property rights of lakeside property owners.

And finally, the plaintiffs argue that I3WM cannot be the proper boundary because the Ohio

Attorney General already advised ODNR in a written opinion that the publie trust did not extend

to the high water mark.

Using HWMas public ir-ust boundary violates ODNR's own rules

[11189] Plaintiffs point out that ODNR's own regulations - as set out on O.A.C. 1501-6-10 and as

approved by the Joint Committec on Agency Rule Review ("JCARR") - should not confliet with

or render meauingless the term "shoreline" as used in R.C. 1506.10 and 1506.11. Yet a

"shorel'uie" at the ordinary higli water mark does conflict with the statutory terms.

[1(1901 Plaintiffs argue furtlier that, "ODNR defines the `shoreline' in its regulations as the `line

of intersection of Lake Erie with the beach or shore.' O.A.C. 1506-6-16(U). As noted above,
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ODNR defines both the `shore' and 'beach' as the land bctween the ordinary high and low water

marks. Thus, according to plaintiffs, the shoreline under ODNR's regulations and as approved

by JCARR sits at ordinary low water mark."

[1[1911 Most significantly, plaintiffs observe that "if' the `shoreline' for purposes of R.C.

§1506.10 is the ordinary high water mark as the State contends here, then ODNR has a

`shoreline' at the foot of the shore for its erosion rules, which were approved by the General

Assembly, and another `shoreline' at the top of the sllare for its subme•ged lands lease policy,

which was not approved by the General Assembly." Indecd ODNR's `shoreline' proposed here

directly conflicts with the `shoreline' in its erosion rules, as a`shoreline' fixed at 573.4 feet

1GLD (1985) sweeps under state control much of the beach or shore (white also ignoring `beach'

that cotdd exist landward of that fixed line of elevation.) Such a result is nonsensical and

impermissible under Geierx6 and R.C. 1.47(B).

[^192] Although the plaintiffs make no direct reference to the language of the erosion

regulations, O.A.C. 1501-6-01(M) specifically defines the "littoral zone" to mean "the inde6nite

zone between the shoreline extending lakeward to the furthermost line where waves begin to

break." (emphasis added). In addition, O.A.C. 1501-6-01(W) provides that, "Where the territory

has been artificially filled, the director shall determine the natural shoreline as accurately as

possible, using the best practicable measures including, but uot limited to, an analysis of the

earliest known chart, maps, or photographs." (Emphasis added).

[¶193] lt is apparent to the court that neither of these erosion zone regulations sets the boundary

of the public trust territory as the high water mark or the low water mark. lnstead, these

regulations set the boundary as the place where the waves begin to break. Accordingly, the court

agrees with the plaintifPs that using the HWM as the boundary of the publie trust area contradicts

the ODNR's own rules.

U.sing 11W7M asxrctbldc traist boundary violates Ohio Supreme Court crase law

[9f1941 Plaintiffs next assert that Ohio courts have pointed to the shoreline, in one manner or

another, a, the boundary of the territory.

[¶195] First, plaintiffs cite Sloan v. I3iemilleY $7 in which the Ohio Supreme Court stated in

paragraph 4 of its syllabus that a littoral owner's property rights extend to the boundary line at

x"Geier v. A'ationa! G'G Inderstries., Inc. (1999), 1999 O1tio App. LEXIS 6260, *9-10.
" Slocrn v. Bierrrilter (1878), 34 Ohio St. 492, 1878 Ohio LEXTS 176.
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which the "water usually stands when free from disturbing causes." Howevcr, as noted above, a

strong argument can be made that this was not the actual holding in Sloan v. Bfemiller. As

discussed in Opinion No. 93-025 by Attorney General Lee Fisher, Sloan v. Bienziller "did not

hold that a littoral property owner on Lake Erie liolds title to the low water mark." Instead, thc

fact-specific liolding in Bzemiller established that the public retains a right to fish in the waters of

Lxke Eric regardless oPattempt.s by private littoral landowners to reserve shoreline lishing rights

to themselves through deed restrictions, and that the public right to 6sh is still available to a

grantee of shoreline propeity, notwithstanding reservation language in the grant specifically

reserving the right to fish to the grantor. In passing, the court also made reference to various

methods by which the boundary of littoral property may be determinedin different jurisdictions,

but that was not the precise issue before the court.

11[1961 Second, plaintiffs cite Busch v. Wilgus.$$ In Busch, the Logan County Common Pleas

Court held that: (1) where an "island" was formed in a canal by reservoir-building actions of the

state, and (2) where the island was then conveyed by the state as "Orchard lsland," using a deed

conveyance description that incorporated swvey language refeiring to the "ordinary low water

mark" as the boundary of the island being conveyed, and (3) where the platted island shows lots

fronting on the surrounding water without any space or margin between the lot and low-water

mark, the lot owner, in the absence of restrictions to the contrary, takes title to the land fronting

on the lake to ordinary low water mark. Elsewhere in the I3ztsch opinion, the court makes clear

that the owner of the island takes title to the water's edge. Part of the court's rationale for

reaching this conclusion ineluded the thought that, by definition, an island is bounded by nothing

butwater. Therefore, the boundary of an island must be the water's edge.

1111971 Third, plaintiffs cite to Hogg v. Beerman, 39 noting that the referee from the district court

found that the water's edge is the boundary of property abutting Lake Erie as a matter of law.

Accordingly, Hngg supports the plaintiffs' clainl that wherever the boundary line may be set, the

one place where it simply can not be set is ordinary high water mark. Similar holclings were

reached in State ex re1. Squirev0 ("upland owners have title only to the natural shore line of Lake

" Bu.sch v. YVilgnrs (1922), 24 Ohio N.P. (n.s.) 209, 215, 1022 Oliio Misc. LF,XIS 272, at *11.

89 Hagg v. Beernsan (1884), 41 Ohio St. 81 at 89, 1884 Oltio 7,RXIS 290.
90 SYate ex rel. Sguire v. City qfCleveland (1948), 150 Ohio St. 303,.339, 82 N.E.2d 709, 1948 Ohio LEXIS 375.
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Erie") and in State ex rel Du^fJy t ("littoral owner owns land fornned by extension of the

shoreline"). Plaintiffs argue that these references in the case law require the legal conclusion that

the proper location of the "shoreline" can not be ordinaty high water mark. 'fhe court agrees.

Using IIIf'M as parblic trust bounclary violates property ri^qhts

[¶198] Referring again to 13iernfllet;9'- the plaintiffs argue that the holding in that case

sitnultaneously affirmed the right of the public to fish in the waters of Lake I?rie as well as the

right of littoral property owners to "own" the lakeshore and exclude others frotn the arca above

the lakeshore. Accordingly, as long as members of the public are willing to fish from boats on

the water, or by standing in the waters of Lake Erie, littoral landowners have no right to stop

them from doing so. ITowever, under Biemiller, littoral landowners do have the tight to exclade

people from standing on the dry shore of the littoral landowtter's property.

[111991 In Lamb v. Rickets," the Ohio Supreme Court held that - in the computation of' the

number of acres in a survey that uses the courses of the bank of a stream as one of the called

boundaries - the stt-cam at low water mark is the proper boundary. The court reasoned that the

use of the low water mater mark was required in such instances to ensure that the grantee oi' the

land retained access to the stream notwithstanding changes to the co>-use of the stream due to

alluvion.

1912001 In the present case, plaintiffs have previously submitted to the court several deeds in

which the metes and bounds in the legal description used calls definitigthe nortliernmost border

of the land by reference to the shoreline of Lake Erie. To the extent that the metes and bounds

legal description contains a call to the shore of Lake Erie, or an equivalent reference to the

water's edge, if Lamb v. Rickets was on all fotu-s with the facts of this case, then the class

member's titled ownership would extend to the low water mark of Lake Eric. Ilowever, Lamb v.

Rickets is not on all fours with this case. Lamb involved the categorically-different situation of

the riparian rights of a landowner whose property bordered a river, as opposed to Lake Erie.

Accordingly, even though Lamb is not binding on the categorically-different facts in this case,

the court nonetheless agrees with the plaint-iffs that the use of HWM as the boundary of the

"territory" would violate the property rights of the plaintiffs in that it would impermissibly

91 State et. rel. Dnf/^y v. Lakefront F,ast H'ifly-Fifth S'dreet Corp_ (1940), 137 Ohio St. 8, 27 N.E. 2d 485, 1940 Ohio

LL"'XIS 412.
Stoan v. 6iemiller (1878), 34 Ohio St. 492, 1878 Ohio T.EXTS 176.
I,amb v. Rickets (1842), 11 Ohio 311, 1842 Ohio LEXIS 87.
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intrude into the area of the shore that lies below the HWM and above the water's edge (i.e., thc

place where the water actually touches the land) 94

Ohio AG advised ODNR that puhlic trust did not extend to IIYVM

[912011 Plaintiffs-Rclators next refer to an Oliio Attorney General Opinion95 issued on October

27, 1993, in response to a request frotn ODNR for a legal opinion clarifying the boundary of the

public trust territory. In that opinion, the attorney general opined that a littoral owner of land

bordering Lake Eric holds title to the extent of the natural shoreline, and no farther, even if the

deed describes a northern boundary that is lakeward of the natural shoreline. In addition, the

littoral owner has littoral rights that pennit the owner to do things such as access the waters of

Lake Erie, and to wharf out to the point of navigability.

[112021 It appears, therefore, that the plaintiffs are correct in arguing that the State of Ohio's

Attorney General did advise ODNR that the public trust territory did not extend to HWM but

ended at the "natural shoreline." '1'he court agrees witli the attorney general's opinion.

OHWtb7cannot be set at 573.4 IC:LD

[¶2031 Plaintiffs argua that the line of 573.4 feet 1GLD (1985) relied on by ODNR is not

"ordinary," and that it destroys long-reeogtlized rights of littoral property owners to new lands

formed from accretion or reliotion and to restore lands lost to avulsion. Plaintiffs cite to U.S. ».

Marion L. Kincaid Ti•ust,96 as an example of the federal courts rejecting the Artny Corps of

Engineers' ordinary high water mark standard for Lake Michigan (581.5 feet IGLD in 1985).

'fhe court in Kincaid noted that the data used by the Army Cotps contained the historic maximuaa

lake levels (rendering the tetln "ordinaty" inapplicable), and that there were no federal

regulations authorizing the Panmy Cotps to establish an administrative ordinary high water mark.

The Kincaid court fiuther noted that the Michigan courts had rejected attempts by the Michigan

legislature to use the Army Corps' high water mark to delineate the "rights, privileges,

94 Ma.ssachaisetts v. New 7 ork (1926), 271 U.S. 65,46 S.Ct. 357, 70 L.Fd. 838, 1926 U.S. LEXiS 608 (In a case
involving tcnitory bounded by the "shorc" of Lake Ontario, the U.S. Supretne Court held that the rule that a grant
whose boundaries extcnd to tfte "sltore," or "along the shore," of the sca carries only to high water, is inapolicable to
conveyances of land on non-tidal waters because such a rule would be impracticable, and because it would deny
access to the waters of the lake except on the irregular and infrequent occasions of flood.)

1993 Ottio Op. Atty. Gen. 128; 1993 Ohio Op. Atty. Gett. No. 25; 1993 Ohio AG LEXIS 27.

96 U.S. v. Marion L. Kincaid 'I'ratst (2006), 463 F.Supp.2d 680, 2006 U.S. Dist. LEXIS 88250 (Although this case
was, strictly speaking, abont whetlter the defendants were the prevailing parties for purposes of making an award
under Federal Rule 11, the court engaged in a substantial discussion of the merits, in which the environmental action
broughtbythe Unitod States had been dismissed).

58



obligations, and responsibilities of shoreline landowners." Accordingly, the court concluded that

the federal government's reliance on the Anny Corps' high water mark was an unreasonable way

to de'ine its geographic jurisdiction to enforce environmental laws against the lakeside

landowner.

[¶204] Similarly, in the present case, the high water mark set by the At1ny Corps for Lake Erie is

batied on historically extraordinary record data from 1985, and the adoption of that high water

mark by the ODNR was not the result of legislation or the proniulgation of administrative rules,

regulations, or orders by ODNR.

19[205] Plaintiffs also argue that setting the boundary at 573.4 1GLD (1985) would destroy the

upland owner's rights created by relictioti and accretion, as well as the upland owner's right to

access the waters of Lake Eric, by creating a gap between the boundary of the upland owner's

title and the actual edge of the water.

[¶2061 The court agrees that, in the absence of Ohio legislation establishing the high water mark,

or the promulgation of adininistrative rules, regulations, or orders by ODNR, the "ordinary"

high water mark cannot be set at 573.4 fect IGLD (1985). Furthermore, as explained elsewhere

in this opinion, the boundary of' the public trust territory in Ohio is not the ordinary high water

mark on Lake Erie, but rather it is the water's edge.

The prsrties have different rights in the "territory"

[¶207] Plaintiffs argue that, under R.C. 1506.10 and State ex rel. Squire v. City of Cleveland,97

the public trust extends to protecting the public's rights to navigation, fishery, and water

commerce. Plaintifrs also attempt to restrict the public's rights in the public trust to these three

categories, expressly ruling out any additional categories such as hunting. However, although

plaintiffs' citations to Bocf1 v. The Winous Point Shooting Club,9s and Biemrller99 do support the

conclusion that the public has tbe right to navigation, fishery, and water commerce, those cases

do not support the categorical conclusion that the public has no right to htmt while in or on the

waters of Lake Erie. Nevertheless, any right that the public has to hunt in the waters of Lake

Erie does not extend landward beyond the water's edge.

" State ex rel. Sguire v. City of Cleveland (1948), 150 Ohio St. 303, 82 N.E.2d 709, 1948 Ohio LEXIS 375_

°S Bodi v. The YYinous Podnt Shooting Cdarb (1897), 57 Ohio St. 226, 48 N.S. 944, 1897 Ohio 1.EXIS 114.

°9.Sloan v. Bierniller (1878), 34 Ohio St 492, 516-17, 1878 Ohio LEXIS 176.
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Lzttoral right.r include access, excle.r.sion, new property, and reclamah'on

[T208] Plaultiffs' final argument alleges that littoral property owners have the same rights as the

rest of the public to use the waters of Lake J~:rie for navigation, water commerce, and fishery, and

that they also have specific "littoral' property rights by virtue of their ownership of property

adjoining the waters of Lake Erie. These littoral rights extend beyond the natural shoreline and

include: (1) the right to make reasonable uses of the waters in front of or flowing past their lands,

(2) the right of access to navigable waters, and (3) the right to wharf out to navigable waters.100

Littoral property owners also have the right to all lands gained through accretion or rcliotion,761

and maintain ownership of lands lost by avulsion.102 And finally, littoral property owners have

the right to exclude others from using the shore down to the water's edge.103

[12091 The coru-t agrees with plaintiffs' description of the littoral property rights of lakefront

property owners; however, this court has not been asked to define categorically all of the littoral

rights that are recognized tnider Oluo law for land adjoining Lake Erie. Accordingly,

notwithstanding the argumentation of the parties, the court declines to make a comprehensive,

categorical declaration of what those littoral rights are with respect to all members of the class.

Such questions are probably best left to the resolution of specific disputes involving individual

parties who are asserting such littoral rights with respect to a specific parcel of land, according to

specific deed lauguage, atid pertaining to a specific area of the Lake Erie coastline.to4

SJ arguments of Plaintiffs Taft and Duncan

[¶210] Intervening Plaintiffs Taft and Duncan's ("Taft plaintiffs") arguments for suinmary

judgment on Count I, togetlier with the court's assessment ol' those arguments, can be

summarized as follows.

[q(211] First, the Taft Plaintiffs support OLG's memorandum in support of their motion for

summary judgmant.

10 State ex re1. Sqarire v. City of C1eveland (1948), 150 Ohio St. 303, 82N.E.2d 709, 1948 Ohio LEXIS 375.
01 S'tate ex. rel. Durjfy v. Lakefront F.ast Flfty-Fiftlz Street Corp. (1940), 137 Ohio St. 8, 27 N.E. 2d 485, 1940 Ohio

LEXIS 412.
^oz tJnited states v. 461.42 Aeres ofi utd (1963), 222 F.Supp. 55, 1963 U.S. Dist. LEXIS 6602.

L'astrvood it4al1, Inc. v. Slanco (1994), 68 O1uo St.3d 221,1994-Ohio-433, 626 N.E.2d 59, 1994 Ohio LEXIS 48
("The power to exclude has ti editionally been considered one of the tnost treasure(I strands in an owner's bundte of
property rights °')
10A The eourC's relnctance to issue such a comprehensive, categorical declaration of littoral rights is also related to
the fact that some of the land along the shore of Lake Eric is swampland which may he owned by individuats or
other persorns, free of the restrictions of the publie trtist.
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[11212] in addition, Lhe Taft plaintiffs argue that the historical record, including the existing laws

and surveying practices at the time ot' Ohio's statehood must be considered in order to

understand the intent of the major grants by the Connecticut Lcgislature and the United States

Congress which oecin-red before Oliio's statehood. This cout-t agrees, which is why the court has

set forth a good portion of the historical t-ecord above.

[$213] The Taft plaintiffs argue that the "cadastral"10' stu-vcy definition at the timc of thc

original patents or grants controls the extent to which HWM or LWM is applicable to this case,

and that today's many regulatory definitions do not control because they were set for

administrative convenience without legislative enactment orjudicial review.

Landward boundary of Public Trust Should Allegedly be LYVM

[1^214] The '1'aft plaintiffs argue that the landward boundary of the public trust territory is the

low water niaflc as it existed in 1803 when Ohio beeame a state. The essetlce of the plaintiffs'

argument is that, since the entire Western Reserve passed into private ownership under patents or

grants issued in 1795, before the federal cession of land under "Quieting Act," the littoral tands

bordering Lake Eric within the Westeni Reserve were never public lands of the United States.

Plaintiffs then cite to the exception described in Massacht.esetts v. New York,t06 in which the

court held that title to the soil under navigable waters is in the sovereign, except so far as private

rights have been aciiuir•ed by express grant or prescription. (emphasis added).

[¶215] The 1'aft plaintiffs reviewed the development of the cadastral survey system itt Ohio,

beginning witli the Land Ordinance passed by Congress in 1785, and incltiding the Northwest

Tet-ritory Act of 1787, and argue that three pre-statehood surveys107 consisteutly set the boundary

of the public trust tet7-itory as the low water mark. Plaintiffs furtlier argue that the low water

mark bouudary set for lands held privately prior to Ohio's statehood is the proper boundary of

the public trust territory today. In support of this argument, the plaintiffs cite to four cases.10"

However, trone of those cases involved bomidary disputes involving the shores of Lake Erie.

ms "Cadastral" refers to a survey that defines the boundaries of a tract of land, usually for the ptuposes of taxation.
10G N7a.ssachusetl v. New Fork (1926), 271 U.S. 65, 46 S.Ct. 357, 70 L.Ed. 838, 1926 U.S. LEXIS 608.
10' 1'he three surveys detined: (1) the latids of the Connecticut Lantl Contpany, which encompassed the Westeni
Reserve, but did not include the Firelands; (2) the Firelands, also known as the "Sufferei s' Land;" and (3) the public
lands of the United States, located west of the W estern Reserve. The federal lands were surveyed and sold to the
public under ttte authorization of the land ord'urance of 1785.
108 f/andlys Lessee v. Anthony (1820), 18 U.S. 374, 5 L.Ed. 113, 1820 U.S. LI;XIS 262, 5 Whoat. 374 (state's grant
of land to bordering state did not include the river, so the boundaiy was the low water mark on the northwest side of
the river); Ohio v. Kentatclq^ (1973), 410 U.S. 641, 93 S.Ct. 1178, 35 L.Ed.2d 560, 1973 U.S. LEXIS 101 (Ohio
sought ajudicial declaration deSning its boundary wittt Keutucky as being one of several locations, including the
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[$216] Next, the Tall plaintiffs atgue that tlre Quieting Act of 1801 passed all federal claim of

title to the soil of the Westeni Reserve to the State of Connecticut in trust for its grantees under

metes and bounds descriptions that used terms such as "to Lake F,rie," "traversing along the

shore of Lake F.rie," or "to the shore," or "including the whole beach." Subsequent to these

grants from Connecticut, the initial grantees in turn passed title using similar tenns. Plaintiffs

further argue that the federal Subnterged Lands Act reconfirmed the congressional grants tmder

the Quieting Act and provided new grants to the states along the coasts.

[¶217] Next, the Taft plaintiffs argue that, since 1795, the responsibility for detennining the

boundaries of lands under the public land survey system (PLSS) has rested with the Geographer

of the LJnited States and not (!le Artny Cotps of Engineers. Plaintiffs point out that the Land

Ordinance of 1785 originally appointed a Surveyor General to establish the boundaries of the

Public Lands of the United States, includitig those along the shore of Lalce Erie west of the

Connecticut Western Reserve, and that this authority currently rests with the Bureau of Land

Management. Citing to Niles v. Cedar Point Clatb,1" Plaintiffs also point out that it was not until

1891 that the term `ordinary high water mark" was used in public land surveying instructions,

and that when it was adopted as a surveying term in 1891, it t-eplaced the previous standard of

"ordinary low water mark."

[¶218] In light of the foregoing factors, plaintiffs argue that the only definition of the "natural

shoreline" which is fully compatible with the early laws of Oliio, Virginia, Connecticut, and the

United States is the low water mark as it existed in 1803 or at any lower level to which the water

has since receded. Plaintirfs also argue that any alternate definition for the term "natural

shoreline" through new statutes or regulations more than 200 years after the initial grants and

low water tnark on the northerly shore of the Ohio Rivcr as it existed in 1792, rather than the tnore modcrn low
water mark. Procedurally, Ohio's motion to ainend its complaint was denied, and the court held that Ohio was
foreclosed by its long-term acquiescence fiom contesting ttte bomidary); Lessee ofBlanchard v. Porter, Collitis
(1841), 11 Ohio 138 (Under the Northwest Ordinance, land on the Ohio river, lying between high and low water
mark, is not cominon to the public, but may be conveyed by the adjacent proprietor, whosc land bounds on the river;

I,essee ofA1cC'ulloelcv. Alen (1826), 2 Ohio 307 (Tn a case uivolving contlicting (leeds to property adjoining a creek,
the comt held that ttte landowner's boundaty was the water's edge and not the bank).
1DJ NFles v. Cedar Point Ciaib (1899), 175 U.S. 300, 20 S.Ct. 124 44 L.Ed. 171, 1899 U.S. LEXIS 1566 (Plaintiff was
the holder of a federal patent to land bordering a marsh along tlie shore of'Lake Erie. 'fJte plaintiff'sland was
originally surveyed in 1834 and 1835 when the wateis of Lake Erie were above their ordinary stage. In 1844,
dcfetdant's predecessor purchased land bordcring the orarsh. The area was again surveyed in 1881 and was patented

and sold. The coutt held that the amount of tattd contained in the defendant's parcel could not be expanded by
arguung that the survey contained an eiror extending the boundary across the tneander line of the marsh).
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contracts would violate the U.S. Constihttion, the Northwest Territory Act, and the Ohio

Constitution.

[$219] In the present case, as diseussed above, the court disagrees that low watcr mark is the

only definition of the "natural slioreline" that is compatible with the relevant law in Ohio. The

court is of the opinion that the proper legal definition of the "natural shoreline" is the water's

edge, meaning the place whcre the water touches the land at any given tinie.tto

[^2201 The Taft plaintiffs next argue that because both the Quieting Act and the Submerged

Lands Act of 1953 have been found to be constitutional,'" the federal govermnent had the power

to dispose of lands below 573.4 feet (IGLD 1985) under or adjacent to the waters of Lake Erie in

the samc tnanner as a private individual.

[91221] The Taft plaintiffs' final arguments are: (1) that if HWM is the brnmdaty, then the

boundary must be established factually on a property-by-property basis; (2) that the LWM - as it

existed when the original cessions of land were made - should be used instead of using 573.4

feet IGLD (1985); and (3) in addition to the littoral rights described by class plaintiffs, littoral

landowners also have the right to protect their fast lands from inundation, erosion, and avulsion

by the waters.tt'- Plaintiffs point out that Ohio's Fleming Act provided in 1917 that the littoral

s of lakeside landowners were superior to the public rights held in trust by the State of

Ohio.113

[Q2221 In the State of Ohio's brief in opposition to the Taft Plaintiffs' motion for summary

judgment, filed July 16, 2007, defendants-respondents cite to Barney v. Kenkuktt4 for the

proposition that, "In those territories botuiding navigable non-tidal waters, such as the Great

Lakes, the lands reserved to the states extend to the ordinary high water mark." However, in

10 In their brief in opposition, filed July 16, 2007, the defendants-respondents argue on pages 34 and 35 that using
the inoveable boundary of the water's edge would be an unwnstitutional abdication of the state's trust
responsibilities whenever the water receded lakeward, and an unconstitutional taking whenever the watcr advanced
landwatd.

However, if the boundary moves with the water's edge, thcn neittier of these probtems arises. lhere is no
abdication of the trnst because, when the water recedes gradually, the boundary of the trust territory also recedes
with the water; similarly, there is no tmconstitutional taking when the water advances landward gradually, becanse
the moveable boundary of the littoral owner's title also moves landward with the water. And when3tie watei's
recede or advance suddenly, sueh as througli reliction or avulsion, the boundary remains where it was prior to the
sudden change.
"' dlabarna v. 1`exas (1954), 347 U.S. 272, 74 S.Ct. 481, 98 L_Ed. 689, 1954 U.S.I,EXIS 2335; Uniled States v.

Texas (1950), 339 U.S. 707, 70 S.Ct. 918, 94 L.Ed. 1221, 1950 U.S. I,EXIS 1814.
112 State ex rel. 17uffy v. Lakefront Eask fifty-FiftD: Str•eet Corp., (1940),137 Ohio St 8, 27 N.E. 2d 485, 1940 Ohio

I.FXiS 412.
^ 13 General Code Section 3699-a, as enacted in 107 Ohio Laws 587, 1917.

Barney v. Keolr,.rk (1877), 94 U.S. 324, 24 L.Ed.2d 224, 1876 U.S. LEXIS 1869.
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Keokuk, the issue conecrned the title bouudary along the Mississippi River, not the Great Lakes.

In addition, the Keokatk comt aclalowledged that the title of the state to navigable waters is

bounded to the extent that it might interfere with vested rights and established rules of property.

ht that case, the court held that the City of Keokuk held title to the high water mark, but that the

city also had the right, as a riparian landowner, to "build wharves and levees on the batilc of the

Mississippi below high water." The State of Ohio also cites to Illinois Central Rd. Co. u

Illinois,"s and State qfOhio v. Cleveland & Pitl.eburgh Railroad Co.116 for the proposition that

the ordinary high water mark is the proper boundary of the territory. However, in Cleveland &

Pitt.sburgh, the court acknowledged that the courts of Illinois have declared that, under the

common law, ownership on the shore of Lake Michigan cxtends to the water's edge.

[9f223] The court finds that neither HWM nor LWM is the proper boundary between the title

ownership of the littoral owner and the trust title held by the State of Ohio, but rather that the

proper boundaiy is the water's edge at any given time, subjcct to the right of the littoral owner to

reclaim property lost through avtdsion. However, without ruling oil the matter, the court does

agree with the Taft plaintiffs that, in some cases, the littoral rights of the owners of lakeside

property appear to include the right to protect their fast lands from inundation, crosion, and

avulsion by the waters of Lake Erie.

SJ Ar2uments of Defendants State of Ohio, ODNR

[9224] Defendants-Respondents' motion for summary judgment is structured around three basic

points:

[1(2251 (1) As a matter of law, the furthest landward boundary of the "territory" as that term

appears in R.C. 1506.10 and 1506.11, is the ordinary high water mark, and the State of Ohio

holds title to all such "teiritory" as proprietor in trust for the people oP the state;

[$2261 (2) The furthest landward boundary of the "territory" is the ordinary higli water mark as a

tnatter of law, and that line may be located at the present time using the elevation of 573.4 feet

1GLD (1985); and

[9[227] (3) The rights and responsibilities of littoral owners in their upland propet-Ly, as well as

the respective rights and responsibilities of the federal governtnent, the State of Ohio, the public,

"s 1(linois Cenoall2d Co. v. IRirtois (1892),146 U.S. 387,13 S.Ct. 110, 36 L.Ed. 1018, 1892 U.S. LEXIS 2208.
165'late ofOhio v. Cleveland & Pittsbui-gh Railraad Co. (1916), 94 Oliio St. 61, 113 N.E. 677, 1916 Ohio L.RXIS

164.
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and the littoral owners in the "territory," have long becn settled in state and federal law, as has

the hierarchy of those rights.

[112281 Witlr respect to the first basic point, defendatrts-respondents argue that the question of the

landward boundary of the lands beneatti navigable waters of Lake F.rie granted to the State of

Ohio at statehood is a question of federal law. As a question of federal law, the issue is

controlled by the holdings of the IJ.S. Supreme Court interpreting the Lqual Footing Doctrine,

and by Congress's re-affirniation of those holdings through the passage of the Submerged lands

Act.tP According to those authorities, defendants-respondents argue that the states were granted

title in trust to all lands below the I-iWM of non-tidal navigable bodies of water within their

territorial boundaries upon their admission to the union. Defendants-respondents also argue that

after a state's admission to the Union, the federal government cannot make any grant of title to

the lands below HWM. ln addition, deiendants-respondents argue that afler statehood, any title

recognized or conveyed by the State of Ohio in the lands beneath that boundary to the owners of

the adjacent lands is a question of state law.

[T229] Defendants-respondents then argue that the State of Ohio has ncver granted title to lands

below HWM, Ohio's Flenting Act reaffirms that the "territory" conveyed to the State of Ohio at

statehood is what the state continues to hold in trust for its people, and the State of Ohio has

ncver abdicated its titlc in trust to lands below HMW.

[1123011n light of the foregoing reasoning, the defendants-respondents conclude that the

plaintiffs cannot claim title to the lands below HWM on the basis of grant language fi•om post-

federal grantees or the legal descriptions of the current deeds.

[1(2311 With respect to the second basic point, the defendants-respondents assert that the

appropriate method lbr locating the ordinary high water mark on the Great Lakes is an unsettled

question of federal law. 'I'hey further assert that the method used must conform to the Equal

Footing Doctritie, and that the use of 573.4 feet IGLD (1985) confot-ms to that doetrine. In

addition, they atgue that, under R.C. 1506.11, ODNR has authority to manage the use and

"' As noted elscwhere in this court's opinion, and as stated in Hogg v. Beernvan (1884), 41 Ohio St. 81, 1884 Ohio
LEXIS 290, "The quostion as to the ownership of the soil underthe water, is one which each state is at liberty to
detennine for itself, in accordance with its views of local law and public policy ...." Accordingly, with respect to
grants made or patents issued prior to Ohio's statehood, the scope of the grant or patent depends on the intent of the
grantor or issuer of the patent. Similarly, tliere is a variety of rules among the varions states. Sotne of the Great
Lakes states (c.g.,lVlichigan, W isconsin, and Minoesota) have adopted liigh water tn ark as the appropriate botmdary,
and some of the Great Lakes states (e.g., New York, Pettnsylvania) use low water mark as the boundary.
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occupation of the "territory" by issning a. lease from the state for any portion of the "territory"

occupied by att artificial improvemetit.

19(2321 With respect to the third basic point, the defendants-respondents tnake fottr assertions in

whieh they attempt to describe a hicrarchy of rights that places the private property rights ot'

littoral owners at ttie bottom of the hierarchy. At the top of the hierarchy, the defendants-

respondents place the rights and responsibilities of the federal governntent. Next in the ltiorarchy

come the rights and responsibilities of the State of Ohio as proprietor in trust. Next in the

hierarchy come the rights of the public to use the "territory." And finally, at the bottom of'the

hier•archy, the defendants-respondents place the title rights and littoral rights of upland owners.

[9[233] As this court noted in its introduction and discussion of the Atnerican view of

sovereignty, in the hierarehy of'rights involving private property rights held by ittdividuals and

other persons, state and 1ederal governments have limited authority, under the state and fedcral

constitutions as well as under the common law, to regulate those rights. Contrary to the

defendants-respondents' description, it is the right of private property that belongs at the top of

the hierarchy. Under the American system of government, one of the crucial fimctions of

government - indeed, one of the reasons for even having governmental institutions - is to serve

and protect the private property rights of individuals and other persons. The limited powers that

have been delegated to governmental institutions may take precedenee over individual private

property rights in a particular case, but that precedence only exists because it has first been

granted by the people to the state and federal govemments. The granting of those limited powers

does not entitle state or federal governments to extend the scope of their authority beyond what

was granted.I 18

(9f234] While it is true that, under the U.S. Constitution, the federal government retains various

servitudes over navigational waters,179 and while it is true that the State of Ohio holds title in

trust to the waters of Lake Eric and the lands submerged beneath A1ose waters, those

governnlental interests do not in any way change the primacy of the titled private property rights,

together with the littoral rights, that individuals and otlier persons have in littoral property they

tiK "I'his point is illusfratect by the language of the'tenth Aniendment to ttte U.S. Contitution, which states, "The
powers not delegated to the United States by ihe Constitution, nor prohibited by it to the states, are reserved to the
states respectively, or to the people."
"9 It is worth noting that this case was rentoved to the Federal District Court for the Northern District of Ohio on
March 29, 2005, and that the district couit dismissed the federal action, in part, because "the U.S. has tio interest in
titlc to ttte disputed property, and there is no way it could have an interest[.J" (Einpiulsis added)_
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own along the shores of Lake Lrie in Ohio. IJndcr both thc U.S. Constitution and the

constitution of the State of Ohio, if the government takes these propetty rights from individuals

or other persons, it must provide reasonable eompensation for the taking. In the present case, to

the extent that ODNR has been intruding on the title rights of littoral owners above the waters

edge, or the owners' littoral property rights, ODNR has overstepped its authority.

[9[2351 In tlicir reply brief, filed by the Taft plaintiffs on July 16, 2007, the plaintiffs assert that

the defendants-respondents made various misrepresentations of Ohio case law. Without

rehearsing all of the points made in the reply brief, suf'fice it to say that the coLU-t agrees with the

't'aft plaintiffs. For exaniple, prior to Ohio's statehood, the lands along the shores of Lake Erie

were not part of federal la.nds, but were claimed by Connecticut, Virginia, and New York. These

conflicting claims to the "backlands" pre-dated both the formation of the United States, as well

as the formation of the State of Ohio. Therefore, the defendants-respondents' argunlent to the

contrary - that prior to Ohio's statehood, the lands in question were federal lands - is incon•ect.

Similarly, as the reply brief points out, there are oases, statutes, and attorney general opinions in

Ohio's jurisprudence that support the conclusion that the proper riparian and littoral boundary is

not the high water mark.

[^2361 This court also agrees with the'I'aft plaint3ff's' assessment of the Michigan ease of Glass

v. GoeckelL20 as being poorly decided, and as not disturbing the littoral owner's title to the

water's edge, but nierely providing beachcombers in Michigan with an easement to walk on the

dry portion of' the shore as opposed to restricting the rights of beaclicombers to the wet saud.

The court also agrees with the Taft plaintiffs' atialysis of the development of surveying

techniques and how that development affected the language used in legal descriptions for

property adjoining Lake I;rie.t2 1 In addition, the court agrees that "Ohio's land grant history is

unique and clearly distinguishes its applicable boundary law from that of western states admitted

to the union inore than half a ecntury later frompublic lands."

SJ Arguments of NWF and Ohio Environmental Council

[¶237] In the motion for s!!m,nary ;udgmcnt filed by the defendants and counterclaimants,

National Wildlife Federation ("N WP") and Ohio Environmental Council ("OEC"), the niovants

120 Glass v. GoecTcel (2005), 473 Mich. 667, 703 N.W.2d 58, 2005 Mich. LEXIS 1314.
The Taft plaintiffs state that "In 1881, for the first time, snrveyors were instructed to snrvey to the low water

mark. Previously, there had been no mention of the terms low water mark or high water mark in the eadastral
smvey instructions."
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concurred with the motion for su mnary judgtnent filed by the dofendants-respondents, and

referred to the arguments raised by NWF and OEC in their motion to intervene, filed June 5,

2006.

[1123$] In addition, NWF and OEC submitted two affidavits to bolster thcir standitig in this casc

by establishing: (1) their respective organizational purposes as protecting and preserving the

environment of the State ol' Ohio; and (2) the adversc affect that plaintiCfs' position has on the

rights of the public seeking to use the waters of Lake Erie for fishing, swimming, and launching

boats.

Conclusions and Rulings of the Court

Sutntnary of the Cow•l's Rudings and Ralionales

[$239] In summary, and as explained in more detail below, the court concludes that: (1) eaeh

owner of Ohio real estate that touches Lake Erie owns titte lakeward as far as the water's edge;

(2) if the lakeside owner's deed eontains a legal description that extends into the lake beyond the

water's edge, then that legal description is hereby reformed so that the legal description ends at

the water's edge; (3) likewise, the State of Ohio has ownership in trust of the waters of Lake Erie

and the lands beneath those waters landward as far as the water's edge, but no farther. With

respect to Lake Erie, this is the boundary of the "ten•itory" that is subject to the regulatory

authority ot'the State of Ohio's Department of Natural Resources; and (4) the lakeside landowner

also has littoral rights, such as the right to wliarf out to navigable waters, and those littoral rights

extend into the lake as an incident of titled ownership of property adjoining the lake.

[1240] Balancing the sovereign rights of the private owners of lakefront property against the

sovereign authority and trust ownership of the State of Ohio of the waters of Lake Erie and the

lands submerged beneath those waters, the court recognizes that the American view of

sovereignty is unique in its historieal development. The sovereign atRhority of eivil goveinmeiits

to regulate or take privately-owned property is ultimately derived from individuals by thcir

consent, which authority is confinned and limited by the U.S. and Ohio constitutions.

[11241] The aathority delegated to civil governments is limited, and its ultimate purpose is, in

part, to enable civil govemments to secure and protect the unalienable rights of private property

owners, and to enable civil government.s to be a good steward of the rights of the public in the

waters and submerged lands lield in trust by the State of Ohio.

[$242] Prior to the conclusion of the American Revolution, the respective colonies had the
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authority, and did, in faet, issue land grants and patents to individuals and coiporations, and

some of those grants and patents were issued for lands that are currently located along the

southern shore of Lake Ei-ie. When the TJnited States successfully concluded the Revolutionary

War, the sovereign rights of the British Crown vested dii-cclly in "the people" of the United

States, and not in the state governments or the federal government. The sovereign rights of "the

people" were then delegated, in a limited way, to the federal andstate governmeiiLs in

accordance with the language of the U.S. Constitution, the Northwest Ordinance, and the Ohio

Constitution; however, the limited delegation of this authority to the federal, territorial, and state

govei-nments did not constitute a wholesale abandonment of previously-acquired private property

rights.

[¶243] Defendants-Respondents and Intervening Defendants have failed, as a matter of law, to

show that the lmadwaf-d boundary of the public trust territory in Ohio along the Lake Erie shore

is the Ordinary High Water Mark of 573.4 TGLD (1985), and Plaintiffs-Relators and Tntervening

Plaintiffs have i'ailed to show that the lakeward boundary of the public trust territory in Ohio

along the Lake Erie shore is the Ordinary Low Water Mark. The court declares that the law of

Ohio is that the proper definition of the bormdary line for the public trust territory of Lake Erie is

the water's edge, wherever that moveable boundary may be at any given time, and that the

location of this moveabte boundary is a determination that should be made on a case-by-case

basis.

1112441 The court's decision does not attempt to list or comprehensively deline all of the littoral

rights of landowners of Ohio property adjoining Lake Erie, pref'erring instead to have those

rights determined on a case-by-case basis. Similarly, the court's decision does not attempt to

cover swamp lands covered by the federal Swamp Land Act of 1850.

Surnmary Judgment

[¶2451 Rule 56(C) of the Ohio Rules of Civil Procedure governs summary judgment motions in

Ohio, and states, in pettinent part, as follows:

Summary iudgment shalt be rendered forthwith if the pleadings, depositions, answcrs
to interrogatories, written admissions, affidavits, transcripts of evidence, and written
stipnlations of fact, if any, timely filed in the action, show that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a
matter of law. No evidence or stipulation may be considered except as stated in this
rule. A sumniaty judgment shall not be rendered unless it appears 1i'om the evidence
or stipulation, and only froin the evidetice or stipulation, that reasonable minds can
come to btit one conclusion and that conclusion is adverse to the party against wlrom

69



the motion for stimmary judgment is made, lhat party being entitled to have tlto
evidence or stipulation construed most strongly in the party's favor.

Thus, before sunnnaty judgment may be granted, it must be dctermined that: (1) no genuino issue as

to any material fact rcmains to be litigated, (2) ihe moving party is entitled to judgment as a matter of

law, and (3) it appears frotn the evidence that reasonable minds can come to but one conclusion, and

viewing such evidence most strongly in favor of the nonmoving party, that conclusiott is adverse to

the party against whoin the motion for sumniary judgtnent is made.t22

[¶246] Although Rule 56(C) states that "No evidence or stipulation may be considered except as

stated in this rule," Ohio courts have recognized that when the opposing party "fails to object to the

admissibility of evidence under Civ. R. 56, the court may, but need not, consider such evidence in

determining whether suniniaty judgment is appropriate."tvs

[11247] The tnain purpose of the summary judgment proccdut•e is to enable a party to go behind the

allegat'rons in the pleadings and assess the proof in order to see whether there is a genuine need for

trial. The retnedy should be applied sparingly and only in those cases where the justice of its

application is unusually clear. liesolving issues of credibility, or reconciling ambiguities and

conflicts in witness testimony is outside the province of a summary judgment.114 In reviewing a

motion for surnmary ju(]gment, the court must construe the evidence and all reasonab1e inferences

drawn therefrom in a light most favorable to the party opposing the motion.'2'

[¶248] In the present case, the certified guestions concerning the dcclaratory judgtnent issues are

matters of law. Accordingly, there is no genuine issue of material fact with respect to the declaratory

judgmeut issues.

[11249] In light of the foregoing discuasions of the history of the State of Ohio, the law ol' the

State of Ohio, the pleadings, the motions for sununary judgment, the affidavits and other

materials attaclied to the motions for sununary judgment, the briefs and arguments of the parties,

the court reaches the following conclusions as a matter of law.

"' Ternple v. Wean United, Ine. (1977), 50 Ohio St.2d 317, 364 N E.2d 267; Moolisparv v. Gckstein (1996), 76 Ohio

St: 3, d 383, 667 N.E.2d i i 97.
..' Carver v. Ueerfield ?bwnship (Portage 2000), 139 Ohio App.3d 64, 742 N.E.2d 1182, citing Fellter v. Schwe.nke
(Cryahoga 1998), 129 Ohio App.3d 427, 431, 717 N.E.2d 1165, 1168, State ex red. .Spencer v. E. Liverpool

Planning Comm. (1997), 80 Ohio St.3d 297, 301, 685 N.F,.2d 1251, 1255, and Bownuer v. Dettelbach (1996),109
Ohio App.3d 680, 684, 672 N.E.2d 1081, 1084 (holding that "[w]hile the court of appeals may consider evidence
other than that listed in Civ R. 56[C] wheu there is no objection, itneed not do so.")
124 Napier v. Brown (Montgoniery 1985), 24 Ohio App.3d 12, 492 N.E.2d 847.
12' zltorris v. Ohio Cas. Ins. Co_ (1988), 35 Oliio St.2d 45. 517 N.P..2d 904; FTarles.s r. Willis Uay Warehousing
(1978), 54 Ohio St.2<1 64, 375 N.II.2d 46.

70



Answers to the Nine Certified Questious

[¶2501 The parties have agreed that the following nine certiiied questions of law must be ruled

upon by this corirt, and the court hereby renders the following answers to these certified

questions:

1. GVhat constitutes the firrthest landward boundary of the "territory" as that term

appears in R.C. 1506.10 aa2d 1506.11?

Answer:

The farthest landward boundary oP the "territory" as that term appears in R.C. 1506.10

and 1506.11 is a rnoveable boundary consisting of the water's edge, which means the

most landward place where the lake water actually touches the land at any given time.

The location of this nioveable boundary on any particular parcel of littoral property is a

question that should be determined on a case-by-case basis.

2. 1That is 1/ae proper interpretation qf the lerrn, "southerly shore" as used in R. C.

7506.10?

Answer:

The proper interpretation of the term, "southerly shore" in R.C. 1506.10 is the moving

boundary of the water's edge, which means the most landward place where the lake water

actually touches the land at any given time. The location of this moveable boundary on

any particular parcel of littoral property is a question that should be determined on a case-

by-case basis.

3. What is the proper interpretation of the terin, "waters of I,ake Erie" in R.C.

75Q6.10?

Answcr:

1'he term "waters of Lalcc Lrie" in R.C. 1506.10 is properly interpreted to mean the

waters of Lake Erie up to the moveable boundary where the lake water actually touches

the land at any given time. The location of this moveable bounclary on auy particular

parcel of littoral propcrty is a question that should be determined on a case-by-case basis.

4. What is the proper interpretation oflhe term, "lands presently underlying the

waters of Lake Erie " in R. C. 1506.11 ?
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Answer:

The proper interpretation of the term, "lands presently undei-lying the waters of Lake

Lrie" in R.C. 1506.11 is all lands currently beneath the lake up to the landward boundary

where the lake water actually touches the land at any given time. 't'he location of- this

moveable boundary on any particular parcel of littoral property is a question that should

be determined on a case-by-case basis.

5. What is the proper interpretation of the phrase, "lancLs formerly underlying the

waters ofLake Erie and now artificially filled" in R.C. 1506.11?

Answer:

The proper interpretation of the phrase, "lands formerly underlying the waters of Lake

Erie and now artificially filled" in R.C. 1506. 11 is all lands formerly beneath the waters

of Lake Lrie, up to the landward boundary where the lake water actually touched the

land, notwithstanding any subsequent artificial filling of those lands.

6. What is the proper interpretation of the term, "natural shoreline" in R.C. 1506.10

and 1506.11 ?

Answer:

The proper interpretation of the term, "5latnral slioreline" in R.C. 1506.10 and 1506.11 is

the moveable boundary on the shore where the lake water touches the land at any given

time. "L'he location of this tnoveable botimdary on any particular parcel of littoral property

is a question that should be determined on a case-by-case basis.

7. If the fcirthest landward boundary of the "territory" is declared to be the natural

location of the ordinaiy high water mark as a matter rf law, may that line be loc•ated at

the present time using the elevation of 573.4 feet IGLD (1985)?

Answer:

No. First, the premise is invalid because the farthest landward boundaiy of the "territory"

is not the location of the ordinary high water mark as a matter of law. Second, the use of

the elevation of 573.4 feet IGLD (1985) is improper for establishing the farthest landward

boundary of the territory because: (1) that elevation does not correspond uniforinly to the

moveable boundary of the place where the lake water actually touclies the land at any

given time; (2) the current selection of that elevation as the landward boundary has not

been deterniined by legislative enactment; and (3) iP such a uniform elevation were
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declared by the legislature as the farthest landward boundary of the "territory," it would,

in many cases, eonstitute a"takittg" for which reasonable compensation would be due.

8. If the line may be located at the present time iising the elevation of 573.4feet

1(}LI) (1985), does the State of Ohio hold title to all such "territory" as proprietorin

trust for the people of the State?

Answer:

No. Again, the premise is false because the boundary line niay not be located at the

present time using the elevation oP 573.4 feet IGLD (1985). However, the State of Ohio

does hold title in trust i'or the people of the state to all submerged lands located lakeward

from the place whore the water actually touches the land at any given time. The location

of this moveable boundary on any particular parcel of littoral property is a question that

should be determined on a case-by-case basis.

[¶251] 9. What are the respective rights and responsibilities of the class members, the State

of Ohio, and the people of the State in the "territory? "

Answer:

(A) The rights of the class ntembers

Class members have the right to exercise their title rights to the water's edge and to

exercise their littoral rightst26 as long as they do not interfere substantially with rights of the

public to use the waters of Lake E.rie and the lands submerged thereunder, or the servitudes of

the federal government for navigation, commerce, international relations, and national defense.

Class members also possess littoral rights that extend lakeward beyond the water's edge.

However, the court declincs to use this decision to define categorically what those littoral rights

are in all cases. Similarly, the court declines to establish categorically whether all littoral rights

are in the nature of a titled property interest, a franchise, a license, or a license coupled with an

interest in land. And finally, the court declines to use this opinion to define categorically the

rights of all class members wllen it conies to cases involving accretion, reliction, avulsion,

erosion, etc.

"" As noted above, this couit has not been asked specifically to definc all of the littoral rights that are recognized
under Oliiolaw. Accordingly, notwithstanding the annumentation of the parties, the court dcclines to make a
conrprehensive, categorical declaration of what those tittoral rights are with respect to all niembers of ihe class.
Such questions are probably best left to the resolntion of speoific disputes involving individual parties who are
asser(ing suclr littoral rights with respect to a specific parcel of land, according to specific deed language, ajid
pertaining to a specific adjoining body of water.
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In liglrt of this declaratory judgrnent, thc eourt hereby reforms the legal descriptions in all

deeds to littoral property along the southern shore of Lake Erie, located within the territorial

boundaries of the State of Ohio, and litnits the lakeward boundary of title in those legal

descriptions to the water's edge as it axisted when the deed was filed. 1'he location of this

moveable boundary on any particular parcel of littoral property is a question that should be

deterinined on a case-by-case basis.

(B) The responsibilities of the class members

Class members are prohibited from using their title rights (to the water's edge) or their

littoral rights to interfere substantially with the rights of the people of the State of Ohio in the

public trust in the waters of Lake Erie, and in the lands subtnerged beneath those waters, in the

"Territory" as defined in R.C. §§1506.10 and 1506.11. '1'hey are also prohibited from

substantially interfering with the servitudes of the federal government for navigation, commerce,

international relations, and national defense.

(C) The t•igltts of the State of Ohio

'ihe State of Ohio has the limited authority to enact laws and regulations necessary and

proper to preserve and protect the public trust ownership of the waters of Lake Erie, and of the

lands submerged beneath those waters, landward up to the water's edge. 7'he State of Ohio does

not have the authority to require littoral owners to lease the portion of the shore that lies above

the water's edge.

(D) 17ae responsibilities ofthe Stale ofOhio

The State of' Ohio is prohibited frotn using its public trust ownership of the waters of

Lake Erie, and of the lands submerged beneath those waters, in the "Territory" as defined in R.C.

§§1506.10 and 1506.11, to interfere substantially witlr the title rights (to the water's edge) or the

littoral rights of class metnbers, or to interfere substantially with the servitudes of the federal

government for navigation, commerce, international relations, and national defense. 't'he State oi'

Ohio's public trust responsibilities include the eustodialt27 respotisibi6ty of protecting the public

nses to which the waters of Lake Erie and the soils beneath tlietn have becn adapted. R.C.

1506.10.

127 State of Ohio v. C&P R. Co. ( 1916), 94 Ohio St. 61, 11 3iY.E. 697, 1916 Ohio I,EXiS 164 ([T]he statc is mereJy
the custodian of the legal title, eharged with the specific duty of protecting the trust estate and regnlating its use ...
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(E) 'The right.s of the people o/7he State af Ohio

The people of the State of Ohio'28 have the right to exercise their individual rights as

members of the public in ttie waters of Lake Erie, and in the lands submerged beneath those

waters, up to the water's edge, for traditional purposes snch as fishing, navigation, and

recreation. The location of this moveable boundary on any particular parcel of littoral property is

a question that should be determined on a case-by-case basis.

(F) The resportsibilities of the people of the State qf Ohio

1'he people of the State of Ohio, and other members of the public who make use ol' Lake

Erie, are prohibited from interfering substantiatly with the title rights (to the water's edge) or the

littorat rights of class members, or from intet-fering substantially with the seivitudes of the

federal government for navigation, conimerce, international retations, and national defense.

Similarly, the people of the State of Ohio, and other members of the public who make use of

Lake Eric, are prohibited from substantially interfering witll the State of Ohio's exercise of its

responsibilities uuder the public trust.

SUMMARY JUDGMENT RULINGS

[¶2521 In aceordattce with the foregoing declarations, the court grants the motion for suinmary

judgment of the plaintiffs-relators, in part; the court grants the motion fot- summary judgment of

the intervening Taft plaintiffs, in part; the court denies the motion for summary judgnlcnt of the

Defendants-ftespondents State of Ohio and ODNR; and the court denies ttie motion for suinmary

judgment of Tntervening Defendants N WF and OEC.

[7(2531 The court finds there is no just reason for delay. In addition to the class action issues

resolvecl by this decision, there remain several important issues to be resolved by this court.

Among those issues are questions regarding whether any of the named plaintiffs-relators has

been tulconstitutionafly deprived of property without due process of law and without reasonable

compensation therefor. If any of the plaintiffs have been unlawfully deprived of their propcrty,

then the court must decide what the reasonable value of that property deprivation was. In the

''" For purposes of these suimnary judgment rulings, the court limits its class action hotding to the rights and
responsibilities of the people of the State of Ohio, and niakes no class action nding on the rights and responsibilitics
of individuals who are not citizens of the State of Ohio, The reason for linvting the cot¢t's holding in this way is
that the class was not defined in such a way that the rights and responsibilities of visitors to Ohio can be disposed of
here. Reasonabte notice to meinbers of the class was published only within the eight connties aloug the southem
shore of Lake Eric, and notwithstanding ttie able participation of Intervening Defendants NWF and OEC, it caunot
be said ttiat reasonable notice was given to out-of-state individuats who may seek to use the waters and submcrged
lands of Lake Eric.
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process of making those findings, the court may also be called upon to make specific findings

with regard to the nature and extent of the littoral rights of the named plaintiffs-relators. All of

thesc issues will depend upon the valid'rty ol'thc couii's rulings in the class action portion of this

case.

1912541 Accordingly, by finding that there is no j ust reason for delay, the court allows the parties

to tesL this court's ruling on appeal before proeeeding with the inclividual claims of the named

plaintiffs.

[$255] 1T IS SO ORDERED.

JUDGE la,iJGENE A. LUCCI

Copies:

James F. Lang, Esq., Fritz E. Berckmueller, Esq., and K. James Sullivan, Esq.

Calfee, Halter & Griswold, LLP
Class couns•el and attorneys for 1'laintiffs-Relators•
1400 McDonald Investnient Center
800 Superior Avenue
Cleveland, Ohio 44114-2688

Hotner S. Taft, Esq.
Intervening Plaintiff-Relator, pro se
20220 Center Ridge Road, Suite 300
P.O. Box 16216
Rocky River, Ohio 44116

L. Scot Duncan, Esq.
Irlervening PlaintiffRelcttor, pro se
1530 Willow Drive
Sandusky, Ohio 44870

Thomas J. Kaiser, Esq.
Chief Assistant Director of law
Atlorney for Movant City of Cleveland
City of Cleveland, Department of Law
601 Lakeside Avenue, Suite 106
Cleveland. Ohio 44114
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Cynthia K. Frazzini, Esq. and John P. Bartley, Fsq.
Assistant Attorneys General
Ohio Attorney General's Off ee
Environmental t•:nforcement Section
2045 Morse Road, Building D-2
Columbus, Ohio 43229-6693

Kathleen M. Trafford, Esq.
Outside counsel to Defendants-Respondents
Porter, Wright, Moiris & Arthur, LLP
41 S. High Street
Columbus, Ohio 43215

Julie A. Blair, Esq.
Assistant General Counsel
Northeast Ohio Regional Sewer District
3900 Euclid Avenue
Cleveland, Ohio 44115

Neil S. Kagan, Esq.
A ttorneyfor intervening defendants
National Wildlife Federation and
Ohio Environmental Council
Great Lakes Natural Resource Center
213 West Liberty Street, Suite 200
Ann Arbor, Michigan 48104

Peter A. Precario, Esq.
Attorney for intervening defendants
National Widdlife Federation and
Ohio Environmental C'ouncil
326 South High Street Annex, Suite 100
Columbus, Ohio 43215

Fi AL APP^ALABLE ORDER

Clerk to serve ^^^^^^^^t
To Civ.Rw 58(B)
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