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IN THE SUPREME COURT OF OHIO
The Office of the Ohio Consumers’ Case No. 09-1547
Counsel,

)
)
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) Case Nos. 07-1080-GA-AIR
The Public Utilities Commission ) and 07-1081-GA-ALT
)
)
)

of Ohio,

Appellee.

MOTION FOR A STAY OF EXECUTION
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

To serve the public interest and avoid irreparable harm to the customers of
Vectren Energy Delivery of Ohio, Inc. (“Vectren” “VEDO” or “Company”), the Office
of the Ohio Consumer’s Counsel (*OCC” or “Appellant™) respectfully moves this Court,
pursuant to S.Ct. R. XIV, Section 4, to issue an order granting a Stay of Execution
pertaining to the implementation of Stage 2 rates, initiaily approved in the Opinion and
Order (“Order”) and an Entry of the Public Utilities Commission of Ohio (*PUCO,”
“Commission” or “Appellee™). The Order and Entry were journalized on January 7, 2009
and February 4, 2009, respectively, and are attached hereto as Exhibit A and Exhibit B.

That Order only recently became a “final order” under R.C. 4903,13, when—
nearly five months after OCC filed an Application for Rehearing—the Commission
belated issued an Entry on Rehearing denying OCC’s Application for Rehearing.

Pursuantly to the stay provisions of R.C. 4903.16 (Appx. 000003), OCC seeks to stay the



effective date (February 22, 2010) of the next and final stage (Stage 2) of the
objectionable Straight Fixed Variable rate design that the PUCO authorized Vectren to
impose on residential consumers. For the reasons set forth in the following

Memorandum in Support, the requested Stay of Execution should be granted.

Respectfully submitted,
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WW

Maureen R. Grady, Counsel of I@cord
(Reg. No. 0020847)

Joseph P. Serio

(Reg. No. 0036959)

Michael E. Idzkowski

(Reg. No. 0062839)

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-8574 (Telephone)

614-466-9475 (Facsimile)
gradvidoce.state.oh.us
serio(@occ.state.oh.us
idzkowski(@oce.state.oh.us




IL

111

TABLE OF CONTENTS

Page
INTRODUCTTION ..ottt sree e st ee s s s e saees e ressssnnsseasens 1
STANDARD OF REVIEW ...ttt eens e aers e veeabee e 7
LAW AND ARGUMENT ..ottt e crens e ens s asessnn e 8
A. A Stay Of The Stage 2 SFV Rate Design Will Serve The Public
Interest Because The Stay Will Ensure Compliance With The
Public Policy Of R.C. 4929.02(A)(4) And With The Conservation
Encouraged By R.C. 4905.70. ..ottt 8
B. The OCC Has Provided A Strong Showing That It Is Likely To
Prevail On The METIfS. ..c..oveieciincieeis ettt s rae s 10
1. The Commission's Order Is Unlawful And Unreasonable
Because It Approves A Rate Design That Fails To Promote
Energy Efficiency And Discourages Conservation, Thus
Violating R.C. 4929.02 And 4905.70. ....cooeninievinrrnrerirrnnernenns 12
2. The Commission's Order Is Unlanul And Unreasonable
Because It Deviates From Precedent And The Commission
Demonstrated Neither A Clear Need To Change Its Position
Nor Error In Prior Decisions. .....cocceeeievevieeirieesieciicee s 13
3. The Commission’s Order Is Unlawful And Unreasonable
Because Jt Violates The Notice Requirements Imposed By
R.C. 4909.18 And 4909.19. .coeiiiiiiineecceeesecreee e 15
4, The Commission’s Order Is Unlawful And Unreasonable
Because Vectren Failed To Provide Adequate Legal Notice
Of The Stage 2 Rates, Violating Customers’ Due Process
Rights Under The 14™ Amendment To The U.S. Constitution. .... 15
C. Irreparable Harm Will Be Suffered By Residential Customers In

The Absence Of Action By This Court. ....ccooovveviiinniiereecieenerciieaviens 16

1.

Ohio Law Provides No Plain, Adequate, And Complete
Remedy For The Harm To Vectren’s Customers If A Stay

Is Not Granted. ... eesee e 16
a. There Is No Plain, Adequate, And Complete Remedy
For The Lost Opportunities To Conserve. .......ccccccvvvrneee 16



b. The SFV Stage 2 Tariffs May Force Low-Use
Customers To Migrate Off The System And Cause
Iireparable Harm To Remaining Customers Who
Will Be Responsible For The System Costs.........cc.c.cc...... 17

c. There Is No Plain, Adequate, And Complete Remedy
To Address The Violations Of The Notice Requiremerts

2. Any Attempt At Monetary Restitution For The Payment
Of Unlawful And Unreasonable Rates Would Be Impossible,

Difficult, Or Incomplete. .......cooceeivviienire e 22

D. Vectren Will Suffer No Substantial Harm As A Result Of This
Court’s Stay Of The Order. .........ocooviiiiiiiiieseee e e ee e seee e 25
Iv. NO BOND IS NECESSARY IN ORDER TO EFFECT THE STAY .o 26

A. No Bond Should Be Required To Be Posted By OCC, As The
Court And The Commission Have Both Permitted Stays To Be

Granted Without The Posting Of A Bond. .......ccocovvvvvv v 26
B. Under R.C. 2505.12 The:OCC Is A Public Officer Of The State
And Need Not Give A Supersedeas Bond......... ettt et 27
C. No Bond Is Required Because R.C. 4903.16 Is Unconstitutional
Under The Separation Of Powers DOCtrine. ......ccevevericvecineniieeieieseneeennns 31
D. If OCC Is Reqnired To Post A Bond, The Bond Should Be Set At
A Nominal ANMOUNL ..ccocirviviirvrieeiir st e sse e e e see s ere e ssvans 34
V. CONCLUSION L.ttt ettt st s sese s sse et e e e e s ersnesrenas snnens 35

11



APPENDIX

TABLE OF CONTENTS

Statutes

RUCL2505.12 ettt s sb bt st st n b 27,29,30,31
RoC.4903.13 ettt e st r e e bbb 11,12
RiCL 490310 e cee e s rresn e et b ea s st e s rn e brne bas e shnsaa e passim
RLC.4003.17 ittt et rr ettt s tes b e e sr s bbbt st n s 29,31
R.C.4903.18 e et e et s st et e ehens 29,31
RiC. 490319 i e s 29,31
R.C.4905.70  coiirireieirccinecirceiene e sae st s bbb en s be e s b e ne e 4,8,9,10,12,35
RuC. 490918 oottt ssne st e sbe s s aea e s b s saas s s e e s b s st passim
RiC. 490919 e e r e sttt e st b a b b passim
RuCL 4911102 ettt s e s st e e e e e e 27,28
R.C. 491 1.02(BY2)(C)irmeiieeimiiimniniicniinic s sissin et nr s s sae e e sns s s sessbeas s s 30
RiC. 411,06 oottt e s cab e e st bbb en s bbbt s b 27,30
RLC.AO1L.1S  ociviiiioeimnesconeesssrescostsiasbessessassse e ssaasesbes s ba bt s b s b en s bea e st b nasaan e naanean 9
RUC.4929.02 oo e sb v sa s s sa s s e sa et e e o bs e bh e b s R nr e e bt e sra s e 12,35
R.C. 4929.02(AN4) cueeieree et rre e e ree e er e e e eene st e ea bt s 4,8,10,12,13
Bills

G.C. 614-70 (H.B. 325) oot ee e sses st s es e anae s s s b e ss e 28
G.C. 614-550 (HLB. 582) oot rececrinivnniciisarisennenisssaimes e seesrassssesessssstssassanscesnssssssonssans 29
G.C. 614-548 (H.B. 42) .ottt e eene s sa s b et s s e 29

iil



Exhibits

Exhibit A

Exhibit B

In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc.,
for Authority to Amend its Filed Tariffs to Increase the Rates and Charges
Jor Gas Services and Related Matters.

PUCO Case No. 07-1080-GA-AIR et al.,

Opinion and Order (January 7, 2009)

In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc.,
for Authority to Amend its Filed Tariffs to Increase the Rates and Charges
Jor Gas Services and Related Matters.

PUCO Case No. 07-1080-GA-AIR et al.,

Entry (February 4, 2009)

iv



IN THE SUPREME COURT OF OHIO

The Office of the Ohio Consumers’ Counsel, ) Case No. 09-1547
)
Appellant, )
) Appeal from the Public
V. ) Utilities Commission of Qhio
) Case Nos. 07-1080-GA-AIR
The Public Utilities Commission ) and 07-1081-GA-ALT
of Chio, )
‘ )
Appellee. )
MEMORANDUM IN SUPPORT

L INTRODUCTION

The Office of the Ohio Consumers’ Counsel moves to stay the PUCO’s Order and
Entry that provide Vectren with an unlawtul and unreasonable means to collect
distribution rates from customers. The unlawful and unreasonable means is the rate
design the PUCO ordered Vectren to implement for collecting revenues from its
customers for distribution service. This rate design, known as Straight Fixed Variable
(“SFV™), is the subject of the underlying appeal now before this Court' and is the subject
of two separate appeals filed in 2008 and 2009 with the Court.> Those appeals were
consolidated by the Court on September 2, 2009, and oral arguments on those appeals

were recently heard on Sept. 16, 2009,

! The appeal also presents issues of inadequate notice under R.C. 4909.18 and 4909.19.
(Appx. 000008 and 000010). OCC’s notice of appeal was filed within three hours of the
PUCQ’s denial of OCC’s Enfry on Rehearing.

2 See OCC v. Public Utilities Commission of Ohio, Case Nos. 08-1837 and 09-0314.



The case underlying this appeal began on September 28, 2007, when Vectren filed
a Pre-Filing Notice of its intent to increase distribution rates. Unlike DEO and Duke, the
utilities in the consolidated appeals, Vectren did include a proposal for the SFV rate
design in its application. Nonetheless, Vectren’s Pre-Filing Notice did not propose to
implement a rofal SFV rate design -- a fixed unavoidable customer charge with no
volumetric rate. Rather Vectren proposed to implement SFV in stages over a period of
two rate case cycles, which would have resulted in a total SFV rate design some time
after the next rate case filing by Vectren, with complete SFV to be implemented 5-7
years from now.”

Both the Company and the PUCO claimed that one of the primary drivers of the
SFV proposal was the fact that average use per customer was decreasing, thereby
reducing overall sales for Vectren. With less gas sold, Vectren’s ability to collect costs
from customers through the volumes of gas sold was affected. Vectren witness Jerry
Ulrey testified that one of the contributing factors to reduced usage was the high natural
gas prices compared to prior years." Mr. Ulrey testified that as the price of gas goes up, it
is expected that customers will “dial down” or use less gas.” However, as recognized by
members of this Court at the DEO/Duke oral argument, the price of natural gas has
dropped dramatically and continues to be much lower than the historic levels of gas
prices in effect when the rate cases were tried before the PUCO. Hence, one of the

PUCOQO’s primary reasons to move to a complete SFV rate design is no longer valid.

3 Company Ex. 9A at 4 (Ulrey Supplemental testimony) (R.67).
* Tr. 11 at 59-60 (Appx. 000051).

® Mr. Ulrey in his testimony relied upon AGA studies on price elasticity that conveyed
that as the price of gas goes up, customers respond by using less gas. Tr. 11 at 59-60.



SFV is not the only issue being appealed here, though. Like the Duke and DEO
appeals, the adequacy of the notice provided to customers is also an issue. Vectren only
provided customers notice of the first stage of the SFV rate design, showing an increased
customer charge of $13.37 and a decreased volumetric rate of 0.07451 per Cef. It did not
provide customers with any notice of the second stage of the increase. Vectren also
failed to define the “straight fixed variable rate design” it was proposing to move toward,
as discussed infra.

Later and by virtue of the sea change proposal of the PUCO Staff, which Vectren
embraced, the fixed monthly customer charge more than doubled from the pre-rate case
level of $7.00 to $18.37 (Stage 2). Through its Order, the Commission implemented a
total SEV rate design, with a fixed unavoidable customer charge and no charge for gas
used, beginning on February 22, 2010 -- the second year of new rates for Vectren. The
Commission, thus, similar to its rulings in the consolidated appeals of the Duke and DEO
case, gave the utility even more than it had asked for by imposing a total SFV rate design
on customers in 2010—approximately six years earlier than proposed by Vectren.

OCC applied for Rehearing of that Order, and on March 4, 2009, the Commission
granted, for purposes of further consideration, the OCC’s Application, stating that
“[S]ufficient reason has been set forth by OCC to warrant further consideration of the
matters specified in the applications for rehearing.”® Notably, even though the

Commission ostensibly was “further considering” OCC’s application requesting

S In the Matter of the Application of VEDO Energy Delivery of Ohio Inc. for Authority to
Amend its Filed Tariffs to Increase the Rates and Charges for Gas Services and Related
Matters, Case No. 07-1080-GA-AIR, Entry on Rehearing at par. 7 (March 4, 2009). Had
the Commission issued its Entry on Rehearing in a timely fashion, OCC would have
requested consolidation of its appeal here with the DEO and Duke appeals.



rehearing on SFV and notice in the Vectren case, two appeals on the very same issues
were already filed and progressing at the Supreme Court. The SFV appeal of the
PUCO’s holding in Duke’s rate case’ was filed on September 16, 2008 as S.Ct. Case No.
09-1837; the SFV appeal in DEQ’s rate case® was filed on February 11, 2009 as S.Ct.
Case No. 09-314.

Not surprisingly, in ruling on OCC’s Application for Rehearing the PUCO left
unaltered its Order implementing SFV, despite the fact that the Commission was “further
considering” OCC’s rehearing request for almost five months. An Entry on Rehearing
was finally issued, affirming the January 7, 2009 Opinion and Order, on the eve of oral
arguments in the consolidated DEO and Duke appeal.9 Moreover, in large respects, the
Commission, in denying OCC’s Application for Rehearing, merely reprised its earlier
findings in the Duke and DEO rate cases.

Notwithstanding the Commission’s findings to the contrary, the SFV will
negatively impact low-use and low-income customers and will impede energy efficiency,
violating R.C. 4905.70 (Appx. 600007) and R.C. 4929.02(A)X4) (Appx. 000015).
Additionally, the Commission erred in implementing a drastic change to charging

customers for gas distribution service without showing that the need to change is clear

TIn the Matter of the Application of Duke Energy Ohio, Inc., for approval of an Electric
Security Plan, PUCO Case No. 07-589-GA-AIR et al., Opinion and Order (May 28,
2008).

81w the Matter of the Application of The East Ohio Gas Company d.b.a. Dominion East
Ohio for Authority to Increase Rates for Its Gas Distribution Service, PUCO Case No,
07-829-GA-AIR et al., Opinion and Order (October 15, 2008).

? In the Matter of the Application of VEDQ Energy Delivery of Ohio Inc. for Authority to
Amend its Filed Tariffs to Increase the Rates and Charges for Gas Services and Related
Matters, Case No. 07-1080-GA-AIR, Entry on Rehearing {(August 26, 2009). (R. 124).

4



and its prior decisions establishing rate design are in error.'® Moreover, the notice
requirements of R.C. 4909.18 and 4909.19 were not fulfilled, depriving customers of the
opportunity to be heard on the new structure of rates they would ultimately pay. All of
these errors, similar to the errors pointed out in the DEQ and Duke appeal, give reason to
the Court to reverse the Commission and remand this underlying appeal back to the
Commission, with instructions to cure the defects.

In the meantime, while this appeal and the Duke and DEO appeals are pending,
rates are being collected from Vectren customers under the first stage of SFV. The
second stage of the SFV is set to begin February 22, 2010, when the total SFV rate design
will be imposed upon customers -- consisting of an unavoidable customer charge of
$18.37 and no charge for gas volumes used.

The Court now has an opportunity to stay this next and final stage of SFV and
prevent further injury to VEDO’s residential customers. Otherwise, the next stage -- a
flash cut to a total SFV with an unavoidable $18.37 customer charge and no volumetric
charge -- will be forced on customers causing irreparable harm, as will be explained

below. It is this irreparable harm that OCC asks the Court to halt. Because it is unlikely

10 Office of Consumers’ Counsel v. Pub. Util. Comm. (1984), 10 Ohio St.3d 49, 50, 461
N.E.2d 303, quoting Cleveland Electric Hlluminating Co. v. Pub. Util. Comm. (1975), 42
Ohio St.2d. 431, 330 N.E.2d 1. See also State, ex rel. Auto Machine Co. v. Brown (1929),
121 Ohio St. 73, 166 N.E. 903. See also Atchison v. Witchita Bd. of Trade, 412 U.S. 800,
806, 93 S.Ct. 2367 (In 1973 the U.S. Supreme Court set a limit on the power of federal
agencies to change prior established policies stating that, while an agency may flatly
repudiate its norms, “whatever the ground for the departure [whether it is completely
disregarding a policy or simply narrowing its applicability] * * * it must be clearly set
forth so that the reviewing court may understand the basis of the agency’s action and so
may judge the consistency of that action with the agency’s mandate.™); Williams Gas
Processing v. FERC (C.A.D.C. 2006), 475 F.3d 319, 326 (The Court further added that,
although not bound by precedent, a demonstration of “reasoned decision-making
necessarily requires consideration of relevant precedent.”).



that this appeal will be resolved before the next and final stage of the SFV is
implemented in February 2010, OCC requests a Stay of Execution to prevent additional
irreparable harm to VEDO’s residential customers in the meantime.

The Stage 2 rate design change is not a revenue increase for Vectren. It will not
change the overall revenues that Vectren is authorized to collect. Therefore, a stay of the
February 2010 (Stage 2) rate design will not impede Vectren’s opportunity to implement
and collect its approved revenues, because these revenues are already reflected in the
Stage 1 rates and are currently being collected pursuant to those rates.

As will be explained fully in the OCC’s Merit Brief, the PUCO approved a two-
stage approach to Vectren’s rate design, abandoning thirty years of precedent. Under the
SFV approach ordered by the PUCO, customer charges increase dramatically, while
volumetric rates cease to exist. The two stages of SFV for Vectren’s residential

customers are as follows:'!

Customer Charge Volumetric Charge
Rates Prior to Increase: $7.00 $0.11986 first 50 Cef
$0.10442 above 50 Ccf
Stage 1: (2/22/09) $13.37 $0.07451 per all Ccf
Stage 2: (2/22/10) $18.37 $0.000000

As illustrated, the fixed monthly customer charge rapidly increases, and there is
no volumetric charge at the second stage. Under this approach, in 2010 VEDO has the

opportunity to collect ¢/l of its distribution service revenues from the fixed customer

in the Matter of the Application of Vectren Energy Delivery of Ohio, Inc. for an
Increase in Its Natural Gas Rates, PUCO Case No. 07-1080-GA-AIR, et al., Rate 310,
Residential Sales Service, Sheet No. 10 (Stage *1 & 2) (February 17, 2009). (R. 121).



charge that customers cannot avoid, and no revenues from the volumetric charges that
customers historically could control by reducing their usage. Both stages of the rate
design were proposed by Vectren and modified and approved by the PUCO, to provide
Vectren with the opportunity to collect the revenues authorized by the PUCO in its Order.
Thus, the Court can grant the stay to prevent Stage 2 rates from being charged to
customers and Vectren will continue to have the opportunity to collect Stage 1 rates. As

a result, no substantial harm will flow to the Company if this stay is granted.

IL. STANDARD OF REVIEW

There is no controlling precedent in Ohio setting forth the conditions under which
an order of the Commission shall be stayed.'? However, the Commission has urged
adoption of the four-part analysis suggested by Justice Douglas in his dissent in MC7
Telecommunications Corp. v. Pub. Util. Com.” There Justice Douglas presented four
factors to consider when examining a request for a stay of a Commission order: (a}
Whether there has been a strong showing that movant is likely to prevail on the merits;
(b) Whether the party seeking the stay has shown that it would suffer irreparable harm
absent the stay; (¢) Whether the stay would cause substantial harm to other parties; and
(d) Where lies the public interest."* As illustrated below, this Court should stay the

Commission’s order because OCC can show a strong public interest in favor of the stay, a

12 1n the Matter of the Commission’s Investigation Into the Modification of Intrastate
Access Charges (Feb. 20, 2003), PUCO Case No. 00-127-TP-COI, unreported (citing
MCI Telecommunications Corp. v. Pub. Util. Com. (1987), 31 Ohio St.3d 604, 606
(Douglas, J., dissenting}). (Appx. 000062-000072).

¥ MCI Telecommunications Corp. v. Pub. Util. Com. (1987), 31 Ohio St.3d 604, 606
(Douglas, J., dissenting))

¥ 1d.



strong likelihood of prevailing on the merits, irreparable harm to consumers if the stay is

not issued, and no substantial harm to Vectren if the stay is granted.

HE. LAW AND ARGUMENT

A, A Stay Of The Stage 2 SFV Rate Design Will Serve The Public
Interest Because The Stay Will Ensure Compliance With The Public
Policy Of R.C. 4929.02(A)(4) And With The Conservation
Encouraged By R.C. 4905.70.

Justice Douglas, in articulating a standard for stays, emphasized that the most
important consideration is “above all * * *, where lies the interest of the public” and that
“the public interest [] is the ultimate important consideration for this court in these types
of cases.”" Justice Douglas® dissent in MCJ emphasizes that Commission Orders “have
effect on everyone in this state -- individuals, business and industry.”'® In these difficult
economic times, that effect is most sharply felt by individual residential consumers who
can ill afford increases in essential services, such as utilities in general, and the supply of
natural gas fuel, in particular.

The public interest in this case is intertwined with the state policy of encouraging
conservation and energy efficiency efforts in Ohio. R.C. 4929.02(A)(4) encourages
“innovation and market access for cost-effective supply- and demand-side natural gas
services and goods.”!” Moreover, R.C. 4905.70 requires the Commission to initiate

programs that promote and encourage conservation and reduced consumption.

15 14.
161d.
T R.C. 4929.02(A)(4).



Yet, the SFV rate design contradicts and undermines this policy. Instead the price
signal received by customers is that no matter how much they reduce consumption, their
distribution bill will not be reduced. In other words, for distribution service rates,
customers can use as much gas as they want, without having to pay any more than the flat
unavoidable customer charge (in 2010). This rate design discourages customers from
pursuing consetvation efforts such as purchasing insulation and other conservation
retrofits.

Recent developments in high-efficiency furnaces and set-back thermostats, which
promote conservation and energy efficiency, gained “market access”™ becaunse individual
consumers were motivated to lower their utility bills by conserving fuel and using it more
efficiently. The SFV rate design, on the other hand, fails to reward consumers’
conservation efforts because the fixed monthly customer charge must be paid regardless
of whether the consumer reduces usage. This rate design vitiates the impact and benefit

of reduced consumption.

Further, the SFV rate design prolongs the time (the payback period) it takes for
investments in conservation and efficiency retrofits to pay for themselves in savings.
R.C. 4905.70 charges the Commission with encouraging these kinds of retrofits and
imovation.'® Thus, by discouraging consumers from investing in energy efficiency and
conservation efforts, the Commission fails to adhere to state energy policy and ignores

the duty that the General Assembly placed upon it through R.C. 4905.70.

R.C. 4911.15 allows the Consumers’ Counsel to represent consumers “whenever

in [her] opinion the public interest is served.” The Consumers® Counsel first intervened

B R.C. 4905.70.



in this case to serve the public intergst and moves to stay the Commission’s order now for
the same reason. The SFV rate design approved by the Commission below discourages
conservation, rewards high consumption, and diminishes the value of energy efficiency
investments to residential consumers, Moreover, it raises issues of fairness, as noted by
Justice Pfeifer in the DEO and Duke appeals oral argument, by shifting costs between
low-use and high-use customers within a customer class. A stay of that Order would thus

serve the public interest by impeding the drastic move in 2010 to a total SFV rate design.

B. The OCC Has Provided A Strong Showing That It Is Likely To
Prevail On The Merits.

The OCC provided substantial and appropriate evidentiary support for its
positions while the case was pending at the PUCO, and will explain why it should prevail
on the merits, in the merit brief it will file with this Court. The gravity of the errors
presented, when fully weighed and addressed, make it likely that the OCC will prevail on

the merits.

The errors complained of with respect to the SFV rate design are virtually
identical to the errors described in the DEO and Duke appeals now pending before the
Court. The errors pertain to questions of law and fact requiring a bifurcated standard of
review. The question of law presented in the underlying appeal on SFV is as follows:
Did the PUCO violate the state policy to promote and encourage conservation as required
by R.C. 4929.02(A)(4) and state law under R.C. 4905.70 by imposing a rate design that
encourages more gas usage instead of conservation? The question of fact presented
pertaining to SFV is: When the PUCO implemented its fundamental change to how rates
are collected from customers, departing from over thirty years of precedent and forsaking

gradualism, did it show that the need for a drastic change was clear and that its prior

10



decisions on rate design were in error? These are the very same errors complained of in

the pending appeals related to DEO and Duke,

There are also questions of law associated with the sufficiency of notice, similar
to the issues presented in the DEO and Duke appeal. ' The issue presented by the instant
appeal on notice are questions of law: Did Vectren provide adequate legal notice of the
new rate design, as required under R.C. 4909.18 and 4909.19, and was the notice
sufficient to ensure that the due process rights of customers, under the U.S. Constitution,

were met?

Accordingly, for these issues of law, this Court has complete, independent power
of review, while the issue of fact is held to a standard requiring reversal if the finding of
the PUCO is manifestly against the weight of evidence.™ Specifically, R.C. 4903.13
(Appx. 000002) provides this Court with authority to reverse, vacate, or modify a
Commission order where the Court finds that order unlawful or unreasonable. Here OCC
can show that the order is unlawful because it violates provisions of the Revised Code

and the U.S. Constitution. On the singular factual issue related to SFV, OCC can show

'* Whether the notice is sufficient under R.C. 4909.18 and 4909.19 will turn upon the
Court examining Vectren’s actual notice to customers, The notice issues presented in the
Duke and DEO appeal, though also pertaining to sufficiency of notice, are factually
different. In the Duke and EDO appeals, neither Duke nor DEO provided any notice of
SFV to customers, as the SFV proposal was not part of their original rate case filing.
Here, the SEV was part of Vectren’s original rate case filing, but Vectren failed to
explain the substance and prayer of the SFV, including Stage 2 rates, to customers.
Hence, the issues are similar, although not identical, due to the underlying factual
differences.

2Consumers’ Counsel v. Pub. Util. Comm. (1983), 4 Ohio St.3d 111,112, 447 N.E.2d
749,
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the PUCO failed to justify its radical change to rate design, amounting to a finding that
was against the weight of evidence. When these errors are fully weighed and addressed,

it is likely that OCC will prevail on the merits.

Specifically, R.C. 4903.13 provides this Court with the authority to reverse,
vacate, or modify a Commission order where the Court finds that order unlawful or
unreasonable. Without repeating arguments to be made in their entirety in OCC’s Merit
Brief, OCC will show that the order is unreasonable and unlawful on four independent
bases.

1. The Commission's Order Is Unlawful Anﬂ Unreasonable
Because [t Approves A Rate Design That Fails To Promote

Energy Efficiency And Discourages Conservation, Thus
Violating R.C. 4929.02 And 4905.70.

R.C. 4929.02(A)(4) and 4905.70 require the Commission to approve rates that
promote energy efficiency and encourage conservation in accordance with Ohio law and
policy. The rate design ordered by the PUCO works against both energy efficiency and
conservation. The SFV rate design penalizes energy-efficient consumers in two ways.
First, the payback periods for any energy efficiency investments under the SEV rate
design are extended. Second, the cost per unit of consumption increases for low-use
customers and decreases as consumption rises, resulting in the low-use customers
subsidizing the high-use (and potentially less efficient) customers. Therefore, the SFV

rate design does not encourage conservation and violates R.C, 4905.70.
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This Court has found that violations of statutes containing state policy warrant a
reversal of the Commission’s Order and remand to remedy the statutory violation.”' R.C.
4929.02(A)(4) declares the policy of the State of Ohio is to “[e]ncourage innovation and
market access for cost-effective supply-and demand-side natural gas services and goods.”
The SFV rate design sends consumers the wrong price signal, directly violating that
policy. SFV rate design harms those who have invested in energy efficiency by
extending the payback period, and takes away control that consumers have over their
utility bills, Thus, the SFV rate design fails to promote energy efficiency and encourage
conservation, which is contrary to state policy and violates R.C. 4929.02(A)(4). OCC
can, therefore, show that the Order to implement the SFV rate design violates statute and
policy and is therefore unlawful and unreasonable.

2. The Commission’s Order Is Unlawful And Unreasonable
Because It Deviates From Precedent And The Commission

Demonstrated Neither A Clear Need To Change Its Position
Nor Error In Prior Decisions.

Decisions of this Court prevent the Commission from changing its position
without appropriate considerations. In Office of Consumers’ Counsel v. Public Utilities
Commission, this Court stated “* * * Although the Commission should be willing to
change its position when the need therefore is clear and it is shown that prior decisions

are in error, it should also respect its own precedents in its decisions to assure

2 Elyria Foundry Company v. Pub. Util. Comm. (2007), 114 Ohio St.3d 305, 317, 871
N.E.2d 1176. (In the Elyria Foundry Case, a violation of R.C. 4928.02 ((), a statute
mandating state policy against anticompetitive subsidy relative to competitive retail
electric service, was found.)
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predictability which is essential in all areas of the law, including administrative law.”
(Emphasis added.)*

The Commission’s Order here fails to show either a need for a change from its
previous ratemaking policy or that the policy was in error. By imposing the SFV rate
design on Vectren’s residential customers, the Commission ignored thirty years of cases
supporting a rate design comprised of a low customer charge with a volumetric charge for
usage. Also strewn aside by the Commission was its historic philosophy which embraced
the regulatory principle of gradualism. This flagrant disregard for prior i)recedents has
permitted the PUCO to institute a rate design that dramatically changes rates paid by
customers, with customers now being forced to pay huge increases in the monthly fixed
unavoidable customer charge. This shift in the design of rates is monumental — it is
significantly greater than ever contemplated by the PUCO.

The Commission’s Order neither explains its rationale for ignoring principleg of
gradualism nor justifies disregarding thirty years of Commission rate design precedent.
Thus OCC can demonstrate that the Commission’s Order abandons precedent pertaining

to the design of rates and the policy of gradualism without showing that there is a clear

2 Office of Consumers’ Counsel v. Pub. Util. Comm. (1984), 10 Ohio St.3d 49, 50, 461
N.E.2d 303, quoting Cleveland Electric Hluminating Co. v. Pub. Util. Comm. (1975), 42
Ohio St.2d. 431, 330 N.E.2d 1. See also State, ex rel. Auto Machine Co. v. Brown (1929),
121 Ohio St. 73, 166 N.E. 903;Afchison v. Witchita Bd. of Trade (1973), 412 U.S. 800,
806, 93 S.Ct. 2367 (In 1973 the U.S, Supreme Court set a limit on the power of federal
agencies to change prior established policies stating that, while an agency may flatly
repudiate its norms, “whatever the ground for the departure [whether it is completely
disregarding a policy or simply narrowing its applicability] * * * it must be clearly set
forth so that the reviewing court may understand the basis of the agency’s action and so
may judge the consistency of that action with the agency’s mandate.”); Williams Gas
Processing v. FERC (C.A.D.C. 2006), 475 F.3d 319, 326 (The Court further added that,
although not bound by precedent, a demonstration of “reasoned decision-making
necessarily requires consideration of relevant precedent.”).
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need for such change or that previous decisions were in error. The Commission’s Order,
therefore, is unlawful and unreasonable under this Court’s precedent.
3. The Commission’s Order Is Unlawful And Unreasonable

Because It Violates The Notice Requirements Imposed By R.C.
4909.18 And 4909.19.

The General Assembly enacted R.C. 4909.18 and 4909.19 in order to provide
customers with an opportunity to protect their interests in state regulation of the rates of
public utilities. The legal requirements imposed by these statutes can be neither waived
nor ignored by the PUCO. Because the PUCO failed to enforce these provisions,
Vectren’s customers had no adequate notice of the Stage 2 rates proposed by Vectren.
Thus, OCC can demonstrate that the Commission’s failure to adhere to the law results in
an unreasonable and unlawtul Order.

4. The Commission’s Order Is Unlawful And Unrcasonable
Because Vectren Failed To Provide Adequate Legal Notice Of
The Stage 2 Rates, Violating Customers’ Due Process Rights
Under The 14™ Amendment To The U.S. Constitution,

“The fundamental requisite of due process of law is the opportunity to be
heard.”* Due process for individuals is a constitutional right protected by the Fourteenth
Amendment. (Appx. 000027). The opportunity to be heard can have no meaning

however, if one is not informed of the issues in contention and consequently can not

make a decision as to whether to challenge or object to a matter.**

BGrannis v. Ordean (1914), 234 U.S. 385, 394, 43 $.Ct. 779, 58 L.Ed.1363, citing
Louisville & N.R. Co. v. Schmidt (1990), 177 U.S. 230, 236, 20 8.Ct. 620; 44 L.Ed.747;
Simon v. Craft (1901), 182 U.S. 427, 436, 20 S.Ct. 620; 44 L.Ed. 747.

# See for example Mullane v. Central Hanover Band & Trust Co. (1950), 339 U.S. 306,
313, 70 S.Ct. 652, 94 L. Ed. 865, where the Court noted that “{t]he right to be heard has
little reality or worth unless one is informed that the matter is pending and can choose for
himself whether to appear or default, acquiesce or contest.”
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Since Vectren’s notice did not sufficiently inform its customers of the issues in
contention, including the Stage 2 rates, VEDO’s customers were unable to make a
decision as to whether to challenge or object to the matter. Customers” opportunity to be
heard could not be assured under such circumstances. Consequently, customers’ rights to

due process, in the form of an opportunity to be heard, were violated.

C. Irreparable Harm Will Be Suffered By Residential Customers In The
Absence Of Action By This Court.

Harm is irreparable “when there could be no plain, adequate and complete remedy
at law for its occurrence and when any attempt at monetary restitution would be
‘impossible, difficult, or incc:mplf:te:.”25 In the context of judicial orders, this Court
traditionally looks to the lack of an effective legal remedy to determine whether to allow
an interlocutory appeal to stay the proceedings.® The SFV rate design irreparably harms
Vectren’s low-use and low-income residential customers and warrants this Court granting
the requested stay.

1. Ohio Law Provides No Plain, Adequate, And Complete
Remedy For The Harm To Vectren’s Customers If A Stay Is

Not Granted.

a. There Is No Plain, Adequate, And Complete Remedy
For The Lost Opportunities To Conserve.

Under Stage 2, the fixed monthly customer charge will increase to almost three

times greater than what consumers were paying only a year ago. This drastic increase

2 FOP v. City of Cleveland (2001), 141 Ohio App.3d 63, 81, 749 N.E2d. 840 (citing
Cleveland v. Cleveland Elec. Illuminating Co. (1996}, 115 Ohio App.3d 1, 12, 684
N.E.2d 343, appeal dismissed (1977), 78 Ohio St.3d 1419).

% See, e.g., Tilberry v. Body (1986), 24 Ohio St.3d 117, 24 Ohio B. Rep. 308, 493 N.E2d
954 and Sinnott v. Aqua-Chem, Inc. (2007), 116 Ohio St.3d 158, 2007-Ohio-5584, 876
N.E.2d 1217.
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will discourage energy conservation and may, in fact, prompt customers to use more gas.
Under this rate design, the cost per unit of gas consumed decreases as consumption
increases. Such a rate design encourages consumption which negatively influences
conservation decisions and energy efficiency efforts that can benefit consumers, reducing
their utility bills and is so important to state and national energy concerns.

The SFV rate design may discourage residential customers from investing in
energy efficient home improvements or from implementing conservation measures,
because the new rate structure will not reward their investment. Certainly, conservation
becomes less attractive to consumers if conserving does not reduce thetr gas bills or if the
payback period for their investments in higher-priced insulation or energy efficient
equipment is extended over a longer time period. These opportunities for conservation
and the ensuing savings on customers’ bills will be lost if a stay is not granted. There is
no way to reach back and recover the energy that customers would have conserved under
a different rate structure. That energy and the opportunity for savings will be lost
forever, and no legal remedy will restore it.

b. The SFV Stage 2 Tariffs May Force Low-Use
Customers To Migrate Off The System And Cause

Irreparable Harm To Remaining Customers Who Will
Be Responsible For The System Costs.

Other customers, primarily low-usage customers, may opt to discontinue service
altogether if a stay is not granted maintaining the current rate structure. Indeed Vectren
Witness Ulrey testified that he expects a number of customers to leave the system when
the SFV rates are implemented.”” That was the reason Vectren proposed seasonal rates,

with lower customer charges during the summer and higher customer charges during the

7 See Ulrey testimony, Tr. I1I at 93-94 (Appx. 000058).
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winter. Vectren also proposed a pro forma adjustment to revenues to recoup
approximately $300,000 in revenues projected to be lost as low-usage customers leave
the system.”® Had Vectren been successful in its proposal, the “lost” revenue would have

been recovered from Vectren’s remaining customers.

With a fixed customer charge of $18.37 per month, a customer would have the
incentive to discontinue service from April 1 to October 1 of the year, thereby saving
almost $110.23. When this is compared to the reconnect charges of $60, there is a clear
incentive for a customer to leave the system during the summer months, and come back

in the winter.

Having created this potential problem, VEDO proposed a solution that included a
non-cost based “avoided customer charge” for each month a customer was disconnected
from the system. Although VEDOs proposal was rejected, it illustrates the problems
that)are likely to ensue with the implementation of SFV. Vectrens’s avoided customer
charge was proposed to apply to customers who disconnect during the months where they
were using little or no gas (summer months), and reconnect in winter, when their gas
usage is substantial. This charge would have the effect of punishing customers --
including low-use and low-income customers -- who react to an almost tripling of their
fixed customer charge by dropping off the system during the summer months when they

use no gas.

Under VEDO?’s proposed avoided customer charge, customers would have been

charged a monthly customer charge even though they were disconnected and receiving no

%8 Neither of these proposals was adopted by the PUCO, nor were they incorporated into
the overall revenue requirement agreed to in the filed Stipulation,
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gas service. VEDO proposed that the disconnected customers pay a monthly customer
charge of $10.00 per month for May through October and $16.75 per month, for up to

three additional “winter” months (November through April).

Thus, VEDO's own proposal recognizes the reality of the scenario raised by
Justice Pfeifer in the oral arguments of the Duke and DEO appeal -- customers
disconnecting from the system, and reconnecting months later, all in an attempt to avoid
the consequences of SFV. This could lead to customers being forced to pay even higher
rates in the future to make up for the lost contributions from customers who elected to
leave the system, either temporarily or permanently -- all in the name of achieving an

unlawful and unreasonable rate design.

Low-use, low-income customers may determine that the significantly higher fixed
customer charge is too great a price to pay to have gas service. Even low-use higher
income custormers may reach the same conclusion. Vectren witness Ulrey estimates that
there are potentially 3,000 customers who fall in the category of low-use customers that
may leave VEDO’s system.29 This could create almost $661,320 in lost revenues,
associated with Stage 2 customer chau'gtes.3'0 The potential loss of customers would place
an even greater burden on remaining customers who might then become responsible for

the recovery of the costs associated with the facilities used to serve those customers no

Y14,

3% $18.37 per customer per month x 12 months = $219.44 per customer per year x 3,000
customers = $661,320.
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longer taking gas service.”! Once these low-use customers leave the system, there is very
little likelihood that they would ever return. It would be impossible to undo the harm
from such losses.
<. There Is No Plain, Adequate, And Complete Remedy To
Address The Violations Of The Notice Requirements
Imposed By R.C. 4909.18, 4909.19, And Due Process
Rights.
Ohio law requires that customers be provided actual notice of the utility’s filing of
a distribution rate increase. R.C. 4909.18 and 4909.19 are two provisions of the Revised
Code that address the process a utility must follow when applying for an increase in rates.
These provisions require that, among other things, a utility applying for a rate increase
publish “the substance and prayer of its application” once a week, for three consecutive
weeks, in generally circulated newspapers throughout the utility’s service area. Vectren,
however, did not provide customers with notice that conveyed the substance and prayer
of its SFV rate design and the PUCO failed to enforce the notice requirements.
Specifically, Vectren’s newspaper notice, advised that “VEDO proposes changes
to the rate design for Rate 310 (Residential Sales Service) and Rate 315 (Residential
Transportation Service) that initiate a gradual transition to a straight fixed variable rate

132

for distribution service.”* Then VEDO provided the proposed rates and the average

3! See Tr. I1I at 93-96, where Vectren Witness Ulrey testified that the costs of
approximately 3,000 customers leaving the system would be $300,000. This estimate
was based on Vectren’s proposed seasonal customer charge, and not the $18.37 per
month, Stage 2 customer charge approved by the PUCO.

32 See VEDO Legal Notice of Publication, schedule S-3. (Emphasis added.) (Appx.
000029).
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percentage increase in operating revenue requested on a rate schedule basis but only for
the proposed charges for Stage I rates. The notice did not include any explanation of
what “straight fixed variable rate for distribution service” means. Nor did the Company
explain what changes to customer charge and volumetric rates would be made to “initiate
a gradual transition” to the SFV rate for distribution service.

Moreover, nowhere in the notice is a “gradual transition” defined. Missing from
the notice as well are the actual Stage 2 rates, the average proposed increase to customers
under the Stage 2 rates, and the date at which the Stage 2 rates are to go into effect.
Finally, the notice failed to advise customers of the Company’s end plan to move to a
total SFV - with no volumetric rates and a high unavoidable fixed customer charge -- the
rate design the Commission ultimately approved much earlier than VEDO had proposed
in filed testimony -- beginning in February 2010. Had Vectren’s notice provided its
customers with accurate information and sufficient detail regarding the impact of the rate
design that was sought, these customers would have had the opportunity to determine
whether to speak out and to provide input to the PUCO -- input that the PUCO is legally
obligated to consider as part of its review process. Customers however, were deprived of
this opportunity due to the legally insufficient notice.

The General Assembly enacted R.C. 4909.18 and 4909.19 in order to provide
customers with an opportunity to protect their interests. The legal requirements imposed
by these statutes can be neither waived nor ignored by the Commission. Because the
inadequate notice failed to give Vectren customers notice of the substance and prayer of
the SFV rates, customers were denied their fundamental opportunity to be heard -- they

were not made aware of how the proposed SFV rate design would impact their rates and
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thus were unable to determine whether to participate in the case. This is a denial of their
basic due process rights, guaranteed by the 14th amendment to the U.S. Constitution, and
reinforced under R.C, 4909.18 and 4909.19. Since Vectren’s notice did not sufficiently
inform its customers of the issues in contention, in particular the proposed radical change
in rate design, Vectren’s customers were unable to make an informed decision to
participate in the rate case. Customers’ opportunity to be heard could not be assured
under such circumstances. Consequently, customers’ due process rights were violated.

Some courts have ruled that when the process is tlawed or biased, this may be
sufficient to warrant injunctive relief, if events subsequent to the process produce
irreparable harm.** Such circumstances exist in this case. The lack of adequate notice
under R.C. 4909.18, and 4909.19 caused the hearing process undertaken to be flawed.
Vectren’s customers were not given sutficient information to determine the impact of the
proposed rate design on their individual bills, Therefore, the implementation of the SFV
Stage 2 residential rates, which resulted from a proceeding in which the due process
rights of consumers were violated, will result in harm to Vectren's residential customers
for which there is no adequate remedy.

2. Any Attempt At Monetary Restitution For The Payment Of

Unlawful And Unreasonable Rates Would Be Impossible,
Difficult, Or Incomplete.

Economic loss is irreparable harm where that loss cannot be recovered. In
Tilberry v. Body, this Court found that the effect of a court order calling for the
dissolution of a business partnership would cause “irreparable harm” to the partners

because “a reversal * * * on appeal would require the trial court to undo the entire

3 United Church of the Medical Center v. Medical Center Commission (C.A.7, 1982),
689 F.2d 693, 701.
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accounting and to return all of the asset distributions” - a set of circumstances that would
be “virtually impossible to accomplish,™* In Sinnott v. Agua-Chem, Inc. this Court
found that a lower court’s pre-trial findings could be appealed at the point they were
issued because the findings allowed the case to proceed to trial.** The majority reasoned
that “the incurrence of unnecessary trial expenses is an injury that cannot be remedied by

2336

an appeal from a final judgment,”™” and so concluded that “[i]n some instances, ‘[t]he

proverbial bell cannot be unrung and an appeal after final * * * judgment on the merits
will not rectify the damage’ suffered by the appealing party.”’

Tilberry and Sinnott illustrate that economic harm does become irreparable where
the loss cannot be recovered. No post-judgment remedy could have restored the
unnecessary trial expenses to the corporation in Sinnott. And recovery of partnership
distributions after dissolution in 7Tilberry would have been “virtually impossible.” For
Vectren’s low-use residential consumers affected by the Commission’s Order here, any
recovery subsequent to a successful appeal is highly unlikely. This is because the

Company can be expected to argue (and the Court can be expected to rule) that

recompensing consumers is barred by Ohio law. Thus, it will be argued that any

 Tilberry, 24 Ohio St.3d at 121.
33 Sinnott, 116 Ohio St.3d at 164.
3 1d. at 163.

7 1d. at 162 (quoting Gibson-Myers & Assocs. v. Pearce (Oct. 27, 1999), Summit App.
No. 19358, unreported (compelled disclosure of a trade secret would “surely cause
irreparable harm™)). (Appx. 000097).
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compensation to Vectren customers amounts to retroactive refunding of overpayments by
customers where such payments are not made subject to refund.*®

This Court expressed this principle in its landmark holding in Keco Industries,
Inc. v. Cincinnati and Suburban Bell Tel. Co., where it limited retroactive ratemaking,
according to its interpretation of R.C. 4905.32: “Under this section a utility has no option
but to collect the rates set by the Commission and is clearly forbidden to refund any part
of the rate collected.™”

Pursuant to the Commission’s order and the schedule imposed therein,*® Vectren
raised its fixed monthly customer charge from $7.00 to $13.37 on February 22, 2009,
Vectren will raise its customer charge to $18.37 on February 22, 2010 and there will be
no charges for gas used. Tt is this Stage 2 increase that OCC asks the Court to stay.

The incremental increases in the customer charge that will be imposed in
February cannot be recovered once they are paid. Without a stay, the next stage of the
fixed monthly customer charge will cause Vectren’s low-use residential customers to
suffer more irreparable harm in the event that OCC prevails on appeal to this Court. The
subsidy or shift of revenue responsibility between low-use residential customers and
high-use residential customers will not be able to be recouped absent a finding of some

exception to Keco.

*¥ See, e.g., Lucas County Commissioners v. Pub. Util. Comm. (1997), 80 Ohio St.3d 344,
1997 Ohio 112, 686 N.E.2d 501; Keco Indus. v. Cincinnati & Suburban Bell Tel. Co.
(1957), 166 Ohio St. 254, 2 of the syllabus, 2 0.0.2d 85,141 N.E.2d 465,

¥ Keco, supra note 41, at 257. If the Court denies a stay, then Movants reserve their
rights to later argue for a refund, such as in the event the Court overturns the PUCO’s
decision.

Y In the Matter of the Application of Vectren Energy Delivery of Ohio Inc. to Increase
its Natural Gas Rates, Case No. 07-1080-GA-AIR et al., Opinion and Order at 15
(January 7, 2009).(R. 114).
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D.

Vectren Will Suffer No Substantial Harm As A Result Of This
Court’s Stay Of The Order.

In this case OCC is only objecting to the rate design and deficient notice -- not to

the total revenues that Vectren is authorized to collect from residential customers.

Vectren’s rates are designed to provide Vectren with the opportunity to collect its

authorized revenue requirements whether under Stage 1 or Stage 2 of its approved

Residential Tariffs. However, as Vectren transitions from Stage 1 to Stage 2 of its SFV

rate design, it collects more of the revenue requirement through the fixed monthly

customer charge than through the volumetric charge. The following chart demonstrates

the shift from volumetric rate collection to fixed rate collection that has occurred since

the tariffs were approved, with the “Prior Tariff” referring to existing rates prior to the

PUCO Order under appeal.
Monthly Annual Number Residential Revenue Shift
Residential of Residential Revenues - from Volumetric
Customer Bills*! Collected through | to Fixed Customer
Charge Customer Charge Charge
Prior Tariff $7.00 3,470,666 $24,294,662 N/A
Stage 1 $13.87 3,470,666 $48.138,137 $23,843,475%
Stage 2 $18.37 3,470,666 $63,756,134 $39,461,472%

Y In the Matter of the Application of Vectren Energy Delivery Inc. for an Increase In its
Natural Gas Rates , PUCO Case No. 07-1080-GA-AIR, et al., Application at E-4.1 page
1 of 32 (annual number of RS bills, 2,674,136), and E-4.1 at page3 of 32 (annual number
of RT bills, 796,530) (November 20, 2007). (R. 15).

2 $48 138,137 — 24,294,662 = $23,843 475.
3 $63,756,134 — 24,294,662 = $39.461,472.
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As described above, granting the stay of execution would freeze the rate design at
Stage 1, while still allowing Vectren the opportunity to continue to collect its approved
revenue requirements. This ensures the Company will not suffer any substantial harm
due to the stay of execution. The Company would merely miss the opportunity to collect
approximately $16 million more of its authorized revenues through a fixed monthly
customer charge. The Company will nevertheless have the opportunity to recover that
$16 million in authorized revenues but through volumetric charges in lieu a solitary,
higher fixed charge. Thus, the staying of Stage 2 rates, allowing for Stage 1 rates to
continue, ensures the Company will not suffer substantial harm due to the stay. The
irreparable harm to Vectren’s residential customers, however, as described below, is
exacerbated as the fixed monthly customer charge increases and the volumetric rate

disappears. And it is that harm that is substantial and irreparable.

IV.  NO BOND IS NECESSARY IN ORDER TO EFFECT THE STAY

A, Ne Bond Should Be Required To Be Posted By OCC, As The Court
And The Commission Have Both Permitted Stays To Be Granted
Without The Posting Of A Bond.

Both the Commission and this Court have granted a stay without requiring that a
bond be posted in order to effect the stay. As recently as 2007, a Commission Examiner
granted a motion to stay a PUCO Order sought by Verizon when no undertaking was

filed, despite arguments that posting of bond was necessary under R.C. 4903.16.** There

“ In the Matter of the Petition of MClmetro Access Transmission Services LLC dba
Verizon Access Transmission Services, Inc. for Arbitration of Interconnection Rates,
Terms, and Conditions and Related Arrangements with United Telephone company of
Ohio dba Embarg (Aug. 24, 2007), PUCO Case No. 06-1485-TP-ARB, unreported.
(App. 000073).
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the Examiner ruled that the stay would be issued with no undertaking despite claims that
“substantial dollars” were at risk if the stay was granted. Likewise, this Court, in MC/
Telecommunications Corp. v. Pub. Util. Comm.® approved a stay of a PUCO order
without the posting of a bond. In that case the movant was not a public entity, nor did it
claim circumstances not requiring a bond. Under these precedents, this Court should

grant OCC the stay without a bond.

B. Under R.C. 2505.12 The OCC Is A Public Officer Of The State And
Need Not Give A Supersedeas Bond.

Ohio law provides for an exemption that should relieve OCC trom having to post
a bond or “execute an undertaking” as bonding is referred to in R.C. 4903.16 (Appx.
000003). This exemption is found under R.C. 2505.12 (Appx. 000001), which provides
that a public officer is not required to post a supersedeas bond when acting in a
representative capacity for the state. Specifically, R.C. 2505.12 (Appx. 000001} provides
“An appellant is not required to give a supersedeas bond in connection with any of the
following: (A) An appeal by any of the following:* * * (3) Any public officer of the state
or of any of its political subdivisions who is suing or is sued solely in the public officer's
representative capacity as that officer.”*®

According to R.C. 4911.06 (Appx. 000013), the Consumers’ Counsel “shall be

considered a state officer * * ***" Furthermore, according to R.C. 4911.02 (Appx.

* In MCI Telecommunications Corp. v. Pub. Util. Comm. (1987), a stay was granted in a
utility case by the Ohio Supreme Court without the posting of a bond despite the fact that
the appellant was not a public entity.

6 R.C. 2505.12. (Appx. 000001) (Emphasis added).
Y R.C. 4911.06. (Appx. 000013).
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000012), the Consumers’ Counsel may “institute, intervene in, or otherwise pa,fticipate in
proceedings in both state and federal courts * * * on behalf of the residential
consumers.”*® Thus, in filing a request for a stay of execution, the Consumers’ Counsel
acts in a representative capacity and, as a public officer, is not required to post a
supersedeas bond.

R.C. 4903.16 (Appx. 000003) was originally formulated to address stays applied
for by utilities, not customers. It was intended to protect customers, not handicap the
representative of such customers, as astutely recognized by Justice Herbert.*®

The original version of R.C. 4903.16 (Appx. 000017), (passed in 1911), limited
the undertaking requirement to a “public utility or railroad.” Specifically, Section 73 of
H.325 (Appx. 000018), the predecessor to R.C. 4903.16 (Appx. 000003), contained the
following language “[t]he condition of the undertaking shall be that the public utility or
railroad shall refund to each of such users, public or private, the amount collected by it in
excess of the amount which shall finally be determined it was authorized to collect.”™
This Court has noted that *“[p]atently, Section 4903.16 Revised Code, was designed
primarily to apply to a public utility which is dissatisfied with the rates or charges as
ordered by the Public Utilities Commission.”' The focus in 1911 was on ensuring a
refund for customers who were found to have been overcharged in the event the utility

lost its appeal.

B R.C. 4911.02. (Appx. 000012).
“ City of Columbus v. Pub. Util. Comm. (1959), 170 Ohio St. 105, 112, 163 N.E.2d 167.

% G.C. 614-70 (H.B. 89, 79th General Assembly, 1911) (Appx. 000018-
000019} Emphasis added).

U City of Columbus v. Public Utilities Commission of Ohio (1959), 170 Ohio St. 105,
109, 163 N.E.2d 167.
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Although later versions of the legislation changed to require the “plaintiff in
error” to execute an undertaking,’? and later “the appellant” to execute the undertaking,’
these changes came with other provisions including those that eventually were codified as
R.C. 4903.17, 4903.18, and 4903.19. These provisions address how the stay is to be
implemented, and how refunds are to be accomplished. Again these provisions are
directed toward the situation where utilities, not customers, obtain a stay of the PUCO
orders, and have been collecting sums in excess of amounts that would have been
collected if the stay had not been granted. R.C. 4903.17 (Appx. 000004) addresses the
circumstance under which a stay of a Commission order has been received by the utility,
and the utility has collected in excess of the amount permitted by staying the order. R.C.
4903.18 (Appx. 000005) speaks to a utility obtaining a stay of an order that would have
lowered the rates paid by customers, and establishes standards for the overcharges. R.C.
4903.19 (Appx. 000006) addresses how moneys collected under 4903.18 are to be
distributed.

A review of the legislative history behind R.C. 4903.16 (Appx. 600003) thus
warrants a different approach, one which was thoroughly discussed by Justice Herbert in
his dissent in the City of Columbus case.”* R.C. 2505.12 (Appx. 000001) should be read

in pari materia with Section 4903.16, as Justice Herbert judiciously opined. Doing so

52 G.C. 614-550 (H.B. 582, (Ohio 1913). (Appx. 000020).
3 G.C. 614-548 (H.B. 42, (Ohio 1935). (Appx. 000024).
4 City of Columbus v. Pub. Util. Comm. (1959), 170 Ohio St. 105, 112, 163 N.E.2d 167,
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will permit the statute to be viewed in a manner to carry out the legislative intent of R.C.
4903.16.%.

The legislative intent of R.C. 4903.16 was that customers should be protected
from paying increased rates pending an appeal filed at the Ohio Supreme Court. Reading
R.C. 2505.12 in pari materia with R.C. 4903.16 fulfills this legislative intent. It also
allows OCC, a statutory representative of residential customers™® to obtain a stay to
protect its customers without posting a bond -- something it has no ability to do, beyond a
nominal bond.

By reading R.C. 2505.12 in pari materia with R.C. 4903.16, the statutory powers
and duties of the OCC may be fulfilled and not inhibited. The powers and duties of OCC
were specifically created by the Legislature when in 1976, OCC was appointed to
represent residential customers in utility proceedings and the Consumers’ Counsel was
designated as a state officer.”” Under R.C. 4911.02(B)(2)(¢c) (Appx. 000012), the
Consumers’ Counsel “may institute, intervene in, or otherwise participate in proceedings
in both state and federal courts and administrative agencies on behalf of residential
consumers concerning review of decisions rendered by, or failure to act by, the pubiic
utilities commission.” Here, the ability to participate in the review of the PUCO
decisions at the Ohio Supreme Court is hampered by strictly construing the earlier

enacted provisions of R.C. 4903.16 to require Consumers’ Counsel to post a bond.

% See Benjamin v. Columbus (1957), 104 Ohio App. 293, 4 0.0.2d 439, 148 N.E.2d 695,
affirmed (1957), 167 Ohio St. 103, 4 0.0.2d 113, 146 N.E.2d 854; In re Hesse (1915), 93
Ohio St. 230, 112 N.E. 511.

36 Notably, the Consumers Counsel was created in 1976, forty-one years after the
amendments to R.C. 4903.16 and seventeen years after the City of Columbus case.

57 See R.C. 4911,06 (Appx. 000013).
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Clearly, the Legislature could not have intended the provisions of R.C. 4903.16 to inhibit
the statutory power granted to the Consumers’ Counsel forty-one years later.

That R.C. 4903.16 would be construed strictly and used to preclude any
protections for customers by essentially denying them the opportunity to seek a stay, is
antithetical to the policy underlying the statute and R.C. 4903.17, 4903.18, and 4903.19.
And yet that is exactly what occurs. Consumers, unlike public utilities, do not have the
financial means to enable them to post anything but nominal bonds. OCC, asa
representative of residential consumers, does not have the means to post anything more
than a nominal bond. As aptly noted by Justice Herbert in his dissent in Cify of
Columbus v. Pub. Util. Comm.,”® the Legislature never intended to handicap in this
manner a municipality {or statutory representative of customers), seeking to protect its
citizens who are consumers of public utility products.

Accordingly, this Court should read R.C. 2505.12 in pari materia with R.C.
4903.16 and conclude that OCC is not required to post a bond because the OCC is acting
in a representative capacity as a public officer of the state and thus under R.C. 2505.12 is

exempt from posting bond.

C. No Bond Is Required Because R.C. 4903.16 Is Unconstitutional Under
The Separation Of Powers Doctrine,

Contrary to the separation of powers and if the statute is interpreted to require
customers to post a bond in order to obtain a stay, the legislature has encroached on the
Ohio Supreme Court’s ability to decide a Motion to Stay. This has occurred through the

bonding requirement of R.C. 4903.16 (App. 000003) -- associated with a Motion to Stay.

%8 City of Columbus v. Pub. Util, Comm., 170 Ohio St. 105, 112, 163 N.E.2d 167.
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R.C. 4903.16 provides that a proceeding to modify an order of the PUCO does not stay
execution of the order, unless the appellant applies for a stay.™

If the appellant does apply for a stay, the appellant, upon three days notice to the
commission, “shall execute an undertaking® * * in such a sum as the Supreme Court
prescribes* * * conditioned for the prompt payment by appellant of all damages caused
by the delay in the enforcement of the order.”® The PUCO and utilities have argued that
R.C. 4903.16 (Appx. 000003) is exclusively applicable to stays of PUCO orders and
requires a bond to be posted before a stay may be granted by this Court,

The requirement that opposing parties in the past have proposed for the posting of
a bond would adversely affect a non-utility party’s ability to obtain a stay. In fact, the
bond requirement, if applied as proposed by opposing parties, would essentially write the
stay provision out of the law as far as protecting consumers. But such a result is not an
appropriate limitation on the Court’s powers to act to protect appellants. As explained
below, R.C. 4903.16 (Appx. 000003) is unconstitutional because it violates the separation
of powers doctrine and, therefore, should not apply to the current Motion for a Stay of
Execution filed by the OCC in these proceedings.

The separation of powers doctrine prevents the distinct branches of government
from exercising the core functions of another. Although the Ohio Constitution does not
explicitly contain a separation of powers doctrine, Ohio courts have nevertheless held

that it is inherent in the constitutional framework of the government.él This Court has

P R.C. 4903.16. (Appx. 000003).
O R.C. 4903.16. (Appx. 000003).

8! State v. Sterling (2007), 113 Ohio St.3d 255, 2007-Ohio-1790, 864 N.E.2d 630, at |22
(citing the Ohio Constitution); State ex. rel. Bryant v. Akron Metro Park Dist. (1929), 120
Ohio St, 464, 473, 166 NLE. 407.
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previously explained the separation of powers doctrine. The doctrine establishes the
concept that powers properly belonging to one of the branches of government cught not
to be directly and completely administered by other branches of government. Further,
none of the branches of government ought to possess directly or indirectly an overruling
influence over the others.*

Because this Court has stated that the three divisions of the government must be
protected from encroachments by the others,®? any attempt by the one branch to exercise
or limit power or encroach upon another branch’s exercise of power is unconstitutional
because it violates the separation of powers doctrine.** The power to grant or deny stays
is inherent within a court's jurisdiction, and essential to the orderly and efficient
administration of justice, this Court has held.® Thus, the Court has emphasized that the
power to grant or deny stays is one exclusively belonging to the judiciary upon which the
legislature cannot encroach.

Furthermore, the legislature is not even entitled to impose limitations on the
inherent power of the judiciary to grant or deny stays. As this Court has recently stated “it

is not within the purview of the legislature to grant or deny the power nor is it within the

%2 State ex. rel Bryant v. Akron Metro Park Dist. (1929), 120 Ohio St. 464, 473, 864
N.E.2d 630.

% Sterling at 125 (quoting Fairview v. Giffee) (1905), 73 Ohio St. 183, 187, 166 N.E.
407).

' Hale v. The State (1896), 55 Ohio St. 210, 212-13, 45 N.E. 199; State v. Sanders (Sept.
29, 1995), Miami App. No. 95-CA 11, 95-CA 12, unreported. (App. 00076).

8% State v. Hoechhausler (1996), 76 Ohio St.3d 455, 464, 1996 Ohio 374, 668 N.E.2d
457; Landis v. N. American Co. (1936), 299 U.S. 248, 254, 57 S.Ct. 163, 81 L.Ed. 153;
State v. Smith (1989), 42 Ohio St.3d 60, 61, 537 N.E.2d 198; City of Norwood v. Horney
(2006), 110 Ohio 5t.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115.
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purview of the legislature to shape or fashion circumstances under which [a stay of
power] may be or may not be granted or denied.”®

If R.C. 4903.16 (Appx. 000003) is construed to require non-utilities fo post a
bond to obtain a stay from a PUCO order, then the judicial power of this Court is being
encroached upon. This occurs because the judicial power to grant a stay is being shaped
or fashioned to circumstances under which this Court can act. If the appellant, OCC,
cannot post the legislatively mandated bond, then opposing parties will argue that this
Court is without power to grant the Stay of Execution. Moreover, the OCC will be left
without a means to protect the customers it represents from irreparable harm during the
pendency of an appeal.

Thus, the legislative requirement found in R.C. 4903.16 et seq. is
unconstitutionally shaping the circumstances under which this Court can exercise its
power to grant stays. This violates the separation of powers doctrine as reflected in Ohio
law. For these reasons, R.C. 4903.16 (Appx. 000003) is unconstitutional under the
separation of powers doctrine and cannot be applied to require OCC to execute an

undertaking in order to receive a stay of PUCO Orders.

D. If OCC Is Required To Post A Bond, The Bond Should Be Set At A
Nominal Amount.

An examination of R.C. 4903.16 shows that the Court 1s not confined in its
discretion in prescribing the sum to be fixed in the bond undertaking of an appellant.
Indeed the statute describes conditioning the bond for repayment of monies in excess of

the charges fixed by the order appealed from. This statute clearly contemplates an appeal

% City of Norwood, at §120.
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by a utility from PUCO order reducing rates—not an appeal by a customer from an order
increasing rates. There is no comparable statute where a customer appeals from an order
of the PUCO fixing higher rates.

In order to fairly protect all parties affected by an order of the Commission, the
Court could establish a nominal bond, such as $25, that OCC could afford to meet. This
would enable the Court to comply with the statute, if the interpretation is that a bond is
required, without making a determination that OCC is exempt from posting a bond, or
that the statute is an unconstitutional violation of separation of powers.

As described above, Vectren’s rates are currently designed to collect its full
revenue requirement under the approved Residential Tariffs. The stay of execution
means that the current tariff for collecting that revenue requirement will continue to be
collected. This ensures the Company will not sustain any substantial harm due to the stay

of execution. Accordingly, no bond is necessary in order to effect a stay.

V. CONCLUSION

The SFV rate design will discourage conservation and investment in energy-
efficient home improvements, contrary to R.C. 4929.02 and 4905.70. It will cause
irreparable harm to residential consumers by forcing low-use customers to subsidize
high-use customers -- and at rates that no customer will be able to recover even if this
Court finds the PUCQ’s Order unlawful or unreasonable on OCC’s appeal. For these
reasons, this Court should stay execution of the Commission’s Order that authorizes the
full SFV rate design to be implemented on February 22, 2010, until it has decided this

appeal. Finally, no bond is necessary in order to effectuate the stay. But if this Court
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requires a bond to be posted in order to effect the stay, the bond should be nominal in

amount since there will be no financial harm to the Company.
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THE FPUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Vectren
Energy Delivery of QOhio, Inc,, for Authority
te Amend its Filed Tariffs to Increase the
Rates and Charges for Gas Services and
Related Matters.

Case No. 07-1080-GA-AIR

R i

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc., for Approval
of an Alternative Rate Plan for a
Distribution Replacement Rider to Recover
the Costs of a Program for the Accelerated
Replacement of Cast Iron Mains and Bare
Steel Mains and Service Lines, a Sales
Reconciliation Rider to Collect Differences
between Actual and Approved Revenues,
and Inclusion in Operating Expenses of the
Costs of Certain Reliability Programs,

Case No. 07-1081-GA-ALT

N gt Pt vt Vot Sl s it " “rgmeat” st

In the Matter of the Application of Vectren
Energy Delivery of Ohio, Ine, for
Continued Accounting Authority to Defer
Differences between Actual Base Revenues
and Commission-Approved Base Revenues
Previously Granted in Case No. 05-1444-
GA-UNC and Reguest to Consolidate with
Case No. 07-1080-GA-AIR.

Case No. 08-632-GA-A AM

St e et et gt s Nt St

OPINION AND ORDER

The Commission, censidering the above-entitled applications, hereby issues its
opinion and order in this matter.

APPEARANCES:

McNees, Wallace & Nurick, LLC, by Samuf_:l C. Randazzo, Gretchen J. Hummel,

Lisa McAlister, and Joseph M. Clark, 21 East State Street, 17th Floor, Columbus, Ohio

43215.4228, and Lawrence K. Friedeman, Vice President and Deputy General Counsel,

P.O. Box 209, Evansville, Indiana 47709-209, on behalf of Vectren Energy Delivery of Ohio,
Ine.

This ip to o

:-.fv that the images arpm* oY 2ra an

SCQUIELe ang - 1
he reproduc — i
Gocum. . Ay i Procuotion of 5 o re £

Lk, iIn the _t’-cgﬂlﬁx GO ae pe i
Taahnicim%ke Pmcagaec.’dﬂﬂoqn Lzuzl}nai;v o



07-1080-GA-AIR etal. -2~

Sheryl Creed Maxfield, First Assistant Attorney General of the state of Ohio, by
Duane W. Luckey, Section Chief, and Werner L. Margard Il and Anne L. Hammerstein,
Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of
the staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Maureen R. Grady
Joseph P. Serio, and Michael E. Idzkowski, Assistant Consumers’ Counsel, office of the
Ohio Consumers’ Counsel, 10 West Broad Street, Columbus, Ohio 43215, on behalf of
residential utility consumers of Vectren Energy Delivery of Ohio, Inc.

David C. Rinebolt, 231 West Lima Street, P.O. Box 1793, Findlay, Ohio 45839-1793,
on behalf of Ohio Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease, LLP, by W. Jonathan Airey and Gregoty D. Russell,
52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Honda of America Mfg., Inc.

Chester, Willcox & Saxbe, LLP, by John W. Bentine and Mark S. Yurick, 65 East
State Street, Suite 1000, Columbus, Ohio 43215-4213, and Vincent A. Parisi, General
Counsel, 5020 Bradenton Avenue, Dublin, Ohio 43017, on behalf of Interstate Gas Supply,;
Ine.

John M. Dosker, General Counsel, 1077 Celestial Street, Suite 110, Cincinnati, Ohio
45202-1629, on behalf of Stand Energy Corporation.

Trent A. Dougherty, Director of Legal Affairs, 1207 Grandview Avenue, Suite 201,
Columbus, Ohio 43212-3449, on behalf of the Chio Environmental Council.

OPINION:

L History of the Proceedings

Vectren Energy Delivery of Ohio, Inc., (VEDO or the Company) is a natural gas
company as defined in Section 4905.03{A){6), Revised Code, and a public ntility as defined
in Section 4905.02, Revised Code. As such, VEDO is subject to the jurisdiction of the
Public Utilities Commission in accordance with Sections 4905.04 and 4905.05, Revised
Code.

On November 20, 2007, VEDO filed applications for an increase in gas distribution
rates and for approval of an alternative rate plan. A technical conference regarding
VEDOQ's applications was held on February 5, 2008,



07-1080-GA-AIR et al. -3~

On May 23, 2008, VEDO filed an application for continued accounting authority to
defer differences between actual base revenues and commission approved base revenues,
as previously granted by the Commission.

A written report of the Commission staff's {Staff) investigation was filed on June 16,
2008. Objections to the Staff Report were timely filed by VEDQ, the Ohic Consumers’
Counsel (OCC), Honda of America Manufacturing, Inc. (Honda), Ohio Partners for
Affordable Energy (OPAE), and the Ohio Environmental Council (OEC). Motions to
intervene were filed by OCC, Honda, OFAE, OEC, Interstate Gas Supply, Inc. (IGS), and
Stand Energy Corporation (Stand). Intervention was granted to these parties by the
attorney examiner on August 1, 2008.

On July 18, 2008, a prehearing conference was held. The evidentiary hearing was -
held on August 19, 2008, through August 25, 2008, and on August 27, 2008, August 28,
2008, September 2, 2008, September 9, 2008, and September 15, 2008. Sixteen witnesses
testified on behalf of VEDOQ, five witnesses testified on behalf of OCC, and five mtnesses

. testified on behalf of Staff.

- Local public hearings were held on September 3, 2008, in Sidney, Ohio; on

September 4, 2008, in Dayton, Ohio; and on September 8, 2008, in Washmgton Court

House, Ohio.

A stipulation (Stipulation) was filed on September 8, 2008, signed by VEDO, OCC,
OPAE and Staff (Signatory Parties). Post-hearing briefs were filed by VEDO and Staff. A
joint post-hearing brief was filed by OCC and OPAE,. Reply briefs were filed by VEDO,
Staff, OCC and OPAE.

1.  Summary of the Stipulation

The Stipulation was intended by the Signatory Parties to resolve certain issues in
this proceeding (Joint Ex. 1). The Stipulation includes, inter alia, the following provisions;

(1}  The Signatory Parties agree that VEDO should receive a
revenue increase of $14,779,153 with total annual revenues of
$456,791,425.

(2)  The Signatory Parties agree that the value of all of VEDO's
property which is used and useful for the rendition of gas
service to customers, as of the date certain of August 31, 2007,
is $234,839,282,

(3)  The Signatory Parties agree that VEDO is entitled to a rate of
return of 8.89 percent.



)

)

)

@)

&)
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The proposed tariffs attached to the Stipulation as Stipulation
Exhibit 2 should be approved by the Commission and be
effective for all services rendeted after the date final approved
tarifts are filed with the Comumnission.

The stipulated revenue requirement includes $4 million in
customer-funded energy efficiency programs, of which $1.1
million is allocated to low-income weatherization funding. The
Signatory Parties further agree to the establishment of an
Energy Efficiency Funding Rider {EFFR), initially set at $0.00,
applicable to Rate Schedules 310, 315, 320 and 325. 'The
Signatory Parties also agree that the Vectren Collaborative,
originally established in In re Vectren Energy Delivery of Ohio,
Inc, Case No. 05-1444-GA-UNC, Supplemental Opinion and
Order (June 28, 2007), will monitor the implementation of the
energy efficiency programs approved as proposed in the
application in this case and, at least annuaily, will consider and
make recommendations regarding additional program

-.funding, as well as reallocation of funding among programs.

The Company will submit, and the Collaborative will support,
an application to establish an EFFR charge to provide a
minimum of $1 million to be used to continue funding for the
low-income weatherization program for customers whose
income is between 200 percent and 300 percent of the poverty
level,

The Signatory Parties agree that the Sales Reconciliation Rider-
A proposed by the Company to recover the deferral amount
authorized in Case No. 05-1444-GA-UNC should be approved
and that the initial rate should be set at the rate contained in
Stipulation Exhibit 2 (Joint Ex, 1, Stipulation Ex. 2.

The Signatory Parties agree that the Commission should
provide the Company with accounting authority to continue
deferring for future recovery the difference between weather-
normalized actual base revenues and Commission-approved
base revenues in the same manner as previously authorized in
Case No. 05-1444-GA-UNC, as requested in Case No. 08-632-
GA-AAM, and that such deferred amounts should be
recovered by Sales Reconciliation Rider-A.

The Company agrees to continue funding the Iow-income
conservation program created pursuant to Case No. 05-1444-
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GA-UNC, from Octaber 1, 2008, until the effective date of rates
approved in this proceeding.

(9) The Signatory Parties agree that the Company should be
authorized to establish a Distribution Replacement Rider (DRR)
to enable the recovery of and return on investments made by
the Company to accelerate implementation of a bare steel and
cast iron main replacement program at a pre-tax rate of return
of 11.67 percent. The DRR shall be in effect for the lesser of five
years from the effective date of rates approved in this
proceeding or until new rates become effective as a result of the
filing by the Company of an application for an increase in rates
under Section 4909.18, Revised Code, or the filing of a proposal
to establish rates pursuant to an alternative method of
regulation under Section 4929.05, Revised Code.

(10) The Signatory Parties agree that the revenue distribution
shown on Stipulation Exhibit & {(Joint Ex. 1, Stipulation Exhibit
5) shall be used to develop rates and charges ultimately
approved by the Commission in this proceeding.

(11) The Signatory Parties agree that the rate design issues
associated with rate schedules 310 and 315 are not resolved by
the Stipulation and will be fully litigated and submitted to the
Commission for its consideration and resolution.

(12) The Stipulation resolves all contested issues raised in Case Nos.
07-1080-GA-AIR, 07-1081-GA-ALT, 05-1444-GA-UNC and 08-
632-GA-AAM, except for those issues specifically identified as
being reserved for separate resolution by means of litigation or
otherwise,

[l1.  Evaluation of the Stipulation

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Commission’
proceedings to enter into stipulations. Although not binding on the Commission, the
terms of such agreements are accorded substantial weight. See Consumers’ Counsel v, Pub.
Util. Comm,, 64 Ohio St. 3d 123, 125 (1992), citing Akron v. Pub, UHL Comm., 55 Ohio St. 2d
155 (1978). This concept is particularly valid where the stipulation is supported or
unopposed by the vast majority of parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Comumission proceedings. See, e.g., Dominion Retail v,
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Dayton Power and Light, Case Nos., 03-2405-EL-CSS et al., Opinion and Order (February 9,
2003); Cincinnati Gas & Electric Co., Case No. 91-410-EL-AIR, Order on Remand (April 14,
1994); Ohio Edison Co., Case Nos. 91-698-EL-FOR et al., Opinion and Order {December 30,
1993), Cleveland Electric llum, Co, Case No. 88-179-EL-AIR, Opinion and Order (January
31, 1989). The ultimate issue for our consideration is whether the agreement, which
embodies considerable time and effort by the signatory parties, is reasonable and should
be adopted. In considering the reasonableness of a stipulation, the Commission has used
the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2}  Does the scttlement, as a package, benefit ratepayers and the
public interest?

(3)  Does the settlement package violate any nnportant regulatory
principle or practice? :

The Ohio Supreme Court has endorsed the Comumission’s analysis using these
+ criteria to resolve issues in a manner economical to ratepayers and public utilities. [ndus.
Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St. 3d 547 (1997){guoting
Consumers” Counsel, supra, at 126). The Court stated in that case that the Commmission may
place substantial weight on the terms of a stiputation, even though the stipulation does not
bind the Commission.

Based upon our three-prong standard of review, we find that the first criterion, that
the settlement process involved serious bargaining by knowledgeable, capable parties, is
met. Counsel for VEDO, OPAE, OCC and Staff have been involved in many cases before
the Commission, including a number of prior cases involving rate issues. Further, a
review of the terms of the Stipulation, and the schedules and tariffs filed with the
Stipulation, shows that the parties engaged in comprehensive negotiations, resolving all
outstanding issues except rate design (Staff Ex. 3a at 3).

The Stipulation also meets the second criterion. As a package, it advances the
public interest by resolving a majority of issues raised in this proceeding without incurring
the time and expense of further litigation. Moreover, the testimony in the record indicates
that the Stipulation establishes a fair and reasonable revenue requirement with an increase
in base rates of approximately 3.34 percent (Staff Ex. 3a at 3). At the hearing, Staff witness
Puican testified that the stipulated rate of return of 8.89 percent includes a 25 basis point
reduction to the return on equity component, in order to take into consideration the
reduction in risk to the Company which may result from the Commission’s adoption of
one of the rate designs proposed by the Company, Staff, or OCC (Tr. EX at 11-12).
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Further, the Stipulation extends shareholder funding of VEDO's low-income
conservation program and provides for a significant expansion of funding for energy
efficiency programs. The Stipulation provides for $4 million in funding for energy
efficiency programs, including $1.1 million in funding for low-income weatherization
programs. The Commission notes that the energy efficiency programs will be monitored
on an ongoing basis by the Vectren Collaborative, which was first established under Case
No. 05-1444-GA-UNC. The Stipulation also establishes a distribution system replacement
program to accelerate the replacement of VEDCO's aging distribution systems and provides
for oversight of this program. Finally, the Stipulation establishes a program to address the
safety concerns of prone-to-fail risers with a schedule to replace such risers and adopts a
proposal for VEDO to assume ownership and repair responsablllty for customer service
lines (Staff Ex. 3a at 34).

Finally, the Stipulation meets the third criterion because it does not violate any
important regulatory principle or practice (Staff Ex. 3a at 4).

Cur review of the Siipulation indicates that it is in the public interest and represents
a reasonable resolution of the issues in this case. The Commission finds the stipulated rate
of return of 8.89 percent, requiring an increase of $14,779,153 in revenues, to be fair,
reasunable, and supported by the record and will adopt the stipulated revenue increase
and rate of return for purposes of this proceedmg We will, therefore, adopt the
Stipuletion in its entirety.

1IV.  Rate of Return and Authorized Rates

The Signatory Parties stipulated to a net operating income of $11,270,763 for the test
year ending May 31, 2008. Application of this dollar return to the stipulated rate base of
$234,839,282 results in a rate of return of 4.80 percent. Such a return is insufficient to
provide VEDO with reasonable compensation for the natural gas service it renders to its
customers. :

The parties have agreed to a recommended rate of return of 8.89 percent on a
stipulated rate base of $234,839,282, requiring a net operating income of $20,877,212,
Adding the stipulated revenue increase of $14,779,153 to the stipulated test year revenues
of $442,012,272 produces a new revenue requirement of $456,791,425, an increase of 3.34
percent (Joint Ex. 1, Stipulation Exhibit 1, Schedulz A-1).

V. Rate Design

The Stipulation left the issue of rate design unresolved. VEDQ has proposed a
residential rate design that reflects gradual movement toward a straight fixed variable
(SFV) rate design over a period of two rate case cycles. Because this two-step approach
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would include a volumetric component in rates, the Company also proposes a transitional
decoupling rider (SRR-B} which would recover the difference between the actual revenues
collected under the propaosed rates and the stipulated revenue requirement in this case
(Co. Ex. 9b at 3-5).

According to VEDQ, the evidence demonstrates that a rate design that recovers the
fixed costs of providing distribution service through the customer charge is warranted,
based on the goal of setting rates based upon the cost of providing service (Co. Ex. 9b at 5;
Staff Ex. 3 at 8-9). VEDO notes that OCC’s witness Coulton agreed that a basic principle of
ratemaking is that rates should reflect costs and that one set of customers should not be
charged for costs that a different set of customers caused a utility to incur {OCC Ex. 2 at
21-22), VEDOQ also contends that the record shows that a rate design that collects fixed
costs through a volumetric charge provides customers with a misleading price signal
about costs that can be avoided by reducing consumption (Co. Ex. 9b at 5, 8; Staff Ex. 3 at
4-5).

VEDO argues that, based on these traditional ratemaking principles, its proposal to
establish a residential rate design based on implementation of full SFV has compelling

~:'advantages over any other proposal. VEDQ notes that, if the Commission were to adopta

two-stage transition to a full SFV without the proposed decoupling rider, the rates at the -
stipulated revenue fevel would be an average year-round customer charge of $16.04, with.
a volumetric charge that would produce the remainder of the residential revenue
requirement in the first year, and an average year-round full SFV rate of $18.37, with no
volumetric charge, in the second year (Co. Ex. 9b at 11-13; Tr. VIl at 1‘1)

QCC and OPAE argue that a decoupling mechanism with a low customer charge
accomplishes the same goal and is superior to the SFV rate design because it sends
appropriate price signals and allows customers to have better control over their gas bills.
OCC and OPAE claim that a decoupling mechanism would retain the current lower fixed
monthly charge of $7.00; in contrast, OCC and OPAE claim that customers would not
understand a structure based upon two seasonal charges, as propased by the Company.
OCC and OPAE believe that a decoupling mechanism such as the mechanism approved
by the Commission in Case No. 05-1444-GA-UNC would protect VEDO from any decline
in average use that was not weather-related. Moreover, OCC and OPAE contend that a
traditional decoupling mechanism is superior to SFV because it is symmetrical and
provides equal protection from changing sales .volumes to both customers and the
Company.

OCC and OPAE also claim that the SFV rate design sends the wrong price signal to
consumers by telling customers that it does not matter how much they consume; their gas
distribution bill will be relatively the same. OCC and OPAE claim that the SFV design
does not encourage conservation because it reduces the volumetric rate while increasing
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the fixed customer charge. OCC and OPAE allege that the SFV rate design would
lengthen the payback for energy efficiency investments because a greater portion of the
bill will be recovered through the fixed customer charge and a smaller portion of the bill
through the volumetric charge. OCC notes that Staff witness Puican testified that charging
a volumetric rate to recover fixed costs provides an artificial price signal (Tr. VI at 27-28),
but OCC claims that, if the goal is to achieve maximum conservation, then the best price
signal is one that includes the largest volumetric charge and the lowest fixed charge.

OCC and OFAE also claim that the adverse impacts of the SFV rate design on low-
usage customers are also harmful to low-income customers because it requires them to
pay more to subsidize high-volume users. OCC and OPAE cite to the testimony of OCC
witness Coulton for the proposition that an SFV rate design has the effect of
disproportionately increasing bills to low-income customers (OCC Ex. 2 at 31). OCC and
OPAE argue that VEDO and Staff improperly assume the SFV rate design to be beneficial
to low-income customers who are not on PIPP. OCC and OPAE rely upon the testimony
of OCC witness Coulton, who testified that the average energy use of PIPP customers is
higher than the average energy use of PIPP customers plus non-PIPP low-incoine
customers. OCC and OPAE ciaim that f.‘hlS demonstrates that low-income customers are
not-high energy users (OCC Ex. Zat 27) '

: OCC and OPAE argue that the PIPP. populatlon is not an appropriate surrogate for
the entire low-income population because of the basic nature of the PIPP program which
requires a household to pay a percentage of its income to the utility in order to maintain
service. As a result, the PIPP program excludes a substantial number of households that
have lower energy bills but are still low-income customers {OCC Ex. 2 at 27). Instead,
OCC and OPAE rely upon the testimony of OCC witness Coulton, who claimed that lower
income households use less natural gas than higher income housecholds (OCC Ex. 2 at 30).

Further, OCC and OPAE claim that the Company and Staff proposals related to the
customer charge violate the doctrine of gradualism, OCC notes that the Staff does not rely
upon any formula or overriding principle when applying gradualism (Tr. VI at 36). OCC
faults Staff for not providing a more transparent explanation for its support of the SFV rate
design. OCC believes that a more gradual introduction of SFV is needed in order to lessen
the impact on customers,

Finally, OCC and OPAE claim that the SFV rate design contradicts Ohio law. OCC
and OPAE allege that the SFV rate design does not promote customer efforts to engage in
the conservation of natural gas and instead encourages the increased usage of natural gas
because the SFV rate design reduces costs for high-use customers (OCC Ex. 3 at 21). Thus,
OCC and OPAE claim that the SFV rate design violates the state policy codified in Section
4929.02(A)(4), Revised Code,
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VEDO responded to three issues raised by OCC: the price signal and its effect on
conservation, the impact on low-income customers, and gradualism. With respect to price
signals and their impacts on conservation, VEDQ contends that conservation will reduce
only the customer’s commodity cost and that an appropriate and fair rate design will
reflect precisely that and will permit a customer to make investment decision on a valid
econiomic analysis, VEDQO cites to the testimony of Staff witness Puican, who stated that:

Customers will always achieve the full value of the gas cost
savings regardless of.the distribution rate. . . . Artificially
inflating the volumetric rate beyond its cost basis skews the
analysis and will cause over-investment in conservation . .
which exacerbates the under-recovery of fixed costs that the
utility must then recover from all other customers.

(Staff Ex. 3 at3.)

VEDO also alleges that OCC and OPAE incorrectly argue that the interests of low-
income customers must prevail in any conflict over rates among residential custorners, In

+ addition, VEDO claims that the evidence shows.that a fully implemented SFV rate design

benefits low-income customers and that the OCC and OPAE position will cause low-
income customers to have higher bills (Co. Ex. 8a at 12-16). The Company notes that,
although OCC’s witness did testify that an SFV rate design would adversely impact low-
income customers, the record demonstrates that the witness based his tesimony on
unreliable data {Co. Ex. 8a at 11). Instead, VEDO argues that it prepared a study
demonstrating that PIPP customers, on average, use more gas than the average of all
residential customers (Co. Ex. 8a at 17). Further, the Company notes that Staff witness
Puican agreed that the usage data of PIPP customers was the best available proxy for all
low-income customers (Staff Ex. 3 at 7; Tr. VI at 35). Moreover, the Company presented,
on rebuttal, a study that the Company claims directly rebutted OCC's withess and
demonstrated that low-income customers in VEDO's service area consume, on average,
more natural gas annually than all but the highest income residential customers in its
service area (Co. Ex. 8a at 12-14),

With respect to OCC’s arguments concerning gradualism, VEDO notes that the
stipulated revenue increase in this case for residential customers is only 4.42 percent, The
Company contends that, because the Commission has held that gradualism must be
considered in reviewing the overall increase rather than a specific component such as the
customer charge, an overall increase of less than five percent does not violate the principle
of gradualism. [n re Vectren Energy Delivery of Ohio, Inc., Case No. 04-571-GA-AIR, Entry
on Rehearing (June 8, 2005) at 5.

Staff argues that the record in this case demonstrates that the SFV rates are
reasonable, understandable, and send the proper price signal to customers. Staff contends
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that the SFV rates follow cost-causation principles and reduce a subsidy that exists under
current rates. Staff claims that the current rate design, which recovers most of the
Company’s fixed distribution costs through a rate that varies with usage, distributes more
of the fixed costs to higher users of natural gas. Staff claims that SFV rates more evenly
distribute fixed costs by increasing the portion of those costs recovered through a fixed
rate component, thereby matching fixed and variable cost recovery with the costs actually
incurred (Staff Ex. 3 at 4-5).

Staff further argues that the SFV rate design does not disproportionately impact
low-income customers because the rate effects of the SFV rate design are not impacted by
the income of individual ratepayers. Further, Staff believes that the record shows that
many low-income customers would benefit from an SFV rate design. Staff contends that,
based upon the higher usage levels of PIFP customers, many of these customers will .
benefit from the SFV approach (Staff Ex. 3 at 6-7).

Finally, Staff argues that the SFV rate design sends the appropriate price signal to
customers. Staff claims that including fixed costs in a variable rate distorts price signals,
Staff argues that, since SFV rate design aligns fixed costs with fixed rate components and
variable costs with variable rate components, it provides better price signals for customers’
investment decisions (Staff Ex. 3 at 4). Thus, Staff argues that, because the SFV rate design
provides better information and resulis in more informed consumer decisions, it is a
benefit, rather than a detriment, to consumers and conservation.

In three recent cases, the Commission has addressed the question of whether to
adopt a levelized rate design (i.e., SFV), which recovers most fixed costs through a flat
monthly charge, or a decoupling rider or sales reconciliation rider (SRR}, which maintains
a lower customer charge and allows the utility to offset lower sales through an adjustable
rider, See In re Duke Energy Ohio, Inc., Case No. 07-589-GA-AIR et al., Opinion and Order
{May 28, 2008); In re The East Ohio Gas Company, dba Dominion East Ohio, Case No. (7-829-
GA-AIR, et al., Opinion and Order (October 15, 2008); In re Columbia Gas of Ohio, Inc., Case
No. 08-72-GA-AIR, Opinion and Order (December 3, 2008). Consistent with our previous
decisions, and recognizing that the stipulated rate of return includes a reduction to the
return on equity to account for risk reduction associated with rate design change, the
Commission finds, on balance, that a levelized rate design is preferable to a decoupling
rider. Both methods address revenue and earnings stability issues in that the fixed costs of
delivering gas to consumers will be recovered, regardless of whether consumption is
reduced. Accordingly, both methods remove any disincentive to the utility to promote
conservation and energy efficiency. However, a levelized rate design has the added
benefit of producing mote stable customer hills throughout the year because fixed costs
will be recovered evenly throughout the year. In contrast, with the SRR proposed by OCC
and OPAE, consumers would pay a higher portion of their fixed costs during the heating
season when overall natural gas bills are already at their highest, and rates would be less
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predictable because they are subject to annual adjustments to recover lower-than-expected
sales.

Moreover, the levelized rate design has the advantage of being easier for customers
to understand. Customers will see most of the costs that do not vary with usage recovered
through a flat monthly charge. As we noted in Duke and in DEO, customers are
accustomed to fixed monthly bills for numerous other services, such as telephone, trash
collection, internet, and cable services. An SRR, on the other hand, is much more
complicated and difficult to explain to customers. Tt would be difficult for customers to
understand why they would have to pay more through a decoupling rider if they have -
worked hard to reduce their consumption; it may appear to customers that the utility is
penalizing customers for their conservation efforts.

Moreover, as we noted in DEO, the Commission believes that a levelized rate
design sends better price signals to consumers. The possible response of consumers to an
increase in the customer charge, ie. dropping gas service entirely and switching to a
different fuel, is much less likely to occur than consumers changing their level of gas usage
in response to a change in the volumetric rate. When a ufility is entitled to recover costs in
.. excess of its costs-for providing the next increment of gas service, a more economically
efficient rate design is one that recovers these additional costs largely through a change
that has little impact on consumer behavior.

Customers will not be misled into believing that reductions in consumption will
allow them to avoid the fixed costs of the distribution system, as feared by Staff,
However, the commodity portion of a customer’s bill, the actual cost of gas the gas used,
will remain the biggest driver of the bill. In fact, commodity costs comprise 75 to 80
percent of the total bill (Tr. 11T at 68). Therefore, we believe that the gas usage will still
have the biggest influence on the price signals received by customers when making gas
consumption decisions and that customers will still receive the appropriate benefits of any
conservation efforts.

Additionally, the provision of $4 million in base rates for energy efficiency projects
under the stipulation and its commitment for an additional $1 million through a
subsequent filing are critical to our decision in this case.” The Commission has long
recognized that conservation and efficiency should be an integral part of matural gas
policy. To that end, the Commission has recognized that energy efficiency program
designs that are cost-effective, produce demonstrable benefits, and produce a reasonable
balance between reducing total costs and minimizing impacts on non-participants are
consistent with Ohio’s economic and energy policy objectives. In the Stipulation, the
parties have agreed to fund energy efficiency programs for low-income customers as well
as 10 convene a collaborative t¢ monitor the implementation of energy efficiency programs
approved as proposed in the application and to consider and make recommendations
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regarding additional program funding or possible reallocation of funding among
programs. We laud the parties for this agreement and we encourage VEDO to make cost-
effective weatherization and conservation programs available to all low-income
consumers and to ramp up such programs as rapidly as reasonably practicable.
Furthermore, we encourage the collaborative to address additional opportunities to
achieve energy efficiency improvements and to consider programs which are not limited
to low-income residential consumers. As part of its review, the collaborative should
develop energy efficiency program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost savings and any negative
ratepayer impacts. The energy efficiency programs should also consider how best to
achieve net total resource cost and societal benefits; how to minimize unnecessary and
undue ratepayer impacts; how process and impact evaluation will be conducted to ensure
that programs are implemented efficiently; how to capture what otherwise become lost
opportunities to achieve efficiency improvements in new buildings; how to minimize “free
ridership” and the perceived inequity resulting from the payment of incentives to these
who might adopt efficiency measures without such incentives; and how to integrate gas
energy efficiency programs with other initiatives. ‘The Commission directs that the
collaborative shall file a report within nine months of this order, identifying the economic

 ‘and achievable potential for energy efficient improvements and program designs to

implement further reasonable and prudent improvements in energy efficiency.

Moreover, the Commission notes that the evidence in the record of this case does
not support the conclusion that low-income customers are low-usage customers. VEDO
presented testimony using actual census data for its service area, demonstrating that low-
income customers in VEDO's service area consume, on average, more natural gas annuaily
than all but the highest income residential customers in its service area {(Co. Ex. 8a at 12-
14). Further, it is undisputed that FIPP customers use more natural gas than the average
of all residential customers (Co. Ex. 8a at 17). Staff witness Puican recommended the use
of PIFP customers as the best available proxy for low-income customers (Staff Ex. 3 at 7;
Tr. VI at 35). Although OCC’s witness Coulton testified that his analysis indicated, that
low-income customers were also low-usage customers, Mr. Coulton based his analysis
upon monthly surveys conducted by the Census Bureau, using data which the Census
Bureau cautioned may be unreliable (Tr. V at 56-63; Co. Ex. 8a at 11); thus, Mr. Coulton's
testimony regarding whether low-income customers are also low-usage customers is of
little probative value in this preceeding. We find that the record demonstrates that low-
income customers, on average, would actually enjoy lower bills under the levelized rate
design.

We also find that the levelized rate design promotes the regulatory principles of
providing a more equitable cost aliocation among customers, regardless of usage. It fairly
apportions the fixed costs of service among all customers so that everyone pays their fair
share. Customers who use more energy for reasons beyond their control, such as
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abnormal weather, a large number of persons sharing a household, or older housing stock,
will no Ionger have to pay their own fair share plus part of someone else’s fair share of the
costs.

Nonetheless, as we noted in Duke and DEQ, we recognize that, with this change in
rate design, as with any change, there will be some customers who will be better off and
some customers who will be worse off, in comparison to the existing rate design, The
levelized rate design will impact low-usage customers more than high-usage customers,
since they have not been paying the entirety of their fixed costs under the existing rate
design. High-usage customers, who have been paying more than their share of the fixed
costs, will actually experience a reduction in their gas bills.

The Commission is concerned, however, with the impact that the change in rate
structure will have on some VEDO customers who are low-income, low-usage customers.
The Commission believes that some relief is warranted for this class of customers. In
previous cases, we approved a pilot program available to a specified number of eligible -
customers, in order to provide incentives for low-inceme customers to conserve and to
avoid penalizing low-income customers who wish to stay off of programs such as PIPP.
~We have emphasized that the implementation of the pilot program was important to our
decisions to adopt a levelized rate design in that case. Therefore, the Commission finds
that VEDO should likewise implement a one-year, low-income, pilot program aimed at
helping low-income, low-usage customers pay their bills.

As in the prior cases, the customers in the low-income, pilot program shall be non-
PIPP, low-usage customers, verified at or below 175 percent of the povetty level. VEDO's
program should provide a four-dollar, monthly discount to cushion much of the impact on
qualifying customers. This pilot program should be made available for one year to the
first 5000 eligible customers. VEDO, in consultation with staff and the parties, shall
establish eligibility qualifications for this program by first determining and setting the
maximum low-usage volume projected to result in the inclusion of 5,000 low-income
_ customers who are determined to be at or below 175 percent of the poverty level, The
Commission expects that VEDO will promote this program such that, to the fullest extent
practicable, the program is fully enrolled with 5,000 customers. Following the end of the
pilot program, the Commission will evaluate the program for its effectiveness in
addressing our concerns relative to the impact on low-usage, low-income customers,

Having decided that the Commission will approve a levelized rate design rather
than an SRR, we will address whether to adopt a partial SFV, which includes a volumetric
component, or to move directly to a full levelized rate design. According to the evidence
in the record, a residential customer charge of $18.37 would produce the full residential
revenue requirement stipulated to by the Signatory Parties (Tr. VIII at 11-12). The fixed
rate of $18.37 would allow the Commission to completely eliminate the volumetric charge
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for distribution service, which would eliminate the collection of any fixed distribution
costs through the volumetric rate. However, as we have noted in other recent decisions,
the Commission is sensitive to the impact of any rate increase on customers, especially
during these tough economic times. We note that we have previously approved a sales
decoupling mechanism for VEDO in Case No. 05-1444-GA-UNC, which represented an
initial step in transitioning VEDO away from traditional rate design and included efforts
toward conservation. We believe that a gradual move to the SFV rate design will continue
our effort to help to correct the traditional design inequities while mitigating the impact of
the new rates on customers by maintaining a volumetric component to the rates for the
first year.

We recognize that VEDO proposed that the residential customer charge be set at
$10.00 per month during the summer months of the first year and at $16.75 per month
during the winter months of the first year. (Tr. [I1at11.) We do not believe that a seasonal
difference is appropriate, especially in light of the increased rates that such an approach
would cause during the time of year when bills are otherwise the highest. However, we

- - are willing to use the average of those two figures as the customer charge during the first

year following this issuance of this opinion and order. Therefore, the customer charge

e during the first year will be set at $13.37 per month, with a volumetric rate to allow VEDO
o to collect the authorized revenue requirement. After the first year, the customer: charge

- will ad}ust to the full $18.37 per month, with no volumetric rate.
V. Tariffs

As part of its investigation in this matter, Staff reviewed the various rates, charges,
and provisions governing terms and conditions of service set out in VED('s proposed
tariffs. Further, revised tariffs which comply with the Stipulation were submitted by the
Signatory Parties (Joint Ex. 1, Stipulation Exhibit 2). Upon review, the Commnission finds
VEDO's proposed tariffs reasonable, except for the phase-in of the SFV rate design that is
required by this opinion and order. Therefore, VEDO shall file proposed tariff pages in
compliance with this opinion and order, for Commission approval, reflecting rates that
will result in collection of the authorized revenue requirement.

V1. Other Issues

OCC and OPAE argue that VEDO failed to provide adequate notice to customers of
the proposed second-stage SFV rates, as required by Sections 4909.18(E), 4909.19, and
4909 43(B), Revised Code. 8pecifically, OCC and OPAE allege that VEDO's notice of intent
(PFN) filed under Section 4909.43, Revised Code, is inadequate because VEDO's second
stage rates for certain customers do not match the rates in VED(Ys application. OCC and
OPAE also claim that VEDO's published notice is defective because it did not include the
second-stage rates for certain residential customers.
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VEDO argues that OCC and OPAE have not demonstrated that the PFN lacks
substantial compliance with the requirements of Section 4904.43, Revised Code. VEDO
further claims that OCC and OPAE lack standing to raise issues regarding the sufficiency
of the PFN, which is required by statute to be scrved upon municipalities in the utility’s
service area; VEDO believes that only these municipalities would have standing to raise
claims regarding the PFN. Finally, VEDO argues that OCC and OPAE have not
demonstrated any harm to residential customers resulting from the differences rates in the
published notice and VEDO's application and that OCC and OPAE have cited to no
authority that these differences warrant a new notice and new hearing.

Staff also claims that OCC and OPAE lack standing to raise claims regarding the
adequacy of the notice contained in the PEN. Staff further argues that VEDO substantially
complied with the letter and spirit of Section 490%.43, Revised Code, in its PFN; Staff
claims that the differences in the volumetric rates in the PFN and the volumetric rates in
the VEDC's application amount to $0.21 per year for a residential customer using 1000 Ccf
per year and that these differences are so negligible as to be meaningléess from a: -
. custorner’ 8 perspectlve :

N The Commission notes that the Supreme Court has held that the pubhshed notice -
-must include the “substance” of the application which the Court defined as “the essential - -

nature or quality” of the proposal. Committee against MRT v, Pub. Util. Comm. (1977), 32

Ohio St. 2d 231, 233. The Court later expanded upon its decision in MRT, stating that:

The notice requirement of the statute as discussed by this court
in MRT . _ . is not an unreasonable one. It requires only that the
notice state the reasonable substance of the proposal so that
consumers can determine whether to inquire further as to the
proposal or intervene in the rate case.

Ohio Association of Realtors v. Pub. Util, Comm. (1979}, 60 Ohio St. 2d 172, 176.

The notices at issue in this proceeding stated the reasonable substance of VEDO's
proposal and provided sufficient information for consumers to determine whether to
inquire further into the proposal or intervene in the case. As the Staff points out, the
differenices in the PEN and the application are negligible. Further, the published notice
provided sufficient information to consumers to understand that VEDO had proposed a
new rate design along with its proposed increase in rates so that consumers could
determine whether to inquire further into the case or to intervene. Accordingly, the
Commission finds that the notices at issue substantially comply with the applicable
statutes.
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FINDINGS OF FACT:

(1)

2)

@)

(6)

)

(8)

(9)

(10)

(11)

(12)

On November 20, 2007, VEDO filed applications for an increase
in gas distribution rates and for approval of an alternative rate
plan.

A technical conference regarding VEDCO's applications was
held on February 5, 2008.

On May 23, 2008, VEDO filed an application for continued
accounting authority to defer differences between actual base
revenues and commission approved base revenues, as
previcusly granted by the Commission.

A written report of the staff’s investigation was filed on June
16, 2008. Objections to the Staff Report were timely filed by
VEDQ, OCC, Honda, OPAE, and OEC. Motions to intervene

 were fited by OCC, Honda, OPAE, OEC, IGS, and Stand.

Interverition was granted to OCC, Honda, OPAE, OEC, 1GS,
‘and Stand by the attorney examiner on Angust 1, 2008.:

On July 18, 2008, a prehearing conference was held.

Local public hearings were held on September 3, 2008, in
Sidney, Ohio; on September 4, 2008, in Dayton, Ohic; and on
September 8, 2008, in Washington Court House, Ohio.

Notice of the local public hearings was published in accordance
with Section 4903.083, Revised Code.

The evidentiary hearing was commenced on August 19, 2008
and continued on August 20 through August 25, 2008, August
27, 2008, August 28, 2008, September 2, 2008, September 9,
2008, and September 15, 2008,

On September 8, 2008, a Stipulation was filed on behalf of
VEDO, OCC, OPAE, and Staff.

The Signatory Parties stipulated to a net operating income of
$11,270,763 for the test year ending May 31, 2008.

Income of $11,270,763 represents a 4.80 percent rate of retarn
on the stipulated rate base of $234,839,282.
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(13)

(14)

(15)

The stipulated gross annual revenue to which VEDQO is entitled
for purposes of this proceeding is $456,791,425. The Signatory
Parties stipulated to a gross revenue increase of $14,779,153
which should produce a net operating income of $20,877,212,
A net operating income of $20,877,212 represents a rate of
return of 8.89 percent on a rate base of $234,839,282.

A rate of return of 8.89 percent is fair and reasonable under the
circumstances presented by this case and is sufficient to
provide the Company with just and reasonable compensation
and return on the value of its property used and useful in
furnishing the service described in the application. :

The Stipulation was the product of bargaining among
knowledgeable parties, benefits ratepayers and the public
interest, and does not violate any important regulatory

-principles or practices. The Stipulation is reasonable and

should be adopted.

- CONCLUSIONS OF LAW:

(1)

2

3)

VEDO's " applications were filed pursuant to, and this

Commission has jurisdiction over the applications under, the
provisions of Sections 4909.17, 4909.18, 4909.19, 4929.05, and
492911, Revised Code, The application complies with the
requirements of those statutes.

A staff investigation was conducted and a report duly filed and
mailed, and public hearings held herein, the written notice of
which complied with the requirements of Sections 4909.1% and
4903.083, Revised Code.

The ultimate issue for the Commission’s consideration 'is
whether the agreement, which embodies considerable time and
effort by the signatory parties, is reasonable and should be
adopted. In considering the reasonableness of the stipulation,
the Commission has used the following criteria:

Is the settlement a product of serious bargaining
among capable, knowledgeable parties?

Does the settlement, as a package, benefit
ratepayers and the public interest?

-18-
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Does the settlement package violate any
important regulatory principle or practice?

(4) A rate of return of 4.80 percent does not provide VEDO with
reasonable compensation and return on its property used and
useful in the rendition of natural gas services.

(5) It is reasonable and in the public interest to transition, over a
phase-in period, to an SFV rate des:gn, as set forth in this
opinion and order.

ORDER:
It is, therefore,

ORDERED, That the Stipulation filed on September 8, 2008, be approved It is,
further,

o ORDERED, That VEDO comply with all of the requxrements and obhgatmns stated ,
" in the Stipulation, It is, further,

ORDERED, That the application of VEDO for authority to increase its rates and
charges for service be granted to the extent provided in this opinion and order. It is,
further,

ORDERED, that VEDO implement a one-year, low-income, pilot program
consistent with this opinion and order. It is, further,

ORDERED, That VEDO shall file, for Commission approval, proposed tariffs
consistent with this opinion and order. It is, further,
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ORDERED, That a copy of this apinion and order be served on all parties of record.

THE PUBLICATEILITIES COMMISSION OF OHIO

4

Alan R. Schriber, Chairman

KL il

"Paul A. Centolella / Ronda Hartman Férgus

IO,

Chefyl L. Roberto

Valerie A, Lemmie

GAF/vrm

Entered in the Journal

JAN 0 7 2008
/Qwu,é e Qi)

Reneé J. Jenkins
Secretary




EXHIBIT B



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Vectren )
Energy Delivery of Ohio, Inc. for Authority )
To Amend its Filed Tariffs to Increase the ) Case No. 07-1080-GA-AIR
Rates and Charges for Gas Services and )
Related Matters. )

ENTRY

The Commission finds:

(1) This Commission’s Opinion and Order, journalized January 7,
2009, authorized Vectren Energy Delivery of Ohio, Inc.
(Applicant) to file for Commission review and approval four
complete copies of tariffs conforming to all Staff
recommendations and consistent with that Opinion and Order,
and the proposed customer notice of the increase granted.

(2) In accordance with the Opinion and Order, Applicant has
submitted for Commission review and approval four complete
copies of its new tariffs and a proposed customer notice of the
authorized increase.

(3) The Commission has reviewed the Applicant’s proposed tariffs
and finds that the Applicant’s proposed tariffs would produce
gross annual revenues not in excess of that authorized in the
Commission’s Opinion and Order.

(4) Applicant’s proposed tariffs also include all recommendations
made in the Staff Report and are, therefore, consistent with the
Opinion and Order.

(5) Applicant’s proposed customer notice of increase in rates has been
reviewed and approved by Staff.

It is, therefore,
ORDERED, That Vectren’s proposed tariffs be approved. It is, further,

ORDERED, That Applicant be authorized to file in final form four complete,
printed copies of tariffs consistent with the findings of this Entry. Applicant shall

This is to certify that the iwmagea appearing are an
acourate and complete raproflucilon of & cnEe j;i.te
document delivered in the regular course oﬁj buginess.
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file one copy in its TRF docket (or may make such filing electronically as directed in
Case No. 06-900-AU-WVR), and one copy in this case docket. The remaining two
copies shall be desighated for distribution to the Rates and Tariffs, Energy and
Water Division of the Comumission’s Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier
than the date on which four complete, printed copies of final tariffs are filed with the
Commission. The new tariffs shall be effective for bills rendered on or after such
effective date. It is, further,

ORDERED, That nothing in this entry shall be deemed to be binding upon this
Commission in any subsequent investigation or proceeding involving the justness or
reasonableness of any rates, charge, rule or regulation. It is, further,

ORDERED, That a copy of this Entry be served upon the Applicant and other
parties of record in this case.

THE PUBLIC MTILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman
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2505.12 No supersedeas bond required for certain
appeals.

An appellant is not required to give a supersedeas band in connection with any of the following:
{A) An appeal by any of fhe following:

(1) An executor, administrator, guardian, receiver, trustee, or trustee In bankruptcy who is acting in
that person’s trust capacity and who has given band in this state, with surety according to law:

(2) The state or any political subdivision of the state;

(3) Any public officer of the state or of any of its political subdivisions who is suing or is sued solely in
the public officer's representative capacity as that officer.

(B) An administrative-related appeal of a final order that is nat for the payment of money.

Effective Date: 07-11-2001
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the
supreme court on appeal, If, upon consideration of the record, such court is of the opinion that such
order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by notice of appeal, filed with
the public utilities commission by any party to the proceeding before it, against the commission,
setting forth the order appealed from and the errors complained of. The notice of appeal shall be
served, unltess waived, upon the chairman of the commission, or, in the event of his absence, upon
any public utilittes commissioner, or by leaving a copy at the office of the commission at Columbus.
The court may permit any interested party to intervene by cross-appeal,

Effective Date: 10-01-1953
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4903.16 Stay of execution.

A proceeding to reverse, vacate, or modify a final order rendered by the public utilities commission
does not stay execution of such order untess the supreme court or a judge thereof in vacation, on
application and three days’ notice to the commission, allows such stay, In which event the appellant
shall execute an undertaking, payable to the state in such a sum as the supreme court prescribes, with
surety to the satisfaction of the clerk of the supreme court, conditioned for the prompt payment by the
appellant of all damages caused by the delay in the enforcement of the order complained of, and for
the repayment of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service in excess of the charges fixed by the order complained of, in the event
such order is sustained.

Effective Date: 10-01-1953
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4903.17 Order in case of stay.

The supreme court, in case It stays or suspends the order or decision of the public utilities commission
in any matter affecting rates, joint rates, fares, tolls, rentals, charges, or classifications, may also by
order direct the publlc utllity or railroad affected to pay into the hands of a trustee to be appointed by
the court, to be held untit the final determination of the proceeding, under such conditions as the court
prescribes, all sums of money collected In excess of the sums payable if the order or decision of the
commission had not been stayed or suspended.

Effective Date: 10-01-1953
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4903.18 Order to keep excess accounts pending review.

In case the supreme court stays or suspends any order or decision of the public utilities commission
lowering any rate, joint rate, fare, toll, rental, charge, or classification, the commission, upon the
execution and approval of the suspending bond required by section 4903.16 of the Revised Code, may
reguire the public utility or railroad affected, under penalty of the immediate enforcement of the order
or decision of the commission, pending review, to keep such accounts, verified by oath, as are, in the
judgment of the commission, sufficient to show the amounts being charged or received by such public
utility or railroad in excess of the charges allowed by the arder or decision of the commission, together
with the names and addresses of the corporations or persons ta whaom overcharges will be refundahle
in case the charges made by the public utility or railroad pending review are not sustained by the
suprame court,

Effective Date: 10-01-1953
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4903.19 Disposition of moneys charged in excess.

Upon the final decision by the supreme court upon ‘an appeal from an order or decision of the public
utilities commission, alt moneys which the public utitity or railroad has collected pending the appeal, in
excess of those authorized by such final decision, shall be promptly paid to the corporations or persons
entitled to them, in such manner and through such methods of distribution as are prescribed by the
court. If any such moneys are not claimed by the corporations or persons entitled to them within one
year from the final decision of the supreme court, the trustees appointed by the court shall give notice
to such corporations or persons by publication, once a week for two consecutive weeks, in a newspaper
of general circulation pubtished in Columbus, and in such other newspapers as are designated by such
trustee, sald notice to state the names of the corporations or persons entitied to such moneys and the
amount due each corporation or person. All moneys not claimed within three months after the
pubticatien of said notice shall be paid by the public utility or railroad, under the direction of such
trustee, into the state treasury for the beneflt of the general fund. The court may make such order
with respect to the compensation of the trustee as it deems proper,

Effective Data: 10-07-1977
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4905.70 Energy conservation programs.

The public utifities commission shall initiate programs that will promote and encourage canservation of
energy and a reduction in the growth rate of energy consumption, promote economic efficiencies, and
take into account long-run incremental costs. Notwithstanding sections 4905.31, 4905.33, 4905.35,
and 4909.151 of the Revised Code, the commission shall examine and issue written findings on the
declining block rate structure, tifeline rates, fong-run Incremental pricing, peak load and off-peak
pricing, time of day and seasonal pricing, interruptible load pricing, and single rate pricing where rates
do not vary because of classification of customers or amount of usage. The commission, by a rule
adopted no later than October 1, 1977, and effective and applicabie no later than November 1, 1977,
shall require each electric light company to offer to such of their residential custemers whase
residences are primarily heated by electricity the option of their usage being metered by a demand or
load meter. Under the rule, a customer who sefects such option may be reguired by the company,
where no such meter is already installed, to pay for such meter and its installation. The rule shall
require each company to bill such of its customers who select such optian for those kilowatt hours in
excess of a prescribed number of kilowatt hours per kilowatt of billing demand, at a rate per kilowatt
hour that reflects the lower cost of providing service during off-peak periods.

Effective Date: 01-01-2001
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4909.18 Application to establish or change rate.

Any public utllity desiring to establish any rate, joint rate, tolf, classification, charge, or rental, or to
modify, amend, change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or
rental, or any regulation or practice affecting the same, shall file a written application with the public
utlities commission. Except for actions under section 4909.16 of the Revised Code, no public utility
may issue the notice of intent to fife an application pursuant to division {B) of section 4809.43 of the
Revised Code to Increase any existing rate, joint rate, toll, classification, charge, or rental, until a final
order under this section has been issued by the commission on any pending prior application to
increase the same rate, joint rate, toll, classification, charge, or rentat or until two hundred seventy-
five days after filing such application, whichever is scaner, Such application shalt be verified by the
president or a vice-presldent and the secretary or treasurer of the applicant. Such application shall
contain a schedule of the existing rate, joint rate, toll, classification, charge, or rental, or regulation or
practice affecting the same, a schedule of the modification amendment, change, increase, or reduction
sought to be established, and a statement of the facts and grounds upon which such application [s
based. If such application proposes a new service or the use of new equipment, or proposes the
establishment or amendment of a regulation, the application shall fully describe the new service or
equipment, or the regulation proposed to be established or amended, and shall explain how the
proposed service or equipment differs from services or equipment presently offered or in use, ar how
the regulation proposed to be established or amended differs from regulations presently in effect. The
application shall provide such additional Information as the commission may require in its discretion. If
the commissian determines that such application is not for an hcrease in any rate, joint rate, tofl,
classification, charge, or rental, the commission may permit the filing of the schedule proposed in the
application and fix the time when such schedule shall take effect. If it appears to the commission that
the proposals in the application may be unjust or unreasonable, the commission shall set the matter
for hearing and shall give notice of such hearing by sending written notice of the date set for the
hearing to the publc utility and publishing notice of the hearing one time in a newspaper of general
clrculation in each county in the service area affected by the application. At such hearing, the burden
of proof to show that the proposals in the application are just and reasonable shall be upon the public
utility. After such hearing, the commlssion shall, where practicable, issue an appropriate order within
six months from the date the application was filed.

If the commission determines that said application is for an Increase in any rate, joint rate, toll,
classification, charge, or rental there shall also, unless otherwise ordered by the commission, be filed
with the application in duplicate the followlng exhibits:

(A) A report of its property used and useful in rendering the service referred to in such apptication, as
provided in section 4909.05 of the Revised Code;

(8) A complete operating statement of jts last fiscal year, showing in detail all lts recelpts, revenues,
and Incomes from all sources, all of its operating costs and other expenditures, and any analysls such
public utility deems applicable to the matter referred to in said application;

{C) A statement of the income and expense anticipated under the appfication filed;
(D) A statement of financial condition summarizing assets, llabilities, and net worth;

{E) A proposed notice for newspaper publication fully disclosing the substance of the application. The
notice shall prominently state that any person, firm, corporation, or association may file, pursuant to

000008
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section 4909.19 of the Revised Code, an objection to such increase which may allege that such
application contains proposals that are unjust and discriminatory or unreasonable. The notice shall
further include the average percentage increase in rate that a representative Industrial, commercial,
and residential customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

Effective Date; 01-11-1983
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4909.19 Publication - investigation.

Upon the fillng of any applfcation for increase provided for by section 4909, 18 of the Revised Code the
public utiity shail forthwith publish the substance and prayer of such application, in a form approved
by the public utilitiess commission, once a week for three consecutive weeks in a newspaper published
and in general circulation throughout the territory in which such public utllity operates and affected by
the matters referred to in said application, and the commission shall at cnee cause an investigation to
be made of the facts set forth in said application and the exhibits attached thereto, and of the matters
connected therewith, Within a reasonable time as determined by the commission after the fillng of
such application, a written report shall be made and filed with the commission, a copy of which shall be
sent by certiffed matl to the applicant, the mayor of any municipal corporation affected by the
application, and to such other persons as the commission deems interested. If no objection to such
report is made by any party Interested within thirty days after such filing and the mailing of copies
thereof, the commission shall fix a date within ten days for the final hearfng upon said application,
glving notice thereof to all partles interested. At such hearing the commission shall consider the
matters set forth in said application and make such order respecting the prayer thereof as to it seems
just and reascnable,

If objections are filed with the commission, the commission shall cause a pre-hearing conference to be
held between all parties, intervenors, and the commission staff In all cases involving more than one
hundred thousand customers.

If objections are fled with the commission within thirty days after the filing of such report, the
apptication shall be promptly set down for hearing of testimony before the commission or be forthwith
referred to an attorney examiner designated by the commilssion to take all the testimony with respect
to the application and objections which may be offered by any interested party. The commission shail
also fix the time and place to take testimony giving ten days’ written notice of such time and place to
all parties. The taking of testimony shall commence on the date fixed in said notlce and shall continue
from day to day unttl completed. The attorney examiner may, upon good cause shown, grant
continuances for not more than three days, excluding Saturdays, Sundays, and holidays, The
commission may grant continuances for a longer period than three days upen its order for good cause
shown. At any hearing involving rates or charges sought to be increased, the burden of proof to show
that the increased rates or charges are just and reasonable shall be on the public utility.

When the taking of testimony Is completed, a full and complete record of such testimony noting all
objections made and exceptions taken by any party or counsel, shall be made, signed by the attorney
examiner, and filed with the commission. Prior to the formal consideration of the application by the
commisston and the rendition of any order respecting the prayer of the application, a quorum of the
commission shall consider the recommended opinion and order of the attorney examiner, in an open,
formal, public proceeding in which an overview and explanation is presented orally. Thereafter, the
commisslon shall make such order respecting the prayer of such application as seems just and
reasonable to it.

In all proceedings before the commission in which the taking of testimony is required, except when
heard by the commisston, attorney examiners shail be assigned by the commission to take such
testimony and fix the time and place therefor, and such testimony shall be taken in the manner
prescribed in this section, All testimony shall be under cath or affirmation and taken down and
transcribed by a reporter and made a part of the record in the case. The commission may hear the

000010
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testimony or any part thereof in any case without having the same referred to an attorney examiner
and may take additional testimony. Testimony shall be taken and a record made in accordance with
such general rules as the commission prescribes and subject to such special instructions in any
proceedings as it, by order, directs.

Effective Date: 01-11-1983
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4911.02 Consumers' counsel - powers and duties.

(A) The consumers’ counsel shall be appointed by the consumers’ counsel governing hoard, and shall
hold office at the pleasure of the board.

(B)(1) The counsel may sue or he sued and has the powers and duties granted him under this chapter,
and all necessary powers to carry out the purposes of this chapter,

(2) Without limitation because of enumeration, the counsel:

(a) Shall have all the rights and powers of any party in interest appearing before the public utilities
commission regarding examination and cross-examination of witnesses, presentation of evidence, and
other matters;

(b)) May take appropriate action with respect to residential consumer complaints concerning quality of
service, service charges, and the operation of the public utllities commisston;

(c) May institute, intervene in, or otherwise participate in proceedings In both state and federal courts
and administrative agencles on behalf of the residential consumers concerning review of decisions
rendered by, or failure to act by, the public utilities commission;

(d) May conduct long range studies concerpning various fopics rel evant to the rates charged to
residential consumers.

Effective Date: 09-01-1976

000012
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4911.06 Consumers’' counsel considered state officer.

The consumers’ counsel shall be considered a state officer for the purpose of section 24 of Article II,
Ohio constitution,

Effective Date: 09-01-1976
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4911.15 Counsel may represent residential consumer or
municipal corporation.

The consumers’ counsel, at the request of one or more residential consumers residing in, or municipal
corporations located in, an area served by a public utility or whenever in his opinion the public interest
is served, may represent those consumers or corporations whenever an application is made to the
public utilities commissien by any public utility desiring to establish, modify, amend, change, increase,
or reduce any rate, joint rate, toll, fare, classification, charge, or rental.

The consumers’ counsel may appear before the public utilities commission as a representative of the
residential consumers of any public utility when a complaint has been filed with the commission that a
rate, joint rate, fare, toll, charge, classification, or rental for commodities or services rendered,
charged, demanded, exacted, or proposed to be rendered, charged, demanded, or exacted by the
utility Is in any respect unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in
viclation of the law.

Nothing in Chapter 4911, of the Revised Code shall be construed to restrict or Hmlt in any manner the
right of a municipal corporation to represent the residential consumers of such municipal corporation in
alt proceedings before the public utilitles commission, and In both state and federal courts and
administrative agencies on behalf of such residentlal consumers concerning review of decisions
rendered by, or failure to act by, the public utilities comrmission,

Effective Date: 06-12-1980
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4929.02 Policy of state as to natural gas services and
goods.

{A) It is the policy of this state to, throughout this state:

{1) Promote the availability to consumers of adequate, reliable, and reasonably priced natural gas
services and goods;

{2) Promote the availability of unbundled and comparable natural gas services and goods that provide
wholesale and retail consumers with the supplier, price, terms, conditions, and quality options they
elect to meet their respective needs;

{3) Promote diversity of naturat gas supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers;

{4) Encourage innovation and market access for cost-effective supply- and demand-side natural gas
services and goods;

{5) Encourage cost-effective and efficient access to information regarding the operation of the
distribution systems of natural gas companies in order to promote effective custemer choice of naturat
gas services and goods;

{6) Recognize the continuing emergence of competitive natural gas markets through the development
and implementation of flexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas services and goods in a manner
that achieves effective competition and transactions between willing buyers and willing sellers to
reduce or eliminate the need for requlation of natural gas services and goods under Chapters 4905,
and 4909. of the Revised Code;

(B) Promote effective competition in the provision of natural gas services and goods by avoiding
subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company’s offering of nonjurisdictional and
exempt services and goods do not affect the rates, prices, terms, or conditions of nonexempt,
regulated services and goods of a naturat gas company and do not affect the financial capability of a
natural gas company te comply with the policy of this state specified in this section;

{10) Facilitate the state’s competitivenass in the global economy;

{11} Facilitate addittenal choices for the supply of natural gas for residential consumers, including
aggregation;

(12) Promote an alignment of natural gas company interests with c¢onsumer interest in energy
efficiency and energy conservation.

(B) The public utilties commission and the office of the consumers’ counsel shall follow the policy
specified in this section in exercising their respective authorities relative to sections 4929.03 to
492930 of the Revised Code.
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{C) Nothing in Chapter 4928, of the Revised Code shall be construed to alter the public utilities
commission’s construction or application of division {A)(6) of section 4905.03 of the Revised Code,

Effectlve Date: 06-26-2001; 2008 SB221 07-31-2008
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eral Code be amended to read as follows:
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'Eé'éI:EETn connection therewith, whether owned by sueh rail-

road or otherwise. Sneh term “‘railroad’’ shall mean and

cmbrace express companies, walep transportation gompa. | |
iea and intemrha._li]:_'_g_i_lg)gmm,.ﬁnd oll duties re- -
atred of—pmd penalfies imposed npon a railroad or an-
offficer or agent thereof insofar as they wre applicable, shall
be roquired of and imposed 1upon express companics, water
transportation cowmpanies and iuterurhan railroad eompa-

_uies, their officers and ngents, The commission shall have

the power of supervision and control of vxpress companies, Jther coupa-
water transportation companies and interurban rnilread
compaties to the sumo extent as enilroads.

Hee. 502, ’Phis chapter shall apply to the transporta. Applcatlon of
tion of paszsengers and property between pointa within this aet.
state, to the receiving, switching, elivering, storing and
hundling of such property; and to all charges conneeted
therewith, including icing chargra and milenge charges, to
atl railroad eompunies, sleeping. car companios, sipipment
u:_gg;imﬁm, express eompaunies, ear companies, freight and.
fTelght line vompanies, to all sassociations of persons,
whether ncorporated or otherwise, which do bnsiness as
common earricrs, npon or aver u line of railroad within
thin state, and to a common carrier engaged m tho teans-
portation of passengoers or property wholly by rail or partly
Ly rail and partly by witer ar whelly by water. In mldi-{
tion thereto the provisious of this act slll apply to the
vegulation of auy aml all other dutics, services, practices
uml charges, of the railread company, invident to the ship-
ping and receiving of freight, which are proper subjects of
regitlation, exeepting only, that they shall not apply to the
regulation of commerce with foreign nations, and among

the several states, and with the [ndian trilies. \

k3
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tlie cottission 3 U
o SIS W
this state aud there serv
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T, 0T thing. prohibited
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corporation injured thereby in
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DInISEIOTL provided, that any re-
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ity provided for in this

A publie utility or enilroad or other party
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Lstituting or confirming ary tare, toll, price,
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yrcer, Audling, determination, dirgetion or requirsnent vt
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e upon the ailverse (uieties. Saelt
Ul provced a8 provi:lud in sections rdd, D, H4f,
547, fdd, WY, 550, Hil, b of the Uenerad Code, which
goe s shall apply to puiblie atilities with the same foree
and effeet 18 1o railronds. .
drcron 3. U put.the comaepeepunt nf any sit
fiow, Hie uperitict of the ocler, linddiee, determination, di-
prpuirement contpinined af stall
pnulutl aptil the Aeterwination ot said aetion, nnless the

frer suel weder s tande,

langiiiention fixed in gueh ovd

el ne-

court o judge thievent, after nutive of arud horing, shall
ubhertyise ovder aud ihe wonrt ©r quege Ebu'l‘e:.lf may, after
jeieriter, hix the ferws qued eopditions bor the WU TSI 8]
sreitd ordder, lineding, eterwitdtiong divection or prgireinent
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U povided, Lowever, that the commrneement of sy
qution to vavate and set watde any orler of the ARURULE
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hl"e' to't.he state:of Ohmff)rthe .uae end B;sneﬁt'of the users

alfeated by the order of the. commission, Thy condition
of the undertaking shall be that, the pubtic utility or rail.

road shall refund to each of such users, public or private,.

the amount eollected by it in excess of the amount which

shall finglly be detetmined it was asuthorized to eollest-

from such nsers. The court shall make all necessary orders
in respect to the form of snch undertaking and the manner
of making such refunders,

secTion 74, Every order provided for in this aet,

shall be served npon every person or corporation to he af-

teoted thereby, sither by personal delivery or a certified

copy thereof, or by mailing a certified copy thereuf, in a

senled package with postage prepaid, to the person to be

alfected thereby, or in the case of a corporation, to any

officer or agent thereof, upon whom a snmmons may be

served. It shalf be the duty of cvery person and corpora-

tiont to notify the commission forthwith, in writing, of the

recaipt of the certified copy of every order so served, and

in the case of & corporation sueh notifieation must be signed

and acknowledged by a person or oificer duly authorized

by the corporation to admit such service. Within a time

) specified in the order of the commission every person ur

vorporation upon whom it 8 served must if so required in

the order notify the commission in like manner whether
the terms of the order are accepted and will be obeyed.

Hecmow 75, Nuthing in this act contained shall pre.

vent any public utility or railroad from granting the whole

or any purt of its property for any public purpose, or

granting redieed] rate or free serviee of any kind to the

United States government, the state government or any

Boation 614-71,
Harvice of order.

Heetion 614-13.

Frea sgervlen of
L . rolueed eates
valld, when.

pelitical division or subdivigion thercol, or for eharitable -

- purposes or: for fairs or expositions or to any offlcer or
uanploye of sueh publie utility or ruilroad or his family
and all vontraets and agreements made or entered info hy

. . sneh publie utitity or railroad for such use, redneed rates,
. or free service shall be valid and enforcible at law.

Sectign 614-73, Seemion 76. No franchise, permit, license or right to
o own, operate, manage or control any publie utility, herein
L. - defined vy an cleetric light eompany, gas company, water

L worka  company or heating and eoolmg company, shall be

Limitatlon,

e - duly ineorpornted nnder the laws of Ohio. .

‘ clehtiun 61474, BecTIoN 77. Companies formed to acynire property

: or to transact bnsiness which wouid be qubjected to the
provisions of this act, and companies owning or possessing
[franchizes: for any oi‘ the purposes contemplated in this
act, shall be deemed and held to ba subject to the provisions

busmess tranap.cted or frq;nchlses exepvised. ;. .
i Budriow 78, The act, omission or failure oi any Df

;"pﬁblm utility: or -railroad, whils acting within  the. 00]

.hereafter granted or transferred to any corporation not .

uf this. act, althopgh uo property may have been acqmred :

‘ﬁeer agent or-other: person; aocting for or employed. by 4 =2

573
of his eﬁlployment, shall be deemt
or Failure of the public utility or

Secmon 79, The ecommissic
seal which shall be one inch and
eter, with such design as the conn
graved thereon, and snrrounded
lic Service Comtnission of Ohio,’
ings shall be authenticated and
tike judicial notice,

Sremon 80, The commissio
for furnishing any edpy of any
or writing made, taken or Hled m
aet, except snch pranseripts and
quired to be filed in uny conrt y
ized, whether nnder seal and cer
same fees now charged by the se
tees itemized shall be paid ioto
first day of each month. Upon :
anl payment of the préper- foe
ghall furnish certitied coptes nr
mission, of any order made by it,
evidence in any court of the i
vopies of schedules and classific:
tolls, prices, remtals, rogulutions
and Lhargcs, and of all eontraet:
ments between publu utilities ay
with the commission 28 hurein p
tables and figures contained in t
ol sueh eompamm made to the t
der the provlmuns of thig ach,
reeords in the custody of the W
veived as prima facie cviceneo «
for the purpose of investigation
commission and in all judienl
and exgracts from any of snch o
iffs, contracts, agreements, agra
pu.blu, records a8 aforesaid, cert
der the seal of such comissio
dence with like effect as the or
order made by sueh vommissiol
sieh commission, shall be fur
application.

n31-2.

BRLAy 31476,

'14-77. SpomoN 81, The commis
. npon by any officer, board or
hereafter created in the state

thereot, turnish any data or

board or ct)mmlsswu and shal
ficer, hoard or cUmmission in g
or its office, and all officers, bo
isting or hereafter createdm t
(hvxs:on thereof, shall furnish

quest, any data.or information
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‘ ‘ . . o . R EA 'Loas - y
- ghall not take effest nxtil the fixat day of Marek, 1914, This . ~ his findings therer
" act shall in all other res take effect and be in force 1 proceedings, !gld :
P Ihd wenlonal o from and after the socond Monday g %ct&lzr&ﬂ& . Hastion 459, du tleasmo Fariony
GATEIM ' ) s )
’J'ﬁ‘:‘:ﬁm iy Speaker of the Hoiuws of Ea%resmiaﬁﬂos. ' Mriboint:h:n oath
Boiczmx 3, ‘ Huex L. ' ﬁladsm nﬂ:u -
Houax, . : President of tha Senale, 1 Sectlon 420, ° SOOTION
Atnetonerat,  Pamsed April 18th, 1918, : ,- . o shulld
Approved May 8th, 1913, _ e . of six ghwmm '
JAM}I.GQ&W Lo o manner as 5:.
' ' araor, -, . ction 491, .
iled } ‘ 191 _ _ " resident of this ¢
Filed in the office of the Secretary of State May %.(1)?'1}9 _3._ S offioe. old uy
oo , United States, ¢
St tE divigion thereo,
Hougs Bill No, ool - AW T , gage in any oee
: (e ] . . dutica am such o
. : AN ACT : - the duties of his
o To erests the poblle ntilities sommizsion of Obfo, to-preavribe: its ' Boction 408, me}m&l
orgenivation, its powsts and iis duties, and 1o sl sactions , ‘ ' - o .
487 to 450 inelusiva, ssctions 548 to 851 inclusive, soctlons ' thousand dollars
614, 014-24, $13-08, $14-28, 614-98, 614-70, 614.50, 61481 and , sureties which sk
‘814-83 of ths General Code, . _ and afber .g‘,:t:t
, ‘ : . sseretary o
 Bo ¢ enaoted by the General Assembly of the Stats of Obio: . oy the o
Sestion 497,  Spomon 1. There shall be and there is hereby oreated . .. . . funds spproprint
1 3 Public ntilitien commission of Ohlo and by that name the ) Soction 407, Seorion 1.
i ‘commiien commission. may ette and be sned. The publie utilities eom- ‘ : stitute & guormp
votuasut, “fores, Taisslon sball comsist of three members, who shall bs ap- : the performane
nance  aginted by tha governor with the advice and consent ofthe, .. .. | powar of the o
snate, and shall possess the powers and duties hersia -« - N shall impaiz- the
specifled s well aa all powers necossary and proper to earry - . - . exercise all the
out the purposes of thia chapter. Immediately after this - . - B majority of the
. act shall take effect, the governor with the advice and . shall b desmed
: consent of the eanate, aggoint & member whose term shall . o investigation, in.
expirs on the first day of February, 1915; another whose . - e B : ower to undert
term shail expire on the fArst day of February, 1917, and | , ¥ or before an:
another whoss term' shall oxpire on the first day of Feh. : by the commiss
ruary, 1919; and thereafter each member shall be appointed - . made by & com
. and conflrmed for & term of zix’years, Vacancies shall he . investigation, in
fillad in the same manner for unexpired terms. Ong of by the commissi
snch commisioners, to be designated by the governor, shall, » - and be desmed
. the term of the appointing governor, be the chair- cornmisaton.
man of the ecommission. Not mora than two of said ecom- . . 8
miessioners shall helong to or be afiliated with the same Ssation 404, he “Bmou“ el
olitical party.. . RN BT gve
Hactlon 488, © “Sxcmow 2, The goyernor may remove any commis. : %g:;zz‘: tﬁ: lls’:n
Remova; ming Aioner for incffilency, neglect of duty, or malfensance im e throughout the
st o~ offfas, giving to him 8 copy of the charges against himrsnd - - . S i
Bl e, gIving y i i - The commiseion
cirlon. an gpportunity to be publicly heard, in perwon or by conn- _ - calendsr month
- - zelyin his own defense, upan not less than ton days’ notice, e mest st such ot
. 1t such sommissioner shall be removed: the- governor shall - - - . —uswinui [T T e for
./ file in'theé offica'of the secreiary; of state a complote state. thhmpirpm’ otl
- ‘ent of Wil dkarges mads -sueh commissioner; and ) tha. purpos
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I & such findings
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v decision has been
o the aption or pro-
2der or other perty
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r matters determined
od in the applieation
grant and hold such
judgment sufficient
No eause of action
the commission ehall
an op person unless
/e mude, before the
1, spplieation to. the
ipplication shall set
3 on whieh the appli.
o ba imreasonsable or

ghall in any court
- forth in said appli-
ng made ten days or
order as to which a
1tad or denied before
tand saspendad m}ﬁl
Arny application for
ter days before the
r aving is sought,
m._-bé taken by the
aied, unless the effec-

wr the_period of the’

¢ be granted withont
muission shall forth-
dl dispateh and shail
78 after final qubmis-
wade within gpid time,
iearing that the order

. for rehearing shail

from complying with
' any requirement of
.on théretofore made,

ostpone the enforse-
{ npon ok texms a8
12, after meil: rohess-
» inemding those aria-
dedision, the sanumis-
origival crder or de-
rempest vojust or un.
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warranted, or ghould be changed, the commission may abro-
gats, change or modify the same. An order or deeision
made after such rehearing, sbrogating, changing or modify.

ing the original order or desiglon shall have the same force

and effeot as sn original order or decision, but shail not
affoct any right or the enforcement of any right arising
from or by virtue of the original order or decision unless
g0 ordered by the commission,

Section 344, = Broron §3, A fAnal order made by the commission
shall be reveraed, vacated or modifled by the supreme court,
on a petition in error, if upon sonsideration of the resord
such eouri is of the opinion that such- order was unlawtnl
snd unressonable,

Heation 548, Seemon 34,  The procesding to obtain snch reverssi,
vacation or modifieation shall be by petition in error, filed
in the snpreme court, Ly any party to the proveeding before
the aommission, against the publie utilities commission of
Obio, setting forth the errors complained of. Therewpon
unless the same is duly waived a summons shall issue and
be served, as in other cascs, upon the chairman of the com.
migsion, or, in the event of his sbsence, upon any member
of the commission, or by leaving & copy at the offfes of the
commicsdon aé the eity of Columbus, The court may per-
mit any intevested party to intervene by oross-petition in
arTor,

Saotion 540, Szorrox 35. Upon rervice or waiver of tha snmmans
in error the commimion ghall forthwith tranamit to the
elerk of the suprems court a transeript of the journal en.
tries, original papers or tranaeripts thereof and & certified
transoript of all evidence adduced upen the ing bafora
the commigsion in the proeeeding eomplained of, which shall
bae filed m naid court,

_Baction 547, Sgerion 36. No proceeding to reverse, vacats or mod-

ify a fnal order of the commiswion shzll Fe deemed com-
menced unless the petition therefor is filled within sixty days
after the entry of the final order complained of upon the
journal of the commission.

Section 548,  Smorion 37. No proceeding to reverse, vacate or mod-
ify a final order rendered by the commission sball operate
to stay execation thereof unless the supreme court or a
judge theveof in vacation, on application and three davs'
notice to the commission, shall allow such stay, in which
event the plaintiff in arror shall be required to execute &n
undertaking, payable to the state of Chio, in muck a sam
as.the court may prescribe, with surety to the satisfaction
of the clerk of the supreme court, conditionsd for the
prompt g:_ay_ment by the plaintiff im error of ali damages
grising {rom or caused by the delay in the onfarcement of
the order eomplained of, and for the repayment of all mon.
eys paid by any person, firm or corporation for transports
ticn, transmisaon, produce, commodity or servite in excem
of the charges fixed by the prder complained of, in the event
such order be sustained. | .

Order may ba
reraraed.

Procosdlngs fo
artar,

Yranseriph. .

when veding
SommEae.

wwom-
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‘Sootion 549,

Turisdictiss, -

" Beotton 550,

© Ordes &8 to DAY
glnl of maney

Haction 583,.

Order > kerp
novontiy
ettt "review,

Sootiom 851-1.

Disposltion of
aoum AATEME

hall mare eyt et of d ﬂﬁﬁ?  ondor
-have power to.raview, suspend or ' any opder’
made by the commission, or enjoin, restrain or“gtnrfm
with the commission or any member thereof in the pesform.
ance of offitia] daties, Nor shall the writ of mandamus ba
ismaed against the commission or any member thereof by
any court other than the suproeme court... . /.

Sporion 39, The supreme conrt; in case it stiys or sus-
pends the order or declsion of the eommission i any matter
affouting rates, joint rates, fares, tolls, rentils, charges. or

4

classifications, may nlso by order direct the publie utility |

or railroad affected to pay into the hands of a trustes to be
sppointed by the court, from time to time, to be held nntil
the fina) determination of the proceeding, unde¥ mioh con.
ditions as the court may presoribe, all saza of monsy col.
leoted in excess of the sums payable if the @der ot decision
of the commission had ndt been stayed or susperided.”

- B2oT1oN 40. In case the supreme conrct stays or snspends
any order or decision lowering any rate, joint rite, fare, toll,
remtal, cherge or classification, .the” commizsion, upon the
exeeution. and approvel of eaid susp MBY res

ending bor
guirs the publis utility or railvead affected, under pmalt,}" o

of the immediate enfaroement of the order or decision o
the commission, pending review, to keep such accomnts,
verifled by oath, as may, in the judgment of the commis-
sion, be sufficient to show the amonnts heing charged or re-
evived by such public utility or railroad, 1n excers of the
charges allowed by the order or desision of the commission,
together with-the names and addressos of the corporations
or pemmwm;yo&em 3 es will ba refundable in case
the charges ] e publio utility or railvoad, pending:
revisw, be not matrined by the supreme eourt,

Secriow 41. Upon the flual decision by’ the ':er '
may

aourt, ail moneys which the publie utility or raflro
havs collected, pending the appeal, ih excess of those auther.
i decision, shall bo"pfompﬂv i

and through such methods of distribution as may be pre.
soribed by the court. If any such money shall hot have been
claimed by the corporations or persons éniitled thereto

within one yesr from the final decinion of the supreme court,

the trastess sppointed by the eo'uﬂahnﬂ_.oauunqﬁeato‘
such corporations or persons to be given by pubhcntioni
o

onge & week for two consesutive wecks, in & newspaper

alroulation, printed and published in the city of

%golumbus, Fraoklin county, Ohio, and such other news
paper oF newspapers as may ba designated by such frustes,
said notice to state the names of the corperations or persons -
entitled to smch moneys and the amount due eash corpora.
tion or person, All moneys not alaimed within thres months.
after the publication of said noties ghall be pald by the

- publio utility. or.railroad, under. the: direotion of sucly tros.
¢ benefit of the general”

tes, into the state treamry, for

. — o I

e

Hection 551-2,

Sestion 551-9,

Tund, and the ¢
the- compensatio
l'ﬁagdingﬁ
or
l‘B.iE’Dld gommis
of Ohio, or by
same may be pr
as thoogh this
abolished. Any
dertaken, comm
taking offect of
o a final deter
same eifect as it
tuted or prosec
this act, All
above named
nation and her
firmed, and all
and effect as if
stituted and prt
in the manner !

Sroron 4%

of Ohio shall .
whether a suit

" time of the tak

Sention §51-4.

Seotiom S51-5,

Saetion 531-6.

be brought upoe

000022



AR i
th,. £l
x delay any orfer
o ar interleve
ro. . the perforu.
rit of mand4mus bo
membor gkereof by

_ease it stays or sus.
ission in any matter
rentals, charges or
t the public wtility
Is of & trustse to be
mé, to be held until
1z, under such con.
suma of money col.
he order or decision
r suspended.
l_rogturﬂ or mmﬂs
Joint ra toll,
nmissio;,e’ upon the
ding hond may re.
oted, under ponalty
ader or decision of
aep such ascconnts,
went of the commis.
wing charged or re-
ud, In axcens of the
1 of the commission,
of the corporations

+ refandable in case

w railroad, pending
ocouvt,

o ' the supreme
ity .o railroad may
cessof those author.
om peid to the
o, mch manner

ion ag mey he pre.
+ ghall nt:n{a.ve hean
-op entitled thereto
£ the sapremae court,

wll canse notlee to
van by publication,

in a newspaper of

shed in the city of
1 much other news-
tad by such trustee,
sorations or persons
.t doe eash corpora.
within three months
ml]l be peid by the
~aation of moh trus.
oefit of the general

- g i el =

T T e

Haction 551-9.

Hestion 5818,

1"

and the court-in ach-order with Peepoct
&g;\@mpmﬁonﬂthemni may deem proper. -:
- Sgoron 42, This %at_ shall not affect pending:
or proesedings broughi by or against
rmﬁ'oa‘&qmmiaﬁm-ot Ohio, the public service commiasion 2%
of Ohio, o by suy other pérson or corporation; but the
same may be prosecuted aud defended with the same affect

as thoogh this act had not been passed or said commission
abolished. Any investigation, hearing or exsmination un.
dertaken, comuienced, instituted or prosecuted prior to the
taking effect of this act may be conduected and éontinued

to a final determination in the same manner and with the
same effent as if it had been undertaken, commanioced, inati-
tuted or proseeuted in accordanee with the provisions of
this act, All proeeedings hitherto taken hy the commissions
above named in any such investigatlon, hearing or exami.
netion and hereby ratifled, approved, velideted and con.
fi'med, and all much proceedings shall have the same force
and effest as i€ they had been undertaken, commented, in.
stituted and prosecuted under the provisions of thig act and

in the manner herein presoribed. -

. Szorron 48. No eauss of action arising nunder the laws
of Ohio shall abate by reason of the passzge of this sct,
whether a auit or action has been instituted thereon at the

" time of the taking eifeet of this act or not, hut actions may

Beation 551-4,

Beation BE1-5.

- Heootion b81-0.

be brought vpon such esuses in the same manner, under the
same terms and conditions, and with the ammne efoct as -
though sald laws in force at the time this set takes effest
had not been repealed. ‘ e

Ia § r-"'.“
the state of Ohib, the st Sedy

e et i e B

Suoriow 44. Al orders, decisions, rules or regulations Ordurs, dechalons,
heretofore made, lapued or promulgated by the commission force. =

above named shall continge in force aud have the same
effect aw though they had been lawfully madé, isened oF
promulgated under the provisions of this act.

Sgorion 45, Bach section of this ast and every part Jich swction ta-

thereof ix hereby declared to be an independent section,
and part of a seotion, and the holding of a ssction or part
thereot to be void or ineffective for any cause shall not be
deemed 1o affect any other section or part thersof, -

Sporion 46. All nctions and proceedings in the u- ore '
reme court, under this chapter, and all actions. ox procesd. s

x%lgs to which the commission or the state of Ohio m%ba
parties, and in which any question arizes moder this chap-
ter, or under or conserning any order or decision of the
commigsion, to reverss, vaeate or modify an order of the .
commigsion, ghall be taken vp and disposed of by the sourt
out of its order on the docket.

‘o

Smorron 47. That original sections 487 to 499 inclusive, , -,

sections 543 ta 651 inclusive, seotions 614, 614-24, 61425,
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 Sec. 2450-6: Other provisions not affected,
Sectrow 6. No provision of this act shall be construed to repeal

abrogats othier provisions.of -the General: Code authorizing contracts or

agreements smong J:‘“ﬂc“‘“ classes of subdivisions; or to modify or im-

pair the force of those provisions in respect of comtracts or agreements
entered into thereunder, Nor shall such other f;owsions be construed

to control or limit the making of agreements under the authority of this
act’ it being intended that tEu act shall be applied as fully as though
such other provisions did dot exist, B

J. FREER BI'I‘"I’INGER,- ,
- Speaker of the House of Representalives.
+ . §
. - PAUL, P, YODER, .
_ President pro tem. of the Senate.
Passed April 3, 1935, ' )

Approved April 15, 1935.

MARTIN L. DAVEY,
Governor.

" The sectional numbers on the margin hercof are designsted as provided
by taw. | . " Jomw W. Bmicxas,
Aitornsy Generol,

Filed in the office of the Secretary of State at’ Coltumbus, Ohis, on
the 17th day of April, A, D, 1933,

Groxee 5. Myzss,

File No. 48. Secrotary of State.

(House Bill No. 42)
" AN ACT

To establish 3 simplified methed of appellate review; to enact sec-
: tions 12328:1 to 1292349, inclusive; to sectione 115880,
11562, 11564, 11671, 11572, 11604, 13460-9, 184504, 18450-5,
1345006, 13458-7, 184498, 13459-9, 1845010, 18450-11, 15450-14,
10-4, 449 m.m.smw,mé: 1258: , 19585,
1668, 4881, 4785-1T3 b5GLL.Q, 6212-00, G47Y, 5OVE-B0, 10440,
10461, 11084, 1193p, 11884, 11864, 11845, 11858, 11367, 13368,
1109, 155826, 157036, 1570807, 16704406, 1570037, and to
vepeal tections 13328 {0 12282, inclusive, 11088, 11581 and

11563 of the General Code.

Be it enacted by the General Assembly.of the State of Obfo:

. - Smcriow 1. That sections 12223-r t0 13233~49, inclusive, of the
C Geggql(;ocll_ebeenamdmrm@.u-iou_qm: :

L

=SS

Definitions,

Sec, 12223-1, 1.
constried to mean all |
a cause determined by
or commission, =

2. The "appeal on
review of a cause apon
ciency of the evidence
otherwise designated in

3. The "appeal on
mean a rehearing and r
shall include all the pr
an appeal, and shall be t}
on questions of fact.”

What is 2 finel ordes.

Sec. razag-2, -An
when in effect it detern
order affecting a substa

. a summary applicatien i
reviewed, affiry

may be
as provided in this title.

Final order may be &

whmsﬁoiﬁ-g} l?:f

. bunal, or commission 1

otherwisa provided by I
courts and of justices ¢
be taken in the manner
to ragor1-61, inclusive, »

Appeal deemed perfec

Sec. 122234, Th
notice of appeal shall |
commission, Where I¢
appeal shall also be file
fected, no appeal shall
no step required fo be
shall be deemed to :’:Ié i

4"

Notics of appéall

L See mzaa—s'.- The
ment, or decree wu
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has been granted and in other respects such hearing shall follow the
regular procedure in appealable cases which originate in the court of ap-
peals. 1f any officer is removed 'and the law provides no means for
filling the v , the county board of deputy supervisors of elections
in such cm% such officer so removed resides shail order a special
election to such vacancy in the unit of povernment in which such
officer removed was elected . :

Testimony; verdict; appenl; record of proeenlliun;

See. 449. The state shall open and close in giving testimony and
in arguments. Upon request of the jurors thecourt may prepare the
forms of verdict which shall be in writihg, and shall be returned signed
by the jutors or their foreman. A new trial shall not be granted except

or miscinduct of the jury or errors by the const.  Exception to 2, rylln
of the court in a matter of law may be taken as In other cases, an

3% au appead on questions of low may be prosccuted to the court of
appeals if filed within thirty days from rendition of the verdict, and
allowed by the court of appeals. . Such proceedings shall net be reversed
for error of form, or for other error not afecting the substantial rights

of the parties, Each certificate of intention to appropriate property, with-

proof of service or publication of & copy thereof, and other proceedings in
the probate court, shall be recorded by the probate judge.

Ordnmyh‘mmed. .

Sec. 844, A final order made by the commisaion shall he reversed,
vacated or modified by the supreme court on *** gppeal, if upon con-
gideration of the record such eourt is of the opinion that such order was
unlawful or unveasonable, -

Notice of sppeal secking reversal, vacation or modification.

See, 535, The proceeding to obtain such reversal, vacation, or modi-
fication shall be by *4* notice of appeol, filed *** with the commission
by any party to the proceeding befors the commission, aguinst the public
utilitios commission of Ohio, setting forth the order appealed from and
the errors complained of. *%* The nolice of appecl sholl be seyved, unloss
the somae is dwly woived, upon the chairman of thie commission, ar, in the
event of his absence, u any member of the commission, or by leaving
a copy at the office of the commisaion at the city of Columbus, The court
WAy permit any interested party to intervene by *** ¢cross-appeal.

y
Sec. 546. Upon service or waiver of the **¥ nojice of gppeal the

trangcript of the jourral cotries, origina} papers or transcripts

coromission shall forthwith transmit to the clerk of the supreme court &

.

and a certified transcri
the commission in the
said court.

, Prouedin;dm‘ [ 3
See. 5470 No
of the commission
. appeal is. filed within -
plained of upon the jor

L g tion.

. Bew, 548, No pr

'_ rendered by the comm:

. the supreme coutt of 2
days' notice to the cor.
wx% godeflant shall be
the stati of Ohip, in ¢
to-the satisfaction b;ft.

rompt payment
cpameg bl;athe dely it
gor the repaythent of

or transportation, tra
of the charges fixed b

ba sustaing \

Sec, rag8-2. An

health or as approved

.. he revetsed, vacated.
if upon consideration
order was unlawful a

Proceeding inatitute
' Sec. rasl-3. Ti
modification sg-hail |7
with the commissions
board of offices of a
to which such ordey ¢
settir%‘fcrth _ﬂn ord:

spelied in the ¢arolled b
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Sec. No- pr toreverse, 'mcateormodxfyaﬁnalorder
- of the cms:z:smon he deemed commenced unless the.*** natics of

appect is filed within sixty days after the eniry of the ﬁnal m-der com-
plained of uponthejmlrmlofﬂmmm:mssi _

-lp-n. -

Surdmmﬁm
. s N wrmmwmodxiynﬁnalorder
: rendgrﬁ Ayl c:mg\ramm operate to stay exccution thereof unless

tlwmpremacourtwa judge thereof in vacation, on application and three
daﬂnoucetnﬂnm;ﬂsmshnﬂanwsmhmimwhmhp:mt:b:
the state of Ohio, mamh:.sumaﬂlemurt’ma:y,prum’lge;witbmety
to!'mt!pt‘\Ile snmmenﬁsﬁcﬁon Oft?: :1*2!: ;fpc?f:umf all. gzgugu arising frfoot:.l*tj::
it e Q

G B e oo it of B ok i
or the repayment o moneys by ady person, firm

f sportation, transmission, produce, commodity or ‘service in excess
f the'e m’ q;.gu hmed»of,mﬂuevmtsudlord#

be St - fhe " 1da

See. 1a58-2 - Ap ordet s made hy the canmissioner or- d‘wcm' of

~ heatth or as appraved of modified by the refsties si herein provided, shall

be reversed, vacated ed stipreme- court on *** appeal,
lfuponconsidarauung t?:endrlgmrdb:udlmm ia ofﬁnupmionﬂm such

.ordermunkwfnlmdwwmbfe.

Pmeudincmttmtmﬂ bymofamls mv‘iunlnotwn.

See. 12 The procseding to obtain such reversal, vacation or
mod;ﬁutxonsgl-mll ba- #n m:?tfmd by nolice of #peal, filed wew
with the commsissionst or divdelor by {lic mumicpial corporation, managing
board of officer of '« public institution, corporation, partnership or pm'son :
to which such oider of the commissioner or dérector of health shall
settm forth the order uﬁpaabd rom and the errors complained of.

he noiice of appeal e served unléss woived, upon the com-
mismcnuardwm‘urof th,m'mhxaabuncebylea:vmgl.copyatm
office in the city of. Coluinbus, - ‘

) 3 m!hetbirdﬂneofsec.m&amuit!l
) speﬂdﬁ!mﬂﬂfﬂlﬂbm] . . _
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United States Constitution

Amendment X1V

Section 1. All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the state wherein they
reside. No state shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any state deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several states according
to their respective numbers, counting the whole number of persons in each state,
excluding Indians not taxed. But when the right to vote at any election for the choice
of electors for President and Vice President of the United States, Representatives in
Congress, the executive and judicial officers of a state, or the members of the
legislature thereof, is denied to any of the male inhabitants of such state, being
twenty-one years of age, and citizens of the United States, or in any way abridged,
except for participation in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens shall bear
to the whale number of male citizens twenty-one years of age in such state.

Section 3. No person shall be a Senator or Representative in Cangress, or elector of
President and Vice President, or hold any office, civil or military, under the United
States, or under any state, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any state
legislature, or as an executive or judicial officer of any state, to support the
Constitution of the United States, shall have engaged in insurrection or rebellion
against the same, or given aid or comfort to the enemies thereof. But Congress may
by a vote of two-thirds of each House, remove such disability.

Section 4, The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any state shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion agalnst the United States, or any claim for the joss or
emancipation of any slave; but all such debts, obligations and ¢laims shall be held
illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article.

» Previgus Amendment --Next Amendment
¢ Table of Articles and Amendments
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SCHEDULE S-3

VECTREN ENERGY DELIVERY OF OHIO, INC.
CASE NOS. 07-1080-GA-AIR AND 07-1081-GA-ALT
PROPOSED NOTICE FOR NEWSPAPER PUBLICATION

NOTICE OF APPLICATION FOR AUTHORITY
- TO INCREASE RATES AND CHARGES
VECTREN ENERGY DELIVERY OF OHIO, INC,
PUCO CASE NOS. 07-1080-GA-AIR AND 07-1081-GA-ALT

Pursuant to Section 4909.19, Revised Code, Vectren Energy Delivery of Ohio, Inc.
("VEDO") hereby gives notice that, on November 20, 2007, it filed an Application
with the Pubtic Utilities Commission of Ohio (“Commission”) in PUCO Case Nos. 07-
1080-CA-AIR requesting authority to increase the rates and charges for natural gas
distribution service provided to its customers.

This notice describes the substance of the Application. However, any interested
party seeking detailed information with respect to all affected rates, charges,
regulations and practices may inapect a copy of the Application, including supporting
schedules and present and proposed rate sheets, by either of the following methods:
by vigiting the offices of the Commission at 180 East Broad Street, 13™ floor,
Columbus, Chio 43215-3793; or by visiting the Commission's website at
hitp:/fiwww.puco.ohio.gov, selecting DIS, inputting 07-1080 in the case lookup box,
and selecting the date the Application was filed. Additionally, a copy of the
Application and supporting documents may be viewed at the business office of
VEDO at 1335 E. Dayton-Yellow Springs Road, Fairborn, Ohio 45324, during normal
business hours. A notice of intent to file this rate increase application and a copy of
the proposed rates were mailed to the mayors and legislative authorities of
communities located within the areas served by VEDO and filed with the
Commission on September 28, 2007.

The Application is made pursuant to Section 4909.18, Revised Code, and related

~sections of the Ohio Revised Code for authority to make changes and increases in
gas rates applicable in incorporated communities and unincorporated territory within
VEDO's entire service area, which includes aill or parts of Auglaize, Butler,
Champaign, Clark, Clinton, Darke, Fayette, Greene, Highland, Logan, Madison,
Miami, Montgomery, Pickaway, Preble, Shelby and Warren Counties in Ohio.

Any person, firm, corporation or association may file, pursuant to Section 4908.19 of
the Revised Code, an objection to such proposed increased rates by alleging that
such proposals are unjust and discriminatory or unreasonable. Recommendations
that differ from the Application may be made by the Staff of the Commission or by
intervening parties and may be adopted by the Commission.
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The current base rates and charges became effective in April 2005. In that case,
VEDO, the Staff of the Commission and other parties agreed to a $15.7 million
increase, which was approved by the Commission. The modest 2005 increase
resulted in a 4.3% increase in customer bills. The Application states that the cument
rates and charges do not provide a just and reasonable rate of retum on VEDO's -
used and ussful property as of August 31, 2007, the date certain in this case. The
Application states that VEDO requires the proposed revenue increase to provide an
opportunity to earn a fair return on its assets and to recover costs of operation.

In the Application, VEDO propases changes to its rate schedules fo reflect increases
to the cast of service. Additionally, VEDO proposes changes to the rate design for
Rate 310 (Residential Sales Service) and Rate 315 (Residential Transportation
Seyvice) that initiate a gradual transition to a straight fixed variabls rate for
distribution service. Proposed Changes to Rate 320 (General Sales Service) and
Rate 325 (General Transportation Service) include the increased custorner charges
that form the basis for a planned elimination of the volumetric charge component of
the rates for these services. The Application proposes slimination of Rate 340,
Interruptible Sales Service, and retains the Rate 330, Large General Sales Service,
and the Rate 341, Dual Fuel Sales Service, and Rate 345, Large General
Transportation Service, rate schedules and the Pooling Service for Residential and
General (Choice) customers, The Application adds a Rate 360, Large Volume
Transportation Service and extends application of Rate 380 (Pooling Service) to
Large General and Large Volume Transportation Customers. Finally, the
Application also includes a proposal for the funding of damand side management
("DSM") programs.

A description of the proposed changes to the terms and conditions applicable to gés
service, the proposed rates, and the average percentage increase in operating
revenue requested by the utility on a rate schedule basis is set forth balow.

RATE 310
RESIDENTIAL SALES SERVICE

RATES AND CHARGES
The monthly Rates and Charges for Gas Service under this Rate Schedule shall be:

Customer Charge:
$18.75 per mater (November — April)
$10.00 per mater (May — October)

Volumetric Charge:
$0.11937 per Gof for tha first 50 Ccf, plus
$0.10387 per Cof for all Cef over 50 Cof

Riders:
The following RIdEl’S shall be applied monthly:
»  Sheet No. 31 - Gas Cost Recovery Rider
=  Shest No. 35 ~ Migration Cust Rider
«  Sheat No. 37 - Gross Recaipts Excise Tax Ridar
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Sheet No, 38 - Distribution Replacement Rider

Sheet No. 39 - Uncollectible Expense Rider

Sheet No. 40 — Percentage of Income Payment Plan Rider
Shaet No. 42 - S.B. 287 Excise Tax Rider

Sheat No. 43 — Sates Reconciliatlon Rider — A

Shaet No. 44 — Sales Reconcillation Rider— B

& ¥ & » »»

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customar Charga.

Miscellansous Charyjes:
The Miscellaneous Charges set forth in Sheet No, 30, Miscellaneous Charges, shall be charged
o Customer If applicable.

The average proposed increase for this customer clasa is 7.80%.

RATE 315
RESIDENTIAL TRANSPORTATION SERVICE

E
The monthly Rates and Charges for Gas Service under this Rate Schedule shall be:

Customer Facliities Charge:
$16.75 per meter (November — April)
$10.00 per meter (May - October)

Volumetric Charge: .
$0.11937 per Ccf for the first 50 Cef, plus
$0.10397 per Cef for all Cef aver 50 Cof

Ridora:

The following Riders shall be applied monthly:

Sheet No. 35 — Migration Cost Rider

Sheet No. 37 — Gross Receipts Excizse Tax Ridar

Sheet No. 38 — Distribution Replacement Rider

Shest No. 38 - Uncoliectible Expanse Rider

Sheet No. 40 — Percentage of Income Payment Plan Rider
Sheet No. 42 — §8.B. 287 Excice Tax Rider

Sheeat No. 43 —~ Sales Reconciliation Rider— A

Sheet No. 44 - Sales Reconciliation Rider - B

> ®« 5 v ®» 5» "

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Miscellaneous Charges:

The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customer if applicable.

The average proposed increase for this customer class is 34.36%,

RATE 320
GENERAL SALES SERVICE
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Thea monthly Rates and Charges for Gas Service under this Rate Schedule shalt be:

Customer Charge;

Group 1: $20.00 per meter
Group 2: $40.00 per meter
Group 3: $80.00 per meter

Volumetric Charge:

$0.12002 per Cef for the first 50 Cef, plus

$0.10284 per Ccf for alf Cof over 50 Cef

Riders:

The following Riders shall be appiied monthly:

Shaet No. 31 — Gas Cost Recavery Rider

Sheet No. 35 = Migration Cost Rider

Shaet No, 37 - Gross Recelpts Excisa Tax Rider
Sheet No. 38 - Distribution Repiacement Rider
Sheet No. 39 - Uncollectible Expense Rider
Sheet No. 40 - Percentage of Income Payment Plan Rider
Shest No. 42 - 3.B. 287 Exclse Tax Rider

Sheet No. 43 - Sales Reconciliation Rider - A
Sheet No. 44 - Sales Reconciliation Rider - B

& & & & 4 » & &

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Miscellanesous Charges:
The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shali be charged
to Customer if applicable.

The average proposed increase for custormners presently receiving Non-Residential General Sales
Service is 3.37% {1.44% for federal government customers}.

RATE 325
GE L TRANSPORTATION c

RATES AND CHARGES
The monthly Rates and Charges for Gas Service under thia Rate Scheduls shail be:

Customer Charge:

Group 1: $20.00 per meter
Group 2: $40.00 per meter
Group 3: $80.00 per mater

Yolumetric Charge:
$0.12002 per Ccf for the first 50 Cef, plus
$0.10284 per Ccf for all Cef over 50 Cof

Riders:

The following Riders shait be applied monthiy:

Sheet No. 35 — Migration Cost Rider

Sheet No. 37 — Gross Receipts Excise Tax Ridaer
Sheet No. 38 - Distribution Replacemeant Ridar
Sheet No. 39 - Uncoliectible Expense Rider
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Sheet No. 40 ~ Percentage of income Payment Plan Rider
Sheet No, 42 — 8.B. 287 Excise Tax Rider

Sheet No. 43 - Sales Reconciliation Rider — A

Sheet No. 44 - Sales Reconclilation Rider — B

LI R R

Minimum Monthly Ghargs:
The Minimum Monthly Charge shall be the Customer Charge.

Miscellansoua Charges:
The Miscellaneous Charges set forth in Sheet No. 30, Miscelianeous Charges, shall be gharged
to Custorner if applicable,

The average proposed increase for customers presently recelving Non-Residential Generaf
Transportation Service is 12.80% (28.67% for federal govemment customers).

RATE 330
LARGE GENERAL SALES SERVICE
RATE
Tha monthly Rates and Charges for Gas Servica under this Rate Schedula shalt be:
Customear Charge:
$150.00 per Mater
Volumatiic Charge:
$0.09909 per Ccf for the first 15,000 Ccf, plus
. $0.08794 per Ccf for all Cof over 16,000 Cof
Riders:

The following Riders shall be applied monthly:

« Sheet No. 31 — Gas Cost Recovery Rider

Sheet No. 37 - Gross Recelpts Exclse Tax Rider

Sheet No. 38 - Distribution Replacemeant Rider

Sheet No. 39 — Uncollectible Expense Rider

Sheet No. 40 —~ Percentage of Ingome Payment Plan Rider
Sheet No. 42 — $.B. 287 Excise Tax Rider

*« 8 F 2

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Miscellaneous Charges:
Migcellansous Charges set forth in Sheet No. 30, Miscallaneous Charges, shail be charged to
Custorner if applicable.

The average proposed decrease for customers receiving Non-Residential Large General Sales
Service Is 0.06% (0.66% increase for federal govarnment customers).

RATE 341
RUAL FUEL SALES SERVICE

AND CHARGES ,
The monthly Rates and Charges for Gas Service under this Rate Scheduie shall be;
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Customer Facliities Charge:
. $50.00 per meter

Volumetric Charge:
$0.04940 per Cof for all Cef of Process or Base Deliveries {as defined below), plus
$0.02207 per Cof for all Cef of Dual Fuel Daliveries (as defined below)

Riders:
The following Riders shall be applied monthly:
+  Sheet No. 31 - Gas Cost Recovery Rider

»  Sheet No. 37 - Grosa Receipts Excise Tax Rider

+  Bheet No. 38 - Distribution Replacement Rider

»  Sheet No. 39 - Uncollectible Expense Rider

»  Sheat No. 40 — Percentage of Income Payment Rider
e  Sheet No. 42 — 5. B. 287 Excise Tax Rider

Minimum Monthly Charge:

The Minimum Monthly Charge shall be the Customer Charge.
Miscsllaneous Charges:

The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customar if applicable.

The average proposed increase for this rate schedule is 1.42%.

RATE 345
. LARGE GENERAL TRANSPORTATION SERVICE
RATE HARGES
The monthly Rates and Charges for Gas Sarvice under this Rate Schadule shall be:
Customer Facllitles Charge:
$150.00 per meter
Volumetric Charge:

$0.09909 per Ccf for tha first 15,000 Cef, plus
$0.08794 per Ccf for all Ccf over 15,000 Ccf

Ridors:

The following Ridars shall be applied monthly:

+ Sheet Mo. 37 - Gross Receipts Excise Tax Rider
» Shest No, 38 - Distribution Replacement Rider

»  Sheet No. 42 — 3.B. 287 Excise Tax Rider

Minimum Monthly Charge:
The Minimum Monthly Charge shall be the Customer Charge.

Additlanal Services Charges:

Customer shall pay the appropriate rates and charges for any additional service provided by
Company, as desgcribed in the Transportation Terms and Conditions (Large General and Large
Volume), and any charge assessed in accordance with orders issued by Commission relating to
take-or-pay, transition, or other costs,

. Competitive Flexibiity:
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Tha above Rates and Charges may be reduced, in Company’s reasonable discretion, as
necessary to retain or aftract Customer's gas load.

Miscellaneous Charges:
The Miscelianeous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customer if applicable,

The average proposed decrease for this customer class is 0.74%.

RATJE 360
LARGE VOLUME TRANSPORTATION SERVICE

C
The monthly Rates and Charges for Gas Service under this Rate Schedule shail be;

Customer Charge:
$500.00 per meter

Volumetric Charge:

$0.085613 per Cof for the first 50,000 Cef, plus
$0.07513 per Cof for the next 150,000 Cef, plus
$0.05727 per Cof for all Cof over 200,000 Ccf

Riders:

Tha following Riders shall be appliad monthly:

« Sheet No. 37 - Gross Receipts Excise Tax Rider
« Sheet No. 38 — Distribution Replacement Rider

» Shest No. 42 — S.B. 287 Excise Tax Rider

Minimum Monthly Charge:
The Minimum Monthly Charge shail be the Customar Charge.

Additional Services Charges:

Customer shall pay the appropriate rates and charges for any additionai service provided by
Company, as described in the Transportation Terms and Conditions (Large General and Large
Volume), and any charge assessed in accordance with orders issued by Commission refating to
take-ar-pay, transition, or cther costs.

Competitive Flexibility:
The above Rates and Charges may be reduced, in Company's reasonable discretion, as
necessary to retain or atiract Customer’s gas load.

Miscellaneous Charges:
The Miscellaneous Charges set forth in Sheet No. 30, Miscellaneous Charges, shall be charged
to Customer if applicable.

The average proposed decrease for former Rate 330 Customers moving to this Rate Schedule is
0.84%. The average proposed increase for former Rate 345 Customers moving to this Rate
Schedula is 1.05%.

RATE 380
- POOLING SERVICE
(LARGE GENERAL AND LARGE VOLUME)
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GES _
Pool Operator's Bill shall be rendered monthly, and shall consist of the fallowing charges, as
applicable; -

Financial Evaluation Fee: 350 for the Initial and each subsequent Pool Cperator financial
evaluation performed by Company. '

Nomination and Balancing Charges: All nomination and balancing chargas and imbalance
trading charges associated with Pool Operator's Pool, including those listed in Sheet No. 51,
Nomination and Balancing Provisions (Large General, Large Volume, and Pool Operator), shall
be billed to Pool Operator aach month,

Related Charges: Pool Operator shall reimburse Company for all charges incurred in
connection with interstate pipeline fransportation of Pool Operator-Delivered Gas inciuding any
das costs, penaity charges, or Cashouts.

Riders: The following Riders shall be applied monthly:
+ Sheet No. 37 - Gross Receipts Excise Tax Rider

Late Payment Charge: Payment of the total Bill amount due must be raceived by Company or
an authorized agent by the due date shown on Pool Operator's invoice. If Pool Operator does not
pay the total amount due by the date shown, an additional amaunt equal to ona and ona half
percent (1.5%:; of the total unpaid balance shall also become due and payable.

Returned Check Charga: The Retumed Check Charge contained on Sheet No. 30,
Miscellaneous Charges, shall be added to Pocl Oparator's account each time a check is relurnad
by the financial institution for insufficient funds.

Unauthorized Gas Usage Charge: The Unauthorized Gas Usage Charga set forth in Sheet No.
30, Miscellansous Charges, shall be charged to Pool Operator, if applicable.

The average proposed incraase for this customer class is 0%

FE

RATE 385
POOLING SERVICE
(RESIDENTIAL AND GENERAL)

ND ¢ G
Supplier shali be assessed the following fees and charges, on a non-discriminatory bagis, based
upon Supplier's electlon, Company's initiation andfor Supplier's balancing activities:

Financial Evaluation Fee:
$50 for the initial and each subsequent Supplier financial evaluation performed by Company.

Etigible Customer List Fes:

Under the annual option, $.08 for each name included on the initial list, with updated lists
provided the three subsequent quarters at no additional cost.  Under the quarterly option, $.05 for
aach namne included on the list. Such lists shall be produced quarterly; if Supplier deslres the list

more frequently, Supplier shall reimburae Company for any costs incurred in addition to this per-
customer rate.

DDQ Non-Compllance Charge:

$1 per Dth on days in which no Operational Flow Order {OFQ) Is in effact (provided no altemnate
arrangements are made with Company} against: 1) the daily difference between the Pool's DDQ
and aggregate deliveries, 2) the dalily diffarence between the minimum allowable voluma
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identified by Company that may be delivered by a specific Interstate plpeline or to a specific
Company city gate on a Pool's behaif and the Pool's actual deliveries by that interstate pipeline or
to that city gate greater than such minimum allowabke volume for that day, ang 3) tha difference
between the maximum allowable volume identified by Company that may be delivered by a
specific Interstate pipeline or to a specific Company city gate on a Pool's behalf and the actual
deliveries by that interstate pipeline or to that city gate less than the maximum allowable volume
for that day,

OFO Non-Compliance Charge:

330 per Dth applied to the difference betwean Supplier's DDQ and actual dellveries if Suppliar
qver-delivers on days in which a low demand OFO is In effect or under-delivers on days in which
a high demand OFQ Is in effect.

Pool-to-Pool Tranafsr Fee:
$10.00 shall b2 assessed to the selling parly for each transaction.

Peaking Supplies Charge:

All peaking supplies (including but not limited to vaporized propans) provided by Company for
Suppiler's Pool as set out in the Allocation of Peaking Supplies section of the Pooling Service
Terms and Conditions {Residential and General) shall ba hilled to Supplier at Company’s fully
allocated cost of such supply.

Additional Service Charges:

Fees and Charges for any other service shall be established by Company and assessed on a
non-discriminatory basis. If Supplier desires a billing service or custom rate that is not readily
available in Company's biling system, Supplier and Company shail negotiate a fee that shall
include all programming costs assoclated with such custom billing requirements.

Riders:

The following Riders shall be applied monthly:

» Shest No. 36 — Balancing Cost Rider

* Shest No, 37 ~ Gross Recaipts Excise Tax Rider

Late Payment Charge:

Paymant of the tetal 8Bill amount due must be received by Company or an authorized agent by
the due dale shown on Supplier's invoice. If Supplier does not pay the total amount due by the
date shown, an additional amount equal ta one and one half percent (1.6%) of the total unpalid
balance shall also become due and payabla. ‘

Retumed Check Charge:

The Retumed Check Charge contained on Sheet No. 30, Miscellaneous Charges, shall be added
to Supplier's account each time a check is retumned by the financial Institution for insufficlent
funds.

The average proposad increase for this rate schedule is 0%.

OTHER RATE CHANGES

The Application adds or modifies several riders. The Reconnection charges, both at
the meter and at the service line, are moved uniformly to $60.00 and a new Avoided
Customer Charges section is proposed. Also, frip and labor charges are increased
to $35,00 for normal business hours and $57.00 outside of normal business hours
and are proposed as flat rates instead of per 15 minute charges. Additionally, a
collection charge of $17.00 at the door is proposed.
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A description of the proposed changes to the miscellaneous charges, the proposed
rates, and tha average percentage increase in operating revenue raquested by the
utility on a rate schedule basis are set forth below.,

Additionally, VEDO has proposed an initial rate for its Sales Reconciliation Rider-A
(“SRR-A"} as approved in Case No. 05-1444-GA-UUNC as reflected below.

SALES RECONCILIATION RIDER — A

The Sales Reconciliation Rider — A (SRR-A) shall be applicable to all Customers served under
the following Rate Schedules:

Rate 310 — Residantial Salas Service and Rate 315 - Residential Transportation Service

Rate 320 - General Sales Service and Rate 326 — General Transportation Service

This Rider shall cease after recovery of all amounts authorized for recovery in Case No, 05-1444-
GA-UNC.

DESCRIPTION
Tha SRR-A shall recover the differences between Actual Basa Revanues and Adjusted Order
Granted Base Revenugs for the applicable Rate Schedules,

Actual Base Revenues are defined as weathar-normalized monthly base revenues for such Rate
Schedules, prior to the SRR-A adjusiment.

Adjusted Order-Granted Base Revenues are defined as the monthly base revenues for the
applicable Rate Schedules as approved by the Commission’s Order in Company’s last base rate
casa, as adjusted to reflect the change in number of customers from the levels approved by the
Commission. To reflect the change in number of customers, Crder-granted bass revenue per
customer is muitiplied by the net change in number of customers since the like month during the
test year, with the product being added to the Order-granted base revenues for such month.

Company shall defer the calculated differences betwaen Actual Base Revenues and Adjusted
Order Granted Base Revenues for the applicable Rate Schedules for subsequent return, or
racovary via the SRR-A. Company shall reflect in & revised SRR-A effective November 1% of
each year the accumulated monthly differences between Actual Base Revenues and Adjusted
Order Granted Base Revenuss.

The accumulated mornthly differences for each Rate Schedule shali be divided by projected sales
volumes to determine the applicable SRR-A. Projected and actual recoveries by Rate Schedule
under the SRR-A are reconciled, with any under or aver recovery being recoverad or returned via
the SRR-A over the next iwalve months.

SALES RECONCILIATION RIDER — A RATE
The applicable Sales Reconciliation Rider — A Rate below shall be applied to each Ccof of metered
gas usage each month.

Rates in $/Cef
Rats Schedules SRR:A
310 and 315 $0.02294
320 and 326 $0.00278
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MISCELLANEOUS CHARGES

The following Miscelianeous Charges shall be applied to Customer's Bill if appropriate based on

the referenced circumstances.
MISCELLANCOUS CHARGES
Charge Reference Amaunt
Gas Moter Testing Charge (Sheet No. 62, Section 3.A)  $40.00

Remote Meter Installation Charge  {Sheat No. 62, Saction 3.8.5.) $80.00

Invastiqation Fas {Sheat No. 63, Section 4.A.8.)
Qrdinary Investigation Fee $125.00
Extenslve Investlgation Fee $ 35.00 per hour
worked
Reconnuction Charge {Sheat No. 62, Saction 3.C. and
Reconnection at the meter Sheet No, 63, Section 4.D. and $ 80.00

Reconnaction at the gervices llne  Sheet No. 67, Saction 8.D) $ 60.00

Avoided Custamer Charges Applicable Customer Changes for
months of discontinued sesvice, up
to nine months, with & minimum of
ona month.

. After Hours Charge
When gas service s initially connacted, reconnected or disconnected outside of normal business
hours at Customer's request, Customer shall be charged an After Hours Charge of $22.00 In
addition to any other applicable charges for each connection, reconnection or disconnection.

Trip and Labor Charges

Trip and Labor Charges shall be added to Customer's sccouni when Customer requests
Company to investigete "no gas” or "low pressura” circumstances at Customer's Premises when,
upon investigation, the problem(s) causing the condition are not on Company's system., The
charges that will apply are:

Buring Normal Business Hours Outside of Normal! Business Hours
$35.00 $57.00
Returned Check Charge

The Retumed Check Charge of $25.00 shall be added to Customer's account each tima a check
is retumed by the financial institution for insufficient funds. Any Customer receiving a Bill from
Company containing charges for more than one Gas Service will be assessed a maximum of one
{1} Returned Check Charge per check returned.

Unauthorized Gas Usage Charge

~ Gas usage by Customer or Pool Operators Poo! Customers during a Curzitment Period in
excess of the quantity aflowed pursuant to the Curtailment Procedurss shall be considered
L;onauthorized Gas Usage and shall be subject to the Unauthorized Gas Usage Charge of three
($3) per Cef.

’ Collsction Charge at the Door
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if payment is made to an employae whose authorized purpose was {o disconnect service and
who is authorized t0 accept such payment, or to an employee dispatched to the premises to
accept payment, a charge of $17.00 may be assessed on each of such visits and shall be
payable at the time of such visit

The totai proposed Miscellaneous Charges revenue increase is 5.035%.

Alternative Requlation Proposals

In addition to the above described Application, included in this filing are aiternative
regulation plan proposals to recover costs associated with the enhancement and
replacement of YEDO's aging natural gas infrastructure in addition to other programs
and services needed to continue safe energy delivery. Specifically, VEDO seeks
approval of a Distribution Replacement Rider ("DRR") to recover (1) a return on and
of incremental annual costs incurred under a twenty (20) year program for the
accelerated replacement and retirement of cast iron mains and bare steel mains and
service lines and (2) individual riser replacements ariging from VEDO's investigation
of the installation, use, and performance of natural gas service risers. As part of the
program, VEDO also proposes to assume ownership of that portion of service lines
which are currently customer-owned {i.e. the property line-to-meter portion, including
the riser) upon replacement and to recover any incremental costs of assuming
ownership of these service lines in the DRR. Finally, in addition to assuming
= ownership of (and therefore maintenance responsibility for) replaced service lines,
VEDO proposes to also assume maintenance responsibility for customer-owned
setvice lines and recover the incremental cost in the DRR,

A description of the proposed DRR and the proposed rates requested by the utility
on a rate schedule basis are set forth below.

DISTRIBUTION REPLACEMENT RIDER

APPLICABILITY
The Distributien Replacement Rider {DRR) is applicable to any Customer served under
the Rate Schedules identified batow.

Rale 310 - Residential Sales Service

Rale 315 - Residential Transportation Sarvice
Rate 320 - General Sales Servica

Rate 325 - Gensral Transportation Sarvice

Rate 330 - Large General Sales Sarvice

Rate 341 - Dual Fuei Sales Service

Rate 345 - Large General Transportation Service
Rate 360 - Large Volume Transportation Service

DESCRIPTION

All applicable Customers shall be assessed either (a) a monthly charge in addition to
the Customer Charge component of their applicable Rate Schedule, or (b) 8
volurnetric charge applicable to each Cof of metered gas usage sach month, that will
snabls Company to racover (1} the return on and of annual costs incurred undera
twenty (20) year program for the accelerated replacement and retirament of cast iron
mains and bare steel mains and service lines, (2) individual niser replacernents
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arising from Company's investigation of the installation, use, and performance of
natural gas service risers, (3) the incremental costs attributable to asguming
ownership of service lines installed or replaced by Company and (4) the increments!
cost of assuming maintenance responsibility for all service lines.

The DRR will be updated annually, in order to reflect the impact on Company’s
revenue requirament of net plant additions and ather applicable, incremental costs,
as offset by maintenance expense reductions attributable fo the replacement
program. Actual costs and actual recoveries ara reconciled annually, with any under
or over recovery being recoverad or returned over the next twelve month period.

IBUTION REPLACEMEN c
The: charges for the reapective Rate Schedules are:
$ Per
Rate Schedule Month Per
310, Residential Sales $0.00
315, Residential Transportation $0.00
320, Genaral Sales (Group 1) $0.00
320, General Sales (Group 2 and 3) $0.00000
328, General Transportation (Group 1} $0.00
325, General Transportation {Group 2 and 3) $0.00C00
330, Large General Sales $0.00000
341, Dual Fuel Sales $0.00
345, Large General Transportation $0.00000
380, Large Voluma Transporistion $0.00000

This is a new charge,

VEDO further proposes to assume responsibility for installation and ownership of
new service lines installed on and after the date on which this proposal is approved
by the Commission. Requests for recovery of costs associated with installation of
new service lines will be sought in future rate case proceedings. No such rac:cwery
will be requested in the DRR,

Additionally. in the alternative regulation plan, VEDO seeks approval of a Sales
Reconciliation Rider ("SRR-B") which will supercede the currert Sales Reconciliation
Rider, which was approved in Case No. 05-1444-GA-UNC for the recovery of
defined amounts of the difference between the actual and approved base rate
revenues (adjusted for nomal weather and customer additions). The SRR-B
proposed in this proceeding is designed to complement the rate design proposal that
moves gradually to a straight fixed variable rate by recovering the difference
between VEDO's actual base rate revenues and the revenues approved in the
current rate case, as adjusted for customer additions.

A description of the proposed SRR-B, and the terms and conditions of the SRR-B on
a rate schedule basis are set forth below.

SALES RECONCILIATION RIDER - B

The Sales Reconciliation Rider — B (SRR-B) shall be applicable to all Customers served under
the following Rate Schedules:
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Rate 310 - Residential Sales Service and Rate 315 — Residential Transportation Service
Rate 320 - General Sales Service and Rate 325 — General Transportation Service

D
Tha SRR-B shall recover the diferences between Achial Base Revenues and Adjusted Crder
Granted Base Revenues for the applicable Rate Schedules.

Actual Base Revenues are defined as monthly base revenues for such Rate Schedules, prior to
the SRR-B adjustment.

Adjusted Order-Granted Base Revenues are defined as the monthly base revenues for the
applicable Rate Schedules as approved by the Commission's Order In Company's last base rata
case, as adjusted to reflect tha change in number of customers from the lgvels spproved by the
Commission. To reflect the change in number of customers, Order-granted basa revenue per
custorner is mulliplied by the net change in number of customers since the llke manth during the
tast year, with the product belng added to the Order-granted base revanues for such month.

Company shall defer the calculated differences belween Aciual Basa Revenues and Adjusted
Order Granted Base Revenues for the applicable Rate Scheduies for subsequent retum or
recovery via the SRR-B. Company shall reflect in a revised SRR-B effective November 1% of
each year the accumulated monthly djfferences between Acluai Base Revenues and Adjusted
Onrder Granted Base Revenues.

The accumulated monthly differances for each Rate Schedule shall be divided by projected sales
volumes to datermine the applicable SRR-B. Projected and actual recoveries by Rate Schadule
onder the SRR-B ara reconciled, with any under or over recovery being recovered or returned via
the SRR-B over the next twelve months.

S RIDER - B
The applicable Sales Reconciliation Rider — B Rate below shall be applied to each Cof of metered
gas usage each mohth,

Rates In $/Cef
Rate Schedules SRR-B
310 and 315 $0.00000
320 and 325 $0.00000

This is a new service,

in its alternative regulation praposal, VEDC seeks approval for cost recovery of
several programs to ensure system integrity and reliability. Specifically, VEDO
proposes to recover the costs to improve its gas distribution system through a
preactive, preventative maintenance program designed to achieve asset longevity,
integrity, and reliabitity. VEDO's pressure regulating stations are critical assets to the
distributicn system and will have a 5-year preventafive maintenance schedule.
These proactive activities place greater emphasis on planned preventative
maintenance which increases the life expectancy of these stations and reduces
futlure maintenance costs. Similady, VEDO will implement a ten-year ciearing
schedule and annual maintenance for 248 miles of transmission pipeline (that
portion of the pipsline not included in the Integrity Management Program) and 259
miles (5% of total) of distribution pipeline in order to ensure the Rights-of-Way are
properly maintained. Finally, in order to address the utility-wide concern regarding
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future shortages of skilled employees to replace an aging workfarce, VEDO plans to
hire apprentices In critical bargaining unit employee groups where trained Energy
Delivery workers are essential to providing gas services to VEDO's customers. The
costs of many of these programs are included in test-year operating expenses
in VEDO's revenue requirement calculation.

The above proposed provisions, rates, and charges are subject to changes,
including changes as to the amount and form, by the Commission following a public
hearing on the Application.

Since the rates, prices, charges and other provisions in the currently effective rate
schedules do not provide just and reasonable compensation for supplying gas
service to the customers to which they are applicable, do not yield a just and
reasonable retum on the value of the property actually used and useful in fumnishing
such gas service, and result in the taking of VEDO's property for public use without
compensation and without due process of law, VEDO respectfully requests that the
Commission issue Orders that grant the following prayers for relief:

1) Find that the rates and charges now being charged and collected by
VEDO for natural gas services are insufficient to pravide it with reasonable
compensation and return for the services rendered and are, therefore,
unjust and unreasonable;

2) Find that the rates and charges proposed in the Application are just and
reasonable and approve same;

3) Approve the filing of the proposed fariff sheets contained in the
Application, subject to such modifications as the Commission may order;

4) Order that the revised tariff sheets become effective as of the earliest date
permitted by law, and authorize the withdrawal of the tariff shests they
replace,

5) Find that the rates and charges proposed in the Alternative Regulation
Plan are just and reasonable and approve same; and

8) Grant such other relief to which VEDQ may be reasonably entitled.,

The form of this notice has been approved by the Commission

Vectren Energy Delivery of Ohio, Inc.
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BEFORE THE PUBLIC UTILITIES CCMMISSION OF OHIO

In the Matter of;
Case No. 07-1080-5A-AIR
The Application of Vectren:
Energy Delivery of Ohio,
Inc., for Authority to
Amend its Filed Tariffs to:
Increase the Rates and
Charges for Gas Services
and Related Matters.

In the Matter of:

. Caze No. 07-1081-GA-ALT
The Application of Vectren:
Energy Delivery of Ohio,
Inc., feor Approval of an
Alternative Rate Plan for
a Distribution Replacement:
Pider to Recover the Costs:
of a Program for the
Accelerated Replacement of:
Tast Iron Mains and Bare
Steel Mains and Service
Lines, a Sales
Reconciliation Rider to
Collect Difference Between:
Actual and Approved
Revenues, and Inclusion in:
Operating Expense of the
Costs of Certain
Reliability Programs.

PROCEEDINGS

VOLUME IT
pefore Mr. Gregory Price, Attorney Examiner, at the
Public Utilities Commission of Ohio, 180 East Broad

Street, Room 11-F, 9:00 a.m. on Wednesday, August 20,

2008,
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APPRARANCES:

MoNees, Wallace & Nurick

By Mr. Samuel C. Randazzo

Ms. Gretchen J. Hummel

Ms. Lisa G. MchAliaster

Mr. Joseph M. Clark

Fifth Third Center, Suite 1700
21 East State Street

Columbus, Ohio 43215

and

Vectren Energy Delivery of Chio, Inc.
By Mr. Larry Friedeman

One Vectren Square

Evansville, Indiana 47708

On behalf of the Company.

Chester, Willcox & Saxbe, LLP
By Mr. John W. Bentine

Mr. Mark S. Yurick

Mr. Matthew 5. White

8h East State Street
Columbus, Ohio 43215

On behalf of Interstate Gas Supply.

Veorys, Sater, Seymour and Pease, LLP
By Mr. Gregory R. Russell

and Mr. W. Jonathan Airey

52 East tzay Street

P. 0. Box 1008

Columbus, Chio 43216-1008

on behalf of Honda of America
Manufacturing.

Mr., Nolan Moaser
1207 Grandview Avenue, Suite 201
Columbus, Ohio 43212

On behalf of Ohio Environmental Council.
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APPEARANCES (Continued):

Mr. David C. Rinebolt
231 Fast Lima Street
P.0O. Box 1793

Findlay, Ohio 45839-1793

and

Mz, Colleen Mooney
1431 Mulford Road
Columbus, Ohio 43215

On behalf of Ohio Partners for
Af fordable Energy.

Janine L. Migden-Ostrander

Ohio Consumers' Counsel

By Ms. Maureen R, Grady

Mr. Joseph P. Serio

Mr. Michael E. Idzkowski

10 West Broad Street, Suite 1300
Columbus, Ohio 43215-3485

On behalf of the Residential
Consumers of the State of Ohio.

Nancy Rogers, ©Ohio Attorney General
Duane W. Luckey, Senior Deputy
Attorney General

Public Utilities Section

By Mr. Werner L. Margard III

and Ms., Anne L. Hammerstein

180 East Broad Street, 9th Flecor
Columbus, Ohio 43215-3793

On behalf of the Staff of the Public
Utilities Commission.
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Wednesday Morning Session,

August 20, 2008.

ATTORNEY EXAMIMER: Let's go on the
racord. Good morning. The Public Utilities
Commission has set for hearing at this time and this
place Case No. 07-1080-GA-AIR, et al., In the Matter
of the Application of Vectren Energy Delivery of
Ohio, Inc., for Authority to Amend Its Filed Tariffs
to Increase the Rates and Charges for Gas Service and
Related Matters.

My name 1s Gregory Price. 1 am the
Attorney Examiner assigned to preside over this
hearing. This 1s our second day of hearing in this
proceeding; therefore, I would like to start by
taking abbreviated appearances just so we have a
record of who all is in the hearing room at this time
starting with the company.

MS. HUMMEL: Thank you, your Honor. On
behalf of Vectren Energy Delivery of Ohio, McNees,
Wallace & Nurick, by Sam C. Randazzo, Gretchen J,
Hummel, Joseph M. Clark, 21 East State Street,
Columbus, Chio 4321%, and Lawrence K. Friedeman, vice

president and deputy general counsel of Vectren
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Ms. GRADY: Mr. Ulrey, that's all the

questions I have. [ am now going to turn you over to
Mr. 3Seri¢, 1f the bench will allow.

ATTORNEY EXAMINER: Let's go off the
record for one mement,

(Recess taken.)

ATTORNEY EXAMINER: Let's go back on the
record. Mr. Serio,

MR. S5ERIO: Taank youw, your Honor.

CROSS-EXAMINATION {(Continued)

By Mr. Seric:

0. Good morning, Mr. Ulrey.
A. - Good morning.
Q- You are the policy witness behind the

company 's propcesal to implement the fixed variable
rate design, correct?

A. Correct.

Q. And by straight fixed variable we are
referring to an increass in the recovery of the fixzed
charge and a decrease in the recoverylon the
volumetric charge, correct?

A. An official definition of straight fixged

variable would be only a customer charge and no

ABRMSTRONG £ OKEY TR Cntimhne Phia (ATAY 274-04R1
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volumetric charge. The way it's evolved in Ohio we

are now talking in terms cf partial straight fixed
variablae and full straight f£ixed variable. Under
partial straight fixed variable there are increases
to the customer charge, decreases to the volumetric
charge, but the volumetric charge remains nonzero.
Q. Okay. And am T correct that the main

driver behind the company wanting to go to a straight

fizxed variable rate design is the steadily dec:reasinq7'=

average usage per customer that the company has
axperienced?

A, That's ar important consideration but
1t's by no means the only consideration. The
testimony of Mr. Qvercast in this proceeding
describes a number of other reasons to pursue
movement to stralght fixed variable.

Q. You referenced in your testimony some
American Gas Assoclation studies that supported or
documented the decreases in annual sales. Do you
recall that?

A. Yes, T do.

0. When you were looking at those studies,
did the company assume that decreases in sales per

customer ars going to continue at the same pace, or

ARMSTRMNYL & OKEY TN Catimhne Ahin (614 224-0481
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1s there some point in time where i1t's your belief

that customers will have learned to have conserved
about as much as they can and there is a base level
of usage that's required by a customer in the Midwest
in order to keep warm in the wintertime?

A. There are many factors that impact
average use per customer. L've been in the gas
business for 27 or B years, and the average use per
customer when I came in the business at Indiana Gas
Company was aboub 141 dekatherms per customers. I&'s
dropped in Indiana to in the 80s. It's had varying
percentage reductions each year.

Some of it related to more efficient
appliances being mandated by the Federal Government.
Some of it had to do with higher -- tighter homes as
far as insulation, set back thermostats, a number of
things continue to change, but the downward trend
continues. It's our concern is that it will continue
to accelerate or it will stay high, the reduction in

average use per customsr, kecause of the high natural

gas prices compared to prior years. The AGA has dons

— . M
other studies con price slasticity, and as the prica

of gas goes up, it 15 expscted that customers will

continue to dial down, so my expectation is AUPC, or
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average use per customer, wlill continue to decline
into the future.

Q. You referenced 141 dekatherms. That
would be roughly 141 Mcf, right?

Al That's right.

Q. And approximately what year was that?

A. It was 19281, I beliave.

Q. So from 1981 to approximately 2008 which
wonld be a 27~year period?

A. Tes.

0. The consuwption decreased from 171 DOM to
somewhere in the 80s, correct?

A. Correct.

Q. If you project from 2008 27 years to
2035, you would anticipate seeing the consumption to
go from in the §0s5 down into the 20s7?

A. I wouldn't necessarily project Lhe same
reduction as has occurred to date. I wonld though,
as I salid, continue to believe that there will be a
reduction in average use per customer over time.

Q. and the reason that the reductions goling
forward are going to be les: than what you have
experienced in the past 15 once you insulate a home,

you've probably done the majority of what you can do

ARMESTRONS £ NKREY TR ) = Ohie (A14Y 2240491
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Steel Mains and Service
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Reconciliation Rider to

Collect Difference Between:

Actual and Approved

Revenues, and Inclusion in:
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Cozts of Certain
Reliakility Programs.
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Friday Morning Session,

dugust 22, 2008

ATTORKNEY EXAMINER: Let's go on the
record. Good morning. The Public Utilities
Commission has set for hearing at this time and this
place Case No. 07-1080-GA-ATR, In the Matter of the
Application of Vectren Energy Delivery of Ohio, Inc.,
for Ruthority to Amend Its Filed Tariffs ro Increase
the Rates and Charges for Gas Services and Related
Matters.

My name is Gregory Price. I am the
Attorney Examiner assigned to preside over the
hearing today. Let's begin by taking abbreviated
appearances by the parties sc we know who is in the
room today. The company.

MS. HUMMEL: Thank you. Sam €., Randazzo,
Gretchen J. Hummel, and Joseph M. Clark, and Lawrence
K. Friedeman on behalf of the company.

ATTORNEY EXAMINER: Thank you.

Mr. Airey.

MR. AIREY: Thank you, your Honor.
Jonathan Airey from Vorys, and I think I will be

joined by Greg Russell at some point an behalf of
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Q. To the extent that density of customers

per square mile differs, is that a factor that would
affect cost per serving customers?

A There are so many variables assoclated
with that. It's not only the length of mains
associated with density but also the cost to install
mains in more dense areas. Our rates do not
differentiate based on geography so.

ATTORNEY EXAMINER: Are vou =zaying there
are some variables that are increased when density
goes up and some variables that are decreased when
density goes up?

THE WITHESS: Your Honor, that’s my
understanding. The best witness to address that is
Mr. Overcast. He testifies on the costs to serve
customers and I think would be best equipped to
respond to those type questions.

ATTORNEY EXAMINER: Thank vyou.

ME. SERIO: I guess it doesn't pay to be
cleanup.

Q. The company has a certain number of low
use customers on the system today. T believe in
depesition you estimated there were approximately

2,000 bills that were customers that might
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94
discontinue gas service altogether because of the

change in how the rate design is going to flow to
them on -- in their bills. Do you recall that?

A, Yes, I do. And I have some better
numbers assoclated with that. I had stated 8,000
bills, but, in fact, it was actually 3,000 customers
in total, perhaps 3,200 both residential and general.
That's more like 37,000 bills. Tt represented all
customers with usage less than 60 Cef per year, in
other words, half an Mcf per month or no usage
whatsoaver.

Q- And so your asgumption is for those low
usage customers below 60, they are using gas for
reasons other than heating?

A. Most assuredly they would not be using
that for space heating.

ATTORNEY EXAMINER: Are they using --
would usage that low -- I am afraid to ask the
question, it will reveal my lack of knowledge, but
here goes, when you say that low, would it indicate
people using it for heating hot water or not heating
hot watex?

THE WITNESS: It could be hot water. It

could be a gas stove. It could be ——
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ATTORNEY EXAMINER: Fire pits?

THE WITHESS: A fire pit, maybe a gas
log, but certainly it wouldn't be more than one of
those. It's just very, very low usage,

ATTORNEY EXAMINER: But it could be a hot
water tank.

THE WITNESS: It could be a hot water
tank. Those usually, T believe, use more than that
per month, but it could be a very small usage, T
mean, very =mall hot water tank.

Q. (By Mr. Bario) And you indicate it was
37,000 billing units?

Al That's the total number of bills.

Q. On an annual basis.

‘Al It's 12 times the 3,200 or 3zoc.

Q. So 1f all those customers decided to quit
taking gas, the lost revenues to the company would be
$7 customer charge times that 37,000 number, correct?

Al Part of that was general service
customers, and that's 310, so T believe the total --
and we made a pro forma adjustment to indicate these
customers would not be on the system reacting to a
full price -- a partial full price, and that totaled

about 3300,000. Tt included the customer charge as
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wall as the small amount of pase rate revenue

recovered through the volumetric charges.

ATTORNEY EXaMINER: And that pro forma
adjustment is in your sghedules?

THE WITNESS: It is reflected in our
schedules. I don't know that it's separately
identified but --

ATTORNEY EXAMINER: 1It's reflectad in
vour schedules?

THE WITNESS: It is.

Q. Your pro forma adjustment showing that is
atter the teat year, correct?

A That's correct,

Q. So if those customers leave bthe system,
there is no impact on customers in this rate
proceeding, but it would happen in the next rate
case, correct?

M&. HUMMEL: Your Honor, could we go off
the record for a minute?

ATTORNEY EXAMINER: Yes.

{Discussion off the record.)

ATTORNEY EXAMINER: Let's take 5 minutes.

(Recess taken.}

ATTORNEY EXAMINER: Let's go back on the
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2003 Chio PUC LEXIS 62, *
In the Matter of the Commission’s Investigation Into the Modification of Intrastate Access Charges,
Case No. 00-127-TP-COI
PUBLIC UTILITIES COMMISSION OF OHIO
2003 Ohio PUC LEXIS 62
February 20, 2003, Entered

CORE TERMS: reduction, mirroring, intrastate, access charge, interstate, renewed motion, untimely,
assignments of error, ratemaking, expedited, earning, contra, unreascnably, pendency, offset, tariff,
avail, four-factor, assignment of error, collateral attack, rate of return, amend, confiscatory,
calculations, memorandum, revised, deprive, resume, unjust, caps

PANEL: [*1] Alan R. Schriber, Chairman; Ronda Hartman Fergus; Judith A. Jones; Donald L. Mason;
Clarence D, Rogers, Ir.

OPINIOQN: ENTRY ON REHEARING

The Commisslon finds:

(1) On June 27, 2002, after carefui consideration of a Motion to Amend and Supplement
Access Recovery Charge or, in the Ajternative, Motion for Stay, filed by Verizon North Inc.
{Verizon) as well as the memoranda contra filed by the Ohio Consumer's Counsel {OCC)
and the joint fiting by AT&T Communications of Ohio, Inc., TCG Ohio, and WarldCom, Inc.
(IXCs), the Commission issued an entry denying the substance of Verizon's motion and
ordering Verizon to continue mirroring interstate charges on an intrastate basis.
Recognizing the utility of the settled results from similar issues in the past, the Commission
granted Verizon's request for a stay of the ordeted reductions for a six-month peried, until
January 2, 2003, as a means to encourage ancother settled result of the issues. To further
this effort, the Commission directed Verizon to file updated information and detailed
supporting decumentation for the company's revised earnings calculations. The
Commission stated that, if the company believes that an increase to the access

recovery [*2] charge (ARC) is still necessary after reviewing the revised earning
calculations, Verizon should meet with the various Interested parties (Staff, OCC, and the
IXCs) to discuss issues associated with the reductions and Verizon's proposal to increase
the ARC. By the same entry, Verizon was ordered to resume mirroring of the interstate
charges consistent with the Commission's previous access decisions in this proceeding, the
policy dating back to Case No. 83-464-TP-CQI, and to file the necessary tariffs or
documentation to ensure the ordered mirroring on January 2, 2003, The Commission set
up a process for the parties to achieve a settled result, but let the parties know that,
absent a Commission entry otherwise, the mirroring would absotutely take affect on
January 2, 2003.

(2) On December 3, 2002, Verizon filed a Renewed Motion to Alter Access Recovery Charge
or, in the Alternative, Motion for Stay and Hearing. Among other things, Verizon's motion
reguests that the Commission grant an extension to the existing access charge reduction
stay beyond January 2, 2003, in order to allow the Commission time to hear, examine, and
rectify the alleged annual revenue reduction that would result [*3] from mirroring the
interstate access charge reductions on an intrastate basis without also implementing a
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corresponding Increase to the ARC. Verizon asserts that the impact on an intrastate basis
results in a 7.69 percent intrastate regulated rate of return. The motion further reguests
that Verizon be directed to file tariffs appropriate to such stay. Verizon maintains that,
shoutd the Commission reject its proposed amendment to the ARC, the additional mirrored
reduction would e uniawful and wouid reduce Verizon's rate of return to a per se
confiscatory level.

(3) On January 23, 2003, the Commission issuad an entry denying Verizon renewed motion
filed on Decembaer 3, 2002. In denying Verizan's renewed motion, the Commission found
that Verizon's original request to alter the access recovery charge was fully considered and
rejected in our June 27, 2002, decision in this docket. As a result, Verizon's December 3,
2002, renewed motion constituted an untimely challenge of the June 27, 2002 decisicn.
The Commission further found in the January 23, 2003, entry that, as a result of an earlier
stipulation approved by the Commission on July 19, 2001, in this matter, Verizon had been
made [*4] whole for the incremental impact of mirroring the Coalition for Affordable
Local and Long Distance Services' (CALLS') proposal in Ohio beyond the Commissian’s
tongstanding policy of mirroring traffic-sensitive interstate access charges on an intrastate
basis. The Commission concluded by stating that, should Verizon belleve that its earnings
are deficient, the more appropriate remedy 1s to file a traditional rate case or propose an
alterative regulation ptan,

(4) Section 4903.10, Revised Code, states that any party who has entered an appearance
in a Commission proceeding may apply for an application for rehearing with respect to any
matters determined by filing an application within 30 days after the entry of the order upon
the journal of the Commission.

(5) On February 3, 2003, Verizen filed an application for rehearing of the Commission's
January 23, 2003 entry and, simuitaneously, a motton for stay and request for expedited
ruling. In its application for rehearing, Verizon maintains that the January 23, 2003, entry -
is arbitrary, unreasonable, unconstitutional, and an abuse of discretion for the following
reasons:

(a) The January 23, 2003, entry arbitrarily and unreasgnably [*5]} directs
revenue reductions without directing simultaneous revenue offsets, resulting in
conftscation without due process of taw.

(b).The January 23, 2003, entry engages in single-issue ratemaking, contrary
to the Chio Revised Code.

(c) The January 23, 2003, entry Impreoperly and unreasonably finds that
Verizon's renewed motion filed December 3, 2002, was an untimely request for
rehearing.

(d) The January 23, 2003, entry is arbitrary and unreasconable bacause it does
not mirror all changes to interstate access charges directed by the CALLS order
on a permanent basis despite precedent to the contrary.

(e} The lanuary 23, 2003, entry is contrary to the Commission’s own precedent
with respect to mirroring federal access charges,

In support of its maotion far stay pending rehearing and appeal, Verizon submits that with
each passing day the company losses approximately $ 27,000 and that the company is
unable to recover retroactively those lost revenues, Consequently, according to Verizon, It
would be unjust and unlawful to deprive the company of those revenues during the
pendency of this reviaw. Further, for these same reasons, Verizon submits that an
expedited ruling on its motion [*6] is warranted pursuant to Rule 4901:1-1-12(C}, Chio
Administrative Code.

(6) Memoranda contra Verizon's application for rehearing were filed by ATAT
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Communications of Ohio, Inc. and TCG Ohio (jointly AT&T} on February 13, 2003, and by
the OCC on Februaty 18, 2003. In its memorandum contra, AT&T submits that Verizon has
ralsed no new argument not already considered by the Commission on at least three
previous occasions. Further, AT&T claims that Verizon's most recent application for
rehearing is nothing more than an untimely collateral attack on the June 27, 2002, entry
and must be dismissed,

In its memorandum contra Verizon's application for rehearing, the OCC asserts that Verizon
has failed to show that the access charge rates resulting from the January 23, 2003, entry
are confiscatery and, in any event, Verizon has failed to take advantage of the ratemaking
options avaitable to the company should Verizon belleve that the current earnings are
below a reasonable level for whatever reason, including reduction of access charges.

{7) Verizon's application for rehearing filed on February 3, 2003, is denied in its entirety.
Initially, we note that four of the five grounds for rehearing [*7] outlined in Verizon's
February 3, 2003, application for rehearing have been addressed previcusly by the
Commission. Importantly, after reviewing hundreds of pages of documents filed in two
rounds of ceomments, including comments from Verizon, the Commission, on January 11,
2001, Issued an opinion and order adopting the rate caps and rate reductions of the CALLS
plan an an intrastate basis for the four largest incumbent local exchange carriers in Ohig
including Verizon. On February 12, 2001, Verizon fited an application for rehearing of the
Commission's January 11, 2001 order. The Commission denied Verizon's assignments of
error in its entry on rehearing issued March 15, 2001, Thereafter, Verizon again flled for
rehearing of the March 15, 2001 entry on rehearing and again the Commission denied
Verizen's application for rehearing in an entry on rehearing issued May 5, 2001.

Having previously addressed Verizon's arguments contained in its first, second, fourth, and
five assignments of errar on at feast two prior occasions in this docket, the Commission
need not further address those arguments at this time. The Commission notes that Verizon
had a pracedure availabte to it in order to [*8] challenge the Commission's adaption of
the CALLS' rate caps and rate reductlons and Verizon failed to avall itself of that pracedure.
The four assignments of error listed above are nothing more than a collateral attack on
those prior decisions. Accordingly, the Commission will not further address those
assignments of error.

(8) Verizon's final assignment of error is that the January 23, 2003, entry improperly and
unreascnably finds that Verizon's December 3, 2002, motion was an untimely request for
rehearing. Verizen continues that the company had no reason to seek rehearing of the June
27, 2002, entry insofar as the entry did not adversely impact Verizon.

Rehearing on this assignment of error is likewise denied. The Commission very clearly
indicated in the June 27, 2002, entry that we gave no credence to Verizon's arguments
seeking to amend and supplement the access recovery charge. It is equally clear in the
June 27, 2002, entry at page three that "unless otherwise ordered, on January 2, 2003, the
company {Verizon) shall be required to resume the mirroring of interstate charges on an
intrastate basis...." There is no question that the very same reductions of Verizon's
intrastate [*9] access charges ordered by the June 27, 2002 entry are the subject of
Verizon's current challenge. Verizon apparently confuses the Cormmission's willingness to
affard the company time te avail itself of the settlement apportunity or ratemaking
remedies available to it. But that confusicn is disingenuous, given that Verizon previously
effectuated the access charge reductions ordered by the June 27 entry through a Juhe 28,
2002 tariff filing. The time to seek rehearing or clarification of the Cammission's June 27,
2002, entry has run. Accordingly, the arguments made in Verizon's Februaty 3, 2003,
application for rehearing must be denied.

(9) Concurrent with the filing of its application for rehearing, Verizon filed a motion for stay
of the January 2, 2003, rate reductions as well as a request for an expedited ruling. As
noted above, Verizon's sole argument offered in support of a stay is that it would be unjust
and untawful to deprive verizon of the revenues accruing during the pendency of review of
the January 23, 2003 entry.
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Verizon's request for a stay of the January 2, 2003, rate reductions during the pendency of
the appeal of this matter is denied. There is no controlling precedent [*10] in Ohio setting
farth the conditions under which the Commission wili stay one of our own orders. Yet the
Commission has urged the adoption of a four-factor test governing a stay that was strongly
supported in a dissenting opinion by Justice Dauglas in MCI Telecommunications Carp. v.
Pub, Util. Comm. (1987}, 31 Ohig St.3d 604, This four-factor test has been deemed
appropriate by courts when determining whether to stay an administrative order pending
judicial review. This test Includes and examination of:

(a) Whether there has been a strong showing that movant is likely to prevail on
the merits;

(b) Whether the party seeking the stay has shown that it would suffer
irreparable harm absent the stay;

{c) Whether the stay would cause substantial harm to other parties; and

{d) Where lies the public interest.

Verizon's motion for stay does not even address these factors tet alone prevaitl on them.
Moreover, as previously noted, Verizon does have ratemaking options avatlable to it if the
company believes that it has just and reasonable grounds for a rate increase to offset the
alleged access charge revenue loss.

Vertzan has hot met the recognized [*11] test for a stay of the Commisslon's decision and

has elected not to avall itself of the options avallable to offset atfeged access charge
revenue losses. Accordingly, the Cammission denies the motion for a stay,

It is, therefore,

ORDERED, That the application for rehearing flled by Verizon North Inc. on February 3, 2003, is denied

as discussed herein. It is, further,

ORDERED, That the motion for stay and request for expedited ruling fited on February 3, 2003, is
dented as discussed herein, It is, further,

ORDERED, That a copy of this Entry be served upan all parties of record to this proceeding.
THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

Ronda Hartman Fergus

Judith A. Jones

Donald L. Mason

Clarence D. Rogers, Ir.

CASE NUMBER: 00-0127-TP-COI

CASE DESCRIPTION: MODIFICATION OF INTRASTRATE ACCESS
DOCUMENT SIGNED ON: 2/20/2003

DATE OF SERVICE: 2/20/03

PARTIES SERVED
PARTIES OF RECORD ATTORNEYS
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PRESIDENT
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SUITE 700
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Phone: {614) 228-7959

BUCKEYE TELESYSTEM, INC.
THOMAS DAWSON, VICE PRESIDENT
5566 SOUTHWYCK BOULEVARD
TOLEDO, OH 43614

Phone: (419) 724-7251

CENTURYTEL OF OHIO, INC.
VICKIE NORRIS

17 S. HIGH ST. SUITE 1250
COLUMBUS, OH 43215

CINCINNATI BELL TELEPHONE
COMPANY

MARK ROMITO, GOVERNMENMNT
RELATIONS

201 EAST FOURTH STREET
SUITE 102-890
CINCINNATI, OH 45201-2301
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TARIFF MANAGER, LAW & GOVT. AFFAIRS
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CHICAGO, IL 60606

DOUGLAS W. TRABARIS
SENIOR ATTORNEY
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222 W. ADAMS STREET SUITE 1500
CHICAGO, IL 60606

FINNERTY, ELIZABETH

AT&T COMMUNICATIONS OF OHIO,INC.
65 E. STATE ST

SUITE 1500

COLUMBUS, OH 43215

KAHN, BENITA A.

VORYS, SATER, SEYMOUR AND PEASE
52 E. GAY STREET
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COLUMBUS, OH 43216

SALLY W. BLOOMFIELD
BRICKER & ECKLER

100 SOUTH THIRD STREET
COLUMBUS, OH 43215

NORRIS, VICKI M.
CENTURY TELEPHONE COMPANY OF OHIO
17 S. HIGH STREET

SUITE 1250

COLUMBUS, OH 43215

BISHOP, MICHAEL E.
CINCINNATI BELL TELEPHONE CO.

P.0. BOX 2301
CINCINNATI, OH 45201-2301

HART, DOUGLAS E.
FROST & JACOBS

2500 PNC CENTER

201 EAST FIFTH STREET
CINCINNATI, OH 45202

MARSHALL, DONALD I.
EAGLE ENERGY

4925 CLEVES PIKE
CINCINNATI, OH 45238
Phone: (513} 251-7283

WENTZ, ROBERT J.
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CTSI, INC.
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Phone: (717) 901-9142
DOYLESTOWN TELEPHONE COMPANY
THOMAS 3. BROCKMAN, PRESIDENT
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DOYLESTOWN, QH 44230

Phone: (330) 658-2121

HORIZON CHILLICOTHE TELEPHONE
68 EAST MAIN STREET
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MCLEODUSA TELECOMMUNICATIONS
SERVICES

DAVID R. CONN

5929 BAKER ROAD

SUITE 475

MINNETOMNKA, MN 55345-5955
~Phone: (219) 790-7800

Fax: (319) 790-7015

QFFICE OF CONSUMERS' COUNSEL.

10 WEST BROAD STREET
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COLUMBUS, OH 43215
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RICKEY, KRISTA L.
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CHRISTENSEN CHRISTENSEN &
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OFFICE OF CONSUMERS COUNSEL
10 W, BROAD STREET, SULTE 1800
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OHIO CONSUMERS® COUNSEL
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OHIO BELL TELEPHONE COMPANY
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STEWART, JOSEPH R.

SPRINT

50 WEST BROAD STREET

SUITE 3600

COLUMBUS, OH 43215
TCG QHIO DOUGLAS W. TRABARIS
ELIZABETH FINNERTY, ASSISTANT VICE SENIOR ATTORNEY
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65 EAST STATE STREET 222 W, ADAMS STREET SUITE 1500
SUITE 700 CHICAGO, IL 60606
COLUMBUS, OH 43215-7959
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TERRI B. NATOLI, V.P. REG. AFFAIRS BRICKER & ECKLER
460 HERNDON PARKWAY 100 SOUTH THIRD STREET
SUITE 100 COLUMBUS, OH 43215

HERNDON, VA 20170

Phone: (703) 326-4650

Fax: {(703) 326-4887
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TIME WARNER TELECOM OF OHIO, L.P. SALLY W. BLOOMFIELD
PAMELA H. SHERWOOD, V.P. REG AFF. BRICKER & ECKLER
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Phone: {(800) 565-8982

UNITED TELEPHONE CO. OF OHIO DBA HELMICK, DANIEL R.
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JOSEPH R. STEWART AFFAIRS
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SUITE 2600 50 W. BROAD ST., SUITE 300
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SPRINT
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OVERLAND PARK, K5 66251
STEWART, JOSEPH R,
SPRINT

50 WEST BROAD STREET
SUITE 3600

COLUMBUS, OH 43215
TERRY, DARLENE N.
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6360 SPINT PARKWAY
OVERLAND PARK, KS 66251
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2007 Qhio PUC LEXIS 575, *

In the Matter of the Petition of MCimetro Access Transmission Services LLC dba Verizon Access
Transmission Services, Inc, for Arbitration of Interconnection Rates, Terms, and Conditions and Related
Arrangements with United Telephone Company of Ohio dba Embarg

Case No. 06-1485-TP-ARB
PUBLIC UTILITIES COMMISSION OF OHIO
2007 Ohio PUC LEXIS 575
August 24, 2007, Entered

CORE TERMS: examiner, final version, memorandum, conduct business, neqgotiation, observes, contra,
interconnection, expedited

OPINIONBY: {*1] LYNN
OPINION: ENTRY
The Attomey Examiner finds:

(1) On August 20, 2007, MCI Metro Access Transmission Services LLC dba Verizon Access
Transmisston Services, Inc. (Verizon) filed a motion for stay and request for expedited
consideration {Motlon for Stay) of the Commission's July 25, 2007, Order on Rehearing
{Commission Order) in this matter. The Commission Order concems the terms of an
interconnection agreement (1ICA) between Verizon and United Telephone Company of Ohio
dba Embarg (Embarg). Also on August 20, 2007, Verizan filed a memorandum (Verizeon
Memorandum) tn support of its Motlen for Stay.

The Commission Order had concliuded that compensation for virtual NXX (vNXX) traffic
under the ICA should be addressed by incorporating into Section 55.4 of the ICA the
tanguage propoesed by Embarg an May 2, 2007. The Commission Order had als¢ directed
the parties to file the final version of the ICA, including tanguage for Section 55.4, by
August 25, 2007. Verizon's'Motion for Stay argues that the Commission Order “erred in
several material respects, not the teast of which was its decision to modify the Award sua
sponte.” Therefore, concludes Verizon, a stay of the Commission Order to file [*2] the ICA
is necessary. Because of the impending August 25, 2007, deadline for filing the finai ICA,
Verizon adds that it is also requesting an expedited ruling on its Motion for Stay. nl

{2Y On August 23, 2007, Embarq fited a reply {Embarqg Reply) to Verizon's Motion for Stay,
In Embarq's opinion, given that the Commission issued an Arbitration Award in this case on
Aprii 18, 2007, and subsequently issued the Commission Order on Julty 25, 2007, Verizon is
effectively asking the Commission to consider its decision regarding vINXX for a third time.
Embarg believes that the viNXX issue has already been argued, considered, and decided by
the Commission. Further, asserts Embarq, Verizon's pleadings do not contain any new
arguments or evidence that would result in a different decision by the Commission.

Embarg adds that the Supreme Court of Ohio has determined that Section 4903.16.
Revised Code, applies to all efforts to stay final Commission arders, Under this Revised
Code section, Embarg points out, "an undertaking,” such as the posting of a bond, is a
condition for granting a stay. Noting the "substantial dollars that are at risk” for Embarg if
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[*3] there is delay in implementing the ICA, Embarg urges the Commission to reguire
Verizon to post a bend if & stay is granted.

(3) The attorney examiner observes that the Commission Order had directed the parties to
file the final version of the ICA by August 25, 2007 and that the Commission has not yet
issued a decision regarding Verizon's Application for Rehearing. The attorney examiner
further observes that Embarg has not, but presumably will, fite a memorandum contra
Verizon's Application for Rehearing. Finally, while cognizant of Embarg's financial concerns
if Implementation of the ICA currently under negotiation is delayed, the attorney examiner
notes that the parties are still able to conduct business under terms of a previously
negotiated ICA. n2 Given that Embarg's arguments in an anticipated memorandum contra
are unknown, as is the Commission's declsfon concerning the outcome of Vearizon's
Application for Rehearing, and presuming that the parties continue to conduct business
under a prior ICA, the attorney examiner concludes that it is appropriate to grant Verizon's
Motion for Stay until the Commission orders otherwise.

ni Verizon's Motion for Stay aiso refers to Verizon's Application for Rehearing, which was filed on
August 20, 2007, In the Applicatton for Rehearing, Verizon argues that Embarg's June 29, 2007, Mation
for Clarification and Application for Rehearing was not filed within the 30-day period allowed by Section
4903.10, Revised Cgde, for such a filing. Verizon also argues that, alternatively, the Commission Order
was arbitrary and capricious because it rejected Verizon's proposed ICA {anguage that the Commission
had previously found appropriate in the Commission Order. [*4]

n2 The petition for arbitration filed on December 19, 2006, states that the parties had operated under
an interconnection agreement cffective April 1, 2004, through July 31, 2005, and that the parties
subseguently agreed to a stipulated starting date for negotiations of July 12, 2006. Presurmably, the
parties have continued to operate under terms of the prior agreement whHe terms of the subsequent
agreement are being resolved.

It is, therefore,

ORDERED, That the parties not file a final version of the ICA until further directed by the Commission
to do so. It is, further,

ORDERED, That a copy of this entry be served upon Verizon and its counsel, Embarg and its counsel,
and all interested persons of record.

THE PUBLIC UTILITIES COMMISSION OF OHIG
James M. Lynn
Attorney Examiner

Entered in the Journal
ALIG 24 2007
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1995 Ohio App. LEXIS 5825, *

STATE OF ORIQ, Plaintiff-Appellant Cress-Appellee v. 5-PIQ KRISTEN K. SANDERS, Defendant-
Appellee Cross-Appellant

C.A. CASE NO. 95 CA 11, 95 CA 12
COURT OF APPEALS OF OHIO, SECOND APPELLATE DISTRICT, MIAMI COUNTY

1995 Ohio App. LEXIS 5825

September 29, 1995, Rendered
NOTICE:

[*1] THE LEXIS PAGINATION OF THIS DOCUMENT IS SUBJECT TO CHANGE PENDING RELEASE OF
THE FINAL PUBLISHED VERSION,

PRIOR HISTORY: T.C. CASE NO.94-TR-C-3104.

DISPOSITION: Reversed and remanded.

CASE SUMMARY

PROCEDURAL POSTURE: Appellant state government sought reversal of the judgment of the Court
of Commaon Pleas of Miami County {Ohto) declaring that the mandatory sentencing pravisions of
Ohio Rev. Code § 451 1.19 were unconstitutional.

OVERVIEW: Appellee drunk driver pled no contest to new drunk driving charges. As a recidivist
offender, she was subject to a mandatory term of confinement, ticense suspension, and
immobilization of the vehicle she drove, She flled a motion to declare the mandatory sentencing
statute unconstitutional, and the court granted that motion, striking the law. Appellant state
government took an appeal. The court reversed ali but ane small portion of the trial judge's order,
and remanded the case for resentencing. In so ruling, It rejected, one-by-one, appellee's claims that
the mandatory sentencing statute violated due process, equal protection, the prohibition on ex post
facto laws, the prohibition on cruel punishments, the prohibition on excessive fines, and the
separation of powers doctrine. In some instances, the court held that appellee lacked standing to
chailenge certain provisions of the mandatory sentencing statute since they were inapplicable to her
{she not having reached the number of prior canvictions triggering those provisions}. The only part
aof the trial judge's order that was upheld was the complete bar on judicial stays of administratively-
issued license suspension arders,

OUTCOME: The judgment was reversed, and the case was remanded for resentencing. The

mandatory sentencing provisions of Ohio Rev, Code § 4511.19 did not violate any provision of the
state or federal constitutions, save one minor flaw.

CORE TERMS: offender, assignments of error, impoundment, sentence, suspension, driver, |icense
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suspension, forfeiture, excessive fines, separation of powers, mandatory, classification, convicted,
judicial power, fine, motor vehicle, administrative suspension, incarceration, license, arrest, ex post
facto faw, erroneous deprivation, alcohol, seizure, prompt, driving privileges, sentencing provisions,
reasons stated, enhancement, fefony

LEXISNEXIS® HEADNOTES = Hide

el

Criminal Law & Procedure > Sentencing > Alterngtives > I veryiow
Coiminal taw & Procedure > Sentencing > Guidelines > General Overviey ol
Criminal Law & Procedyre > Sentencing > Imposition > General Qverview 9‘-':;
HN1 3 Crimes are statutory, as are the penalties for them, and the only sentence which a trial
court may impose is one provided by statute. A court has no power to substitute a different
sentence for that provided by law. An attempt to disregard statutory requirements when

imposing a sentence renders the sentence a nullity or void. More Like This Headnote |
Shepardize: Restrict By Headnote

Criminal Law & Procedure > Criminal Offenses > Vehicular Crimes > Driving Ynder the Influence > Penaities
Criminal Law & Procedure > Sentencing > Muitiple Convictions ﬁ'n
Transpoctation taw > Privage Vehicles > Cperator Licenses > Reyocation & Suspension .

HN2 % Ohio Rev. Code § 4507.16(B}(3) requires the triat courts to suspend for not fess than one
year nor more than 10 years the operator's license of any drunk-driving offender who has
had two drunk driving viotations within the preceding five vears. Other provisions in the
statute require greater or lesser perlods of suspension, depending on the offender's
record. More Like This Headnote

Griminal Law & Procedure > Criminal Offenses > Vehicular Crimes > Driving Under the Influence > General Overview *:ﬂ
Criminal 1aw & Procedyrg > Sentencing > Forfeitures > General Uverview %ol
Criminal Law & Procedure > Sentencing > Myltiple Convictions *:t.t?

Hi¥3:4 Ohio Rev. Code 88 4511.99(A)(4) and 4511,193(B}2)(b) require trial courts to impound

the automoblles driven by drunk driving offenders who have had two drunk driving
violations within the preceding five years. More Like This Headnote

Constitutional Lay > Egual Protection > Level of Review
N4 % Unless a statutory scheme involves a suspect classification or a fundamental right, it
survives an equal protection analysis when it bears a rational relationship to a legitimate
governmental purpose. Unless the statute is wholly irrelevant to achlevernent of that
purpose, it must be upheld. More Like This Headnote | Shepardize: Restrict By Headnote

Constitutional Law > Equal Protection > Scoge of Protection S
Transportation Law > Private Vehicles > Operaker Licenses > General Oyerview ‘:n
H13 3 Operation of a motor vehicle is a prlvitege, not a right. It is no doubt an important privilege,
and cannot be denled without due process of law, However, it is not a fundamental right
subject to the requirements of the Equal Protection clause. More Like This Headnote |
Shepardize: Restrict By Headnote

Constitubional {aw > £gual Protection > Scope of Protection ‘:H,
Criminal Law & Procedure > Criminal Offenses > Vehicular Crimes > Driving tinder the Influence > Penalties *-'135
Criminal 1aw & Procedure > Sentencing > Gyidelines > Adjustments & Enhancements > Criminal History >
General Overview ﬁu
46 & The classifications created by the drunk driving penalty statutes present no constitutionally
suspect differences. More Like This Headnote

Criminal Law & Procedure > Criminal Offenses > vehicular Cdmes > Priving Under the Influence = General Overylew Xk
Governments > Legislation > Overbreadth tiii
HNZ % Whether a statute is rationally related to a legitimate governmental purpose depends on
whether its goal is a legitimate one for government to seek and whether the means
employed are rationally related to the goal involved. The rational basis test requires only
that the statute's means be rationally related to its goal, not that the means employed must
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be the best way of achieving that goal. More Like This Headnote

Crminal Law & Procedure > Criminal Offenses > Yehigular Crimes > Driving Under the Influence > Bipgd Alcohol & Field
Sobrigty > Geneyal Qverview ‘:.1_1.5
Evidence > Scientific Evidence > Blgod Alcohol %ﬁé
Transportation Law > Private Vehicles > Operator Licenses > General Overview S
HN3 3. Ohio Rev. Code § 4511.191 provides that if a person wha has been arrested for drunk
driving refuses to submit to a chemical test of his ar her blood, breath, or urine for its
alcohol or drug cantent, and that if a person wha submits to the test is shown to have a
blood-alcohol level in a prohibited amount, the arresting officer shall serve a notice on the
offender advising that his or her driving privileges are suspended
immediately. More Like This Headnote

Criminal Law & Procedure > Criminal Offenses > Vehicuiar Crimes > Drlving Under the Influence > Biood Alcohol & Ficld
Sohriety > General Qverview £ }
Criminal Law & Procedure > Prellminary Proceedings > Initlal Appearances > General Qverview S
Franspostation Law > Privatg Vehicles » Operator Licenses > General Overview i
HNZ % Ohio Rev, Code § 4511.191 provides that the license suspension of a drunk driving arrestee
who has refused to take a chemical test will last until his or her initial appearance on the
charge, which will be held within five days, and that the offender may appeal the
suspension at the initial appearance. However, § 4511.191(H){1)} provides that an appeal
does not stay the operatlon of the suspensicn, and no court has jurisdiction to grant a stay
of a suspension. If the offender appeals the suspension, the hearing may be continued upon
the motion of the offender, the prosecuting attorney, or the court. No limit Is put on the
continuance. The offender may obtain reiief from the suspension if he shows, by a
preponderance of the evidence, either that the arresting officer lacked probable cause to
believe that a violation had occurred, or that the officer did rot request the test or did not
inform the arrestee of the consequences of taking it ar not taking it, or that the officer did

not request the test or that the offender did not fail to pass it. More Ljke This Headnote |
Shepardgize: Restrict By Headnote

Congtitutionat Law > Bill of Rlghts > Fundamental Rights > Progedural Due Pro;es__sj > Scape of Protectlon "?_L':-
Transportation Law = Private Vehicles > Operator Licenses > General Overview ‘:u
HN1B ¥ Driving privileges are constltutionally protected property interests and their deprlvation or
suspension by the government implicates the Due Process clause. Whether procedural due
process requires a hearing prior to the action being taken is a determination subject to a
test balancing three factors: First, the private Interest that will be affected by the official
action; second, the risk of an erroneous deprivation of such interest through the
pracedures used, and the prabable value, if any, of additional or substitute procedural
safeguards; and finally, the Government’s interest, incuding the function involved and the
fiscal and administrative burdens that the additional or substitute procedural requirement
would entail. Morg Like This Headnote | Shepardize; Restrick By Headnote
Administrative Law > Anency Adjudication * Hearings » Right to Hearing > Due Process ‘il
Copstitutionat Law > Bl of Rights > Fundamental Rights > Procedural Due Process » Scooe of Protection 4. ]
Criminal Law & Procedure > Crimipal Offenses » Yehicular Crimes > Driving Under the Influgnce > General Qverview i
HNIE & Due process of faw implies, in its most comprehensive sense, the right of the person
affected thereby to be present before the tribunal which pronounces judgment upon a
question of life, liberty or property, to be heard, by testimony or otherwise, and to have
the right of controverting, by proof, every material fact which bears an the question of
right in the matter involved. More Like This Headnote | Shepardize: Restrict By Headnote

Criminal taw & Procedure > Criminal Offenses > Vehicular Crimes > Driving Under the Influence » General Qverview o
Criminal Law f Procedure > Sentencing > Forfeitures > General Overview £

Transporiation Law > Private Vehicles > Operator Licenses > General Qyerview é:n::

HN12 3 The administrative suspension provisions of Dhio Rev. Code § 4511.191 are not lacking in
due process merely because they fall ta provide for prior judicial review. Neither are they
constitutionaly Infirm because they permit an indefinite continuance of past-deprivation
reviews. It cannot be assumed that the courts will allow that to
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happen. Mgre Like ‘This Headnote

Constitutigng| Law > Separation of Powers p

ge 4 of 21

Criminal Law & Procedure > Criminal Offenses > Vehicular Crimes > Driving Under the Influence > General Qveryjew ol

HN13 % Ohip Rev. Code & 4511.191 is lacking in due process because, in view of the very real
potential for continuances In busy municipal courts, coupled with the allied prohibition

against occupational privilege exceptions in Qhip Rev. Code § 4507.16, the absolute
prohibition against stays of execution of the suspension pending a resolution of an appea

is an intolerable burden on the private interests of any driver who has been subject to an

erraneous deprivation. It subjects him or her to an attenuated deprivation of a
constitutionally protected property interest without a reasonable oppertunity for relief. It
also permits the state to seek and obtain a continuance, without limitation, that may

impair a driver's capacity to bear the burden of proof imposed on him or her by the statute

for reversal of the suspension. This denial of due process results from an unconstitutiona
exercise of the judicial power by the General Assembly, which has exercised the judicial
power by prohibiting judicial stays of administrative suspensions in violation of the
principle of separation of powers. More Like This Headnote

Constitutional Law > The Judiciary » Case or Controversy > Constitutignality of Legislation > Gengral Qyerview 4:‘:1
Governments > Legislation > Interpretation ‘;{
HN14 % When unconstitutional features of a statute may be severed from its otherwise
constitutional provisions, courts should sever those unconstitutional provisions to give
effect to the remainder of the statute. More Like This Headnote

Governments > Gourls > Authority to Adiudicate %

Transportation Law > Privgte Vehicles > Operator Licenses > General Qveryiew ‘:\I
HN15 % The provisions of Ohio Rev. Code § 4511.191(H) which prohibit or preclude a court from

staying execution of an administrative suspension during the pendency of an appeal to the
court are unconstitutional. Conseguently, the courts are not bound by those provisions of

the statute., More Like This Headnoke

Criminal Law & Procedyre > Preliminary Proceedings = Initial Appearances > General Overview Ez:i;

Criminal Law & Procedure > Sentencing » Guidelines > Adjustments & Enhancements > Criminal History >
General Overview T
Transportation Law > Private Vehicles > Vehicle Registration > License Plates > Issugnce & Usage 4‘3.\:

HN16 % Ohio Rev. Code § 4511.195 requires that an arresting officer seize and impound the

vehicle driven by a person arrested for a drunk driving violation who has had at least one

prier conviction in the past five years. The officer must also seize the license plates from
the vehicle, The driver, or an innocent owner, can seek a return of the vehicle and its

plates at the offender’s initial appearance. The seizure provision does not apply to rental
vehicles. The court is not prohibited from returning a driver's vehicle or its plates, but if

the court does the driver must promise to make the vehicle availabie at the end of the case

if temporary impoundment or forfeiture is then ordered by the court. More Like This Headnot

Constitutional Law > Bill of Rights > Fundamental Rights » Search & Sejz e > Scope of Protection {;su;-
Constitutional Law > Bill of Rights » Fundamental Rights > Procedural Due Process > Scope of Pratection tn
HN17 % Seizure without notice and an opportunity to be heard does not constitute a due process
violation where the government has an important interest at stake, there is a need for

(5

prompt attention, the summary procedure is carried out by law enforcement officers under

a narrowly drawn statute, and affected persons are afforded an opportunity to be heard
after the seizure. More Like This Headnote

Crimina) Law & Procedure > Cripginat Offenses > Vehjcular Cimes > Briving tnder the Influence > Penalties o
Criminal Law & Procedure » Sentencing > Alternatives > Home Detention %
Criminal Law & Procedure » Sentencing » Consecutive Sentences *é'_;;
HN18 & Ohio Rev. Code § 4511,99{A)(3) requires a sehtencing court to sentence a person who is
convicted of a third drunk driving offense within five years to a definite term of
imprisonment of at least 30 consecutive days and no more than one vear. In the
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alternative, the court may sentence the offender to 15 days imprisonment and a term of
electronically-monitored house arrest of from 15 days to one year, The minimum term of
fmprisonment required under the statute may not be suspended, and during the term the
offender is not eligible for waork release. More Like This Headnote

Constitutional Law > Bill of Rights > Fundamental Rights > Crirninal Pmcess » Cruel & Unusual Punishrment *;;
Criminat Law & Procedure » Sentencing > Cruel & Unusuat Pumshment N

Criminal Law & Procedure > Sentencing > rogo;l"lgnahtz
HR19 & A penaity violates the cruel and unusual punishment clause of U.S. Const. amend. VIII and
Ohio Const. art. 1 § 10 If it is shocking to the community's sense of justice, barbaric, or
grossly disproportionate to the criminal offense far which it is imposed. The test for
disproportionality looks to the gravity of the offense, the sentence imposed for other
crimes in the same jurisdiction, and the sentence imposed for the same crime in other
jurisdictions. More Like This Headnote

Criminat Law & Procedure > Crimingt Qffenses > Vehicular Crim g5 > Driving Linder the Influence > General Overview wni
Criminat Law & Procedure > Sentencing > Crugl & Unysual Punishment ﬁ.

Criminat Law & Procedure > Sentencing > Proportionality + L~
HN29 % The punishments required by Qhio Rev. Code §.4511.99(A) are not so dispropartionate to
the offense involved to present a violation of U.S. Const. amend. VIII. More Like This Headnate

Civil Procedurg > Justigiability > Generat Qverview *:l::
Gonstitutignat Law > The Judiciary > Case or Cantroversy > Standing > (General Overview mé

Criminal Law & Procedure > Guilty Pleas > Gengral Qverview ﬁ:u
21 g A criminal defendant lacks standing to argue the unconstitutionality of statutory provisions
that do not appily to her case. More Like This Headnete | Shepardize: Restrict By Headnote

Constitutionat Law > Separation of Powers i ‘
Constitutionat Law > State Constitutional Operation il
HN22 ¥ The Ohio Consthution organizes the government of the state into three co-ordinate

branches and authorizes each to act in the ways provided. In contrast to the Executive and
Judicial branches, to which powers gre affirmatively granted by the Constitution, the
General Assembly is not granted powers by the Constitution, which only prowdcs
limitations on the powers that the General Assembly may exercise. Therefore, the General
Assembly may pass any law unless It is specifically prohiblted by the state or federal
Constitutions or prohibited by a necessary and obvious impiication they
present. More tike This Headngte

Banking Law > Bank Expansigy > PBranch Banking > General Overyiew ‘;,J

Constitutionat Law > Separation of Powers Rl )

Constitutiongt Lgw > State Constitutional Operation ‘e

HN23 % Ohio Const. art. 1V § 1 vests the judicial power of the state in its courts. Under the

separation of powers doctrine, exercise of the judicial pawers is confined to the caurts.
Therefare, the General Assembly may not exercise judiclal powers. An act of the General
Assembly that assumes to control or exercise judicial power is unconstitutional. Further,
any such act constitutes a denial of due process of law. Mare Like This Headnote

Constitutional Law > Separation_of Powers “3’.—1{5
Criminal Law & Procedure > Sentencing > Guidelines > General Overview Sl
Criminat Law & Procedure > Sentencing > Ranges i
HN24 % L egislative bodies have the autharity to set minimum penalties for criminal
offenses, More Like This Headnote

Constitutional Law > Separation of Powers Sl

Constitytional Law > State Constitutional Operation s
HNZS ¥ The Ohio General Assembly has the plenary power to prescribe crimes and fix penaities.
Laws providing for definite sentences and law praviding the courts with discretion in setting
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the penalty within well-defined limits have both been upheld as within the power of the
General Assembly to enact. More Like This Headnote

Constitutlonal Law > Separation of Powers 4:”-5
Constitutional Law > State Constitutional Operation !
1 ranspostation Law > Private Vehicles > Operalor Lirenses » General Qverview ‘:u
HN26 # The absolute prohibltion of judictal stays of administrative license suspensions in Ohio Rev.
Code § 4511.191 violates the separation of powers principle of the Ohlo
Constitution. More Like This Headnote | Shepardize: Restrict By Headnote

Civil Procedure > Jurisdiction » General Qverview ':m )

Civil Procedure = Remedies > Injunctions > Ereliminary & Temporary Injunctions ol

Governments > Courts > Authority to Adjudicate £

HNZ7 # A court, once having abtalned jurlsdiction of a cause of actlon, has, as an incidental to Its

constitutional grant of power, inherent power to do all things reasonably necessary to the
administration of justice In the case before It. In the exercise of this power, a court, when
necessary In order to protect or preserve the subject matter of the litigatlon, to protect its
jurisdiction and to make its judgment effective, may grant or Issue a temparary Injunction
in aid of or anclllary to princlpal action. The control over this inherent judicial power, in this
particular instance the Injunctlon, is exclusively within the constitutional reaim of the
courts. As such, it Is not within the purview of the legislature to grant or deny the power
nor is It within the purview of the legislature to shape or fashlon circumstances under
which this Inherently judicial power may be or may not be granted or

denled. More Like This Headnote | Shepardize: Restrict By Headnote

Constitutional Law > Bt of Rights > Fundamental Rights > Criminal Process > Cryel & Unusual Punishment

Criminal Law & Procedure > Sentencing > Cruel & Unusyal Pupishment é-'u )
Criming) Law & Procedureg > Sentencing > Forfeifures » General Gverview ‘:ui
HN28 & Impoundment Impases a temporary loss, rather than a permanent loss, and the
government realizes no monetary benefit. However, the crucial guestien Is whether the
reguirement Imposes a monetary punishment. If it does, U.S. Const. amend. VIII appiles,
notwithstanding the fact that the requirement also has a remedial
purpose. More Like This Headnote

Constltutional Law > RBill of Rightg > Fundamental Rights » Criminal Process > Cruel & Linusual Punishmen ‘:4
Criminal Layy & Procedure > Sentencing > Cruel & Unusual Punishment ‘L

Transportation Law > Private Vehlcles > Vehicle Registration » General Gverylew L
H¥29 ¥ The impoundment required by Qhio Rev, Code § 4511.99(A){3)(b) Is a fine for purposes of

U.S. Const, amend. VIII. More Like This Headnate

Constitutional Law > Bill of Rights > Fundamental Rights » Criminal Process > Cruel B Unusual Punishment é*:"-

Criminal Law & Procedure » Sentencing > Cruel & Unusual Punishment S
Criminal Law & Procedure > Senkencing > Excessive Fines !;;‘;]
AN30 % The Excessive Fines clause of LL.S. Const. amend, VIII applies to federal actlons. It has not
been applled to fines imposed by the states. Mare Like This Headnote

Constlitutional Law > 8ill of Rights » Fundamental Rights > £riminal Process > Crug] & Unusual Punishmen i

LCriminal Law & Procedure > Sentencing > Excessive Fines £
HAIE & An excessive fines clause Is contained In Qhjo Const. art, I 8. 9. More Like This Headnote

Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > Cruel & Unusual Punishment ‘79.\..
Criminal Law & Procedure > Sentencing > Excessive fines ‘n’.m

Criminal |.aw & Procedure > Sentencing > Proportionality
HN32 3 A fine Is excessive for constitutional purposes If its value in relation to the offense

committed Is grossly disproportionate. More Like This Headnote

Constitutional Law > Congressional Duties & Powers > Ex Post Facto Clayse & Bills of Attainder > Ex Post Facto Clause =
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antum of Punishment %

Congtitutionat Law > State Constitutionat Operation ‘:1.;3'

HN32 ¢ A |law that provides for the infliction of punishment an a person for an act which, when it
was committed, was innocent, or that aggravates a crime ar makes it greater than when it
was committed, or that changes the punishment or inflicts a greater punishment than was
provided when a crime was committed, is an ex post facto law. LIS, Const. art. I § 10
forbids the passage of ex post facto laws by the states. The same is prohibited by Ohio
Const, art. 11 & 28. More Like This Headnote

Constitutional Lay > Conargssional Dutigs & Powers > £x Post Facto Clause & Bills of Attainder » General Qverview i
Crimine baw & Procedure » Sgntencing > Guidefines > Adjustments & Enhancements » Criminal History >
prior Felonies *;n
Criminal Law & Procedure > Sentencing > Guidelines > Adjustments & Enhancements > Criminaf History >
Prior Misdemeaanors T
Hi34 ¥ Statutes which enhance the penalty for repeat offenders based in part upon criminal
conduct occurring prior to passage of the enhancement provision do not constitute ex post
facto legislation. The enhancement provisions do not punish the past conduct; rather, the
enhancement provisions merely increase the severity of a penalty imposed far criminal
behavior that occurs after passage of the enhancement tegislation. Mare Like This Headnate |

Shepardize: Restrict By Headngte

Constitutional Law > Congressional Dyties & Powers > Ex_Post Faclto Clause & Bills of Attainder > Generat Dverview ]

Criminal Law & Precedurg » Criminal Offenses > Yehjcular Crimes > Driving Under the Influgnce > General Overvi Sad
Criminal Law & Procedyre > Santencing > Guidelings > Adiustiments & Enhancements > Crimloal Histary >

Prigr Misdemeanors ‘{;_l_'

#HN35 % Ohio Rev. Code § 4511.99(A} does nat impose a punishment on a drunk driving offender
for her past convictions. It merely increases the severity of the punishment imposed for
her current offense because of those past canvicttons. It |s not an ex post facto

faw. Mare Like This Headnote | Shepardize: Restrict By Headnate

Constifutional Law > Equal Pratection > $Scoue of Pratection !
Criminal Law & Procedure > Sentencing > Proportionality e
HN36 & The Equal Protection clause does not prohibit disproportionate treatment of different

classificatfans. Rather, it prahibits the creation of different classifications that are
constitutionaily suspect. Classifying individuals according to whether or not they have
committed a particular offense, and then applying different penalties to those offenses,
does not offend the Equal Protection Clause because the classifications involved are not
constitutionally suspect. More Like This Headnote | Shepardize: Restrict By Headnote

Constitutional Law > Bifl of Rights » Fyndamental Rights » Criminal Process > Cruet 8 Unusual Punishment ﬁn
Criminal Law & Procedure > Sentencing > Cruel & Unus I_P__ ishment *}';
Criminal Law & Progedure > Sentencing > Excessive Fines “w
HN37 & The concern of the Excessive Fines clause is Hmited to monetary
punishments. More Like This Headnate | Shepardize: Restrict By Headnote

Governments > Local Governments > Dukies & Powers (t'u
Governinents » Local Guvernments > Home Rule _
Governments > State & Territorial Governments > Relations With Governments é:uz?

HN38 % Exercise of focal power over matters guaranteed by the Home Rute Amendments to Ohio
Const. art. XVIII § 7 is limited by Ohjg Const. art. XVILI, § 6, to local laws and reguiations
not in conflict with the general laws of Ohio, which includes any law enacted by the state in
exercise of its palice powers. More Like This Headnole

Criminal Law & Procedure » Crimjnal Qffenses > Vehicular Crimes > Driviog Under the Influgnce > Blood Alcohot & Field
Sobrigty > Implied Congent > Warning Requirements “‘:1}3
H¥32 4 Ohio Rev. Code § 4511.191(CY{1} requires a person under arrest for drunk driving to be
advised of the consequences of refusal to submit to a chemical test and fallute to pass the
test to which he or she is asked to submit. The vartous consequences are those specified in

§4511.193{F) and (F}. More Uike This Headnote
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Criminal Law & Progedure > Criminal Qffenses > Vehicylar Crimes > Briving Under the Influence > Blements »g-”‘;
Criminal taw & Procedure > Prefiminary Procesdings > Initial Appearances > Procedure & Scope ‘3«‘
HN4G 3 Drunk driving viotations are governed by the Ohio Traffic Rules. Ohio Traf. R. 8 provides
for an arraignment on a traffic violation charge, which constitutes the initial appearance
contemplated by Ohio Rev. Code § 4511.191. The statute requires that event within five

days of the arrest, Morg Like This Headnote

Evidence » Hearsay > Exceptions > Business Records > Admissibifity in Crlninaj Triats tu}
Evidence > Hearsay > Exceptions > Public Records » General Overview B¢
HN4: % A police officer's report is admissible under Ohig Evid. R. 803(8) as an exception to the rule

against hearsay as a record, report, or compilation setting forth matters observed pursuant
to a duty imposed by law as to which matters there was a duty to report. The exception in
Ohio Evid. R. 803(8) to criminal proceedings does not prevent its application to appeals of
administrative suspensions of driver licenses because such appeals are civil in nature, not
criminal. More Like This Headnote

COUNSEL: Betty D. Montgomety, Ohio Attorney General, Susan E. Ashbrook, Atty Reg. No. 0039848,
David A. Oppenheimer, Atty. Reg. No. 0036193, Asst. Attorneys General, State Office Tower, 30 East
Broad Street, 17th Floor, Columbus, Ohio 43215, Elizabeth Simms Gutmann, Piqua City Prosecutor,
219 West Water Street, Piqua, Ohio 45356, Atty Reg. No, 0020454, Attorneys for Plaintiff-Appellant,
Cross Appellee State of Qhio.

John Rion, 1630 First National Plaza, Dayton, Ohlo 45402, Attorney for Defendant-Appeltee, Cross-
Appellant.

JUDGES: GRADY, J. WOLFF, 1. and FAIN. 1., cohcur.

QOPINION BY: GRADY

OPINION

OPINION
GRADY, 1.

This opinion consalidates two separate appeals from a sentence imposed in an OMVI case, 95 CA 11 is

an appeal by the State of Ohio. 95 CA 12 is an appeal by Defendant Kristen V. Sanders. Each presents

numerous issues concerning the constitutionality of various suspension and penalty provisions of Ohio's
OMVI laws enacted by the Generai Assembly in 1994,

Sanders’ conviction was entered on her plea of no contest. [*2] Pursuant to App.R. 9(C}, the trial
court filed the following statement of the evidence and proceedings.

1. On March 18, 1994, the Defendant Appelles, Kristen Sanders was stopped by Officer Alan Dock of
the Pigua Police Department and subsequently charged with driving under the influence of alcohol
contrary te Section 4511.19(A)(1) of the Ohio Revised Code. That charge was subsequently fited in
Miami County Municipal Court and assigned Case Number 954-TRC-3104-5-P1Q.

2, Since the defendant refused the breathalyzer test and the LEADS printout indicated that she had
previousty been convicted of DUI on three previous occasions within the 5 years preceding March 18,
1994, the driver's license of Defendant/Appellee Kristen Sanders was administratively suspended
pursuant to Ohio Revised Code Section 4511.191. A copy of that suspension and the notice of that
suspension was ghven to Defendant/Appellee Kristen Sanders, and another copy was also filed with the
Court and fifed in said Case Number 94-TR-C-3104-5-PIQ. A true and correct copy of that
administrative license suspension and notice there of is attached hereto as Exhibit “A". It was
subsequently determined that Defendant/Appelilee [*3] Sanders had been convicted of DUI on two,
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rather than three, prior occasions.

3. On March 22, 1994, the defendant plead not guilty and filed a motion requesting the trial court to
find R.C. 45311.19 unconstitutional on several grounds. This motion was supplemented by defense
counsel on Aprit 4 and 12, 1994, The State opposed the Motion to Dismiss by memorandum filed June
13, 1994,

4. On September 7, 1994, the trial court issued a memorandum decision concerning
Defendant/Appeilee's motion to dismiss. A true and correct copy of that decision is attached hereto as
Exhibit "B".

5. On January 25, 1995 Defendant/Appellee Kristen Sanders entered a plea of no contest and was
sentenced. A true and correct copy of that Sentencing Entry is attached hereto as Exhibit "C".

Because Sanders had two prior OMVI convictions, the trial court was required by R,C, 4511.99{A}(3} to
sentence Sanders to at least 30 days in jait or 15 days In Jail and 55 days of electrontcally-monitored
house arrest, to pay a fine of $§ 500, and to attend an approved alcohol and drug addiction program,
The court was also required to order Sanders' vehicle immobilized and its license plates impounded for
180 days.

[*4] Sanders moved to dismiss the charges against har, arguing that the penalty provisions of R.C.
4511.99 applicable to her and the provisions of R,(, 4511.191 which permitted the administrative
suspenston of her driving privileges are unconstitutional. The triai court addressed those arguments in
a deciston filed September 7, 1994, stating:

The impaired driver is a menace and must be removed from the highways; however, removal must be
accomplished within the framework of the constitution.

I find the subject iegislation is unconstitutional on numerous grounds.

The sentencing provisions clearly violate the Eighth Amendment proportionality provisions. There are
more than ene hundred felonies that do not require any actual incarceration. A person convicted of
Manslaughter, Gross Sexual Imposition, Arson and numercus other felonles do not require any actual
incarceration. Such mandated sentencing is irrational, capricious, and arbitrary as well as
unconstitutional.

The numerous forfeiture provisions and reinstatement fees are in fact additional punishment. This fact
is clearly manifested by the legislation that does not require a relnstatement fee for a license

that [*5] was forfeited due to non-appearance, These additional punishments for the same offense
violate the excessive fines prohibition of the United States and Qhio Constitutions. ( Austin v_ U.S.
1593, 1135, Ct. 2001).

The provisions for ticense suspensions violate equal protection clauses of the Ohio and United States
Constitution as well as do forfeiture provisions. Suspensions produce grossty unequal burdens
depending on where the individual lives, A person who lives close to public transportation suffers far
tess punishment than does the person who lives in a rural area far from public transportation. A person
who has a $ 20,000 car, paid for, suffers far greater punishment from a forfeiture than does the person
who has a $ 1,000 mortgaged car forfeited. In each scenario, people are denied the equal protection of
the Law that our constitution guarantees.

To deny a persen the right to operate a motor vehicle without any hearing is a violation of due process
and as such is unconstitutional.

Penalty provisions are enhanced by cenduct that occurred prior to the enactment of these statutes. Ex
post facto legislation is unconstitutional.

The taking of a person's propeity {*6] without a hearing violates the due process clauses of the
United States and Ohio Constitutions. Any statute that provides for the taking, impounding or
immpobitization of a motor vehicle without a hearing is unconstitutional.

The statutory amendments enacted by Amended Sub. S.B. 62 and 275 clearly violate the separation of
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powers. A [egislature, eager for re-election has enacted laws that are clear and evident encroachments
on the Court’s powers. In these bills, the Legislative Branch of the Government is clearly telliing the
ludictal Branch, "If you don't do what we would like you to do we are going to order you to do it".

These enactments are unconstitutional due to excessive penalties denial of equal protection, denjat of
due process, Ex post facto legislation, and a violation of the separation of powers.

Since this Legislation is unconstitutional, it failed to repeal or amend the prior leglslation so the Court
will proceed under the prior statutes,

Defendant's motion to dismiss is overruled since the prior statutes are in effect.

Having found the current statutes unconstitutional in the respects discussed, the trial court proceeded
to sentence Sanders under [*7] the former versions of the law to serve a jail term of twelve months,
which the court suspended in lieu of five years probation, suspension of her driving priviieges far five
years, and to pay a fine of $ 500.

I.

Appeal of PlaintHf State of Ohio

95-CA-11

The State presents five assignments of error, which are addressed below.

FIRST ASSIGNMENT OFf ERROR

THE TRIAL COURT ERRED IN FAILING TQ SENTENCE APPELLEE TO AT LEAST THE MINIMUM
MANDATORY PUNISHMENTS PROVIDED FOR BY STATUTE.

ANIFCrimes are statutory, as are the penalties for them, and the only sentence which a trial court may
impase is one provided by statute. A court has no power to substitute a different sentence for that
provided by law. An attempt to disregard statutory requirements when imposing a sentence renders
the sentence a nullity or void. State v. Beasfey (1984), 14 Ohijg St. 3d 74, 471 N.E.2d 774. Colegrove
v, Burns (19643), 175 Qhio St. 437, 195 N.E.2d 811.

The foregoing provisions are subject to an exception if the trial court finds that the sentence required
by the General Assembly violates some requirement of the Ohlo or Federal Constitutions. The court is
then not required to impose [*8] that sentence. Indeed, the court may then not impose that
sentence, but neither may it impose a different sentence, as the court did here when it employed the
former version of R.C, 4511.99. That version has been repealed. It's repeal is not vitiated by any
unconstitutionality of the substitute provisions enacted.

The trial court held R.C. 4511.99 unconstitutional as it applied to Sanders, The reasons for that holding
are the subject of the further assignments of error. In our determination of those assignments, we find
that the trial court erred when it found R.C. 4511.99 unconstitutionat as it applied to Sanders.
Therefore, the trial court erred when it failed to sentence Sanders according to the provisions of that
statute applicable to her conviction.

The State's first assignment of error is sustained.
SECOND ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN HOLDING THAT THE SUSPENSION OF A DRIVER'S LICENSE OR THE
IMPOUNDMENT OF A CAR WHEN A PERSON IS ARRESTED FOR OMVI VIOLATES THE EQUAL
PROTECTION CLAUSE.

HNZER C. 4507.16(B)(3) requires the trial courts to suspend for not less than one year nor more than
ten years the operator's license of any OMVI offender wha has had [*9] two DMVI violations within
the preceding five years, as Sanders has. Other provisions in the statute require greater or lesser
pertods of suspension, depending on the offender’s record,
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HNIER.C. 4511.99(A)(4) and R.C. 4511.193{B}(2){b) require the trial court to impound the automabite
driven by an OMVI offender who has had two OMVI violations within the preceding five years, as
Sanders had. Sanders was not at risk of forfeiture of her automobile because she did not have three
prior OMVI offenses. See, R.C. 4511.99(A) and R,C. 4511.193(B¥{2H ).

The trial court held that these suspension and impoundment requirements are unconstitutional because
they impose a greater burden on offenders who lack an alternative means of public transportation. The
court also reasoned that forfeiture imposes a greater burden on persons who have paid for their autos
than on persons who have financed theirs and lose less equity in the forfeiture.

Sanders was not at risk of forfeiture of her vehicle. Therefare, as to her the constitutionality of
forfeiture is moot. The trial court erred when it held the farfeiture of property provisions of the OMVI
statutes unconstitutional on the record before it.

HN¥FEUnless [*10] a statutory scheme involves a suspect classification or a fundamental right, it
survives an equal protection analysis when it bears a rational relationship to a legitimate governmental
purpose. Menefee v. Queen City Metrg (19903, 49 Chig St 3d 27, 550 N.E.2d 181. Unless the statute
is wholly irrelevant to achievement of that purpose, it must be upheld. Conley v, Shearer (1992}, 64

Qhio St, 3d 284, 595 N.E.Z2d 862.

HNSEOperation of a motor vehicle is a privilege, not a right. Doyle v. Bureau of Motor Vehicles (1990),
51 Qhio St. 3d 46, 554 N.E.2d 97. It is np doubt an important privilege, and cannot be denied without
due process of law. However, it is not a fundamental right subject to the requirements of the Equal
Protection clause.

HNE¥The classifications created by the OMVI penalty statutes present no constltutionally suspect

differences. Persons are classified according to their number of prior OMVE convictions. That the
consequences of the penalties imposed on persons in those classes may invalve more onerous burdens
for persons who, coincidentally, have no alternative means of transportation readily avaifable does not
present a violation of the Equal Protection clause. [*11] Any violation arising from classifications
created by legisiation must be in the classifications themselvas, not in their collateral consequences.

HNZ EWhether a statute is rationally related to a legitimate governmental purpose depends on whether
its goal is a legitimate one for government to seek and whether the means employed are rationally
related to the goal involved. The rational basis test requires gnly that the statute's means be rationally
retated to its goal, not that the means employed must be the best way of achieving that goal. James v,
Strange (1972), 407 U.5. 128, 92 5. Ct, 2027, 32 | .Ed. 2d 600.

Ohio has a legitimate governmental interest in curbing the danger pre sented by drunk drivers. A driver
who is convicted for the third time in five years for an OMVI violation presents a significant risk to
others who use the State's roads and highways. Suspension of the third-time offender's driving
privileges for a fonger period creates a proportional diminution of the risk to those persons that he or
she presents. Impoundment of the offender's vehicle prevents use of that vehicle to commit further
offenses during the impoundment period. While nefther measure guarantees [*12] that the offender
will not drive during those periods, neither is wholly irrelevant to achievement of the goal concerned,
Therefore, they are rationally related to a legitimate governmental purpose.

The State's second assignment of error is sustained.
THIRD ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN FINDING THAT THE INSTANT ADMINISTRATIVE SUSPENSION OF A
DRIVER'S LICENSE VIOLATED PROCEDURAL DUE PROCESS.

HNEPR €. 4511.191 provides that if a person whao has been arrested for OMVI refuses to submit to a
chemical test of his or her blood, breath, or urine for its alcohel or drug content, and that if a person
who submits to the test is shown to have a blood-alcohal level in a prohibited amaunt, the arresting
officer shalf serve a notice on the offender advising that his or her driving privileges are suspended
immediately. "™ ¥The statute further provides that the suspension wil last until his or her initfal
appearance on the charge, which will be held within five days, and that the offender may appeal the
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suspension at the initial appearance. However, division (H)(1) provides that an appeal does not stay
the operation of the suspension and "no court has jurisdiction to grant a [*13] stay of a suspension.”

If the offender appeals the suspenston, the hearing may be caontinued upon the motion of the offender,
the prosecuting attorney, or the court. No limit Is put on the continuance. The offender may cbtain
relief from the suspension if he shows, by a preponderance of the eviderce, either that the arresting
officer lacked probable cause to believe that a violation had occurred, or that the officer did not request
the test or did not inform the arrestee of the consequences of taking it or not taking it, or that the
officer did not request the test or that the offender did not fail to pass it.

With respect to these admtinistrative suspension provisions, the trial court held: "To deny a person the
right to operate a motor vehicle without any hearing is a violation of due process and as such is
unconstitutional.”

HNI0¥Driving privileges are constitutionally protected property interests and their deprivation or
suspension by the government implicates the Due Process clause, Mackey v, Montrym (1579), 443 U.S.
1,995, Ct. 2612, 611, Ed, 2d 321. Iflinois v. Batchelder (1983), 463 U.S. 1112, 77 L. BEd, 2d 1267,
103 5. Ct. 3513. Whether procedural due pracess requires f*14] a hearing prior to the action being
taken is a determination subject to a test batancing three factors:

"first, the private interest that will be affected by the official action; second, the risk of an erroneous
deprivation of such interest through the procedures used, and the probable value, if any, of additional
or substitute procedural safeguards; and finally, the Government's interest, including the function
involved and the fiscal and administrative burdens that the additional or substitute procedural
requirement would entail." Mathews v. Efdridge 424 U.S. 319, 335, 96 5. Ct. 893, 903, 47 L. Ed, 2d 18

(1976).
Mackey, supra 443 U.S.10.

With respect to the first prong of the Mackey test, the private interest affected by an administrative
license suspension is substantial. The government cannot make a driver whale again for any losses she
has suffered because of a delay in redressing an erroneous deprivation. The possible delay Is not
subject to any time timitation, other than the speedy ttial requirements for the underlying charge, and
the court is prohibited from staying the penalty Impased. The caurt is even prohibited for between
fifteen days and six months [*15] from granting hardship refief in the form of occupational driving
privileges. R.C. 4507.16.

With respect to the second prong, the risk of erroneous deprivation resu Iting from the summary
procedures involved, the court stated in Mackey:

although this aspect of the Eldridge test further requires an assessment of a relative reliabiiity of the
procedures used and the substitute procedures sought, the Due Process Clause has never been
construed to require that the procedures used to guard against an erroneous deprivation of a
praotectible "property” or "liberty” interest be so comprehensive as to preclude any possibility of error.
The Due Process Clause simply does not mandate that all governmental decision-making com ply with
standards that assure perfect error-free determinations. Thus, even thaugh our legal tradition regards
the adversary process as the best means of ascertaining truth and minimizing the risk of error, the
"ordinary principle” established by our prior decisions is that "something less than an evidentiary
hearing is sufficient prior to adverse administrative action.” And, when prompt post deprivation review
Is avaitable for correction of administrative error, [*16]} we have generally required no more than
that the predeprivation procedures used be designed to provide a reasonably rellable basis for
concluding that the facts justifying the official action are as a responsible governmental official
warrants them to be.

Mackey, supra, at 13. There is no substantial risk of erroneous deprivation where an arresting officer
merely determines that the offender has refused to take the test and the results of such tests are so
widely accepted as accurate that a failure to pass it does not present a significant potential for error.

With respect to the third prong of the Mackey test, the government's interests are served by the

prompt removal of drunk drivers from the highways. Requiring a pre-suspension hearing would provide
arrestees a stronger incentive to appeal and, in that event, would increase the state's administrative
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and fiscal burdens substantially.

#NiT¥Duye process of law implies, in its most comprehensive sense, the right of the person affected
therehy to be present before the tribunal which pronounces judgment upon a question of life, liberty or
property, to be heard, by testimony or otherwise, and to have the right of controverting, [*17] by
proof, every material fact which bears an the question of right in the matter involved.

Willlams v. Dollison (1980), 62 Ohto St. 2d, 297.

HMiZ§The administrative suspension provisions of R.C. 4511.181 are not lacking in due process merely
because they fail to provide for prior judicial review. Mackey v. Montrym, supra, Maumee v. Gabriel
(1988), 35 Ohio St. 3d 60, 518 N.E.2d 558. Neither are they constitutionally infirm because they
permit an indefinite continuance of past-deprivation reviews. It cannot be assumed that the courts will
allow that to happen. Here, there is no failure to afford a prompt review, as Sanders requested no
review.,

HNI3ER.C. 4511,191 fs lacking in due process because, in view of the very real potential for
continuances in busy municipal courts, coupled with the allied prohibition against occupatlonal privilege
exceptions in R.C. 4507.16, the absolute prohibition against stays of execution of the suspension
pending a resolution of an appeal is an intolerable burden on the private interests of any driver who
has been subject to an erroneous deprivation. It subjects him or her to an attenuated deprivation of a
constitutionally protected property [*18] interest withaut a reasonable opportunity for relief, It also
permits the state to seek and obtain a continuance, without limitation, that may impair a driver's
capacity to bear the burden of proof imposed on him or her by the statute for reversal of the
suspension. This denial of due process results from an unconstitutional exercise of the judicial power by
the General Assembly, which has exercised the judicial power by prohibiting judicial stays of
administrative suspensions in violation of the principle of separation of powers. (See Sixth Assignment
of Error).

HRI4¥When unconstitutional features of a statute may be severed from its otherwise constitutional
provisions, courts should sever those uncenstitutional provisions to give effect to the remainder of the
statute, City of South Euclid v, Jernison (1986), 28 Ohio $t. 3d 157, 503 N.E.2d_136. R.C. 1.50. Here,
this may be done by holding for naught #*/>¥the provisions of R.C. 4511.191(H) which prohibit or
preclude a court from staying execution of an administrative suspension during the pendency of an
appeal to the court. We shall do so, and hold that the courts are not bound by those provisions of the
statute.

The State’s third assignment [*18] of error is sustained in part and overruled in part.
FOURTH ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN FINDING THAT THE IMPOUNDMENT OF A VEHICLE WITHOUT A
PREDEPRIVATION HEARING VIOLATES PROCEDURAL DUE PROCESS.

HNIEFR,C. 4511.195 requires that an arresting officer seize and impound the vehicle driven by a
person arrested for an OMVI violation who has had at least one prior conviction in the past five years.
The officer must alsa seize the license plates from the vehicle. The driver, or an innocent owner, can
seek a return of the vehicle and its plates at the offender's initial appearance. The seizure provision
does not apply to rental vehicles. The court is not prohibited from returning a driver's vehicle or its
plates, but if the court does the driver must promise to make the vehicle avallable at the end of the
case If temporary impoundment or forfeiture is then ordered by the court,

The trial court held that the impoundment procedures of R.C. 4511.195 amount to a violation of dye
process for fack of a prior hearing. However, #¥7¥Fsejzure without notice and an opportunity to be
heard does not constitute a due process violation where the government has an important

interest [*20] at stake, there is a need for prompt attention, the summary procedure is carried out by
taw enforcement officers under a narrowly drawn statute, and affected persons are afforded an
opportunity to be heard after the seizure, Astrof Calero-Toledo v, Pearson Yacht Leasing Co. {1974},

416 U.5. 663, 40 L. Ed. 2d 452, 94 S, Ct, 2080.

The governmental interest involved, to keep drunk drivers off the road, is important, one that merits

000088
hitp://www.lexis.com/rescarch/retrieve?y=&dom1 =& dom2=&dom3~&domd=& dom5=&ec... 10/5/2009




Get a Document - by Party Name - State AND sanders Page 14 of 21

prompt action. The private interests affected by the seizure, the right to pessession and use of private
property, are more significant than the privilege to operate a motor vehicle involved in suspension of
state-granted driving privileges. There is a more acute need, therefore, for a prompt remedy for any
erroneaus deprivation.

The summary seizure of the vehicle for impoundment is carried out by a law enforcement officer under
a narrowly-drawn statute. The driver's record of prior atrests is readily verifiable. The arrest may be
weighed according to objective criteria. The statute employs extensive notice procedures. Therefore,
there is little opportunity for arbitrary action.

Finally, persons affected by the seizure are given a prompt opportunity [*21] to be heard. The driver
or an innocent owner are given an oppartunity to appeal the impoundment at the initial hearing, which
must be held within five days after the impoundment, The request may alse be made at any time
thereafter. In contrast to provisions for administrative suspension of operator's privileges, R.C.
4511.195 contains no prohibition against stays of execution by the court, which has broad discretion to
return the property seized.

Gn the foregoing analysis, we cannot find a violation of due process in the faiture to hold a judicial
hearing prior to the seizure of the vehicle and its license plates required by R.C. 4511.195. The fourth
assignment of error is stustained.

FIFTH ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED FINDING THAT THE MANDATORY SENTENCING PROVISIONS VIOLATE THE
EIGHTH AMENDMENT,

Sanders was subject to the sentencing provisions of #NV8§R,C. 4511.99(A)(3), which require the court
to sentence a person who Is canvicted of a third OMVI offense within five years to a definite term of
imprisonment of at least thirty consecutive days and no more than one year. In the alternative, the
court may sentence the offender to fifteen days imprisonment and a term [*22] of electronically-
monitored house arrest of from fifteen days te one year. The minimum term of imprisonment required
under the statute may nat be suspended, and during the term the coffender is not eligible for work
release.

R.C. 4511.99(A] makes like requirements for first, second, and fourth offenders, whe must be
sentenced to minimum terms of three, five and sixty consecutive days, respectively, with alternatives
of electronically-monitored house arrest.

The trial court found the foregoing sentencing requirements unconstitutional, stating:

The sentencing provisions clearly violate the Eighth Amendment proportionality pravisions. There are
more than one hundred felonies that do not require any actual incarceration. A person convicted of
Manslaughter, Gross Sexual Impaosition, Arson, and numerous other falonies do not require any actual
incarceration. Such mandated sentencing is irrattonal, capricious, and arbitrary as well as
unconstitutional,

HNISFA penalty violates the gruel and unusual punishment clause of the Eighth Amendrment to the
United States Constitution, and Section, Article I, of the Ohio Canstitution, if it is shocking to the

community's sense of justice, barbaric, or [¥23] grossly disproportionate to the criminal offense for
which it is imposed. Sofern v, Helm (1983), 463 U.S. 277, 103 S, Ct. 3001, 77 L, Ed. 2d 637. Sfata v,
Chaffin (1972), 30 Ohio St. 2d 13, 282 N.E.2d 46. The test for disproportionality lacks to the gravity of
the offense, the sentence imposed for other crimes in the same jurisdiction, and the sentence imposed
for the same crime in other jurisdictions. Id.

With respect to the gravity of the offense involved, it is beyond question that persons whe operate a
motor vehicle while they are under the influence of alcohol subject others to a direct risk of death or
serfous bodily injury because the judgment and motor functions required for safe operation of a vehicle
are impaired by the alcohol that the operator has consumed. It is well-documented that the injuries
and death resulting from this practice are in the tens of thousands, nationzlly, every year. In terms of
its possible consequences, operation of a motor vehicle on the public roads and highways while under
the influence of alcoho! is cne of the most serfous offenses one can commit.
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While it is true that Ohio does not require terms of actual incarceration for many [*24] felony
offenses, the possible sentence for those offenses is far greater than the maximum sentences
permitted by R.C. 4511.99(A). Similar mandatory sentence provisions are not applied to other
misdemeanors, but those offenses generally do not present the risk of death or injury which an OMVI
violation creates.

Seven other jurisdictions impose a mandatery jail sentence for a first OMVI offense. * Three others
require minimum mandatories for repeat offenders, 2 Six others provide minimurm mandataories for first
offenders, with a community service alternative, 3

FOOTNOTES

1 Alaska Stat. § 28.35.030 (1992); Ariz Rev. Stat, Ann. § 28-692 (1994); lowa Code § 3213.2
{1994); Idaho Code & 18-8004C (1994) (ten days for person convlcted of driving with excessive
alcoho! levels); Meont. Code Ann. & 61-8-714 (1994); N.1. Rev, Stat. 39:4-50 (1994); Penn. Stat
Ann. 3731(e) (1994).

2 Mass Gen. Laws Ann. Ch. 90 § 24 (1995); Miss, Code Ann. § 63-11-30 (1994); N.H. Rev, Stat,
Ann. § 265:82-B (1994),

3 Ark. Stat. Ann. § 5-65-111 {1993); Ky. Rev, Stat. § 189A-010 (1954); La. Rev. Stat. Ann. §
14.98 (1995); Nev. Rev. Stat. § 484.3792 (1994); N.M, Stat. Ann. £66-8-102(E) (1994); Cr. Rev.
Stat. 813.020 (1993).

[*25] we find that #¥?¢Tthe punishments required by R.C, 4511.99({A) are nct so disproportionate
to the offense involved to present a violation of the Eighth Amendment. The State's fifth assignment of
error is sustained,

SIXTH ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN FINDING THAT THE MANDATORY SENTENCING PROVISIONS OF R.C,
4511.99 VIOLATE THE SEPARATION OF POWERS.

In its decision of September 7, 1994, the trial court stated:

The statutory amendments enacted by Amended Sub.5.B. 62 and 275 clearly violate the separation of
powers. A legislature, eager for re-election has enacted taws that are clear and evident encroachments
on the Court's powers. In these bills, the Legislative Branch of the Government is clearly telling the
Judicial Branch, "If you don't do what we would like you to do we are going to order you to do It".

The trial court did not specify what part or parts of the statutes before it violate the principle of
separation of powers, However, because "™ ¥Sanders lacked standing to argue the
unconstitutionality of those which did not apply to her case, we limit our consideratlon to those that
did. On this record, in view of Sanders' guilty plea, the trial court’s [*26] pronouncement are limited
to the mandatory sentencing provisions in R.C. 4511.99(A) and the prohibltion against judicial stays of
administrative license suspensions in B.C. 4511 .191({H).

While Ohio, unlike other jurisdictions, does not have a constitutional provision specifying the concept of
separation of powers, this doctrine is imphcitly embedded in the entire frameworl of those sections of
the Ohio Constitution that define the substance and scope of powers granted to the three branches of
state government. See State v. Harmon (1877}, 31 Ohio St, 250. See, also, State ex rel. Bryvant v,
Akron Metro. Park Dist, {1929), 120 Ohio St. 464, 166 N.E, 407. While no exact rule can be set forth
for determining what powers of government may or may not be assigned by law to each branch,
Harmon, supra, 258, *. . .It is nevertheless true, in the American theory of government, that each of
the three grand divisions of the government, must be protected from encroachments by others, so far
that its integrity and independence may be preserved. * ¥ * " Fairview v, Giffee (1905), 73 Ohio St.

183, 187, 76 N.E. 865.
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City of South Fuclid v. Jemison (1986), 28 Ohio St 3d [*27] 157, 158-159, 503 N.F.2d 136.

AN22§The Ohio Constitution organizes the government of the state Into three co-ordinate branches and
authorizes each to act in the ways provided. In contrast to the Executive and Judicial branches, to
which powers are affirmatively granted by the Constitution, the General Assembly is not granted
powers by the Constitution, which only provides Hmitations on the powers that the General Assembiy
may exercise. State v, Morris (1978}, 55 Chio St. 2d 101, 378 N.E.2d 708. Therefore, the General
Assembly may pass any law unless it is specifically prohibited by the state or federal Constitutions or
prohibited by a necessary and obvious implication they present. State ex rel. Jackman v. Court of
Common Pleas of Cuvahoga County (1967), @ Ohio St. 2d 159, 224 N.E.2d 906.

HN23¥gection 1, Article 1V, of the Ohio Constitution vests the judicial power of the state in its courts.
Under the separation of powers doctrine, exercise of the judicial powers is confined to the courts. Ex

parte Logan Branch Bank (1853), 1 Ohio St. 433. State ex rel, Chapman v. Chase {1856), 5 (hio St.
528. State v. Harmop (18773, 31 Ohio St. 250. Hocking Valley R.Co, v. Cluster [*28] Coal & Feed
Co. {1918), 97 Ohio St, 140, 119 N.E, 207, Therefore, the General Assembly may not exercise judicial
powers. Cowen v, State (1920), 101 Chjo St, 387, 129 N.E. 719, State ex rel. Monnett v. Guilbert

{ 1897, 56 Ohlo St, 575, 47 N.E. 551, Bartlett v, State {1905), 73 Chia St. 54, 75 N.E. 939, Fairview v.
Giffee, supra, An act of the General Assembly that assumes to controt or exercise judicial power Ig
unconstitutional. State v. Gujfbert, supra, Schario v. State {1922), 108 Ohio St. 535, 138 N.E. 63.

Further, any such act constitutes a denial of due process of law. Creech v. P.A. & W.R. Co. {1893), 11
Ohio Dec.Rep. 764. (See Third Assignment of Error.)

AN24F | egistative bodies have the authority to set minimum penalties for criminal offenses. Chapman v.
United States (1991), SN0 Y. 5, 453, 111 5. Ct. 1919, 1i4 L. Ed, 2d 524,

It has long been recognized in this state that 25 ¥the General Assembly has the plenary power to
prescribe crimes and fix penalties. Municipal Court v. State ex rel, Piatter 126 Qhio St. 103, 184 N.E. 1
(19833}. . . . Laws providing for definite sentences and law providing the courts with discretion in
setting the penalty [*29] within well- defined limlits have both been upheld as within the power of the
General Assembly to enact.

State v. Norris, supra, at 98. This rule has been applied to minimum sentences for OMVI offenses,
State ex ref. Qwens v. McClure (1976}, 48 Qhio St. 2d 1, 354 N.E.2d 921. Therefore, we find no
vialation of the principle of separation of powers presented by the mandatory sentencing reqguirements
of R.C. 4511.191 (H).

The inherent powers of a court are those essential to the existence of the court and necessary to the
orderly and efficient exercise of its jurisdiction. The legislature does not inherently possess any judicial
power. Any attempt by the jegislature to exercise a judicial power or to limit or encroach upon the
courts in the exercise of their inherent powers is an unconstitutional violation of the principle of
separation of powers, 20 American Jurisprudence 2d., Courts, Section 78-79. 16 American

Jurisprudence 2d., Constitutional Law, Section 326.

The powers to stay the proceedings before it is essential to the existence of a court and necessary to
the arderly and efficient exercise of its jurisdiction. Therefore, #¥?%¥the absolute prohibition of judicial
stays [*30] of administrative license suspensions in R.C. 4511.191 violates the separation of powers
principle. State v. Baker {1995), 70 Qhio Misc.2d 49, 68, 650 N.E.2d 1376. The reason for this view
was well-stated In Smothers v. Lewfs (Ky., 1984), 672 S.W.2d 62, at 64:

HNZ7F. . .[A] court, once having obtained jurisdiction of a cause of action, has, as an incidental to its
constitutional grant of power, inherent power to do all things reasonably necessary to the
administration of justice in the case before it. In the exercise of this power, a court, when necessary in
order to protect or preserve the subject matter of the litigation, to protect its jurisdiction and to make
ite judgment, effective, may grant or issue a temporary injunction in aid of or ancillary to principal
action.

The cantrol over this inherent judicial power, in this particular instance the injunction, is exclusively
within the constitutional realm of the courts. As such, it Is not within the purview of the legislature to
grant or deny the power nor is it within the purview of the legislature to shape or fashion
circumstances under which this inherently judicial power may be or may not be granted or denied .
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[*311 ..

The fact that the legislature statutorily provided for this appeal does not give it the right to encroach
upon the constitutionally granted powers of the judiciary.

Also see Ardt v. [llinois Dept. of Profassional Regulation (1992}, 154 1, 2d 138, 180 IIl. Dec, 713, 607
N.E.2d 1226. State v. Baker, supra.

As we noted above, the statute may be saved from its unconstitutional features by severing them from
its other provisions. City of South Euctid v. Jernison, sypra. Therefore we hold for naught the provisions
of R,C. 4511.191 which prohibit the courts from staying administrative license suspensions pending
their appeal. The remainder of the statute is not unconstitutional.

We cannot find that the other provisions of concern ta the trial court violate the principle of separation
of powers. Certainly, the General Assembly has in recent times taken a deep foray into the judicial
process by adopting comprehensive and meticulous procedures which the courts must fallew. It has
dane much the same in the area of demestic relations. See, R.C, 3113.21 ef, seq. It has also done sa
in the area of victim's rights in criminal cases. See, R.C. Chp. 2930, Whether [*32] the problems of
human behavior these measures were designed to govern will yield to their requirements has yet to be
determined.

The State's sixth assignment of error Is sustained in part and overruled in part.
SEVENTH ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN FINDING THAT THE IMPOUNDMENT OF A VEHICLE USED IN COMMITTING
AN OMVI VIOLATES THE EIGHTH AMENDMENT'S PROHIBITION AGAINST EXCESSIVE FINES.

The trial court held that the vehicle forfeiture provisions of R.C. 4511,.99{A)(4)} violate the Eighth
Amendment's prohibition against excessive fines. However, Sanders was not subject to forfeiture
because she was not a fourth-time offender. Tharefore, the trial court erred when it ruled on an lssue
that Sanders lacked standing to present.

Sanders was subject ta the provisions of R.C. 4511.99{A}(3)(b), requiring impoundment of her vehicle
for 180 days. The State argues that the trial court erred when it held that Impoundment violated the
Excessive Fines clause of the Eighth Amendment because an impoundment Is not a "fine” at all. We do
not agree,

HNZEF Impoundment imposes a temporary loss, rather than a permanent loss, and the government
realizes no monetary benefit. However, [*33] the crucial question is whether the requirement
imposes a monetary punishment. Austin v. United States {1993), 509 U.S. ___, 113 S, Ct. . 125
L.Ed. 2d, 488. If it does, the Elghth Amendment applies, notwithstanding the fact that the requirement
alsg has a remedial purpose. Jd.

The purpose of the Eighth Amenrdment is to place limits gn the steps government may take against an
individual's rights and interests. Browning-Ferris v. Kelco Disposal (1989), 492 U.S. 257, 109 S. Ct.
2909, 106 L. Ed, 2d 219, Therefare, the focus of the Excessive Fines Clause is the impact of a
monetary punishment on the individual, not meraly whether the government is enriched, as the State
argues.

Impoundment does not extract a monetary sum from an OMVI offender, at least not directly. However,
In this respect a "fine" is any pecuniary penalty, that is, ane consisting of money or one which can be
valued in money. Loss of the possession and use of a valuable asset such as an automaebile far a period
of six months is a penalty that can be valued in money, as can the costs of impoundment which an
offender may be required to pay. Therefore, we find that #“¥?*¥the impoundment required by R.C.
4511.99(A)(3}(b) [*34] to which Sanders was subject is a "fine" for purposes of the Eighth
Amendment.

#R30¥The Excessive Fines clause of the Eighth Amendment applies to federal actions. It has not been

applied to fines Imposed by the states. People v. Elfiott (1916), 27234 IIl. 592, 112 N.E. 30Q. However,
#¥3IFan identical prohibition Is contained in Section 9, Article I, of the Constitution of Ohia. Therefore,
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the prohibition applies to the impoundment provisions of R.C. 4511.99(A) 3 b), albelt under the Chio
Constitution.

HNSZEA fine is excessive for constitutional purposes if its value in relation to the offense committed is
grussly disproportionate. We believe that is not the case here. A person who has committed an OMVI
violatian for the third time in five years demonstrates a wanton disregard for the safety of others, and
a harsh penalty is warranted regardless of the absence of any actual injury. Loss of one's vehicle for six
months is proportionate to the offense as a matter of penishment. Indeed, it may be the only potential
punishment that deters offenders whose recidivist tendencies, founded on an inability to resist getting
behind the wheel when they are drunk, lead therm to commit additional violations.

[*35] The State's seventh assignment of error is sustained.
EIGHTH ASSIGNMENT OF ERRCOR

THE TRIAL COURT ERRED IN FINDING THAT R.C. 4511.99(A) IS AN ILLEGAL EX POST FACTO LAW.

HNIZEA law that provides for the infliction of punishment on a person for an act which, when it was
committed, was innocent, or that aggravates a crime or makes It greater than when it was committed,
ar that changes the punishment or inflicts a greater punishment than was provided when a crime was
commiitted, is an ex past facto law. Article I, Section 10, of the United States Constitution forbids the
passage of ex post facto laws by the states, The same is prohibited by Section 28, Article 11, of the
Canstitution of Ohig.

The conduct which led to Sanders' canviction for a viclation of R,C. 4511.19 took place on March 17,
1994, According to the version of R.C. 4511.99(A) then in effect, which became effective an September
1, 1993, Sanders was subject to greater penalties than first or second offenders convicted of the same
violations because she had been canvicted of violations of R.C. 4511.19 twice before within five years.
Both were in 1920, Because these priar violations took place before the [*36] effective date of R.C.
4511.99(A}, the trial court found that the penaity enhancement provisions of that statute vialate the
Constitutional prohibitions against ex past facto laws.

AN34gStatutes which enhance the penalty for repeat offenders based in part upon criminal conduct
occurring prior to passage of the enhancement provision do not constitute ex post facto legislation. The
enhancement provisions do not punish the past conduct; rather, the enhancement provisions merely
increase the severity of a penalty Imposed for criminal behavior that occurs after passage of the

enhancement legislation. U.S. v, Ykema (1989), 887 F.2d 697. In re Allen {1915}, 91 Ohijo St. 315,
110 N.E. 535.

HN35FR C. 4511.99(A) does not impase a punishment on Sanders for her past convictions. It merely
increases the severity of the punishment imposed for her current offense because of those past
conviction. It is not an ex post facto law.

The State's eighth assignment of error is sustained.

11,

Appeal of Defendant Kristen K, Sanders

Sanders presents a single assignment of error:

THE TRIAL COURT COMMITTED ERROR WHEN IT DENIED THE APPELLEE'S/CROSS APPELLANT'S
MOTION TO DISMISS SINCE [*37] R.C. 411.191(A)} UNCONSTITUTIONAL UNDER THE UNITED
STATES CONSTITUTION AND THE CONSTITUTION OF THE STATE OF OHI10.

In support of this assignment Sanders argues that the punishment provisions of R.C. 4511,99({A}, the
administrative license suspenstan provisions of R.C. 4511.191, and the forfeiture and impoundment

provisions of R.C. 4511.195, are all unconstitutional for various reasons. They are addressed below.

I. PUNISHMENT RENDERS STATUTE UNCONSTITUTIONAL
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A, Sanders argues that the mandatory incarceration provisions of R.C. 4511 99(A) violate the Eighth
Amendment prohibition against punishments disproportionate to the cime involved, We reject this
argument for the reasons stated in our discussion of the State's fifth assignment of error.

B. Sanders argues that the same mandatory incarceration provisions violate the Equal Protection clause
because mandatory incarceration is not required for several felonies, including voluntary manstaughter,
felonious assault, gross sexual imposition, burglary or robbery, which are far more serious than a RC
4511,19 misdemeanor.

HN36¥The Equal Protection clause does not prohibit disproportionate treatment of different
classifications. [*38] Rather, it prohibits the creation of different classifications that are
constitutionally suspect. Classifying individuals according to whether or not they have cammitted a
particular offense, and then applying different penalties to those offenses, does not offend the Equal
Protection Clause because the classifications involved are not constitutionally suspect,

C. Sanders argues that the forfeiture provisions of R.C. 4511.193{B)(2){c) constitute an excessive fine
in violation of the Eighth Amendment and Section 9, Article I, of the Ohio Constitution. R.C. 4511.183
(B}(2)c) is applicable only to persons convicted of their fourth OMVI violation in five years. Sanders
was convicted of her third violation in five years. She is not subject to vehicle forfeiture, and she
therefore lacks standing to make that objection. Vajley Forge Coffege v. Americans United (1982}, 454
U.S. 464, 102 S, Ct. 752, 70 4. Ed. 2d 700.

Sanders also argues that, white the fines required by R.C, 4511.99{A) may not be excessive, "the
hidden costs of storage, re-testing, reinstatement, additional insurance bonds, etc., exceed the $ 1000
(maximum fine) prescribed by the statutory scheme" for misdemeanors and, [*39] therefore, violate
the Eighth Amendment's Excessive Fines clause. We agree that these “hidden costs® create a pecuniary
foss to the offender that can be substantial. However, #¥37%the concern of the Excessive Fines clause
is limited to monetary punishments. Browning-Ferris v, Kelco Dispgsal, supra. Except for the costs of
storage of an impounded vehicle, the other costs of which Sanders complains represent the costs of
exercising the privilege to operate a motor vehicle after an OMVI conviction, not a punishment.

Impoundment is a form of "fine”, so its costs must also be subject to an Excessive Fines clause
analysis. We have found, in response to the State's seventh assignment of error, that impoundment of
an offender's vehicle for six months is not an excessive fine. We did not consider the costs of vehicle
storage because we do not know what they may be, or in this case could be. Therefore, on this record
we cannot determine whether that particular "hidden cost” violates the Excessive Fines clause,

D. Sanders argues that the sentence enhancement provisions of R.C. 4511.99(A) for offenders with
prior OMVI convictions violate the Constitutional prohibitions against ex {*40]) post facto laws. We
reject this argument for the reasons stated in our discussion of the State's elghth assignment of error.

E. Sanders argues that penalties for an OMVI violation are matters of local self-government and are,

therefore, reserved to municipalities by the Home Rule Amendment to the Ohio Constitution, Section 7,
Article XVIII. However, #¥58¥exercise of local power over those matters is limited by Section 6, Article
XVIII to local aws and reguiations not in conflict with the general laws of Ohio, which includes any law

enacted by the state in exercise of its police powers. Canton v, Whitman (1975), 44 Ohig St, 2d 62,
337 N.E.2d 766. In any conflict, state law prevails. Id.

The OMVI statutes of which Sanders compiains are exercises of the State's police power. Further, thay
are not in conflict with tocal taws that make the same prohibitions or presented the same penalties.
Because there is no conflict, the Home Rule Amendment does not apply. If there was a conflict, the
state law would prevail. No violation of the Home Rule Amendment is presented.

II. ADMINISTRATIVE LICENSE SUSPENSION

A. Sanders argues that the administrative license suspension provisions [*41] of R.C. 4511.191 are
unconstitutional because they impact more adversely on persans who lack access to public
transportation. We reject this argument for the reasons stated in our discussion of the State's second
assignment of error,

B. Sanders argues that the administrative license suspension procedures of R.G, 4511.191 are lacking
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in due process of law because they permit the suspension without a prior hearing. We reject this
argument for the reasons stated In our discussion of the State's third assignment of error,

C. AMITFR C. 4511,191(C)(1) requires a person under arrest for OMVI to be advised of the
consequences of refusal to submit to a chemical test and failure to "pass” the test to which he or she is
asked to submit. The various consequences are those specified In divisions (E) and (F) of the statute.
Sanders argues that a particular form adopted by the Director of the Bureau of Motor Vehicles for this
purpose is deficient, not because It falls to conform to the statute’s requirements but because it omits
certain other consequences of the process. Sanders argues that "this jinformation can best be applied in
a courtroom setting”, suggesting that such a proceeding is required for [*42] due process. Sanders
cites and relies on several cases concerned with a fallure to follow the requirements of R,C, 4511.191
{C)(1). None present the constitutional issues Sanders argues. We find that her contentions that a
judlclal hearing Is required by due process considerations lack merit.

D. Sanders argues that R.C. 4511.191(H) is unconstitutionally vague with respect to when the
defendant must appeal an administrative license suspension. The statute provides that "the person
may appeal the suspension at his initial appearance.” Sanders contends that some courts regard the
proceeding as civil In nature and apply the Ohia Rules of Civil Procedure to it while others regard it as
criminal and employ the Ohio Rules of Criminal Procedure. That variation is unfortunate, but it does not
result from any vagueness in the statute.

HN3OFOMVI violations are governed by the Ohio Traffic Rules. Traf.R. 8 provides for an arraignment on
a traffic violation charge, which constitutes the "Initial appearance” contemplated by R.C, 4511.,191.
The statute requires that event within five days of the arrest. We find no vagueness in these
requirements as to when the appeal must be filed,

E. R.C, 4511.191(D){3) [*43] provides that in any appeai of an administrative license suspension the
written report of the officer who effected the suspension, which must contain the officer's abservations
and statements concerning the stap of the defendant, the subsequent arrest, and the rasuits of the
officer's request that the defendant submit it to a chemical test, which the offlcer Is required by the
statute to prepare, "shali be admitted and considered as prima facie proof of the infarmation and
statements that It contains.” Sanders argues that as the report Is inadmissible hearsay the provisions
of R.C, 4511 .191{D}(3}) permitting its admission are void pursuant to Section 5{B}, Article 1V, Qhio
Constitution, because they are in conflict with a rule of practice or procedure adopted by the Supreme
court. We do not agree,

HN41FThe officer's report is admissible under Evid.R. BO3(8) as an exception to the rule against
hearsay as a record, report, or compilation setting forth matters ebserved pursuant to a duty imposed
by law as to which matters there was a duty to report. State v. Ward {1984), 15 Ohlo 5t, 3d 355, 474
N.E.2d 300. Sanders v. Halrston (1988), 51 Ohio App, 3d 63, 554 N.E.2d 951. The exception [*44] in
Evid.R. BO3(8) to criminal proceedings does not prevent its appiication because appeals of
admintstrative suspensions are civil In nature, not criminal. Therefore, R.C, 4511.191(D}3) is not In
conflict with a rute of practice or procedure adopted by the Supreme Court,

F. Sanders argues that the provisions of R.C. 4511 .191(H){1) prohibiting stays of appeals of
administrative license suspensions violates the principle of separation of powers and is
unconstitutional. We agree, for reasons stated in our discussion of the State's Sixth Assignment of
Error.

G. Sanders argues that the R.C, 4511.191(H)(1) prohibition of stays is void pursuant to Section 5(B),
Article IV, of the Ohio Constitution because it is In conflict with App.R. 8, a rule of practice or procedure
which permits the courts of appeal to stay the proceedings befare them. Sanders lacks standing to
argue this issue because she has not sought a stay of execution from this court,

H. Sanders argues that the administrative license suspension provision of R.C. 4511.191 viglates the
Dovuble Jeopardy clause of the Fifth Amendment. However, Sanders did not raise this issue before the
trial court, so she may not assign as error [*45] the trial court's failure to rule in her favor on it
State v. Thurman (June 28, 1995), Mantgomery App. No. 14741, unreparted.

III. FORFEITURE/IMPOUNDMENT
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A. Sanders argues that the impoundment provisions of R.C. 4511,195 fail to satisfy the requirements
of due process of law. We reject this argument For the reasons stated in our discussion of the State's
fourth assignment of error.

B. Sanders argues that she was denied the equal protection of the law when her vehicle was
impounded because vehicles owned by persons other than the driver and vehicles rented or leased by a
driver for thirty days or less are not subject to impoundment or may be released for causes

inapplicable to Sanders. R.C. 4511.195(8)(1}. R.C. 4503.235(B}.

The Equal Protection clause prohibits classification of persons on a constitutionaily suspect basis or on
a basis which creates a denlal of fundamental rights. Classifications of persons, or, rather, their
property, according to whether they own, rent, or borrow the property they have employed in a
violation of law does not create a system of classification that is constitutionaily suspect. Neither does
it deny a fundamental right. Persons in each [*46) classification may obtain return of the property
concerned upen a showing provided by the statute, which addresses whether the owner knew or
should have known that the driver would use the vehicle to commit a violation. Withholding its retyrn,
i.e., continuing the impoundment, on that basis satisfies the "rational basis" test required by Menefee
¥, Queen City Metro, supra, because it lessens the risk to the public which further operation of the
vehicle by a repeat OMVYI offender would present, and it is not wholly irrelevant to that purpose in the
means employed to achieve It. Id., Conley v. Shearer, suprg.

I
Conclusion
All of the State's assignments of error in 95 CA 11 are sustained except the Sixth Assignment of Error,

which is overruled with respect to the provision in R.C, 4511.191{H) prohibiting judicial stays of
administrative license suspensions, which we have found uncenstitutional,

Defendant Sanders single assignment of error in 95 CA 12 is overruled, in part, except with respect to
the argument that the provision in R, 4511.191{H) prohibiting judicial stays of administrative license
suspensions is unconstitutional, which is sustained,

The sentence [*¥47] imposed by the trial court on Defendant Sanders is reversed and the case is
remanded to the trial court for re-sentencing consistent with our decision herein,

WOLFF, 1. and FAIN. 1., concur.
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1989 Ohio App. LEXIS 5010, *
GIBSON-MYERS & ASSOCIATES, INC., Appellant v. MATTHEW A. PEARCE, Appeliee
C.A. NC. 19358
COURT OF APPEALS OF OHIO, NINTH APPELLATE DISTRICT, SUMMIT COUNTY

1999 Ohio App. LEXIS 5010

October 27, 1999, Decided

PRIOR HISTORY: [*1] APPEAL FROM JUDGMENT ENTERED IN THE. COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO. CASE NO. CV 97 09 5123,

DISPOSITION: Judgment reversed and cause remanded.

CASE SUMMARY

PROCEDURAL POSTURE: Appellant sought review from an arder of the Summit County Court of
Common Pleas {Ohio), compelling discovery of certatn documents and business records.

OVERVIEW: Appellee signed an empioyment agreement and a limited non-compete clause with
appeilant employer. Upon his termination, appellee allegedly began diverting many of appellant's
cltents in violation of the non-compete clause. Appellant brought suit for breach of the employment
agreement. At a deposition, appeliee requested documents from appellant for the first time. Two
months later, appellee moved the trial court for an order compelling the production of the reguested
documents. The trial court granted the motion and appellant sought review, The court first
determined that an order compelling the production of documents was a finat order, and thus
appealable. The court ruted appellee faited to comply with Chig R. Civ. P, 34, which required that a
formal written request was necessary for a motion to compel discovery. The trial court erred when it
ordered the disclosure of the potentiaily confidential records without ever allowing appeltant time to
respond.

OUTCOME: Judgment reversed and remanded; order compeliing production was a final appealable
order; appeilee failed to comply with procedure rules, which required a formal written request for a
motion to compel discovery; the court must have allowed time to respond to motion to compel.

CORE TERMS: discovery, trade secrets, notice, deposition, assignments of error, preduction of
documents, inspection, provisional remedy, disclosure, Ohic Rules, appeatable, pertinent part,
confldential, privileged, employment agreement, focal rules, journal entry, specifically requested, ex
parte, final orders, final judgment, written staterments, contravention, partnership, consulting,
pertaining, resisting, assigned, disclose, informal

LEXISNEXIS® HEADNOTES - =~ Hide
Civil Procedure > Riscovealry > Generat Oyerview Y

Clvil Procedure > Appeals > Appellate Jurisdiction > interlocutory Qurders i
HM: 4 As a general rule, orders regarding discovery are interlocutory and not immediately
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Civil Procedure > Judaments > Religf From Judqment > General Overview ’;n
Givil Provedurs > Appeals > Appellate Jurisdiction > Final Judgment Rule %t
HN2  pppellate courts have jurisdiction to review, affirm, modify, set aside or reverse judgments
or final orders, Qhlo Rev, Code Ann. § 2501.02. An order of the trial court [s final and

appealable only If the requirements of Chio Rev. Code Ann. § 2505,02 are
satlsfled. More Like This Headnate | Shepardize: Restrict By Headnote

Civil Pragedure > Appeals > Appellate Jurigdiction > Final Judement Rule *:u
HN3 & See Qhio Rev. Code Ann. § 2505.02{B).

Givil Procedure > Discovery > Methods > Requests for Production & inspection %
Civil Procedure > Remedies > Provisional Remedies > General Qverview i _
Criminal Law & Procedure > Pretrial Motions & Procedures > Suppression of Evidence e
HN4 4 A provisional remedy is defined as a proceeding ancillary to an actlon, including, but not
limited to, a proceeding for a prefiminary injunction, attachment, discovery of privileged
matter, or suppression of evidence. Ohio Rev. Code Ann. § 2505.02(A)
[3). More Like This Headnote | Shepardize; Restrict By Headnote

Civil Procedure > Discovery > Privileged Matters > General Overview s
Evidence > Privileges > Trade Secrets » General Overview tl;i
HNS 4 Tt s axlomatic that documents containing privileged information or those constituting trade
secrets are exempt from disclosure. More Like This Headnate | Shepardize: Restrict By Headnate

Civil Procedure > Riscovery > Methods » General Qverview ‘;»;’:

Civil Procedure > Appeals > Agpellate Jurisdiction > Final Judgment Rule tn*
NG & Any order compealling the production of documents which constitute trade secrets is a final

appealable order under Qhio Rev. Code Ann. & 2505.02{B}(4). More Like This Headnote |

Shepardize: Bestri

Civil Procedure » Discovery = General Dverview tsa
HN7 Tt Is well established that a trial court enjoys considerable discretion in the requlation of
discovery proceedings. More Like This Headnote | Shepargize: Restrict By Headnote

Givil Procedure » Discovery > General Overview 4;u
HAE % Despite the discretion enjoyed by a trlal court In discovery matters, it must conslder both
the Interests of parties seeking discovery and the Interests of parties resisting
dlscovery, More Like This Headnote | Shepardize: Restrick By Headnote

Clvil Procedure » Discovery > Methods > Requests for Production & Insnection .
AN? £ The Ohio Rules of Civil Procedure clearly state that Rule 34 requests are the only means by
which discavery of documents from a party may be had. Ohig R, C€lv,. P. 45{A)(1}
{€}. Mgre Like This Headnote

Civil Procedure > Discovery > Methods » Requests for Production & Inspection tx

HH10 % Ohio R, Civ. P. 34 states [n pertinent part: any party may serve on any other party a
request to praduce and permit the party making the request, or someone acting on the
requesting pasty's behaif {1) to inspect and copy, any designated documents that are in
the possessien, custody, or control of the party upon whom the request is served; (2) to
inspect and copy, test, or sample any tangible things that are in the possession, custody,
or control of the party upon whom the request is served; (3) to enter upon designated land
or other property In the possession or control of the party upon whom the request [s
served for the purpose of inspection and photographing. Mare Like This Headnote

Civil Procedure > Discovery > Methods > Reguests for Production & Inspection ‘-ﬁi
HN1Z % Ohlo R, Clv, P, 37{A)(2) states in part, If a party, in response to a request for inspection
submitted under Rule 34, falls to respond that inspection will be permitted as requested or

000098
http:/fwww.lexis.com/research/retrieve? m=496¢7b88¢8061c7ed18bb808541e45b4&esve=... 10/7/2009




Get a Document - by Citation - 1999 Ohio App. LEXIS 5010 Page 3 of 9

fails to permit inspection as reguested, the discovering party may move for an order
compelling inspection in accordance with the request. More Like This Headnote

Civil Procedure > Discovery > Methods > Reguests for Production & Inspection *Z.;;
HN12 3 Reading Qhip R, Civ. P, 34, 37 and 45 together, a motion to compel the production of
documents, and more importantly an order to compel production of documents, may come
only after a Qhio R, Civ. P. 34 request. More Like This Headnote | Shepargize: Restrict By Headnote

Civil Procedurg > Pleading & Practice > Motion Practice » General Overview S
HNIX % Ohio R, Civ. P. 6(D) states in pertinent part: a written motion, other than one which may
be heard ex parte, and notice of the hearing thereof shall be served not later than seven
days before the time fixed for the hearing, unless a different period is fixed by these rules
or by order of the court. More Like This Headnote

Civil Progedure > Pleading & Practice » General Overview !

M1+ %L oc R, 7.14(A) of the Court of Commeoen Pleas of Summit County, General Division, states:
every motion filed shall be accompanied by a brief stating the grounds upon which it is
based, and a citation of authorities relfed upon to support the motion. Within 10 days after
receipt of a copy of a motion, opposing counsel shall prepare and file a response to the
motion setting forth statements relied upon in opposition. Every motion so filed shall be
deemed submitted and shall be determined upon the written statements of the reasons in
support or opposition, as well as the citation of authorities. At any time after 14 days from
the date of fillng of the motion, the assighed judge may rule upon the
motion. More Like This Headnote | Shepardize; Restrict By Headnote

Clil Procedyre > Pleading & Practice > General Qverview s} *
Civil Progadure > Appeals > Standards of Review > Reversible Errors L B
Tax Law > State & Local Taxes » Administration & Proceedings > Tax Llens “;;\
M5 % I & trial court disregards the response time created by the Ohio Rules of Civil Procedure,
that court has committed reversible error. More Like This Headnote |
Shepardize: Restrict By Headnote

COUNSEL: ALAN N. HIRTH, Attorney at Law, Cleveland, Ohic, for Appellant.

STEPHEN P. LEIBY and STEVEN R. HOBSON II, Attorneys at Law, Akran, Ohio, for Appellant.
MARK 1. SKAKUN and WALTER A. LUCAS, Attorneys at Law, Akron, Ohio, for Appellee.
JUDGES: BETH WHITMORE, JUDGE, SLABY, P.J. CARR, 1. CONCUR,

OPINION BY: BETH WHITMORE

CGPINION

DECISION AND JOURNAL ENTRY
Dated: October 27, 1999

This cause was heard upon the record In the trial court. Each error assigned has been reviewed and the
following disposition is made:

WHITMORE, Judge.
Appellant, Gibson-Myers & Associates, Inc., has appealed from an order of the Summit County Court of

Common Pleas compelling discovery of certain documents and business records. This Court reverses
and remands for proceedings consistent with this decision,

000099
http://www.lexis.conv/research/retrieve? m=496c7b88e861c7edf1 8bb808541edSbd&esve=... 10/7/2009



Get a Document - by Citation - 1999 Ohio App. LEXIS 5010 Page 4 of 9

L.

Appeliant is an insurance broker who at one time employed Matthew Pearce, Appeliee. After working
for five months, on January 31, 1992, Appetlee signed an employment agreement with Appeliant which
contained, among other things, [*2] a limited non-compete clause. This clause prohibited Appellee
from diverting or soliciting Appellant's clients or providing services to them for a peried of three years
after his cmployment with Appellant was terminated. The agreement did not prohibit him from
continuing to work as an insurance agent upon termination or otherwise competing with Appellant,

During Juty, 1987, upon his termination from Appellant's office, Appeliee allegedly began diverting and
soliciting dozens of Appellant's clients with some success. As a result, on September 17, 1997,
Appelant brought suit against Appellee for breach of the employment agreement. Appeilee answered
and filed a counterclaim alleging he was entitled to compensation under the employment agreement
which he never received.

On June 9, 1998, pursuant to Civ.R.30{B){5} Appellee filed a notice of deposition of Mr. Robert Myers,
In this notice, Appellee requested Appellant to provide "copies of any and all commission statements,
or equivalent records, received from any insurance company or carrier whose products were sold or
offered for sale by [Appetlee] for the years 1994 through 1997." AppeHant was also requested to bring
"any {*3] and aif coples or agreements of any consulting company, or consulting agent, person or
partnership or individual, or any person of any company, corperation, person or partnership for the
vears 1994 through 1997."

On August 6, 1998, at Mr. Myers' deposition, Appellee for the first time specifically requested the
production of the following documents: (1) handwritten production records, (2) all ledger entries
regarding each agent's continuing education compensation, (3} accounting records which indicate those
accounts Appeflee was responsible for recruiting, (4) accounting records pertaining to all clients'
payment activity between 1992 and 1997, (5) Appellant's tax records from 1992 to 1997, (6)
documents detailing the formula under which Appeliee was to be compensated, and (7) Appellant's
annual report detailing each agent's amount billed, reccipts, etc.

Over two months later, on October 15, 1998, Appetlee moved the trial court for an order compelling
the production of the seven documents listed above. Four days later, without receiving any response
from Appelant or making any other provision, the trial court granted the motion. This appeal followed.

Il

&s a preliminary [*4] matter, this Court must first determine whether it has jurisdiction to hear this
appeal. The order from which Appeltant has appeated compels the discovery of several documents
Appeliant now wishes to protect. HNIEAS a general rule, orders regarding discovery are interlocutory
and not immediatety appealable. See Walters v. The Enrichment Ctr. of Wishing Welfl, Inc. (1997}, 78
Ohio St. 3d 118, 676 N.E.2d 890; State ex. Ref Steckman v. Jackson (1954), 70 Ohio St, 3d 420, 639
N.E.2d 83; Polikoff v. Ad, 1993), 67 Ohio St. 3d 100, 616 N.E.2d 213; Klein v. Bendix--
Westinghouse Co. (1968}, 13 Ohio St. 2d 85, 234 M.E.2d 587 (holding discovery orders of a trial court
are not subject to immediate appeliate review). Nevertheless, recent changes in the Ohio Revised Code
have created several exceptions.

HRZEpppellate courts have jurisdiction to "review, affirm, modify, set aside or reverse judgments or
final orders." R.C. 2501.02. An order of the trial court is final and appealable only if the requirements
of R.C. 2505.02 are satisfied. Thus, a discussion of these threshold requirements [*5] is necessary.

ENIY R.C, 2505.02(B) provides in pertinent part:

An order is a final order that may be reviewed, affirmed, modified, or reversed, with or without retrial,
when it is one of the following:

ok
{4) An order that grants or denies a provisional remedy and to which both of the following apply:
{a) The order in effect determines the action with respect to the provisional remedy and prevents a
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judgment in the action in favar of the appealing party with respect to the provisional remedy.

{b) The appealing party would not be afforded a meaningful or effective remedy by an appeal following
final judgment as to all proceedings, issues, claims, and parties in the action.

R.C. 2505.02(B)(4). "¥¥¥a "pravisfanal remedy" is defined as "a proceeding ancillary to an action,
including, but nat limited to, a proceeding for a preliminary injunction, attachment, discovery of
privileged matter, or suppression of evidence.” R.C, 2505.02(A¥3).

Appellant has argued that the trfal court incorrectly granted Appelles's motion to compel the production
of documents. Appellant has averred that [*6] the documents in question are canfidentlal, and
therefore, nat subject to discovery.

ANt is axiomatic that documents containing privileged information or those constituting trade

secrets are exempt from disclosure. See State ex rel. The Pigin Dealer v. Ohjo Dept, of Ins. (1997), 80
Ohio St. 3d 513, 517, 687 N.E.2d 661, State ex rel. Toledo Blade Co, v. Univ, of Toledo Found, {19521,
6 io St. 3d 258, 264, 602 N.E.2d 1159; Calihan v. Fullen (1992), 78 Ohio App. 3d 266, 604 N.E.2d

761. Just as the phrase "provisional remedy” encompasses the discovery of privileged material, it
should also be read to include the discovery of confidential information, i.e. trade secrets. On its face,
R.C.2505.02(A}(3) is flexible and able to address shtuattons where a party has a protectable interest at
stake and yet has no meaningful ability to appeal the decision which discloses that interest to others, If
a trial court orders the discovery of trade secrets and such are disclosed, the party resisting discovery
will have no adequate remedy on appeal. The proverbial bell cannot be unrung and an appeal after
final judgment [*7] on the merits will not rectify the damage. In a competitive commercial market
where customers are a business' most valuabie asset and technology changes daily, disciosure of g
trade secret will surely cause irreparable harm.

This Court holds that #*¥¢'fany order compeliing the production of documents which canstitute trade
secrets is a final appealable order under R.C. 2505.02(B)(4). * In the case at bar, the record is void of
any evidence pertaining to whether ar not the dacuments in question constitute trade secrets,
Therefore, this Court cannot determine whether the documents at Issue are trade secrets. This is due
in part to the trial court’s premature ruling and its failure to hald a hearing on the record. Thus, upon
remand, the trial court should request that both parties brief the issue, hold an in camera inspection of
the documents, create a record of such and the court's findings, and finally, determine whether the
documents requested constitute trade secrets under Ohlo law. This Court now turns to the merits of
this appeal.

FOOTNOTES

1 In 1997, this Court held that the right to nondisclosure of undiscoverable material is a substantial
right and an order granting the disclosure of such was final and appealable. Natl. City Bank, N.E. v.
Amedia {1997), 118 Ohio App. 3d 542, 545-46, 693 N.E.2d 837. In 1998, however, the General
Assermnbly amended R.C, 2505.02, the statute being interpreted today. In light of the legislature's
action, this Court reaches the same result only through a different analysis.

[*8] A.

HN7¥Tt is well established that a trial court enjoys considerable discretion in the regulation of discovery
praceedings. Manofsky v. Goodyear Tire & Rubber Co. (1990), 69 Ohig App. 3d 663, 668, 591 N.E.2d
732, citing State ex rel. Daggelt v. Gessaman (1973), 34 Qhig St. 2d 55, 295 N.E.2d 659, paragraph
one af the syllabus. An abuse of discretion connotes an attitude on the part of the court that is
unreasonable, unconscionable or arbitrary, not a mere error of judgment. Franklin Cty. Sheriff's Dept,
State Emp. Refations Bd, (1992), 63 Ohio St. 3d 498, 506, 589 N.E.2d 24, Althcugh a trial court
possesses both statutory and inherent authority to requlate discovery, such authority is not unlimited,
Indeed, "¥¥¥despite the discretion enjoyed by a trial court in discovery matters, it must constder both
the interests of parties seeking discovery and the interests of parties resisting discovery. Appellant has
asserted four assignments of error. They have been rearranged to facilitate their disposition.

B.
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In its third assignment of error, Appellant has argued that the trial court erred by granting a motion to
compet the production [*9] of documents in the absence of any request for production of decuments
under Civ.R. 34. This Court agrees.

HN9§The Ohio Rules of Civil Procedure clearly state that Rule 34 requests are the only means by which
discovery of documents from a party may be had. Civ.R. 45(A){1Y{c) ("documents may be abtained
from a party in discovery only pursuant to Civ.R. 34."(Emphasis added)). "™ 9¥Cjy.R. 34 states in
pertinent part:

Any party may serve on any other party a request to produce and permit the party making the
request, or someone acting on the requesting party's behalf (1) to inspect and copy, any designated
documents (inctuding writings, *** ) that are in the possession, custody, or control of the party upon
whom the request is served; {2) to inspect and copy, test, or sample any tangible things that are in the
possession, custody, or controb of the party upen whom the request is served; (3) to enter upon
designated land or other property in the possession or control of the party upon whom the request is
served for the purpose of inspection and *** photographing, *** |

Civ.R. 34 goes on to state that the party upon whom the request is served must file a written response
within [*10] the time specified In the request. Civ.R. 34{B}. This prevision indicates the method by
which the non-requesting party may object to the request.

HNITECy R, 37(AX2) states in part, "if a party, in response to a request for inspection submitted
under Rule 34, fails to respond that inspection wilt be permitted as requested or fails to permit
inspection as requested, the discovering party may move for an order compelling *** inspection in
accordance with the request.” Thus, #M!2¥reading Civ.R. 34, 37 and 45 together, this Court concludes
that a motion to compel the production of documents, and more importantly an order to compel
production of documents, may come only after a Civ.R. 34 request.

In the case at bar, Appellee failed to submit a formal writing styled "Rule 34 Raequest for Production of
Documents.” It appears from the record, however, that Appellee did, in fact, request the documents at
[ssue prior to his motion to compel. On August 6, 1998, during Mr. Myers' deposition, Appetllee for the
first time specifically requested each of the seven documents in issue, 2 Nevertheless, this Court finds
that Appetlee has not fulfilted his obligation under the Ohic Rules of Clvil Procedure. [*11] While
recognizing and in no way discouraging this practice or any other variation of informal discovery, this
Court holds that a formal, written Civ.R. 34 request is absolutely necessary before a motion to compel
under Civ.R. 37{A) can be filed. Appellee's informal requasts during Mr. Myers' deposition simply do not
satisfy the mandate set forth in Civ.R. 45(A)(1)(c}. Appeliant's third assignment of error s, therefore,
sustained.

FOOTNOTES

2 Appeliee's Civ.R. 30({B)(3) notice of deposition and the broad request for documents made therein
Is not in issue. While Civ.R. 30{B)(4} allows a Civ.R.34 request to accompany a notice of deposition,
no such request was cltearly set forth In Appeliee's notice. Moreover, the documents in issue were
not specifically identified until Mr. Myers' deposition almost two menths after Appellee's notice of
deposition.

C.

In its second assignment of errar, Appellant has argued that the trial court erred and abused its
discretion by ordering the production of its records in contravention [*12] to Civ.R. 6(D)} and Loc.R.
7.14(A) of the Court of Common Pleas of Summit County. #N2¥¥Cjy,R. 6(D) states in pertinent part:

A written motion, other than one which may be heard ex parte, and notice of the hearing thereof shall
be served not later than seven days before the time fixed for the hearing, untess a different period is
fixed by these rules or by order of the court.

Likewise, "M I4¥ oc.R, 7.14(A) of the Court of Common Pleas of Summit County, General Division,
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states:

Every motion filed shall be accompanied by a brief stating the grounds upon which it is based, and a
citation of authorities relied upon to support the motion. Within ten (10) days after receipt of a copy of
a motion, opposing counsel shall prepare and file a response to the motion setting forth statements
refied upon in opposition. Every motion so filed shall be deemed submitted and shall be determined
upon the written statements of the reasons in support or opposition, as well as the citatian of
authorities. At any time after fourteen (14) days from the date of filing of the motion, the assigned
judge may rule upon the motion,

In this vein, the Ohic Supreme Court has stated, "However hurried a court [*13] may be in its efforts
to reach the merits of a controversy, the integrity of procedural rules is dependent ypon consistent
enforcement because the anly fair and reasonable alternative thereto is complete abandonment." Mifler
v, Lint (1980), 62 Ohio St. 2d 209, 215, 404 N.E.2d 752. Thus, M5Fif a trial court disregards the
response time created by the Ohio Rules of Clvil Procedure, that court has committed reversible error.
In re Foreclosure of Liens for Definguent Taxes {1992}, 79 Ohip App. 3d 766, 771-72, 607 N.E.2d
1160.

In this case, the trial court ordered disclosure of the potentially confidential records without ever
allowlng Appellant time to respond. While Appellant bears the ultimate burden of demonstrating that
the records it seeks to protect are trade secrets, ? the trial court must afford it the opportunity to do
s0. Appellee filed his motion to compel and only four days later, before Appeliant had a chance to
respond, and in contraventfon ta both the Ohio Rules of Civll Procedure and the Summit County Local
Rules, the trial court Issued its order. * It never gave notice to Appellant of its intention to rule quickly.
Instead, the trial {*14] court simply ordered the information disclosed ex parte. This is unacceptable,

FOOTNOTES

3 A party refusing to release records has the burden of showing that the records are exempt from
disclosure. State ex re/, Toledo Blade Co. v. Unjv. of Toledo Found. {1992}, 65 Ohio St, 3d 258,
264, 602 N.E.2d 1159, citing State ex rel. Natl. Broadcasting Co. v. Cleveland { 1988), 38 Ohio St.
3d 79, 526 N.E.2d /86, paragraph two of the syllabus.

4 It appears from the face of the order, the trial court signed it on October 15, 1998, the same day
the motion to compel was flled. However, the court did not file its order until four days later, on
October 19, 1958.

Appeliee has argued that Appeillant continued to delay and on the eve of trial, refused to disclose this
tnformation. This Court notes that if time is truly of the essence, the moving party may always request
an accelerated response date, which with notice the trial court may grant. 5 In the end, a trial court
must follow the Qhio {¥15] Rules of Civil Procedure and its local rules. The non-moving party must be
given time to present its arguments, regardless of their merit. Neither has occurred in the instant
action. As such, Appellant's second assignment of error is sustained,

FOOTNOTES

s This Court notes that Civ.R. 7(B){2} gives a trial court an avenue around such procedural
restraints and grants the authority rule on motions without an aral hearing in certain
circumstances. Civ.R, 7(B}(2) provides:

To expedite its business, the court may make provision by rule or order for the submission and
determination of motions without oral hearing upon brief written statements or reasons in support
and opposition.

However, the record fails to indicate any such provision or order by the trial court in the instant
action.

000103
hitp://www lexis.com/research/retrieve?_m=496c7b88e86 1c7edf18bb80854 ledSbd&esve=,.. 10/7/2009



Get a Document - by Citation - 1999 Ohio App. LEXIS 5010 Page 8 of 9

This Court does not reach Appeltant’s first and fourth assignments of error in light of this Court’s
determination that, on remand, (1) Civ.R. 34 requests and responses may be filed, and (2) that a
hearing must be held to [*16] evaluate whether the information at issue is discoverable or not,
Appellant's arguments regarding due process and the reievancy, materiality, over-breadth, ambiguity,
and scope of the trial court's order compeiling discovery are moot. Therefore, pursuant to App.R.12{A)
(1)(c), this Court dectines to address these issues,

III.

Appeliant's second and third assignments of error are sustained. The order of the trial court Is reversed
and this action is remanded for proceedings consistent with this opinion,

Judgment reversed and cause remanded.
The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common Plizas, County
of Summit, to carry this judgment into execution, A certified caopy of this journal entry shall constitute
the mandate, pursuant to App.R. 27.

Immedlately upon the filing hereof, this document shall constitute the journal entry of judgment, and it
shalt be file stamped by the Clerk of the Court of Appeals at which time the period for review shali
begin to run. App.R. 22{E}.

Costs taxed to Appellee.
Exceptions.

BETH WHITMORE

FOR THE [*17] COURT
SLABY, P.J.

CARR, J.

CONCUR
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